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Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2213
MOZELLA E. COPE, ADMINISTRATRIX, W. W. A. OF
THOMAS C. BAKER, DECEASED,

versus
L. M. B. SHEDD-CARTER, IN HER OWN RIGHT AND
AS NEXT FRIEND OF MARY ELIZABETH
SHEDD AND VIRGINIA CARTER, AND
THOM.A.S B. SHEDD.

To the Honorable, the Justices of the Supreme Court of Appeals of Virginia:
Your petitioner, Mozella E. Cope, ( sometimes referred to
as ''Ethel" E. 1Cope, formerly Baker,) administratrix w.
w. a.. of Thomas C. Baker, respootfully represents that she
is aggrieved by a final order of the Circuit Court of Loudoun
County, Virginia, entered April 28, 1939, in an ea:i parte proceeding to settle the trustee's accounts of E. L. McFarland,
trustee, of which the record is hereto annexed.

STATEMENT OF CA.SE.
The said T. C. Baker, in his lifetime, by deed dated l\,larch
30, 1923, and recorded in 9 Q's, p. 479 (R., pp. 159-160) and
in contemplation of marriage, purchased a.nd had conveyed
to E. L. McFarland, as trustee, a valuable farm, in trust, for
the benefit of Laura Margaret .Shedd, the only daughter of
said Baker, and her children, and who had always lived with

.2

Sup~me Court of Appeals or Virginia .

her fathe·r. When the buildings afterwards burned on this
property, the trustee paid out of the insurance money a
$7,000~00 trust resting on the property at the time of the
purchase. In order to make good the warranty, Baker gave
the trustee his note for $7~000.00, paid interest on it to the
trustee, and afterwards paid the .tr:u,.stee the note. This
$7,000.00 was used to purchase a town home from 0. L.
Emerick, April 27,. 1926, which was conveyed to the same
trustee, and for the use and benefit of the said daughter and
her children (R., p. 161). While there were two properties,
there was but one trust.
8ettlements of the accounts of the trustee were duly made
before the commissioner of accounts, and confirmed.
~·
*September 13, 1929, the commissioner of accounts
stated the accounts of the said trustee, showing a balance.
due the said trustee of $623.87, which account and the commissioner's report were filed the same day (R., pp. 2-3).
November 7, 1929, on the exceptions of the said L. M. B.
Shedd,cestu-i qtte trust, filed October 10, 1929, "o~ the grounds
that said report fails to list, as an asset of the trust estate1
a certain note or bond of T. C. Baker, dec'd, in the principal
sum of- $4,025., bearing. date the . . . . day of . . . . . . . . alleged
_by the exceptant to be in the possession of said trustee and
to be a valid and separate asset of the trust estate and for
which he is bound to aooount to the same", the court, without passing on any of the questions involved, rec.ommitted the
said report '' to the' said W. A. Metzger, commissioner of accounts, who is ordered to make inquiry touching the existence
of such note or bond of T. C. Baker, dec'd, as is described
in said exceptions, and whether or not said trustee ever had
possession of the same-if so, what disposition has been made
thereof and his duty in_respect to the same" (R., pp. 1, 3).
The commissioner very properly construed this inquiry to
refer only to the trust ereated by the deed recorded in 9 Q's 1
p. 479 (~., pp. 158-160), and "that the examination should
be confined to qnestions arising under the terms of that instrument'' (R., p. 5). Under this interpretation he reported,
June 9, 1930, "he is of opinion E. L. l\.foF'arland, trustee und~r the deed recorded 9 Q's, folio 479 never had in his possession a note of T. C. Baker for $4,025.00 dated in 1928"
(R.• p. 6).

To tllis report the said '' L. M. B. Shedd in her own rig·ht
and -as mother and next friend of T. C. Baker Shedd and
others" filed most. elaborate exceptions (R., pp. 6-11) in which
appears this most remarkable statement or concession:

-
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"But this exceptant submits that the. questions as to
whether said instrument was a promissory note or a bond,
3* whether *it was under seal or without seal, whether it
. was executed by T. iC. Baker for a valuable consideration or without consideration, whether it was in terms payable to said McFarland, or to him or his order, individually
or as trustee, whether it is a valid or invalid obligation or
.instrument, or whether it is a separate asset or a worthless
one to said several trust estates, created by any one or more,
or which one; if any, a re not nnw proper questi01is for de·ter·mination in this fontni" (R., pp. 10-11). (Italioo supplied.
.

1

Notwithstanding this lack of jurisdiction, as asserted by
the exceptant herself (whose views on this matter of lack
of jurisdiction were sharecl by petitioner), the matter was
ag·ain referred to the commissioner uf acGounts, on this issJie
alone, where all litigants seemed to agree there was no jurisdiction. · The commissionm~, after a protracted hearing both
on documentary evidence and the testimony of witnesses
heard by him, iii person, which fully supports his conclusions,
December 15, 1936, reported that, "the obligation for $4,025
of T. C. Baker held bv E. L. McFarl:and did not create a
trust in favor of L. l\L B. Shedd-Carter and her children n.or
is it a valid obligation of T. C. Baker to E. L. McFarlanq."
(R., pp. 151-152).
.
To this report L. :M. B. Shedd-Carter (who in tl,le inean.t.ime had married one Carter), in her own rig·ht and as next
friend of Mary Elizabeth Shedd and Virginia Carter, infants,
an_d Thomas B. Shedd, filed exceptions.
Wl}ereupon April . 28, 1~39, the c9urt entered the order
·tomplaioed of~ sm.;taining· the exceptions, and without pass;..
ing at all on the trustee's accounts, which showed a bala1:1,ce
due the trustee of $623.87 (in fact, without r~ference to the
account., which was the bash: o.f its jurisdiction in the matter),
'{lot only undertook to estahlisl1 R "trust estate", but gave
judg·ment against the eshlte of T. C. Baker for $4,025.00
. with interest from February 21, 1928, '' and the costs
4"" *of this proceeding", to -all of which petitioner excepted,
. (R., pp. 175-179).
In making the foregoing- ~tatement, no mention is made
of v.arions petiti01Js filed, as these all relate to the same matte,r in issue, and will be referred to in the several assignments
of error.
It was not originally claimed by Mrs. Shedd-:Carter that the ·
note of $4,025 was,- o'r became a part of the assets of the trust
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fund created by the trust referred to as 9: Q''s, p. 479; but
she originally claimed that after the creation of such trust,
and about February, 1928, her father created another trust,
by parol, f qr ber and her children, in the sum of $4,025,
executing and delivering· to McFarland such note, '' accompanied by a declaration of trust''; see her exceptions, R., pp.
9-10.
However, after she had committed herself to this issue,
and after the trustee had testified, she testified, setting up
for the first time a claim that her father had borrowed $4,025
of the trustee out of the trust fund, in ~rder to purchase for
her and her children additional property as a gift (R., p.
171). And that her father's estate owed this $4,025.
Her claims have been varied and conflicting. At one time
she claimed her f a.ther ereated a trust by parol,-which, if
true is a matter for equity jurisdiction, alone. At another
time, she claimed that he borrowed $4,025 of the trustee to
purchase her a home, which, if true gives law courts jurisdiction, where petitioner may make her defenses at 1aw,-no
matter how he became debtor.
On the other hand, the claim of both petitioner and the
trustee has been consistent and unvaried. That Mr. Baket
created no new trust, by parol or otherwise; and borrowed
no money from the trust fund in the hands of McFarland,
trustee, for any purpose. That, incessantly *importuned
5* by his daughter, to whom he has been extravagantly
g·enerous, and who was making his domestic life after
his second ma.rriag·e extremely unhappy, to give her another
home, but fearing· the loss of drastic reducton in his income,
whieh would make another Iare;e e-ift impracticable, he told
the trustee, McFarland tl1at if the home were boug·ht, it would
have to be bought with trust funds. That if he were ever
able to do so he would create a trust fund of $4,025.00. That
he gave Mr. McFarland the $4,025.00 note, not as a trust asset, nor on a declaration of trust; but with the statement
that if he became able, lie would create a $4,025.00 trust,anq. only if he became able to do so. Shortly thereafter, his
income having been reduced, as he feared, he directed ~IcFarland, ·with the lrnowledg·e, ·and apparent (certainly the
outward), acqniescence of his daughter, to destroy the note.
And be died, tllinking· the note had been destroyed. And his
daughter, the claimant, by whom' the message to destroy had
been sent, purposely permitted him to think his wishes had
been executed, and set up no claim to either principal or interest, during her fat.her 's lifetime.
Petitioner assigns three major grounds of error:
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First, the court was without jurisdiction in this probate
proceeding· to establish a trust, by parol or otherwise, or to
try any issue raised by Mrs. Shedd-Carter's exceptions;
Second, it was without jurisdiction to enter the order
complained of; and especially the money ·judgment for
$4,025.00, interest, and t11c costs of this proceeding" against
the estate of T. C. Baker, which is a void j,udgment;
Third, aside from any question of jurisdiction, the judgment of the court, wl1ich is contrary to the report of the
commissioner of accounts ( which report is fully supported
by the evidence), is erroneous, to all of which, on
6* *gTounds specifically stated, petitioner excepted (R., pp.
176-177). That is, even had the court jurisdiction., its
judgment would be erroneous.
FIRST ASSIGNMENT OF ERROR.
The whole purpose of this protracted litigation subsequent
to the filing· of the report ·of the commissioner of accounts
September 13, 1929, settling· the accounts of E. L. McFarland,
as trustee under a wl'itten, admitted trust, was to establish,
on motion of L. M. B. Shedd-Carter, for the benefit of h_er.
self and children) a pa.rol ttw~t.
In brief, her claim, on her exceptions is this: That after
the execution or creation of the written trust of March 30,
192:3, whicl1 is not in controversy, her fat.her, ·T. C. Baker,
created by parol, another a.ncl subsequent trust, in the sum
of $4,025.00, for the benefit of hetself a.nd d1ildren, naming
the said E. L. McFarland as trustee, this trust to be on the
same terms as the written trust. And that while he created
this pa rol trust, he gave no money to the trustee, but executed
to him a. note for $4,025.00 a.s a trust a.sset. Thes~ are her
otfainal claims.
The creation of such alleged parol trust was denied by the
trustee and by petitioner, as administratrix w. w. a. of T. C.
Baker's esta to.
·The court., in a. strictly probatP proceeding, sustained Mrs.
Shedd-Carter's contention, and gave personal judgment
a.~·ainst T. C. Baker's estate for $4,025.00 with interest from
Fehruary 21, 1928, and ''the costs of this proceeding"'.
That a court of ,eqitity, in a su.it commenced for the pur. nose, has jurisdiction to establish the existence of a trnst, is
true. But it is equally true that a probate court, in the exercise of its limited, special and statutory jurisdiction, con7"'' f ened solely bv Chapter 221, Code of *Virginia, has no
such j-urisdiction,-which belongs exclusively to equity.

6

Supreme

Court of

Appeais of

Virginia.

And it is equally trne that the probate court in a proceeding
to review the, report of the commissioner of accounts has nd
jurisdiction to award a money judgment, especially against
a third party.
This lack of' jmisdiction the· supposed cestuis que trust; arid
her able counsel, seemed to recognize and admit in the-exceptions filed by her :hereinbefore: referred to (R., pp. 10-11), iri
which she stated with reference to this very inquiry, these
"are not now proper .qieestions for determination in this
forum'.'. Italics supplied.
. .
While failure to object, no.r acquiescence can cmifer juris-=
diction (Shelton v. Sttdno.r, 126 Va. 625), this very objection
was urged by the trustee in the ve1-y beginning of t4e. hearing
before the commissioner, Januai'y 29; 1936 (R.; p. 12).
The origin and history of the probate jurisdiction of the,
courts under what is now Chapter 221 of the Code is traced
from their inception by Judge Keith in Carter v. Skillman,
108 Va. 204.
The jurisdiction of the commissione1· of accounts (whose
office is created by that chapter), is an original jurisdiction;
and he derives his original authority and jurisdiction in each
case from the etatnte,-not from an order of court referring
the inatter to him in the first i;nstance .. In fact, the mattel':
caimQt teach .the court until the commissioner of accounts
has first a¢quired and exercised jurisdiction; see Nicholas v.
Nioh.olas, 169 Va. 399. .
. _
.
.
. In brief, the es~blishment of the ttust in issue was within
the jurisdiction of an equity court, alone. The settleuient
of the trustee's .accounts. was withl.n the jui'isdiction of the
probate court (the commissioner of accounts, first, and then
the circuit court, sitting .as. a. probate court.) .. ·
.
*Not only is. the jurisdiction. different, but the niode of
proceBure is d.iffer.ent. ~n eqitity, a. writ tax is paid, pro-:
cess against na,in~d d.ef~Iida.nts i~ issued (which "coirimerices"
the suit, sec. 6061,. Co.de), .a bill is 1iled, and issues are made
up on pleadings. Under Chapter 221, Code, th~ cominissioner
of accounts acquires jurisdictiou merely. by the :filing of the
aGcount by the trustee. _There. is. no .writ tax, no process to
''commence'.' a suit, no formal pl~adings.
In view of the. fact tllat some: pf the legal principles relied
on to sustain tbfo assi.gnment of error, and :many of .the authorities supporting them are set oiit mote. fully in the next
a.ssig11ment of error, dealing· with the inv{llidity of a part of
the order complained of, llecausc the. judgment. w:a.s bQyond
the power of the court .to render it, the presentation of thii:;
feature need not be prolonged.

s•
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, It is obvious that the probate court was entirely without
the hybrid jurisdiction assumed by it to make the inquiries
directed, or to do anything outside of and beyond the settle..
ment of the accounts of the trustee under the. written trust
referred to. All proceedings subsequent to September 13,
1929, should be vacated and annulled, and an order entcrrd
confirming· the report of that date.
SECOND ASSIHNMEN~r OF ERROR.
Ro much of the judgment (R.., pp. 175-178), "that said debt.
constitutes a lien upon the estate of T. C. Baker, deceased,
and judgment therefor in the sum of iF·our Thousand and
Twenty-Five ($4,025.00) Dollars, with interest thereon from
t.he 21st day of February, 1928, until paid, and the costs of
this proceedings-is hereby awarded ag·ainst the estate of the
said T. C. Baker, deceased,'' is not merely erroneous, but is

,,.

void.
As stated, this was a_n ex vartc proceeding begun before
the commissioner of accounts, under chapter 221, Code,
9"' to *settle the accounts of E.· L. McFarland, trustee, under a written trust. Other settlements had been made,
but in this settlement, Mrs. Shedd-Ca.rter claimed that another, and pa rol trust had been created, and on her motion,
the matter wa~ re-committed to the commissioner of accounts
to report on this very claim. Tl1e commissioner reported
that no such additional, or parol trust ( or trust fund) existed, and made his report a<-,eording to this conclusion. Mrs.
Shedd-Carter, for herself and children (and the adult son),
excepted. to the report, and the court sustained her exceptions, and, instead of amendin~ the report to conform to its
ruling, proceeded further, and p;ave a personal judgment
against T. C. Baker's estate for $4,025.00, with interest and
the costs of the proceedings.
·
Under Chapter 221, Code, which alone conferred jurisdiction, the jurisdiction of the court is limited to confirmation of.
the commissioner's report., "in whole or in a qualified manner", whether exceptions arc filed or not, either on the
original report, or on a subsequent report, or even after a
jury trial to ascertain facts. And that is all the court, sittin~· as a probate court, may do. It has no sort of jurisdiction. in a proceeding of this kind, to enter a judgment against
a third party for any sum, which, when recovered, might
become a pa.rt of. the trust estate.
As well say that in a proceeding under this chapter, the
court, on a rule, or otherwise, in settling the accounts of a
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personal representative may render a judgment against one
indebted to the estate.
'' Courts are powerless to exercise a jurisdiction not con. ferred upon them· by law, and whenever it appears that the
exercise of jurisdiction is improper the court will decline
to take jurisdiction, although the question has not been raised
by the litigants"; Long v. Long, 151 Va. 1.56, 164.
10*

*That case strikingly illustrates the principle here
involved. In a suit to surcharge and falsify an account,
appellants, by ,Co-rt1sent of pa..rties, filed a petition to compel
the payment to appellants of monies alleged to have been
illegally pa.id by the administrator to the widow. '' The bill
presented the one issue. Every other question sought to be
injected into this suit was irrelevant"; p. 162. Appellants
proceeded on the theory that they had a personal claim against
the defendants, who had received the money alleg·ed to. have
been improperly paid them by S. W. Morrison, p. 162. The
court said: ''If it is true, as alleged, that H. P. Long· appropriated the one thousand dollars, then his est.ate, and not
his heirs, in their individual eapacity, is liable to .Josie Long
and Vaug·ht Morrison". "How the court could, in this suit,
determine tl1e legal rig·hts of the parties against the estate
of H. P. Long· wo a.re unable to perceive. The question of
the liability of the estate of H. P. Long to .T osie Long and
Morrison is one which only the administrator could litigate.
The claim is purely a. leg-al one. This is not a creditor's suit,
and hence no gTound for equity intervention is shown. 'Jurisdiction comes solely from the law, in no degree from consent
of litip:arits. So that neither consent nor anything else can
authorize a. court to act in a cause outside the sphere which
the law ordained for it'; Jones v. Morris, 97 Va. 48, 33 S. E.
378.
"In Black on Judgments, Vol. 1 (2d Ed.) section 242, it
is said: 'Besides jurisdiction of the person of the defendant
and of the g-eneral subject matter of the action~ it is necess,ary
to the validity of a. judgment that the court should have had
jurisdiction of the precise question which its judp:ment assumes to decide, or of the va.rticular reniedv or relief which
it assumes to .{]rant. In other words, a •judgment which
11 • passes upon matters entirelv outside of the issue raised
in the record is so far invalid. Jurisdiction may be defined to be the right. to adjudicate concerning the subject matter in the given case. To constitute this there are three essentials. First, the co1vrt rnust have cognizance of the class of
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cases to which the one to be a,djudged belongs. Second, the
proper parties must be present. And-third, the point decided
must be, in substance and effect,. within the issue' ". Italics
supplied.
In determining whether the court has jurisdiction to grant
the particular remedy or relief,-that is to render personal
judgmen1' against the estate of T. C. Baker for $4,025.00, in•
terest and costs,-and whether it had cognizance of that particular class of cases, it must be remembered that it acquired
jurisdiction only under Chapter 221, Code, to pass on the
ex parte accounts before the commissioner of accounts, which
is a limited, special, statutory jurisdiction, conferred only by
this chapter, and that it sits as a probate court, only; 'Garte·r
v. Skillman, 108 Va. 204; Nicholas v. Nich()las, 169 Va. 399.
The distinction between the £unctions and jurisdiction of pro.
bate courts and equity courts have been reeently reviewed
by this court in Nicholas v. Nicholas, siipra.
Notwithstanding· the circuit courts are courts of general
jurisdiction, when they exercise a special jurisdiction, conferred or created by a special statute, they are limited both
to the ,iurisdiction, a.nd the manner of its exercise.

"It seems to be settled law, that when a new jurisdiction
is created by statute and the mode of acquiring and exercising.
that jurisdiction by the court upon which it is conferred is
prescribed by statute, a substantial compliance therewith, at
least, is essential, otherwise the proceedings will be a nullity";
Gee v. McCormick, 1'42 Va. 173, 182, c.iting Brenhmn v. Smith,
120 Va. 33. And on page 184 the court adds:. "And the
12* same is true, where as in the *instant caRe, the statute,
.if it does not confer, limits the jurisdiction of the court',.

'· ·whatever may be the rule as to courts of general powers,
when actin~· within the scope of those powers, it is well set.
tled that when they do not, and exercise a special and statutory authoritv, their proceedings stand on the same footing
with those of limited and inferior jurisdiction, and will be
invalid, unless the authority on ,~.rhich thev a.re founded has
been strictly pm·sued"; Ric1w,rdson. v. Seever's Adm'r., 84i
Va. 259. 266, ·and cases there cited.
Again, only a probate jurisdiction is conferred on the circuit court by Chapter 221, Code. There is a. total absence
of sug·gestion that the probate court has jurisdiction to render personal judgments for money,-especially against third
parties. In this ex parf.e proceeding to settle the accounts
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of the trustee, T. C. Baker's estate was in no sense a necessary party. The.. court, in such proceeding had jurisdiction
to pass only on the trustee's accounts,-not those of third
parties, or to deterinine the indebtedness of third parties ..
As well say that a judgment for the complaining witness for
money damages, in a criminal prosecution, is valid, because
the court which had criminal jurisdiction, both over the crime
and the defendant, also, on its civil side, had jurisdiction to
try the damage case.
There must not only be jurisdiction of the parties, but of
the subject matter. Want of either renders the judgment
void; Shelton v. Sydnor, 126 Va. 625, where it is further said,
page 629: "Jurisdiction of the subject matte1· can only be
acquired by virtue of the Constitution, or of some statute ..
Neither the consent of the parties, nor waiver, nor acquiescence, can confer it. Nor can the right to object for want
of it be lost by acquiescence, neglect, estoppel or in any
other manner", citing authorities. (In the instant case, ob• jection was made and insisted on.)
13*
•rn Linkous v. Stevens, 116 Va. 898, in re-affirming
and applying the foregoing principle, after quoting
Black on: Judgments, supra, it was said on page 910:

"As in the case of Seamster v. Blackstock, supra, it is
stated that a court may rightfully obtain jurisdiction, and
its decrees may be void because in the progress of the case
it has exceeded its jurisdiction, and that in such cases the
decrees may be attacked directly or collaterally.''
That case furnishes the most convincing reason why the
court did not have jurisdiction to enter judgment against
the estate of T. C. Baker, in the instant. case. No issue was
made up on which the judgment complained of was rendered;
no question of the defences of T. C. Baker's issue was beyond the purview of the court in the probate proceeding.
In the Linkous case, supra, which was a suit to sell certain
lands of the defendant., a decree to sell other lands of the
same defendant was held to be void.
·
In a suit by the widow against the l1eirs, a decree parti.
tioning the residue among the heirs was held to be void;
8eam,9ter v. Blackstock, 83 Va. 232.
Tha.t a decree beyond the jurisdiction of the court to. enter
in that particular case is void was l1eld in Eaves v. Vial, 98
Va. 134, cited in the Linkous case, sitpra.
In Iron City Bank v. Isaacson, 158 Va. 609, 626, it is said
that lack· of jurisdiction need not b~ set up by plea or de-
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murrer: ''It may be shown at any time; and the court, when
it comes to its attention, should, ex mero motit, refuse to
proceed to establish legal rights and administer legel remedies in the cause, and relegate the complainant to his remedies at law". "Any other rule would break down the boundaries between the chancery and comm.on law courts; and
chancellors would find themselves, under a colorable
14* disguise, or *without any substantial reason, changing
the forum of litigation and assuming the settlement of
controversies belonging exclusively to common-law courts''.
A case directly in point is Hwrris v. TVyatt, 113 Va. 254:
'' In a proceeding under section 2544 of the Code ( to impeach
or establish a will) the court can only exercise the special
powers provided by i 1:-namely, to ascertain, in the manner
provided by that section, whether or not the pa.per or papers
in question is or are the last will a.nd testament of the decedent. No other relief ran be had in the case".
"When a bill to impeach a will is filed under tl1e provisions
of Section 5259 of the Code of 1936, the jurisdiction of the
court is limited to try the sing-le issue, devisavit vel non, and
.wh~n that issue has been duly determined, the jurisdiction
of the court in such suit is ended.
"The jurisdiction of a. court of probate differs from that
of other civil tribunals in that its province is not to accertain and enforce the rights of property, but to establish, preserve and perpetuate some important muniment of title;''
Potti v. Flippen, 171 Ya. 52.
"Ordinarily, no question of construction of a will arises
in probate proceedings. Undoubtedly the only que~tion that
can be decided in suc11 n- 11roececling as this is 'whether the
allep:ed will, or any piu·t. thereof, is the will of the testator;
in other words, whether in fact nnd in law the paper was
executed as and for tl1e will of the testator. After that function is performed, the c.ourt c.an go no further' ''; Rickard v.
Rickard, 134 Va.. 485, 494.
That the court, in passing· on. the reports of commisr.;ioners
of accounts in cases similar t.o the instant one is exercising- a
probate jurisdiction, on]v. -iR no lon:2"er open to question; ·see
Carter v. Skillm,0.11 imd Nicholas v. Nicholas, supra.
Yet, in t.he instant case. the court undertook to ex15"" crcise •a hybrid jurisdiction,-a probate jurisdiction
to pass on the ex pa1·te settlement of the trustee; an
equity jurisdiction to establish a parol trust; and a common
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law jurisdiction to render judgment ag·ainst a third party;
and rendered a hybrid judgment.
In Aetna Casitalty Co. v. Supervisors, 160 Va. 11, 45, it is
said: ''Where a court, as here, is exercising special statutory powers, the measure of its authority is the statute it~elf; aP:d a judgment or order in excess of the powers thereby
conferred is null and void. In such a case, even though the
court may have jurisdiction of the general subject matter and
of the parties, an adjudication with reference thereto which
is not within the powers granted to it is coram non j1tdice,''
citing a long array of authorities, including Black, supr,i.
This is the instant situation: The court acquired a special,
limited, statutory jurisdiction under chapter 221 ( Carter v.
Skillman and Nicl.t,,ilas v. Nicholns, .mvra), and had a probate jurisdiction to pass on the report of the commissioner
of accounts, to confirm or amend the same; but it had no
jurisdiction to do more than the commissioner could have
rightly done in the first instance; and its judgment, beyond
that, in giving personal judgment against T. C. Baker's esfate is corarn non .iudice.

''If a controversy belongs exclusively to a court of law, no
acquiescence or consent of parties can g·ive, a. court of equity
jurisdiction over it''; Litz v. Rowe, 117 Va. 752 (cited in
B1tchanan v. Buchanan., infra). The judgment was held to
be void.·
In Antl101'1_1J v. Ka.<?e1J, 83 Va. 338 (likewise cited in the Buchanan case)' it wa.s held :
''Where purchaser at judicial sale fails to pay his bonds,
and upon a rule against him and his surety, a personal decree is rendered against the surety, such decree is extrajudicial and void". The opinion is illuminating and
16* *the illustrations a.re instructive. The following quotation from Mr . .Justice Fields is found on page 340:
'' Though the court may possess jurisdiction of a cause~
of the subject matter and of the parties, it is still limited in
its modes of procedure and in the extent and characfor of
its jndg·ments. * * * A .departure from established modes of
procedure will often render the judgment void.''
In Nulton v. Isaacs, 30 Grat. (71 Va.) 726, 740, cited in
Ar,.thonu v. K aBeJ/, suvra, a judgment oMained in tl1e United
States District Court in a proccecling to l1ave administered
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the assets of a bank, rendered on a rule against one of the
debtors of the bank, was held to be void,-not voidable, on~y.
The court said: '' The defendant is entitled .to the benefit
of a common law action in which he can regularly make his
defense, and have the benefit of a trial by jury".
In the instant ease, the "estate" of T. C. Baker against
which the judgment complained of was rendered in this summary manner, had no opportunity of making· defense at law.
No issues were made up as to it. No opportunity of filing
pleas which would have defeated an action at law.
Buchanmi v. Buchanan (first opinion, HJ5 S. E. 667, second
opinion denying· rehearing·, 170 Va. 458, 197 S. E. 426), where
the· court in a habeas corpus proceeding undertook to fix the
amount to be paid for the 8upport of· the children, is mo"st
apposite. To the extent the judgment went beyond the single
issue of custody, the judgment was held to be void,-not voidable.
Since that case is so recent, petitioner will make but one
quotation from the opinion, page 477:
"The doctrine that where a court has once acquired jurisdiction it has a right to decide every question which arises
in the cause and its judgment or decree, however erroneous,
cannot be collaterally assailed, is only correct when the
17* court proceeds *according· to the established modes governing the class to which the case belongs, and does not
transcend in the extent and character of its judgment or decree the law or statute which is applicable to it"; citing
numerons authorities.
In proceeding under chapter 221, Code, the court exercises a limited jurisdiction, conferred only by that chapter,
and to be exercised only as provided by that act. The primary purpose, as stated in Carter v. Skillman, sitpra, is to
settle or audit, in a less cumbersome and expensive manner
than in a chancery suit, fiduciary accounts. Debts may be
proven against the estate. But there is no provision for
recovering· a judgment for the estate in this probate proceeding. The _only provision for costs, other tlmn those to
be paid out of the fiduciary fund, and for which the fiduciary
is to be given credit, is found in Section 5413, which provides
tliat the costs of all proceedings against fiduciaries failing,
without good cause, to make returns and exhibits required,
sball he paid by them, personally.
And yet, in the order complained of judgment was against
the estate of T. C. Baker not only for $4,025.00 and interestt
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but for all the costs of the proceedings. And this in these
probate proceedings! That Baker's estate might be liable
for costs in an action at law, prosecuted successfully against
it, is true. But not in this probate proceeding.
Other jurisdietional errors are apparent in this '' judgment'' order: Here is a judgment in the name of a ''trustee''
who has not yet· qualified. The ''judgment'' is made a lien
on T. C. Baker's estate,-withont inquiry whether there are
other and superior claims. How may execution issue 1 It
must follow the judgment; Grizzle v. Fletcher, 127 Va. 66B.
But there is no named judgment creditor. Even if the "trustee", in a proper proceeding, obtains jndg1nent against T. C.
Baker's estate, it would constitute no lien. Nor would it
have priority as a fiduciary debt; ( sec. 5390, Code, snb.
sec. 5.)
.18* - *There is still another consideration:
Prior to the act of 1932, p. 554, there was no appeal
from or ~rit of error to the order confirming or overruling
the report of the commissione·r of accounts. The only remedy
of an aggrieved party was by suit to surcharge and falsify
the account; Section 5429, Code ( prior to the amendment) ;
Owens v. Owens, 109 Va. 432; Bult v. 'JitJ,u.,rden, 149 Va. 518.
The act of 1932 in nowise enlarged or otherwise changed
the jurisdiction of the circuit court, or altered the pr9cedure
in that court,-which was the same as in the county court.
That act relates solely to the jurisdiction of the supreme court
of appeals, and simply confers an appellate jmisdiction on
that court, which it had not before that time possessed. While
it may' g-reatly interest a litigant, since it gives him the right
-of appeal, it does not concern the trial court in which jurisdiction and procedure remain wholly unchanged.
Yet, if the circuit court has jurisdiction, now, to award
this money judgment for $4,025.00, interest and costs, in a
proceeding under chapter 221, it had such jurisdiction before
1932, when the judgment debtor would have had no right of
appeal. Certainly the legislature never intended to confer
such original and final jurisdiction, to render judgment. on
an ordinary claim, cog·nizable by the law courts, witl10ut. right
to jury trial (prior to 1919), and with no right of direct ap.
peal..
Tested by long established rules, the judgment against the
estate of which petitioner is administratrix~ w. w. a., for
$4.025.00, interest and costs, is not merely erroneous, but is
void.
To sustain the jurisdiction of the probate court in this
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case, either to establish a parol trust, or to award the money
judgment complained of, would be to annihilate all jurisdictional limitations.
19*
~ As tending to show how completely the court had
oYerlooked the very sources of its juriRdiction, which
was to pass on the report of the commissioner of accounts (R.,
p. 2), settling the accounts of E. L. McFarland, trustee, which
showed a balance due the trustee of $623.87, the court has
never corufirmed this report, in whole or in part, but, so far
as the accounts of McFarland, trustee, are concerned, they
are still ''up in the air". The court failed to exercise the '
only jurisdiction which it possessed in this particular proceeding.

THIRD ASSIONM:ENT OF ER,ROR.
Aside from all question of jurisdiction, the order complained of is erroneous. The evidence to support a parol
trust ( or any other claim of Mrs. Shedd-Carter), is far from
being of that convincing character 1·equired in a case of this
kind.
Before giving· a summary of tl1e facts, it may be well to advert to the weight which attaches to the report of· a commissioner of accounts, who sees the witnesses testify.
Certainly the report of a eommissioner of accounts, who is
an officer of original jurii:;diction, created by Chapter 221, and
whose jurisdiction attaches before that of the circuit court,
is entitled to at least as much weight as that of a commissioner
in cbaneery in executing a decree of reference, and whose
authority is derived from the order of the court, which has
already acquired jurisdiction.
·
Of the weight to be attac.hed to the report of a Master in
Chancery, this was sni,d in Roa-rl:. v. Shelton, 169 Va. M2,

546:
"In Shi1nnan v. Fletcher, 91 Va. 473, 479, 22 S. E. 458, 460,
the court had tllis to sav: ,,,TI1en the evidence consists of the
depositions of witnesses, and they are taken by the commissioner or in his pre1sence, he would have the advantage of
noting· the demeanor of tl1e witnesses and their manner of
testifying, whicl1 is important in judging of their credillility
and the wei~ht to be attached to their evidence when they
contradict each otl1er.
20*
*'' 'When, therefore, the commissioner l1as seen and
examined tl1e witnesses, ancl the testimony is conflicting, and his conclusions are clearly supported by competent
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and unimpeached witnesses, the court will not set aside or
disturb his report, unless the weight of the testimony which
is contrary to his conclusions is such, on account of the number of the witnesses and the nature of their evidence, as to
make it clear that the commissioner lms erred.' ''
The instant case striking·ly illustrates the wisdom and
propriety of this rule. The evidence was taken before an
able lawyer and experienced commissioner, who had the advantage of perceiving the demeanor of the witncsses,-an advantage denied the circuit court and this court. The circuit
court was by no means in a position equal to that of the commissioner. It possessed no advantage in reviewing the testimony which this court does not possess. This was doubtless
the very thing the court had in mind in the case of Parkes
v. Gunter & Byrd, 168 Va. 94, 98, where the court, after stating the rule by which it is governed, said:
"In view of this provision it becomes necessary for us to
review briefly the evidence and ascertain whether it supports
the holding· of the commissioner in chancery or that of the
trial court.'' Thus clearly indicating that .the judgment of
the trial court and the report of the commissioner are to be
weighed, one against the other, and eacl1 tested by the evidence. And the report of the commissioner is at least vrin,1,a
facie presumed to be correct; see Roark v. Shelton, supra.
It is interesting to note that. in each of tliei:::e two cases, Roark
v. Shelton. and Parkes v. Gunter <f; Byrd, the judgments of the
trial courts were reversed, and the reports of the commissioners reinstated.
On a reading of the evidence, one realizes that there were
certain incidents in the manner of testifying which impressed
the commissioner which cannot be transferred to cold type.
Certainly the appellate court, which is in aR goood position
as the trial court (but. not in as good position as the commissioner), to judge the testimon~r on its review of the
21 • evidence, must *reach the conclusion that '' it supports
the holding of the commissioner."
T. C. Baker, a. widower, with an only and greatly indulged
daughter, then :Mrs. Shedd, who, with her children, had lived
with him all during her married life, in contemp]ation of marriage, March 30, 1923, conveyed to E. L. McFarland, as trustee, a valuable property for the benefit of i\frs. Shedd and her
children (R.., pp. 158, et sP-qs.). At the time, there was a
$7,000.00 trust on this property. The buildings were a.fter-
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wards destroyed by fire, and out of the insurance, the trustee
paid the trust, as he was bound to do. In order to make this
good, Baker gave the trustee his note for $7,000.00, and paid
interest on it till the note was paid. When he paid this
$7,000.00 ( thus making good a gift of the clear title) the trustee, with the consen~ and a.pproval of the parties, invested it
in another home, taking a deed from 0. L. Emerick and wife,
April 27, 1926, to himself, as trustee (the trusts being de.
scribed as those in the former deed, R., pp. 161, et seqs.).
On the above statement of- facts, the parties arc agreed.
Mrs. Shedd, who afterwards ma.rried Carter, says her
father supported her and her family,. making her a generous
allowance, paying her bills, etc., both before and after his remarriage.
Thereafter, Mrs. Shedd desired her fat.her to make further
provision for her. She thought his net income was from $20,000.00 to $40,000.00 a year, and she greatly resented his second marriage, and this resentment made her f a.tber very unhappy. He hoped to be able to make further provision for
her, but feared the loss of his income would prevent. He was
a buyer for a very large Pennsylvania company.
Mrs. Shedd claims that he offered to buy for her the Lewis
form to get her out of the town in which he and his wife
lived; that. he negotiated its purchase, abandoned the idea;
and then bought for her and her children the Eberhart place
for $4,0:m.oo, and borrowed the $4,025.00 from McFarland,
trustee to pay for it, executing· and delivering to l1im the note
in issue, which then became his personal oblig·ation.
:Mr. Baker's administrator and the trustee deny this ; and
cla.im that whi]e 1\fr. Baker hoped to create a new trust,
22"" if his financial condition ~pe1mitted him to do so; his
hopes were frm~tratcd, and tlmt he never created this
trust. On this issue, the commissioner made tlw following
report:
''From· the evidence submitted to your Commissioner and
herewith returned as a part of this report he is of the opinion
that no trust in reRpect to said obligation waR created in
writing a.t the time of the execution thereof and if any trust
was c.reated at that time or thereafter it was a parol trust
and to constitute a parol trust enforceable in ]aw the trust
may be clearly ascertained as well as the purposes of the .
trust, t11e persons wl10 a.re to 'take the beneficial interests,
their proportionR, etc. ,Vhere there is a mere intention to
create a trust or a mere agrpement to do so and some further
act is to be done by the creator to give it effect the trust is
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not completed, and if voluntary the creator or his estate cannot be he~d liable or compelled to complete it. A court will
not lend its assistance towards perfecting a voluntary agreement for the creation of a trust. The intention of the creator
to divest himself or the legal title must be consummated and
executed or the trust will not be enforced. If anything remains for the creator to do the court will not order the execution of the trust if it is voluntary.
'' From the eYidence your Commissioner is of the opinion
that at the time of the execution of the obligation by T. C.
:Baker and its delivery to E. L. McFarland it was the intention
of T. C. Baker at a future time to create a trust for his daughter then L. M. B. Shedd and her children but the terms of
said proposed trust were not set forth with any degree of
certainty and from the notation on the envelope containing
said obligation which in the absence of evidence to the contrary it is presumed was made at the time of its delivery to
E. L. McFarland it is presumed that T. C. Baker intended to
retain control of said obligation from the fact that he instructed said E. L. McFarland through his daughter, .Mrs.
Shedd to destroy the same and followed it up by a personal
inquiry as to the delivery of the message and it is to be presumed he thought the obligation had been destroyed.
"Your Commissioner is of the opinion the obligation for
$4,025.00 of T. C. Baker held by E·. L. McFarland did not
23* create a trust in favor of L. l\L B. *Shedd-Carter and
her children nor is it a valid obligation of T. C. Baker
to E. L. l\foFarland" (R., pp~ 151-152).
1Vhile Mrs. Shedd, on whom the burden rested to establish
her claim by clear and convincing proof, testified in support
of her claim, no other witness testified directly in support of
this claim. The nearest to her claim of direct corroboration
is the testimony of Heaton Eubanks, whose testimony falls,
as valueless,-and wl10, as will be pointed out, was directly
under the influence of Mrs. Sheclcl-C.arter, even while on the
witness stand. Not only was she tremendously interested in
the result of this litig·ation, for financial reasons, but her desire to defeat her father's wid<?w, who, she felt had not only
usurped her place in her father's affections, but at least
shared with her, his beneficences, is one of the most conspicuous features of this unhappy controversy. As she said,
she felt what was her father's was hers (R., p. 57). ''I felt
that I had as much rip;ht to his money as his second wife had,
who had lived with him but a few years'' ("R., p. 82).
On the ot]:ier hand, E. L. McFarland, the only other. eye-
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witness, testifies repeatedly and most positively that no trust
was declared with respect to the note, and no obligation was
incurred by T. C. Baker by reason thereof.
Beginning at page 14, Mr. 1Ic~1 arland stated that Mr.
Baker told him in the presence of Mrs. Carter, after several
conferences relative to the purchase of the Round Hill property, "that he would like to give the property to Mrs. Carter
(Laura Marg·aret Shedd Carter), but that he did not have
the money to pay for it, but that he would give me a note. If
he was ever able to pay for it, he would pay it, and create a
trust for Laura Margaret.. If not, the note was no good."
The witness took the note, placed it in an envelope in a lock
box marked that it was not his property, and was to be turned
over to Mr. Baker in case of death o.f witness. The envelope
was identified (R., p. 16), with this writing thereon placed
on it by the witness when he received th8 note:
''The within note is not my property, neither is it negotiable
and in the event of my death should be delivered to Mr. T. C.
Baker. Signed E. L. McFarland."
>!tThis witness,-the alleged ''trustee'',-also said
that at no time did Mr. Raker mention his grandchildren with respect to the trust which he hoped to be able to
establish, but only his daug·hter .
.A.gain (R., p. 116), l\fr. McFarland is very definite and
speci:fic that. Mr. Baker did not borrow of him either individually, or out of the trust fund under his control $4,025.00,-or any other sum. (He gave a $7,000.00 note to reimburse the
trustee for the $7,000.00 insurance money which the1 trustee
paid the trust creditors, and re-paid that $7,000.00, with inAnd he positively qenied that he agreed either
terest.)
with Mr. Baker or Mrs. Shedd, both or either that he would
lend this $4,025.00 for any purpose.
Mrs. Shedd-Carter is tremendouslv interested.
What is the interest of the witness E. L. McFarland 1
;Certainly his testimony is clearly against his interest.
By defeating the alleged trust., l1e would lose, as trustee,
commissions on $4,025.00. And his attention was directed to
the reward due· him should his testimony support the, alleged
trust,-or loan (R., p. 17).
He says Mrs. Shedd-Carter came to window within six
months of the date of hh, testimony (and long after the issue
was raised), and said something about the case, "and asked
why I wanted to act so damn contrary. She said 'You know
you can make $200.00 out of collecting that' ". (She does'
not deny this.)
24*
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Notwithstanding this $200.00 bait, the witness maintains
his high position of fidelity, as stated to Mrs . .Shedd-Carter
(R., p. 14), when she came to see him immediately after her
father's death. "I said, 'The note was to be destroyed. 1
said I have known your fatl1er for years. He was a friend
of mine and now that he is dead, I am not g·oing to betray
him, as he never intended the note to be paid.''
The note, as stated, was for $4,025.00, payable to E. L. McFadand,-not as trustee.
Mrs. Shedd-Carter insists that
Mr. Baker, on receipt of the note, as filled out by Mr. McFarland, sent it back, to have the word "trustee" after McFarland's name, as her father did not owe :Ofo:B,arland anything.
However, that may be, this change was never made, but
25·» she undertakes *to obtain corroboration by Heaton
Eubanks (R., pp. 36,. et seqs.).
It will be recalled that Heaton Eubanks never saw the
$4,025.00 note. He participated in the negotiation for the
property which was bought for $4,025.00. It wa.s necessary
to have corroboration of the testimony of Mrs. Shedd-Carter,
under sec. 6209, Code. vVbo could better corroborate her
than her lifetime friend, Heaton Eubanks, who had no other
occupation t (R., p. 44).
So he swiftly proceeds to corroboration as best he can:
He says he saw Mrs. Shedd hand Mr. Baker a note, who
looked at it and said: "This note is not properly made out.
He didn't put the word 'trust' on it. Bring it back or send
it back" (R.., pp. 39.140). ·~rhat Baker said he did not owe
McFarland any money. He is very positive on all of these
details, to corroborate Mrs. Shedd-Carter.
But, on cross examination, he said l\fr. Baker never told
him anything· about the $4,025.00 or about a note. '' Only the
$100.00 note that Mrs. Shedd.had handed to him and he said,
'It is not properly filled out, because the word "trustee"
has been left off'. That is the only note I know anything
about'' ·(R., p. 45).
On further cross examination he said Mrs. Shedd handed
her father a note, which he thoug·ht was for $100.00. That
Mr. Baker said it was for $100.00, and that he thought it was
payable to Mrs. Eberhart. That it was a note that E. L.
McFa.rland ha.d given Mrs. Shedd t.o take to Mrs. Eberhart,
(R .• pp. 45-46).
Whether the witness had in mind tl1e $100.00 check that
M.rs. Shedd was to give Mrs. Eberhart, it is too obvious, not
only that this was no sort of corroboration of Mrs. Shedd 's
versions of the $4,025.00.-about which the witness Eubanks
professed no knowledge, but that the witness was struggling
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and floundering in the witness chair, and in the sight of Mrs.
Shedd-Carter, to help out his old friend. On record pages
47-48 appea.rs the instance where this witness clianged his
testimony after 1\irs. Shedd shook her head at him.
Of course there never was any $100.00 note and Eubanks
admits he lmew nothing of the $4,025.00 note.
It may be observed that no significance can be attaebed to
the interest T. C. Baker manifested in the purchase of
26f any of the properties mentioned in *the testimony. It
was his money which originally went into the fund, to
provide a home for an only daughter and her children. He
is accredited as a good business man. It would have been unnatural had he manifested no interest in the properties, the
prices or terms.
The witness, J. T. Mc.Oavack, whose testimony of Mr.
Baker's statements to him, became admissible, after Mrs.
Shedd-Carter had testified ( Code, Sec. 6209), and who was an
intimate friend of Mr. Baker's fully supports the statement
of the witness E. L. McFarland with reference to Mr. Baker's
declared intentions :
·
Beg-inning at record pag·e 119, Mr. McGavack said with reference to the proposed purchase of the Lewis Farm, that Mr.
Baker had t.olcl his daughter that if she could get the trustee
(:McFarland) to agree to put the $7,000.00 of the trust funds
as a first lien, and she could finance the balance of $8,000.00,
making the price $15,000.00, he would ha.ve no objection. That
the daughter had not been able to finance the farm in this
way, and he declined to have anything more to do with it.
(The statement of the witness W. G. Lewis (R., p. 32) does
not conflict with this statement.)
Mr. McGavack also said that 1\Ir. Baker discussed with him
the purchase of the Round Hill place ( that is the place bought
of Mrs. Eberhart for $4,025.00); and that Mr. Baker said that
either the Purcellville property, held by McFarland, as trustee, would have to be sold, or some other arrangements made
for the purchase, and the trustee (McFarland) would have
to consent to put the money, or as much as was necessary,
into that property a.s a first lien (R., p. 121). And further,
with reference to his daughter's request with reference to
the financing· of the Round Hill, or Eberhart or $4,025.00
property, "I don't recall what she requested of him-that he
told his daughter that the propel'ty would have to be financed
through the trustee; that he could not do it".
To refer again to the testimony of ~Irs. Shedd-Carter.
"\iV11ile much of the ot11er evidence tends to show that Mr.
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Baker was apprehensive of losing his contract, and in27* cidentally his income, and for •this reason was afraid
to incur, definitely, this additional obligation of $4,025.00,
-although he entertained hopes of doing so later,-his only
daughter professed ignorance of such apprehensions on the
part of her father. As a matter of fac.t, the axe fell, Mr.
Baker lost his contract, and his income was shot to pieces.
And it was: then that he desired to have the note, which Mc~,arland held, merely as an evidence of Mr. Baker~s intentions, destroyed (R., p. 14).
McFarland having stated that Mr. Baker told him, in the
presence of Mrs. Carter that he would like to give her the
Round Hill property, but that he did not have the money to
pay for it, but that he would give him a. note, and if he was
able to pay for it, he would pay it, and create a trust for
Laura Margaret. If not the note was no good, and that the
witness placed the note in an envelope, marked as indicated,
said further (R., p. 14) :
'' Sometime after the Note was given, Mrs. Shedd came to
the hank very much distressed and said that her father had
lost his contract to the Yv est Virginia Pulp and Paper Company and would like me to desh·oy the Note; that it could
never be p_aid. I told her to tell him that I would do it. Later,
Mr. Baker stopped at the Bank and asked if Laura Margaret
had delivered his message about the Note. I told him that
she had. He said, 'All rigilit'. After Mr. Baker's.dea.th, I
think it was the Monday following, Mrs. Shedd came to the
Bank and asked what I was going to do about the Note. I
told her that nothing was to be done about it. Rhe said, 'Have
you the Note Y' I said, 'I have.' She wanted to ]mow why
nothing was to be done. I ~aid, 'The Note was to he destroyed.' I said, 'I have known your father for years. He
was a friend of mine and now that he is dead I am not going
to betray him, as he never intended the Note to ·be paid.' ''
Mr. McFarland says the message was to destroy the note.
Further that Mr. Baker thought that the note w·as destroyed.
But, through neg·ligence he had failed to destroy it.
Mrs. Shedd-Carter testified that after her father's health
failed, and he had told her he· had been disappointed in not
gettin~· so large a contract as he had hoped from his company ( the undisputed evidence showed his contract as he
had feared, was not renewed), and was not making as
2s·1: much money as he *had hoped to make when he signed
the n~te, he "asked me to gQ to Leesburg, see- Mr. Mc-
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Farland and ask him to give 'me the note and return it to
him" (R.; p. 71).
That she did see Mr. McFarland, and delivered the message,
but added, ( on her own account) that she wanted McFarland
to keep the note; '' that I still felt that I was as much entitled
to the money for myself and children as his wife was''. She
added that when she reported that she told her father she
hacl seen Mr. McFarland, he would not question her any further! A touching confidence, unwarranted by the daughter •s
treacherv.
She said that in response to her father's inquiry, she told
him she had delivered his message to McFarland, and that
he never brought up the subject again (R., p. 73).
Obviously Mr. McFarland's account of the message is correct. According to him, the message was not to retitrn the
note, but to destroy it. Mr. Baker stopped at the bank thereafter, and asked if his daughter had delivered his message.
On being told she had, he said ''All right" (R., p. 14). Baker
knew the note had not been ret,u.rned; he supposed that it was
destroyed, as he had directed. Mrs. Shedd-Carter did not
remonstrate with her father, but left him under the impression his wishes would be executed (R., p. 89). She said the
message was to ret1-irn the note. And yet, although she says
the note was not returned, and not to be returned, she says
she told McFarland that when she told her father she hail
seen him he would not question her further! (R., p. 71). Mr.
Baker's attitude and conduct, both with Mr. McFarland and
. his daughter are consistent only with Mr. McFarland's statement that the request was that the note be destroyed, not .
returned; an{l inconsistent and irreconcilable with Mrs.
Shedd-Carter's statement that the note was to be returned,
not destroyed.
Not only did T. 0. Baker die in the belief that the note had
been destroyed, accordinp: to his instructions, and ignorant
of the treachery of his only daughter (R., pp. 101, 102), but
it is a.n extremely sig'Ilificant. fact that no interest was asked
or expected on this note.
Mrs. Shedd-Carter (R., p. 101) said: ''I naturally made
no claim for this Note to be paid, or the interest on any
29* part ring my father's lifetime, until after •he had req uestecl me to sell Mr. lfoFa.rland and return the note
to him. I n.ever would have a.sked him for a.ny payment .011
the Note during· his lifetime, but I had every intention that
the Note would be collected when it was given and I certainly
considered it a just cla.im against his estate, after he was
dead.>' Now, this was on a ''note", which was but. an earnest

-au
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of a hope to be able, subsequently, to set up a trust. A note
whieh Mrs. Shedd-Carter permitted her trusting and indulgent
father to believe was no long-er in existence, but which she
repeatedly says, she proposed to have collected after his
<lea.th.
When the buildings were destroyed on the first trust place,
and the trustee paid off the $7,00Q.OO trust out of the insurance, and Mr. Baker gave him a $7,000.00 note to make up
this loss, he paid interest ($420.00 a year), on this $7,000.00
debt by him to the trust fund (R., pp. 57, 58), and this $420.00
was paid by the trustee to L. M. B. Shedd (R., p. 158). Yet
she knew no interest had been paid on the $4,025.00 note.
She knew her father expected to pay neither interest nor note.
And she ask~d no interest and did not let her .father know
she expected any.
The spur needed to quicken this disappointed daughter into
activity in setting up this elaim against her father's estate,
after she had allowed him to believe no such claim existed
may be found in this circumstance as stated. by her (R., p.
73):
'' Two weeks afterwards, the same day that his will was
read, I stopped in at the bank, and told Mac that 'I understand that my father had a. codicil to his will revoking his
provision in my behalf, leaving everything to his wife absolutely and tllat I would like him to collect the Note from my
father's estate. Mr. McFarland said, 'I cannot do this', and
I said, 'Why, you can'. And he said, 'How do you know I
can', and I said, 'Because l\fr. Ed Garrett juf;t told me so'.
He said, 'Mr. Baker was a friend of mine and he changed
his mind about wanting this Note paid after he gave it and
I dislike to attempt to collect it'."
Again, two months after, on being recalled, Mrs. SheddCarter again stated that she told Mr. McFarland, two weeks
after her father's death that 1\fr. Edwin E. Garrett told
her that he, McFarland, could collect the note in *issue:
30* and that Mr. Garrett told her this the day the will was
read (R., p. 1.12).
Mr. E. E. Garrett, lawyer, of Loudoun County, in response
to the specific inquiry, based on Mrs. Shedd-Carter's statement, stated emphatically, "I never told Mrs. Shedd that this
note could be collected" (R., p. 133).
Cross examination failed to shake Mr. Garrett's testimony.
Mrs. Shedd-Carter having· sugg·ested to her r.ounsel her recollection of a portion of the conversation, he asked Mr. Gar-
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rett., '' Does her recollection accord with yours 7'' To which
Mr. Garrett said, "No, it does not" (R., p. 133).
Mr. :VfoF·a.rland said that when Mrs. Shedd delivered her
father's message to destroy the note, she did not forbid his
destroying it, and set up no claim on behalf of herself or
children or ·both adverse to her father's direction that the
note be destroyed (R., p. 118). ..A.nd this seems far more
probable than l\lrs. Shedd's statement that she did forbid its
destruction, and set up a claim, adverse to her father. Had
she set up such a claim, or forbidden Mr. McFarland to
execute her father's direction, she might reasonably have
anticipated that in view of these conflicting claims, Mr. Mc:F1arland would seek instructions from Mr. Baker,--and thus
disclose her own treachery to her father.
The fact that the audit of Mr. Baker's accounts did not
disclose this a.lleged ·$4,025.00 does not now become so significant since it seems to be conceded by Mrs. Shedd-Carter
that her father died in the belief that no liability rested on
him by reason of such note,-which he thought had been destroyed.
There is another very important matter of discredit:
L. M. B. Shedd, in her own right, and as the mother and
next friend, etc., filed exceptions to the commissioner's report
(R.., pp. 6-11).
In those exceptions, she takes this position, reiterating ex. .
ceptions theretofore :filed:
'' Exceptant here repeats the averments in her exceptions,
filed to said original report of iCom'r. Metzger, filed as of
Sept. 13, 1929, with emphasis, and here avers that she is advised and she here charges that. some time during the year
1928, T. C. Baker did execute and deliver to said E·. L. McFarland his ( said Baker's) promissory note or bond,
31,, whether under seal or not under ,j!cseal exceptant is not
definitely advised-whereby he (said Baker) promised
and obligated himself to pay to said McFarland** flt $4,025.00.
And said exeeptant is further advised and further avers
and charges that said instrument-promissory note or bond,
signed by said T. C. Baker was delivered to said McFarland,
accmnpanied by (1J der.larntion n.f tri,st, on. pa.rt of 8aid Baker,
in favor of except ant and her said children, etc.'' (Italics
supplied.
That was the issue made up by the court on the exceptions:
That Baker executed and delivered the note, acco11ipanied by
a parol declaration. of trust.
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There is no testimony to ,sustain this claim.
Mrs. Shedd-Carter's testimony not only does not support
such .alleged parol trust, but was offered to support a claim
of a simple loan of $4,025.00 by McFarland, trustee, out of
the trust fund- to T. C. Ba.ker,-just as the loan might have
been to any stranger,-to buy other additional real estate
which she claimed her father was giving her. According to
her· exceptions, the note represented additional trust assets .
.A.ccording to her testimony, the note itself represented a
depletion of trust funds in the hands of the trustee. From
her own testimony (claiming to be a party to the tra.nsacti on),
no one knew better than she the facts when she filed her exceptions,-twice.
Having twice advanced by exceptions her claim that the
execution of the note by Baker, with a declaration of trust,
created a new trust, Mrs. Shedd-Carter waited till after the
trustee testified, and then set up a distinctly different claim,
-that Baker had simply borrowed $4,025.00 of the trustee
out of the trust funds, and had g·iven the tmstee a note for
it,-althoug·h the note is not payable to E. L. McFarland, as
trustee.
That one may not assume successive positions in the course
of litigation wllich are inconsistent with each other and
mutually contradictory, but will be held to t.he position-taken
by him in his pleadings is well settled; Supervisors v. Spillmmi, 113 Va. 391, 394.

"In Chesapeake ~ 0. R. Co. v. Rison, 99 Va. 18, 37 S. E.
320, it was held that when a litigant has a~sum~d one position
in a suit, he and his privies will not be permitted thereafter
to take a conflicting .position touching the same subject matter"; State Farm Mut . .A.u..tomobile Ins. Co. v. Wright, 3 S. E.
2d. 187, 188.
82•

*Mrs. Shedd-Carter by her exceptions set up a claim,
which is entirely without evidence to support it. She
now seeks relief on an entirely different ground.
The very conflict between l1er claim, based on her personal
knowledge, and her testinwny further impairs the credibility
· and value of her testimony.
All of the testimony and the surrounding circumstances
strongly support the commissioner's report, which should have
been confirmed,-had the court jurisdiction in this probate
proceeding· to embark on a voyage of exploration, which

M. E. Cope, Aclm'x

Y.

L. :M. B. Shedd-Carter, ct al.

27

petitioner earnestly urges could only be done on the filing
of a bin of discovery, in equity.
An inexhaustible reservoir of authority supports the commissioner's statement of the law. A few citations are:
30 Cyc. 41, in dealing with the question of consideration
for a· trust, states that a valuable consideration is ne.cessary
to support an executory trust and that equity will not enforce a. voluntary agreement to create or establish a trust
when made without consideration.
In the case of MdCartney v. Ridgway, 32 L. R. A. 555·, it
was held that equity cannot aid to perfect an imperfect gift.
In 3rd Dec. Dig., under the title of "Gifts", .Sec. 32 (1)
there are a number of cases bearing on this question:

. '' Delivery of the thing sought to be given, being essential
under Civ. Code, Secs. 1146, 1147, delivery of the donor's
promissory note does not constitute an enforceable obligation, being a mere promise to make, a gift of money.-Hironymous v. Hiatt, 199 P. 850, 52 Cal. App. 727."
'' A promissory note cannot be the subject of a valid g-ift
from the maker to the payee, even though duly delivered.
Shriver , .. Danby, 106 A. 122, 12 Del. Ch. 84.''

'' A gratuitous note executed by a decedent, being a mere
promise to deliver mo-qey at a future time, cannot be enforced
against his es.tate, as there was no actual delivery of a gift
if money was not delivered before death.-J.Vleginnes v. McChesney, 160 N. W. 50, 179 Iowa, 563, L. R. A. 1917 E, 1060."

"A promissory note, executed and given to a nephew as a
gift, is unenforceable.-Doi1,ghert~J v. Salt, 125 N. E. 94, 227
N. Y. 200, reversing judgment 170 N. Y. S. 1076, 184 App.
Div. 910."
"Promissory notes not under seal, and without consideration, other than love and affection, g·iven by a father to his
children, cannot be collected from the father's estate after
llis death.-In re Tissue's Estate, 64 Pa.. Super. Ct. 141."
In 12 R. C. L., page 940, Section 17, it is .stated that a
promissory note executed without consideration and intended
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merely a.s a gift inte·r vivos to the donee cannot be made the
basis of a recovery either at law· or in equity *by the
33* donee against the donor or against his estate after his
death. This is upon the g-round that such note is a mere
promise and that the gift of the note is the delivery of a
promise only and not the thing promised. It is further said
that natural love and affection will not be considered as constituting a good consideration so as to validate such a gift
as in the case of note executed by a parent to a child. A number of cases arc cited in the footnotes in support of the text.
Accordingly, in Blanchard v. Williamson, 70 Ill. 652, the
promissory note of a mother to her daughter was held not
to be valid as a gift inter vivos. The relationship of the parties was not considered, the court announcing the rule that
when one delivers his own promissory note as a gift, it is
merely a voluntary promise to pay a sum of money at a
future day, and cannot he enforced either against the maker
jn his lifetime, or against his estate after his death, since
there is no consideration to support. it.
And in Arnold v. Franklin, 3 Ill. App. 141, a father's note
to his daughter was held to have· been executed and delivered
without a valuable consideration, and to he incapable of supporting an action, either at law, or in equity, where it appeared
that the note was executed and delivered to her as a present,
because the father had no cash on hand to gratify his desire
to make his daughter a gift of money.
So, a father's promissory notes to three of his children,
executed as mere expressions of his bounty and intended to
operate as testamentary acts, cannot be held valid as gifts.
Smith v • .Smith, 30 N . •J. Eq. 564.
And in Fink v. Cox, 18 .Johns.145, 9 Am. Dec.191, a father's
note to his son was held to be without sufficient consideration, where it appeared that. he executed it as an absolute
gift to his son, alleging that this son was not so wealthy
as his brother, that he had met with losses, and that he and
his brother had had a controversv: and the son himself testified that the note was freely given· to him by his father. See
also HarlleJJ v. Reed, 34 N. Y. S. R.. 949, 12 N. Y. Supp. 163, in
which Fink v. Cox was followed and natural love and affection ·held not to constitute a sufficient consideration to support a promissory note given by a mother to her daughter.
And in Starr v. 8tarr, 9 Ohio St. 74, the court below was
of the opinion that natural loYc and affection and a desire
on the part of a father to provide for and advance his daugh-
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ter were. not a good and sufficient consideration to validate
his promissory note to her. Upon the affi11nancc of this judgment, the supreme court ,said: "The note * ~ * was a gift
and its1• delivery was the delivery of a promise only, and not
of the thing promised. The promise being unfulfilled at the
death of the maker of the note, the gift failed. And, as the·
promise was without consideration and could not have been
enforced· against the maker in · his lifetime, it cannot be
against his executor''.
And in Smith, v. Kittridge, 21' Vt. 238, it was held that the
love and affection of a father for his sons could not be deemed
sufficient consideration to make his promi.ssory note to the
sons a valid obligation against the maker or his estate,. either
at law or in equity; and that it could not be a gift oausa mortis,
as it was merely the donor's written promise that he would
give at some future time, and, in order to be available to the
donee, required the interposition of law to enforce it.
"A. promissory note cannot operate as a gift, for it wou}d
be unexecuted and incomplete, amounting only to a promise
to give.-Bade v. Feay, 61 S. E. 348, 63 W. Va. 166.~'
Petitioner calls attention to the petition filed beiore
34 * the commissioner *by Mrs. Shedd-Carter, on behalf 0£
l1erself and children, seeking to re-open the case, after
the completion of the taking of testimony, solely on the
gTound that petitioners- (L. M. B. Shedd-Carter and her three
children) claimed that after E. L. 1\foFarland had testified,
and, in fact, after the taking of testimony had concluded, Mc-·
Farland had been arrestell on felony charges,-and was then
awaiting the action of the grand jury (R., pp. 147-150). It
was not charged that he had been convicted, but that whatever bacl reputation he had acquired was by reason of the
arrest, and subsequent to his testifying· in this case.
That evidence of the subsequent arrest of the witness McFarland was inadmissible to impeach him as a witness is too
well settled to require elaboration. See Mohler 's Case, 132
Va. 712, 735 ; Fenner 's Case, 152 Va. 1014; Beaver's Case,
147 Va. 585-591, cited in record (R., p. 153).
But aside from that, while vile men may lie, they usually
have a motive to lie. Whatever might be the personal opinion
of. the trial judge of McFarland, if he was lying, he was lying
himself out of over $200.00 commissions. That was the $200.00
Mrs. Shedd was dangling as a bait before him (R., p. 17).
(Nor does she deny this.)
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At least, Mr. McFarland, whatever his faults, was more
loyal to the trust reposed in him by a man, of whom he testified: '' The note was to be destroyed. I said I have known
_your father for years. He was a friend of mine, and now
that he is dea.d I am not going to betray him, as he never in- tended the note to be paid" (R., p. 14), than was this only
daughter, who had all her life depended on him not only for
herself, but for her children and both of her husbands, who,
she said, could not support her, and who, to use her own expression, was ''horse trading" with her father on his domes. tic unhappiness, and who betrayed him in t.be very last request made to her, so far as is shown by the record. That
she only waited till after her father's death to assert a claim
to a note whose existence was to be terminated through her
agency, was doubtless due to a fear of a testamentary reprisal,---if not, indeed, a substantial curtailment. of material
benefits even before his death.
Therefore, on this third assignment it is submitted:
35•

•1. That there is no evidence to support the claim made
ai:i issue by the exceptions,-and this precise claim
seem~ to be abandoned;
2. That there was no other issue on which the court could
rest its judgment.
·3. That the report of the ·commissioner is not only not contrary to the evidence, but is amply supported by the testimony
.taken before him, in person; and that the evidence so taken
before the commissioner did not warrant the court in setting
aside such report.
By the amendment of section (acts 1932, p. 554), petitioner
has the right to appeal from the order complained of,whether by writ of error {O·wens v. Owens, 109 Va. 432) or
appeal (B·utt v. Murden, 149 Va. 518).
For the reasons afore said, your petitioner prays that a
writ of error to or an appeal from the said final order of
April 28, 1939, as to the court may seem appropriate, may
be allowed; that the same may be reversed and annulled.
Should the same be awarded, petitioner will adopt this
petition as her opening brief.
·
Should a reply brief be :filed, resisting the granting of
appellate process, petitioner desires an opportunity of either
stating· orally her· reasons for the gTanting of such proces~,
or of .filing a reply brief.
Senator Cecil Connor, who appeared in the trial court as
opposing counsel, lmving since died, a copy of this petition

M. E. Cope, Adm'x v. L. M. B. Shedd-Carter, et al.

31

was mailed August 7, 1939, to Mr. Joseph F. Moore, of Berryville, Virginia, and a copy to Mr. Albert F. Anderson, of
Leesburg, Virginia, who advise petitioner's counsel that they
have been retained by Mrs. L. M. B. Shedd.JGarter to represent her in the, Supreme Court of .Appeals, in this case.
This petition will be mailed to the Clerk's Office of the
Supreme Court of Appeals of Virginia, Richmond, Virginia,
.August 7, 1939.
MOZELLA E. COPE,
administratrix w. w. a. of T. C:Ilaker,
By her counsel:
·
JNO. S. BARBOUR,
Fairfax, Virginia.
ROBT . .A. HUTCHISON,
Manassas, Virginia.
By ROBT. A. HUTCHISON.
36*

., Augu~t 7, 1939.

I, Robert A. Hutchison, of Manassas, Virginia, an attorney
practicing in the Supreme Court of Appeals of Virginia, do
certify that in my opinion the1 judgment complained of in
the foregoing petition should ·he reviewed by the said court.
ROBT. A. ffGTCHISON.

Received A"ugust 8, 1939.
M. B. WATTS, Clerk. ·

Sept. 12, 1939. Appeal awarded by the court. No bond.

M.B.W.

RECORD.

VIRGINIA:
Pleas at the, Court House of the Countv of Loudoun before the Circuit Court of said County 01i the 28th day of
April, 1939.
Be it remembered that heretofore, to-wit: On October 1.0,
1929, in the Clerk's Office of said Court came Margaret L.
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M. Shedd, by counsel, and :filed her exceptions to the report of
Commissioner "\V. A. l\fetzger, settling the Trustee Account of
E. L. McFarland, Trustee for Margaret L. M. Shedd and her
children, which exceptions and exhibits are in the words and
:figures following:
page 1 ~ EXCEPTIONS TO REPORT OF W. A. METZGER, COMMISSIONER.
To the Hol). J. R. H. Alexander, Judge of the Circuit Court
of· Loudoun County:
L. M. B. Shedd, Cestui que Trust, exoop~ to the report of
W. A. Metzger, Commissioner of Accounts, .filed in the Clerk's
Office September 13th, 1929, stating and settling the account
of E. L. McFarland, Trustee in ·the Deed- of T. C. Baker, of
Record in Liber 9 Q's 479, on the following grounds:

1st. Because the account, as stated, fails to list, as an
asset of the Trust Estate, a certain ,note or bond of T. C.
Ba.ker, in the principal sum of $4,025. hearing date the ....
day of ........ , 1928, payable to the Trustee and omits to
charge said fiduciary with such asset.
2nd. Except.ant is advised and charges that said Trustee
has in his possession such a note ar bond in which the said
T. C. Baker, dee 'd is obligor ancl that said obligation of said
T. C. Baker, Dec'd, is a valid and separate asset, belonging
to this Trust Estate, with which said asset said :M:oFarland,
Trustee, is charg·eable in said account and for which, as said
:fiduciary, he is bound to account to the Trust Estate in this
Settlement-which exceptant now calls on him to do.
Respectfully submitted,
LAURA 1\:f. B. SHEDD,
_ Exceptant.
By tTOS. F. MOORE,
CECIL CONNOR, Attys.

page 2
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E. L. McFarland, Trustee under trust recorded
in the Clerk's Office of the Circuit Court of Loudoun County, Va., Liber 9 Q~s Folio: 4~9
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to Laura M. B. Shedd
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Dr.

1927
Oct. 3 Proceeds sale of house and lot
Dec. 30 Interest on deposit in bank

$7000.00
70 . 00

1928
Feby 6
Mar 6
Apl 15
Oct. 15

1929
Apl. 15

"
"
"
"

"
"

"

" "
" "

"

"

"

26.66
31.87
,31.88

"

"

·"

"

31.87

"

.5.00

" Liberty bonds

.$7197.28
CREDIT
1926
July 15 Balance due Trustee per last
account
$ 786.67
Nov. 30 Advanced to Laura M. B.
Shedd
200.00

1928
Feby

6 Liberty bond purchased
" accrued interest
"
19 Advanced on property purchased
Mar 6 Balance purchase price of property
May 14 Stanley Tyler, Plumbing
Nov. 21 Premium on insurance

"

,,

"

1929
June 28 Taxes

1486.88
19.66

100.00
3925.00
400.00
198.80
50.12
85.36

"

104.10

Sept. 13 Commissions on receipts

$7197.28

359. 86

E. 0. Russell, Clerk recording
account
W. A. Metzger, Com'or acct
Amount due Trustee to balance

1. 70
-3. 00

623.87
$7721.15 $7721.15

Balance due Trustee

$623. 87
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Commissioner's Office
Lees burg, Va.
Sept. 13, 1929.
Having posted the foregoing :fiduciary at the front door of
the Court House in Leesburg, Va., on the first Monday in
September I proceeded to state and settle the foregoing account which is sustained by proper vouchers and shows a
balance due the Trustee of $623.87.
Respectfully submittecl,

W. A. :METZGER,
Com 'or of Accounts Loudoun Circuit Court.
page 3 ~

And afterwards, to-wit: At a Circuit Court held
for the County of Loudoun, at the Court thereof,
on 'l'hursday, November 7, 1.929.

In this matter, W. A. Metzger, Commissioner of Accounts
of Loudoun County, filed his report September 13th, 19:29,
stating and settling the accounts of E. L. McFarland, Trustee for L. M. B. Shedd' under that certain Deed of Record in
Liber 9 Q's Folio 479, in the Clerk's Office of said County, to
which report said L. M. B. Shedd, Cestui q'lw Trust, has filed
exceptions on the grounds that said report fails to list, as an
asset of the Trust Estate, a certain note or bond of T. C.
Baker, Dec'd, in the principal sum of $4,025., bearing date
the . . . . day of ........ , 1928, alleged by the Exceptant to
be in the possession of said Trustee and to be a valid and
separate asset of the Trust Esta.te and for which he is bound
to account to the same.
On consideration whereof, the Court, being· of the opinion
that said exceptions of L. M. B. Shedd to said Report raise
a matter of proper inquiry, touching ·said Trust E·state a.ncl
the acts and doings of said Trustee in relation thereto, without at this time passing on any of the questions involved,
doth hereby adjudge, that said report be and the same is
hereby re-committed to said ,v. A. Mefager, Commissioner
of Accounts who is hereby ordered to make inquiry touching
the existence of such note or bond of 'r. C. Baker, Dec'd, as
is described in said exceptions, and whether or not said Trustee ever had possession of tl1e same--if so, what disposition
has been made theroof and his duty in respect to the; same.
And, it is hereby further ordered that said Commissioner,
shall make his report to the next term of the Court.

.

.

M. E. Cope, Adm'x

Y~

L.. M. B. S4edd-Carter, ct al.
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DEPOSITIONS OF E. L. McFARLAND ,:B~LED
WITH COMMISSIONER'S RECOMMITTED
REPORT.
~

.

Commissioner's Office ·
Leesburg, Virginia
May 15, 1930.
The depositions of E. L. McFarland, taken before the undersigned Commissioner of Accounts in the Circuit Court ,of
Loudoun County, Virginia, to be re~ as evidence oil behalf
of the defendant under reference to the Commissioner of the
·Tr~stee Account of E. L. McFarland, Trustee.
· · Present: Thomas R. Keith, Joseph Moore, Cecil Connor
E. Garrett,
Attorneys.
and Edwin
.
.
.

. Mrs. Mozella. E. Baket~ Administratrix of the late T. C.
Bake.r enters her appearance hefor_e the_ Commissioner in regard to the above matter.
·
· It is understood that Mr. McFarland· is caHed" by the Com- .
missioner .and not as a witness for either party.
By Commissioner:

E. L. McFARLAND,
being. first duly_ sworn .deposes
and ~ays as follows:
.
.
· Q. Mr. Mc.Farland yoit report a~ Trustee under the terms
of the Deed of Trust of record in Clerk's Office, 9 ·Q's folio
479, in t'1e Circuit Court of Loudon~ Qounty, Virginia, i:eturncd September 13, 1929, ha.s been re-committed to the
Oo~mission~r who ·is ·o_rder~d to make ·inquiry touching t~e_
existence. of a certain note or ,bond of T. C. Baker, d~ceased,
-in thG principal sum ·of $4,025.00 da.ted in 1928: which is_ alleged to l?e in your possession.as Trustee. You will please
state· whether you ever ]1ad possession of this note and if
so wliat
dispositi9n was made thereof..
.
.

. At this point Mr. i{eith ~equests Mr.· 1\foFarlni1¢1. that ··if
he has in hiR _possessioJ! any not~ of _$4,025.00 executed by
Mr. T. 0. Baker will he produce it for inspection of tCounsel
of the Administratrix of the late T. C. Baker.
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E. L. McFarla.nd .
.A. No, never had such a note.
Examination by Mr. Connor, .Atty. for :Mrs. L. N. B. Shedd:
Q. You qualified did you not as Trustee under certain
Deeds for Laura N. B. Shedd and her infant children T
M1\ Keith: I object to the question on the grounds that the
Commissioner is required to inquire. into an alleged trust
deed recorded in 9 Q's Folio 479 of the Deed Book
page 5 ~ of Loudoun County anq. therefore the question
should relate to the trustee.
l\fr. Connor: Replying to this objection Counsel states
that this Fiduciary has. handled la.rge sums of money by
virtue of his Fiduciary relation as Trustee for Laura N. B.
Shedd and infant children, as shown by his settlements of accounts ex parte, and of record in the Clerk's Office of Loudoun
County, and this account to which objection hns been made
and which is now the subject of inquiry before the !Commissioner of Accounts of Loudoun County, purports to be a full
account of his acts and doings as such Fiduciary and he being a man of more than average intelligence must understand
the purport of thiR inquiry and is now being called upon to
render a full account of his acts and doings as such Fiduciary,
and the answer made to the Commissioner is simply a technical legal answer to his fiduciary duties and full disclosure of
his act~. and doings as said Trustee.

Mr. Keith st.ates that the rather lengthy argument of this
case contained in the statement of l\Ir. Connor does not seem
appropriate at this time and especially his reflection upon
the trustee. He further states tha.t the inquiry before the
Commissioner relates specifically to a certain trust deed of
record in 9 Q's, Page 479 on the deed books of Loudoun
County a.nd he submits that the inquiry of the witness should
relate to that trust deed under the very terms of the order
of the Court.
The Commissioner is of the opinion that the reference
relates simply to the trust created by the Deed recorded in
Liber 9 Q's, paµ:e 479, and that the examination should be
confined to questions a.rising· under the terms of that instrument.
Counsel for M1·s. Shedd propounds the inquiry to the Commissioner as to whether or not the account stated and the
report of the Commissioner is intended to coyer and embrace

M. E. Cope, .A.dm'x ~- L. M. B. Shedd-Carter, et al.
all of
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fiduciary relations between the trustee and the

ce.stu.i que trustee to the date of the filing of this account;
and as a suggestion that this inquiry is predicated upon the
fact that Cow1sel here point out to the Commissioner and to
Mr. McFarland, the Trustee; the following items in this aceoun t, Februa1·y 1'9, 1928, advanced on property purchased
$100.00, again on March 6, 1928, balance purchase price of
property $3,925.00, and we ask to what property and under
what. specific trust deed these items may be comprehended,
as in his general relation as ].,iduciary for these cest·ui que
t.rustees.
Mr. Keith directs attention to the Commissioner to the fact
that the exception to the report filed by the Commissioner
specifically relates to a trust deed found in 9 Q's page 479
.of the Deed ·Book of Loudoun County, and the order of the
Court is specific in directing the commissioner to make inquiry in reg·ard to that trust deed that is the issue which is
made here by l\frs. Shedd and that is the issue upon which the
Commissioner is directed to report by the Court.
The Commissioner is of the opinion that under order of
the Court the inquiry should be confined to matters growing.
out of the trust created by said Deed recorded in 9 Q's page·
,1:79.
If this be the ruling of the Commission it is the suggestion
of Counsel for the beneficiary under this Trust to close the
proceeding and adjourn it to the Court, in order that the
cestui que trustees may file further exceptions to
page 6} this account, because said trustee has credited himself with the expenditures of these two items and
· they are improperly embraced in this account.
The foregoing deposition was duly taken, subscribed and
sworn to before the undersigned, pursuant to the caption
t11ereof.
W. A. METZGER,
Commissioner of Accounts in the Circuit Court of Loudoun Co.
RECOMMITTED R.EPORT 0~, COMMR. "\V. A. METZGF..R.

Commissioner's Office
Leesburg, Virginia.
,Tune 9, 1930.

In Re,-Account of E. L. '.McFarland Tree for L. M. B. Shedd,

&c.

.

.
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.
.
Your Commissioner respectfully reports that after giving due notice ilS required by the order recommitting the report of· ·E. L. McFarland Tree he proceeded to take the depositibn of E. L. Mc.F'arland which is· herewith returned and
from the evidence introduced before the Commissioner he· is
of the opinion E. L. ~[c~,arland Trustee under the deed recorded 9 Q's Folio 479 never has in his possession a note of
T. C." Baker for $4,025.00 dated in 1928.
~. I

Respectfully submitted,

· W. A. -1\tIET.ZGER, .
Com' or of Accts. Loudoun Ct. Qt.

EXCEPTIONS flLED. TO RECOMl~ITTED ACCOUNT.
L. M. B. Shedd in her own right and as· the mother and

Next l"'riend of infant children, T. ,c. Baker Shedd and others;
excepts to the said Report· of W. A. Metzger,·· Comm 'r of
.A.ccts. upon the grounds and for the reasons hereinafter set
forth:
Because said Report and the Inquiry upon which it is or
purports to be based are not fully responsive to the said
ORDER of the Court but on the contrary thereof are clearly
such an inadequate and insufficient compliance with said
ORD]1R as to defeat the very intent and purpose of the Court
as expressed in Its said ORDER which is in the following
language, to-wit:
"The Court, being of the Opinion that said exceptions of
L. ~L B. Shedd to said Report raise a matter of proper inquiry, to~ching ·said. trust estate· and the acts· and doings of
said trustee in t'ela#o:n thereto, "'\\jthout at this time passing
on any of the. questions involved, doth herebjr adjudge that
said ~eport be and the same is hereby re-committed to W ..
A. Metzger; Commissioner of Acets., who is hereby
page 7 ~ ordered to make inquiry, touching the existence of
. . such note or bond of T. C. Baker, Dec 'd, as is described in said exceptions, and whether or ·not said Tmstee
ever had possession of the s~uie-if so, what disposition .ha·s
been made thereof and his duty in respect to the same.'.'
~xceptant _avers that said E. L. 1\~cFa.rland sust~.ins fiduciary relations' to exceptant by-virtue of his due,-legal quali..:
fication as Trustee for exceptant and her infant children un-
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der those three, several trust Deed Settlements, covering
three, several different Trust subjects or properties therein
respectively, mentioned and described, of record in The
Clerk's Office· of Loudoun County, to-wit:
1st. That certain Deed of T. C. Baker, bearing elate Mar.
20th, 1923, and of record in Liber 9 Q's Folio 479, in said
Clerk's Office, whereby said ·Baker conveyed the real estate
therein described, consisting of a valuable farm of 135.18
acres with valuable improvements thereon to said E. L. McFarland in Trust for the use of Exceptant and her children as
therein ,declared.
Exceptant avers that, as shown by the Estate Acct. of said
McFarland as Trustee under this Trust, settled before B.
W. ]'ranklin, former Comm 'r of Accts. of Loudoun County,
parte as of July 15t11, 1926, whose Report was duly confirmed by the Circuit Court of said County, at It.s Oct. Term,
1926, and which is of record in Fiduciary Book #14 folio .
342, in said Clerk's Offi.ce, said McFarland handled large
sums of money-collected and disbursed the same-aggrega ting about $15,000. as the proceeds of certain· fire insurance, coYering the buildings on said farm, which had been
destroyed by fire, by virtue· of his office as Trustee in and under this Trust Deed. And excepta.nt avers he is still administering this Trust.
2nd. That certain Deed of 0. L. Emerick et Ux bearing
date April 27th, 1926, and of record in Liber 9 X's folio 1.03,
whereby in the recited consideration of $7,000. cash paid,
said Grantors conveyed ·a valuable residential property, located in the Town of Purcellville, said County, to said McFarland in Trust upon and for the same used practically as
declared in Trust. Deed # 1 above-which residential
pag·e 8 ~ property was afterwards, with the assent of Exceptant, sold and conveyed by said McFarland,
Trustee, to H. T. Pancoast et als., by that certain Deed of
Conveyance, bearing date Sep 't 30th, 1927, and of record in
Liber 9 Z 's folio 474, the proceeds of which sale were handled
-collected, disbursed and re-invested by said McFarland in
his capacity as Trustee in and under said Deed of Emerick,

Ex

et Ux.
3rd. That certain Deed of N. B. Eberhart., et Vir, bearing
date Feb. 24tl1, 1928, of record in Liber 10 A's Folio 409, in
said Clerk's Office, whereby the Grantors for a. recited valuable consideration conveyed another valuable resid~ntial
property, located at Round Hill in said County to said McFarland upon practically the same trusts a.ncl for the same
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uses for exceptant and her children as are declared in the
aforesaid two Trust Deeds-Nos. 1 & 2.
Exceptant avers that, a.t the time of filing her original exceptions to said original Report of Comm 'r Metzger, at the
Oct. term, 1929, of this Court, exceptant was advised and
assumed that while said Report is Headed or Labelled this:
'' E. L. McFarland, Trustee under Trust recorded in the
Clerk's Office of Loudoun County, Va., Liber 9· Q's folio 479'';
yet said Report purported to be and was in fact intended to
be a full and complete settlement Ex pa.rte of all the acts
and doings of said McFarland, covering all of his business
and :financial transa-Otions, in his fiduciary capacity as Trustee, in and under all three of said Tmsts hereinbefore mentioned.
But from the Rulings of Comm 'r Metzger in the process
of his execution of said Order of the Court, during· the progress of his brief and limited and restricted inquiry, it seems
that said assumption on the part of exceptant was an entirely
erroneous one; since it is manifest from the record of said
inquiry and his Report in pursuance of said Order of the
Court, said Comm 'r interpreted said Order of Court to restrict and limit liis inquiry to the acts and doing of said
McFarland as Trustee under said first mentioned Trust Deed
in Liber 9 Q's folio 479. Said Report returned in pursuanee
of said Order of Court specifically states that "from the
evidence before the Commissioner, he is of the opinpage 9 ~ ion E. L. Me:F'arland 'under the Deed recorded i-n
9 Q's folio 479 never had in his possession a note
of T. C. Baker for $4,025., dated in 1928"; but he does not
report as to whether said MclPar]and ever had any such note
in his possession by virtue of his :fiduciary relations or office
in or under any one of said other two Trust deeds.
This exceptant submits that as a ward of said Fiduciary,
E. L. McFarland, she is vitally interested in her own right
and as the mother and Next Friend of her infant children
as cestitis qite trustrmt under all three of the aforesaid Trust
Deeds, in all the ads and doings of sa.id McFarland in any
wise appertaining to his administration of hh; Trusts under
each and all three of said Trust Deeds and she h, entitled to
know to a positive certainty whether said Original Report
of Comm 'r Metz~;er, filed Sep 't 13, 1929, is or is not a full
and complete settlement of said E. L. McFarland as trustee
in anil under each and all three Trust Deeds or is simply a
,settlement. ·of his acts and doings as Trustee in a.nd under
said Trust. Deed of record in 9 Q's folio 479 only and she here

M. E. Cope, Aclm)x v. L; M. B. Shedd-Carter, et al.

41

moves and prays the Court to require the said E. L. Mc]farland to give this information in plain, unequivocal language.
And, if his answer should be that said original Report covers
and embraces his transactions in a. fiduciarjr capacity under
and by virtue of said '11i·ust Deed of record in Liber D Q's
folio 479 alone, she here calls on him to make a full and complete, detailed settlements of his acts, doings and account under and bv virtue of each and all three of said Trust Deeds
and prays the. Court to require him forthwith so to do.
Exceptant here repeats the averments in her exceptions,
filed to said original Report of Comm 'r Metzger, filed as of
Sep 't 13, 1929, with emphasis, and he·re avers that she is advised and she here charges that sometime, during the year
1928, T. c: Baker did execute and deliver to said E. L. McFarland his ( said Baker's) promissory note or bond-whether
under seal or not under seal Exceptant is not definitely advised-whereby he (said Raker) promised and obpage 10 } ligated himself to pay to said :Mc:F'arland-whether
in terms to him individually or as trustee or
whether 011 demand or a. certain time after date, or whether
with interest or without interest., a.gain exceptant is not
definitely advised-a large sum of money, to-wit: the sum of
$4,025, G~ thereabout; that ~aid Baker, maker or obligor in
said written instrument, received for his said promise, to pay
said sum of money a consideration deemecl valuable in law,
moving from exceptant to him;
And exceptant is further advised and further avers and
charges that said instrument-promissory note or bond,
signed by said T. C.. Baker-was delivered to said McFarland, accompanied -by a declaration of Trust, on part of said
Baker, in favor of e:xceptant and her said children, and was
impressed in the hands of. said McFarland with a trust for
the benefit of herself and children; that said lVIcFarland acquired lawful possession of this trust subject by virtue of
his fiduciary relations to exceptant and her said children in
and about arranging for the purchase money of said residential property, located at Round Hill in said County, which
was conveyed to him as Trustee by said Eberharts by their
said Deed of record in Liber 10 A's folio 409, in said Clerk's
Office as aforesaid; that said instrument-promissory note
or bond-was never surrendered not cancelled bv the said
:McFarland nor returned hy him to said Raker, ·auring his
lifetime; that he, said. McFarland either has or ought to have
Fmid instrument now in his possession; and that he is under
a solemn oblip;ation as a fiduciary to make a full and frank
disclosure to this Court and to his cestu.i que trusten,t of all
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the information which he possesses, pertaining to the existence whereabouts, possession and disposition thereof which.
exceptant moves and prays the Court to require him forthwith to do without quibbling.
· But this exceptant submits that the questions as to whether
said instrument was a promissory note or a bond, whether
it was under seal or without seal, whether it was executed by
said Raker for a valuable consideration or without consideration, whether it was in terms payable to said McFarland,
or to him or his order, individually or as Trustee,
page 11 ~ whether it is a valid or invalid obligation or instrument, or whether it is a separate asset or a worthless one to said several trust estates, c.reated by any one or
more, or which one, if any, arc not now proper qneRtions for
determination in this forum; although this exceptant conceives that these several questions, touching said instrument
may hereafter become and probably will become the proper
subject for authorative adjudication and determination be-fore a competent tribunal, to-wit, a tTnry in a Court of Law.
Exceptant submits and insists that the questions before
this Court, raised by these exceptions to both of said Reports
of Comm 'r Metzger, filed respectively Sep 't 13, 1929, and
June 9, 1930, is whether a fiduciary ought to make and should
be required to make a full, frank and unequhrocable disclosure
to his ceshti que fr'ustent and to the Court of all his information, tonc.11ing the performance of his Trust Duties, appertaining to a written instrument, alleged and claimed by the
beneficia.ry of the Trust to be an asset and subj-ect to· the
trust estate which he has undertaken to administer, according to law.
Exceptant moves and prays the Court to Order another
and further committal of Raid Reports with explicit instructions and directions to said McFarland to make a fu11, open
and frank disclosure, as bee.om.es a fiduciary, touching the
subject matter of those exceptions and the exceptions heretofore filed to said former Report, returned as of Sep 't 13,
t929 ..
ResiJectfully submitted,
L. M. B. SHEDD"
in her own right and as the Mother and
Next Friend of her infant. children,
CP..~illi que 1'rnste-nt,
By ......................... .
&
Counsel

M. E. Cope, Adm'x

Y.

L. :VLB. Shedd-Carter, ct al.
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page 12 } Commissioner's Office, Leesburg, Virginia, J anuary 29, 1936.
The Depositions of E. L. McFarland and others taken before the undersigned Commissioner of ...t\.ooounts in Chancery
for the Circuit Court of Loudoun County, Virginia, pursuant
to an order thereof re-committing the Trustee Account of
E. L. l\l"c],,arland, Trustee under a Trust created by T. 0.
Baker pursuant to a notiee in writing to ,John S. Barbour,
Attorney for Mazella E. R. Cope, Robert A. Hutchison, Attorney for E. L. McFarland and Cecil iConner, Attorney for
Laura Margaret Shedd Cart.er.
Present: J o]m S. Barbour, Attorney for Mrs. Cope.
Robert A. Hutchison, Attorney for E. L. McFarland.,
Cecil Conner, Attorney for Mrs. Carter.
Mr. Conner: Under the former reference pursuant to order sustaining the Exceptions, it would seem that the :Commissioner called on Mr. McFarland, the Trustee, but not as a
witness for either party. The notation is, '' It is understood
that Mr. McFarland is called bv the Commissioner not as
a witness by either party". I p1=esume that this is a proper
pos~tion for the Commissioner to conduct the examination.
Counsel for E. L. McFarland while raising objection that
a settlement of the Trustees' account under the designated
Trust cannot embrace anv matters other than those involved
in that specific Trust a11d that inquiry cannot properly be
enlarged here to establish another Trust, or to make inquiry
with referenceto any matter not involved in specific Trust referred to, states that Mr. E. L. McFarland ha.s no desire to·
withhold from the Court, or the Commissioner, or counsel,
or a.ny interested party any information touching any mat-ter which a.ny of them may regard as relevant.
Counsel for Exceptants wishes to inquire whether the word
''Trust'' is in the plural or singular, as used in the
page 13 ~ foreg·oing statement. The record shows that Mr.
McFarland is Trustee for ExcQptants by virtue of
three several Deeds of settlement of record in the Clerk's Office of Loudoun County, Virginia, which three several Trusts
are mentioned in the Bill of Exceptions· and cover three several different properties.
Qounsel for E. L. M:cF'a.rland states that the word ''Trust''
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E. L. McFarland.
is intended to include whatever Trusts are recorded in the
Clerk's Office of Loudoun County, Virginia, from T. C. Baker
to E. L. J\foParland, Trustee or Trusts created by T. C. Baker
to E. L. M~F'arland, Trustee for the benefit of Laura M. B.
Shedd and children.

E. L. Mc:B,ARLAND,
a witness of lawful age having been duly sworn deposes as

follows:
Examination by Commissioner:
Q. Please state whether to your knowledge any such Note,
or •Bond as is described in said Exceptants ever came into
your custody or possession t
A. Yes, I have it.
Q. The bond, or Note in question being for the sum of
$4,025.00 dated in 1928, which it is alleged is in your possession.
·
A. Yes.
Q. Please file a. copy_ of this Bond or Note. Note filed.
Marked E. L. McFarland, ''Exhibit No. 1". Original having
been exhibited to the Commissioner and returned to Mr. McFarland.
Q. Please state any faots known to you relative to the
execution and delivery of such Note, or Bond; whether any
Trust was declared with rela.t.ion to the same and, if so, in
what manner, and any other facts known to yon relative to
such alleg:ed Note, or Bond, or Trust which would be of value
to the Commissioner in respect to the subject matter under
consideration.
page 14 ~ A. No Trust was declared with respect to this
Note. After several conferences witl1 Mrs. Carter
and Mr. Baker relative to the buying of the property near
Round Hill, Mr. Baker, on one occasion, told me in the presence. of Mrs. Ca.rter that he would like to g·ive the property
to Mrs. Carter (Laura. Ma.rga.ret Shedd Carter), but he said
that he did not have the money to pay for it, but that he would
give me a Note. If he was ever able to pay for it, he would
pay it and create a Trust for Laura Margaret. If not, the
Note was no good. I took that Note, placed it in a.n envelope
and then in a lock box and marked on it that it was not my
property and that, in case of my death, it was to be turned
over to Mr. Baker. Sometime after the Not~ was given Mrs.
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E. L. McFarland.
Shedd came to the bank very much distressed ·and said that
her father had lost his contract to the West Virginia Pulp
and Pa.pei: Company and would like me to destroy the Note ;
that it could never be paid. I told her to tell him that I
would do it. Later, Mr. Baker stopped at the Bank and
asked if Laura Margaret had delivered his message about the
Note. I told him that she had.. He said, '' All right''. After
Mr. Baker's death, I think it was the Monday following, Mrs.
Shedd came to the Bank and asked what I was going to do
about the Note. I told her that nothing was to be done about
it. She said, "Have you the Note¥" I said, "I have.'' She
wanted to know why nothing was to be done. I said, ''The
Note was to be destroyed. I said I have known your father for
years. He was a friend of mine and now that he is dead I
am not going to betray him, as he never intended the Note to
be paid.
Examination by Mr. Robert A. Hutchison, Attorney for E.
L. McFarland:
Q. When you have referred to Laura Margaret, you mean
Mrs. Shedd, now Mrs. Carter, who was the daughter of T.
C. Baker?
A. Yes.
Q. You have stated that he told you the time
page 15} that he gave you this paper that, if he was ever
able to pay the Note, he proposed to set up a Trust
for Laura Margaret Y
A. Yes.
Q. Did he make any reference to Mrs. Shedd 's children in
connection with the Trust that he proposed to set up7
A. No.
Q. Did he ever at any time in connection with his desire
to set up a Trust for $4,025.00 mention his grandchildren, or
Mrs. Shedd 's children?
A. No, sir.
Q. You said that he told you that if he was ever able to
pay it-.were you sufficiently familiar with Mr. Baker's affairs to state now the sources of his income at that time f
A. He was under contract to the West Virginia Pulp and
Paper company to furnish pulp wood to them.
Q. You have stated that Mr. Baker's daug·hter, Mrs. Shedd,
brought you a message from her father to the effect that he
liacl lost bis contract and so desired the Note destroyed.
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E. L . .ZJI;1 cFarlancl.
When Mr. Baker lost that contract what were the sources of
his income?
A. To my knowledge he had no other source of income.
Q. _Yon first received a request from Mr. Baker through
his daughter to destroy this Note and then you received an
inquiry from him to know whether yon had received that direction which Mr. Baker wanted done. Did Mr. Baker know
whether or not the Note' was destroyed t
· A. He did not.
Q. ·why didn't you destroy itf
A. I suppose. it was just negligence on my part. I say, I
had the Note in an envelope and marked that it was not my
property; that it was in a lock box and I just did not destroy
it.
Q. You have referred to an envelope in which this Note was
placed. Will yon produce that envelope and file it with the
Commissioner?
page 16 } A. I think it is in my lock box. I will ascertain
and get it.
Mr. McFarland has filed with the Commissioner the original envelope in which the Note, a copy of which is filed, was
placed when delivered to him and which has been in his possession ever since. It reads as follows :
"The within Note is not my property, neither is it negotiable and in the event of my death should be delivered to Mr.
-T. C. Baker. Signed E. L. McFarland" Exhibit No. 2.
Q. When was this writing placed upon this envelope which
you have just filed?
A. The writing, was plarecl on it when I received the Note.
Q·. After Mr. Baker's inquiry of you with reference to his
Trust, when was your attention again directed to this Note f
A. Not until after his dea.th.
Q. When did it first occur to you either to destroy the Not.e,
or tha.t it bad not been destroyed T
A. After I learned of his death, I looked around and found
it.
Q. Did you ever see t.he Note from the time of the last conversation, referred to with Mr. Baker, until after his death Y
A.. I do not think so.
.
Q. How· many times after that. conversation did you see
Mr. Baker to talk to T
A. To my knowledge I did not Ree 1\fr. Raker bnt once.

---~
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E. L. M.cFarland.
Q. ·was the Note mentioned at that timef
A. No.
Q. I will ask you to restate a.s clearly as possible what Mr.
Baker said a.bout his purpose, or desire, or intention to create
a Trust and when such a Trust would be created.
A. The Trust was to be created for Laura Margaret Shedd
upon payment of the Note.
Q. Did Mr. Baker ever pay you this Note?
page 17 ~ .li.. No.
Q. Did he ever pay you any part of itY
A. No, sir.
Q. When Mr. Baker gave you the Note did he state that he
was then declaring a Trust for his daughter or did he state
that, if he was ever able to pa.y the Note, he would declare
a Trust for his daughter?
A. In the first coniversation we had relative to his desire
to give the property to his daughter when the Note was mentioned he said that if he w·as ever able to pay the Note he
would then put it in a Trust fund for Laura Margaret.
Q. Has Mrs. Shedd, or Mrs-. Carter been to see you with
reference to this particular matter, with reference to this
Note since this litigation started?
A. She has only mentio~ed it to me in a casual way.
Q. How recently!
Q. Within the past six months. Perhaps later than that.
Q. \Yhat did she say to you T
A. She came to the window one day and said something
about the case and asked why I wanted to act so damn contrary. She said, ''You know you can. make $200.00 out of
collecting that.".

Further deponent saith not.
Counsel for Exceptants is not in a position to question this
witness for his client is now in the State of Florida. and immediately on receipt of the notice from the Commissioner, I tried
to get in touch _with her. T got her over the phone one eve.::
ning and -she told me that she bad bought her tickets and
made reservations and had packed her things and was going to leave the next morning for !Florida., a.nd that she did
not have time to cancel them. She will not return until
possibly the last part of March. Fully expecting Mrs. Carter
to be on liancl, I have never taken any note whatever of her
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theory of the case and I have never undertaken to tax my
mind with the details.
page 18 ~ Mr. Conner requests the right to cross-examine
the witness at a future date.
The further taking of these depositions is continued to a
future day, to be agreed upon by counsel.
The further taking of depositions in the above cause was
resumed at the office of W. A. Metzger, ;Commissioner in Chancery in Leesburg·, Virginia, by agr.eement of counsel on the
24th day of March, 1936.
Present: John S. Barbour, Attorney for Mrs. Cope, nee
Baker, Executrix.
Robert A. Hutchison, Attorney for E. L. McFarland, Trustee.
Cecil Connor, Attorney for Mrs. L. M. B. Shedd Carter.
The depositions of

E. L. l\foF ARLAND
were taken as follows :
Witness having been duly sworn deposes and says:
Examination by :Mr. Connor:
Q. Mr. McFarland, you have been named and have served
as Trustee for Mrs. Laura lVIargaret Baker Shedd (now Mrs.
Carter) in and under three several Deeds of conveyances
covering- three several different parcels, or tracts of real estate, have you noU
Question by Mr. Hutchison: The Trusts that you refer to
are those that are referred to as, "for the benefit of Laura
Margaret Baker Shedd a.nd her children", are· they not?
Mr. McFarland: Yes, sir.
Examination by Mr. Connor, continued:
Counsel intended to incorporate '' and her children'' in the
question above propounded and accepts the amendment suggested by Counsel for the Trustee. Counsel for Exceptants
here states that he had proposed to offer either the originals,
or certified office copies of these three several Deeds, to be
filed as exhibits with the depositions of this witness, and
here asks leave to file them in the record and suggests to the
Commissioner tllat these three several Deeds be marked re-
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spectively in order of their dates of their execution as follows:
page 19 }

(1) Deed bearing date March 20, 1923, of record
in Liber 9 Q's, Folio 479, whereby T. C. Baker,
widower, conveys to· E. L. MeFarland, Trustee, as Grantee,
the farm of one hundred and thirty-six acres or thereabouts,
located a.bout four miles Northwest of the Town of Purcellville in Loudoun County, Virginia, to be marked as E. L.
Mc:F'a.rlaud Exhibit #3.
(2) That certain Deed bearing date April 27, 1926, of record in Liber 9 X, iF'olio 103 executed -by 0. L. Emerick, et als.,
to E. L. McFarland, Trustee, Grantee, of residential property
in the· Town of Pureellville, to be marked E. L. McFarland
Exhibit #4.
(3) That certain Deed bearing dat.e February 24, 1928, of
record in Liber 10 A, Folio 469, executed by Nora B. Eberhart, Grantor to . E. L. McFarland, Trustee, Grantee, conveying the residential property at the Town of Round Hill in
Loudoun County, Virginia, to be marked E. L. McFarland
Exhibit #5.
Q. Now, Mr. McFarland, recurring to Exhibit #3, which is
Deed for the 136 acre farm, you knew at the time of the execution and delivery of this De·ed-did you not-tha.t this farm
was then subject to and had been for seyeral years prior thereto subject to a Deed of Trust lien in the principal sum of
$7,000.00, which indebtedness was evidenced by the seven
several bonds of T. C. Baker, the Grantor in said Exhibit #3,
in this Trust, each in the principal sum of $1,000.00 payable
two years after date to you? Mr. l\foFarla.nd, did yon not
know of the existence of this Deed of Trust lien at the time 0£
the execution and delivery to you of this Deed by T. C. Baker
to vou as Trustee?
A. I knew there was a Deed of Trust, but I clid not remember the a.mount.
Q. I_ assume that you had neg·otiated these bonds and at
that time they were in the hands of other parties as legal
holderst
A. No, sir. You mean that I had placed those bonds?
Q. Yes, I stated that I had assumed that you
pa.ge 20 ~ had negotiated or placed those seven bonds aggregating $7,000.00 to third parties and you now say
that you had not done so 7
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A. ·wm you refer to Exhibit #2 and see what that Deed
says?,
Q. I here show you Deed Book or Liber 9 Q's, at page 479;
you are at liberty to read it.
A. All that I wish to know to refresh my recollection that
the Trust for $7,000.00, or whatever it may have been, was
against that property at the time it was conveyed to me as
Trustee.
Question by ::M:r. Hutchison: As I understand Senator
_Connor's question, did you negotiate these bonds Y

A. No, sir. I have no recollection of it, as I take it you
mean that I made a loan of $7,000.00 against that place as
Trustee.
Examination by Mr. Connor, Continued:
Q·. It is perfectly obvious that you did not understand
either one of my questions. The :first question that I meant
to ask you was: Was not this farm at the time Mr. Baker
conveyed it to you as Trustee· subject to a lien of $7,000.007
A. My understanding, yes.
Q. And you had originally arranged the loan for Mr. Baker
when he gave this Deed of Trust on the farm, had you noU
A. No, I have. no recollection of having made the loan for
him.·
Q. In order to refresh your recollection, I request the Commissioner to get Deed Book 9 P's at Page 337.
·
The Commissioner produces Deed Book 9 P's and the witness is invited to read the Deed of Trust recorded therein at
Page 337.
A. I do not remember this Trust; but when was that farm
conveyed to me 7
Q. .Several montl1s after this. This bears date December
22, 1922, and the Deed from Mr. Baker to you bears date
March 20, 1923, about one year and three months later, practically fifteen montl1s subsequent to the execution of this Deed
of Trust lien.
page 21 ~ Q. To whom were the Notes made payable?
A. To E. L. l\foFarla.nd. It is common practice
with the lawyers of Leesburg in drawing Deeds of Trust to
make the Notes payable to some disinterested party, as was

M. E. Cope, Adin;x V. L. M. B. ~hedd-Cartei\ ct at

51

E. L. McFarland;
done in this case. These Notes were transferred, six of them,
~o An~a B. Chamblin, and one of them to Mary H. Rector;
Guardian.
Q. You necessarily endorsed these bonds; did you not?
A. I signed thein without recourse.
Q. And having ;no pers.onal interest practically in the mat.:
._
_
ter, you had lt?st sigh.t of it entirely?
A. Lost sight of .this pafticular point, that the Notes hlld
originally been inacle payable to :tne.
Q. And you also forgot or failed to remember that you had;
to all appearances, transferred by endorsement without recourse these bonds to third parties, had you not? Because
yo"9- said that you ~id not tra~sfer, or a~sign t".µe:tn?
A. If I have overlooked or forgotten, the bonds were ever
payable t~ me, certainly I would have forgotten that I ever
assigned them~
Q. :My assumption when i started this line of questioning
was correct-that you had.transferred them .. Now Mr. l\,fo..
Farland, I notice that. this Deed pearing_ date March 20, 1923,
of record in Liber _9 Q's pag·e 479 _of the farm conveyed to
you as Truste~ by M!. Baker contain~ all of the usual covepants of titl_e, e~cept for q:uiet possession and again~t e~c~ni-brances. That is to say tha.t in this Deed, which Mr. Baket
~xecuted to. you _as <lrf!ntor covenant_s were to warrant gen.:.
eraUy the title; that he has a good right to conyey and that he
. will execute such furth~r assm::ances ~ inay 'J?e requisite. I
:now ask yo-µ_what Mr. Baker g.id to ~a~e g·oo_d his_ covenants
in this Deed in resp_ect to this Deed of Trust lien of $7,000.00,
have you any .recolle~tio;n of it,
..
,
.
.
_.
A. My recollection. is that_ he gave Mr~. ~,1edd and her chilclr_en tl!e Emeri~k prop~rt.y in Purcellville.
page 22 } Q. I here hand you _what purports to_ b~ a .eopy
. _of your. settleine11t _and report. of Comm~ssioner of
Accou~ts, ,y-. A. _Metzg:er, February 13, 1929, to which t~ese
e_xceptions have been filed; does that refresh your recollec,;.
tiont
·r
~
A. ~o,s1t.
.
. .
.
.
Q. Do yqu, or d~m't _vou, re~ll tl1at. )ir. Baker .executed
to you as Trustee his Note or Bond in the suin of $7,000.00,
which vou i1eici for a time t
A .. i' don't think so.
Q. -W""ill you say that he ci1d n~t ci9 tbls a~ci that when he
11ut up the money and arranged for the p1.1rchase of the Pur-
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cellville Emerick property that you then considered that Note
paid and cancelled it, or returned it to Mr. Baker?
A. $7,000.00 I have no recollection of ever having a Note
of Mr. Baker's of $7,000.00. As I recall, the purchase of that
property was made entirely by !fr. Baker and, when he got
ready to pay for it, he gave rp.e the check for the $7,000.00
and I gave my check for it. That is my recollection.
Q. As a matter of fac.t, Mr. McFarland, you were not supposed to be an active Trustee and did not actively manage
any one of these properties 7
A. No, sir.
Q. And you had no active part in negotiating the purchase
either of the Emerick property described in Exhibit #4, or
in negotiating or arranging the purchase of the Eberhart
property at Round Hill?
A. No, sir.
Q. Who did arrange the negotiations for the purchase, making the deal for both the purchase and sale of the Emerick
property and the purchase of the Round Hill property T
A. I don't lmow·who made the arrangements for the sale
.of the Emerick property. Mrs. Carter made the arrangements for the purchase of the Round Hill property..
page 23 ~ Q. You have stated, I believe, in response to a
question of the Commissioner on Direct Examination when you were asked to explain the circumstances touching the execution and delivery of the Note in question dated
February 21, 1928, payable, to you on its face individually and
in the sum of $4,025.00 signed by T. C. Baker, "That after
several conferences with Mrs. Carter and Mr. Baker relative
to the buying· of the property near Round Hill, Mr. Baker
on one occasion told me in tl1e presence of Mrs. Carter that
lie would like to give the property to Mrs. Carter (Laura
Margaret Shedd Carter), but said that he did not have the
money to pay for it, but that ]1e would give me a Note". Are
you sure in your recollection tha.t yon ever had more than
one conference, or interview, with Mr. Baker and Mrs. Shedd
together touching on arrangements for the purchase of the
Eberhart property at Uound Hill Y
A. I cannot say definitely whether there was more than one,
or not, with both of them toget11er.
Q. Are you sure before this deal was closed and the delivery of a Deed by Mrs. Eberhart that Mr. Baker ever spoke
to you, or ever lmd any talk with you about the matter, except that one time?
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A. Yes. He did.
Q. "\;Vell, how many times, to the best of your recollection,
did Mr. Baker discuss the advisability of buying the Eberhart
property at Round Hill with you?
A. I lroow I discussed it twice. He came in the Bank, after
they had interviewed me on a previous occasion when Mrs.
Carter and Mr. Baker were present, for· he talked about the
matter and she emphatically stated to me that he wanted the
Note made payable to me personally.
Q. What is your recollection as to who and how this Note,
after it had been signed by Mr. Baker, was delivered to youY
A. It was mailed to me.
Q. Where from 1
A. Purcellville, I imagine. I don't know.
page 24 } Q·. Was there any letter of advice accompanying
this Note when it was mailed_ to you?
A. There was not any when it was received by me.
Q. You have no· reeollection, or impression, that the_ envelope in which the Note reached you, had been opened or
tampered with, have you?
A. I don't know what to say about that. I could not say
about that.
Q. Well, ifthere had been any indications that the envelope
had been unsealed, it would have made an impression on you
wouldn't it T
A. I doubt it.
Q. Mr. McFarland, I assume that you have a regular. file
for this Trusteeship and keep all letters and papers touching
the same in it. Is this correct?
A. I may not have them all together, but I can put my
hands on them.
Q. I now request that you make a close search through your
files and papers and see if you cnnnot find a letter of advice
accompanying this Note, when it was mailed to you. Will
you do so?
A. There was nothing hut the Note in the letter that I received. There was nothing in the envelope but the Note an4.
there is no use to look.
Q. 'rhe body of the N otc is in whose handwritingl
A. Mine.
Q. :Mr. Baker was not present when you filled out the Note
and he did not sign it in your presence, did he?
A. No, sir.
Q. Then do you recall how M:r. Baker got the Note?
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A. M~. Shedd came down to see me and said to :fiil out
that Note. I filled it out and, in due course of time, received
it with his signature.
Q. Then, as I understand; after you had filled out the Note
you delivered it, or handed it, to then Mrs. Shedd for delivery
. to her father; Mr. Baked Is that correcU
page 25 } A. Yes; sir;
Q. Do you recall about how much time; or how
many days elapsed from the time that you handed this Note,
so filled out, to Mrs; Shedd, before you. got it back through
the man?
A. I couldn't say how long it was.
.
Q; It caine back rather proinptly; didn't it, to the best ot~
vour recollection?
· A. I received it,~- don't know Just when. It inay have been
one, or two days after. .
.
Q. But you did receive it befbre .the. tra:Q.sa~tion was closed
by execution and the delivery of the Deed of Mrs. Eberhart
to the Round Hill property T
A. I don't reinember.
Q. :Po you recall the exact ainouµ_t of irioney which was
paid Mrs. }Dberha.rt for this Ro11nd Hill.property?
A. $3,9·2;i.OO. If you mean the purch~se price $4,025.00.,
Q. The Note coinclde_s with and. is_ in the i~entical sum of
the_ purchase price of the Round Hill property, is it not!
A. Yes, sir .
. Q. What other circumstances ~nn_ected with the negotia..:
.
tioru; ~nd payment. of this prop~rty .do yon. recall 1 _
A. l don't rec;1.ll any, Qhly that I_ paid _her $3,925.00 ancl
gave her a Cashie;r:s check. ~or it., whi~h she wapte,~.
.
.Q. J)~ yon rec~ll .how and by ,vhoin the other $100, making
$4,025.00 was paid f .
. .
..
. .
. A. It wai;; paid by :Mrs. Shed(). She ca~e in the bank. ori
her way to Washhlgton to see·. the p~rty she wa.s _negotiating
'\\-ith to buy this property. She said $h~ woulcl haye .to ptit
up something to bind tlle sale, so I told l1er if she qee:icled tq
purc}lase it, to give tlle lady a check for $100.00 and I would
pay it.
Q. Do you recall giving Mrs. then Shedd any instructions
. ;;ts to the character of a 1·eceipt that she should t::tke
pag~e 26 ~ from th_e owner, or vendor of the- property in tlie
. .
. e~ent t]].at she ,.w;:i.s required to make a casl1 deposit., until the delivery, of the. Deed!
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A. I don't remember whether I told her to get a receipt, or
not. Most naturally, I did.
Q. Now, as a matter of fact ]\fr. ~foJ:!,arland, do you not recall that you filled out the Note for the signature of Mr. Baker
and dictated to Mrs. Shedd in the Loudoun Bank on this same
occasion and at the same .time, a receipt which she should
take from Mrs. Eberhart in the· event that she was called
upon to make a cash deposit, so that it would be a binding
transaction T
A. I don't remember that, Mr. Connor.
Q. Perhaps I may refresh your recollection. Do you not
recall that Mrs. Shedd requested you to instruct her, or ~11
her, what kind of a receipt to take and you dictated the receipt and she, then and there, wrote that receipt. out in the
Bank according to your dictation Y
A. No, sir. I don't remember it.
Q. Do you recall anything about giving Mrs. Shedd then
and there instructions as to how she should make this deposit, or whatever Rhe would be required to make in order to
make a binding bargain with Mrs. Eberhart T
A. I may have, but I have no recollection of it.
Q. Referring to your first settlement per report of B. W.
Franklin, Commis~ioner dated tT une 16, 1926, recorded in
Fiduciary Book # .... Folio .... , you have charged yourself as Trustee with the collection of the proceeds, as·I gather
from this settlement and report of five several fire insurance
policies as follows :
1925
Feb. 24
Apr. 21
Apr. 21
May 15

By Insurance two companies
By Insurance Va. Fire and Marine Co.
By Insur-ance Va. Fire & Marine Co.
By North British Ins. Co.

page 27

~

$4,000.00
5,500.00
1,865.87

3,731.47

Making a total of $15,517.61 less $420.00 interest
in bank, making total proceeds of insuranc~ $15,097 .61 with which you have charg·ed yourself as Trustee as
collections of 'the proceeds of fire insurance. Do you rec.all
about when or in what year the fire occurred and what buildinp:s were destroyed?
A. I don't remember the year. The honse was destroyed
and perhaps one of the-buildings. I don't know.
Q. Then in the disbursements yon had taken credit for
payment as of May 16, 1925, to T. C. Baker a/c for the sum
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of $3,731.47, which is an identical sum, or amount, with the
insurance money you appeared to have collected from the
North British Insurance Companyf ·will you please explain
why this payment of $3,731.47 was made by you to T. C.
Baker as of tha.t time.
A. The $3,731.47 represented the insurance on the furniture. According to the statement given to me by :Mr. Baker.
He wished it handled in this manner, or through this account.
The check was turned over to me and I gave him a check for
like amount.
Q. Was a draft from the insurance company payable direQt to Mr. Baker as beneficiary?
A. I think so. I think it. was just as I state. He gave it to
me and I gave him a check for like amount. He wanted it
to go through me.
It is agreed by counsel t.hat the report of Commissioner
B. W. Franklin dated June 16, 1926, was confirmed without
exception having been filed thereto.

CROSS EXAMINATION.
By Mr. Hutchison:
Q. Mr. MclParland, Senator Connor has asked you with
reference to the original Trust and with reference to a prior
Deed of Trust to secure bonds aggTegating $7,000.00, which
bonds were paid out of the insurance which you received. I
ask you whether 1\fr. Baker ever restored to the Trust Fund
that $7,000.00 in any way.
A. In buying the Emerick home he told me t.hat that was
to make the money that had been paid out on the Trust on
the farm.
pag·e 28 ~ Q. You started to say that Mr. Baker told you
something. Did you complete that statement?
A. Yes. He told me that the home that he purchased in
Pmce11ville, the Emerick property, he was buying it to offset the $7,000.00 paid on the farm and to give her a clear
title. This home was in lieu of the $7,000.00 that be paid.
Q. The terms of that Trust are identical with those of the
original Trust 1
.A. Yes.
Q. Your attention has been called to the insurance and
the statement has been made that the insurance of $3,731.47
from the North British Insurance Company was paid to T.
C. Baker. Do yon know what tliat policy covered?
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A. He told me that it covered the furniture.
Q. ·was that furniture covered by any of your trusts!
A. No, sir.
Q. As Trustee you laid no claim to any insurance except
that on the buildings 1
A. No.
Q. You produced at the former hearing an envelope in
which you kept the Note, which is the subject of this litigation. Did you keep an of the papers having any bearing on
this Note itself in the same envelope?
A. No. That Note was put in an envelope and put in the
safe deposit box..
Q. Did you have any other papers in connection with this
identical Note T
A. No, sir.
Q. How long after you received the Note did yon place it
in this envelope, which you have produced?
A. In a very short time, perhaps the same time.
Q. You have already stated what Mr. Baker said to you.
Now, give as nearly as you can recollect all that Mr. Baker
said to you when he first talked to you a-bout this $4,02·5.00
Note.
page 29 } A. He said that Laura Margaret. wanted him to
give her the house.
Q. ,Vhat house is that?
A. The house at Round Hill, the Eberhart prop'erty. He
said that he didn't have, the money then, but that he would
like to do it. He said that he woultl give me a Note, and, if
it were ever paid, he would put it into a Trust Fund for Laura
nfargaret.
Q. This Note was dated F'ebruary 21, 1928. Do you know
l1ow long after that 1\f.r. Baker died 1
A. I do not. :M:r. Baker died in 1929.
Q. He died at least a year after the date of that NoteY
A. It was more than a year. It was in 1929.
Q. I understand that. he ·died tT uly 18, J9,29. At a.ny time,
from the time that. this Note was delivered to you until after
the death of Mr. Baker, did his daug·hter, Laura Margaret,
ever call on you to collect any interest from her father on
this Note?
A. No. sir.
Q. Did she, a.t any time, indicate to you, during the lifetime of her father, tl1at she expected you to collect· for her
either the principal, 01· interest, of this Note?

58

Suprume Court of Appeals ot Virginia.

E. L. McFarland.
A. She men~ioned the Note to me once, or twice during the
lifetime of her father.
Q. ·what was the first occasion on which she mentioned
this Note to you T
.A.. I don't remember the first. I remember one particular
time.
Q. Did you ever receive any message from l\fr. Baker
through his daughter, Laura Margaret, with reference to this
Note?
A. Yes.
Q. Had she ever spoken to you about, the Note before thatf
.A.. Yes.
Q. ·what did she say to yon on the first occasion 6l
A. I don't remember exactly the occasion. I happened to
see her in Purcellville one day, when Mr. Baker was not expected to live and she had sent for me with reference to a
Note in the Hamilton Bank on which Mr. Baker was endorser,
or joint maker. I don't recall the conversation.
page 30 ~ Q. Thereafter you received a message with reference to which vou testified Y
A. Yes. The message· reg;arding the Note. That was when
Mr. Baker lost his contract with the West Virginia Pulp and
Paper Company.
Q. ,vas this the first conversation with l\!rs. Shedd--when
she brought the message from her father with regard to the
Note?
A. She talked about it once or twice. I can't recall.
Q. You testified at the former hearing that you received
a message to destroy the Note t
A. That is true.
Q. Had Mrs. Shedd ever talked with yon about this Note
before she brought this meRsage from her fat.her?
A. I think she had.
Q. On the occasion when she brought the message from her
. father to destroy the Note, did she make any objection against destroying it Y
A. No, sir.
Q. Did she set up any individual rights, or claims to the
Note, or its proceeds at that time Y
A. No.
Q. Did she acquiesce to her fatller's desire that the Note
should be destroyed?
X. Yes.
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Q. If I recall correctly, you said that Mr. Baker called on
you afterwards Y
A. Yes.
Q. ],or what purpose?
A. He stopped in the Bank and asked if I had received the
message about destroying the Note.
Q. Did he leave you under the impression that the Note
should and would be, or had been destroyed Y
A. Yes.
Q. Did he give you any reason why he was anxious that the
Note should be destroyed Y
pag·e 31 ~ A. He said he had~ lost his contract with the
West Virginia Pulp and Paper Company and that
he never would be able to pay the Note.
Q. Did he seem to be in any distress of mind at that time 1
A. Mr. Baker commenced to fail from the time he lost
that contract on. To my knowledge, it was his only source
of income.
Q. Did Mrs. Shedd know that this contract was his only
source of' income?
A. Yes. When she came down to tell me about destroying
the Note, she told me that her income of $150.00 per month
from her father would be cut off.
·(J. She fully realized that?
Exception to question by Mr. Connor.
~

RE-EXAMINATION.

By Mr. Connor:
Q. Mr. McFarland, I understood you to say, in response
to question. propounded by Mr. Hutchison a few minutes ago,
that you had no right to, or cla.im upon the proceeds of any
insurance, except the insurance upon the buildings which had
been damag·ed, or destroyed by the fire. I ask that you reflect
a minute or two with a view of refreshing your recollection
and then state whether yon wish to adhere to that statement,
or not.
A. I think that iR correct.
Q. At the time Mrs. Shedd delivered the mQssage to you
which she said was from her father requeRting you to destroy
the Note you have stated, as I recall, that she apparently appreciated the situation and acquiesced in the request. At
any ratel she did not then and there make any protests
against the destruction of this Note. Is that correct?
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A. That is correct.
Q. You never told her until after her father's death that
you had not destroyed the Note, did you?
A. I don't think I did.
Q. .And after her father's death didn't she come to see you
and demand that you proceed to collect that Note?
page 32 ~ A. After her father's death she came to me and
asked if I had that Note. I said that I had it and
she asked what I was going to do about it.
Q. Then when she left you, or parted with you, at the time
that she delivered this message to you from her father to
destroy the Note, she evidently left under the impression that
the Note, was not to be destroyed. Isn't that a just and fair
inference?
A. No, sir.
Further deponent saith not.
Witness,
MR. WILLIAM G. LEvVIS,
having been duly sworn deposes and says, as follows :

DIR:HJC~r EXA1\HNATI0N.
By l\fr. Connor:
Q. State your name, age, residence and occupation.
A. William Garrett Lewis. 76 years of age. Purcellville,
Loudoun County, Virginia. I have no oc.cupation. I have
quit work.
Q. Do you live now in the Town of Purcellville?
A. Yes, right in the town.
Q. Where did you live in the year 1927?
A. I lived on the farm.
Q. Whose farm?
A. It was mine at the time.
Q. How close is that farm to the fann that Mrs. Shedd
runs, or owns Y
A. They join.
Q. How many acres in iU
A. Two hundred in mine.
O. From whom did vou buv tllat. farm?
A. T. C. Baker.
.
.
Q. Was he any kin to Mrs. Laura 1\fo1·garet Bake'r Shedd
Carter (now) f
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llfr. William G. Lewis.

A. Litt.le hit. F1ather.
Q. The farm that you boug·ht from Mr. Baker and the
farm that Mrs. Shedd took over-what was the connection between them?
·
·page 3:1 } A. What do you mean? The one that she bought
later on? Well, there was only a fence between
the two. They were orighrally one place.
Q. -Both o.f them were one farm at one time before you
bought the 200 acres from Mr. Baker, is that correcU
A. Yes, sir.
Q. How long· did you know Mr. Baked
A. For a good long time. 10 years, or more.
Q. Do you still own that farm?
A. No, sir.
Q. ·when did you sell it?
A. ·when I was disappointed about them not buying it.
Q. By whom?
A. I have sold out since that time, about three years ago.
Sold out to another party.
Q. Did Mr. T. C. Baker ever make a. bargain with you to
buv this 200 acre farm T
A. No, sir. Not particularly.
Q. vVell, whom did he make the bargain with t
A. With l\fr. Robey and Mr. Norman.
Q. Who were they?
·
A. Mr. Robey is the President in the bank at Plll'cellville
and Mr. Norman is an agent.
Q. What kind of an agent?
A. Real estate.
Q. ·whose agent was he in reference to this farm?
A. He was mine in a way.
Q. Did you and Mr. Baker ever talk of the question of this
sale of your farm?
A. Si°mply talked. There was no writing.
Q. Did you make a bargain?
A. A verbal bargain. No particular contract.·
Q. Was there any agreement b~tween you about how much
he was to pay for the farm?
pap;e 34 } A. $15,000.00, I believe he was to pay.
Q. Were the terms of the payment,-how much
cash and how much credit,-a.greed upon?
A. He wa.s to µay $3,000.-00. In the first place he was to
pay $1,000.00. He didn't do it. It was put off then until the
day of the sale..

Supreme Court of Appeals of Virginia.

62

Mr. William G. Lewis.
Q. What sale are you talking about!
- A. Of the purchase of the place that. he was speaking about
buying. Mrs. Shedd was buying a. place, but I always understood that he was backing it up.
Q. Who?
.
.A.• Mr. Baker.
Mr. Hutchison: I move to strike out all of this testimony.
In view of the fact that the testimony is so vague, based on
merely hearsay, I must note an exception.
Examination by Mr. Connor, continued:
Q. ·what I want to know is did you and Mr. Baker agree
upon the sale and purcha.se of your farm?
.A.. Not in writing.
·
Q. Did you agTee any other wayY
A. Yes. He simply told me he was buying it for his daughter and her children.
Q. He was buying it f
A. Yes, sir.
Q. Did he bargain to buy it from you?
A. Not particularly from me. No, sir. It was only talk.
Q. Did yon and he, or Mr. Robey, or Mr. Norman for you
agree on the terms of sale f
A. Yes, sir.
Mr. Hutchison: In addition to the other general objection,
I object to any testimony of this witness as to what took place
between Mr. Robey and Mr. Norman. He has already stated
on numerous occasions tllat there wasn't any bargain made ·
with him.
:Mr. Connor replies: That is a question for argument.
page 35

~

Examination by Mr. Connor, continued:
Q. Did Mr. Baker ever tell you that he had ·bargained to buy your farm _Y
A. Yes.
Q. At what priceY
A. $15,000.00, which I understood was the price.
· Q. If he told you that he was going to take the farm at
$15,000;()(), what did yon do on the fait4 of that sta~ement ¥
A. I went to work and sold out everything I bad on the
farm,-sheep, cattle, l1ogs.---cleaned out everything.
Q. Did you have n public salef

- ----=i
I
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A. Yes.
Q. Why did you make tha.t public saleT
A. I just supposed the deal was going on by. He said so
and he asked me .about it several times and everything was
put in sha.pe. They came and got the corn; started to do
their seeding. The lady expected to move into the house very
shortly. She was very disappointed.
Q. What lady do yon mean 7
A. Mrs. Shedd.
Q. Did Mr. Baker tell you for whom he was buying this
farm¥
A. Yes, he did.
Q. Well, who Y
A. For Laura Margaret Shedd and her children.
Q. When was the first time that Mr. Bake,r told you that
he was backing out and would not go throug·h with the sale?
X. After the sale was all over. The next day.
Q. Whose sale 7
},... Mine.
Q. Do you remember where Mrs. Shedd was living at that
time?
A. Yes.
Q·. Where?
A. She was living at Purcellville.
Q. Do you know the property she was living in i
page 36 } A. Yes.
.
Q. ·whose? "That property?
A. It was the property that Mr. Harry Pancoast has at
this time.
Q. Do you know tlie name of the person who lived there
and owned the property bef01·e Mrs. Shedd went to live in iU
A. I don't believe I do.
Counsel for l\fr. 1\foFarland takes exception to this testimony as wholly irrelevant to any issue before the Commissioner.
Counsel for Exceptants begs to asi:mre the· :Commissioner
that he confidently expects to develope the pertinency and
relevancy of this testimony later on ancl by other witnesses.
CROSS EXAMINATION.
By Mr. Hutchison:
Q. I notice Sena.tor Conno1· has been hollering a.t you. Are
you deaf?
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Mr. Heaton Eubank.
A. Yes.
Q·: How long have you been deaf Y
A. I suppose about six years. It has troubled me a great
deal.
Q. You don't know anything· about the Note in this suit!
A. No.
Further Deponent saith not.
Witness,

MR. HEATON EUBANK,
having been duly sworn deposes and says as follows:
DIRECT EXAMINATION.
Bv Mr. Connor:
~Q. Please state your name, age, residence and occupation.
A. Ilea ton Eubank; 56 years old; Round Hill, Loudoun
County, Va.; farming was my occupation, but have stopped.
Q. Did you know the late Mr. T. C. Baker?
A. Yes, sir.
Q. And how longf
A. Ever since· I was a. baby.
Q. Do you recall that his daughter, whose married name
was then Mrs. Shedd, came after you one day in the early ,
part of the year 1928 with a message that her father wanted
to see you on business f
A. Yes, on business.
page 37 ~ Q. Did you go to see him 1
A. Yes.
Q. "Who took you to sec him 1
A. I think I went in mv own machine. I am certain I did.
Q. ·where did you see him?
A. In his office.
Q. Where was his office at that time?
A. It was over the top of Ram Bottom's store, I think.
Q. .And whcr'e is that, or was that?
A. In Purcellville.
Q. Did you find Mr. Baker in his office?
.A. Yes.
Q.. ,Just ten a:,; nearly as you can recall wba t took place
there the first time you went to see him, touching the Eberhart
property.
A. I went in and he asked me if I would go to ashington

,v
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for him. That he would pay my expenses and he wanted me
to see if I could buy this property from Mrs. Eberhart. He
thought that I could buy it cheaper than he could, because
my sister had sold the property to Mrs. Eberhart.
·
Q. Did Mr. Baker engage and employ you then and there to
go to see Mrs. Eberhart?
A. Yes, sir.
Q. Did he make any statement as to who was buying the
property?
A. Yes.
Q. What did he say 7
A. He said that he was buying the property for Laura
Margaret and her children.
Q. Who did he say was buying it Y
A. :M:r. T. C. Baker.
.
Q. Did you and he talk over anything about the price that
it was reported it could be bought aU
A. He sa.id that I was to get it as cheap as I possibly could.
That she wanted, I think, $4,500.00 for it. So I
pag·e 38 r went down to Washing-ton and she was working in
the City Post Office. Her husband took me up to
see her. I told him my business and I asked her the lowest
price she would take. I got her down to $4,025.00. .She said
that she had given $25.00. to the road up there and she wanted
it back.
Q. Did she then ten you what she had paid your sister,
Miss Hallie Eubank, for the property t
A. No. I don't know what my sister g·ot for the property.
Q. Did you make a deal with 1frs. Eberhart for the propertyY
A. I did. I told her tha.t I would he down the next day
and bring the person along- with me. I said that I was buying'
it for another party. I said, '' I will bring the party down
and yon all can close the deal''.
Q. When were you to bring· the party down 7
A. I was in the Post Office then and she told me to bring
the party down a.t 12 o'clock or late in the evening when she
g·ot off work.
Q. V\That day? ·
A. I think this was· on ;}l.,'rida.y.
Q. I mean what day were you to come back and bring the
other party at 12 o'clock?
A. The next day.
Q. What dicl you then do when you l1ad barg·ained 1
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.A.. I tried to call Mrs. Shedd, but I couldn't get her and

I came on over to Rosslyn Station and called her up from
there and told her what we had done and the price wanted.
And I said, '' Meet me at the train at Purcellville and I will
go up and tell your father about it, and I did.
Q. What time of the day was it when yon phoned from
Rosslvn to Mrs. Shedd at Purcellville Y
A. A.bout one o'clock.
Q. Did she meet you at the train Y
A. Yes.
·
Q. Where did you then go from the station at Purcellville?
page 39 ~ .A. To Mr. Baker's office. I told him what I had
done down there and he said, ''YOU made a good
bargain", that, "I am buying this property for Laura Margaret and her two children, giving it to them in addition to
what else I have already given her."
Q. Was Mrs. Shedd present with you and Mr. Baker when
he made this statement T
A. Yes, sir.
Q. "'\V'hen you reported that you had bought the property,
did you tell him when you had made the appointment to go
back to close the deal T
A. Yes. The next day at 12 o'clock.
Q. When he first talked to you the day before this, did he
say anything about paying your expenses and paying you
for your trouble?
.
A. Yes, sir. I told him not to worry about that, because
I was g·oing to Washington anyway. He offered to pay me
when I came back.
Q. 1,Vas there anything said in the case that the lady would
want any cash to bind the bargain, if you dealt with her!
A. Yes.
Q. State what it was.
A. I don't recollect that, but I think $100.00.
Q. I mean when l\fr. Baker first sent you down there, did
he say that you might need some cash to bind the bargain Y
A.. Yes, sir. I told him that I had some money in my pocket.
But she didn't.
·
Q. W11at other b11:siness did you have in the city of Washington?
A. I went to Wise Brothers where I ship milk.
O. 1,Vere you then engaged in the dairy farming!
· .A.. Yes.
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Q. Now when you came back that evening from ·washington,
what time did your train reach Purcellville 7
A. About four o'clock.
Q. Do you recall that same afternoon seeing Mrs. Shedd
hand :Mr. Baker a Note Y
page 40 }- .A:.. Yes, sir. She handed him a Note. He looked
at it, said, '' This Note is not properly made out.
He didn't put the word 'Trust' on it. Bring it back'', or,
"send it back", but I don't know which t.hey done. I caine
on home.
Q. Did he say anything about owing Mr. McFarland any
money?
A. I-le said he didn't owe him a penny.
Q. Did he say whom he did Y
A. No, he didn't tell me about that.
Q. Did you hear him give l\frs. Shedd any instructions to
have the Note fixed 7
A. He told her to send it back, or bring it back, that it was
not properly filled out, without the word ''Trust'' on it.
Q. Trust, or Trustee 7
.cL Trustee.
Q. Did you go back the next day to see Mrs. Eberhart Y
A. Yes. I went back with Mrs. Shedd.
Q. Anybody else?
A. Dorothy Smith.
Q. Did you and Mrs. Shedd see Mrs. Eberhart, the owner
of the property? And what did you and Mrs. Shedd do
when you did see her?
A. Yes, we saw her. I introduced Mrs. Shedd to her and
she and Mrs. Shedd done the settling up. That is all I can
tell you a.bout that.
Q. \Vhere clid you stay the night before Y
A. Down to Mrs. Shedd 's.
Q. What time in the morning did you start from Purcellville to W ashingfon?
A. On that early train. We were going· to drive, but it
snowed.
Q. Had you expected, to go, or travel, in any other conveyance?
A. Iu her machine, but there was a storm and we went on
the train, because of the snow.
Q. Did you come back to Purcellville that same day¥
A. Yes and Mr. Shedd came along with us. He was workj ng in Washing-ton at that time.
·
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page 41 }-

Q. Did you see Mr. Baker after you came back
that night¥
A. No, sir. Mrs. Shedd and her husband drove me home.
Q. ·when you went down there to purchase that propercy,
for whom were you acting?
.A. T. iC. Baker.
CHOSS EXAMINATION.

By Mr. Hutchison:
Q. Have you talked with Mrs. Shedd about the subject of
your testimony today!
A. No, sir.
Q. .As I understand it, you went to see Mrs. Eberhart in
Washing·ton. Who went with you?
A. Mrs. Shedd.
Q. You and Mrs. Shedd went together?
A. Y cs and Mrs. Smith.
Q. .And Mr. Baker had offered to pay you to go, but you
wouldn't take any pay!
A. Yes, sir.
Q. But you wouldn't take any?
. .hi.. No, sir. Not from him.
· Q.. From Mrs. Shedd Y
A. No, sir.
Q. You wouldn't think about receiving any compensation f
A. I l1ave afavays known them and, if they bad anything
down on the farm that I wanted to borrow, I went down and
borrowed it. We have always lived neighborly. So, if I
could do them a favor, I :was glad to do it. I was going to
Washington.
Q. He was going to pay you, but you wouldn't ac.cept any
pay for any assistance to the purchase, for Mrs. Shedd, of
this home?
A. No, sir.
Q. .You negotiated the purchase of it Y
A. Yes, sir.
Q. What were the terms 7
page 42 }- A. The terms were tha.t I was to first see Mrs.
Eberhart and then bring· 1\'Irs. Shedd down.
Q. When you finally made the agreement with Mrs. Eberhart., wl1a.t were the terms of sale 7
A. They done tl1at themselves. I took Mrs. Shedd and in-
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troduced her to Mrs. Eberhart. And told her that they would
pay $4,025.00.
Q. Then you didn't make the bargain yourself f
A. I did the day when I first went down. I told her I was
the party to close the deal with, but I didn't make any p-µrchase ·of it myself.
Q. Did you, or. didn't you, agree how much money was to
be paid for the property?
A. $4,025.00.
Q. Was that the bargain you made independently of Mrs.
Sheddt
..:\.. Yes. !fr. Baker told me to get it as cheap as I could.
Q. under the terms or this bargain, J;iow was the purchase
price to be paid, cash, or time t
A. I didn't put it that way. I just told her. I would bring
the person to make the settlement with the next day at 12
o'clock.
Q. You went back home and reported to Mr. Baker that
you had agreed upon terms. You had made the bargain for
$4,025.00.
A. Yes, sir.
Q. And he said that you had done splendidly.
A. Yes.
Q. You reported to Mrs. Shedd first?
A. Yes, sir. I telephoned her from Rosslyn Station.
Q. I am trying to find out from you just what terms you ·
reported to ·Mr. Baker and he said you had done spendidly.
A. He first said, '' I am buying this place for Laura Margaret and her two children in addition to what I have already
given her.
Q. What question did I ask you?
.
A. You asked me on what terms. You asked me when I
went there and what I did, when I came back from Washington and I certainly ·told you.
page 43 } Q. I asked you and ask you now what terms you
reported to T. C. Baker that induced him to congratulate you T
A. $4,025.00.
_
Q. Did you tell Mr. Baker whether tha.t was to be paicl cash
or on timeY
A. No; sir.
Q. Did you tell Mr. Baker when possession was to be gotten?
· A. N0 1 sir. I didn't.
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Q. As I understand it, Mr. Baker was the one who asked
you to go?
A. Yes, sir.
Q. And yet in your anxiety to contact Mrs. Shedd, who had
not solicited your aid, you phoned her ,before you got home t
A. Yes, sir, from Rosslyn Station.
Q. Did you tell her on what terms the place was bought!
A. I told her I paid $4,025.00, over the telephone.
Q. Did you tell her on what tenns payment was to be made!
A. No, I didn't. But I said, "You will have to make a deposit the next day and to meet me at the station at the four
o'clock train", which she did.
Q. So when you reported to Mr. Baker, your duty to him
was performed, was it T
A. Yes, sir.
Q. You went back the next day with Mrs. Shedd Y.
A. Yes, sir.
Q. ·where did you spend the night before you went down!
A. At Mrs. Shedd's.
Q. Were you actually present when Mrs. Shedd closed the
bargain with Mrs. Eberhart Y
A. No. I was standing there, but I didn't pay any attention. I walked· through the Post Office.
Q. Did you have any other busin~ss in Washington that
day?
.
A. The day before I did. N of that day.
Q. Your interest in M_rs. Shedd concluded thus. Sufficient
interest to keep you away from home the night bepage 44 ~ fore, in Washington that day and yet when it came
to the actual closing of the matter, you did not
have sufficient interest to pay attention 1
A. It wasn't that, at all. I walked away wben they were
making the settlement.
Q. Do you kn.ow how much money Mrs. Shedd ·paid that
day?
A. No, I don't.
Q. Do you know how the balance of the purchase price was
to be paid?
A. No, sir.
Q. Your principal concern was to see that she got the
place!
A. Yes.
Q. Where did you go after she had completed her business
with l\frs. Eberhart?
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A. We went up to Woodward & Lothrop 's store, where her
husband was.
Q. Her husband didn't have enough interest to go down
there to see Mrs. Eberhart with you.
·
A. Her husband was busy.
Q. Was her husband employed at Woodward & Lothrop's!
A. Yes, up in the carpet department.
Q. And where were you employed at that time?
A. By myself on th.e farm.
Q. In that connection where are you employed now Y
A. Nowheres.
Q. Where are you living now?
A. In Round Hill with my sister.
Q. She hasn't quit?
A. Sir? No, but we don't do any farming in a little town.
Q. Where were you when Mrs. Eberhart was paid and the
Deed was delivered Y
A. At home, I reckon.
Q. You have never seen the Deed?
A. No, sir.
Q. You don't know that Mrs. Carter actually paid the remainder of the purchase price after that $100.00'f
page 45 ~ A. No, sir. I don't know anything about that.
Q. I understood you to say that Mr. Baker
talked to you about this Note of $4,025.00.
A. That is correct. $4,025.00.
Q. How long after that Note was given when you had the
conversation Y
A. We had the conversa.tion before wei went to Washington and after I came back the first day.
Q. Do I understand that Mr. Baker talked to you about the
$4,025.00 before you negotiated about the purchase of this .
property?
A. He never told me anything· about any Note.
Q. You mean to say that l\Ir. Baker never to1d you anything· about this Note?
A. No. Only the $100.00 that :M'.rs. Shedd had handed to
him and he said, '' It is not properly ·filled out, because the
word "Trustee" lias been left off". That is the only Note I
]mow a.nything a bout.
Q. ·was that just before you went to "\Vashingtqn, or afted
A. That was the second day, but_ the first clay l\frs. Shedd
handed him this Note.
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A. Yes.

Q. I just want to get it perfectly clea.r .
.ll. I am just trying to give it to you as well as I can recol-

lect.
Q. Mrs. Shedd handed her father a Note for $100.00 Y
I think that is right. I didn't look at it.

A.
Q.
A.
Q.

He said it was $100.00?
Yes.
To whom. was this Note made payable?
A. I don't know that, but I suppose Mrs. Eberhart. I
didn't look over his shoulder and read it.
Q. And the Note was made payable by E. L. McFarland
and not E. L. McFarland, Trustee Y
.A. He said that was why it was not. properly filled out.
"'rake it, or send it back".
Q. That was a Note that E. L. McFarland had given Mrs.
Shedd to take to Mrs. Eberhart?
page 46 ~ A. Yes.
Q. That was before you went down the first time!
A. I had been down and I telephoned Mrs. Shedd to meet
me at the station. I suppose sh.e got it from Mr. McFarland
before tha.t.
Q. When you saw that Note, vms that before you went dmrn
the first time, or the second time?
A. Before I went the second time. That was about fourthirty in the evening. It. was about one o'clock when I telephoned to Mrs. Shedd. She had plenty of time to come to
Lees burg· and come ·back to meet me at the train.
Q. After you g·ot back from Washington the first time, Mrs.
Shedd met yon at the train and you went to see Mr. Raked
A. Yes, sir.
Q. Did she go with you Y
A. Yes, sir.
Q. Then the two of you went to "\Vashing·ton f
A. Yes, the next morning.
Q. And so far as you know the deal was concluded that second day?
A. Yes, sir.
Q. You said that l\fr. Baker had made some reference to
giving Laura Margaret this property and spoke of the matter in connection with it!.
A. That is what he sa.id, "I am buying this property for
Laura Margaref and her two children in addition to what
I have already given her''. I don't know what he had gi.ven
her before.
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Q. You seem to have anticipated something. He didn't
tell you what he had given her before and you didn't know
that he had g·iven her this very handsome property before
this?
A. I heard that, too.
Q. But you got that information from Mrs. Shedd t
A. Yes.
Q. And then you knew about the second Trust, did you not?
The purchase of the Emerick property?
page 47 } A. No, sir.
Q. You didn't know that that was bought for
herY
A. Y.es, but I don't know what was paid for it, or anything
a.bout it. · I don't know anything about that.
Q. I didn't ask you what was paid for it, whom it was sold
to, et cetera. You did lmow that was for the benefit of Mrs.
Shedc11
A. Yes, sir.
Q. Sbe told you so, didn't she?
A. Yes, sir. Mr. ·Buker, also, told me.
Q. You understood Mr. Baker to say that he was giving
Laura Margaret this, in addition to the other property!
A. Yes, sir. Her and the children.
Q. Didn't you know that this property was bought in the
name of Mr. Mc.Farland as Trustee for the· benefit of Mrs.
Shedd and her children, the Eberhart property?
A. I knew Mr. McFarland had something to do with it, but
as for the Note business, I don't know anything about that
except the $100.00 one.
Q. I don't know why your mind keeps running· off on to
other things, particularly "that Note business". If you will
answer the questions that I ask you,-didn 't you know that
tbis property was bought for the benefit of Mrs. Shedd and
her children Y
A. Yes, sir.
Q. And that Mr. Mc;Far1and as Trustee paid to Mrs. Shedd
$3,925.00?
A.. Yes, sir.
Q. And don't you know where that $3,925.00 came from?
A. I didn't.
Q. Dicln 't Mrs. Shedd tell you that it came from the sale
of some of the other property?
A. I believe she did. I might be mistaken about that. I
don't think she. did.
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Q. Will you explain to me wby it was that you didn't become uncertain until Mrs. Shedd shook her head to you, while
you were testifying t
page 48 ~ A. I am not sure.
Q. You were sure until she nodded her head,
were you .not?
A. I was not so dogg·one sure.
Q. But when she shook her head you were even more un. certain?
A. As far as that goes I am trying to tell you the truth as
near as I can recollect. From 1928 has been a long time and
I cannot remember everything.
·
Q. As you say, from 1928 has been a long time and particularly in m.atte·rs that do not concern you, and your recollection is not very clear about all of the details?
·
A. .Ai3 far as I have gone I have told you the truth.
Q. Up until the time that Mrs. Shedd Carter nodded her
head?
A. Yes, sir. That had nothing· to do with it at all, but I am
not sure about that matter.
Q. You did see her move her head, didn't you Y
A. Yes.
Q. Do you know what business l\fr. l~aker was in at the
time of the purchase of the last property?
A. In the lumber business.
Q. Wa~ he a purchasing agent for any particular company Y
A. I think for this Pulp Company.
Q. He never told you f
A. No, sir.
Q. ·when he lost that contract,-that was after the 21st
of February, 1928, wasn't iH
A. I guess he did from what I heard him say.
Q. Did he ever tell you that he lost it?
A. No, sir.
Q. He didn't talk to yon much about his affairs Y
A. No, sir.
Q. ].,rom your knowledge Mr. Baker was not a man to talk
very much about his affairs, except to those who were directly
interested?
A. No, sir.
page 49 ~ Q. "Whatever may be your recollection of Mr.
Baker's statement to you, the fact remains that.you
don't know whether he bougl1t this property and pa.id for it
himself, or not, do you?
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A. No, sir, but I am sure that he did buy it~ because he
said ho was buying· it for Laura Margaret and her two children.
Q. You went down to buy it first, didn't you l
A. Yes.
Q. You didn't consider that you were the purchaser f
A. I considered that he sent me.
Q. Mrs. Shedd went down to purchase it, too, didn't she 7
A. The next day, after I had bought it.
Q. What Mr. Baker said to you was entirely consistent with
the purchase out of the Trust Fund, which he had created for
the benefit of his daughter and grandchildren 7
A. Mrs. Shedd handed him something across the table he
was at and he said, '' ~rhis Notc is not properly filled out, because the word Trustee is not on it.
Q. In view of your own statement and that of the witnesses
I am satisfied that that paper handed to :Mr. Baker was a
check that Mr. McFarland bad drawn.
A. I didn't look at it.
Q. Let us see if that isn't truo. Mi·s. Shedd took that paper
to Mrs. Eberhart, didn't she?
A. Yes.
Q. And that was put down as a cash payment of $100.00t
A. I suppose so.
Q. And Mrs. Ebe·rhart then gave a receipt. for it, didn't
she?
A. I tell vou I won't swear to that. I was in the other end
of the Post"' Office when they were fixing it.
Q. And so that cash payment was not then made by Mr.
Raker, but by Mr. McFarland, whether as a Trustee ot an individual, you do not know?
A. No, sir.
page 50 ~ Q. Mr. Baker didn't send any money by you,
or Mrs. Shedd, to make a cash payment 7
A. No money by me.
Q. You arid Mrs. Shedd went to see, Mr. Baker tog·ether?
A. Yes, the evening before.
Q. And l\fr. Baker's only complaint was that Mr. McFarland should have drawn tl1is pa.per as Trustee T
A. Yes, sir.
. Q. Where is Mrs. Shedd living nowY
A. In this house that Mr. Baker bought for her,-the Eperhart house.
Q. How dose to her are you living today?
A'. About one-half mile.
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Q. How did you happen to be here today?
A. :Mrs. Shedd knew that I had purchased this property
for her and Mr. Connor asked me to come down and tell all
about it-what I had bought-and I have, as far as I can
recollect.
Q. And Mrs. Shedd had no idea in the world what you
were going· to testify?
A. What else could I do f
Q. Do you mean to say that Mrs. Shedd didn't know what
you knew about it f
A. She knew all about it,-the purchase of the property.
She a.nd I went to see Mrs. Eberhart.
Q. This is a simple question. You still say that you have
not talked to Mrs. Shedd? Or anyone 1
A. Yes. I did. I told Mr. Connor about it. I talked to
Mr. Connor about that yesterday evening. He asked me what
I knew about it and I told him.
Q. And so you had honestly forgotten that you had talked
to :Mr. Connor about iU
A. No, I hadn't forgotten it. It had just slipped my mind,
as far as that g·oes.
page 51 ~ Q. And you think the events of eight years ago
are more vivid than the events of yesterday?
A. No. I can remem her more about yesterday than I can
··even years ago.
RE-EXAMINATION.
By Mr. Connor:
Q. When did you first talk to me about this matter?
A. Yesterday.
Q. Who was present when I was asking you the questions
and seeking information about what you remembered about
this transaction?
A. l\fr. and Mrs. Carter.
Q. Mrs. Shedd Cart.er was in tl1e office f
A. Yes, sir.
Q. Had yon and Mrs. Carter discussed this thing to any
extent before you came to see me?
A. No.
Q. When yon stated a wl1ile ag-o that yon thought that Mrs.
Shedd had told you that this property had been bought for
her _out of the Trust Fund; was there anything said about this
Trust Fund when Mr. Baker first asked you to go down there
and buy that property!
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A. No.
Q. Did you know how Mr. Baker proposed to pay for the
property when he he engaged you to do down there and see
what you could buy it for?
A. No, sir. He told me to buy it as cheap as I could.
Q. Mr. Hutchi§.on has asked you on what terms the purchase of the property was to be settled for. Did you understand what he meant by "the teims"?
A. No~ sir.
Q. I think he meant to ask you whether Mr. Baker was to
pay cash for the property, or whether he was to pay part
cash and the rest on credit for some time.
A. I don't know nothing about that.
Q. He didn't tell you whether he proposed to pay cash or
part cash a.nd give his Note for the rest?
page 52 ~ A. No, sir. He had to make a deposit; I know
that.
Q. Do you recall when, if ever, :Mrs. Carter told you that
this property had been paid for out of the Trust F·und 7
A. No, sir.
Q. Mr. Hutchison suggests that this paper that you sa:w
Mrs. Shedd hand to her father on the evening when you first
came back from Washing·ton was a check. Have you any
distinct recollection whether it was a check, or a Note 7
A. I don't know whether it was a Check, or a Note, but I
know that he said that it wasn't filled out properly because
the word Trustee wasn't on it.
Q. Have you any distinct recollection as to the amount for
which it was filled out, in dollars? ·
A. I think it was $100.00.
Q. .A.re you sure it was $100.00 t
A. No, .I wouldn't swear to it.
Q. Do you know what cash deposit was made by Mrs. Carter the day that you went down there to see Mrs. Eberhart?
A. I think it was $100.00. I wasn't close to them when they
were talking about that.
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Witness,

MRS. L.A:URA MARGARET BAKER SHEDD CARTER,
having been duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
By Mr. Connor:
Q. PI_ease state your name, age, residence and occupation.
A. Laura Margaret ·shedd Carter. Round Hill, Virginia.
Age, forty. Occupation, l1ousewife.
Q. What relation are yon to the late Thomas 1Q. Baker of
Purcellville?
A·. I am his daughter.
. Q. I gather from your name that you have been twice married?
A. Yes, sir.
Q. That your first husband's surname was Shedd?
A. Yes, sir.
page 53 ~ Q·. And the name of your present husband is
whatY
A. Carter.
Q. Give his full name.
A. Hugh Thomas Carte·r.
Q. Was your father twice marJied f
A. Yes.
Q. How long was he a widowerT
A. My mother died when I was thirteen years of age and
he was a widower for eighteen years.
Q. You have stated that you were thirteen years of age
when your mother died. Who kept house for your father
during the interval, which you say was about eighteen years
from the date of your mother's death to the date of his second marriage Y
A. When my mother died I was quite young and I was sent
to boarding school. l\fy father's sister kept house for him
until her death, when I was sixteen years old. From that time
on I kept house for him.
Q. In what business was your father, T. C. Baker, engaged
during the year 1927 and for a period of something like fifteen or sixteen yea rs prior t.hereto?
A. He was in the pulp wood business and lumber business.
Q. "\'\T as he connected with any corporation in the pulp wood
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business during this period? If so, state what the name of
the corporation. was.
A. The West Virginia Pulp and Paper Company. He also
had sawmills and he sold lumber, shipped railroad ties, sold
locust pin wood.
Q. For a period of about how many years, to the best of
your recollection, was he eng·aged in this general lumber
business of buying and selling timbe·r, manufacturing timber
into lumber?
A. All of my life as far back as I can remember, he was
in the lumber business.
page 54 ~ Q. Do you know anything a:bout the rating, or
the financial status of The West Virginia Pulp and
Paper Company, with which your father was connected, as
you say, for about sixteen years or such matter? How was it
reg·arded as to financial standing·?
A. It was rated very hig·h. A salary corporation.
Q. You have stated that you were your father's housekeeper from tl1e time you were sixteen years of age until his
second marriage. When?
A. I was twenty-eight or twenty-nine when he married the
second time.
Q. Were you familiar with your father's business affairs
during the period from the time you were sixteen years ·of
age until his death?
A. I was very thoroughly familiar with all of his business
affairs until a few vears before his death. From about 1914
-until 1925, I think, ·1 drd a.11 of his letters, kept his accounts,
looked after his banking. I had Power of Attorney to sign
his checks,-helped him g·enerally in his business.
Q. Do you recall when your father married the second
time and the name. of the lady?
.A. 1\1.iss Ethel Roche in .July, 1923.
Q. Where did your father make his home· from the time
of the dca.t.h of your mother, or from t.he tim~ you began to
take on the duties of llis l1ousekeepcr up to the time of his
second marriage in .July, 1923 ¥
A. Most of that time we liYed on flu~ farm that he afterwards deeded to ~fr. McFa.rlanci. A few months before he
married the second time· he moved his office to Purcellville,
rented a room and lived in Purcellville, until the time that
he was married. He boug·ht a house then and ma.de it his
home.
Q. ·where did your fatl1er have his business office prior to
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the time be moved it, as you have just stated, into the Town
of Purcellville, a few months before his second marriage in
the month of July, 1923?
A. His office was in our house on the farm.
Q. How far was this farm located from the Town of Purcellville?
A. About two and one-half miles Northwest of Purcellville.
page 55 ~ Q. You have stated that you acted as clerk, bookkeeper and aided in large part to your father's
correspondence over a period of a number of years. Are you
able to state what the annual income of vour father was
say from the year 1917 up and through the·· year 1927?
.A. Yes, sir.
Q. How are you able to speak with confidence in respect
to his income?
A. Every year to aid him in making out his income tax return the West Virginia Pulp and Paper Company mailed
him a statement showing him how many cords of wood he
had shipped to the three mills and how much profit he had
received on every cord of wood received by them.
Q. Did anyone assist your father in assembling·, or preparing the data, or information necessary to making his income tax return T
A. I gathered up all of the information necessary from
the records in t.he office. We used to g-o to 1\1:r. Whitaker,
Cashier of the Fa.rmers and lVIerchants National Bank of
Hamilton, w110 filled in the return for· us.
Q'. I will now ask you to state to the best of your recollection what would be a. fair average of the income of which
he made return to the Federal Government for the purpose
of taxation dming the period say from the year 1917 up to
January 1, 19281
A. His income averaged I should say $20,000.00 a year.
There were years when it went as high as $40,000.00; never
years during that period wlrnn his income was less t11an $20,000.00.
Q. Do you mean gross income, or net?

·
A. I mean net income. The only thing to be deducted was
his traveling expenses. He employed one field man and pa.id
him a regular salary.
Q. In com.templation of his second marriage, did your
father make any provision for you and your children in the
way of financial support Y
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A. Yes.
Q. .If so, please state what he did do for you.
A. Before he married the second time, he deeded the farm
to Mr. McFarland as Trustee for me· and my children.
Q. Was that the same farm where you and your
page 56 ~ father had been making your home, as you stated
a few minutes ago!
A. Yes, sir.
Q. Do you recall about what valuation your father placed
upon the farm at the time he gave this Deed to Mr. McFarland
as Trustee? .
A. I do not know that I do. I do not know what value he
placed on the farm.
Q. Do you recall whether, or not, there was any Deed of
Trust lien on this farm at the time your father gave a Deed
to Mr. Mc1tarland as Trustee for the benefit of yourself and
your children?
A. Yes. There was a $7,000.00 mortgage on the farm at
that time.
Q. Did your father ever tell yol'i what arrangements he had
made about this Deed of Trust Y
A. He told me that that was his debt and that he was going· to pay it off and give me the farm in the clear.
Q. How long did you live there, making your home upon
this farm after your father conveyed it to nfr. :McFarland
as Trustee?
A. I liv~d on it until the house burned. I suppose it was
probably three years.
Q. Do you recall in wl1at year the house burned?
A. I think it was in February of 1925.
Q. ".rhen where did you go with your family after the house
burned on the farm?
A. I went various places. I rented a house in Purcellville
for a few months. Then I decided that I didn ,t care about
living there and I went on -the farm and lived in the garage
and chicken house. The following· Fall I lived at the Belle
Inn in Purcellville, and, I think, it was the ne-xt Spring about
the first of April that I moved into the Emerick house.
Q. ·where was and now is the Emerick l10use, or property,
vou spoke of 1
· A. On the :Main Street of Purcellville.
Q. Did your father from the time the house burned down
until you were established in the home of the Emerick property five you any assistance financially f

Suprume Court of Appeals or Virginia.

82

IJ:frs. Laura Margaret Balcer Shedd Carter.

page 57 ~

A. Yes. He always gave me financial assistance.
Q. During the time that you acted in the dual
capacity of his housekeeper and his office clerk and confidential secretary, did.he pay you any stated salary!
A. No. He always told me that whatever he had was mine;
that I was all he had and that, if I wanted anything, I could
get it. I signed his checks and I had whatever he was able
to give me and he never limited me at all within his means,
of course. ''You can have anything you want within my
means. Don't buy a pearl necklace, but if you need some
money, take it", he always said.
Q. Have you any ·recollection on the subject as to how your
father arranged to make good to you, or the Trust ].,und, the
$7,000.00 Deed of TrusU Perhaps, l should have asked you,
:first, if you know how and out of what money, or fund, this
Deed of Trust debt of $7,000.00 was paid. First state if you
know how the $7,000.00 Deed of Trust debt on the farm was
satisfied.
A. Yes. I know how it ·was paid. When the house burned
the insurance money was paid to Mr. McFarland as Trustee
and he paid the mortgage out of the insurance money.
Q. After that and before the· purchase of the Emerick property set forth in the Exhibit #3 that you have heard us speak
about here today, do you recall whether, or not, your- father
made any arrangements with anybody to reimburse and to
pay back this money that was taken from the proceeds of
the insurance to pay off the Deed of Trust debt?
A. Yes. Mr. McFarland told me, and my father also told
me, that my father had given Mr. Mc.Farland as Trustee a
Note for $7,000.00 to reimburse the Trust for the money that
had gone to pay the mortgage and I think Mr. McFarland
held that Note for practically a year before the $7,000.00
was put into the Purcellville property. During that time
there was interest of $420.00 that my father paid to Mr. McFarland and I think that account is on one of these statements.
page 58 ~ Q. To what statements do you refer?
A. Mr .. McFarland's statement as Trustee .
. Q. Do you mean in his settlement as Trustee before the
Commissioner of Accounts of Loudoun CountyY
A. Yes.
Q. I now hand you what purports to be a copy of the settlement of the Trustee Account of E. L. :McFarland made before B. W. Franklin, Commissioner of Accounts of Loudoun
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County under date of June 16, 1926, and ask you to look at
that account and to point out, if you can, where Mr. McFarland collected any interest.
A. What's thaU ''Interest in Bank-$420.00".
Q. December 20th item $420.00, with which Mr. McFarland
charges himself as Trustee in this account, is this what you
mean?
A. Yes, I think that represents money paid to Mr. Mc;Farland by my father.
Q. I now call your attention to an item in this account for
which Mr. McFarland as Tru~tee is given credit under date
of December 31, 1925 :
"Amount paid' L. M. B. Shedd .................... $420.00"
Have you any recollection of that item that Mr. McFarland paid you?
·
l\fr. Hutchison: The witness has already stated several
times that l\fr. McFarland paid to her this $420.00 which her
fat.her, T. C. Baker, had paid to the Trusteee as interest on
the $7,000.00 and her statement is supported by the audit.
Add further, that the· witness at least does not impeach the
record, but it can't be impeached in this way.
1\fr. Connor: Counsel for Exceptants accepts the statement absolutely of Counsel for the Trustee and states that
we have no disposition in the world to impeach either the·
Trustee, or the record.
Examination by Mr. Connor, continued:
Q. Leaving the farm and the Trust subject created by the
First Deed that vour father made to Mr. McFarland a.s Trustee, or provided ·for the benefit and use of yourself and your
children, I will ask you if your father ever arpage 59 ~ ranged a second provision in the way of dedicating any property for the benefit or use of yourself and your children? If so, what was the next,
A. It was mv understanding- when the Purcellville house
was boug·ht that the price was $7,000.00, whether it was paid
for in cash. I don't know. but I think Mr. McFarland gave
my father back his Note for $7,000.00 when he received the
Deed for the, Purcellville house whicl1 cost $7,000.00.
Q. "Who provided the money, 01· the funds, for the purchase of the Emerick property in Purcellville and who was
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giving· it to the Trustee for your benefit and that of your children!
A. As I understood the purchase of the Purcellville house,
it was bought out of the Trust. Mr. McFarland had a Note
of my father's for $7,000.00 instead of $7,000.00 cash. Then
my father dealt with the Emericks for the purchase of the
house; gave Mr. McFarland the Deed for it and got his Note
from Mr. McFarland. That was my understanding at the
time.
,
Q. When did you move into the Emerick property with
your family?
A. It was in the .Spring of 1926. I think it was the first
of April.
Q. What became of the Emerick property so far as you
were concerned 7
A. Mr. Harry Pancoast of Purcellville bought it and now
lives in it.
Q. When did Mr. Pancoast buy the Emerick property, to
the best of your recollection?
4. In the Fall of 1927. I think it was in September.
Q. Who negotiated with Mr. Emerick for the purchase of
this property and attended to the transaction t
,
A. My father.
Q. How did you come to sell the Emerick property f
A. I sold the property for more reasons than one. The
first reason that there were two lots that were to have been
-· included. Those two lots belonged to my father. I said to
my father several times, ''Why don't you give me the title
to these two lots t '' I said, '' They go rightfully with the
place. It should be all one place". He told me
page 60 ~ that he couldn't give me those lots. He said that
his wife would have to sign the papers and that
she woukln 't. He said, '' I would be much happier, if you
lived outside of the Town of Purcellville. It is embarrassing
to me when my wife gives me birthday parties and does not
include you, and it would be very much more pleasant to me,
if you lived outside of Purcellville''. He said, '' If you will
s~ll this house, I will buy you another home''. He then discussed the purchase of th~ Lewis farm that adjoined our
farm. And told me that, if I would sell the house in Purcellville that he would put up the difference between my price for
mv home and wha.t the Lewis farm cost and that he would
Deed tJiat to ·Mr. McFa.rla.ncl as Trustee for me and my chil-
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dren: I was relying on that promise when I agreed to sell
the Purcellville house.
Q. Do we understand you to tell the Commissioner that
your father promised to you that he would buy the Lewis
farm and put in enough money t.o pay the difference between
the price of the Lewis· farm and the sale price of the Emerick
property, if you would consent to the sale of the Emerick
property and would move out of Purcellville on to this :rarm?
A. Yes, sir. I never would have sold the Purcellville house
for $7,000.00, if my father had not rather insisted on it. I
had made improvements and I felt that the property was
worth more than I had paid for it. He told me that, if I
would sell it to Harry Pancoast, that he could sell his two
lots for $2,000.00 and that he would put up $8,000.00 to pay
for the Lewis farm.
Q. Do you know whether or not your. father negotiated
for the Lewis farm Y
A. He negotiated for the Lewis farm throug·h Mr. Robey
and Mr. Norman. Mr. Robey held a mortgage on it for ~fr.
Lewis and Mr. Norman is a real estate agent.
Q. At what price!

Mr. Hutchison: I object to the question. Confine the wit..ness to her personal know ledge.
page 61 ~ 1\fr. Connor: Counsel for defense will try to
conform to the in;junction.
}"Jxamination by M~·. Connor, continued:
Q. I meant to ask you, Mrs. Carter, what your father told
you about the purchase of the Lewis farm. What, if anytl1ing·, did he tell you about buying the Lewis farm 7
A. I was present at a conversation that my father had
with Mr. C. L. Robey, in which he told Mr. Robey that, "If
I could buy the farm for $15,000.00 including the -growing
crop of corn on the farm and including the apple crop, leaving· the straw and aB of the feed on the farm", that he would
pay $15,000.00 on the farm and he instructed Mr. Robey to
deal with Mr. Lewis at that figure.
_
Q. Did your father, after this conversatio~ with Mr. Robey
as the part representative of Mr._ Lewis, ever tell you anything further about the purchase of the Lewis farm,-whether
or not. he had actuallv arranged it T
,
A. Yes, he told me·that he had tl1e cash in bank to pay Mr.
Robey the balance due, because it was to be paid to the Bank
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instead of to Mr. Lewis and he told me to prepare to move
to the Lewis farm the first of October. He told me to go
ahead and fill the silo on the farm out of Mr. Lewis's corn
field, becauss it was to be mine. He bought ten heifers for
me and turned them out on the Lewis farm to pasture.
Q. Did :M:r. Lewis take any action in respect to his own
situation on the faith of the barg·ain, which your father told
you he had made for the farm T
A. Yes, he advertised everything at public auction-implements and live stock and household effects, and prepared
to move into a smaller house and to turn the farm over to me
the first of October.
Q.. If, as you say, you had filled the silo on the home farm
from the corn crop on the Lewis farm, did yon and your father
have any further talk about his going throug·h with the bargain that he had made for the purchase of the I,ewis farm!
If so, when? Explain when it was that you first
page 62 ~ learned that your father was backing out and not
going through with the deal for the Lewis farm 1
A. The day that Mr. Lewis had his sale, my father drove
into my house and said, ''I am sorry but I am not going to
be able to buy the farm.'" He said, "You go out and tell Mr.
L-ewis that the deal is off." I said, ''I am sorry but I cannot tell Mr. Lewis the deal is off. If it is, you will have to tell
him yourself.''
Q. With reference to .the sale of your home, the Emerick
property, when did your father tell you that he was buying
the Lewis farm for you and your children, before, or after
you had consented to the sale of your property, or home T
A. Before I consented to the sale of the property.
Q. Did your father tell you anything about squaring his
promise to provide anotl1er home for you because you had
consented to the sale of the Emerick property?
A. After I sol cl the Emerick house and he failed to go
throught with his deal with Mr. Lewis, I said, "You certainly
have put everybody in a mess. l\fr. Lewis is expecting to
move. Harry Pancoast is expecting to move in here and
where am I going!" He said, "I will see Harry Pancoast
aud arrange with him to stay where he is and I will pay him
$40.00 a month rent for vou to stav in this house until next
Spring·, or for six monther anyway: And, in the meanwhile,
you look around and see what you c.an find in the way of a
home and, if it doesn't cost too much, I will buy it for you,
because I feel badly to have disappointed you in the Lewis
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Deal and I want to maJrn- good to you, at least in part, my
promise.
Q. Did you remain in the Emerick property, or did your
father rent it for vou after the first of October Y
A. For six months my father rented the house and I lived
in it.
Q. Did you look around to find some other place Y
A. I did and I could not find anything £hat I liked half
as well as the house I had sold for the same price that I
had gotten for it. The more I looked, the more discouraged
I got.
page 63 ~ Q. Did you look around in the Town, or the suburbs of the· Town of Purcellville?
A. No, sir.
Q. WhyY

A. Because my father asked me. to find something outside.
He said he wished I could find some place in one of the surrounding towns. He suggested Lincoln. I told him I didn't
want to live in Lincoln.
Q. Why did your father insist that you look for a home
outside of the immediate Town and neig·hborhood of Purcellville?
A. My fat.her was perfectly honest in telling me his reason. He said, ''You and Ethel have never gotten along well
together". And he said, "I don't want you two women living in the same Town".
Q. How close were you living when you occupied the
Emerick property to the house where your father lived Y
A. If you could throw a stone right far, you could stand
at my front gate and throw it into my father's front yard.
Q. Can you approximate the distan~e be-tween the two
homes?
A. I would say one-sixteenth of a mile.
Q. Did you finally locate the property that· you thought
suited your taste and desire Y
A. I~ finally located the Eberhart property in Round Hill.
I looked at the property and wa·s told that it was priced at
$4,500.00. It seemed to be very cheap and very nice property. I liked the location of it. I asked my father to go with
me to look at it. We drove up there and looked at it.
Q. Was this Eberl1art property at R.ound Hill occupied at
the time you first looked at it Y
A. No. It was vacant. I climbed in the window off the
front porch, prowled around, and saw what I wanted to see.
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Q. How soon after you had looked the property over did
you report to your father¥
A. The next day. I didn't locate the property until February. I had to move the first of A pr il and I was getting a
little concerned as to where- I was to move.
page 64 ~ Q. How soon after you told your father that
you thought this Eberhart property would suit you
did you go to look at it¥
A. The next day.
Q. ·what did he say about it?
A. He said, "You like this place. I think it is all right.
I will ·buy it for you and the children and I will let Mac (·Mr.
McFarland) keep what money he has got in his hands at interest, because that would be an additional income for me ( or
her).
Q. Who owned this property prior to the ownership of
l\frs. Eberhart f
A. Miss Hallie Eubank.
Q. Is she the sister of J. Heaton Eubank who testified here
this forenoon f
A. Yes, sir.
Q. What action, if any, did your father take after you and
he had examined the property f
A. He said, "Let's go down to Leesburg and see Mac."
Q. ·whom did he mean by ''Mac'' 1
A. He always spoke of Mr. E. L. McFarland as ':Mac'.
He said, '' It is not convenient for me to take this much cash
out of my business at this tiii1e, -but we will go down to Leesburg· and arrange with Mac to buy the place and pay cash
for it; and I will give him my Note &:nd borrow the money
from the Trust Fund to pay for this place.''
Q. Did you and your father come down to see Mr. McFarland f
A. Yes. We came down together in the next few days and
told Mr. McFarland about the property we had found and
told him how we would like to pay for it. Mr. McFarland
said, ""\Vhatever you and your father want to do is agreeable to me.'' We asked him if he would like to go up to look
at the property and he said, ''No". In that interview, as I
recall, my father told Mr. McFarland that the property was
priced at $4,500.00; that we might be able to buy it for something- less than that, but in any event, we had to
pag·e 65 ~ pay for it. He asked him to sec Mr. Ed Garrett
and have him draw np a Deed to E. L. McFar-
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land as Trustee for me and my children, just as the Purcellville house was held in Trust.
Q. Did you and your father on that occasion have any understanding with Mr. McFarland as .to how the funds should
be raised with which to purchase this property?
A. That was the reason for our trip to Leesburg to see
:Mr. McFarland to find out if he would be agreeable to lending· money out of the Trust to my father on his personal

No~.

·

Q. Was that agreeable to youf
A. It was entirely agreeable to me. My father's Note for
$4,025.00 was good to anybody. At that time, it certainly was
unquestionably good.
Q. How did you and your father come in contact, or enter
into negotiations with Mrs. Eberhart, the owner of the property?
A. After our interview with Mr. Mc:Fa.rland, my father
suggested to me that I see Rea t Eubanks and ask him to come
and see him, my father. He said, "Heat is the fellow to buy
this property for us. He can get it cheaper than I can, because he knows what Hallie g·ot for it''; so I saw Heat
Eubank, told him my father wished to see him. He stopped
by my house one day in Purcellville. He· said, ''Your father
wants to see me. Let's go to see him". I went to the office
with Heat and my father asked him if he would be willing to
see Mrs. Eberhart and try to buy the Round Hill property
from her. He told him to pay $4,500.00, if he bad to, but to
g·et it as cheap as he could. He offered to pay his expenses
to vVashington, but Heat said he was going down anyhow
and would pay his own expenses. He told Heat in my presence that day, ''I want to buy this house for Laura }.ifargaret
and the children. And I want to give her this in addition
to what I have already g·iven her".
Q. What was the upshot, so to speak, of this interview
between Mr. Rea.ton Eubank and your father that day, in respect to Mr. Eubank's g-oing to see Mrs. Eberhart, with a
view to his get.ting the best price he could on the
page 66 ~ property? What was the nI}derstanding, if any,
then and there made between your father on the
one part and Mr. Eubank on the other, about Mr. Eubank's
going to see Mrs. Eberhart?
.
A. My father told Heat to go and see Mrs. Eberhart and
huy the· property; pay $4,500.00 for it, if he .had to, _but get it
as cheap as he could.; and on my father's mstruchons Heat
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Eubank we~t to Washington the following day and negotiated
with Mrs. Eberhart, and called me that afternoon by telephone
telling me that he had bought the property; that it would cost
$4,025.00. He told me that he was coming up on the afternoon train and asked
to meet that train. He, also, said
that he had made an appointment with Mrs. Eberhart to bring
someone to Washing-ton the following day to close the deal.
Q. Did you meet the afternoon train t .
A. I did.
Q. If so, about what time did this train get to Purcellville T
A. It was around four o'clock in the afternoon. Between
t.he time that Heat phoned me and the time the train reached
Purcellville, I went to my father's office and told him that I
had heard from Heat, repeated the conversation to him and
he told me to go to Leesburg, see Mr. McFarland, get him to
fill in a Note for the amount and bring it back to him for his
signature. Dorothy Smith was staying a.t my house and went
to Leesburg with me. I saw Mr. McFarland and he filled in
the Note for the amount I told him the property was to cost
and I asked him what I must do in the event that the lady required some cash for a down payment, in order to bind the
deal; and Mr. McFarland told me to give her my check on the
Loudoun Bank and that he would take care of the check. He,
also, at my request, dictated a form of receipt for me to have
:Mrs. Eberhart sign for whatever amount I had to give her to
bind the deal.
pa.ge 67 ~ Q. Did you ask him about making a cash deposit:!
.A. Yes.
Q. What did he tell you T
A. I said, ''I don't have any checking account in the Leesburg Bank and I don't want the check to bounce back. I don't
want another Lewis farm deal on mv hands. I want this to
be certain.
·
Q. In this interview with Mr. McFarland, did you ask him
how much ca.sh deposit you should make and how much of a.
check that he would take care of?
A. As I recall it, I tolcl Mr. 1\foFarland that I would call
him from vVa.shington the following day before I ga-ve the
woman any money. I would find out the least she would accept and that I would phone him and let him know. I called
him, told him the woman wanted $100.00. He said, "0. K.,
p.ive it t.o her. I will take care of the check''. I gave her my
check for $100. and sl1e gave me her receipt for that amount.
Q. Who wrote tl1e form of t~c receipt!

me
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A. I wrote the form of receipt at Mr. McFarland's dictation. I did not know how it should be word~d a.nd I wanted
it worded so tha.t she couldn't change her mind.
Q. Where was that form of receipt, which you say he dictated to you, written?
A. In the Loudoun National Bank, Lees burg·. Whether I
copied it over later, or not, I can't recall.
Q. Can you recall to whom the receipt was made ouU
A. I cannot. I made the receipt to read the way Mr. McFarland told me to and tha.t receipt is in somebody's possession,
·
in Mr. McFarland's, or somebody's.
Q. Do you know what became of that receipt that Mrs. Eberhart sig11ed when you gave her the check for the $100.00 cash
deposit?
A. I think I turned it over to Mr. McFarland. l wouldn't
swear to that, but I think I did.
page 68 ~ Q. Because of a misapprehension which Mr.
Hutchison, Counsel for the Trustee seemed to have
gotten, or a wrong impression about the $100.00 check, in
order to make it plain so there can be no misunderstanding,
I will ask you again whose check and on what bank was the
check drawn and for what amount that you gave Mrs. Eberhart as a cash deposit on the purchase price of her property
at Round Hill?
A. I gave Mrs. Eberhart a check for $100.00 on the Loudoun National Bank.
Q. Did you have at that time any personal account, or any
account of· any description, at the Loudoun National Bank!
A. I had no account at the Loudoun National Bank whatever. I gave my check on Mr. McFarland's authority and on
his assmancc that it would be pa.id out of funds in his hands,
when it was received at the bank.
Q. I believe you mentioned a while ago that you called Mr.
McFarland up from Wasl1ingion and advised him that you
were giving l\frs. Eberhart a cl1eck for $100.00.
A. I did.
Q. And what was the response f
A. He said, "A11 right. Go ahead. I will take care of it".
Q. And did he take care of iU
A. He did.
Q. Was that at tlle same time. to tl10 best of your recollection, of the interview wit}) Mr. McFarland, in the afternoon
of the day tliat Mr. Eubank called you up over the phone from
Washing1:on and advised yon that he liacl dealt for the prop-
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erty; that Mr. McFarland filled out this Note for your father
to sign and dictated the receipt f
A. Yes, sir.
Q. "'Where did you go from the Loudoun Bank when you
got this Note and this form of receipt?
A. I went to Purcellville, dropped Dorothy Smith out at
her house and went on over to the station to meet
page 69 ~ Heat Eubank.
Q. Wher~ did you go after you met Mr. Eubank
at the train f
A. I went to my father's office with Mr. Eubank and we
went up into the office and Heat toid him, in detail, about his
transaction with Mrs. Eberhart. My father complimented
him on the deal that the property was well worth the price
that. he had agreed to pay.
Q. Then what. took place¥
A. I had this Note that Mr. McFarland had filled in fo1·
my father. He sig·ned the Note. After he signed it, he looked
at the Note and said, ''Mac has failed to add the name
'Trustee' aft.er his name.'' · He said, '' I don't owe Mac, or
any other man $7,000.00". That, "This Note should be made
payable to E. L. lic.F'arland, Trustee. When you send this
Note to Mac, ask him to add the word, 'Trustee', after his
name, as the Note is in his handwriting and I don't want to
deface it by ac1t1ing, t.he word myself.''
Q. Following· this instruction f!·om your father, what did
vou do?
., A. I wrote :Mr. McFarland a note, told him to add the word
'Trustee' after his name and mailed him the Note ·at the same
time.
Q. Are you sure you wrote Mr. McFarland a letter and enclosed it with that Note?
A. I am quite positive. Yes.
Q. How did you write the letter accompanying the Note, as
you stated? .
· A. I wrote it on the typewriter.
n. Did vou make a duplicate copy T
A. I did.
0. When?
A. At tl1e time that I wrote the letter enclosing the Note,
I made a carbon copy of it.
n. I now hand you on vellow Manilla paper what purports
to he the 1eth~1·. adchessecl to, ''Dear J\fr. 1'foFa.rlancl". dated
February 20, 1928. Please examine that paper and state
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whether, or not, that is the duplicate carbon copy of the letter
that you addressed to Mr. McFarland?
A. Yes. That is the carbon copy.
page 70} Q. This copy has no signature to is. Did the
original, of which you say this is a carbon copy,
struck up at the same time as the original Y
A. .Yes. I signed the original.
Q. I see a notation in lead pencil on this carbon copy.
Please examine that writing in lead pencil and state whose
handwriting it is is?
.A.. That is Mr. Joseph F. Moore's handwriting, Attorney
at Law at Berryville.
This carbon copy is here offered in evidence, marked as l\f.
L. B. S. C. Exhibit #L
Q. I now ask you, Mrs. iCarter, to read tha.t carbon copy.
A. "February 20, 1928. Dear Mr. l\ifoF·ariand: I am enclosing· the Note, which papa has signed. He wants you to
write Trustee after your name please. Thanks. Sincerely''.
Q. I now ask you to·read the notation in lead pencil which
you say is in the handwriting of Honorable Joseph F. Moore
at Berryville, Virginia.
_
A. "Mr. McFarland had filled in the Note and sent it to
Mr. Baker to be signed.''
Q. To the best of your recollection, how did Mr. Joseph ·
Moore come to make this notation in lead pencil on this carbon copy and who is Joseph F. Moore 7
A. Mr. Moore is the attorney that I first consulted about
the collection of this Note. I gave him the carbon copy and
asked him if it would be of any help.
Q. How long after the death of your father in July 1929
did you consult Mr. Moore as your Counsel in respect to this
Note?
A. I consulted Mr. Moore in September after my father's
death, 1929.
Q. When did you take this cal'bon copy of the letter to Mr.
Moore to the best of your recollection 1
A. Sometime after 'Mr. MoFar]and had filed his statement
of Account and had failed to include the N ot.e as pa rt of the
Trust.
pap;e 71 } Q. A.re you sure that you mailed your original
·
letter. of which this is the carbon copy, with the
Note to Mr. Mc.Farland?
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.A. I am. positive, because my father had instructed me to
do so. He said, he did not owe Mr. McFarland a penny and
to instruct Mac to add the word Trustee.
Q. Do you know whether, or not, Mr. McFarland ever received the Note 1
A. Yes. He has received it.
Q. 1Vas this Note for $4,025.00 signed by your father ever
the subject of conversation between you and your father after
you mailed this letter enclosing· the N otc to Mr. McFarland f
A. Never, until the Spring of _1929. He was in bad health
and he. told me that he had been disappointed in not getting
as large a contract as he had hoped to have from the. "\Vest
Virginia Pulp and Paper Company and for that reason he
was not making the money he had expected to make when he
signed the Note: and he asked me to go to Leesburg, see Mr.
McFarland and ask him to give me the Note and return it to
him.
Q. Did you ever see Mr. McFarland, after your father had
made this request about the Note, and deliver the messag·e?
A. Yes. I went to the Bank and told Mr. McFarland that
my father had been disappointed in having his territory curtailed; that his contract with the West Virginia Pulp and
Paper Company covered a smaller territory than it had been
covering and, for that reason, he had asked me to request him
(Mr. ~foFarland) to give me the Note to take it back to my
father. I told Mr. McFarland, at the same· time that I didn't
want the Note returned; that I wanted him to keep it, because
I considered it a just debt of my father's and that I still felt
that I was as much entitled to the money for myself and my
children as his wife was. Mr. McFarland told me that he
would keep the Note and said, ''What a re you going to tell
your father?" I told him, "I will tell my father that I have
seen you and he will not question me any further. Mr. McFarland kept the Note and still ·has it in liis posseission a.nd I
think he knew from my conversation that day that
page 72 } it was not ap:reeable to me to tear up a $4,000.00
obligation belonginµ: to the Trust Fund and, in his
capacity as Trustee, he actually was not justified in either
destroying- the Note, or givin_g· it back to my rather.
Q. :Mr. :McFarland has testified that according to his recollection. you told him that your father had requested vou
to tell him·. Mr. ~foF'arland, to destroy the Note. Did you "tell
Mr. MP-Fnrland that your father asked you to tell him to de:
stroy the Note Y

M. E. Cope, Adm'x v. L. M. B. Shedd-Carter, et al.

95

1.1!lrs. Laura Ma1·garet Baker Shedd Carter.

.A.. I didn't. I told Mr. McFarland that my father wished
the Note returned to him. As a business man, my father
didn't instruct anybody else to tear up a Note for him. Ho
could do that himself.
Q. Mr. McFarland has stated that in this same interview,
or conversation you told him that your father had lost his
contract with the Pulp and Paper Company; is this your
recollection Y
A. My recollection is that I told Mr. McFarland that my
father had been disappointed in getting as large a contract
as he had expected. He was still under contract to the West .
Virginia Pulp and Paper Company.
Q. To the best of your recollection, when was this conversation with Mr. M0Farland, when you delivered this message
to him from your father!
A. To the best of my recollection, it was in the Spring of
1929.

Q. About how long before the death of your father?
A. About three, or four months, as I recall.
Q. Under wha.t impression as to this Note did you leave
Mr. McFarland that day, after you delivered the message,?
Mr. Hutchison: I object to the impression, because the
proper inquiry is to the conversation between the witness and·
Mr. McFarland. The Commissioner and the Court can draw
their own conclusions, not the witness.
Mr. Connor:
Q. I mean, what was your idea as to what Mr. McFarland
would do after you delivered this message?
·
A. I had everv reason to believe that Mr.
page 73 ~ Mc.Farland would. keep the Note, because he told
me he would.
Q. Did you afterwards speak to your father about this
Note, or tell him what had transpired Y
A. Afterwards mv fat}1er asked me if I bad seen Mr.
Mc:Farland. I told ·him, ''Yes. I told him what you said",
and my f a.ther was sick at the time and I clidn 't. want to worry
him, so I talkecl.abont something else as quickly a.s possible.
.
He never bron~:ht. the subject up ag·ain.
Q. After that did vou ever mention this Note, or the subject of it, to Mr. Mc.Farland before the death of ~rour father?
A. No.
Q. After tl1e deat.h of your father, did you speak to Mr.
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· McFarland about the Note and, if so, how soon after the death
of your father?
A. As I remember about two weeks after my father's death
I was notified to come to Leesburg to hear my father's Will
read. I stopped in Mr. Ed Garrett's office and told him to
mail me a. copy of the Will that I didn't care to stay and hear
it read. Two weeks afterwards, the same day that his "\Vill
was read, I stopped in at the Bank, told Mac. that, "I understand tha.t my father had a c.odicil to his Will revoking his
provision in my b.ehalf, leaving everything to his wife absolutely and that I would like him to collect the Note from my
father's estate. Mr. McFarland said, "I cannot do this",
and I said, "Why, you can". And he said, "How do you know
I can''. And I said, '' Because Mr. Ed Garrett just told me
so.'' He said, ''Mr. Baker was a friend of mine and he
changed his :µiind about wanting this Note paid after he gave
it and I dislike to attempt to collect it".
Question by Mr. Hutchison: Who was it tha.t made this
statement?
The witness answers: l\fr. :McFarland made this statement
to me.
Examination by Mr. Connor, continued:
Q. Do you rc~all anythinp; further that was said either by
you to l\Ir. l\foFarlancl, or hy Mr. McFarland to you on the
subject of this Note, or its collect.ion during that
page 74 ~ interview?
A. I was, by that time, in rather an upset state
of mind and I think that interview wound up by my bursting
into tears, telling· Mr. 1\foFarland tha.t "we would see whether
he would collect the Note or not" and getting out.
Q. You have stated that your father was borrowing this
money from the Trust Fund and ga.ve his Note to Mr. l\foFarland as evidence of the debt; upon what fact do you base. that
statement?
A. Mr. 1\foF'arlancl is not empowered to lend money, or to
huy property or to sell it under the terms of any of these
.Trusts. unless I a~;ree to it a.nd we both agree together. In
the instance of tl1is Note, I a.greed to lending the money out
of the Trust Fund on the stren~:th of my father's promise to
nav the N otc aml reimbtu·Re the Trust Fund. I would not
Jrnve bought the Round Hill house at. all. I would have rented
a l1ouse.
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Q. Did you consider this Note for $4,025.00 which your
father signed, payable to Mr. J.\foFarla.nd and which after he
looked at it, he instructed you to request, or to write to Mr.,
McFarland and .tell him to put in the word Trustee·, afterwards as a gift to you and your children, or not?
A. It was a bargain entered into by my father to buy the
Round Hill house and to give it to me and my ·children and
he was borrowing the money from Mr. McFarland as Trustee
to pay cash for it, beeause it was not convenient to take the
cash from his business at that time. That was my understanding of the thing and that is why I consented to the loan.
Q. What prompted your father to make this purchase of
the Round Hill property for you and your children?
~- He was prompted by his failure to go through with the
Lewis ~,arm deal. It was the first time he had failed to keep
Ilis promise and he wanted to make good in part, at least, his
promise to me to buy me another home.
Q. Why did he make that promise?
page 75} A. Because I had sold my home in Purcellville
and he instructed me to find myself a home somewhere else. He said, "If it doesn't cost too much, I will buy
it and still make good my promise to you.''
Q. Besides inducing you to remove out of the Town of
Purcellville and your consenting to the sale of your home, the
Emerick property, was there any other reason that your
father wanted you to sell and consent to the sale of the
Emerick property?
A. At the same time of the sale of the Emerick property,
he had sold his two lots that adjoined the Emerick property
and he· benefited by the sale of the two lots, for which he received $2,000.00. He could not have sold these lots witl1out
the house being sold too, as they were all reqlly one property.
Q. Do you mean to say that he could not have sold them,
or could not have sold them so advantageously?
A. I doubt if he could ba.ve sold them at all. The lots were
small and located in such a way that they would not be good
hnilding· lots. One was next to the house and one behind it.
One was used for a lawn and the other was a pasture lot, or
g·arden.
Q. Were you satisfied with your home in the Town of
Purcellville and content to remain there?
A. I was perfectly satisfied with the home in Purcellville.
It w·as conveniently located. I had two children in school and
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it was a short walk for them and I had fixed the place up to
suit me.
. .
Q. When your father offered to buy the Lewis farm at
$15,000.00 and to put up the difference of $8,000.00, when did
he :make this offer, before or after you consented to the sale
of the Emerick property Y
Mr. Hutchison: Question objected to because there is no
evidence that he made any such offer.

Mr. ·Connor continues :
Q. I ask you if he did make yon any such offer Y
A. He did.
Q. Did you accept?
page 76 ~ A. I did, because I felt that I couldn't afford to
turn down an opportunity of that kind. I didn't
want to cut myself out of getting property worth $8,000.00
more than the one I ·had.
Q. Did you, or did you not, consider this a promise, a binding promise, on the part of your father?
A. It was a promise and, of course, I considered it binding.
Up to the time of his second marriage, he always made good
his promises to me and this was the first time he ever fell
down on one.
Q. Did you consider it a.n offer of a gift, or a bargain when
he offered to give you the $8,000.00 of this differenc·e, if you
would consent to the sale of your home and move out of town f
A. I was ''horse trading" with my father. He offered to
give me the Lewis farm, if I would sell my house and he would
pay the difference to buy the Lewis farm. And I told him,
if he would do that; I would be very glad to sell my house and
he said that Harry Pancoast would buy it; and it was my
father who dealt with Harry Pancoast for the sale of my
house and his two lots. 1\fr. McFarland agreed to the sale of
the Purcellville house and it was, also, understood at tha.t
time that the money was to be reinvesfod as part. payment on
the Lewis farm.
Q. How do you know that su<.'h was Mr. McFarland's understanding?
A. Because mv father and I had talked the matter over
with Mr. 1\foFa.rla.nd.
Mr. Hutchison moves to strike out. all the evidence of this
witness down to t.11e testimony of the purchase of the Eber-
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hart property on the grounds that it is wholly irrelevelant to
any issue. Also, moves to strike out all evidence which tends
to set up a verbal agreement for the purchase of land.
Mr. Connor responds to exception of Mr. Hutchison:
As I ·recall Mr. McF'arland stated that he had no right to
and no claim upon the proceeds of any insurance. collected, or
payable, because of the :fire destroying the house and furniture therein in the month of February or January, 1925.
What is your recollection about that insurance Y
.
Mr. Hutchison objects to any effort on the part
page 77 ~ of the Exceptor to set up any claim for any of the
items involved in the account of Commissioner, B.
W. Franklin, June 16, 192·6, because the same has been confirmed and cannot be impeached, or ca1led into question in
any manner except provided by Statute.
Mr. Connor: I accept the objection of Counsel of the other
side and state that it is not for the purpose of impeaching the
account at all, but it is for the purpose of testing the recollections of the witness, whose testimony somewhat conflicts, or
between whose statements, or recollections, there appears to
be discrepancies.
Examination by Mr. Connor, continued:
Q. I ask you what is your recollection as to whether, or not
Mr. McFarland collected any of the insurance upon the furniture that was destroyed bv that fire and in that houseY
A. He certainlv did coilect insurance on the furniture.
There were two policies as I reca11 covering household goods.
One was payable to Mr. E. L. McFarland as Trustee and he·
collected that insurance. The other was made payable to my
father, had never been transferred to Mr. McFarland as
Trustee and, for that reason, it was paid direct to my father,
T. C. Baker.
Q. I again hand yon the report of· Commissioner B. W.
Franklin which was the subject of Mr~ Hutchison's exception
a moment ag·o and point out to you an item in the account
whereby Mr. l\foFarland charges himself under date of April
21, 1925, to-wit,-" By insnranee ditto, Vfr~inia Fire and
Marine Companv above, with the sum of $1.865.87 ". ·what
is your recollection about that item of proceeds of insurance Y
Was that upon the building, or the furniture?
A. It is my positive recol1ccti~n that that was upon the con1
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tents, furniture. The other two larg·e policies covered the
house that was destroved.
Q. I ask you if you ·have undertaken to go to the source of
original information in respect to this insurance item?
A. I certainly have.
Q. How recently 1
page 78 ~ A. I saw Mr. A. M. Adams, the agent, in Purcellville this morning. He has it on file in his office.
Mr. Hutchison: I object to this line of testimony. Even
if the inquiry were relevant, which the Senator confesses it is
not, the witness cannot testify as to wha.t she has discovered
on file in the insurance office.
Examination by Mr. Connor, continued:
Q. Do you know through whose agency this insurance upon
this property was written Y
.A. Written through the Agent, Mr. A. 1VI. Adams in Purcellville.
Q. You started to say that you stopped by his office this
morning. Did he show you his records?
A. Yes, he did.
Q. And what did you learn from the records in respect to
the insurance on the furniture and what did he show you from
the records T
A. I learned that all the policies with the exception of one
had been paid to Mr. McF'arland as Trustee and tha.t one
policy, covering· contents had been paid to T. C. Baker.
Q. And did :Mr. Adams show you in his records how many
policies covered the contents, or the furnitur~'
A. Yes, two covering the furniture.
Q. Was either of these policies taken out in the name of Mr.
McFarland Trustee?
A. Yes. The one that was settled for $1,865.74 was taken
out in l\f r. Mc.Farland 's name.
Q. Did his records show to whom tl1e proceeds of this policyhad been paid?
A. Yes. To Mr. ::McFarland.
Mr. Hutchison: On belialf of E. L. McFarland, Trustee,
making- formal demand on a, witness Mrs. Laura Margaret
Baker Shedd Carter to produce tomorrow morning before the
Commissioner the original of the letter written her .June 24,
1928, bv lier f a.tl1er and addressed to Mrs. L. M. B. Shedd,
Round Hill, Virginia.
·
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In response to the call, Counsel for Exceptants
page 79 } assures the Commissioner that he will advise the
witness to make a search for this letter and, if she
can find the original, it will be produced before the Commissioner tomorrow morning.
Further taking of the depositions is continued until l\farch
25, 1936..
The taking of the depositions of March 24 was resumed this
the 25th day of March, 1936.

MRS. LAURA MARGARET BAKER SHEDD CARTER,
having been first duly sworn deposes and says:
CROSS-EXAMINATION.

By Mr. Hutchison:
Q. Did you bring the letter that you were asked last night

to produce this morning?
A. I am unruble to locate il
Q. ·what year did your mother diet
A. I think my mother died in 1908. I am not positive.
0. Your brother disappeared about 1918?
.A. In 1916.
Q. When did your father mar-ry a second time?
A. July 25, 1923.
·
Q. When did you marry Mr. Shedd?
A. July, 1924.
Q. ,V11en did Mr. Shedd diet
A. May, 1931.
Q. When did you many Mr.. Carted
A. Deceml1er, 1931.

Q. From the time of your father's marriage in 1923 until
your marriage in 1924, where.did you make your home?
A. I was married to Mr. Shedd in July, 1914.
Q. From the time of your marriage July, 1914 until your
father's second marriage in 1923 where did you make your
home?
A. With my fat.her on the fa.rm.
0. Did vour husbm1d, 1\fr. Shedd, live there with your
fa.ther? ..
A. He did.
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Q. It was about the time of his second marriage
that he created this Trust evidenced by the Deed
of March 20, 1923 T
A. A few months before his marriage.
Q. Upon your father's marriage did you and your husband
and children move to the farm described in that Trust T
A. We were living on the farm at that time.
Q. Tha.t had been your father's home Y
A. Yes, sir.
Q. And on your father's marriage, where did he and his
second wife live?
A. In Purcellville, in a house purchased from Joe Norman.
Q. How long did you continue to live on the home place, or
farm?
A. Until the house was destroyed by fire, February 2, 1925;
I believe.
Q. Then it was that you moved into the same town, or village, that your father was living?
.A. Yes.
Q. And you lived there. continuously until 1928 when the
property was bought from Mrs. Eberhart?
A. Yes.
Q. And it is during that period that your father found your
presence at this close proximity a very disturbing domestic
element?
A. He told me that he wa~ very sorry that his wife and I
could not seem to get along well together and that he would
be much happier if I lived elsewhere.
Q. Your father was living with his second wife continuously
from the time of his marriage, until his death in 1929 Y
A. Of course.
Q. He made a home for her?
A. He made a home for her, yes.
Q. And he likewise had provided a home for you T
A. All of my life.
Q. And so, as you testified yesterday, your
page 81 ~ father found that the proximity of your home to
his home, or his wife's home, or their joint home,
so that as you expre~sed it yesterday you ''could throw a
stone from one place to a.nother", very disturbing to his own
peace of mind, and so he told you? Didn't he?
A. He told me on more than one occasion and asked me if
I would not please try to get along with Ethel on his account.

page 80
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I told him that I had tried and to the best of my ability, but
that I had seemed to fail.
Q. Your father was 78 years old when he died in 1929?
A. He wa.s.
Q. In addition to domestic turmoil he was harassed by business cares, wasn't he?
A. No. His business was a great pleasure to .him always.
He enjoyed making· money and he equally enjoyed spending·
it.
Q. And you want the Commissioner and Court to understand that after the provision that he had already made for
you, you positively refused to relieve the unhappy situation
in which your aged and indulgent fat.her found himself, unless
and until he agreed to either pay you, or to make a further
g·ift for your benefit of an additional ~8,000.00?
A. You spoke of my aged father. He was 72 years old
when he married a woman of 40, according to what he said.
Naturally, I assumed at the time that it was a mercenary proposition on her part. I told my father so and he said that he
realized that she did pot love him, but when you got to be 72
years old, you didn't marry for love. You married for companionship. He said that his wife was a very fine woman and
he was sure I would like her. I told him I would try my best on
his account and I immediately prepared to introduce his new
wife to our friends ·by having a. tea for her. When I went to
invite her to come to- the tea, she was not at home and in a
joking manner, I addressed a Note to her as "Dear G1·andma' '.
The next dav my father told me that she would not be present
at the tea, because she resented my calling her
pag;e 82 ~ 'Grandma'. I said, ''She should not have put herself in g·randma 's posit.ion, if she doesn't like to
be called grandma.'' I snid, ''You do not mind being called
'Grandpa". So my first advance to be friendly with my step:m:other was very unsu~cessfill. She did, however, come to the
party given in her honor and I thought things would run
smoothly after tl1a.t. They seemed to for a time, as long as
I was living on the farm. After I moved into the Emerick
house and m.y father was beautifyin~ the place for me~ neither
my fa.th er nor his wife ever came to tba.t house together and
m~ father acted as t.hou~th he was afraid to stop in to say
"Hello" to me, and would pick me up every now and then in
his car and drive me in the conntrv to talk to me. It was at
his own SUQ;e:-estion tha.t the Purcellville house was sold ancl
that I moved elsewhere and, in order to make him happy, I
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consented to the sale of the Purcellville property on his direct
promise that he.was buying for me the Lewis farm 3% miles
outside of Purcellville.
Q. Have you any real objection to answering my question·¥
A. None whatever.
Q. Didn't you state yesterday that you would have refused
to sell, or consent to the sale of the Purcellville house, unless
your father agreed to make up the $8,000.00 to buy the Lewis
Property?
A. I certainly would never ha.ve sold the Purcellville house
and left myself totally without a home when I was perfectly
satisfied with it, if I had not been persuaded to do so by my
father. Can't· you understand what I am trying to tell you?
Q. I understood you tllis morning to say that you yeilded
to the persuasions of your father to purchase the Lewis property for you and tlrnt you were induced by the promise of a
further gift of $8,000.
A. The two things worked together to influence me. First,
my desire that my father jbe happy as possible during· his old
age and, second I felt that I had as much right to his money
as his second wife had, who had lived with him but a few
.
years. I could not afford to turn down an offer
page 83 ~ that was $8,000.00 more for my children and myself. Would you turn down an offer like thaU
Q. At that time, your father was 76 years old?
A. Yes.
Q. And your love for him and your concern for: his happiness alone would not have influenced you to accede to his
earnest wishes?
A. No. I am not sure that I understood. .A.s far as his
happiness was concerned, that was something that I considered to be impossible.
Q. Your fat.her did want you to move out of the town t
A. He did, as I have repea.tedly'.told you.
- Q. Yom desire to gTatify that wish alone would not have
been sufficient to induce you to move?
A. It would not. I had two children to think about, as well
as he had one womru1 to think about..
0. Didn't those cl1ildren have a father?
A. Yes, but he was never capable of making- money enough
to ~mmort. them. My father alwavs supported me and my
cl1ildren. Possibly we could have lived on his money. had I
not been accustomed to mnch more. The most monev he ever
made was $125.00 a montl1. To me that was small change.
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Q. So, if I correctly understand you, now, you regarded
your father's necessities as an. opportunity of yours for administering in part upon your father's estate i
A. I don't know what you mean by my father's necessities.
You will have to word that differently.
Q. You would not yeild to your father's request unless he
made you a further contribution of $8,000.00.
·
A. No. That is not altogether correct. My father never
requested me to move out of Purcellville, until he told me that
he would buy me the Lewis farm. It was all his idea to put
across at the same time.
Q. Didn't you state yesterday that you never would have
agreed to sell the Purcellville property, if your father had
not agTeed to buy the Lewis property and to pay the $8,900.00
himself in addition to the $7,000.00 Trust money
page 84 } received from the sale of your home?
A. I would never have consented to the sale
of the Purcellville house for $7,000.00, because I knew when
I sold it at that price that I could never have found another
property as nice as that at the same money. And, of course,
I was induced by my father. He was willi11:g to pay me more
money to get me out of Purcellville. It meant that much to
llim. Do vou understand vet?
.
0. My~ question was, didn't you make that statement imbodied in the question yesterday?
· A. I think I made all of the statements yesterday that I
have just made to, you.
0. Do you understand my question?
A. Yes. I believe I understand your question. You are
trying to make me say thn t I didn't love my fa.th er enough to
g:et our of Purcellville unless he paid me to do it. I loved my
father deeply. He had be()n mother and father, everything-,
to me, until the time of his second marriage. But. he didn't
wish me to sell my home and leave Purcellville without giving
me something in addition to what he had already given me.
I didn't-ask him for this. He volunteered it.
Q. What I am trying to g-et you to answer is whether, or
not. you made the statement on the witness stand yesterday
tha.(you would not have moved at your father's request if he
l1ad not agreed to pay the additional $8,000.00. Whether the
statement was true, or not true, didn't you make it yesterday?
A. The statements I made yesterday are a matter of record
m1,l vou can read them over. ,
Q. Do you decline to answer further the question Y
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A. I think I have answered it.
Q. Did you make that statement yesterday, or didn't you!
A. I think I said yesterday that I would never have consented to the sale of my Purcellville property had it not been
for the wish of my father that I live out of Purcellville and
for his promise that, if I sold the Purcellville house, that he
would buy for me the Lewis farm, which cost
page 85 ~ $8,000.00 more than I received for the Purcellville
property.
Q. Didn't you state yesterday that for many years and up
1o mid including the time that you no longer assisted your
father, his income averaged $20,000. net, sometimes running
as high as $40,000.001
A. Yes, sir.
Q. And yet the very home he was living in with you and
your husband and children was mortg·aged for $7,000.00 by
him?
A. Yes. He borrowed that money when he first contemplated marriage with the idea that he wonld buy me a home
closer to the school. As I have told you before he enjoyed
making money and enjoyed spending it and he gave a lot of
it away. He did for friends, relations, chaiity and everybody. Money never meant anything to my father. It was
easy for him to make a.nd fun for him to spend.
Q. So your father was in debt when he married the second
time?
A. He owed $7,000.00.
Q. I wa.nt to come down to the tra.nsaction under investigation. Didn't you importune your fat.her on numerous occasions from 1927 until his death in 1929 to make additional
provision for you and your cllildren i
A. The only thing that I evel' asked him to do for me was
to give Mr. McFarland a. Deed for the two lots that adjoined
my house in Purcellville. He said he coulcl not do tllat, because his wife would have to sign the Deed a.nd she refused
to do it. That was another fact.or in my selling· the Purcellville property, because the house witbQut the lots was not
desirable.
0. As I understand, tlie only renson tllat your father g·av~
for not giving- vou those 1ots·was the fact that his wife would
not si~ the D~ed T
·
A. That is the onlv reason he ever gave me. He said he
could not convcv real estate without l1Pr si~'Ilature.
~~

'
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Q. You believed him when he said that, didn't
page 86 ~ you 1
A. I am not a lawyer and I believed him.
Q. You believed that, if your father had the legal power,
he would have given you the lots t
A. That was his intention-to give me the lots when the
house in Purcellville was purchased. He told me.
(~. The Purcellville house was sold, was it uoU
A. Yes.
Q. And Mr. McFarland as Trustee received from the sale
of it $7,000.00 which was t.he amount paid fo1~ it; is that correct1
A. And at the same time my father received $2,000.00 from
the sale of his lots.
Q. Did your father give you that $2,000.001
A. Of course, not.
Q. Even though you are not a. lawyer you know that his
wife's sig11aturc to the Deed was not necessary to pay you
the purchase price of $2,000.00 T
A. He could have given me the cash naturally, but the cash
was supposed to be put into the purchase of the Lewis farm.
He figured that he had $6,000.00 to raise with the $2,000.00 that
he got for the lots; then Deed the farm to Mr. McFarland in
Trust for me and my children, but for some reason he changed
his mind and this deal was not gone througl1 w'ith.
Q. So your father did not then g·ive you the $2,000.00 in
cash, or any other wa.y t
A. Not at that time, be didn't give me any money that I
remember. He did pay Mr. Lewis for the corn which had
gone into my silo, because of his failure to carry through with
the agreement and he, a.lso paid Mr. Lewis pasture for the
ten heifers that he had boug·ht and put there. I think he paid
!fr. Lewis for a few farming· imnlements bought at his sale
the clay before and whether that is money from the $2,000.00,
or from another source. I am not a.blc to sa.v.
Q. He, also, paid y011r rent for a w11i1e? =
A. He paid my rent for six montl1s and he gave
pag·e 87 ~ me money always up until very few montlls before
his death. After his check book stopped showing·
entries on my account he used to slip me cash in $50.00 o;. ·
$100.00 bills. He would shake l1ands with me and it would.
be there.
0. He also paid dodor's for ~vou?
A. Always. He did evcryt]1ing for me. My father was
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marvelous to me. I was his only child and he always told me
· anything he did for me was a pleasure. ·
Q. And he continued to do that all during the year 19281
A. Up until his operation, a few months before his death,
he gave me money continuously.
Q. Mrs. Carter, you testified yesterday about your father's
gross breach of faith with you in reference to the Lewis farm
and you, also,, testified that you understood that your father
was borrowing $4,025.00 from Mr. McFarland a.s Trustee out
of the Trust Fund. Now, I will ask you first from the time
. that the Lewis farm deal fell through until your father's
death what effort did you make to get your father to pay you
the $8,000.00 that you say you were to receive as the consideration for your moving out of Town i
.
A. -I never made any effort to get $8,000.00, but I certainly
considered that at the time the Eberhart property was bought
that my father was letting himself down easy. He promised
me $8,000.00, and he was getting off for $4,000.00 and his
reason for -borrowing· the money out of the Trust Fund was
not an unusual thing for him to do. In the operation of his
business, he needed capital and frequently borrowed money
to supply that capital. Over a period of years the '\Vest Virginia Pulp and Paper Company advanced him large sums of
money to be used in the operation of his business. vVhenever
it was possible, he financed himself using the local banks and
his own monev.
Q. You have now stated that the reason for borrowing this
monev out of the Trust Fund was not unusual. ·wm you tell
me when he ever borrowed any money out of this Trust Fund,
from Mr. McFarlancH
page 88 ~ A. The mortgage on the farm house was paid
·
out of insurance money that had been paid to Mr.
McFarland as Trustee. Directly following this, my father
:2:ave Mr. Mc:Farland his Note for $7,000.00, wl1ich was held
hv Mr. McFa.rland until the time of the purchase of the
Purcellville house. For that reason this $4,000.00 Note was
not ·a.n unusual occurrenc.e.
Q. I understood you to Sff~T it was not unusual for him to
.horrow. As a. matter of fact, he didn't borrow money to pay
tl10se Trust r,reditors.
· A. The Trust creditors were naid out. of immrance money
Rlld mv father °'vimr the ohlfo·ation and not having- the money
to reimhmse !fr. 1\foFarland in cash at the moment gave llim
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his Note for $7,000.00, on the amount of the mortgage which
had been paid by Mr. McFarland as ri~rustee.
Q. I think we understand that. Now recurring _to the
present claim that your father made a voluntary obligation
for the purpose of creating a new Trust Fund of $4,025. Did
you understand that that Note bore interest T
·
A. I was not particularly concerned whether the Note bore
interest, or not. It was the principal of the Note that I was ~
concerned about. I naturally supposed that my father was
going to pay interest on this Note just as he had done on the
$7,000.00 one. This interest I didn't expect for a year.
Q. You didn't expect the interest for a year on this Note?
.A. I didn't even think about the interest on the Note, or the
Note either until my father told me in the Spring of 1929 that
he wanted me to go down to Leesburg· a.nd to get the Note
back. When I came to Leesburg to get the Note back I asked
him then if a.ny interest had been pa.id. He told me, ''No".
After _my father's deatl1,_I interviewed Mr. Garrett and asked
l1im how long a Note was good on which no interest had been
})aid. He told me five years.
Q. You have seen the Note?
A. I saw it t11e da.v it was macle out and I saw it
page 89} again when I mailed it back to him. I never saw it
close until yesterday and I noticed then t11at the
Note was made for ninety days.
Q. And from the 21st day of February, 1928 the date of
t11e Note payable ninety clays after date until after you had
clfacovered that your father had made n codicil to his Will you
made no effort whatever to see that either interest or principal was paid?
·
A. T never thought of the Note again until l1e asked me to
~:o to Leesburg to ii:et it. At. t.hat time he was in failing· health
nncl I c~rtainly didn't ask for any payment of interest or
princim•l.
.
O. You wen~ the one that broug-ht the meRsagc to Mr. McFarland tl1at the Note was to be rctumecl, or destroyed, whichever it was.
A. It was, "to be returned".
0. When was that?
A. I cannot recall when tliat WHR, but I know it was somefonc 111 the Spring- bcf ore mv father's cleath.
0. You mean the vea1· of his death?
A. Y P~. He died in the summer.
Q. Wl:um your father asked you to go to Mr. McFarland
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and withdraw the Note, did you remonstrate with your
fatherrY
A. Of course not. I had no intention of worrying my father·.
He seemed distressed at the time. He said, "You have g·ot to
go down to Leesburg and ask Mac to give you back that Note,
because I am afraid I, am going· to need this money myself,.
and after I am dead, I have made a Will leaving you half of
everything I have." I told him I woulcl see )fr. McFarland
and I did see: Mr. l\foF'arlancl.
Q. You positively left tl1e impression on your father's mind
that you would carry out his wishes 1
A. I left my father with tl1e impression that I would see
Mr. McFarland and ask him to return the Note to me.
Q. You detailed yesterday your conversation with Mr. McFarland in which you set up a demand on your own behalf,.
contrary to your father's directions. Did you, on your return,.
or at any subsequent time, advise your father that
page 90 ~ you had set up a claim to Mr. McFarland to the
Note?
A. No. I told my father when he asked me if I had seen
Mr. M:cFa.rland about the Note. I said, "Yes. I saw him".
And that was all I said about it. I didn't wish to g·o any fur-ther into the matter and I talked about something else. He
never brought the subject up again.
Q. What was your father's condition at that time?
A. He was at that time a very ill man and I didn't wish
to worry him.
Q. Was he confined to the bed?
A. I think he was not confined to bed, but it was sometime after his operation when he was apparently convalescing
before his relapse.
Q. You say that was after the operation?
A. Yes.
Q. Do you know when he was operated on?
A. In March I think, I wouldn't swear to t11at.
Q. Now, isn't it a fact that vom father sent you to Mr.
McFarland with reference to the Note, whatever may have
been the direction (to destroy it or return it) shortly after
he lost his contract with this West Vfrginia Pulp and Paper
Cm.npany?
A. It was sometime after that, as I recall it. I think lie
had been disappointed in p:ett.ing as lar~;c a contract as he
expected in April, 1928. He still had a number of timber
tracts whicl1 he owned and on wllich there was still wood to
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be shipped. He still had some territory to draw from, just
how large I don't know; but,~as I understood him, that territory had been curtailed. It was some time the following
Spring after his health -failed that he asked me to see Mr.
McFarland and get the Note back.
Q. You stated yesterday that his contract was not cancelled, but that he was retained as a purchasing agent for a
more limited area?
A. That was my understanding from my father. Whether
tLat is correct, or not, I don't know.
page 91 } Q. Didn't your father lose his contract as a purchasing agent early in 1928?
A. If he did, I don't know that. To my knowledge, he still
was shipping wood to the West Virginia Pulp and Paper
Company until the time of his death and, after his death, several thousands cords of wood were shipped on his account
by his wife. So I presume that he still had some connection
with that company.
Q. Do you mean that, after the failure to purchase the
Lewis property for you that your father failed to take you
into his confidence as fully as he had prior to that time?
A. After my father's second marriage his failure was right
uncertain. I used to stop by and take him to the office, because I worked there probab.ly a year and one-half after he
was married. One day, as I was leaving· his office I met him
coming in with his wife. He sa.id, ''Have you gotten those
statements out and those checks off"? And I said, "Yes,
I have finished with them. They are in the mail." Shortly
after that my father took his wife to Tyrone, Pennsylvania
with him on business and he came back feeling very much
elated, because, as an elderl:\T gentleman, he had been complimented by the manager of the Company on his very charming young wife. A few days after his return, he handed me
a letter from the West Virginia Pulp and Paper Company
· and said, ''Read this". The letter was instructing him to
cancel all Powers of Attorney that he mig·ht have existing
and sign his own cheeks. I said, '' This is the answer to your
wife's interview with Mr. Beaston. As far as I am concerned, I am throug·h helping you with your business." After tha.t I had letters from my father telling me tha.t he missed
seeing me in the office and asked me please to come back and
help him. I never did this, because I knew my presence in
the office was objectionable to bis wife. From that time on
mv
. contact with his business affairs was verv" limited and
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I didn't see my father nearly as often as I had been accustomed to.
Q. Do you really think that all of that is responsive to
my simple ·question: whether you enjoyed your
page 92 ~ father's confidence a.fter the failure of his purchase of the Lewis farm¥
A. I never enjoyed his confidence after his remarriage, I
am telling you.
Q. In the hope of shortening this and eliminating so many
wholly irrelevant statements, I may say that for my part
and, I am sure my view will be shared by the Commission and
the Court, that I am not in the least concerned about this
fact, of your resentment of your father's new wife, nor do
I think the Commissioner, or Court, will be at all interested
with the fact that you, also, acquired a new husband with
much more promptness than your father acquired a new
wife.
A. Faster worker.
Q. Let us confine ourselves to the issue. You say that
your father and Mrs. Baker visited the office on this occasion? When was that?
A. In 1924, I think. The latter part of 1924, or the iirst
of 1925.
Q. So you attributed the influence of that trip in 1924, or
1925, to- the curtailment of the contract in 1929?
A. Of course not. I attributed the curtailment of that contract in 1929 to the fact that the Company realized that my
father was an old man.
Q. You stated yesterday with a great deal of reiteration
that your father's contract was not cancelled. but merely
that his field of operation was curtailed 1
A.. Tha.t was my understanding·. I may be wrong, but, as
I remember it, that is what he told me.
Q. Those contracts were made yearly?
A. Yes.
Q. And if the contract wa.s not renewed in M'arch, 1928
that would mean that your father could not purchase wood
stuff as an agent for the Company?
A. If they cancelled his contract, that. would stop him in
his operations.
Q. Tha.t would not necessarily prohibit the Company's taking up materials already purchased by him as their agentf
A. Of course not.
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page 93 ~

Q. I ask you to examine that letter and identify
that as a letter from the West Virginia Pulp and
Paper Company.
A. It is unquestionably. The last paragraph you will note.
Q. Tl1e blue stamp, T. C. Baker, March 7, 1928, Purcellville, Virginia indicateR that your father received this letter
at that time and it was stamped in his office, does it not 7
A. Yes, sir.
Q. I have already exhibited the letter to Mr. Connor, Counsel for l\frs. Carter, and I how hand it to the Commissioner
f01· examination and will ask that a copy be made and filed as
a part of the evidence in order that I may return the letter,
since the letter is not mine.
Commissioner: That will be satisfactory.

Q. So it is true that your father's principal source of revenue was very materially reduced March, 19281
.A. I believe that is true.
Q. .You testified yesterday with ref ercnce to this Note and
you stated, in substance, that when your father received this
Note dated :February 21, 1928, payable 90 days after date,
'' I promise to pay to E. L. McFarland, or order $4,025.00".
That your father directed you to return this Note to Mr. ~fo.
Farland, the payer with the request that he chanµ;e it to "E.
L. McFarland, Trustee'', or to add the word, 'Trustee'.
A. Yes.
Q. Your father sig11ed the Note in your presence t
A. Yes, for $4,025.00, in my presence.
Q. I believe you stated that your father had been a business man from your earliest recollection dealing with large
sums of money during those years, and yet you say tl1at your
father didn't add the word 'Trustee' and didn't make a Note
to suit himself, but requested you to write to the payee named
in the Note asking him to make it. payable to another payee,
or to himself as Trustee?
page 94} . A. That is what happened. My father's reason
for not making out a new Note himself was because he didn't have a Leesburg Bank Note in his office and
he wished the Note to be drawn on the Loudoun National
Bank. He didn't want to deface the Note gotten from Mr.
McFarland by either writing in the da.te, or by adding the
word 'Trustee'. The Note was not dated until it was received by Mr. McFarland.
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Q. Will you examine this Note and tell me why it would
deface the Note·more for Mr. Baker to write the word 'Trustee' than for. Mr. McFarland to write the word 'Trustee!'
A. You will notice that this Note is filled out in Mr. McFarland,'s handwriting. My father didn't wish to have two
handwritings appear on the Note and, for that reason, instructed me to request Mr. Mc.Farland to add the word Trustee in his own handwriting.
Q. And so, rather than write the word '' Tr1.1stee'' in himself he preferred the person to whom the Note was payable
to make a material alteration after he had signed the Note t
A. He had perfect confidence in Mr. McFarland, he had
been a lifelong friend of my father. I believe, Mr. l\foFarland had always known my father. My father regarded him
very highly, or he never would have placed him in the position of Trustee for me and my children.
Q. You were very much interested in the Note T
A. I was interested to the extent of its depleting my Trust
Fund that much.
Q. And so your father expected Mr. Mc.Farland at the request of one whom, you say, was not interested to make this
material alteration in the Note?
A. He expected Mr. McFarland to add the word ''Trustee",
as he assumed it was an oversight on his part not to have
written it that way in the first place.
Q. You stated yesterday that yon wrote a letter at your
father's request to Mr. McFarland f
page 95 ~ A. I did.
Q. Did your fa.th er ever see that letter T .
A. I wrote it in his office wheu he requested me to do so.
That piece of carbon paper is out of my father's office and
the letter was written on my father's typewriter in his presence. I do not recall whether I handed him the note after
I wrote it, or not, but at any rate I wrote to Mr. McFarland
at my father's request. I was not particularly familiar with
the importance of the word 'Trustee' mys~lf and did not notice that it was not written on tl1e face of the ijote, but my
father did notice it and commented that he didn't owe l\fr.
McFarland any money, but that he owed the money to the
Trust Fund and instructed me to write to Mr. :McFarland.
tellinA' him to write the word 'Trustee' after his name.
Q. I understand that you say that you wrote this at your
father's request and in his office and in his presence t
A. Yes, sir.
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Q. Will you tell me why it was that your father did not
sign the letter to Mr. McFarland, instead of having you send
him the letter Y
A. My father had always been in the habit of having me
take care of mat.terSi for him and he simply told me to write
the letter. I had brought him the Note and, after signing
it, he told me to write the letter and I did it. I am glad because, if my father had written it, it would have been in his
files and not in mine.
Q. Didn't you regard that letter as a part of your father's
office files Y
a. Oh no I That was a personal letter written at his request. The refore, I kept the copy in my own file.
Q. So you took the precaution to keep the carbon copy of
the letter, which you say your father requested you to write Y
A. I kept all correspondence I ever had with Mr. Mc1Fa.rland pertaining to the Trust, because I considered the
papers were of some importance and, for that reason, I have
never destroyed any letter from him, or any copies of letters to him.
page 96 ~ Q. I believe _you say that you closed up the deal
with Mrs. E:berharU ·
.A:... I gave Mrs. Eberhart my personal check for $100.00 on
the Loudoun Bank to make the deal binding. This was done
on Mr. MCFarland 's assurance that he would pay the check·
when it came in at the Bank.
Q. I understood you to testify yesterday with a great deal
of reiteration that you took from Mrs. Eberhart a receipt?
A. I did take from Mrs. Eberhart a. receipt, the form of
which was from Mr. McFarland's dictation.
Q. Have you been able to locate that receipt which you
say is "possibly kicking a.1·ound somewhere"?
A. I believe I turned the receipt over to Mr. McFarland,
but I am not sure whethel' I did, or not. I don't ha.ve it myself.
· Q. Yesterday you stated tl1at it mig·ht be ''kicking around
somewhere''. "\Vhv do you suggest that yon may have turned
it over to Mr. :McFarland!
A. Didn't I sugg;est that he had it, possibly, yesterday?
Q. You t.hought it of sufficient importance to have a c.arbon
copy of this letter written at your father's request and yet
you didn't think it of sufficient importance to preserve a receipt evidencing the contract. for the purchase of the property from Mrs. Eberhart?

116

Supreme Court of Appeals of Virginia.
Mrs. La11,ra Margaret Baker Shedd Carter.

A. I think I turned the receipt over to Mr. McFarland. At
any rate, the receipt was of no interest to me after the Deed
for the property had been received by Mr. McFarland.
Q. You suggest that you may have turned the! receipt over
to Mr. McFarland, do you mean as Trustee T
A. Naturally.
Q~ It is also true that you went to see Mr. McFarland with
reference to this contemplated purchase of the Eberhart
property, which was afterwards bought for $4,025.00 before
vou went to see Mrs. Eberhart t
·
A. Yes.
page 97 ~ Q. Did you and your father both go to see Mr.
McFarland with reference to the purchase of this
Eberhart property f
A. Yes.
Q. If this purchase of this property represented an independent Trust the funds to be furnished by your father
and not by Mr. McF'arland as 'rrustee; why was Mr. McFarland's consent necessary, or why was consultation with
him necessary Y
A. Because my father wished to borrow monev from Mr.
Mc.Farland as Trustee and without consulting Mr. l\foFarland neither he nor I knew whether this would be agreeable
to Mr. l\foFarland. Mr . .McFarland was ag-reeable to lending the money out of the Trust Fund and taking my father's
Note for the obligation. Tha.t was our conversation prior
to the time of my seeing· Mrs. Eberhart.
Q. Didn't Mr. McFarland tell you and your father that
the purchase of this property would be satisfactory to him,
if it was satisfactory to you and your father?
A. He said he was perfectly wiliing to lend tlle money out of
the Trust Fund to pay for the property and he didn't consider it was even necessary for him to go and look at it. He
didn't even look at the property before it was purchased. We
both felt at the time of the purchase tha.t we were lending
some money out of the Trust Fund to my father to buy a.
house for me and my children. Mr. Garrett was instructed
to draw up a Deed for tlie property in Trust to Mr. l\foFarland for me and my children. That Deed is a matter of record.
·
Q. When the property was paid for, your father didn't put
up one cent of the purchase price. did he 1
A. Mr. McFarland 11ad in his possession mv father's Note
which was signed for $4,025.00, before he paid Mrs. Eberhart
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any money. I pr~sume that the check for $100.00 on the
strength of my father's Note and Mr. McFarland's promise
to pay, was received at the bank and paid after February 21
when the Note was in Mr. McFarland's hands.
page 98 } Q. I say, your father didn't put up one cent?
A. He put up a Note to cover all of the money.
Q. Did he pay Mrs. Eberhart any money t
A. Mr. McFarland paid Mrs. Eberhart, because he was
the Trustee.
Q. While waiting for Mr. McFarland to bring papers, will
ask Mrs. Carter of her father paid her $150.00 a month for
maintenance, or-living expenses, until the time of his death i
A. Not until the time of his death; until the time of his illness, he did.
Q. And tha.t ha.d been done since your marriage!
A. He always gave me $150.00 a month and whenever I
needed more he g·ave me that.
Q. He boug·ht other things for you beside those mentioned
in the Trust and paid other money to you from time to time,
didn't he?
A. For the support of me and my children.
Q. At the adjournment yesterday you were asked to bring
a letter 7
A. I could not :find that letter. I am sorry.
Q. Is that a copy of the letter received from your father?·
A. I think it is.
Q. You say you received a letter of which that is a copyi
A. Yes.
Q. Tllis is a carbon copy dated June 24, 1928, addressed
''Mrs. L. M. B. Shedd, Round Hill, Virginia" and I will ask
the Commissioner if he will make a copy of this and file it as
a part of the evidence in order that I might return this copy
to Mr. Baker's :files. The letter has alreadv been exhibited to the witness and her Counsel and is now.handed the
Commissioner for his examination.
Q. I ask you to examine this check March 6, 1928, drawn
by E. L. McFarland "Trust Shedd" for $3,925.00 and ask
you if that represents tl1e balauoo of the purchase price of
the Eberhart place?
A. Yes, sir.
Q. And I will ask you to examine this check
pa~:c 99} dated February 19, 1928. payable to Mrs. Nora B.
Eberlmrt $100.00 siµ:ned "L. M. B. Shedd" and
written in pencil above, ''E. L. Mc.Farland'', and below noted
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"CHG TJ\ust Act. E. L. Mc., Trustee. Is that the check you
gave Mrs. Eberhart!
.
A. Yes.
Q. And those notations, to which I referred; that is, Mr.
McFarland's name and your name, were not on the check
when yon gave it to Mrs .. EberharU
A. No, sir. They were put on it by Mr. McFarland, I presume.
Q. The check except for the printed part and the notation
by Mr. McFarland, is whollv in your handwriting?
·
"
·
A. Yes, sir.
Q. So the actual payment of this price of. this farm was
made by Mr. McFarland as Trustee and out of the Trust
Fund, wasn't itT
A. Yes, sir, on the strength of my father's Note to reimburse the Trust Fund of money loaned him for that purchase.
Q. Your father did not first borrow the money f 1:om Mr.
McFarland then out of the Fund pay for this property himself!
A. No. He wished Mr. McFarland to attend to this transaction. He gave him his Note to hold as Trustee in lieu of
the $4,025.00, which the Trust Fund had been depleted ·by
the purchase of this property.
Q. And that method of handling it was a loan to your
father to enable him to pay for the property?
A. Yes, sir. My father was borrowing the money from the
Trust Fund to pay for the Round Hill house and he gave Mr.
McFarland his Note for the loan.
Q. If the purchase of the R.ound Hill house had nothing to
do with a former Trust and if Mr. McFarland had nothing
to do with the purchase of this property, and if it was the
purpose of your father to buy this property himself and set
up a new Trust, can you explain why your father did not have
Mr. McFarland draw his check as Trustee payable to your
father's order for the full purclrnse price, or the amount desired to be borrowed and take your father's Note for the same
in order that your· father whom you say was buypage 100 ~ ing the property with his own Trust Fund could
pay for the farm himself?
A. Yes. I can tell yon why tha.t was done that way. lVIy
.father wanted to buy this property and he didn't care to have
it kno~ in the office that he was bnyin?: it. He was a very
busy man, away from home a great deal of the time and he
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wanted Mr. McFarland to attend to the transaction in Leesburg, when Mrs. Eberhart came here to deliver the Deed.
. It was a new Trust set up for this property. Mr. Ed Garrett
drew it. So that is why the matter was handled in that
way.
Q. So that is why the matter was handled in that way¥
A. Yes, sir.
Q. Partly on account of secrecy Y
A. His desire to fulfill his promise to me to buy me another
home outside of Purcellville was his first motive and his desire to, at the same time, to keep peace at ·home prompted
him to handle the matter in this way.
Q. So that is your explanation of why it was handled in
that way?
A. Yes.
Q. Who ,was working in his· office at that time?
,
A. Annie Smith' of Purcellville, Ethel Reid of Purcellville,
I believe. I think John Reid had left at this time; I am not
sure. Neither am I sure whetl1er Terry Hirst was employed
by my father. He possibly was.
Q. Of course, it would have been necessary that each of
those employed in his office woukl have known about this matter had he have drawn a check to Mrs. Eberhart himself¥
A. Yes, sir. N<>1 necessarily Mr. Hirst, but I imagine the
rest working there would have known, had he given his check.
Q. Isn't this all a matter of surmise on your parU
A. No, sir.
Q. Of cour8e, none of theRe employers were as trustworthy
as this man vou call "Heat."?
· A. I imagine the people employed there were
page 101 ~ equally as trustworthy as Heat Eubank.
Q'. If I correctly understood you yesterday you
made no effort to set up anv claim until after you discovered
your father l1a.d made a codicil to his Will disappointing you
in your expecta.t.ions ?
A. I naturally made no claim for this Note- to be paid, or
the interest on any part during mv father's lifetime, until
after lte had l'eqnPsted me to see Mr. McFarland and return
tl1e Note to him. I never would lia.vc asked him for any payment. on the Note durin.g· his lifetime, but I had every intention that tbe Note would be collec{ed when it was given and
I certainly considered it a. just claim against his estate, after
lie wn s dead.
Q. I didn't ask you wl1at was in your mind, nor what you
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purposed, but what you did 1 Isn't it true that you set up
no claim until vou found that there was a codicil to his
Will?
.,
A. I asked Mr. McFarland to keep the Note and I certainly·
gave him to understand that I didn't want it destroyed, or
returned, or anything except for it to be kept.
Q. Was that the day you carried your father's message
to him, with reference to the Note?
A. Yes.
Q. You reg·arded yourself as your father's trusted emis-sary to Mr. McFarland in conveying that message, didn't you'?
A. I regarded myself as delivering a message from my
father to Mr. l\ifoF'arland, a message which I considered at
the time that I was not willing to have granted.
Q. Having gone from your father to Mr. McFarland as his
agent, you took that opportunity to assert what you thought
were your own rights?
A. I was· not my father's agent. I was his daughter de.
livering a message from him, at the same time, realizing my
own rig·hts in the case. I requested Mr. McFarland to hold
tight to the Note and he did hold tight to the Note.
Q. You realized, at that time, that your interpage 102 ~ est and your father's conflicted, as indicated by
his message through you, didn't you?
A. I rea.lized tha.t my father had borrowed money out of
the Trust Fund and I didn't feel that he had any right to
withdraw that Note and I had no right to give it back to him,
even if I had wanted to. The house had been bought on the
strength of this Note. The money borrowed out of the Trust
Fund and I was more interested in the welfare of myself ancl
my two children than in my fathe·r's wife.
Q. Your father's wife didn't ask you to carry any message
to Mr. McFarlandl
A. I don't believe she knew of the existence of this Note,
until after my father's death. Certainly I never discussed
it with her and I doubt seriously if my father did either.
Q. Will you answer my question,-if you carried any message from your father's wife to l\fr. 1foFarland1
A. I didn't.
Q. Did you, at a.ny time, acquaint your father with the fact
that vou had taken advantage of the opportunity g·iven you
as hi; messenger to assert yon r claim against his wishes 1
A. I didn't, because my fatl101· was ill and I didn't want
to worry him about money, or anything else: He was being
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worried enough. His careus was being picked before he was
dead, anyhow.
Q. You have stated that your father bortowed this money
and gave a Note to :ifr. McFarland as Trustee. As a matter
of fact, did your father ever give Mr. McFarland a Note as
Trustee?
A. My father told me at the time he signed the Note to.
Mr. McFarland that he did not owe Mr. McFarland any
money, that he was · borrowing the money from the Trust
Fund and that the word 'Trustee' should be added to the
Note. He requested me to write to him directing him to add
the word 'Trustee'. He naturally supposed that Mr. McFarland would do this.
Q. ,vas it not equally natural for your father to suppose
that you would carry out his wishes with reference to this
matter!·
page 103} A. My father was not well, as I have told you,
when he asked me to deliver this message. It
didn't occur to him that I had any legal rights in the matter.
It did, however, occur to me and for that reason I asked Mr.
McFarland to hold the Note.
Q. At the time you carried this message from your father
to Mr. McFarland, was that in the Spring of 1928, or not t
A. As I recall, it was in the 8pring of 1929, shortly before my father's death, or sometime after his operation.
Q. After your father's operation, did he ever get out and
come to Leesburg?
A. Yes, on one occasion, h<?- wa:-; bron!?:ht clown lmre and,
Jinder pressure, added a codicil to his Will. That was less
than sixty days before his death when he was under the influence of morphine and an ill and dying man.
Q. That is the only time your father came to Leesburg after his operation!
A. I do not know. I wasn't with mv father. I wasn't living with him and, for that reason, I cannot say, but I assume
that he didn't come verv often because of his condition.
Q. For the purpose
refreshing your recollection, as I
recall, Mr. :McFarland's testimony with reference to the destruction, or cancellation of the Noto fixed tl1e time as shortly
after he lost his contract with the Pulp Company. The letter
fixes that date as March 5, 1928. ·wasn't your visit to J\fr.
McFarland 1with your father's message shortly after this
cla.te?
.A~ Mr. J\,foFarla.nd 's memory and mine apparently differ
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on this point. As I recall it, I didn't discuss the matter with
Mr. McFarland until the Spring of 19'29.
Q. You have not yet answered my question,-if you didn't
first make up your mind to enforce the collection of this Note,
after you discovered that your father had made this codicil
to his Will?
A. No, sir. I had every intention that the Note be collected
when it was given. .At the time of my first interpage 104 ~ view with Mr. McFarland, delivering to him my
father's message I still expected to collect the
Note and after my father's· death I still expected to collect
the Note; and, I might add, I yet expect to collect jt.
Q. Did you consult counsel with reference to this until after the contents of that codicil were made known to you Y
A. I did. I consulted Counsel at the time that my father
requested me to come to Leesburg and g·et the Note back.
Q. Whom did you consult 7
A. Joe Moore at Berryville. He told me the Note was
Trust property and to leave, it alone.
Q. But you didn't contemplate any action' during your
father's lifetime 1
· A. I never would have brought any action during his lifetime, but I knew, at the time, we were discussing it that my
father's life was very limited.
Q. .And so, with the knowledge that your father's life was
limited and without awaiting his death, you consulted Counsel with a view to litigation over his property after his
death7
A. No·. Not with a view of litigation. I never thoug~t
litigation would be necessary. I simply consulted Counsel
to confirm my own idea that the Note was an asset of the
.Trust.
Q. Had you ever consulted Counsel with-reference to your
right in any of the former Trusts f
A. No. I had talked to Mr. Ed Garrett when the Trusts
were drawn up. The first Trust was written twice, bee.a.use
I did not like the· "\\1'ay the original one was drawn and M.r.
Garrett told me to be sure I was satisfied with the Trust before it was made a matter of record, because after it was
made a matter of record, no one could change it, even my
fat.her himself, he said.
Q. And with sufficient uncertainty in your mind to warrant
consulting Counsel before your father's death,
page 105 ~ you purposely and deliberately waited until your
father's eyes weer closed in clcath and his lips
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sealed with an eternal silence before you set up this claim in
a Court of Law?

.A. After my fathcir's death, I asked Mr. McFarland .to
collect the Note as it was a just claim against his estate.
Q. And in the fifteen, or sixteen, or eithteen months that
he lived after this transaction you never obtained one line
from him to put beyond all peradventure any question about
this matter, about which you entertained such grave doubts,
as to employ counsel even before his death Y
A. I didn't employ Counsel until after his death. I merely
asked a question of a lawyer before his death. I never paid
for that service. I never entertained any doubt as to the
value of this claim.
Q. I underst.ood you to say that your father assembled all
his data eua:bling him to make his income tax return and
then came to Leesburg to have it made up¥ ·
A. No, sir. I said he went to Hamilton during the time I
worked in his office.
Q. Dicln 't your father, from time to time, or at least once
a year have accurate statements compiled of all debts due
to him and all debts clue by him?
A. My father never did that, to my knowledge. He was
very careless about a lot of things, pertaining to his business.
Q. He owned lumber, timber and owed people and people
owed him, et cetera; isn't that true?
A. I think, as a matter of fact, he owed more people than
people owed him. The only ones that ever owed him money
tlmt he expected to collect. were the companies where he sold
wood, or lumber, or ties, or whatever it might have been. He
didn't make a practice of lending· money. He used what
money he had in his own business and borrowed more than
he loaned.
Q. Then your father really had no way of knowing what
he was worth Y
A. I don't think it ever worried him very mucl1.
page 106 ~ He never p;ave tha.t. much thought. He told me
that he lmd alwavs been able to make monev and
always enjoyed spending it ai1d, for tha.t reason, money ineani
very little to him.
Q. You misunderstood iny question. I dicln 't ask you about
his worries. I asked you about his knowledge of his affairs.
Do you want t.he Commissioner to understand that your father
clidn 't know what he had, or what he owned, wl1ether it worried him, or not?
1
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A. No, sir. I don't wish the Commissioner to think I considered my father a fool; but I do say that I think my father
gave very little thought to the matter of what he was worth,
or was not worth. If he had cared about money, he would
have been quite a wealthy man, because he made enough during his life to haYe accumulated a lot.
Q. You stated yesterday that your father made an income
tax return. I suppose you mean Federal Income Tax Return?
A . .Yes, sir.
Q. Did he make any return of income tax to the State of
Virginia!
A. I think so.
Q. Did he make any return of his property, real or personal, tangible or intangible property, to the Commissioner
of Revenue Y
·
A. I don't understand your question. Any return to whom f
Do you mean to the Federal Government and to the State of
Virginia Y
Q. The Law requires every person to make a return of the
property to the Commissioner of Revenue from his district
.for the purpose of local and state taxation. Did your father
pay any such taxes Y
A. Yes, eir.
Q. Did he make his return of his property to the Commissioner of Reven no!
A. Yes.
Q. Didn't he find it necessary to make up a. statement in
order to make that. return f
A. He made a statement of his income, deducting his taxes,
salaries paid, expenses of operating his business, those things
were deducted and he paicl a tax on as little as he could possibly figure. Most ·people do.
page 107 ~ Q. If you will say that you honestly do not
know what I mean by returning his property for
taxation, I will not pursue the matter any f-urther.
A. I honestly do not understand your question. Are you
speaking- of real estate in connection with property?
Q. Did your father ever have his books audited?
A. Yes.
·
Q. Who did it?
.
A. Mr. Bayne of Alexandria, a public accountant.
Q. Who furnished the data to Mr. Bayne, on these accounts?
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A. I was not working in my father's office during the time
Mr. Bayne audited his accounts.
_

RE-EX.A.MIN ATION.
By Mr. Connor:
Q. Do you actually know what the function of the Commissioner of Revenue is?
A. No, sir.
Q. Do you know who assesses, or puts a value on all the
property a person owns for the purpose of making him pay
taxes to support the County and State Governments and
pay the schools, et cetera? Do you know what name he goes
by?
.
A. Tax Assessor is· the only name I know.
Q. You didn't know we called him the Commissioner of
Revenuef
A. No.
Q. I don't know what the practice is in Prince William
County, or most other Counties I know the Tax Commissioner's Office trys to prevail on the Commissioner of Revenue now to do his work largely by mail, but in Loudoun
County it is the rule that the deputy, or the Commis.sionell"
himself goes around and sees the individual and gets him to
give in bis property. Do you recall ·whether l\{r. Thomas
Marshall, who has been Commissioner, or Deputy Commissioner; of Jefferson District for a long, long time, ever came
around to your father's office to. see what he ought to pay
taxes on 7
A. I remember his coming every year. I always thought
he was known as u Tax A.ssessor.
pag·e 108 ~ Q. Recurring· to the interest which you manifested in this Note, which your father had executed and delivered, or told you to deliver by mail to Mr. McFarland for the sum of $4,025.00, did you consider that the
interest t.11at 11 ou had in that Note was entirely and altogether
personal witl1 you, or that someone else was interested with
vou?
· A. I knew that mv children were interested with me. All
of these various Tr'usts had been set up for the benefit of
me and mv children. .
Q. A"nd.how many children did vou have int.he year 19271
A. Two.
·
·
·
Q. It is my recollection that according to the conditions
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of the Trust~, all of these three several Deeds of Trust are
for the benefit not only of your children in, esse but of any
unborn children. is that correcU
A. That is. I had no way of knowing how many children
I might have when these Trusts were drawn and neither hacl
my father.
Q. Have you bad any additions to your family since th(~
execution of this last TrusU
A. I have one more child now.
Q. Are all three of your children living t
A. Yes, sir.
Q. Would you object to statingi the ages of these children f
A. lvfy son, Thomas Baker Shedd, will be twenty-one years
old July 22 of this year. My daughter, M:a.ry Elizabeth
Shedd, was seventeen years old the 28th of February, just
past.· Mary Virginia Carter is twenty months old, March
23rd.
Q. .A.t the time you delivered this message from your father
to Mr. McFarland, requesting the return of the Note, did your
father, at the time he made. this request to you, or at any
time prior thereto, tell you for what purpose he wanted that
Note re tu med to him Y
A. Yes, my father told me that he might need this money
for his own personal use during his Ufetime. That he had
made a Will taking· care of me and that he preferred the Note
to be returned to him.
page 109 ~
Q. Did you at the time he told you this, or at
any time intervening, from the time he told you
that and the day that you delivered his message to Mr. McFarland, consider the interest of your children in this Note,
or transaction 1
A. I certainly did. I have always considered my children.
I have considered their interest more than my own, because
I felt that I could take care of myself, but my children had
no inheritance from their father and I knew tl1ev never would
have any from him. The only possible clrnnce"' they had for
any inheritance was from my side of the family, principally
through my father.
Q. Did you, or did you not lrnve ilH~ soli<>itude nncl int.erest
of vour children in this matt.e1· in your mind when vou consulted Mr. Moore?
~
·
A. I certainly did.
Q. Had it been left to your own individual and personal
clesi'res wit11011t consideration of your children, would you,
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or would you not, have hesitated to return the Note to your
father?
A. Had I had no children, I would have been more inclined
to return the Note to my father. But at the same time, I felt
that I was closer to him and had more right to his money
than a woman he had just married a few years prior, so I
doubt if I would have wanted the Note returned, even if I
had had no children; but the fact that I did have two children
made me want to have the Note kept alive.
Q. Now two of your children are still minors Y ,
A. Yes, sir.
Q. If it had been the question of actual necessity, or your
father's ease of mind and comfort in his declining days, or
a sacrifice upon your part of any pecuniary interest what
choice would you have made?
A. I would have gotten the Note and given it back to him,
if my father had been made to suffer any by its not having
been returned to him. I would have done anything for his
peace of mind during his last days._
page 110 ~ Q. Ther~ was no suggestion before the death
of your father that he did not have abundant
means to supply. all of his physical wants, or that he would
ever need, as long as be lived, any :financial assistance, was
tbereY
A. No, sir.

;Further deponent saith not.
page 111

~

The further taking of the depositions in this
cause was resumed at the office of W. A. Metzger,
Commissioner, in Leesburg, Virginia, on May 22, 1936, by
agreement of all parties interested, ·by Counsel.

Present.: Cecil Connor, Attorney for Exceptant.
John S. Barbour, Attorney for Executrix.
Robert A. Hutcllison, Attorney for ]J. L. McFarland, Trus"
tee.
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Witness,

MRS. L. :u. B. SHlJDD CAH.TER,
having beeJJ duly sworn, deposes and says as follows:
DIRhlCT EXA1\HNATI0N.
Bv :Mr.· Connor :
· Q. I believe you have testified that your father died in
the month of July, 1929. When did his health first begiu
seriously to fail¥
A. In the .Spring of 1929.
Q. Did he have any serious illness in the year 1928 Y
A. None whatever.
Q. You have spoken about his ha.Ying gone to the Emergency Hospital for an operation, when was this?
A. In March. 1929.
Q. Have you procured from officials of the hospita1 a copy
of the record of that institution showing when he was admitted a.nd for what purpose and how long· he· remained
there?
A. Yes.
Q. I l1and you a transcript of the record filed by S. L. Blundon. the record Librarian; Is that the paper?
A. Yes, sir.
The Commi::;8ioner: It has been a.greed by Counsel that
this memorimdu sliall be aclmit.ted as evidence subject to all
exception us to rr]evancy.

CROSS EXAMINATION.
Bv Mr. Hutchison:
··Q. On the 24th day of 1\farch, .1926, in the com·Re of your
direct examination vou stated that vou had a conpag·e 112 ~ versation with Mr. McFar]and two ,~eeks after the
death of vour father and I will hand vou this
record merelv to refresh vour recollection.
.
A. Yes, sir.
"
Q. In tl1a.t testimony you stated that Mr. Edwin E. GarrP.t.t ha<l just told you that he, 1\fr. McFarland, cou]d collect
this Not.e in issue. Did Mr. Gnrrett tell vou tliat Mr. 1\foFarland ~ould collect t.hat Note¥
·
A. Yes. sir.
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Q. Now, this conversation with Mr. McFarland was two
weeks after the death of vour fa.therf
A. Yes, it was the day the ·wm was read.
Q. When did 1\fr. Garrett tell you Mr. McFarland could
collect that Note?
- A. The day the ,vm was read l1e told me that.
Q. Did you, or Mr. McFarland either one, show Mr. Garrett
that Note on which he based his opinion?
A. I did not have the Note and I do not know whether Mr.
McFarland showed it to him, or not.
Q. On your former examination on March 24, this year,
you testified in regard to the receipt which was given when
the bargain for the purchase of the Eberhart place was made.
Have you made a search for that receipt since your former
testimony?
A.. No. I know that I do not have the receipt. It was
turned over to Mr. McFarland, I am sure.
.
Q·. At all events, you have made no effort to locate the receipt?
A. No, sir. No one asked me to.
Q. As nearly as you can recall, in whose name was the
receipt made, or in whose names was the receipt made?
A. The receipt was made to me from Mrs. Eberhart..
Q. Was there anything on the receipt to indicate that this
property was being purc1iased as Trust property?
A. No. Mr. MCJFarland had authorized me to give Mrs.
}Jberhart a down payment of whatever small sum might be
necessary-$100.00, or more. He told me that he would pay
the check when it came into the bank, out of the
page 113} Trust Fund money. I gave my personal check
on the Leesburg·, Loudoun National Bank and Mr.
'McFarland paid the check out of the Trust Fund when it was
received at the Bank. 1\fr. McFarland dictated to me the
form of receipt wllich I was to have Mrs. Eberhart si~n. The
receipt was written in my J1andwriting at Mr._ McFarland's
dictation.
Q. Have they typewriters in the Bank?
A. Of course.
Q. "\Yhy didn't Mr. McFarland make out the form of receipt himself instead of having you prepare it?
A. You will have to ask Mr. McFarland.
Q. Did you use the form prepared by him?
A. I did.
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Q. Filled in there the name and the amount to be pai<l
cashY
_
A. The amount that was to be paid as cash was left blank
until I knew what that amount was to be.
Q. v\Then you ascertained that amount, what did you do Y
A. As I recall, I wrote at Mr. McFarland's dictation a
form of receipt there in the Bank. ·when I got to Washington I copied that in the Post Office building where the transaction took place and put in the amount of $100.00 then. I.
simply made hurried Notes in the Bank at his dictation and
copied them later.
Q. And you think that you turned the receipt over to Mr.
MeFarlandT
A. I think I did.
Q. What did you do with the form prepared at his dictation?
A. I didn't keep that. It was of no value to me.
Q. When did Mr. or Mrs. Eberhart first ascertain that this
property was not to ·be conveyed to you in your individual
capacityT
·
A. They kne,v that from the start.
Q. You mean that they knew that the Deed was to be made
to l\fr. McFarland as Trustee and not to you in your individual capacity?
A. I don't recall having told Mrs. Eberhart
page 114 ~ anything other than, if she would come to Leesburg that Mr. McFarland at the Loudoun National Bank would pay her the balance of the purchase price
for the property in cash. Now, whether Mrs. Eberhart knew
that the property was being· bought in Trust, or not, I really
do not know. The principal thing· that she was interested
in, naturally, was the money that she was to get out of the
~~.

Q. Let me see if I understand your recollection.

-

Mrs.
Eberhart knew that the property wa.s being bought by Mr.
McFarland as Trustee, is that correct?
A. I a.m not sure whet.her she knew that, or not. She was
reasonably sure that she was selling the property for cash and
she was going to deliver a g·ood and sufficient Deed for it. I
suppose at the time that Mr. McFarland gave her the balance
of $3.925.00 that l1e signed the check as Trustee and she must ·
have known then, if she did not lmow before, that the house
was being bought in a trust.
Q. When you went to Washing-ton to make the bargain, to
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make the initial payment and to obtain a receipt, your purpose was to have a binding bargain with .Mrs. Eberhart, so
she could not change her mind, is that .correct?
A. Yes, sir, and that was the.reason why I asked Mr. McFarland to dictate the form of receipt to be signed.
.
Q. Then you took a receipt from Mrs. Eberhart in your
own name, which receipt did not show that the Deed was to
be made to Mr. Mc.Farland as Trustee. Is that correct?
A. Yes. As I have told you before, at the time I gave Mrs.
Eberhart my check for $100.00 on the Loudoun National Bank,
I did not myself have any checking account with the Bank
and the check was given to her on the strength of Mr. McFarland's advice and his promise to pay it when it came in.
I have not been in the habit of issuing checks on Banks where
I do not have an account.
Q. There was nothing· on that receipt to bind Mrs. Eberhart to a sale- of that property "to Mr. McFarland, was there1
page 115 ~

Counsel for Exceptants objects to this question,
because it necessarily involves an expression ~f
a legal opinion, which the witness herself is not competent to
answer.

Mr. Hutchison continues:
Q. I reframe the question and confine the answer to facts
only. Was there anything on that receipt to indicate that
Mr. McFarland as Trustee, or otherwise, had any interest in
this transaction 7
A. I don't think so. May I ask the question if Mr. McFar-land has the receipt, or has Mr. Connor ever seen iU
Q. What I am trying to do is to search the conscience of
this witness with reference to this transaction and to test
her recollection.

R,E-EXA!UN ATION.
By Mr. Connor:
·Q. Mrs. Carter, lrnve ·you any definite recollection as to
the exact wording of this receipt, a.s to whose name Mrs. Eberl1art acknowleclg·ed the receipt of the moneiy from; whether
she said, "I hereby receive $100.00 from Mrs. L. M. B. Shedd,
or from T. C. Baker, or from E. L. l\foFarland1 Trustee''?
Can you recall which one was named in the receipt?·
A. Yes, sir. The teceipt "ras made, "Received of Mrs.
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Laura Margaret Baker Shedd $100.00 on purchase price of
house and lot at Round Hill", as I recall it and sig·ned by Mrs.
Eberhart.
Q. Then that is your best recollection as to the lang1.1age,
or the substance of this receipt?
A. Yes, sir.
Q. I understood you to say a while ago that you had not
been requested to search your rec<;>rds with a view to producing· this receipt. Will you, upon your return home, make
a diligent search of all your papers, with a view to locating
this pa.per, if possible 1

A. Yes.
Further deponent saith not.
page 116 ~

Witness,

E. L.· McFARLAND,
having been duly sworn deposes and says as follows :

DIRECT EXAMINATION.
By Mr. Connor:
Q. On page five of your former deposition, you have stated
in speaking about the manner in which payment wa.s made
for the Emerick property at Purcellville in the year 1926:
'' As I recall, the purchase of that property was ma.de entirely
by Mr. Baker and when he got ready to pay for it he have me
the check for $7,000.00 and I g·a.ve my check for it. That is
my recollection.'' If you had given a check for this property,
you would most probably ha.vc that voucher among your files,
would you not?
A. I suppose I would, somewhere.
Q. Will you kindly make a search of all your Bank vouchers,
whether as an individual or as Trustee, with a view to finding this voucher of $7,000.00 whereby you paid the money to
Mr. Emerick, or to some other person for him in settlement
of this purchase of tl1e property?
A. Yes, sir. I will try to find it.
CROSS EXAl\HNATION.

Bv Mr. Hntchi son :
Q. Did ·Mr. Baker borrow $4,025.00 from yon of your own
individual rig·hU
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· A. No, sir.
Q. Did he undertake to negotiate a loan of the Trust Funds
in your hands created for the benefit of his daughter and her
children, for himself, or for any other purpose I
A. No, sir.
Q. Did you agree with Mr. Baker., or with Mrs. Shedd,
either or both of them, that you would lend either of them
this sum of money for any purpose 7
A. No, sir.
Q. Had Mr. Baker, at any time since this Trust was created
about 1923, borrowed any money from you out of the Trust
Fund in any shape, or form, except that after the insurance
money had been charged to the already existing
page 117} debt on the farm that was carried as an indebtedness, for any purpose? Did he ever make any
effort to borrow from you any of the Trust Funds of this
Trust created for the benefit of his daughter ·and her children?
A. No, sir.
· Q. Have you examined your files t.o ascertain whether you
could locate Mrs. Eberhart's receipt for t11e $100.001
A. Yes, sir.
Q. Did you locate it7
A. Yes.
Receipt, as follows, filed as exhibit marked, "E. L. McFarland #3'': Received of lVfrs. M. B. Shedd-$100.00 deposit
on purchase of house and 3 acres, more or less, situated on
outskirts of Round Hill, Va. Balance due on said property
of $3,925.00 payable upon delivery of deed or not later than
March 1st, 1928.
NORA B. EBERHART.

Feb. 19, 1928.

Q. That paper was promptly returned to you as part of
YOJ.lr original Trust papers.?

A. I suppose it was returned to me. I accidentally found
tliat paper. I did not know I had it..
0. Mrs. Carter has stated a conversation that she said she
lrnd with you two weeks afte1~ 11er father's dea.th the day the
Will was read, and that at that time 8he told you that 1\fr. Gar-
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r.ett had told you that you could collect that Note. Did Mr.
Garrett ever advise you that you could collect that Note Y
A. No, sir.
Q. ·You testified upon former examination that you received
a message from Mr. Baker after the Note had been received
by yon, and that Mr. Baker afterwards saw you and asked
you whether Mrs. Shedd had brought a request to you from
her father to return the Note to him!
A. She brought a request from her f atber to me to destroy
the Note.
page ll.8 ~ Q. That is what you stated on your former examination. Mrs. Carter stated that she brought
you a request to return the Note. I am now asking you if
Mrs. Shedd brought you the request to return the Note to
her fatherY
A. No, sir.
Q. Did Mrs. Shedd :bring you more than one message with
·
reference to the Note 7
A. No, sir.
Q. After its execution during Mr. Baker's Iifetime, did
yon have more than one conversation with her with regard
to this Note during her father's lifetime?
A. Do you mean with reference to destroying it f
Q. Yes.
Ai. Only once.
Q. What other conversation was had between you and Mrs.
Shedd, other than the delivery of her father's message at
that timef
A. She told me that her father had lost his contract with
the West Virginia Pulp and Pa.per Company; that he was
all broken up over that and was nna.ble to pay the Note and
wanted me to destroy it. The rest of the conversation was
just regarding Mr. Baker's condition. She asked me not to
say anything about it; that he was broken up over iJ and
didn't want to talk about it.
Q. What was it she didn't want you to say anything about!
A. A.bout his losing his contract with the West Virginia
Pulp and Paper Company.
Q. Did she, at that time, forbid you to destroy t.he Notef
A. No, sir.
0. Did she, at that time, set up any claim on behalf of herself, or her children, or both, adverse to her father's direction that the Note be destroyed!
A. No.

M. E. Cope, Adm'x

,T.

L. M. B. Shedd-Carter, ct al.

135

J. T. McGavack.
Q. When was the first time that you learned that Mr.
Baker's daughter was setting up a claim adverse
page 119 ~ to the father's wishes with refer~noe to this Note!

A. When she came to see me after his death.
RE-EXAMINATION.
By Mr. Connor:
Q. In response to question of Mr. Hutchison a few minutes
ago, you stated that Mr. Baker had never negotiated with
you for any loan out of the Trust Fund or estate in your
hands as Trustee for Mrs. Shedd and her children, in which
question there was an exception, something a.bout $7,000.00.
Did Mr. Baker ever :borrow $7,000.00 from you out of this
Trust Fund?
A. No, sir.
Further deponent saith not.
Counsel for Exceptants rests case.
Witness,

J. T. McGAVACK,
having been duly sworn, deposes and says as follows:
Examination by Mr. Hutchison:
Q. Where do you live now?
A. Purcellville.
Q. How long have you lived there-in Purcellville-, or the
vicinitv?
A. i have lived in Purcellville since October, 19-25; in the
vicinity called Wheatland all my life. I have been a resident
of Loudoun County all my life. My home was within a mile
of Wheat.Janel. In Loudoun County all my life with the exception of two years in Baltimore.
Q. Did you know the late Mr. T. C. Baker, father of Mrs.
Laura Margaret Baker Shedd Carter?
A. Yes, sir.
Q. How long· had you l~nown him prior to his· death and
how inti ma telv?
A. I knew °Kf.r. T. C. Baker as far back as I can recall. I
had several business transactions with him during my busi11ess period of life.
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Q. Did he ever discuss with you the purchase
page 120 ~ of a farm near Pureellville, known as the Lewis
farm?
A. The Lewis fa.rm, as I understand, was a part of the
Osburn fa.rm that Mr. Baker bought with timber on it. Do
you mean the farm Mr. John Lewis occupied 1
A. Did he ever discuss with you the purchase, or contemplated purchase, of this Lewis farm, or discuss with you in
any manner the purchase of this farm Y
A. I don't recall that he did, but he did talk with me about
the Lewis farm in connection with his daug·hter.
Q. What was it that he said in connection with his daughter with reference to this Lewis farm?
Mr. Com10r makes an exception.
A. Mr. McGavack continues:)
As I recall Mr. Baker brought up the question of his daughter and the fa.rm and her farm activities and he said that
he was unable financially to purchase this farm. And he further said that he had told his daughter that, if she could get
the Trustee to agree to it to put the Trust Fund, $7,000.00,
as a first lien on this farm, and she could fina.nce the balance
of $8,000.00, making· the price of the farm $15,000.00, that he
would have no' objection.
Q. It has been agreed that the fa.rm was purchased in that
way; did Mr. Baker ever tell you why the farm was not purchased in that manner?
·A. As I recall, Mr. Baker's statement at that time was
that she had not been able to finance the farm in that wav and
he declined to have anything t.o do with it, or something that
effect.
Q. Do you know when the property at Round Hill, sometimes known as the Eberhart property, was bought 1
A. That was owned by Miss Mollie Jones at one time. No,
sir. I could not give you the date.
Q. Did 1\fr. T. C. Baker ever discuss with you the matter
of the purchase of this property in Round Hill, wlrnre Mrs.
Shedd moved from Purcellville?
page 121 ~ - A. Yes, sir, he did.
Q. What did l\f.r. Baker say to you with reference to that?
A. Now, yon make t.lmt queRtion a little more definite!

to
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What do you mean "with reference'', financially or other"'
wise¥
Q. Financially.
A. I recall Mr. Baker's statement at that time was this:
that the Purcellville property would either have to be sold,
or some other arrangements made for it and the Trustee
would have to consent to put the money, as much as was necessary, into that property, or some other property as a first
lien. It purported with what he said in connection with the
Round Hill property.
Q. Did he tell you what his daughter wished him to do with
reference to the financing of the purchase of the Round Hill
property?
A. He told me tha.t he told his daughter-I don't recall
what she requested of him-that he told his daughter that
tlie property would have to be financed through the Trustee ;
that he could not do it.
OROS.S EXAl\HNATION.
Bv M:r. Connor:

··Q. Do you recall, Mr. I\foGavack, when the Purcellville
property, known on the record as the Emerick property, was
sold?
.
A. Do you mean the date f
Q. Yes.
A. No, sir.
Q. As a matter of fact the record shows that the Purcellville property, known as the Emerick property, where then
Mrs. Shedd, now l\frs. Carter, had lived for sometime, was
sold and conveyed to H. T. Pancoast in the fall of 1927. So,
if that is a fact, Mr. Baker could not have told you that the
Purcellville property would have to be sold in order to arrange the purchase of the Round Hill property, could he?
A. You don't. want me to argue this case, do you?
Q. No. I simply want to call your attention to the adnutted facts in order, if possible, to refresh your
pag·e 122 } recollection. I again state that, as a matter of
fact, the Deed shows that Mr. Pancoast bought
and got a deed for the Purcellville property, I think on or
about October 1. 1927. and the Eberhart pmpertv had never
come to the notice of either Mrs. Shedd, or Mr. Baker, until
the late Springe of 1928; so, at. the time you had this conver-
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sation with Mr. Banker, the Purcellville property had already
been sold and the Deed delivered.
Mr. ·Hutchison: It is not an admitted fact when the Round
Hill property first came to the attention of these parties.
The fact is that there is a total dearth of evidence when Mr.
Baker first contemplated trying to get his daughter into Round
Hill. His daughter's statement is that he had been trying
to get her out of Purcellville.
Cross examination by Mr. Connor, continued:
Q. Can you recall with any degree of definiteness when
this particular c9nversation with Mr. Baker with reference
to the purchase, or the financing of the purchase of the Eber-hart property at Round Hill took place, with reference to
October 1, 19267
A. You mean the question of the Round Hill property, or
the question of the sale of the Emerick property you 're speaking of; or do you mean a general conversation I could give
you the date of. The thing he talked to me about I have pretty
clear in my own mind and the conclusion as to bis idea.
Q. The question is this: are you able to locate the date,
with any degree of definiteness, of this conversation that you
had with Mr. Baker with referenc~ to the ·purchase of and
the financing of the Eberhart property at Round Hill; whet.her
you had this conversation before October 1, 1927, or thereafter!
A. I would not undertake to do that, because I did not fix
the date in my mind when we were talking. I know what he
told me and the subject.
Q. Can you recall what prompted the conversation with
respect to the Eberhart property between you and Mr. Baker?
A. I wouldn't say definitely. He talked very
page 123 } freely often about his affairs, but I could not give
vou the dates.
Q...What c]id he tell you with respect to his purchasing the
property at Round Hill for his daughter?
A. He 11ever talkC;d to me along· that line at all. He simply
talked about tl1c property and that he told his dang·hter that
he could not finaneP the purchase.
. Q. Did he. or did l1e not, indicate a desire t.o l1ave bis daughter live at Round Hill rm this pl·operty!
A. Never fp mE', as I r(\call.
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Q. Did he say that his daughter wanted him to purchase
the property for her and he could not finance it?
A. Not that I recall. He didn't put it in that terms exactly.
Q. Can you conceive any reason as to why Mr. Baker
should discuss with you the practicability of financing the
· purchase of the Round Hill property and his telling you that
he could not finance it, unless he desired to purchase it for
his daughter?
A. I don't believe I am a psychologist and I am trying to
answer your question in the manner in which you put it.
Q. You have stated that you and Mt. Baker talked freely
and you drew your own conclusions as to the attitude of Mr.
Baker in these ·matters. I ask you if you did, or did not, draw
any conclusions from this conversation as to the will, or desire, of Mr. Baker to have his daughter .make her home in the
property T
·
,
A. I should have to answer that in the negative as I l!nderstand your question.
· Further deponent saith not.
Witness;-

W. E. EBERHART,
having been duly sworn, deposes and says, as follows :
••

•

I

DIRECT EXAMINATION .

By Mr. Hutchison:
· Q. Please sta.te your name and present residence 7
A. W. E. Eberhart, Falls Church, Virginia.
Q. Did your wife formerly own this property
page 124 ~ at Round Hill, wlrlch was sold in 1928 by your
wife and vourselfY
·
A. Yes, sir.
·
Q. Wbo first negotiated with your, or your_ wife, for the
purc11ase of this property 0i
A. Mr. Enbank of R.ound Hill.
_
Q. vVhere did he contact with you Y
A. l was living in Washing-ton on T. Street at that time.
Q. You mean he first contacted with you at your home in
W a.shington T
A. Ye~, sir.
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Q.- Then what contact was made with your wife?
A. On his first visit to my house, he asked if the property
in Round Hill was for sale. I told him it was. He then made
me an offer of $3,500.00, which I refused, stating that the
property cost us more than that. On his second visit, which
was the latter part of the same week, Mrs. Shedd was with
him. We then went to the City Post Office, where my wife was
employed. A price was reached of $4,025.00. The $25.00
being the contribution for road purposes which we ourselves
just recently had donated. Mrs. Shedd gave my wife a deposit of $100.00 to bind the bargain, stating that Mr. McFarland of Leesburg would make final settlement when the
Deed was prepared; which Mr. McFarland made of $3,925.00,
the following week, I think, as near as I can remember.
Q. For whom did Mr. Eubank tell you he was buying this
property?
A.. For Mrs. Shedd, then living in Purcellville.
Q. Did you hear the name of T. C. Baker mentioned in con.
· nection with any of the negotiations Y
A.. No, sir.
Q. You and your wife came. to Loudoun to close the deal,
deliver the Deed and co1lect the residue of the purchase
money?
A.. I was the one who came to Leesburg myself, and closed
the deal with l\Ir. McFarland.
Q. Either in the preliminary negotiations, or in
page 125 ~ the final closing up of the deal in Leesburg, or at
any other time between, was the namQ T. C.
Baker mentioned in connection with the transaction?
A.. No, sir. In no ,,. .ay at all.
(~. Do you recall when you first heard it claimed by anyone that Mr. T. C. Baker had any interest in the purchasef
A. I didn·'t know any man by that name.
Q. Do you recall who drafted the Deed, actually prepared
the instrument?
A. My wife and I called on l\fr. H. C. Thompson of Hillsboro, Virpinia, :who attended to this matter for us.
Q. The DP.eel when finally executed was from your wife
and yourself to E. L. McFarland as Trustee upon certain
Trusts set up in tl1e Deed. Do you know from whom Mr.
Thompson ohtained the necessary information in order to
prepare the Deed T
A. I don't..
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Q. Do you know to whom the Deed was submitted for approval before the money was paid over Y
A. I do not.
Q. I believe you have stated tl1at there was no such man
as T. C. Baker until after the transaction?
A. His name was not mentioned by either Mr. EUJbank, or
:Mrs. Shedd.
Q. The receipt which was given for this $100.00 indicated
that the Deed was to be made to ·l\frs. Shedd. How did you
know that the execution of the Deed to Mr. McFarland as
Trustee would be satisfactory to Mrs. Shedd?
A. The only way that I can answer that question is that
J\frs. Shec:l.d said that Mr. McFarland would make the final
settlement. I presumed by that that it would be satisfactory.
CROSS EXAMINATION.

By Mr. Connor:
Q. I may have misunderstood you, but I gathered ·from
your statement that you made two trips from Washington to
Loudoun County for the purpose of closing this deal; is that
correct?
A. One trip was to have Mr. Thompson attend
page 126} to the matter for us, which was in .Hillsboro, and
the second trip was to deliver the Deed to Mr.
McFarland and collect the balance which was $3,925.00. Those
were the only two trips made to Loudoun County.
Q. And in your answer you stated these visits in the inverse order, is that correct? I was correct in my understanding that you made two visits, but you spoke of the visit to
Mr. McF.arland first.
A. Onlv one visit to him.
Q. And you mentioned that visit first in your .statement.
As a ma.tter of fact I understand that vou first went to see
1.fr.· Thompson and arra.ng-ed with him to attend to tltls matter and then vou met Mr. McFarland to deliver the Deed 7
A. That is ··correct.
RE-EXA1\HNATI0N.
Bv Mr. Hutchison:
·Q. Did you tell Mr. Thompi;;on from whom to p:et. the necessary information in the preparation of the Deed?
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A. My wife asked Mr. Thompson .if he would attend to
this matter for her and there was no information given as to
from whom, or how, he was to get this information. The
only thing that interested us was to get the $4,025.00. l don't
know where it came from, nor how it was gotten.
Further deponent saith not.
Witness,
MRS. NORA B. EBERHART,
having been duly sworn, deposes and says as follows;

Examination by Mr. Hutchison:
Q. By whom was your intention first directed to your possible sale of this property at Round Hill?
A. The first I knew aibout it, my husband told me that Mr.
Eubank had been down to see him.
Q·. When did you first see Mrs. Shedd and who was with
Mrs. Shedd when you saw her with reference to these negotiations!
A. My husband al}.d Mr. Eubank were with her at the· Post
Office.
Q. Was that the time and the place- that you
page 127 ~ agreed to sell this Round Hill property?
X. Yes, sir.
Q. To whom did you understand you were selliµg this prop-

ertyT
A. To Mrs. Shedd.
Q. Did she tell you the Deed was to be made to any other
person at that time?
A. No. sir. She didn't.
Q. Was the name of Mr. T. C. Baker mentioned at tha.t
time?
A. No, sir.
Q. Having paid you $100.00, she owed you $3,925.00, which
was to be paid at the delivering of the Deed. Did she tell
you who was to pay that 7
.A. Mr. McFarland.
Q. Did you know htm at that timef
A. No. I never knew him.
Q. Was that the same Mr. McFarland to whom the property was conveyed as Trustee by you and your husband Y
A. I suppose so.
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Q. Did you at any time from the time that this purchase
was started until the delivery of the Deed hear the name of
T. 0: Baker mentioned in connection with iU
A. No, sir.
Q. Do you know who prepared the Deed 7
A. I could not say. l\fr. Thompson attended to the business part.
Q. You admit a contract to sell this property to Mrs. L.
M. B. Shedd, but you deeded the property to E. L. McFarland, TrustP.e. So you know from whom Mr. Thompson got
the information in order to prepare that Deed conveying the
property to Mr. McFarland Y
A. I went to see 1\fr. Thompson in Hillsboro and there told
him that I had $100.00 on this property and that would he attend to the matter for me; that I was busy and not ruble. He
said Mr. McFarland attended to,·Mrs. Shedd's affairs and that
he would see Mr. McFarland in Leesburg on Monpage 128 ~ day.
Q. Did you see Mrs. Shedd after bargaining
·
with Mr. Thompson!
A. No, sir. I only saw her the once.
CROSS EXAMINA.TIOR

By Mr. Connor:
Q. Mrs. Eberha rt, do you recall seeing a gentleman by the
name of Heaton Eubanks more than once?
A. I don't recall.
Q. Will you state to the best of your recollection whether
or not l\fr. Eubank didn't come down there and get your
final price on the property before he came back with Mrs.
Shedd?
A. I don't remember seeing l1im but the one time. My husband eaw him a.ncl told me. It has been a long time. The
only time I remember clearly was the day in the Post Office
and I gave them a receipt; My husband told me that Mr.
Eubank of Round Hill had been tlrnre.
Q. When Mrs. Sl1edd came t.o see you in company with
l\fr. Eubank there was practically no dickering about the price
of the property?
A. I don't think so. I only saw them for a few minutes
at the Post Office.
Q. Can you account for bow Mrs . .Shedd knew your lowest
figure on the property, if you had not previously com-

Supreme Court of Appeals of Virginia.

144

W. E. Eberhart.
municated to her wliat you would accept, or communicated
to someone what you would take?
A. As I understood it, my husband told Mr. Eubank the
least we would sell it for·.
Q. Then you do recall that your husband told you that
he had given your lowest figure to Mr. Eubank?
A. That is as I recall it.
Q. Do you state positively that you never saw l\f.r. Eubank
but that one timeY
A.. I cannot remember. It isn't clear in my mind if I saw
him. T knew him, too, but it is not clear in my mind. After
I got the $100.00 I thought more of it.
Witness,

vY. E. E:2ERHART,
having been duly sworn was recalled and deposes and says
as follows:
page 129

~

Questions by Mr. Connor:
Q. Do you recall giving l\Ir. Eubank your lowest cash figure_ on the property?
A. My wife set that price. It was her property. He of.
f ered me $R.500.00 for it and I told him the property costs us
more than that.
Q. Now after you and Mr. Eubank had chatted a little about
the price on the property, do you not recall that you and l1e
went tog·ether to see your ~vife and then gave Mr. Eubank
the final price of $4,025·.00 and tbe question of the $25.00 suhscription Mrs. Eberhart had already obligated herself for
as a contribution to the new road was the subject of some
discussion between Mr. Eubank and Mrs. Eberhart?
A. The first day that Mr. Eubank was at mv house in
Washington and t.i1e offer of $3,500.00 ""as made ·by him the
$25.00 for the road was not mentioned and we did not leave
the house top:etber: It was only on the second visit to my
house when Mrs. Shedd accompanied him that we went to
the Post Office and I don't remember any dickering· on the
price at all. When the $4,000.00 price was set by my wife,
Mrs. Slwdd accepted, to the best of my knowledge. My wife
then mentioned the $25.00 that sl1e had recently contributed to
the 1·ond fund, which l\f rs. Shedd agreed to return to ber.
Q. When Mr. Eubank saw yon on the day he came alone
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you told him where he could :find Mrs. Eberhart, did you
not?
A. I won't say whether I did, or not. I don't remember.
I may have told him that this matter would have to be taken
up wi tJ1 my wife.
Q. But there was no dickering about the price between
youY
.A. Your wife has just stated that aceording to her rooollection you told her that you had given Mr. Eubank the price
of $4,025.00?
Mr. Hutchison objects to question.
A. I don't think my wife just made that statement. The
only thing I recall was the price Mr. Eubank made to me
and, if my wife made a statement of that kind, then she misunderstood me.
Q. But you do now admit that I quoted your wife correctly?
page 130 } Questions by Mr. Hutchison:
Q. You would not have come here today without a summons, would you 7
A. No.
Q. Both you and your wife have been very reluctant about
coming?
A. This is the second trip. W c would not have come.
Questions by Mr. Connor :
Q. Do you mean to state that you would not have come
]1ere unless you thought that yon were compelled to observe
the process of the Court 7
A. As far as I am personally interested in it, I do not think
I would. Because when we received the money for the house
I was done with it.
Q. Then w]1en you got the money and the transaction was
closed vou never taxed your mind with tl1e details f
A. No, sir.
·
Q. Did you not know that you were not compelled to come
to Lees burg and you came of your o,vn accord 1
Counsel for Exceptants was under the impression that
Mr. and Mrs. Eberhart were still residents of the District
of Columbia.
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Questions by ·Mr. Hutchison:
Q. By what :arrangement did you and your wife and Mrs..
Shedd and Mrs·. Eubank meet at the Post Office at the time
the bargain was made Y
A. We only met there for the sale of the property and the
arrangement was made between Mrs. Shedd and my wife as
the property was my wife's and not mine.
Q. Was an appointment made among you to meet there at
that time!
A. My wife did not know anything about it as to the time
we were coming there. As I understood it, we went down in
a taxicab, Mr. Eubank, Mrs. Shedd and myself.
Questions by Mr. Connor :
· Q. I thought when Mr. Hutchison asked the question that
he was seeking an answer as to how this appointment had
been made a.nd by whom Y
page 131 ~ A. I think I made the statement that Mr. Eu, bank asked me if I would be home the latter part
of the week an.cl I told him I would. That was the day that
Mts. Shedd, Mr. Eubank and myself went to the Post Office
to see my wife. There was no ·appointment made with my
wife at all as to the time we were coming down because I did
not know when he was coming here.
Q. Do we understand you to mean that there had been no
time fixed by anybody until Mr. Eubank and Mrs. Shedd came
to Washington and then they got in touch with you without
any previous understanding as to when they would meet you,
or anything definite?
A. That is correct. And if I am not mistaken it was
around Thursday but no definite time was set.
Q. .And there was no understancling at al1, so far as you
recall between _either you and M:r. Eubank on the one hand, or
M:r. Eubank and Mrs. Eberl1art on the other as to whether
or not he would bring his party down?
A. Mrs. Eubank told me that he would bring Mrs. Shedd
along, the one who was to purchase the property.
Q. And that was on the occasion of the first visit when
he told you that?
A. Mr. Eu:bank. was in to see me first and Mr. Eubank and
Mrs. Shedd were to see me the last of the week, together.
Q. Then this appointment was filled in pursuance of an
arrangement between you and Mr. Eubankf
·
A. Mr. Eubank made tl1c appointment. I did not make
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any appointment at all. No definite day was set by any of
us when he was coming.
Further deponent saith not.
Witness,
THOMAS H. BAYNE,
having been duly sworn, deposes and says as follows:
Examination by Mr. Hutchison:
Q. Please state your name, residence and occupation. ·
A. Thomas H. Bayne, Alexandria, Virginia,
page 132 ~ public accountant, registered.
Q. Did you make up a statement of Mr. T. C.
Baker as of December 31, 1928, reflecting his assets and liabilities of that date 7
A. Yes, sir.
Q. I ask you to look at this paper and state "if that is iU
A. Yes, sir.
Statement marked: "E. L. McFarland #4", a.nd filed as
an exhibit.
·
Q. Are the bills and Notes payable and the bill and Notes
received all listed on this Y
A. Yes, sir.
Q. That was left with him, or given to him Y
A. Yes.

CROSS EXAMINATION.

Bv Mr. Connor:
··Q. From a cursory glance at the first sheet of this statement it would seem to inclica te that the total net worth of
Mr. Baker was-$51,445.31, is tllat correct?
A. Yes, a.s of t.hat date.
Q. And that his net income for the year 1928 was $17,343.44 is that correct 1
·
A. Yes, sir.
Q. Did you make an audit for Mr. Baker the previous
year?
A. Yes, a closing- for him in J\fay, 1927 and September,
1927 and December, 1927.
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Q. Have you any independent recollection as to his income
for those years?
A. As I recall, his income was $24,000.
J.i,urther deponent saith not.
Adjourned for lunch.
Witness,
MR. E. E. GARRETT,
having been duly sworn, deposes and says as· follows :

page 133 ~ Examination by Mr. Hutchison:
Q. You are the only Mr. Edwin E. Garrett,
Lawyer, in Loudoun County?
A. Yes, the only one I know of.
Q. I ask you ·whether you stated to Mrs. Laura Margaret
Baker Shedd, now Mrs. !Carter, two weeks after the death of
her father, or the day the Will wa.s read, that the Note in
issue in this case could be collected by Mr. l\foFarland, who
was a Trustee under certain Trusts c.reated by Mr. T. C.
Baker?
A. I never told Mrs. Shedd that this Note could be collected.
Q·. When did you first learn that there was a controversy
about this particular note?
A. I do not know ho,,T long after the death of Mr. Baker
it was before I heard of the Note. I was surprised to learn
that sueh a Note existed. I had done a great deal of business for Mr. Baker; directed a good deal of litig·ation, tried
some cases for him, written his Will, and probably more than
one Will and, I believe I am told that there is a codicil to the
last Will, which I wrote. I enjoyed confidential relations
with Mr. Baker and never during his lifetime did I ever hear
of this Note. If I had been asked whet.her a Note against
Mr. Baker was collectible, I _would naturally have stated that
nnv debt that Mr. Baker owed would be collectible. After I
had heard of this Note and the circumstances surrounding it,
I never for a moment entertained the idea1 that it was cit.her
collectible, or ought to be collected.
Q. You had never heard of this particular Note until later
than two weeks after his deatl1, or after the Will was read f
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A. I never heard of it until after the Will was read. I
don't recall wl1en the Will was read, but several years ago,
I don't remember the details of' time. I know that I was ·interviewed in behalf of Mrs. Shedd, if not by her,-I think by
lier-with a view to her having me undertake to collect the
Note and I wouldn't do it.
CROSS EXAMINATION.

By Mr. Connor:
Q. A.t the time that Mrs. Shedd spoke to you
page 134 } with a view of retaining your services for enforcing the colleetion of this debt, you were then
representing the personal representative!
A. I think I probated the Will.
Q. And so advised Mrs. Shedd that you were not in a
position to handle the matter?
A. Well, I was not in a position to handle it.
Q. Do you recall Mrs. Shedd 's seeing· you on or about the
date that Mr. Baker's Will was read?
.A. I don't recall any conversation with Mrs. Shedd on
that day.
Q. Wa.s not the first knowledge that you had of the existence-of this Note given to you by Mrs. Shedd, now Mrs. Carter?
A. Yes.

"

· Q. Did you not express surprise that such a Note was in
existence?
A. I certainly did.
Q. Then did she not ask you something about the limitation on a Note on which interest had not been paid for a year
or more?
A. I do not recall that. If she had asked me how long a
Note would run. I would have said five years, after its maturity, if not under seal.
Q. Do you recollect whether or not you made any statement
to- Mrs. Carter, then Mrs. Shedd, on the occasion of this interview to the effect that she cou]d not, or was not., in a position to enforce the collection of this Note, but tliat Mr. McFarland might be in a position to do sot
A. I do not have any recollection of having· any such conversation as that .
.Q. I believe you have just stated that if Mr. Baker had
executed a Note and deliberately signed his name to a Note,
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promising to p~y a certain sum of money, that yon would
consider it a collootible debt 7
A. I don't think I said that. What I meant to say a while
ag·o was that if I had been told by Mrs. Shedd that Mr. McFarland held a Note of Mr. Baker's, and that was the whole
story, I wonld have said that any debt that was legally col.
Iectible, or any note that Mr. Baker owed would
page 135 ~ have to be paid by his estate. Q. In other words, as I understand you, you
only meant to convey to Mrs. Shedd the idea that Mr. Baker
was responsible for his debts, or obligations 1
A. Yes.
Q. Mrs. Shedd just informs me that, as she recalls, she
told you that she thought this Note in question was payable
to Mr. McFarland as Truste·e and you then advised her that
she could not enforce the collection of it, but that probably
::M:r. McFarland as Trustee could do so. Does her recollection accord with yours Y
A. No. It does not.
Mr. Hutchison: Before the witness answers I want to know
whether the question is directed to the conversation that Mrs.
Shedd says took place on the day the Will was read, or
whether directed to some subsequent conversation.
Counsel for Exceptants did not have in mind that the time
of this paDticular conversation was material. I am just repeating Mrs. -Shedd 's recollection of the conversation with. a
view to refreshing Mr. Garrett '"s recollection.
, Mr. Connor, continues :
Q. If she had made that statement to yon, don't you think
it likely that you would have given her that advice in view
of the fact of the solvency and business reputation of Mr.
BakerY
A. I can only say, Mr. Connor, tllat I was entirely satisfied
that Mr. Baker's estate was amply solvent and that any just
or legally coilectible debts owing by him would certainly have
to· be paid. I think it is but fair for me to say that I made
it very plain to Mrs. Shedd when s11e undertook to open the
subject of indebtedness, or claim -against tl1is estate of Mr.
Baker. that I was not in a position to accept services in her
belrnlf, and I did not undertake to direct her, or suggest to
het bow she should proceed, or give her any opinion, or any
encouragement in instituting· this litigation. An_d_even with

-1

M. E. Cope, Adm'x v. L. M. B. Shedd-Carter, ct al.

151

Mr. E. E. Garrett.
the knowledge of what I had said to her, after you
page 136 ~ and Mr. Moore had been employed and the matter
continued from time to time in the court, she
came back to me within the last three or four months to see
if I would not assist in this litigation and I told her all- the
time that I would not and could not and that I was not in
sympathy with it and never thought it should be done.
Q. May I ask for whom you entered an appearance in this
matter!
A.. I didn't know I had appeared. It was merely a matter
· of courtesy of Mr. Keith's. I don't remember being present.
I have never appeared in the case on behalf of Mrs. Baker
or Mrs. Carter.
·
Q. As counsel for Mr. Baker you drafted the conveyance
for the Round Hill property from Mrs. Eberhart and her
husband to Mr. McFarland a~ trustee, didn't youT
A. I take it I did. If I could see the DeAd I would know.
All I know iR that I was att.eniling to bnsiness for Mr. Baker
quite exb~nsively at that time. It was my rAcollection t~at
I framed the Trust intended for the protection of Mrs. Shedd
and it wai;: r.arried into Reveral transact.ions involving these
lands. Mr. Baker wanted me to serve as Trustee for Mrs.
Shedd and I had to decline, and I suggested to Mr. Baker
that he might prevail on Mr. McFarland to accept the Trusteeship. Because of that I have always felt responsible for
Mr. McFarland's safe deliverance.
RE-EXAMINATION.
By Mr. Hutchison:
Q. You have no recollection whatever, any knowledge, of
the preparation of the Deed for the Round Hill property, or
Eberhart property T
A. I don't recall specifically about it. I just know that I
was attending· to business for Mr. Baker. And I had gotten
this job for Mr. McFarland, and he was not turning his back
on me. If anything was to he drawn, I probably did it.
Q. And if you prepared it, you do not know at whose instigation?
A. I don't recall that Mr. Eberhart eve1· came to Ree me,
Mr. Thompson came to my office on business now and then.
I don't recall ~nything about it.
Further deponent saith not.
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·witness,

MRS. ETHEL R. COPE,
having been duly sworn, deposes and says, as follows:
DIRECT EXAMINATION.
By Mr. Barbour:
Q. When did you marry Mr. T. C. Baker!
A. July 25, 192tl.
Q. Did Mr. Baker discuss his business affairs with you
from time to time prior to the attempt to negotiate for the ·
purchase of the Lewis property, by, or for, Mrs. Shedd Y
A. Quite freely.
Q. Please state what, if any, statements he· made to you as
to the negotiations for the purchase of that ..property from
Mr. Lewis.
A. That his daughter wished to purchase that property;
that it was sntisfaetory to him for her to do so, provided she
could negotiate the purchase out of her Trust ·Funds, and to
do so, she would first I1ave to dispose of the Purcellville property, the Emerick house, im·cst that in the Lewis property
and procure a. mortgage for the balance.
Q. ,vas there any ~tatement made as to the price the property mig·llt he purchased for 1
A. He first told me that he understood the price was to have
.been $lR,OOO.OO and that he had adviRed his daughter not to
advertise the fact of the contemplated purchase, but, for some
reason, this information did get out and the price was increased to $15,000.00.
Q. Did he make any statement to you, or in your presence,
as t.o why that contemplated purchase fell through t
A. I do not remember his ever having told me the reason
of the property's not having been purchased.
Q. Did he ever make any Rtafoment to you in reference to
the Note of $4,025.00, which is the immediate subject of investip:ation here?
A. He did not. Not even during· his illness when he was
considerably concemed about llis financial condition nnd outstanding· biils.
O. Sornetliing haR been said about the last illness of your
husband; can you tell when that illne.ss first became apparent
and the progress UP. to the time of his death 1
page 138 ~ A. I would like to fully explain bis illness. He
complained of tron ble iu his hip sometime he fore

M. E. Cope, Adm'x v. L. M. B. Shedd-Carter, et al.

1S3

lJ!lrs. Ethel R. Cope.
he really .became ill. This illness occurred the latter pArt of
March and he entered the Hospital, March 30, 1929, to be
under observation for one week. He was operated upon
April 6 and dismissed April 24 and we returned home April
26. His recovery from this serious operation was speedy and
very satisfactory to his attending· physician, but after we
came home, the hip complaint became greater and we returned to W ashingt.on on the 24th day of May for ten X-ray
treatments advised by Doctor Custis Lee Hall, a specialist
who had taken an X-ray picture and discovered a cancerous
condition existing in the pelvic bone. We returned home
June 6 and after that time he was confined to the second floor
of our home in a whee] c.hair until his death.
Q. .Something has been said in this case as to the circumstances under which he executed a codicil to his Will. Will
you please state what they were, as known to you T
A. I knew of no codicil, or Will, being made by Mr. Baker
other than a Will he made shortly after our marriage when
he cmne out of Mr. O:arrett's Office and told me that he had
sig11ed such a Will and wanted me to know of its existence.
Q. Is that in reference to this codicil you are speaking
11owf
A. No.
Q. When did you first learn he had executed a codicil t
A. When I came to Leesburg· and the Will was read to me
after his death.
Q. What do you know about the contractual relations be:..
tween Mr. Baker and the West Virginia Pulp and Paper
Company and the Termination of those relations t
A. Those contracts with t11e West Virginia Pulp and Paper
Company were made every year and in 1928 he fully expected
a continuation of business with said Company and a new contract for that year, until receipt of the letter of March, 1928,
which has been entered as evidence.
page 139 r Q. Following· the receipt of that letter, what,
if anything, did Mr. Baker do, to your knowledge,
I mean?
A. I was in the office the morning the letter came. In fact,
I had been going there in the morning helping him with his
correspondence, because his Clerk, Mr. Reid, has resigned.
Immediately upon receipt of that letter, we went up to the
house and prepared to make a trip to Tyrone ; reaching there
that afternoon. Mr. Baker left me at the hotel and he went
on up to the factory; later returning and telling me that Mr.

15~

Supreme Court of Appea:ls of Virginia.

Mrs. Ethel R. Cope.
Beaston had given him no further explanation of the discontinuanc-e of the contracts other than what had been contained in- the letter referred to.
Q. Did you on that occasion see Mr. Beaston, or a.ny other
official of the West Virginia Pulp and Paper Company?
A. I made several trips to Tyrone with Mr. Baker and .at
no time did I go to the factory with him, or meet any of the
gentlemen connected with that company. There were, however, three of the gentlemen connected with the wood department who visited us in .Purcellville on several occasions. I dicl
not meet Mr. Beaston until the early Spring of 1927 ~rhen I
drove Mr. Baker to the Mayflower Hotel to meet Mr. Heaston
and the two Mr. Lukes, leaving him and meeting him at the
conclusion of their conference and driving Mr. Beaston from
the Mayflower Hotel to the Packard Automobile Company,-a distance of one block.
Q. Do you mean the· Mayflower Hotel in Washington?
A. Yes.
Q. Do you know what were the relations between Mr. Baker
~nd the West Virginia Pulp and Paper Company, after they
declined to renew their contract with him? To what extent,
if any, did their business relations continue?
A. Mr. Baker was in the habit of engaging more wood than
his yearly contracts called for, do that any deficit of any
shipper could be made up by that over purchase. At the
expiration of his contract he notified Mr. ~easton of the
·
quantity of wood for which he had made engagepage 140 ~ ment that year and explained the reason for the
a.mount being greater than tllat allowed him: :M:r.
Beaston asked that l1e be furnished a complete list of the
shippers and their location, the quantities and prices. After
receipt of that information, Mr. Baker received instructions
from the West Virginia Pulp and Pa.per Company to write
to these shippers asking· that be be released from the amount
engaged. Numero_us letters were written and releases procured. There were, 110wever, certain obligations which had
to be continued and for wl1ich he was given permission to
ship. On a piece of property which I1e personally owned,
known as the ''Scott farm" 110 shipped through a nephew,
Dextei· Forbes, and that was the wood that was shipped after
his death,-approximately 900 cords being shipped at that
time, in other words, after llis death.
Q. w·as there ever any renewal of l1is contract after the
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Mrs. Ethel R. Cope.

receipt of this letter in March, except to the limited extent
you have stated?
A. There was never a renewal of contract, but permission
to ship such wood as he could not obtain release for.
Q. You have seen this audit prepared by Mr. Bayne this
morning. I believe that audit purports to show a net worth
as of December 31, 1928 of $51,445.31 and a net gain during
that year of $17,343.94. That is based upon these estimated
values ~s stated in this audit, I believe. Do you know to what
extent, if any, these balances shown by this statement were
diminished by depreciation in values?
.
A. I could not very well.
Mr. Connor: Mav I ask Counsel for Executrix what the.
purpose and ohject "'of this line of questioning is. It seems ~
to Counsel for ExceptantE; as totally irrelevant.
Mr. Barbour.:· In view of statement of :Counsel for Exceptants, I totally agree with him and I withdraw the question. It was only because Counsel for Exceptants attempted
with Mr. Bayne to draw attention to these figures that the
question was asked.
page 141

~

Examination by Mr. Barbour, continued:
Q. In this audit of Mr. Baker's assets and lia-.
bilities there is a statement of Notes payable. Notes that he
was bound for $8,200.00. Is there in that statement any notation of the Note that is in suit here?
A. There is not. ·
Q. I do note in that list of Notes the following: Clarence
Case $700.00. Do you know for what that indebtedness was
incurred and did he ever make any statement to you in respect to that?
A. That was for improvements on the Round Hill property purchased by his daughter, which Mr. Baker told me, in
th~ event of sale of that property, he was to be reimbursed for
that amount-$700.00.
Q; To what extent, if any, during· your married life, did you
attempt to interfere with the relations between Mr. Ba.ker
and his daughter, Mrs. Shedd?·
A. I never interfered with the relations between Mr. Baker·
and his daughter. Whenever there were conferences with Mr.
McFarland, I made it a. point never to be present, even though,
on one occasion, that conference was held in our own home.
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CROSS EXAMINATION.
By Mr. Connor:
Q. Mrs. Cope, as personal representative of the estate of
your former husband, did you file an inventory, an appraisement of the estate and a list of his liabilities?
A. I did.
Q. As I understa11d, Mrs. Cope, during the considerable
period of the contractual relations between Mr. Baker and the
West Virginia Pulp and Paper Company, Mr. Baker himself conducted independent operations in the lumber and
timber business, did he?
A. In cases where he purchased standing timber and such
timber included trees, which could not be used for pulp wood,
but for ties and lumber, such wood was converted into ties
and lumber. He, also, purchased locust wood with which
insulation pins are made.
pag·e 142 ~ Q. And marketed these lumber products on his
own hook to dealers other than the West Virginia
Pulp and Paper Company, is that correct?
A. That is correct.
Q. I further understood you to say that presuming upon
a continuance of his contractual relation as purchasing· agent
at that time for the West Virginia Pulp and Paper Company,
Mr. Baker had, prior to the notice of the refusal of the West
Virginia Pulp and Paper Company to renew his agreement,
which they had been accustomed to do from year to year, in
.the spring of 1928, Mr. Baker had dealt with numbers of
timber owners and was kind of under contractual obligations
to them. Contracts t.hat he had at least entered into in anticipation of renewing his contrac£ with the vYest Virginia Pulp
and Paper :Company. And after receiving notice from said
Pulp and Paper Company on the suggestion of the manager
of that Company, Mr. Beaston, l1e entered into correspondence with these different owners of timber for which he had,
at least, contracted and procured releases from a gTea.t nuµ-iber of them; but there still remained some parties who insisted on his taking· the timber that he had, more or less,
negotiated for, and there remained of that class about nine
hundred c.ords which were shipped by you after the death
of l\fr. Baker. Is that correct f
A. Not exactly. He diminished his engagements with the
i;;l1ippers for that year, to the best of my knowledge, to about
15,000 cords, including the nine hundred which I have men-
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Mrs. Ethel R. Cope.
tioned and which personally belonged to him. In other words,
lumber, or pulp wood on propertv he purchased in Scottsville.
..
Q. Then, as I now understand, that after receipt of the notice from the West Virginia Pulp and Paper Company in
the month of March, as I recall in 1928 the West Virginia
Pulp and Paper Company did take from him and from you,
as his personal representative, around about 15,000 cords of
pulp wood. Is that correct?
A. I cannot say definitely that this was the amount. I
know that when he· had written the majority of the shippers
asking for releases the amount had boiled down to 15,000.
Whether this was all shipped or not, I cannot tell
page 143 ~ you.
Q. In order to refresh your recollection, I here ·
hand you the original letter from the West Virginia Pulp
and Paper Company under date of March 5, 1928, by Richard
Beaston, advising Mr. Baker that the Company had concluded not to renew the customary contract. You will note
that the last pa.ragraph of this letter states in effect that,
as he had timber of his own, it wol!-ld be a pleasure for the
Company to confer with him in respect to it, which I interpret
it as they would bargain with him with a view to purchasing
his individual property, and in pursuance of this clause, Mr.
Baker and the Company did have further business relations
and they purchased a good quantity of approximately 15,000
cords from :M:arch 1928 until the time of his death. Is that
~orrect?
A. I think the timber to which they refer in this last parag-ra.ph is that which he purchased as standing· timber on certain tracts which he had been operating over a number of
years. How much remained unprepared and ready for shipment at the time of receipt of this letter, I do not know. Nor
can I tell you exactly how much _wood was shipped without
referring to records.
Q. I do not wish to accentuate this matter, but to be perfectly frank, the relations between you and Mrs. Shedd were
·
never very cordial, were they?
A. Do I have to enter personalities? I am not malicious.
I harbor no malice and I do think this is perfectly irrelevant.
Further deponent saith not.
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Virginia
County of Loudoun, to-wit:
I, W. A. l\(etzger, a 'Commissioner in Chancery in and for
the Oircuit Court of Loudoun County, Virginia, do hereby
certify that the foregoing depositions of Mrs. L. M. B. Shedd
Carter and others were duly taken, sworn to and subscribed
before me at the time and place and for the- purpose therein
mentioned.
page 144 ~ Given under my hand this 22 day of May__, 1936.
W. A. METZGER,
Commissioner in Chancery in and for
Circuit Court for Loudoun County,
Va.

page 145 ~

EX. 1.

E. L. McFarland, Trustee under 1trust recorded in the
Clerk's Office of the Circuit Court of Loudoun County, Va.,
Li1ber 9 Q's, Folio 479.
to Laura M. B. Shedd

Dr.

1927

3 Proceeds sale of house and lot
Oct
Dec. 30 Interest on deposit in bank
1928
Feby 6
" " " " "
Mar 6
" " " " "
Apl. 15
" " Liberty bonds
Oct 15
1929
Apl. 15

"
"

u

"

"

"

"

"

$7000.00
70.00
5.00
26.66
31.87
31.88
31.87

---_7197 .28

-·· ---i

M. E. Cope, Adm'x

Y.

L. ::\if.. B. Shedd-Carter, ct al.

1-59

CREDIT

1926
July 15 Balance due Trustee per last
$ 786.67
account
Nov. 30 Advanced to Laura M. B.
200.00
Shedd

1928
Feby

6 Liber~y bonds purchased
"
" accrued interest
19 Advanced on property purchased
Mar 6 Balance purchase price of property
May 14 Stanley Tyler, Plumqing
Nov. 21 Premium on insurance

"

1929
June 28 Taxes

"

"

1486.88
19.66
100.00
3925.00
400.00
198.80
50.12
85.36
104.10

"

Sept. 13. Commissions on receipts

$7197.28
E. 0. Russell, Clerk recording
account
W. A. Metzger, Com'or Acct
Amount due Trustee to balance

359.86
1. 70
3.00

623.87
7721.15

Balance due Trustee

7721.15

$623.87
Commissioner's Office
Leesburg, Va.
Sept. 13, 1929.

Having posted the· fol'cgoing fiduciary at the front door
of the Coµrt House in Leesburg, Va., on the first Monday in
September I proceeded to state and settle the foregoing account which is sustained by proper vouchers and shows a
balance due the Trustee of $623.87.
Respectfully submitted
Com'or Accounts Loudoun
Circuit Court.
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And afterwards, to-wit: At a Circuit Court
held for the County of Loudoun, at the Court
House thereof, on Friday, July 12, 1933.

In {his matter, L. M. B. Shedd (now Carter) filed her petition in her o-wn right and as the next friend of her two
infant children, Thomas B. Shedd and Mary E. Shedd, praying the Court to issue a Rule against E. L. McFarland, Trustee and Mozelle E. Baker, Admr 's c. t. a. of T. C. Baker, deceased, to show cause why an order should not be entered in
accordance with the opinion and decision of the Court heretofore announced at the June Term, 1930, of this Court in
the above matter.
And it appearing that no action, on account of illness of
counsel, bas been taken and the matter has been pending
for a long time, in accordance with the prayer of said petition, the Clerk of this Court is hereby ordered to issue forthwith a Rule against Mozelle E. Baker, Admr'x c. t. a. of
T. C. Baker, deceased, and E. L. McFarland, Trustee, returnable before me, J. R. H. Alexander, Judge of the Circuit Court of Loudoun County, Va., on the 1st day of October
Term, 1933, to show cause why a proper order should not.
be entered in this cause and why the same should not be
speeded to a conclusion.
And afterwards, to-wit: At a Circuit Court held for the
Qounty of Loudoun, at the Court House thereof, on Thursday, September 19, 1935.
In this matter, L. M. B. Shedd (now Carter) by counsel
this day moved the Court for a Rule against E. L. McFarland
and Mozelle E. Baker (now Cope) Admrx. c. t. a~ of T. C.
Baker, Dec'd, to show cause if any they or either of them can,
~s to why an order should not be entered in this case in
conformity wjth the opinion delivered by this Court at the
June Term, 1!l30, and why this case should not be speeded
to a conclusion.
·
On consideration whereof, the Court doth adjudge and order
that said motion be granted and the Clerk of this Court is
hereby ordered and directed to issue a Rule repage 147 ~ turnable to the first day of the October Term,
1935, of this Court against E. L. McFarland, Trustee, and Mozelle E. Baker ( now Cope) Admrx. c. t. a. of
T. C. Baker to show cause as to why an order should not be
entered in this cause and the same speeded to a conclusion.
And this cause is continued for further proceedings to be
had herein.
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RULE.
Pursuant to order of the Circuit Court of Loudoun County
entered on the 18th day of September, 1935, in the above
case, you and each of y9u are hereby ordered to appear before the Circuit Court of Loudoun County, on the first day
of its October Term, 1935, to-wit: On the 14th day of October,
1935, to show cause if any either or both of you can, as to
why an order should not be entered in this case in conformity
with the decision of this Court on exceptions of L. M. B.
Shedd ( now Carter) in her own right and as next friend of
her infant children, Cestiti Que Trnstent, announced at the
June Term, 1930, any why this case should not be speeded to
a conclusion.
.
Given under my hand this 19th day_ of September, 1935, and
in the 160th year of the Commonwealth of Virginia.
Attest:

E. 0. RUSSELL,
Clerk of the Circuit Court of Loudoun County.
PETITION.
In the Circuit Court of Loudoun County, pending before
W. A. Metzger, Commissioner of Accounts, on inquiry in
pursuance to order of Court.
The petition of M. L. B. Shedd-Carter and her children,
cestui que trustent and Exceptants, for privilege of calling
additional witnesses :
To tµe Hon.
County:

,v.

A. Metzger, Comm'r of Acc'ts of Loudoun

Petitioners L. M. B. Shedd-Carter, Thomas Baker Shedd,
Betty or Peggy Shedd and Virginia Carter, the last three
infants under the age of twenty-one yrs. by L. M.
page 148 } B. Shedd-Carter their next friend, respectfully
move and pray your Honor for the privilege and
opportunity of calling additional witnesses in this case,to give
testimony in the nature of after discovered evidence to be
read and heard in behalf of Exceptants in this case_ and petitioners here assign the following grounds of this their
Motion or Petition:
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1.
,

Even a bare cursory glance at the record, before the Comm 'r
in this case, will pl_ainly show that the principal and most important witness_,!_in. fact, the only important witness-who
has testified beforelthe Comm'r in this case in opposition to
the claim asserted by Exceptants and cestui que trustents
against the estate of the late T. C. Baker, and the Trustee,
has been and is, the Trustee, E. L. McFarland, himself.

2.
Petitioners aver that at the time of giving his deposition
and _at the close thereof, the said E. L. McFarland was .then
occupying and for some time thereafter and for a long time
prior thereto, to-wit, for a period of ten years or thereabouts,.
had occupied an important and honorable position of trust
and confidence in the business world about him, to-wit, the
position of Assistant Cashier of The Loudoun National Bank,
Leesburg, ;virginia-the very oldest Bank in Loudoun County
and widely known throughout the county as one of the most
important and honorable business and :financial institutions
in Northern Virginia. Petitioners are reliably informed and
here aver that the management of said Bank from the date
of Its establishment, something over seventy years ago, hitherto always required and maintained a high standard of moral
character on "the part of of Its Personnel-Its officers and employees-who had firmly established and long enjoyed a wide
reputation for an unbroken record for honorable conductfair dealing, integrity and veracity, and never in Its long history had any officer or employee thereof be.en charged with any
violation of law-certainly, none involving moral
page 149 ~ turpitude.
.
Petitioners further aver that, occupying,
he
did, tlrn important, official position of Ass 't Cashier of said
Bank at the time of the closing of his deposition in this case
and for some time thereafter, said McFarland, most naturally,
stood in his community as a substantial business man of integrity and good repute and enjoyed a good reputation for
honesty and veracity.
Petitioners further aver, however, and here charge that
some weeks after closing his deposition in this case it has
been discovered and it is now a matter of most common report throughout the whole country that, at the time he testified
in this case, said McFarland was, as a matter of fact, a man
devoid of honesty and integrity of character-totally untrust-

as
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worthy and of notorious mendacity. Petitioners are reliably
informed and here charge that, during a period of seven years
or longer prior to the closing of his deposition in this case
( unknown to tbe management of said Bank or anyone else,
so far as Petitioners are informed) said McFarland, while
occupying the responsible position of Ass 't Cashier of said
Bank, had at divers times been gt1ilty of numerous and grossly
crimi:nal b'reaohes of Trust in that he did at divers times
felonio'Qsly embezzle and steal sundry sums of money, amounting in the aggregate to at least Twenty-five Thousand Dollars
-that he had been guilty of numerous offenses of criminal
embezzlements and larcenies; both petit and grand, in respect
to which he had intentionally falsified the records of said
Bank and when called upon by the management of said Bank
for expla.nations of said "crooked transactions", he consciously and deliberately falsified and perverted the truth.
. Petitioners aver that since the closing of his depositian in
this case, the said McFarland, oh complaint of an Official
Representative of the United States Government, charging
violation of the Fedei·al Bartk~ng law, has been arrested and
is now out on bail; pending the action of a Federal Grand
Jury on these charges.
page 150}

. 4.

While petitioner, L. M. B. Shedd.:.Carter, who was present
throughout and heard said McFadand 's testimony, given before the Comm'r, then knew tbat he in several important
instances and particulars was grossly misstating the facts in
contradiction to her own testimony; yet, she did not then
know what has been subsequently discovered and is now so
generally and notoriously known throughout the country, towit, that said McFarland was then and f 01· a long time had
been a man of g·rossly corrupt charact.er and utterly unworthy
of trust or confidence or belief oil oath-facts, which; in the
nature of things, by no manner of diligence, could have discovered before said McFarland closed his deposition.

5.
. Petitioner aver that they coi:µidently expect to call witnesses of the highest character and.standing, who will testify
( though some of them reluctantly, perhaps) and will be constrained to testify that said McFarland was ancl is a man of
corrupt eliaracter---that he was and is unworthy of trust or
confidence and is unworthy of belief on oath and that his
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general reputation for honesty, integrity and v·eracity, is bad.
Wherefore Petitioners pray leave to call additional witnesses to impeach the character and veracity of said McFarland, principal witness for Dft 's, in this case.
And petitioner will ever pray, etc.
L. M. B. SHEDD-CARTER,
In her own right.
THOMAS BAKER SHEDD,
(PEGGY) BETTY SHEDD,
VIRGINIA CARTER,
Infants under the age of twenty-one yrs.
of age.
By L. M. B. SHEDD-CARTER,
their mother and next friend.
State of Virginia,
County of Loudoun, to-wit:

I, C. Fenton Connor, a Notary Public in and :for the County
of Loudoun, .hereby, certify that this day personally appeared
L. M. B. Shedd-Carter whose name is signed to the foregoing petition, addressed to Hon. "\V. A. Metzger,
page 151 ~ Comm'r of Acc'ts of Loudoun County, and made
oath in due form of law before me in said County
and State, that she has carefully read said petition and that
the facts therein stated and alleged are true to the best of
her knowledge, information and belief.
My commission expires on i pril 4, 1940.
Given under my hand this 3rd day of December, 1936.
C. FENTON CONNOR,
Notary Public.
RECOMMITTED REPORT OF W. A. METZGER,
COMMISSIONER.
Commissioner's Office,
Leesburg, Va.,
Dec. 5, 1936.
To the Circuit Court of Loudoun County, Virginia:
Your Commissioner would respectfully report that pursuant to an order of Your Honor's court recommitting the
account of E. L. McFarland, Trustee, under a trust created
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by T. C. Baker to him, after giving notice to Counsel for
all parties in interest he did on Jany 29, 1936, proceed to
take the depositions of E. L. McFarland and others, the taking
of which continued from time to time, and he now reports
as follows:
1st. After Counsel had announced the conclusion of the
taking of depositions and before argument before your Commissioner, Counsel for· M. L. B. Shedd-Carter filed a petition
for permission to call additional witnesses ·stating the grounds
therefore in said petition.
Your Commissioner is of the opinion the grounds stated
in said petition would be for the purpose of impeaching a witness and not go to the merits of the case and he the ref ore
overrules the petition.
2nd. The reference to your Commissioner is as to whether
or not E. L. McFarland as trustee or otherwise holds an
obligation of T. C. Baker for $4,025. and whether or not the
same was impressed with any trust in the hands of said
E. L. McFarland.
From the evidence submitted to your Commissioner and
herewith returned as a part of this report he is of the opinion
that no trust in respect to said obligation was
page 152 ~ created in writing at the time of the execution
thereof and if any trust was c.reated at that time
or thereafter it was a parol trust and to constitute a paro1
trust enforceable in law the trust may be clearly ascertained
as well as the purposes of the trust, the persons who are to
take the beneficial interests, their proportions, &c. Where
there is a mere intention to create a trust or a mere agreement to do so and some further act is to be done bv the creator
to give it effect the trust is not completed, and ..if voluntary
the creator or his estate cannot be held liable or compelled
to complete it. A court will not lend its assistance towards
perfecting a voluntary agreement for the creation of a trust.
The intention of the creator to divest himself of the legal title
must be consummated and executed or the trust will not be
enforced. If anything remains for the creator to do the Court
will not order the execution of the trust if it is voluntary.
From the evidence your Commissioner is of the opinion
that at the time of the execution of the obligation hy T. C.
Baker and its delivery to E. L. ]\t[cFarland it was the intention
of T. C. Baker at a future time to create a trust for his
daughter then M. L.B. Shedd and her children but the terms
of said proposed trust were not set forth with any degree
of certainty and from the notation on the envelope contain-
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in,g said obligation which in the absence of evidence to the eon._ traty it is presumed was made at the time of its delivery to
E. L. :McFarland. it is presumed that T. C. Baker intended
to retain control of said obligation from the fact that he instructed said E. L. McFarland through his daugbter Mrs.
Shedd to destroy the same and followed it up by a personal
inquiry as to the delivery of the mess~ge and it is to be presumed he thought the obligation had been destroyed •.
Your Commissioner is of the opinion the obligation for
$4,025. of T. C. Ba,ker held by E. L. McFarland did not create
a trust in favor of L. M. B. Shedd-Carter and her children
nor is it a valid obligation of T. C. Baker to E. L. McFarland.
Respectfully submitted,

W. A. METZGER,
Coin'or Accts .. Loudoun Ct. Ct ..
page 153 ~

EXHIBIT FILED WITH COMMISSIONER'S

.

REPORT.

.

·Re: McFarland Trustee Account.
1.. Impeachment of witness. ln Brotherhood v. Vickers,
121. Va. 311, it was held that in a controversy invo}ving the
moral character of a party, the evidence must be limited to
his general reputation (1/11,te litem motam; but when the general reputation for truth and veraeity of a witness arises in
th~ usual war disasso~iated from an.y chatge _of /nr:pitude,
evidence of his reputation np to the time of te~hfymg 1s generally admissible. A similar ruling was made in Mohler 's,
132 Va~ 713.
In Fenner's case, 152 Va. 114, 124-25, it was held that a
witness may not be impeached by evidence of general chatacter in relation to other matters other than his veracity,
citing a number of :Virginia cases.
As was said in Beaver's case, 147 Va. 585-591, "the ~ost
notorious of criminals, however clear his guilt, is entitled to
the protection of the bill o.f rights"~
2. By Section 6·209 Code Mrs. Shedd-Carter is a competent
witness. But no judgment or decree can be rendered in her
favor on her unconoborated testimony. Tbere is a total lack
of corroboration. Further by Section 6209 when she testifies
of declarations made by Baker relative to tho matter in issue
may be received as evidence. Having testified, he opened the

---~
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door; and a testimony of McGavick and others as to Baker's
statements to them becomes competent evidence, and is wholly
inconsistent under Mrs. Shedd Carter's claim, and wholly
consistent with McFarland's statement.
3. Her witness Heton does not corroborate her; and her
statement of her conversation with Mr. Garrett is flatly contradicted by him.
4. McFarland's testimony is against his own interest. As
stated by Mrs. Carter in effect he was testifying himself out
of $200.00 or more.
5. McFarland's testimony is wholly consistent with Baker's
·
conceited conduct; while Mrs. Carter admittedly
page 154 } permitted her father to believe that the note was
destroyed and her statement is a highly improbable one.
page 155

r

Copy of letter from Mr. Baker to Mrs. Shedd~
J un2 4, 1928.

Mrs. L. M. B. Shedd,
Round Hill, Va.
Dear Laura Margaret:
Please bring the original note given to the Purcellville
Pank covered by a deed of trust dated April 20, 1926, covering list of personal property owned by you.
_
I paid the last note and it is necessary for you to take the
first note to the Clerk's Office and Mr. Franklin will then
marke the records satisfied, if you do not have the original
note then it will be necessary to have the deed of relears drawn
to clear the records.
On second thought you do not have to go to Lees burg, give
Ro bey the note and he will send it to Garrett the note to
be satisfied, please attend to this at once.
As I understand it, withthe exception of $250.00 note in
Hamilton Bank, clears up all of your indebtedness on which
I am obligated for and gives you a clear title to the farm,
all farm implements, and everything there except Barton's
share, in stock.
Affectionately,
· P. S. I am inclosing the note of Mar. 20. which I l1ave
just paid and also one of May 19, which I did not endorse.
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Copy of letter from W. Va. Pulp & Paper Co.
to Mr. Baker.

WEST VIRGINIA PULP AND PAPER COMP ANY
]\fain Office, 200 Fifth Avenue New York
TYRONE, PA., March 5, 1928.
T.C.BAKER
Mar. 71928

PURCELLVILLE, VA.
Mr. T. C. Baker.
Purcellville, Va.
Dear Sir:
We have been delayed this year in getting around to completing our plans for the engagement of what we feel we will
require in the way of production and shipment of wood this
year and regret if you have suffered any inconvenience by
not hearing from us as to whetlier we wished to contract
again with you for a supply.
We have concluded to not do so and to arrange otherwise
to get what we may require from the fields from which you
have supplied wood.
If at any time you are in position to offer us wood from
timber you own and should you be interested, it would be our
pleasure to confer with you in regard to it..
Very truly yours,
WEST VIRGINIA PULP &

PAPER CO.,
RICHARD BEASTON.
RB:D
page 157
$4025.00
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E~HIBIT # L FILED WITH DEPOSITION
OF E. L. McFARLAND.
Leesburg, :Va. February 21, 1928.

Ninety days after date I Promise to pay E. L. McFarland
or order Four Thousand and Twenty-five .............. 100
Dollars with interest thereou from date for value received,
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negotiable and payable at THE LOUDOUN NATIONAL
BANK of Leesburg, Va. ood the endors.crs ·of this no.te
severally waive notice of its dishonor or non-payment at maturity and also, furtlrnr waive the p:rotest of this note in case
of its non-payment at maturity and also, waive notice of
any protest of the same if made and further waive diligence
in bringing suit against any party hereto. We the makers
and endorsers of this note each hereby ,vaive the benefit of
our Homestead Exemption as to this debt.
Credit the Drawer.
·
(Signed) T. C. BAKER.
page 158 }

E. L. McFARLAND EXHIBIT #3.

This deed made this 30th day of March, 1923, between T. C.
Baker, party of the :first part; E. L. McFarland, trustee, party
of the second part and Laura l\L B. Shedd, party of the third
part.
Witnesseth: That in consideration of natural love and
affection on the part of the party of the first part to the
party of the third part, his daughter, and the sum of ten dollars, the receipt whereof is -hereby acknowledged, the said
party of the first part doth hereby g·ivc, grant and convey
unto the said party of the second part, as trustee, subject
to the conditions and terms hereinafter set forth, all of that
certain tract of land, situated in Loudoun County, Virginia,
between Purcellville and Hillsboro, containing one hundred
and thirty-five and eighteen one-hundredths acres, adjoining
the lands of Lewis, Childs, Hirst and others and being the
same land described in a certain deed from R. H. Tebbs,
commissioner, to the said T. C. Baker, bearing date February
19, 1916, less a certain tract of two hundred acres sold off
by the said Baker to William G. Lewis by deed bearing date
January 2, 1915, of record in the Clerk's Office of said County
in Liber 8 W's Folio 152, thus leaving the amount of land
hereby conveyed. Reference is hereby made to the deeds
aforesaid for a more particular description of the said land.
But all of the aforesaid conveyance to the said trustee is
nevertheless and upon the following trusts and uses ancl
none other to-wit: that during the lifetime of the said Laura
M. B. Shedd, she shall have the right to remain upon the
said premises and take the income therefrom, using- the same
for the support of herself and children for and during the
term of her life, or until such time as some creditor of hers
shall iiistitute a suit in some Court of record in Virginia or
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elsewhere, h~ving for its object to subject any interest that
she might h~ve in the said premises, to the payment of debts
and on the happening of either of said events, namely, her
death' or the institution of the suit aforesaid, then her interest in the said premises shall cease and said trustee will
then hold the title to the property for the use of the children
of the said Laura M. B. Shedd now living and
page 159 ~ those hereafter born, or until the youngest child
of the said Laura M. B. Shedd shall attain the
age of twenty-five years, on the happening of which event,
the said Laura M. B. Shedd being then dead, said trust shall
cease and the children aforesaid shall then _be entitled to
have the possession of said property. During the lifetime
of the said Laura M. B. Shedd, after the death of the said
T. C. Baker, it shall be her duty to pay the taxes on the said
premises and keep- the building insured against fire. In the
event that the said trustee, during the lifetime of the said
Laura M. B. Shedd, shall be of the opinion that her interest
will be promoted by a sale of the said land, then he shall
have the power to make sale of the property aforesaid, either
publicly or privately and convey the same to any purchaser
he may procure, provided and on condition that the said Laura
M. B. Shedd shall approve the said sale and unite in the
conveyance thereof, but in the event the said Laura M. B.
Shedd does not approve of the said sale then the said trustee shall ha.v8 no power to sell the same during her lifetime.
After the death of the said Laura M. B. Shedd leaving surviving her, her children, then the said trustee is authorized
to sell the said property and to convert the same into such
interest bearing securities as he may deem proper and to
the best interest of the said children, appropriating the income from any other investments in which the proceeds may
be invested for the use of the said children 'and, in his discretion, he shall have the power to change any of the investments and reinvest in other securities from. time to time; but
under no circumstances shall any purchaser from the said
trustee be required to see to the application of the purchase
money. In the event that the said Laura M. B. Shedd shall
desire the said land sold during her lifetime, the said trustee
is authorized to reinvest the proceeds derived from the said
sale in the purchase of another home or in any other manner
that the said Laura l\L B. Shedd and the said
page 160} E. L. McFarland may agree upon, to be conveyed
or assigned to the said trustee and held on the
same trusts as are prescribed herein for the said land and
subject to the same terms, limitations and conditions and
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· likewise the said trustee, during the lifetime of the said Laura
M. B. Shedd, shall, with the approval of the said Laural M. B.
Shedd, sell any other real estate so as aforesaid purchased
with the proceeds derived from the sale of the said real estate
and convey the same and from time to time, sell any real
estate, with the approval of the said Laura M. B; Shedd, so
as aforesaid purchased and reinvest the proceeds from time
to time in such other real estate as may be acceptable to the
said Laura M. B. Shedd, all of which shall be subject to the
same terms, conditions and limitations as are imposed on the
land hereby conveyed. And the said grantor doth hereby
covenant that he will warrant generally the land hereby conveyed; that he is seized in fee simple thereof and hath good
right to convey the same and that he will execute such further assurances of the same as may be requisite·.
Witness my hand and seal the day and year first above
written.

T. C. BAKER, (Seal)
State of Virginia.
County of ·Loudoun, to-wit:

I, L. H. Whitmore, a. notnry public in and for the county
aforesaid, in the state of Virginia., do certify that T. C. Baker,
whose name is signed to the foregoing writing, bearing date
March 20, 1923, has acknowledged the same before me in my
county aforesaid. Given under my hand this 5th day of July,
1923.
L. H. WHITMORE,
Notary Public.
My commission expires May 2, 1925.

Clerk's Office of the Circuit Court of Loudoun County to . .
wit: July 24, 1923.
The foregoing deed was this day received in said office
and admitted to record.
Teste:

B. W. FRANKLIN, c. c.
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E. L. McFAR.LAND EXHIBIT #4.

This deed, made this 27th day of AprH 1926 between 0. L.
Emerick and Carrie tC. Emerick, his wife, parties of the first
part; T. C. Baker and M. Ethel Baker, his wife, parties of the
second part, and E. L. McFarland, trustee, party of the third
part.
vVitnesseth: That whereas T. C. Baker did agree to become the purchaser of the property hereinafter described at
and for the sum of seven thousand dollars;
And whereas, before the deed the ref or had been made, the
said Baker and his wife l1ave requested that the deed shall
be made to E. L. Mc:Farland, trustee, as hereinafter set
out;
.
And whereas the entire purchase money of seven thousand
dollars has been paid by the said Baker, to the order of the
said grantor or his order, so that the party of the third part
is entitled to said deed.
Now, therefore, in consideration of the premises and the
sum of seven thousand dollars, the receipt whereof is hereby
acknowledged, the said parties of the first part do hereby
grant and convey, with general warranty of title and the said
parties of the second part do hereby grant and convey, with
special warranty of title unto tlle said E. L. }IcFarland, as
trustee, all of that certain lot of land situated in Purcellville,
Loudoun County, Virginia, adjoining and bounded by the
lands of Alice M. Corder and Dr. H. W. Davis and supposed
to contain thirteen thousand square feet. of land, more or less,
together with the dwelling and other improvements located
thereon, including the hot.water boiler, screens and all at.
tached appliances thereunto belonging· and including the window shades, but not including· the kitchen range nor including·
the electric range. Said land is the same described in a certain deed bearing· date Ma.y 27, 1'924 from Ruth M. Emerick
to 0. L. Emerick, of record in the Clerks Office of Loudoun
County in Lib er 9 S's folio 402 and is the same land conveyed unto the said Ruth M. Emerick by '-T. V. Nichols by
deed bearing date April 27, 1921 of record in the Clerk's
Office afore said in Liber 9 M's folio 238, wherein the metes
and bounds thereof are described as follows:
page 162 ~ "Beginning at an iron pin north of the center of
·Main st-rePt and runnin:2.· thence N 801,4 W. 65 to
_ an iron ·pin north of the center of said street ; thence N 10 E
with the east line of V. Alice Corder 200 feet to an iron pin
in said Corder's line; thence S 80% E 65 feet with the line
of J. V. Nichols to an iron pin; thence with said Nichols S
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IO W 200 feet to the beginning, containing thirteen thousand

square feet, more or less.''
But all of the aforesaid conveyance to the Trustee is never~
theless and upon the following trusts and uses and none
, other, to-wit: that during the life time of Laura M. B. Shedd,
she shall have the right to remain upon the said premises and
take the income therefrom, using the same for the support
of herself a.nd children for and during the term of her life,
or until such time as some creditor of hers shall institute a
suit in some Court of record in Virginia, or elsewhere, having
for its object to subject any interest that she might have in
said premises, to the payment of debts and on the .happening
of either of said events, namely, her death or the institution
of the suit aforesaid, then her interest in the said premises
s4all cease and said trustee will then hold the title to the
said property for the use of the children of the said Laura
M. B. Shedd now living or those hereafter born, up until the
youngest child of the said Laura M. B. Shedd shall attain the
age of twenty five years, on the happening of which event the
said Laura M. B. Shedd being then dead, said trust shall
cease and the· children aforesaid shall then be entitled to
ha.ve the possession of said property. During the lifetime of
the said Laura M. B. Shedd it shall be her duty to pay the
taxes on the said premises and keep the buildings insured .
against fire. In the event that the said trustee, during· the
lifetime of the· said Laura M. B. Shedd shall be of the opinion
that her interest will be promoted by a sale of the said land,
then he shall have the power to make sale of the prope1~ty
aforesaid, either publicly or privately a.ud convey the same to
any purchaser he may procure, provided and on condition that
the said Laura M. B. Shedd shall approve the ·
pag-e 163 } said sale and unite in the conveyance thereof, but
·
in th~ event the said Laura M. B. Shedd does not
approve the said sale, the said Trustee shall have no power
to sell t.he same during her life time. After the death of the
said Laura. l\L B. Shedd, leaving surviving her a child or children, then the said trustee is authorized to sell the said property and to convert the proceeds derived therefrom into such
interest bearing securities as he may deem proper and to the
l)est interests of the said children, appropriating the income
from any such investments in which the proceeds may be
invested. for the use of tl1e said children and, in his discretion, lie shall have the power to change any of the investments
and reinvest in other securities, from time to time, but under
no circumstances shall any purchaser from the said trustee
be required to see to the application of the purchase money.
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In the event the said Laura M. B. Shedd shall desire the said
property to be sold during her life time the said trustee is
autp.orized to reinvest the said proceeds from the said sale,
in the purchase of another home
in any manner that the
said Laura M. B. Shedd and the said E. L. McFarland may
agree upon, to be conveyed or assigned to the said trustee
and held on the same trusts as are prescribed herein for the
said land and subject to the same terms, limitations and conditions and likewise, the said trustee, during the lifetime of
the said Laura M. B. Shedd shall, wit.h the approval of the
said Laura M. B. .Shedd, sell any other real estate so as aforesaid purchased with the proceeds derived from the sale of
the said real estate and convey the same from time to time,
sell any real estate with the approval of the said Laura M.
B. Shedd so as aforesaid purchased and reinvest the proceeds from time to time in such other real estate as may be
acceptable to the said Laura M. B. Shedd, all of which shall
be subject to the same terms, conditions and limitations as
are imposed on the land herebi conveyed.
And the said 0. L. Emerick doth hereby covenant that he
will warrant generally the land hereby conveyed, that he is
seized in fee simple thereof and hath good right to convey
the same; that the said grantee shall have quiet
.page 164 } possession thereof, free from all encumbrances
and that he will execute such further assurances
of t.he same as may be requisite.
Witness the following· signatures and seals the day and
year first above written.

or

0. L. EMERICK
CARRIE C. EMERICK
T. C. BAKER
M. ETHEL BAKER

(Seal)
(Seal)
(Seal)
(Seal)

Sta.te of Virginia,
County of Loudoun, to-wit :
I, A. E. Lybolt, a notarv public in and for the County
aforesaid in the State of Virginia, do certify that 0. L.
Emerick and Carrie C. Emerick, his wife and T: C. Baker
and M. Ethel Baker, his ·wife, whose names are signed to the
- foreg·oing· writing bearing- date April 27, 1926, have each
acknowledged tl1e same before me in my county aforesaid.
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Given under my hand this 20th clay of April 1926.

ARTHUR E. LYBOLT,
Notary Public.
My term of office will expire J'uly 7, 1928.

Clerk's Office of the Circuit Court of Loudoun !County towit: May 1, 1926.
The foregoing deed was this day received in said office and
admitted to record.
Teste:

B. W. FRANKLIN, c. c.
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Balance Sheet
Cash
Stocks & Bonds
Acct. Receivable, Wood
Acct. Receivable-Feed
Due From Tracts, Net
Inventory, Wood
Inventory, Feed
Notes Receivable

THOMAS C. BAKER
December 31, 1928
Assets
2,401.98
1,100.00
17,324.73
2,296.57
2,151.63
2,862.50
2,211.83
Current Assets
5,013.15

Land & Buildings
Furniture-Fixtures
Automobile

23,781.43
1,146.25
1,980.00

Total
Less Depreciations

26,907.68
1,092.00

Capital Assets

35,362.39

25,815.68
61,178.07

Combined total, All Assets
Liabilities

8,200.00
1,532.76

Notes Payable
Accts. Payable

Total

9,732.76
$51,445.31-

Net Worth, Investment, Dec. 31, 1928
Net Worth, beginning year
Add income tax refund

41,842.73
105.40

Total

41,948.13
Less Wit/rdra·w11

House Expenses
Personal Expenses
Shedd, A/C
Savings Acct

4,464.97
378.58
1,963.21
1,040.00

7,846.76

Increase of Net Worth, Being Gain for Year

•

Leaving

$34,101.37
$17,343.94
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Note, Land & Buildings contains an item of 3482.93 for Powell Tract. This
a timber right only and expires by limitation Sept 1-29
THOS. H. BAYNE
Public Accountant.
THOMAS C. BAKER
December 31, 1928
Income Account
Feed B11si11ess
3,962.89

Sales, Feed
Purchase Feed
Less on hand

5,707.39
2,211.83

Cost of goods sold

3,495.56

Gross Profit

467.33

E:rpmses
Sacks
Gen. Expense
Salary-Wages
Commissions

1.50
109.26
80.45
158.52

349.73

Net

$117.60

Wood Business
250,925.57
Sales, Wood
229,527.75
Purchases, Wood

Gross Profit
Locust wood
page 166

~

21,397.82
31.28
Other /,,come

Cash Variations
Hauling

6.15
.15

6.30

Gross profit from wood

21,435.40

Expenses, H-1 ood Business
Auto Expenses
1,238.63
Donations
209.40
Depreciations
396.00
Insurance, House
13.96
Insurance, wood
527.99
Office Expenses
613.28
Office Salarys
1,600.00
Taxes
5.36
Traveling Expense
857.00
Interest-Discount
119.43
Rent
20.00
Oil Burner
11.50
Bad Debts
945.63

6,558.18

14,87722
14,994.82

Combined
Sale Real Estate & Timber Rights
Profit on Javins Tract
3,145.80
Profit on Sutphin Tract
20.00

Total

Net Profit

3,165.80

M. E. Cope, Adm'x
Deduct
Loss on Burritt Tract

Y.
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2,349.12

816.68

Net

$17,343.94

Total Income
THOMAS C. BAKER
December 31, 1928

Trial Bala11ce
2,401.98
Cash
2,862.50
Stumpage
1,980.00
Automobiles
Cash Variations
1,238.63
Auto Expense
209.40
Donations
5,707.39
, Feed Purchases
396.00
Depreciations
Hauling
13.96
Insurance, House
S27.99
Insurance, wood
613.28
Office Expenses
1,600.00
Sa1arys
5.36
Taxes
857.00
Traveling Expenses
1,146.25
Furniture-Fixtures
119.43
Interest-Discount
Land-Buildings
23,781.43
1,100.00
Stockr-Bonds
5,013.15
Notes Receivable
Notes Payable
Net Worth-Investment
229,527.75
Purchases-Wood
20.00
Rent
Reserves
Sales-Wood
Sales-Feed
Sales-Locust Wood
Sacks
1.50
B. C. Devilbiss
Expense-Feed
109.26
Salary-Feed
80.45
Oil Burner
11.50
page 167 ~ Sutphin Tract
Accts. Receivable-Wood 17,324.73
Accts. Payable-Wood
Accts. Receivable-Feed
2,296.57
Tracts
4,740.33
Javins Tract
Burritt Tract
816.68
Commissions
158.52
Bad Debts
945.63
$305,606.67

6.15

.15

8,200.00
34,101.31
1,092.00
250,925.57
3,962.89
31.28
110.52

20.00
1,422.24
2,588.70
3,145.80

$305,606.67
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THOMAS C. BAKER
December 31, 1928

La,id & Buildings
Purcellville, Dwelling. fot and contents 17,000.00
Powell Tract
31482.93
Cook Tract
3,298.50

$23,781.43

20,298.50

THOMAS C. BAKER
December 31, 1928
Accounts Receivable and PaJ,ablc
Barksdale, W. S.
Barksdale, W. S.
Boxley, L W.
Brown & Hooff
Brown, M. J.

Case Brothers

Evans, H. E. Auto Acct.
Evans, H. E. Poplar
Forbes, H. B.
Forbes, H. B., purchased wood
Forbes, H. B.
S. D. Forbes, Personal
Hough, Richard
Jerman, C. M.
Keeton, R. E.
Mawyer, H. D.
McGinnis, T. H.
Shaver, E. B.
Sherman, C. M.
Starkey, Howard

Werth, W. G.

1,052.78
953.00
1,784.93
20.56
700.00
396.59
4,482.98
1,170.08
337.05

5,796.54
56.52

22.40
941.80
384.33
12.17
12S.19
20.00

20.09

THOMAS C. BAKER
· December 31, 1928

Case, Mrs. Clarence

Brower, C. F.

Chamblin, S. A.
Cochran, Russell
Cockerill, Mrs. Julia
Cornwell, J. L.
·
Cornwell, T. F.
Crighton, L. B.

Devilbiss, B. C.
page 168 ~ Devilbiss, B. C.
Donohue, Mrs.
Edmondson, Mrs. S. P.
Gray, W. F.
·
Hindman, M. S.

86.25

29.01

$17,324.73

Feed Purchases
Barrett, C. L.
Beavers, J. C.
Best, G. F.

351.70

6.00
3.25
214.15
4.00
8.40
1.50
32.80
81.20
41.00
64.00
2.90
5.95
190.63
43.30
12.80
84.99
22.00

$1,422.24

M. E. Cope, Adm 'x v. L. M. B. Shedd-Carter, et al.
Hirst, Carroll
Hoopes, A. W.
Hoopes, Mrs. R. B.
House, Miss Mamie
James & Gill
Lake, R. J.
Lawler, Mrs. Jacque
Little, T. E.
Lodge & Cornell
Longerbeam, W. B.
Mason, C. N.
Milburn, G. C.
Monroe, Mrs. Rodney
Myers Lumber Co
McArtor, S. W.
Nichols, E. E.
Nichols & Green
Nichols & Hindman
Norman, J. E.
Norman, Walter
Norman & Harding
Payne, E.W.
Payne, Roy
Payne, Shirley
Piggott, Mrs. Shirley
Piggott, Shirley
Popkins, P. P.
Robey, Edgar
Shedd, Mrs. R. A.
Simpson, Marvin
Smith, J. S.
Smith & Myers
Sowers, A.
Taylor, B. M.
Thomas, Mrs. C. H.
Thompson, W. L.
Welsh, Samuel
Wilson, F. P.

4.20
40.00
19.90
2.90

57.50

16.00
85.60
78.40
21.60
1.30
95.00
2.90
7.00
6.00
36.65
17.00
28.60
147.60
2.90
4.05
17.00
103.80
28.85
215.75
18.75
10.50
9.00
12.20
56.00

3.75

2.90
221.75
5.80
5.50
39.80
17.20
20.55
13.50
2,296.57
THOMAS C. BAKER
J?eccmber 31, 1928

Due From Tracts
Cook
S. D. F. Anderson
Bolling
Currier
Ferguson
Gardner
Gilmer
Hamner
Harlow
H. E. Harris
W. H. Harris
Herndon
Hooper ·
Moore
Mrs. M. Norvell
Patterson

102.28
735.57

47.77

1,375.22
25.24
88.27

87.02
78.82
375.93
244.30
128.22

35.50
244.19
606.55
14.61

59.51
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37.90
70.17

Pollard
page 169} Jane Powell
Powell A/C
Scott
Scruggs
Shaver
Steger
D. Steger
Tapscott
Tillman
Wingfield

1,358.06

131.93
212.72

971.02

80.96
6.51
57.61
25.16

127.99

4,740.33

2,588.70

THOMAS C. BAKER
December 31, 1928
Feed bivmtory
Bulky Lass
Chowder
Calf Chow
Hog Fatina
Hen Chow
20% Chow
Winner Scratch
Cow Chow, 34%
Dog Chow
Omoline
Steer Fatina
Chick Grow Chow
Lamb Chow
Pig Chow

13,900#
4,180
750
1,500
1,190
17,800
7,570
15,700
345
900
11,800
500
2,000
3,900

Wood Inventory, Javins Tract
25 cords at track
@ $7.50
475 cords in woods
@ $5.00
300 cords on stump
@ $1.00

333.60
135.83
36.75
40.50
32.13
453.90
177.90
443.53
21.39
21.60
318.60
20.25
53.00
122.85

$2,211.83

187.50
2,375.00
300.00
2,862.50

THOMAS C. BAKER
December 31, 1928

.

Notes Payable
Purcell ville
F. & M. Hamilton
Round Hill
First Nat'l Lovingston, Evans
Clarence Case

2,500.00l',500,.00,
1,500.00
2,000.00
700.00

8,200.00

Notes ~eccivable
Mrs. A. Hamilton
Thornton-Barksdale
A. R. Colvin
Culpeper Lumber Co
J. J. Stribling
B. F. Elliott
J. E. Norman
W. E. McCoy
King Lumber Co.

239.97
115.95
20.00
3,500.00
92.83
150.00
535.00
300.00
59.40

5,013.15

)
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THOMAS C. BAKER
December 31, 1928

Sale of Real Estate & Timber Right.s
Javins Tract
Cash for denuded land
5,601.44
:
..
Lumber sales, net
3,474.35
page 170 ~ Wood Sales·.
14,578.29
Wood on hand, Dec. Jl, 1928 2,862.50

26,516.58
- '· ! .,:

Costs
Purchase price
Labour getting out wood
Sutphin Tract
Sales price
Cost price

17,064.10
6,306.68

23,37&.78

3,145.80

520.00
500.00

20.00
Total

3,165.80

Burnt Tracl> Timber
Riglits
.
. .

..

;

Costs
Labour getting out lumber
Labour getting out wood.

4450.62
2,069.64

4,520.26

Lumber sales
Wood sales

3,362.39
341.19

3,703.58

Loss

816.68
$Z349.l2

Nett Profit
Summary
Combined sales prices
Combined cost prices

30,740.16
28,391.04

Profit

$2,349.12

In case request additional information mail this copy of this

E. L. McFARL.A!ND EXHIBIT #5.

page 171 ~ This deed, made this 24th day of February,
..
1928. bv and·between Nora B. Eberhart and WilA
iiam E. Eberhart, ·her husband, parties of first part and E.
h McFarland, Trustee for Laura M:. B. Shedd, party of the
second part.
.
Witnesseth; That for and in consideration of the sum of
'l~en dollars and other valuable considerations, the receipt
whereof is hereby acknowledged, the said parties of the first
part do hereby grant and convey with general warranty of
title, unto the said party of the second p~rt, as trustee, subject to the terms and conditions hereinafter set out, all of
that eertain lot of land situated near Round Hill, in Loudoun County, Virginia, together with the dwelling· house and
other improvements thereon bounded and described as fol-
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·Jows : '' Beginning at a planted stone in the line of the
Carlisle lot and corner of the late W. D. Kuhlman; thence
with his line S 23 W. 51 poles to a point at the junction of
two stone fences; thence with the stone fence S 79 ~ ~4.74
poles to the i:;niddle of the County Road from Round :i:hll to
Paxson; thence with the middle of said road N 11% E 49.64
poles to a point in the middle of said road; thence N 7g W.
4.72 poleR to the be.e:inning, containing three and one tenth
acres more or less,'' being the same land that was conveyed
unto 'Nora B. Eberhart by deed dated July 6th, 1925, said
deed being signed by Hallie P. Eubank and recorded in the
Clerk's Office of Loudoun County in Liber 9 V's folio 228,
to which deed and the references therein contained, reference
is hereby made for a more particular description of the 'land
hereby conveyed.
But all of the aforesaid conveyances to the said trustee is
nevertheless and upon the following trusts and uses and none
other~ to-wit: that during the life time of the. said Laura M:.
B. Shedd she shall have the right to remain upon the said
pT'emises and take the income therefrom, using the same for
the support of herself and children for and during the term
of her life, or until such time as some creditor of her shall
institute suit in some Court of record in Virginia or elsewhere, having for its object to subject any interpage 172 r est that she might ha~e in the said premises, to
the payment of debt and on the happening of
either of said events, namely; her death or the institution
of the suit aforesaid then her interest in the said premises
shall cease and said trustee will then hold the title to the
said property for the use of the children of the said Laura
M. B. Shedd now living and those hereafter born up until
the youngest child of the said Lama M. B. Shedd shall· attain the age of twenty-five years, on the happening of which
event, the said Laura M. B. Shedd being then dead, said
tmst shall cease ancl the children aforesaid shall then be entitled to have the possession of said property.
During the life time of the said Laura M. B. Shedd it shall
be her duty to pay the taxes on the said· premises and keep
the buildings insured against fire.
In t~e event that the said trustee, during the life time of
~he said L3:ura 1\~. B. Shedd, shall be of the opinion that her
mterests w11I be promoted by a sale of the said land, then he
sha11 have t]1e power to make sale of the propertv aforesaid
either publicly or privately and convey the same ..to anv pur~
eh~ser he may procure, provirled and on condWon that the
said Laura 1\.f. B. Shedd ~hall approve the said sale and unite
iu th~ conveyance thereof, but in no event the said Laura
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M. B. Stedd does not approve the said sale, then the said
trustee shall have no power to sell the same during her life-.
time.
After the death of the said Laura M. B. Shedd leaving surviving her, her children, then the said trustee is authorized_
·to sell the said property and to convert the same into such
interest bearing securities as he may deem proper and to the
best interest of the said children, appropriating the income
from any other investment in which the proceeds may be
invested. for the use of the said children and, in his discretion. he· shall have the nower to chan!!'e anv of the investme1its and reinvest in other securities from t1me to time, but
under no circumstances, shall any purchaser from the said
trustee, be required to see to the application of the purchase
money, In the event that the said Laura M. B.
page 173 t Shedd shall desire the said land sold during her
life tiine, tl1e said trustee is authorized to reinvest
the proceeds derived from the said sale in the purchase of
another house or home or in any other manner that the said
Laura M. B. Shedd and the said E. L. McFarland may agree
upon, to be conveyed or assigned unto the said trustee and
held on the same trusts as are prescribed herein for the said
land and su·vject to the same terms limitations and conditions and likewise, and the said trustee during the life time
of the said Laura :M:. B. Shedd shall with the approval of the
said Laura M. B. Shedd, sell any other real estate so as aforesaid purchased with the proceeds derived from the sale of
the said real estate and convey the same and from time to
time sell any real estate, with the approval of the said Laura
M. B. Shedd, so as aforesaid purchased and reinvest the proceeds from time to time in such other real estate as may be
acceptable to the said Laura :M. B. Shedd, all of which shall
be subject to the same terms, conditions and limitations as
are imposed on the land hereby conveyed.
.
And the said gTantors do hereby covenant that they will
warrant generally the land hereby conveyed; that they are
seized in fee simple thereof and have good right to convey
same and that they wi11 execute such further assurances of
the same as may be requisite.
vVitness our hands and seals this 24 day of February, 1928.
NORA B. EBERHART
,vl\L E. EBER.HART

(Seal)
(Seal)
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District of Columbia,
City of Washington, to-wit:
I Wm. 0. Gilbert a notary public in and for the City of
W a'shington, District of Columbia, do certify that Nora B.
Eberhart and ·wmiam E. Eberhart, her husband, whose
names are signed to the foregoing writing bearing date February 24th, 1928, have acknowledged the same before me in
the District of Columbia as aforesaid. Given under my hand
and official seal this 24 day of ~,ebruary, 1928. My commission expires January 29, 1930. ·
(Seal)
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WM. C. GILBERT.
Clerk's Office of the Circuit Court of Loudoun
County, to-wit: February 28, 1928.

The foregoing deed was this day received in said office
and admitted to record at 10.45 o'clock A. M.
Teste:

B. W. FRANKLlN c.. c.
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And afterwards, to-wit: At a Circuit Court held
for the County of Loudoun, at the Courthouse
thereof, on the day and year first herein aforesaid.
This cause came on this day to be heard on the proceedings
heretofore had herein; on the report of W. A. Metzger, Commissioner of Accounts of this -Court, filed on the 15th day
of December, 1936, anfl the depositions of witnesses regularly
taken before said Commissioner Metzger, with the exhibits
filed therewith, and all returned by the said Commissioner
with his report, and all hereby referred to, identified and
made a part of the record, and on the exceptions in writing
taken by L. M. B. Shedd, now Carter, in her own right and
as the i_iext friend of Mary Elizabeth Shedd and Virginia
Carter, mfants, and Thomas B. Shedd, filed on January 14th,
1937, and was argued by counsel.
Whereupon the Court being of opinion that the promissory note sig·ned by 'f. C. Baker in the sum of Four
Thousand and Twenty-five ($4,025.00) Dollars, dated Feb-
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ruary 21st, 1928, payable to the order of E. L. McFarland,
fodividually, a copy of which was filed with the depositions
aforesaid was and is an asset of the trust estate, created
by the said T. 0. Baker for the use and benefit of his daughter, now Mrs. L. M. B. Carter, and her children, and a valid
debt and obligation of the estate of said T. O. Baker, Doth
Adjudge, Order and Decree that said debt constitutes a
lien upon the estate of the said T. C. Baker, deceased, and judgment therefor in the sum of Four Thousand
and Twenty-five ($4,025.00) Dollars, with interest thereon
from the 21st day of February, 1928, until paid, and the
cost of this proceeding is hereby awarded against the estate
of the said T. 0. Baker, deceased, and it being suggested
to the Court that Cecil Connor, who was heretofore regularly
substituted as Trustee for and in the place and stead of E.
L. McFarland, having departed this life, it is further ordered
·
that .Hugh T. Carter, be and he is hereby appage 176 ~ pointed Substituted Trustee in the place and stead
of the said Cecil Connor, deceased, under the
deeds in trust heretofore executed by the said T. C. Baker,
deceased, and others, for the use and benefit of .his daughter ,
and her children above referred to.
But before proceeding to act hereunder the said Hugh T.
Carter, substituted Trustee, shaH enter into and execute bond
before the Clerk of this Court in the sum of $ ........ , with
corporate surety approved by said Court, conditioned upon
the faithful performa11ce of his duties as said Substituted
Trnstee under said deeds, and thereafter the said Hugh T.
Carter, Substituted Trustee, is hereby authorized and empowered' to take such steps as he may be advised to enforce
the collection and payment of the judgment herein awarded.
And it appearing that all matters in controver.sy herein
are disposed of and concluded, this order shaH be 'final, and
the Clerk of this Court is hereby authorized to retire this
proceeding from the docket of tliis ·Court.
To each of which rulings and judgment of the Court E. L.
McFarland in his own right and as Trustee and Mazella E.
Cope, (formerly Baker) Administratrix w. w. a. of Thomas
C. Baker, deceased, the latter disclaiming she is a party or
bound by the judgment aforesaid, but excepting· to preserve
lier rights, should she be erroneously advised in this respect,
severa!ly excepted, and assigned the following gTounds of
exception:
1st. That the report of Commissioner Metzger is supported
by the evidence and by the weight of the evidence.
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2nd. The judgment of the Court is contrary to the law and
.the evidenc.e and to the weight of the evidence, and is unsupported by the ·evidence.
3rd. Because the evidence shows that the note of T. C.
Baker was.never delivered to E. L. McFarland in his capacity
as trustee under the deed of trust of March 30th, 1923, of
record in Liber 9 Q's page 479, nor under either of the other
deeds of trust from T. C. Baker to said E. L. McFarland,
Trustee, referred to in the exceptions of L. M. B.
page 177 ~ Shedd (now Carter) to the several reports of
Commissioner Metzger, but was payable to the
said In. L. McFarland personally, without consideration and
subject to subsequent countermand, and was subsequently
countermanded by the said T. C. Baker.
4th. Because the evidence shows that said note was executed and delivered to the said E. L. 1.\foF'arland without consideration deemed valuable in law and was delivered upon
conditions never complied with, and for purposes never accomplished but abandoned, and was subsequently repudiated
by the said T. C. Baker in his lifetime, with the knowledge
and consent of L. M. B. Shedd and the said E. L. McFarland.
·
5th. Because no trusts were ever declared in respect to
said note by T. C. Baker for the benefit of Laura l\L B. Shedd
and her children, nor any of them, nor anyone else.
6th. Because the testimony of Laura M. B. Shedd Carter, a party in interest, as to her transactions with T. C.
Baker, deceased, nre uncorroborated, and therefore insufficient to sustain any judgment based upon it.
7th. Because the court is without jurisdiction in this proceeding to appoint a successor to E. L. McFarland, Trustee,
and Ethel R. Cope, Administratrix, aforesaid, excepts further thereto, because she is not and never was a proper party
to this proceeding.
, 8th. Because the court is without jurisdiction in this cause,
and under the pleadings to adjudge (1) that the note in question is a valid debt or obligation of the estate of T. C. Baker1
deceased, or (2) that it constitutes a lien on the estate of
T. C. Baker, deceased, or (3) to enter judgment therefor
against his estate in the sum of $4,025.00, with interest, or
for anv other sum.
9th . ., Because the said Laura l\L B. Shedd, and her counsel, have heretofore expressly pleaded, and correctly so, in
their exceptions filed November 3rd, 1930, to the report of
Commissioner Vv. A. Metzger, returned and filed as of June
9th, 1930, that this Court was without jurisdiction in this
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proceeding to determine the q_uestion ''whether
said instrument was a promissory note or a bond,
whether it was under seal or without seal;
whether it was executed by said Baker for a valuable consideration, or without consideration, whether it was in terms
payable to said McFarland, or to him or his order, individually or as trustee, whether it is a valid or invalid obligation or instrument, or whether it is a separate asset or a
worthless oue to said several trust estates, created by any
one or more, or which one, if any'' and '' are not now proper
questions for determination in this forum'', but '' that these
several questions touching said instrument may hereafter
become and probably will become 1he proper subject for authorative adjudication and determination before a competent
tribunal, to-wit: A Jury in a Court of law".
10th. Because she has heretofore had no opportunity or
oecasion to assert any defenses of the estate of her decedent
to the validity or enforcement of said note against said estate, and as to which she would be entitled to a trial in a
~ommon law court on proper issues and a trial thereof by a
Jury.
11th. Because the estate of T. C. Baker, has heretofore been
administered by the Circuit Court for Loudoun County in a
general creditor's chancery suit in which there was a decree
for an account of debts against the estate, and all debts proven
thereunder were paid, and the administration closed, and said
suit dismissed from the docket by final decree of July 18th,
1935, which is now among the ended chancery causes of this
court, under the style of Par1ners and llferclum.ts Bank v.
Thotnas 0. Baker's .Adniinistratrix, and others, which record
is now vouched, and a copy of said :final decree tendered to
the Court for its inspection and was inspected by the Court,
ancl a copy of which decree is made a part of the record.
page 178
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And the said Ethel R. Baker Cope, Administratrix of T. C.
Baker, deceased, indicating a pul'pose to apply to the Supreme Court of Appeals of Virginia for an appeal from, or
writ of error to the judgment aforesaid, on her
page 179 ~ motion operation of this order is suspended for
a period of ninety days to afford time within
which to present such a petition.
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FLNAL DECREE liN THE CHANCERY CAUSE OF
PARMERS .AND MERCHANTS BANK V. BAKER'S
ADMINISTRATRIX AND OTHERS ENTERED ON
AUGUST 23,. 1935.
This cause came on this day to be further heard upon the
papers formerly read and upon the several reports of Master Commissioner vV. M. Metzger settling the accounts of
Mazella E. Baker, as Administratrix w. w. a. of C. T. Baker,
deceased, and showing a complete administration of all of
the personal estate of T. C. Baker, and a balance of $6,517.47
in her hands; and it appearing further to the Court that the
plaintiff's debt as reported by said Commissioner Metzger
has been paid, and that the following legatees under the will
of T. C. Baker have attained the ag·e of twenty-one years
and are therefore entitled to receive their legacies, to-wit:
Thomas Baker Shedd and Marie E. Sheldon, nee Baker, and
that Ruth Schwartz Baker will attain her majority on. October 14, 1936, the Court doth adjudge, order and decree that
all of said reports be and the same are hereby confirmed, no
exceptions having been taken thereto; and by consent of parties the Court doth further adjudge, order and decree that
Maz~lla E. Baker, Administratrix w. w. a. of Thomas C.
Baker, deceased, do pay to Thomas Baker Shedd the sum of
Five Hundred Dollars ($500.00) in full of his leg·acy under
Item 3 of the will of his grandfather Thomas C. Baker, and
to Marie E. Sheldon the sum of Two Hundred Fifty Dollars
($250.00) in full of her legacy under Item 2 of said will, and
that she .likewise pay to Ruth Schwartz Baker the sum of
Two Hundred Fifty Dollars ($250.00) in full of her legacy
under the same clause upon her attaining her majority. And
it further appearing to the Court that the object of this suit
has been accomplished, it is ordered to he stricken from the
docket. And the said Administratrix is directed to pay alJ
unpaid costs of suit.
.
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BILL OF EXCEPTIONS.

Be It Remembered, that upon the trial of this case, prior
to the order entered herein on the 28th day of April, 1939
the same was heard upon the record in said case as follows~
First.: The report o'r Commissioner of Accounts, W. A.

-------- ' ..-J
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Metzger, filed September .13th, 1929, and all the ex parte reports :filed bv him prior thereto stating and settling the account of E. ·L. McFarland, Trustee, in the deed of trust of
1.1. 0. Baker, of record in 9 "Q's", folio 479.
Second: Upon the exceptions thereto filed by Laura M. B.
Shedd "cesquie que trust'' on the 13th day of September,
- 1929;
Third: Upon the report of Commissioner of Accounts,
W. A. Metzger, dated June 9th, 1930, and the depositions of
~ E. L. McFadand, taken on the 15th day of :M:ay, 1930, and
returned with said report and the exceptions of L. M. B.
Shedd in her own right, etc., to said report filed November
3rd, 1930.
Fourth : Upon the petition of L. M. B. Shedd (now Carter) in her own right and as the next friend of her infant
children, Thomas Baker Shedd and Mary E. Shedd, cesque
qite tritstant, filed June 23rd, 1933.
Fifth : Upon the order of the court entered on the 18th
day of September, 1935.
.
Sixth: Upon the order of the court entered on the 14th day
of October, 1935, recommitting· the said report of June 9th,
1930, to W. A. :M:etzg·er, Commissioner of Accounts, with
more specific directions.
Seventh : Upon the report of Commissioner of Accounts
W. A. l\f.etzger dated December 15th, 1936, together with the
·depositions of the witnesses taken before the said Commissioner, to-wit: E. L. McFarland, "William G. Lewis, Heaton
Eubank, Laura Margaret Shedd Carter, J. G. McGavack, W.
E. Everhart, Nora B. Everhart, Thomas H. Bayne, E. E.
Garrett and Mrs. Ethel R. Cope, and the exhibits
pag·e 181 ~ filed with the said report, and all are made a part
of this certificate, as though copied herein in extenso.
Ejghth: Upon the exceptions of L. M. B. Shedd, (now
Carter) in her own name and on behalf of her infant children
thereto.
Ninth: Upon the record in the Circuit Court for Loudoun
County in the suit of Fanners a.11.d Merchants Bank v. Baker's
.Adm,itiistrator, and especially upon the final decree entered
thereon on Aug"Ust 23rd, 1935, and that these embrace the
entire record and all the evidence upon -which the final judgment entered on the 28th day of April, 1939, was entered,
and it was. stipulated by counsel that the above references
shall he sufficient as an identification of the records of this
cause to be certified to the Supreme Court of Appeals of Vir-

, 190

SupNme Court of· Appeals ot Virginia.

ginia in event an application for a writ of error or an appeal
is presented.
Given under my hand this 26th day of May, 1939.

J. R. II. ALEXANDER,
Judge of the Circuit Court for Loudoun County.
Notice of presentation accepted:
MOORE & WILLIAMS,
Counsel for Laura M. B. Shedd, etc.
.A Copy-Teste :

M. B. W.A. TTS, C. C.
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