Record

No. 2444

In the
Supreme Court of Appeals of Virginia
at Richmond

BIRDIE WHITEHURST UPTON
v.

AMES & WEBB, INCORPORATED, ET AL.

FROM THE CIRCU IT cornT OF THE CITY Ob' NORl!'OLK.

RULE 14.
~5. Nu:r.rnrm

OF COPIES TO BE F ILED AND D ELIVE UE D T o OPPOS-

ING Cou.NST~L. T wen ty copies of eacll brief sh all be filed with
the clerk of th e court, an d at least two copies mailed or de.
livered to opposing counsel on or before the day on which the
bri ef is filed.
~6. S IZE AND T YPE. B riefs shall be p rinted in type not less
in size than sma11 p ica, and shall be nine inches in length
arnl !<ix i11che>~ in wiclth. ~o ns to conform in dimension s to
the print cd recor d~. rr Jic r ecord number of the case shall hP.
pr inted on a 11 briefs.
T he foregoing is printed in small pica typ e for the information ot counsel.
M. B. WATTS, Cleric

CL:£RK

~ COURT OF APPEAts

fiilD

EC E'.I \L~
MAY29 J.-J4i

l

lt CE IVE
RfCH~OND, VIRGINIA

IJ,,._ _
_ __ __

INDEX TO PETITION.
(Record No. 2444)
Page
State1nent of Case ·····-··········-····-··-······-····-···-····-····-····-····-····-··-··-·········- 1 *
Questions I11volved ·····-····-····························-····-·-····-··--·-····--·····-····---- 2•
Erro1·s Assig11ecl ·····-·--·---··---··---·--·--··--------------·-···-····-····----··----··-··------ 2•
Facts ·····-··································-················-·······-···----··-··--··--------····-···-·-· 3'*
Argt1men t ·················-····-····-····-····-···-····-··--····-···-··--···-··-··--····-···-··-·· 12*

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2444
BIRDIE WHITEHURST UPTON, Appellant

AMES & WEBB, INCORPORATED, AND OTHERS,
Appellees

PETITION FOR APPEAL AND 8UPER8EDE.A.S.

To the Honorable Ji(,.Stices of the Bwpreme Ooitrt of Appeal,s
of Virgima:
Petitioner, Birdie Whitehurst Upton, appellant, respectfully represents that she is aggrieved by a decree of the Circuit Court of the City of Norfolk entered on the 7th day of
January, 194t (R., p. 22), in a chancery suit in which Ames
& Webb, Incorporated, 'rrego Stone Corporation, Southern
Materials Corporation, K. C. Johnson and R. Lee Page were
plaintiffs, and E. Virginius "Williams, Administrator of E.
Lee Williams, deceased, and petitioner were defendants, which
decree adjudicated the principles of the cause, decreed that
there had been an equitable assignment by petitioner of a life
insurance policy in which she was named beneficiarv to her
former husband, E. Lee Williams, now deceased, the policy
being upon his life, and directed that the $7,778.71 (less fee
of $200.00 to counsel for the Provident Mutual Life In2"" surance Company, which had paid •the money into Court)
should be pa.id to said administrator, less Court costs, and
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less $1,250.00 the Court directed paid to counsel for said
Ames & Webb, Incorporated, and others, plaintiffs below,
for instituting and conducting the suit.
A transcript of the record and the Exhibits are herewith
filed.
Said Insurance Company was originally a defendant below,
but it promptly paid into Court the amount due under the insurance policy, $7,778.71; $200.00 was allowed by the court
as a fee to its counsel, as to which there is no dispute, and the
Insurance Company is no longer interested (R., p.18), and the
balance of $7,578.71 is being held by said Circuit Court.
There are two questions to be determined in this case, towit:
1. Did the plaintiffs below prove any right to be plaintiffs
and come into court in this case t
2. If the plaintiffs below had the right to come into Court
as plaintiffs, then on the merits, to whom should said proceeds of said insurance policy go, to-wit, said $7,578.71?

THE ERRORS ASSIGNED are that said Circuit Court
erred in deciding:
1. That the plaintiffs had the right to sue and come into
court as plaintiffs.
2. That the proceeds of said policy, said $7,578.71, should
not be paid to appellant, named beneficiary in the polie.y, but
should be paid for court costs and to said Administrator of
E. Lee Williams, deceased, and $1,250.00 thereof to counsel
for plaintiffs below. Appellant maintains that said $7,578.71
should be paid to her as beneficiary in said insurance policy.
3•

*THE FACTS, many of them not disputed, are:

Appellant, now Mrs. Birdie Whitehurst Upton, was formerly for thirty years, the wife of E. Lee "Williams, having
three grown children by him, she separating from him in
June, 1938, and bringing a divorce suit against him in said
Circuit Court through her attorney, Mr. N. T. Green, on the
grounds of adultery and cruelty, to which E. Lee vVilliams
filed an answer and cross-hill as a single paper, through his·
attorney, Mr. Earl W. White, denying the charges in the orip;inal bill and asking a divorce on the ground of desertion (R.,
pp. 88, 89).
·while appellant was the wife of E. Lee ,villiams, she supplied him with over $26,000.00, she being a beneficiary of the
estate of her father, vV. L. 1Vhitehurst, deceased (R., p. 96),
and E. Lee ·wmiams never repaid her (R., pp. 96-7, 121).
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And while appellant was living with her then husband, E.
Lee Williams, the insurance policy in question was taken out
upon his life, in which policy she was named as sole beneficiary and she paid most of the premiums ( R., p. 97). See
photostat of policy w·ith the exhibits, the policy being dated
the 12th day of December, 1924.
The policy provides that the beneficiary cannot be changed
without her consent.
After the separation in 1938, E. Lee ,Yilliams kept up the
premiums on the policy and told his son, E. Virginius ·Williams, that he, E. Lee ,,rmiams, owed appellant money which
she should have, and that he owed her even if she had been
married to another man (H., pp. 121-2).
This life insurance policy had a loan of about $2,000.00
against it, and its surrender value was small, but E. Lee·
4* vVilliams was •suddenly killed in an accident on ,June 18,
. 1940, so that the $10,000.00 policy, less the loan, became
payable (R., pp. 2, 52).
A photostat copy of the policy of insurance is with the exhibits in this case, and it sh°'vs, and all parties admit, that
Mrs. "Williams (now Mrs. Upton) is named therein as sole
beneficiary, and that no po"Ter exists to change the beneficiary
without her consent.
The policy expressly provides that any change of beneficiary
must be by written direction of the beneficiary and insured
filed at the home office of the Insurance Company with the
policy, and there is no claim that this was done .. (See policy
with Exhibits, under" Change of Beneficiary".)
But plaintiffs below claim that there was a contract by word
of mouth between Mrs. "Williams (now Mrs. Upton), and l1er
attorney, Mr. Green, made with Mr. "\Vl1ite, as attorney for
Mr. "\Villiams, that the heneficiary would he changed-Mr.
ViThite says, if Mr. ,vmiams would not press his cross-bill
against Mrs. ,¥illiams for divorce for desertion. This assertion of Mr. White is the onlv evidence of consideration on behalf of the plaintiffs for the supposed contract to permit
change of beneficiary. Their bill does not say what the supposed consideration was (R.. p. 4).
""The bill avers that Mrs. "Williams (now Mrs. Upton)
5• prior to the divorce "f0r valuable consideration * * *
promised and agreed with the said E. Lee ,villiams that
she, the said Birdie ,Vhitehurst "\Villiams would execute a
paper acceptable to sairl Provident Mutual Life Insurance
Companv of Philadelphia the effect whereof would be to
change the beneficia.rv in said policy and instead of the said
Birdie Whitehurst 'Williams to substitute the said E. Lee Wi1liams, his executors and administrators. The consideration
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upon which the said promise of the said Birdie Whitehurst
·williams was founded was duly received by her" (R., p. 4).
The bill 011 this point staked the right to change the beneficiary upon the averment just quoted, without alleging what
the consideration was.
The sole evidence for the plaintiffs below tending to support this allegation is the testimony of Mr. Earl V-l. ·white,
which evidence, we submit, was totally insufficient, and substantially suicidal.
The testimony of Mr. ·white begins on page 43 of the record,
and will be closely examined, as well as the four letters therein
mentioned and filed as original exhibits.
Mr. vVhite testified that he was a personal friend of E. Lee
Williams, living in the same apartment, and also his attorney
in the divorce suit, and had known both parties to the divorce
suit a number of years; that Mrs. Williams, through Mr.
Green, her attorney, sued for divorce in June, 1938, and Mr.
Williams filed an answer and cross-bill, copies of which appear with the exhibits.
The original bill for divorce shows that it alleged adultery
and cruelty, and the answer and cross-bill denied said charges
and averred desertion as a ground for a divorce a mensa
which was prayed in the answer and cross-bill, which was a
single paper.
*Mr. vVhite testified that Mr. ·wmiams did not ,vant
(>* a divorce (R., p. 45), yet Mr. "Williams read the answer
and cross-bill before it was filed, and approved it (R.,
pp. 47, 48).
Mr. ·white further testified that he met Mrs. ·wmiams at
Mr. Green's office after the ans,1ler and cross-bill was filed,
and attempted to arrange a reconciliation, whic.h Mr. \Villiams
desired (R., p. 48), and that he, :Mr. Wbite, there discussed
the matter at some length with Mrs. ·wmiams alone, Mr.
Green and a sister of Mrs. Williams being in another room
(R., p. 49) ; and that Mr. White endeavored to bring about a
reconciliation without any success.
Mr. White testified that in this private room with Mrs. Williams, he told her that she could never get a divorce on the
grounds alleged in the bill :Mr. Green had drawn (R., p. 49),
that the two acts of adultery alleged were denied, and even
if true one had been condoned and the other was based on
admissions by Mr. ·Williams to his wife not permissible in a
divorce case (R., p. 50); that :Mr. vVilliams would not permit
her to get a divorce on her bill, and that if reconciliation were
not effected, he was instructed to have the cross-bill set for
trial ore ten.us at the next docket call (R., p. 50). Mr. ·white
testified that he then told her that if she would transfer the
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equity in the $10,000.00 life insurance policy.,. subject to the
$2,000.00 loan thereon, back to the estate of Mr.. Williams, and
transfer to Mr.. "\Villiams the title to an automobile titled in
her name that '' we would not prosecute the cross-bill'' (R.,
p. 50). .Mr. ·white further testified that Mrs. Williams did
not want the cross-bill prosecuted, and stated she had a position as a hostess that '' she could not hold unless she was divorced.. • * She ,,..anted to get loose" (R., p. 51).
*Mr.. ·white testified that the sole consideration for
7'" petitioner to release her rights as named beneficiary in
the $10,000.. 00 policy was that E. Lee Williams would
not prosecute his cross-bill against her (R., p. 50) and she
agreed to it (R., p .. 51), and Mr. White told her to discuss it
with her colUlsel, Mr. Green, who was absent, and let Mr.
"White know, and that a few days later Mr. Green said it was
satisfactory and tl1at she would assign the policy (R., p. 51).
Mr. ,\Thite testified that he preferred to have petitioner talk
to her counsel, and her agreement come through Mr. Green,
and that it did come through Mr.. Green orally a few days
later (R., p. 68). This supposed agreement between the two
lawyers, Messrs. ,vhite and Green, is the contract relied
upon, which the lower court has substantially decreed specifically performed. Mr. Green flatly denied any agreement
as to not prosecuting the cross-bill, as hereinafter shown (R.,
p. 85), saying: "I never heard of it in my life until Mr.
Maupin mentioned it to me four or five days ago. No such
thing as that ever occurred in my presence.''
:Mr. ·white further testified (R., p. 52) that there was no
agreement that petitioner should be released from certain
notes of her husband upon which she was bound with him,
and he recalls nothing as to the matter of notes until petitioner's letter of December 4, 1939, hereinafter set out; yet
admits that the matter of the notes was brought up by Mr.
Green before that letter (R., p. 61).
Later, petitioner was advised by her doctor to go to Florida
for her neuritis, and it was suggested to her that she get her
divorce in Florida, which she did, in May, 1939 (R., p. 99).
The premiums were allowed to be paid quarterly (R., p.
39); and Mr. E. Lee "Tilliams paid the premiums without ever
asserting to petitioner that she should consent to changing
the beneficiary before he made this payment until the letters
hereinafter mentioned.
About a month before the December, 1939, premium was to
be due, Mr. "White wrote petitioner on the subject, and the
four letters in the ·»correspondence are ,1 ery illuminating,
8* not one word appearing in,. amy of them as to a supposed
consideration a.s to not proseci1,ting the cross-bill, but on
:i;
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the contrary,. petitioner expressing a willingness to consent
to the change of beneficiary "as soon as satisfactory proof'"
was furnished her of her release from notes she had gone on
with her former husband held by W. Taylor Johnson and Merchants and Planters Bank, and Mr. ,vhite by his letter of December' 12, 1939, without protest or denial, expressly stating·
that such evidence would shortly be furnished ..
*The following four letters then passed by mail, the
9* first two and last from Mr. ·white to petitioner and thethird from her to him,., to-wit; (See exhibits numbers 1,,
2, 3 and 4}:
"November 13, 1939..
''Mrs. Robert J. Upton,
"St. George Hotel,
"Brooklyn, N. Y.
Dear Birdie=
'' I am enclosing you hermvith change of beneficiary under
policy on the life of Lee.
'' I understood from Mr. Green awhile back that you would
execute this notice at any time you were requested. Please
sign the same before a notary public. The notary"s certificate is on the· bacl{ of the enclosed notice. You might also
I1ave h,ro witnesses to your signature on the face of the paper.
"I personally wish you all the luck in the world, hoping in
your later years you will be happy.
'' My father passed away last week. It was, or course, expected due to his age.
u

'' Sincerely yours,
''EARL ·w. ,YHITE,
''403 National Bank oi Com. Bldg.

''Ev\T"W :G 1 '
"DecemI1er 1, 1939.

'' Mrs. Robert J. Upton,
'' Care St. George Hotel,
"Brooklyn, N. Y.
'' Dear Birdie :
"I wrote you on November 13th regarding the insurance
policy on the life of Lee. He carried this policy over ·a period
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of thirty days to determine if you ,vere going to execute the
change of beneficiary.
'' There is a $2,000.00 loan on the policy and unless we hear
from you by return mail, no further payments will be made
thereon. I would at least like the courtesy of a reply.
'' Sincerely yours,
''EARL ,v. ·wHITE.

''EWW:G''

,a.,' 180 East 18th St., Apt. 3-A,
".Brooklyn, N. Y.,
'' December 4, 1939.
"Mr. Earl W. White,
''Law Building,
"Norfolk, Virginia.
'' Dear Earl,
"Your two letters received. I have been so busy that I
have been unable to answer same until now. I will be glad to
sign over the life insurance policy on Lee's life as per your
request provided the notes signed by me as co-maker with him
payable to ·w. Taylor .J olmson and Merchants and Planters
Bank of Berkeley have either been paid in full or I ha.ve been
relieved from liabilitv on said notes.
"As soon as satisfactory proof of this has been furnished
me I shall be glad to sign and return pa.per you sent me. I
am indeed sorry to hear of your Father's passing and I express my deepest sympathy.
'' Thanking you for your good wishes.
'' Sincerely,

"BIRDIE UPTON.
'' (MRS. ROBERT J. UPTON)".
'' December 12, 1939.
"Mrs. Robert J. Upton,
180 East 18th Street, Apt. 3-A,
Brooklyn, N. Y.
''Dear Birdie:
'' Acknowledging yours of the 4th instant, the contents of
which have been carefully noted:
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'' I will arrange in a short while to furnish you evidence of
payment of the indebtedness referred to in your letter.
' 'Very sincerely yours,
''EARL ·w. WHITE.

''EWW:G''
11 *

*The preceding letters being quite definite, and not at
that time in any wise disputed by Mr. ,vhite or Mr.
Williams, Mr. Williams paid the December, 1939 premium
(R., pp. 121, 122), and other premiums (R., p. 39).
Mr. White further testified that while the matter of the
notes was no part at all of the agreement to change the beneficiary in the insurance policy, (and he did not protest to the
contents of her letter but acceded thereto by his letter of December 12, 1939); that he passed the information in the letters on to E. Lee Williams and made no protest '' one reason
was that he was working on a job he expected to make enough
money out of to pay all of his debts, including any notes he
might have'' (R., p. 62).
And Mr. v\7bite showed him the letter from petitioner and
l\fr. Lee Williams said the notes did not amount to much and
"I will be able to pay them off very shortly" (R., p. 63).
After Mr. ,vhite 's letter of December 12, 1939, which was
written by direction of his client (R., pp. 63-64), there was
no further correspondence nor communication between the
parties. Time went on and on, month after month passed, and
more than six months passed with no further claim that the
beneficiary in the policy should be changed and no claim that
the notes had been arranged (R., p. 70). Then Mr. "Williams
was suddenly killed in an accident tT une 18th, 1940, and the
life insurance was unexpectedly caused to become due.
12*

*THE ARGUMENT will treat of said two points separately.

1. Did the plaintiffs below, Ames & vVebb, Incorporated,
and other creditors of E. Lee Williams, deceased, prove any
right to be plaintiffs and come into this case!

The theory upon which plaintiffs undertook to come into
court was that they were creditors of E. Lee "Williams, deceased, that his administrator had refused to llring this snit,
and that recovery on the insurance policy was necessarv to
pay plaintiffs their claims against the estate of E. Lee Wil-
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liams, deceased, and this theory was so averred in the bill
(R., pp. 2-6).
The answer of the administrator admitted that the administrator would not bring the suit, because he considered it
without merit, but the answer averred that the estate probably would be sufficient to pay its debts without the insurance
policy, and called for proper proof (&, p. 9); and the answer
of Mrs. Upton ·was to a similar effect (R., p. 13).
There may be the grav·est doubt whether the creditors could
sue in any such case.
But in the case at bar, plaintiffs below totally failed to
prove by even a scintilla of evidence that there were not ample
ets in the estate to pay all debts without the insurance
pohc .. ~uestion; so that the plaintiffs appear to be mere
voluntary mterlopers without any interest whatever in the
matter of controversy, and ·no right to sue.
Yet the plaintiffs have won a decree that the insurance
money be paid to the administrator, and $1,250.00 allowed
their counsel.
13*

'*'2. If the plaintiffs below had the right to come into
court as plaintiffs, then on the merits, to whom should
said $7,578.71, the net proceeds of the insurance policy, go?

Petitioner being named beneficiary, and plaintiffs below
claiming that she had agreed to change the beneficiary, had
the burden of proving their case with all the satisfaetory
clearness required for specific performance.
Far from satisfactory is the evidence for plaintiffs below.
Mr. White testified for plaintiffs below by quite weak testimony. He said :

" * • • I don/f recall any qualification ever having been
made imtil it 1vas done by Mrs. Willia.rns' letter," as to the
11otes (R., p. 52, italics added).
But on page 61 he said: ''The first recollection I have of
hearing that is when it came from Mr. Green, some time after
that hut not until I had written her the first letter." (R., p.
61) (Mrs. "Williams did not reply until after his second letter. See letters with exhibits and copies in this petition amte.)
(Italics added.)
But on page 66 1\.f 1·. ,vnite says her letter was the first information.
Furthermore, his own lette:r to her of December 12, 1939,
far from expressing surprise, recognizes her statement as cor-
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rect. And thereafter, his long silence, and the silence of his
client acquiesce.
•on the other hand, the testimony of Mr. Green is
14* clear and emphatic as to what happened between· him
and Mr-. White.
As to the note·s ( R., p. 86) :
'' I told him she was not going to assign it ( the life policy)
if either her or her son were involved in any of these notes.''
As to the cross-bill being not prosecuted ( R.,. p .. 85) :
"I never heard of it in my life until Mr. Maupin mentioned
it to me four or five days ago. No such thing as that ever occurred in my presence.',.

15•

"-'Petitioner was named as sole beneficiary in the
policy, she was entitled to the proceeds.
It was not proved that petitioner agreed to change the beneficiary merely in consideration of I1er then husband's not
prosecuting his cross-bill; certainly not with the clearness required for specific performance.
But if that were the supposed consideration, it was not a
valuable consideration but against public policy; for it was
not intended to cause a reconciliation but make it easier for
petitioner to get a divorce.
l\fr. White says" she wanted to get loose", no reconciliation
was possible.
Furthermore, the letters between Mr. ·white and petitioner
do not mention the cross-bill, but acknowledge that evidence
showing release of petitioner from the notes upon which she
was an accommodator of Mr. ·wmiams was the agreement.
As to release of petitioner from the notes, even if she had
been released, and evidence of her release given her as expressly dem~nded hy her letter of December 4, il939, and expressly promised by Mr. White's letter of December 12, 1939,
this would not. have been a valua1ble comdderation nor justiified specific performance of change of beneficia1~y, for it was .
already the du.ty of Mr. Williams to vay the notes 'Upon which
she iva.s his accommodator and get her released from liability
on those notes.
Furthermore, to have specific performance, the evidence
must be clear, the consideration fair, and he seeking specific
performance must be prompt and diligent, ready and anxious
on his part: none of which w·as E. Lee Williams. From the
time of said letters in December, 1939, to the time of his death
in .June, 1940, neither E. Lee ,vmiams, nor his attorney, made

Birdie

,v.

Upton v. Ames & ,vebb, Inc., et al

11

any request for change of beneficiary, and evidently did not
think he was entitled to such chang·e.
•Indeed, the conduct of E. Lee ,villiams seems to
16• show that he had abandoned all idea of change of beneficiary, and had probably decided that it was right and
proper for petitioner to be beneficiary, she being the mother
of his children and she having furnished him thousands of
dollars which he had never repaid.
He paid the last premium on the policy on May 13, 1940,
the month before his death, without request for change of
beneficiary (R., p. 39).
Not only was evidence not produced by E. Lee ,villiams, nor
in his lifetime, that petitioner was released from the notes as
required by said letters; hut vV. Taylor ,Johnson, and Merchants and Planters Bank remained in possession of the notes
endorsed by petitioner, although it is now claimed by plaintiffs below that her liability ,vas released by giving time to
the maker, without the knowledge or consent of petitioner.
The note for $210.00, dated September 23, 1938, made by E.
L. ·wmiams and endorsed by petitioner, was produced in court
by Mr. Johnson, but not e-ven then surrendered, but taken back
hy him, and the note copied into the record (R., p. 75). He
directly testified he holds this note against petitioner (R.,
p. 78).
The $400.00 note made by E. Lee ,vmiams and endorsed hy
petitioner, held by said Bank, was produced in evidence from
the Bank's custody hy its cashier, Mr. Howard G. Martin, not
marked cancelled, and while he claimed that the effect of giving time had released petitioner, a statement from the records
of the Bank (Exhibit H) shows that petitioner was always
listed under'' Security" as endorser, until the death of E. Lee
,vmiams; and a notice from said Bank, dated just after his
death, the notice being dated June 22, 1940 (Exhibit G),
names petitioner' as endorser (R., pp. 30, 32).
Neither said Johnson nor said Bank is a party to this suit,
and petitioner remains subject to he sued by them.
«, A copy of this $400.()0 note, dated August 30, 1938,
17* endorsed hy petitioner is with the exhibits, the original
being still in the possession of said Bank, and not marked
paid nor cancelled. The cashier tried to emphasize the fact
that this note had not been protested to hold the endorser (R.,
pp. 29, 35), which idea must go for nought, as the note expressly waives protest, presentation and notice of dishonor.
All tl1e plaintiffs below. as ,Yell as E. Virginius Williams,
Administrator of E. Lee ,villiams, deceased, are made parties,
as appellees in this petition, the plaintiffs l1elow being Ames
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& "'\Vebb, Incorporated, Trego Stone Corporation, Southern
Materials Corporation, K. C. Johnson and R. Lee Page.
*This petition is adopted as the opening brief, copies
18* hereof were mailed to counsel for appellees on the 27th
day of March, 1941; this petition with the transcript of
the record and exhibits will be presented to Justice John W.
Eggleston at his office in the City of Norfollc ( with a check
for $1.50 payable to the Clerk of the appellate Court) ; and
counsel for appellant desires to state orally the reasons for
granting the writ.
Petitioner prays that an appeal and supersedeas may be
awarded, the errors assigned reviewed and corrected, the decree complained of reversed, a decree entered in favor of petitioner decreeing that said $7,578.71 may be paid to her; and
that such other and further relief may be granted as may be
adapted to the nature of the case.

BIRDIE WHITEHURST UPTON.
By RICHARD B. KELLAM,
Board of Trade Building,
Norfolk, Virginia. ·
JAS. G. MARTIN,
500 estern Union Building,
Norfolk, Va.
·

"r

The undersigned attorney, duly qualified to practice in the.
Supreme Court of Appeals of Virginia, state that in my
opinion the decree complained of in the foregoing petition
ought to be reviewed.
·
JAS. G. MARTIN,
500 Western Union Building,.
Norfolk, Va.
·
Received March 28, 1941.

April 16, 1941. Appeal and sitpersedea...c; awarded by the,
court. Bond $1,000.

M.B.W..

Birdie W. Upto~

"Y~ ~es

~ ·webb, lI?-c.. , et al
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RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 7th day of January, in the
year 1941. ·
·
·
Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the.Circuit Court of the City of Norfolk, at the Rules
held for said Court on the third Monday in July, 1940, came
the complainants, Am~s & Webb, Incorporated, et als, and
filed their Bill of Complaiiit against the defendants, E. Virginius ·wmiams, A~ministrator, ~t als, in the following words
~hd figures :
· · ·
·
·
Virginia:
In tl1e Cireuit Court of the City of Norfolk.

.Ames & vVebb, Incorporated, a North Carolina corporation,
- Trego Stone Corporation, a Vir&'inia corporation, Southern
Materials Corporation, a Virginia corporation, K. C. ,Johnson, and R. Lee Page, who sue on behalf of themselves and
of all oth~r creditors of E. Lee 'Williams, deceased, Complainants

v.
E. Virginius ,·villiams, Administrator of the Estate of E. Lee

Williams, deceased, Birdie Whitehurst Upton, and Provident Mutual Life Insurance Company of Philadelphia, a
fEmnsylvania corporation, Defendants
IN EQUITY.
BILL OF COMPLAINT.
To the Honorahle Allan R. Hanckel, Judge of said Court:
Your complainants, Ames & Webb, Incorporated, a corporation organized ancl existing 1.mder the laws of the State of
North Carolina; Treg·o Stone Corporatiou, a corporation orgnnizecl a.11d existing under the laws of the -State of
~mg·(\ 2 } Virginia; Southern Materials Corporation, a oor·
poration likewise or~;anized and existing· under the
lnws of tlie State of Virginia; K. C..Johnson; a.nd R. Lee
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Page, who have instituted and who conduct this suit on behalf
of themselves and of all oilier creditors of E. Lee Williams, deceased, respectfully show unto your Honor the following
case~
First: That E .. Lee ·wmiams 1 lately residing in the City
of Norfolk, Virginia, departed this life on the 18th day of
June, 1940, ip.testate, and that the defendant E. Virginius
Williams,. on, to-wit: the 21st day of June, 1940, duly qualified
in the Clerk's Office of this Court as administrator of the estate of the said E. Lee ,vmiams and entered into and exe·cuted a bond with corporate surety thereon, to-wit: Massachusetts Bonding and Insurance Company, in the penalty of
$2,500.00, conditioned for the faithful performance of his duties as such administrator.
Second: That at the time of his death as aforesaid the
said E. Lee ·wmiams was indebted to your complainants respectively in the following amounts: that is to sa.y, to Ames
& '\i\T ebb, Incorporated, in the principal sum of $484.88; to
Trego Stone Corporation, in the principal sum of $89.46; to
Southern/ Materials Corporation, in the principal sum of
$960.96; to K. C. Johnson, in the principal sum of $954.64; and
to R. Lee Page in the principal sum of $1,803.81. And yourcomplainants are informed, believe, and therefore aver that~
in addition to the said several amounts which the said E. Lee
·Williams owed to them respectively as aforesaid at the time
of his death, he was indebted to various other persons, firms
and corporations in various amounts, the aggregate of said
indebtedness being- for a large sum of money. Your
page 3 ~ complainants are further informed, believe, and
the refore aver that the assets of the estate of the
said E. Lee Willia.ms will be insufficient to pay the debts of'
said estate unless the proceeds of the policy of insurance mentioned and described in this bill be recovered by or for the .
administrator of said estate and dulv administered for the
benefit of the creditors thereof.
··
Third: That on, to-wit: the 12th day of December, 1924,
the said E. Lee ,vmiams caused to l)e written bv the defendant Provident :Mutual Life Insurance Compan); of PhiladPlphia. a policy of insurance upon the life of the said E. Lee
Williams in the sum of, to-wit: $10,000.00, which said sum,
according to the true intent and meaning of said policy, was
payab!e to th~ beneficiary n~med therein upon the receipt by
the said Provident Mutual Life Insurance Company of Philadelnhia of <lue and sufficient proof of the death of the said
E. Lee ,,rmiams. Your complainants are informed, believe,
and tl1erefore aver that the number of said policy is 478514;
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that the amount payable thereon, according to the face of said
policy is $10,000.00; that from time to time the said E. Lee
Williams borrowed from the said defendant Provident Mutual
Life Insurance Company of Philadelphia, certain sums of
money aggregating the sum of approximately $2,000.00 which
said sums borrowed as aforesaid have been charged by said
defendant Provident Mutual Life Insurance Company of
Philadelphia against the amount payable on said policy; and
that the net amount pa.yable upon and by reason of said policy
at the death of the said E. Lee ·wmiams was approximately
the sum of $8,000.00. Your complainants further allege that all
premiums due and payable upon said policy of inpage 4 ~ surance have been duly paid and that the said sum
of money, to-wit: the sum of approximately $8,000.00 became payable by the defendant Provident Mutual
Life Insurance Company of Philadelphia, upon the. death of
the said E. Lee ·Williams as aforesaid, to the proper beneficiary under said policy.
Fourth: That the beneficiary named in said policy of insurance mentioned and described in the last paragraph hereinabove of this bill was Birdie "Thitehurst ·Williams, who is
the same person as the defendant Birdie ·Whitehurst Upton
and who was the w'ife of said E. Lee "\Villiams. The said
Birdie ,vhitehurst \Villiams was divorced from the said E.
Lee "\Villiams prior to the time of his death as aforesaid, and
for valuable consideration prior to the time of the said divorce she promised and agreed with the said E. Lee "\Villiams that sl1e, the said Birdie "\Vhitehurst "\Villiams, would
execute a paper acceptable to said defendant Provident Mutual Life Insurance Company of Philadelphia the effect
whereof woukl be to change the beneficiary in said policy and
instead of the said Birdie \Vhitehurst "\Villiams to substitute
the said E. Lee vVilliams, his executors and administratorR.
The consideration upon whieh the said promise of the said
Birdie ,vhitehurst vVilliams was founded was duly received
by her. At the time of the death of the said E. Lee vVilliams
the said Birdie \Vhitelrnrst "\Villiams had remarried and is
now the wife of one Robert .J. Upton. And at the time of said
death of said E. Lee "\Yillinmi;, the said Birdie "\Vhitehurst \Vil1i:uns, then Birdie \Vhitelrnrst Upton, had not .in fact executed the ~aid paper anthorir.ing· the change of beneficiary in
said policy, although often theretofore requested so to do by
the said E. Lee "\Villimm: and his connsel.
Fifth: That soon after the death of the said E.
page 5 ~ Lee \Villiams as aforesaid your complainants,
through their counsel, notified tl1e said defendant
Provident l\tinh1al Life Insurance Company of Philadelphia
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that there had been an equitable assignment of the proceeds of
said policy of insurance from the said Birdie ·whitehurst Williams, the wife of said Robert J. Upton, and now known as
Birdie ,vhitehurst Upton, to the estate of the said E. Lee Williams, and then and there in writing your complainants,
through their counsel, put said defendant Provident Mutual
Life Insurance Company of Philadelphia on notice that the
said Birdie ·whltehurst 1'Tilliams Upton was not entitled to
the proceeds of said policy and that the same ought lawfully
and properly to be paid to the personal representative of the
said E. Lee ·wmiams, deceased, to-wit: the said E. Virginius
Williams, Administrator as aforesaid of the said E. Lee Williams.
Sixth: Thereafter your complainants, through their counsel, made formal demand upon the counsel for said E. Virginius Williams, Administrator of E. Lee ·williams, deceased,
to take such steps as might be proper or necessary to obtain
possession of the proceeds of said policy of insurance in his
capacity as administrator aforesaid for the protection of the
Estate of the said E. Lee "Williams and of the creditors of
said estate. The said E. Virginius ,vmiams, Administrat01·
as aforesaid, is the son of the said Birdie Whitehurst Williams Upton. He declined and refused, through his counsel,
to make any effort whatever to possess himself as Administrator of E. Lee ,vmiams of the proceeds of said policy or to
prevent said proceeds from being paid to the said Birdie
vV11ite]mrst \Villiams Upton. On the contrary, on the same
day upon which counsel for your complainants made a -formal
demand as aforesaid that the said Administrator
page 6 ~ possess himself of the proceeds of said insurance ;
counsel for said Administrator demanded in writing of said defendant Provident Mutual Life Insurance Company of Philadelphia that the proceeds of said policv he paid
to the said Birdie ,vhitehurst ,villiams Upton.
.
Seventh : Your complainants are informed, believe, and
therefore aver that no payment of the proceeds of said policy
has as yet heen made by said Provident Mutual Life Insurance Company of Philadelphia to said Birdie W"l1itehurst Williams Upton or to said E. Virginius ,:vmiams, Administrator
of the Estate of E. Lee "Williams, deceased, or to any other
party.
Eig-hth: Your complainants show· unto the Court that the
Raid defendant Birdie ·Whitehurst Upton is a non-resident of
the State of Virginia and is now· a resident of and domiciled
in the State of New· York, and that if the proceeds of said
noliey of insm·anre shall be paid by said defendant Provident
l\fotual Life Insurance Company of Philadelphia to tlw said

Birdie

w.

Upton
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defendant Birdie \Vhitehurst Upton, the same will be removed
beyond the jurisdiction of this Court, will be dissipated, and
irreparable damage will be worked upon the Estate of the
said E. Lee vVilliams and the creditors of said estate, including your complainants. Your complainants further aver that
it is the plain duty of the defendant E. Virginius vVillia.ms,
.Administrator of the estate of E. Lee \Villiams, to possess
himself of all of the asse.ts of said estate, including the proceeds of said policy of insm·ance, and to administer the same
in accordance with law and for the benefit of all persons holding claims a~·ainst said estate, incluiling your complainants;
and that disregarding said duty the said E. Virpage 7 } ginius ,vmiams, in derogation of the rights of the
creditors of the said estate of which he is administrator as aforesaid, iR colluding with said defendant, Birdie
··Whitehurst Upton, to have the proceeds of said policy of insurance wrongfully paid over to her, the said Birdie "7hitehurst Upton, to the great damage of the estate of the said E.
Lee Williams, and to th~ great damage of the creditors
.
thereof, including· your complainants.
Being without remedy, save in a court of equity, w·here
matters of this kind are alone cog'Ilizable, your complainants
pray that the said E. Vir!!foius ,vmiams, Administrator of
the Estate of E. Lee "Tilliams, deceased, Birdie v\Thitehurst
· Upton, and Provident Mutual Life Insurance Company of
Philadelphia be made parties defendant to this bill and be
required to ans-wer the same, but not under oath, answer under oatl1 being- hereby expressly waived; that the defendant
Provident l\fotua.1 Lifo Insuranc.e Company of Philadelphia,
be decreed to pay the proceeds of said policy of insurance into
the reg-istry of thii:1 Court for such disposition as the Court
may be dispos0.d to make thereof; that this Court take into
its custodv nll other ai:rnets of the said estate of E. Lee Williams and administer the same in accordance with law; that
proper process mav iRsue against said defendants. E. Virgfoius 'Williams, Administrator of the Estate of E. Lee ,vnlimns, rleceased. and Provident Mutual Life Insurance Companv of Philarlelnhifl. and that an order of publication mav
iss11e ; s to the defendant Birdie Whitehurst Upton: that thi's
rnuse hr reforred to one of the Commissioners of this Court
who Rhall t::ike nn ::H~(lount of all assets of the estate of said
K Lee ,vmimnR and the.debts owing- by said estate;
mum 8 } that the dehtf.; so ascertained to be due and owing- be
pairl ar(lorclin.g- to the priorities esta.hlished hv law:
tl1nt ronnRlll fn1· Yom· romnlainnnts lw allowed an attornevs'
foe for tl1eh f-NVieei-: in t]1i~ behalf; :md that your complain1
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ants may have such other and further relief, both general and
special, as to equity may seem meet or the nature of the case
may require.
AMES & ·wEBB, INCORPORATED,.
TREGO STON,E CORPORATION,
SOUTHERN MATERIALS CORPORATION,,
K. C. JOHNSON,
•

R.LEE PAGE.
·wrLLIAM h p ARKER,
·wrLLIAM L. p ARKER,,
vVM. G. MAUPL~, ·
,vivL G. MAUPIN, p. q..
Thereupon, process having been executed upon all the defendants, and they failing to appear and plead, answer or demur, a decree nisi was entered~
And thereupon, at tl1e Rules holden for said Court on the
first Monday in August, in the year, 1940, came tlrn defendant,
E. Virginius 1Ni1Iiams, Administrator of the Estate of E. Lee
,villiams, deceased, and filed his answer in f.he following
words and figures, to-wit=
The answer of E. Virginins "\Villiams, Administrator of thP"
Estate of E. Lee ·williams, deceased, to a bill of
page 9 ~ complaint filed against her and others in the Circuit
Court of the City of Norfolk, Virginia, lJy Ames &
1VeblJ, Incorporated, and others.
This respondent reserving to himself the benefit of aTI just
exceptions to said biII of complaint, for answer thereto or to
so much thereof as she is advised it is material she should answer, answers and says :
1. True it is that E. Lee Williams died and E. Virginius
Williams qualified as his administrator, as alleged in the first
section of said bill.
2. Said Administrator believes that said E. Lee Williams
""as indebted to the complainants or to some of tllem in some
amounts of money at his death and also indebted to some
other creditors, but said administrator does not admit the
claims of'the plaintiffs hut requires that they should be properly proved. Said administrator thinks it probable that the
assets of the estate of said E. Lee Williams will be sufficient
to nay the debts of said estate without regard to the insurance
policy hereinafter mentioned.
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3. True it is that said E. Lee ,villiams had a $10,000.00 insurance policy on his life in the Provident :Mutual Life Insurance Company of Philadelphia, in which policy Birdie "\Vhitelmrst Upton (formerly Birdie Whitehurst . Williams) wa.s and
is the sole beneficia.ry, and there was and is no power to
change said beneficiary ·without the consent of the beneficiary,
and at the death of said E. Lee vVilliams the proceeds of said
policy of insurance became and were and still are payable and
due to said Birdie ·Whitehurst Upton, the net amount of which
proceeds said administrator believes to be about $8,000.00.
The premiums on said policy had been properly
pagP. 10 ~ kept up, some of them having been paid by said
Birdie .Whitehurst Upton.
4. 'rrue it is that the beneficiary in said policy is Birdie
"\Vhit~hurst Upton who was formerly Birdie ,vhitelmrst ,villiams. and who w·as tlie wife of E. Lee "\Villiams hP.fore she
was divorced from him before his death. She had a proper
insurable interest in the life of said E. Lee ·williams, not only
being his wife but having advanced large amounts of money
on hi~ he.half and having hccome acrornmodation maker and
endorser for him for large nmounts. and also she having paid
some premiums upon said policy. It is not true that for valuablP. consideration she promised or agreed with said K Lee
,villiams that she would ~xecute a paper to change the beneficiary in said policy. It is true that not for valuable consirl
era.tion sh(> promised said E. Lee Williams that if he woukl
prompt.ly in his lifetime have her liability on certain papers
and notes which she had ~i~,i10d as accommodation maker or
endorser for him removed and cancelled, and have the liability
of hel' son, E. Virg-inius "Williams as endorser on a certain note
removed and cancelled, so that there ·would be proper evidP11ce
that she no longer wa;; Hr. hle on such paners and notes a.ml
her son was not longer lin ble on such pnper. that she would
eonsent to a change of beneficiary in said policy; hut said E.
Lee ,vilfo1ms never did have her liability on said papers removed and even if he had. that would not have been valuah]e
consideration, as he owed her the duty as a mere accommodator to have her saved harmleRs at all events. She never received any valuable considemtion of a.ny kind for said promise
and it never was her clut~r. either legally or morally, to consent to ~aid change of benefieiary. It is true that at the rleath
of said K Lee "\YilliamR Rhc liacl remarried and was and now
is the wife of Robert .J. Upton.
5. Said administrator believes it is true that
page ] 1 ~ after the death of sHid E. Lee ·wmiams, the plaiutiffs through thci r counsel notified the Provicle11t
l\futual Life Insurance Company of Philadelphia of their
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claims and made claim that there had been some equitable
assignment of the proceeds of said policy and put said insurance company on notice of their claims, but the administrator
in nowise admits the validity or propriety of any of their
claims, nor that they have any rights as to said insurance
policy.
6. It is true that complainants throug·h their counsel made
demand upon said administrator or his counsel that the administrator take steps to obtain the proceeds of said policy.
Said administrator declined to take such steps, knowing that
~uch steps would be unavailing and that the administrator
nad no right to the proceeds of said policy which belonged
to said Birdie Whitehurst Upton. It is true that said administrator through his couusel com;ented to said insurance company paying the proceeds of said policy to said Birdie Whiteburst Upton, who is entitled to such proceeds. It is true that
said E. Virginius ,iVilliams is the son of said Birdie Whitehurst
Upton and her former husband, E. Lee vVilliams. Respondent also says that counsel for the complainants were advised
that if they would produce any evidence showing· that au equitable assignment had been made of this policy, the Administrator would take proper steps, in default of which no action
will be taken by the Administrator, and no such evidence wa~
ever produced to the Administrator or his counsel.
7. True it is that no payme·nt of the proceeds of said policy
has been made by said insurance company.
page 12 ~ 8. True it is that said Birdie Whitehurst Upton
is a non-resident of the State of Virginia and is
now a resident of and domiciled in the State of New York.
It is not the duty of said E. Virgfoius vVilliams, Administrator of said E. Lee vVilliams, to attempt to possess hims~lf
of the proceeds of said insurance policy to which he knows
said Birdie Whitehurst Upton is entitled and in which the
Estate of said E. Lee Williams has no right nor interest.
Respondent says that should it be determined that the proceeds of the aforesaid policy should be paid to the estate,
there is no necessity for the Court to take over the Estate
and administer it, hut respondent is in a position to properly
administer all of the assets of the estate. Neither is any reference to a Commissioner necessary to take the accounts due,
but. that all persons who are creditors of the estate can file
their claims in the proper manner and their priorities c.an be
established without cost of a reference.
And now liaving fully answered this responcleJ1t prays to
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be hence dismissed, with his reasonable cost by him in this
behalf expended.

E. VIRGINIUS WILLIAMS,
Administrator of estate of E. Lee
Williams, deceased.
By F. E. KELLAM and
RICI-U.RD B. KELLAM,
Counsel.
And came also tl1e defendtntt Birdie ·Whitehurst Upton, and
:filed her Answer in the following words and figures, to-wit:
The ans,ver of Birdie Whitehurst Upton to a bill
of complaint filed against her and others in the
Circuit Court of the City of Norfolk, Virginia, by Ames &

pag·e 13 }

·webb,

Incorporated, and others.
This respondent reserving to herself the benefit of all just
exceptions to said bill of complaint, for answer thereto or to
so much thereof as she is advised it is material she should
answer, answers and says:
1. True it is that E. Lee Vvilliams died and E. Virginius
Williams qualified as his administrator, as alleged in the
first section of said bill.
2. Said Birdie Whitehurst Upton believes that said E. Lee
Williams may have been indebted to the complainants or to
some of them in some amounts of money at his death and also
indebted to some other creditors, but s'he is ignorant on that
subject. Sl1e thinks it probable that the assets of the estate
of said E. Lee Williams will be sufficient to pay the debt~
of said estate without regard to the insurance policy hereinafter mentioned.
3. True it is that said E. Lee ·williams had a $10,000.00
insurance policy on his life in the Provident Mutual Life Insurance Company of Philadelphia, in which policy said Birdi(l
Whitehurst Upton (formerly Birdie vVhitehurst ·wmiams)
was and is the sole beneficiary, and there was and is no power
to change said beneficia r~y without the consent of said benefieiar)r. ancl at the death of said E. Lee Williams the proceeds
of said policy- of insurance became and were and still a re
payable ancl due to stlid Birdie "\Vbite~m·st Upton, the net
amount of which proceeds she believes to be about $8,000.00.
1
rhe premiums on said policy had been pronerly kept up,
~ome of them having been paid by said Birdie "'Whitehurst
Upton.
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4. True it is that the beneficiary in said policy
is said Birdie Whitehurst Upton, who was formerly
Birdie Whitehurst ,vmiams and was the wue of E. Lee Williams before she was. divorced from him before his death..
She had a proper insurable interest in the life of said ~Lee ·wmiams, not only being his wife, but having advanceu
large amounts of money on his behalf and having become accommodation maker and endorser for him for large amounts,,
and also she having- paid some premiums upon said policy_
It is not true that for valuable consideration she promised or
agreed. with. said E. Lee Williams that she would execute a
paper to chang·e the beneficiary in said policy.. It is true that
not. for valuable consideration she promised said E. Lee.- Williams that if he would promptly in his life-time have her
liability on certain papers and notes which she had &ignecl
~ as accommodation maker or endorser for him removed ancl
cancelled and have the liability of their son, E. Virginius Williams, as endorser on a certain note removed and cancelled,.
so that there would be proper evidence that she was no longer
liable on such notes and paper, and her son was no longer
liable on such paper1 that she would consent to a change oi
beneficiary in said policy; but said E. Lee Williams never
did have her liability on said papers removed and even if be
had, that would not have been a valuable consideration, as
he owed l1er the duty as a mere accomm.odator to have hersaved harmless at all events. She never received any valuable. consideration of any kind for said promise and it nev~r was
her .duty, either legally or morally, to consent to said c~·t:.1.
of beneficiary. It is true that at tl1e death of said E.---t~.
Williams she had remarried and was and now is the wife of
Robel't J. Upton:
page 15 ~ 5. She believes it is true that after tlie death of
said E. Lee ·Williams, the plaintiffs through their
counsel notified the Provident Mutual Life Insurance Company of Philadelphia of their claims and made claim that there
had been some equitable assignment of the proceeds of said
policy and put said insurance company on notice of their
claims, but she in nowise admits the validity or propriety of
any of their claims, nor that they have any rig·bts as to said
insurance policy.
·
6. She believes it is true that complainants through their
counsel made demand upon said administrator or his ~ounsel that the administrator take steps to obtain the proceedsof said policy, and that said administrator declined to take
such steps, knowing- that such steps would lJe unavailinq,· and
that the administrator Imd no right to the proceeds of :::aid
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policy which belonged to said Birdie Whitehurst Upton. She
believes it is true that said administrator throug·h his counsel consented to said insurance company paying· the proceeds
of said policy to said Birdie Whitehurst Upton, who is entitled to such proceeds. It is true that said E. Virginius Williams is the son of said Birdie Whitehurst Upton and her
former husband, said E. Lee .Williams.
7. True it is that no payment of the proceeds of said policy
has been made by said insurance company.
8. True it is that said Birdie Whitehurst Upton is a nonresident of the State of Virginia and is now a. resident of
and domiciled in the State of New York. It is not the duty
of said E. Virginius ,vmiams, Administrator of the said E.
Lee ·wmiams, to attempt to possess himself of the
page 16 ~ proceeds of said insurance policy to which he knows
said Birdie Whitehurst Upton is entitled and in
which the estate of said E. Lee Williams has no right nor interest.
And now having fully answered, this respondent prays to
be hence dismissed with her reasonable co~t bv her in this hehalf expende~l.
··

BIRDIE 1\THITEHURST UPTON,
Bv F. E. KELLAM and
.. R.IC'HARD B. KELLAM,
Counsel.
And thereupon, to-wit: In the Circuit Court aforesaid on
the 2nq. day of August, 1940:
This cause, after reasonable notice to all parties hereto,
came on this day to be again heard upon the pleadings and
papers formerly filed herein, and was argued by counsel:

It appearing to the Court that E. Virginius ·williams has
duly qualified as the Administrator of the Estate of E. Lee
Williams (1£dward L. Williams) deceased, and is still acting
in that capacity, and it further appearing· to the Court that
the defendant, Provident l\f utuaJ Life Insurance Company
of Philadelphia, has delivered to the clerk of this Court, 1o
he deposited to the credit of this Court. in this cause, the
sum of $7,778.71, representing- the amount clue and payable
nnder and by virtue of the terms of Policy No. 478514, issued
by said Provident Mutual Life Immrance Company of Philadelphia, on the life of Edward L ..Williams, now
page 17 ~ deceased, .and it further appearing that the ~Aid
sum represents the complainant's entire liability
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under, and by virtue of the terms of the said policy of insurance on the life of Edward L. 'Williams, deceased, hereinabove referred to, it is
Adjudged, ordered and decreed :
(1) That Provident Mutual Life Insurance Company of
Philadelphia is forever discharged from any and all further
liability to Ames & vVebb, Incorporated, Ti:ego Stone Corporation, Southern Materials Corporation, K. C. Johnson, R. Lee
Page, E. Virginius Williams, .Administrator of the Estate
of E. Lee 'Williams, deceased, and Birdie VVhitehurst Upton
(formerly Birdie Elizabeth Williams), or any person or persons claiming by, through, or under them, upon, on, or by
virtue of that certain insurance policy numbered 478514, issued by the said Provident Mutual Life Insurance Company
of Philadelphia on the life of the said Edward L. VVilliams
(E. Lee Williams) deceased, and hereinabove referred to.
hat the complainants .Ames & Webb, Incorporated,
Trego Stone Corporation, Southern Materials Corporation.
K. C. Johnson and R. Lee Page, and each of them, and the
defendants E. Virginius ·williams, .Administrator of the
Estate of E. Lee VVilliams, deceased, and Birdie ·Whitehurst
Upton, and each of them, be and they are hereby perpetually
restrained and enjoined from instituting any suit, action or
proceeding whatever against Provident 1Hutual Life Insurance Company of Philadelphia, on account of any elaim against
it upon, on or by yirtue of that certain life insurance policy
numbered 478514, issued by said Provident l\fotual Life
Insurance Company of Philadelphia on the life of said Ed·
r
. ,vmiams (E. Lee Williams), deceased.
page 18 ~
(3) That the Provident Mutual Life Insurance
Company of Philadelphia be, and it hereby is, dismissed from this suit with its attorney's fee amounting to
the sum of $200.00 said fee to be paid out of the funds amounting to $7,778.71 deposited in this cause by the said Provident
Mutual Life Insurance Company of Philadelphia, as aforesaid, and the clerk of this C'ourt is hereby authorized and
directed to pay said sum to Williams, Loyall & Taylor, Attorneys for Provident Mutual Life Insurance Company of
Philadelphia, in full settlement of attorney's fees herein.
( 4) That a copy of this decree shall be served on all parties
to this cause other than Provident Mutual Life InsurancP
Company of Philadelphia.

The following· is the Answer and Affidavit filed bv the deL
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fendant, Provident Mutual Life Insurance .company of Phila~
dclphia, ·as mentioned in the foregoing decree:
Provident Mutual Life Insurance Company of Philadelphia,
a corpo~·ation organized and e:xisting under the laws of the

State of Pennsylvania and duly qualified to do business in
the State of Virginia, for answer to the bill of complaint filed
against it and others, or to so much thereof as it is advised
that it is material that it should answer, answers and says:
(1) That it is an insurance company engaged in the busi11ess of insuring lives of residents of the State of Virginia,
and others.
·
(2) That contemporaneo11sly with the filing of this answer
and affidavit it has deposited with the Clerk of
page 19 } this Court $7,778.71 due by it under the terms of
policy ~o. 478514 issued by this respondent on the
life of Edward L. Williams f ref erred to in said bill of comlJlaint as E-. Lee "\Villiams) under date of December 12. 1924,
as follows:

F·ace of Policy
Final Dividend

$10,000.00
40.28
$10,040.2B

Balance of premium to ·complete
policy yea.r
$ 151.27
Advance
2,046.85
Interest on advancD from 12/12/39
63.45

~

_

2,261.5i

$7,778.71
(3) That prior to the institution of this cause, your rPspondent was notified by counsel representing c.omplainants,
that there had been an equitable assignment of the proceeds
of the policy by the beneficiary therein, Birdie Elizabeth
vVilliams (now Birdie Elizabeth Upton or Birdie Whitehurst
Upton) to the estate of E. Lee Williams, and this respondent
·was requested to pay said proceeds to E. Virginius Williams.
.Administrator of tlie estate of E. Lee Williams, deceased.
(4) That counsel for E. Virginius vVilliams, Administrator
of the estate of E. Lee vVilliams, deceased, and for the beneficiary named in the policy, the former Birdie Elizabeth Williams, denied the equitable assignment aforesaid and re(lnested this reRpondent to pay the proceeds due under the
policy aforesaid to the benenciary named in said policy.
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(5) This respondent has no knowledge as to the
justice or right of the respective claims of any of
the parties hereto except as herein set forth, and
there is no way by which it can determine to whom payment
should. be made for its complete protection save by the institution of interpleader proceedings or by the paying of the
proceeds ~nto the registry of this Court in this cause, as aforesaid.
(6) That the adverse claims against this respondent by the
parties hereto, as herein set forth, are derived from a common source, to-wit, all parties are claiming that they are entitled to the proceeds admittedly due by this respondent under and by virtue of the terms of its contract of life insurance,.
numbered 478514, and issued on the life of Edward L. Williams (.E. Lee Williams) under date of December 12, 1924..
A photostatic copy of the said policy is filed with this answer,.
marked'' Provident Mutual Life Insurance -Company of Philadelphia, Exhibit A'' and asked to be read as a part thereof ..

page 20
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In consideration whereof, this respondent prays that a
tem orary restraining ord r may be issued against the par. s ~ ere o, o
an . 1s -respondent, requiring ~ch of them
not to institute any further proceedings in any court on account of their several claims as hereinabove described against
this respondent on the said contract of insurance, and that a
time and place be set, after due notice to all parties, of a
hearing upon the issue of whether or not the said injunction
shall be made permanent, and that after the said hearing the
said injunction shall be made permanent against each of the
said parties, and shall be amplified and modified as the ne~ cessities of this respondent may require in order that it may
, .:S
not be put to the necessity and the risk of paying
t page 21 ~ this claim twice. That an ord~r be entered herein,
~
fully and finally releasing and discJ1arging this re""\--l._ spondent from ai1y and all liability of any nature whatsoeveY
,
to any person whomsoever, under and· by virtue of the con1 tract of insurance aforesaid. That the ·actual court costs of
t.his respondent, and a reasonable fee for its attorney, be allowed it out of the amount deposited by it with the Clerk of
this Court.

f\

PROVIDENT :MUTUAL LIFE INSURANCE
COMP ANY OF PHILADELPHIA.
By WILLIAl\fS, LOYALL & TAYLOR,
Its Attorney.
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State of Pennsylvania,
County of Philadelphia, to-wit:

A. J. Davis, being duly sworn, says that he is Vice-President
of Provident Mutual Life Insurance Company of Philadelphia and is duly authorized to make this affidavit, that the
facts and allegations contained in the foregoing answer are
true, except so far as they are therein stated upon information and belief, and that so far as they are therein stated
upon information and belief, he believes them to be
true. That Provident Mutual Life Insurance Company of
Philadelphia claims no interest in the subject matter of this
cause, and does not collude with any parties thereto. It is
willing that said subject matter be disposed of as this Court
may direct.
A. J. DAVIS.
Subscribed and sworn to before me, Harry l'\L \,Vitham, a
Notary Public in and for the State of Pennsylvania, and
County of Philadelphia, this :23rd day of July, HJ40.
HAR.RY l\I. "WITHAM,
Notary Public.

Seal

:My commission expires :March 5th, 1941.
page 22
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And on the same day, to-wit, In the Clerk's Office of the Circuit Court at the Rules held for said
Court on the first Monday in August, Hl40, the said cause was
set for hearing on the Bill of Complaint and .Answers filed.
And at another day, to-wit: In the Circuit Court aforesaid on the 7th day of .January, in the year, 1941: the day
and year first hereinabove written:
·
This cause came on again this day to be heard upon the
bill of complaint, the separate answers of the defendants. E.
Virginius ,Villiams, Administrator of the .Estate of E. Lee
Williams, deceased, Birdie ,vhitehurst Upton, and Provident
Mutual Life Insurance Company of Philadelphia, duly filed
herein, together with the affidavit filed with said last named
answer, the decree entered herein on the ~ncl day of August,
1940, and the testimony of witnesses taken om trn.u.s before
the Court and reduced to writing·, tog-ether ,vith the exhibit~
filed therewith, and upon the application of William L. Parker
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and Wm. G. Maupin, counsel for the complainants, for tho
allowance of a fee for their seryices in instituting and conducting this suit, and was argued by counsel.
Upon consideration whereof, and it appearing to the Court
from the admissions in the pleadings and the evidence adduced as aforesaid that the estate of E. Lee Williams is indebted to the complainants in this cause; that there has been
an equitable assignment of the policy of insurance mentioned
and described in the pleadings and evidence herein,
page 23 ~ written by defendant Provident Mutual Life Insurance Company of Philadelphia upon the life of
said E. Lee Williams, from the defendant Birdie ,vhitehurst
Upton to E. Lee vVilliams; that the defendant E. Virginius
Williams has duly qualified as administrator of the estate
of E. Lee Williams; that the said E. Virginius "\Villiams,
.Administrator as aforesaid, failed and refused to take any
steps to recover the proceeds of said policy for the benefit
of the estate of said E. Lee Williams; and that the estate of
E. Lee Williams is entitled to the proceeds of said policy for
the benefit of the creditors and beneficiaries thereof; the
Court doth so decide.
And it further appearing to the Court that pursuant to
the decree entered herein on the 2nd day of August, 1940,
the proceeds of said policy of insurance, to-wit, the sum of
$7,778.71 bas been paid by the defendant Provident ·Mutual
Life Insurance Company of Philadelphia to the Clerk of this
Court, less a fee of $200.00 paid therefrom to coum;cl for said
defendant Provident Mutual Life Insurance. Company of
Philadelphia, and that the said Clerk has deposited the same
in the National Bank of Commerce of Norfolk to the credit
of this Court in this cause, the Co11rtb doth
Adjudg·e, order and decree that the Clerk of this Court shall
and he is hereby authorized and directed to check upon the
amount so on deposit for a sum sufficient to pay the costs of
this proceeding, including· the cost of transcribing the testimony herein; and the said Clerk shall further check upon the
said sum so on deposit in favor of William L. Parker and
Wm. G. :Maupin, counsel for the complainants
page 24 ~ herein, in the sum of $1,250.00~ as fee for their
services in instituting· and conducting· this suit and
creating- the fund recovered in this proceeding. And the said
Clerk shall further check upon the said fund in ~mch amo11nt
aR represents the balance thereof in favor of E. Virginiu~
·w'illiams, Administrator of the Estate of E. Lee Williams,
deceased, upon tl1<'.} execution by said Administrator of the
bon<l hereinafter directed.
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But it appearin.g to the Court that said E. Virginius Williams, Administrator as aforesaid., has heretofore entered into
..and executed a bond for the faithful performance of his duties
.as such before the Clerk of this Court in the penalty of
.$2,500.00, and that the penalty of said bond is not now sufficient, the said E. Virginius Williams, Administrator of the
Estate of E. Lee Williams., deceased, is ordered and directed
to enter into and execute a new bond before the Clerk of this
Court in the penalty of $12,000.00, conditioned according to
law, with good and sufficient surety to be approved by said
Clerk; and the Clerk of this Court is directed not to check
upon the balance of the fund on deposit in favor of said K
Virginius Williams, Administrator as aforesaid, until said
Administrator shall have executed the bond herein directed.
.And the defendant Birdie Whitehurst Upton who thinks herself aggrieved by this decree, having stated her desire and
purpose to present to the Supreme Court of Appeals of Virginia a petition for an appeal from and supersedeas to the
.same, it is ordered that the execution of the same be suspended for ninety ( 90) days from this date upon the said
Birdie Whitehurst Upton, or someone for her, executing a
bond before the Clerk of this Court, with surety to be ap}Jroved by the said Clerk, in the penalty of $300.00 conditioned
according to law.
And this cause is continued.
}Jage 25 }- Virginia :

In the Circuit Court of the City of Norfolk.

AmeA & '\¥ebb, Incorporated, etc.,
v ..

E. Virginius vVilliams, Administrator of E. Lee Williams, etc.
To Ames & Webb, Incorporated, Trego Stone Corporation,
Southern ::Ylaterials Corporation, K. C. Johnson, R. Lee
Page, and E. Virgfoius ,Villiams, . .i\.dministrator
.
of E. Lee
Williams, deceased.
Take Notice, that at 9 :30 o'clock A. M., on the 10th day of
February, 1941, I shall present a certificate 0£ the evidence,
containing all the evidence, and certain exhibits to the .Judg·e
of the Circuit Court of the City of Norfolk in his office, in
order to have them duly made part of the record in said cause.
Further take not.ice, that on the same day at noon I shall apJ)ly to the said Clerk in his office f 01· a transcript of the rec-
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ord in said cause, in order to apply for an appeal and super-

sedeas ..
BIRDIE WHITEHURST UPTON.
By JAS. G. MARTIN, Of Counsel
Service of above notice ac<!epted.

WlLLIAJ\f L. PARKER,
Counsel for all Plaintiffs.
Feb. 5, 194L

RIOHARD B. KELLAM:,
Atty. for E. Virginius Williams, Admr.
February 5, 1941.
page 26
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Virginia :

In the Circuit Court of the City of Nor.folk.
Ames &

\f\T ebb,

Incorporated, etc.r

v.
E. Virginius Williams, Administrator- of E .. Lee vVilliams, efo.

IN CH1\.NCE,RY.
T11is certifies that the fallowing is all the evidence taken in
this cause, the evidence being taken ore tenus before said
Court on motion of all parties, and the exhibits herein mentioned may be taken to the· Appellate Court without bein~
copied, to-wit:
page 27
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Virginia:

In the Circuit Court of the City of Norfolk_

Ames & Webb, Incorporated, et als.,
'I).,

E. Virginius ·wmiams, Administrator, etc., et als.

RECORD.
Stenographic report of all the testimony, together with aII
motions, objections and exceptions on the part of the respee-
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II 01.oard G. Mart,in.
tive parties, the action of the court in respect thereto, and all
other incidents of the trial of the case of Ames & Webb, Incorporated, et als., v~ E. Virginius Williams, Administrator,
etc., et als., tried in the Circuit Court of the City of .Norfolk,
Virginia, on the 12th day of November, Hl40, before the Honorable Allan R. Haneke], Judge of the said court.
Present: ~Iessrs. "William G. Maupin and VV. L. Parker
for the complainants. Messrs. Kellam & Kel1am for the defendants.
/
Note: vVitnesses were excluded on motion of
counsel for the complainants, and opening stateere made by counsel for the respecthre parties.
HOWARD G. MARTIN,
sworn on behalf of the complainants, testified as follow~ :
Examined bv l\Ir. Parker:
Q. Will you state your name, residence and occupation ?
A. Howard G. Martin, cashier of the Merchants and Planters Bank. I live in Norfolk, Virginia.
Q. Wag l\[r. E. Lee Williams, prior to bis death, and at his
death, indebted to your bank¥
A. He was.
Q. In what amount f
A. I didn't bring a record of the amount. I have the tran~actions that I understood vou were interested in.
Q. That is all I am intei·ested in.
A. Yes.
Q. "\Vhat amount was he indebted to the banl{
page 29 ~ at the time of his death?
A. The whole amount ·J
Q. Yes.
A. Of every description?
Q. Yes.
A. I would have to get my records to tell you that.
Q. \Vhat evidence of that obligation do you have now f
A. I brought the original note over with me of this particular transaction. He had some other notes in the bank.
The amount of thii;; particular note at the time of his death
w·as $110.00.
Q. ,vas that note or ohlig·ation at any time endorsed by
l\frs. Williams, afterwards i\i rs. Upton?
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Howard G. Martin.
A. The note, when it was first put in, was endorsed by
Mrs. Williams, and in August, August, 1938, she signed a renewal of the note, and that note came due September 29th,
1938, and then there was some misunderstanding, of course,
between Mr. Williams and Mrs. vVilliams, and Mr. Williams
informed us that he could not get Mrs. Williams to sign the
note, renewal of the note. ·we then accepted renewals of the
note without Mrs. vVilliam:s' endorsement, of course, releasing her from the note, because we didn't protest the note or
take any steps at all to hold her on it.
Q. She didn't execute any waiver of her right?
A . .No.
page 30
Q. But refused to endorse the renewal·,
A. That is correct.
Q. And refused to remain bound on the notes 1
.A. Yes. Of course, we do occasionally accept renewals of
notes without endorsement on the renewal where we have a.
waiver signed, a signed wai~er of that endorsement. We
have a regular printed form for that purpose.
Q. Did your bank hold any other obligations of Mr.
liams upon which l\Irs. Williams was obligated as endorser
or otherwise?
.A.. No, we had no other obligation.

r

,vn-

By the Court :
Q. I understand it was $110.00 at the time of his death f
.A.. It was $110.00, yes.
CROSS EXAMINATION.
Bv :Mr. Richard Kellam:
"'Q. You have pinned to the note of Mr. E. Lee Williams
dated the 23rd of :M:ay, 1940, for $110.00, a note for $400.00
dated August 30th, 1938, made by E. Lee V{illiams and endorsed by Birdie E. Williams?

A. Yes.
Q. ,vhy is that note held with it?
A. It was held merely to show the transaction.
page 31 r I can explain it best by telling you that when an
endorser, or when a maker rather, refuses or fails
to pay a note and we call upon the endorser to pay it, the
endorser then may give his note to take up that note on which
he was the endorser. That is our custom.
Q. I am not interested in what your custom is. I want to
know what you did in this particular case.
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Howard G. Martin.
A. That must be why this was done.
Q. I am not interested in thatMr. Parker; He is entitled to explain why it was done.
A. w· e let him take up the note by giving us his note for
the amount, pinning- the original note to it on which he wa:::
endorser. The reason for that is it shows the transaction
and it is always available in case he wants to bring suit on
the note himself, the endorser. Anyway, our reason for
pinning this note to the other note was merely to show the
transaction just the same as if it had been an endorsed note
he was taking up.
By l\fr. Richard Kellam:
Q. The $400.00 note was not endorsed by Mr. E. Lee Williams hut made by him and you were not taking the note back
from the endorser, but back from the maker on which you
said you released the endorser?
.A. Yes.
page 32 } Q.. So there could ha~e been no reason for the
endorser wanting to bring suit?
.A. No reason except to show the transaction.
Q. What did you want to show the transaction for?
.A. To show the note was originally put in with :Mrs. ·wi1liams as an endorser on it.
Q. You haven't cancelled this note which was endorsed hy
Mrs. ,;vmiams, have you?
.A. No, but it is as good as cancelled.
Q. "'\Vhy didn't you cancel it 1
A. If we had been asked to do it we would have. We didn't.
cancel the other note mentioned to you.
Q. Do you mean to tell the court that when a note is renewed you don't cancel the old note 1
A. -we don't cancel it where it is endorsed, no, and the
maker-the endorser can bring suit against tlrn makr.r.
Q. That is not involved here for the reason that the endorser could bring no suit against the maker; is that correct?
A. That is true.
Q. ,vhy didn't you cancel this one t
A. The teller just didu 't cancel it. He wasn't asked to do

it.

Q. Why didn't you, when it came to your attention f
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Howard G. Martin.
page :33

~

A. It has never come to m.y attention until recently. Perhaps I could have cancelled it at any
time, but I didn't want to after this came up.

Q. Why¥
A. Someone mig-ht have said I had no business cancelling
it after this case came up.
Q. You tell his Honor that the :first you knew about th0
note was after this e.ase came up 1
A. The first that I had notice- that it was not cancelled.
Q. You accepted a note made by Mr. Williams in payment
of this t
A. Yes.
Q. You knew about it then f
A. I didn't accept it myself. The teller did it. The bank
accepted it.
Q. You tell the court the teller accepted a note without any
endorsement in settlement of that note which had an endorsement on it and without taking it up with an officer of th~
bank!
A. No. He came to me and asked about whether he sl10uld
do it and I told him to do it, but I didn't tell him not to cancel
the note.
Q. You didn't tell 11im to hold the note?
A. Probably suggested that he pin it to the old note. I
don't know whether I did, or not.
pag·e :14 ~ Q. \Vl1y did you do that?
A. The usual transaction.
Q. This note is May 23rd, 1940. Do you Iiave a note which
was made April 23rd, 1940? This is a thirty-day note.
A. No.
Q. Where is thatf
A. I haven't anv notes in between those.
Q. Where are those?
A. All cancelled and turned back to the maker.
Q. "\V11y would they not be necessary to show the transaction.
A. If he had asked for this he could have lrnd it. "re
would have gladly given it to him.
Q. At the time this note was due, the $400.00 note endor~(ld
by Mrs. vVilliarns, didn't your bank accept a co1latcra1 note
made hy Mr. Williams with bis son as co-maker to which wag
attac11ed this $400.00 note and written in the co1latera1 note,
the $400.00 note which was made by E. Lee Williams and
endorsed hy Birdie E. Williams?

Birdie

vV.
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Howard G. Mart-in.
A. I don't recall. When was that f
Q. When the $400.00 note came due, didu 't you accept a
collateral note made by Mr. E. Lee ,vmiams and his so11 as
co-maker and attached to that. note as collateral this note
made by E. Lee Williams and endorsed by Birdie
page 35 ~ E. ,vmiams 1
A. I don't recall. That was back two years ago~
wasn't it?
Q. You are familiar with the transaction as to why you
accepted the one note in payment of the other'!
A. I have a list of notes there. I don't recall about all of
them.
Q. Are you attempting· to tell the court that you released
Mrs. ,vmiams from liabilitv on this note and don't know bow
.,
you did iU
A. If we had expected to hold her on it we would have protested it.
Q. ,vhy would you accept a collateral note t
A. I don't know tba t we did.
Q. Why would you do it if you did 1
A. I don't quite understand what you mean.
Q. If you did take this note for $400.00 and pin it to a
collateral note made by Mr. E. Lee ·wmiams, having written
in the collateral note this note for $400.00 made by E. Lee
Williams and endon:;ed by his wife, would it be your usual
way to expect to hold her liable on this note1
A. That might possibly he clone where they promised io get
an endorser on the note, on the next note, but I don't see how
we could expect to hold the endorser then possibly.
Q. Did yon do it?
A. I don't rec a 11 the transaction. I don't know.
page 36 ~
Q. Can't you tell the Judge whether you did it,
or not? ·would vour records indicate iU
A. I can prohuhly look back on my records, yes.
Q. You knew you wel'C i;mmmonccl here today and knew
·what you were summoned for?
A. Yes.
Q. Do you mean to tell the court you didn't look back in
vour records to find out about these matters ?
., A. I brought this nofa ,vhich I thought was all the evidence
vou wanted.
· Q. There are some otl1er notes made by Mr. ,vmiams in
the bank?
A. A number of them but I didn't bring the whole business
0
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because I didn't think they had any connection with this case.
Q. Has your bank, since it has been sending out notices on
this note as it became due since September, 1938, stated on
the notices that the collateral showed the endorsement of
Birdie E. Williams?
A~ I don't know. I don't send out those due notices.
Q. I am talking a bout the notices 011 the note becoming
due.
A. That might show it because the young lady that makes
out the notices might see that endorsement on the back of the
$400.00 note and think she was still liable on it.
page 37 } Q. Why would you not tell the employees of your
bank¥ Do you mean to say :Mrs. W'illiams would
still be liable on this note Y
A. I think it is self-evident that there is no liability on a
note over two years old that has not been protested.
Q. A note is good for five years Y
A. The note is so far as the maker is concerned, but I don't
think they can hold the endorser on it.
Q. That is not for you to think about. Would your records
disclose as to whether or not collateral notes were accepted?
Will your records disclose that?
A. Oh, yes.
Q. Can you get those records for us?
A. I suppose so. I can 'phone over.
Q. I want you to get it from the date this note was due
down to the present date.
A. You want every renewal on that note?
Q. Yes.
·
A. It will take me some time to do that. You will have to
allow me-I would not promise to get it in less than a couple
of hours.
Q. Can you get that information and bring it back to u~
this afternoon!
A. I think probably I can.
page 38 ~ Q. If you will get that for us and bring it back
I will probably have some other (JUestions to ask
you.
A. All right.
Mr. Parker: I would like for the record to show that thi~
$110.00 note, with regard to which Mr. Martin testified. h~
dated May 23rd, 1940, signed by E. Lee Williams, and lla~
the name of no other person than E. Lee Williams on it. I
produce the note for the court's inspection.
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WALLACE G. ROBERT.SON,

sworn on behalf of the complainants, testified as
follows:
E,xamined by .Mr. Parker :
Q. State your name, reside11ce and occupation.
A. ,vallace H. Robertson, North Shore Road, Norfolk., Vir·
ginia, supervising salesman and office manager for the Provi~
dence Mutual Life Insurance Company.
Q. Have you any record of the premium payments on policy
4 78514 on the life of E. Lee Williams?
A. Yes., I have.
Q. What payments were made on account of premiums
falling due on that policy after December 1st, 1939?
A. On January 12th, 1940, the quarterly premiums that
were due on September 12th, 1939, and December 12th, 1939,
were paid.
Q. Amounting to how much money?
A. The quarterly premiums were $77.10., That would be
$154.20 less cash dividend of $75. 70 due on December 12th.
1939, premium, or $78.50 plus 77c interest.
Q. "\Vhat additional premiumsA. I think that is the corr..ect ngure there.
Q. "\Vhat additional prenuum payments w·ere made after
that time?
A. On May 13th, 1940, quarterly premium of $77.10 which
was due on Ma rcb 12th was paid.
page 40 } Q. Were any further payments made Y
A. No further payments were made up to the
time of the death of the insured.
Q. And no premiums were due at the time of his death?
A. That is right.
CROSS EXAMTNATION.

Bv l\fr. Richard Kellam:
·Q. Mr. Robertson, you have been with the Provident l\fn.
tual in its Norfolk office how long·?
A. Twentv vears.
Q. In the 'last few years quite a number of those premium
payments were made b~,. Mrs. Williams or Mrs. Upton?
A. Some of the premiums, yes. I could not say how man~".
Bv tlrn Court :
·o. What pre.minms are you speaking· of? Who were they

pnk1 b)rf
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Wallace G. Robertson.
A. Those I mentioned!
Q. Yes.
A. Those I ga':e you the figures on were paid by Mr. Williams, the i!)-~ured.
By Mr. Richard Kellam:
Q. Did Mrs; Upton ever ask you to keep he1· advised if Mr.
Williams should fail to make payments on this
page 41 ~ policy¥
A. Yes, we had such request put on the policy
for a period of several years.
Q. During the last year or two some of those payments
were made by loans on the policy, were they not~?
A. Not since }farch 31st, 1933. ·On March 31st, 1933, such
a loan was made on the policy. From that time through to
1940 the interest that was due on the loans were added to the
principal of the loans, but no additional loans made.
Q. Interest was added to it ·t
A. Yes.

RE-DIRECT FL~AMINATION.
By Mr. Parker:
Q. Mr. Robertson, when did yon receive the request from
Mrs. Upton, then Mrs. Williams, to keep her advised as to
whether these premiums ·were paid, or not 1
A. I could not anITTver that definitely, 1\fr. Parker. My records don't show the date of it. The request was made, and
it was made several years ago, however.
Q. It was not since December 12th, 1939, was it?
A. No. It was before that time.
Q. Some several years ago, according to your recollection 'l
.A. According to my recollection, yes.
page 42
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RE-CROSS EXAMINATION.

By Mr. Richard Kellam:
Q. :Mrs. Upton was very anxious to have the policy kept
in force?
A. Yes 1 very anxious.
Q. And she made payments of premiums in small amounts
sometimes because she didn 1t have a sufficient sum to pay it
allf
A. I can't answer that. My records won't show the methou
of paying the premiums. ·
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Earl W. White.
Q. You do know she was in your office in connection with
the policy quite a number of times 1
A. Yes, she was.
By Mr. Parker:
Q. Was she ever 111 there after December, 1939, to your
recollection t
A. Not until after· the policy had become a claim.
Q. Was she ever in there after she left Mr. \Villi ams and
remarried1
A. I can't answer that, I am sorry.
The Court: Do you gentlemen want any of these receipts 1
Mr. Parker : No, I don't care for them.
Mr. Richard Kellam: If we want them we can
page 43 ~ get them and have them copied in.
Thereupon, at one-twenty P. l\L, a recess was taken to twothirty P. M.
AFTERNOON SESSION.

Met at close of recess.
Present:

Same parties as heretofore noted.

EARL w·. ·wHITE,
sworn on behalf of the complainants, testified as follows :
page 44
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Examined by Mr. Maupin:
Q. You are Mr. Earl 'N. White, an attorney at
law with offices in the City of Norfolk, are you

noU
A. That is right.
Q. How long have you been practicing law, Mr. White?

A. Twenty-five years.
Q. Did you know the late E. Lee \Villiams?
A. Yes, very well.
Q. Did you represent him f
A. Yes.
Q. Was your acquaintanceship with him confined to your
representation of l1im or did you know him personally very
well?
A. I knew l1im personally very ,vell. He was living with
me and occupying an apartment with me when he died.
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Earl 1¥. White.
Q. You were on fairly intimate terms with him, were youf
.A. Very intimate terms.
Q. It appears that there was a bill filed for a divorce in
this court by Birdie Whitehurst Williams ag·ainst Edward
Lee Williams to the first July Rules, 1938. The memorandum
filed on June 17th. Do you know anything- about that suit?
.A. Yes.
Q. That was a suit for divorce, was it not f
A. Yes.
Q. Brought by Mrs. Williams against Mr. Wilpag·e 45 ~ Iiams?
A. That is right.
Q. Did you represent him?
.A. Yes.
Q. And yon bad known both parties before the institution
of that suiU
A. Yes, many years.
Q. Did Mr. ,villiams want a divorce1
A. No, he did not.
Q. How long, or about how long, if you know, had the parties been separated at the time this divorce suit ·was instituted 1
A. Not more than two weeks, as I recall.
Q. They separated in quite a short period of time and
thereafter Mrs. Williams brought suit for divorce?
A. That is right.
Mr. Maupin: If your Honor pleases, we would like to introduce the record in that suit i.n evidence.
The Court: Do you need all of it f Can't you stipulate
what you will put in?
Mr. Richard Kellam : Yes, sir.
By Mr. Maupin:
Q. I think the record shows that Mr. Nathaniel T. Green
represented Mrs. ·wmiams in that suit. Is that true,
A. That is correct.
Q. Without g·oing into too many details, will
pag·e 46 ~ you state what charg·es the bill broug·ht against Mr.
Williams?
]\fr. Floyd Kellam: "\Ve object to that. We think the record speaks for itself.
l\fr. Maupin: I just wanted to ask him some questions
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about it. I will phrase my questions differently to meet the
objection.

By Mr. Maupin~
Q. This is the bill that was filed by Mrs. Williams, Mr.
White, which charges Mr. Williams with the commission of
adultery on two specific occasions, one occasion, the time not
mentioned, being at a hotel in the City of New York, in which
it is alleged that the complainant discovered the defendant
and a married woman other than herself, and that subsequently, it was alleged in that bill, that the defendant had
confessed and admitted to the complainant that he had again
been guilty of adultery in the.. City of .Norfolk. The bill also
states that after the complamant was alleged to have discovered these two incidents of misconduct on the part of her
husband that she continued to live with him. Did Mr. Williams admit the truth of those charges, or noU
Mr. Richard Kellam: I object to that on two grounds. First
of all, the answer and cross-bill would show whether he admitted it, and secondly, it would be hearsay evidence of Mr.
·white. Anything Mr. ,villiams said to Mr. ,vhite
page 47 } would not be admissible here. He is not here for
us to cross examine him.
Mr. Maupin: He is dead.
Mr. Richard Kellam: That makes no difference.
Mr. Maupin: Is your client g·oing to testify?
Mr. Richard Kellam: We will see later whether she is, or
not. I object to that testimony.
The Court : That was dismissed, was it f
Mr. Richard Kellam: Yes. We are not here trying the
·
divorce matters, but something· else.
The Court: I suppose it is just for the background. I
overrule the objection.
:Mr. Richard Kellam: We note an exception.
A. No, he specifically denied both of them.
By Mr. :Maupin:
Q. You filed pleadings on behalf of Mr. WilliamR?
A. A cross-bill and answer.
0. In the answer this appears in the eighth paragraph:
'' That defendant emphatically denies the allegation set out
in paragraph nine of said bill and says that said allegation i~
entirely false; that the complainant, in making· said allegation,
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has full knowledge that the same is false.'' Diel Mr .. Williams
read this bill over before it was filed t
A. Yes.
Q. This answer and cross-bill f
A. Yes.
Q. Did it meet with his approvaU
;page 48 ~ A. Yes.
Q. vVha.t was the attitude of Mr. vVilliams at.
that time toward his wife! Did he want the divorce, or
not!
~t\.. No, he didn't. He made every effort possible to bring
about a reconciliation.

l\fr. Richard Kellam: Fo1· the record, I want our objection and except.ion to g·o to this entire line of testimony.
The Court: All right.
By Mr. Maupin :
Q. Were you, or not, requested by him to try to arrange
a reconeilia tion 1
A. Yes, I was.
Q. Did you try to do so f
A. Yes.
Q. ·were yon ahle to do so 1
A. No, I was not.
Q. Now, M:r. "\Vhite, did you a.t any time after the filing
of this bill and the cross-bill and answer in this ease have
an interview with Mrs. Williams?
A. I did.
Q. If so, wheref
A. At Mr. Nat. G1·een "s office
Q. At 1\fr. Nat. Green's officer
page 49 ~
A. Yes.
Q. Who arranged for that interview?
A. As I reca.11, Lee Williams asked me to go to Mr. Green's
office at two o'clock one afternoon and meet Mrs. vVilliams
:rnd try, if possible, to hring about a reconciliation.
Q. Did you talk to l1er tl1ere f
A. I did.
Q. ·was :Mr. Green present?
A. No, Mr. Green-I think Mrs. "\Villiams came tl1ere with
lier sister and lier sister and l\if r. Green went. out in his enfr~rnce office and I discussed tl1e matter at. quite some Ieng-th
with Mrs. "Williams.
"'
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.

Q. Did you at that time endeavor to bring about a reconciliation?
A. I did.
Q. Did you have any success whatever Y
A. None whatever.
Q. Did you tell :Mrs. Williams anything you intended to
do on behalf of lvir. vVilliams if the reconciliation proved to
be impossible?
A. Yes. I told Mrs. Williams she could never divorce-could never get a divorce on the grounds alleged in the bill
filed by Mr. Green. I think I told her my reason for it first
was that the act that she had alleged that occurred
page 50 ~ in a hotel room in New York, while he specifically
denied it, if it were true that she was rigllt there
and lived with l1im three or four vears thereafter she had
co1.1doned it, and that the other act" was based on his admis'fm to her, which, of course, is not permissible in a divorce
ase.
Q. Did you tell her anything wit11 regard to :Mr. WilliamR'
attitude about allowing her to get a divorce against him on
the grounds alleged in the bill 1
A. I told her that under no circumstances would 11e permit. it, and that he had instructed me, if there was no possibility of bring.fog· about a reconciliation, to go al1ead and
set this cross-bill down at the next calling· of the docket,
which I told her I was going· to do.
Q. For an ore tenus hearing!
A. That is rig-ht. After some discussion I told her this,
that-while I told her all tlrn way along· I could not understand why, if they had been living top:et11er thirty yea rs,
they eould not continue, lmt. I saw there was no chance of any
possible reconciliation. I think l\f rs. "Williams would have
left ]1im at the time of lier father's death except she didn't
want criticism. I told lier if she would transfer the equity in
this insurance noliey whicl1 was in the Provident l\fotunl,
a $10.000.00 policy ·wbicl1 lrncl $2,000.00 borrowed against it,
1Jack to his estate and endorse the title certi,ficate on his personal automobile that we ,vould not proserut.e the cross-bill.
Q. "Wliat was lier attitude toward your prosecutpage 51 ~ ing· the cross-bill? Was she indifferent to it or in
favor of it, or wl1at?
A. No. she was not in favor of it. She stated to me that
she lrn.d ·some position as a hostess tllat she could not hold
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unless she was divorced. She made that statement I remember.
.
Q. She didn't wish the cross-bill prosecuted?
A. No, she didn't.
Q. ·when you told her tliat if a reconcilia.tion proved impossible you intended to go forth and prosecute the crossbill~ what was her reply?
A. That was not what she wanted. She had to get a divorce. She wanted to get loose.
Q. You told her that under no circumstances would Mr.
Williams permit her to get a divorce?
.A.. Yes.
Q. When that proposition was made, what was her answer? Did she agree to it?
.A.. She agreed to it and I told her to discuss the matter
with Mr. Green a.nd let me know.
· Q. Did he let you know?
A. Yes. I don't know whether it was two or three days
afterwards, but anyway l\fr. Green told me it was satisfactory and that she would assign them both. Just
page 52 ~ where I got the title certificate to the automobile
I don't recall, but anyway it was produced a.nd
executed by l\f rs. "rilliams.
Q. At Uiat tjme was anything said to you by Mrs. Williams or Mr. "\Yilliams with regard to releasing Mrs. Williams from lia.bilitv on anv- notes that she had endorsed for
him?
·
·
A. There was no qualification made at the time by ::VIrs.
Williams, who consented to it, when I made the proposition,
and later on, as a matter of fact, I don't. recall any qualification ever having been made nntil it was done in Mrs. Williams' letter.
Q. We haven't gotten to the letter yet. I am speaking
of the conversation between you and Mrs. Williams and you
:md l\fr. Green.
A. No, it wasn't mentioned.
Q. it is alle~:ed in the bill that l\I r. 1\rilliams died on the
18th of June of this year.
A. I think that is correct.
Q. He died very suddenly!
A. He was killed iu a.n accident.
Q. Now·, l\I r. ·white. after that did you do anything to proceed with tllis eross-hi11?
A. Nothing whatever.

Birdie W. Upton v. Ames & Webb, !net, et al

43

Ea'l'l W. White.

Q. Unless this arrangement had been made, was it your
intention to proceed vigorously with this divorce suit ancl
attempt to get a. divorce for Mr. Williams on the
page 53 } grounds alleged in the cross-bill t
• .A.. Yes, it mis.. I kept. the case on the docket
until he died..
Q. And was it l1ec.ause this agreement had been made that
the case was not prosecuted t
A. Absolutelv.
Q. On the ci·oss-bill?
A. Absolutelv.
Q. Was there any otl1er reason why it was not prosecuted?
A. None whatever.
Q. At that time did you know anything about any plan
that Mrs. Williams, if she had any at that time, to get a
divorce in anv otl1er state?
A. No, I didn't.
Q. Do ~rou remember about when she did get her divorce
from Mr. Williams 1
·
A • .Sometimes in 1939. I don't know exactly when, what
month, but probably in the summe1· of 1939 or the spring.
Q. And wliere was that gotten?
A. I understood in Florida.
Q. Did Mr. Willfams, up to the time that she actually got
this divorce in Florida, still hone for a reconciliation?
A. Yes, he still hoped for a ·reconcilia.tion until this suit
was broug:ht.
page 54}
Q. Did he speak to you about it?
A. Yes, many times.
Q. Himself?
.,.( Yes.
0. Do you think he was sincerelv in love with his wife,
)fr:· White 1
.
A. I know· he was.
Q. And wanted to µ:o hack and live with her f
A. Yes. He was very much upset.
Q. After she 2·ot her divorr.e in Florida I think she was
married to l\fr. Robert .T. Upton, was sl1e not?
A. Tba t is right.
Q. After her remarriag-e what, if anything, did Mr. Willimns instruct you to do with ~regard to this insurance policy?
A. Ar::. soon as he ~:ot notice that this suit waR brought
Hgn1nst him, I think in .Tacksonville, Florida, he brought up
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the question about getting this policy assigned.

As. I re-

callQ. Did youMr. Richard Kellam: Let I1im :finish the answer.
0

By Mr. Maupin:
Q. I beg your pardon. I thought you had :finished.
A. As soon as he got notice that this suit was entered
against him he wanted a consummation of this
page 55 ~ policy perfected.
.
Q. After she remarried did you have any correspondenc.e with her with regard to this policy~/

A. I did.
Q. I hand you a letter dated November 113th, 1939, and
ask you if the paper I hand you is a carbon copy of a letter
written and signed by you on that date, addressed to Mrs..
Robert J. Upton, St. George Hotel, Brooklyn, New York?
A. Yes, it is.

Mr. Maupin : I wiII read that to the court and introduce
it in evidence.
Note:

The paper was read and marked ''Exhibit 1.',.

By J\fr. Maupin:
Q. Did you receive a.ny answer to that letter, Mr. White!
A. No. I didn't.
Q. Did you follow that up with another letter to her?
A. I did.
Q. I hand you a paper dated December 1st, 1939, addressed to Mrs. Robert J. Upton, and ask you if that is a
carbon copy of a letter which was signed and mailed by you
to l\frs. Upton on tl1at date f
Ji.. "'Y'es, it is.

:M:r. Maupin: I will introduce that and read it to the
court.
pag·e 56 ~

Note: The Jetter was read and marked ''E·xhibit 2."

By Mr. Maupin:
Q. Did you get an answer from that, Mr. White¥
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A. I did.
Q. I hand you a paper under elate of December 4th, 1939,
signed '' Birdie Upton,'' and an envelope, and ask you if this
letter-if this is the letter and the envelope that were received by you!
A. Yes, it is.
:M:r. Maupin: I will introduce that and read it.
Note : The letter was read and marked '' Exhibit 3. ''
By Mr. Maupin:
Q. Mr. ·white, did you answer that l
A. Yes, I did.
Q. I hand you a paper dated December 12th, 1939, and
ask you if t.lmt is a carbon copy of a letter under tbat date
tha.t you wrote 1 sig11ed and mailed to Mrs. Upton?
A. It is.
Mr. Maupin: I will introduce that and read it.
Note: The letter w·as read and marked "Exl1ibit 4."
By Mr. ·:Maupin:
Q. \Vas there any further correspondence bepage 57 ~ tween you and Mrs. Upton ?
A. None whatever.
Q. Until you had g·otten that letter from her had you ever
heard that the notes were nny part of the consideration for
the making over of this insurance policy?
A. No, I hadn't.
Q. Did you take that matter up with Mr. Williams 7
A. Yes, I did.
Q. He died, as you say, in tTune of tl1is year.
A. Yes. He was w9rking on a job right then that he said
wouldMr. Richard Kellam: Don't tell what l1e said, l\fr. White.
The Witness : All rig·ht.
l\fr. Richard Kellam:

I object to what Mr Williams said

to him not in the presence of l\f rs. ·wmiams.
::\Ir. Maupin: Of course, I was asking· the question in
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anticipation that Mrs. Upton was going to testify.
does, I think hearsay testimony is admissible.

If she

CROSS EXAMINATION.
Bv l\ir. Richard Kellam:
..Q. Mr. White, when this divorce suit was instituted by
l\fr. ·wmiamsA. You mean by l\f rs. Williams.
page 58 ~
Q. When this divorce suit was filed by Mrs.
Williams you fi]ed an answer and cross-bill?
A. That is rig·ht.
Q. You say that when you had your conversation with
Mrs. Williams in the office of Mr. Green vou told her that
the acts of adultery, first, bad been more tlian five years and
that she had condoned them?
Mr. Maupin: He didn't say anything· about five years.
By Mr. Richard Kellam:
Q. You say she ]rnd condoned it?
A. I told her that tl1e act. she liad refened to in the room
of the hotel tlmt she walked in on, she said, "If that is true,
while he denies it, you have lived with him three· or four
years and vou have condoned it.''
· Q. And the second ,,.,as based upon admissions by him to
her?
A. That is wl1a.t she said.
Q. And you said to her on those facts slie could not obtain a divorce f
A. That is right.
Q. If that were so, why didn't yon file a. demurrer to her
bill f
A. I don't recall l1aving filed a demurrer to her bill.
Q. I say, if t]mt were so wl1y didn't you file a
pag·e 59 ~ demurrer to the hill?
A. Because I wanted to file an answer and crossbill ag-ainst. her and charge h~r with desertion and prove it.
Q. You said he didn't want a divorce?
A. He didn't. but he didn't propose to let her get one.
O. If she could not g·et a divorce on the acts she alleged
and the evidence show·ed on it.s face that a demurrer wa~
:v:oo<l, the matter would have been stricken from the docket,
,rould it, and ended?
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..A.. Probablv so.
Q. If he didn't want a. divorce why would he not file a
demurrer f
A. Because his idea was to block her from getting it because she was not entitled to it.
Q. Wouldn't tlmt block bed
A. It probably would have, but it would not have stopped
her from going elsewhere to g-et it.
Q. Did the answer and cross-bill stop her?
A. It would have if she had prosecuted it, and would have
if she had not agreed to surrender the insurance policy and
title certificate to tl1e automobile.
Q. vVoulcl tlm t not have been a final determination f
A. vVha.tf
Q. If a demurrer l1ad heen sustained?
A. It would have, yes. He could have filed an
page 60 } independent suit against her, or he could have
demurred to it.
Q. If he didn't want a divorce, and all he wanted to do
was to prevent her from getting one, why didn't lie file it
in that proceeding?
A. Because my advice was to him that she could not get a
divorce aud he could divorce her on the ground of desertion,
and it would not stop her from going elsewhere.
Q. Wouldn't a demurrer stop her just the same?
A. No.
Q. Why?
A. If she had been knocked out on a clemurre1· T tMnk she
could have gone to Florida, Reno or anywhere she p]eiurnd.
Q. That is a final adjudication, isn't it?
A. I am not so sure about. it. I doubt it.
Q. You say that in this conversation you went around
strictly for the purpose of trying to get them back tog-ether t
A. Absolutelv.
Q. And that ''is the only object you had in mincH
A. "\¥ith the understanding that if i.t was impos~ible to
get the insurance and his title certificate assigned to go ahend
and set the case at the next docket calling.
Q. So it was not yonr sole purpose to get them back together?
A. It was my primary purpose because it always was his
wish.
page 61 ~ Q. And you say that in Mr. Green's office she
agreed to that without having to diseuss it with
]\fr. Green ?

50

Supreme Court of Appeals o-f Virginia

Earl l'Y. lVhite.
A. She did.
Q·. You told her to discuss. it with Mr. Green and let yotn
know!
A. I told her to talk to Mr. G:reen and have. her acceptance
come through him.
Q. No mention was ever made of releasing her as. endorser
on any notes!
A. The first recollection I have of hearing that is when
it came from Mr. Green some time after that but not until
after I had written her the first letter.
Q. After you had written her the first letter t
A. I casually mentioned to Mr. Green one day that I had
written her and had not heard from her, and in the discussion he brought up something about those notes, and, to my
recollection, that is the first time I had ever heard of it.
Q. When she wrote you and told you that she would not
make the assignment of the policy until she was released as
endorser, why didn't yon tell her that that was no part of
the agreement Y
A. I had no chance to tell her. She was in New York.
Q. You wrote her and asked her to make the assignment f
A. I just passed the information I got from
page 62 ~ her on to Lee.
Q. Why didn't you write her that it was no part
of the agreement 1
A. One reason was that he was working on a j'o.b which
he expected to make enoug·h money out of to pay all of :his
debts, including· any notes he might have.
Q. What job was that he was working onf
A. Salvaging this railroad iron between here and Emporia
and up around Danville.
Q. Don't yon know, Mr. White, that at the timeA. AlsoQ. Wait a minute.
A. And another railroad from Portsmouth, I think. As
a matter of fact, one he was working on at the time was somewhere from Portsmouth to Petersburg, some place over there.
Q. Don't you know that at the time these letters were written the contract had no been given Mr. Williams to tear up
the railroad?
A. I don't know anything about the contract, when the contract was made, to tear up the railroad.
Q. How do you know he was working on that railroad ?
A. I don't know it. I am telling you what he said.
0
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Q. How did he get any money out of a job if he didn't
have the joM
A.. He may not have said that particular job. I
page 63 ~ know he was leaving home every morning at five
o'clock. He said he soon would be on his feet
:financially.
Q. He did that during· the time he. lived with you, left home
at five o'clock, didn't he?
A. Not every morning. If he was working and busy, he
did.
Q. You stated to the court he told you he ·was going to get
money out of this job to pay all of his debts 1
A. He told me he would be able to. He knew the notes
were there all right, because as soon as I showed him the
letter he said they didn't amount to much and "I will be
able to pay them off very shortly''.
Q. Why didn't you write back to Mrs. Williams or Mrs.
Upton and sa:y that that was no part of the agreement?
A. If Mr. Williams had told me that he was unable to pay
off I would have done it, but instead he said he was getting
on his feet financially and was going to pay off in a short time,
and I didn't write her any further.
Q. You did write her on December 12th f
A. I got her letter on the 4th or 5th and discussed it with
him on the week-end and replied to her probably about ten
days later because he said he was going to get on his feet
financially and would soon take them up.
Q. You wrote her back and told her he would arrange to
pay them1
page 64 ~ A. Yes, on his advice.
Q. The second letter you ,vrote her you told her
that he had just made a payment on the premium on the
policy and that if anotl1er payment was not made in a few
days the policy would lapse 1
A. I think you are mistaken.
Q. Let me ask you the question. You told her that if another payment was not made the policy ·would lapse f
Mr. Maupin: I don't think the question is an accurate one.
You say he wrote her and told her he had just made a payment on the policy. The letter doesn't say that.
By Mr. Richard Kellam:
Q. You wrote her and told her he had extended it over a
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period of thirty days to see if she was going to change the
beneficiary Y
A. Right. There was a premium due on it or practically
due at the time when I wrote the first letter which-and
when she didn't reply to it I discussed it with him further
and he said if she clidn 't consent to it, '' I will stop payments
on it".
Q. If she for a good consideration which had been performed on the part of Mr. Williams agreed to make assign_ment of the policy, why would he allo,v a $10,000.00 policy
to lapse?
A. I can't answer that question.
page 65 ~
Q. Didn't you advise that he could go into a
court of equity and compel her to make assignment of iU
A. I don't know that it was discussed at the time, but
I told her or advised her that unless she did agree to carry
through the agreement that he would not pay another
premium. As a matter of fact, he had no equity in it. He
had borrowed all the equity he had in it; that is, the snr--:
render value,· I mean.
Q. If that were so, why would she care whether it was
lapsed, or not?
. , A. I didn't know whether she would ca.re, or not.
Q. Why did you say to her that if she didn't do this you
were going to allow the policy to lapse?
A. If she was not going to live up to her agreement he
was not going to pay out any more money.
Q. What was her reason for not saying, ''I don't care
whether it lapses, or not" Y
.A. I don't know what was in her mind.
Mr. Maupin: He is asking him to interpret Mrs. Williams'
mind, what did she care about this and that.
. The Court: He is trying to find out whether it was to
her interest, or not, I suppose. I overrule the objection.

By Mr. Richard Kellam:
Q. What would be· the benefit to her, Mr.
page 66 ~ "'White?
A. There wouldn't be any except to live up to
her agreement. He considered she was morally obligated as
well as legally, and he didn't question tlie fact that she would.
not .do it, and he said unless she did it he was not going
to pay another premium.

r •
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Q. When she wrote back the letter immediately in answer
to, yours that she was not going to live up to her agreement,
she made ·some different terms t
A. Aud that is the first information I had about that.
·· Q. That wa·s differerit fro~·the terms of the original agreemenu
.
.
A. Yes. The question ·answers itself.
· Q. I am asking you..
.
A. She mentiQn~d the notes for tne first time in her let·
ter.
· · ·
.
.
. Q. And it was different ·rrom the' original agreement? ·
· A. Yes, in addition. to her original agreemenl
Q. This day you met Mrs. Williams in Mr. Green's office,
is that the only conversation you ever liad with her in con.
:iwction with this matted
A. I cau 't recall whether it is, or not, hut I think I talked
to her on the street two or. three times. I recall one time
particularly I talked to her in front of the Bank of Commerce
Building, hut I -don't recall the c.onversati~n. It was of no
consequence. .
page 67} Q. Wh~n.,was this you had this agreement with
her at J\,fr. Green's office?
.
· A. I could not tell you .e:xactly, but probably sixty days,
or maybe earlier, ,after this. cross action was filed.
Q. Didn't you · say to l\frs~ Williams on that day after
you had asked her about going back to live with Mr. Williams,
that if she would make an assignment of the policy and the
automobile title that you w·oulcl get Mr. Williams to withdraw
~my opposition to her divo1~~~ suit 1
. A. I positively did not.
Q. Didn't you also say to her at the time you mentioned
about the assignment of th.e insurance policy that you would
µ.sk Mr. vVillian;1s if he would accept tl10se terms f
. A. No, I didn't, because :M:r. Williams told me when I went
over there to take this up to try every way possible to bring
ahout a reconciliation and if I could not-I had alreadv told
him he was entitled to a divorce from her on the grounds of
desertion, and he said, "Tell her you are g·oing ·to fnsist upon
it unless she transfers the insurance and gives me title to my
automobile''.
Q. When dicl she tell you she would accept tliose terms!
A. The very moment they were discussed.
Q. You attached the condition that she should talk to Mr.
Green?
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A. No. She said it was perfectly satisfactory to
her, that she didn't want any part of it. I said,
"You tell Mr. Green and let him notify me. He
represents you''.
Q. You were not accepting it a.nd finally told her to talk
to Mr.. Green Y
A. I had rather it come through Mr. Green.
Q. When did he tell you thati
A. I could not say exactly, but within two or three days.
Q. You tell the court Mr. Green said nothing about the
fact that she was to be released on the note!
A. I don't recall Mr. Green ever mentioning the notes himself and the letters to her so indicate. If it was mentioned I
had for gotten it.
Q. Didn't you tell meA. Tell vout
Q. A fe~v days ago that wI1en yon met :Mrs. Williams in
Mr. Green's office and she made this proposal to you ·you
said that you could get Mr. Williams to accept it ·t
A. No, I didn't.
Q. And clidn 't you tell me in response to a question as to
how she knew Mr. Williams was going to accept it that you
saw Mr. Frank Whitehurst on the street, her brother, and he
said he was going to tell herA. That is positively not true. I didn't tell you and I
didn't tell Frank Whitehurst that.
page 68

~

page 69

~

By the Court :
Q. Frank who f
A. Frank W11itehurst, Mrs. Willia.ms' brotl1er.
me on the street.

He met

Mr. Richard Kellam: Don't. tell what he told you.
Mr. Maupin: I think he is entitled to explain tlie situation.
The Court : Yes.
The Witness: I met Frank Whitehurst on the street on
one occasion which, I think, is the only time I saw him, but

I have known him intimately for years, and be asked me
why Lee would not let Mrs. ,vmiams have a divorce. I said,.
'' Because he is determined very definitely he is not going to
let her have a divorce on the grounds of adultery bcca use he
says it is absolutely false, both charges'', and I said, '' There
is nothing I can do about it".
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Earl fV. White.

By Mr. Richard Kellam:
·Q. You say you did see Mrs. \Villiams one time in f rout
of the Bank of Commerce Building f
A.. I saw her on one occasion, yes, in front of the Bank
of Commerce Building.
Q. Do you remember talking to her in front of the Bauk
of Commerce Building some time about September or October, 1939, after she had already been granted a divorce
against Mr. Williams?
pag·e 70 ~ A. I think that is the time I did see her, hut I
don't remember the date. · I think she had been
divorced and I think she was down here on a visit.
Q. Do you remember her telling you that she was going
to g·et married again?
A. No, I don't.
Q. Do you remember saying to her that Mr. "Williams had
missed her, that he had, during their married life, depended
upon her considerably for her help and financial assistance 't
A.. Absolutely not.
Q. Do you remember saying to her that l\fr. "Williams had
told you that he was going· to keep up the premiums on this
insurance policy to repay her for the $10,000.00 of her money
which he had used?
A. I never told her such a thing· in my life.
Q. You deny that 1
A. Absolutely.
Q. After you wrote Mrs. Upton on December 12th, 1939,
that you would arrange to have her responsibility for this
indebtedness removed, did you ever write lier again and tell
her that it had been done f
A. No, I dicln 't.
Q. Did you. ·ever have any further communication with
her?
page 71 ~
A. No.
Q. Did you ever have any further conversation
with her after thaU
A. None whatever.

RE-DIRECT EXAMINATION.
By Mr. Maupin:
Q. Mr. WJ1ite, Mr. Lee ,,rmiams had been a business man
in this vicinity for thirty years or more, had he not, when
this divorce suit was brought against him 1
A. Pretty close to it.
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Q. He had three children, did he not 1
A. Yes.
Q. His daughter was married?
A. Yes.
Q. Was he pleased with being· publicly charged with having committed adultery?
A. No, l1e was not.
Q. Did he deny itT
A. Specifically, yes.
Q. Did he say it was not true?
A. He said it was absolutely false.
Q. Suppose he had followed Mr. Kellam's suggestion and
demurred to the bill, would or would not the effect
page 72 ~ of that have been to admit the truth of the charges
and say, "I am admitting they are true, but you
can't do anything about it"?
A. On second thought, yes. A demurrer admits the truth
of the allegations.
Q. Do you think that would have been a thing Mr. ,vmiams
would have liked, or not?
A. He would not have.
Q. And those three children of Mr. Williams were her
children, too, were they not?
·A. Yes.
Q. Let's suppose she had transferred this policy and it had
gone back to Mr. Williams' estate and Mr. Williams had died,
after the payment of his debts, the rest of that money would
have gone to his three children who were her children, too?
A. Yes.
Q. Do you think she would have liked that all rig·ht!
A. That she would ha.vet
Q. Yes.
A. Evidently not.
l\fr. Richard Kellam: I object to that. It is immaterial
and not for him to say.
Mr. Maupin: I will withdraw it. I w·as just trying to answer your question. You asked what difference
page 73 ~ it made to her whether the policy lapsed, or not.
Do you see why nowt
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W. TAYLOR JOHNSON,
'Sworn on behalf of the complainant, testified as follows:
Examined by Mr. Parker:
Q. Will you state your name and occupation, Mr. Johnson 1
A. W. Taylor Johnson, general insurance business.
Q. Was Mr. E. Lee Williams during his lifetime indebted
to you?
A. Yes.
Q. Was that indebtedness evidenced by a note f
A. It was.
Q. Was Mrs. Williams, afterwards Mrs. Upton, obligated
on that indebtedness at any time f
A. She endorsed it.
Q. Do you have with you the note which she endorsed 1
A. Not the original note.
Q. You have the last noteY
A. I have the last note.
Q. Do you have any other notes bearing her
page 74} endorsemenU
A. No.
Q. Will you produce the note in question?
A. Do you want the last one of Mrs. Williams?
Q. I want Mrs. vVilliams first. I am going to read it in
the record and let you have it back.
.
A. All right.
Q. Would it be all right to leave this with the reporter
for him to copy and mail it ha.ck to you?
·
A. Yes.
Q. Did you accept any notes in curtail of that note?
A. Of this note?
Q. That note which I just handed you?
l1.. Yes.
Q. Was Mrs. ·wmiams' afterwards Mrs. Upton's endorse·
ment on any renewal notes 1
A. Not this last one.
Q. You have present the note representing the balance
remaining due on the first note!
A. I do.
Q. That note does not bear the endorsement of Mrs. Upton,
does it¥
A. No.
Mr. Parker: For the purpose of the record, I will say that
the note just referred to is dated April 23rd, 1940,
page 75 } payable June, 1940, and is in the principal sum
of $75.00, signed E. Lee Williams, and otherwise
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is in exactly the same form as the first note introduced except that it is not endorsed by Mrs. Williams, afterwards Mn;.
Upton. I will let you have that back.
Note: Note dated September 23rd, 1938, $210.00, heretofore
referred to, was introduced and is in the following words
and :figures, to-wit:
·'Principal· $210.00
Interest
Paid
Total
$210.00

Minimum Interest 50c

Norfolk, Va. Sept. 23, 1938.
On the 23rd day ofl Oct., 1938, ...... promise te pay to the
order of W. TAYLOR JOHNSON, INc., negotiable and payable, without offset, at Sea.board Citizens National Bank, Norfolk, Va., Two Hundred & Ten ................ DOLLARS
For value received, with costs of collection and an attorney's
fee of ten per cent, if incurred, in case payment shall not be
made at. maturity. This note is given to secure the premium
or the unpaid portion thereof, on the following policy or policies of insurance :
And the maker further agrees that in case this note is
not paid five days after date of maturity, the said policy or
policies will thereupon cease and be of no effect, and no
liability for loss shall attach upon the said policy or policies,.
or any of them, in case of such default; and in the event of a
loss during the running· of said note, the same may be set
off against any claim for said loss, and nothing· herein contained shall deprive either the insurer or insured of the right
to cancel the said policy or policies, or any of them, as provided in said policy or policies; and the maker, or maker,
endorser or endorsers, hereby waive the benefit of the home:5tead exemption ns to thi8 debt, oblig·a.tion or contract, and
nlso waive protest, presentation and notice of dishonor.
Upon cancellation of policy or policies for nonpage 76 ~ payment of this note the insurer shall have the
right to apply any unearned premium to the liquidation of said note. It is also expressly agreed and understood that in event of failure to pay this note at maturity
the maker or makers, endorser or endorsers, shall be Ha hle
for the earned premium on the policies aforesaid from date

Birdie "\V. Upton v. Ames & Webb, Inc., et a]

59

W. Taylor Johnson.
of issue to date of cancellation. And the makers and endorsers hereby authorize, irrevocably, ................... .
to appear for them in ...................... and waive the
issue and service of process and confess judgment against
them in favor of the holder hereof for such amount as may
appear to be unpaid hereon, together with costs nnd ten per
cent attorney's fees.
(Signed) E. L. WILLIAMS,
Address . . . . . . . . . . Phone No. . . . . . . . . . . . ''
(Written in pencil across face of note the following: ''Hold
a/c Mr. W. endorsement."
On reverse of note is following :
'' (Renewal)
(Signed) BIRDIE "\V. "\VILLIAMS,
W. TAYLOR JOHNSON, INC.,
By (Signed) W. TAYLOR .JOHNSON,
Pres. & Treas.
(Signed) ·w. TAYLOR JOHNSON.
RENEWED.''
/

CROSS EXA.l\HNATION.

By Mr. Richard Kellam:
Q. Mr. Johnson, this debt was originally $500.00, was it
not?
page 77 ~ A. No. · I think originally it was closer to
$1,200.00.
Q. Shortly after the death of :Mr. vV. L. "Whitehurst, who
was the father of :M:rs. ·williams, do you remember calling her
to your office and telling her that Mr. Williams was indebted
to you and that you ""ould not be in position to carry his account for him unless she would endorse the note¥
A. That is true.
Q. And she did endorse iU
A. Yes.
Q. And the note which she endorsed was for a period
of several vears renewed and curtailed?
A. Yes. · I imagine it was over a period of probably ten
years.

60

Supreme Court of Appeals of Virginia

W. Taylor Johnson.
Q. A great many of those payments were made by Mrs.
Williams, were they not t
.A. I think they were made by Mrs. ,vmiams. I don't recall
Mr. Williams being in the office until he gave us note following this note of Mrs. ·wmiams here, and probably the first
note that Mr. Williams gave us was in October, 1938. Prior
to that time Mrs. ·Williams had given us notes signed by her
as attorney, I think, of E. Lee Williams, by her and endorsed
by her, and her check for the curtail and interest.
Q. These notes which you accepted from Mr. Williams and
which you accept from a lot of your customers
page 78 ~ are attached to a collateral note, a great many are,
and deposited in bank 7
.A. That is correct.
Q. Rather than discount each individual note you discount
a collateral note with those notes attached as collateral f
.A. That is correct.
Q. After Mr. Williams came in your office or Mrs. ·wmiams
advised you she would not re-endorse the notes held by you,
or the note which was then in your possession made by Mr.
Williams and endorsed by Mrs. Williams, did you hold that
note or did you cancel it or what?
A. No. This note in question here?
Q. You held that note?
A. I held it as eollateral against the outstanding balance.
Q. Was it marked paid?
A. No, marked renewed.
Q. Did you take that note and hold it ag·ainst Mrs. \Yilliams 1
A. That is perfectly obvious, otherwise I would have turned
it over to Mrs. "Williams with her endorsement.
Q. I hand you a. note which is dated August 23rd, 1938,.
for $220.00, made by E. Lee Williams and endorsed by Birdie
E. Williams, and endorsed by W. Taylor Jolrnson & Company. That note has stamped Paid across its face
page 79 ~ and renewed?
A. It is marked renewed.
Q. It is stamped across its face as renewed'?
A. Yes.
Q. And across the back the same way?
A. Yes.
Q. That is the note which immediately preceded the note
of September 23rd, 1938, for $210.00?
A. That is correc.t.
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W. Taylor Jownson-.
)fr. Kellam!

Vile introduce that in evidence.

Note~ The note was marked ~'Exhibit A".
RE-DIRECT EXAl\UNATION..

By Mr. Parker:
Q. Mr. Johnson, did you get the consent of Mrs. Williams
to renew the note first introduced in evidence, dated Septem·
ber ·23rd, 1938, and which is endorsed or which is stamped
on the back renewed?
A. Did I get her consent?
Q. Diel you get her consent to that renewal?
A. No, I didn't.
Q. You accepted Mr. Williams' note in renewal of that
note, did you not?
A. That is correct, although I held this one.
Q. But you continued to hold this one?
A. Yes.
page 80}

RE-CROSS EXAMINATION.

Bv Mr. Richard Kellam:
·Q. The note ,:vhich you continued to hold had stamped ac.ross
its face "Hold a/c Mrs. W. endorsement"!
A. Yes.
Q. Do you know· whether or not the note which you ac··
cepted after that note was also deposited in the bank with a
collateral notef
A. I didn't get the question.
Q. Do you know whether or not any notes which have been
given since that note were deposited in the bank as eollateral
as other notes were?
A. Yes.
Mr. Parker: That is our case.
Mr. Richard Kellam: For the purpose of the record I
want to make a motion to strike out the evidence of the complainant; first, tl1ey have not sho,v-n any consideration for
the assignment of this insurance policy. The only
page 81 } consideration they have attempted to show is that
of his offer to not proceed with his nrtion for a.
divorce against one of the defendants here. 'Mrs. Upton. The
supposed consideration was that Mr. E. Lee Williams, who
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Nathaniel T .. Greeu.
Deduct~
had :filed an answer and cross.bill in the divorce suit which
was pending in this court and instituted by her against him,
would not proceed with an action for divorce against her
provided she agreed to make an assignment of the insurance
policy and title to the automobile; secondly, it has been shown
by the complainants' own testimony that they have not complied with their contract, namely1 that her liability on thes~
notes has not been released as she stated it would have to be:
done before making the assignment of the insurance policy
and title to the automobile. That liability bas not been 1·e. leased.
The Court: I overrule your motion. N otc your exception.
page 82

~

NATH.A NIEL T. GREEN,,
sworn on behalf of the defendants, testified as fol-

lows:
Examined by :Mr. Richard Kellam :
Q. You are Mr. Nathaniel T. Green!
A. Yes.
Q. You are an attorney in the City of Norfolk!
A. Yes.
Q. How long have you been practicing law, Mr. Green f
A. Forty-six years.
Q. Mr. Green, were you called upon some tirrie in the summer of 1938, in June or July, to represent Mrs. Birdie v\7hitehurst Williams in an action against her 1msband, Edward Lee
Williams, for divorce?
.A. I don't remember the exact date.
Q. But some time ago 1
.A. Yes.
Q. Pursuant to her request did you ins.titatc suit for divorce
against Mr. "Williams?
.A. I did.
Q. You alleged in the bill of complaint that he had been
guilty of adultery and numerous acts of cruelty
A. I don't remember just what I alleged in it but here is
the bill and it speaks for itself. I remember I did allege adultery.
Q. And to that Mr. "Williams :filed an answer through his
counsel, and -a crossbiil f
page 83 ~ A. Yes, I remember that.
Q. In which he asked for a divorce against her
on the grounds of desertion?
0
/
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Nathaniel T. Green;·

A. Yes.
Q. Will you tell the court whether or not there was in Mrs.
Williams' mind, or if she had stated to yon or you had advised her, s4e .had no· ~rounds for divorce against her hus""
band!
Mr. Parker: I object to that. I don't see that it is material. She is here to testify for herself.
Mr. Richard Kellam: Whether or not he told her she
<;lidn 't have grounds for divorce. Mr. '\Vhite said he told her
she had no grounds for divorc~ and told Mr. Green so. ·
A. Not only did Mr. White tell me that a few times, but
I promptly disagreed with him. I didn't _think he knew everything on earth and I clidn 't think he knew that.
By. Mr. Richard Kellam:
Q. Was it al.ways your in.tentiou and requested hy your
client to push this suit for divorce up until the time she w·as
divorced in Florida?
·
·
.. A. It was my intentioil to push it for divorre, and it was
her intention, as far as I know. I heard nothing
page 84 ~ fro~n her to the contrary until one day, when the
case had been pending for spme time, Mrs. "\Villiams called me up an~ asked me if a dh·orce in Florida
would be good and I told her I. did1~ 't know, that I would
have to look it up. She said there were· some friends here
who were going to florida and she co11ld go with them, and
I told her I would let her know the next day, and I looked
it up and was pr_epared to give her the advice, and I called
up _and they told me over the 'phone she was gone, and the
next thing I heard from her she had a divorce in Florida.
Q. Wa~ that the first knowledge you had of her not fully
intending to push her suit for divorce in Norfolk Cityf
A. It was all the knowledge I had.
Q. Do you recall some time in the fall of 1938, after this
suit for divorce had been instituted, Mr. 1Vhite meeting in
your office and having any conversation with Mrs. W"illiams f
A. I recall once or twice Mr. ·white coming over and having
a conversation with her.
By the Court:
Q. What?
A. I recall once or twice Mr. White coming over and haY·ing a conversation with her and with me, too.
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By Mr. Richard Kellam:
Q. Was there any suggestion or agreement ever made in
connection with the assignment of the· automobile title and
insurance policy in consideration of Mr. Williams
page 85 ~ not pushing his answer and crossbill against his
wife for a divorce¥
A. I never heard of it in my life until Mr. l\faupin mentioned it to me four or five days ago. No such thing as that
ever occurred in my presence.
Q. Do you remember Mrs. Williams discussing with you
a request made of her to assign the insurance policy¥
A. Mr. White said to me once or hvice that Mrs. 'Williams
had an insurance policy that she ought not to keep, ought to
turn it back, and that she had an automobile that she ought
to turn back. I talked to Mrs. Williams about both of them.
She was indisposed to turn either one of them back, and after
talking with her about the insurance policy she said that she
was on some notes of his and said she ,vould not give it up.
She said, "Well, I ,·vill not give it up until he has absolved me
on those notes''. Things hung fire for some time, until finally
Mr. White showed up there one morning and asked me about
the automobile and the insurance policy on it which lapsed
and Mr. Williams would not pay it any more.
By the Court :
Q. Insurance on the automobile?
A. Yes. It bad lapsed and Mr. ·wmiams would not pay it
any more. I told him I w·ould get Mrs. Vi!illiams down there
and advise her to turn it over. I did get her there and Mr.
"111ite came and I advised her to tum it over, and
page 86 ~ I said, "If you have no insurance on it you will
get in trouble". She either had the paper there
with her or it was produced and she sig11ed it and it was
tumed over to 1\fr. White, and I recall it very distinctly because it was not aeknowleclged and Mr. White said without
anything else, "I will have my stenographer aeknowledge
it'', and that made an impression on my mind when he ;was
having his stenographer acknowledge ·,it mithout anything
else. That is all that happened about the automobile. I know
nothing about the policy-after this poliey come in there was
some more talk about it.
Bv the Court :
·Q. The life policy?
A. Yes. Mrs. Williams came m my office and said they
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Mrs. Robert J. Upton.
were going to put her son in her place on the notes she was
on, and she was not going to assign it if they did that, that her
son was entitled to some property from his grandfather's
estate, and she was not going to have him involved.
By Mr. Richard Kellam:
Q. Was this information communicated to Mr. White1
A. Yes. I told him that. I told him she was not going
to assign it if either her or her son were involved in any of
these notes.
Q. Mr. Green, then you communicated to Mr. White that
she would not assign this policy until she was released on the
notes?
page 87} A. I told him that is what she said and told him
that is what-I told him I would advise her not to.
Q. And she would not consent to it by them putting Mr.
:Virginius Williams on the note?
A. I told him she was not going to assign it if they substituted her son.
Mr. Richard Kellam: That is all.
Mr. Parker: No questions.
The Witness: I want to say this snit was finally dismissed
som~ time after Mrs. Williams g_ot married again, I think, or
after Mr. Williams' death c rlainly. I was called to the
Clerk's Office and asked if ere was any use to keep the case
on the docket a.ny Ion~· · and I tokl them to dismiss it.

Bv Mr. Richard Ke m:
·Q. That is the 1vorce suit?
A. Yes.
MR.S. R.OB.ERT J. UPTON,
one of the defendants, being :first duly sworn, testified as follows :

page 88 }

Examined bv Mr. Richard Kellam:
Q. You a1=c Mrs. Robert J. Upton?
A. Yes.
Q. And you live in Brooklyn, New York?
A. Yes.
Q. You wcl'c formerly l\I rs. Birdie "\Vl1itelmrst Wil1iams?
A. Yes.
Q. The daughter of the late Mr .•J. W. ·whitehurst?
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A. Yes, sit.

.
When and where we~e yon married to Mr. Upton!
Nove~ber 4th, 1939.
You have _three children, have you not¥
I have.·'
Q. And they are all by Mr.A. Lee ·wmiams.
·'
Q. E. Lee Williams f
A. Yes.
Q. They are all grown r
A. All grown.
. .. · '
Q. Are they all Iier·e today with yon?
A. Yes, they are all Iiere.
Q. There was a separation between y<'iu artd Jfr. · "Williams
some time in the summer of 1938?
A. Yes.
page 89 ~ Q. And suit for divorce was instituted by you
against hi~f
A. Yes.
Q. Mr. N. T~ Green was representing you in that matter!
A. Yes.
Q. After that time Mr. vVilliams :filed an answer and crossbill, did he not?
A. Yes, he did.
.
Q. Did you have a conversation with Mr. Earl ·white at
the office of Mr. N. T. Green?
· ·
A. Yes, I did.
. . ·
Q. Was that after he bad filed 1-µs answer and cross-bill!
A. Yes, I think it was. I am sure it was. .
.
Q. Tell the court what Mr. White wanted with you.
A. When we first talked about it Mr. ·\Vhite wanted me
to have a recqndliation with Mr. WiU1an1s · and
back. to..:
g~ther .. I told him th~t ,vould be impqs~iblc. I told Jiim tlJat
with the· tr~atment I had gotten from him I could not live
with him a~y longer, and after we talked about that awhile
he went_ on and told me that if Mr. Williams dropped his crossbill against me, I reckon that is the right term, would I sign
over the life insurance policy if those notes were paid np
that I was on. That was another concesRion to he
page 90 ~ made. He asked me if I would sign back the life
insurance policy. I told him I WOl1ld have to ask
Mr. Green about it. I told him I would have to ask my attorney, Mr. Green.
·
Q. Was anything then said about the automobile!

Q.
A.
Q.
A~

g·o.
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A. Yes, the automobile, he wanted that, too, wanted to know
if I would sign the automobile over to him.
Q. Why was it Mr. White didn't want to have to go ahead
with the divorce? W11at did he suggest to you about the
divorce, about your children or anything like that 1
A. Mr. White suggested tha.t my daughter wou!cl be
brought in it, in court in these divorce proceedings.
Q. In Mr. Williams' answer and cross bill he made the allegation that your daughter was the cause of this?
A. Yes, that my p.aug·hter was the cause of this divorce.
Q. You didn't want to bring her in it 1
A. No, I dicln 't.
Q. And you said in response to that that you ·would have
to talk to Mr. Green?
A. I told him I would have to talk to ::\Ir. Green.
Q. Did you talk to him¥
A. Yes, I talked to Mr. Green about it. The insurance
had lapsed on the car. I told him my income was not sufficient for me to pay the insurance on the car, and
page 91 ~ I would assign the car over to Mr. Williams nnd
I also would assign over the poliey if he would
pay off those notes.
Q. "\Vas anything ever said after tha.t time about substituting somebody else on the notes?
A. Yes, there was something said about Virginius, my son,
going on the note, and I told them I would never assign it if
he did do it because he had an interest in the grandfather's
estate and I didn't want him on those notes.
Q. Was it agreed that yon would make the assig11ment of
the insurance policy if :Mr. Williams would withdraw his opposition to your divorce and release y_onr endorsement on
those notes?

Mr. Maupin: That is testimony. That is not asking a
question.
Mr. Richard Kellam: Tlrnt is what she said and I wanted
to establish it in the record.
The Court: Let her say it.
Bv Mr. Richard Kellam:
"'Q. What was the final agreement?
A. The final agreement was that i\f r. Williams would withdraw his complaint against me in court if I would assign over
his life insurance and the car, and he vwulcl give me a clivoree
and Vi:iginius would not go on those notes.
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Q. What was to be done with reference to the notes?

A. I was to be released from those notes.
Q. Was that information communicated back to
page 92 ~ Mr. White?
A. Through my attorney, Mr. Green, yes.
Q. Did you go to Florida some time after that?
A. Yes.
· Q. Tell the court the circumstances under which ·you went
to Florida Y
A. I was sick that winter, had neuritis, and my doctor advised me that if I went to F1orida I would probably get well
of it. I was not hardly able to walk when I went to Florida.
These friends came through and were going to Florida and
I went with them. While I was down there, or when I got
there, it was suggested, to avoid bringing· my children into
court, as my daughter was not well and had not been for four
years, and she would have to be brought into the case, that I
would get my divorce there, and I entered my proceedings and
got the divorce there. That was my reason.
Q. You say your daughter had been sick!
A. My daughter had been sick since 1936.
Q. Was she able to attend court?
A. No. She was highly nervous and had had a case of
pyelitis and was ill.
Q. You have only one daughter?
A. One daughter.
Q. That is the one here today?
page 93 ~ .lL Yes, Mrs. Delk.
Q. That is the one Mr. Williams alleged was a
part of the trouble between you f
A. Yes.
Q. Before you went to Florida did you call Mr. Green or
say anything about it?
A. I called him and asked if my divor~e would he legal in
Florida, and my friends wanted to go that day and I went on
with them.
Q. You went the same day yon called him?
A. Yes.
Q. W11ere were those friends you speak of from 1
A. Baltimore.
Q. How did they happen to come to Norfolk?
A. They came here. They were on their way to Florida.
They came as far as Petersburg as one of their husbands
was working in Petersburg, and then they came from there
over to Norfolk.
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Q. Had you planned up to that time to go to Florida f
A. No, I had not planned to go to Florida.
Q. At the time you left Mr. ·wmiams did you then know
Mr. Robert Upton, your present husband Y
A. I knew him just slightly. I knew the whole family
of Uptons.
Q. Did you know him intimately t
page 94} A. No.
Q. Was there any relationship between you and
Mr. Upton?
A. No, none at all.
Q. When did you know him more intimately!
A. He came down here for a wedding in the family and I
met him then. I mean I lmew him more intimately then.
Q. When was that?
A. In September after Mr. Williams and I were separated
and I had filed snit for divorce. I knew him before but not
intimately.
Q. Up until the date you left to go to Florida did you ever
withdraw your suit for divorce against your husband in Norfolk?
A. No. My full intentions were to get my divorce in Nor.
folk as I had grounds to get it on, I thought.
Q. Did Mr. White ever tell you yon could not get a divorce?
A. No, I don't remember Mr. White telling me I could not
get a. divorce.
Q. Did he say anything a.bout Mr. Williams was going to
get a divorce against you?
A. He said he had filed a crossbill against me.
Q. What did you tell him?
A. I told him he had no grounds for a divorce,
.page 95 } and I was going to push my case in Norfolk for a _.
divorce.
Q.. Did you tell him anything else about it Y
A. Yes, I told him he could not frig·hten me into such an
agreement as be wanted me to do.
Q. After you were divorced some time in the fall of 1939
did you meet Mr. Earl White in front of the Bank of Commerce Building?
A. Yes.
Q. Did you have any conversation with him?
A. Yes, talked to him for awhile but just only in a general
conversation, and he went on to say he was glad thing·s had
been settled peaceably, and Lee would always keep this in-
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surance policy for me for the notes I had paid fo1· him and that
he owed me.
Q. How did he happen to tell you that, Mrs. Upton 1 ·why
did he happen to say that t
A. I told him that I was going to be married and he saidt
"It doesn't matter what you do, Birdie. He is going to keep
this insurance policy for you. He owes you that money''.
Q. Did he say anything about Mr. Williams had been· helped
by you!
A. He told me I had been the mainstay of the family ancl
he didn't know what he was going to do without me.
Q. Had Mr. ·williams used any money of yours
page 96 ~ that came from your father's estate?
A. Yes, about twenty-six thousand one hundred
nnd some dollars.
Q. \Vas any portion of that money that came from your
:father's estate paid to the Bank of Commerce 1
A. $10,500.00.
Q. Whose notes were they'?
A. $5,500.00 were l\l r. \Villiams' outright and I was endorser on them, and before that Mr. Williams needed some
mo1wy and I went to mv father for it and he refused. He
had had some business "'deali11g·s with him, and he said he
refused to be an endorser on any note for Mr. Williams and
if I wanted it I would have to get it out. of my part of the
estate at his death, and that note my father was on.
Q. \Vas that $5,000.001
A.. Yes.
Q. Was that paid from a portion of your father's estate
coming· to you?
A. Yes.
Q. You say :Mr. ·white told yon l1e was going to keep up
this policy?
.A.. Yes.
Q. Vvhy was he going· to keep it np for you t What was
that for?
page 97 ~ A. It was to pay me hack part of the money ht:
owed me on the notes I had paid for ]1im.
Q. Prior to the time of your second marriage or your
separation from l\fr. ·wmiams, did you ever pay premiums
on this insurance policy f
A. I paid most of them.
Q. You haven't paid any since the separation f
A. No, I didn't.
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Q. After your marriage did Mr. ·white write you or communicate with you to make a8sigmnent of this insurance
policy?
A. Yes, he wrote me twice. 'rhe first letter I received
from him was just a.bout two weeks after I was married and
I was just busy getting· the home together and getting ready
to move in it and I didn't reply to his letter, and then I had
a second letter from him and I answered that letter.
Q. That letter has been introduced in evidence and speaks
for itself. In that letter you told him you would assign the
policy if he would release you on those notes 1
A. Yes.
Q. Have you ever been advised that you were released"?
A. No. In fact, I understood I was responsible for them.
Q. Mrs. Upton, if this policy was due to you why were you
willing to release it if they released you on those notes 1
Wbat was your reason for agreeing to do that in 1939?
A. I had had two letters from Mr. ·white and
page 98 } I was worried over it, and my husband advised
me that if those notes were cleared up and Virginius was not on them to go on and write him a letter to
that effect.
Q. Mrs. Upton, were you older than l\lr. Williams?
A. He was older.
Q. He was older 1
A. Yes.
CROSS EXAMINATION.
By Mr. Maupin:
Q. Mrs. Upton, how long bad you and Mr. Williams been
married?
A. Thirty vears.
Q. How iong·?
A. Thirty years.
Q. Thirtyt
A. Yes.
Q. The separation occurred in l\liay or June of 1938?
A. In June.
Q. 19381
A. Yes.
Q ..A.nd on lune 17th your suit was instituted?
A. I don't remember exactlv the date. ·
. Q. Shortly after· that separation?
page 99 ~ A. Yes.
Q. You were determined to get a divorce,
weren't you?
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A. Yes.
J
Q. And Mr. Williams wanted to be reconciled Y
A. What¥
Q. Mr. Williams wanted to be reconciled t
A. Yes.
Q. But you were not willing to give him a. reconciliation'!
A. No, I wasn't.
Q. You say you were satisfied that you had perfectly good
grounds for a divorce?
A. Yes.
Q. When wa.s it tha.t you went to Florida, Mrs. Upton t
A. I went to Florida the next March.
Q. In March, 1939?
A. Yes.
Q. And when was the divorce granted?
A. My divorce was granted in May sometime.
Q. And you married Mr. Upton in October?
A. Yes.
page 100 ~

HO\VARD G. M~I\RTIN,
recalled for further cross examination, testified

as follows:
Examined by Mr. Ric11ard Kellam:
Q. Is this the only copy of this statement you have?
A. I have another one nt the bank.
Q. Tell the court what that is, 1\fr. Martin, please, sir. Explain it to them.
A. This is a list of all the rene,wals of the note wbicl1 was
endorsed, the note of E·. Lee Williams which was endorsed
bv Birdi~ E. ·wmiams. That contains in detail the different
renewals, when they were due, etc. It shows on tl1e record
there that Birdie E. \Villiams was endorser on the renewals.
AR a matter of fact, she was not.
Q. Wait a minute. I am going· to object to your testify. ing to anything- different from what the record shows.
l\f r. Richard Kellam: I object to llis contradicting· his own
written record.
The Court: Is that what he was going to dof
A. I am not c.0~1tradieting the record there.

!Ir. Maupin: He asked for an explanation and l1e ought
to know bow fo fake it.
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Mr. Richard Kellam:
ord.

He can't contradict his own rec.

The ·witness: I am not ex.pee.ting t.o contradict it. The
record is complete. Maybe I had better explain
page 101 } what the record is~
The Court: Yes. I am sure I don't know what it is.
The ·witness : The record I have is a book or a note register, which is a book, on which the young lady every night
copies off a memorandum of all notes. There are several
eolumns; one is the maker, the name of the maker, which is
put down there, and the other column has the security.
By the .Court:
Q. Collateral or endorsemenU
A. Yes, any kind of security, of course, and that is put
in that second column. That may be g·ood or it may not be
any good, but anything the young lady sees attached to the
note she puts a description of it in there. It might be Confederate money or a.nything else, but she would list it. I
notice a particular instance, this note, last note, signed ,by
Mrs. ·wmiams, which bas been attached from time to time,
but as I explained this morning about the various renewals,
the young· lady sees that note attached to the back of it with
l\frs. Birdie E. "Williams' nnme on it, and she lists it according·ly. She saw the last note with Mrs. Willia.ms' endorse·
ment on it. As a matter of fact, that particular note is over
two years old.
By Mr. Richard Kellam:
Q. That is not endorsed f
page 102 } A. Yes, but none of the latter notes actually
have her endorsements on them. Eacl1 time they
mention i\lrs. Birdie E. Williams name on here as an en.
dorser, but she isn't endorser on the renewals. She is endorser on the first note whic.h is over two years old.
The Court: I understood that l1er name was not on the
la st two notes.
)fr. Richard Kellnm: That is admitted.
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By Mr. Richard Kellam:
Q. Mr. Martin, this statement sbows note dated August

30th, 1938. Did you bring those original notes!
A. Yes.
Q. The 11;\st. note which you have endorsed by Mrs. Birdie
E. Williams· is dated August 30th, 1938, payable ,September
9th, 19B8?
·
A. That ie. correct, yes.
Q. ·which is for $400.00 f
A. Yes.
Q. ·whieh is set out on your statement here. The note
immediately following that is note made by E. Lee Williams
and E. V. "\iVillinms, two makers; is that correct 1
A. The note foil owing that is made by E. Lee Williams and
E. V. Williams, yes.
Q. Tell the court whetl1er that is E. Virginius Williams.
A. Yes.
page 103 ~ Q. Is that the son of 1\fr. E. Lee Williams"?
A. Yes.
Q. Do you know the circumstances under wl1ich he became
a. co-maker on that note f
A. No, I don't recall it particularly. It is two years ago
nnd I don't recall it.
Q. And as security you show a note of Birdie E. Willi.ams,.
$400.00. "\Vhat do you mean by that?
A. Tl1at is the note she signed. It was this note (indicating·). This is the last note that had l1er signature on it. That
is the note in this list that actually l1ad her signature on it.
Q. Did you take a collateral note from Mr. E. Lee Willia.ms and Virginius Williams Y
A. vYhether it was a. colla.teral note there or an open note
I could not answer.
Q. vVha.t different note did you get in September?
A. I l1ave set fortll t.J1e renewal notes nnd anv otller notes
I took.
·
Q. Did you tl1en seen re any other endorsers' signatures!
A. No.
Q. Did vou have anv conversation witl1 Mr. E. Lee WilfotmR in c~nnection witl1 that?
A. I tl1ink I talked to his son, my recollection of that.
Q. In the presence of his father?
pm:re 104 ~
A. No, I don't think t.he fat lier was over there.
Tha..t is mv recollection.
Q. You would not b·e positive l
0
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A. No, I would not be positivP-.
Q. You tell the court that you didn't then tell them to
leave the note endorsed by Mrs. Birdie E. Williams to be
held as collateral for this note T
A. Not as collateral but merely held to show t.he transaction.
Q. When you accept the collateral note made by E. Lee
Williams and Virginius and have written in the space note
of Birdie E. Williams, or note made by E. Lee Williams and
endorsed by Birdie E. Williams, you would consider that
collateral, would you not T
A. It m.ay be collateral hut it don't mean it is good collateral.
Q. You just said Confederate money might be accepted¥
A. Yes.
Q. Do you accept endorsements when tl1ey are not definitely
~ood?
A. Not intentionallv.
Q. You renew then{ lots of times when they are not good!
A. I don't und~rstand the question.
page 105 ~
Q. That is all right. If it were not any good
why did you keep iU Why didn't you return it
toA. Just for the record, as I told vou. If they had asked
for it we would have gfadly returned it.
Q. To whom1
A. Mr. "Williams.
Q. Did he ask for the other notes when they were renewed?
A. They were nlways given to him.
Q. Did he ask for them 1
A. I could not sav whether he asked for all of them. They
were handed out to ·him a.nd he would not have to ask.
Q. Why didn't you ha.nd this out to him f
A. Because it was a little unusual transaction.
Q. Do ;vou tell the court t}iat it is unusual in banking business. if you have a. note with endorsers on it, to accept some
otller collateral and release tl1e endorsers f
A. It is usual to accept other collateral if thev ask vou
to take it and von think it is sufficientlv g·ood.
·
..
0. Do vou iii those tnmsnctions hold the note which wai;;
endorsed ·by the original endorser?
.A. You are asking· me in case wl1ere a man substitutes
other collateral¥ .
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Q. Yes.

Do you hold the original note?
A. I will, if it is stamped paid, turned it back.
page 106 ~ It is entirelyQ. Why did you not stamp the face of this
note paid and turn it hack?
A .. We would ha.ve if he had wanted it.
Q. You just said that yon do it in some cases. Why did
you not do it in this case 1
A. Because it was an unusual transaction.
Q. Didn't I just understand you to tell the court that it
was nothing unusual to accept other collateral or other endorsements?
A. It would not be held, not in all unusual transactions.
There may be some reason for holding it in one case and
not holding it in another case.
Q. I want you to tell the court what your reason was for
holding it in this case.
A. To see what the transaction was.
Q. Mr. E. Lee "Tilliams had some other notes in there?
.A. Yes.
Q. And has today 1
A. Yes.
Q. And they are endorsed by other people?
A. Yes.
Q. ,Vith the other note8 whic]1 have been put in there, are
they stamped paid and turned back1
A. Not until they have been ehanged by enpage 107 ~ dorsemcmts. In any of them where they fail to
~:et. some sip;nature on it we would naturally retain it to show why it. WHS clone and to refresh our memories.
Q. Do you lmve· a waiver by Mr. E. Virginius Williams in
there?
A. I can't say. I haven't looked that up.
e ]1ave none
for E. Lee Williams.
CJ. Do you know whether or not an:v of the notes given
hv E. Lee Williams and endorsed bv E. Yhginius Williams
Ju1..ve heen renewe<l bv notes made b,r Mr. E. Lee Williams?
A. Repeat that. ·
·
0. Do vou know whether or not nnY note in vour bank
ma<le hv E. Lee Williams and endorsed hv E. Vii-;·inius Williams I~as bee11 renewed hy a note simply mRcle · by 1\fr. Er
· LeP Williams?
A. I coulcl not saY it lutf.; never been clone. I don't think
it has tl1ougl1.
·

,v
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Q. Do your records show that the first note accepted after
lvlrs. ·Williams refused to endorse it was made jointly by
l\fr. E. Virginius ·Williams and that the present note whieh
has come down throug·h the course of renewals is signed
jointly by E .. Vh:ginius ·wmiams and E. Lee Williams?
.A.. I didn't quite catch that.
Q. ·when this note endorse by Mrs. Birdie E. Williams
ca.me due and she refused to endorse the renewal, another
note was given by Mr. E. Lee Williams and his son as joint
makers!

A. Yes.
Q. Is that correcU
A. I think that is correct.
Q. And by various renewals of curtailment that note shows
a balance due today of $110.00, and is made by Mr. E. Lee
Williams solely 1
A. Yes.
Q. Can you tell us why Mr~ Virginius Williams' signature
is not on that note f
A. Mr. Virginius vVilliams, as I recall, offered to sig11, but
we didn't find it necessary to insist upon his continuing to
sign future notes.
Q. Did he sign any except the original note f
A. Except the original note Y
·Q. Yes.
A. ·what do vou mean by the original note!
Q. Has he signed only one note?
A. You mean several!
Q. :Other than the note his mother would not sign?
A. Other than the note his mother would not sign f
Q. Yes.
A. Yes, the record will show that. He signed in several
places. On the second one, and then it skips several and then
about four or five of them together he signed, and furthe1·
down there were two more be signed.
page 109 } Q. Can you exp!ain to the court why he signed
some and didn't sign all of them?
.A. No, because he happened to be handling that with the
note te11er.
Q. Tell the court whether or not he is endorser on some
other notes for l\fr. E. Lee ,villiams?
A. I think hf' is.
Q. Have you released him on t.hose?
A. No.
page 108}
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Q_. ,vhy have you requested him to sign those notest
A. Which notes, please I
Q. Any other notes he is endorser on Y
A. Any other notes that he endorsed we told him to sign..
Q. He bepame co-maker on this one ( indicating) Y
A. Yes.
RE-DIRECT K.XAMINATLON.
By Mr. l\faupin :
Q. You say yon didn't think it necessary for him to continue
as co-makerf
A. Evidently, yes.
Q. Why have you found it necessary for him to continue>
as endorser on other notesT
.. A. Other notes he put in as endorser and w~
page 110 ~ felt certainly he should continue his endorsements.
Q. Was this note, after Mrs. Williams refused
to sig·n it, put in with him as co-makerf
A. It was not his original liability, of course.
Q. The other notes are not his origfoaI liability, except a$
the endorser, are they?
A. None of them are his liability unless he sig11s them, of
course.·
Q. This note wherein he took the place of his mother, you
say, was not his origfoal liability f

A. No.
Q. And for that reason you didn "t t11ink it was necessary
for him to continue on it?
·
A. We didn't require him to sign any before. He did it
of his own accord.
RE-CROSS EXAMINATION.

Bv Mr. Richard Kellam:
·Q. Do you tell the court tliat you never asked 1\fr. E. Le«:Williams whether or not he could get anybody else to en·
dorse the note in place of his wife f
A. I don't recall tllat I ever did.
Q. If 1\fr. E. Virginins Williams says you requested some
other person in place of llis mother, clo you tell the court that
fa correctf
page 111 ~ A. If be says I did it he probably knows what
11e is talking· al1out, but I don't recall that I eve1·
requested it.
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Q. If that were so, why did you release him Y
A. Well, I could not answer that because I don't know.
Q. The truth of it is you hay-e been holding that note endorsed by Mrs. Williams to hold her as the responsible party
for the payment of this note; is that correct?
A. No, that is not correct. Had it been correct we would
have asked for a waiver of her endorsement.
Q. You knew thatA. vVe have a regular form for that, a regular printed form,
and any time we accept a note without the endorser, when we
expect to hold the endorser, we ask them to sign a waiver.
Q. You knew you could not get it, that she would not sign
a new noteY
.A. That is correct.
Q. And you could not get her to sign a waiver 1
A. If we had expected to hold her we would have protested
the note in a reasonable lengih of time.
Q. If you didn't expect to hold her why, I ask you, did you
not stamp this note paid?
A. We just pinned it to the ot11er note like I explained this
morning, to show the transaction.
page 112 ~ Q. These notes were discountedA. Yes.
Q. At the Campostella branch of your bank?
A. Yes.
Q. And you are in charge of that branch 1
A. Yes.
Q. Are you familiar with a.11 the records of that hank f
A. I can't say that I am familiar with all the records of
that bank. I could not possibly keep all the records in mind.
Q. I didn't ask you that.
A. We have assistants for that purpose.
Q. Do you tell the court that endorsers are released and
endorsers substituted without vour consent?
A. In some cases, but it depends upon ho,"~ important tlu'.\
transaction is.
Q. Is a $400.00 transaction an important transaction, im~
portant enough transaction 1
A. That renewal was taken with mv consent.
Q. A collateral note was made; is that correct?
A. I don't recall about tl1at, whether it was a collateral or
straig·ht note.
Q. Would your records show?
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A. No, that does not at all. Here is the record,
and it is a copy of the record which appears on
our records. I would have no occasion to check
up on that. This is the first time I have been asked that question.
Q. I want to refresh your memory just a little. Mr. Martin, do you know what the original amount of this loan was?
A. No, I don't.
·Q. I hand you a note dated December 31st, 1937, for $500.00.
payable thirty days after date, made by E. Lee Williams and
endorsed by Birdie E. Williams, to which is attached notes
running down to April 1st, 1938, the amount of that note being· $350.00, payable thirty days after date, made by E. Lee
·williams and endorsed by Birdie E. Williams, and ask you
to identifv those.
A. They were all handled in our bank.
Q. Are they all marked paid, Mr. Martin?
A. They are all marked paid.
page 113

~

1

Mr. Kellam: I introduce those in evidence.
Note: The notes iu question, seven in number, were fastened
together and marked as one exhibit, namely, '' Exhibit B ".
By Mr. Richard Kellam:
Q. I hand you a note, which is a collateral note, dated September 29th, 1938, for the principal sum of $375.00, payable
thirty days after date, payable to the order of the Merchants
& Planters Bank, upon which is shown a collateral
page 114 ~ note of E. Lee Williams, $400.00, endorsed by
Birdie E. vVilliams, made by E. Lee Williams, and
ask you if that note is p note which was accepted at your
bank after Mrs. \Villiams refused to endorse anv more notes 1
A. That appears to be the same.
·
l\Ir. Richard Kellam: I introduce that in evidence.
Note: The paper was marked "Exhibit ·C".
Bv Mr. Richard Kellam:
Q. Is that marked paid f
A. Yes.
·
Q. I hand you a note dated October 29th, 1938, $350.00,.
made by E. Lee ·Williams and Yirginius Williams, and ask
you if that was the note given your bank in renewal of the
note I just referred to?
0
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A. Yes, it appears to be.. \Vait a minute-yes, it appears
to he a renewal of this one..
Note: The note last above referred to is marked "Exhibit D"..

By Mr. Richard Kellam:
Q. I hand you another note dated November 28th, 1938,
which is a collateral note in.. the principal sum of $325.00 payable to your bank, which shows a collateral note of E. Lee
"Williams and Birdie E. ·williams, the note havi~g been made
by E. Lee Williams and Virginius Williams.
A. Yes.
page 115 ~ Q. Was that note in payment of this note I
have just mentioned?
A. Yes, it appears to be a renewal of that and it is marked
paid also.
Note: The note last above referred to was marked "Exhibit E".
By Mr. Richard Kellam:
· Q. I hand you herewith various other notes payable to
your bank and ask you to identify them as notes of E. Le{)
·wmiams and E. Virginius Williams.
A. You want them identified as renewals of these?
Q. Just identify them.
A. You a re asking me to identify them as renewals of this
particular note f
Q. Of this particular oblig;ation.
A. You want them identified, all of them f I will have
to put them in order to do that.
Q. Just state whether they can be identified by you?
A. "\Ve don't seem to have a renewal of that one (indicat~
ing). I was looking- at the wrong; place. I was looking at
the maturity date. .No, I don't see any renewal of this one.
Q. Can you identify those notes as having been for the
same obligation as this one (indicating)?
A. No. I can identify them as being notes of
pag·e 116 ~ E. Lee Williams and E. Virginius "Williams.
Q. Look at your copy and see if you can id~ntifv them.
A. All rigllt. Thif.; one does not appear to be. It is a
se1)arate note and entirely different.
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Q. I hand you herewith a notice and ask you if that is a
notice sent by your bank for a note held by your bank show ...
ing it is due, the make1· and the security!
A. Yes.
Q. That notice purports to show as security note endorsed
by Birdie E. Wi~iams Y
A. That is on the notice, yes.
Q. I hand you he~·ewith a note dated April 22nd, 1940, payable thirty days after date, in the amount of $250.00, made
by E. Lee Williams and endorsed by E. Virginius Williams.
A. What is the datef
Q. April 22nd, 1940, and ask you if that is payable to you 1·
bank and if it is marked paid I
A. Yes, that is right.
Mr. Richard Kellam: I introduce those notes and the notice
in evidence.
Note : Notes last above referred to, twelve in number, were
fastened together ancl marked as one exhibit, namely, '' Exhibit F".
The notice hereinabove referred to, was marked '' Exhibit G".
page 117

~

By Mr. Richard Kellam:
Q. Will you leave that statement with n::r,.

please, sir?
A. Yes, I will be gfad to.
Note: T11e statement was marked "ExI1ibit H".

By Mr. Richard Kellam:
. Q. Let me see those two notes which you have tllere.
A. All right.
Q. Can you leave them here, or will you give us an exact
copy of them?
A. What a"E?out my sending you an exact copy of them f
Q. All right. If we get an exact copy of them it. will lae
satisfactory.
A. All rigllt.
By Mr. Maupin:
Q. ·wm you make one copy for Mr. Kellam and another
copy for mef
A. I will fie gfacl to; in other words, two copies of each?
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E. Vfrginius Williams.
Mr. Maupin: Yes.
Mr. Richard Kellam: And one for the record, which will
be three copies.

The Witness: And mail them to each of you 1
Mr. Maupin:

Yes.

By Mr. Richard Kellam:
Q. When this note was originally discounted, do you remember whether or not M:rs. "\Villiams came over
page 118 } to the bank with Mr. Williams t
A. I would not say positively, but I am almost
positive that she did not.
Q. How did you get her endorsement on it?
A. WhaU
Q. How did you get her endorsement on it f
A. Mr. ,vmiams got it.
Q. And brought it over f
A. That is right.

E. VIRGINIUS ·wrLLIAMS,
one of the defendants, being first duly sworn, testified as
follows:
Examined by Mr. Richard Kellam:
Q. You are Mr. E. Virginius Williams 1
A. That is right.
Q. You are a son of Mr. E. Lee Williams and Mrs. Birdie
Whitehurst Williams?
A. Yes.
Q. And you reside in the City of Norfolk?
A. Yes.
Q. Are you administrator of your father's espage 119 } tate°/
A. Yes.
Q. Were you, at the. time of his death and sometime 1Jrior
thereto, employed with him?
A. Yes.
Q. Are you familiar with the life insurance policy which
Mr. Williams was carrying on his life in the sum of $10,000.00?
A. Yes.
Q. Are you familiar with whom it was payahle to ·t
A. Yes.

84:

Supreme Court of Appeals of Virginia

E. V irgini·us W illia1ns.
Q. Did you e~er go to the office of the insurance company
to make payments on the premiums 1
A. Yes, many times.
Q. ·wm you tell the court whether or not Mr. Williams and
Mrs. Williams ever made payments on some of the premium~
on the policy Y
A. Sometimes, when my father could not make the payments on the premiums, my mother would get the money and
give it to me and I went and paid them.
Q. Do you know where your mother got the money from f
A. Sometimes she borrowed it, and took money from what
income she had to pay it.
Q. Where did she haye an income, Mr. Williams f
A. From her father's estate.
·
Q. Will you tell the court whether or not, after
page 120 ~ the separation of your father and mother and also
after the remarriage of your mother, you ever
heard your father say anything about this insurance policy
or the payment of the premiums thereon°?
Mr. :Maupin: That is objected to. We can introduce what
he said, but I don't think he can.
The Court: I overrule the objection for the time being.
Mr. Maupin: Note our exception.
A. Practically every time the premiums came dm~ ther~
was some talk about 'it.
0

By the Court :
Q. ·what?
A. Some talk about it.
By Mr. Richard Kellam:
·Q. By whom,
A. At those times when my father and I were present hewould discuss it.
Q. What did be say¥
A. On some occasions things were going· along pretty tough
and we thought we didn't have enough money to meet these
premiums and so he scoured around and would get the money,
and would get an extension on the insurance, and there wonlcl
be some talk also about it. He would talk about giving up
the insurance and I ~mid, "No, you know that
page 121 ~ this insurance is ma.de payable to mother and in
the past you have spent her money," and he said,
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""' Yes, that is right. I owe it to her and she should have it,
llUt I still feel like it is a right tough job to keep the premiums
J)aid' '.
Q. Did you ever hear him say -anything about it after her
1·emarriage., whether he wanted to continue the policy, or
not?
A. Sometimes he would say., "I think I will drop it", and
I said, ''No, you ought to keep it up as the money is due to

her".
Q. "\iVhat was his reason for wanting· to drop itt
A. She had been divorced from him and she was remar ..
ried, and he said he didn't see any reason why he should
,carrv it on..
Q." Did he say whether h~ would get any benefit from it?.
Mr. Maupin: This is your witness. I would not lead him
though.

By Mr. Richard Kellam:
Q. What did he say along that line?
A. I didn't hear you.
Q. After your mother '8 remarriage, what reasons would
he give for not wanting to continue the payments of the
})remiumsY
A. They were divorced and she was married to
page 122 } somebody else and he didn't see why he should
g·o on and pay the premiums and would not get
anv benefit out of it.
Q. Why did he ~,ontinuc to pay them?
A. He had a moral obligation·. He owed her mon~y. In
the past he had spent her ~oney.
Q. ·what money of hers did he spend?
A. Sl1e borrowed money from her father and banks and endorsed notes for him tlmt she was liable for.
Q. After your father and mother were separated, there
was a note in the l\Ierchants & Planters Bank on wllicl1 sh@
was e11dorser f
A. Yes.
Q. "'\Vhen that note came due did you ~o with your father
to th~ bank to see about i.t?
A. Yes, we went there together to see about it.
0. What took place?
A. He sat clown and told Mr. Martin about the divorc() and
that she had l'efusecl to sig-n i.t, and Mr. Martin said, ''We
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can take care of that. We will sign a collateral note", I believe he called it, and he said, '' That will take care of the note:
and we will hold her old note with it'', or pin her old note
to it. Mr. Martin said, ''Is there somebody else who can sign
it!" and my father said yes.
Q. You say Mr. l\fartin said, "Is there someone else who
can sign iU"
page 123 ~ A. Yes.
Q. What did he say about that¥
A. He wanted to know if somebody else-if there was somebody else he could get to sign it and my father said, '' Yes,,
my son, Virginius, will sign it", and I signed it.
Q. \Vas that note for the note on which your mother was
endorser?
A. Yes, the note on which my mother was endorser.
Q. Did your mother ever say anything to you about endorsing any notes for your father f
l\Ir. Maupin: \Vhat has that g'Ot to do with it, what thP.
mother and son said to each other¥
Mr. Richard Kellam: It was a part of the consideration.
The Court: You may ask her, but not him.
Mr. Richard Kellam: Answer these gentlemen.
Mr. Maupin: No questions.
pag·e 124

~

FR.A,NK P. WHITEHURST,
sworn on behalf of the defendants, testified as

follows:
Examined by J\fr. Richard Kellam:
Q. You are :M:r. Frank P. Whitehurst f
A. Yes.
Q. You reside in the City of N orfolk'l
A. Yes.
Q. You are a brother of Mrs. Robert J. Upton!
A. Yes.
.
Q. One of tl1e parties here¥
A. Yes.
Q. Do you know Mr. Earl "\:Vhite 1
A. Nearly all of my life.
Q. Do you recall Mr. White stopping you on the street
and having any conversation with you, and you asking him
the question as to why tlley, referring· to him and 1\fr. '\Villiams, didn't let Mrs. Williams have a divorce 1
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.A. I met Mr. White on the street, and being a countryman,
I always stop and talk to anybody I see, hut I don't recall
asking him a question of that kind.
Q. And you tell the court you never asked him a question
of that kind Y
A. Yes. I never asked him that question.
Q. Did you refuse to discuss the question of this divorce
with him, Mr. Williams and Mrs. Williams 1
page 125 ,~ A. I refused to discuss it with my sister or
brother-in-law.
Mr. Richard Kellam: That is the case, your Honor.
The Court : Is there any testimony in rebuttal t
Mr. Maupin: I don't think so.
~

And the Court entered the decree of January
7th, 1941, in favor of the plaintiff, to which Birdie
Whitehurst Upton duly oojected and excepted, and she presented this certificate of the evidence and exceptions, Number 1, in due time this 10th day of February, 1941, after it
duly appeared in writing· that proper notice had been given
all parties of the time and place of presenting the same; und
the same is accordingly signed and made part of the record
this day next aforesaid, and forthwith lodged and filed with
the Clerk of this Court.

page 126

ALLAN R. RANCK.EL,
Judge of the Circuit Court of the City of Norfolk.
page 127

~

Virginia :

In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 18th day of February, 1941.
I, Cecil l\L Robertson, Clerk of the Circuit Court of the
City of Norfolk, hereby certify that the foregoing transcript
includes the papers filed and the proceedings had thereon in
the chancery cause of Ames & Webb, Incorporated, et als.,
complainants, v. E. Virginius Williams, Administrator of the
Estate of E. Lee "Williams, deceased, et als., defendants, lately
pending in our ~aid Court.
I further certify that the same was not made up and completed and delivered until the parties in this suit had received.
due notice in writing thereof and of the intention of Birdi(:)
Whitehurst Upton to appeal to the Supreme Court of Appeal~
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of Virginia from the decree of said Court entered in said
Court on the 7th day of January, 1941.
Teste:

CECIL M. ROBE,RTSON, Clerk.
By SUE B. GOFORTH, D. ·C.
Fee for transcript, $38.25.
A Copy-Teste :

M. B. W A.TTS, C. C.
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