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WILLIAM RUDOLPH ROSE, ROSALIND ROSE NEB-
LETT, F. M. NEBLETT AND GATEWQOD SIM-
MONS; AND MARY JANE ROSE. SIMMONS,
GEORGE PARHAM ROSE, NANCY MARGARET
ROSE, .RALPH LEE DUNN, JR:; MILTON DUNN,
HOWARD WACHSMANN; JEAN WACHSMANN,
MARVIN WACHSMANN AND MARGARET WACHS-
MANN, THE LAST NINE OF WHOM ARE INFANTS,
BY KINSEY SPOTSWOOD, GUARDIAN 4D LITEM,
AND KINSEY. SPOTSWOOD, GUARDIAN 4D
LITEM FOR THE SAID INFANT DEFENDANTS,
Appellants;

versus

MARY W:. ROSE, OTTO WACHSMANN; MARGARET F.

" WACHSMANN, RALPH LEE DUNN, THERESA
DUNN; MADONNA JONES, JOHN JONES, RU-

DOLPH WACHSMANN AND REBECCA WACHS-
MANN;, Appellees:.

PETITION FOR APPEAT;
To the Honorable Chief Justice ind Justices 5f the Supreme
Court of Appeals of Virgihia:
: Ydur petitioners, William Rucioiph Rose, Roéahﬁd Rose

Neblett, F. M. Neblett and Gatewood Simmons, and Mary
Jane Rose Simmons, George Parham Rose, Nancy Mar-
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garet Rose, Ralph Lee Dunn, Jr., Milton Dunn, How-
ard Wachsman Jean Wachsmann, Marvin Wachsmann and
Margaret Wachsmann the last nine of whom are infants by
Kinsey Spotswood, their guardian ad litem, and Kinsey Spots-
wood guardian ad litem “for the said infant defendants, re-
spectfully represent that they are aggrieved by a final decree
of the Circuit Court of Sussex County, Virginia, entered on

the 27th day of April, 1949, in a certain suit in chancery
2* pending *in the said Court, in which your petitioner, Wil-

liam Rudolph Rose, was one of the complainants and
your remaining petitioners were defendants, and Mary W.
Rose was a complamant and Otto Wachsmann Margaret F.
Wachsmann, Ralph Lee Dunn, Theresa Dunn, Madonna J ones,
John Jones, Rudolph Wachsmann and Rebecca Wachsmann
were defendants.

MATERIAL PROCEEDINGS IN THE LOWER COURT.

This suit was begun by the issuance of process returnable
to second February Rules, 1949, and the bill of complaint was
duly filed at those Rules. The primary relief sought by the
bill, insofar as this appeal is concerned, is the coustruction
of a certain deed dated March 1, 1915, by which R, Wachs-
mann and Rebecca Wachsmann, his wife, conveyed two tracts
of land located in Sussex County, Virginia, to ‘“Otto R.
Wachsmann (the person named in this suit as ‘‘Otto Wachs-
mann’’) and his children and their children’’. The complain-
ant, Mary W. Rose, is one of four children of Otto Wachs-
mann, and the complainant, William Rudolph Rose, is one
of five children of Mary W. Rose. The defendants are Otto
‘Wachsmann and his children and their children (with the ex-
ception of the complainants) and the husbands and wives of
such of the said defendants as are married, The defendants,
F. AL Neblett, Rosalind Rose Neblett and Gatewood Simmons,
who are among the petitioners herein, filed an answer where-
in they concurred in the allegations and prayer of the bill of
complaint and in which they prayed that the relief therein
sought be granted insofar as the same affected the interests
of the said defendants. The defendants, Otto Wachsmann,

Margaret F. Wachsmann, Rudolph Wachsmann, Rebecca
3* Wachmann, Madonna Jones, John Jones, *"Ralph Lee

Dunn and Theresa Dunn filed a joint answer, wherein
they denied the conclusion made in the bill of complaint that
the effect of the above-mentioned deed was to vest in William
Rudolph Rose and the other grandchildren of Otto R. Wachs-
mann interests in the real estate described in the bill
of complaint. Kinsey Spotswood, guardian ad litem for
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all of the nine infant defendants, filed an answer on behalf of
the said infant defendants. The defendants, Otto Wachs-
mann and Margaret F. Wachsmann, filed a demurrer to the
bill of complaint. All of the said answers and the said de-
murrer were filed by orders of the lower court.

The sole issue involved in this appeal is that raised by the
fourth ground of the demurrer, which is as follows: ‘‘The
bill of complaint, insofar as the same relates to the claim of
William Rudolph Rose that he has an interest in the real
estate in the bill and proceedings described, shows on its face
that the said William Rudolph Rose has no interest in the
said real estate.”” After hearing argument on the demurrer,
the lower court, on the 27th day of April, 1949, entered an
order sustaining the said fourth ground of the demurrer and
dismissing the bill of complaint ‘‘insofar as the same relates
to the claim of William Rudolph Rose that he and the other
grandchildren of Otto R. Wachsmann, born or to be born to
the children of the said Otto R. Wachsmann, have an interest
in the real estate in the bill and proceedings described * * *.
Your petitioners are William Rudolph Rose, one of the com-
plainants, all of the infant defendants, Kinsey Spotswood,
guardian ad litem for the said infant defendants, and the de-
fendants, Rosalind Rose Neblett, F. M. Neblett and Gatewood
Simmons, the said petitioners being all of the grand-children

of Otto Wachsmann and the husbands of two of the said
4* *grandchildren who are married.

ASSIGNMENT OF ERROR.

Your petitioners aver that the lower court erred in the fol-
lowing particulars:

In sustaining the fourth ground of the demurrer filed by
the defendants, Otto Wachsmann and Margaret F. Wachs-
mann, and, for that reason, dismissing the bill of complaint
as to your petitioners, the effect of which ruling was to hold
that your petitioners have no interest in the property de-
scribed in the bill of complaint.

QUESTIONS INVOLVED IN APPEAL.

The sole question involved in this appeal is as to the nature
of the estate created by the aforesaid deed dated March 1,
1915, by which R. Wachsmann and Elizabeth Wachsmann, his
wife, conveyed certain tracts of land to ¢‘Otto R. Wachsmann
and his children and their children’’, it being the contention
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of the petitioners that the effect of the said deed was to vest
in Otto Wachsmann a life estate in the said property, with
a joint remainder in fee to his cliildren and their children.

STATEMENT OF FACTS.

The factd of this case are the facts alleged in the bill of
complaint, including the three deeds filed with the said bill
of complaint, as Exhibits ¢“A’’, ““B*’ and ‘“C”’, and the facts
stipulated by counsel as her einafter set forth.

By deed dated March 1, 1915, and recorded in the Clerk’s
Office of the Circuit Court of Sussex County, in Deed Book 23,
at page 324, R: Wachsmann and Elizabeth Wachsmann, his

wife; conveye(l certain property located in the county of
5* Sussex, Virginia, in the *langunage following:

¢# * * for and in consideration of $5.00 Five Dollars, and
love we have for our son Otto, The first party sells to the sec-
ond party the said Otto R. Wachsiman and his children and
their children with general warranty tlie two farms known as
Robinson and Motint Airy, containing 1513 acres of land, more
or less, Bounded on Hast by the Nottoway River, South by
the land of L. P, Hargrave, West by Chappell and the County
Road, and North by the land of L. I. Dobie and Dobie Estate.

“The party of the second part, Otto R. Wachsman, has the
right to sell the timber on the said property and mertgage
same to the amount of $2000.00 if Otto R. Wachsman finds it
necessary.’’

Subsequently, the grantors in the aforesaid deed executed
another deed, which is dated June 8, 1917, arid which is re-
corded in the Clerk’s Office afmesald in Deed Book 24, at
page 560, which said deed, insofar as material here, is in ‘the
words and figures f@llowing:

“WITNESSETH: That wheteas, on the 15t day of March,
1915, R. Wachsnian and Elizabeth Wachsman, his wife, under-
took to sell and convey to O. R. Wachsman and his children
the property hereinafter conveyed by a deed which is duly
recorded in the Cletrk’s Office in D. B. No. 23, at page 324, and
whereas the said instrument of writing did not properly con-
vey said property therein mentioned and it is the intention
and object of this deed to properly grant and convey the said
property which wds intended to be conveyed therein, and to
further cancel and declare null and void the said instrument
of writing, dated on March 1st, 1915, and to execute the fol-
lowing deed;
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¢ “NOW THEREFORE, for and in-consideration of the sum
of fiver ($5:00) dollars: and naturalilove and affection they the
said R. Wachsman. and his wife have: for their.son Otto R:
Wachsman they the said parties-of the first part do hereby
bargain, sell, grant and-convey unto.the safff Otto R. Wachs-
man and his ehildren with general warranty of title the two
farms.known as Robertson: and Mount Ajiry containing fifteen
hundred and thirteen:(1513) -acres; more or less, bounded on
the east by the Nottoway river, south by the land of L. P:
Hargrave, west by the land of Ghappell and ghe-County road
and on the no1th by the land of L. I. Dobie and the Dobie
r  estate,
6* - *It is dlstlnctly undelstood and agreed by and be-
tween -the party hereto that the said Otto R Wachsman
party of the second part has the right to-sell all of the timber
on the said property, and to further mortgage the said prop-
erty to theamount of two.thousand ($2000.00) dollars as the
said Otto R. Wachsman deems it necessaly SO to do ”
¢ The only -children’ who have been boln to the defendant
Otto Wachsmann, whose wife is-the defendant Margaret F.
Wachsiann, are Ma1 “‘W. Rose, ‘one- of the complamants,
whose husband is- the defendant (George “W. Rose, and the
defendant, Rudolph -Wachsmann, whose wife. is the-defendant
Rehecca; Wachsmann, Theresa Dunn, whose husband is the
defendant Ralph Lee Dunn, and -Madonna Jones, whose hus-
band is the (defendant Joln Jones.  The only- children who
have heen born to the said Mary W. Rose are William Ru-
dolph Rose, one of the complainarits, and the defendants, Rosa-
lind Rose Neblett, whose-husband -is the-defendant F. M. Neb-
lett, Mary Jane Rose Simmens, an infant, whose husband is
the defendant Gatewood Simmons, and George Parham Rose
and Nancy Margaret Rose, the last two of whom are infants,
The only ‘children. who have . been . born to ‘the defendant,
Theresa Dunn, are ‘Ralph Lee Dunn Jr;,;and Milton Dunn,
infants,” The only children who have been born to the defend-
ant, Rudelph Wachsmann, are the defendants, Howard Wachs-
mann, Jean Wachsmann, Marvin WachSmann and Margaret
Wachsmann ‘all of whom are infants; No chl]dlen have been
born te -the defendant Madonna Jones.® ' . - )
: As appears from the decree entered by the lower court on
the 27th.day,of  April, 1949, it.:was stipulated between counsel
¢‘that the court in its- consideration of the demurrer -afore-
said shaguld: take into consideration as. a fact that on: March 1,
- 1915, the date. of the execution of the: first deed from R,
7* Wachsmann and -Elizabeth *Wachsmann, his wife, de-

seribed in Paragraph 1 of the bill of complamt and on
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June 2, 1917, the date of the exeention of the second deed from
R. Wachsmann and wife; described in Paragraph 2 of the bill
of complaint, Otto R. Wachsimann had four children living
and no grandehildren living and that no children were borii
to any of the ¢hifdren of Otto R. Wachsmann until the year
19247,

By & deed dated July 22,1940, Mary W. Rose (as Mary Eliza-
beth Rose) and George W, Rose, her husband, and tlie defend-
ants, Theresa Dunn (as Theresa Wachsmann, unmarried),
Madonnd Jones (ds Madonna Wachsmann Jones) and J. W.
Jones, her husband, conveyed to Rudolph Wachsman, with
General Warranty; all of their right, title dnd interest, ‘‘now
and hereafter’’; in dand to the aforesaid ‘‘Robertsen’’ and
““Mount Aity’’ farms containing 1513 aeres; more or less; and
by deed dated January 28;1941, the defendants; Otto R: Wachs-
mann and Margéret F. Wichsmann, his wife, conveyed to the
defendant, Rudolph Waehsmann, all of their right, title and
interest, vested or contingent, in and to the aforesaid ‘*Robert-
son’’ and ‘‘Mount Airy’’; which farms are referred to in the
said deed as the ‘‘same land in all respects that was coniveyed
to Otto R. Wachsmann and children by deed from R. Wachs-
mann and wife, dated March 1, 1915, and recorded as afore-
said in said Clerk’s Office in Deed Book 23; page 324; and
which was latet attempted to be stretigthened and reaffirmed
by deed dated June 8; 1917, and recorded in said Clerk’s Office
in Deed Book 24; page 560, reference to all of which is here
made’’;

ARGUMENT.

Since no case has been found which éan be said to be on all
fours with the present case, it is believed thét thé proper ap-
proach to the solution of thé question preseiited here will
8* be to eliminate *all possibilities except the one coritended
for by the petitiotiers, viz., that the graiit to “Otto R.
Wachsmann and his childreti aiid their children’’ creates a
life estate in Otto, with a joint remairder in fee to his chil-
dren and their children—the ¢hildren 6f Otto and their being
a class which was subject to being operied up to admiit new
members as they came into being. .

The first possibility to be ellmindted is that the deed does
fiot create & fee sitiiple estate iti Otto. This possibility is sug-
gested by the line of cases beginning withi Wallace v. Dold,
3 Leith 278, holding that a gift to a mother and her ¢hildren,



William Rudolph Rose, et als., v. Mary W. Rose, ot als. 7

under certain cireumstances, vests a fee simple estate in the
mother. Regarding this doctrine, this court said, in the case
of Payne v. Kennay, 151 Va, 472, at page 476:

““The late Judge Burks (the elder), in his excellent note
to the opinion in Nye v. Lovitt (92 Va. 710, 24 S. E. 345), 2
Va. Law. Reg. 38, referring to the class of cases beginning
with Wallace v. Dold, supra, shows that in no one of them is
the decision, that the children took no interest, rested alone on
the language that the gift is to ‘the mother and her children’,
but that ‘the intention to give exclusively to the woman is
deduced from the context and the language of the instrument
taken as a whole’, and in conclusion he says: ‘The decisions
only show that when the gift is to the woman and her child
or children, or is in trust for them, or like phraseology is used,
the children are excluded only when it appears from the con-
text or the whole instrument taken together, that it was the
intention to exclude them’. See also Vaughan v. Vaughan, 97
Va. 322 (33 S. E. 603).

‘““Whether construing a deed or a will, the object is to dis-
cover the intention, which is to be gathered in every case from
the general purpose and scope of the instrument in the light
of the surrounding circumstances,

‘It has been sometimes said, without qualification (Seibel
v. Rapp, 85 Va. 30, 6 S. E. 478), that a gift to the wife and her
children is a gift to the wife, the reference to the children in-
dicating the motive for the gift; but this is too broad a state-
ment. The children are excluded only when it appears from
the context of the whole instrument that it was the intention
to exclude them.

9* *It is apparent that there is nothing in the deed in-

volved in this case to indicate an intention on the part
of the grantor to create a fee simple estate in Otto. In fact,
a contrary intention is obvious from the provisions of the
deed conferring upon Otto certain powers to mortgage and
cut timber—powers that the owner of the fee would clearly
have anyway. It is thus apparent that R. Wachsmann in-
tended to vest in the children of Otto and their children an
estate of some kind, the exact nature of which will be dis-
cussed later.

Normally, a devise or grant to a parent and children will
vest a joint estate in the parent and children. There is an
extensive treatment of gifts of this type in an annotation in
161 A. L. R,, at page 612, and particular attention is called to
the discussion therein of the rule in Virginia, which is referred
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to as the ““motive rule”’ (see p. 665).

From the foregoing, it is apparent that the deed in ques-
tion does not create a fee simple estate in Otto.

It should be equally apparent that the deed does not have
the effect of creating a joint fee in Otto and his children and
their children. The fact that Otto is given limited rights with
respect to the disposition of the property conveyed (he could
only sell the timber and mortgage same to the extent of $2,-
000) is inconsistent with the idea of a joint fee in Otto and
his children or a joint fee in Otto and his children and their
children. Had it been the intention of the grantors to give
Otto a fee simple interest jointly with others, he, along with
his co-tenants, would have had the right to sell not only the

timber and mortgage the land without restraint, but he
10* would have had the right, along with his *co-tenants, to

dispose of all interests in the property. It is not un-
usual, however, that a life tenant be given certain powers of
disposition, even to the extent of complete power of aliena-
tion. Such powers are valid, while an attempt to restrain
alienation by an owner of the fee is void, Hall v. Hoak, 184
Va. 821. Since the deed should be so construed as to give ef-
feet to all of its provisions, so long as no rule of law is vio-
lated, it should be held that Otto took a life estate to which
was annexed certain powers not ordinarily incidental to life
estates.

It may, therefore, be concluded at this point that Otto ac-
quired a life estate under the deed of 1915, and not a fee simple
interest as a joint tenant. The nature of the interests ac-
quired by the children of Otto and their children will be dis-
cussed later.

The deed of 1915 did not create a fee tail in Otto which,
under §5150 of the Code of Virginia, would have been con-
verted into a fee simple estate. Tt is essential to the creation
of a fee tail by a deed that words of inheritance be used. In
1 Minor on Real Property (Ribble Edition), at page 235, it
is said:

‘At common law, in the creation of estates tail as of other
estates of inheritance, the word ‘heirs’ was indispensable
(quahﬁed in the case of the fee tail by other words such as
‘of the body’, showing from whom the heirs are to spring).
But no partlcula1 words of procreation are requisite, that i is,
words showing of whose body the issue is to be gotten. It is
enough if it appears with reasonable certainty from whom the

issue is to spring.
“‘Thus, a conveyance ‘to A and his heirs, namely, the heirs
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of his body’, or ‘to A and his heirs, of himself lawfully
11* 1issuing or begotten’, or ‘of his *wife begotten’—all these
suffice to create an estate tail.

“But, as in other instances of inheritances created at com-
mon law by deed, no synonym or circumlocution can in gen-
eral supply the place of the word ‘heirs’. Without that word,
the conveyance will usually create a life estate only, though
other words be used having the same meaning as *heirs of the
body. Thus, the phrase ‘to A and the issue of his body,’
or ‘to A and his offspring’ will at common law ereate only
a life estate in A, if used i a deed.”’

The following statement of the law on the same subject is
found in 19 Am, Jur., at page 511:

““The authorities have generally held that in order te create
an estate tail, words of inheritance as well as words of pro-
creation are necessary. A deed to a woman for and during
her natural life, and at her death to her children which may
be begotten of her present hushand, creates in her g life estate
with remainder to her children so begotten, It lacks the op-
erative word ‘heirs’ to make it a fee tail. The words ‘de cor-
pore suo’, however, are not necessary, but may be supplied by
equivalent words plainly designating or pointing out the bedy
from whom the heirs inheritable are to issue or descend. So
the words ‘lawful issue’, ‘heirs of his body’, and ‘issue of his
body’, as words of limitation, necessarily designate the heirs
intended to inherit and convert the fee simple into a fee tail;
for the grantee could not have issue or lawful issue except of
his body. A deed to one and her ‘natural heirs’ produces the
same estate,”

Since counsel for the respondents argued in the lower court
that the deed of 1915 created an estate tail, it is anticipated
that the same argnment will be made in this court. It
12* was *contended that the langnage: to ¢“Otto R. Wachs-
man and his children and their children’’ evidences an
intention an the part of the grantors to entail the property
to Otto and the heirs of his body in indefinite succession. But,
as has been observed, estates tail can be created in deeds only
by the use of words of inheritance. As is observed by Minor
in the statement quoted above, even such language in a deed
as to ‘“A and his offspring’’ will, at common law, not suffice
to create a fee tail, But, as Minor further observed:

“In the creation of an estate tail by devise, as in the crea-
tion of a fee simply by the same means, the intention of the
testator is looked to rather than any technical form of words.
Hence, if that intention be clearly expressed or necessarily
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implied to create an estate tail, such will be the effect, though
the formal words of inheritance be absent.”” Minor op, cit.
supra, at page 236.

An example of the creation of an estate tail by implication
in a will under the Rule in Wild’s case is found in the case of
Larew, 3rd v. Larew, 2nd, 146 Va. 134. In that case there was
a devise to the testator’s wife ‘‘during her life; at her death
to go’’ to his son, ‘‘and his children; and if he should die with-
out surviving heirs, then’’ to the children of the testator’s
brothers and sisters then living. Since it was apparent that
the testator did not use the word ‘‘heirs’’ as meaning heirs
at law, the will was construed as creating an estate tail in the
testator’s son and the heirs of his body, which, by statute, is
converted into a fee simple. It is clear from the language of
the court in this case that it regards the Rule in Wild’s case
as applicable only to devises. Moreover, there is nothing in
this case to indicate that even a devise to a person and ‘‘his

children and their children’’ would be construed as
13* creating a fee tail, when there is no *qualifying language
indicating that ‘‘children and their children’’ are in-
tended to mean ‘‘heirs of his body’’ or ¢‘issue’’ in indefinite
succession. :

In the present case the deed not only does not use words
of inheritance, but it is apparent from the fact that the
grantor gave Otto certain limited rights with respect to the
sale of timber and mortgaging the ‘“‘same’’ that there was no
intention to create an estate tail.

It is possible to imagine that the effect of the deed of 1915
was to create estates or interests of a character different from
those suggested above, but none of these seem to be worthy
of serious discussion. Thus, it might be suggested that the
deed vested a life estate in Otto, with a remainder for life to
his children, and the remainder in fee to their children. Or,
it might be contended that the grantor intended to give Otto
a life estate, with the remainder to his children or to the chil-
dren of such of his children as might be dead at the time of
the death of Otto.

It seems, however, that the only tenable approach to a so-
lution of the problem is this. It may be definitely said that
Otto acquired a life estate under the deed. What, then, is the
nature of the estates conferred upon the children of Qtto and
their children? This much is apparent: The grantors grouped
the children of Otto and their children together in a single
class without any attempt to make a differentation based upon
the difference between the generations of the members of the
class, It is to be observed, first, that it is not necessary that
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all members of a class of remaindermen actually be in being
at the time of the creation of a remainder; indeed, none
14* of them need be. Even in Virginia, where the “‘motive”’
*rule is applied, a gift to a parent and children, without
more, vests a joint fee simple estate in the parent and chil-
dren in equal proportions. It should not materially alter the
result if it happens that the estate given to a parent and chil-
dren is preceded by a life estate, as is the case here. Upon
the termination of the life estate, the grant may be viewed
just as it would have been had there been no preceding life
estate. Thus viewed, we find here a conveyance to a parent,
or more precisely to several parents, and to their children.
The fact that there are several parents should not vary the
legal situation.
In discussing remainders to a class, it is noted in 1 Minor
on Real Property (Ribble edition), at page 944 (footnote):

“‘There is a material difference between the popular and
legal signification of a ‘‘class.”’ Popularly, a class of per-
sons means a number of persons who can all be designated
by one general name, e. g., children, nephews, ete. But 1n law
a gift to a class is a gift of an aggregate sum to a body of per-
sons, who are all to take in equal or some other definite pro-
portions, so that the amount to be received by any one donee
cannot be ascertained until all the persons who are to take
and the ultimate proportions in which they are to take, have
been finally determined. Jarman on Wills (6th Ed.), 232;
Page, Wills §640; L. R. A. 1918B, 239, note. The nature of a
gift, whether to a class or distributively within the terms of
the description used, depends, of course, upon the intent of
the testator or grantor. Saunders v. Saunders, 109 Va. 191,
63 S. E. 410. Prima facie, a gift to persons who are included
under some general description and bear some relation to the
grantor or testator, or have some common relation to each
other is a class gift. L. R. A.1918B, 234, note. A class, how-
ever, may be composed of persons who are grouped as such
by the testator, even though they do not comprise a natural
group or come under any common description. Thus in Saun-
ders v. Saunders, supra, a testator devised all his property
to his wife for life, with remainder to his ward and to the chil-
dren of his brother, share and share alike. By codicil the de-
~ vise to the ward was revoked. The brother left five children
all of whom were living at the date of the execution of the
will, but one died before the testator, leaving issue. It was
claimed by the heirs of the testator that he died intestate as

to the share which would have gone to the ward but for
15* the *codicil revoking her share. It was held that the ef-
fect of the revocation was to take the ward out of the
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class originally made by the will, and to leave the entire re-
siduum to go to the brother’s children.

“‘The intention of the testator or grantor should control
as to when the class is to be determined and the remainders
vested, provided his intention does not contravene some posi-
tive rule of law. In accordance with the principle that the
law favors vested estates, the instrument will normally be con-
sgued to determine the class at the time the instrument takes
effect.”’

Thus, it is apparent that the fact that the remaindermen
in this case are of two distinet generations does not render
them any less a ‘“class’’ than would be the case if they were
all of the same generation. As applied here, we have a class,
some of whom were living at the time of the grant and some
of whom were subsequently born. Here we have a vested re-
mainder subject to being opened up to admit subsequently
born members of the class. This subject is treated as follows
in 1 Minor on Real Property (Ribble edition), §719:

“Upon a devise or conveyance to A for life, remainder to
A’s children, or remainder to the children of B (or in the place
of children, read nephews, brothers, brothers and sisters, or
remainder to B’s issue, descendants, etc., or any designated
class of persons), such a remainder would seem at first glance
to be contingent by reason of the uncertainty as to what per-
sons will constitute the class mentioned at the expiration of
the particular estate. And in fact it is contingent, so long
as there are none of the class in existence, for the remainder
is then to persons not in being.

“But it is established that in gifts to a class of persons,
all members of the class living at the testator’s death or at
the time of the conveyance take vested remainders, subject
to open up and let in others who are subsequently born before
the termination of the particular estate, the shares of the
others being in such case prop01t10nately diminished though
until one of such class comes into being, the remainder is con-
tmvent But at common law, no member of the class not com-
ing into existence before the termination of the particular
estate could take, as that would be to permit a gap between
the preceding estate and the remainder, and would violate the

common law rule that the remainder must take effect
16* during *the continuance of the particular estate or at

the very moment of its termination. But in Virginia by
statute it is provided no remainder shall fail for the want of
a particular estate to support it, so that it is believed the
vested remainder in those members of a class who are in be-
" ing is in Virginia liable to open up and let in others of the
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class who come into being after the termination of the par-
ticular estate as well as those born before that time. It is true
that there is a line of Virginia decisions in which it is stated
broadly that, upon a devise ‘‘to A for life, remainder to his
children’’, the remainder is a vested remainder belonging to
the children living at the testator’s death, from which it might
perhaps be inferred that the vested remainder is confined to
such children and is not liable to open up and let in others
subsequently born. But all these are cases where no children
were subsequently born, but where some had died since the
death of the testator and during the continuance of the par-
ticular estate, and the question for decision was whether the
remainders were contingent in such of the children only as
might survive the life tenant or vested in the whole class in
existence at the testator’s death, the court uniformly holding
the latter view.”

As applied to this case, the foregoing rules wounld mean that,
upon the death of the life tenant, Otto, the remainder would
vest in the children of Otto and their children then living, but
would be subject to being opened up to admit others who
might subsequently come into being. It is assumed that it
will be argued that this construction of the deed is objection-
able because it will be impossible to determine the extent of
the interests of the remaindermen until after the death of the
last of the four children of Otto. It istrue that the law favors
the early vesting of estates, but this rule should not be applied
to defeat the lawful intent of the grantor as expressed in his
deed. See Roberts v. Scyhers, 128 Va. 85.

As an alternative to the construction suggested above, it
might very well be held that, upon the death of Otto, the re-
mainder will vest absolutely in the children of Otto, and their
children, living at the time of Otto’s death, and would not

open up to admit children born later to Otto’s children.
17* This construction is *based upon a presumption that

the grantor in the deed of 1915 desired the children of
Otto to have the full enjoyment of their interests during their
lifetimes—a situation that would not be possible if those in-
terests were subject to being diminished as long as the possi-
bility existed that other children might be born to Otto or to
any of Otto’s children.

It should be too clear for argument that the deed of June
8, 1917, could not possibly have the effect of varying in any
way the character of the estates created by the deed of 1915.
The subsequent deed recites that the first deed ‘‘did not
properly convey said property therein mentioned and it is
the intention and object of this deed to properly grant and
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convey the said property which was intended to be conveyed
therein and to further cancel and declare null and void the
said instrument of writing, dated March 1st, 1915, and to ex-
ecute the following deed;”’.

The first deed purports to convey all interests in the prop-
erty described therein to ‘‘Otto R. Wachsman and his chil-
dren and their children”’. The later deed erroncously recites
that by the former deed the grantors, ‘‘R. Wachsman and
Elizabeth Wachsman, his wife, undertook to sell and convey
to O. R. Wachsman and his children [the words ‘‘and their
children’’ being omitted from the recital] the property here-
inafter conveyed”, and the grantors then proceed to convey
to their son ‘‘Otto R. Wachsman and his children’’ the two
farms known as ‘‘Robertson’’ and ‘‘Mount Airy’’. The ob-
vious intent of the deed of 1917 was to destroy the interests
created for the benefit of the unborn children of Otto’s chil-
dren. Since the law recognizes that interests in real estate

may be created for the benefit of persons who, when they
18* come into being, will actually *acquire the interests

created for their benefit before their birth, it should be
obvious that no one, not even the creator of such interests,
can destroy them. Therefore, if, as your petitioners contend,
interests were created by the first deed for the benefit of the
unborn children of Otto’s children, the grantors attempt by
the dater deed to destroy those interests was of no effect what-
soever. The second deed cannot even be looked to as evidence
that the grantors intended in the first deed to convey the
property to Otto and his children only. Any such alleged in-
tention is absolutely at variance with the plain words of the
deed describing the grantees as ‘‘Otto R. Wachsman and his
children and their children’’, There is no ambiguity in this
language. No question of construction arises, Williams v.
Miller, 184 Va. 274. Certainly, a conveyance to A, B and C
cannot be construed as a conveyance to A and B only. It
should be equally certain that, if the first deed created inter-
ests that were to become vested in the children of Otto’s chil-
dren as they came into being, the grantors were without power
to destroy those interests by a subsequent deed by which they
attempt to say that they did not intend to do the thing that
they in fact did.

Anticipating the argument made in the lower court that the
word ““sells’’ in the rrrantmg clause of the deed of 1915 was
inadequate to effect a conveyance of the property, reference
is made to the case of Albert v. Holt, 137 Va. 5. In that case,
it was contended that the words ‘‘give, bargain and sell’’ are
not words of conveyance, but the court said:
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Tt is claimed b}r the plaintiff in error that the words *‘give,
bargain and sell” are not words of conveyance and cannot
be made to operate as such. The instrument is in all other

respects in the form of a deed, and contains a covenant
19* of warranty, was *acknowledged and admitted to record

as a deed, and was based upon a consideration of $1,300
paid for the land. We are of the opinion that the instrument
18 a valid conveyance of the land therein mentioned firom the
grantor to the grantee.

‘“Section 5146 of the Code declares that all real estate, as
regards the immediate freehold, shall be deemed to lie in grant
as well as in livery, thereby dispensing with livery of seisin,
and section 5162 declares that a deed may be made in the fol-
lowing form, or to the same effect, but we have no statute
fixing an invariable form for deeds of conveyance of land.
The form given in section 5162 used the word **grant,’’ but
that is not an indispensable requisite. As said of a similar
statute in South Dakota, ‘“While our statute uses the term
‘grant,” and in the form given uses that term, yet to consti-
tute a grant it is not indispensable that techmical words be
used. Any words that manifest the samie will be sufficient.”’
Evensen v. Webster, 3 So, Dak. 382, 388, 53 N. W. 747, 749, 44
Am. St. Rep. 802, 807.

“Courts are liberal ih construing written contrdets inelud-
ing deeds, ini order to give effect to the intention of the parties,
where that is manifest, if not restrained by some inexorable
rule of law. The law on this subjeet is well stated in 8 R. C.
L. 1049, supported by numerous authorities as follows: ‘The
general rule is that a deed must be upheld if possible. In-
deed, it has been said to be an elemientary principle that every
deed must; if possible, be made operative, and that the law
desires to sustain the validity of this tlass of instruments
wherever it can. The true principle, and one entirely in ac-
cordance with modern jurisprudence, is, that all instruments
shall be so constrused as to pass an estate, when such was the
intention, and it will be presunied from the making of a deed
that the grantor intended to convey some property by it. The
courts are, therefore, liberal in construing deeds so as to give
them effect and a deed untechniecal, ungrammatical, and totally
at variance with all the recognized rules of orthography, may
be valid if there are sufficient words to declare clearly and
legally the maker’s meaning, nor is it necessary that the
grammatical sense of words be adhered to, where a contrary
intent is apparent from the whole instrument.’ See also Even-
son v. Webster, supra, Berridge v. Glassey, 112 Pa. St. 442,
3 Atl. 583, 56 Am. Rep. 322; Flagg v. Eames, 40 Vt. 16, 94 Am.
Dec. 363; Note 31 Am. St. Rep. 24.
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“In the case at bar, the intention to ‘‘grant’’ is so mani-
fest on the face of the instrument that no other construection
could be put upon it, and it would be a miscarriage of justice
and a perversion of the intention of the parties to hold other-
wise.”’

20* #In the present case, the instrument in question is in
the form of a deed. It begins with the words ¢‘This
Deed * * *». The consideration is recited to be five dollars,
and ‘‘love we have for our son Otto”’. It contained a covenant
of general warranty. It is an instrument under the seals of
the grantors and it was duly acknowledged and admitted to
record as a deed. As was said in the Albert case, supra, ‘“the
intention to ‘grant’ is so manifest on the face of the instru-
ment that no other construetion could be put upon it * * *°,
In conclusion, we wish to emphasize that the primary fune-
tion of the court in this case is to ascertain the intention of
the grantors in the deed of 1915 and to give effect to that in-
tention. This court, in the case of Horne v. Horne, 181 Va.
685, said (at page 691):

¢ ¢The same rules applicable to the construction of wills
are equally applicable to the construction of deeds, Lindsey
v. Eckles, 99 Va. 668, 671, 40 S. K. 23 (1901). As was there
said: ‘‘Whether construing a deed or a will, the object is to
discover the intention, which is to be gathered in every case
from the general purpose and scope of the instrument, in the
light of the surrounding circumstances. Stace v. Bumgard-
ner, 89 Va. 418; Pom. Eq. Jur. (2nd ed.) sec. 1012.”

¢¢ ¢Technical rules of construction are not to be invoked to
defeat the intention of the maker of the instrument, when his
or her intention clearly appears by giving to the words used
their natural and ordinary import.’

¢¢ ¢The inquiry is, therefore, what did the grantor intend
by the language he employed in 'the creation of the remainders
in ““The Grove’’, after the expiration of the life estate Te-
served and created by the clause which disposed of that farm?
“‘The intention of the grantor must be gathered from the lan-
guage he has seen fit to employ’’, Wilson v. Langhorne, 102
Va. 631, 637 (1904).”

Your petitioners are children of the children of Otto. Itis
manifest that the grantors intended that they should

21* have an *interest in the property. Modern statutes have
had the effect of abolishing many of the artificial re-
straints placed upon the alienation of real estate by deed. Sec-
tion 5147 of the Code of Virginia (Michie 1942) permits any
interest in or claim to real estate, even contigent interests, to
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be disposed of by will or deed and otherwise liberalizes the
law with respect to conveyances by deed. Section 5153 of the
Code provides that a contingent remainder shall in no casc
fail for want of a particular estate to support it. The reasons
behind the common law requirements that the vesting of re-
mainders be hastened and that contingent remainders be cut
off entirely in many cases no longer exist because of the stat-
ute (Code of Virginia §5161) permitting the sale of conting-
ent interests and providing for the protection of the interests
of ‘““unborn persons’’. Because of these and other statutes,
the courts are no longer compelled by archaie principles of
the common law to frustrate the intention of grantors in
deeds. Usually, no more is necessary than to ascertain and
give effect to the intention of the grantor.
~ “While your petitioners have taken the position that the deed
of 1915 should be construed as granting a life estate to Otto
R. Wachsman, with the remainder in fee jointly to his chil-
dren and their children, their primary concern is that it be
determined that they have an interest in the property as.re-
maindermen. As has already been suggested, the court might,
instead of holding that the remainder is to remain open until
the death of the last of Otto’s children, very properly find
that the remainder will close entirely upon the death of Otto
and will then vest in the children of Otto and their chil-
22* dren who may be alive at the time of Otto’s *death. An-
other possibility is that the deed be held to have vested
a joint life estate in Otto and his children, with the remainder
to the grandchildren of Otto. This view finds support in the
principle that a gift to a parent and his children, without
more, vests a joint fee simple estate in the parent and chil-
dren—that is, the parent and children are given estates of
equal dignity. Hence, when it happens, as in this case, that
the parent, Otto, is obviously given a life estate, it may well
be said that the grantors intended that Otto’s children should
have an estate of the same dignity, a life estate, jointly with
Otto. Under this construction, upon the death of the last of
Otto’s children, or upon Otto’s death if all of his children
should predecease him, the fee would vest jointly in Otto’s
grandchildren.
In support of the construction passing a life estate to Otto
and his then living children, it was held in the famous Wild’s
case that:

““If a man devises land to A and to his children or issue,
and he then have issue of his body, there his express intent
may take effect, according to the rule of the common law, and
no manifest and certain intent appears in the will to the con-
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trary. And therefore in such case, they shall have but.a
joint estate for life.”” 1 Minor on Real Property (Ribble)
2nd Edition, footnote, page 239,

Furthermore, it has been lield by numerous authorities that
children in existence at the time of the deed will take to the
exclusion of after-born children. Cullens v. Cullens, 161 N. C.
344; Loyless v. Blacksheer, 43 Ga. 327; Moore v. Lee, 105 Ala.
435.

In breaking down the granting clause ‘“to Otto and his chil-
dren and their children’” into two groups: (1) ‘‘to Otto and
his children’’ constituting one group in which all are in being

and determined at the time of the deed; (2) ‘‘and their
23* children’’, none of whom were *in being at the time of

the deed and logically would form a separate group or
class, and keeping in mind that the intention of the parties
controls, it would appear that the grantor conveyed an estate
to Otto and this grantor’s gr andchlldren all of whom he knew
at the time. Now, the second grouping “and their children”’
would in actuality be the grantor’s grandchildren, and it is
apparent that the grantor intended to create an estate for this
unborn group. The fact that this group was not in being at
the time of the deed does not preclude them from taking an
estate,

It is set forth in Section 5153 of the Code of Virginia 1942
that: ¢‘A contingent remainder shall in no case fail or want
of a particular estate to support it.”’

By transposition and analogy, placing ‘‘and their children’’
(the grandchildren of Otto) in the same position as ‘‘and his
clnldren” it would follow that the grandchildren take the re-
mainder in fee by way of executorv limitation. ““Under a
conveyance to A and his children, where no children are liv-
ing the children, if any are subbequently born, take by way
of 4 executory limitation, the intent being that all shall take ”
1 Minor on Real Ploperty (Ribble) 2nd Edition, footnote,
page 239. In support of this construction, it was held in a
conveyance to A and her children, A took a life estate and the
remainder to the children. The word ‘‘children’’ was used
as a word of purchase and as there were no children living at
the time of the deed, A took a life estate with remainder to the
children. Fales v. Curmer 55 N. H. 392. -

It is to be noted that there is a sharp line of distinction in
the construction of ‘‘to A and his children’’ when (1) there

are children living at the time of the deed, and (2) when
94* there are *no children in being and are subsequently
born. In the former a joint estate is created either in
fee or for life, depending upon the surrounding circumstances,
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while in the latter A takes a life estate with remainder in fee
to the children. Therefore, the deed of 1915 ‘‘to Otto and his
children and their children”’ is, in effect, passing only a life
estate to Otto and his living children, with certain provisions
and qualifications on Otto’s interest and the remainder in.fee
to the grandchildren.

For the reasons assigned herein, your petitioners pray that
an appeal be allowed from the aforesaid decree of the Circuit
Court of Sussex County, Virginia; that the said decree be re-
viewed and reversed; that a final decree be entered in favor
of your petitioners, establishing their rights in the property
involved in this proceeding; and that your petitioners may
have such other further relief as the nature of their case may
require.

This petition is to be filed in the Office of the Clerk of the
Supreme Court of Appeals of Virginia, at Richmond, Vir-

inia.
& Your petitioners adopt this petition as their opening brief.

Counsel for the petitioners do not desire to state orally their
reasons for reviewing the decree aforesaid.

A copy of this petition was delivered, in person, fo oppos-
ing counsel in the trial court on the 24th day of August, 1949.

Respectfully submitted,

o WILLIAM RUDOLPH ROSE, ROSALIND
'. ~ ROSE NEBLETT, F. M. NEBLETT AND
o GATEWOOD SIMMONS.

By: BOHANNAN, BOHANNAN & KINSEY
Their Attorneys
By: WILLIS W. BOHANNAN.,

25*% *MARY JANE ROSE SIMMONS,

GEORGE PARHAM ROSE, !

I NANCY MARGARET ROSE, :

Co ‘ RALPH LEE DUNN, JR., '

D MILTON DUNN, !

o HOWARD WACHSMANN,

R i JEAN WACHSMANN,

[ o MARVIN WACHSMANN and

B MARGARET WACHSMANN,

o infants

By: KINSEY SPOTSWOOD
Their Guardian ad Litem.

— — o P

- -

Petersburg, Virginia.
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I, Benjamin T. Kinsey, Jr., of Petersburg, Virginia, an at-
torney duly qualified to practice in the Supreme Court of Ap-
peals of Virginia, do certify that, in my opinion, the decree
complained of in the foregoing petition ought to be reviewed.

BENJAMIN T. KINSEY, JR.

Received August 26, 1949.
M. B. WATTS, Clerk.

Oct. 10, 1949—Appeal awarded by the court. Bond $300.
' M.B. W.

RECORD

VIRGINIA:

Pleas before the Circuit Court of Sussex County at the
Courthouse thereof, on the 7th day of February, 1949:

Be it remembered, that heretofore, to-wit: In the Clerk’s
Office of said Court, on the 7th day of February, 1949, came
. Mary W. Rose and William Rudolph Rose, Complainant by
their attorney’s and filed their Bill of Complaint for judg-
ment against Rudolph Wachsmann, Rebecca Wachsmann,
Otto Wachsmann, Margaret F. Wachsmann, F. M. Neblett,
Rosalind Rose Neblett, Gatewood Simmons, Ralph Lee Dunn,
Theresa Dunn, George W. Rose, Madonna Jones and John
Jones, and Mary Jane Rose Simmons, George Parham Rose,
Nancy Margaret Rose, Ralph Lee Dunn, Jr., Milton Dunn,
Howard Wachsmann, Jean Wachsmann, Marvin Wachsmann
and Margaret Wachsmann, the last nine of whom are infants,
Defendants, in the words and figures following:

Virginia:
In the Circuit Court of Sussex County.
Mary W. Rose and William Rudolph Rose

v.
Rudolph Wachsmann, Rebecca Wachsmann, Otto Wachsmann,
Margaret . Wachsmann, F. M, Neblett, Rosalind

page 2 } Rose Neblett, Gatewood Simmons, Ralph Lee Dunn,
Theresa Dunn, George W. Rose, Madonna Jones

and John Jones, and Mary Jane Rose Simmons, George
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Parham Rose, Nancy Margaret Rose, Ralph Lee Dunn, Jr.,
Milton Dunn, Howard Wachsmann, Jean Wachsmann, Mar-
vin Wachsmann and Margaret Wachsmann, the last nine of
whom are infants.

BILL OF COMPLAINT.
To the Honorable J. J. Temple, Judge of said Court-

Your complainants, Mary W. Rose and William Rudolph
Rose respectfully represent unto your Honor the following
case:

1. That, by deed dated March 1, 1915, and recorded in the
Clerk’s Office of the Circuit Court of Sussex County, in Deed
Book 23, at page 324, R. Wachsmann and Elizabeth Wachs-
mann, his wife, conveyed certain property, located in the
county of Sussex, Virginia, in the language following:

¢ for and in consideration of $5.00 Five Dollars, and
love we have for our son Otto, The first party sells to the
second party the said Otto R. Wachsman and his children and
their children with general warranty the two farms known as
Robinson and Mount Airy, containing 1513 acres of land,
more or less, Bounded on East by the Nottoway River, South
by the land of L. P. Hargrave, West by Chappell and the
County Road, and North by the land of L. I. Dobie and Dobie
Estate.

““The party of the second part, Otto R. Wachsman, has the
right to sell the timber on the said property and morgage same
to the amount of $2,000.00 if Otto R. Wachsman finds it neces-
sary.”’

page 3} (A copy of the said deed, marked Complainants’
Exhibit ¢¢A?”’, is filed herewith and is prayed to be
taken and read as a part of this bill of complaint.)

2. That, subsequently, the grantors in the said deed to-wit:
R. Wachsman and Elizabeth Wachsman, his wife, executed
another deed which is dated June 8, 1917, and which is re-
corded in the Clerk’s Office aforesaid, in Deed Book 24, at
page 560, the said deed being in the words and figures follow-
ing, to-wit: "

“WITNESSETH: That whereas, on the 1st day of March,
1915, R. Wachsman and Elizabeth Wachsman, his wife, un-
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dertook to sell and convey to O. R. Wachsman and his chil-
dren the property hereinafter conveyed by a deed which is
Auly recorded in the clerk’s office in D. B. No. 23, at page 324.
and whereas the said instrument of writing did not properly
convey said property therein mentioned and it is the intention
and object of this deed to properly grant and convey the said
property which was intended to be conveyed therein, and to
further cancel and declare null and void the said instrument
of writing, dated on March 1st, 1915, and to execute the fol-
- lowing deed;

“NOW, THEREFORE, for and in consideration of the sum
of five (5.00) dollars and natural love and affection they the
said R. Wachsman and his wife have for their son Otto R.
Wachsman they the said parties of the first. part do hereby

bargain, sell, grant, and convey unto the said Otto
page 4 } R. Wachsman and his children with general war-

ranty of title the two farms known as Robertson
and Mount Airy containing fifteen hundred and thirteen
(1513) acres, more or less, bounded on the east by the Notto-
way River, south by the land of L. P. Hargrave, west by the
land of Chappell and the County road and on the north by
the land of L I Dobie and the Dobie estate. _

¢Tt is distinetly understood and agreed by and between the
party hercto that the said Otto R. Wachsman party of the
second part has the right to sell all of the timber on the said
property, and to further mortgage the said property to the
amount of two thousand (2000.00) dollars as the said Otto
R. Wachsman deems it necessary so to do.”’

3. That your complainant, Mary W. Rose (whose husband
is George W. Rose), and the defendants, Rudolph Wachsman
(whose wife is Rebecea Wachsmann), Theresa Dunn (whose
husband is Ralph Lee Dunn), and Madonna Jones (whose hus-
band is John Jones) are the only children who have been born
to the defendant, Otto Wachsmann (whose wife is Margaret
F. Wachsmamn). '

4. (a) That the complainant, Williarn Rudolph Rose, and
the defendants, Rosalind Rose Neblett (whose husband is F.
M. Neblett), Mary Jane Rose Simmons, an infant (whose hus-
band is Gatewood Simmons), and George Parham Rose and

Nancy Margatet Rose, the last two of whom are in-
page 5 } fants under the age of fourteen years, are the only

children who have been to your complainant, Mary
W. Rose.

(b) That Ralph Lee Dunn, Jr., and Milton Dunn, infants
under the age of fourteen years, are the only children who
have been born fo the defendant, Theresa Dunn.
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{e) That the defendants, Howard Wachsmann, Jean Wachs-
mann, Marvin Wachsmann and Margaret Wachsmann, all of
whom are infants under the age of fourteen years, are the
only children who have been born to the defendant, Rudolph
Wachsmann, and that no children have been born to the de-
fendant, Madonna Jones. ’ )

5. Your complainants are advised, and therefore aver, that
the rights and interest of Otto Wachsmann ‘‘and his children
and their children’’, the grantees in the aforesaid deed from
R. Wachsmann, dated March 1, 1915, in and to the property
described in the said deed, are fully defined and established’
in that deed and that the attempt made by the said R. Wachs-
mann in the subsequent deed dated June 8, 1917, to extinguish
the said rights and interests of the children of the said Otto
‘Wachsmann in and to the said property » null and void and
of no effect whatsoever, as is the attempt by the said R. Wachs-
mann in the said subsequent deed to ‘‘further cancel and de-
clare null and void’’ the aforesaid prior deed of March 1,
1915.

6. Your complainants are advised, and therefore further

aver, that the language of the last paragraph of the
page 6 } aforesaid deed of March 1, 1915, to-wit: ¢‘The party

of the second part, Otto R. Wachsman, has the right
to sell the timber on the said property and morgage same to
the amount of $2000.00 if Otto R. Wachsman finds it neces-
sary,’’ should be construed as conferring upon the said Otto
R. Wachsmann the right to sell timber from the property
aforesaid, having a value not exceeding $2000.00, if the said
Otto R. Wachsmann should find it necessary to do so; but, not-
withstanding, the limitation imposed, as aforesaid, upon the
right of the said Otto R. Wachsmann to sell the said timber,
the said Otto R. Wachsmann and the defendant, Rudolph
Wachsmann, have, from time to time, sold and permitted the
cutting of timber from the property aforesaid having a value
far in excess of the said sum of $2000.00.

7. That, by a deed dated July 22, 1940, and duly recorded
in the Clerk’s Office aforesaid, your complainant, Mary W.
Rose (as Mary Elizabeth Rose) and George W. Rose, her hus-
band, and the defendants, Theresa Dunn (as Theresa Wachs-
mann, unmarried), Madonna Jones (as Madonna Wachsmann
Jones) and J. W. Jones, her husband, conveyed to Rudolph
Wachsman, with General Warranty, all of their right, title
and interest, ‘‘now and hereafter’’, in and to the aforesaid
““Robertson’’ and ‘‘Mount Airy’’ farms containing 1513

acres, more or less, and that by deed dated January
page 7 } 28, 1941, the defendants, Otto R. Wachsmann and
Margaret F. Wachsmann, his wife, conveyed to the
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defendant, Rudolph Wachsman, all of their right, title and in-
terest, vested or contingent, in ‘and to the aforesaid “Robert—
son”’ and *Mount Alry”, Whlch farms are referred to in the
said deed as the ‘‘same land in all respects that was conveyed
to Otto R. Wachsmann and children by deed from R. Wachs-
mann and wife, dated March 1, 1915, and recorded as afore-
said in said Clerk’s Office in Deed Book 23, page 324; and
which. was later attempted to be strengthened and reaffirmed
by deéd dated June 8, 1917, and recorded in said Clerk’s Office
in deed book 24, page 560 reference to all of which is here
made”’,

8. That; at the time that she and her husband signed and
executed the said deed, the defendants, Otto R. Wachqmann
who was acting on behalf of himself and/or the defendant
Rudolph Wachsmann, promised and represented unto your
said complainant that he or the defendant, Rudolph Wachs-
mann, would give or transfer to your complainant, Mary W.
Rose, property or sums of money, the values or amounts of
which your said complainant understood would be commensu-
rate with the value of the rights and interest conveyed by her
as aforesaid to the said Rudolph Wachsmann, and particu-
larly your said complainant was given assurances and prom-
ises by the said Otto R. Wachsman, who was acting on behalf
of himself and/or the defendant, Rudolph Wachsmann that,

upon the sale of timber from the said farms, or
page 8 } either of them, substantial sums would be pald to
. your said complamant from the proceeds of such
sale or sales as a consideration, or a part of the consideration,
for the conveyance by your said complainant of her proper ty
rights and interest aforesaid to the said Rudolph Wachs-
mann; that, immediately after the signing and execution of
the deed aforesaid by your complainant, the defendant, Otto
R. Wachsmann, purchased and caused to be conveyed to your
said complainant a farm in Sussex County, Virginia, known
as the ¢‘“‘Roland’’ place, containing 270 acres, more or less,
having a value of approximately $2,700.00, which farm, your
said complainant understood, was to constitute a part of the
consideration for the conveyance of the property rights and
interest aforesaid by your said complainant to the defendant,
Rudolph Wachsmann, but your complainant has received no
other property or money from either the defendant, Otto R.
Wachsmann, or the defendant, Rudolph Wachsmann which
constitute a part of the consideration aforesaid; that your
complainant at no time intended to convey to the said Rudolph
Wachsmann any of the said property or interest therein ex-
cept upon the condition that she receive in return therefor
property or money equal in value or amount to the value of
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the property or the interest conveyed by her as aforesaid .to.
the defendant, Rudolph Wachsmann; that, if the said Otto R.
Wachsmann and the said Rudolph Wachsmann did
page 9 } not understand that they, or one of them, were to
) compensate your complainant for the value of her
said property and interest which were conveyed as aforesaid,
there was no meeting of the minds between the said defend-
ants and your complainants and that there was a mistake as
between the said defendants on the one hand and your com-
plainant on the other as to the nature and character of the
transaction involving the conveyance of the property and in-
terest aforesaid by your complainant and as to the facts and
circumstances surrounding the same; that, notwithstanding
the fact that the defendant, Rudolph Wachsmann, acting on
his own behalf or at the instance of the defendant, Otto R.
Wachsmann, has sold timber from the property aforesaid,
your complainant has received no part of the consideration
which was paid therefor:

IN TENDER CONSIDERATION WHEREOF, and foras-
much as your complainants are remediless in the premises
save in a court of equity where matters of this kind are only
and properly cognizable, your complainants pray that Ru-
dolph Wachsmann, Rebecca Wachsmann, Otto Wachsmann,
Margaret F. Wachsmann, F. M. Neblett, Rosalind Rose Neb-
lett, Gatewood Simmons, Ralph Lee Dunn, Theresa Dunn,
George W. Rose, Madonna Jones and John Jones, and Mary
Jane Rose Simmons, George Parham Rose, Nancy Margaret
Rose, Ralph Lee Dunn, Jr.,, Milton Dunn, Howard Wachs-
mann, Jean Wachsmann, Marvin Wachsmann and Margaret

Wachsmann, the last nine of whom are infants,
page 10 } may be made parties defendant to this bill and re-

quired to answer the same but not under oath, save
as to such of the said defendants as are by law required to
answer under oath; that a competent and discreet attorney
at law be appointed guardian ad litem to represent the inter-
ests of the said defendants in this proceedings, who, as well
as such of the infant defendants as are over fourteen years
of age, shall be required to answer this bill under oath in
proper person; that the aforesaid deed of June §, 1917, be set
aside and declared null and void, or that the same be declared
ineffectual to change or alter in any way the rights and in-
terests of the parties thereto as defined and established by
the said deed; that the aforesaid deed of March 1, 1915, be
construed, and that the rights and interests of the defendant,
Otto Wachsmann, and his children and their children in and
to the property conveyed by the said deed be determined ; that
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it be determined that the right of the defendant, Otto Wachs-
mann, to sell timber from the said property was limited to
timber having a value not exceeding $2,000.00; that the afore-
said deed of July 22, 1940, be set aside and declared null and
void as to your complainant, Mary W. Rose; that, if the said
deed should be found by the court to be valid, the defendants
be reghired to comply with their promise to transfer or pay
to your complainant, Mary W. Rose, property or sums of
money equivalent in value or amount to the value
page 11 | of the property and interest conveyed in the said
deed by your complainant; that the defendants,
Otto Wachsmann and Rudolph Wachsmann, be required to
account for all sums received by them at any time or times
on account of rents and profits and timber sold from the prop-
erty aforesaid; that the said defendants, Otto Wachsmann
and Rudolph Wachsmann, be enjoined and restrained from
making further sales of timber and from cutting or permit-
ting the cutting of timber from the said property; that all
other necessary and proper proceedings may be had and taken
for accomplishing the prayers of this bill, and for such other
relief, both general and special, as to equity may seem meet
and the nature of the case may require.
And your complainants will every pray, ete.

MARY W. ROSE
WILLIAM RUDOLPH ROSE
By Counsel.

BOHANNAN, BOHANNAN & KINSEY : ;
For Complainant. -

page 12 } EXHIBIT ¢A’

THIS DEED, made this first day of Mareh, 1915, by and
between R. Wachsman and Elizabeth his wife of the first party,
and Otto R. Wachsman, of the second party, all of Sussex
County, State of Virginia.

WITNESSETH: that for and in consideration of $5.00
Five Dollars, and love we have for our son Otto, The first
party sells to the second party the said Otto R. Wachsman
and his children and their children with general warranty the
two farms known as Robinson and Mount Airy, containing
1513 acres of land, more or less, Bounded on Rast by Notto-
way River, South by the land of L. P. Hargrave, West by
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Chappell and the County Road, and North by the land of L. I.
Dobie and Dobie Estate.

The party of the second part, Otto R. Wachsman, has the
right to sell the timber on the said property and morgage
same to the amount of $2000.00 if Otto R. Wachsman finds it
necessary. .

Witness the following signafures and seals—

R. WACHSMAN (Seal)
ELIZABETH WACHSMAN (Seal)

State of Virginia, County of Sussex, to-wit:

I, L. H. Wrenn, Deputy Clerk for R. D. Norris Clerk of the
Circuit Court for the County aforesaid, in the State of Vir-
ginia, do hereby certify that R. Wachsman and Elizabeth
Wachsman, whose names are signed to the foregoing writing,
bearing date on the first day of March, in the vear 1915, have
the said R. Wachsman and Elizabeth Wachsman acknowl-
edged the same before me in my County aforesaid.

Given under my hand this 9th day of March, in the year
1915. - : '

o . L. H. WRENN
’ ’,f’_ I Deputy Clerk.
. P
Virginia: »

In the Clerk’s Office of Sussex Circuit Court, March 9, 1915.

This Deed of Gift from R. Wachsman and wife to O. R.
Wachsman, was this day lodged in the said office, and with the
certificate annexed, admitted to record at 1 o’clock P. M. 3.00
Int. Reve. stamps affixed and cancelled.

Teste:

R. D. NORRIS, Clerk.

A Copy Teste:
JESSE HARGRAVE, Clerk. !

Recorded in D. B. 23 P. 324. ‘ b
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page 14 } EXHIBIT ¢“B”

THIS DEED, made this 8th day of June, 1917, between R.
Wachsman and Hlizabeth Wachsman, his wife, parties of the
first part, and Otto R. Wachsman, party of the second part
all of the County of Sussex, State of Virginia.

WITNESSETH: That whereas, on the 1st day of March,
1915, R. Wachsman and Elizabeth Wachsman, his wife, under-
stood to sell and convey to O. R. Wachsman and his children
the property hereinafter egnveyed by a deed which is duly
recorded in the Clerk’s office in D B No. 23, at page 324, and
whereas the said instrument of writing did not properly con-
vey said property therein mentioned and it is the intention
and object of this deed to properly grant and convey the said
property which was intended to be conveyed therein, and to
further cancel and declare nnll and void the said instrument
of writing, dated on Margh 1, 1915, and to execute the follow-
ing deed;

NOW, THEREFORE, for and in consideration of the sum
of five ($5.00) dollars and natural love and affection they the
sald R, Wachsman and his wife have for their son Otto R.
Wachsman they the said parties of the first part do hereby

bargain, sell, grant, and convey unto the said Otto
page 15 } H. Wachsman and his children with general war-

ranty of title the two farms known as Robertson
and Mount Airy containing fifteen hundred and thirteen
(1513) acres, more or less, bounded on the east by Nottoway
River, south by the land of L, P. Hargrave, west by the land
of Chappell and the county Road and on the north by the land
of L I Dobie and the Dobie estate.

It is distinctly understood and agreed by and between the
party hereto that the said Otto R. Wachsman party of the
second part has the right to sell all of the timber on the said
property, and fo further mortgage the said property to the
amount of two thousand (2,000) dollars as the said Otto R.
Wachsman deems it necessary so to do,

Witness the following signatures and seals:

R. WACHSMAN (Seal)
ELIZABETH WACHSMAN (Seal)
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State of Virginia,
County of Sussex, to-wit:

I, W. E. Norris, a Notary Public in and for the County of
Sussex, State of Virginia, do hereby certify that R. Wachs-
man, and Elizabeth Wachsman, his wife, whose names are
signed to the foregoing and deed bearing date on the 8th day

of June, 1917, have each acknowledged the same
page 16 } before me in my county aforesaid.
Given under my hand this the 22nd day of June,

1917.
My commission expires October 18th, 1920.
W. E. NORRIS,
Notary Public.
Virginia:

19{171 the Clerk’s Office of Sussex Circuit Court June 27th,

This deed of gift from R. Wachsman & wife to Otto R.
Wachsman was this day lodged in the said office and with the
certificate annexed admitted to record at 3 o’clock P. M.

Teste:

R. D. NORRIS, Clerk.
A Copy Teste: _ : )
JESSE HARGRAVE, Clerk.

Recorded in Deed Book
No. 24 Page 560.

EXHIBIT “C”

This deed, made this 22nd day of July, 1940, by and be-
tween Mary Elizabeth Rose and George W. Rose, her hus-
band, Theresa Wachsmann, unmarried, Madonna Wachsmann

Jones and J, W. Jones, her husband, parties of the
page 17 | first part, and, Rudolph Wachsman, party of the
o second part:

WITNESSETH: That for and in consideration of the sum
of Three Dollars ($3.00) cash in hand paid to the parties of
the first part, by the party of the second part, at and before
the ensealing and delivery of these presents, the receipt where-
of is hereby severally acknowledged, and, in the further con-
sideration of the mutual love and affection the parties hereto
bear toward each other, the said parties of the first part, do
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hereby grant and convey, with general warranty, unto the
said Rudolph Wachsmann, all their right, title and interest,
now and hereafter, in and to that certain property which was
heretofore conveyed to O. R. and his children by deed from
R. Wachsmann and wife, dated June 8, 1917, and recorded in
the Cireuit Court Clerk’s Office of Sussex County, Virginia,
in Deed Book 24, page 560, which is therein desecribed as fol-
lows: -

‘two farms:known as ‘‘Robertson’’ and ‘‘Mount Airy’’ con-
taining fifteen hundred and thirteen (1513) acres, more or less,
bounded on.the east by the Nottoway River, south by the land

of L. P, Hargrave, west by the land of Chappell
page 18 } and the county road, and north by the land of L.
L. Dobie and Dobie Estate’

The said grantors expressly give unto the said Rudolph
Wachsmann, for and during his lifetime, the right to sell the
timber from the two farms herein conveyed, and the proceeds
therefrom shall be his separate estate.

Witness the following signatures and seals.

MARY ELIZABETH ROSE (Seal)
GEORGE W. ROSE (Seal)
THERESA WACHSMANN (Seal)

o MADONNA WACHSMANN JONES (Seal)

State of Virginia,
County of Sussex, to-wit:

I, Jesse Hargrave, Clerk in and for the County and State
aforesaid, do hereby certity that Theresa Wachsmann, un-
married, Madonna Wachsmann Jones and J. W. Jones, her
husband, whose names are signed to the hereto-annexed writ-
ing dated July 22, 1940, personally appeared and severally
acknowledged the same before me in my county and state
aforesaid.

(Given under my hand this 23rd day of July, 1940,

JESSE HARGRAVE,
Clerk Sussex County, Va. .

State of Virginia,
County of Sussex, to-wit:

I, Jesse Hargrave, Clerk in and for the County and State
aforesaid do hereby certify that Mary Elizabeth

page 19 } Rose and George W. Rose, her husband, whose
names are signed to the foregoing hereto-annexed
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writing dated July 22, 1940, personally appeared before me
in my County and State aforesaid and acknowledged the same.
Given under my hand this 8th day of August, 1940.

~ JESSE HARGRAVE, ‘
Clerk Sussex County, Virginia. '
Virginid : -
In the Clerk’s Office 6f Sussex Cireuit Court August 8, 1940,

_ This Deed of Gift and Quit Claim from Mary Elizabeth
Rose ¢t als. to Rudolph Wachsmaiii was this day lodged in
the said office, and with the certificate annexed, aduniitted to
record at 8 v’clock P: M. and indexed as required by law.

Teste:
JESSE HARGRAVE, Clerk:

page 20 } And afterwards, to-wit: In the said Clerk’s

Office on the 21st day of February, 1949, came Otto
R. Wachsmanr and Margaret . Waclismann, Defendants, by
their attorneys, and filed their demurrer in the words and
figures following:

Virginia:
Iii the Circuit Court of Siissex Coiinty. o
Maty W. Rose, et 4l. :i | r
Rudgfph Wachsimann, et ai. L
DEMURRER.

The defendants Otto R. Wathsmann and Margaret F.
‘Wachsmann, by their attorneys, come and say that the bill of
¢omplaint in this cause is not sufficient in law 4nd set forth
the grounds of their demurrer to be ds follows:

1. The bill is miultifarious iii thit 4 suit by Williani Rudolph
Rose to estiblish his alleged claim and title to the real estate
i the bill and proceedings described is improperly joined
with & suit by Mdry W. Rose agdinst Otte R. Wachsmann and
Rudolph Wachsmann for an undetermined sum of money,
there beitig 116 eofitieetion between the two clainis.

2. The bill of complaint insofar as it relates to the petition
of Mary W. Rose for additional sums of money out of the pro-
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eeeds orf thessale of timber sets up a.state of facts theh shows
on its face that said Mary- W. Rose has an adequate remedy
. t at:law, this being. an action .for money.

paoe 21 } - 3. The bill of, complalnt insofar as the same re-
. lates to the claim of Mary W. Rose against Ru-

dolph Wachsmann setting up .a .possible mutual mistake of

facts, does not state facts that would entitle the said Mary W.

Roseto relief in equity on the ground of mutual mistake.

.4+ The bill of complaint, msofal as the same relates to the
ela1m of William Rudolph Rose that he has an interest in the
real estate in the bill and. proceedings described, shows on itg
face that the said William Rudolph Rose has no interest in
such real estate.

OLIVER A. POLLARD
WM. EARLE WHITE

: And afterwalds, to-wit: In the said Clerk’s Office on the
21st day of February, 1949.

Virginia :
In the Cn cmt Court of Sussex County
Mary w. Rose and Wﬂham Rudolph Rose

Rudolph Wachsmann Rebecca Wachsmann Otto Wachsmann,
Margaret F. Wachsmann F. M. Neblett Rosalind Rose
Neblett, Gatewood Slmmons .Ralph, Lee -Dunn, Theresa
Dunn, Gemoe W. Rose, Madonna Jones and J ohn Jones,
and Mary Jane Rose Simmons, George Parham Rese, Nancy

Margaret Rose, Ralph Lee Dunn, Jr., Milton Dunn;
page 22 } Howard Wachsmann, Jean Wachsmann, Marvm
Wachsmann and Margaret Wachsmann, the last

nine of whom are 1nfants

ANSWER

The answer of Otto Wachsmann Margaret F Wachsmann
Rudolph ‘Wachsmann, Rebecea Wachsmann, Madonna J ones
John Jones, Theresa Dunn and Ralph Lee Dunn to a certam
bill of complaint filed against them and-others in the Circuit
Court of Sussex County, Virginia-by Mary ‘W. Rose and Wil-
liam Rudolph Rose. These respondents saving and reserving
unto themselves all just exceptions to said b111 of complaint,
for answer thereto, or to so much thereof as they are advised
it is material or necessary that they should answer, answer
and say:
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1. The allegations of Paragraph 1 of the bill of complaint
are hereby admitted to be trie, :

2. The allegations of Paragraph 2 of the bill of eomplaint
are hereby admitted to be true, )

3. The allegations of Paragraph 3 of the bill of ¢omplaint
aré hereby admitted to be true,

4. The allegations of Paragraph 4(a), 4(b) and 4(e) are
hereby admaitted to be true.

5. For answer to the allegations of Paragraph 5; these re-
spondents aver that if the deed from R. Waehsmann and wife
to Otto R. Wachsmann dated March 1, 1915, eopy of which is
filed as Exhibit A with the bill 6f complaint, is construed to
coreate a life estate in Otto R« Wachsmann and a further life

estate in his children, with the remainder to their
page 23 } children, then such deed is void; and the deed dated
o _June 8; 1917, filed as Exhibit B with the bill of com-
plaint is the only deed that defines the rights of the grantee
therein, If the deed dated March 1, 1915, filed as Exhibit A
with the bill of complaint be construed to grant fee simple
title to the said Otto R. Wachsmann, then the deed dated June
8, 1917 could have no éffect because the fee siniple title was
already vested in the grantee named in said deed.

In the deed dated March 1, 1915 filed as Exhibit A with the
bill of complaint, be construed as vesting fee simple title in
Otto R. Wachsmanh aid his children, then living, then the
effect of the deed dated Mareh 1, 1915 would be the same as
the effect of the deed dated Jume 8, 1917, because these respon-
dents say that on March 1, 1915 and on June 8, 1917 no grand-
children had beeit born to the said Otto R. Wachsmann and
his wife, Elizabeth Wachsinanii,

These respondents thérefore say that in no event does the
complainant William Rudolph Rosé, nor do any of the de-
fendants who are grandchildren of the said Otto R. Wachs-
mann and Elizabeth Wachsmann have any interest in the real
estate described in the two aforesaid deeds, o

6. In answer to the allegations of Paragraph 6 of the bill

~ of complairt, these respondents say that a true con-

page 24 } struction of the langnage of the deed of March 1,

1915, as well as the language of the deed dated

June 8, 1917, clearly gives the defendant Otto R. Wachsmann

the right to sell all the timber from the property. In any

event, the present complainants have no right to complain

with regard to any timber cut frows the property, as neither
of them have any interest in the property. )

7. The allegations of Paragraph 7 of the bill of complaint
are admitted to be true.
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8. The allegations of Paragraph 8 of the bill of complaint
are hereby denied, except the allegation that the defendant,
Otto R. Wachsmann did purchase and cause to be conveyed
to the complainant, Mary W. Rose, the farm known as the
Roland Place, which has a value of not less than $10,000.00
instead of $2,700.00. The said complainant fails to mention
that the defendant Otto R. Wachsmann has also given to the
complainant Mary W, Rose other property, both real and per-
sonal, in consideration of love and affection. For further an-
swer to the said Paragraph 8 these respondents say that the
said Mary W. Rose and defendant George W. Rose sought
legal advice before signing the said deed dated July 22, 1940,
and only signed said deed after having been advised as to
their rights in the matter,

For further answer to said bill of complaint, your respon-
dents Theresa Dunn and Madonna Jones say that no promise

was made to them that they should share in the
page 25 } proceeds of sale of the timber from the said farms,

and that they know of no promises made to the
complainant Mary W. Rose at that time.

And now having fully answered, these respondents pray
that they be hence dismissed too’ether with their reasonable
costs in this behalf expended.

OTTO WACHSMANN,
MARGARET R. WACHSMANN,
RUDOLPH WACHSMANN,
REBECCA WACHSMANN
MADONNA JONES,
JOHN JONES,
THERESA DUNN and
RALPH LEE DUNN

By Counsel.

OLIVER A. POLLARD
WM. EARLE WHITE f.d.
And afterwards, to-wit: In the said Clerk’s Office on the
1st day of April, 1949.
Virginia: ' ‘
In the Circuit Court of Sussex County.
Mary W. Rose, et al.

Rudolph Wachsmann, et al. Y
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ORDER.

On motion of the complainants and the adult defendants in
this cause, by their attorneys, it is ORDERED that Kinsey
Spotswood, a competent and discreet attorney at law, be, and

he is hereby, appointed guardian ad litem to the
page 26 } infant defendants Mary Jane Rose Simmons,
George Parham Rose, Nancy Margaret Rose,
Ralph Lee Dunn, Jr., Milton Dunn, Howard Wachsmann, Jean
Wachsmann, Marvin Wachsmann and Margaret Wachsmann.

And afterwards, to-wit: In the said Clerk’s Office on the
27th day of April, 1949.

Virginia:
In the Circuit Court of Sussex County.
Mary W. Rose, et al.

V.
Rudolph Wachsmann, et als.
ANSWER.

THE ANSWER OF F. M. NEBLETT, ROSALIND ROSE
°* NEBLETT AND GATEWOOD SIMMONS TO A CER-
TAIN BILL OF COMPLAINT FILED AGAINST
THEM AND OTHERS IN THE CIRCUIT COURT OF
SUSSEX COUNTY, VIRGINIA, BY MARY W. ROSE
AND WILLIAM RUDOLPH ROSE,

These respondents, saving and reserving unto themselves
all just exceptions to the said bill of complaint, for answer
thereto, or to so much thereof as they are advised it is ma-
terial and necessary that they answer, answer and say:

That they concur in the allegations and prayer of the said

bill of complaint and pray that the relief therein
page 27 } sought be granted insofar as the same effects the
interests of these respondents.

And now, having fully answered, these respondents pray
that they be hence dismissed together with their reasonable
costs in this behalf expended.

F. M. NEBLETT
ROSALIND ROSE NEBLETT and
GATEWOOD SIMMONS

By Counsel.

WILLIS W. BOHANNAN f.d. o : .
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. And afterwards, to-wit: Tni the said Clerk’s Office on the
27th day of April; 1949; ‘

Virginiai
In the Circuit Cdurt of Sussex County.
Mary W. Rose and Williamr Rudolph Rose

NS s . . .

Rudolph Wachsmarin, Rebecca Wachsmann, Otto Wachsmann,
Margaret F. Wachsmann, F. M. Neblett, Rosalind Rose
Neblett, Gatewood Simmons, Ralph Lée Dunn, Theresa
Dunn, George W. Rose, Madonna Jones and John Jones,
and Mary Jane Rose Simmons, George Parham Rose, Nancy.
Margaret Rose, Ralph Lee Dunn, Jr., Milton Dunn, Howard
Wachsmann, Jean Wachsmann, Marvin .Wachsmann and
Margaret Wachsmann, the last nine of whom are infants.

page 28 I» And afterwards, to-wit; In. the said Clerk’s
Office on the 27th day of Ap‘ril,' 1949;

Virginia ¢ |

In the Circuit Court of Susséx County: : )
Mary W. Rose, et al. |
Rudgfph Wachsmann, et als:

THE ANSWER OF. KINSEY SPOTSWOOD, GUARDIAN
AD LITEM APPOINTED TO DEFEND MARY JANE
ROSE SIMMONS, ET ALS., INFANTS IN THIS SUIT;
IN PROPER PERSON, TO A BILL OF COMPLAINT
FILED AGAINST THEM AND OTHERS BY MARY W:
ROSE, ET AL :

 This respondent, reserving to himself the benefit of all just
exceptions to the said bill of complaint, for answer thereto,
answers and says:

~ That he is guardian ad litem appointed to defénd the said
Mary Jane Rose Simmons, George Parham Rose, Nancy Mar-
garet Rose, Ralph Lee Dunn, Jr., Milton .Dunn, Howard
Wachsmann, Jean Wachsmann, Marvig .Wachsmann and
Margaret Wachsmann, infants, in this suit; that he knows
nothing of the truth or falsity of the statements made in the
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said bill of complaint, and he prays for the protection of the
court for the said infant defendants,

And now, having fully answered the bill of complaint, this
respondent prays to be hence dismissed with his reasonable
costs by him in this behalf expended.

‘KINSEY SPOTSWO0OOD |
Guardian ad litem of the '
named infant defendants.

page 29 } This cause, which has been regularly matured

at rules, came on this day to be heard upon the bill
of complaint and the exhibits therewith filed, upon the de-
murrer of Otto R. Wachsmann and Margaret F. Wachsmann
to said bill of complaint, upon the joint and separate answers
of Rudolph Wachsmann, Rebecca Wachsmann, Otto Wachs-
mann, Margaret F. Wachsmann, Theresa Dunn, George W.
Dunn, Madonna Jones and John Jones, filed at rules, upon
the separate answers of Rosalind Rose Neblett and F, M.
Neblett, her husband, and Gatewood Simmons, husband of
Mary Jane Rose Simmons, this day filed by leave of court,
upon the answer of Kinsey Spotswood, guardian ad litem
of the infant defendants, Mary Jane Rose Simmons, George
Parham Rose, Nancy Margaret Rose, Ralph Lee Dunn, Jr.,,
Milton Dunn, Howard Wachsmann, Jean Wachsmann, Marvin
. Wachsmann and Margaret Wachsmann, and upon the answer
of said defendants by their guardian ad lLifem this day filed
by leave of court, upon the stipulation of counsel that the
court in-its consideration of the demurrer aforesaid should
take into consideration as a fact that on March 1, 1915, the
date of the execution of the first deed from R. Wachsmann

and Elizabeth Wachsmann, his wife, described in
page 30 } Paragra%h 1 of the bill of complaint, and on June

2, 1917, the date of the execution of the second deed
from R. Wachsmann and wife, described in Paragraph 2 of
the bill of complaint, Otto R. Wachsmann had four children
living and no grandchildren living and that no children were
born to any of the children of Otto R. Wachsmann until the
year 1924, and was argued by counsel:

UPON- CONSIDERATION WHEREOF, the Court reserv-
ing for further argument the question raised by grounds 1, 2
"and 3 of the demurrer filed as aforesaid, but being of opinion
to sustain the fourth ground of demurrer to said bill of com-
plaint, namely, ¢‘That the bill of complaint insofar as the
same relates to the claim of William Rudolph Rose that he
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has an interest in the real estate in the bill and proceedings
desecribed shows on its face that the same William Rudolph
Rose has no interest in such real estate,’’ the court being of
opinion that none of the unborn grandchildren of Otto R.
Wachmann took any interest in the real estate conveyed either
by the deed dated March 1, 1915, from R. Wachsmann and
wife or the deed dated June 2, 1917, from R. Wachsmann and
wife, hereinabove referred to, the court doth accordingly ad-
judge, order and decree that the fourth ground of the de-
murrer filed as aforesaid be, and the same is hereby, sus-
tained, and that the bill of complaint insofar as the same

relates to the claim of William Rudolph Rose that
page 31 } he and the other grandchildren of Otto R. Wachs-

mann, born or to be born to the children of the
said Otto R. Wachsmann, have an interest in the real estate
in the bill and proceedings described, be, and the same is
hereby, dismissed.

It is further ordered that this cause be continued for a fur-
ther hearing on May 2, 1949, on the other three grounds of de-
murrer which relate to the claim of Mary W. Rose, set forth
in Paragraph 8 of the bill of complaint.

It is further ordered that the complainants do pay to Kin-
sey Spotswood, guardian ad litem of the infant defendants,
a fee of $25.00, which the court doth award him for his ser-
vices in this cause,

page 32 } CLERK’S CERTIFICATE.

I, William B. Cocke, Jr., Clerk of the Circuit Court of Sus-
sex County, Virginia, do certify that the foregoing is a true
transcript of the record in the case of Mary W. Rose, et als.
v. Rudolph Wachsmann, et als., lately pending in said Court.

I further certify that the same was not made up and com-
pleted and delivered until the opposing parties had received
due notice thereof and of the intention of the parties appeal-
ing to apply to the Supreme Court of Appeals for an appeal
to the judgment therein.

Given under my hand this 28 day of June, 1949.

W. B. COCKE, JR,,
Clerk.

A Copy—Teste:
M. B. WATTS, C. C.
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