IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 37·36

VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Ricbmond on VVednesday the 26th clay
of April, 1950.

DANVILLE AND ·wESTERN HAILWAY COMP ANY,
Plaintiff in Error;
against
NORMAN CHATTIN, AND ANOTHER,
Defenclant in Error.
From Circuit Court of Pittsylvania County.
Upon tbe petition of Danville and ,vestern Railway Company a writ of error and surwrsedr.as is awarded it to a judgment rendered by the Circuit Court of Pittsylvania county on
the 4th day of :B,cbruary,, 1950, in a certain notice of motion
for judgment then therein depending wherein Norman Chattin
·was plaintiff and the said petitioner and another were defendants, upon the petitioner, or some one for it, entering into
bond with sufficient security before the clerk of the said cir- ,
cuit court in the penalty o(six thousand five hundred doJiars,
with condition as the law directs.
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RECORD
page 35 ~ Virgfoia:
In the Circuit Court of Pittsylvania County-September 13,
1949.
N:orman Chattin, Plaintiff,

v.

James W. Chattin, and the Danville and Western Railroad
Company, A corporation duly chartered and doing business
under the laws of the State of Virginia, Defendant.

NOTICE OF MOTION FOR JUDGMENT.
This clay came again the plaintiff, Norman Chattin, by his
attorneys, as well as the defendants, James vV. Chattin, and
the Danville and 'vYcstern Railroad Company, a corporation,
by their attorneys, and the jury sworn on yesterday for the
trial of this case appear~d in Court pursuant to their adjournment.
And the Jury having fully heard the evidence, instructions
of the Court and argument of counsel, upon their oath do say;
"We the jury render a Verdict to the Plaintiff Norman Chattin against James "\V. Chattin & the Danville & Western Railroad Co., Defendants the sum of 5,250.00 each making a total
of $10,500.00. C. J. De Boe, Foreman.''
Thereupon, the Danville and
estern Railroad Company
moved the Court to set aside the verdict of the jury on the
following g1;ounds; Because the verdict of the jury is contrary to the law and the evidence and without evidence to
support it, and because the evidence fails to show any failure
on the part of the railroad company to give the statutory
signals was a proximate cause of the accident. And the Court
was requested to enter final judgn1ent for the Danville and
Wes tern Railroad Company, a corporation.
Thereupon, Jam~s W. Chattin, by counsel, moved the Court
to set aside the verdict of .the jury because it i.s contrary to the
law and the evidence and without evidence to support it, and
because the evidence failed to show that ,James vV. Chattin
was guilty of g-ross negligence, and further that the evidence
shows that Norman Chattin was guilty of Contributory NegJigence as a matter of law.
Which motions the Court does not pass upon at this time,
but takes time to consider.
A Copy, Testc:
E. E. FRIEND, Clerk.
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page 36 }
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MEMO OF DECISION..

I now have before me the record, exhibits and all briefs of
counsel in this matter., dealing with the motion of both defendants to set aside the Jury's verdict against them. While
I have studied this case carefully, I do not haV'e the time to
go into the matter as fully as I would like to, on account of
the fact that Judg·e Aiken, counsel for the railroad company,
will soon qualify as ~Tudge of the Corporation Court for the
City of Danville~ and I am sure he desires all matters in which
he is interested concluded as soon as possible.
I have concluded that the verdict of the Jury should stancl
ag·ainst both defendants.
·
As to the railroad company I am of the opinion that the
record shows sufficient evidence for the Jury's finding that
the failure to give the statutory sig·nals was a proximate
cause of the accident.
If James Chattin, the co-defendant, driver of the car, was
the only witness, the question would be close. James Chattin
says under cross examination that after he had been wa.rned
of the approach of the train, that he stopped his car where
he intended to stop it, but there are other witnesse~ who do
not say this; Mrs. Bryant, for instance, on page 47 of the
records, says:
page 37 } '' I wa.s looking up the track and I saw it and it
·
seemed to me pretty close to us, and I hollered,
'There's the train', and it seemed to me that James p11t forth
every effort to stop and he did stop. I thought we stopped
just in time to keep it from hitting·.''
All witnesses in the car ag·ree that when J\frs. Bryant called
out, "There's the train''., the car was within 40 to 45 feet
of the track, and the car was travelling at the rate of 15 to 20
miles ·per hour. If James Chattin "put forth every effort
to stop'', as testified to by Mrs. Ba.·yan, then he stopped as
quickly as he could and the Jury had the right to so find.
Mrs. Berniece Chattin, wife of the plaintiff, say~ on page
64 of the record:
'' As we approached the crossing, ·he slowed the car to
around ten miles per hour, and mother said~ 'Here comes a
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train', and I looked to my rig·ht and then back to my left, and
he was stopping·, and I thought had stopped so we were clear,
but by that time the train had hit us.''
Under this evidence the Jury had the right to conclude that
the car was stopped as soon as possible, after Mrs. Bryan
gave the warning.
The plaintiff says on page 76:
"Mrs. Bryan gave a warning, she said, 'There's a train',
and immediately after that, I looked to my right., and just as
I looked back from it to the left, I saw it coming, and James
came to a complete stop, and I thought he had stopped just
in time for it to have missed 'LtS a1ul just as he stopped~ it
struck, and I was knocked unconscious.'' (I tali.cs supplied.)
Here again, the Jury had the right to decide that James
Chattin stopped his car as soon as it was humanly possible
after the warning had been given.
There is other evidence in the record bearing upon this,.
but I feel that the above is sufficient to support the
page 38 ~ verdict against the railroad company. This is
especially so when you take into consideration the
fact that the dense screen of pines completely obstructed the
view until the car was within 40 or 45 feet of the crossing.
At this crossing certainly, even in the absence of the statute,
the signals should have been given, and the Jury had the
right, under this record, to decide that the failure of the railroad to give the signals, made mandatory by Section 3958,
was a proximate cause of the injury.
James Chattin was asked the question," As you approached
the crossing if you had heard a whistle blow, or a bell ring,
what would you have donef" His answer was., ''I would have
stopped further back.'' It may be, as suggested by the defendant railroad, that this answer is simply speculation. 1
agree with Chief Justice Hudgins wl1en he said, in the case
of Soitthern Ry. Co. v. Whetzel:
"It is a matter of common knowledge that tlrn shrill blast
of a locomotive whistle, or the continued ringing of a large
bell is more easily heard than tl1e roar of an approaching
train, and the travelers possessed of average hearing· usually
heed such warnings. The statute is based upon this"· fact."

As I see this case, the question here presented ~vas a Jury
question, and the Jury having· resolved the issue against the
company, the verdict should not be disturbed.

I
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Defendant James \V. Chattin relies strongly upon the re~
cent case of Butler v. Darden, 189 Va. 459, in urging that the
verdict should not stand against him, first on the ground that
he was not guilty of gross neglig·ence and second, that even
if he were g·uilty of gross negligence, Norman Chattin, the
plaintiff, was guilty of contributory negligence which should
bar his recoverv.
Ciearly, under the facts and circumstances of
page 39 ~ this case, the question as to whether or not James
Chattin was guilty of gross negligence, was a Jury
question, and this was resolved in favor of the plaintiff.
As to the question of contributory negligence of the plaintiff in the instant case, the facts and circumstances here are
vastlv different from the facts in Butler v. Darden. In the
Butler case neither party saw the train, when it could have
been seen, and .Justice Buchanan correctly held that, "If it
was gross negligence in Darden to drive upon the railroad
tracks without seeing the train, it is difficult to see how the
failure of Butler to see it was no negligence at all''. In the
instant case, all parties saw the trnin when they were within
40 to 45 feet of the track, and there is ample evidence to show
that this was the nearest point at which the train could have
been seen. At this point l\Irs. Bryan unmistakably warned
.James Chattin, and the others in the car, that the train was
approaching. There ·was ·nothing left for Norman Chattin,
the plaintiff, to do. No further warning ,vas nec0ssa1·y. It
was only a matter of seconds, after Mrs. Bryan had warned
the driver of the approaching train before tbe accident happened. There is ample evidence in this record for the Jury
to find that James Chattin was guilty of gross negligence, and
there is no showing of contributory negligence, as a matter
of law, which should cause tlle Court to disturb tl1e verdict.
The motion of both defendantR will be overruled, and the
Jury's verdict will stand.
January 30th, 1950.

KENNON C. ,vHITTLE,
Judge

page 40 ~

•
NOTICE OF MOTION OF JUDGi\IENT.
This day came the plaintiff, by his attorneys, as weJI
as the defendants, by their attomeys, and the Court
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having maturely considered the motion of both of the
defendants to set aside the verdict of the Jury returned in
this case on the 13th day of September, 1949, doth overrule
the said motion to set aside the verdict as to both defendauts.
and accordingly judgment is entered in favor of tlie plaintiff
against both defendants, to which action of the Court, the
defendants, by counsel excepted and objected.
It is, therefore, ordered by the Court that the plaintiff, Nor. man Chattin, recover of the defendant, ,James W. Chattin, the
sum of Fifty-Two Hundred and Fifty Dollars ($5,250.00),
with interest thereon from the 13th day of September, 1949,
until paid, and tha.t the plaintiff., Norman Chattin recover of
the defendant, Danvi1le and V.l es tern Railroad Company, the
sum of Fifty-Two Hundred and Fifty Dollars ($5,250.00),
with interest thereon from the 13th clay of September, 1949,
together with the plaintiff's costs by him in this behalf expended. To which action of the Court, in entering· judgment
for the plaintiff, the defendants, by counsel excepted and objected.
And the defendants, by counsel, having indicated their intention to apply to the Supreme Court of Appeals of this
State for a writ of error and supe1-.rnd<~a..c; to said judgment,
it is accordingly ordered that execution on the same be sus.pended for Sixty Days, (60), upon the said defendanti;;, or
someone for them, executing· before the Clerk of this Court
within Fifteen Days, (15 ) .. from this elate, separate suspending· bonds in penalty of Six Thousand Dollars, ($6,000.00),
each, payable and conditioned as the law directs.
1

page 41
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
UNDER P AR.AGR.APH 4, PART 5, OF THE
.
RULES OF THE COURT.
Notice is hereby given that James W. Chattin, one of the
defendants above named, hereby appeals to the Supreme Court
of Appeals of Virginia from the final judgment entered in
this action on the 4th day of February, 1950, and assigns
error as follows :
. 1. The action of the Court in overruling· the motion made
by the defendant, -James '"\V. Chattin, to strike the evidence of
plaintiff at the conclusion of all the evidence.
2. The action of the Court in overruling the motion made
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by the defendant, James W. Chattin, to set aside the verdict
of the jury for the plaintiff as contrary to the law and the
evidence and without evidence to support it and enter final
judgment for the defendant, James ,v. Chattin.
Respectfully,
JAMES W. CHATTIN
Bv R.. PAUL SANFORD
..
Of Counsel

SANFORD & CLEMENT
Attorneys for Defendant
James W .. Chattin

I, R. Paul Sanford, of counsel for the defendant James vV.
Chattin, do certify that a copy of the foregoing notice of appeal and assignment of error was served on Fowler and Dodson., Masonic Building, Danville, Virginia, counsel for the
plaintiff, Norman Chattin; and Meade and Talbott, Attorneys for Danville and \Vestern Railroad Company, Masonic
Building, Danville, Virginia, by mailing same to each of them
at their addresses herein set forth on the 25th day of February, 1950.
R. PAUL SANFORD.

Filed in the Clerk's Office of the Circuit Court of Pittsylvania County the 27th day of February, 1950.

E. E. FRIEND, Clerk
page 42 }

•
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
UNDER PAR,AGRAPH 4, PART FIVE, OF THE
RULES OF THE COURT.
To Norman Chattin and James W. Chattin:
You are hereby notified that Danville & Western Railroad.
Company, one of the defendants above named, will apply to
the Supreme Court of Appeals of Virginia for an appeal from
the final judgment entered in this action on the 4th day o·f

Supreme· Comt of Appea:Is of Virginis
T. F. 1'ucker.
February, 1950, and will assign as errors the following matters:
{l} The action of the trial court in overruling the motion
made by the defendant, Danville & Wes tern Railroad Company, at the conclusion of all of the evidence, to strike the·
evidence of the plaintiff upon the grounds set forth in the·
transcript of the evidence.
(2) The action of the trial court in overruling the motion.
of the defendant., Danville & \Vestern Railway Company, to
set aside the· verdict of the jury for the plaintiff against it
and to enter final judgment in its favor upon the gTound that
the verdict is contrary to the law and evidence ancl without
evidence to support it.
DA~TVILLE & ,vESTERN RAILROAD
COMPANY
By ED"WIN B. MEADE,
Of Meade and Talbott, Its Attorneys,
Masonic Building, Danville, Virginia

page 3 }
T. F. TUCKER,
a witness on behalf of the defendant Danville and
Western Railway Company, testifying out of turn by permission of the Court, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Aiken:
Q. You are a State Officer Y
A. Yes 1 sir, I am.
Q. How long ha Ye yon been wit11 tbe State forces!
A. Two years.
Q.. Trooper, your name is T. F. Tucker?
A. That's correct, yes, sir.
Q. Can you tell ns in what distance an automobile ,vitli its
brakes in proper condition, on an asphalt road, approximately level, can stop, going ten miles an hour?
A. I can give you the approximate distance. and also the
combined distance; that is, plus the reaction ti'.me.
Q. Explain what the reaction time is.
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T. P. Tucker.
A. Reaction time, as defined in our department, to put it
simply, is the time that your brain comprehends a situation,
that you realize you are going to have to do something to
prevent an accident; the time for your brain to transmit the
message, the warning, into your limbs, your arms and legs, .
to control the vehicle. In the average person, it is approximately three-fourths of a second. It is simply this: I see I
am going to hit something; from the time I see that
page 4 ~ until I put my foot on the brake is reaction time. In
the interval, your car is going to travel a certain
distance. That distance will be the time your automobile was
traveling at a certain speed in three-fourths of a second.
Q. At ten miles an hour, what would it be 1
A. After the brake has been applied, at ten miles an hour,
the approximate stopping distance is five feet.
Q. ,vhat is the reaction distance t
A. The reaction time, three-fourths of a second, the automobile will travel approximately eleven feet before you put
your foot on the brake ; that makes a total of sixteen feet.
Q. A man can stop his car, and bring it to a complete stop
in sixteen f ect 1
A. Yes, sir.
Q. Do you have a chart on five miles an hour?
A. No, sir.
Q. He could stop more suddenly going five miles an hour T
A. Yes, sir.
Mr. Sanford:

,v

e object to that as being leading.

Q. Can you give us an idea as to what distance an automobile traveling :five miles an hour could stop in?
A. The braking· distmwe would he two or three feet.
Q. Suppose it ,vas fifteen miles an hour?
A. The braking distance, not including reaction
page 5 ~ time, is is approximately twelve feet.
..
Q. " 711at about twenty miles an bour.
A. The braking distance is approximately twenty-one feet.
Q. ,vou]d the reaction distance be the same in all of those?
A. No, sir, because your car is traveling at a higher rate
of speed, so it will cover more gTotmd in three-fourths of a
second.
Q. That's all.
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J. 0. Brz,a1i.

CROSS EXAl\IINATION.
By Mr. Fowler:
Q. I believe you say that at ten miles an hour it would travel
five feet on reaction Y
A. Five feet braking. That's after the brake is applied.
Q. Eleven feet on reaction?
A. Yes, sir.
Q. That makes sixteen feet?
A. Yes, sir.
Q. At twenty miles an hour, your braking· would be what?
Twenty-one feet 1
A. The average braking distance at twenty is twenty-one
feet.
Q. That is, of course, after you have put your foot on thebrake?
A. That's correct.
Q. Your reaction time at twenty miles nn hour
page 6 ~ would be whaU
A. The average drivE;n' reaction time is twentytwo feet; that's the average.
'
Q. So that would give at twenty miles an hour, twenty-one
feet after braking·, and twenty-two feet to get your foot on
the brake; that would be forty-tl1ree feet?
·
A. That's right; from ·the time you realize you must stop
until you do stop.
Q. ,,rhat would it be at twenty-five?
A. The average braking distance is thirty-two feet, braking.
Q. That's the braking di$tance?
A. Yes, the average driver reaction distance you will travel
· is twenty-seven feet, making a total of fifty-nine feet at
twenty-five miles an hour.
Q. That's all.

No Cross Examination by ~r. Sanford.

J. 0. BRYAN,
a witness on behalf of the plaintiff, being duly sworn, testified

as follows:

·
DIRECT EXAMINATION.

By Mr. Fowler:
Q. What is your name!
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J. 0. Bryan.

A. J. 0. Bryant.
Q. Where do you live?
·
page 7 } A. Back of Stokesland now; about 1.2 mile from
Route 29, something like 9/10 of a miles from the
Danville and Western Railway.
Q. You are familiar with this crossing 7
A. Very familiar. I have been crossing it regularly for
three and a half years. ·
Q. Do you know where the veneer plant is between this
crossing and Route 29 f
· A. Yes, it's just after you cross 29; they have property on
the railroad.
Q. How many railroad crossings between Route 29 and this
onef
A. One before you get to this one.
Q. How far from this crossing to Route 297
A. Around seven or eight-tenths of a mile.
Q. I believe, Mr. Boyd, that you are the father-in-law of
Mr. Norman Chattin?
A. Yes, sir.
Q. He married your daughter Y
A. Yes, sir.
Q. Do you know where ·wmie Cook lives Y
A. Yes, sir, he is a very good friend of mine.
Q. Does be live between this crossing and Route 29? .
A. Yes, he lives just between these two crossings, between
Route 29 and the scene of the accident. He lives just between
there, where it goes into a colored section. We
page 8 } measured it with a tape line; it's twelve hundred
·
feet from the back of Mr. Cook's house to this crossing.
Q. ·Does his lot back up to the track?
A. Yes, right up to the track.
Q. How far is his-house from the railroad track?
A. The back of bis l1ouse is maybe twenty to thirty :feet.
Q. Does this train pass his house before it g-ets to this crossing?
A. Yes, sir.
Q. And you say it's twelve hundred feet from the back of
the house to the crossing!
A. Yes, sir; we measured it with a steel~tape.
Q. Who was with you when you measured?
A. Mr. Willie Cook.
Q. Are you familiar with this crossing?
A. Yes, I am very familiar with it. It's a kind of blind
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J. Or Bryan.

crossing, and I remember so well, I have to be very careful
there.
.
Q. Is there a down grade from near Mr. Cook's house, going in the direction from which the train travels to this cross.ingf
A. Yes, it's down grade all the way.
Q. So when a train gets there, it starts down gradet
A. Yes, sir.
Q. The crossing is more or less a blind crossing!
A. It's very much blind until you get up near the crossing.
page 9 ~ Q. Has the right-of-way been cleaned up¥
A. Yes, it's been cut now. It's been bad, but it's
been cut now. You can see much better now then before.
Q. That's alt
. ·. CROSS EX.Al\HNATION.

By Mr. Sanford:
Q. Do you know when tllat right-of-way was cut f
.
A. I couldn't tell you the date, but it hasn't been ao long;
it's been may he ten days.
Q. At tile time this accident occurred, tllat undergrowtl1
bad grown up close to the track t
A. Yes, it was young bushes growing up along the track.
Q. Are there pines there on the travelers left as he approaches Y
A. Yes, a thick body of pines, higI1er than this courtroom,
that obstructs tbe view until yon get near the track.
Q. That's all.
CROSS EXAMINATION..

By Mr. Aiken:
Q. Did I understand you to say tbe rig11t-oi-way was
trimmed about ten days agof
A. Something· like that.
Q. Not over two weeks ago f
A. No, sir,
Q.
as your wife in this car tllat was in collision with tfo~
trainf
A. Yes, sir.
page 10 ~ Q. She has a suit in Court I1ere asking· for clam.
ages against l\fr. James Chattin and the Danville
and Western both t

,v
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Willie Cook.
A. Yes, sir.
Q. She is trying to get some money out of this too 1
A. Yes, she was hurt in the accident.
Q. And she has brought a suiU
A. Yes, sir.
Q. That's all.

"WILLIE COOK,
the next witness on behalf of the plaintiff, being duly sworn,
testified as follows:
DIRECT EXAl\IINATION.
By Mr. Fowler:
Q. " 7hat is your name?
A. ,vmie Monroe Cook.
Q. ,vherc do you live?
A. Rig·ht at this crossing-, right this side of the D and W.
Q. Does your house front the railroad track or back up
to it.
A. Backs.
Q. W'hat is your occupation 7
A. I am a carpenter; run a little shop there in my yard.
Q. How long have you been living at the present address?
A. On Danville route 1, I have been there sixteen years.
Q. You are not a stranger in the neighborhood?
A. No, sir.
page 11 ~ Q. How far is your house from the Danville and
Western¥
·
A. The back of the dining· room is about 70 feet.
Q. ·what time do you get'°upf
A. I am always up when the train mns. I get up about
5 :30 or 6 :00.
Q. Do you recall you and Mr. Bryan measuring the distance from your house to tlie railroad crossing·1
A. V\Te measured it Thursday morning and it was 1,200 feet.
Q. Is there another crossing bet\vee.n your house and where
this accident occurred f
A. Yes, sir.
Q. You are familiar with the time this train comes in th~_
morning?
·
A. Yes, sir.
Q. Did you hear the train on this particular morning?
A. I hear it every morning.
..
Q. Did you hear it on this particular morning·f
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Willie Cook.
A. Yes, sir.
Q. Anything particular call your attention to the train Y
A. It was running earlier and faster than usual.
Q. What time did the train usually runt
A. From quarter to eight· to about eight-thirty. It's got
no settled time to run, or if it does, it never runs on schedule.
Q. What time did this wreck occur?
A. About seven-thirty.
Q. That would make the train how early?
A. About thirtv or fortv minutes.
page 12 ~ Q. A.bout what ·speed does that train usually run
along there?
A. Usually it runs pretty slow.
Q. Would you give what the speed was on tlJis particular
morning·?
A. It seemed to be running about as fast again that morning as usual.
Q. ·what was the usual average!
A. Around twelve or fifteen miles an hour.
Q. And on this particular morning it was running about
twice that fast?
A. Yes, I would say around twenty-five miles an hour.
Q. Did you hear this collision?
A. No ..
Q. ·when the train passed the house that morning, were you
in a position to hear it blow?
A. Yes., I can hear it when it blows, and I can hear the
train when it doesn't blow.
Q. Did the whistle blow or the hell ring?
A. The train didn't blow no whistle nor ring no bell from
the time it wt;ts in hearing distance until. the crossingQ. And that's twelve hundred feeU
A. Yes, sir.
Q. Did it blow from your house to the crossingf
A. No.
Q. Did the bell ring-?
.
A. No, the bell was ringing and it didn't blow no whistle.
Q. ·where were you at the time the train passed Y
page 13 ~ A. Sitting in the ~ining· room.
Q. Was your wife the1:e?
A. Yes, sir.
Q. Did she hear the train?
A. Yes, sir.
Q. You measured the distance with Mr. Bryan and you
know it's twelve hundred feeU

Danvi1le and Western Ry. Co. v. N. Chattin, et als.

15

Willie Cook.
A. Yes, sir.
Q. Sometime after it passes your home, is there a down
grade?
A. It's about half the distance from my house to the crossing·, it's .down grade.
Q. Did you ever notice that it cuts off and drifts in?
A. No, I never noticed that part; that's bey.ond my house.
Q. That's all.
No Cross Examination by Mr. Sanford.
CROSS EXAMINATION.

By Mr. Aiken:
Q. You say you have been living there within 70 feet of the
tracks for about sixteen years Y
A. Not in that particular place; I have been living there
since January.
Q. And before then you lived near the tracks somewhere
else?
A. Yes, sir.
Q. The train passing is nothing new to you?
A. No.
page 14 ~ Q. Never pay any attention?
A. I notice it every morning.
Q. Why do you notice it Y
A. I don't know; I always do.
Q. On this particular occasion, you of course didn't know
any accident was going to happen?
A. No, sir.
Q. So, this day there was no special reason to notice the
train Y
A. I notice it every day.
Q. No more that day than any other day!
A. No.
Q. You say you heard the train?
A. Yes, sir.
Q. What about it did you hear?
A. I heard the noise of the engine.
Q. Were your windows closed 1
A. Not all of them.
Q. Were you in the dining room T
A. Yes, sir.
Q. Were the windows in there closed?
A. No, sir, not all of them.
_... ·-
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Willie Coolc.
Q. It was winter time t
A.
Q.
A.
Q.

Yes, the glass was broken.
How far can you hear iU
I can hear it from the time it turns off the main line..
That's about a half a mile from you 1
A. Yes, sir.
page 15 } Q. T-hat train was making enough noise for you
to hear. it a half a mile?
A. I heard it when it passed the brick plant, and my wife
heard it and went to the door.
Q. How far is that?
A. About two hundred and fifty feet.
Q. It was making enough noise to hear it two hundred and
fifty feet?
A. I heard it before then.
Q. From the time it came off the main line!
A. Yes.
Q. You didn't hear the whistle blow?
A. No.
Q. And didn't hear the bell ring?
A. The bell didn't ring and the whistle didn't blow.
Q. You didn't hear them!
A. If it had blowed, I would have heard it.
Q. You pay a lot of attention every day!
A. Yes, sir.
Q. ·what about this morning?
A. The whistle blowed.
Q. What about day before yesterday f
A. It did then. Tuesday it blowed about 200 feet from the
crossing.
Q. What about a week ago7
A. I can't recollect every day.
Q. You can go back six months, and you can't remember
last week.
·
A. If anything happened, you remember it then.
page 16 ~
Q. Nothing had happened then.
A. But I noticed it didn't blow and I noticed
sever mornings after that it didn't blow.
Q. What morning·s didn't it blow 7
A. It missed two mornings right about the first of July.
Q. ·what about the fourth of July!
A. I didn't notice then.
Q. It misses several mornings?
A. It blows more than it doesn't.
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TVillie Cook.
Q. You remember pretty well what days it blows and what
days it doesn't.
· A. I don't keep a record of it, but I do pay attention and
notice when it blows and when it doesn't.
Q. That's all.
RE-DIRECT EXAMINATION.·
By Mr. Fowler:
Q. Are you ·any relation to Norman Chattin or any other
folks injured in this accident or involved in this suit Y
A. No, sir.
Q. And you live right on the track!
The Court : He has testified to that.
Q. That's all.

CROSS EXAMIN...i\.TION.
By Mr. Sanford :
.
Q. On this particular morning you stated you heard the
train just before it reached the brick yard t
A. Yes, sir.
page 17 ~ Q. And that's about 250 feet above youY
A. Yes, sir.
Q. That's all.
RE-CROSS EXAMINATION.
By Mr. Aiken:
Q. You say you lieard it before then, didn't you Y
A. Plenty of mornings I do.
·
Q. This morning you did, and your wife heard it at the
brick yard and got up and went to the c.loor T
A. Yes., sir.
·
Q. Is that right, now?
A. Yes., sir.
Q. That's all.
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MRS. ELIZABETH F. COOK,
the next witness for the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.

By Mr. Fowler:
Q. What is your name?
A. My given name is Elizabeth Fannie Cook; :Mrs. "\Villie
Monroe Cook.
Q. Are you the husband of Mr. Cook?
A. The wife, yes, sir.
Q. "\Vhere do you live?
A. On Doolittle Street, in Stokesland.
Q. Do you live near the railroad tracks?
A. Yes, Rir.
page 18 ~ Q. Is your house close enough for you to hear
the train that runs from Leaksville and Spray!
..A. Yes., sir.
Q. vVhat time does it comes along·?
..A. About eight o'clock; anywhere from five minutes to eight
until eight o'clock.
Q. Do you know how far your home is from the first crossing, after leaving your home g·oing· towards this crossing
where the accident happened T
..A. No, sir, I don't.
Q. Is there a crossing between your house and the crossing
where the accident happened?
A. There is one.
Q. Does the track get sort of down hill?
A. Just a little bit down grade.
Q. "\\Tere you at home on the morning of February 23rd,
when M:r. Cook was injured there at the railroad crossing?
..A. Yes, I was sitting· at the table when the train started by.
Q. Tell the Coui-t and Jury what happened.
A. It was making more noise than usual because it was
going· faster. I got up from the table .. I was through eating
and the rest of the family wasn't. And I went to the door,
and I asked my husband, ''Why do you reckon the train· is
running· early 1' ', a.nd I said, '' Do you reckon anything is
wrong·?", and he said, "No, I guess not.", and I went back
to the table, and then we heard the terrible noise and I asked
him what it was, and he said it was tl1e brakes on
page 19 ~ the train.
Q. From the time you heard the .h~ain that morn-
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Mrs. Eliza.beth F. Cook.
ing passing you door until you h~..ard the brakes scream, did
the train blow its whistle or the bell ring?
.A. No.
Q. Did it blow before it got to the crossing Y
.A. No.
Q. .And it didn't blow at the crossing?
.A. No, nothing but the noise of the train.
Q. The bell didn't ring and the whistle didn't blowt
.A. No, sir.
Q. You were in a position to hear it?
I.
A. Yes, I was right in the door.
Q. And you could hear T
\

The Court: Let her testify.
Q. How long have you been living at tl~is particular place?
A. Over a year.
Q. Could you tell me how fast the train runs along there f
A. For a usual thing he goes very slow, but that morning
it was faster than usual.
Q. Was it ah(;!ad of time?
A. Yes., sir.
Q. How much?
A. About thirty minutes.
Q. That's all.
No Cross Examination by Mr. Sanford.

CROSS EXAMINATION.
By Mr. Aiken:
Q. Mrs. Cook, do you pay close attention to these
trains every day Y
A. No, sir, not every day, but I did then because---it was
going thirty minutes earlier.
Q. Did that mean anything to you Y
A. Not a thing, but I did pay attention because it was unusual. That's the earliest it went since we have beon there.
Q. "Why did that bother you f
A. I couldn't tell you why.
Q. You didn't know any accident was going to happen f
A. Surely, no.
Q. Where do you think you first heard the train f
A. Do you know where the brick plant is 1
Q. No, maam.

page 20 }
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Henry Swann.
A. I heard it there, and I reckon some of them here can tell:
you how far it is.
Q. Did you hear it then Y
A. Yes, it was making more noise than usual because of
going faster.
Q. And you heard it¥
A. You can hear it all the time; you can hear it before it
gets to the brick plant. I don't know how far that is.
Q. If you were listening for it, how far could you hear iU
A. I couldn't say.
Q. Can you hear it when it leaves the main line?
·
A. You might could.
page .21 } Q. You can hear it several hundred yards Y
.A. I just don't lu~ow how far. You can hear it
from the brick plant I know.
Q. That's all.
HENRY SWANN,
the next witness for the plaintiff, being duly sworn 1 testified
as follows:

DIRECT EX.A.MINATION.
By Mr. Fowler:
Q. What is your namet
A. Henry Swann.
Q. ·where do you live t
A. R F .. D. #1, Danville..
Q. Are you a farmer t
A. Yes., sir.
Q. Do you live near Stokeslandf
A. Yes., sir.
Q. Do you own your farm there!
A. Yes, sir.
Q. How long have you been living there 1
A. Thirty some years.
Q. Do you live near the D and W tracks 6l
A .. Yes, sir..
Q. ere you at home on tlle occasion of this accident f
A .. I was. Tl1at morning I was.
Q. ·well, now, I1ow did you find orrt about this accident?
A. The only way, I heard about it, the train was going
down by my house, and the bell was rin~:ing, and I
page 22 ~ was sitting there eating breakfast, and when I
looked out the bell was stiIT ringing·, ancl Mr. Critz

,v
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II enry Swann.
was poking his finger out and he said, "I hit a car. Come on
and go back there.'', and I went back up there to see if I
could find a phone, and that's all I know.
Q. That was after the accident happened f
A.. Yes, sir, after the accident.
Q. Did he blow the wbistlef
A.. I don't know, sir,, I was in the house.
Q. Did the engine come on down the track by your house Y
A. No, it stopped just a little below.
Q. How far is your house from the track Y
A.. About twenty or thirty feet.
Q. And it stopped just below your house Y
A. Just a little bit, just a whit.
Q. Did you have any occasion to measure from your house
to this crossing¥
A.. It's about 400 feet.
Q. The train went 400 feet then before it stopped 7
A. Yes, sir, the engine did.
Q. Did you know bow many cars there were on Y
A. No, sir, but the rear end was about 200 feet. away.
Q. Somebody was with you when you measured?
A.. Yes, sir.
Q. That's all.
No Cross Examination by :Mr. Sanford.
CROSS EX.A~UKATION.
page 23 } By Mr. Aiken:
Q. "\Vho do you work for 1
A.. Myself.
Q. You are a farmer?
A. Yes, sir.
Q. You say you heard that beH ringing 7
A. Yes, sir.
Q. And saw :Mr. Critz signal to cut the bell off?
A. Yes, he signaled to eut it off and we went up there.
Q. Did yon hear the bell ring'ing· for sometime before Y
A. Yes, si.r, I heard it and it kept ringing and I went out.
Q. How far could you hear that bell Y
A. "'\Vell, you know, hearing it in the house, I don't know
bow far, but generally t~10se bells ring pretty loud.
Q. How far do you tlunk?
A. I don't know; I beard it that morning.
Q. You heard it 400 feet¥
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A. No, sir, I didn't. hear the hell ringing before then.
Q. Who did you see before you saw Mr. Critz?
A. Where, in the engine Y
Q. Yes.
A. I seen the fireman standing clown in there, that's all.
Q. That's all.

•

•

•

•

•

·wILLIAM MOORF.J,

the next witness for the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.

By Mr. Fowler:
Q. ·what is your name?
A. ·wmiam Moore.
Q. ·where do you live 1
A. Stokesland, Virginia.
page 29 ~ Q. You live at Stokesland f
A. Yes, sir.
Q. How old are you?
A. Seven teen.
Q. Do you go to school¥
A. Yes, sir.
Q. Were you going to school in February of this year?
A. Yes., sir.
Q. vVhat school do you attend?
A. Baltimore Avenue, Schoolfield.
Q. Were you going to school last February Y
A. Yes., sir.
Q. How do you· get to school f
A. Ride the bus.
Q. ,vhere do you live?
A. Off 29, about a mile.
Q. About a mile off 29 f
A. Yes., sir.
Q. Do you have a place to stop and wait for the bus f
A. Yes., sir.
~- Do other little boys assemble there with you f
·A. Yes.• sir.
..
Q. Did. you go to school. on the morning of February 23rd,
..
·
when the train hit the car?
A. Yes, sir.
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TV:illiam lJ:l oore.
Q. ·where were you at that time!

A. Out beyond the crossing, waiting for the bus.
Q. Were you standing· near someone's home or
lot or mail box or something f
..
A. Yes,, sir.
Q. Can you look at this picture and tell me where you were
standing on it?
A. Yes, sir, see those mail boxes right there? The mail
boxes were rig·ht here and I was standing right on this side
of the mail boxes.
Q. \Vho was with you?
A. Me and my brother, Edwin Moore, and Horace Garrett
and Frances Garrett and Christine Garrett.
Q. Could you see the train from where you were standing?
A. I could see it down there.
Q. You could see the train at the crossing?
A. Yes., sir.
Q. On that particular morning, wa.s your attention directed to the crossing¥
A. I heard the train coming about the time Mr. Chattin
came around, and I didn't know if he was going to stop and
I looked around and it hit.
Q. ·what did it hiU
A. Crashed and knocked the car across.
Q. What did the train do?
A. Went on down and cleared the crossing and stopped so
it wouldn't block the crossing.
Q. Did you hear a whistle blow or a bell ring?
A. I don't remember hearing them, but H was
page 31 } ringing after it stopped.
Q. If it had been ringing before, you could have
heard it, couldn't you?
A. Yes, sir.
Q. You heard it afterwards?
A. Yes., sir.
Q. And it cleared the crossing?
A. Yes., sir.
Q. vVha t did you do then?
A. I went on up there and Mr. Chattin 's wife was getting
out and trying to get him out. His eye was cut up and she
asked me for a handkerchief to put over bis eye.
Q. Did his car pass you that morning?
A. Yes., sir.
Q. What was its speed?
A. About twenty or twenty-five.
page 30 }

-

_J

Supreme Court of Appeals of Virginia

24

lVilliam Moore.
Q. And how far is it from the crossing to where you were
standing!
A. About 200 yards, I would think.
Q. You had a clear view of the crossing Y
A. Yes, sir.
Q. Is there a piece of trees there that obstructs the viewf
A. Yes, you couldn't see the train until it got almost to the
crossing.
Q. Th~t 's all.
CROSS EX.A.MINATION.
By Mr~ Sanford:
Q. Did you hear the train before the accident f
A. Yes, sir, I heard the train coming.
Q. But you didn't hear the whistle blow or the bell ringt
A. I wouldn't sav if it did or didn't.. but I didn't hear it.
Q. After the accident you did hear 'itt
·
.il. Yes, sir.
.
Q. That was after the train had left the crossingt
A. Yes, sir.
Q. After the accident and the train was pulling on down
you heard the bell ringing?
·
A. Yes, sir.
Q. That's all.

page 32

~

CROSS EXAMINATION.

By Mr. Aiken:
.
Q. Do you know Mr. James Chattin, the driver of the car?
A. I don't know him personally; I have seen him around a
lot.
Q. Do you know if there is anything wrong witl1 his evesighU
.
A. No, sir, not that I know of.
Q. You say you were about 200 yards from the crossing
and tl1ey passed you Y
A: Yes, sir.
Q. Aud the train was f arlher than that awav 'l
A. Yes, sir.
.
·
Q. And you heard itY
A. Yes, sir.
Q. It was making right much noise Y
page 33 } A. Not too much.
Q.. You could hear itt
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TVill-iam Moore.
A. Yes, sir.
.
Q. vVas there anything· unusual ·about the way Mr. Chattin-·
was driving that car¥
·
A. No, sir, just about the same as usual.
Q. Do you see him come by there often 1
A. Yes, sir.
·
Q. He comes by every morning¥
A. Yes, sir.
·Q. Did you notice him trying to stop the car?
A. I didn't pay much attention; We were talking and
Horace Garrett said, '' I believe he is going to hit the train,''
and about that time I looked around and it hit.
Q. vVas he stopped?
A. He was slowed down.
Q. Was the car still running?
A. I don't know; when I looked around it had hit. ·
Q. Could you see the train then¥
A. Yes I saw it as it came on to the crossing·.
Q. That's the way they were going (indicating on photo).
Here is the mail box.
A. It's back up this way.
Q. On this same road 1
A. Yes, sir.
Q·. How far is it from the crosl:,ing·?
page 34 ~ A.
e were standing right on this side of the
mail box, on this side of a Ii ttle curve, and the road
just goes on down to the crossing.
,
Q. You were about 200 yards from the crossing, and when
the car approached the crossing·, you heard it and saw it both Y
A. I heard it, and I dicln 't actually see it. Horace Garrett
said, "I believe it's going to bit", and I looked around.
Q. Could you have seen it 1
A. I guess I could.
Q. Two hundreds yards away, you could see it?
A. Yes, sir.
Q. That's all.

,v

CROSS EXAMINATION.
By

nir.

Sanford:

Q. At the time you could have seen the train, it was in the

crossing, wasn't it?
A. Yes, sir, at the time I saw it, it was in the crossing.
Q. From where you were standing·, could you see it except
in the crossing 7
·
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I-I orace Garrett.

A.. No, sir, just as it came into the crossing.
Q. That's all.
page 35

~

HORA.CE GARRETT:
the next witness for the plaintiff, being duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Fowler:
Q. ·what is your name!
A.. Horace Garrett.
Q. ·where do you live?
A. Just beyond Stokesland.
Q. Do y~:m go to school?
A.. Yes, sir.
. Q. Do you live on a farm?
A. No.
Q. Did you live on the farm at the time you were going to.
school last year 1
.A. No.
Q. Where do you go to school?
A.. Baltimore this year.
Q. ·where were you going February of this year?
.A. West End.
Q. Did you catch the bus to go to school Y
A.. Yes, sir.
Q. Where did you catch the bus?
A.. In front of Mr. White's.
Q. Does be live near the Danville & "'\,Yes tern?
A. Yes, sir.
Q. How far from the crossing did you wait for the bus?
A.. I don't know, but I would judge about a hundred and
fifty ya rcls.
page 36 ~ Q. ·w110 was with you on February 23rd when
·
you caught the bus?
A.. Bill Moore, his brother Edwin Moore, and a little girl
they were keeping, about t11at high.
Q. From where you were, could you see the crossing?
A.. Yes, sir.
Q. Look at this picture and tell me, if you can see Mr.
White's house or where you were standingi
A. Yes, sir.
Q: Point out to these gentlemen right here where yon were
standing.
·
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II ora.ce Garrett.

A. I was rig·ht there, I think.
Q. What is right there? Is it a house?
A. No, not exactly.
Q. What is at the place that you can describe f
A. A mail box.
Q. This is the mailbox here t
A. Yes, sir..
Q. From that mail box you can s·ee the crossing where the
train came along in a western direction along the D & W 1
A. Yes, sir..
Mr. Fowler: If your Honor please, I lmve gone ahead and
shown this picture without placing it in the evidence. It was
agreed that we would introduce them without the photographer. I want to introduce this into evidence.
page 37.} · The Court: All right. Let is be filed as Garrett, Exhibit 1.
Q. While you boys were waiting for the bus on this morning of February 23rd, did an automobile pass you driven by
Mr. Chattin?
A. Yes, sir.
Q. Do you know who was with him!
A. No, sir., I don't.
Q. vY ere there some other people t
A. There were three.
Q. Do you know how fast the car was going?
A. No, sir.
Q. When it passed you, tell the Court what you saw.
A .. I saw the car when it passed and started on out towards
the crossing, and Bill and Edwin were standing· there, and I
said, "I wonder if that car is going· to stop for the train",
because I had done heard it coming·, and we kept on watching,
and I saw the train coming right close to the crossing, and
the car was slowing down and I thought it was g·oing to stop,
but it never did completely stop until they collided on the
track, and then we went down to see what we could do.
Q. Did you see the car and the train hit f
A. It seemed to me like they met.
Q. You heard the train coming down the track?
A. Yes, sir.
page 38 ~
Q. Was that before you could see it?
A. Yes, sir.
Q. And you heard it coming?
A. Yes, sir.
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Horace Garrett.
Q.
A.
Q.
A.

On to the crossing Y
Yes, sir.
Did you hear the whistle blow°l
I couldn't swear it did.
Q. Did you hear the bell ring Y
A. I coulcln ~t swear to that either.
Q. Yon heard the train coming down the track T
A. Yes, sir.
.
Q. If that bell had rung and that whistle had blow11, would
you have heard it'l
l\Ir. Aiken: "\Ve object to that ..
The Court: · Objection is sustained; that's improper.
Q. You didn't hear it!
A. No .
Q. Did yon go to the scene f
A. Yes, sir.
Q. Did the train go beyond the crossing f
A. Yes, sir.
Q. Are yon familiar with the speed of trains f
A. No, sir.
Q. You couldn't tell how fast it was coming·f
A. No, sir.
Q.. That's all.

page 39 }

CROSS EXAMINATION.

By Mr. Aiken:
Q. What is your narnef
A. Horace Garrett .
.Q. You estimate that mail box to I>e about 150 yards from
the crossing Y
A. Yes, sir.
Q. And you saw Mr. Chattin driving along in his car on ilie
way to the crossingf
A. Yes, sir..
Q. And you I1eard tI1e train coming f
A. Yes,. sir.
Q. There was a body of woods betwe·en yon and the train?
.A. Not exactly T:>etween us.
Q. ··when yon saw Mr. Chattin approaching the crossing,.
you wondered about whether or not he· wa:s· going to stop!
A. Yes, sir.
Q. You heard it!
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11 orace Garrett.
A. Yes, sir.
Q. And you diclu 't know whether he was going to stop?

A. Yes, sir.
Q. What made you doubtful T
A. I don't know.Q. Did he slow down?
: .
A. Yes, sir.
Q. You saw that?
A. Yes, sir.
Q. How far was he from you when he began to slow down?
A. About as far as from here to the end of the
page 40 ~ courtroom.
Q. And you weren't worried then!
A. No, sir.
Q. You saw that he saw the train and didn't feel uneasy
any moref
A. No, sir.
Q. You think it's as far as from here to the courtroom? ·
A. Yes, sir.
Q. You were watching him all the time?
A. Yes, sir.
Q. That's all.

CROSS EXA1\HN4TION.
By Mr. Clement:
Q. Before the accident, did you hear the train whistle blow
or the bell ringf
A ..No, sir.
Q. That's all.

RE-CROSS EXAMINATION.
By Mr. Aiken:
Q. Did you hear them blow or you just don't know?
...~. Before the accident, no I didn't.
Q. You didn't hear them f
A. No.
Q. That's all.
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EDWIN 1\:£00RE..
the next witness for the plaintiff, being duly sworn, testified
as follows:

page 41

~

DIRECT EXAMINATION.

By Mr. Fowler:
Q. What is your name?
A. Edwin Moore.
Q. What is your age1
A. Eig·hteen.
Q. Do you go to school!
A. No, sir, I have finished.
Q. ·what kind of work do you do?
A. Farm.
Q. Where do you live?
A. Stokesland.
Q. Do you live near the D & W tracks f
A. About a half a mile.
Q. "\Vere you going to school last February!
A. Yes, sir.
Q. What mode of transportation. did you use?
A. I walked part of the way and then the bus picked us up.
Q. Where do you catch the bus 1
A. On the hard surface road. .
Q. Was that near Mr. ,,Thite's mail box, near the D & vV
crossing?
A. Right in front of Mr. White's.
Q. I want to show you this picture and ask you if you see
Mr. White's house .
.A. You can see it, ye8, sir.
Q. Can you tell where you were standing.
A. Rig·ht at this curve in-the road.
page 42 ~ Q. How do you identify it?
A. The mail box.
Q. How far do you think it is from where you were that
morning to the crossing Y
A. About 150 vards.
Q. Who was with you there at the time you were waiting
for the bus?
A. My brother and Horace Garrett and Frances Garrett
and Frances Garrett's sister.
Q. There were four of you Y
A. Yes, sir.
Q. Did you see anything· unusual there that morning?
A. No, sir.
. .
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E clwin 111oore.
Q. Did you see an automobile pass you Y
..l\.. Mr. Chattin passed.
Q. Passed right neai: you f

A. Yes, sir.
Q. Was he going towards the railroad or towards his·homeY

A. The railroad.
Q. Could you see the car from the time be passed you until
he got to the railroad tracks?
A. Yes, sir.
Q. Tell the Court and jury just what you saw when you
looked towards the car and the rnilroad tracks.
A. We were looking as the car passed, and we heard the
train coming·, and it seemed that they met right on the track,
and that's all I saw.
Q. From where you were standing·, from where
page 43 ~ you first heard the train, was there a piece of pine
that prevented you from seeing it?
A. Yes, sir.
Q. When you first saw it, wl1at attracted your attention Y
A. We knew the car was going toward the track and the
train was coming.
·
Q. Did you hear the train 300 feet or more before it got
to the crossing Y
A. I couldn't tell; I couldn't see the traii1.
Q. When you first heard the train and saw the car, from
that time until the accident, did you hear the bell ring or
the whistle blow?
A. I didn't pay any nttention to that; I couldn't say.
Q. You say the automobile just went on down there and
drove on up and they met?
A. That's right.
Q. Did ·you notice whether the tra'in slowed down, or
whether the automobile slowed clown for that crossing?
A. I couldn't tell.
Q. It's a little down hill coming down that track?
A. It's a little down bill for the train.
Q. You tell the Court and jury that you saw the thing just
as it occurred?
A. That's right.
Q. That's all.
CROSS EXAMINATION.
By Mr. Aiken:
page 44 }- Q. From where you boys were standing, could
you heard that train?
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111rs. Elizabeth Bryan.
A. Yes, sir.
Q. Did you hear it before Mr. Chattin 'scar got to the crosSingT
A. Yes,, sir, a little ways before.
Q. Did you notice that Mr. Chattin slowed down just before
he got to the crossing T
A. I couldn't tell.
Q. He was going slow anyway, wasu 't he!
A. Yes, sir.. ·
Q. Did you .go up to the crossing after this accident?
A. Yes, sir ..
Q. Did you hear Mr. James Chattin, the driver, say anythingi
A. No, sir.
Q. Did all of you boys hear the train Y
A. I heard it; I think they did.
Q. Didn't they say something about it 1
A. They said something a bout the train was coming.
Q. Horace Garrett said something about it, didn't he Y
A. Yes, sir.
Q. And you think you were about 150 yards awayt
A. Yes, sir.
Q. That's all.

MRS. ELIZABETH BRYAN,
the next witness for the plaintiff, being duly sworn,
page 45 } testified as follows :
DIRECT EXAMINATION.
By Mr. Fowler:
Q, What is your namef
A. Elizabeth Bryan.
Q. Where do you live, 1\frs. Bryan 1
A. Just beyond Stokesland.
Q. I believe that your daughter is mai~ried to Mr. Chattin.
A. That's correct.
Q. You and Mr. Chattin and his family live in tl1e same
neighborhood f
A. Mr. James Chattinf
Q. I mean you and your son-in-law.
A. They live in part of the house I live in, and Mr .•James
Chattin lives in the neig·I1borhood of Sfokesland.
Q. I want to ask yon if last February they were living in
your home!
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"llfrs. Elizabeth Brymi.

A. Yes.
Q. Did he come to your home and bring you and youi· sonin-law and daughter to work 1
A. Yes, sir.
Q. Where do you work 1
A. Schoolfield.
Q. How long had Mr. James Chattin been taking you all
to workf
A. A.pproximately three months.
Q. Did he drive to your home and pick you up?
page 46 ~ A. Yes, sir.
Q. Did that necessitate him traveling across the
D&
tracks just west of Stokesland ¥
A. Yes, sir.
Q. Did he come the morning of February 23rd and take you
all to work!
A. He did.
Q. ·what kind of car were you riding in l
A. Fc,rd.
(1. "'What position were you in, the front or back¥
A. I was in the back seat on the right-hand side.
Q. I believe you were in the back seat on ·the right-hand
side. '''ho was next to you 1
A. My daughter was on the left-hand side, on the edge of
the seat, in this position, and I was sitting facing her.
Q. ,vas James Chattin in this car.?
A. He was driving.
Q. 1Vas Norman in this automobile1
A. He was in the front seat by the driver.
Q. On the left or right side f
A. Rigl1t side.
Q. Do you recall passing tlmt morning a mail box and Rome
little boys waiting for the bus?
A. I do.
Q. Do you recall anything· about the speed of Mr. Chattin 's
car at that time, or between there and the railroad tracks?
A. I would judge he was g·oing· around 25 miles
page 47 ~ an hour.
Q. I believe you were in this car on the rear
seat on the right-hand side 7
A. Yes, sir.
Q. As you approac11ed the railroad tracks, I want you to
tell the Court and the jury what the situation was ancl ,vhat
happened.

,v
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A. As we approached the railroad tracks, James Chattin
slowed down as usual. He did every day as we passed the
crossing·, and we got within about 40 feet of the track, and I
was looking out of the left-hand side of the car and out the
window I saw tl1e train, by my daug·hter. She was sitting
kind of up on the edge of the seat by me, and as we passed
the pine, I saw the train. I was looking up the track, and I
saw it, and it seemed to be pretty close to us, and I hollered,
"There's the train", and it seemed to me tllat James put
forth every effort to stop and he did stop. I thought we
stopped just in time to keep it from hitting. I didn't have
time to see anything much, but that's what I thought. The
next thing I knew, I was sitting in the road and I saw my
daug·hter and Norman, and she lrnd his head on her lap, with
blood all over his face, and I remember going into the ambulance.
Q. Q. When you got within about 40 feet of the track, you
saw the train T
A. About 45, I guess, approximately.
page 48 ~ Q. ,vhat did James do., and what did Norman
do?
.A. I didn't have time to notice all of them. I just glanced
at the driver and he seemed to be making the motions of
stopping.
Q. Did he seem to be looking at the train until you hollered·t
A. No, he seemed to be looking the other way.
Q. And when you hollered, he stopped t
A. Yes, sir.
Q. You were injured?
A. Yes, sir.
Q. You have brought a suit?
A. Yes, sir.
Q. Is that going to have anything to do with your telling
the truth?
A. No, I will tell the truth, whatever.
Q. Did the train give you any signal, such as ringino· the
bell or blowing the whistle to warn you it was coming{'
A. I didn't hear anything; didn't hear the bell
the
whistle.
Q. Could you determine the speed of the train, anything
about the speed?
A. At that time, I just knew it was coming along, but thinking back, I would say about 30 or 35 miles an hour.
Q. Do you know if the back end passed the crossing· after
the collision?

or
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A. No, I knew nothing.
Q. Do the pines obstruct the view of anyone traveling in
the direction Mr. Chattin was going f
page 49 } A.. Yes, sir..
Q. About how far do you have to get from the
railroad crossing before you can observe a train coming,
traveling in a western direction?
A. Approximately 45 feet.
Q. You say you saw the train when it was immediately so
you could observe iU
A. I did.
Q. I believe you received severe injuries too in this acci·
dent.
A. I did.
Q. That's all.
CROSS EX.A.l\UNATION.

By Mr. Sanford:
Q. Did it appear to you that James Chattin started to slow
down soon after or about the time you hollered 1
A. He was already slowing down, but after I hoUered, he
slowed down more, then it appeared to me he tried to stop.
Q. It appeared to you he had stopped and you thought he
was in the clear t
A. Yes, sir.
Q. Do you recall whether any' portion of the engine passed,
before you blanked out Y
A. No, sir.
Q. You don't recall f
A. No, sir.
Q. I believe that track crosses the highway at a 'Very acute
angle, does it not?
page 50 } A. It does.
Q. You say your vision was obstructed and so
was Mr. Chattin 's vision obstructed until you were something
like 40 feet from the track?
A .. Something like 40 or 45.
.
Q. Was that the distance from the track where it crossed
the center of the highway·?
A. Yes, sir.
Q. That's all.
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CROSS EXAMINATION.
By :Mr. Aiken:
Q. I unde1~stood you to say that you noticed the train when
you were 40 to 45 feet from the crossing.
A. Yes, sir.
Q. Were you watching up to the left so as to see anything
as soon as you cleared the trees!
A. Yes, sir.
Q. You think yon saw the train immediately after clearing
the treesY
A. Yes, a-bout immediately after clearing the trees.
Q. From a point 45 feet from the crossing., how far to the
left down the track can you see f
A. Approximately 150 feet.
. Q. You are estimating you can see 150 feet when yon are
40 feet backf
A. Yes, sir.
Q. You have a clear view of the track when you are 40 or
45 feet away f
page 51 } A. Yes, sir.
Q. Do you thinl{ James saw it "l
A. I don't tbink he did.
Q. ,vhy not f
.
A. I think be was looking in the other direction..
Q. He didn't look in both directions f
A. I don't think so.
Q. Here is a photograph. Is tlmt the way it loolrs there!
A. Yes, sir.
l\fr. Sanford: Do you introduce that.
Mr. Aiken : Yes, we introduce them as D &

,v I, 2 and 3.

Q. You say you don't think James had seen that train when
you saw it.
A. I am sure he had not.
Q. Because he looked to yonr right f
A. I drive an automobile, and when I i2;et tllere, T always
look to the right :first because yon can't see to the left until
you get there. ·
Q. You don't think he I1ad looked to tlle left tiienT
A. No, because be hadn't had time. ·
Q. How fast was he going tl1en 7
A. I think he was making abont 20 miles an 110nr when I
:first saw the train.
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Q. You think he approached that crossing within 40 to 45
feet, still going· 20 -miles. an -houi:? . .
.!
. . __ _ .
A. I think he was.
page 52 -~ . Q. You clon't- think . he slowed down until you
spoke?
A. Yes, he was ··faster tlurn that before I spoke.
Q.~ You were on··the back seat ;:what makes·.you think he
w~s looking· to the right~, -·
.1\:•. J·jus_tJho.~_gl1t. so.·•.
Q.< Di.cl ~he ·have his .]1end turned that way¥
A.~I wasn'f'looking at him; I was]ooking at.the train.
Qr-How do y~u ·1m~w :}rn~ didn't see .'it 7 . ·:. , . _· ....
A. I don't know; I Jtlst thought he d1dn 't.
Q: You think he was lbokingto tbe,righU ·.
A. That's what I do ,vhen I cross there. .
Q~ With· three ·othet' pe'ople iir·the ear, .do you know why
a~y of them failed to see the ttain before yo1i were within 40
to 45 feet¥ ·- · ; · · : · · · l
:
~ • : • ••
·
.
·A. I·don't know whv. I don't know tl1at thev didn't see
it. '\Ve hacin 't gotteri fo where 'we could see it until I saw it.
· Q. Ycm don't think you got so you could see it until you
gpt within__ 45 feeU
· A. 'rha t 's mv 'idea.
Q. Did anybody else Ray anything to James except you?
A. No.
.
' ,. ··
' . ·.
-·
·
· . · ..
Q. Norman sat rigl,t there on the front seat with llim and
never said.a word V
· · ·
A. I don't know.
Q. So f~.i: a.~ you l\now, ~9rman was sitting there and never
f;aid-a word¥
·
··· · ·
·· ·
·
. · :
A. I don't know. I didn't hear him.
page 54 ~ Q. ·You think .James intended to slow down, in.
tending· to stop, about 40 feet from the tracks?
A. Yes, sir.
·
Q. Did his brakes slide¥
A. No, sir. ·
··
~. Wh~els- slide~
A: No.
. .,
Q~ Did the car skid 1
A. No. .. .. .
'
Q. Did he attempt to run off the road¥
A ..Not that I kriow of.
· ·
··'
~. Do y_~u know . Mr. ·Jame~ C,hattin very well f
A. I 4~ye.known .him a m1n~ber of years.
··
IQ . .Do. yqu .l~Ilow .if there _is ·anyt~ing ·wrong with his eyes Y
·1

1

•

-

··:·

_

•
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A. Not that I know of, very much. He wears gfasses, but
so do I.

: Q. Do you know if there is anything wrong with his ability
to see?
A. No.
Q. vVas there anything wrong with his brakes?
A. No.
Q. You tell us he attempted to stop that car as soon as
you spoke to him?
A. Yes, sir.
Q. .And you spoke to him as soon as you got to where you
could see around the trees and saw tbe train?
A. As soon as I saw the train there, I hollered,
page 55 ~ and it appeared to me tllat he stopped.
Q. Up until the time yon spoke to him, you think
he had not looked to the left, but was looking to the right?
A. I don't think so; if he had, he would lmve stopped.
, :Q. :Mrs. Bryan, as you approached that crossing there, did
you hear the train?
A. No.

Q.
A.
Q.
A.

Q.
A.
Q.

A.
Q.

Didn't hear a signal?
No.

You saw it before you heard itf
Yes.
Was there a radio in the cart
No.
Much conversation going on?
No.
That's all .
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!IRS. BERNIECE CHATTIN,
the next witness for the plaintiff, being duly sworu, testified
as follows:
DIRECT EXAMINATION.
By Mr. Fowler:
Q. What is your name, please.
A. Berniece Chattin.
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Berniece Chattin.

Q. Look at the Judge and the jury and answer the ques~
tions .
.A. Yes, sir.
Q. You are the wife of the plaintiff, Mr. Chattin!
A. That's right.
Q. You and your husband, I believe, are living with your
mother out near Stokesland, in Pittsylvania County.
A. That's right.
Q. And this accident happened in Pittsylvania County?
A. Yes, sir.
Q. ·wm you tell me, please mam, if you ,\'·ere in the automobile 011 the morning this accident occurred¥
A. Yes, sir.
Q. What was your position?
.
A. I was riding· on the left-hand side, directly behind the
driver.
Q. What kind of car was iU
.A. A 1937 Ford.
Q. Who was driving?
A. James Chattin.
page 64 } Q. And° he is a brother of your husband?
A. Yes, sir.
Q. Had they been hauling you back and forth on occasion?
A. Yes, sir.
Q. Did he do so this morning t
A. Yes, sir.
Q. What time did you live home or get to this crossing?
A. Around 7 :30..
·
Q. Who else was in the car?
A. My husband, my moth~r., and ,James.
Q. Do you recall passing some little boys near a mail box
near Mr. White's home?
A. Yes, I do.
Q. Do you recall about what speed James was making at
that time?
A. Around 20 or 25 at that time.
Q. Tell the Judge and Jury what happened; but I will ask
you this : Is the mail box up on a Mrt of knoll f
A. No, I would say it was fairlv level to the railroad tracks.
Q. Answer my otlier question."
A. As we approached the crossing, he slowed the car to
around ten miles anrl hour, and mother said, "Here comes a
train", and I looked to my right and then back to my left, and
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he was sto.ppilig, and I ·tho;ght had'·stoppe.d so we were. clear.;:··.
. _ : but by that time the traii1 had hit us.: ·
page 65 ~ ' Q. ·where was your husband Y· ·
( . · . 4. ~n the front seat.
Q.. I)id he say anythiiig-Y ·
A .. ~o.... n, :: ·.
Q•. ·'Wh&t- "\YRS .h~ doihgY·
A. I don't know. : . .
..
. ..
Q. vVhy .~idrt 't ~ames '.stop the cad ·
A, I don't know.·.
. . · .
Q. You s~y your mother l;ollered, ''Here come·s·the;;train'?.f
A.· Yes, sir.
.
Q. How far were y.ou from· the trank then·!
A. I would say approximately 40 feet.
Q. Di~ you see the. tratn immediately after· she '<lid-7 .
A ... Yes, after I turned· to· the 1·ight then I looked to the
left.
.
Q. lio.w f ~r. _wa~· it fro:rh the crossillg then?· .
. A ...It wasn't very far. I would say it was around 40 or-45 ,
feet. . ·· (' .. '·c ..
: .
Q. I mean the train; how far. was it' up. the railroad track ·1
A. I guess it was maybe ·a. httndred or ·a·hundred fifty .. foet ..
Q. ·where d_id t~e car ~to:r,?
}!) Rig·ht at ..the railroad track. ·
.
. ..
Q. Isn't there a sign there, Stop-, Look and List~n·r ·
A. Yes, sir.
Q. Do you know why he didn't stop,' look and listen·?·
A:. No.,..
.
Q: Your husband has received injuries; will you tell the·
Court how he suffers.·
·
page. 66 ~ A. He suffers 1·igbt much with bis Qack and some·
with. his eye. His -eye is bad~ arid tliey sav be·
needs another operation, but his baci is right bad. He can't
lift an~thing1 an~ h~ hasn't been able t~ wo'rk except two·
days this week on a temporary jo·b; lig·ht woi-k.
Q. Were the windows down or were they up Y
. A. I think the one on the right, on the side of my husband,
was.down ....
Q, DicJ. you hear the whistle blow or the bell ring Y
• •

I

'

'

a. ·No. r ·

... ·-

Q. That's alf.
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CROSS EXAMINATION.
By Mr. Clement:
Q. believe you said that you guessed the car was about
40 feet from the crossing when your mother made some re~
mark?
A.. About 40 or 45 feet.
Q. That's your opinion 1·
A.. Yes, sir.
Q. wr as that to the center of the highway as the track
crosses, to the center line of the track when it crosses!
A. To the first rail, to the near rail.
Q. In the center of the road t
A.. Yes, sir.
Q. Were you sitting so you were facing to the right or
noU
page 67 ~ A.. Yes, I was sitting· on the edge of the seat.
Q. So you were looking down the track in a
western direction as you approached f
A.. Yes, sir.
Q. And you lo'oked ahead 1
A. And then turned to my left.
Q. And where was the train then f
A. I would say 100 or 150 feet away.
Q. Do you have any estimate as to its speed f
A.. According to the car speed, I would say around 30 or
35.
Q. At that time, did you say James applied his brakes and
stopp~d 7
A. He did apply his brakes and stop.
Q. He did stop when your mother called bis attention to the
train?
A. He did stop, but not. in time.
Q. But he did stop.
· A. Yes, sir.
Q. What part of the train struck the car f
A. I don't know.
Q. That's all.

r

CROSS EXAMINATION.
By Mr. Aiken:
.
Q. You say you were sitting on the edge of the rear seat
-and looking to your right?
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page 68 ~

A. Yes, sir.
Q. You didn't feel that it was up to you to help

the driver look for a train?
A. Why certainly I did.
Q. Did you look to the right?
A. Yes, I looked to the right.
Q. But not to the left?
.
A. I looked to the left after my mother said, '' there is a
train.''
Q. That was the first you knew about it?
A. Yes, sir.
Q. You think you were between 40 and 45 feet from the
tracks then?
· A. Yes, sir.
Q. You certainly hadn't looked. to the left any closer than
45 feeU
A. No.
Q. Do you know what Mr. Norman Chattin was doing then f
A. No.
Q. Did you hear him say any word of warning to Mr. ,James
Chattin?
A. I didn't hear anybody say anything except what mother
said.
Q. All of you knew that Mr. James Chattin was not obeying the sign to stop, look and listen?
A. ·would you repeat that.
Q. I say all of you knew that James was not obeving that
sign that says, '' Stop, Look and Listen''? ..., ·
page 69 t A. Yes, he was stopping; he was slowing .up to
stop then when she said that.
Q. He was already slowing up?
A. Yes.
Q. Do you know if he had seen the train?
A. I don't know.
Q. How fast do you think he was going?
A. Wben we came around the curve, I would say 25, but
then he slowed down to 10 or 15. 1
Q. ·when your mother said, '' There comes the train.'', how
fast was he driving then t
A. I don't know then; I know he slowed down to 10 or 15
before he stopped.
Q. What I want to know is how fast was he going when he
atarted to stop?
A. Wben he started stopping., he was going 25, but then he
slowed down to 10 or 15.
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Q. You think he went to within 40 feet of the tracks going

257

A. No.
Q. That's not iU
A. No, he slowed down,.
Q. When yoi.t mother told him the train was there, how fast
was he going T
A. About fifteen.
Q. And you weren't uneasy, you thought he could stop t
A. Sure, I thought he had stoppe~
page 70 } Q. You didn't get frightened or worried until it
hiU
A. Yes, I was frig·htened when I saw it, but then when I
knew he was stopping, I thought he saw it and realized.
Q. You don't think he saw it until your mother said something?
A. I don't know.
Q. Did he do anything to indicate it?
A. He was slowing down.
Q. Was he slowing down much?
A. Yes.
Q. What is your idea about when you were 45 feet from the
track how far to the left do you think you can see t
A. About 150 feet.
Q. You don't think you can see any farther than thaU
A. No.
Q. You do think you can see 150 feet when you are 45 feet
away?
A. Yes, sir.
Q. Wben you are 100 feet away how far can you see?
A. I doubt if you can see at all then because of the pines.
Q. You never had measured iU
A. No.
Q. I will hand you a photograph marked Exhibit D & W 3.
Is that the way the road looks Y
A. Yes, sir.
Q. That was taken 114 feet away from the tracks. Do you
see a man standing down on the tracks?
page 71} A. Yes, sir.
Q. How far do you think he is away?
A. I don't have anv idea.
Q. When you were ·175 feet from the track8, was .James doing anything at all?
A. I don't know about that.
Q. Does he go over there every day t
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A. Not every day..
Q. Almost every day f
A .. At that. time,, he went over it about five days a week ..
Q.. How long had J'arnes been living. in that nei.ghborhoodf
A. I don't know..
Q.. How long had Mr. Norman Chattin been. there t
.A- He had been in that house about two months ..
Q. How about in the neighborhood!
A .. He had been there a little over a year ..
Q. He was familiar with the crossing!
A. Oh, yes ..
Q. All of you were f
A. Yes ...
Q. Were you looking at James at the- time. you approached
that crossing!
·
A. Not parti~ularly..
Q. You don't know which way he·was looking!
.A .. No..
'
Q.. You don't know which way }fr.. Norman Chattin was
looking!
.A.. No.
Q.. Yon were looking to the :r:ight r
page· 72 } A. Yes, sir.
Q. How about your motherf
A .. I don't know; evidently she was looking to the· left.. She
saw the train before I did.
Q. You have brought a suit, haven't you Y
A. Yes, sir.
Q. Did you hear the train at all Y
A~ Yes, I heard it when we g.ot right to it ..
Q.. Did you hear it before you saw it Y
A. No, I saw it first.
- 1
Q. Did you have a radio in that cart
A. I don't think so.
Q. Was there one playing!
.A. Nor
Q. It was broad daylight Y
A. Yes, sir.
Q. Clear weather t
A. Yesr sir.
Q. Tliat "s· all..

The· Court : Did you see the train before your mother
called your attention to iU
·witness: No ..
....._.
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The Court: You saw it immediately afterwards Y
·witness: Yes.
The Court: At that time, how far were you from the
tracks 1
·witness: .A.bout 40 or 45 feet.
page 73 ~ The Court: ,vm you point out some object in
the Courtroom to show the distance vou were from
ill
.
Witness: From the train or the track?
The Court : The track.
.
"\Vitness: About the third door down.
The Court: At that time, how fast were you traveling¥
,vitness: I would say 15 miles an hour at that time. He
had slowed down then.
The Court: All right., stand aside.
NORM.AN CHATTIN,
the plaintiff, a witness in bis own behalf, being duly sworn,
testified as follows :
DIRECT EX.A:MINATION.
By Mr. Fowler:
Q. What is your name I
A. Norman Chattin.
Q. vVha t is your age 1
A. Twenty-three.
Q. I believe you are married?
A. That's right.
Q. .And what is your occupation I
A. I was a textile worker when this accident happened.
Q. At the time of the injury or the wreck complained of
here, will you tell me ,vhat your average weekly wage was I
A. Around fifty to fifty-five dollars; average
page 74 ~ fifty a week.
Q. How many weeks have you been out of work?
A. Over a period of six months. At the present time,
against the request of Dr. Kinser, I went back to work last
week on a temporary basis, employed by Dan River Mills,
but it's just on loom room tickets.
Q. Yon have lost six mouths work f
A. Yes, sir.
Q. As a result of this accidenU
A. Yes, sir.
Q. Could you say 4ow many weeks you have lost 1
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A. Around 50 weeks.
Q. You have lost six months?
A. Yes, sir.
Q. How many weeks in a month?
A. Four.
Q. Then you have lost about 24 weeks f
.A. Yes, sir.
Q. You have a total loss of time of approximately $1,2001
A. That's right.
Q. I believe you were in Memorial Hospital for sometime f
A. That's right.
Q. I hand you a bill from Dr. Kenneth L. Pickeral, Duke
University, Durham, North Carolina. Please tell us what it
is in connection with and the amount.
·
A. It was in connection with my injury. I went down to
Duke.
page 75 ~ Q. How much is the bill f
A. Ten dollars.
Q. I believe Dr. Bailey sent you to Dr. ·watson for attention T
A. Yes, sir.
Q. Is that Dr. ·watson 's bilH
A. Yes, it's $48. He is not tl1rough with me, of. course.
He said he wanted to examine me along from time to time
some more.
Q. That's up until this time?
A. That's right.
Q. I hand you a bill from Memorial Hospital, Danville, Virginia.! in the amount of $197.40, and another in the amount of
$38.25. and another in the amount of $15.00.
A. That's right.
Q. Were those bills necessary as a result of your injuries f
A. That's right; they are all the result.
Q. I believe Dr. Bailey's bill was $250?
A. Yes, sir.
Q. Dr. Kinser was $280?
A. That's right.
·Q. Now, I want you to tell the Juclg-e and the Jurv, on the
date of this accident, Norman, just tell the Court what time
you and your folks left home for work.
A. We left home around 7 :30 that morning. I would say
around twenty after seven.
Q. W'bo was in the car with you?
A. My wife was in there and her mother and tla mes and
myself.
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page 76 }

Q. What position was you in; I mean, wllat position did you occupy in the car Y

•

A. In the front seat, on James 's right.
Q. On the driver's right-hand side?
A. Yes, sir.
Q. I want you to tell the Jury just what happened when
you drove up there.
·A. After James came over to get us, we were driving along
the highway about 25 or 30, and just as he reached the cross~
ing, he began slowing down before he reached it, and some
distance back., Mrs. Bryan gave a warning, she said, "There's
a train.", and immediately after that, I looked to my right,
and just as I looked back from it to the left, I saw it coming.,
and James came to a complete stop, and I thought he had
stopped just in time for it to have missed us, and just as he
stopped, it struck, and I was knocked unconscious.
Q. How far back from the track was your view obstructed
by obstructions Y
A. There are a lot of pines there that obstruct your view.
I would say approximately 45 to 50 feet.
Q. As you came up there, which direction did yon lookY
A. I was looking straight ahead at first, and when she
said, ''there is a train'', I looked to the rig·ht, down the track.
Q. How far were you from the track?
A. About 45 to 50 feet.
page 77 } Q. Do you know why James didn't stop Y
A. No.
Q. He knows those sig11s are there, those ''Stop, Look and
Listen'' signs Y He is familiar with the crossing?
A. Yes, sir.
Q. And you are familiar with it-!
A. Yes, sir.
Q. He was slackening speed as he approached Y
A. Yes, he was slowing down.
Q. Did James see the train until your mother-in-law hollered?
A. I just don't know whether he did or not.
Q. What did he do after she hollered Y
A. He began to apply his brakes to stop.
Q. He tried to make. an effort to stop!
A. That's right.
Q. Of course, you don't know how far the train went after
the wreck?
A. No, sir.
Q. Was you keeping a proper lookout as you came up there Y

48

Supreme Conrt of Appeals of Virginia

N ormafl Coot tin •
.A. Yes, I was noticing.
·
Q. Afte'r you saw this train and saw your situation, could
you tell me about how far the train was up the track, when
you saw iU
.A. You mean after Mrs. Bryan said, "There's the train"!
Q. Yes.
A. I would say it was 150 to 200 feet down the track.
· Q. What speed would you say you were travelpage 78 ~ ·i~g· at the time ::M:rs. Bryan observed the train coming?
.A. I would say around 15 to 20., then, when she warned
him.
Q. Did the whistle blow or the bell ring 7
.A. No, it did not.
Q. Tell me about the injury, Norman, and how yon have
suffered with your back and what the treatment is.
.A. I received this back injury, and also the eye injury, as
a result of the accident. ::M:y back still bothers me a considerable lot, and I stayed in a· cast, as Dr. Kinser said this
morning, for eight weeks or so, and at the present time, I
have to wear this steel brace on my back, and that bothers
me a lot in some types of weather, and my eye doesn't open up
after this cut; even after the operations, it doesn't open up.
This lid seems to have grown together, and when I strain it, it
runs, and when I look out of this corner, I can't see.
Q. If your Honor please, I would like for him to take his
glasses off.
.A. It went up over here., and cut down over here. A11d
then, of course, this brace on my back.
Q. Did you suffer much pain as a result of the injury!
A. Yes, a lot.
Q. When you were in a cast, was it in the summer time or
later¥
.A. It was in the summer before I taken it off.
page 79 ~ Q. Have you gotten to the point you can go back
to work, or have you imp:f:'oved so you can go back f
A. Not the type of work I was doing. He advised me not
to work, but like everybody else, I have got to g·et back to
something, and so temporarily, I am on a temporary job; all
light work.
Q. When did you start f
A. Last Wednesday.
Q. You have other hospital and medical expenses to.q:,
haven't you Y
.A. Yes, I have to go back for this plastic surgery.

,
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Q. You don't know anything about what happened after
the accident 7 You don't know how far the train went down
the track!
A. No, I was unconscious. I came to in the hospital.
Q. In observing the right and left-hand side of the road
as you go up to this crossing, isn't the right side obstructed?
A. Yes, it was grown up and very obstructed. It has been
cleaned up now. And it.runs at an angle. You have to look
almost completely around to the right, and that's what be
was doing·.
Q. Were you looking to the right?
A. At first I was looking straight ahead, and· Mrs. Bryan
said, "There comes the train'', and I turned and looked to
the right and then I turned to the left.
Q. Why didn't you get out of the carf
page 80 ~ A. I never had time. As soon as James stopped.,
the train struck.
Q. What did you do, freeze 1
A. Yes, I guess so.
Q. That's all.
CROSS EXAMINATION.
By l\fr. Sanford:
Q. You left home about twenty after seven. Is that correct?
A. As best I can remember. "\Ve usually leave about that
time.
Q. How long have you been riding with James Chattin,
your brother, to work?
A. Around three months.
Q. You were working on the eight o'clock shift Y
A. The first shift at Dan River.
Q. You were proceeding along about 25 or 30 miles per
house until you got close to the railroad crossing?
A. Yes, sir
Q. I believe you said as he approached the crossing, l1c
stn rh d i;lowing down?
..
A. Yes, ~ir.
Q. And then at about that time, your mother-in-law said,
"There's a train", and then I believe you said he was going
about 15 or 20?
A. Something like that.
Q. And then he slowed down considerably?
1

Supreme Court of Appeals of Virgi~a

50
,1

N ornian Chattin.

•

page 81

~

A. Yes, sir.

·

Q. And you thought he had stopped and was in

the clear?
A. What time I had to think, I thought he was in the clear.
Q. I believe that track crosses the highway at a very acute
angle?
A. Yes, sir.
Q. The right-hand side of the car reaches the track before
the left-hand side does Y
A. Yes, sir, according to the angle.
Q. Have you ever had occasion to measure iU
· A. No, I haven't measured it; I have stopped close by and
saw it was an angle.
Q. Up to the time, or immediately before the accident ,ccurred, was James Chattin doing anything that you considered to be dangerous in the operation of his car?
A. No, sir.
Q. At the time the accident occurred, was there anything
he did., or anything about his conduct that would make you
think he was guilty of gToss negligence~
A. Not that I recall.
Q. That's all.

CROSS EXAMINATION.
By Mr. Aiken:
Q. You were aware that James had gone to within 45 feet
of that crossing still running at a speed of 151 to 20 miles an
hour?
A. Yes, sir.
Q. You don't consider that reckless?
page 82 ~ A. No, not that far from it.
Q. It was perfectly apparent to you that he was
not going to stop, l.ook and listen a safe distance from those
tracks, wasn't iU
A. I thought he was going to stop in time .
. Q. You thought he was going to stop in time before he got
right on the track; is that what you thought?
A. I thought he would stop in time.
Q. It was perfectly apparent to you when you were witllin
40 to 45 feet, and James was running 15 to 20 miles an hour
that he would not stop at a safe distance.
.A. I thoug·ht he would.
Q. How far would you say was a safe distance?
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A. A distance where he was clear of the tracks.
You thought it was safe to shave it as close as possible Y
Not shave it, but just so the train could get by.
You didn't warn him at all.
She had already warned him.
.
Q. You didn't say one word; you didn't say, ''~Tames, look
out"?
A. She had already warned him.
Q. I am asking you.
A. No.
:
Q. Here is a photograph taken ·l\-Iay 6, 194'9, a di.stance of 57
feet from the crossing. You were going that way?
A. Yes, sir.
Q. The train was coming from down that way Y
page 83 ~ A. Yes, sir.
Q. Can you tell this jury, with you on the front
seat and James on the front seat, why neither one of your saw
that train?
A. You have to be around 50· feet before you can get a complete view.
Q. This is 57 feet. There is a man way down the track.
Now why didn't you see that train Y
.
A. Why he didn't see it, I don't know. I looked to the
right and when I looked to the left the train was closer and
we were hit then.
Q. If you had looked straight ahead you would have seen it.
A. I was looking to the right.
Q. Why didn't you and James see that train before she said
a word?
.
A. I can't speak for him, I don't know why he didn't see it.
Q. Now, Mr. Chattin, did you and James, before this accident, go over that crossing practically every dayY
A. Yes, we had to cross it every day.
Q. What was his habit there? Did he make a habit of
stopping at that crossing to look or listen?
A. Yes, sir.
Q. How far from the track did he F.top¥
A. I don't know how far he stopped; he just stopped clear
of the track.
page 84 ~ Q. He always stopped, whether a train was coming or not?
..:\.. Yes, sir.
Q Always did, whether there was a train coming or noU .
A. He obeyed the sign.
Q. All the time.
Q.
A.
Q.
A.

1

Supreme Ooort of Appeals of Virginia

52

N ormain Chattiff.

....

A. I don't know, but every time I was with him he did ..
Q. It was his habit to stop whether there was a traiu the1·<?
or not?. .
A. Yes, sir.
Q. On this day when there was a train, he didn't stop!
· A. He just didn't stop in time. He was too close ..
Q. He stopped, but he stopp~d right on the track 1
A. Yes, sir.
Q. Did you hear the train 1
A.. Yes, I heard it.
Q. And James was ·l'ight by yon f
A. Yes, be was right by me.
Q. And you still haven't said anything to James yet.
A.. No, I didn't say anything.
Q. I hand you D & "\V Exhibit 2, taken the same day, May 6,
1949, 90 feet back, and D & W Exhibit 3, taken the same clay,
taken 114 feet back. Is that the way it looks!
A. Well., a car driving where the road is this far back, a
car has to get up farther.
Q. And this one, was taken 114 feet back. Of course, I
know the car has to stay on the road.. That's all.
page 85

r·

RE-CROSS EXAMINATION.

By Mr. Sanford:
Q. You testified you heard the train. "\Vas that after Mrs.
Bryan said, ''There's a train''!
.A.. Yes, I heard it then.
Q. You hacl not heard it before?
.A. No, sir.
·
Q. Was the train then right close to the crossing f
A. Yes, it was.
Q. When you looked back, yon looked to· the right first and
then looked back, and it was close to the crossing?
A. Yes, right close.
Q. He was stopping and yon thought he was in the clear 1
A. Yes, I thought he was in the clear.
Q. I believe you did testify. that there was no whistle or
bellf

A. No, sir.
Q. That "s all.

Danville and Western Ry. Co. v. N. Chattin, et als.

53

Norman Chattin.
RE-CROSS EXAMINATION.
· By Mr. Aiken:
Q. You didn't hear the whistle blow 1
A. It didn't "blow.
Q. How do you know 1
A. I would have heard it.
Q. vVell, now, l'et 's talk about that a minute. ·why would
you! .
A. If I heard the train, I would have heard the whistle.
Q. You looked and didn't see the train.
page 86 r A. Well, the whistle blows so you can hear it;
isn't that right ·i
Q. You didn't hear it until Mrs. Bryan called your a~tention to iU
A. I don't recall hearing it until she brought up the subject.
Q. Then you saw it and heard it both?
A. Yes, I heard it then.
Q. The window on your side was open T
A. Yes, sir.
Q. How about on James 's side 1
A. I don't remember.
Q. That's all.
Plaintiff Chattin Rests.
At this point, counsel for plaintiff and c.ounsel for defendant Danville and "\Vestern Railway Company and counsel for
defendant James Chattin were heard by the Court in cluunbers, as follows :
l\Ir. Sanford: Counsel for James Chattin moves to strike
the evidence as to him because the evidence of the plaintiff
fails to disclose that J arnes vV. Chattin was guilty of any
negligence that could be considered gross and culpable negligence. ·while it is true that the fact that hP did
page 87 r not stop in time to miss the train might be considered by the jury as being simple negligence., certainly, from the statement of the plaintiff himself that James
Chattin was not guilty of any reckless conduct, it seems to
me that the case cannot rise any higher than the plaintiff,
and his statement was to the effect that James did everything
he could do under the circumstances as they then existed. ·
The Court: What do YOU sav Mr. Dodson 7
Mr. Dodson: Evidence has been given by testimony that
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the defendant Chattin drove his car on the railroad trac}{
in the path of an on-coming train, wl1e11 he was familiar ·with
the crossing, and if he had been looking, could have seen the
train coming·, which is, in the opinion of the pluintif-f 's counsel, sufficient evidence for the jury to return a finding of gross
neg·lig·ence against the defcudant James Chattin. It is further stated bv one of the witnesses that the defendant Chattin
apparently clid not see the train until she holle1;ed.
Mr. Aiken : Right on that point, I dou 't think the plaintiff
Norman Chattin is the proper judge of whether James was
guilty of any reckless conduct or not. I think that
pag·e 88 ~ is for the jury and the Court. Now according to
all of the evidence here, James Chattin made it
right on down that road when he had a plain view of the oncoming train, and made no effort to stop 11i.s car at a distance
back there when he could have stopped it, and that he was
informed of the presence of the train sometime after the train
had been in full view to him, and then went on and fouled the
track. It seems to me tlmt what he did is certainly gross negligence, if the jury thinks so. Of course, I know tl1at Norman
doesn't say that he saw him do anything: reckless, hut I don't
think Norman can say. He can say what be did or didn't do.,
and then it's up to the Court and the Jury.
The Court: The motion will be overruled as to the striking· of the evidence as to the defendant James Chattin.
Mr. Aiken: I would like to make a motion that the evidence
of the plaintiff as to tbe Danville and Vvestern be stricken
upon the grounds tllat tbe entire evidence shows that the Danville and Western was guilty of no negligence that was a
proximate cause. That whetl1er or not the ·stutupag·e 89 ~ tory sig·nals were g:iven, that this driver, and every. · one in the car, had an opportunity to see and did
see the approaching train in time to be apprised of it, and
whether the statutory signals were given or not, the failure
to give them was not a proximate cause.
Mr. Fowler: The plaintiff contends that evidence is undisputed that the statutory signals were not given.
The Court: Assuming that to be true, what do you say as
to the failure to give the signals being· the proximate cause f ·
·certainly, this man was warned 45 feet up the road. He was
warned by his mother-in-law, "Here comes the train", and
then he didn't stop.
Mr. Fowler: And that such failure to give tl1e statutory
signals certainly contributed to the injury sustained by the
plaintiff. The speed of the train and the distance that it went
after the collision added to the failure to give tlie statutory
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:signals, certainly contributed as a proximate cause to the
injuries received, .and that the evidence is sufficient to support a finding by the jury that the negligence of the railroad
company proximately contribut~d to the injuries complained
of..
page 90 ~ The Court: What is the purpose of tile statutory signals?
Mr. Fowler: To warn people of the track..
The Court : This man said he knew the track was there..
,vas this man given a warning by other means or wasn't he?
Mr. Fowler: Not in time to stop. If the whistle had blown
up where the little boys we're, they were out on this knoll.
If the whistle had blown, they could have heard it.. They
would have been warned- as to the approaclling train. irhat's
the purpose of the requirement to blow 600 feet away and to
continue to do so. If it was just for the purpose of stopping·
where the view wa-s obscured, it would be all right to blow it
100 feet away, but the purpose of it is to keep them off at
that distance. If it bad blown, they would never have been
on that track.
Mr. Sanford: Of course the purpose of the statutory signals is to warn a person using the highway that a train is
approaching. The Legislature has seen :fit to do that because
of the fact that so many of the g-rade crossings have obstructions, and also because there are travelers wl10 may not be
familiar with the crossing. In this particula1~ inpage 91 } stance., according to the evidence, the clos~st point
that this man could have seen the train wRR 40 to
45 feet. We will say 40 feet, since that is the most favorable
to the defendant, and at that time he was going· 20 miles a.n
hour. One witness said 15 to 20, 40 feet from the track. At
that particular moment, if he had applied his brakes, going
20 miles an hour, he would have breached that trar.k, because
of its angle. It will develop later, if this goes to the jury,
that the angle was something the man was not familiar with,
and but for that angle, the acc.ident would not have occurred.
For that reason, we think it should go to the jury, and also
because of the fact that if the railroad fails to give the statutory signals, the contributory negligence of the driver is rJot
available, except in mitigation of damages. Another thing is
that the law does not require that he must stop, look and
listen. The law requires that he slow down to 5 ·miles per
hour, but the failure to do that is not negligen~e that is available to the railroad.
The Court: Because of the doctrine of comparative negligence.
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page 92 ~

Mr. Aiken: The doctrine of comparative negligence., of course, has nothing to do with proximate

cause.
Mr. Sanford: James Chattin will testify 1 so far as I know,
that if the whistle had blown or the bell rung, he would not
have waited to see the train, he would have stopped. That is
not evidence before the Court, and of course is premature
until after the evidence of our defendant.
Mr. Fowler: And that in this particular case, that the issue should be submitted to the jury because of 1.he obstructions of the view appro'aching the track, which condition was
known by the eng·ineer, or should have been known by him.
The Court: The motion will be overruled at this time.
We.will have to go on with the case.
·
Mr: Aiken: Counsel for Danville and "\Vc:,tern Railway
Company, defendant, excepts to the ruling of the Court as
to its motion.
Mr. Sanford: Counsel for defendant James Chattin excepts to the ruling of the Court as to his motion.
page 93

~

JAMES W. CHATTIN,
defendant, a witness in his own behalf, being duly
sworn, testified as fallows:
DIRECT E..~AMINATION.
By Mr. Sanfo1·d:
Q. You are Mr .. James vV. Chattin t
A. That's right.
Q. Where do you live?
A. Stokesland ..
Q. I believe you are a brother to l\fr. Norman Chattin, who
has testified here and is the plaintiff in this case.
A. Yes, sir.
Q. Where do you work!
A. Schoolfield, textile..
Q. Dan River Mills °l
A. Yes, sir.
Q. Mr. Chattin, have you been in the habit of taidng your
brother and his wife and his mother-in-Iuw., Mrs. Bryan along
with you to work each morningf
. A. Yes, sir. ·
. Q. In going to work from your borne, how clo you go°l
A. I have to go down the Loop Road.
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Q. Do you pick them up on the way 1
A. No, sir, I go down to Mr. Bryan's and pick them up.
Q. You pick them up at bis house 1
A. Yes, sir.
Q. And travel the Loop Road ·1
A. Yes, sir.
page 94 ~ Q. It comes into Route 29 at Baker's Service
Station V
A. Yes, sir.
Q. What time did you leave from the Baker home on the
morning this accident happened?
A. At twenty or twenty-five after seven.
Q. Is that or not the usual time you lefU
A. Yes, sir.
Q. You went to work at eight o'clock!
A. Yes, sir.
Q. And how far did you have to travel to g·et to the mill!
A. I would say right around three or four miles.
Q. When you got there, did you have to look for a parking
place, or did you have a space provided for you f
A. Vv e have a space provided for the workers.
Q. On this morning, did you have as much time as usual 7
A. Yes, sir.
Q. ·were you in any hurry?
A. No, sir, not at all.
(~. Before you reached this crossing, how fast were you
going·f
A. I would say around twenty or twenty-five.
Q. You are familiar with the crossing!
A. Yes, sir.
(J. Yon knew it was there f
A. Yes, sir.
Q. As you approached the crossing·, did you hear anything
to make you think the train was coming?
page 95 ~ A. No, sir.
Q. W'hcn did :you first know that a train was approac11ing f
A. ·wen, I heard :Mrs. Bryan say, "there is the train", and
I was conscious of it then.
Q. At the time she saw it, you were conscious of iU
A. Yes, sh·.
Q. ,v11at were you doing?
A. I was slowing down tllen and I just applied my brakes~
and stopped.
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Q. ·when you stopped., did you think you were in tho clear 1
A. Yes, sir.
Q. Had you reached the tracks then?
.A. No, not then.
Q. When you stopped, you had not reached the tracks?
A. No, sir.
Q. Were you familiar with the angle the tracks crossed the
highway?
A. I never would have thoug·bt it crossed at that angle until after the accident. The way that track runs, I never would
have thought there was that much ang·le.
Q. After you stopped, did any portion of the train pass you
before it struck you f
A. It seemed to me it was something on the front of the
engine that wheeled me right around.
Q. · It seemed to you that something on the front of the engine struck you?
page 96 ~ A. Yes, s'ir.
Q. When you first saw, or could have :first seen
it, how far were you from the track on your side, from where
the center of the track crosses the highway?
A. I would say, just judging from it, you have to g·et within
about 30 feet of the track before you could see on account of
the pines.
Q. Have you, since the accident, stepped off that distance
to see where you could actually see down the trackf
.A.. Yes, sir.
Q. And how far did you find it?
A. Right around 30 feet of the track.
Q. Does that put you closer or farther from the track on
the right-hand side? I mean, when you are back 30 feet, and
you say that is the distance from the track going down the
center of the highway, would that put your right wheel closer
to the track or farther from the track than 30 feet f
A. Closer.
Q. At the time :M:rs. Bryan said, "There is a train'', and
you saw it., how fast were you going?
A. I will say I wasn't going over ten or fifteen.
Q. As soon as you could react, you put on your brakes 1
A. That's right.
Q. And stopped?
A. Yes, sir.
pag·e 97 ~ Q. But the train hit you?
A. Yes, sir.
Q. Were you injured as a result of this accident f
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A.
Q.
.\.
Q.
A.
Q.

What did you say7
Were you injured as a result of this accident f
Yes, sir.
Have you recovered from that injury?
No, sir, I haven't full recovered..
Were you unconscious or not?
A. I was unconscious after the train hit us.
Q. ·when did you fully regain consciousness f
.
A. They kept me under dope for about three days.
Q. Dr. Bailey has testified that he talked to you in the hospital immediately after you were taken in. Have yon any
recollection of that conversation 7
A. No, sir.
Q. When did you first come to yourself enough to know who
he wasY
A. It was right around three days before I was fully conscious.
Q. Was anything wrong with the brakes on your car Y
A. No, sir.
Q. You have no recollection of any conversation with him?
A. No, sir.
Q. What kind of car was yours?
A. A 1937 Ford.
Q. And the brakes were good 7
A. Yes, sir.
page 98 } Q. Now as you approached that crossing, when
you heard her make the statement, ''There comes
the train'', and you were conscious of it, which way did you
look, if you did look.
A. I looked to my right when she said; "There is a train",
and then I looked to mv left and there was the train.
Q. Where was the train then'
A. Right on the crossing.
Q.. And you then applied your brakes and stopped?
A .. Yes, sir.
Q. How far is it?
A. It's right at 12 feet; you can put your tire on the right
side on it, the way the angle is, your left wheel would be about
12 feet.
Q. From where you were sitting, how far was it to the.left
front wheel, from where you were sitting?
A. The left wheel Y
Q. Yes.
A. I imagine it's probably four feet from the left front
wheel.
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Q. Then you were sitting sixteen feet from the track wheill
you right wheel was on the track t
A. Yes, sir..
Q. Did you ever, after Mrs. Bryan said anythb1g to you,,
hear the whistle blow or the bell ring!
A. No,, sir ..
Q.. Did you hear the bell ring or whi~tle blow as you approached the crossing!
page 99 } A. No, sir.
. Q. As you approached the crossing, if yon had
heard them, what would you have done?
A. I would have stopped farther back.
Q. vVhy did you get up so close before you did stopf
·
A. You have to get so close before yon can see down there
and I was just getting np there to· see, and by not hearing
the train, it was just on me before I noticed.
Q. Since the bell didn't ring· and the whistle didn't blow,,
you didn't know the train was there f
A. No, sir.
·
Q. Do yon have any faulty vision r
A. Yes, sir.
Q. Yon wear glasses f
A. Yes, sir.
Q. Does that correct your viAion f
A. Yes, that corrects my vision.
Q. I will show you a picture tliat has been introduced
marked Garrett No. 1, that shows an automobile approaching·
the track. Please examine that and see if that car is headed
in the same direction as yonr car was when this accident oc..:.
curred.
A. Yes, sir.
Q. Does that show the right front wheel of the car on the
track?
A. Yes, that's the rigI1t front wheel on tbe track.
Q. Here are two other pictures that we will inpage 100 ~ troduce as Defendant Chattin ExJ1ibits 1 and 2..
Do they show the shrubbery and growth and RO
f 9rth on the left-hand side of the l1igbway as you l1ead south,
that you mentioned here as obstructing yonr viewf
A .. Yes, sir..
Q. Can you tell us whether or not that picture is taken from
about the point that your vision is clear as to tho railroad
track; I mean to your left, or east¥
A. You are speaking of' wI1ere you can get a vision down
the track ..
.
.
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Ja1nes Tl'. Cha.ttin.
Q. TJ1at's about where you could see¥
A. Yes, sir.
Q. I referred then to Defendant C11attin Exhibit 1. Now,
I will show you another picture which is defendant Clrnttin
Exhibit 2. I will ask you to look at that and state whether
that shows the growth or undergrowth that obstructs your
vision to the left.
A. Yes, sir.
Q. It doest
. A. Yes, sir.
Q. When you reached a point nbout where this picture was
taken, could you see up the track a short distance 7
A. Very short.
Q. "When you reached that point., was the train visible?
When you came to that point, had the train come
page 101 ~ down within your line of vision·¥ That is the point
shown in that picture.
·
A. No, the train had not come into my vision then.
Q. I will show you a picture that hns been introduced in
evidence, marked D & V.l Exhibit 3. Will yon testify ns to
whether or not that picture shows the unckrgrowth at the
time the accident occurred 1
.A.• It has been cleaned out some there it seems like.
Q. That's all.

CROSS EXAl\UNATION.
By Mr. lliken :
Q. You say you were drivh~g a 1937 Ford sedan 1
A. Yes, sir.
Q. How long is that car?
A. I never have actually measured how long it is.
Q. About fifteen feet; is that about rig·ht?
A. I imagine, including the bumper, it would be about fifteen feet.
Q. Did I understand you to tell Mr. Sanford here that although you were sitting· in the driver's seat, you were sixteen
feet back from the track? .
A. You can put your right hand tire on the trsck, and your
left will be about twelve feet back.
Q. Yon were sixteen feet away?
A. Yes, sir.
Q·. Are you telling us that your car stretehes out and becomes about thirty or forty feet long-?
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page 102 ~

A. No, your rig·ht-hand wheel can be on the
track and your left wheel can be twelve or fifteen

feet back.
Q. You knew you had two front wheels "1
A. Yes, sir.
Q. Did you think it was entirely safe to put your right
wheel on the track?
A. I didn't put it there.
Q. You put it up where the train did hit it, dicln 't you f
A. Something or another hit it.
Q. Didn't vou know the railroad crossed there at an angle?
A. I neve1: would have thought it was so much.
Q. Don't you go there every day?
A. Yes, sir.
Q. And you didn't know it crossed at an angle?
A. Not that much.
Q. You stopped your car as soon as you intended to stop,
but heeause of that curious ang·le, the train hit you "l
A. Yes, I stopped it.
,
Q. You stopped right where you intended to stop didn't
you?
.
·
· A. Yes. She said, '' There is the train'', and I applied my
brakes.
Q. You had already slowed down, and as soon as ~he said,
"Thcr~ is the train", you stopped ·f
A. Yes, sir.
Q. And that was from 40 to 45 feet from the track f
A. Yes, sir.
Q. You lmd plenty of time to stop, but because
page 103 ~ of that curious angle., your right wheel got out
there too far?
A. I was judging from the left wheel, and I never thought
about the right one.
Q. You were judging· from your right one, weren't you?
A. Yes, and I stopped.
Q. You stopped where you intended to stop?
A. Yes, I thought I was clear of the track.
Q. You knew of the presence of the train in time to sto1i
all right?
A. Yes, sir.
Q. Now, when you are 50 feet from tliat crossing, how far
down the track can you see?
A. When you are 50 feet from the crossing, you can see, but
just a few feet.
Q. How ma.nyi

Danville and Western Ry. Co. v. N. Chattin, ct als.

63

James JT'. Chattin.
A. I would say 50 feet back you can't see over ten or :fifteen feet anyway.
Q. Is that your idea, that when you are 50 feet back from
the crossing, you can't see but ten feet down the track f
A. About fifteen feet.
Q. Then when you are 57 feet back, you can't see quite
that far?
A. Fifty-seven Y
Q. Yes. The farther back, the less you can see.
A. Well, it's clear there for a little piece.
page 104} Q. I want to hand you a photograph, Exhibit 1,
taken May 6, 1949. From the center of the crossing, 57 feet back.
Mr. Sanford: If your Honor please, we have no objection,
but there is no evidence as to how far back it was taken.
The Court: I understood you agreed to them. It's printed
on the picture.
Mr. Sanford: I never intended to agree to that.
Mr. Aiken: I think Hitchcok took the pictures and we had
an agreement that they be admitted.
Mr. Sanford: That's true, but I never knew anything about
what was written on the front.
The Court: Do you want time to get a photographer,
Mr. Aiken: I can get him here tomorrow. He has not been
summoned. "\Ve have been talking about it for a week, and
we had all agreed.
Mr. Sanford: I don't want to be too technical. I realize
Judg·e Aiken called me and asked about the photograph, so I
will agree.

Q. Will you look at this and see if you can identify that as
the way that crossing looks?
A. Yes, sir, that's the angle it's in. How far back was this
taken from the track?
A. Fifty-seven feet. Now, how far back ,,rould you say
it is? You are familiar with it, you go over it every day.
A. I couldn't say, jm1t judgin~ from the piepage 105 ~ ture, how far it was taken from 1t.
·
Q. Do you see that man standing there on that
track?
A. Yes, sir.
Q. You tell us you don't think that man is over ten or fif ..
teen feet back from the crossing 7
A. Yes, he 'is over fifteen feet from the crossing.
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,Jarnes W. Chattit1.
Q. Then you can see more than ten or fifteen feet down the
track. You can see a man way down there, can you Y
A. Yes, he is quite a ways down.
Q. He is not quite as big as a train?
A. It looks to me like it's been cut out some.
Q. I want you to tell us where you were looking.
A. ,vhen I approached the track, I was looking straight
ahead.
Q. And you didn't see the train¥
A. No, there is a patch of pines that knocks your view off
until you get almost on the crossing.
Q. ,ven,. certainly 50 feet back you can see?
A. Yes, since it's been cleared out.
Q. It was in evidence it was cleared out about ten clays
ago. You say you couldn't see any distance down the track
· at all.
A. Not until yon get right up on the track.
Q. The first you heard of the train was when she said something?
A. No, I hadn't seen it.
Q. You were in front of herf
A. Yes., sir.
page 106 ~ Q. You could see fartller down the track than
she could.
A. She was rig·ht in back of me.
Q. Wby did she see it and yon didn't?
A. I was looking straight ahead naturallv, since I was driv"'
ing.
Q. When she spoke, how fast were you going°!
A. About fifteen miles an hour.
Q. Did you intend to stop for that track f
A. Yes, sir.
Q. Regardless of whether any train was coming or not f
A. Yes, sir.
Q. You were going to stop anyway f
A. Yes, sir.
Q. And the only reason you stopped too close was becanse
you misjudged your distance f
A. That's the only fault I can see.
Q. Yon were going to stop regardless?
A. Yes, sir.
Q. Reg·ardless of whether a train was coming,. you were going to stop? .
A. Yes, sir.
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Jam.es TV. Chatt-in.
Q. And whether the train was coming or not, you we1·e going to stop; it didn't change your plans any!
A. '\Vell, if the bell and whistle bad been blowing, I would
have stopped quicker I guess; because I would have stopped
sooner.
page 107 ~
Q. You were just depending on your ears and
not looking at all 1
A. Sure I was looking, straight ahead.
Q. I want you to tell us why you didn't see that train before Mrs. Bryan spoke 1
A. '\Vell, as it came out of the pines, it came into all of our
views at the same time.
Q. You didn't see it because it wasn't in view?
A. Wt: all saw it about tbe same time.
Q. She said, '' There comes the train''.
A. Yes, and I looked to my right and then I looked to my
Jeft.
Q. You said a minute ago that when she said, "There comes
a train'', you put on the brakes first, to stop. Did you put on
the brakes first and then look to the righU
A. ·when she said that, I applied my brakes and probably
looked to the right at the same time.
Q. Do you remember making a statement in writing about
this, Mr. Chattin, to Mr. Paul "\Vaguer, Claim Agent for the
Southern Railway Company 1
A. Yes., I remember his coming up there.
Q. Do you remember making a statement to him about it?
A. Yes, sir.
Q. On March 14th!
A. I don't recall exactly what date it was.
Q. Did you tell him at tlmt time that you were running at
a speed of about ten miles per hour·1
page 108 ~ A. I told him I judged to be around ten or fifteen.
Q. ·which do you think it wast
A. In between there, you could say.
Q. At what point on the road do you think you were going
about ten miles an hour 1
A. I was probably 40 or 50 feet from the tracks when I was
going· between ten and fifteen.
Q. Do you know a young man named Bud Haynes 1
A. No, I don't.
Q. A young man that drives a school bus?
A. No.
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George Taylor.
Q. Do you remember making a statement out there at the
scene of the accident that your brakes went back on yon T
A. No, sir.
Q. You don't remember telling Dr. Bailey that eitherf
A. No, sir.
·
Q. That's all.
No Cross Examination by Mr. Fowler.
.

GEORGE T~t\.YLOR,

the·next witness for the defendant Chattin, being duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Sanford:
Q. You are C. George Taylor?
A. Yes, sir.
Q. Mr. Taylor, are you a photographerf
A. Yes, sir.
page 109 ~ · Q. How long have you been following· that profession?
A. Approximately forty odd years.
Q. Did you, at our request, go to tbe place on what is known
as the Loop Road, near Stokesland, and take some picturcH?
A. Yes, sir.
Q. I will show you Defendant Chattin Exhibit 2. Diel you
take that picture ?
A. Yes, sir.
Q. Did you take notes at that time as to how far your
camera was from the track?
A. Yes, sir.
Q. ,vm you tell us how far the camera was from the tracks!
A. Approximately 120 feet.
Q. Now, I will show you Exhibit Defendant Chattin 1, did
you make that picture?
A. Yes, sir.
Q. How far were you from the tracks when vou made that
picture?
"
A. 28 feet.
Q. Was that measured down the center of the road f
A. Practically, yes, sir.
Q. Practically down the center.
A. Yes, sir.
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GeQrge Tay-l<Jr..

·Q. I will show you another picture marked Garrett No. 1;
did you make that?
A.. Yes, sir..
page 110 } Q.. Can you tell us whether that automobile
right front wheel was about even with the north
1~an of that track?
A. Yes, sir.. You can see it.
Q. How far back was the left front wheel from the track f
A .. Approximately 50 feet.
Q. No, I mean from right here 7
A. About ten feet.

Q. When the right wheel was on it., the other wheel was 10
feet from iU
A. That's right.
Q. When you were talking about 50 feet, what did you have
reference to? I asked you about .this wheel; what did you
have reference to?
A. The distance of the car from the camera.
Q. That's all.
CROSS EXAMINATION.
By Mr. Aiken:
Q. What time of day was it you were out there?
A. I would say about three o'clock in the afternoon..
Q. That's all.
No Cross Examination by Mr. Fowler.
Defendant Chattin Rests.

At this point, the Court heard the following motion and
ai·gument of counsel in Chambers :
Mr. Aiken: If your Honor please, we move that the evidence of the plaintiff be stricken as to the Danpag·e 111} ville and Western Railway Company, on the
grounds that this driver was thoroug·hly aware of ·
the presence of the train i~ time to have stopped, regardless
of whether the statutory signals were given or not, and the
failure of the railway company to give them, if any, was not
the proximate cause. This witness said he stopped at exactly where be intended to stop, and he knew of the approach
of the train in time to have stopped.
The Court: That's what I understood the gentlemen to
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George Taylor.
say. What do you gentlemen have to say in regard to than
l\fr. Dodson: There was evidence, by his statement, that
if the whistle had blowu, be would have been able to stop and
would have stopped, before he got as close as he did.
The Court: Didn't he say he stopped that car where he
intended to stop!
l\fr. Fowler: He might say so, but we don't say so.
The Court.: This man is the driver of the car, !fr. Fowler.
!fr. Fowler: Yes, sir. "\Ve say the statute is for the purpose of keeping people from getting close to the railway track,.
where there is an obstruction.
The Court: I don't feel that it's the proximate cause, but
I am going to let it go to the Jury,, and overrule
page 112 } it. My understanding is that he said he stopped
where he intended to stop.
:M:r. Sanford: That was Judge Aiken's words.
Mr. Aiken: I asked him if that's what he did and he said
yes.
Ur. Sanford: He said he ·was in the act of stopping and
slowing down, and intended to stop anyway, whether the train
was coming· or not.
The Court: I understood him to say that.
Mr. Sanford: According to the witness, and in spite of
the fact that Judge Aiken made fun of it, it's true. It sounds
funny; but when the left wheel is on the track,. the rig·ht front
wheel is way back, on account of the angle. It's not 16 feet,
of course, but nevertheless, from where he was sitting, it
was 12 to 15 feet.
The Court: Didn't he make an error in judgment as to
where he stopped!
Mr. Sanford: Yes, sir, he made an error in judgment.
The Court: Well, is the railroad responsible for. that Y
Mr. Sanford: He made an error in judgment, and I am
frank to say, l1e was guilty of some negligence, but that would
not be gross negligence.
The Court: I am not sayinp: tliat it was, but so far as the
railroad company is concerned.
Mr. Sanford: That is not available to the railpage 113 f road. That is not imputable.
Mr. Aiken: We are not talking about imputed
negligence. "\Ve are talking about proximate cause.
The Court: I am going to overrule the motion right at
this time., to wbich action of the Cour,t, the railroad company
excepts.
·
Mr. Aiken: Yes, sir.
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H. S. PEIRCE,
the next witness on behalf of the def enclant Danville & vV estern Railway Company, being duly sworn, testified as follows:
DIRECT EXAMINATION.

,

Bv Mr. Aiken:
·Q. ·what is your profession?
A. I am a surveyor and civil engineer.
Q. How long have you been engaged in that profession1
A. Twenty some years.
Q. Mr. Peirce, did you; at my request, make a map of the
crossing where this accident took place I
A. Yes, sir.
Q. vVill you come out here please. I want to ask you to
introduce this map, marked Exhibit Peirce L
A. Yes, sir.
Q. ·when did you make this map ·t
A. June 17th of this year.
page 114 ~ Q. Which way is Danville t
A. Toward the right.
Q. Down toward you?
A. Yes, sir, or to the East.
Q. Down toward where you and l\:Ir. Dodson areY
A. Yes, sir.
Q. Where is the highway there 1
.
A. The highway is this strip shown as macadam pavement.
It's 13 feet wide.
Q. ·what kind of road is iH
A. Macadam.
Q. How is the grade, up or clown hill? ·
A. !fore or less it's about level.
Q. From up this way where I am, assuming an automobile
is traveling from where I am to where you are. ·what direction is that, going toward Danville 1
A. East.
Q. Where are the Danville and vV estern tracks?
A. This paved road crosses the tracks as shown right here.
Q. Is this the Danville and estern tracks?
A. Yes, sir.
Q. ·what is this point over here?
A. It's a point 100 feet west of tl1e crossing Y
Q. 100 feet west of the c.rossing f
A. Yes, sir.
Q. What part of the crossing Y

,v
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A. The southern edge of the road.
Q. Tba t 's the edge up this way f
A.· Yes, sir.
·
Q. Will you tell us from this point here, which is 100 feet
from the crossing, how far any vision j s open down toward
Danville?
A. You could see a distance of 300 feet east of the crossing.
Q. You can see down to what poinU
A. Point B.
Q. You can sec down to B?
A. Yes, sir.
Q. Which is 300 feet from this crossing?
A. Yes, sir.
Q. How do you mean you can see?
A. I mean you can see a trairt coming down the track.
Q. If you were standing here, looking East, you could see
a train 300 feet awayf
A. Yes, sir.
Q. \Vhat is point D?
A. That's a point 50 feet away from t]1e crossing.
Q. From that point, how far can you see down the t~ackf
A. 530 feet.
page 115

~

The Court: ·which point is that, where you can see that
far?
Witness: Point D.
The Court: ·where is t]iatt
·witness: Right over here.
page 116 ~ Q. 50 feet back from the crossing, yqu can see
532 feet?
A. 532 feet.
Q. And from point C, which is 100 feet back, you can see·
300 feet?
A. Yes, sir.
Q. I want you to estimate as best. you can, how far it is
from the witness clmir to the front door of the courtroom.
A. About 60 feet.
Q. How far is it from where you are sitting to that third
doorf
A. That may be a little over 50 feet.
Q. You think that's a little over 50 feet?
A. Yes, sir.
Q. That's all.
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H. S. Peirce.
CROSS EX_i\.l\UNATION.
By Mr. Sanford:
Q. I believe this line across here, this parallel line, represents the railroad trar.k?
A. Yes, sir.
Q. You have marked above it, Danville &
estern Railway?
A. Yes, sir.
'J. And it crosses the 13 feet macadam pavement at a point
wl.ere you have got it marked; or do you have it marked?
A. You can see where it crosses. It's just above the arrow
that shows the north point.
Q. ·what is the angle of that crossing?
pag·e 117} A. I don't know exactly. It's less than a fortyfive degree angle; I imagine it's about a thirty
degree angle.
Q. And automobile with its wheel, its rig·ht front wheel, on
this track, which is the track on the northern side, or the
northern rail, I ·should say, would put the left wheel a considerable distance from the track, would it not?
A. Yes, sir.
Q. This measurement of 50 feets, is that measurement made
from approximately the center of that 13 foot pavement?
A. No, it's made on the side where a car would be driven.
Q. About where the driver would be sitting f
A. Yes, sir.
Q. That's all.

,v

CROSS EXAMINATION.

•

I
.

'

By Mr. Fowler:
·Q. Let's take station A and take an eastern direction coming towards the railroad track. In order for a person sitting
on the right side of an automobile to see a train approachingin the same direction ·he was going, it would necessitate him
making mighty near a right-band turn and looking in that
direction, wou]dn 't it?
A. Coming· from this direction?
Q. If the train is going east along the track, an automobile traveling from station .l\, in order to look to his right
to see if a train was approaching, what position would he
have to look from?
page 118} A. He would have to look practically back, at
least turn his head.
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H. S. Peirce.
Q. What is this Y Is that a stop station postf
A. No, it's a sign designating there is a railroad crossing.
Q. That creates some obstruction t
A. ·No, I don't think so.
Q. What is this mile post 6, what is thatY
A. That's the mileage from the station, I think. It's 6
miles from Danville.
Q. You don't know what the view was from Station C or
Station A on Februarv 23rd?
A. It should be about the same, yes, sir.
Q. It would.not be if the right-of-way had been cleared up
since then, ~ould it!
Mr. Aiken: ,ve object to that, if your Honor please. There
is no evidence of that.
The Court: Objection sustained.
Mr. Aiken: The only evidence is that it was cleared about
ten days ago.

Q. You don't know what the situation was in February?
A. It would be just about the same.
'
The Cpurt: When was the survey made f
Witness: · June 17th.
Mr. Fowler: Four months later.

Q. How far are those pines from the northern rail, which
rail would be approached by this ear Y
A. It's on beyond that farm road to the north, but I didn't
·
step the distance.
page 119 ~ Q. Did you know the pines along the road here
are 21 or 23 feet from the main line of the track?
A. No.
Q. You were not asked to get that obstruction in.
A. From that point I could see and the pines were not in
the way¥
Q. Do you know there is a body of pines along tl1e rightof-wayf
A .. Yes, sir.
Q. Do you know how far it extends along the nortllern line
of the track 7

·

A. No, sh~.
Q. And your testimony is based on what you saw in June
when that map was made!
·
A. Yes, sir.
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B1.ul H ayne.s.
Q. And not in February?
A. No, sir.
Q. That's all.

RE-DIRECT EXAMINATION.

By Mr. Aiken:
Q. Is there more foliage on the trees in June than in February?
A. Pines would be about the same.
Q. You say that wheu you see from a point set 100 feet back
for a distance of 300 feet, you mean there is no obstruction 7
A. Yes., sir.
page 120 ~ Q. Are you in the employ of the Southern Railroad f
A. No, sir.
Q. Independent surveyor 1
A. Yes, sir.
Q. That's alL
BUD HAYNES,
the next witness for the defendant Danville and
way, being duly sworn, testified as follows:

,vestern Rail-

DIRECT EXAMINA:rION.
By Mr. Aiken:
Q. ·wm you tell us where you live, please?
A. 217 Kemper Road.
Q. Last February, what· position did you hold?
A. Occupation Y
Q. Yes.
A. I went to school and drove a school bus on part time.
Q. How old are you 1
A. Twenty-one.
Q. Did you happen to be out in the vicinity of this Danville
and Western crossing on the Loop road, on the 23rd of last
February when Mr. Chattin and some other people got hurt?
A. Yes, sir.
Q. How far were you away?
A. Approximately a hundred feet, or maybe a hundred
yards.
Q. Did you see any pa rt of this accident?
page 121 ~ A. Not while it was occurring, but afterwards.
Q. What did you notice about itf
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B1td Haynes.
A. I noticed the train had passed and the front end of the
car was over in the ditch.
Q. That was the :first you noticed?
A. Yes, sir.
Q. You didn't notice either one before?
A. I waited for the train on Highway 29 and then down at
this other crossing·, I was waiting for the train.
Q. ·were you waiting for some pupils1
A. Yes, sir.
Q. Did you go to the scene?
.
A. I parked my bus and went hack and saw the engmeer
coming down the track, so I went back and found a phone and
called the ambulance.
Q. Did you go up to the people f
A. No.
Q. Could you hear them talking?
A. Not then. I went up and got the bus moved and then I
came back.
Q. Did you hear Mr. James Chattin say anything Rbout
how the accident h~ppened?
'""
A. I don't know if it was l\fr. James Chattin, but the man
who was on the cushion said his brakes wouldn't hold.
Q. His brakes wouldn't hold¥
A. Yes, sir, that's what he said.
page 122 ~ Q. Did he seem to be in condition to talk f
A. Yes, sir.
Q. "\Vas he talking· sensibly?
A. Yes, sir.
Q. Do you know if the bell rang· or the whistle blew?
A. No, I wasn't paying any attention.
Q. Did you hear anybody else say anything?
A. No, sir.
Q. Do you know his exact words f
A. No, he either said his brakes wouldn't work or his brakes
failed.
Q. \Vas that in response to a question?
A. Some man was there and he made the statement that his
brakes wouldn't hold.
Q. That's all.

CROSS EXAMINATION.
By Mr. Sanford:
Q. You say a man was laying on the cushion f
A. Yes, sir.
.
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Bud Haynes.
Q. He was right badly hurt, wasn't he?
A. I don't know his condition.
Q. You don't know his condition .and you don't know which
man it was!
·
A. No., sir.
Q. That's .all.

CROSS EX.A.MINA.TION..
page 123 } By Mr.. Fowler!
Q., From which direction were you driving your
busf
A. I was coming from the main highway.
Q. And you say you waited for the tr.ain to pass?
A. I slowed down. I knew it was coming by and so I
waited.
Q. It came down from the main line and came down this
way.
A. Yes, sir.
Q. And you stopped.
A. No, I didn't come to a complete stop. I waited for it
to pass, but I do have to stop at crossings.
Q. Did you pick up some children on the Loop Road I ·
A. I picked up, I think, three, on the Loop Road.
Q. The distance from the way you go to where th~·s accident
happened is longer than the way the train goes Y
A. Yes, sir.
Q. How long before had the accident happened? Could you
tell?
A. I couldn't say. The train had just gone over the crossing. There is a curve before you get to this crossing. I was
coming parallel with the train.
Q. And you were how far from the crossing when it happened?
A. I would say about a hundred yards.
Q. And you didn't notice the bell ringing or the whistle
blowing!
A. No,, sir.
Q. That's all.
I

J

page 124 }

'•

I

RE-DIRECT EXAMINATION.

By Mr. Aiken:
Q. Was anybody holding the man who said his brak~s
wouldn't hold?
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.A. No, sir, I don't think so.
Q. Do you think it was this gentlemen over he1·e Y
A. I wouldn't say, because the man that was on the cushion
was the driver; I know that.
Q. How do you know that Y
A. I noticed· th~ woman was trying to get him out of the car
when I came up.
Q. Fr·om under the steering wheel t
A. Yes, sir.
Q. Was that train running very fa st¥
A. It didn't seem to be.
Q. How fast!
A. I would say around twenty or twenty-five.
Q. Was it making much noise?
A. I didn't pay much attention; Iio more than just the usual
thing.
Q. That's all.
RE-CROSS EXAMINATION.
By Mr~ Fowler:
Q. You go across there pretty regularly in the morning 1
A. Yes, sir.
..
Q. What time do you usually go there?
A. Around 7 :30.
page 125 } Q. That train was a little early that morning.
A. I wouldn't know.
Q. ]?<;>n't you usually get away before that train comes!
A. That's the first time I ever met it.
Q. The track is down grade and running into a curve'?
A. Yes, sir.
Q. When the train gets on that grade, does the train sort
of cut off and coast in Y
A. I clon 't know.
Q. Was he doing it that morning!
A. I don't know.
Q. It didn't make as much fuss as it would going up a hilI,
choo-choo, choo-choo, did it V
A. I didn't pay any attention.
Q. That's all.
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A. C. CRITZ,
the next witness for the defendant Danville and Western, being duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Aiken :
..Q. vVill you tell us your name and occupation?
A. Locomotive engineer.
Q. ,v11a t is your name t
A . .l\. C. Critz.
Q. "\Vere you the engineer that had a collision with the
Chattin car on the morning of last February 23rd¥
A. Yes, sir.
page 126 r Q. Do you remember what time of day it was Y
A. About 7 :32 or 7 :33 in the morning.
Q. You were on the Danville and estern ¥
A. Yes, sir.
Q. You know where this crossing is where you bad the collision?
A. Yes, sir.
Q. You go over it how often?
A. Every day.
Q. You g·o up every day and come back the same day?
A. Yes, sir.
Q. Can you tell us whether at a distance of from 300 to 600
yards of that crossing you blew a whistle f
A. I was about four or five hundred yards east of this
crossing the last time the whistle blew.
·
Q. How many times did you blow between Stokesland and
the scene of this accident'?
A. Three times.
Q. How about the belH
A. The bell was ringing continuously.
Q. Is it an electric bell 1
A. Yes, sir.
Q. When did you pull it on 1
A. On leaving hig·bway 29.
Q. How far is that from this crossing?
A. About three-quarters of a mile.
Q. You say the bell was ringing from where you pulled off
29 up to this crossing?
page 127 ~ A. Yes, sir., and continued to ring after the collision.
Q. It continued to ring after the collision?
A. Yes, sir.

,v
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Q. .And it had rung all the way down there, a distance of
1hree-quarters of a mile Y
A. Yes, sir.
Q. When did you first see him?
.
A. He was a hundred feet from the crossmg.
Q. Did you expect him to stop or not?
A. Yes, I expected him to stop.
Q. Did you have time to stop your train f
A. Not in that distance.
Q. Did you think he was going to get on the track?
A. No, I had no idea he was.
Q. ·what happened after the collision?
A. When I saw he pulled up and fouled the track, I threw
the emergency. It was a descending grade with coal cars.
Q. How many cars did you have on the train?
A. I don't remember.
Q. How fast was the train g·oing?
A. About twenty-five.
Q. Did you go back to the scene of the accident f
A. Yes, sir.
Q. Did you see Mr. James Chattin?
A. Who?
Q. Mr. James Chattin.
page 128 ~ A. Yes, after I came back up there and wben I
seen all of them laid out on the cushions, I asked
the conductor if he had sent anybody to make a report to the
company, and, then I left and went to make the report.
Q. That's all.
CROSS EXAMINATION.
By Mr. Fowler:
Q. Did you have that train on the 9th of September, coming back on that same run?
A. Yes, sir.
·
Q. Did you blow your whistle at every crossing going and
r.oming?
A. Yes, sir.
Q. Was you in that train on the 9th of September?
Mr. Aiken: That has nothing to do with this accident at
all.
.
Mr. Fowler : I want to ask him if he blew it then.
The Court: The question is whether he blew it on this particular occasion.
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.A. C. Crifa.
Mr.. Fowler: Wouldn't it be an element of the accuracy of
the whistle?
The Court: No.
Q. You say you were 100 feet from the crossing when you
saw this car 1
A. Yes., I would say a hundred feet.
Q. How far can you see a car coming down that road to
this crossing?
.
A. At that time you could see, I would say.
page 129 } probably 300 feet or farther.
Q.· You could see from 300 feet up the track.
You could see this car then Y
A. Yes, sir.
Q. Why didn't you see this car coming 500 feet Y
A. You mean could I see 500 feet back f
Q. Yes.
A. No.
Q. How close do you have to get before you can see the
cart
A. At that time I would say 100 feet, because the leaves
hadn't put out then.
Q. Maybe you don't understand me. I believe you were
driving the engine on that morning. Do you sit on the left
side of the cab?
A. No, on the north side, on the right·side.
Q. And you were coming down there and when you got
within 100 feet of the cfossing, you saw this-automobille Y
A. Yes, sir.
Q. How far was the automobile from the crossing! When
you saw it?
A. I would say we were both about the same distance.
Q. He was about 100 feet up and you were 100 feet up the
rail?
A. Yes, the car and locomotive were within 200 feet of each
other.
Q. What did you do about your whistle when you were 500
feet east?
A. Sir?
Q. Did you blow it at 500 feet and then not blow it any
more?
page 130} A. No, not between there and the crossing.
Q. "Wben you saw the car, did yon blow it then?
A. No., I had the bell ringing, and saw the car and had no
reason to think he would not stop.
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Q. But you didn't blow the whistle j
A. No.
Q. How far below the crossing did you go before you
stopped¥
A. After hitting the car!
Q. Yes.
A. I suppose 300 yards or more.
Q. 300 y.arfls 1
.
A. Yes, it's a descendmg grade there and I had a heavy
load.
Q. When you started down there, did you cut your speed
down or your motor off¥
A. It was drifting.
Q. Therefore, it didn't make as much noise coming down.

Mr. Aiken: "\Ve object to that.
The Court: "\Vhat is your objection¥ I think that's all
right.
Q. You weren't making as much noise Y
A. I didn't make as much exhaust, but I had my bells going
and it was a clear morning and I had no reason to think the
man would come up there and foul the track.
Q. How fast was he going f
·
A. I would say about 20 or 25.
Q. And you just turned aside and kept going f
A. I thougl1t he would stop.
page 131 } Q. If you had blown that whistle 100 feet away,
lie could lmve stopped, couldn't he¥
A.. I thought he did stop.
Q. If you had blown that whistle, lie would have had 100
feet to stop in.
A. Probably he would and probably he wouldn't.
Q. And you saw the car 100 feet away and didn't blow your
wl1istle Y
A. I thought he was stopping. If we tllink something is
going to happen, we try to avoid an accident.
Q. I don't tllink you did it on purpose, but you do think
that if you blew the whistle at 100 feet, he would have had
ample time to stop!
A. If I hadn't known he was going to stop, I would have
thrown the emergency.
·
Q. If you had blown the whistle, it would have eliminated
all that emergency and everytl1ing.
A. That's an everyday occurrence.
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Frank Da1)is.
Q. You knew that was a dangerous crossing Y
A. No, sir, I didn't think so.
Q. Right there is an obstruction of pines along there.
The Court : Are you telling him or asking him Y
Q. Isn't there a big field of pines there?
A. I didn't know the man wasn't going to stop. I gave
proper warning.
Q. ·what prevented your seeing this car before you got
within 100 feet of this crossingi
page 132 ~ A. I was looking down the side of the cab and
I saw him .
. Q. You didn't see him until he was within 100 feet of the
crossing!
A. Yes, I saw him about 100 feet away.
Q. And he hit you or you hit him¥
A. I hit him. I hit just where he fouled the track. I
stopped the train as soon as I could.
· Q. And then went 300 yards!
A. Yes, sir, making 25 miles an hour wi~h a heavy load and
a two per cent grade.
Q. That's all.

RE-DIRECT EXAMINATION.
By l\Ir. Aiken :
Q. How far were you f~·om him when you saw he had fouled
the tracks?
A. I reckon 25 or 30 feet.
Q. And that's when you threw the emerg·encyt
A. Yes, sir.
Q. That's all.
No Cross Examination by Mr. Sanford.
FRANK DAVIS.,
the next witness for the defendant Danville and Western Railway Company, being duly sworn, testified .as follows:

DIRECT EXAMINATION.
page 133

~

Bv Mr. Aiken :
"Q. ·what position do vou hold?
A. Fireman.
..
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Frank Davis.

Q. With the D & ,v1
A. Yes, sir.
Q. Were you in the engine on February 23rd, when this accident occurred 7
A. Yes, sir.
Q. What can you tell about the whistle?
A. The engineer blowed for the road crossing about five or
six hundred yards away.
Q. How many times did he blow?
A. Two long·s and a short and a long four time~.
Q. "\Vas it between six hundred yards and three hundrea
yards of the crossing?
A. I reckon it was.
Q. ·what about the bell?
A. The bell was ringing. I turned it off when the train was
still.
Q. "Then did it start to ring·?
A. When we left the main line.
Q. How far is that?
A. Close to a mile.
Q. Did it ring continuously until after the accident 7
A. Never did stop until I cut it off.
Q. Is that an automatic bell?
A. Yes, sir.
Q. Keeps ringfog?
page 134 ~ A. Yes, I cut it off myself. It keeps ringing
imtil the air is cut off.
Q. Did you see this car?
A. No, I never saw it at all. I was on the opposite side.
It was so close on I never did see it.
Q. How fast were you going f
A. Probably 20 or 25.
Q. How far did the train go before stopping· after the accident?
A. I imagine five or six cars.
Q. Did you go back?
A. No, sir, I stayed with the engine all the time. I never
did go back.
Q. That's all.
CROSS EXAMINATION.
By Mr. Sanford:
Q. How far do you say the train went after the accident T
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Bani King.
A. To the best of my judgment it was five ·or six cars over
the crossing.
Q. How many cars were on it! The whole train.
A. I believe we had five boxes and two cabooses.
Q. Five box cars and two cabooses f
A. Yes, sir..
Q. Do you know the length of that?
A. I don't know exactly how long it would be, because all
those cars are not the same length.
page 135} Q. They were below the crossing?
A. Yes, sir.
·
Q. How many cars below!
.A.. To the best of my judgment, I would say four or five
cars.
Q. Beyond the crossing?
A. Yes, sir.
Q. You didn't see the accident?
A. No., sir.
Q. It happened on the other side?
A. Yes, sir.
Q. That's all.
No Cross Examination by Mr. Fowler.
SAM KING,
the next witness for the defendant Danville and Western Railway Company, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Aiken:
Q. Your name is Sam King?
A. Yes, sir.
Q. Where do you live f
1
A. Stokesland.
Q. You work for the D &
A. Yes, sir.
Q. What is your job?
A. Track laborer.
page 136 ~ Q. Do you live anywhere near this crossing
where M1~. Chattin 's car was in a collision with
the railroad train,
A. I live 42 rails from tlle center of the highway where they
had the wreck.
Q. Which way?

,v,
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Seim Kiug .

.A.
back
Q.
A.

Going from Stokesland, from where the wreck happened
to my house is 42 rails.
Is your house between the wreck and Stokesland t
Yes, sir.
.
Q. You 1ive closer to Stokesland than to the wreck Y
A. Yes, sir.
Q. And 42 rails back 1
A. Yes, sir.
Q. Where were you that morning when the wreck occurred t
A. I was in the house when Mr. Critz went by.
Q. Did you see the train go by?
A. Yes, sir, it was making· right much noise, the same as
generally with coal.
Q. What about the whistle!
A. The flagman was on the back, and the whistle blowed
when he got the highball; when it passed myself the bell was
ringing.
Q. I don't know just what you mean by ''highball".
A. When they turn off the Southern, the-re is a man back
there that generally g·ives him the highball.
Q. You mean that's a signal to go ahead Y
page 137 } A. Yes, sir, but he can't quite give it to him
until he gets straightened out.
Q. ,vhat happened after he got the highball.
A. After he got the highball he went on.
Q. When did you hear the bell ring Y
A. It was ringing when it went by my l1ouse.
Q. How many times did tlle whistle blow t
A. Twice.
Q. After it got the highball 1
A. Yes, sir.
Q. Did it blow loud?
A. Yes, sir.
Q.. Was it a sharp whistle 7
A. Yes, sir, it was two short whistles. To answer the man
when he give him the highball. The bell rang after it passed
myself. I couldn't hear the bell when the.whistle was blowing.
Q. Did you hear it blow for tl1e crossing f
A. Yes, sir.Q. Did it give the regular crossing signal Y
A. Yes, sir.
Q. That's all.
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Sam King.
CROSS EXAMINATION.
By Mr. Sanfo1:d:
Q. You say you live 42 rails away Y
A. Yes, sir.
Q. How many feet in a rail Y
page 138 ~ A. 33 feet.
Q. And after lle passed your house you didn't
hear the bell 7
A. No~ sir.
Q. There are two crossing·s 1
A. Going or coming Y
Q. Going!
A. There is one. I don't know how far it is to the other
crossing, but it's 42 rails from my house. to the crossing. of
the accident.
Q. ·when you come up from Stokesland the conductor gives
the engineer the highball 1
A. Yes, sir.
Q. To speed up Y
A. No, sir, to let him know he didn't leave nobody.
Q. That's all.

CROSS EXAMINATION.
By i\Ir. Fowler:
Q. How far is your house from the track?
A. About 12 feet.
Q. Mr. Cook lives on the other side T
A. Yes, sir.
Q. He lives closer to the crossing then you do?
A. Yes,·sir.
·
Q. You live near the brickyard 7
A. Yes, sir.
page 139 ~ Q. ·where were you f
A. Standing there in the door.
Q. You were just standing there in your door?
A. I do that everv dav I am off.
Q. y OU just love "'to l1ear him blow 7
A. No, sir, I just like to watch.
Q. ·when did you count these rails 1
A. Yesterday.
· Q. Who helped you Y
A. Nobody.
Q. Did you count .them yourself?
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J. L. Dalt on.
A. Yes, sir, I walked from rail to rail.
Q. And your house is 42 rails f
A. Yes, sir.
Q. What time did that train pass?
A. I couldn't go that far and verify it.
Q. It wasn't on time, was it?
A. I couldn't say.
Q. vVas Mr. Critz sick that dayY
A. No, sir, Mr. A. was driving.
Q. :Mr. A.1
A. Yes, sir., that's Mr. Critz. Mr. A. C.
Q. I wonder why Mr. and Mrs. Cook couldn't hear that.
A. Sir?
Q. YOU work
the railroad, don't you f
A. Yes, sir.
Q. That's all.

for

page 140 ~

RE-DIRECT EXAl\IINATION.

By Mr. Aiken:
Q. ·wny do you say you were out there that morning?
A. When I am not working·, I generally look to see who is
driving the engine, Mr. A. or Mr. Nance.
Q. And that's why you looked out there 1
A. I look at all of them, Mr. Nance and Mr. Critz.
Q. Was it after it passed you that it blew for the crossing!
A. Yes, sir.
Q. How many time did it blow for the crossing?
A. Four.
Q. That's all.
MR. J. L. DALTON,
the next witness for the defendant Danville and Western Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Aiken:
Q. Give us your name, please.
A. J. L. Dalton.
Q. Are you tl1e conductor on the train that was in the accident with the Cl1attin car last Februarv 23rd?
A. Yes, sir.
"
Q. Where is your position in the train?
A. Conductor.
·- -

j
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J. L. Dalton.
Q. Where do you stay?
A. We had coaches at that tiine, and I was back
in the coach.
~Q. How far were you back from the engine_!
A. I forget how many cars, I think about seven or eighl
Q. Do you recall any of the circumstances about that day?
Do you recall how fast the train was going 1
A. About 25 miles an.d hour, I imagine.
Q. About how far is that crossing from the main line f
A. I would say a little over a half a mile.
Q. Do you know whether the bell and whistle were sounding!
·
A. I couldn't recall; I was busy with my work, and I don't
pay any attention.
Q. Whose duty is it to ring the bell and blow the whistle?
A. They have an automatic one.
Q. Who operates it?
A. The engineer.
Q. The engineer?
A. Yes, sir.
Q. You don't have anything to do with thaU
A. No., sir.
Q. After this accident, did the train stop?
A. Yes, sir.
Q. Did you go back there to the scene of the accident f
A. Yes, sir.
Q. Did you talk to any of the occupants Y
A. Yes, sir, I was getting their names and the names of the
other people and James Chattin was hung in the front seat
where he was driving; his foot was hung and we had to get
him out.
page 142 ~ Q. Did you talk to him any Y
A. I just asked him what his name was and he
said it was his car.
Q. Did he say anything about how it happened?
A. No, he didn't talk much.
Q. Do you remember anything he said f
A. Nothing special.
Q. vVell, do you remember anything at all!

page 141

~

Mr. Sanford: If the Court please, don't you think he has
gone far enough 7
The Court : Yes, I do.
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J. L. Dalion.
A. He said his leg was broke; that's the only thing I know..
Q. That's all you remember t
A. Yes, I was busy getting the names of the people.
Q. That's all.
CROSS EXAMINATION.
By Mr. Sanford:
Q. vV as the train moving any faster than usual Y
A. No., sir...
Q. That'~ the usual speed I
A. Yes, sir.
Q. That's all.
No C1·oss Examination by Mr. Fowler.
Defendant Danville & Western Railway Company Rests..
page 143 }

(In Chambers.)

At this point in tlle proceedings, the following motions were
made in Chambers:

Mr. Aiken: I simply want to renew my motion to strike
the evidence of the plaintiff as to the defendant Danville &
Western Railway, upon the grounds that the entire evidence
does not show that any negligence, statutory or otherwise, of
the Danville & vY estern, was a proximate cause of this collision. ·
The Court: I will overrule the motion at this time.
Mr. Aiken: We would like to except.
Mr. Sanford: The defendant James W. Chattin moves the
Court to strike the evidence as to him on tl1e ground that
there is nothing· in the record to indicate he is guilty of anything more than simple negligence.
The Court : I will overrule the motion.
Mr. Sanford: We except.

A Copy-Teste :
.,

.
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