RUI,E 5 :12-.llRIFFS
H. Fonn and Contents of Appellant'!, Bri~f. The opening brief cif :ipJ.>e'1h,,1 ·itt:ill
contain;
(a ) A s ubject index an,J table of citation:s v,1ith cases :ilph:iheti,~ally arrang~,.!. 1 he
citation of Virginia cases shall be to the oDicial Virgi111a Reports and, tn · a1Hit1on,
m ay r l'fcr to otli.er r eports con :ainiug such c;1sc.;.
(b) A brief st atement of the n nkr.i~l procc~dings in the i1)wer cou rt, the errori;
assigned , a nd the question~ involver! in the app eal.
(c) A clear an d con cise stat(:ment of the facts, with r ciercnccs to the p;!E"cs !lf
tht: printt:d rccr,rd when there i, :u,y po5sib ility that the other :-idc may question rite
:c:tatcmcnt. \\'lwn the fact5 arc in ciispute lhc brid sh;.,ll so state.
( dl \':ith r,'., JK,t to ('ach :k~ig1q11cnt t)i cnor rel i('d Of\, 1L~ principle< of law, ihc
ar,1,Yumu11 and the a u th.;rities ,,!,all be stated in one pLce ,t11d not :;1.:aitercd through

h· l,ni.:f.
(c) T he sigm1t11 rc oi at lc,b t o ne a~«Jf!H'.1' p,·actic;ng iu thi,; Court. anrl h i$ address.
:<':?. Fann and Conten ts of Appcllcc's Brief. The 1.irid fo r t he a;>pdlec s!1;;II conuiu:
(a) A •11bil:ct fndc:, anti tab1c fli citatit111~ v.ith c.;s~ alph:ihctkall_v arranged. Ci1atio•.s cit Virginia ca,-,·~ mmt refer to the Virginia Report.< au•i. in ac!d1tion, ma.Y refor
to otl,c, report~ cont:;ining su.J, rascs.
{b) A s\atem<:nt of the 01,:c and (•f the points involv(;d, if the appdlce di:s"gn:cs
with the statemen t oi appdlant.
(cJ A st:i:cnwn t of 11,c f::n I, which arc nrrt',-~a r y t,, corrut or amr,lify the- st;,!emtnt in appdiant's b rief i r, -.,, far ;,;; it i~ <k<·r,1~,1 erronu,11<. or inadequati:. wi1h :, pr,ro1,riktl' rtkrt-11r~s lO ti;.:: pa~<:,, oi t!i;:- rc,Qrt!.
i <I J A i ,rnm,•nt in ;.11pp,1rt 0 1 !I,,· f)ositi(lll ui app,•lki:: .
l l:c hrid .;i::-i!l h,· ~:gmt,I b.v .rt k.rst uni: a• lorm,~· l'•·a,·1 iring in th i, Co11n. fiVi!'-,
his arldr--·,,,;,
!:-3. Reply B rief. The reply hri d (if an_v) o f t h e ;q,rwl lant .:.h:ill ~ont:,iu all ill<:
a11thon: its r d·<·•l 01 , by him no t rcfrrred lo in hit: ,1p·. ,1111~ lnic:i. Jn other r,.' :~,,·ct~
it sl1ill cm1for1r1 :o 1hc rer1u:rtm, ,111., for :,pJ•dkc:',- hri<:f.
M. Time of Filing. ;\~ <01111 ,s d1,., c~tim:itc:<l coq oi prin:ing t!;,: r ,'c"1'rl i~ p;,icl
uv tiw ;q:-r,r·il;.r.t, lht- clerk ,ioall ionr:witb pro,,·(·<l tr,!:;,·.,• 1•r:n 1 •·,l .: :t1n;,.id1t :rnn,b,·r
<1! c::ipi•_· . . oi r.'.h· reC-llfd or tlh tlc";~nt!t,:-d p:!.rt:-;~ l Jp,_·,n rt:Leipt of the {~rint':d c._,p:1.:-~
or uf the. ~ub,titutcd ccrpic, :il!,1-.,•cd rn lini oi pri,H,.,l copk, un,.1,•r l{lllr: 5:.!. ~lie
.-!erk ,h-.,11 fort h with m;irk tlw i:l:11,.., tl:i,,. ,11, ~1cl1 cop y ,md tnn·m:i: t..l!r-,•· ~OfJk< of
: 1w ptir,tt·d , e:;.,,J ,,.. 1,;;d1 CbLli·l 1 , ,i r,~i:ur<I. 11r n otify c:,,h l'<lll!',cl ,,I n·,,,r.1 ,..i d,.!,l11u: ,t'.:,.e c,f die- ~nbftitu~t,I cr;pi,·s.
l'.l) ff !he rrt,iiou ie>r •!P!k.tl i .. aci.:rr,kd ;,, 1,,t· nr,,':,111<! hrid, ,iv: J11itci ,ii tbc :irr,cllt<" 5J,aJJ h.:. filetl in t,1~ d~,:-:·,. ..,;,r:,. '.\·;·1ti1; thirt\-tin> ,,.,,·, :1i!l'r ti:t' ,Lte tl:,· 1>ri11u:-d
COJH<'!' nf the rr·,·ord, ,,r tl:c ,::1'1,. .:1:!ltd ('"i•il'S :dliiwcrl u1,J,·r i:: d c ;; :.?. ;: rv id,•.i° m ,IJ ,·
c kr k'!< oni,·c. Ti the ;"di1ion inr 1pp~al i,, n , >1 ,,, :ir!r,pfl·d. tli,: np,:11i:,g l,rid 111 d,c :.:pn,·lla•11 ,h:·di bt fi!t,I in the cit-rk', "l'i"..-t:: within thirt-, ·-f, v, ,l,,_1··· aft,··, tbr· ,hh- i•rim,·1L c .. 1,11 ~
,,t 1hL.. r<<:·)-rd . r,r dh ,ieb..-,ti·. u11 ·<! ,~np;t-~ .1 1'.1J,,<:d ;nttf;..r l<11~{.. :.. ~. :,r:;- i:h.-.1l Ht '. li:.: {"l'?d
, ,h,•·. :,r:: t!w hrid .i .1,,,:,: · ·li ,- .1,:,J' j ..- t:!.·cl i11 1~1 du·L:',, , .,·,j·.·,.• widun thirty-five
d,,.,._. ;:•1,:r 1i,.:: "1'(·11i1,t 1,ri(: of t-!:e :ip:;, lla,;t i.- :dtd irt th- .:k1k',. ,,ff,c,.-.
rh) \\.i!!r:n f()m t•(':1 ,':,:; .: ·,ft.,r 1h;· 1,rid or th,• ap[" l)r,: j,. i:lo.;;J ill :ltr i'ir·rl;'s
nffic:'. ;l,e aPD•.-11,lllf ;nay filt· a r.~piy l,r:d in ;It(• ,·kr'..':- C>llt~c. T l;e c;! ., c will b,~ ,':,11,·d
at a ~< .._inn of titc l'ottrt ('L;,nnn·n rins ti!! ,:r n,e c~::rjin:un1'1 . :,i .:,,!id l-a:,l!l'h:<:u J;\~·s 1u d t··s~
cou n...,t'f :lt:rcc 1h:af it he caik ,j ;11 ,1 ~c-.;icJn c·,f tl 1c r·ouri (" : ill ! H~(·!1,:1nt!' 11 an c·;l rlit~r rl1d,·;
prov:d:rl. lwwi>ver. tJt.-,, a niinirnl c:1;;,: lll:tY lw •::• ll t>ri ~! ·h, 111''.t ,ao ··.,i1111 if tl·,.- Cl1l:J·
ntt)ll\·::.:,dth·s b r ief i~ i,kll 01 k:-i-..! ko11r·c-t:i1 d 'Y'" r,:·: ,1r :o 14~,_. c;dl;~:i.!:· of U1c.: 1.~:1_~{_ i:1 \\·hi~-L
<\'Pill tile rrply hsirf i,1r ·. he :inp,,l l.!11, ,hill h,• i i 1,·:I n,~, h!1·r ,;, .,:, ,i,,, 1i;1y l:.. ·:·nrc 1i"ca·se is 17~dle~·J. Thi-. parA.grar1 lt rku: ..; nnt f •xtt'hd tlw ti n ~· ~l1h~ ·:,. ,_.j lJ,.! 1,;~r ~:i!-'.n1i,;, ! ~ l
aJn,ve f,,r 1lw filirw r,t thto npp,•11.int's. brid
(t·) \ \'sth l:J<:- consent oi th· Chief Ju•! i,·i' or t !1<· C.mr?, ,·nm1::,:l for O!lf'O· i11·.~
p~t rl ;l~s ;1;,ty 1;•p ,vtr~t ! 11'.:' l·L;rk ~ \ 1. r!ttc~·n ,t:pnL~;(,;j ch:u,,:irJ1!' t 1.c: : ·!-:~,. i, ,r f i} i r!·: hr;,.i-.
l
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in an,; c:~~e:: [)rc1\·;rfc..1l. ht\\'(•v,-r. th;~! ::!l bt:'.·i:- ,~u1<.:,.~ Ln• i ;\-·,i net f;.,.1., •r 1ln11 !l,c-

b(·fore ~uch cr,st' is

10

b,· h~:ird .

,,:1•.:

~5. N wnbe-r of Copies. Tw<'nty-fii·e .-,mi,s c,f r~,.:' , l.r•,·f ,!,Jl! rw fih.· ,l with rl,·
cft·rk c..,f the Cot.1rt. ;nu.l .;-rt l-;.;a~t •!111~, corde~ in,td< d o r 1id1\-erC"1i to l"•J'f,fl:-:-?11.f! ··uun..:.,:! .-1~,
, ,r be,turr ihe ,ta.v ,,11 whicl llie brir.-f i• iilerl.
~6. Size ~nci. T ype. P.rit•f·, ~1.-.11 be nine inch('; in k111:•l, :,qr! ,ix i11d,c, in ,;,,-: .,.i,.
:::(, o~ to .cr-ufo1-Y11 i n .<i~snt:n·.ion ~ tn 1hc printccl :-r·.-·~rc1. .·.>'Jr! c.:h~,tt !u~ [.1tf;~t. ,J _:n t~·
·· .,·
}tg.. m "1:;:c, a,, :0 he1:1nt :in,! w11!i! , r!1:ir1 :!;-· lq>e in \', ".· :h,· r···,·,)r ,! ,. 1,•·11. · · ·!
Tl,.
rtlrord ntnnher nf th t: l·::~e :1nd +in~ parnes ~ 1id :J•ld1 c:.;~c~ t•f CP U~l~t l :; 1_1T,a1:tt in.!~ tb,· brief
-b .'.11 he prink,l 011 the frc:,nt cov,·r.
~1. Eff,,ct 0£ Nol\.:'Ompliar. cc. ff n"itl•rr party ha~ fik,l :t !,ri d
complia11r(' w ith
di<· rr·quinmf'.'nls r,f thi rule. 1111· l'r,nr• ·.vii! 1101 !Har or:d ,•r ••t1111<·r11 , I t ,,11,• p:,r,-,• l.:,~
h•tl 1'1c ,,th!,r h .. - not fikJ ,l!,h ;, l.irid, ti,~ ;iar:v in ,! .. fa· I: ., ;;1 ii·~t lw h:ir<l c, r.ilh·.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4376
•

I

'

I

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Thursday the 11th day of November, 1954.
PAUL PETCOSKY,

Plaintiff in Error,

against
DONALD C. BOWMAN AND SAMUEL ROY DODSON,
·
Defendants in Error.

From the Circuit Court of Stafford County.

Upon the petition of Paul Petcosky a writ of error is
awarded him by one of the Just.ices of the Supreme Court of
Appeals on November 10, 1954, to a judgment rendered by the
Circuit Court of Stafford County ·on the 18th day of June,
. 1954, in a certain notice of motion for judg111ent then therein
;· epending wherein Donald C. Bowman was plaintiff and Paul
-~ etc~_~ky and others were defendants; upon the petitioner or
i •· ·me;p~e for l1im, entering into bond with sufficient surety be. re
clerk of tlw said Circuit Court in the penalty of five
". ~ undfod doll a rs, with condition as the law directs.

fie

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4377
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Thursday the 11th day of November, 1954.
SAMUEL ROY DODSON,

Plaintiff in Error.,

against
DONALD C. BOWMAN AND PAUL PETCOSKY,
Defendants in Error.

From the Circuit Court of Stafford County.

Upon the petition of Samuel Roy Dodson a writ of error and
supersedeas is awarded him by one of the Justices of the Supreme Court of Appeals on November 10, 1954, to a judgment
rendered by the Circuit Court of Stafford County on the 18th
day of June, 1954, in acertain notice of motion for judgment
then therein depending wherein Donald C. Bowman was plaintiff and Paul Petcosky and others were defendants. And it
appearing from the certificate of the clerk of the said Court
that a supersedeas bond in the penalty of twenty thousand dollars, conditioned according to law has heretofore been given
in accordance with the provisions of sections 8-465 and 8-477
of the Code of Virginia of 1950, no additional bond is required.

Patil P:eteosky v. Donald C. Bowman, et al

.
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INSTRUCTION NO. IL

The Court instructs the jury that the evidence in this case,
.as a matter of law, does not show any negligence on the part
-0f the plaintiff Bowman which caused or contributed to his
injury and you are therefore instructed that Bowman was not
.guilty of contributory neg·ligence.
·withdrawn Dec. 9, '53.

L. M. B.
page 43}

INSTRUCTION NO. A.-5.

The court instructs the jury that if you believe from a
preponderance of the evidence that Petcosky was suddenly
·confronted with an emergency brought about by Dodson sud·denly cutting out from behind the truck and driving his automobile across the center of the highway in the path of and
dangerously close to the automobile operated by Petoosky,
.and that Petcosky was suddenly confronted with such emergency without fault on his part, then the law did not require
Petcosky under such circumstances the exercise of all the pres·ence of mind and care of a reasonably prudent person under
·ordinary circumstances, but the law makes allowance for such
,emergency; and if you believe from the evidence that Pet·cosky acted in such emergency, if you believe such existed, as
:a reasonably prudent person might have acted under the
·same or similar circumstances, you must find your verdict for
Petcosky oil Bowman's claim against him and also for Pet-cosky on his claim for damages against Dodson.
Refused Dec. 9, '53.

L. M. B.
page 44}

INSTRUCTION NO. A-8.

The court instructs the jury that there is no evidence that
both automobiles, operated by Petcosky and by Dodson, were
at the same time on their respective left sides of the center
-of the higJnvay. Yon cannot, therefore, find your verdict
:against both Petcosky and Dodson but you may find your

Supreme Court of Appeals of Virginia
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verdict against that one who you may believe drove his automobile to his left of the center of the highway at the time they
collided with each other.
The court fm-ther instructs you that if you believe from a
preponderance of the evidence that Petcosky's automobile
was across the center of the hig~hway at the time it collided
with Dodson's automobile, your verdict should be for Bowman on his claim against Petcosky and in favor of Dodson on
Bowman's claim against Dodson and also on Petcosky 's claim
against Dodson.
.
. On the other hand, the court instructs you that if you believe from a preponderance of the evidence that Dodson's
automobile was across the center of the highway at the time
it collided with Petcosky's automobile) your verdict should be·
for Bowman on his claim against Dodson and in favor of Petcosky on Bowman's claim against him and also for Petcosky
on his claim against Dodson.
Refused Dec. 9,. '53.

L. M. B.
page 45

r

INSTRUCTION NO. I.

TJie comt instructs the jury that the burden rests· upon th(3l
plaintiff Donald C. Bowman to prove by a preponderance of
the evidence that Samuel Ray Dodson and/or Paul Petcoskv
was guilty of negligence which either separately or concu;rently with negligence of the othe·r was the proximate cause '
of his injuries.

Given Dec. 9, '53.

L.M.B.
page 46

~

INSTRUCTION NO. III.

It is the duty of all persons operating motor vehicles to use
ordinary care not to injure others lawfnlly upon tlle higlnvay ..
Ordinary care is that degree of care which an ordinarily prudent nnd reasonable man would exercise under the same cir:...
cumshmces, conditions and surroundings. TI1e failure to use
sucl1 care is ncg-lig·enee.
The Court. therefore. instructs the jury tlrnt if you believe flmt Ht tlrn time ancl place of this collision Paul Petcosky
or Samuel Rny Dodson, either or both, failed to exercise

Paul Petcosky v. Donald C. Bowman, et al.
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such care and caution as an ordinarily p;rudent and reasonable
man would have exercised under the same circumstances and
conditions, then you should :find the one vd10 failed to exercise such reasonable care guilty of negligence and if you believe both failed to exercise such care, then you should :find
both guilty of negligence.
Given Dec. 9, '53.

L.M.B.
pag·e 47 ~

INSTRUCTION NO. IV.

The Court instruds the jury that in addition to his duty
to use reasonable care in operation of his motor vehicle the
law of Virginia imposed upoJ the defendant, Samuel Ray
Dodson, as he approached the scene of the accident the following duties:
1. Not to drive to the left side of the center line of the highway in overtaking and passing the truck operated by Hodges
unlcRs such left side was clearly visible and free of oncoming
traffic for a sufficient distance ahead to permit such overtaking and passing· to be made with reasonable care and to
give way to any oncoming vehicle from the opposite direction.
4. In attempting to pass the truck not to tnrn from a direct
line of trmrel without first using reasonable care to see that
such movement could be made in safety.
5. In passing the car operated by Petcosky, which was proceeding in the opposite direction, to pass Petcosky to the
right, giving to him as nearly as possible one-ha.If of the main
traveled portion of the roadway.
page 48 ~
8. To keop a prnper lookout for o.thers using tbc
hiµ;hway, to have his vehicle under reasonable
proper control and not to drive his velliclc recklessly or in
a manner or nt a speed as to enclang-er or be likely to endanger
the life, limh or property of others.
9. Not to follow another vehicle more closely than is reasonable nml prud(mt, ]w.ving- due regard to the speed of botl,
vehicles and the traffic unon and conditions of the l1ighway
at the time. And if the .Jury believes from a preponderance
of the evidence that t11e said Samncl Ray Dodson violated anv
one 01' more of his aforesaid duties, such H. violation constitutes negligence.
·
10. Not to overtake or pass another vel1ic1e proceeding in
t11e same direction, upon or approaching the crest of a grado
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or upon approaching a curve in the highway, where the
driver's view along the hig·hway is obstructed.
Given Dec. 9, '53.

L. M. B.
page 49

~

INSTRUCTION NO. V.

The Court instructs the jury that in addition to his duty
to use reasonable care in the operation of his motor vehicle,
the law of Virginia imposed upon the defendant Paul Petcosky as he approached the scene of the accident the followiug duties:

•

1. To drive upon the right hand half of the traveled portion
of the highway unless it was impractical to travel on such
portion of the hig·hway and except when overtaking and
passing another vehicle.
2. In attempting to pass the vehicle operated by Dodson,
which was proceeding in the opposite direction, to pass Dodson to the right, giving him as nearly as possible one-half of
the main traveled portion of the roadway.
5. To keep a proper lookout for others using the highway,
to have his vehicle under reasonable proper control and not
to drive his vehicle recklessly or in a manner or at a speed
so as to endanger ·or be likely to endanger the life, limb or
property of others.
If the jury believe from a preponderance of the evidence
that the said Paul Petcosky violated any one or more of his
aforesaid duties, such a violation constitutes a negligence.

Given Dec. 9, '53.

L.M.B.
page 50

~

INSTRUCTION NO. VI.

The Court instructs the jury that if you believe from a preponderance of the evidence that Samuel Ray Dodson was
guilty of negligence as defined in these instructions and if you
further believe that such negligence of Dodson separately or
concurrently with neg·ligence on the pa rt of Paul Petco sky was
a proximate cause of the collision in which the Plaintiff,
Donald C. Bowman, was injured,. then you should find your

Paul Petcosky v. Donald C. Bo·wman, et al.
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verdict in favor of Donald C. Bowman and against Samuel
Ray Dodson.
·
Given Dec..9, '53.

L. l\l B..
page 51}

INSTRUCTION NO. VII.

The Court instructs the jury that if you believe from a preponderance of the evidence that Paul Petcosky was guilty of
negligence as defined in these instructions, and if you further
believe that such negligence of Petcosky, separately or con,currently with negligence on the part of Samuel Ray Dodson
was a proximate cause of the collision in which the Plaintiff
Donald C. Bowman, was injured, then you should find your
verdict in favor of Donald C. Bowman and against Paul Petreosky.
Given Dec. 9, '53.

L.M.B.
page 52}

INSTRUCTION NO. VIII.

The Court further instructs the jury that if you believe
from the preponderance of the evidence that both Dodson and
Pctcosky were guilty of negligence concurrently and that the
neglig·ence of each combined together with the negligence of
the other was the proximate cause of the collision in which
the plnintiff Bowman was injured, then yon should find your
verdict in favor of Donald C. Bowman against both Samuel
Ray Dodson and Paul Petcosky.
·
Given Dec. 9, '53.

L.M.B.
page 53}

INSTRUCTION NO. IX.

The Court instructs the jury that in event you find your
verdict for the plaintiff Bowman against either one or both of
the defendants Dodson and Petcosky; you should award him
damages in such amount as in your opinion will fairly and
ade<1uatelv compensate him for the injuries he lms sustained
not exceeding the amount claimed in the motion for judgment.

Supreme- Court of Appeals. of Virgmiro

In determining. the amount of damages you should consider
the bodily in.jurifls, s;ustained by the plaintiff~ the. nature and
extent of the disability caused by such inj_w·ies,; the· permanent nature of his. physical impairment; the mental and physical pain and suffering. which he has endured as; re result of his.
injuries and such pain and suffering. as may reasonably be·
·expected in: the future; the amount which has be.en expended.
for medical and hospital expenses; the· extent to which his opportunities fol' future employment ba:ve been impait·ed, if any;:
the reasonalhle value· of the time which he bas. los.t f:rom his.
work,, having due' rega;rd for· his: earning: capacity prior to his,
injury and the extent to which his earning capacity has been:
diminished takin:g. into considemtion his age· and life expectancy.. You may consider all of· those elements· or such of
them as, in: your oph1iorr have· been proven and allow such
compensation: for the injuries as,. in your opinion,: ma:y be fair
and just..
Given De'C .. 9'r '53'..

L, M. B.
page· 54

f

TI1e Court fostrucfs the J rrry tirn:t you are con:sidering two separate· and distind ca:ses:

1.. Bowmans· case a:gainst Petcosky and Dodson ..
2. Pefoosky's ease against Dodson.

It Irn:s been shown by tlm evidence tI1at tllere wa:s no neglfgence on Bowman rs part and he is entitled to recnver against
one or both of' tbe defendants Petcosky and Dodson depending
on which on~ or whether both were guilty of' negligence which
caused- Bowman's injury. One or tlie otI1er or both are bonncT
to have been g'tlilty of negligence· wnicb injured Bowman.
Consider ~I1e case of Bowman against Petcosky and Dodson
separately from the case of Petcosky v. Dodson as you a:r&
required to bring in sepm;a:tei verdicts: in each CRse.
Given Dee. 10,. 153.,

L. 1\1. B.
page 55

f

INSTRUCTION NO. A-1.

The court tells tl1e jury that Paul Petcosky has filed in t.M~
suit his cross·claim a:gainst Samuel Ray Dodson by which Pct-

I

-···
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cosky charges that Dodson was negligent in the operation of
his automobile and thereby caused the accident and resulting
damage and injury to Petcosky. The court therefore instructs
you that although the original suit was commenced by the
plaintiff, Donald C. Bowman, Paul Petcosky has the right to
recover for his damage and injury against the defendant,
Dodson, on Petcosky 's cross-claim if you believe from a preponderance of all of the evidence that Dodson was guilty of
neg·ligence whicll proximately caused plaintiff's injuries then
that Paul Petcosky should so recover, provided you furtbm·
believe that was without 'fault on his part.
Given Dec. 9, '53.

L.M.B.
page 56

~

INSTRUCTION NO. A-3.

The court instructs the jury that if you believe from the
evidence that the automobile operated by Petcosky in a northerly direction was on its proper side of the highway and was
being operated with reasonable care at tl1e time of its collision
with the automobile operated by Dodson in a southerly direction and that thereafter the automobile operated by Petcosky
went out of control without fault on his part and struck into
the taxicab operated by Bowman in a southerly direction, then
the court tells you that Bowman cannot recover against Petcosky a11d you must find your verdict for Petco sky on Bowman's suit against him.
Given Dec. 9, '53.

L.M.B.
page 57

~

INSTRUCTION NO. A-4.

Tlie court instructs the jury tl1at if you believe from a preponderance of the evidence that the automobile operated by
Dodson in a southerlv direction was on its left side of the
center of the big]Jwajr and that the automobile operated hy
Petcosky in a nortlrnrl~r direction was on its proper side of
the highwa:v and was being operated witl1 reasonable care
under the circumstance~ at the time the two automobiles
collided and that thereafter the a.ntomobi]e operated by Petcoskv went out of control wit11011t fault on his part aml struck
illto 't11e taxicab operated by Bowman in a ~mutherly direction,
as a result of which Petcosky was injured, then Petcosky is
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entitled to recover the refor and you should find your verdict
for Petcosky on his cross-claim against Dodson, provided you
believe from a preponderance of the evidence tllat Petcosky
was without fault on his part.
The court further instructs the jury that if you find your
verdict for Petcosky on his cross-claim against Dodson, you
must also :find your verdict for Petcosky on Bowman's claim
against him.
Given Dec. 9, '53.
L.M.B.
page 58 ~

INSTRUCTION NO. A-6.

The court instructs the jury that you are the sole judge of
the weight of the evidence and the credibility of the witnesses
and you have the right to discard or accept the testimony, or
any part thereof, of any witness which you regard proper to
discard or accept when considered in connection with the
whole evidence in the case. In determining the credibility of
the witness and the weight to be given their testimony, the
jury may consider the appearance of the witnesses on the
witness stand, their manner of testifying, their apparent candor and frankness, their interest, their bias, if any, their
apparent intelligence or lack of intelligence, their opportunity
to observe the matters about which they testified, the reasonableness of their testimony, and from all the other facts and
circumstances appearing in the case, determine ,vhich. wit11esses are worthy of credit and give credit accordingly.
Given Dec. 9, '53.

L. M. B.
page 59

~

INSTRUCTION NO. A-7.

The court instructs the jury that at the time of the collisions
here involved the following statute was in effect:
'' The driver of a veMcle shall not drive to the left side of
the center line of a highway in overtaking and passing another
vehicle proceeding in the same direction unless such left side
iR clearlv visible and is free of oncoming traffic> for a sufficient
clistance· ahead to permit such overtaking and passing to be
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made in safety and such overtaking vehicle shall give way to
.an oncoming vehicle' '
The court further instructs you that if you believe from a
preponderance of the evidence that Dodson drove his automobile to his left side of the center of the highway and that such
.act on his part was the proximate cause of the collisions and
resulting damage an<l injury to Petcosky and that Petcosky
was free from fault you must find your verdict for Petcosky
on Bowman's claim against Petcosky and also for Petcosky
,on his cross-claim ag·ainst Dodson.
Given Dec. 9,, '53.

L. :M. B.
page 60}

INSTRUCTION NO ..... .

The court instructs the jury if you find your verdict for
Paul Pctcosky against Samuel Roy Dodson, and if you find
·from the evidence that Petcosky has suffered injuries, pain
and suffadng as a result of Dodson's negligence, that Pet·cosky is entitled to recover damages from Dodson.
In determining the amount of such damages, if there be any,
the jury may consider the following elements:
1. Fair compensation for the physical and mental suffering
~aused by the injuries.
2. The value of the time lost by Petcosky during the period
in which he was disabled from his injuries, taking into consideration the value of his services.
3. The reasonable cost of the medical, surgical, hospital expenses expended in treating Petcosky 's injuries.
4. The loss of earning capacity, if any, ·which is attributable
to the injuries suffered by Petcosky.
5. Whether the injuries and the pain and suffering will be
permanent, or will continue or come back at any time in the
future. If the jury should find that the injuries are permanent. or will continue, or will come back in the future, it may
consider the probable effect of tlrn injuries in the future upon
Petcosky 's health, and the use of his body, and his ability to
work, tmd the effect it may ha"Ve upon his future earnings. In
deterrninin~ the amount of damages, if any, by reason of any
Joss of earning capacity in the future, the jury may take into
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consideration Petcosky's age, the number of years he will
probably live.
Given Dec. 9, '53.
L. M. B'..

page 61

~

INSTRUCTION NO. A ..

The Court instructs the jury: That the burden is upon the
plaintiff, Bowman, in the original suit filed herein and the.
burden is upon the plaintiff, Petcosky, in the cross-claim filed.
against the defendant, Dodson, to prove by a preponderance·
of the evidence that the defendant, Dodson, ·was guilty of
negligence in the operation of his automobile which was a
proximat~ cause of the accident and resulting injuries, if any.
That the burden of proof does not necessarily mean thegreater number of witnesses, but means the greater weight of
the evidence and the testimony of one witness to whose testimony the Jury give full credence may constitute a preponder~
ance of the evidence.
That iii, from all tl1e evidence in this case, you are·unable to
determine whether or not the party required to carry the burden of proof has carried the same and yon believe that the·
evidence is equally balanced, then you must find your verdict
for the defendant, Dodson.
Given Dec. 9, 153.

L. M. R
page 62

f

INSTRUCTION NO. B.

The Court instructs the jury: That neg·ligence is the basis
of this action and unless a person has been shown to have been
guilty of negligence, you cannot :find a verdict against him.
That negligence is tbe failure to act in the particular circumstances in the manner that an ordinarily reasonably prudent
person would have acted ..
Given Dec·. 9, '53.
L. M. B.
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· INSTRUCTION NO.· C.

page 63 ~- · ·

·, The Court instructs the ·jury:· That you cannot· decide this
base :on sympathy, surmise or conjecture, but must render
your verdict based. upon the evidence which you have heard
from the- witnesses and the instructions given you by the
Court
Given

pee. 9, '53.
.

page 64·

.. L .. M. B.

:

~

J ~ \'

.: •

. •

.

INST~TIPTION NO. D. '

:· T4e ·court i:nstrtrctf{ the jury: That it was 'the duty of the
defendant, . Do~son, in operating· his automooile'·soht~wardly
over ·and. ·along· U: S. R9ut~ No. 1' at the tini"e ~nd pJace of
this accident to exercise ordinaxy··care in the opet~tfo11: of his
automobile and to drive the same to the right of' the center
t>f said highway .a~14 if you b~,lieve from .alf the·. evidence in
thi~ case tlntt ti1e ,defendant, ·'Dodsort, did exer·cise re3"Sonhble· care under all of the circumstances and did not drive his
automobile to .. the left of the center of the highway, then he
was
f
negligence and you cann~t find a verdict against

h~.

free roin

-

Give1i Dec. 9, '53.: ·

..:µ~-J.V.L B.
~age 65. ~

~ I "

.
:· Th~ Court instr1.1cts. the .j'µry: Tha·t it was th~ .<t~ty of the
defe11da:nt, Petcosky, to exercise _reas_onable. care .in tpe operation of his a:utomo.bile and to run and..operate the. s~ipe on his
own rigllthand half of the highway. and if you beU~ve from
the evidence in .this case that he failed so to do and ran his
~aid autoinol;>ile oy.er to and upon hi~ left side of t_~·e: highway
and there collided with the. autqn,ob~le. of the . defendant,
Poclson, then the def~nq~u~t, Petcosky, was guilty of neglig·ence
and if you further ·believ~ that such negligence was the sole
pr9ximate cause.of the accident, you s];tould find your verdict
in favor of the defendant, Dodson, iri the action instituted
by the plaintiff, Bowman.
1 " ,

.

,

.' _

,

I

.

I

Given Dec. 9, '53.

L. M. B.
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page 66 ~

INSTRUCTION NO. F.

The Court instructs the jury: That is was the duty of the
defendant, Petcosky, to exercise reasonable care in the operation of his automobile and to rmi and operate the same on his
own righthand half of the highway and if you believe from
the evidence in this case that he failed so to do and ran his
said automobile over to and upon his left side of the highway
and there collided with the automobile of the defendant,
Dodson, then the defendant, Petcosky, was guilty of negligence and if you further believe that such negligence efficiently
contributed or concurred in proximately causing the collision
with the automobile of the defendant, Dodson, then you must
find your verdict for the defendant, Dodson, as the law bars
Petco sky from recovery against the defendunt, Dodson, if he
was guilty of any negligence which efficiently contributed to
cause the accident and his resulting injuries.
Given Dec. 9, · '53.

L. M.B.
page 67 ~

INSTRUCTION NO. G.

The Court instrqcts the jury: That if you believe from all
the evidence in this case that the defendant, Samuel Ray
Dodson, was not guilty of any neglig·ence, then they must find
a verdict in his favor.
Given Dec. 9, '53.

L. M.B .
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page 75 }

•

•

Affiants, W. P. Bagwell, Jr., J. Segar Gravatt and Jar1;1es
Ashby, Jr., being first duly sworn, depose as follows:

•

•

•

•

•

Patti Petcosky v. Do11ald C. Bowman, ct al.

15

page 77}

•

•

•

On this trip Bagwell and Ashby, who happened to be at the
Courthouse at that time on bu_siness of his own, had a conversation in the cot1rse of which Bagwell 1·eqnestecl Ashby to
:advise with him in regard to the impanelling of the jury and,
if possible, to sit with Counsel for Bo"\\'man during the trial
of the case; Bagwell explained to Ashby the numerous Counsel
involved in the case from the plaintiff's side of the case and
that there was a contiugeut fee agreement between ~owman
and Bagwell, 1foncure and Gravatt; he further advised Ashby
that plaintiff and his wife were not wealthy people and could
not afford to pay him a very larg·e _foe, particularly if no re-covery was made; be then asked Ashby what charge be would
make for the reqilested service~· and Ashby replied that aily
compensation that Bagwell and his client thought was reasonable would be agreeable to him; that no. agreement has been
made ori behalf of Bowman o~~ his counsel to pay Ashby a contingent fe~ or any fee other than as hereiJ?-before set forth.

W. P. BAGWELL, JR.
J. SEGAR GRAVATT
JAMES ASHBY, JR.

•

•

•

•

•

•

•

•

•

•

page 130 ~

·Filed April 9, '54.
L. M:.

B.

OPINlON OF THE COURT .
. This is an action for personal. injuries sustained by the
plaintiff who was injured by a collision with a car operated
by the defendant Petcosky after it bad .first collided with a car
,operatcid by the defendant Dodson.
The collision occurred about orte half mile south of Stafford
Court House on U. $. Highway No. 1, and occurred just north
,of the crest of the bill on which the injuries were sustained~"
A ttuck was travelling south in the right driving lane. The

... ,_

16

.

1 /:

..

. .... ._
y

}~~urirrll':1.~ q~~!t; pr 4ppea~S' ~( y~gipi~

plaintiff wa~· als6. travelling south in the :rig~.t ~~Jv:ing Jane~
behind the truck..
. .
.
A car operah~µ by one Do11:ald Todd was. ~1s,o travelling_
: · _·:soutll on. said highway foUo~ved _b)~ tl1~ c~r .oper-:
page 131 } ated ~y tA~ defenµant Do:n~ld_ Q. :Bo~m~p who was
. .
·.'also travell,ng south. '....
-· . . . .
.
. The car ~pei·at.ed'b}<th~. defen~lant.Petco~~o/ .w~s t~. .avelling
north on sa~d U.S. Highway No. 1, .aq.cording· to his testimony
in ·what he claime·d ~vas the 1101:t~ bqund :Pai;;s~ng faire ....
· At the· time of the collision the State Hig·hway Department
had just resri:t.£acec1 the road :for sonie distance in ·both direc~
tions fro.m, th,e plac~ ofpoUis~on ~~d ~h~f~.,r~re i;io lµi~s.of anY,
~nd to ~arl~ tli~ di~~ving lanes.on sa~d Wg~,;~Y·
,
:
The collision occur1~·e~ about n~n.e. ~'clock _at ~igh_~ on 31_
August, 19.51. .
. .· .
, · .. . . , ,
,
.
. The truck 'was moving at a speed of approximately 35 miles
per _hour an~. accordi~g· to all 'th~ witp.ess·~~ ·was well on its
rig·ht sicle .of t:be highway. The plaintiff Bowman according
to .a~l of . fhe; ~.ritnesse~ w,~s on:his, right _'side of th,e highway
behind the truck whe1i".the collision with bis.car occurred.
·
,. :.T~d'~,att~~ptecl .t9: PH~~ ~o~m~m a_i1d _th.e
o.~.-~?e hilr
and accordmg· to hu~L barely got by without cnIT1clmg with the
ca~ operated by Petcosky. Indeed he testified that when he
~ame over the brow of th~ hill all tl~ree .of the lanes other than
the ~ight 'd,rivii1g lane 'Y-~~~e· o~c;iipiecl)y cars m'.oving· no~th. :
·. TD;e. defehd_ant Dodson· was immediately behin4 _the car op~
erated ~Y. ~o.dd. . . ., ·
·
. , . , ·
·
Hodges We driver· of the truck testified that when the car
<;>perated by_tl~e defendant" :podson.passe~ th~ ca~
h_is tr.uck
it was swaying in ~he passing lane; that he stopped his· truck
and the car stopped. l,l,.b~~1t 75 feet in front of him. .
·
.
Dodson claimed that in passing the truck he was
page 1~2. ~. :ahvays: in'. trie sout~.-bo.unq driving la11:e1 and that
Petcosky ~bllidc.cl with him in· that lane.· ·The de-·
fendant Petcosky claimed that Dodson collided with him in
the north . boimd 1:>assi~g lane, and that caused his _car to cross'
to the so~1t~bouncl .dr~v.ing l~~e and collide h~ad ·on with the
car driven by the plaintiff Bowman.
·
As not~~ apoye, t4e road ha~just been resurfaced and there
were no Jines. se·paratiHg-. tlte driving lanes and from the, stand-=
point of the defendants Bowman and Petcosky their· e-vldence
as to th~ j_J:P,s'ltion of their ~a_:r;s a~ the time .0°f their' collision'
must be. regarded as mere estimates. as· 'to where they were:
The jury·evidently concluded as they had the right to do from
the evidence of both parties that their collision occurred over
the center line of the highway as they found against both defendants.

·tr~<t

of
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. Petcosky fixed his speed at 50 miles per hour. The driver
of the truck fixed his speed at 35 miles per hour. Dodson fixed
his speed at 45 miles per hour. Todd was unable to fix the
speed of his car and the plaintiff Bowman had been so injured
be had no recollection of what occurred, his last memory being
when he crossed the chain bridge at. Washing-ton.
Dodson testified lJOwever that be left "\¥ashington, D. C. between 7 and 7 :30 P. M.; that be arrived at Triangle in Prince
William County in about one hour from Washington; that he
stayed at Triangle ten to fifteen minutes and that the collision
occurred around nine o'clock P. :M. The State Highway map
shows that it is ten miles from Triangle to Stafford Court
House and the point of collision was approximately 1/2 mile
south of Stafford Court House.
page 133 ~
The owner of the truck and the driver and the
owner of the car operated by Petcosky were also
made parties defendant, but the evidence failing to show any
negligence on their part or responsibility for another's negligence the evidence as to the defendants on motion was stricken
and the jury returned a verdict in favor of these defendants.
The jury sometime tlicreafter returned a verdict for the
plaintiff against both Petcosky and Dodson and on Petcosky's
cross claim against Dodson in favor of Dodson.
It was conceded by all parties thatthe plaintiff Bowman had
not been guilty of any neglig·ence. Indeed, Mr. Boyd in his
speech to the jury told them that Bowman was entitled to a
verdict ag·ainst Dodson, but not against Petcosky and urged
the jury to l'eturn a substantial verdict against Dodson. Mr.
Moncure in his argument conceded the plail1tiff's right to recover, but told the jury that the entire fault for the collision
rested on the defendant Petcosky.
During the trial of the case on the second day thereof, counsel for Petcosky asked leave to make a motion in the absence
of the jury. On the jury being sent out, counsel for Petcosky
informed the Court that it bad just come to their attention
that one of the members of the jury was a cousin of James
Ashby, Jr. of counsel for the· plaintiff and moved the Court
to declare a mistrial.
The Judge of this Court lives in Hanover County, sixty
miles from Stafford Coul't House, and knows very few people
in Stafford County and nothing about their kinpage 134 ~ ship. When the jury ,vas sworn on the voir dire
the Court of its own accord examined the jury as
to all of the matters set forth in Code Section 8-199. Havingreceived negative answers as to each question from the jury,
the Court turned to counsel for the plaintiff and asked if they
desired to further examine the jury. Indicating a desire not
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to do so, the Court then turned to each of the counsel representing the defendants and asked if they desired to further
examine the jury, each of them indicated they did not desire
so to do. Thereupon the Court ordered the jury list to be
passed to counsel and when tl1e jurors had been struck to the
required number, the jury was sworn and the trial started.
The Court having examined and considered Sections 19-176
and 8-201 overruled this motion, to which exception was taken
and the trial proceeded.
This alleged error on the part of the Court is made the basis
of the first ground for setting aside the verdict. In support
of this, counsel for Petcosky have filed an affidavit in which
they allege that they believe that James As11by, Jr. bad a contingent fee. Counsel for the plaintiff have filed a counter affidavit from which it appears that Mr. Ashby had no agreement
for a contingent fee but was to be paid whatever Messrs. Bagwell and Gravatt thoug·ht that his services were worth.
In view of the law applicable to tbis matter it makes little
difference what were the terms of Mr. Ashby's employment,
although the Court finds that he had no contingent fee in the
action.
page 135 ~ The general rule as to this subject is stated in
the Article on Jury and Jury Trial in 17 Arn. &
Eng. Enc. of L. 1126 where it is said: '' A juror has been generally held not to be disqualified by the fact that he is related
to one of counsel in the cause, even though it be the prosecuting attorney. In Georgia, however, relationship to counsel
whose fee is contiRgent upon success is gTotrnd for disqualification.''
In Thompson and Merriman on Jurors (2nd Ed.) 181 (4) it
is said: "The general rule as stated by Lord Coke is that the
consanguinity or affinity which will afford a gTonnd of cl1allenge for principal cause must exist between the juror and a
party to the suit. Undoubtedly, this is still the general rule.
Thus, it is not a principal cause of challenge to a juror that
he is an uncle or a brother-in-law to one of the counsel in the
case • • •."
In Commonwealth v. Knapp, 10 Pick. (Mass.) 477, 20 Ann. D.
534 (1830) a juror said on his voir dire be had neither formed
nor expressed an opinion as to the guilt or innocence of the accused. He was accepted as a juror and the jury foipwnneled
and sworn. Before the indictment was read the Attorney
General informed the Court that he had just lea med since the
jury was sworn tl1at this juror had said that the accused ought
not to be convicted. The Court said per curicum (10 Pick.
480) : '' At common law the Court cannot interfere after the
jury has been sworn, and we think that our statute did not in-
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tend to·make any alteration as to the time of inquiry into the
jurors impartiality. The objection to him must be made, as
well by the Commonwealth as by the prisoner, before the jury
is sworn; or, at least, before the jury are impage 136 } panelled.''
In Wood v. Wood, 52 N. H. 422, 425, 429 (1872)
the claimants moved the Court to set aside the verdict on the
ground that one of the jurors was the uncle of plaintiff's counsel. Upon inquiry the Court found that the relationship existed, but denied the motion to which exception was taken and
on which error was assigned. The Court through Ladd, J.
said: "The relationship of one of the jurors to one of the
plaintiff's counsel, as shown by the case does not furnish a
legal ground for setting aside the verdict.''
In Fait & Slagle v. Tr'llxton, 1 Penn. (Del.) 24, 25 (1897) it
:appeared on the voir dire that one of the panel was the nephew
of one of the counsel for the defendant. Counsel for the plaintiff challenged the juror for cause and insisted that he ought
110t to be required to use his preemptory challenge. Lowe,
C. J. in overruling the motion said ( p. 25) : "It is not a suffident ground for disqualification. You may cl1allenge him,
but we do not think that he has such an interest in the case
.as would exclude him from serving as a juro.r."
In Fitnk v. Ely et al., 45 Pa. St. 444, 448 (1863) it was held
that it was not gTound of challenge for cause, that the juror
,challenged was a brother-in-law of one of the counsel in the
-cam:e.
This question was considered by the Circuit Court of Appeals for the Fourth Circuit in an appeal from the District
Court for tl1e Eastern District of Virginia in Garland v. United
States, 182 F. (2nd) 802 (1950) where the Court said: "The
.argument that the verdict should have been set aside because
a sister of one of the jurors was married to an uncle of the
Assistant United States Attorney who presented the case is
so lacking in all merit as not to justify discussion.
page 137 ~ It is well settled generally that relationship to the
prosecuting attorney does not disqualify a juror.
50 C. J. S., Juries s. 219, p. 598; 31 Am. Juris, 663; and, there
is nothing to the contrary in the law of Virginia.''
In Miller v. Louisville etc. Ry., 128 Ind. 97, 25 A. S. R. 416,
420 (1891) the Court said: "Appellant asks a reversal upon
the ground that the Appellee knowingly permitted a juror to
serve who was the husband of a niece of the wife of one of
:appellees' attorneys. The contention of appellant cannot be
sustained. Such a relationship of a juror to one of the counsel
,cannot, under the long existing· rule, he deemed a cause for setting aside a verdict : Thompson and Merriman on J mies 181.''
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. In People v. Waller, 70 Mich. 237, 38 N. W. 261, 262 (1888)·
the Court said: '' Vve need not discuss the claim made by thedefendant under his fourth assignment of error, tbat one of
the jurors was related to the assistant prosecuting attorney
who tried the case in the court below. There is no statute that.
renders such a relationship between a juror and counsel a
ground even :for challenge. It would not render the judgment
void by reason of such counsel taking part in the trial.''
Cases in full accord with the above are : Frost v. State, 225
Ala. 232, 142 S. 427, 430 (1932); Lm!g v. State, 163 Miss. 535,.
141 S. 591, 594 (1932); Howard v. State, 9 Ala. App. 74, 63 S.
753 (1913); and Edwall v. C.R. & P. Ry. Co., 208 Ill. App. 489,,
583 (1917).

In Lou,i,siana Ry. ct Nav. Co. v. Morere, 116 La. 998, 41 S.
236 (1906) objection was made that one of the jury
page 138 ~ was a brotl1er of one of counsel for the plaintiff.
.
The Court said: '' This is not a good ground for
recusa tion. The justices of this court could not well r~cuse
themselves because their brothers or sons happen to be of
counsel, nor does a lawyer with a large practice have to emigrate from his parish because his brother happens to be made
a judge.''
·
From the foregoing it will be seen that at common law a
juror was not subject to challenge for cause because of his relationship to counsel for one of the parties. The common law
is in force in t11is Commonwealth, except where it has been
changed by the Constitution or the statute. laws. Code Section 1-10. Wiseman v. Common.wealth, 143 Va. 631, 640, 130
S. E. 249 (1925).
The only state which holds a contrary view is Georgia. In
the face of the overwhelming authority to the contrary this
court is not willing to reject the common law rule supported
by the great weight of authority to follow the Georgia court.
Moreover, counsel for Petco sky in declining to examine the
jury on their voir clire and in waiting until the jury bad been
sworn to raise this objection have waived their right to do so~
Code Sections 19-176 and s.201.
If counsel for Petco sky had examined the list of jurors filed
by the sheriff pursuant to Code Sec. 19-178 before the trial
they could by inquiry have obtained the information which
they claim to have received after the trial had been in progress
for almost two days. If they had desired to find out whether
any of the jurors were related to counsel they could have ascertained this by a simple question to the jury on their voir dire.
They were offered the opportunity to examine the jury and
declined to do so.

Paul Petcosky v. Donald C. Bowman, et al.
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In 31 Am. ,Jur., title Jury Section 117, it is said:
'' The right to challenge a juror for disqualification is a right which may be waived even in a capital case.
Generally, in the absence of a statute declaring otherwise, all
ordinary objections based upon the disqualification of particular jurors, or upon informalities in impaneling the jury must
he taken in li1ninie, either by challenge, motion _to quash, or
plea in abatement, and, a failure to do so and to examine the
partic'ular jurors in question or other witnesses in support of
the challenge constitutes waiver of the cause for challenge,
whether in a civil or criminal case. The rule has been applied
with respect to obligations based upon allcg·ed bias, interest,
relationship, misnomer, alienage, the absence of the name of
the juror from the jury list, infancy, residence, property qualifications, ignorance of the langunge, service on the grand jury
finding the indictment, and other particular matters • • •.
Ordinarily, however, a juror once sworn cannot be challenged
for any preexisting· cause * • •. ''
In State v. Mattheson., 130 Ia. 440, 103 N. W. 137, 114 A. S. R.
427, 437 (1906) it was said: "It is further urged that one of
the jurors was ineligible, for the reason that his name was not
upon the jmy list, and that he was not called as a juror until
after defendant had exhausted all of his preemptory challenges. The objection is predicated on a showing in the record
that the name of the juror included in the list was John S.
Davis, while the name of the juror called was Joseph S. Davis,
and it further appears there was no John S. Davis in the precinct in which ,Joseph S. Davis resided.· It is sufficient to say
that, if this discrepancy ,vas a ground of challenge, it should
have been ascertained on the preliminary examipage 140 ~ nation of the jmor, so that he could have been challeng·ed for cause if the disqualification was made
to appear. Having failed to investigate the incompetency of
the juror in this respect in the preliminary examination, the
defendant could not afterwards complain. State v. Pickett,
103 Ia. 714, 78 N. W. 346, 39 L. R. A. 302; State v. Greenland,
125 Ia. 141, 100 N. W. 341. ''
In M cCue v. Comm.onweaUh, 103 Va. 870, 1006, 49 S. E. 623
(1905) a capital case in which the death penalty was imposed
Keith, P. in the opinion denying a writ of error said: '' In
McKinney v. People (Ill.) 2 Gilm. 556, 43 Am. Dec. 65, it is
said:' A prisoner on trial, under our laws, has no right to stand
by and suffer irregular proceedings to take place, and then
ask to have the proceedings reversed on error on account of
such irreg·ularities. The law, by furnishing him with counsel
to defend him, has placed him on the same platform with all
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other defendants, and if he neglects in proper time to insist
upon his rights, he waives them.''
'' So it is uniformly held in civil as well as criminal cases,
for as we have already remarked, the mode of procedure is
substantially the same in both. A party who stands by without objection and sees proper evidence excluded, or improper
evidence omitted, without objecting, will not be heard to make
the objection after verdict. And so with instructions. In
other words, litigants are not permitted to play fast and loose
with the Court. If they are silent when it is their duty to
speak, they are not permitted to speak when it is their duty to
be silent.''
Here counsel for Petcosky when offered an opportunity to
examine the jury as to their fitness on the voir dire
page 141 ~ declined to do so. Clearly by so doing they waived
their right to object to any matter which would
have been disclosed by such examination by not objecting until
the jury had been sworn and impanelled and the trial started.
Moreover, it is not perceived bow the defendant Petcosky
has been prejudiced by the verdict. He was clearly guilty of
negligence which combined with Dodson's negligence injured
the plaintiff who was without fault on his part and the verdict
while substantial was small when considered in connection with
plaintiff's injuries.
It is next contended that the court erred in refusing to instruct the jury that it could find its verdict only against one
or the other of the clefendants but not ag·ainst both.
The evidence of Dodson was that in attempting to pass the
truck that he did so in the unmarked south bound passing lane.
The evidence of Petcosky was that instead of traveling in the
unmarked north bound driving· lane he was traveling· in the
unmarked north hound passing lane.
The highway, as noted, at the point of collision and for some
distance in each direction had shortly before been re-surf aced
and there were rio lines to indicate the travel lanes; and, at
night it was difficult for anyone to determine with any accuracy
where the center line of the hig·hway was.
The collision occurred. 31 Aug·ust, 1951. At that time Seetion 46-209 of the Code of 1950 was in effect. This section provides in part: '' A person shal1 be g·uilty of ,reckless driving
who shall: • • • (2)While driving· a vehicle, overtake and pass
another vehicle proceeding in the same direction,
page 142 } upon or approaching· the crest of a grade or upon
approaching a curve in the highway, where the
driver's view along the highway is obstructed."
Both of the cars of the defendants were ascending hills
where their view was necessarily obstructed as to what was
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on the other side.

There were no lines in the road to guidethem and Dodson in attempting to pass the truck on the hill
dearly violated this statute, and Petcosky, in ascending; that
hill on his side was in the same position in which he would
have been in if passing a car, was also violating this statute,
and, it was a combination of these two violations of the above
statute which resulted in the plaintiff's injuries.
Clearly if these defendants had obeyed the requirements of
the statute, there would have been no collision. Their collision
resulted dire~tly and proximately from their violation of the
statute and the injury to the plaintiff proximately followed
directly from this first act of negligence on the part of both
defendants.
Apparently this contention overlooks the doctrine of con·curring negligence. This rule is that where the negligence
of two parties continues down to the moment of the accident
and contributes to the injury, the case is one of concurring
negligence. Roanoke Elec. Co. v. Carroll, 112 Va. 598, 72 S. E.
125 (19 ) ; Norfolk, & S. R. Co. v. Sniith, 122 Va. 302, 306
(1918).
In Green v. Ruffin, 141 Va. 628, 643, 125 S. E. 742, 127 S. E,.
486 (1924) the Court held that where the negligence of two
parties continued to the time of tl1e collision that was a case
'' of concurring or simultaneous negligence."
page 143 } In Via v. Badanes, 189 Va. 44, 55-6, 52 S. E.
(2nd) 174 (1949) Mr. Chief Justice Hudgins,
Rpeaking for the Court said: '' Each driver in plain view of
the other, drove his vehicle on or so near the center of a wide
highway that neither could pass in safety. It was just as much
the duty of the one as it was the other to turn to his right.
Failure to do so convicts both of negligence, and, under the circumstances is a violation of the Motor Vehicle Code (Michie 's
Code, Sec. 2154 (108) (a) ) which provides any person who
drives a' vehicle upon a hig·hway recklessly • • * or in a manner
so as to endanger the life, limb or property of any person shall
be guilty of reckless driving.''
Clearly it was a question for the jury under proper instructions to sav whether or not either or both defendants were
guilty of concurring negligence which proximately resulted
in the injuries sustained by the plain tiff. It would have been
-error for the court to have limited their finding·s as to one or
the other of the def en clan ts. Srnith v. Tu,rner, 178 Va. 172, 178,
16 S. E. (2nd) 370 (1941); Whipple v. Booth, 155 Va. 413, 416,
154 S. E. 545 (1930) and Via v. Badanes, 189 Va. 44, 55-6, 52
S. E. (2nd) 174 (1949).
The evidence in the case was concluded late in the afternoon
of the second day of the trial. During the arguments of coun-
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sel Mr. Boyd for Petcosky told the jury that Bowman had been
injured without fault on his part and that the defendant
Dodson was wholly to blame and that they ought to award
Bowman substantial damages against Dodson and let Petcosky
who was without fault go. Mr. Moncure who represented the
defendant Dodson agreed with :M:r. Boyd that the plaintiff was
without fault and told the jury that Petcosky was wholly to
blame for Bowman's injuries and asked them to
page 144 }- find against Petcosky and in favor of-Dodson.
,
It was after dark when the arguments were concluded and after some time the jury returned a verdict in favor
of the defendants as to whom the evidence had been struck and
informed the court that they had been unable to agree as to
remainder of the case. Thereupon tbey were adjourned over
to the next morning·.
Due to the filing of the cross claim by Petcosky against
Dodson the court concluded that tI1e combination of the two
cases was causine: confusion on the part of the jury. On the
next morning when the jury came into court, the court gave
the jury the following· instruction:
'' The Court instructs the jury that yon are considering two
separate and distinct cases:
.
'' 1. Bowman's case ag~ainst Petco sky and Dodson.
"2. Petcosky's case against Dodson.

''It has been shown by the evidence that there was no negligence on Bowman's part and be is entitled to recover against
one or. both of the defendants Petcosk~ and Dods~n depending
on which one or wl1ether both were gmlty of negligence which
caused Bowman's injury. One or the other or both are bound
to have been gnilty of negligence which injured Bowman.
'' Consider the case of Bowman against Petcosky and
Dodson separately from the case of Petcosky v. Dodson as you
are required to bring in separate verdicts in each case.''
In giving tbe instmction the Court told the jury:
page 145 ~ ''Now somebody has to decide this case, and if you
cannot decide it, we will have to get another jury
to decide it. And you are just as capable of deciding the case
as another jury, and you have a responsibility in the matter
that ought to be discharged. Now I do not undertake to tell
you how yon can discharge it except as written in those instructions, but you go and disclmrge your duty.''
Where the evidence is such that fair minded men cannot
differ as to an issue it becomes a question of law for the Court.
There was no evidence of any kind which showed any neg·li-
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gence on the part of Bowman. Both counsel for the defendants told the jury that this was so and urged a verdict against
the each other's client.
C. & 0. Ry. Co. v. Parish, 111 Va. 41, 68 S. E. 398 (1910) ;
Bashford v. Rosenbaum,, Hdw. Co., 120 Va. 1, 8, 90 S. E. 625
(1916) ; Berlin v. Wall, 122 Va. 425, 95 S. E. 394 (1918) ; U. Run
St. Co. v. 111 erryniOJn, 154 Va. 467, 153 S. E. 664 (1930); Druniwr·ight v. Walker, 167 Va. 307, 189 S. E. 310 (1937) ; Wilkins
v. Dav-is, 158 Va. 763, 164 S. E. 649 (1932); Penoso v. Pender
Gro. Co., 177 Va. 245, 13 S. E. (2nd) 310 (1941); Andrews v.
C. <t 0. Ry. Co., 184 Va. 951, 37 S. E. (2nd) 29 (1946); and
Steel v. Crocker, 191 Va. 873, 62 S. E. (2nd) 850 (1951).
In Steel v. Crocker, S'ltpra,, the Court speaking through Mr.
,Jus.tice Spratley said (191 Va. 880): "If reasonably fair
minded men may differ as to the conclusion of fact to be drawn
from the evidence, or if the conclusion is dependent upon the
weight to be given tl1e testimony, a jury is the proper tribunal
to decide the question of neg·ligence, ordinary or gross. Thornhill v. Thornhill, 172 Va. 553, 2 S. E. (2nd) 318. But where
fair minded 'men cannot differ as to the concl·usion, it becomes
a qitestion of la,w for the coitrt. Drimiwri,qht v.
fJage 146/~ Walker, 167 Va. 307, 189 S. E. 310; Lennon v.
Smith, 173 Va. 322, 2 S. E. (2nd) 340; Smith v.
Turner, 178 Va. 172, 178, 16 S. E. (2nd) 370, 136 A. L. R-. 1251.
(Italics supplied.)
'' ·when the facts are undisputed or conclusively proved,
negligence becomes a question of law • • •.''
There were no conflicting facts as to the freedom of Bowman
from fault. He was on liis side of tbe road when Petcosky going in the opposite direction collided with him. Interstate
Veneer Co. v. Edwards, 191 Va. 107, 112, 60 S. E. (2nd) 4, 7
(1950); and McGregor v. Bradshaw, 19,3 Va. 787, 793, 71 S. E.
(2nd) 361 (1952).
Therefore, no error was committed in holding as a matter
of law plaintiff was not guilty of any negligence on his part
but was wholly free from fault.
The issue as to which defendant was answerable or whether
both were answerable was fairly submitted to the jm.·y which
properly found against both defendants. They also found
against the defendant Petcosky on his cross claiin against
Dodson as they properly should have done as in the opinion
of the court both defendants were violating the reckless driving statute at the time of their collision and therefore guilty
of concurring neg·ligence which combined acts of negligence
resulted in plaintiff's injuries.
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For the foregoing reasons the motion to set aside the verdict
is overruled, and judgment will be entered on the verdict.
Counsel will prepare the proper order carrying into effect
the views expressed in this opinion, suspending the execution
thereof for ninety days in order to afford defendpage 147 } ants time to apply for a writ of error if they be so
advised.
LEON M. BAZILE, Judge.
March 27, 1954.
page 148}
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This action having been set for trial, on December 8, 1953
came the parties, both plaintiff and defendants, as well as
counsel for all parties, and the defendants having heretofore
filed their grounds of defense, and the defendant Petco sky
having· filed a cross-claim against the defendant Dodson, and
issue being joined, thereupon came the panel selected and
summoned according to law, to-wit: Frederick D. Berry,
Astor Holmes Dye, ,Vernon A. Embrey, John T. Harris, Irving
A. Ryan, Stanley R. Bowie, Frances O 'Hair Gayle, Rosie
Walker, Edward Vines, E. D. vVine, Fred ·wmiam Blackburn.,
Jr., James 0. Lee, III, and John Ashton Christy, who were
examined by the court upon their voir dire, and counsel for
the plaintiff and for all the defendants having been given opportunity to examine them upon their voir dire and having
signified that they did not desire to ask any questions of the
members of the panel and no exceptions being taken to the
panel, the court found the panel free from all legal exceptions
and qualified to serve as jurors, and the plaintiff and the
defendants having exercised their rights of preemptory
challenge by striking from the above list of jurors, three for
the plaintiff and three for the defendants, the following conHtitute the jury for the trial of this case: Vernon A. Embrey,
Trving A. Ryan, Frances O 'Hair Gayle, E. D. ,Vine, Fred
,vmiam Blackburn, Jr., James 0. Lee, III, and John Ashton
Christy, who were thereupon sworn to well and
page 149 } truly try the issues joined between the parties and
a true verdict give according to the evidence.
The attorneys for the plaintiff and the attorneys for the
defendants having made opening statements and after offering evidence the plaintiff having rested his case, counsel for
the defendants Richmond, Marsh and Hodges moved the
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court to strike the evidence as to those defeudants upon
grounds appearing in the record, which motion the court
granted and the time for adjournment having arrived, court
was adjourned until 10 :00 o'clock A. M. the following day,
December 9, 1953.
On the following day, December 9, 1953 at 10 :00 o'clock
A. M. came again the plaintiff and the defendants and their
.attorneys and the jury, to-wit: Vernon A. Embrey, Irving
A. Ryan, Frances O 'Hair Gayle, E. D. ·wine, Fred ·wmiam
Blackburn, Jr., James 0 .. Lee, III, and J olm Ashton Christy,
.again being present in the jury box and after hearing the
remainder of the evidence, being instructed by the court and
.after hearing the argument of counsel, retired to their room
to consider of their verdict, and after some time returned into
court with the following verdict:
''We, the jury, upon the issue joined find a verdict in favor
of defendants, Richard I. Richmond, G. V\T. Marsh, and James
Hodges. E. D .. Wine, Foreman.''
.and announced that they could not agree as to the other defendants and the cross-c.Iaim, and being directed by the court
to retire and consider further of their verdict as to the other
defendants and the cross-claim, after some time returned into
eourt and announced that they remained unable to agree.
Whereupon the court adjourned until 10 :00 o'clock A. M.,
December 10, 1953.
On the following day, December 10, 1953 at 10 :00 o'clock
A. M. came again the plaintiff and defendants and their
:attorneys and the jury, to-wit: Vernon A. Embrey, Irving A.
Ryan, Frances O'Hair Gayle, E. D. Wine, Fred William
Blackburn, Jr., James 0. Lee, III, and John Ashton Christy,
again being present, the court did further instruct the jury as
-shown by the record and the jury did thereupon return to
their room to consider further of their verdict, and while the
jury was out the defendant Paul Petcosky by counsel moved
the court for a mistrial as shown by the record, which motion
the court did overrule and the defendant Paul
page 150 } Petcosky by counsel excepted, and after some time
the jury returned into court with the following
verdict:
"We, the jury, upon the issues joined find for the plaintiff
-against both Paul Petcosky and Samuel Roy Dodson and
assess his damages at $15,000.00. E. D .. Wine, Foreman.''
-and ""We, the jury, on the issue joined find in favor of Samuel ·
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Roy Dodson on the cross-claim filed against him by Paul
Petcosky. E. D. Wine, Foremai:i."
Thereupon the jury was discharged.
Whereupon counsel for the defendant and cross-claimant
Paul Petcosky moved the court to set aside the verdict of
the jury upon grounds appearing in the record, and counsel
for the defendan~ Samuel Roy Dodson moved the court to
set aside the verdict of the jury upon grounds appearing in
the record. Thereupon counsel for. the plaintiff Donald CBowman moved the court to enter judgment upon the verdict
of the jury against both Paul Petcosky and Samuel Roy
Dodson in favor of the plaintiff Donald C. Bowman and in
favo1~ of the Pennsylvania Threshermens and Farmers Mutual
Casualty Insurance Company, as its interest may appear.
And counsel for the defcndant and cross-claimant Paul
Petcosky having signified a desire to file a brief and written
argument in su_pport of his motion,. the court did take time
to consider of its judgment upon said motions, and having received and considered the briefs and argument filed on behalf
of the defcndaut and cross-claimant Paul Petcosky and on behalf of tile plaintiff Donald C. Bowman, no brief being filed on
behalf of the defendant Samuel Roy Dodson, and having
maturely considered both said motions and having filed its
written opinion as a part of the record in this case, t.he court
doth overrule the motion of the defendant and cross-claimant
Paul Petcosky, to which action of the court Paul Petcosky by
his attorney excepts, and the court doth overrule the motion
of the defendant Samuel Roy Dodson, to which action of the
court Samuel Roy Dodson by counsel excepts.
And the court proceeding to enter judgment upon the verdict of the jury doth adjudge and order that
page 151 ~ Donald C. Bowman and the Pennsylvania Threshermens and Farmers Mutual Casualty Insurance
Company, as its interest may appear, recover of Paul Petcosky and Samuel Roy Dodson, sometimes referred to in
these proceedings as '' Samuel Ray Dodson'', the sum of
$15,000.00 with interest from the 10th clay of December, 1953
at the rate of 6% per annum until paid and his costs in this
behalf expended, to whfoh action the said defendants excepted:
and the court further doth adjudge and order that Donald
C. Bowman take nothing by reason of his action against
Richard I. Richmond, G. W. Marsh and James Hodges, but
that the said defendants, Richard I. Richmond, G. W. Marsh
and James Hodges recover against Donald C. Bowman their
costs by them about their defense in this behalf- expended.
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And the court doth adjudge and order that Paul Petcosky
take nothing by rcas~n of his action by cross-claim against
Samuel Roy Dodson, but that Samuel Roy Dodson, sometimes
referred to in these prodeedings as "Samuel Ray Dodson",
recover of Paul Petcosky his costs by him expended about his
defense of said cross-claim, to which action of the court said
Paul Petcosky excepted.
And the defendant Samuel Roy Dodson having suggested
by counsel that he may desire to apply to the Supreme Court
of Appeals of Virginia for a writ of error and s'u,persedeas to
the judgment rendered in favor. of Donald C. Bowman and
Pennsylvania Threshermens and Farmers Mutual Casualty
Insurance Company against Samuel Roy Dodson and Paul
Petcosky execution on said judgment is suspended as to the
said Samuel Roy Dodson for a period of one hundred twenty
days from this date if said Samuel Roy Dodson shall file with
the appellate court or one of the Justices thereof within said
120 days a petition for writ of error and supersedeas, and the
execution is suspended thereafter until the appellate court or
one of the Justices thereof has acted on said petition, upon
condition, however, that Samuel Roy Dodson, or
page 152 ~ someone for him, shall within 30 days from this
date enter into a bond in the Clerk's office of this
court with surety to be approved by its Clerk in the penalty
of $20,000.00 conditioned according to the provisions of Section 8-465, or according to the provisions of Section 8-477,
Code of Virginia 1950, as he may elect.
And the defendant Paul Petcosky suggested that he may.
desire to apply to the Supreme Court of Appeals of Virginia
for a writ of error and supersedeas to the judgment rendered
iu favor of Donald C. Bowman and Pennsylvania Threshermens and Farmers Mutual Casualty Insurance Company
against Paul Petcosky and Samuel Roy Dodson, and to the
judgment rendered against Paul Petcosky upon his crossclaim against Samuel Roy Dodson, execution on said judgments is suspended as to the said Paul Petcosky for a period
of 120 days from this date if said Paul Petcosky shall file
with the appellate court or one of the Justices thereof within
said 120 days a petition for writ of error and supersedeas,
and the execution is suspended thereafter until the appellate
court or one of the Justices thereof has acted on said petition,
upon condition, however, that Paul Petcosky, or someone for
him shall wit]1in 30 days from this date enter into a bond in
the Clerk's Office of this court with surety to be approved by
its Clerk in the penalty of $20,000.00 conditioned according
to the provisions of Section 8-465, or according to the pro-
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visions of Section 8-477, Code of Virginia 1950, as he may
elect.
:. . Enter this order :
LEON M. BAZILE, Judge.
Date : June 18, 1954.
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NOTICE OF APPEAL.
Notice is hereby given that the defendant, Samuel Roy Dodson, hereby appeals to the Supreme Court of Appeals of
Virginia for the final judgment in favor of the plaintiff, Donald C. Bowman, entered against him jointly with the defendant, Paul Petcosky, on the 18th day of June, 1954. This
appeal is solely by this defendant, Samuel Roy Dodson.
M. WALLACE MONCURE, JR.,
Attorney for Samuel Roy Dodson.
ASSIGNMENTS OF ERROR.
1. The Con rt erred in giving Instructions for the plaintiff
numbered I, III, VIII, and IX, and the final charge given
the Jury after they had indicated that they were hung, which
would permit the plaintiff to procure a joint verdict against
the defendants, Samuel Roy Dodson and Paul Petcosky, as
under the evidence in the case no joint verdict could be
rendered against these two defendants as the plaintiff had to
accept the theory of one or the other of these defendants and
any joint verdict was not supported by tl1e evidence, and
such final charge which told the Jury it must find
page 158 ~ for the plaintiff against one _or both defendants
ignored burden of proof which plaintiff carried as
set forth in other instructions and was the refore in conflict
with such other instructions.
·
2. The Court erred in granting Instruction numbered IV as
the only issue for presentation to the Jury was whether or
not the defendant, Dodson, was on 11is proper side of the
road and such Instruction submitted to the Jury many duties

.
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of the defendant., Dodson, which were unsupported by the
evidence and particularly section 10 of Instruction IV wherein
the Court quoted the Virginia statute prohibiting the defend.ant, Dodson, from overtaking and passing any vehicle upon
the crest of a grade, as such statute has no application to a
40-foot highway where such passing vehicle does not get out
,of the passing lane and stays upon his own one-half of the
highway and is only applicable to highways where such passing
of necessity puts the passing vehicle on the wrong side of the
highway.
3. The Court erred in refusing to set aside the verdict of
the Jury against the· defendant, Samuel Roy Dodson, and
ordering a new trial for erroneously instructing the Jury as
set forth in assignments of error numbers 1 and 2.
4. The Court erred in refusing to grant Instruction A-8 as
:such instruction properly stated the law applicable to the
case as the evidence in the case required the Jury to find only
:against one of the defendants, Dodson or Pet-cosky.
5. The Court erred in the making of various statements
during the progress of the trial which indicated bias on the
pa rt of the Court and in asking various questions of witnesses
indicating bias of the Court and belief in the statement of
such witness or disbelief to the prejudice of the defendant,
Samuel Roy Dodson, as shown by the transcript of the evidence.

M. WALLACE MONCURE, JR.,
Attorney for Samuel Roy Dodson.
page 159}
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Filed Clerk's Office Aug. 12, 1954, Stafford County, Va.

By LILLIAN T. KNIGHT, D. C
page 160}

•

•

•

•

•

NOTICE OF APPEAL.
The defendant, Paul Petcosky, gives notice of appeal from
tlie jpd~ent entered against him on June 18, 1954, on the
original· action instituted by the plaintiff, Donald 0. Bow-
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man, and on the cross-claim of this defendant against th~
defendant, Samuel Roy Dodson.

SEYMOUR J. SPELMAN,
815 King Street, Alexandria, Va.
H. ARMISTEAD BOYD,
901 Mutual Bldg., Richmond, Va.
Counsel for Defendant and
Cross-Claimant, Paul Petcocky.
ASSIGNMENTS OF ERROR.
1. The court erred in refusing to grant the motion of the
defendant and cross-claimant, Paul Petcosky, made before thejury reached _its verdict, to withdraw a juror and declare a
mistrial becaus~ .of ·the failure of one of counsel for plaintiff,.
the only c~mnsel i~ ,the case resident in the vicinity of the
court, to disclose-to the court and counsel for said Petcosky
the fact that one member of the jury was his first cousin.
2. The court erred in refusing to give instruction A-5 dealing with the doctrine of sudden emergency for the reason
that there was evidence that the defendant, Dodpage 161 ~ son, suddenly drove his automobile out from behind a truck and across the center of the highway
and back, in an arc, as the automobile driven by the defendant approached, thereby creating an emergency, as will appear
in the reporter's transcript.
3. That the court erred in refusing to give instruction A-8,.
by which the jury was told that they might bring in their
verdict ngainst that defendant ·whom they believed drove his
automobile across the center of the highway but not against
both defendants for the reason that the evidenc~ was that one
or the other but not both defendants drove across the center
of the highway, as will appear in the reporter's transcript.
·4. The court erred in giving· instructions I, III, VI, VII,.
VIII and IX for the reason that each is based upon t11e
theory that the plaintiff could recover against either or both
defendants, Petcosky and Dodson, whereas the evidence was
such that there could be no concurrent negligence by them
but only negligence by the one or the otber, all of the evidence
on behalf of Petcosky being that Dodson drove his automobile
to the left of the center of tbe highway and struck Petcosky
on his proper side of the highway and all evidence on behalf
of Dodson being that Petcosky drove his automobile to the
left of the center of the highway and struck Dodson while on
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his proper side of the highway, as will appear in the reporter's
transcript.
5. The court erred in giving instruction V by which general
duties on the part of Petcosky were enumerated, for tho
reason that there was no evidence that the violation of such
duties could have had any casual connection with the happening of the accident, as will appear in the reporter's transcript.
6. The court erred in giving the instruction which it gave
on the morning of the third day of trial, after the
page 162 ~ jury had twice reported that it could not ag·ree on
a verdict, for the reason that such instruction
unduly forced the jury into a finding for the plaintiff and
eliminated the burden of proof on the plaintiff in that it required the jury to find a verdict for the plaintiff without regard to whether or not negligence on the part of any particular defendant had been established, as will appear in the
reporter's transcript.
7. The court erred in refusing to set aside the verdict of
the jury and grant the defendant, Paul Petcosky, a new trial
in accordance with his motion based on the erroneous actions
of the court as hereinabove assigned.

SEYMOUR J. SPELMAN,
815 King Street, Alexandria, ,Va.
H. ARMISTEAD BOYD,
901 Mutual Bldg., Richmond, Va.,
Counsel for Defendant and CrossClaimant, Paul Petcosky.
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Filed Clerk's Office Aug. 14, 1954, Stafford County, Va.
By LILLIAN T. KNIGHT, D. C.
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Dona.Id C. Bowman

v.
Paul Petcosky, Richard I. Richmond, G. W. Marsh, J amcs
Hodges, and Samuel Roy Dodson.
. Transcript. of all of the evidence and other incidents in
the above, when tried on December 8, 9 and 10, 1953, before
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Paul Petcoslr,y.
Honorable Leon M. Bazile and a jury, including motion to
strike, verdicts of the jury, motions to set aside the verdicts,
and objections and exceptions to instructions .
.Appearances: James .Ashby, Jr., J. Segar Gravatt, William
P. Bagwell, and William M. Blackwell, Esquires, counsel for
the plaintiff;
H. Armistead Boyd, David Carliner, and Seymour J. Spelman, Esquires, counsel for defendants Petcosky and Richmond;
·
Thomas A. Williams, Sr., Esquire, counsel for defendants
G. W. Marsh and James Hodges;
M. Wallace Moncure, Jr., Esquire, counsel for the defendant
Samuel Roy Dodson.

•

•
page 3

~
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•

Here begins the transcript of evidence and incidents of the trial.
LEON M. BAZILE, Judge.

August 9, 1954.
Note : The jury is duly impaneled, the reporter is sworn,
and opening statements of counsel are made. Thereupon the
taking of evidence is commenced, as fallows :

PAUL PETCOSKY,
one of the defendants, being called as an adverse witness, testitied as follows :

DIRECT EXAMINATION.
Bv :M:r. Gravatt:
··Q. Your name is Paul Petcosky?
A. Yes, sir.
Q. How old are you?
A. 21.
Q. Where are you presently living?
A. 138'East Frederick Street, Binghamton, New York.
Q. Are yon in the Army at this timeY
A. No, sir.
0. Were yon a member of the Armed Forces in August,

1951?
I
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Paul Petcosky.
A. Yes, sir.

Q. Did you on the 31st day of August, 1951 drive
page 4} a motor vehicle north on U. S. No. 1, the highway
which passes in front of this Courthouse 7
A. Yes, sir.
Q. Where had you come fromf
A. I had come from Ft. Bragg, North Carolina.
Q. What time did you leave Ft. Bragg!
A. Between 12;30 and 1 o'clock.
Q. In whose car did you take tliat trip 7
; ;! .'
A. Sgt. Richmond's car.
·Q. Was he also stationed at Ft. Bragg 7
A. Yes, sir.
Q. Who drove the car from Ft. Bragg? . ·
A. Edward Sherman drove it from Ft.- Bragg.
Q. Is he also a soldier 7
·
A. Yes, sir.
·
Q. Did you borrow the car from Sgt. Richmond or did
Sherman, or who borrowed the carf
A. Sherman borrowed the car from Sgt. Richmond.
:
Q. Was Sgt. Richmond being paid anything for the use· of
the automobile Y
A. I don't know.
Q. Did you pay him anything!
A. No.
Q. Did you have any agreement to pay him anything!
A. N·o.
·
page 5} Q. How far did Mr. Sherman drive the earf
A. He drove it t~ Richmond, Virginia. ·
Q. To the City of Richmond T
A. Yes, sir.
Q. Who took over the driving in' Richmond T
A. I did.
Q. Why did Sherman stop driving the car?
·
A. He was, he just wanted to take a rest, to relax his eyes:
Q. Sir7
.
.
A. I don't know whether he was tired or not, just wanted
to relax his eyes.
.
Q. Did he make any statement to you about it t
A. No.
· ·Q. Was there· anyone else .in the car who had an operator's
permit?
A. I don't know.
Q. Do you have one!
, I
• j
. A. Yes, sir.
•••

fl
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Q. How long had you had an operator's permitt
A. About a year, a year and a half.
Q. Is that the period of time you had been driving a motor
vehicle!
A. Yes, sir.
page 6 ~ Q. Had you ever driven over No. 1 Highway before from Richmond to Washington t
A. I don't remember, sir.
Q. Do you mean that you have not or that you don't remember whether you had or not t ,
A. I don't remember whether I had or not.
Q. Had you ever been from Richmond to ·washington before on No. 1 Highway!
· A. Yes, I have.
Q. Do yQu own an automobile!
A. No, I don't.
Q. Did you own one at the time of this accident Y
A. No.
Q. Had you ever had access to the regular use of an automobile?
A. Yes, I have~
Q. vVbose?
A. My brother and my sister "s.
Q. Did yon drive it regularly during this year you had the
permiU
A. While I was home on leave.
Q. That was all the driving you were able to do f
A: No, I drove from Georgia to Texas.
Q. Whenf
A. I believe it was in the month of March, 1951.
page 7 ~
Q. Is that substantially the driving you had done
prior to this accident f
A. Yes.
Q. That is when you were· home on leave and.the trip from
Georgia to Texas 6l
A. Yes.
Q. What time did you arrive in Riel1mond on this trip
north?
A. Between 6:30 and 7 o'clock.
Q. Did you have any supper anywheref
A. Yes, we stopped for some hot dogs or hamburgers and
some soft drink, something to drink.
Q. Where
A. At a p:as station.
Q. In Richmond °l
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A. In Richmond, and we stopped before then on the way
fromQ. Did you stop anywhere betweer;i Richmond and Stafford
Courthouse Y
A. No, we didn't.
Q. You drove straight through from Richmond to Stafford Y
A. Yes, we did.
Q. As you approached the scene of this accident was there
any car in front of you going in the same direction
page 8 ~ in which you were going?
A. No, sir.
Q. No car in front of you 7
A. No, sir.
Q. So that you were not attempting to pass any other vehicle at the time of this accident 7
A. That's right, I was not attempting to pass anyone.
Q. Were there any other vehicles behind you on the highway?
A. No.
Q. I mean proceeding in the same direction that you were
proceeding in Y
A. There was n<J vehicle proceeding the same direction that
I was.
Q. None either behin<l or in front of you?
A. That's right.
.
Q. Did you look behind you or look in your rear v1s1on
mirror to determine whether there were other vehicles following you or not T
A. I usually do.
Q. Immediately before this accident Y
A. No, not immediately but I usually glance up into my rear
view mirror.
Q. You usually do?
A. Uh huh.
page 9 ~ Q. Had you done th·at on this occasion Y
A. I don't know, I can't remember.
Q. Do you know whether there were any cars behind you
or not?
A. There weren't any cars behind me.
Q. If you didn't look in your rear vision mirror how would
vou know?
· A. Because the lights from the mirror would shine in my
eyes had there been a car.
·
· Q. So that so far as you knew there was no light in your
eyes from the mirror and no car behind you Y
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.A.. No, sir.
Q. None in front of youY
A. No, sir.
Q. Any white lines dividing the lanes at the point of this
accident?
A. No, there was no white lines.
Q. How far had you been driving over this section or road
without any white lines to mark off the lanes Y
A. I don't remember.
Q. Had the highway been without white lane markers for a
matter of a mile or a mile and a half Y
A. I can't remember how long.
Q. Had you noticed there were no white lines Y
page 10 ~ A. Yes, sir, I did, sir.
Q. Had you noticed it before this accident Y
A. Yes.
Q. But you don't know how far from the scene of the accident or how long before the accident you noticed thaU
A. I can't remember, sir.
Q. Had you noticed it a substantial.time before you arrived
at the scene of the accident, you did not just suddenly become
aware of it just before you had the accident, did you, Mr.
PetcoskyY
.A.. No, no.
Q. Do you know or can you tell the jury without any white
lines on the highway where you were in relation to the center
of the road as you approached the point of this collision Y
A. Yes, I do know where I was.
Q. How do you know?
.A.. By my judgment and also by when your wheels, when
your. wheels go over from one lane into another lane you can
feel it. It is, I believe the roads are made like that, you can
feel it in the steering wheel when you drop from one lane
into another lane.
Q. So it is your opinion that you· know where you were on
the highway Y
page 11 ~ A. Yes.
Q. Would you say to the· jury where in your
opinion you were on the highway at this time of this accident?
A. I was three or four foot on my side from the center of
the highway.
Q. You were about three or four feet on your side of the
center of the highway!
A. Yes.·
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Q. That 'is your opinion!
A. Yes, sir.

I '

~

l3y the Court:
Q. You were in the passing lane!
A. Yes, sir, I was.

:By Mr. Grawtt: ( Continued)
Q. You were in the passing lane about three or four feet
:from the center of the highway but not passing any .other
vehicle!
A. No, sir...
Q. And the reason you think that is because of just your
judgment and because ·of the fact that you had not felt .any
bump of any seam in the road that would indicate that you
bad moved into some other lane on the highway, is that what
you mean?
A. No, sir, I could see the side of the road. My
page 12 } lights were dimmed and focused on the shoulder,
the shoulder of the road. I could see I was on my
· 1dde of the highway.
·
Q. At the point of this collision as you approached thi&
truck what is the condition as· to the distance that you can
see another car approaching you from the north, how far
rcould you see another car coming from the north as you approached the point of this collision T
A. I did not get that question, sir.
The Court: He wants to know how far could you see a car
which was coming toward you as you came up the road.
A. If it was a straight-a-way or-you mean at' the point of
the accident?
Q. I am talking about as you approached the place that
bad this collision with Mr. Dodson's car how far could you
'See toward the direction Dodson was coming from 7
A. Oh, about 100 feet.
Q. 1007
.
A. No, maybe 100, 200 yards, something like that.
Q. 200 yards V
A. Uh huh.
Q. ·sir?
A. Yes, sir.
page 13 } Q. Did you see any vehicle coming: toward you as
you approached the scene of this accident, the point
of this collision 7

you
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.A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Yes,, sir, a car did pass by me ..
A car passed you!
A car was coming toward me.
A car coming towards you Y
Going south on Highway No . 1.
What kind of a <!art

I don't know.

·

Was that before the collision f
That.was before the collision.
Did that car pass you?
A. Yes, he went right through.
Q. He went what?

.A. He went tlnough.
Q. What do you mean through, through whatf
A. He went by me all 1"ight. He went past me all right..
Q. Was there any other vehicle on the highway at the time
this car passed you!
A. Yes, there was a truck.
Q. Where was the truck Y
A. About 100.feet ahead of me.
Q. 100 feet from you °l
page 14· } A.. Uh huh.
Q. Which way was the trnck going·t
· A. South.
Q. And this vehicle that passed you and went on through,
did it pass the truckf
A. Yes, sir, it also passed the truck ..
Q. And passed yon f
A. And passed me.
Q. And you were where on the road at that time f
A. l was in my third lane, I mean in·my side of tl1e highway, my passing, Q. On your side of the highwayf

A.

Yes.

Q. What relation to the center of the imaginary center
there?
A. My inside lane.
Q. Did you see this other car pass that truck, did you see
it coming or approaching you, you said you could see 200
yards?
A. Yes, sir, I saw that car pass the truck and come up..
Q. Did you continue in the center lane after you saw this:
first car pass the truck and approach you t
·
A. Yes, I did..
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page 15

~

Q. Then what happened, did you see any other
car after that 1
A. Yes, there was a car following close behind

the truck.
Q. Following close behind the truck i
A. The truck, yes, sir.
Q. "What happened in respect to that carf
A. He swerved out around the truck and over, he made
like an arc around over into my lane, hit the left front of my
car with his left rear and threw my car out of control.
Q. Threw your car out of control f
A. Uh huh.
Q. What did your car do Y
A. My car proceeded going left going toward the left of the
highway until I believe I hit Mr. Bowman.
Q. Your car was pulled to the left as a result of this contact·¥
A. Uh huh.
Q. And you struck another car that was approaching in its
right-hand lane, did you strike it headon or how did you
strike iU
A. Almost headon.
Q. Now Mr. Petcosky, did you see Mr. Dodson before he
attempted to pull out from behind this truck 1
A. I could see the lights in back of it, the repage 16 ~ flection from the lights in back of the truck. But
I wasn't aware that he was going to swerve out
like that. And I thought even if he did pass the truck he had
plenty of room to get by the truck.
Q. How far were you from the Dodson vehicle when it
pulled out from behind the truck into your lane or into this
inside northbound lane?
A. I don't know, it all happened so fast.
Q. Well, did you attempt to do anything to avoid sideswiping Mr. Dodson 1
A. Yes, I attempted.
Q. What did you do?
A. I attempted to turn my wheel toward the right to get,
to get back over towards my shoulder of the road, but it
happened so fast I couldn't, didn't have any time.
Q. Did not have time to miss it t
A. Yes, sir.
Q. And yon struck him. Do you know and can you state
to the jury whether or not Dodson struck the truck or any
part of the truck before or after the collision t
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A. I don't know.
Q. ·Did you strike the truck f
A. No, I didn't.
.
Q. Your car did not strike the truck f
page 17 } A. It did not.
.
Q. The only thing you hit was the rear end
of Dodson's car and the headon collision with the Bowman
vehicle!
A. Yes, sir..
Q. Is that right Y
A. That's right, sir.
Mr. Gravatt: That's all right now, sir.
Mr. Spelman: Your Honor, will I be able to recall him?
The Court: If you do not examine him now you will be
able to put him on later.
Mr. Spelman: But as far as the medical details and so on,
I would like to put on his case as cross claimant, sir.
The Court: I think you should examine as a whole, Mr.
Spelman.
·
. Mr. Spelman: In other words, if we examine now we should
go through the entire examination °l
The Court: Yes, sir.
Mr. Spelman: Under those circumstances, sir, I think we
will wait until we put on llis case as cross claimant.
page 18 } Mr. Williams: I have no qu_estions.
CROSS EXAMINATION.

By Mr. Moncure:
Q. Mr. Petcosky, Mr. Sherman asked yon to drive, did henot?
A. Yes, sir.
Q. He could have asTred you fo give the car back to him and
Jet him drive any time he wanted, conldn 't her
A. Yes, sir.
Q. In other words, he was in charge· of' that carf
A. Yes, sir, Ile was ..
Q. And you were driving at his request f
A. Yes, sir.
Q. And he could have told you now to drive it, couldn't her
A. Yes.
Q. So to an intents and purposes you were acting on Ii.is
behalfin driving the car?
A. Yes.
Q. And as Mr. Sherman's agent, isn'"t that rightf _ .. .::.:
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A. Yes, sir.
Q. You used the words '' this other car went through," do
you mean by that it was a right small hole he went through
·
there, you mean that, don't you, sir Y
page 19 } · A. No, I don't, he had plenty of room, I was on
my side of the highway.
Q. Well, the same amount of room that that car had Mr.
Dodson here would have had, wouldn't heY
A. Pardon me7
·Q. The same amount of room that that car had Mr. Dodson would have had, wouldn't he 7
,
A. Yes, sir, he would have.
Q. Plenty of room?
A. Yes, sir.
Q. Why didn't you pull over to your right when you saw
the :first car come thro.ug~ there passing an automobile and
getting out of the passing lane f
A. I don't know, the first car didn't have any trouble. I
didn't see where anyone else, I didn't see where I was hurting
.anything _by staying. out there, I had· a right to b_e there, it
was my side of the highway.
. ·
.
Q. So you· just stayed there. because you had a right to
be there and gave him as little as· you 'possibly could for. him
to come through, didn't you f
. .
· .
·
A. He had more than enough room to come through, sir~
Q. But you had the whole lane next to the· shoulder you
~ould have been in and been traveling in bec;mse it was nothing ahead of you Y
.
page 20 ~ A. Yes, sir.
Q. But you just by your judgment said that you
were entitled to stay on your side and you think in your judg~
ment you were on your side, but there was no line there to
mark it, isn't that right, sir?
A. That's right, sir.
Q. Now yon said that you did not.hit or touch the back en4
of this truck, did you go back and look at that truckf
A. No, I wasn't able to go back and look at it, sir.
Q. You do know, don't you, that the whole left front of
vour car was so demolished that you could not by looking at
it tell what you hit, could you t
A. I don't know, I didn't see the car.
Q.· You never have Reen the car since the accidenU
A. No, I have not.
Q. Would you recogni~e your automobile if you saw it
·(showing the witness a picture), the one you were driving!
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A. That's it.
Q. ls that it t
A. Uh huh.

Mr. Moncure : I would like to introduce this.
page 21 } photograph, sir, .as Defendant Dodson Exhibit No.
1..
Note : Said picture now marked and filed accordingly.

Q. So by looking at your car you can't tell what it hit, can
you, sir! ·
A. No.
Q. And your car was out of control after it hit Dodson's

carf
A. Yes, sir..
Q. And your car being out of control, isn't it a fact that you
don't know whether you hit the- truck or not t
A. No, sir, I know I didn't hit the truck, I wasn't over that
far after I had been sideswiped.
Q. Did you look at Mr. Dodson's car and see no damage
done to the right side of it, sirY
A. I wasn't able to look at any ears.
Q. I believe you tell us that Mr. Dodson's car swung
around and Mt you with its left rear end on your left front Y
A. That's right, sir.
Q. So the back of his car hit the front of your carf
A. Right.
page 22 ~ Q. With no car in front of yon and no ear bel1ind you what were you doing over in the passing
Ianef
A. I was just driving there, sir.
Q. "Wbat speed were you travelingf
A. 50 miles an hour.
Q. There was nobody blowing for you to get out of that
lane to go by you at 50 miles an hourf
A. No.
Q. And you just stuck to the middle lane f

A. Yes, sir.
Q. Or what you deemed to be the middle lane, and one of
the ways you said you know you were on your side is because
you tbink there is some drop between tl1e two Janes and you
would have felt it if you had gotten over it?
A. That's right.
Q. If there was no drop between the two lanes, if the surface
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Jaw,es. PwM.<t-s.was perfectly level, then you would not have felt &ny drop,
· · · ·· · · ·
would you?
A. No.
Q. And you don't know whether it was ally break in the
middle of No. 1 Highway or not, do you7 si~ 1'- ·
A. No, I don't.
Q. So the thing that you were using to guide yQµl the drop
for all yo~ ~nQ'Y ~~y µqt ~'V~l+ ~ave b¢eµ th~re,
page 23 ~ isn't that right?
·
A. ("Witness ma4~s n<> reply.)
Q. You did attempt to cut ·right but didri't ll~ve ti~~ to do
it, didn't ypu, sir?
·
A. That's _right, sir.

•

•

•

•

~

Witness sto~d a~ide.

page 39

•

•

•

•

•

•

•

•

•

•

~

JAM:tn~ HQDq:ms,
being called as an adverse witness, first being 4uiy ~worn,
testified as follows :
·

prRmO'l'

EX4¥IN1\T~QN.

By Mr. Gravatt:
Q. State your name and age.
A. 45.
Q. ,vhat is vour full n~m~, pfoaseT
A. ,Tames Hoclges.
Q. For\vbom do you work, JamesY
A. Mr. l\farsh.
Q. What is the nature of the work that you d~ for Mr.
Marsh?
A. Truck driver.
Q. How long- have you be~n driving ~ truckf
A. Oh, I been driving a truck for 25 years.
page 40 ~ Q. Were ypu driving a truck on No. 1 highway
near this Cou.rthou~e· on the night of Augµst 31,

1951?
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A. Yes, sir.
Q. What kind of a truck were you drivingY
A. Driving an International truck and trailer.
Q. It is a t~actor Y

A. Yes, and trailer.
Q. With a trailerY
A. Yes, sir.
Q. How many wheel under your trailer T
A. Two axles.
Q. Where are the axles located Y
A. In the back.
Q. And connected up to the· tractor on -the front with a
fifth wheel Y
A. Yes, sir.
Q. And the tractor, no wheels on the front end of the
trailer, no axle on the front end of the trailed
A. Just two axles on the back, called a tandem.
Q. How long is the whole unit, your tractor together with
your trailer Y
A. 45 foot long.
Q. How wide is the trailer?
A. About 71h feet.
Q. What was it loaded with on this occasion Y
page 41 ~ A. Lime.
. Q. Loose lime or in bags Y
A. In bags.
Q. Paper bags?
A. Yes, sir.
Q. How were those bags loaded, is that a flat body trailer f
A. Yes, sir.
Q. Did you have any sides on it at all Y
A. No, sir.
Q. How were the bags of lime loaded on the trailerf
A. Loaded right flat on the body.
Q. Did any part of the bags of lime extend over. the sides
of the trailer itself?
A. No, sir.
Q. Did notf
A. No, sir.
Q. As you passed through Stafford Courthouse going south
on No. 1 Highway approaching the point of this collision how
fast were you· drivingf
·A. Around about 35 after I g-ot out.
Q. After you got out of this little community hereT
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A. That's right.
page 42 }

Q. On the open highway you were driving about
35 miles an 1~our Y
-

A. Yes, sir.
Q. Were there any other vehicles behind you as yo1J. approached the point of this accident Y
.
.
A. Well, if it was I clidn 't see right up behind me because
I couldn't.
Q. You had not noticed any vehicle behind you¥
A. When I was driving. you see, I couldn't see.
Q. Do you have a rear vision mirror?
A. Yes, sir.
Q. Can you see in that whether there are other cars behind
you or not¥
A. Yes, sir.
Q. Do you recall whether you looked in your rear vision
mirror or noticed in your rear vision mirror· as you approached
the scene of this accident or not T
•
A. I did not know anything about the accident.
Q. Well, you know now there was an accident, don't you Y
A. Yes.
Q. And you know now that you approached the place where
the accident took place, you do know that, don't you Y
A. Yes, sir.
pag·e 43 } Q. Did you look in your rear view mirror as you
approached the point where this accident took
place to see whether or not there were any cars behind you or
not?
A. A wreck?
Q. No, before the wreck, before any wreck took place do
you recall that there were any cars behind you or do you
know whether there were any cars behind you 7
A. Well, a car was passing me, he come up to pass me and
I seen him through the mirror.
Q. Yon saw a car pass you 7
A. I seen him coming up passing·me.
Q. Coming up passing yon f
A. That's right.
Q. How many cars came up and passed you just before this
accident?
A. Well, one come up and passed me, and that's all I could
see.
-Q. You don't know anything about any first car .coming up
and passing y-0117
A. No.

if.

S~:p:r;~~ Court of ~ppe~Js ~{ Yirgiaj~
Jwmes Hodges._

Q. This car that came up and p3:ssed y<>u'! ~d that car behave in any µnµsual r~shion ~fte; i~ pa~sed yon: t
.
A. Wheri it got right off agamst my cah ~e was kmd of
swaying.
Q. When ~e got up by you so that yoµ could see
page 44 ~ hini he was swaying fr9m one side to the c;,ther t
A._ 'J;:'hat 's right, sway~~g anclicating)-:
Q. Did he strike your cab t
A. No, sir.
Q. Did he come ~lo~e to striking your ~ab Y
A. No, sir.
Q. Did you have to pull your cab to the right t9 keep ~im
frAm striking yoµ f
A. Well, I just kept myself holding on my righ~-:
Q. You were driving on your rig·ht-hand lane Y
4. Y ~s, ~ir.
Q. Abo~t ?,5 mile~ a~ 4purt
A. Yes, sir.
.
Q. And th~~ y~~i~le pa~~c4 yon
-A-: y ~s, ~tr•. . . .
Q. And the first time that you saw it it was up besi4e of your
cab!
,.A. ThlJ.t 's right.
Q. And at that time it was swayi:q.g p;wlr aµd forth in the
p~ss~g lane t
A. Yes.
Q. ts that ~or.rect.
· A. That's rig·ht.
Q. Did you see any other vehicle p()~i~g tow~rd ·
p~ge 45 } you fro.m the ~o~th ~t th~t tim~ Y
A. It was one car.
Q. Approac4ing you, that i~ ·copiing t9warq yo~f
4. 'fhat '& rigl1t.
Q. When did that car get to ypnr trµclr, did it get there
before you saw this car swayiµg back ~nq. rqrth pe~ide your
cab, did it get up to yqur. truclr after you s~w t~is car sway~ng
back and forth beside vour cab 1
A. I won't say because I don't know that.
Q. Yon d<>n 't :J{no~ t1~~ answer to that~

r

A. No.

Mr. Moncure: If Your Honor please, I don 1t like to object, ,
ap.d it is an inm1aterial thing, put I don't li~e a lawyer repeating everything the witness says. We will bf;! here until
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Kingdom Come. The witness says, "I don't know." Then
Mr. Gravatt says, "You don't" and then the witness again
says, '' I don't.'' So I am forced to object to that.
Mr. Gravatt: Frankly, Mr. Moncure, I think you are entirely right, except for the fact that I have some difficulty in
understanding· exactly what this man means by his answers.
And I do not want to assume something that is not
pag·e 46 ~ correct about his answers.
l\Ir. vVilliamf,l: He happens to be my client, I
think his statement has been as plain as day. .A.11 counsel has
to do is ask him just what happened and he will tell you what
he knows, he doesn't have to be led into it.
:Mr. Gravatt: Your Honor, I have no desire to impose on
this man or to consume any undue time in the world, I want to
be fair with evervone.
The Court: .i_'s I understand him he said he did not know
whether the car coming toward him ha4 passed when this car
began to sway or not.
Mr. Gravatt: That's right, sir.

Q. Now, James, did you see this car coming toward you
before yon saw this car swaying beside your tractor?
A. vVell, at that time that's what I am trying to tell you,
I won't say because the time things h~ppenedQ. Can you tell us the answer to the question as to whether
you saw it before you saw this car swaying beside your cab
or after you saw it swaying beside your caM
page 47 ~
A. Well, what I tell you is just what I tell you,
the car was passing, come up passing me, he was
swaying when he g·ot off against my cab.
By tbe Court :
Q. Do you know where the car which was going north was
at that time 1
A. No, sir, I don't know where he was at that time.
Q. Had he passed you?
.A. Goinµ; north'? No, sir, I don't know ,vhether he passecl,
I was coming up, he just popped up on top of the hill, I
couldn't say.
By Mr. Gravatt: (Continued)
Q. Did you see the car that ·was past you and this car goin~
north, did you see them collide tog·ether?
A. No, sir.
Q. You did not see thaU
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A.
Q.
A.
Q.

No, sir.
Did you hear a crash before this car swayed by you Y
No, sir, I ·didn't hear any crash because it happenedYou were making so much noise you couldn't hear?
A. He was way out the back, three or four foot
.
page 48 ~ back of my cab.
Q. Did you hear the crash between the two cars
back of your truck Y
A. No, sir, I clid not hear that.
Q. You didn't hear that?
A. No, sir.
·
Q. Your truck was making so much noise you couldn't hear.
A. No, sir, it wasn't making any noise no more than ordinary.
Mr. Williams: His truck had rubber wheels, they don't
make any noise.
The Court : The engine makes some noise. You g·et in an
ordinary car and you can't hear a railroad whistle, the noise
ef the motor.
·
Q. James, did you feel any impact on the back end of your
trailer, did you feel any jolt to your trailer or did you feel it
knocked in any direction at all Y
A. No, sir, no, sir, no, sir.
Q. You did not know that anyone had hit your trailer?
A. Didn't know: nobody hit my trailer.
Q. And when you saw this car come up beside your tractor
yon had not heard any crash?
page 49 } A. Never heard any crash.
Q. You had not felt anything on your vehicle at
all?
A. No, sir.
Q. At that time?
A. That's right.
Q. Did this car that came up and swayed back and forth
in the passing lane beside your cab, did that car cut sharply
across in front of yori Y
A. He didn't cut, l1e come in right ahead of me.
Q. Did he come in gradually ahead of you?
A. Well, he come right in, he come in gradually, come in
ahead of me.
Q. Did you have any trouble missing him or keeping from
hitting him Y
A. No, didn't have any trouble.
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Q. Did you stop yom: truek2
A. Yes, sir..
Q. Did you stop it without coming close t.o having any colli:sion with this car which had swayed up by your door there f
A. I stopped it all right.
Q. You stopped it all right?
A. Stoppoo mine .all right.
:page 50 ~ Q. v\There did that car go that came up and
swayed back and forth in the passing southbound
lane?
A. He stopped about 75 feet, about 75 feet ahead of me..
Q. Ahead of. you, on down the road ahead of you 1
A. Yes, sir.
·Q. Did he come to a stop all right!
A. Yes, sir.
·Q. Did he stop his car from swaying 7
A. Yes, sir.
Q. Brought it on in and stopped 7
A. Yes, sir.
Q. ,James, how far from the sides of your cab was this.
car at the time that it was swaying back and forth, could you
give us an estimate of the distance between the side of your
truck and this car which was swaying beside your door f
A. No, sir, I couldn't, couldn't give an estimate.
Q. Couldn't you give any estimate at alH
A. Because-I know he won't close enough to hit me or
nothing.
Q. Wasn't close enough to worry you or bother you at all.
You did not feel you were in any danger and. it did not give you
any concern?
page 51} A. Yes, sir.
Q. That he was swaying back and forth to your
left that way T
A. That's· right.
Q. Now did you hear any car blow a horn or give any signal
that they were planning to come by you before you saw this
<!ar out there on vour left-hand side1
A. ~o, sir.
~
Q. Didn't blow any horn?
A. If it did I didn't hear it.
Q. Where in relation to this little hillcrest was your truck
at the time that this car was swaying in that passing lane,
bad you gotten to the hillcrest or had you passed over the
hillcrest?
A. Well, coming up over the hill.
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Q. Were you right on top of it or going down 1
A. I wouldn't say exactly where I was, just a little hill down

in the v~Llley.
Q. Vv ere you going downhill or uphill¥
A. Well, I couldn't-

Mr. Gravatt~ I asked him if he was going uphill or downhill at the time he swayed by there~
A. I stopped downhill.
Q. You stopped on tl1e downhill side of the hill!
page 52 } A. That's right, the downhill, a little house sitting out atQ. You stopped near a little house on the right 1
A. Yes, sir.
Q. That was _over the hillcrestt
A. Yes, sir. .
Q. G.oing down when you stopped!
A. Yes, sir.
Q. Do some vehicles on the highway when they prepare to
pass you at night blink their lig·hts or tilt their light berun t
A. vV ell, some do and some don't.
Q.. Some do and some don't t
A. That's right.
Q. Did you notice any tilting· of tlle light beam, any blinking· of the lights of any vehicle behind you before you saw
this car swaying· in the passing lane to your left I
A. If it was I clidn 't pay any attention to it.
Q.. If it was you did not notice it 1
A. No, sir, because a car bouncing· up and down would he
bouncing them up, it wouldn't be bouncing tI1em down regardless.

By the Court ~
Q.· What would make him bounce up and <lownf
A. Well, the spring would take him up and down and cause

the lights to g? up and down.

page 53 f- By Mr. G-ravatt: (Continued)
Q. A car doesn't ride that wayf
A. Some of them do, they float.
Q. This car that went past you swaying- in the passing lane,.
was it moving at a high rate of speed when it passed you?
A. WeII, he were bound to have been g·oing· faster than I
was.
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Q. Can you g·1ve us any estimate as to how fast he was
goingi
A. No, sir, I can't.
Q. Did you see any other vehicle pull over and stop in front
of you besides this car that swayed and passed you 1
A. If it do I don't know because I wouldn't know.
Q. You did not notice any other vehicle pass you 1
A. I didn't notice that much.

Mr. Moncure: Your Honor, he is repeating everything.
The jury can hear it, and I object to it. He is using· the word~
'' a swaying car'' at least one hundred times, and I know the
reason for it.
Mr. Gravatt: I reckon you do know and it
pag·e 54 ~ doesn't suit you, that's the reason you are hollering
so loud about it.
Mr. Moncure: I was born to holler.
The Court: All right now, let's stop this arguing between
the lawyers.
Mr. Moncure: I insist upon my point, sir.
The Court: He said he can't give the speed, he said he
.doesn't know.
Mr. ·wmiams: I do not care to examine him at this time, T
will put him on when it is necessary.

CROSS EXAMINATION.
By Mr. Boyd:
Q. ·when this car came up beside you swaying from right to
left, wlrnn it swayed to the rig·htMr. l\foneure: I object to that question, the evidence is not;
when it came up beside him but when it g·ot up by his cab and
was passing him. Quote the witness correctly.

Q. When it got up beside the cab, when it got beside tl10.
cab that was the first time you could see it, is that right?
.A. Yes, sir.
Q. A.nd at that time it was swaying from right
pag·e 55 ~ to left, as you said¥
A. Yes.
Q. Well now, when it swayed to the rig·ht did you get concerned about it swaying over and hitting· you or was it far
enough away for you not to be worried?
A. J wasn't worrying about him hitting me.
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Q. When he swayed the other way he was further away from
you than he was when he swayed toward you, wasn't he Y
.
.A. Now I can't tell you that because.I don't know that much
because I got to look where I was going.
Q. .All rig·ht, let's talk about what you saw coming down the
road toward you, meeting you coming from Richmond, you
were g·oing in the opposite direction, tell us whether or not
you saw any car coming toward you on your side of the road T
.A. No, sir, it won't any coming on my side of the road.
Q. Every car that met you coming from Richmond was on
its proper side of the road, it wasn't on your side of the road 1
.A. It wasn't no car on my side of the road.
Q. Did any accident happen in front of you t
A. The car, like I told you, the car was swaying when it
passed me, that's all I can tell you.
page 56 ~ Q. Did another car run into that car which was
swaying in front of your car?
.A. ·what happened happened in the back end.
Q. Back of you?
A. Back of me, yes, sir.
Q. If the car which cut around in front of you had been
struck by another car right in front of you would you have
seen itY
A. I would have.
Q. You didn't see anything like that, did you f
A. No, sir, I didn't see anything like that.
Q. Did you notice your truck after this accident to see
whether it was damaged or not?
A. After we stopped I went back, and.after I stopped,· the
patrol went back.
Q. Did you see any damage to your truck?
A . .After I went back by there I seen lime, saw the lime.
Q. Was the body of the truck damaged any f
A. No, sir, ain't touched my truck.
Q. Whatever hit the truck it hit the lime and didn't hit
the truck, is that iU
A. Yes, sir, hit the lime.
Q. That was in paper bags,. wasn't itf
A. Yes, sir.
page 57 ~ Q. Did it knock off the whole bags or just split
the bags a little bit so that it leaked out Y
A. Split a little bit for some of it to come out of the bags,
just bursted the bag, don't take much to burst it.
Q. Now you said you believe you were going about 35 Y
A. About 35.
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Q. How fast were you going when you came through
Stafford Courthouse rig·b.t along here, do you remember?
A. Well, when I come through there I was in third gear..
Q. vVha t was that?
A. Third gear.
Q. How fast is third ·gear 1
A. That won't turn you up, fi'~t gear won't turn y.ou up~
Q. You say it won't turn you up 7
A. No, sir, won't turn you up fast.
Q. vVere you in fourth gear by the time you got up to where
thls car passed you I
A. I was in four th gear then. .
Q. You had gotten up to 3_5!
· A. Well, fourth gear, that is a good distan<?e out of town.
To go through a town I go through slow, I drop to
page 58 } third gear to keep from straining my motor.
Q. You said you cannot estimate the speed of
that car which came by you?
A. No, sir.
.
Q. All you ean say is it was going faster than you were
going?
A. Right.
Q. You said I believe it stopped 75 feet in front of you 7
A. About 75 feet.
Q. Can you tell us where it stopped on the road, whether
it was on the hard surface or on the shoulder!
A. One wheel on the shoulder..
Q. Which one?
A. Right-hand.
Q. You mean at an angle, you mean the right-hand front
wheel?
A. The right front and right back was on the shoulder.
Q. The left two were on the hard surface?
A. Right, couldn't get them all off, it wasn't enough
-shoulder.
Q. Did you see a car that was in front of you going in the
same direction that you were going, not the one which stopped
now but one that went on past, that was driven off
page 59 } the road by a car coming toward you T
A. I did not see that.
Q. If it had happened in front of you would you have seen
iH
A. I would have seen it, that's right.
Q. When this man stopped the car in front of you did he
get out and come back and talk to you?
.
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· A. Yes, sir, he come back.
Q. Did he say anything· to you about somebody going across
the white line!
A. If he did I don't remember it.
Q. Do you remember what he did sayY
A. He said the fell ow bit him that hit me. I told him no,.
had not hit me because I didn't know anything at all about
hitting the back.
The Court: Who said that Y
A. The man passing me.
Q. He said what!
A. Said this fellow had hit his left-hand back fender.
Q. Do you· know what fellow he was talking· about Y
A. ldon't know which one he was talking about, it had to
be the one going north to hit the left-hand back fender.
Q. When you saw that fellow going north was
page 60 ~ that fell ow on his side of the road l
A. Going north When he hit he was backQ. I am talking· about when you saw him as he came past
you, I believe you said he was on his side of the road¥
A. He was, put him in the third lane.
0

0
/

By the Court:
Q. In the passing lane!
A. He would be in the third lane going nort~ the fell ow
which hit the one in the second lane would put him in the
third lane going 11ort.h. .

By Mr. Boyd: ( Continued)
Q. Who was in the third lane going north t
The Court: Tlrnre are only four lanes on the road. T11ere
is one driving lane and a passing lane going south and a
driving and a passing lane going· north.
A. Yes, sir.
Q. ·which lane was the one going north inf
Mr. ·wmiams: Yes, but at that time· there ,vere no visible
lanes.
A. I can't tell you.
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]\fr. Moncure: The witness says he can't tell the Court, and

I object.
page 61

~

Mr. Spelman: The witness just said the man
was in the third lane and l think the witness has a
right to identify what he meant by the third lane.

By the Court:
Q. What do you mean by the third lane Y
A. vVell, the third lane would be the lane going· north.
Q. The lane going north?
A. Yes, sir, that's what I call it.
Q. ·who was in that lane?
A. I don't know, it was no lane there.
Q. Who was in that lane, you said it was the third lane
going north f
.A. "'"rell, it would be the man going north, supposed to be
the man going· north in the third lane.
CROSS EXAMINATION.
By Mr. l\foncure:
Q. You did go back behind your truck after this accident
was all over, didn't you 1
A. Yes, sir, went back after it was all over.
Q . .And you found this car which was going north clean
over in the lane behind vou headon into a car which was following you, didn't you f
A. Well, it was behind me but I can't say where
page 62 ~ it was at. It was tangled up.
Q. You had a tarpaulin over the load of lime,
didn't vou T
A. Yes, sir.
Q. That was torn off and a bag of lime torn, wasn't iU
A. It was split, yes, sir.
·
Q. Now when Mr. Dodson, this gentlem~n here (indicating)
came back a11d talked to vou, didn't you tell him and didn't
you say, "vYlrnt is wrong with that "fooH He knocked you
into my truck 1'' Didn't you say that to him l
A. No, sir.
Q. You deny that?
A. vVell, I didn't say it to llim.
Q. ,:\7hat did you say to him?
A. He asked me did he hit me, I told him no, he didn't hit
me.
Q. In fact you didn't feel anything hit you f
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A. No, sir.
Q. You didn't hear anything hit :Mr. Dodson's carT
A. No, sir.
Q. You didn't hear anything hit the car behind you?
A. No, sir.
page 63 r Q. Now you speak of a car going north in a third
lane, you mean the third lane is where he ought to
be, isn't that right Y
A. If a man is coming, going north.
Q. You don't know where that man going north was, do
youf
·
A. I don't know. It was two cars, I don't know, I don't
know where he was at, the two cars were hit.
Q. When you speak of this car saying, as my friend describes it, all that swaying was after he had gotten up with
the back of his car up beside your cab, wasn't it Y
A. Yes.
Q. You said yes, didn't you!
A. Yes, sir, that's right.
Q. He did not start any swaying until he got the front of it
past you, did he Y
A. I don't know, that's when I seen him, I don't know when
he started.
Q. He was a normal distance in passing you that a car
passes, wasn't he 7
A. What do you m.ean by normal Y
Q. I mean he just was about as far from you as the ordinary
car passesf
A. He passed me.
Q.. He wasn't way over in any nor.th bound lane,
page 64 } was he f
A. No, sir.
Q. Did yon go clown and look at his car?
A. Yes, sir, I walked clown there to his car.
Q. Wasn't the only damage on the left rear fender f
A. I didn't examine it enough because I didn't have any
business examining it, nothing at all to do with it.
Q. Something hit the back end of your tarpaulin Y
A. Something ·or other, I don't know what hit it.
Q. Did not Mr. Dodson say this to you: "No, I got by, I
thought he hit you,'' do you remember him saying that to yout
A. No, sir, I don't remember it.
Q. What did he say about somebody hitting you Y
A. About hitting me Y
Q. Yes.
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A. He asked me did he hit me, I told him no because I
cdidn'tQ. You did not lmow he had at that time!
A. Didn't know anything· about being hit.
Q. So far as blinking lights and blowing horns are eoneerned
you just don't know., do yot;t Y · ·
page 65} A.. I don't lmow.
.
Q. You did not hear any horns blowing and you
don't remember whether any· fights blinked or not, now this
icar which swayed when it got up ~eside your ca]? and w·as passing it, he controlled that car and drove it over and parked on
the shoulder of the road, didi1 't he t
·
A. He drove on the shoulder of the road ahead of me.
Q. Would you recognize a picture of these·automobiles and
how they were damag·ed if you saw them?
A. I didn't look at them close enough..
Q. Look at that picture and see if that looks like one of them
(handing the witness Defendant Dodson Exhibit 1). Does that
look like the car you found baek behind you up into the Yellow
Cab?
A. I couldn't say that because it was oh-I can't say be~
icause I did not look.
Q. You were on your side of the road and stuck to your side
of the road and did not pay too much attention to what anyone else was doing, did you?
A. I was lo<Dking where I was going.
CROSS EXAMINATION. ·
By Mr. Boyd:
Q. When the man who passed you stopped his
page 66 } car he got out right then and walked right back to
your cab, you had not gotten out of the cab, had
youf
A. When he come back.
Q. He came back and you were ·still in your cab, isn't that
right?
A. I was on the shoulder of the road then.
Q. But you were still in your cab when he talked to you right
then?
A. Yes..
Q. Is that the time that he asked you if the car hit your
truck?
A. Did he hit me?
Q. He asked you right then, didn't he f

60

, Supreme Court of Appeals of Virginia

James Hodges.

-·

......

A. Yes..
Q. At that time this man who asked yon tllat question had
not even walked back to the back of the truck to see whether
the truck was hit, had he?
A. He had not walked back there ..
Q. Yet when he got to you from walking in front of your
car he asked you then whether that car had hit your truck!
A. Yes, sir.
Q. Now I believe l\fr. Moncure said sometlling about the fact
that when you cut a car it will sway, if you cut a car to sway
OII'?.. way, tell us whether or not this car which came
page 67 ~ up·beside you 1 whether it was swaying both ways or
noU
A. He was swaying just like tllat (indicating).
Q. So he swayed back and forth and not just one wayf
A. Well, when a tire swing-s it has a wave in it..

By the Court:
Q. What was this car doing f
A. Kind of like that (witness indicating with hands), kind
of zig-zagging· like.

Mr. Moncure: Now we have a new name for it.
Mr. Gravatt= I will give you your choice, which would you
rather I call it °l
Mr. Williams : The question is whether he was zigging or
zagging at the time I1e saw him.
Q. Why did you stop yonr truck?
A. Why did I stop?
Q. What made you stop your truckf
A. Well, I seen he had been hit ..
Q. Who had been llit f
A. I had seen I1e had been bit when he got by me..

page 68 ~

RE-DIRECT EXAMINATION.

By Mr. Gravatt:
Q. James, wl10 was it yon saw had been hitf

A. The car, I don't even know his name, I didn 1t even ask
him his name.
Q. Which car that you saw bad been hit Y
A. The one going south.
Q. The car that passed you 1
A. Yes, sir, the one which passed me.
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Q.
A.
Q.
A.

When did yot1 see that that had been hitT
Just like-I had seen he got hit after he stopped.
He diclrt't get hit after he stopped; did ht:JY
No, sir, he clidn 't get hit=-

l\fr. Moncure: ~Ir. Gravatt, he did not say the man got hit
after he stopped. He said he saw he got hit after he stopped.
That means he observed it.

Q. When did you see that he got hit, JamesT
Mr. ·Williams: That he had been hit, that is what you mean.

Q. All right, when did you see that he bad been hit; or whatever you mean?
A. ·when he got in front of me that's when he
page 69 ~ stopped "1
Q. Did you see Mr. Dodson get hit by any other
vehicle!
A. No, sir, I didn't see him.
Q. Did you see Mr. Dodson, or this car which was zig-zagging· past your door, did you see him get hit by any other car Y
A. No, sir, I didn't see that.
By Mr. Williams:
Q. Wl1at was it that you say made yott think that he bad
gotten hit?
A. I told you he was kind of zigging, zig.:zagged, what you
call it.
Q. As he went past you Y
A. Yes, sir.

By Mr. Moncure~
Q. And you assumed something bad hit him to make hitn
zig-zag over or whatever the name was that Mr. Gravatt
usedBy Mr. ·williams:
Q. You assumed something hit him to make him do that,
didn't you?
A. I am not going to say that because I couldn't say that.
Q. Well now, you just told us that you saw him zig-zagging
or swerving and that's why yon knew he had been
page 70 ~ hit, didn't you tell us that?
.A.. He had,. like I told you, I am still saying he
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was swaying and got by me. Then I walked up to his car. We
walked to his car and seen his front fender.
Q. He did not get hit after he got by you so he must have
gotten hit back there where he was zig-zagging?
A. He must have g·ot hit back there somewhere, I don't know
anything about it.

•

•

Witness stood aside.

•

•

•

•

'

•

•

•

.

•

•

•

•

•

page 87}

SAMUEL R. DODSON,
one of the defendants, being called as an adverse witness, tesfied as follows:

DIRECT EXAMINATION.
By Mr. Gravatt:
Q. Give us your name and agef
A. Samuel R. Dodson, 31.
Q. Where is your present home 1
A. Warsaw, Virginia.
Q. Where were you living on August 31, 1951 T
A. Washington, D. C.
Q. What is your present occupation?
A. I am with the Virginia State Employment Service.
Q. What was your occupation in Aug-ust of 1951 f
page 88 t A. I was with the Armed Forces Security Agency,
Federal Government.
Q. Working for the· },ederal Government Y
A. Yes.
Q. Do you own and operate a motor vehicle f
A. Yes, sir, I do.
Q. Did you own and operate a motor vehicle on August 31,
1951Y
A. That's right.
i Q. What kind of car was it!
· A. '46 Ford Deluxe.
··-'

.
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· Q.
.A.
Q.
.A.
Q.

Did you buy itliat new or did you buy it second-band!
Used car.
Where did you buy it?
Log·an :Motor Company.
Wher.e is that, in what city?

The Court: In Ashland, isn't it 7

i.l

...

1

'

:,

I

A. No, Washington.
'Q. In Washington?
A. That's right.
.
Q. Do you know how many people had owned it before you
got it?
A. I understood it was only owned by one owner, a doctor
in Washington.
'
page 89 } Q. How long had you owned it?
A. I don·'t remember, I don't remember when I
bought it, I mean the exact date or anything.
Q. Do you have any inspection of motor vehicles in the City
()f Washington, any inspection required by law 7
A. Sir, I just moved into Washington and .then moved out
:again. I was using Virginia license and my car was inspected
in Virginia.
Q. Do -you know when it was inspected prior to August of
19517

A. I believe it was May of that year.
·Q. May of that year?
·
A. Yes, sir, May or June.
Q. And it had not been inspected from May or June until
August?
. .
.
A. Unless there was another inspection in between, I don't
!believe it was at the time, it is twice a year in Virginia.
Q. Had you had any previous trouble with the steering apparatus on your car?
·
A.· No, sir.
Q. On this particular time or particular day, Mr. Dodson,
August 31st, 1951 you were coming down No. 1 Highway T
A. That's right.
page 90 ~ Q. Where were you goingY
A. To my home, Edwardsville at the time.
Q. How do you get to Edwardsville Y
A. Route 1 to Fredericksburg and then Route 3..
Q. You would turn at Fredericksburg!
A. On Route 3., left on Route 3, that's right.
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Q. Had yon met any friends or relations on your trip· down
from Washington before you got to Stafford!
.
A. Yes, sir.
Q. ·who was· that f
'
.
.A. I accidentally met a friend of' mine, Donald Todd; from
Baltimore, Maryland, at Triangle, Virginia.
Q. Are you and l\:fr. Todd related to each otller-Y'
A. No, sir, no, sir.
Q. Just friends!
.A.. Just knew him when he was a youtb, yes, sir.
Q. Sir?
A.. I had known him as a: youth,. he used to visit do-wn near
my home.
Q. You all had ~heen good friends f
A. I don't Imciw. what vou mean by good friends, not close
because we don't ktiow each other that well.
Q. Did you keep up with each other nfter that period of'
ti.met
A. No, sir.
page 91 f Q. You had not seen him for a long while before
t:benf

A. Yes, sir.
Q. When did you meet him!
.A. At Triangle.
Q. Is that a service station there f
The Court : There is the Marine Base there at Quantico,.
but I believe he means Triangle, there are lots of restaurants
and things there.

Q. Did you stop at any particular piaee theref
A. It is a little :restaurant on the right just before yon get
to the stop light, some sort of kitchen I believe.
Q. You I1ad I1ad your evening meal I presume before 9 or
10 o 'c]ock in the eveningf
A- Yes, sir.
Q. And you stopped at this restaurant for whnt, rofresbments?
A. Yes, sir, for a Coke nnd we had a sandwich while we were
there. vVe l1ad not eatE!n before, I had gotten off from work
and was comingQ. You bad not eaten?
A. J nst a sandwich in: Washington, then we stopped again
coming down*
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Q. ·what time did you leave Washington Y
A. I guess about 7 :30.
Q. And yon had a sandwich in Washington Y
A. That's right.
Q. Then you stopped at Quantico to have another sandwich T
A. That's right.
Q. Did you have any beer with the sandwich in "\Vashington Y
A. No, sir.
Q. Did you have anything to drink with the sandwich at
Triang'le?
A. Had a Coke, no beer.
Q. A Coke, no beer?
A. That's right.
Q. You were not drinking any other intoxicants Y
A. That's rig-ht.
.
.
Q. Did you find that Mr. Todd, your friend, was going- in
the direction you were, the same direction along the same road
that you were planning to travel?
.A.. I don't know what direction he was going·, he said he
was going to Richmond, I wouldn't know the direction of Richmond, I have learned since that you keep straight through
Fredericksburg to Richmond.
Q. You did not know at that time that you would
page 93 ~ go dowu No. 1 Highway from Fredericksburg to
get to Richmond from Triang·le?
A. I knew it was one wny, but I did not know all the ways
to Richmond from Triangle, Virginia.
Q. You thought there might be some other way that Mr.
Todd was thinking about goingf
A. For all I know.
Q. You did not talk to him about that?
A. No, sir.
Q. Yon did not have any discussion with Mr. Todd about
you all going down together f
A. No.
Q. And to stop again somewhere and get another sandwich f
A. No, sir, no.
Q. How far is Triangle from the point that you had this collision 1
A. ·well, I don't know.
Q. Sir!
A. I don't know.
Q. You don't know Y
A. No, sir.
page 92
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Q. In any event you stayed behind Mr. Todd from this'
restaurant at Triangle until you were in this colpage 94 ~ lision?
A. That's right.
Q. Did you lose sight of Mr. Todd at any point?
A. No.
.
Q. You did not?
A. No, sir.
Q. Did you lose sight of him just before or at the time that.
he passed this truck up there on the hill which was driven by
James Hodges f
A. I saw him pass the truck.
Q. Did you see him after he passed the truck Y
A. Yes, sir, for a short distance.
Q. Did you see him after he passed the truck?
A. For a short distance, yes.
Q. Did he get out of your sight after he passed the truck Y
A. I don't know, then I saw the oncoming car and I was
watching that, I didn't notice him then.
Q. How far in front of you was he at the time that you and
he were passing the truck together 1
A. He was approximately five or six carlengths ahead of
me.
Q. Five or six carlengths?
A. Yes, sir.
Q. Would you estimate that in relation to the length of this
Courtroom?
page 95 ~ A. Well, it would certainly be the length of the
Courtroom at least.
Q. At least that, he was at least that close to you so that
you could see him without any trouble at all?
A. Yes, that's right.
Q. And he pulled out and passed this truck, is that right?
A. Yes, sir.
.
Q. And you pulled out behind him and proceeded to undertake to pass the truck, too f
·
A. That's right.
Q. And you were just about as far behind him when you
pulled out to pass as the length of this Courtroom?
.
A. Yes, sir, I would say approximately.
Q. Mr. Dodson, did you blow your horn?
A. No, I don't remember blowing my horn, no, sir.
Q. Did you do anything to give anyone any warning that
you were planning· to go by this truck?
A. I flickered my lights.

Paul Peteosky v. Donald. C. Bowman; et 'al.

67

Samuel R. Dodson
· Q. You blinked your lights f
A. Yes, sir.
Q. Do you know whether-Mr. Todd did anything about blowing his horn or blinking· his ligbts 7
.
A. I don't know.
Q. How fast were you driving!
page 96 } A. 45.
Q. Was it raining f
A. No, sir, not as I remember.
.
Q. Any reason why you all were driving so slowly7
A. That's my usual speed, sir, that is the way I usually
drive.
Q. Did you have a great many motor vehicles passing you
on No. 1 Highway all the way from Washington down here,
down here to Stafford f
A. I probably had a few of them passing me, I didn't pass.
Q. Did you drive 40 or 45. miles an hour all the way from
Washington to.the scene of this accident?
· A. Yes, sir, approximately.
.
Q. You don't know whether a·great many cars passed you
on No. 1 Highway or not Y
A. No, sir, I don't know what you mean by "many."
Q. SirY
Mr. Moncure~ I believe the witness said he did not count
them.

Q. Can you give us an estimate as to how many would pass
you in a mile?
A. No, sir, no, sir.
page 97 } Q. Was the traffic light or heavy?
A. I would say it was normal.
Q. You travel No. 1 Highway frequently?
A. Yes, sir, I did at the time.
Q. You know what is normal on No. 1?
A. Yes, sir, it is usually right much traffic on No. 1.
Q. 1lsually right much traffic Y
A. Yes, sir.
Q. When you drive 40 or 45 miles an hour what is the usual
situation about motor vehicles passing you Y
A. You have them passing you.
Q. You have them passing you all the time Y
A. All the time.
Q. Continually?
A. Continually, yes.

Supre~e Court of Appeals of Virginia

68

Samiiel R. Dodson
Q. Did you have vehicles passing you continually as you
came up to this point¥
A. Yes.
.
Q. Why didn't you tell me that a moment agot
A. You asked me bow many.
Q. vVere there any- .

By the Court :
Q. What day of the week did this lmppen on 6l
page 98 }

A!. Sir¥
Q. What day of the week was this°l
A. Friday night I believe.

By Mr. Gravatt: ( Continued)
Q. Do you know how many clays it was before Labor Day!
!

A. Labor Day was on a Monday.
Q. On the .foJ!Qwing Monday, wasn't it f

A. Ye~
. ·.
,
Q. Isn't traffic on No. 1 Highway Friday night before Labor
Day heavier than av~rage, or would you say it was usual?
A. I don't know, it is always quite heavy on No. L
Q. You are familiar with this highway¥
A. That's right, sir.
Q. And you said you drive it regularly? ·
A. I did at that time, I had driven it a dozen times probably.
Q. How frequently did you drive this highway?
A. I said I had driven it a dozen times or more when I was
living in Washington, I don't drive it now, though.
Q. Did you drive it once a week at that time?
A. No, sir.
Q. Once every two weeks f
A. No, sir, it wasn't any special time. Somepage 99 ~ times once a month, and sometimes every two
weeks.
Q. Every two weeks f
A. No, sir, not every two weeks.
Q. "\Vere you familiar with the highwayf
A. Yes.
Q. With·No. 1 Highwayf
A. Yes, sir.
Q. You knew the wiclth of it and all of the physical conditions of the highway which you were driving on °l
A. Yes, sir.
'
Q. It wasn't anything new to you f
A. No, sir.
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Q. As you approached the point where you passed this
truck you said that l\'Ir. Todd pulled out to pass the t:ruckY
A. That's right, sir.
Q. Did you start to pass the truck before Mi·, Todd bad
cleared the truck or not, had he gotten by the truck when you
pulled out to pass or <lid yo-u just follow right along behind 7
A. No, he was probably up near the front of the truck when
I pulled out to pass.
Q. Probably up near the front when you pulled
p&ge 100 ~ out to pass 1

Mr. Moncure: If Your Honor please, again here is this
repetition, repetition, he is quoting verbatim what the witness
has said, and I am objecting to it,
The Court: All right, don't do that, Mr. Gravatt.
Q. V\T ere you driving in the righ.t,-lumd southbound hme
when you pulled out or were you driving in the p&S$ing laneY
A. No, I was dl"iving in the d1 iving lane at the tiJne I pulled
out.
Q. ·what do you mean by driving lane?
A. The :rjght lanq,
Q. Which one Y
A. The one next to the shoulder.
Q. Next to the shoulder.
1

Mr. Moncure: There he goes, the witness says "ne~t to the
shoulder" and Mr. Gravatt says "ne~t to the ~boulder," we
will be here until Christmas.
Bv the Court:
·Q. When were you next to the shoulder Y
A. Before I paijsed the truck, sir.

Mr. Moncure: What I am objecting to is bh;
constantly repeating the answer. The witness
makQs an answer and then Mr. Gravatt repeats it.
·we'll he here until Christmas if we don't Qut this out. I am
just asking that he not repeat what the witnes1;1 s.ays every
time. But I cHn 't continue to object, I will just have to stop
obiecting, I will quit.
The Court: He said be was next to the shoulder before he
pulled out to pass. Go ahead.
page 101

~
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By Mr. Gravatt: (Continued)
Q. When you pulled out to pass this other car was about
at the front of the cab of the truck?
A. I assume that would be about that because I wasQ. .A.bout that distance. Now did you give any horn signal?
.A.. I don't remember whether I blew the horn or not, I don't
remember blowing it.
Q. How close were you to the back of the truck when you
pulled out?
.A.. I wouldn't know the distance, I wouldn't like to estimate
it, the normal distance.
Q. You stated you were about as far from the
page 102 ~ car which was passing as the length of this Courtroom, didn't you Y
.A.. That's right.
Q. So you were still that length behind the car when the
car was passing the truck, is that correct?
.A.. Yes, at least that.
Q. You pulled out from this inside lane and undertook to
go by this truck Y
.A.. Yes, sir.
Q. You could not see whether any car was approaching
from the south until after Mr. Todd had gotten back over on
the right-hand lane, could you f
A. Yes, sir, I could have seen it.
Q. You could see?
A. Yes, sir.
Q. You could see a car coming T
.A.. At the time I pulled out to pass, no, sir, it was no car
coming.
Q. You say there was no car coming?
A. No, sir.
Q. Do you mean there was no car coming within the range
of your vision or that you did not see a car coming?
A. If he had had a Iigl;it or lights on I would have seen him
when l1e came over the hill.
page 103 ~ Q. You actually did meet a car, didn't you Y
.A.. Yes, sir.
Q. Did the car have lights on it?
A. When I saw it it had lights on it, yes, sir.
Q. When you saw it it had lights on it. Where were you
when vou saw it?
A. When I saw it?
· Q. Yes.
A. I had pulled out to pass the truck when I saw it..
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Q. You did not see it until after you had pulled out to

pass the truck f
A. That's right.
Q. Where was it when you saw it f
A. Coming over the hill.
Q. In what lane Y
A. He was on the right-hand side of the road at the time
he came over the hill.
Q. On whose right-hand sidef
A. On his.
Q. On his right-hand side of the road. Where was Mr. Todd
at that time¥
.
A. Mr. Todd was ahead of me at that time.
Q. Was he on his rigM-hand side of the roadf
A. Yes, sir.
Q. Had he cleared the truck f
page 104 } A. Yes, sir.
Q. And you were still as close to him as the
length of this Courtroom?
A. I don't know exactly at the time, I was noticing the car
,coming on, I don't know how .far he was ahead of me.
·
Q. And Mr. Petcosky was on his ·side of the road Y
A. He appeared to be at the time, yes, sir.
Q. And Mr. Todd had gotten back on his sideY
· A. Mr. Todd had always been on his side.
Q. Mr. Todd had passed· the truck, had he not f
A. Yes, but still his side. ·
Q. But had he gotten back over iJJ.to his lane Y
A. I don't know, I didn't. watct him to see whether, I didn't
watch him to see when he pulled over exactly. I was noticing
the other car.
Q. You never did see this car run this other car off the road Y
A. I saw that car.
Q. So if Mr. Todd says this approaching car ran him off th~
road he is mistaken Y
A. No, sir, he .wouldn't be mistaken, I just didn't see.
Q. You just weren't looking Y
A. I was seeing this other car.
l)age 105 } Q. You mean to say that. Mr. Petcosky could
have run Mr. Todd off the highway w~en he was
no further from you than the length of this Courtroom and
von not have seen iU
· A. I was noticing Mr. Petcosky and not Mr. Todd.
Q. Could you have noticed Mr. Petcosky if he ran Mr. Todd
off the highway without noticing that he ran Mr._
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A. I still say I was not noticing Mr. Todd ..
Q. So you were not looking t
A. Yes, I was looking, looking at Mr. Petcosky;.
Q. Did he run Mr. Todd off the highway!
A. I don't know.
Q. Did he or not Y
A. I don't know.
Q. "\Vhy don't you know if Mr. Todd was in front of you as
far as the length of this Courtroom, can you explain to us
why you don't know and why yo1;1. did not see it 1
A. Had Mr. Todd stayed in the passing lane I am sure he
would have run him off the road, but I don't know exactly
what time he-.
Q. What makes you say he would have run him off had he
stayed in the passing lane, you testified tl1at when you. saw Mr..
Petcosky approaching he was on his proper right ...
page 106 ~ band side of the road Y
.A. For one instant.
Q. How could he have run Mr. Todd off when he was on his
proper side of the road Y
A. He had not met Mr. Todd when he pulled across the
center of the highway ..
Q. ·when who pulled acro$s the center of the highway¥
A. The oncoming vehicle had not met Mr. T()dd when he
first began to pull ,across the center of the highway.
Q. ·when who began to pull .ac1'oss, Mr. Todd or the oncoming vehicle?
A. The oncoming vel1icle.
Q. You have not told us about that.
A. I have not told youQ. Yes, you have not.
Mr. Moncure: Let him tell you about it, Mr. Gravatt, you
have not got to that point as yet.
Mr. Gravatt: I am going to let you take over this examination in just a minute, but rigllt now I would like to conduct
it myself, Mr. Moncure.
Q. Did this car that Mr. Todd was driving and
page 107 ~ wllich yon were following the Ien~th of this Court...
room, did this vel1icle approaching you from the
south pull over and run it off the highwayf
A. Run wl10 off the higbwayf
0. Mr. Todd!
.A. Ask Mr. Todd.
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Q. Well, can you tell us Y
A. No, I can't tell you, I wasn't driving Mr. Todd's car.
Q. Then if you can't tell us about that are you undertaking
to tell us that the approaching vehicle pulled over in front o:f
you and into your lane after he had passed Mr. Todd¥
A. No, no, no, no, I do not know whether Mr. Todd's car
was in the passing lane at the time he met Mr. Todd or not.
Q. When was that that you saw the approaching vehicle
pull over into your lane?
A. Immediately after he came over the hill.
Q. Had he passed Mr. Todd or not?
A. No, sir, not when he come over the hill, no, sir.
Q. ·when it came over in your lane had it passed Mr. Todd Y
A. No, sir, no, sir.
page 108 ~ Q. He had not passed him T
A. No, sir.
Q. And you said you saw him pull over there T
A. Yes, sir.
Q. And yet you can't say whether you saw him run Mr.
Todd off the highway out of that lane and over intoA. No, because I don't know.
Q. You can't say?
. A. No, sir, because I don't know when Mr. Todd pulled
over. I am sure he was forced over.
Q. Did this car approaching you have good strong headlight beams on it?
A. It appeared to have, yes, sir.
Q. Did he dim them?
A. I don't remember.
Q. Did you dim yours 1 .
A. Yes, sir.
Q. When?
A. I alwavs dim them wl1en I meet an automobile.
Q. When did yon dim them on this particular night?
A. That is Mr. Todd coming in the Courtroom now.
page 109

~

Note: At this point Mr. Todd is excluded from
the Courtroom.

Q. When did yon dim your lights Y
A. When did I dim the lights?
Q. Yes, sir.
A. When I was passing the truck.
Q. Did vou dim them before you passed the truckY
A. ·Sir?
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Q. Did you dim them before you passed the truck?
A. No, I flicked to the truck driver that I was coming by,
just gave a signal I was passing to the truck driver.
Q. When you flicked them you put them down and then
back up?
A. That's right, yes, sir.
Q. Is that what you did!
A. Yes, sir, until I saw Petcosky's car.
Q. And you did not dim your lights until you did see Petcosky's carf
A. Only flicked them, that's it, sir, it happened just about
the same time.
Q. Did Petcosky dim his lights Y
A. I don't remember, sir.
Q. You don't remember Y
A. No, sir.
Q. Did you see any lights up against the sky
page 110 ~ anywhere as you decide4 to pass from behind this
truck and get in this lane f
A. No, sir, I did not.
Q. Sid
A. No, sir, I didn't.
Q. You mentioned Mr. Petcosky's car popping over a hill,
coming over a hill, did it come over the hill very suddenly
upon you?
·
A. Yes, sir, quite suddenly.
Q. Quite suddenly?
A. Yes, sir.
Q. ,vithin what distance was the carf
A. I wouldn't like to estimate it because I don't know.
Q. Would you estimate it as being 50 feet f
A. Further than that, but I mean I wouldn't ]mow.
Q. Couldn't you give us any opinion as to how far it was f
A. When he first came over the hill Y
Q. When you first saw him.
A. I think it was as far as from here. to the l1ighway when
]10 first came over the hill (indicating).
Q. Would you estimate how far that is Y
A. I wouldn't know exactly.
page 111 ~ Q. You mean this street coming beside the
Courthouse here T
A. That's right, sir, about tl10 center, you see, on the other
side of the light pole, just beyond the light pole there.
The Court: Well, the Sheriff can measure that for ns.
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Mr. Gravatt: I want to find out what he is talking about
.and I can't get out there where I can see.

A. It is the broken pole in front of the red truck. I would
.say that was the approximate distance from me.
Note : Sheriff now goes out to measure said distance.

Q.
A.
Q.
A.
Q.
A.

At that time were you going upgrade or downgradef
Upgrade.
And the truck was going upgrade t
That's right.
And Mr. Todd was going upgradef
Yes, sir.
Q. And you saw this car at tba t distance T
A. Yes, sir.
Q. When you saw that that was when he came
page 112 } over this hill Y
A. Yes, sir.
Q. Was that before you had pulled out to pass or was that
while you were in the act of passing or- was that after you
had passed the truck7
A. No, that was in the act of passing the truck when he
ccame over the hill. I had already pulled out into the passing
lane.
Q. You had already pulled over into the passing lane Y
A. That's right, sir.
Q. Had you gotten beside the truck, had you gotten be-side the truck when he came over the hill Y
A. I was moving by the trailer when he come over the hill.
Q. Moving by the trailer part. And he was about as far
from you, from where you are sitting out to that pole, is that
right?
A. That is the approximate distance, yes, sir.
Q. You moved on, of course, and passed the truck or up to
the ca h of the truck?
A. Yes.
Q. Where were you when you were struck by this car which
was coming at you from the south?
A. When he began to pull over I was by the cab
page 113 } of the truck when he began to cut across the
center of the highway, I was moving beside the
~enter of the cab of it.
Q. You were moving beside the cab of the truckT
A. That's right.
.J
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Q. When he began to cut over on your side of the road t
A. That's right. .
.
Q. Then he made a very sudden and abrupt pull on your
side!
A. No, sir, it wasn't like that,. he just swung. It wasn't
exactly gradual or-and it wasn't a swerve. It was only about
a second that I saw it that his lights begin to cut over ..
Q. How fast was he going f
A. I wouldn't know.
Q. Was he going as fast as you were t
A. I don't know, sir.
Q. You have not got any idea?
A. No, sir, I can't judge the speed of a man at night coming meeting me.
.
Q. You can tell the difference between whether he was
going 35 or 75, can't you? .
A. Yes, sir.
Q. All right, what would your estimate be then?
.A. I don't want to say, sir. I would say he was
page 114 ~ app:roaching me at a rather, he appeared to be
rather at a fast rate of speed but I don't know
what it was·.
Q·. And it was at some point between that post, the distance
of that post and where you are sitting that he crossed over
in front of you f
A. Yes, that's right.
Q. And was Mr. Todd in that area in that distance between you and the distance of that post at that time?
A. Yes, sir, yes.
Q. He was in there, toof
A. Yes, sir.
Q. And you and Mr. Todd were going by ·and this man
pulled in on your side within that rangef
A. That's right, sir.
Q. Within that distancef
A. That's right, sir.
Q. Now, Mr. Dodson, what was it that made you start
swaying back and forth as you came up beside this truck
getting- ready to pass there Y .
A. I had already passed the truck when I was hit. I was
cutting right in front of the truck when I was hit. ·
Q. Sirf
A. I had attempted to cut in front of the truck when I was
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hit, I was in front of the truck at the time of the
page 115 ~ impact.
·
Q. Did you hear this colored man testify here a
moment ago7
A. Yes, sir.
Q. This man here, James Hodges Y
A. Yes, sir, yes.
Q. Did you hear him testify that your car was swaying
from one side to the other?
A. Yes, sir, yes, I heard that.
Q. When you· were up even with his cab?
A. Yes, sir, l heard that.
Q. ·when did you start swaying from one side to the other?
A. ·when I cut in front of his truck.
Q. VV ere you swaying from one side to the other when you
were up beside bis cab?
A. No, sir.
Q. You deny that 1
A. Yes, sir.
Q. Then James Hodges is mistaken or not stating the facts
correctly?
Mr. Moncure: You can't put one witness up against the
other. You know better than that, Mr. Gravatt.
Mr. ·wmiams: I don't think he should do that,
page 116 r especially since they are separated. .
The Court: Disregard that, ladies and gentlemen of the jury.
Mr. Gravatt: It might be a matter of opinion, Your Honor.

Q. Mr. Dodson, had your car been swaying from side to
side from the time that you had :first pulled out to attempt to
pass this truck up until the time you were struck by the approaching vehicle from the side?
A. No, sir, it was not swaying then.
Q. You deny that?
A. That's right, sir.
Q. ·when did your car begin ·to sway, do you deny that it
did S'wav somewhere?
A. It"wobbled, yes, sir.
A. Yes, sir.
Bv the Court:
·Q. What made it wobble?
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Mr. Moncure: Are two people going to question this witness both at the same time, sir?
The Court: No, but I would like to know.
Mr. Moncure: I object to the Court's jumping
page 117 ~ right in the midst of this and asking this man,
"what made it wobble?" I already have three
lawyers on each side against me, and I certainly don't want
the Court against me, too.
The Court: I am not against you, Mr. Moncure, but I did
want to know why his car wobbled.
Mr. Moncure : If Your Honor wants to ask questions, of
course it is perfectly all right when counsel gets through with
him. But at this point I think Mr. Gravatt is fully able to
examine the witness without any aid from the Court or anyone else. And I therefore object to it, sir.
The Court: All right, sir, I withdraw the question.
By Mr. Gravatt: (Continued)
Q. Mr. Dodson, why was your car wobbling, what made it
wobble?
A. From the impact of the oncoming vehicle, sir.
Q. What part of your car did the oncoming vehicle strike?
A. The left rear fender.
page .us ~ Q. Did it give you a flat tire?
A. No, sir.
Q. Did it do any injury to the steering mechanism of the
carY
A. No, sir.
Q. Then why would the car be swaying and zig-zagging
back and forth from side to side in the passing lane if all he
did was to sideswipe your back fender 7
A. Sir, from the impact.
Q. Sir?
A. Let a man hit you like that sometime and see if you
wobble.
Q. I have had tbe experience.
A. Did it wobble?
Q. No, sir, not anything likeMr. Moncure: Your Honor, I object to Mr. Gravatt testifying. TMs witness said it will wobble and now he says it
won't, and I ask that tlmt be stricken from the record.
The Court: Yes, sir, disregard that, gentlemen, Mr. Gravatt
is not a witness. And Mr. Dodson s11onld not ask the la\vver
questions.
..
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Your client asked him a question, Mr. Moncure.
page 119 } · Mr. Moncure : So long as he doesn't repeat
them and testify himself I don't mind anything
he does, sir.
The Court: You answer his questions, don't ask him
questions.
A. Yes, sir..
Q. Then your contention is that you had actually passed
in front of James Hodges?
A. That's right, sir.
. Q. .And you tell this jury that the collision between you and
the Petcosky car took place out in front of James Hodges'
truck at a place that was in his clear view if he had been
looking!
A. In: whose clear Yiewf
Q. James Hodges, the truck driver's view¥
A. Yes, sir, he should have se~n it.
Q. He should have seen it because it took place right in
front of him f
A. That's right, sir.

CROSS EXAMINATION.
By Mr. Boyd:
.
Q. Mr. Dodson, the Sheriff has stepped off the
page 120 } distance from here to that post and he reports
that is about 38 paces, is that acceptable to you. as
the distance you were speaking of?
A. I think so, sir.
Q. That was the distance from you to whereY
A. To the oncoming vehicle.
Q. That was the distance from you to the Petcosky cart
A. That's right, sir.
Q. In what position was your car at that time?
A. I was moving beside the trai]er-truck at the time.
Q. Were you near the back of the trailer or about the
middle of the trailer or where?
A. No, I was moving about half way of the trailer when I
ilr8t snotted him.
Q. You were about ha]f way of tlrn trailer at the time Mr.
PetcoRky was 38 paces ahead of you, is that right?
A. That's right.
Q. Then it is your idea that you passed by the trailer, or
half of its length, and had gotten around in front of the trailer,
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or rather the tractor of the trailer,. at the time Mr. Petcosky
had g.otten to you 7
. A. That's right, sir. I was in the act of cutting
page 121 ~ in front of the truck at the time of the impact.
Q. It is a fact, as I understand it, from what
you said that only your left rear wheel was in the southbound
passing lane!
A. That's right, sir.
Q. So that the main body of your car was immediately in
front of the driver of the truck Y
A. That's right.
Q. How long did it take you to stop after that t
A. I don't know, I don't, I didn't apply brakes too readily'1
I just let her slow up here, applied brakes slightly, so I don't
know how far I traveled.
Q. How fast were you going when you cut in front of the:
cab of the truck Y
A. 45 miles an hour app1·oximately.
Q. Is. that a bout as fast as you were doing all the way
from Triangle!
A. Yes, sir.
Q. VV as your speed would you say an average of 45 miles
an hour from Triangle to the point of the accident t
A. That's right, sir.
Q. From that point you were following behind Mr. Todd,,
I believe!
.A. Yes.
page 122 ~ Q. And I believe yon said you were about six
·
carlengths or the length of this Courtroom be..
hind himf
A.· Yes, sir.·
Q. And you I1ad been that length behind him all that timer
·A. Approximately, yes, sir.
Q. TI1en that would make his speed the same as your speed r
A. That's right, sir.
Q. And you would not agree he lrnd been going 50 miles an
hour then, would you?
A. No, sir.
Q. How is it that, if yon can explain it, that both of you
happened to be driving at exactly 45 miles an hour with no
agreement about one following the other?
Mr. Moncure: Would you repeat that, sir?
Q. Can yon explain how it happened that both you and
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Mr. Todd traveled from Triangle a distance of several miles
away from the scene of the ·accident up to the point of the
accident at exactly 45 miles an hour each without any agreement that you were to follow him along the road?
A. I think that could happen, sir.
Q. It was just a coincidence then, is .that what
page 123 ~ you would say 1
A. Yes, sir.
Q. No agreement at alU
A. No, sir.
Q. At nighttime on a highway such as this do you usually
follow behind another car as close as the length of this Courtroom unless you intend to pass it 7
A. If he was driving the same speed I am, yes, sir, I would
follow him.
Q. And drive that close to the car in front of you?
A. If that is five or six carlengths, yes, sir, it is hard to
tell in a building, you could judge better outside, probably.

Mr. Boyd: Your Honor, I think it mig·ht be well to have
the Sheriff step off the length of this Courtroom so that we
might have something in the record as to that distance. I believe he should step off from where the witness is to the first
door there. I assume that's what he means.
·
Note: At this time the Sheriff steps off said distance and
finds it to be 17 paces.
l\fr. Boyd: Sheriff, is your pace about 3 feet long¥
The Sheriff: About that.
pag-o 124 ~
Mr. Boyd: Is that agreeable to everyone that
that is approximately what it is?
Mr. Gravatt: It is ag·reeable so far as we are concerned,
Mr. Bovd.
Mr. l\foncnre : All right.

0. How far does it take you to stop your car going at 45
miles an hour?
A. T don't know, sir.
0. Can you stop in 51. feet?
A. T don't know, I lrnve never tested it, sir.
Q. After you nassed this truck tell us exactly where your
car came to rest if vouwill.
A. On tl1e right-hand side, right Rhoulcler, on my right side.
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Q. How much of the car was 011 the shoulder and how much
on the hard surface?
A. As I remember it was two wheels on the right-hand
shoulder and two wheels on the hard surface.
Q. Did the truck stop?
A. Yes, sir, it stopped.
Q. Did it stop back of you or in front of you Y
A. Stopped back of me.
Q. How far back of you was hepage 125 ~ A. I don't know, sir, I didn't step it off.
Q. You wouldn't be able to give us an estimate
of it?
A. No, I don't remember how much it was back.
Q. Did Mr. Todd's car stop!
A. Yes, sir.
Q. Do you know why his car stopped 7
A. Sir?
Q. Do you know why he stopped, do you know why his car
happened to stop?
A. I know what he told me but I don't lmow myself, I can't
sav.
Q. With his car going· on down the highway would it have
avoided any difficulty if he stopped- .

l\Ir. Moncure: If he is going to press that I ask he be permitted to tell why Mr. Todd stopped, he asked the question,
lie opened it up.
The Court: I think all he can tell is whether or not Todd
did stop and how far from him he stopped.
l\fr. Moncure: He is pressing it, Todd told him why he
stopped.
Q. Do yon know how far ahead of you his car stopped?

A. I don't ]mow, sir.
Q. Do you have any idea f
A. No, sir.
Q. Do you lmow whether he went on up the roMl and came
on around and came back or whether he stopped without turning-?
A. No. sir, I snw l\fr. Todd back at the truck. He walked
back wit11 us to tl1e scene of the accident, and I presume he
mm~t have stopped his car without turning around because he
walked back down there. I wasn't interested in Mr. Todd
at tbe time.
Q. Do you know whether be stopped as soon as you stopped °l

page 126 }-
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A. No, sir~ I don't.
Q. ·when they stopped what did they do!
A. ·who, sir 7
Q. 1\Ir. Todd and the man in the car with him.
A. They walked back to where I ,vas., I was up there talking
to the truck driver at the time, walked back to the truck and
hy that time l\ir. Todd and them were back there. vVe walked
.down to the scene of the accident. It was only a matter of a
second before l\Ir. Todd was back.
Q. 1Vas 1\fr. Todd and the other gentleman with you when
you went back to the truck?
A. \Vent back to the truck¥
page 127 } Q. Yes.
·
A. No, sir, I got to the truck first.
Q. But you.stayed there until they came back?
A. Yes, sir, I was talking with the driver as they came back.
·Q. Then all of you went back to the other accident1
A. That's right, sir.
Q. Together?
A. That's right.
Q. Now when you got back had other cars come up,
A. Yes, sir, there were I believe a few cars at the time.
Q. Soldiers and sailors and all -were out of the cars at that
1ime?
A. That's right, yes, sir.
Q. Do you lmow how long you stayed there and talked to
Hodges, how long you stayed back there and talked t
A. It wasn't very long, sir, just a short while.
Q. ·was it long enough for people to stop and start getting
out of the vehicles?
A. Yes, sir, because we had to walk back from the truck to
1be scene of the accident.
Q. The first thing you did, you did not go back
page 128 } and see about the people in the wreck back there,
is that it?
·
A. Sir?
Q. I say that wasn't the first thing you did?
A. I was on my way back there, sir, yes, sir. It was only a
matter of a few seconds I was talking with the truck driver,
we al1 walked back together.
Q. But in tl1ose seconds somebody else had¢started pulling
people out of the car?
A. That's rig·ht, sir.
Q. Did you hear Mr. Todd say he was run off the road by
another vehicle?
·
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.A. Yes, sir.
Q. When did he say that t
.A. When he came back to the truck and we were walking
back?
Q. Who did he say ran him off the road t
A. An oncoming vehicle, he didn't call the man's name.
Q. Did he say whereabouts it occurred!
A. Sir!
Q. Did he say whereabouts it occurred T
A. No, sir,. he just said a man run him off the· road. And
he told me me he looked in the rear view mirror and he saw my
car had been struck from the impact from the·
~

Mr~ Williams : If Your Honor please, I think
that is hearsay.
Mr. Moncure: Not when it is asked for by the lawyer putting:
him on the stand,. not when they ask for it.
Mr. Williams : I think this last is hearsay and I don't
think it should be in the record.
The Court: Yes, I think it should be disregarded: as it is
hearsay. Disregard that, ladies and gentlemen.

page 129

By l\fr. Boyd: (Continued)
Q. Now you say Mr. Todd told you that the car ran him
off the road T
A. That's right, sir.
Q. And you I1ave told us here that you were 51 feet back
of Mr. Toddf
A. Yes, sir.
Q. And you have also told us that you did not see Mr. Todd
get run off the road, is that correct?
A. That's right, sir, I never noticed Mr. Todd's car at the·
time, I w·as noticing the oncoming vehicle.
Q. It was rig·ht in front of yon, wasn't it?
A. He could have been in the act of getting over into the
right-hand lane.
page 130 ~ Q. Are you sure you saw the Petcosky car?
A. I am sure I saw that, yes, sir.
Q. Did the Police Officer, the State Trooper, come up to
make an investigation of this accident f
A. Yes, sir.
·
Q. Did you tell the· State Officer that the witness Todd bad
been run off the road by an automobile that struck you Y
A. I don't remember that, sir, no, sir.
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Q. You don't know whether you told the Officer such an
important fact as that?
A. As what, sirY
Q. As that the car which struck you, which you claim was on
your side of the road, had just run another car off the road
and there was a man there to testify to it, did you tell the
Officer that?
A. I don't remember, sir, I might have, I don't remember.
Q. That in your opinion is not sufficiently important for
you to remember about?
A. The important thing to me was that he ran me off the
road or that he was coming toward me and I was getting out
of the way.
Q. Did not you consider Mr. Todd a witness to this occur.
rence?
page 131 ~ A. Yes, sir.
Q. And yet you did not undertake to tell the
Officer anything about iU
A. I didn't say I didn't, sir.
Q. You don't know whether you did or not Y
A. I don't remember our conversation.
Q. If the Officer said you did not you would not disagree
with him, would you?
A. Sir?
Q. If the Officer says you did not you would not disagree
with tbatf
A. No, sir, I will agree with the Officer, anything he says,
I don'tQ. Now you have testified that when Mr. Petcosky came toward you over the hill that he was 38 paces orMr. Moncure: 104 feet.
:Mr. Boyd: I am not much of a mathematician but I will
accept that.

Q. -that he was 104 feet away from you.
Mr. Williams: I think it is 114 if you want to get it rigllt.
Mr. Boyd: Yes, that's right, 114.
Mr. Moncure: My error, I'm sorry.

Q. -that he was 114 feet ahead of you and at that time
he was on his proper side of the road?
· page 132 ~ A. That's right, sir.
~
Q. ··wen now, did he cut into you sharply or just
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sort of come from a straight angle from that point over to
where he struck you?
A. Yes, sir, that's right on an angle, not real sharp but
swerved across the center of the highway.
Q. Was he passing any other automobile?
A. I never noticed any, sir.
Q. In other words, his car was the only northbound car that
you saw?
A. That is· the only one I noticed, yes, sir.
Q. Now can you give us any reason for what you saw there,
from the physical facts there that he would have come across
the road to the wrong side?
A. No, I don't know what his reason was, no, sh·..
Q. He was not passing another car?
A. Didn't see another one.
Q. Yet you tell us without any visible reason be did come
right on across the road 7
A. That's right, sir, yes, sir.
Q. When you all got back to the accident tell us exactly
what the position of the car driven by Petcosky was?
A. If I remember, sir, the two cars were sitting
page 133 ~ sort of crosswise of the road and the front end of
both cars were sitting in the middle of the highway.
Q. The front ends of both cars were sitting where with respect to the highway nowY
A. Crosswise, well, maybe some angle but it looked like
one had been from the rh.d1t and another one had come from
the left toward each othe~ in the center of the highway.
Q. Tell us where the point of impact of these two cars
wast
A. It appeared to be that the two front ends were somewhere near the center of the highway.
Q. Somewhere near the center of the highway?
A. That's right, sir.
Q. And from what you said I gather they were more or less
crossways the highway rather than up and down Y
A. That's right, sir, I believe that's right, maybe some
ang-le butQ. Still touching each other?
A. If not it was mighty close, yon might have got your hand
between them, I mean they were right jammed together.
Q. How far back of the truck were these two cars t
A. I don't know, sir, I did not step it off.
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page 134 }

Q. Do you have any idea at all!
.A.. No, sir, I wouldn't like to say that because

I didn't step it off or anything.
Q. ·what was the condition of the highway at this place!
A. It was a regular highway, it was blacktop, blacktop had
been put on and it was no white line, but otherwise the hig·hway was in good condition, it appeared to be.
Q. How wide was Jhis truck in front of you 7
A. How wideY
Q. Yes, sir.
A. I don't kno,y, it was a regular trailer, that width.
Q. Do you know what it was loaded with Y
A. \Vell, it was a white material and I understand it was
lime or fertilizer, I believe they said it was lime.
Q. How far past the truck had Mr. Todd gotten when you
pulled out from behind the truck 7
A. I don't remember exactly.
Q. Had it passed the truck or noU
A. When I pulled out Y
Q. In other words, I want to know the position of Mr.
Todd's car when you pulled out from behind the
page 135 } truck, please.
A. I don't remember whether he had gotten by
the truck or not, he had just passed the truck or was probably
right beside the truck.
Q. How close to the truck were you when you pulled out Y
A. It was, I don't know, the normal distance anyway, which
you would ordinarily do.
Q. The normal distance might mean one thing to one person
:and something else to another person.
A. It shouldn't be with normal, everyone would pull out
:a bout the same distance, wouldn't they?
Q. I don't know what was the situation in this case. Point
to something which would be about the distance that you
were back of the truck when you pulled out from behind the
truck, please, sir.
A. Well, I might use the end of the Courthouse, somewhere in that area.
Q. The end of the Courthouse, about the end of this room
orA. Yes, sir, the end of the room.

Bv the Court:
· Q. From your chair to the end of it T
A. When I first pulled out, yes, sir.
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By Mr. Boyd: (Continued}
Q. That is exactly the same distance you said
you were following
Todd, isn't itt
A. Yes,. sir.
·
Q. So that when you pulled out there Todd was just beginning to pass the truck then 1
A. I guess so, I never noticed his position particularly..
I did not notice where his car was in i;elation to the truck
as far as being exact.
Q. Isn't it a fact you were trying to follow Mr. Todd and
he was up there and you cut around from behind there and
snagged that bag ~f lime t
·
A. No,, sir, that isn't correct.
Q. Then how did you lmow the bag of lime had been snagged
when you got back only as far as the cab of the truck when
you were talking to James Hodges t
A. How did I know that, sir!
Q. That the tail end of the- truck was struck f
A. I did not know it at the time until he told me..
Q. Yon heard James Hodges testify, did you not?
A. Yes, sir.
·
Q. Did not you make some comment about the fact that this
car had struck his truck?
A. No·, sir,. I didn't ask him.
Q. So James Hodges is wrong about that f
page 137 ~ A. That's rig:ht, sir.

page 136

~

Mr..

Mr. Williams: I do not think be can calI upon one witness
and ask him to vouch for the veracity of the other. I think
that is certainly wrong. The jury are the ones to say which
ones tI1ey believe.
The Court: Yes, sir, that's correct, that is up to the jnry.
:Mr. Spelman: May I approach the Bench and ask a queE>tion which I think should be asked out of the presence of the
jury, sirf
The Court: All right, sir.
Note: Off the record discussion at the Bench.

Q. When yon puiled around this truck to pass it, what was
your position on the higbwayf
A. When I pulled when I was driving beside the truck you
mean?
Q. As you pulled out from behind it Y
A. I went from the driving lane into the passing lane.
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Q. Now the lane was not lined?
A. No, sir.
Q. Then you had no help from the standpoint of lines to
tell where you car was?
page 138 ~ A. That's right, sir.
Q. That is just your estimate that you were in
the passing lane at that timef
A. I know I was, sir.
Q. As you went along beside the truck and turned in front
of it how close to the truck did you turn f
A. Right close, sir, as close as possible.
Q. You said quite close and a normal distance andMr. Moncure: Wait a second, the witness said he pulled
out to pass at a normal distance, that when he cut in was the
first time he ever said how close he was.
Mr. Boyd: He used the word "normal" to describe the distance.
Mr. Moncure: He used the word ''normal'' to describe the
pulling out to pass, the witness said ''close'' when he cut in.

A. Sir, it was probably just a matter of inches.
Q. That's what I want to know, you cut as close as possible,
and you were a matter of inches, as you say?
A. Yes.
Q. Diel you notice after the accident whether the truck left
any skid marks in an attempt to stop and to keep from striking- you?
A. No, sir, I didn't notice that.
Q. Did you look to see whether there were any?
pag-e 139 ~ A. No, sir.
Q. By inches do you mean you were inches from
the left corner of the truck or inches from the left side of the
truck or inches from the front of the truck?
A. Just inches from the left cornor of the truck as I cut
across his left corner.
Q. In other words, the rig·ht side of your car as it cut across
the front of the truck was inches from the front of the truck?
A. That's right, sir.
Q. According to your statement, sir, what lane was Petcosky
driving in at the time that he struck your car?
A. At the time he struck my car?
Q. Yes.
A. He was into my passing lane.
,.,
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Q. If you had been in the passing lane at that time it would
have been a headon collision 1
A. That's right, sir.
Q. If you were not in front of that truck you were bound to
have been in the passing lane?
A. That's right, sir.
Q. And there was no headon collision, was there Y
A. With me?
page 140 ~ Q. That's right.
A. No 1 sir.
Q. Is there any possibility in this case that at the time your
car and Petcosky 's car collided that both cars were across their
respective centers of the highway?

Mr. Gravatt: If Your Honor please, I object to that question, I don't think he can ask this witness about what a possibility in a case might be.
The Court: You ask him where his car was.
Mr. Boyd: I will ask it this way then.

Q. If at the time your car and Petcosky's car sideswiped or
had contact were they both on their respective wrong sides of
the road, was yours on your Ieft side of the center and was his
on his left side of the center?
A. You are talking· about Petcosky's car and mine when we
hit,
Q. That's right.
A. I was on my right side, sir, yes, sir.
Q. Entirely ~of .
A. That's·right, sir.
1\fr. Moncure: If Your Honor please, may I ask
a question of the Court, I would like to ask this
witness some questions at this time, I may have
misunderstood Your Honor's ruling, is it Your Honor's ruling
I cannot ask him what I want now and then put him back again
as I see fiU
The Court : I think you should get through if you are going· to examine him.
Mr. Moncure: Can't I put a witness on five times to testify
to anything new whicl1The Court: I don't want this witness going on and off five
times.
Mr. Moncure: I request of the Court permission to examine
this witness on those matters on which he bas been cross expage 141

~
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:amined as an adverse witness, and then reserve the right to
put him back on as often and for as many new matters that
occur to me as I see fit. Now would Your Honor rule on that?
The Court : Vv ell, I will let him get back on for soniething
he hasn't already testified to, but I am not going to let him get
back on to testify to what he has already testified to.
Mr. Moncure: Exception, sir. I am going to
page 142 r ask l1im what I want now and I will take a further
exception if I choose to put him back.
RE-DIRECT EXAMINATION.

By Mr. Moncure:
Q. Mr. Dodson, tl1e question was asked you about how
quickly you could stop your automobile going at 45 miles an
hour, did you make any effort to stop your car or not when
Petcosky's car was approaching you!
A. No, sir, I dicln 't make any effort to stop.
Q. Did you do anything to increase the speed or noU
A. Yes, sir, I did.
Q. You did what?
A. Increased the speed.
Q. N ow1 as you were passing tllis tractor and trailer with
the lime aboard its speed was greater or less than yours,
A. Less.
Q. So that you were going fast enough to pass him f
A. That's rigl1t, sir.
Q. And when you cut in as you have told us to your right
you were going faster than be was¥
page 143 } A. That's right, sir.
Q. Was that a normal cut-in movement that you
would ordinarily have made to pull in front of it or not, sirT
A. No, sir, no, sir.
Q. Why wasn't it a normal move?
A. Because of the oncoming vehicle I had to get out of his
way.
Q. The cut-out that yon made to pass him in the first instance, was that a normal or an abnormal move 7
A. That was normal, sir.
Q. But your cut-in was how close to the front of that truck,
·could you say?
A. Very close, sir.
Q. Inches?
A. Yes, sir.
Q. Now a question was asked you as to what you said to
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James Hodges and what he said to you. Tell the jury what
he said to you and what you said to himT
A. As I approached tl1e truck that Hodges was driving he
was outside of his truck standing by the cab of it.
Mr. Boyd:- If Your Honor please, we object to anything
Hodges said except with respect to his own operapag·e 144 ~ tion of the car. He is a party here and of course
he has a right to have any admission that Hodges
may have made, but any other statement withoutThe Court: Well, it will only be with referenceMr. Boyd: Would Your Honor hear me before you rule, I
·
have not finished, sir.
Mr. Moncure: I bave a perfect right to impeach any witness by contradiction. I laid tl1e foundation when Hodges was
on the stand and asked him did he or did he not do certain
things, did he say certain things, I am now impeaching him.
The Court: Do you want to impeach Hodges nowt
Mr. Moncure: Yes, sir.
Mr. Williams: If Your Honor please, I think counsel's
·statement that I1e is now impeac1Jing· him is a statement of fact
which he cannot testify to. Counsel said, "I am now impeaching the witness,'' that is certainly for the jury.
Mr. Moncure: All right, I am attempting to impeach him.
Mr. Williams: The jury may believe Hodges.
page 145 ~ · Mr. Boyd: He can testify to nothing that
Hodges said other than something in contradiction of his testimony l1ere today.
The Con rt: Now you know what the rule is, Mr. Moncure..
Mr. Moncure: Yes, sir, I know what the rule is.·
The Court: Now you have to ask him, did not Hodges tel1
him so and so.
Mr. Moncure: I don't like to put the words in bis month.
The Court: That's the way to impeach a witness or to attempt to impeach a witness, you can't turn him loose with a
dragnet to catch everything·.
Mr. Boyd: If Your Honor please, if there is any impeaching here to be done I wish you would instruct the jury as to impeachment, the rule on that, that it goes only to the credibility.
The Court: Yes, it goes only to the credibility of Hodges,.
not for any other purpose.
Mr. Moncure: That's absolutely correct, sir,.
page 146} that is my purpose.
The Court: But you know the rule, you have
to comply with the rule.
1
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Mr. Moncure: All right, sir.

Q. Did or did not James Hodges tell you these words when
you walked up there, '' . What is wrong with that fool, he
knocked you into my truck,'' didn't he?
A. That's right, sir.
Q. Did you or did you not reply to that, "No, I got by, I
thought he hit you''?
A. That's right, sir.
The Court: Now ladies and gentlemen of the jury, that
testimony goes only to the contradiction or impeachment of
Hodges. You cannot consider it for any other purpose except
for going to his credibility or Mr. Dodson's credibility. It
is a question of veracity between the two of them.
Mr. Moncure: That's right, sir.

Q. l\fr. Dodson, wl1en you speak of the length of this Courtroom, and I believe to quote you exactly on it you used the
words in giving that distance when you were examined by Mr.
Gravatt that it was at least the leng'th of this Courtroom,
. wasn't that your language?
A. That's right, sir.
page 147 ~ Q. And l\fr. Gravatt's next question was you
were as close to him as the length of this Courtroom, that distance between Todd's car and your car, did it
decrease or increase as you went along with these movements
of passing the truck and on down the highway t
A. Sir?
Q. Did the distance that you were behind Todd's car remain constant or did it decrease or increase?
A. No, it remained constant.
Q. ·when you give a distance as you have described it approximately, and I realize all these distances are approximate,
but the figure mentioned was 38 paces or 114 feet as being when
the Petcosky car popped over the hill, those two cars approached each other at their combined speeds, did they not,
sir?
A. That's right, sir.
Q. And you were going· 45?
A. That's right, sir.
Q. How fast do you think the Petcosky car was going with
regard to your speed, faster or less fast, would you say, just
give us your best judgment?
A. I would say faster, sir.
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Q. So that in any even·t in your opinion the combined speed
of the two would be twice 45 or 90 miles an hour!
page 148 ~ A. That's rig·ht, sir.
Q. Do you know how many feet a second avehicle g·oing at 90 miles an hour travels¥
A. No, sir, I do not.
Mr. Moncure: May we use the normal rule of the thumb,
Judge, of one and one-half times 90 or 135 feet a second?
The Court: 132 feet.
Mr. Boyd: All right.
lVIr. Moncure: It is admitted for the sake of the record that
vehicles moving toward each other at 90 miles an hour get together at the rate of 135 feet per second.
The Court: Yes, sir, approximately.

Q~ So if he was 114 feet from you there wasn't a second that
elapsed from the time you first saw him until the time he hit
you, was iU
A. That's right, sir.
Q. With regard to whether or not Mr. Petcosky was passing other automobiles or not, when you first saw his car this
114 feet away was it on dead level ground where you could
see past him or had he just topped the hill?
A. Topped the hill, sir.
Q. Could you see what was behind him Y
page 149 ~ A. No, sir.
Q. After he topped the bill and you saw him
bear towards you,. as you described it, did you look over to his
left to see whether anything was there?
A. No, sir, no, sir.
Q. What did you devote your attention to Y
A. To the oncoming vehicle, sir.
Q. What course did it follow Y
A. Cutting across the center of the highway into my traffic
lane.
Mr. Moncure: That's all I want to ask him at this time,
Judge.
By the Court:
Q. Now Mr. Dodson, I want to ask you a question or two.
Did you see the truck before you passed it?
A. 011, yes, sir.
Q. Where was the truck, what part of the road was it on!
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A. That was in, he was in tl1e driving lane over next to the
:shoulder.
Q. The right driving lane going ·south f
A. Yes, sir.
Q. vVell now, did that truck ever get out of the right driving
lane at any time while you were passing him Y
·
A. No, sir, be remained in l1is positiot1.
page 150 ~ Q. He had 11othinµ; to do with forcing you over 7
A. That's right, sir, he had nothing to do with
it, yes, sir..
Q. He was clearly in his lane t
A. Clearly, ye.s, sir.
Q. Now do you know how far you were, how far were your
iright wheels from the side of that truck as you went by him Y
A. I don't know, sir, just about like that, I guess (indicating
with hands).
Mr. Moncure: May we have that for the record, that will be
:about two feet I would say..
·
The Court~ All rig·ht., about two feet ..

Q. You don't think you ever got further than two feet from
him?
A. No, sir, I was rig·ht beside him, right close to him.
The Court: All right, sir.
RE-CROSS EXA].,IINATION.
By Mr. Gravatt:
·
Q. 1\fr. Dodson, you say this truck was traveling in its right11and lane?
A. That's right, sir.
page 151 } Q. Approximately how far from the right-hand
edg·e of the hard surface would you say that the
truck was?
A. He was close to tl1e surface, sir.
Q. Traveling as a truck would normally travel in that lane
,of traffic?
A. That's right, sir, yes, sir.
Q. ·would you say that he would be probably two or three
feet from the right-hand edge of the hard surface?
A. I think that would be close, sir, yes, sir.
Q. And you passed him to the left i
A. That's right, sir.

r·
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Q. And you were at least two feet from his vehicle when you
passed him!
A. Yes, sir, that's about right1 sir, I think.
Q. Now you have repeatedly stated here, Mr. Dodson, that
you were on your right-hand side of the imaginary center line:
of this higl1way f
A. Yes, sir.
Q. And there were no white lines there to designate the lanes
and the center of the highway1 were there!
A. No, sir, no, sir.
Q. How did yon form your opinion that you were on your
right-band side of the center line of tlle highway, on what do
you base that opinion?
page 152 ~ A. Well, sir, in relationship to the truck and
in my own judgment as to the center of the highway.
Q. Just a matter of judgment f
, A. No, sir, in relationship to the truck, too, I mean.
Q. In relation to the truck?
A. Yes, sir.
Q. And you never made any mark or found any mark on the
itighway that your car had made that would show where you
were, did you f
A. No, I didn't find any mark, no, sir.
Q. You don 1t know of any, do you?
A. No, sir.
Q. And you were traveling at a speed of at least 45 miles an
hour?
A. I would say that, sir.
Q. And pulled out .to make this passing turn, to- go past this
truck?
A. Uh huh.
Q. And your intention was to stay in your proper lane, and
your opinion is from the distance you were from the truck and
your judgment about the situation that you we.re in, that you
were in your proper lane?
A. Thflt 's rig·ht, sir.
,
'
Q. You of course recognize, Mr. Dodson, that
page 153 ~ you might b~ mistaken in your judgment and that.
you might not have been in your proper lane, do
you notY
A. No, sir 1 it is no doubt as to my position, I know where I
was, sir.
Q. You feel no doubt about iU
A. No doubt, sir, no, sir.
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Q. When you pulled out to pass this truck did you at any
point swing out further from it than two feet and come back
closer to it f
A. No, sir, no, sir.
Q. Did you at any point along there sway from one side of
your lane to the other 1
A. No, sir.
Q. You did nott
A. No, sir.
Q. And you pulled out within a distance of 51 feet of the
back of this truck, pu1led into the passing lane, and you tell
the jury that you remained at a continual equal distance from
that truck all the way past it, that you did not sway further
toward the center of the road at any point, that you just went
by in a straight even line by the truck, and when you got to
the front of it you cut directly across in front of the truck?
A. Yes.
page 154 ~ Q. Within inches of the front end T
A. That's right, sir.
Q. And the truck was going 35 miles an hour and you were
going 45 miles an hour 1
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Boyd:
Q. You have heard the statement of your counsel that you
traveled 135 feet in one second at that speed, now I believe you
testified you ,vere 51 feet back of Mr. Todd T
A. Uh huh.
Q. So according to that calculation you were considerably
less than half a second back of the man.
Mr. Moncure: No, we are talking about a 90 m_ile an hour
combined speed. That would be 66 feet.
Q. So you would still be considerably less than one second
back of the man you were fallowing· then, wouldn't you, do you
ag-ree with that?
A. If that's the way you figure it out, yes, sir.
Q. All rig·ht, anything you say, sir.
~
The Court: That l1appens. People are travelpage 155 ~ ing down the highway and they all are going down,
and if anything stops why then you have a crackup.
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1.\fr. Moncure: ·what was that, Judge!
The Court: I said people traveling down the highway, all
of them travel down the highway and if they are too close
something cracks up.
Mr. Boyd: Exactly so, sir.
Mr. Moncure: I except to that remark by the Court as having· no bearing whatsoever on this case.
The Court: Yes, it doesn't have any bearing on this case,
there is no evidence anyone stopped in front of him.
Mr. Moncure: Anyone who stops must give a 50-foot signal,
must give you a signal, he must give you a warning.
The Court: Yes, there is no evidence of anything like that
in this case.
Mr. Gravatt: If Your Honor please, I would like for the
record to show that the Court's remark was made in such a
quiet voice that I did not hear it, and the Clerk who was sitting
immediately under the Judg·e's bench, I don't
page 156 } know whether he heard it or not. And that it was
not spoken loud enoug·h for anyone in this Courtroom to hear, in my opinion, other than perhaps the Clerk.
That is until Mr. Williams and Mr. Moncure asked Your Honor
to repeat what you had stated to them so that they could hear
it and everyone could bear it. And I think the record should
show that in regard to the exception which has been made.
Mr. Moncure: Ask the jury whether they heard it. I am
deaf in one ear and I thought I beard it correctly.
The Court: I will tell the jury to disregard it. It is no evidence that anyone stopping had anything to do with it .

•

•

•

•

•

Witness stood aside.
Mr. Gravatt: I would like to call Officer Swann next.
Mr. Moncure: I don't know about that, if Your Honor
please. Mr. Swann has been in the Courtroom all
page 157 }- the time.
The Court : Well, Mr. Swann has been kept up
all nig·ht so far.
Mr. Moncure: Mr. Swann has heard every piece of evidence
so far, we have had the witnesses excluded, I just wanted to
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~all that to Your Honor's attention, but I have no objection to
his testifying.
Mr. Ashby: Isn't it customary to permit Police Officers to
stay in the Courtroom?
Mr. Moncure: I have no objection anyway, but I just
wanted to call that to the Court's attention.
The Court: Yes, sir, I will permit the Officer to testify.
STATE TROOPER CLINTON R. SWANN,
.a witness introduced in behalf of the plaintiff, testified as follows:
·
DIRECT EXAMINATION.
By Mr. Ashby:
Q. Give us your full name, occupation and address, please!
A. Clinton R. Swann, Trooper, Virginia State
page 158 r Police, I am stationed at Fredericksburg, Virginia.
Q. How old are you, sir?
.A. I am 43.
Q. How long have you been a State Trooper in this general
<!ommunityY
A.. Since 1942.
Q. Would you state whether or not you had occasion to investigate the accident in which Mr. Donald C. Bowman was injured on August 31st, 1951 T
A. Yes, sir, I did.
Q. Will you tell the jury what time you arrived at the scene
and what you f~mnd upon your arrival T
A. Yes, sir, this was August 31, 1951, it was on Friday, the
.accident happened on a Friday, and I have here it was about
half a mile south of the Limits of Stafford.
Q. How far south T
A. I said about half a mile south of the Limits of Stafford.
It happened on U. S. No. 1 south of Stafford in Stafford
County.
That night I was just patrolling and ran up on the accident.
The time was around 9 :00 P. M:., the accident had just happened when I come up on it.
Q. Where did that accident occur, sirY
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A.. Going· out of Stafford if you remember we
go around this first little curve going out of Stafford, you drop down by Walker's Inn and you
come up on another little rise, it happened just on that second
rise.
Q. That second rise near this. little apartment house or
house of Cramer's south of the Courthouse?
A. Yes, sir, just a little bit south of that ..
Q. Just a little bit south of that?
A. That's right, sir.
Q. Was it as far south as the driveway into the next residence which is set back some distance off .the road on your
right!
A. Just a little north of that.
Q. A little north of that?
A. Yes, sir.
Q. So it was very near the crest of that hill f
A. Just about, yes, sir, just over it, yes.
Q. How long a grade is there at that point from the time
that you reach the bottom, having passed the first crest leaving Stafford you get down to the bottom, bow far is it from
there to the crest of this little hill on which this accident oc,...
curred!
A.. You mean tlle crest by Walker Innf
Q. Yes, sir, approximately?
A. I would say 1,000 feet probably..
Q. To what point, sir, to the crest of the hill f
A. To where the accident happened. You see·,
page 160 ~ the accident was just a little bit north of the crest,.
it wasn't exactly right on top of the crest.
page 159

~

Mr. Moncure: May I interrupt at this time, we keep talking about where the accident happened. Now according to the
evidence before us there could have been three of them ..
Petcosky hit Dodson and somebody hit the back of the truck
and then hit the car belonging to Mr. Bowman. Ask him
whether we a·re talking· about the Bowman accident or which
one.
The Court: They are talking about tl1eir accident.
Mr. Moncure: The Bowman accident, is that correct, sirf
Mr. Ashby: vVJmt I am asking for is where the Officer
conducted his investig·ation, and he has given an approximate
figure covering I think the distances and the physical facts
that he found.
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Q. Is that not correct, Mr. Swann i
A. Yes, sir, I guess I probably. should have said-

Mr. Moncure: The Officer has not said he found
any marks in the road or anything except two
cars together, but I want to fix which accident we
are talking about, we don't want to confuse this thing.

page 161

~

Q. Would you state with regard to the driveway into tho
Cramer place at what point you found the Bowman and Petcosky vehicles 7
A. Found the Bowman and Petcosky vehicles, they were
just a little north of this driveway which goes into this la(ly 's
l1ome, that is not the Cramer residence.
Q. That is the place south of the Cramer residence that
you are talking about 1
A. That's rig·ht, sir.
Q. Was there any mark on the hig·hway or any physical
· marker on the highway by which you can identify the point
at which these two vehicles were located, which is still there
today?
A. No, sir, I wouldn't say they are there today, the road was
a new surfaced road.
Q. I am not referring to marks on the road, sir, the question
is wei~e there any markers or physical landmarks on either
side of the road on the basis of which you can locate the point
at which these two vehicles were that night?
A. It is a little pole there sitting right off from
page 162 ~ it which I noticed that night.
Q. That is on the west side of the highway, on
that side?
A. Yes, sir.
Q. That is between those two driveways?
A. That's right, sir.
Q. And now tell us where the Bowman and Petcosky cars
were with respect to tl1at lig;ht post?
A. They were just opposite, right off from that pole to tho
east of it sitting on No. 1 Highway.
Q. In which direction were they headed or facing?
A. Mr. Petcosky's car when I arrived was sitting crossways,
heading west, with the front end of his car just about halfway of the third lane.
Q. Of the third lane f
A. That is the third lane going north.
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Q. By that you mean theA. That is the passing lane going south.
Q. The passing lane going south ~1
A. That's right, sir. In other words, he was sitting just
about across the road, No. 1, he was sitting like that (indicating with hands), directly across~
By the Court:
Q. How much did you say of his car was in the southbound
passing lane Y
A. About half of the car, it took up about just
page 163 ~ about half of the lane, and Mr. Bowman's car was
sitting about into that at about a 45 degree angle,
extending back north.
Q. How far were the two vehicles apart when you arrived
there!
A. Just about together, it looked like they hit one another
and jumped back some, that's all.
Q. Hit and bounced back!
A. Apparently so, sir.
By Mr. Ashby: ( Continued)
Q. Now from that point would you state wh~ther or not you
made any measurements to any other vehicles on the hig·lnvay f
A. I measured from the left corner of Mr. Bowman's car
to the edge of the highway, that was 4 feet from the edge of
the highway, of course sitting at that 45 degree angle.
Q. Were there any other cars at the scene of this accident
at the time you conducted your investigation?
A. Then over the crest and on down south of there were
the truck, and I believe a Chevrolet, no, a 1946 Ford and a
truck. They were sitting down on the right-hand side off the
highway.
Q. A '46 Ford and the truck¥
page 164 ~ A. Yes, sir.
Q. How far were they from the location of the
Bowman and Petcoskv cars when vou arrived?
A. I would say they were 200 feet or better.
Q. Is there any physical marker on the road or house or
anything else that might identify the point at which those
two vehicles were parked when you arrived?
A. Yes, sir, several, I believe it is two colored houses right
there, people live rig·ht there on the right-hand side, I don't
know the names.
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Q. ·with regard to the first colored house on the right of the.
road south of this point where was the 1946 Ford, please!
A. The truck wasQ. No, the Ford now.
.A. The truck was back towards it-I believe that vehicle
was closer to the house, and the Ford was on down in front
of it.
Q. In front of the truck, in other words to the south, is that
right, to the south of the truck f
.A. Yes, sir.
Q. How far was it from the truck to where the Ford was
parked?
;
!I· I
.A. Oh, it wasn't over about 25 or 30 feet, right there close
together.
.
page 165 } Q. Tell us what else you found of a physical
nature in the course of your investig·ation7
A. In regard to the highway, as I said it had a new surface
~nd each lane in the hig·hway is ten feet, a 40-foot highway.
The reason for saying where the car was, in one lane or the
other one, when the new surface was laid that is laid in 10-foot
sections, and I could see the crest that comes in between each
section in the hig·hway.

Mr. Williams: The crest f
A. Yes, sir, in other words, where the sections are laid together, I measured that and it is 10 feet, and that is the
reason I said what lane it was in.
Q. Tell us what else you found in your investigation at the
scene of this accident T
.
A. Well, of course both Mr. Bowman's car and Mr.
Petcosky's car were just about torn up, all the front of them
where they rammed together.
Q. While you are on that point, I think counsel has seen
these small picturesM:r. Spelman: I don't think I have, sir.
Note: At this time M:r. Moncure also produces some large
pictures.
l\fr. Gravatt: Let them all go in, the big ones and the little
ones, too.
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page 166 }

Q. Would you examine this· photograph and tell
us. if you know what that is'l
.A. Yes,, sir, that is the taxicab driven by Mr. Bowman.

Note: Said picture is now marked and filed as Plaintiff's
Exhibit 1.
Q. Now I hand you this photograph and ask you what that
represents?
A. This is the highway along that section where the accident happened. In other words,. here is shows the drop, up this.
way is where the accident happened (indicating).
.
Q. Can you designate on that photograph where this accident happened or is the photograph too flat at that point for
you to do it~

Mr. Williams: What was that question againY
Mr. Ashby: I asked him to designate where the Bowman:
and Petcosky cars were, or whether the photograph was too
flat for him to do it.
Mr. Spelman: You mean wl1ere the point of impact occurred between the two cars T
The Court: Yes, sir, yes.
.
1\fr. Ashby: His testim_ony is confined entirely
page 167 } to where he found the two vehicles.
Mr. Williams:- He can't say where the contact
wasr
Mr. Spelman: With respect to that question I think that
would be a matter of opinion for the jury and not a proper
subject for expert opinion. He can testify to where they
were when he found them.
The Court: That's a matter of fact.
Mr. Spelman: I thought he was asking the witness where
they came into contact with one another.
The Court: No, no, where he found them.
Mr. Spelman: That's all right, I misunderstood you, sir.
A. It would be pretty hard here to show it, I tel1 you.
Qr The photograph is too flat f
A. And to get on back in there it would be a little hard to
show.
The Court: I will mark this as Plaintiff's Exhibit No. Z.:
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Q. I hand you this photograph and ask you to tell the jury
what that represents Y
A. It is coming south where I found the Bowpage 168 ~ man and Petcosky cars.
Q. Now by coming south tell the jury in which
direction the person was looking when he made this picture?
A. Heading· north, looking north.

The Court: Plaintiff's Exhibit No. 3.

Q. Now would you kindly identify this photograph, sir?
A. That looks like the Petcosky car. This is the taxicab, of
course, that looks like his car there.
Q. This is a photograph representing both the taxicab and
the Petcosky car (indicating) 1
A. Yes, sir.
Q. And is that photog-raph representative of the damage
which you found to the front of both of them when you went
to the scene of the accident 7
A. Yes, sir, (indicating) that's the way it looked to me.
The Court: That will be No. 4.

Q. Identify this photograph, please, what would you say
that was?
A. I would say that was the Petcosky car.
The Court: AH right, that is No. 5.

Q. "\Vould you tell us whet.l1er or not you can identify that
· A. That is the same one.
pag·e 169 ~ Q. Oh yes, I have some duplicates here, Mr.
Gravatt.
Mr. Ashby: That one is withdrawn, please.
Q. (Continued) How about this one, see if yon can identify
this one, please 1
A. I don't believe I could, it is a torn up automobile, that's
all I can say.
Q. There ·is nothing on that one is there, sir?
A. No, sir.
· Q. W ou1d you identify this picture here, please, sir?
photograph, if so what it represents 1
A. That is the back part of the two cars.
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Q. Which car is on the left, sir f
A. I wouldn't swear which one.
Q. Would you examine it closer and tell me whether or not
you can determine which is the taxi operated by Mr. Bowman
and which is the Petcosky vehicle?
Mr. Gravatt: I think those other photographs are adequate.
Mr. Ashby: All right then, I will withdraw these (indicating).

Q. "When you made your investigation did you find any
debris or anything of that kind around the scene of this Bowman and Petcosky collision?
page 170 ~ A. Yes, sir, found some debris which would be
in the passing lane going south.
Q. Found debris in the southbound passing lane!
A. Yes, sir.
Q. What was that, sirY
A. That was just different parts of the car, the mud and
everything· that fell out of there, that was pretty close to the
Bowman and Petcosky cars, that's nll I found.
Q. Where was that with regard to the center of the southbound passing lane f
A. As I said it scattered down the passing lane.
Q. The passing lane?
A. Yes, sir, just a little ways from the automobiles.
Q. Was it north or south of where the two vehicles were
found or was it just in that general area in wl1ich you found
the two cars f
A. Just a little south.
Q. A little south 1
A. That's right.
Q. With regard to the Hodges tractor and trailer and the
Dodson vehicle, did you find any debris around those vehicles
or back up the road that mig·ht have indicated
pag·e 171 ~ any other collision?
A. The only thing I found, I didn't find anything in the highway except some lime which seemed to come
off the truck, off Hodges' truck, that was on tbc left rear
corner, one or two of the bags whicl1 were laid flat on the truck
had been torn open and some lime had been scattered down
the right-hand lane coming; south.
Q. By right-hand lane you refer to the southbound driving
lane?
A. That's right, sir.
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Q. How far did that lime extend to the north and south of
where you found the Hodges truck parked Y
A. ·well, the lime started-let me see if I have it in here in
feet-about .a couple of lengths of the truck from the Bowman
.and Petcosky car, south of that
Q. A couple of lengths of the tractor and trailer!
A. Yes., sir., they run about anywhere from 43 to 45 feet.
Q. So that was approximately '90 feet from where· you
found the Petcosky and Bowman cars you found this lime 7
A. Yes, then it scattered on down that lane.
Q. Did you find any physical damage to the Hodges tractor
:and trailer other than the lime?
A. There was some paint knocked off the left-hand corner
of the railing which went around the true~ but I
page 172 ~ looked all up the side and on up further on each
. side and it seemed to be the same thing, so I just
didn't connect anything else with it.
Q. Would you state whether or not the lime as loaded on
that truck was flush with it or extended over?
.A.. It extended over when I got there, the ends of the bags
were.
Q. They were just sticking out over a very little, you mean
,just enough for something to catch them!
A. It was when I got there, I don't know how it was before
that.
Q·. With regard to the Dodson vehicle would you state what
if any physical damage you found to that car?
.A.. Yes, sir, left rear fender was bent as if something had
hit it.
Q. What part of the left rear fender?
.A.. In other words, where the fender curves, where it curves
<>ver alongside the body.
·Q. The front part of the left rear fended
.A.. Yes, sir, I believe that's rig·ht, I also have some damage
here right to the corner of the body where the fender fastens
into the bodv.
Q. Did you make an examination of the entire vehicle at
that time!
page 173} A. Yes, sir, that's all I saw, I mean which was
connected with the accident.
Q. Did you examine the other two vehicles to determine
whether or not there was evidence of any other collision if you
could find it from it?
A.. Yon mean Bowman and Petco sky? They were torn up
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so bad I couldn't tell anything from that,. the baek part was ail
that was left of them ..
Q. Did you have occasion to. talk to either Mr. Dodson or
Hodges at the scene of the accident 1
A. Those are the only two I talked to,. that was the- truck.
driver and Mr.. Dodson..

Mr. Boyd: If Your Honor please,, if he is. going to. relate
what either of those gentlemen said I think it should be confined to what they said with respect to the automobile operation. Otherwise it would be just hearsay evidence as to what
somebody else saidr
.
The Court:. Yes,, confine it to what they said about them.selves..
·
Mr. Ashby:. I will withdraw the question..
Q. You testified a moment ag·o, and I think I interrupted
you at that point,. about your examination at
page 174 ~ the point where the Bowman and Petcosky cars
we:re located and certain measurements that vou
took there with respect to the side of the road and the 1a'i1es
of traffic, would you tell us the position of both of those
ve·hicles, first the Bowman car and then the Petcosky car with
regard to the. shoulder of the road and the various lanes t
A. I could draw the thing and show you a whole. lot better:..
Mr. Spelman: Isn't there that drawing which you made for
me the· other day, wouldn't that be about the very same tbing°l
A. Yes,. sir, I drew this fo,r you (indicating) ..

Mr. Moncure: I have no objection to that..
A. (Indicating on diagram) This car here is l\fr. Petcoslry 's
car (indicating}. Now at the time of the accident those lines
were not on the road, so I just dotted them in. Those were
the creases which came up the highway, each one of those
being 10 feet. (Indicating) from here 1\fr. Petcosky's car, as
I said, the front of his car extended over to about the center
of this passing Jane_ This is the passing lan~ g-oing sout]1,
these two lanes are going· north (indicating}. The front of
his car extended over just about the center of that
page 175 ~ passing lane.
Mr. Bowman's car was just about in that angle
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heading right in there (indicating), it was four feet from
there to the edge of that road.
Q. Where is that four feet measuring from, Mr. Swann 1
A.. From the edge of the hard surface to the rear of the car,
to the right rear corner of the car, of the Bowman car, to the
right rear of the Bov.rman car, sir.

. By the Court :
Q. That is the position where they were when they hit~,
A.. No, sir, where I found them.
Mr. Moncure: Your Honor, we don't know whether they hit
there or not, that is where he found them after they came to
rest.
Q. \Vas there any evidence, Mr. Swann, that the Bowman
vehicle had been moved to the left or to the right or anything
by the impact 1
A.. That would be ·pretty hard for me to say.
Mr. Williams: I think that is a conclusion.
The Court: I think so, too.
By Mr. Ashby:
Q. State now the area in which you found the
page 176 ~ debris?
A. That was just scattered just a few feet along
in here is all, along in there (indicating).

By the Court:
Q. Which is south there?
A. This way, sir (indicating).
Q. And this is north?
A. Yes, sir. I put some lines here so that you can tell, you
see, it is a double lane here, that is separating that lane, this
lane and this lane going- north (indicating).

l\fr. Spelman: Of course there were no actual lanes at tho
time.

A. Yes, sir, I said my reason for g·etting those and making
those was due to the creases in the road.
By Mr. Ashby: (Continued)
Q. From what point on this diag-ram did you measur~ to
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locate the position in which you found the Hodges and Dodson
vehicles parked 1
A. I just stepped it off from here on down to them (indicating).
Q. vVould you tell us from this diagram where the crest

of the hill is, approximately?
A. It is right hard to do here, I would say along up in
here probably (indicating).
Q. How many feet would you say that waspage 177

~

The Court: Put an X mark there.

Q. How many feet would you say that is from the point
where the front ends of the Bowman and Petcosky cars were
located!
A. From the crest?
Q. Yes, sir.
A. vVell, it would not be over I would say 15 or 20 feet.
Q. This distance from the front end of the two vehicles as
you found them to the very crest of that little hill is approximately 20 feet, it would not be over 20 feet t
A. Yes, sir, that's correct.
Q. Please identify for the jury by name and point out for
them which vehicle was the southbound vehicle on the diagram
and which was the northbound 1
, A. It is my understanding l\fr. Bowman was heading south,
that would be this one (indicating). It is my understanding
Mr. Petcosky was heading north, which would be this one.

The Court : I am going to mark this picture and this
diagram as Exhibits 6 and 7.

CROSS EXAMINATION.
By Mr. Spelman:
Q. I want to ask you .first something more about
page 178 ~ the road at that point, you said the road at this
point goes up on a slight grade, is that rig·ht?
A. Yes, sir.
Q. You marked Plaintiff's Exhibit No. 6 with an X mark,
marking the crest of the grade, is that correcU
A. That's correct, sir.
Q. A vehicle g·oing south in the direction that the Dodson
and Hodges cars were traveling, would they be able to see
a car coming from over the other side of the crest of that
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hill, in other words is it a .sharp crest or is it a mild crest so
that they could see a car coming?
A. That would depend a whole lot on bow far he was up
on the crest, and how much the other car was up on the other
.side.
Q. On the basis of the diagram you have drawn showing
the positions of the Bowman and Petcosky cars after they
had come to rest, would a driver at that point looking :south
be able to see a car coming north on the other side of the
.crestt
A. Yes, sir, you can see both ways.
Q. He could see both ways!
A. Y e.s, sir.
Q. So how many yards would you say of visibility there
was approximately looking south in the position
page 179 } where the Bowman and Petcosky cars came to rest
if one stood there and looked south down the highway, how far could you see1
A. It must be close to half a mile I reckon, anyhow..
Q. So there was no interruption of visibility at that point
that nig·ht?
A. No, sir, it is way on down until you drop down to another bottom there, if you understand me.
Q. You testified a moment ago the road had recently been
resurfaced, is that correct t
A. Yes, sir.
Q. And I believe it was also your testimony that this new
surface was laid in ten foot strips?
A. Yes, sir.
Q. Is that correcU
A. Yes, sir.
Q. Then you said something about there being a crest
which marked the joining points of each of these ten foot
sections, is that correct?
A. It is not what you might call a crest, but that you drop
from one to the other, it is just where that stuff is real thick
which they lay, when they lay it, you know, and the machine
lays it right alongside the other. And then of course a roller
comes along there and pushes it together. But it
page 180 ~ still leaves a little seam like a seam in the floor
that you can see.
Q.
ould a d1:iver driving along the highway be aware in
some way of that seam between the two sections of the road Y
A. No, sir, I wouldn't think so.
Q. Would he be able to see it f

,v
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A. No, sir, I doubt it, especially at nighttime he would not..
Q. Now I am interested in the lime bags protruding from
the side of the truck, I think it vms your testimony that yotn
measured or at least you estimated the distance from the
point where the lime began to trail out after the truck, from
that point to the point where the Bowman and Petcosky cars
came to rest, and I think I am correct in saying that you estimated that distance at about 90 feetY
A. I said about two lengths of a truck and most of them
run anywhere from 43 to 45, some of them are 47.
Q. So that the distance from the point where the truck was.
struck, whatever it was that struck the truck, and the point
where Petcosky and Bowman, where their cars were, where
they met was 90 feet T
A. About, yes, sir.
Q. Coming to .the question of the point of impact between
the Bowman and Petcosky cars, when you came on
page 181 ~ the scene all you saw was that they were stuck
together in the manner that you have described in
Plaintiff's Exhibit No. 6, that diagram, is that correct!
A. That's right, sir.
Q.. And I am not clear on this, are you able to say on the
basis of that physical evidence whether or not after those
vehicles struck whether they moved in respect to moving to
the left or to the right f
A. I could not, I don't believe I could say, although I have
my theory, but I would not like to say.
Q. I did not want to get into your personal opinion, I just
wanted to know if it was any physical evidence which would
indicate it?
A. No, sir.
Q. WI1en yon arrh1 ed on the scene where were the occupants
of the two cars, the Bowman and Petcosky cars?
A. As I said, ::M:r. Bowman's car was heading in toward
about a 45 degree angle. Mr. Bowman was lying on the highway by the left door, I mean the left side of his automobile·..
Q. You mean off the driver's doorf
A. That's right, sir.
Q. To the left of his car f
A. He was lying down there, it was one or two people with
him.
page 182 } Q. Do you know whether he was removed or
thrownf
A. He was stretched out there, stretched out lying there
when I got there.
__
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Q. By the time you got there, but I said do you know whether
he was removed from the car or whether .the impact threw
him ouU
A. I don't know, the door was thrown open.
Q. "'Where were the other occupants?
A. The other soldiers were right alongside of their automobile stretched up and down across the highway, laying side
by side.
Q. \Vith respect to them do you know whether they were
r.emoved or thrown out f
A. They were taken out of the car and I understand they
were laid out there.
·
Q. At this point how wide is the highway?
A. 40 feet.
Q. Each lane is 10 feet?
1\.. Yes, sir.
Q. How wide did you say the truck was?
A. I did not say.
Q. I beg- your pardon.
A. I did not sav how wide it was.
Q. Did you make any measurements of the width of that
truck while you were on the scene Y
page 183 ~ A. No, sir.
.
Q. Did you see it close enough so that you can
give the jury an estimate of the width?
A. I would say it would run about 71h feet, something like
that.
Q. Seven and a half feet?
A. Yes, sir.
Q. During your investigation of the accident when you came
upon the scene did you make any effort to see whether there
were any skid marks along the highway Y
.li.. Didn't see any.
Q. You did not see any?
A. No, sir.
Q. If there had been in the course of your investigatio11
would you have seen them?
A. Yes, sir.
Q. During the investigation did you make any effort to get
any eye witnesses' statements of the events which hao
happenedY
A. I talked around to a few people but didn't nobody seem
to know anything.
Q. You did ask around?
A. It gets pretty hard to find somebody, you know.
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Q. Did you make inquiries of the people standing· around you at the scene°?
A. Yes, sir.
Q. Of those people who were standing around that you made
inquiries of, ,vho gave statements f
A. No one.
Q. So that it would be true then that no one told you, you
didn't speak to a. man named Donald Todd°?
A. No, sir, I didn't talk to him.
Q. You did not speak to a man named Fred Mookler 1
A. I don't recall.
Q. Did you speak to Mr. Dodson himself f
A. Yes, sir.
Q. Did he tell you his version of the accident °l
A. Yes, sir.
Q. In that statement that he gave you at the scene-

pag·e 184

~

Mr. Spelman: Before asking this question we have had
some discussion about what can and cannot be asked in regard
i.o this.
Mr. Moncure: ·what he told him, I have no objection to
what he told him.
Mr. Spelman: If you have no objection I will be very
happy.

Q. (Continued) Did Mr. Dodson tell you in that statementpage 185

~

Mr. Moncure: I ask you to ask him wlrnt Mr.
Dodson told him.
l\fr. Spelman: Yes, sir, I will before I am finished.
l\fr. Moncure: 1\.ll right.

Q. You asked 1\tlr. Dodson what had occurred, is that
correct?
A. I don't know exactly the words but I talked to him about
the accident.
.
Q. In this conversation that Mr. Dodson had with you immediately after the accident did he say anything- to you about
having seen or having been told that the car immediately in
front of him bad been driven of-f the highway 1
Mr. Moncure: I object to that, sir, Jet me state my object1on. I am perfectly ·willing for this Officer to tell everything
that Mr. Dodson told him, but they are here evidently laying
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the basis for their examination of Mr. Dodson in which he
was asked whether or not he had told the Officer that Todd
had told him that the car forced him off the road. .Mr. Dodson answered that and said he had no recollection of it
Now if the Officer says he had or had not, whatpage 186 } ever the Officer says that is certainly no impeachment in the asking of that question.
Mr. Spelman: If I ·were asking the witness that question
for that reason I think Mr. Moncure would have a good objection, I am not asking it for that reason. I think it is proper
for me to ask the Officer whether or not Mr. Dodson made a
statement against interest at that time.
The Comt: Yes, sir, I think that is truly ag·ainst his interest. It is admissible for a. statement against interest, yes.
l\fr. Moncure: ·what is a st~tement against interesU You
-evidently did not hear the question, sir, he wants to know
whether my man told the Officer that somebody else had said
that something happened up the road. I can't see where
that is against or for his interest.
The Court: That \\'"ould be hearsay, anything l\Ir. Dodson
tol<l him about this accident is admissible, but not what somebody told him about it.
~
Mr. l\foncure: His question is even more negapage 187 ~ tive than that. He asked the Officer ,vhether or
not Dodson told him what Mr. Todd had told him.
It is no duty on Dodson to tell the Officer anything about
;Todd.
l\Ir. Spelman: I will put the question this way.
Q. In yonl' conversation with Mr. Dodson immediately after
the accident did Mr. Dodson tell you that he, Mr. Dodson, had
:Seen any car driven off the road in front of him i

Mr. l\foncnre: I object to that.
The Court: That's all right, if ~fr. Dodson told him.
1\fr. Moncure: All right, l\'.Ir. Dodson has testified, but I
would ]ike to take my exception.
The Court: He may testify to that.
A. No, sir.

Ur. S11elman: I wou]d like the Court to instruct Mr. Monto plcnse permit the witness to answer tl1e question so
1lrnt the jury can understand it.
The Con rt: Anvthing l\fr. Dodson told him that he saw
or flrnt he did is admissible.
('Ul'C

U6
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Mr. Moncure:. He isn't asking whether Dod-

page 18S.

f. son told him that,. he is saying that he did not tell

him tliat, and he is going. to come in and say he
should have told him. Now isn't that your question f I am
perfectly willing for him to ask him anything Dodson did
tell him,. but he is proving a negative that he did not tell him,,
how are you going to prove a negative!
The Court: Dodson testified himself that he did not see·
the other man go off the road.
Mr. Moncure: And that he did not tell the Officer. Now
they are not proving a positive,. they 3:re asking the question,.
'' He didn't tell you this,'' and when he says no then they
will say he should have told them.
.
The Court: He couldn't tell him something which did not
happen.
Mr. Boyd: The point in issue is that this man knew according to his own statements of a witness who. had information about the happening of the accident. .And he is entitlecl ·
to ask this Officer whether this defendant related to him the·
the name of the witness.
page 189 ~ Mr. Moncure: I don't have to disclose my witnesses to anyone. It is still a negative,, he did not
tell him, he said he didn't, how are you going to prove a negative?
Mr. Spelman: I think it is proper, sfr.
The Court : Go ahead and ask him.
Q. I ·wiU ask you whether or not Mr~ Dodson gave you tl1e·
name of Donald Todd as a possible witness to this accidentt
.A. He did not give me the name, I knew Mr. Todd was there
but I didn't know he knew anything· about it.
Q. You knew Mr. Todd was whaU
A. I knew Mr. Todd was at the s·cene of the accident..
Q. How did you know thaU
·
A. w··ell, I just talked with people around there, I believe
Mr. Dodson talked with him.
Q. Did someone tell yon Mr. Todd ·was· at the scene of the·
accident?
A. Mr. Dodson, yes, sir, but I didn't know he knew anything about the accident.
Q. Mr. Dods·on told you Mr. Todd was there!
A. Yes, sir.
Q. Diel you question Mr. Todd t
A. No, sir.
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page 190

~

Q. Did Mr. Todd tell you Mr. :Mookler was there
at the scene of the accident 1
A. No, sir, I don't remember his name.

The Court: Mr. Who!
]\fr. Moncure: The man who gave his deposition.
Mr. Spelman: That is a deposition which has been filed,
sir, which I assume will he read into evidence.
Mr. Moncure: Yes, read by me.

I believe you said Mr. Dodson at the scene of the accitold you that a Mr. Todd was there at the scenef
That's right.
Do you know l\Ir. Todd?
No, sir, I don't know him.
Did he point him out to you?
A. I don't believe he did, no, sir.
Q. Did you make any effort to locate Mr. Todd t
A. No, I should have talked with him but I had so much
going on there I just didn't get around to it.
Q. Did Mr. Dodson indicate to you Me. Todd had some
testimony or evidence that he might give with respect to the
accidcmt1
A. No, my talking to him was just that they
page 191 ~ were coming along together, they had been coming along the highway together, that's all.
Q. You said :Mr. Dodson told you that be and Todd were
traveling along together on the highway f
A. That's all I got from him.
Q. Did he tell you that Mr. Todd was actually physically
thet'e at the scene of the accident 1
A. I believe be did, sir.
Q. But you did not examine Mr. Todd any morel
A. I just didu 't get around to it, I had all I could do.
Q. I want to be clear on another point. ·with respect to
the impact that took place between the Dodson car and tl1e
Pcteosky car, "'as there any physical evidence in the high-way or any other kind of physical evidence which would show
in which lane the point of impact between the Dodson and
Petcosky ca rs occurred f
A. No, sir, I can't tell.
Q. You are unable to say~ Any physical evidence there of
any character that you discovered ~hich would show any
reason why Petcosky would have cnt as Mr. Dodson testified
over into the southbound passing lane?
Q.
dent
A.
Q.
A.
Q.
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Mr. Moncure: Judge, that certainly is an inadmissible
question.
The Court : I don't see how be could answer
lJage 192 ~ that.
Mr. Spelman: He can answer no. I asked him
whether or not there was any physical evidence to show any
reason why Petcosky would have cut to the south lane.
The Court: No, no, he can't give any reason why, why
people do things like that, I don't know.
Mr. Spelman: Your Honor, I wasn't referring to why he
did it, there may have been some defective mechanism or
marks on the road, there may have been some indication as
to the reason whyHy the Court :
Q. \Vas there any obstruction in the northbound lane 1
A. Not ·when I got there, no, sir.
The Court: I think that's as far as he can go.
By Mr. Spelman: (Continued)
Q. \¥hen you talked with Mr. Dodson when he described to
you the events, did he tell.you that when he first sa-w the Petcosky car approaching, coming north, that the Petcosky car
appeared to be on its own proper side of the highway f
A. You said Mr. Dodson said that°?
page 193 ~
Q. Yes, did Mr. Dodson toll you wben he first
saw the Petcosky car approaching him that it appeared to be on its side of the highway, its o,vn proper side?
A. No, sir, he did not say that.
Q. I beg your pardon.
A. No, sir.
Q. He did not toll you that ?
A. Mr. Dodson, if you want me to say what he saicl0

~-

:Mr. Moncure: Yes.
A. (Continued) l\fr. Dodson said that the driver of the
Chevrolet said he had just passed a truck when he saw the
~oldier 's car, which }1e later knew was the soldier's car, meet1ng him on the wrong· side of tlrn highway, that's what he
8aicl. I wrote it down that night at the scene.
Q. Did you find any evidence -of any lime on tl1e Petcosky
vehicle ·1
A. No, sir, I didn't, in fact they were tore up so bad it was
almost impossible to find anything on them.

...
:i

Paul Petcosky v. Donald C. Bowman, et al

119

State Trooper Cli'1iton R. Swa;nn.
CROSS EXAMINATION.
.By Mr. Moncure:
Q. Officer .Swann, it wasn't any concealment by
page 194 ~ l\fr. Dodson or reticence in answering any questions you asked him, was there, sir 1
A. No, sir.
Q. He told you his wife ,vas with him, didn't he 1
A. Yes, sir.
·
Q. Told you his brothe·r was with him 1
A. Yes, sir.
Q. .A.11d told you he had been coming down the road with
l\fr. Todd. .Did you talk to Mr. Dodson's wife t
A. No, sir.
Q. Did you talk to his brother 1
A. Y cs, sir, but I don't remember what his brother said.
(~. Yon just did not think you needed to talk to Mr. Todd,
you figured you bad got enough, dicln 't you, sir 'i

lVIr. Gravatt: I object to that, sir.
Mr. Moncure: These men have been hammering· all along,
I certainly think that is a perfectly proper question, but I
will withdraw it.

Q. (Continued) Officer Swaim, thi~ line of lime you found,
-wasn't all of that well within the southbound shoulder, the
'Side lane?
A. It was scattered down the right-hand lane, yes, sir.
Q. It came off of tl1e extreme left side of the
page 195 } lime bags, they were hangingA. The bags on that corner were torn up.
Q. So tliat whole line of lime ·was never over in any passing
lane?
A. No, sir.
Q. It was all in.its own proper lane?
A. Yes, slr.
Q. So far as tbe position of the Dodson car and the truck
were concerned they were parked down on the road half on
·and half off?
A. \Vhcn I got there, yes, sir.
Q. There were 110 marks up there for you to tell where·ahouts in there that anyone hit anyone else except the car of
Bownrnn, the cab and the Petcosky car that yon found in the
position t1rnt you illustrated?
A. Yes, sir, that's all I lmow.
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By the Ccmrt :.
Q. Did you examine the Bowman car to. see where- No,,
I don't mean that, did you examine the Dodson car to se~
where it was dam.aged t

Mr. Moncure~ Judge, he has covered that fully ..
Q. Was there any damage on its right side 1
A. I did not see that,. sir.
page 196

~

Mr. Moncure: He has. testified the only dmnage was to the left rear fender where it joinecl

back into it.

By Mr. Moncure: ( Con tinned)
Q. There wasn't any lime on the right side of' the- Dodson
car eithe:r, was- there, sir 1
A. No, sir,. I didn't see any, sir~

RE-DIRECT EXAMINATION.

By Mr .. Ashby.~ .
Q. Mr. Swann,. do you recall what section of No. I Highway
with regard to the area south of Stafford Courthouse had
been resurfaced and the white lines had not been replaced as of
the time of this accident?
A. Well, as ,,1 ell as I can remember, sir, it started just.
before you get to the first curve going out of here, and it
extended on down, I don't know whether these people- know
where Mitchell's place is or not, which is on down what used'.
to be at the old bus station.
.
Q. Accocink Creek or the colored training school 7

A. Yes, sir.
Q. What is tlle distance from tl1e point at which you found
the Bowman and Petcosky vehicles to the north to where this:
laned highway ceased to exist i
A. I would say at foast a mile and a half or
page 197 ~ better.
Q. To the north now from the- point-·
A. Oh, oh, I t110ught you meant south, I would say a quarter
of a mile, I may be a little off on that.
Q. And to the south Y
A. A mile and a half or better.
l\.fr. Gravatt: Your Honor, we would like to have a view
at this time, it will be dark shortly.
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Donald C. Bowman.
The Court: We are going to be back here tomorrow, sir.
~Ir. Gravatt: All right, sir.
·
The Court: No, we won't take a view this evening.
Witness stood aside.
Mr. Gravatt: Is Richard I. Richmond here, he is one of
the defendants, is he present 1
Mr. Spelman: No, sir.
Mr. Gravatt: All right, then we would like to call Mr.
Donald Bowman.
page 198

~

DONALD C. BOWMAN,
the plaintiff, first being· duly sworn, testified as

follows:
DIRECT EXAMINATION.

By Mr. Gravatt:
Q. You are Mr. Donald C. Bowman, the plaintiff in this action, are you not?
A. Yes, sir.
Q. How old are you?
A. 24, sir.
Q. Where were you born and reared Y
A. Blackstone, Virginia.
Q. Are you married?
A. Yes, sir.
Q. When were you married?
A. 1\fa rch 20, 1948.
Q. Do you have any children?
A. No, sir.
Q. How much education did you liave?
A. The high school equivalent, sir.
Q. Were you involved in an automobile accident in Stafford
County in August, 1951?
A. Yes, sir.
Q. You were injured as a result of this accident,
page 199 ~ were you not 1
A. Yes, sir.
Q. Have you, Mr. Bowman, suffered any loss of actual independent recollection of what occurred immediately prior to
the accident or not T
A. Yes, sir.
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Q. What is the last thing that you remember before this
accident?
A. The 14th Street Bridge as I was leaving Washington,
D. C.
Q. What kind of car were you driving?
A. A 1950 Plymouth.
Q. You had been to Washington f

A. Yes, sir.
Q. And had taken how many passengers there?
A. Six, sir.
Q. And you were returning from w·ashington to what destination 1
A. Blackstone, Virginia.
Q. And the last" thing that you remember on that trip was
when you crossed the bridge coming out of Washington on
14th Street?
A. Yes, sir .

•
. pag·e 223

•

~

•

•

•

Mr. Gravatt: If Your Honor please, the plaintiff rests.
Mr. Williams: May it please the Court, I would like to make
a motion.
Mr. Moncure: If you don't mind, would you let me put this
other witness on first f He can just be here for today, and I
would appreciate your letting me put him on.
The Court: All right, sir.
Mr. Moncure: Thank you, sir, I appreciate that. As I said,
sir, he cannot be here for the case the day after tomorrow, but
I just can't help that.
Here ends Vol. I.

LEON M. BAZILE, Judge.
Aug1.1st 9, 1954.
Received and filed Aug. 9, 1954.
S. L. ALEXANDER, Clerk.
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llaynimid Dodson.
page 224 }

Here b~g·ins Volume II.
LEON M. BAZILE, Judge.

RAYMOND DODSON,
1irst being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Moncure :
"'I
Q. Please state your full name, sirY
A. Raymo11Cl Dodson.
,
Q. Are you a brother of lVIr. Dodson here, you are, are you
notf
A. Yes, -sir.
Q. Were you in the car on the occasion when this accldent
happeneclf
. A. Yes, sir.
Q. And you all I believe had stopped for lunch somewhere
up the road a ways, and had a sandwich, had you noU
A. Yes, sir, that's right.
The Court: Ask him where he was sittingt

Q. Now coming on clown the hig·hway right when you ·all cut
-out to pass a truck, where were you sitting in the car ·at that
time!
A. I was on tlie right-l1and side.
Q. The side next to the sl1oulder t
page 225 } A. That's right.
Q. Wbo else was in the front seat?
A. My brother and his wife.
Q. Tell the jury what movements your brother made, everything· he did until he stopped.
A. Well, as he started by him, started by this truck, passing this truck, as he was passing the truck this oncoming· car
was coming down, it just broke over top of the hill. He was
·over on the right-band side then, and after he got over top,
-on top of the hill it started, it just cut right on across the road.
So what my brother had to do was speed up the g·as to get by
the truck in time for to g-et, you know, so he could clear and
get on the other side.
Q. What part of that oncoming- car, if any, collided with
your automobile T

,.

1~4
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A. The' front part of it hit OlTF left :rear fender.
Q. At tne' time that it came in contact with your car what
was your car's- position in the road with regard to being on
its right side or left side f
A. You mean when we· were coming behind the truck?
Q. I mean when you all were actually hit by this other car
what was'. your position T
A. We were over on the edge- of the tar on the
pag·e 226 f right-hand side.
Q. Was your car straight then or o.n an angle?
A. We had got by the truck but she was. straight on the road,.
yes.
Q. What part did you say hit,. the right front of that bit
your left rearY
A~ Yes·, sir.
CROSS EXAMINATION.

By Mr.. 130yd:
Q. You said the car had got straightened out in front of the
truck when you were hit Y
A.. Well, it just got by the truck good.
Q. It baa straightened out going on down the road?
A. Yes.
By the Court :
Q. You had gotten back into the right driving lane °l

A. Sir?
Q. You had gotten back into the right driving lane T
A. Almost in it, not quite in it, almost.
By Mr. Boyd:
Q .. You had gotten straightened up, you said.
A. Had just got by the truck.
page 227 ~ Q. How close were you to the truck when you
went past him?
A. How close, sir 61
Q. Yes.
A. I would say three feet probably.
Q. When you went along-side of the truck f
A. Yes, sir.
Q. How close to the front of the truck was it when you cut
in front of it f
·
A. We were probably ten feet, missed it ten feet.
Q. Didn't cut it too suddenly then, did you i·
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A. No.
Q. Did you see this truck run any automobile off the road
in front of you Y

:Mr. Moncure: See what?
Q. Did you see the car that you said hit your car run any
automobile off the road in front of you?
A. Did I sec tl1em run an automobile off the front of the
road?
Q. That's right.
A. No, sir.
Q. Did you see the Todd car in front of you?
A. Huh?
Q. I said, did you see the Todd car in front of
page 228 ~ you?
A. I saw :Mr. Todd's car up ahead of us, yes.
Q. You never lost sigl1t of Mr. Todd's car, did you?
A. "\Vell, I wasn't looking- at Mr. Todd's car after I saw that
oncoming· car over toward us.
Q. Had the oncoming car passed Mr. Todd's car when you
saw it coming· toward you?
A. I wouldn't know that.
Q. Sir l
A. I wotildn 't know that.
Q. Did you or did you not see whether tl1e oncoming car ran
Mr. Todd's car off the road?
A. I clidn 't see him rnu Mr. Todd's car off the road, no.
Q~ How far was Mr. Todd's car in front of yours?
A. I would say a bout four or five carlengths.
Q. How fong is a car, about 12 or 15 feet?
A. About 15 feet.
Q. So you figure he was about 60 feet in front of you?
A. 60 to 100, just estimating.
Q. And you can't tell us whether or not anyone ran him off
the road 60 to 100 feet in front of you?
A. No, I tell you, I was watching the oncoming
page 229 ~ car toward me.
Q. How far was the oncoming car away from
you when he started coming· toward you, you said he was on
his side when you first saw him, now bow far was he away
from you when he started coming· toward you?
0

Mr. Moncure: He hasn't said he was on his side when he
first saw· him.
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Mr. Boyd: Yes, he did say that.
A. I would say probably 100 feet.
Q. In other words, he and Mr. Todd were about even with
each other at the time that be started over to his left side of
the road¥
A. I wouldn't know that, I coulcln 't tell.
.
Q. You said Mr. Todd was 60 to 100 feet 'in front of you, and
the other man was 100 feet away from you when he started toward you, so they would be approximately in the same vicinity
at the time he started coming toward yot1, isn't that true?
A. Approximately.
Q. Then if that is so he could not have run Mr. Todd off the
road, could he, if he clidn 't start turning until he got even with
him, could he?
A. If he was cutting over too much he could have run him
off the road.
Q. You have me confused here, I thought you
page 230 ~ said he did not start turning across the road until
100 feet away from you, and Mr. Todd at that
time was 60 to 100 feet awayt
A. I can't estimate exactly the feet, all I know when be come
over the top of the hill he was on his side and then he started
diagonally across the road toward our car.
Q. That was about 100 feet away from you?
A. 100, 150, I can't tell exactly, it was nighttime, lights were
on.
·
Q. Had you known Mr. Todd for any length of time t
A. I know him, yes, for 8 or 10 years.
Q. How well <lo you know him f
A. VVell, I growed up the early part of childhood and everything with him.
Q. Did you see him anytime recently!
A. I had not seen him at that time for a couple or three
years.
Q. You aU just happened to meet up in a restaurant?
A. That's right.
Q. Was it there you all decided to ride on down the road together?
A. Sir?
page 231 } Q. Did you all there decide to ride on down the
road together f
A. He just took off and we followed on behind him.
· Q. You just rode on be11ind him and followed him 1
A. Uh huh.
••
I
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Q. How fast were you traveling from the tim/ you left
'Triang'le until the time this accident occurred t
A. About 45 I guess.
Q. Are you sure it wasn"t '501
A9 A.bout 45.
Q. Did you eat lunch with your brother todayf
A. Yes, ·sir.
Mr. Boyd: If Your Honor please, this witness states be has
lbecn talking to his brother, after the witnesses were excluded

from the Courtroom, sir.
The Court: He hasn't yet said that he talked to him.
Mr. Boyd: Yes, he said l1e ate lunch with him.
The Court: Well, I ate lunch with some lawyers, too, but I
didn 't talk to them about tl1e case.
Mr. Boyd: All right, sir.

1

page 232}

Q. Did you talk to your brother about thi-s case
at alH
A. No, sir.
Q. What did you all talk abouU
A. I tell you, I didn't feel much like talking, I didn "t say
:anything:.
Q. You just sat there and said nothing and just ate your
lunch 1
A. Ate and went on out and got in the car and sit down.
Q. Did you know your· brother put the speed at 45 miles an
hour in this case f
A. Sir1
Q. Did you know your brother put the speed of his automobile at 45 miles an hour in this case 1
A. No, sir.
Q. That's news to you that be did thaU
A. News to me.
Q. Did you know be 1rnt the Petcosky car coming across the
]1ighway at 100 feet ahead when he started across the highway!
A. No, sir. ·
Q. That is news to you, toot
A. That's news to me.
I

'

Mr. Moncure: I think when you exclude witvag·e 233 } nesses that you can't quote what the other wit-

nesses have said. I don't object to it, but that is
the rule, sir..
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Mr. Boyd:: I am asking him if lie· knew,. he mi:ght haveknown some other time· fo1· all I know, but he certainly seems
to know now, Judge.
J\fr. Moncure: I object to that statement that, "he- seems;
to know.'"
The Court:- He- is supposed to· tell what he· knows.
Mr. Moncure: He told what he knows, be hasn't said a word
about what his brother said.
The Court: He was sworn to· teU the truth, the whoie truth
and nothing but the truth, and that is what he is supposed t01
have done. Now you may cross examine him.
Mr. Boyd:- That is what I run trying· to do·.
Q. Did you see any ears coming taward you except this car
which-

Mr. Moncure: I am going· to object to one thing at this:
stage-. My friend bere· keeps using the term 100
page 234 f feet, the witness says it was 114 feet. If he is going to quote him I suggest he quote him properly_
That is what the evidence was·, 114 feet, and I ask counsel to,
correct himself. The jury will remember thaL
The Court: I think it was 114 feet myself~
Mr. Boyd: A11 right,. sir.
Q. Did you see any automobiles coming toward you except
the one which you said came across the· road?
A. That's the only one I saw, the one coming across, coming over on our side of the road.
Q.. In other words, this car which came toward you wasn't
passing· anyone 1
.A. No.
·
Q. You did not see any reas·orr why he· should have tu:rnec!
over toward you there?
A. 'Deed I d0n 't.
Q. Did Mr. Todd stop his ·car?
A. Later on, you mean? Did he stop f Wh8:t do you mean,,
after the impact or sometlling?
Q. At anytime did be stop it? ·
A. Yes, sir, he came lmck.
Q. Do you know where be stopped it f
A. 'Deed I don't.
page 235 ~ Q. Do you know where he came from, did he
drive·back or walk backt

Paul Petcosky v. Donald C. Bowman, et al.

129

Rayniond Dodson.

A. I don't know, I was too excited at the time, we had been
struck by this car.
Q. ·what did you do?
A. ,vhat did I do?
Q. Yes.
A. I didn't do anything.
Q. Did you stay in the car?
A. I got out and walked back.
Q. Where did you walk back to?
A. Back to where the accident was down the road.
Q. "\Valked back to the truck?
A. Yes.
Q. Tell us where the truck was parked?
A. Up farther on that side of the road in back of us.
Q. How far back of it was it, do you recall?
A. No, I don't recall.
Q. Do you know how far the truck was from the other automobiles?
A. No.
Q. When you got back to the two automobiles that were behind the truck had some other people been there and were in
the process of taking tllem out of the cars?
page 236 ~ A. I think they had somebody there, it was a
crowd of people standing there anyway.
Q. By the time you got back there?
A. Yes.
Q. Did you all rush back there or did you go back there
slowly or how long did it take you to get back there after your
car stopped f
A. I would say a couple minutes.
Q. And in that time somebody had stopped and started getting the people out of the cars?
A. I imagine they Imel, it was a crowd standing, I didn't go
up there to watch anything, not too close to it.
Q. Did you talk to Officer Swann that night 7
A. Yes, a few words.
Q. What was that?
A. A few words, yes, sir.
Q. Did you tell him about any car having· run another automobile off the road in front of your car?
A. No, I didn't.
Q. I believe you said you did not see that happen?
A. That's right.
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Q. After the accident what did you do, I mean

page 237

r after the people had been taken to the hospital in

the ambulances and attended as best could be,
what did you do after that?
A. I waited up there at the car.
Q. You waited in the car, in whose cart
A. At my brother's car.
·
Q. Then how did you leave the scene of the accident?
A. We went with Mr. Todd.
Q. He took you all where?
A. To a garage.
Q. After the accidentt
A. Huh? Uh hul1.
Q. Whereabouts did he take you to?
A. I don't know, I don't remember that.
The Court: Who is Todd f
A. Another witness, he is in the back room.

By the Court:
Q. He took you in his car?
A. Yes, sir, to get a mechanic or something.
Q. What was the matter with your car, your car woulcln 't
run, your car would not run?
A. It would run all right but the fender was just tore up,
just pushed in on it.
Q. What was pushed in 1
pag·e 238 ~ A. The fender.
Q. "'Which one?
A. The left-lrnnd fender.
Q. The left front fender?
A. No, the left rear fender.
By Mr. Boyd: (Continued)
Q. Did you all talk about this accident as Mr. Todd drove
you all back to the garage1
A. Not as I remember.
Q. What else would you be talking· about?
A. I don't know, to tell you the truth, a case like that, I don't
know what was said, to tell you the truth, sir.
Q. Do you remember how far back o:( the truck your
brother's car was when he pul1ed from behind it to pass iU
A. No, I don't.
Q. Do you remember where your car was when the Todd
car passed the truck f
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A. Yes, be was about '50 feet ahead of 1.1s then.
Q. "\Vhen the Todd cai· passed the truck it w.as 50 feet ahead
cof youj
A ..50, 50 or 7'5, I don't know exactly.
Q. \Vere you then in your driving lane or pass·page ·239 ~ ing lane ?
A. ·when we passed the truck?
Q. No, no, you said when Mr. Todd's car passed the truck
he was "50 to 75 feet ahead of you, now I want to know whether
you all were in your driving lane or passing lane at that time?
A. We wero in the driving lane then.
Q. In the right-hand lane 1
A. That's right.
Q. ·where was Mr. Todd's car when you pulled out of the
driving lane?
A. He pulled over into the passing lane then.
Q. Excuse me, I mean where was Mr. Todd's car when you
pulled out of the driving; lane into the passing lane?
A. "\¥here was Mr. Todd's car? He had gone on by the truck
then, he had done passed the truck and gone on by.
Q. Had he gotten back on his right-hand side 1
A. That's right, he had gone over on his right-hand side.
Q. Did Mr. Todd get on the right-hand side before you saw
this car coming to you or not t
A. I don't recall.
page 240}

CROSS EXAMINATION.

By l\f r. Gravatt:
Q. May I ask you just about two questions, please, sir. As
I understand your testimony, Mr. Todd ]rnd gotten back over
-on 11is proper side of the road when your brother came from
bel1ind this truck and started to make his movement to pass
the truck!
·
A. That's right.
Q. Now at that time were you on the crest of this hill, were
you approaching the crest of the hill, or had you gotten over
the crest of the hill to start around the other side?
A. vVe were about half-way on the hill.
Q. About half-way on the hill f
A. Y cs, sir, I judge that.
Q. And you came out then to pass this truck while you were
going upgrade? .
.
. A. Just a little slope, it wasn't a hill, just a little slope gomg up.

,..
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Q. Just a little slope going up?
A .. Yes,, sir, a little slope ..
Q. Could you see over this little slope you are talldng about °l
A. No, sir.
Q. You could not t
A. No, sir,. I couldn't see over it ..
Q. You went back and looked at the two cars~
page 241 ~ the Bowman and Petcosky cars there on the highway, did you not?
A. I went almost there, yes, sir.
Q. And you saw where they were, they were on this side of
the crest of that hill, were they not!
A. On this side of the hill?
Q. Yes,. on the north side of the crest of the bill Y
A. That's right.
Q. Is that approximately the place that your brother attempted or did go out and attempt to pass this truck, did heattempt to pass this truck at approximately the place where
the Bowman and Petco sky cars ran together t
· A. I couldn't say that ..
Q. Sirt
A. I couldn't say that, I would not be able to say on that ..
Q. Was it anywhere near that location in relation to the
hill?
A. Somewhere near it.
Q.. SirY
A. Somewhere near it.
Q. Vl ould you say it was within 25 or 50 feet of where those
two cars came together 1
page 242 ~ A. Yes, around that.
Q. And I understand your testimony is that the
Petcosky car did not strike your automobile· until you had
cleared the whole tractor-trailert
A. Almost clear, we had cleared tile front but pulling in
across the front there.
Q. Pulling· in across the front °l
A. That's right.
Q. .And that tractor and trailer is 45 feet long. accordingto testimony, wouldn't you think that was reasonably acmirate f
A. I would say it was probably 45 feet.
Q. And you hegan to pass it at some point within 25 feet
of where tlie Bowman and Petcoi:;ky cars came together, is
that rightf
A. That's right.
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Rayniond Dodson.
Q. ·well now;Mr. Dodson, if I would tell you that the State
Trooper has testified liere this afternoon that a man standing
at the point]\fr. Moncure: If Your Honor please, I object to the testimony of what a State Trooper said when the witnesses have
been excluded.
The Court: That is a question of telling one witness what
another witness said.

page 243 }-

Q. If I tell you that if-

1\fr. Moncure: No, I don't want Mr. Gravatt to tell this
witness anything, I want this witness to tell the jury what he
wants to tell them.
l\Ir. Gravatt: I will try to conform. I wish I could do it
just like you want me to, Mr. Moncure, if you just tell me
the questions you want me to ask him-but I want to find
out this.

Q. Is it your opinion that at the point or within 25 feet of
the point where you testified that your brother attempted to
pass this truck that you could only see a vehicle approaching
from the south when it was within 100 feet of you Y
A. I don't get it.
Q. Did I understand you to testify that this vehicle popped
ovei.· the hill and that you saw this approaching vehicle 100
feet from vou f
A. I estimated somewhere close to that, yes, sir.
Q. Do you tell the jury that you could have seen it further
than that and that you just failed to see it, or do you tell them
that it popped over the hill and that the hill obscured your
· vision of that approaching- car as you pulled out to pass that
truck?
page 244 }- A. ·when the car come over top of the hill, just
as it come over top of the hill I saw it as it got
over top the hill, it looked like it started down the downgrade
and started right towm·d our car.
Q. It started downgrade right toward your car and you
had not seen it except when it was 100 feet from you?
A. I bad not seen it or else I had not paid any attention to

it.
Q. SirY
A. Either I didn't see it or didn't pay attention, I said.
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Q. Either you had not seen it or you had not paid any attention to it, is that right, is that your answer i
A. I saw the car when it come over the hill, I saw it when
it come over the hill and started right toward me is when I
saw it.
Q. Do you say you could not see it for more than 100 feet
when your brother attempted to pass this truck?

Mr. Moncure: If Your Honor please, this witness needs
protection at this stage, and I am bound to give it to him.
A. I would have seen it three hundred feet if I had been
looking.
The Court : He wasn't required to keep a lookout, not him, no, he had no responsibility in the
operation of the car.
Mr. Gravatt: That's correct, sir.
The Court: He saw what he saw when he saw it.
Mr. Gravatt: All I want to ask him is if he had-

page 245

~

A. ( Continued) I would have seen it three or four hundred
feet if I had been looking-.
Q. Would you say you would have seen it as much as half
a mile if you had been looking 1
A. No, not that far.
Q. How about 700 or 800 feet if you had been looking-?
A. I don't know.
Witness stood aside.
Mr. Williams: I would like to make my motion at this time,
if Your Honor please.
Note: At this time Mr. Williams makes the following
motion in the absence of the jury.
I

page 246

~

Jury out.

Mr. Williams: If Your Honor please, on behalf of the
defendants G.. W. Marsh and James Hodges I move the Court
to strike the evidence and direct a verdict in tl1eir favor due
to the fact that t11ere has been no evidence connecting them
with this case, the master through his agent, the agent being
in any way at. fault in this case.
-·
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· Paul Petcosky.
"The Court: .All right, sir.
Mr. Moncure; I join in that motion.
l\Ir. Gravatt: \Ve do not oppose the motion in the least, if
Your Honor please., I think the motion is well taken.
The Court : I think the motion is well taken, too, and I am
.going· to strike the evidence as to the defendants Hodges and
.Marsh.
Now there is no evidence as to any liability on the part of
Richmond either.
:M:r. Boyd: That's correct, sir, I make the same m.otion.
·The evidence is that Mr. Petcosky was the agent of Mr.
;Shernum.
Mr. Moncure: That's right.
page 247 } The Court: 'l'hat 's right, that is what he testified to, and I have not heard any evidence to the
,contrary from you, so I will have to sustain that motion. He
.filed an affidavit for non-liability. The facts are he merely
loaned the car to Sherman and that doesn't make him liable.
Note: At this time ensued an off the record discussion,
:after which Court is adjourned for the day.
:page 248 }

December 9, 1953, 10 o'clock A. M.

Mr. Spelman; If Your Honor please, we would like to call
Paul Petcosky.
The Court : His cross claim is against Dodson 7
1\fr. Spehnan: Yes, sir, that's correct.
The Court : Not ag·ainst Mr.. Bowman t
Mr. Spehnan: No, sir. Of course we are making no claim
:at all against Mr. Bowman or against Hodg·cs or Marsh.
The Court: All rig·ht then.
PAUL PETCOSKY,.
having previously been sworn, testified further as follows:
DIRECT EXAMINATION.
Ily Mr. Spelman:
Q. Paul, will you identify yourself again, please?
A. Paul Petcosky.
Q. Are you the cross claimant in this case?
page 249 } A. Yes, sir, I am.
Q. Are you married or sing·le 7
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A. Single..
Q. In 1951, the year when this accident happened,. where
were you employed Y
A. U. S. Army.
Q. When :were you inducted into the Army t
A. August of 1950.
Q. By draft or enlistment t
A. Enlistment.
Q. In what kind of 011tfit did you enlist Y
A. In the Airborne Artillery ..
Q. On August 31, 1951,. when this accident happened what
was your rank at that time t
A. Private First Class.
Q. What pay did you receive as a Private First Class.!
A. $99.37 a month.
Q. As part of your regular duties as a PFC in the Airborne
Artillery was. paratrooping any part of your· regular duties t
A. Yes.
Q. After you got into the Airborne Artillery in August of
1950 how soon thereafter did your paratrooping· dutieffi
start Y
page 250 r A. In November I qualified as a Parachutist ..
Q. November of what yeart
A. November, 1950.
Q. When did you make your first jump t
A. November, 1950.
Q. How often thereafter if at all did you make any additional jumps¥
A. I made five additional jumps after I qualified.
Q~ Is. there a regular frequency to· that f
A. 0Hce every three months·.
Q. Did you receive any etxra pay for making jumps f
A. Yes, sir, I received $50.00 extra a month.
Q. How long was this paratrooping to continue during
your Army Service y·
A. Until my enlistment was up ..
Q. When was that to be upY
A. August 1953.
Q. As of August 31, 1951 yon testified you were a PFG?
A. Yes, sir..
Q. At anrtime prior to that date had you been put in by
your super10r for advancement to any highe·r rating than
PFC?
page 251 ~ A .. Yes, sir, I was.
Q. To what rankt·

'!
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A. Corporal.
Q. ·when was that to have taken effectf
A. The following month.
.
Q. What would have been your salary as a Corporal starting the following month?
A. $122.00 a month.
Q. Is that not counting the extra $50.00 a month for paratrooping 1
A. That's right, not counting· that.
Q. As a Corporal vwuld you have conttnued or not continued
in your paratrooping duties 1
A. Yes, I would have continued.
Q. Did you ever actually receive the grade, the rank of
Corporal!
A. No, I did not.
Q. If you know, what occurred to prevent iU
A. Being in the .hospital.
Q. Are advencements made to soldiers who are in th(}
hospital?
A. No, sir.
Q. Now the morning of the day on which the accident happened, where were you that morning?
A. On guard duty.
page 252 ~ Q. Where?
A. Ft. Bragg, North Carolina.
Q. ·what time did you start out for the trip north?
A. Bet.ween 12 :30 and 1 o'clock.
Q. ·where were you going?
A. Heading toward Baltimore, going home to Binghamton,
New York.
Q. About how far is Binghamton, New York, from Ft.
Bragg?
A. About 600 miles.
Q. Now you said I think that you were on a pass?
A. Yes, I was.
Q. ·when were you due back?
A. Tuesday morning, six o'clock.
Q. Had you been home at all before that recently?
A. Yes, sir, I had been home. ·
Q. ·when?
A. I was home for my brother's funeral in June.
Q. In June of what year¥
A. 1950.
Q. How long were you home at that time?
A. I was home in June of 1950, I was home for 25 days.
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Q. Who were your companions on. this trip
north to Binghamton t
A. There were fi've of us altogether. It was
Edward Sherman, Donald McCobbin, and a boy by the name
of Hamm, and Robert Sinne.
Q. All of you all were servicemen?
A. Yes, sir.
Q. And you all started out together Y
A. Yes, sir.
Q. When you left Ft. Bragg tell the jury who was sitting
where?
A. When we left Sherman was driving, Don and I were
sitting in the front seat, Hamm and Sinne were in the back.
Q. What kind of car were you driving?
A. '49 Plymouth four-door sedan.
Q. ·what was the condition of the car?
A. Good.
Q. Good?
A. Yes.
Q. You left at what time?
A. We left between 12 :30 and 1 o'clock.
Q. How were you able to place it at that time, Paul?
..A.. "\Vell, after I got off guard I knew wliat time I was getting off guard and I had dinner and it was about
page 254 ~ that time when we were leaving.
Q. How far did Eddie Sherman drive the car?
A. He drove to Richmond, Virginia.
Q. v\That time did you get there, abouU
A. vVe got there between 6 :30 and 7 o'clock.
Q. And ...I think it was your testimony that you then took
over the wheel t
A. Yes.
Q. At that point wlmt were the positions of the other occupants in the car, if you remember·?
A. Sherman, Robert Sinne and Hamm were sitting in back,
and Donald ::M:cCobbin and I were up in front.
Q; And you left Richmond proceeding north on what route f
A. On U.S. Highway No. 1.
Q. I want to take you up to just before nine o'clock, I ask
you whether there was any change in the positions of the
occupants in the car f
A. No, there wasn't.
Q. You were still driving?
A. Yes, I was.

page 253

~
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Q. Were you at that point immediately prior to the accident,
what were you doing in relation to the other occupants1 were
you talking or what?
A. No, I was listening to the radio.
page 255 } Q. 1iVere the other occupants awake or asleep 1
A. They were sleeping.
Q. How do you know 1
A. vVell, there had been a conversation going on throughout
the whole trip. And I did not hear any word out of them for
:about an hour, so I assumed they were asleep.
Q. You bad not beard a peep out of them for an hourY
A. No.
Q. .At nine o'clock was it already dark or still light or midway between or what?
.A. It was dark.
Q. On that day was it dry or weU
A. Dry.
Q. The condition of the road, what was thaU
A. A new road, it had no white lines, no guiding lines. And
it was, the road was very good except for the markings.
Q. As you approached what turned out to be the scene of
this terrible accident, Paul, what did you see first 1
A. I saw a truck coming up.
·Q. Where was that truck on the road t
A. The tmck was in his outside lane.
page 256 }- Q. Over to your left Y
A. Over towards the shoulder.
Q. Did he have ·his lights on f
A. Yes, sir, he did.
Q. Did you see any other car?
A. Yes, sir, there was a car following behind the truck.
Q. A car following behind the truck Y
A. Uhhuh.
Q. Did he have his lig·hts going?
A. Yes, sir.
Q. Did there come a time when the car behind the truck cut
out to pass?
A. Yes.
Q. About how far would you say that you were from the
truck when the car behind the truck began to cut out to pas~ Y
A. About 100 feet.
Q. About how fast were you going?
A. About 50 miles an hour.
Q. Tell the jury from that point what happened next?
A. This car, I was coming down, I saw the truck and the

140

Supreme COtirt of Appeals of Virginia

Paul Petcosky.
t

•

;car behind him.~ The car behind him blinked his lights from.
high to low and then up. to high ag·ain. Then
pag·e 257 ~ he swung out on the truck, as he saw me he dimmed
. them again. When he swung around the truck he.
made an arc all the way around by the truck,. from the back
of the truck over into my lane. And I tried to get out of the
way, I couldn't get out of the way, and he hit my left front.
fender and he threw me out of control And I hit the taxi
and-I hit the taxicab almost headon.
Q. How much time elapsed from the time this fellow cut
out around the truck and came over onto your side of the
road and hit you and you hit the Bowman car¥
A. It just happened so fast,. a couple of seconds,. maybe~
even faster than that.
Q. Now I wa11t to go back a little bit, when you saw thetruck and the car behind it, as you jus.t told the ladies and
gentlemen of the jury, where were you with relation to the·
center of the road, were you to the rig·ht of the center or to
the- left of the center~
A. I was to the right of the center.
Q. To the rig·ht of the center¥
A. Uh huh.
Q. Now just before you saw this car cut ont around the
truck to pass it had you already been passed by another car
also going south¥
A. Yes, I had.·
Q. Were you or were you not in the same posipage 258 ~ tion with respect to the center ·of the road when
that car passed you?
.A. Yes, I was.
Q. Was there any difficulty that occurred when that car and
your car passed?
A. No, sir, there wasn't.
Q. If you had to make an estimate how much space would
you say there was between you two fellows passing, that is
the earlier car, the one which came ahead of the Dodson car
and your car, as you went by one another on tbe highway?
A. Probably about six to eight feet.
Q. Between that point, Paul, and the point where your car
was struck by the Dodson car, did you cl1ange your position
at all with respect to the middle of the road 1 ·
A. No, I did not.
Q. Did you cut toward the left at any time t
A. No, sir.
.
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Q. Did anything- occur before Mr. Dodson pulled out around
the truck that would have caused yon to cut to the leftY
A. No, nothing.
Q. After the Dodson car cut over, past t~1e truck into your
lane and struck the front left of your car sending it out of
control, and yon said yon went over toward the
page 259 ~ left and struck the Bowman car, in what part of
that side of the road did you strike the Bowman
car?
A. In the lane-in his inside lane.
Q. His inside lane 1
A. Yes.
Q. Is that what would have been a passing lane had it been
marked, is that what you mean 1
A. Yes, sir.
Q. From the time that the Dodson car struck yours on your
side of the road until you went out of control into the Bowman
car did you at any time come in contact with the truck!
A. No, I did not.
Q. Or did you come in contact with the load which was
being carried on the truck f
A. No, I did not.
Q. Did you come close to the truck Y
A. No.

•
page 284

..

•

~

•

•

•

•

•

CROSS EXAMINATION.
By Mr. Moncure:
.
Q. Mr. Petcosky, when you all were to come back from this
trip, I mean by that were there any arrangements which had
been made to come back in the same automobile?
A. Yes.
Q. ·where were they to pick you np and when y·
A. Edward Sherman lived 10 miles from my home town, he
was in clrnrge of the car, and he was supposed to have picked
me up early 1\fonday morning.
·
Q. So in otl1er words. this whole group of five were all
friends and lived around between Camp Bragg and your home
in New York, plus ten miles?
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.A.. Yes.
Q. You spoke of having been on guard duty that morning,
when did you go on guard duty, sir¥
.A. ·when?
Q. Yes, sir.
page 285 } A. vVe had been on guard duty for about three
days I believe.
Q. When did you go on duty as a guard and when did you
get off, on the morning this accident happened¥
A. I believe I went on guard duty the evening before the
accident.
Q. So in other words, you were on guard duty the evening
before the accident until you got off guard duty about 12 :30?
.A.. Got off guard duty 11 o'clock in the morning.
Q. vVhat time <lid you go on the evening before Y
A. I think it was at six.
Q. The guard duty started at six 1
.A.. Yes.
Q. So from six to eleven the next day, which is a total
period there of 17 hours you were on guard duty before yon
left Ft. Bragg Y
.A.. Yes.
Q. You all came to Richmond and stopped in Richmond to
eat?
A. Pardon me?
Q. Did you stop in Richmond to eat f
.A.. Yes, we did.
Q. -whereabouts did you eaU
page 286 ~ A. vVe stopped at a gas station to refuel and
then we had some soft drinks and some hamburgers and stuff like that
Q. Did you have some beer with the hamburgers?
A. No, we didn't have anything to drink.
Q. None of the five soldiers had anything whatsover to
drink?
A. That's right.
Q. ·when did all of them go to sleep on you?
A. Probably about maybe about 8 o'clock, I didn't know if
they went to sleep, but I did not hear any noise from then on.
Q. They had been on guard duty, too, I assume, had they
not?
A. No, one was a cook, he had not been on guard.
Q. Of course those that had been on guard duty were right
apt to be sleepy with a 17-hour stretch of world
A. Stretc4 of workf
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Q. Yes, and you were asleep, weren't you, sir 7
A. No, I was not asleep.
Q. ·w1iat were you playing the radio for~ to try to keep
:yourself awake t
A. No, just enjoying some music.
Q. ·what program were you listening tot
A. I don't remember.
page 287 ~ Q. You changed it from time to time, didn't you 7
A. No, I left it at this one station.
Q. So whatever the station brought in you listened to it,
is that it 7
A. Yes, that's right, it was all music.
Q. You tell the jury you had been on duty 17 hours :and
then had ridden in the car from Fort Bragg from 12 :30 or 1
p. m., you left somewhere in that neighborhood you said, and
proceeded on to the scene and had not done any sleeping at
:all, bad you?
A. No, that isn't true, I did have sleep.
Q. So at t1ie time of this accident you had been either on
guard duty or traveling in this car awake for twenty-two hours
:at a stretch, had you?

:Mr. Spelman: The witness just said be did have sleep.
:Mr. Moncure: I am a little deaf, I will find out how much
.sleep, that is what I want to know.
A.
off.
Q.
A.
Q.

The guard duty consists of two hours on and four hours

You would go off and catch and nap and go on?
Yes.
Then the sleep you had was right much interrupted,
wasn't itY
page 288} A. That's right, but after being in the Army
so long you get used to that and you can get your-self enough sleep.
Q. You said you weighed 192 pounds when you went in the
Army?
A. I weighed that at the time of the accident.
Q. So you weighed that on the date of the accident, 192
pounds?
A. Ycs, sir. I gained weight in the Army.
Q. Now you speak of hitting the car of Mr. Bowman in
his passing lane, that is where you hit him?
A. No, I did not hit him in his passing lane.
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Q. I beg: your pardon,. I understood that you said that, was
he over in the, A. He was o.ver in my lane.
· Q. Over in your lane. Mr. Bowman I said now•.
A. Oh, I am sorry,. Mr. Bowman,. I did hit him in his. passing.
lane.
·
Q. In his passing lane f
A. That's right.
Q. So he was up passing the- truck,. too, when you hit him:1•
~m~hl
~
A. No, he- was behind the truck.
Q. What was he doing in the passing lane t
page 289. } A. I don't know.
Q. How close was he to the truck when you hit
him?
A. I don't know tbat,. I would have to make a guess at thaL
Q. Was he within one foot of it Y
A. No, he wasn't.
Q.. I thought you didn't know, was· he within two feet?
A. I said I didn't know the exact measurement, I would
have to take a guess at it.
Q. Well, I don't want you to guess, sir, but was be close
enough for you to give any degree of' accuracy as. to it Y
1.-... Mr. 8pelman:

The witness bas said three times that he
does not know.
The Conrt: That woukl be only an estimate, Mr. Moncurer
no one can tell with mathematical certainty how close a vehicle
is on him.
Mr. Moncure: That is entirely corre·ct, sir.
The ·court: So you will just have to give your best judg:...
ment.
By the Court :
Q. How close was the Bowman car to the truck r
A. He might have been about 50 to 75 feet from
the rear end .of the truck.
page 290

~

By Mr. Moncure: ( Continued)
Q. Now as far as his speed is concerned do you know how
fast he was going? ·
A. No,. I don't know how fast he was going.
Q. Yon don't know how fast Mr. Dodson's car· was goi1'g°l
A. No, I don't~
..

'!
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Q. Do you know how fast the car in front of Mr. Dodson
was going?
A. No, I don't know.
Q. ·what distance separated the car in front of Mr. Dodson
and Mr. Dodson's car, if you remember!
A. Mr. Dodson was behind the truck at the time this other
fell ow passed me so·
Q. Bow close were you to the truck when you first saw it,
the truck now?
A. Which guy do you mean?
Q. How close were you yourself to the truck when you first
saw it?
A. First saw the truck?
Q. How far was the truck from you when you first saw it,
A. About 100 feet.
page 291 ~ Q. And did this car that passed you ahead of
Mr. Dodson pass you in that 100 feet?
A. Yes, sir.
Q. So then within the 100 feet of the truck the first car
driven by Mr. Todd passed you and Mr. Dodson came around
and you and he collided Y
A. That's right.
Q. And you were going 50?
A. That's right.
Q. And you heard him say he was going 45 Y
A. Uh huh.
Q. So the Todd car came in there and he c~me in there all
in less than one second, is that it 7
A. That's right.
Q. Is that your story Y
A. That's right.
Q. Did l\Ir. Dodson's car when it cut around this truck like
this ( indicating with hands) did it swing around its end in
your lane!
A. That's right, it swung around.
Q. tTust swung around Y
A. Uh huh.
Q. And you hit that thing broadside at 50 miles an hourY
A. That's right.
page 292 ~ Q. Don't you know it is a fact that you only
damaged the left rear fender slightly?
A. That's right.
Q. At 50 miles an hour?
A. That's right.
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¥r. Spe®an: I just have a few questions I want to ask
right now, I want to talk to youHy Mr. Spelman:
Q. Paul, I want to ask you something about sleep-

Mr. Gravatt: I believe it is my turn now.
Mr. Spelman: Oh, I am sorry, I beg your pardon.
CROSS EXAMINATION.
By Mr. Gravatt:
Q. ]\fr. Petcosky, I understood you on cross examination
to say that as you approached the scene of this accident you
saw a truck in its lane next to the shoulder?
A. Yes.
Q. Approaching you with another vehicle behind it? .
A. That's right.
page 293 ~. Q. Would you tell us at what distance as you approached the scene of this accident you could see
the truck with the car following it as it came up to this point?
A. I don't remember, I couldn't give any distance on it.
Q. Your vision was not obstructed, your vision of this truck
was not obstructed by anything as you approached the scene
of this accident, was it Y
A. No, it was not.
Q. You could see the truck and see the car for a great distance before you got to them Y
A. Well, I saw the truck all right and I mean-at first when
I first come over the hill I saw that truck and I saw this guy
go by me. And then I did not notice the lights until a couple
of moments later, but when I did notice the car was behind the
truck.
Q. You mean you did not notice the car behind the truck
at first?
A. No, I didn't at first, and then I looked down and I saw
the car, I saw the lights.
Q. As you approached this truck and other vehicle did you
depress your lights or dim your lights Y
A. Yes, I did.
Q. You did dim your lights Y
page 294 ~ A. Yes.
Q. Did the other vehicle dim his lights or what
did he doY
A. The truck had his lights dim, and the car behind the
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truck .blinked his li_ghts down, brought them up again, then
when he saw me blinked them down again, I didn't know
wheth~r he saw me or just put them down· because he was
:going past tho trucl~, I don't know~ whichever it w:as, but
when he swung· out he had his lights dimmed.
Q. And you were driving near the center of the highway?
A. That's right.
Q. But you are of the opinion that you were to the right of
·.the center of the highway.1
A. That's right.
Q. And this other car as it passed the truck swung out from
behind the truck in an arc 1
A. That's right.
Q. Over and across the center of the highway on your side!
A. That's right.
Q. And your left front came into contact with his rear
fonder as he pulled back toward the right and toward the
proper side of the road, is that correct!
A. That'·s correct.
page 295}

CROSS EXAMINATION.

By Mr. Moncure-:
Q. Isn't that the first time you have said that, when I got
up to illustrate this thing to you, of this coming around and
·swinging you did not say anything about cutting baek, you
:said it swung into you f
A. It swung around in an arc, yes.
Q. I believe in your :first testimonyA. In my first testimony I stated thatQ. It was swinging in an arc when you hit it broadside, is
that it?

Mr. Spelman: Just a moment, please, I have a right to
make an objection. There bas been no testimony in this case
by anyone except Mr. Moncure that Mr. Petcosky hit this car
broadside, the word "broadside" would not describe damage
to the left rear of Mr. Dodson's car. And I would like to
·savifr. Moncure: If Your Honor pleaseThe Court: Wait a minute, Mr. MoncureMr. Moncure: I want to stop him, Judge. I used the word
''broadside'' in cross examination. I certainly do not want
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him to guard his clients like this,, he knows what
the word means.
Mr. Spelman: I just want him to be accurate"
The Court :. Must you ask him in the form of a demonstration, you did not ask him ''broadside.'' You made a demonstration, I don't know what he understands by that definition.
Mr. Moncure ~ I do not mean to mislead him at all. If I am
wrong I want to be corrected.

page 296

~

Q. I understood that when this car came up, under yom ..
version of it, to pass he swung sideways over into your lane 1:
A. He ma:de an arc like this (indicating) and as he was.
starting back he was. over on my side, and he was starting:
back and I clipped his left.
Q. Take these books and show the angle only (indicating)~
A. There was an angle, he was alongside the- truck and trying to g·et back closer to the truck.
Q.. Closer or get back passed the truck t
A. To get back closer to the truck.
Q. \Vhat part of the truck was he beside at th~
· page' 297 ~ time you hit him f
A. He was alongside the trailer.
Q. Have you talked to the four young men in the car with
you since this accident happened I
.A. No\,
Q. You say you don't know whether they were asleep or
notf
A. No, I do not.·
Q. But you have not got any of them here, have, you, sir!
A. No.
Q. And you have not taken the trouble- to know what tl1ey
know about the accident, have yonf
A. Yes, I have.
Q. Then you have talked to them 1
A. Yes, but they told me, I was in tl1e hospital-in fact I
was with all of· them at first, and they all claimed that they
were sleeping and that they did not know what happened.
Q. Then tbat question I asked you as to whetller they were,
all asleep, you have talked ·to them and found outf
A. Yes, and they said that they were asleep, that they did
not know what happened.
Q. That's wha(I want to know, then all of them
page· 298 } did tell you they were asleep!
A. That's right ..

,,
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Q. And you have not a one of them here to tell w~at
happened?
A. That's right.
Q. And if anyone was awake you were the only man awake Y
A. That's right.

RE-DIRECT EXAMINATION.
By Mr. Spelman:
Q. I want to go over this information as to what guard duty
is like. Now please repeat for me on August 31 you said on
that morning you were on guard duty, is that right?
A. Yes.
Q. When did that tour of duty start 7
.l\.. It started at I believe six o'clock that night.
Q. On the 30th 1
A. Six or seven o'clock on the 30th.
Q. Your testimony is that it is customary that you stand
guard for two hours?
A. Yes, sir.
Q. Then you go off for four hours?
page 299 ~ A. Yes.
Q. What do you do?
A. What do I do?
Q. Yes.
A. Rest or read a· magazine, whatever you want to do.
Q. After that four hours you come back for two more?
A. That's right.
Q. So if you started at six o'clock you went from six to
eight the night before, is that right?
A. That's right.
Q. And from eight to twelve you were off 7
A. That's right.
Q. Then from twelve to two you were on?
A. That's ·right.
Q. Then from two to six you were off?
.A. That's right.
Q. And six to eight you were on Y
A. Yes, sir.
Q. Then in the morning you are off ag:ain from eight to
'twelvef
A. That's right.
Q. During those ·off periods did you sleep?
A. Yes, I did sleep.
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Q. This period from eight to twelve the next
morning, you know where I am now, I am .referring to August 31st, the day that the accident happened,
·and I ,am talking to you about the period from eight o'clock
in the morning until noon.
A. Uhhuh.
Q. Now do you .recall at all where you were or what you
did during that period¥
.
A. I was in the guard house for a while and we swept it up,
cleaned it up and turned in our weapons and ammunition after
we were through, and went back to the barracks and did whatever we wanted to cilo.
Q. On those other two off periods during the night from
eight o'clock to midnight the night before and from two to
six early the next morning did you sleep¥
A. Yes, I did sleep.
Q. During hoth of those periods?
A. Yes.
Q. So that would mean that you .had from eight o'clock
the night before until six o'clock the next morning, during
that time you had eight hours sleep!
A. That's right.
Q. And you started on the trip about 12 or 1 o'clock7
A. From 12 :30 to l ·o'clock.
page 301 ~ Q. Between that time and seven o'clock that
·
night you did not drive, you did not have any
duties?
A. No.
Q. You were resting in the car?
A. Uh huh.
Q. Is that correct?
A. That's right.
Q. During that period did you drop off :and take any nap
at all?
A. No, I don't believe I did.
Q. Mr. Moncure has asked you questions about these other
fellows who were in the car with you.?
A. Yes, sir.
Q. And as I understand your testimony you· said that after
the accident you saw some of the men in the hospital t
A. That's right.
Q. Which hospital was that?
A. One was Mary Washington Hospital.
Q. Who clid you see there·?
A. Donald McCobbin.
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Q. Who ,.did J7Dll .see ait Ft. Belvoir Hospital f
A. I saw Robert Sinne, Donald l\foCobbin, .and then I saw
Edward Sherman.
Q. T.hat w.as call of .the :other four, in .other
page 302 } ·woircls., ;a total of fiv.e.
A. Ye~, at was five of ns.
Q. Did I Wlderstand your testimony that they told you th~y
had been asleep j1ust before the accident happened f
A. They had been asleep.
RE-CROSS EX AJ\iU1~.A:TION•
.By Mr..l\foncure::
·Q. One question, wou just answe11~d your lawyer au.d your
testimony was that the other four were all asleep, that was

your final testimony. Your first statement ·was you did ·not
know whether they were or not, wasn't it, sir T
A. That's right, at that moment I did not know whether
they were sleeping or not while I was driving the automobile.
·Q •. Now tell us wl1at yo.ur jina:l conclusion is, ·were .they all
:asleep or not f
A. After I had talked to them they were all sleepm;g.
Q. They fold you they were ·all .sleeping?
A. Yes.
Q. Why didn't you ,tell :me that when I .first asked you the
question!
page .303 '} A.. You .-as~d ·me if I .kne:wMr. Boyd: He stated at the ,time he was driving lie thought
they were sleeping because they were not talking, he didn't
know. Then later on he said that they told .him that they
were .asleep. I thinkhis answer has ·been perfectly proper.
Mr. Moncure: The jury will know, I have no further questions.
The Court: Yes, ·the ·jury will ·understand.

•

•

..

•

Witness stood aside.
·page 321

~

•
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•
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Mr. Spelman: We would now like to call Mr.. Dodson as an
adverse witness ..
page 322

~

SAMUEL R. DODSON,.
being called as an adverse witness,. resuming the
witness stand,. testified further as follows :
DIRECT EXAMINATION.
By Mr. Spelman:
Q. You are one of the defendants in this case t
A. That's right, sir.
Q. As I recall your testimony you stated on August 31,.
1951 yon started out from W ashingtoinr D .. C., heading south
on Route 1?
A. That's right, sir.
Q. As I recall your testimony further,. Mr. Dodson,. you
said that yon were notMr. Moncure·: Who cross examined him before; it wa&
Mr. Boyd, wasn't iU
Mr. Boyd: I believe I did.
Mr. Moncure : Then I object to this lawyer examining him
now, if he wants to call l1im back the same lawyer should examine him. "\Ve don't want them to get two bites· at the same
apple. Let Mr. Boyd ask the questions if he examined him
before·. They can confer with one. anothe\r and one can teH
the other one what to ask.
page 3'23 ~ 1\fr. Boyd: All right.

By Mr. Boyd:
Q. I believe on yesterday you testified that you left Washington at about 7 :307
A. I don't remember whether I said 7 :30, I think I said 7
or 7 :30, I don't remember the exact time.
Q. Wl1at time would you say now that you did leaver
A. I still say 7 or 7 :30.
·
Q. What time did you get to Triangl~f
A. I don't know.
. Q. Do you know bow long yon stayed at Triangle, what
did you do tI1ere Y
A. Just Iiad a sandwich.
Q. AIi of yon all got ou~ of your car, your wife and your
brother and yourself?
A. Oh, no, curb service, right at the little kitchen there.

,,
!
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Q. You did not get out of the car?
A. No, sir.
Q. You did not go in the restaurant?
A. No, sir.
Q. Who did you see there?
A. Mr. Todd.
Q. ·what did Mr. Todd do, did he go in the
page 324 ~ restaurant?
A. Yes, sir, he was coming out of the restaurant as we drove up.
Q. He was coming out as you drove up?
A. I saw him standing on the outside, I presume he had
been in.
Q. Do you know whether he already had his lunch Y
A. No, sir.
Q. You don't know or he had not?
A. I don't know, sir.
Q. In any event you saw him coming out when you drove
up, is that correcU
A. Didn't see him, I saw him on the outside.
Q. As you drove up?
A. That's right, sir.
Q. W11at did Mr. Todd do there at the restaurant during
the time you were ordering and having your sandwiches and
coffee or whatever you had?
A. He was talking to us, he came to the car where we were.
Q. He stayed around there until you all had finished?
A. I don't remember for sure exactly, I don't know whether
it was one minute before we :finished or exactly
page 325 ~ what time, I don't remember when Mr. Todd
pulled out exactly.
Q. Can yo.u give us an estimate of the time that you stayerl
at Triangle?
A. Oh, not over ten or fifteen minutes I don't guess.
Q. Then you left there and drove on south on No. 1?
A. That's right.
Q. Did you stop any further Y
A. No, sir.
Q. Until you had this wreck?
A. No, sir.
Q. I helieve you said yesterday that you were driving about
40 to 45 miles an hour 7
A. That's right, sir.
Q. Did you drive that same speed0
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Mr. Moncure: I know that we are going over what we
went over by both sides. He said 45 and he kept it about that
speed.
Mr. Boyd: What I want to do is to go back to find out if it
was the same from ·washington, that's the only reason I asked
him that question.
Q. What was your speed from W asbington to Triangle Y
A. Approximately the same.
page 326 ~
Q. Approximately the same all the way from
the time you left 1Nashington f
·
A. That's right.
Q. What time did you say this accident occurred?
A. I don't know, sir, what time, I did not look at my watch.
Q. You have got no idea about what time it occurred 1
A. I understand it was about 9 o'clock, it could have been
9 :15 or quarter of, I don't know.
Q. Where was Mr. Mookler when you and }\fr. Todd were
talking?
A. I don't remember seeing him, Mr. Mookler, I don't believe-I think I saw a man sitting in the car, I don't remember
him standing by my car talking to me because I did not know
Mr. Mookler?
Q. Do you know who he was?
A. No, sir.
Q. Did you know he was with Mr. Todd 7
A. Yes, Mr. Todd told me that this man was traveling with
him, but I had never seen him before, did not know him.
Q. You don't know where Mr. Mookler was when you went
to the service station?
page 327 ~ A. No, sir, I wasn't paying any attention to
Mr. l\fookler, I did not know him.
Q. Was he with l\izy. Todd?
A. Mr. Todd said be was traveling with him.
Q. Was he standing by him when he was talking to you?
A. No, sir, I don't believe so, I don't remember, I was talking to Mr. Todd, I don't remember whether Mr. J.\fookler was
standing there or not, I don't remember.
Q. You never did see Mr. Todd in the restaurant?
A. In the restauranU
Q. Uh huh.
.
A. No, sir.
Q. He was standing outside during the whole time tlmt you
saw him!
A. That's right, sir.
0
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Q. You .all were talking and reminiscing about old times
and old friends t

.
1\.. That '.s ri.gh t.
Q. Then you said you don't even know when he pulled out 7
A. No, not exactly, no, sir.
Q. How did you know that he was right in front of you, 51
feet or whatever it was that you said?
A. I knew his car.
page 328 ~ Q. ·when did you get behind him if you did not
know when he pu1led out?
.
A. I must have gotten bel1ind him as soon as he pulled out
because I saw him immediately ahead of me after I backed
:around and turned in the highway.
Q. You pulled out and were 51 feet behind him but you did
not lmow when he pulled out, is that right 1
A. Exactly the time, no. He said he was going on to Richmond. Aud I said, '' V{ ell, I am going on home,'' so we had
to pull out about the same time.
Q. You did not see him pull out?
A. Not particularly. I might have seen him back his car
but I don't remember seeing him back out, no.
Bv Mr. Moncure~
·Q. You were not going to Richmond, you cut off I believe
you told us right outside of Fredericksburg?
A. Yes, sir, I cut off at Fredericksburg, but he was going
to Richmond.

on

Bv Mr. Gravatt:
"Q. Mr. Dodson, from what point or place in Washington
did you leave?
A. Northwest Washington.
Q. Could you give us the address or the street 7
A. 18th and Columbia Road is the street that
page 329 } runs off there, not too far from 18th Street and
Columbia.
Q. You had to come all the way through the City of Washing-ton, 18th and Columbia Road is about two-thirds of the
way through Washington which you had to come, isn't it 7
A. I don't lmow how much of the city I came through, I
rame down 18th Street and then crossed over on ''U'' and
-crossed over and came down 14th Street Bridge.
Q. Hov, long did it take you to get through the City of
Washington?
A. I don't know, sir, I did not time it.
7
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By the Court:.
Q. What day of the week was this, sir t
A. Friday, sir..
By Mr. Boyd~
Q. Would you make an estimate- of the time, you lived illl
Washington at the time, you know the route you traveled and
you know the traffic conditions in Washington at the time Y
A. I have never timed my trip through vVashington.
Q. Can't you give us an estimate of the time it takes you t
A. No, sir, because it varies, it. depends on the traffic and
so forth.
Q. Don't you .have any recollection about traffic:
page 330 ~ on this particular Friday night?
A. No, I don't remember whether it was too
heavy OT whether it was-if I remember correctly it was probably ordinary, I don't know.
Q. Just what?
A. I don't know, sir.
Q.. Just ordinary, is that wnat yon said r
A. I said it could have been.
A. Assuming it was just ordinary, whatever ordinary is-,.
give us your estimate.
A. I can't estimate it because I don't know how long- if
takes to get through the city, I never timed it.
By the Court ~
Q. Is there any speed limit in Washington¥'
A. Yes, sir.
Q. ·w·hat is· tl1e speed limit in Washingtonf
A. Well, sir, it is so many sections, I would not know exactly, it varies from 15 to 25 to 35 and it depends upon
whether it is a business section or residential section or what ..
Q. 18th Street,·what kind of a street is thaU
A. l 8th is mostly residential, there are some businesses..
Q. Would that be a 25-mile zone Y
A. I believe so, yes, sir.
page 331 r Q. 14th Street, what is that Y
Mr. Moncure: Aren't we getting mighty far afield from
Stafford County, finding out what the speed limits in Washington aref
·]\fr. Boyd: One of the questions involved in this case concerns this, it is going to be- a question of speed, that he had

,,
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to cover a certain distance in a certain time, and I think it is
right important.
Q. I think it is proper to ask you what the speed limit
on 14th Street is, do you knowY
A. I don't remember, sir, I might have known it but I don't
remember.
Mr. Moncure: Suppose he drove 50 miles an hour on 14th
Street, what concerns would that have with this accident
down on this highway here in Stafford Y What if he drove
60 up there Y·
The Court: If he drove 60 on 14th Street that would be all
right so far as Stafford County is concerned.
Mr. Boyd : I would like to ask him again, and I think it is
a reasonable question for a man who lives in a town or knows
where he is. going and what street he is planning topage 332

~

A. I don't think it is reasonable, sir.

Mr. Moncure: One minute.
The Court: He said he never timed himself coming
through Washington.
A. I don't lmve any idea, sir.
Mr. Moncure: I have no objection to counsel's asking any
questions that he desires, but I do strenously object to the
Court's asking these questions in the presence of the jury.
The Court : You may ask him, but I believe he has already
answered you.
·
Mr. Boyd: He objected to the question and I was merely
trving to explain0Mr. Moncure: I objected to the Court's questioning as to
the speed in Washing-ton, that was the only objection I made.
Mr. Boyd: I would like to ask the man to estimate it, sir.
A. I have answered it, sir.
By Mr. Boyd: (Continued)
·
Q. And you refused to make any estimate?
A. That's right, because I do not know.
By Mr. Moncure:
page 333

~

Q. Do yon know the exact time ·that· you left
Washington T
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A. No, sir.
Q. Do you know the exact time that the accident occurredY

A. No, sir.

Witness stood aside.
Mr. Spelman: If Your Honor please, we rest our case.
The Court: All right, Mr. Moncure.
Mr. Moncure: Yes, sir, I would like to call Mr. Todd.
DONALD W. TODD,
first being duly sworn, testified as _follows:
DIRECT EXAMINATION.
By Mr. Moncure:
Q. Give us your full name, please, sir.
A. Donald W. Todd.
Q. Where do you work, Mr. Todd?
page 334 ~ A. I work in refrigeration, Baltimore.
Q. ·where were you born and raised f
A. Baltimore, Maryland.
Q. Do you know Mr. Dodson here and his brotherf
A. Yes, sir.
Q. Where did you know them, sir f
A. Virginia.
Q. Whereabo:uts in :Virginia f
A. Edwardsville, Virginia.
Q. What were you doing in Edwardsville?
A. Visiting my aunt.
Q. How old were you back in those clays?
A. It was from about when I was a boy of eight.
Q. And you met them down in that area T
A. Yes, sir.
Q. They lived there f
A. Yes, sir.
Q. Did you run across Mr. Dodson on August 31, 1951,
which was the Friday evening I believe before Labor Day of
that yearf
A. 'Yes, sir.
Q. Where did you see him, sir?
A. At a restaurant at Quantico, Virginia.
1
Q. Inside or outside f
A. Inside.
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page 335 }

Q. What were you doing in there?
A. I was on a trip to Richmond.
Q. And he crone in the restaurant, did he?
A. He came in, he was already there.
Q. "\Vas he already there when you got there!
A. Yes, sir.
Q. How long would you say you all were there, Mr. Todd f
A. Approximately 15 minutes.
Q. ·when you left there was there any pre-arrangement as
fto who would follow who or who would lead off, or that you
:all were to travel together or anything of that sort 7
A. No, sir.
Q. Do you remember who pulled out :firsU
A. I did.
Q. Did you know he pulled out behind you or whether he
idid or not?
A. No, sir.
Q. As you came on down the highway was he following you
<0r did you know he was following you, I mean before the accident happened down there, did you know he was following you
,or noU
.A.. I assumed he was.
Q. Who was in the car with you 1
page 336} A. Mr. Fred Mookler.
Q. What kin or relation was he?
.A.. He is my wife's uncle.
Q. Wbat was he doing- in your carY
A. We were going to Richmond together.
Q. Now coming on down to Richmond here past Stafford
Courthouse about what was your rate of speed?
A. I don't remember.
·
Q. Now you don't know your exact speed Y ,
A. No, sir.
Q. Do you think you were speeding or going within the
legal speed limit?
A. Within the legal limit.
Q. Did you pass anything along the road, did you pass
Stafford Courthouse here Y
A. Yes, sir.
Q. Did you pass any other vehicle?
A. Yes, sir.
Q. vV11at did you pass?
A. A tractor and trailer truck.
Q. When you were in the act of passing it, before or after
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you passed it did anything unusual occur, sir, tell the jury i111
your own words what you saw and what happened Y
·
A. As I was passing the truck, a pp roaching:
page 337 } the truck, I looked ahead. And I saw three pairs.
.
of headlights ahead of me. And I speeded my car
up and :Rassed the truck and pulled over to the side. Then
this other carQ. Talk a little louder-

""'

The Court:: Start ove1· again,. we can't hear you. You saidi
you saw three headlights ahead of you Y
Mr. Ashby : No, sir, he said three pairs.
A. I was passing the truck. A'!, I passed the truck I looked
up the highway and saw three pairs of headlights.
Q. Let me stop you there, were they one behind the other
or were they abreast or whaU
A. Abreast.
Q. What did you do r
A. I pulled ahead of the truck,, pm myQ. Did you have any difficulty in. doing that?
A. Well, I had at that time a car which had overdrive, and ·
I put the car in overdrive and went around in front of the
truck as this third car passed me·.
Q. Was it close passing or· was it plenty of distance between
yon and this third car Y
A. Clos·e passing, sir.
Q. This third car that you speak of, in whfoh
pag·e 338 ~ lane of the highway was it?
A. Southbound passing lane.
Q. Going in which direction?
A. North.
Q. Did that car that was in the southbound passing Janegoing north hit anything behind you that youlrnow of or notf
A. Yes, sir.
Q. Did you see it or hear it or how did you know it bit
something?
A. Well, at the time that be passed me I knew he was closer.
and there were cars following- me. And I looked in my mirror
and the car which was behind me, I saw his headlights swerveand tl1en disappear. I pulled to the side of th.e road and
stonped. And I found out that it was the Dodson car which
had ·been hit.
Q. That was the first you knew it was Dodson's car?
A. That was the first I knew it _was Dodson, yes, sir.
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Q. Did you go back and find out whether it hit anything

elsef
A. Yes, sir.
Q. ·what else had it hit f

A. A tractor and trailer truck that I had passed.
~

Mr. Boyd: Unless he saw what he is talking
about I don't want him to tell the damage he saw
and who hit who. If he knows who hit what then he can tell it.
Q. "\Vhat damage did you find to any vehicle behind you
and what position did you find them inf
A. vV e· walked back on the road. And the first vehicle we
approached was the Dodson car. It had damage to its left
rear fender and its axle bolts had been sheared off.
Q. Still sitting up on all four wheels, wasn't it f
A. Yes, sir.
Q. ·what was behind that¥
A. Behind that was the tractor and trailer truck.
Q. \Vha t if any damage do you remember that you found on
thaU
'
A. All it had ,vas the bags which had hen scraped on the
side of it, and whatever it was carrying, the contents of
them I don't know, but that was on the ground.
Q. \Vhat did you find behind that?
A. Behind that two cars had crashed headon.
Q. ·where were they in the road if you recall!
A. In the southbound passing lane.
page 339

CROSS EXAMINATION.

page 340

~

By Mr. ,Gravatt:
Q. As you passed this tractor and trailer truck
you did not tell us where it was, was it beyond this Courthouse on No. 1 Highway when you passed it f
A. I know where I stopped. Now was it beyond this Courthouse?
Q. Yes, beyond this place here, Stafford Courthouse on
No. 1 Highway?
A. Yes, sir.
Q. vVas it on a hill or where was it?
1\.. vVhen I had passed it, when I swung in front of the
trnck it was at the crown of the hill.
Q. The truck was on the crest of the hill, on the top of the
hill wlien you got past it?
A. No, sir, I passed it on the crest, it was behind me.

r?
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Q. You passed it on the crest?
A. It was approximately a carlength behind me, it had not
cleared the crest of the l1ill. I passed the truck at the crest
and was going downhill when I stopped.
Q. You passed it at the crest of the hill Y
A. Yes, sir.
Q. And after you got past, this other car came on over,
and when the other car passed it, the truck 1 suppose had
gotten past the crest of the hill, is that correct Y
page 341 ~ A.. By past, how far do you mean past Y
Q. You told me just this moment that when you
passed this truck, when you g·ot in front of it, that the truck
was at that time on the crest of the hill about a carlength
behind you, it was on the crest of the hill, is that correct Y
A. When I went in front of the truck I was at the crest of
the hill.
Q. You were at the crest of the hill?
A. The truck was a slow moving truck, and it was not at
the crest of the hill at the time.
A. Not quite at the crest of the hill?
A. No, sir.
Q. Then I ask you whether or not the truck was on the
crest of the hill or south of the crest of the hill when the
other car passed it that was following you Y
A. I would say on the crest of the hill.
Q. On the crest of the hill Y
A. Yes.
Q. Is that correct Y
A. On it or behind it.
Q. On it or behind it Y
A. Yes, sir.
Q. Well, which is it nowY
A. Well, right there at. that-at the crest or
page 342 ~ slightly behind it. You have to depend upon the
speed we were traveling.
Q. Then the other car passed the truck immediately after
you passed it then, if the truck was a carlength from the
~rest of the hill when you went by it. ·and you said you don't
know whether it was on the crest or below the crest when the
Reconcl car passed it, then the second car must have passed it
almost at the same time that yon did, musn 't it?.
A. It passed me as I pu11led in front of the truck.
Q. Who passed you Y
· A. The other car coming in the opposite direction.

...'7'.'
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Q. I am talkmg .about the car behind you that w.ent past
the tr.uck, that you said you saw in your mirror swerve!
.A. Yes.
Q. Where was the truck when that car passed, sid
.A. On the crest of the hill.
Q. On the crest of the hilU
A. Yes, .sir.
Q. And this .second ·car was I gather from your testimony
immediately behind your car Y
.A. It depends on what you mean by immediately.
Q. Of oourse i:t does, I am going to ask you to tell me how
far it was behind you Y
:page .343 } A. I would say approximately two or three .carlengths.
·
Q. Approximatefy two or three carlengths?
A. Yes, sir.
·
Q. What is a carlength?
A. Approximately 12 .or 14 feet.
Q. So it was from 24 feet to 36 feet behind you when it
.:passed the truck?
A. Approximately.
Q. Approximately!
A. Yes, sir.
1

Mr. Moncure-: 12 to 14 the witness said, Mr. Gra~tt.
].\fr. Gravatt: He said from two to three, and I put that
between 24 and 36. If you think that is unfair to him you put
it anywhere you want to.

Q. When you got to the crest of this hill passing_ this truck,
:and looked down and saw these three headlights approaching
you abreast, how far uould you see down No. 1 Highway at
that time?
A. Half a mile to three-quarters of a mile.
Q. Half a mile to three-quarters of a mile. Was there any
reason whv a vehicle 24 to ·36 feet behind you could not see a
.. half a mile or three-quarters of a mile down the
page 344 } highway?
A. I was the leading vehicle.
Q. You were the leading one?
A. Yes.
Q. Was there anything other than your vehicle in front of
you, excuse me, I mean in fro~t of him that would keep him
from seeing a half a mile?
A. I don "t know.

1.~4
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Was there anything between your vehicle and his vethat would prevent him seeing as far as. you could see t
The vehicle that missed me i
The vehicle that missed you t
Yes, sir.
Q. That had headlights on it t
A. As I pulled in front of the truck tlle vehicle passed me,.
so 11aturaUy the other vehicle and my vehicle would be in
his way.
Q. You mean the approaching veI1icief
A. The approaching vehicle from the opposite dfreciion:
Q. I see, now when you saw this vehicle that you said was:
approaching you, you also saw two other veI1icies, is that
right, all abreast in the highwayf
A. Yes, sir.
Q. Give me the location of the ligI1ts that werepage 345 f on those two other vehicles f
A. They were headlights.
Q. In refation to the highway!
A. They were headlights.
Q. All right, they were I1eacllights. Now where were they
in re'lation to each otJ1er on the hig·hway in front of you f
A. W eII, sir, I don't know whether they were on their
:renders or bumpers.
Q. I am not ta1kiug aoout tlle ligI1ts, but I am talking about
the vehicles, were tI1ey side by side f
A. Yes, sir.
Q. One behind the other or was it one in f rorrt of' the other r
A. As far as I can tell at night, driving at nig·I1t I s~w six
Iig;hts.
Q. Six lights Y
A. In otller words, for me to see six lights they would haveto be abreast.
Q. So they were all abreast then 'Y
A. Yes, sir·, as far as I could tell.
, Q. And this outside set oi headlig·hts was over to its Ieft of
the center of the hig·hwayf
A. Yes, sir.
.
page 346 r Q. Occupying the entire space between the
center of the highway and its left side of tile vehicle 7
A. Occupied the lane that I was in.
Q. Then tbere was another ~et of headlights over to the· left
of that, is that rig·ht t
Q.
hicle
A.
Q.
A.

,,
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Mr. Moncure: To tlie right of that, you mean.
l\fr. Gravatt: Well, the left as he was facing.

Q. To your left, of the approaching set?
A. I don't understand you.
Q. Well, I understood you told me there were three abreast?
A. Yes, sir.
Q. And you said one set of them was in what you described
as the passing south lane?
A. Yes, sir.
Q. The other set, thP. next set to the left of that or to the
east of that, the next set of headlights, wl1ere were they located on the highway?
A. I would not bP ablP. to sen those.
Q. Didn't you testify that you saw three sets of headlights Y
A. None to the right of me.
Q. I am talking about to your left Y
page 347 ~ A. I still don't quite understand if I saw these
sets of headlights they would be to my left.
Q. Were they occupying· the entire right-hand side of the
road as you approached from the south as well as one lane or
one space of one vehicle to the left of the center Y
A. You mean what was in my right-hand Janet
Q. No, to your left on t11e highway, where were these three
cars and how much of the highway did they occupy as they ap-·
proached you?
A. As much highway as three cars abreast could occupy on
a four lane highway.
Q. That took the whole thing then i
A. Yes, sir.
Q. And left you the space for one car over on the extreme
southbound lane 1
A. It left me no space, sir, the truck was right there, I had
to pull in front of the tl'uck.
Q. You had to pull in front of the truck, you had to get between the truck and these approaching headlights?
A. Yes, sir.
Q. And you had how much space to get between the truck
and those approaching headlights?
A. Well, I was on the tail of the truck.
page 348 ~ Q. You were what,
A. On the tail of the truck, and I passed the
truck..
Q. You were on the rear of the truck Y
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A. I passed the truck and swung in front of the truck as he
came by me.
Q. How much space did you have between the front of the
truck and this approaching set of headlights?
A. I don't know how long the trailer truck was.
Q. You still don't understand me. You were not in front
of the truck Y
A. Yes, sir.
Q. What was the distance between the approaching· headlig·hts coming from the south nearest to you and the front end
of the truck when you drove between the truck and the headlig·hts, what was the distance apart of the truck and th~t car
when you drove between them t
A. I still don't think I follow you, what was the distance between the a pp roaching vehicle and me Y ·
The Court: The distance between the truck and you when
you cut in front of it.

A. He passed me as I pulled in.
The Court: I know, but the truck had to be behind you before you could get past him, wasn't it Y
~

.A. The truck was behind ~e, yes, sir.
Q. How much distance was it between you and
the truck when you pulled overA. When I pulled over 7
page 349

The Court: Yes, sir, when you cut in ··front of the truck how
much space was there between you and the truck f
A. Approximately two carleng'ths.
Q. How much space was tl1ere at that time between you and
this vehicle which was approaching you on your side of the
road?
A. When he passed me? Is that what you said?
Q. Yes, sir.
A. I said approximately two carlengths. The truck was approximately, it approximately had dropped two carlengths behind me.
Q. How far in front of you was the other approaching Gar-

The Court: The one in your southbound passing lane, how
far was that from you at the time Y
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A. Right there.
Q. Can you give any estimate as to distance?
A. He passed me when I was approximately two carlengths
:ahead of the truck.

page .350}

Mr. 1\Ioncure-: He can't do anything· more than
estimate it. He l1as said that he was two carlengths in front of the truck when the other vehicle approached
him in the ·southbound passing lane and passed him. That is
the best ·estimate he can give, and he has repeated that and
;gaid it a half a dozen times, and I think that is sufficient.
Mr. Gravatt: Do you have any obje·ction you want to make,
Mr. Moncure?
Mr. Moncure: I have already made it.
Mr. Gravatt: If you have one I would appreciate your making- it, but please let me ·examine this witness. This is a material question and I am entitled to a fair answer.

Q. Now, Mr. Todd, I am not certain that you understand me
ad I ,vant to be entirely fair with you, I don't want to get any
:answer from you that you don't understand.
Mr. Moncure: I object to Mr. Gravatt 's statement as to
what he wants to do. Ask the witness a question and don't
make your jury speeches in the examination. I am objecting
to that now and and ask it be ruled out.
The Court: Ask a question, Mr. Gravatt.
page 351}

Q. You have testified that you passed this truck
in what would be the southbound passing lane in
this highway if it were marked with lanes, is that correct Y
A. Yes, sir.
Q. You testified that three vehicles approached you abreast
from the south, one of the vehicles occupying the space that
would be the southbound passing· lane if the highway were
marked with lanes, is that correct?
A. Yes, sir.
Q. You testified that you got in front of this truck two carlengths and pulled your vehicle back to the right Y
A. Yes, sir.
Q. To the extreme southbound lane T
A. Yes.
Q. Now I want you to tell me how far from your car at the
time that you pulled in .front of the truck to get back in the
southbound lane, the driving lane, how far from your car at
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that time this' vehicle· was that was approacliing-you from t1ie
south in the· southbound passing lanef
·
A. Right on me.
Q. Carr you estimate· that in cariengtns· or in feet?
A. One foot if you want to estimate it, it was
page 352 f tI1at close at the time I swung over-, the car was.
right. there.
Q. You believe that it was a matter ofA. If I had·not pulled over I would have been bit.
Q. Then your testimony is.that that car missed your-vehicle,r
A. Yes, ·sir.
Q. By a matter of a foot f
A. If you want to get tecimicaI.
Q. I don't want to be technical bnt:M:r. Moncure ~ Let the· witness finish his answer.

A. I can't estimate speeds at nigI1t like that. I know it was:
a close call, if I had not pulled over I would have been hit, now
in estimates of a foot or anyt!ling I cannot tell you, I don't
know.
Q. But it was a matter of feet!
A. I don't know.
Q. Of a few feetf
A. I don't know.
Q. Tenfeet?
A. I don't know, I don't know.

page 353

'"'·

f

l\fr. Moncure: The witness has said he cloesn '"t
know and he has asked him three times, and besays he doesn "t know..

A. I would be unfair to mys-elf and anyone else if I answered that because I don't know.
Q. Were you concerned for fear this car was going to hit
youf
A. Yes, sir.
Q. And you escaped it by speeding up your car and pulling
it back into that lane f
A. Yes, sir.
Q. Otherwise you would have been struck'/
A. Yes, sir.
Q. This was Friday ev-ening· before Labor Day week end,.
was it noU
A. Yes, sir.

'!
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,v

Q.
as the traffic on No. 1 Highway heavy or light that
night as you all were going· down T
A. Heavy.
Q. ·would you say very heavy?
A. Very heavy.
Q. Was it normal for vacation traffic on a week end night
of that kind Y

Mr. Moncure: Now what is normal for vacation traffic? The
man said it was l1eavy.
·
The Court: Yes, he said it was heavy, I don't
pag·e 354 ~ think it was normal then, it was bound to have been
heavy.
CROSS EXAMINATION.
By Mr. Spelman:
Q. On the evening· of August 31, 1951 you said that before
reaching the scene of tl1e accident you had made a stop up in
Quantico, or at Triangle?
A. That's right.
Q. At a restaurant?
A. Yes, sir.
Q. Did you go into the restaurant?
A. Yes, sir.
Q. What did you do in there, did you order dinnerY
A. No.
Q. Did you have anything to eaU
A. Yes.
Q. When you got there did you see anyone you knew?
A. Yes.
Q. Who did you see that you knew?
A. l\fr. Roy Dodson, l\fr. Raymond Dodson.
Q. You say Roy Dodson, you mean Samuel Roy Dodson, the
defendant in this case?
A. Yes, l\fr. Dodson, that's correct and Mr. Roy
.
page 355 ~ Dodson's wife.
Q. All three of them were in the restaurant?
A. Yes, sir.
Q. What were they doingY
A. Eating I imagine, that's what you go in a restaurant for.
Q. Were they seated at a tablet
A. I don't know whether there were tables in there or not.
Q. But they were eating in the restaurant?
A. They were eating, having coffee, yes, sir.
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Q. How long· since you had seen Mr. Dodson previous to
this timer
A. Possibly five or SL"'{ years.
Q. You had not seen him for ,five or six years, and you testified five or six years ago you were friends?
A. Five or six years ago, yes.
Q. Previous to that you had seen him as a friend, is that correct?
A. Well, I woµld testify that I have not seen him five or six
years, but we have been friends since boyhood.

The Court : Hince they were eight years old he said.
Q. After you noticed him did you go over and
talk to him?
A. Quite naturally, I think that is quite natural.
Q. How long did you talk to him?
A. Approximately five minutes, ten minutes.
Q. Then what did you dot
A. Got in my car and proceeded to Richmond, Virginia.
Q. Didn't you eat?
A. Vv e took our stuff out.
Q. You ate in the car?
A. Yes, sir.
Q. As you were driving?
A. Yes, sir.
Q. Did the Dodsons leave at the same time that you did?
A. I believe they did, I don't know.
Q. ·when you pu11ed out away from this restaurant did you
notice whether Mr. Dodson pulled out also at that time?
A. Nope.
Q. You didn't notice it?
A. No.
Q. Did there ever come a time when you noticed whether
Mr. Dodson was behind you or not?
page 357 ~ A. No, sir, I drive my car in front, not behind
me.
Q. So you did not look in the rear view mirror to see whether
he had followed you?
·
A. No, sir.
Q. You were not aware at any time he was behind you?
A. I was aware he was behind me, I did not know what car.
Q. Were you ever aware that Mr. Dodson's car was behind
you?
A. No, sir.

page 356

~

.,..
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Q. You never were during that trip down f
A. No, sir.
.
Q. You stated, if I understood you rig·ht, that you pulled
~round this truck to pass iU
A. That's correct.
Q.. And then noticed as you claim a car coming up in the
:southbound passing lane which caused you to cut over in front
of the truck to avoid being hit!
A. Correct.
Q. You testified that you looked in· your rear view mirror,
:saw the headlights of the car behind you swerve and disappear,
that was your testimony f
· A. Yes, correct.
page 358} Q. At what point did you start to look in the
rear view mirror, Mr. Todd?
A. After the other car, immediately after the other car has
passed me so close I glanced in my mirror because I knew
,other cars were following me.
Q. Fine, now when you glanced in your mirror liad you already pulled over and had straightened out or were you still
at an angle?
.A. Still in the act of it, sir.
Q. So that your car with respect to the side of the road was
at an angle 7
A. No, it wasn't-it was oblique.
Q. Oblique?
A. Yes, sir.
Q. Tell the jury if you are at an oblique angle on a highway
:and you look in your rear view mirror, what do you see?
A. Two lanes of the rear view.
Q. I beg· your pardon T
A. The lanes that are behind you.
Q. I want to get this clearly established about this mirror
business!

J\fr. Moncure: I object to the side remarks of counsel.
The Court: What was that?
page 359} J\tir. Moncure: I am objecting to the side remarks of counsel. He should question the witness.
The Court: All right, gentlemen, disregard the side remarks.

Q. Now this is the road, let's assume that this pad I am
holding is the road (indicating with law books), and that you
are going this way (indicating) 1
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A. Uhhnh.
Q. Take· this pencil now and place it, you said yon were on
an obliqne angle°l
A. Yes, sir.
Q. Now let's say this is the side of tile road ·and yon had
just cut, now go ahead and draw it. I want you to draw the
position of your car when you looked in your· mirror?
A. We wm say these are the two southbound lanes, wellQ. Show us where the truck was?
.
A. The truck would be approximately here (indicating).
Q. Perhaps we had better use this legal pad to indicate onr
let's indicate on this, please, now make an arrow for south so•
you will know, then indicate tI1e truck, and place
page 360 ~ your car.
A. My car, as I said, was approximately two
carlengths ahead.
Q. All right, now I am asking you to place your carf
A. I am placing my car. ·
Q.. Is that the position of your car when yon looked into themirror (indicating)!
·
A. That is the position of my car.
Q. Now place the Petcosky car at that point, where was the
Petcosky car at that point?
·
A. The Petcosky car at that point was right here,. at this
point (indicating).
Q. At the point when you were pulling over and looking in
the mirror where was the Petcosky car, that is what I want the
j.ury to know T
A. R.ight there (indicating).
Q. So that I10w long- a time would you say had elapsed, hat.1'.
you just pulled over or what?
A. I don't know how long a time it took.
Q. "\Vas it more than three secondsi
A. I don't know.
Q. Now you w·ere in the act of pulling· over-

pag·e 361

~

1\fr. Gravatt~ Let him draw tbe wl10Ie highway
on there, all the lanes so it won't be misleading.
Mr. Spelman: .All right, sir.

A. (Witness now drawing in the lanes) Of course this over
here would be the shoulders of the highway, you see (indicating).
'
Q. Mark the truck with a letter '' T ',·, and mark your car

,,
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"0" and put the letter "P" next to the Petcosky car.
A. Yes, sir. (Witness doing same.)
Q. Where you have marked "P" is where you say the
Petcosky car is Y
A. Yes, sir.
·Mr. Spelman: I will walk over and just sit this down by
the jury so that they can see it. This is the highway at the
time, this is supposed to be the center line here (indicating).
Mr. Gravatt: Which is south here Y ,
Mr. Spelman: This is south here going this way, the arrow
· going this way is south, this is north, this is the truck, isn't
that right?
A. Yes, sir, that is the truck there, and this is my car here,
and this is the other car (indicating).
Q. Did you have to pull your car over in order
pag·e 362 ~ not to be hit, did you have to pull the car sharply
to the right¥
.A. I did not pull sharply, no, sir.
Q. And while you were in the act of pulling out of the way
of the car, the car which had as you said almost run you off
the road, you then glanced in the mirror, is that right f
.A.. Yes, sir.

Mr. Gravatt: I would like to ask that that map be filed as
an exhibit with this witness' testimony, please, sir.
The Court: All right, I will mark that as Exhibit Todd 1.
lVIr. Gravatt : What is this " C " on here f
A. That stands for car.

:M:r. Gravatt: Your car?
A. Yes, sir.
Q. After this happened did you bring your car to a stop?
A. Yes, sir.
. Q. Now you say that after you did that you got out and
walked back, and the first car you came across was the Dodson
car!
.A.. Right.
page 363 ~ Q. Where was the Dodson car?
.A.. On the shoulder of the road.
Q. And you said his axle was sheared off?
A. Yes.
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Q. vVas that the left rear axle?

A. That's right.
Q. ,vbat other damage did you note on this car?

A. The fender, the rim to the tire was squeezing out, it had
been mashed.
Q. Did you talk to Mr. Dodson?
A. Yes.
Q. Did you talk to him about the accident 1
A. I asked him what happened, naturally.
Q. Diel you tell him at that time as you now tell us that you
bad been driven off the road immediately in front of him 7
A. Yes, I mentioned he almost hit me.
Q. You mentioned that1
A. Yes.
Q. You are sure of that?
A. Yes, sir.
Q. After you then walked back to the Dodson car you went
to the truck, from the Dodson car to the truck, is that right
A. That's right.
Q. Then from the truck you walked back to the
page 364 ~ scene of the damage?
A. That's right.
Q. How long did you remain there T
A. I don't know.
Q. Did you remain there long enough for the bodies to be
removed?
A. I don't know.
Mr. Moncure: There were no bodies involved, nobody was

killed.
Q. All right, the injured people.
A. I don't know the elapsed time, there were ambulances
there.
Q. I am not asking for the elapsed time. Did you stay
there long enough for the ambulances to come and remove
the injured people, or did yon leave before the injured people
were picked up or afterwards?
A. (Pause) I don't know, I approximately was there half
an hour to an hour I imagine.
Q. With whom did you leave when you left 7
A. Mr. Mookler.
Q. Who else?
.A. That's all.
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Q. Isn't it a fact that you drove Mr. Dodson and his party
back to a garage to wait for their car to be repage 365} pairedt
A. The car ,vas towed back.
Q. Did not you take the Dodson party back and wait with
them, did not you transport them back to the garage 7
A. Yes, .sir, I believe I did. ·
Q. Why didn't you state that in the first place when I
:asked youf
A. You clidn 't ask me, you asked who was in the ear and
I said lVIr. Mookler.
Q. I asked you with whom did you leave and yon said Mr.
Mookler, please think before you answer the question.
Mr. Moncure: Now wait one minute, I am not going to
·sit here and let him tell my people how to testify. There were
two trips he went on, one when he went with the other gentleman to Richmond. He was asked where he went after this
-accident was over and who went with him, and he said Richmond~
A. Yes, Ricl1mond, Virginia.

.

. ..

.\

.

\

·-·. ·'·. -

:M:r. Spelman: Just a minute, you will have an opportunity

to examine this man again.

Mr. Moncure: I am not going to let you tell my client to
think, you have no right to make such remarks,
page 366 } he can't protect himself. You asked him when he
left for Richmond who was with he with and he
told you he left with this man.
The Court: All right, gentlemen, let's stop quarreling.

A. You asked me who was in the car and I told you.
Q. Did you take the Dodson car in to the garage afterwards?

A. Yes, sir.
Q. Was there any discussion in the car between you and
~my of the other members of that party on the way back to
the garage!
A. Quite naturally.
Q. A. discussion about what Y
A. The events of the evening.
Q. Was MooIder in the car 7
A. Yes, sir.
J
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RE-DIRECT EXAMINATION.
By Mr. Moncure:
Q. How long did you stay at the garage wi~h Mr. and
Mrs. Dodson and his brother Y
A. Long enough to see that they would be taken care of
and able to go on their way.
page 367 } Q. Then what did you do, sir?
A. Then we proceeded to Richmond, Virginiap
Q. Who is weY
A. Mr. Mookler and myself.
Q. You were the only two in that car who went on to Rich- '
mond; is that right?
A. Yes,, sir.
Q. You spoke of the axle being chewed off of the Dodson
car1'
A. Yes, sir.
Q. Did you note wl1at sort of shearing it was and whether
it was complete or not, sirY'
A. Yes, sir, the bolt was completely sheared off.
Q. The bolt on the end of the ~°"\:le, isn't that right!
A. Yes, sir.
Q. Which holds the wheelY
A. Yes, sir.
Q. The axle was not so broken so that the wheel had come
off, was itY
A. It just sheared it.
Q. Just tl10 bolt was sheared Y
A. Yes, sir, as if you had chiseled it off.
Q. It would sit up on all four wheels arter the
page 368} accidenU
A. Yes, sir.
Q. The wheel l1ad not come off f
A. No, sir.
Witness stood aside ..

I ... ,
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MRS. ADELE DODSON,
a witness introduced in behalf of the defendant Dodson, first
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Moncure:
Q. Mrs. Dodson, have you ever testified before in your life 1
A. No, sir.
Q. You are the wife of Mr. Dodson, are you not?
A. Yes, sir.
Q. ·where do you all live now Y
A. Warsaw, Virginia.
Q. In August of 1951 you all were living where?
A. "\Vashington, D. C.
Q. Where were you all going that night Y
page 369 ~ A. Edwardsville, Virginia.
Q. Do you know what time you all left Washington?
A. I can't say exactly but it ,was approximately seven.
Q. Around seven o'clock?
A. Yes.
Q. Do you know what time the accident happened?
A. I think it was around nine~
Q. I do not believe I have ever asked you those questions
·
before, is that right¥
A. No, sir, you have not.
Q. Do you know how fast you all were coming as you came
on down the highway 1
A. ·well, I don't watch the speedometer but my husband
always drives at approximately 45.
Q. So you don't know what his speed was T
A. No.
The Comt: What was that la.st statement?
Mr. Moncure: Judge, she said she doesn't watch the speedometer and does not know how fast he was driving but he always drives at approximately 45.
Q. Did yon all stop before you had this accident somewhere
up the road?
A. Yes, sir, we stopped at Triangle, Virginia.
page 370 ~ 0. What did you do when you stopped up there?
A. We had a sandwich.
Q. Did you see. anyone you knew up there?

I
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Adele Dodson.
A. Well, I did not know Mr. Todd but· my husband did, I
first met Mr. Todd that night.
Q. Do you remember whether your husband went in the
restaurant or met Mr. Todd outside, do you remember which
it was?
A. No, sir, I don't, I remember ::M:r. Todd came over to
the car to speak to me.
Q. Do you remember whether your husband went in or not?
A. I don't remember, sir.
Q. Do· you remember Mr. Todd did come out the car and
speak to you Y
A. Yes.
Q. Did you go in Y
A. No, I didn't go in.
Q. Now as you came on down the highway did you know
whether you all were following Mr. Todd's car or whether
you left together or not?
.
A. He pulled out ahead of us and we were behind his car.
Q. You all were right behind him Y
A. Yes, sir.
page 371 ~ Q. As you came on down the highway did you
all have occasion to pass any vehicle ahead of
you, a truck or anything like that Y
A. Yes, sir, we passed a truck.
Q. While you were passing that truck did anything happen?
A. Yes.
Q. Tell the jury what you saw coming and what your husband did and what happened Y
A. Well, we had pulled out from behind the truck and we
were just about to the cab of the truck when I first noticed
a car, the headlights of a car. It wasn't oh a second thereafter that the care came over onto our side of the road. And
my husband managed to pull up far enough in front of the
truck so that-to avoid a headon collision, you know, and the
car hit our-the left rear fender of our car.
Q. When the car tllat was coming in the opposite direction
hit the left rear fender of your car where was your husba_nd,
was he on the 1·ight side of the center of that road or on the
loft side of it?
A. The front of our car was on the right driving lane,.
southbound driving lane.
Q. What about the back -part of your car when he hit,
which lane was that in Y
page 372 } A. I imagine it was on the southbound passing
lane.

7!
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Q. Was any of your car over into either .of the northbound
lanes?
A. No, .sir.
Q. So far .as ho\v far aw:ay .this oncoming car w.as from you
.and the various distances., can you tell us anything about how
far this, that, or the other was aw.ayf
A. I can approximate a distance but I can't tell you in
.Yards, I am not a good judge of yards, no, sir.

CROSS EXAMINATION.

By Mr. Ashby:
Q. Where did you leave from in Washington.¥
A. ·where we were living in "\Vashington, Belmont :Str.eet
I believe we were living at the time.
Q. From what point in ,v.ashington did you leave, from
Belmont Street, is that when you fixed it ·at seven o'clockJ
A. I believe we picked my brother-in-law up.
Q. Do you know where that was?
A. I know where it is but I don't know the street.
Q. wras it not 18th and Columbia Road?
A. Yes, sir, that is where he used to live.
:page 373 } Q. Is not 18th and Columbia Road some five or
six miles from 14th Street Bridge through Washington?
A. I have never tried t1> figure it out.
Q. You have never measured it in miles?
A. No.
Q. It is some two-thirds of the distance through the city if
you were going straight through in that direction, isn't it,
you go entirely through the alphabet, don't you?
A. Yes, sir.
Q. From the 14th Street Bridge in?
A. Yes, sir.
Q. Then you go across numbers of other blocks_ probably
the same distance as this alphabet that you crossed the bridge
-straight through, isn't that correct?
A. I don't really know, I mean I have traveled the road
before but I don't know how many blocks it is orQ. When you get in Washington traffic you know that you
'fire driving a long time whether it is a long distance or not,
don't vou?
A. Well, if you go straight down 14th .Street it doesn't seem
too far.
Q. Once you get on 14th Street it is a good broad street? .
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A. Yes, sir, the traffic isn't-I mean it isn't to{))
congested on 14th 'Street.
Q. You place the time that you left Washington
as being from the point where you picked up your brother-inlaw and not when you left your home, or was it when you left
your home!
A. No, that was from when we picked up my brother-in-law~
Q. That was out at 18th and Columbia Road 1
A. Yes.
Q. You were riding in the middle of the front seatt
A. Yes.
Q. You are not in a position to judge the distance, any uf
the distances,. and insofar as the operation of the car was
concerned, anything like that t
A. Not in yards, no.
Q. You were not observing the speed f
.
A. vVell,'I know we were not exceeding the· speed limit, my
husband never does~ he is careful.
Q. AH of our wives swear .by us about the speed limiL
Now, :Mrs·. Dodson, with regard tq the automobile operated
by Mr. Todd which you were following!
A. Yes-.
Q. Were you keeping in sight of that car an the way down
the highway?
page 375 ~
A. Yes, sir, uh huh.
Q. Did you leave before or after Mr. Todd from
the restaurant at Triangle¥
A. After.
Q. And you stayed in sigllt of him the whole way f
A. Yes, sir.
Q. Up to and including the time of this collision Y
A. Well, when I saw the headlights· coming toward our
car I naturally did not keep track of Mr. Todd's car.
Q. But yon were in sight of his car in so far asA. Up until I noticed the headlights.
Q. You may not have seen things but you bad the opportunitv to see as far as the distance was concerned Y
A .. Yes.
Q. V\Tith regard to Mr. Tod~ passing the truck, did you
see that?
A. Yes, sir.
Q. You saw him go around¥
A. Yes.
Q. And as l1e went around your Irnsband pulled out to
attempt to go aroundf
page 374

~
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A. Yes.
Q. How long was it after that that the collision occurred Y
A. Well, I can't say in minutes, but we were
page 376 } going alongside of the truck and we were almost
we were, I believe we were directly alongside of
the cab of the truck when the headlights come over to our
side of the road, I can't say in minutes what time it was, how
long it was.
Q. Of course you did not see the Todd vehicle again until
after the accident f
A. That's right, after we stopped.
CROSS EXAMINATION.

By Mr. Boyd:
Q. Do you recall seeing three sets of headlights approaching you just before you passed around this truck, that is
coming to you side by side, coming from the south¥
A. No, sir, I only saw the one set of headlights.
Q. Did you see Mr. Todd in front of you, did you see him
driven off the road by three cars coming toward him Y
A. No. As I said, Mr. Todd; I could see him directly in
front of us until I saw the headlights coming at us. Then
I just forp:ot about Mr. Todd, I did not keep track of his
car after that, I just noticed the headlig·hts, I kept my eyes
on the oncoming car, not the car going ahead of us.
Q. According· to what you saw Mr. Petcosky, or
page 377 ~ the car coming toward you, was first on its side
of the road and then just cut across the road?
A. Just for about a second, I would almost say instantaneously the car came over to our side of the road.
Q. At a rather sharp angle?
A. I beg your pardon¥
Q. I said at a rather sharp an_gle?
A. Yes.

•

•

•

•

•

Witness stood aside.
J\f r. Moncure: That concludes my evidence except for reading these depositions which are terribly lengthy. As far as
I nm concerned I don't care whether I read them or not. Let
the jury take them ancl look at them, it is the deposition of
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Donald W. Todd .
. Mr. Mookler, I just wanted to bring everyone available here.
If anyone else wants to read themThe Court: If anyone wants to read them they can read
them.
Mr. Boyd: There are certain parts in there that we will
.
expect to comment to the jury on.
page 378} Mr. Moncure: There are about four lawyers
cross examining.
The Court : This would be a good time for lunch, let's
adjourn for lunch now.
Note: At this time a recess is had for lunch, following
which Mr. Moncure stated:
Mr. Moncure: Your Honor, I would like to ask just one
question of Mr. Todd.
The Court: All right, sir.
DONALD W. TODD,
resuming the witness stand, testified further as follows :
DIRECT EXAMINATION.
By Mr. Moncure:
Q. Mr. Todd, what kind of automobile were you driving, I
don't believe any of us ever asked you that Y
A. A '49 Nash sedan.
Q. How is the back of that car, is it a wide glass or what Y
A. Full vision.

•

•

•

•

•

Witness stood aside.
page 379}

Mr. Moncure: Your Honor, before we go
ahead, I would like to say this, that these depositions were taken on behalf of all of these pending suits.

Note: After a short off the record discussion Mr. Moncure
reads the deposition of Mr. Fred Mookler to the jury, after
which he states:
Mr. Moncure: The defendant Dodson rests, if Your Honor
please.
·
The Court: Is there any rebuttaU
Mr. Gravatt: No, sir.
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Mr. Boyd.: No, sir.
The Court: Do you all want .a view of the scene where this
accident happened f
lVIr. Moncure: I don't care, whatever they want, sir., if it
would help them.
Note : At this time the Court asked the jury if they cared

to view the scene and they answer in the negative.
I

~

The Court : It is raining, I don't blame the
jury either.
Mr. Moncure: I reckon they all know it like a book anyway.
The Court : Ladies and gentlemen of the jury., we have been
here two days for this case and I am a great believer in keeping issues separate. This -case is a sample of what happens
when you get too many issues and too many lawyers involved
in a case.
At the beginning I want to tell you that I have struck the
,evidence against Richard I. Richmond and G. W. Marsh and
.James Hodges, and they are.now out of the case. You aH will
bring in a verdict for Richmond, Marsh, and Hodges, there is
no evidence that they 1iacl anything to do with the case.
The only two defendants now left in the case are this boy
Paul Petcosky and Dodson, who are the two that are now the
defendants in t11e case. A.nd unfortunately for the Court and
the jury in this case Petcosky filed a cross claim against Mr.
Dodson, which he had a right to do under the law. The law
ought not to give any such right as that, it ought
page 381 } to make them bring a single suit, they should
keep the cases separate, but he had a right to do it,
:and the refore we had two issues in this case.
You have first the action of· Mr. Bo'\v,nan against Mr. Dod-son and Mr. Petcosky, and you have to decide that case.
Mr. Boyd: Exception to Your Honor's statement, if Your
Honor please.
The Court: Then you will have to consider Mr. Petcosky's
suit against Mr. Dodson and determine whether or not Mr.
Petcosky bas established any negligence against Mr. Dodson,
or w11ether !fr. Dodson was free from fault under the in·structions of the Court.
You are the sole judges of the credibility of the witnesses,
vou are the sole judges of what the witnesses testified to in
this case, you are the sole judges of the effect that the testimony ha$ on you. Yon have the right to believe every word
that arty witness testified to if you believe that witness told
the truth. -y";ou may :reject -every word that any witness
page 380
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. testified to if you believe that witness testified
page 382 } falsely as to any material matter, or you may believe so much as he testified to that you believe to
be true and reject so much as you believe to be false.. That
is your function. Tbe Court has nothing to. do with the evidence. The Court instructs you as to the law of the case,.
and I am now going to instruct you as to the law of the case.
Note: The Court now reads the instructions to the jury,.
following which the Court stated:.
The Cow·t : Now in order to simplify the function of the
jury after you have arrived at your verdict and so that you
will not have any trouble in preparing your verdict, I have·
prepared alternate verdicts, for yon. Now so far as the Richmond, Marsh and Hodges cases are concerned, you must return the verdict which has been prepared in this case.
Now as to the other cases, the cases between Mr. Bowman
and Mr .. Petcosky and Mr. Dodson, the Court has prepared
these instructions. The Court instructs the jury
page' 383 f if you find for the plaintiff against both Petcosky
and Dodson you should return this verdict: "'\Ve·
the j.ury on the issue joined find for the plaintiff against both
Petco sky and Dodson and assess damages in blank dollars.' ,i
Now you have to fill in the amount of dollars and there is a:
place for the fore man to sign.
If you find for the plaintiff against only one of the defendants·, that is Petcosky or Dodson, you shall return this verdict: "We the jury, on the issue joined, find for the plaintiff against the defendant blank," and write in the name of
the one you find against "and assess his damages at blank
dollars.,, and you fill in the amount of the damages, and the,
foreman sig·ns it.
If you find for Paul Petcosky on his cross· claim ag·ainst
Dodson return this verdict: "'\Ve the jury, on the issues:
joined, :find for Paul Petcosky on his cross claim against
Samuel Roy Dodson and assess his damages at blank dollars,'"
and you write in the amount of dollars if you find on that.
Then have your foreman sign tile verdict.
Aud if vou find for Dodson on I1is cross claim
page 384 f against Petcosky-Now you I1ave to find two ver:..
diets in tlle other cases that a re being tried, that is
Bowman against Dodson and Petcosky. You have to find a verdict in tl1a.t case. Then you Imve to find a verdict on the cross
claim of l\fr. Petcosky against Mr. Dodson. You must either
find in favor of Mr. Petco·sky on the cross claim or against him
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on the cross claim, and the two verdicts are here, whichever
one you elect to find.
Mr. Boyd: I understood you read an instruction having
to do with a cross claim by Mr. Dodson against Mr. Petcosky
The Court: No, sir. If you find for Dodson on the cross
claim filed against him by Paul Petcosky return this verdict:
0
/

"We the jury find in favor of Samuel Roy Dodson on the
cross claim filed against him by Paul Petcosky. ''
Mr. Boyd: One other thing I would like to ask you to do,
sir. I know you did not intend to suggest that Mr. Petcosky
should not have filed his cross claim in this action, but what
you said at the beginning of the instructions, I
page 385 ~ am afraid that might have meant that to the jury.
l wish you would straighten that out, sir.
The Court: ]\fr. Petcosky liad a perfect legal right to file
his cross claim in this case, he has a perfect right, but it added
to the confusion of the issues, of course he has that right,
of course.
Mr. Boyd: I just didn't want them to misunderstand it, sir.
The Court : All right, he has a perfect legal right to do it,
he has a ri~sse.d every:]Qgal riggtJie-has.-------~
Note : At this time closing arguments of counsel are m
after which
the.-j.u-r..y-retires,-7..~5 P.
M.
-----+---,-___
..
_

---- - ~

Jury" out.
Mr. Blackwell: I want to make a motion that the plaintiff's motion for judgment and t]1e cross bill be corrected to
show that the name of tl1e defendant is Samuel Roy Dodson
instead of Samuel Ray Dodson.
Secondlv that the records show that the defendpage 386 ~ ant Paul Petcosky who has now become of age is
present in proper person and by counsel.
Mr. Boyd: All right.
Mr. Moncure: TJ1at's all right, sir.
Mr. Spelman: Your Honor, I sm going to make a motion
before the jury comes back with its verdict. It has just comn
to my attention a few moments ago after the jury went out of
the room, that one of the jurors whose name I don't know, iR
a first cousin to one of the attorneys for the plaintiff Bowman.
It is my contention that that juror oug:ht to be struck and a
mistrial declared, on the ground that tllere was a duty upon
the attorney, Mr. Ashby, as an Officer of the Court, to discloso
to tl1e other attorneys for the other litig·ants herein the nature
of that relationship in order that they could be advised of that
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fact and take whatever action deemed appropriate to them
at that time.
Mr. Moncure: He is kin to me, too, if you want
page 387 ~ to put that in there, if he wants to add that.
The Court: It is hard here sometimes to get a
jury who aren't related to some of counsel.
Mr. Moncure: Counsel for tbe defendant Dodson states
that the motion should be overruled upon the ground that the
Court offered to counsel for all parties the opportunity to ask
such questions of the jury on the voir dire as they might desire, and none w~re asked. The relationship would in any
event not be anything to disqualify the juror but would only
have been for the purpose of strike. And the plaintiff by not
asking this question on the voir dire waived any rig·ht.
, ~,uthermore, in a county of this sort it would be awfully hard
not to get someone on the jury who was not. kin to Jim Ashby
and maybe myself, too~
The Court: I am going· to overrule the motion. I think
that counsel were given the opportunity to ask the jurors any
questions that they wanted to, and if they had
page 388 ~ wanted to inquire into the relationship of jurors
to lawyers they had the opportunity to do it before the jury was selected or the panel completed, when the
jury was sworn on the voir ilire.
Mr .. Spelman: I would like to note for the record an exception to the ruling of the Court, and to state further in response
to Mr. Wallace Moncure that I think one fellow attorney has
the right to expect that another fellow attorney representing
another litig·ant wil1, as an Officer of the Court, disclose to
the other attorney the fact, if it is a fact, that a relationship
exists between him and a member of the jury.
Mr. Gravatt: Counsel for Bowman exhibits to counsel for
the defendant Petco sky the venire signed by the Clerk of this
Court which was summonsed for the trial of this case, which
record shows it was selected on the 30th day of October, 1953
and has been available to all counsel in the case since that
date.
Counsel for the plaintiff Bowman further states
page 389 ~ in connection witl1 this exception, that Mr. .Ashby
mentioned to counsel for the plaintiff that one of
the jurors was a cousin of Mr. Wallace :Moncure and that l1e
was also a cousin of his. I asked Mr. Ashby if he thought
that that rclatiorn;hip in either respect would affect tbe ju;or,
and Mr. Ashby stated to me that he knew the juror and that
he was a very intelligent and strong-minded and strong-willed
young man, and that he would listen to the evidence and
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that when he made up his mind what was 1·ight about it that
neither Mr. Moncure, Mr. Ashby, or .anyone else. could in.fluence him. Incidentally, I made the remark that he sounded
like he must be a Moncure.
I am confident that Mr. Ashby had no intention in the world
of taking any advantage of .any counsel in the case, and that
J1e considered the experience one of such common occurrence
in the courts in Virginia wl1ere attorneys are frequently confronted with a situation of having distant relatives
page 390} either Rit as judges or as jurors with the common
knowledge of all attorneys in the case, that he did
not consider it· of any importance whatever as having any
.bearing upon the deliberation of the jury.
Mr. Boyd: The only other thing to state for the reoord is
what the relationship of the particular juror is to the two
:attorneys, Mr. Ashby and Mr. Moncure, what is that relationship?
Mr. Gravatt: I don't know.
J\fr. Moncure: F1irst cousin to .Jim Ashby and let's see-he
is a second cousin of mine and a third cousin of mine, I believe
.that's right, both second and a third.
The Court: A double relationship to you f
Mr. Moncure: A second and third cousin both to me.. I did
not know who he was when the jury was selected, it wasn't
until my sister later on told me, "There is Nanny's boy" that
I even knew he was on iliere.
Mr. Spelman: Were you aware at that time
pag·e 391 } that it was your cousin 1·
Mr. Ashby: Why of course.
Mr. Spelman.: That was the beginning of the trial, Your
Honor.
.
Mr. Ashby: I am certain at this time, as well as I was .
.-at the time that I disclosed it to Mr. Gravatt, that his relation:ship to me, to you or to anyone. else in this room or in this
,county would not in any way alter his decision under his oath
8S a juror.
.
Mr. Spelman: This disclosure which you made you said to
Mr. Gravatt, that was to an attorney representing the same
party that you are representing, is that righU
Mr. Ashby: Yes, sir, that is a matter of. record, I believe.
The Sheriff: They have stated it is going to be a hung
jury, Judge.
Mr. ·wmiams: Have them sign my verdict anyhow.
Mr. Moncure: None of us will oppose that, at least I will
not.
The Court : Bring the jury back in, please.
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page 392

t

Note: At this time the jury returns to the
Courtroom.

Jury in.

The Court: Ladies and gentlemen of the iury, have you
been able to agree upon a verdict as yet 1
A Juror: No, sir, we have not.
The Court: Do you think it is any prospect of reaching a·
verdict any time soon?
A Juror : It doesn't look like iL
The Court: Ladies and gentlemen of the· jury, trials are
very expensive business. The jurors ought not to surrender
their consciences, but at the same time jurors are assembled
together to agree on a verdict. vVould you all rather sleep;
over it and come back tomorrow!
A Juror: "\:Ve seem to be basing our discussion on the
actu~l evidence shown right here in this case and we are still
argnmg.
The Court: vV ould you all prefer to come back and consider
it some more tomorrow t
A Juror: ( Speaking to the other jurors) I think we better
do it tonight, don't you!
page 393 ~ The Court: Do you want to go and eat before
you finish up¥
A J nror: It looks like we should decide one way or the·
other in a few minutes to me..
The Court : It seems so to me, but I don't know.. You
all have considered it for about an hour and fifteen minutes,.
yes, it is now S :30. G.o back and consider it a little bit moreand see if you can't agree, and then if you can't .agree I wm
adjourn yon over until tomorrow morning.
Jury now out ..
Mr. Blackwell: If Your Honor please, I move that any
judg·ment in favor of the plaintiff Donald Bowman be endorsed
in favor of Donald Bo,vman and the Pennsylvania Threshermen and Farmers Mutual Casualty Insurance Company,
subrogee, as its interest may appear.
The Court: All right, sir.
Note: The jury is brought bacir into tile Courtroom at :five
minutes after nine·.
Jury in.

,,
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.A Juror: Your Honor, we can't reach an agreement on
this case.
The Court: Do you think you can? I am not
page 394 ~ going to make you consider it any longer, but if
you think you could come back tomorrow do you
think you could reach an agreement?
A Juror: It doesn't look like it, sir. ·
Another Juror: vVe don't seem to think so.
The Court: Have you all agreed on the ccses that I struck
the evidence in 1
A Juror: Yes, sir.
The Court: You have agreed on that, but you have not been
able to agree on the others 1
A. Juror: That's right.
The Court: Ladies and g·entlemen of the jury, this case has
been an expensive case, it has cost the litigants a lot of
money1\ir. .Moncure: If Your Honor please, I an bound to object
to what a case costs as in any way influencing a jury or its
verdict, I except to the Court's statement.
The Court: Now no juror must surrender his conscience,
but as the Court of A ppcal s has said, the jury room is no
place for pride of opinion, it is a place for jurors
page 3'95 ~ to get together if they can g·et together. And jury
trials are generally expensive.
Mr. Moncure : Exception.
The Court: And juries are assembled to reach an agreement if it is possible to reach an agreement.
Now I am going to adjourn you all over until 10 oclock tomorrow morning·, you be back here at 10 o'clock' tomorrow
morning.
.
:Mr. v\Tilliams: ·would you let them sign the verdict that
they did agree on 1
The Clerk: (Referring to a paper writing) This is the
verdict yon ha vc reached 1
A Juror: Yes, sir.
The Court: It reads: "We the jury, upon the issue joined,
find a verdict in favor of the defendants Richard I. Richmond
and G. \V. Marsh and James Hodges.

E. S. 'WYNE, Foreman.''
Is that your verdict, gentlemen?
Note: The jury nod in the affirmative.
The Court: All right, well, that will be accepted. You all
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be back at 10 o'clock tomorrow morning. Do not
talk to anyone about the case and do not let anyone
talk to you about the case. Court is now adjourned
until tomorrow morning at 10 o'clock.

page 396

~

•

•

•

•

•

December 10, 1953, 10 o'clock A. M.

I
/

The Court: Ladies and gentlemen of the jury, I am sure
you are going to have some trouble with this case due to the
fact that we are trying two cases together instead of just one
case. ·when you have just one issue to decide the juries and
courts have very little trouble, but where you get a lot of
issues in separate cases juries and courts always have a lot
of trouble.
Now I am going to give you this additional instruction to
try and help you to arrive at verdicts in these cases. Now
it does not mean that the other instructions which
page 397 ~ have been given you are not valid instructions,
they are all valid instructions and are to be considered by you just as much as this instruction is to be considered. But this is to try and clarify the issues so that you
can reach a verdict.
The Court instructs the jury that you are considering two
separate and distinct cases. One is the Bowman case against
Petcosky and Dodson. The second is the Petcosky case
against Dodson. It has been shown by the evidence that there
was no negligence on Bowman's part and he is entitled to recover against one or both of the defendants Petco sky and
Dodson, depending on which one or whether both were guilty
of negligence which proximately caused Bowman's injuries.
One or the other or both of them are bound to have been guilty
of negligence which injured Bowman, and you should find a
verdict for Bowman against one or both of those defendants.
Now then consider the case of Bowman and Petcosky and
Dodson separately from the case of Petcosky
page 398 ~ against Dodson, ~s you are required to bring in
separate verdicts m each case. I do not undertake
to tell you the order in which you shall consider the two cases,
but you must consider them separately in order to untangle
the· mixed up threads that we have in the case, and arrive at a
verdict. Now vou take this instruction with tlle other instructions and see if you cannot arrive at verdicts in these
cases.
Now as the Court of Appeals says :
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''No juror is .required to surrender his conscience, but jury
rooms are not a place for pride of opinion. .Jury rooms are
:places where the jurors arc .expected to get together if they
-0an reasonaWy get together in the case without sm;rendering
;their consciences on any great principle."
Now somebody has to decide this case, and if you .cannot
,decide it we have to get another jury to decide it. And you
.-are just as capable of deciding the case as another jury., and
you have .a responsibility in the matter that ought to be dis\(!harged. Now I do not undertaxe to tell you how you can
discharge it except as written in those instructions
pag·e 399 } but you go and discharge your duty.
Note: Jury retires, 10 :25 a. m.
.Jury now out.
Mr. Boyd: If Your Honor please, w·e would like to pnt our
rexceptions in with respect to the Jast charge by the Court.
The defendant and cross-claimant Petcosky excepts to the
Charge of the Court just given to the jury on the ground that
the jury had already been sufficiently charged on all matters
in the original 'Suit by Bowman as well as the cross claim by
Petcosky and that further instructions by the Court would
fond to cause the jury to reach a verdict where they might
not otherwise properly do so.
The defendant and cross-claimant Petcosky further excepts
to the instruction of the Court for the reason that it eliminates
the burden of proof of the plaintiff in that the jury is told to
.find a verdict for the plaintiff witl1out regard to whether or not
negligence on the part of any defendant has been
page 400 } establisl1ed.
The Court: Yes, sir, that is true, but as the
'Court views the evidence in this case, no negligence has been
'Shown on the part of :M:r. Bowman. And 'M:r. Bowman was
injured throug·h the negligence of one or both of those parties.
Now I have not told them which one was negligent, that is for
them to say. But it may have been through the negligence of
-one, it is bound to be through the negligence of one or the
other of those parties, or it may be throug;h the neidigence of
both of those parties, I don't know. But Mr. Bowman is
-certainly entitled to recover against one or ~he other or both
of them.
Mr. Boyd: Our position is that no plaintiff is ever entitled
to recover unless he has borne the hurden of proving the
necessary facts by a preponderance of the evidence.
1
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The Court : You got up and asked the jury to bring in m
verdict ag~nst Mr. Moncure 's client, and Mr. Moncure asked
them to bring in a verdict against your client, so
page 401 ~ there it is. So you both are estoppecl here to
contend that there is not evidence here to establish
ihe plaintiff's case. It is established beyond peradventure.
Mr. Boyd~ '\Ve offered instructions,. you will recall, prior
to the submission of this case to the jury, in which we asked
you to instruct the jury that if they were unable to decide:
against which defendant to bring in a verdict that they should
bring· in a verdict for both defendants. That is if they were
undecided as to wbo was at fault,. then the plaintiff is not.
entitled to recover. Your Honor refused that instruction,. and
therefore we had nothing else to do but accept the view of the
Court in connection with our argument to the jury.
The Court: But you told the jury to bring in a verdict
against l\Ir. :Moncure.
lVIr. Boyd~ '\Ve did so after you refused to permit usThe Court ~ \V ell,, yes.
Mr. Boyd: Furthermore,. sirThe Court: I think you cannot take any conpage 402 ~ sistent stand on that after you asked them to bring;
in a verdict ag·ainst Mr. Moncure 's client. I don't
think that then a verdict against Mr. Moncure's client would
be wrong. And Mr. Moncure said the whole blame was due
to your client. And so on a verdict against your client Mr.
Moncure couldn't complain. Now you mig·ht, but he can't. 1
think you are both stuck. Now I don't know whoMr. Moncure: The Courtroom has ears, I respectfully request that Your Honor make no expression of opinion ..
The Court: I think so far as that is concerned that you
cannot complain about my telling the jury that they should
bring in a verdict against one or the other or both.
l\fr. Boyd: "\Ve did not make that argument to the jury
until you had refused an instruction which put it up to thea
plaintiff to decide against which one their verdict should be.
The Court : Yes, sir.
Mr. Boyd : Our exception to those instructions.
page 403 ~ have not yet been dictated so this is coming a little
bit out of order~ but I would like for that to. be
kept in mind.
The Court : Well, we will keep that in mind. But I could
not give the jury an instruction that if they could not determine which one was guilty of negligence that they should riot
find for the plaintiff.
Mr. Moncure: I will state my position I have no objection
whatsoever to the supplemental instruction g'iven by the Gourt
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in view of the Court's position on the original instructions.
I expect to except to the original instructions when the jury
lms brought the mstructions back, so that we may be guided by
them. And I do not by this statement waive any position taken
with reference to the original instructions.
Note: After additional deliberation, the jury returns with
the fallowing verdicts :
page 404

~

Jury in.

'' vV e the jury, on the issue joined, find for the plaintiff
against Paul Petcosky and Samuel Roy Dodson and assess
his damages at $15,000.00.
(Signed) -~J. S. ·wYNE, Foreman."

"vVe the jury, on the issue joined, find in favor of Samuel
Roy Dodson on the cross claim filed against him by Paul
Petcosky.
(Signed) E. S. ·wYNE, Foreman."
Mr. Boyd: If Your Honor please, on behalf of Mr. Petcosky
I would ask that the Court poll the jury as to whether or not
the verdict against him is tlrn verdict of each of the jurors.
Note: At this time the Court polls tbe jury on said question and all of them answered in the affirmative.
The Court: All right, now the jury has been polled.
Note: At this time the jury is excused, whereupon Mr.
Gravatt made the following motion:
Jury out.
Mr. Gravatt: Counsel for the plaintiff Donald
C. Bowman moves the Court to enter up judgment
on the verdict of the jury in favor of Donald C.·
Bowman against Samuel Roy Dodson and Paul Petcosky in
the sum of $15,000.00, and in favor of the Pennsylvania
Thrcshermen and Farmers Mutual Casualty Insurance Company, subrogee, as its interest may appear.
The Court: Yes, sir.
Mr. Gravatt: And that the judgment of the Court will reflect the fact that that subrogated interest carrier does have
an interest in this coverage.
page 405

~
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The Court: In cases like this I prefer for counsel to draw
the order, and if you draw the order and get it signed by counselMr. Gravatt: I will draw an order and have it endorsed and
mailed to Your Honor just as soon as I can do it.
Mr. Boyd: If Your Honor please, the defendant and eross
claimant Paul Petcosky moves the Court to set
page 406 r aside the verdict of the jury as being contrary to
the law and the evidence, and for misdirection of
the jury in accordance with the exceptions to the Court's instructions already made, as well as the exceptions to be made
to instructions which were yesterday given, but which it was
my understanding that we might dictate into the record today.
The Court: Yes, provided you do not add any new objections to those you offered me orally.
Mr. Boyd: We of course will make them in your presence
and I assume you may hear them.
Mr. Spelman: If Your Honor please, tl1en we have also the
cross claim of Paul Petcosky. I move to set aside the verdict
on the ground it was not a proper jury because one of the
members was related as first cousin to one of the attorneys for
the plaintiff, and we have gone into that more fully before
this time andThe Court: You look up some law on that.
Mr. Spelman: We may be making law.
page 407 r The Court : YOU are not going· to make any law
at my expense. You produce some law. As a matter of fact, the verdict of the jury shows that the jury was not
inflammed by either side or by any favoritism.
Mr. Spelman: Would Your Honor accept a legal brief on
the subject of the impropriety of counsel for the defendant,
the failure to disclose his relationship to one member of the
jury!
The Court: Yes, anything you want.
.
Mr. Spelman: I will have my brief into you on that before
the Christmas holidays. ·
Mr. Moncure: On behalf of the defendant Dodson I move
the Court to set aside the verdict of the jury against him
jointly with the co-defendant Paul Petcosky on the ground that
the same is contrary to the law and the evidence, and for the
gTanting· of instructions ·for the other parties to the litigation
over the objections of this defendant, and for exceptions taken
during the course of the trial to the various incidents as shown
by the record.
page 408 ~
The Court: Do you want to file a brief?
Mr. Moncure: No, I don't want to file a b1ief,
sir.
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The Court: I overrule your motion.
Mr. Moncure": To which oounsel excepts.
Mr. Boyd: I would Jike for the record to sl1ow that our moiion to set a-side this verdict is ·alsn based upon the fact that
this morning the Court g·ave an instruction to the jury which
fo our mind forced it out of its normal finding or lack of :finding unreasonably, -and that they should have been left alone
with the instructions which the Court had -already given them
which were adequate and sufficient. And it is our feelingThe Court-: I don't feel there was any error in that instruction.
Mr. Boyd·: All rig·ht, sir.
The Court: That was submitted to you before it was given,
:and I did not hear any objections coming from it except that
it should not he given.
Mr. Boyd: That is exactly what I am repeatpage 409 } ing now, sir.
The Court : I don't think there is any merit in
that contention.
Mr. Boyd: I. certainly never waived the objection which I
just made I don't think, sir.
The Court: No, no, but you did not point out any specific
<error in the instruction.
Mr. Spelman: I think if Your Honor will recall that when
we went in conference I made an effort to point out that I felt
that the instruction-I believe I used the expression tbat it
was loaded. I still feel it was a loaded instruction in that it
undeniably·
The Court: I took the loading out and then you wanted the
loading in ~ur favor.
Mr. Spelman: I do not think the load was removed. I think
"it unmistakably had the effect of telling them to go in and
bring in a verdict no matter what else happened, and that 'is
what they did.
The Court: The intent was to bring in a verdict
page 410 } for Bowman against one or two of the defendants
because he was entitled to it.·
Mr. Spelman: Aud the cross-claimant was left coming up
·somewhere in the rear, that is what we are objecting to.
The Court: I could not tell them that Petcosky was entitled
io recover or not entitled to recover against Dodson, but that
was purely a jury question. But I assumed it was a question
-0f law that Mr. Bowman had a right to recover against one or
both of these defendants.
. Mr. ,Spelman: I repeated what I said only because our conference inside was not recorded by the reporter.
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Note: Off the record discussion, a:fter which counsel dic-ta ted their objections and exceptions to instructions, viz:
l\fr. Boyd: The defendant and cross claimant Petcosky excepts to the refusal of the Court to grant Insbi.1ction No. A-5,.
setting forth the doctrine of sudden emergency, on tllc- ground
. that tbe evidence of Petcosky in this case was that
page 411 f the automobile driven by Dodson suddenly cut
from behind the truck across to his side of the·
highway and back in an arc, and that he did whatever he could
to avoid striking it, and that such evidence is sufficient and
a proper basis for the Court to give the requested instruction.
The defendant and cross claimant Petcosky excepts to therefusal of the Court to grant Instruct.ion No. A-8 for the reason tliat said Instruction properly states the law and the evidence of this case. It is the position of Petcosky that tbc evi-dence in this case required the jury to find only ag·ainst one~
of the two defendants. That all of tl1e evidence indicated that
the accident either happened because one of the defendant's:
cars crossed' fron.1 I1is side to the other side of the road, or that
the other def endarrt 's car crossed from his proper side of the·
road to the left side of the road. T11ere is no evidence that
the accident occun·ed in the center of the highway, or that the
cars of botl1 defendants were at the same time on
page 412 f their left or improper sides of the highway. This:
instruction states the law aocurately with respect
to the facts as developed on the basis of the theory of alE
parties involved in tllis case.
The Court: The testimony of Mr. Dodson plus tl1e testimony of Mr. Todd, when considered together, furnish amplecircumstantial evidence that Dodson was across the center of"
the line when he collided with Petcosky. And the evidence
is sufficient to establish tne fact that Petco sky was across the,
line when the accident took place.
Mr. Boyd: The position of Petcosky is not contrary to that ,
statement by tile Court, but it is that both could not have happened at the same time, it had to be one or the other.
The defendant and cross claimant Petcosky excepts to the
action of the Court in giving Instruction No. I for the plaintiff for the reason that it permits a finding· against
pag·e 413 ~ eitlier or both defendants, whe1~as the evidence
would permit only a finding against one or the
other.
The defendant and cross cl~imant Paul Petcosky excepts to
the action of the Court in granting Plainiiff 's Instruction N 0 _
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3 for the same reasons assigned for the exception with respect

to No. l.
The defendant and cross claimant Petcosky excepts to the
action of the Court in granting· Plaintiff's Instruction No. 5
for the reason that it imposes certain duties upon Petcosky
upon which there was no evidence of violation which could
have Imel a causal connection with the accident, it being the
position of Petcosky that the only evidence of failure on his
part to do every dnty imposed upon him was a failure to drive
on his own rip;ht-hand driving lane of the highway.
The def enclant and cross claimant Petco sky excepts· to the
action of the Court in granting Plaintiff's Instruction No. 6
and 7 for the reason that they submit to the jury
page 414 ~ concurrent negligence on the part of Petcosky and
the defendant Dodson, it beiilg the position of
Petcosky that there was no evidence of concurrent negligence,
that one or the other was g·uilty of the sole. negligence in the
case~
The defendant and cross claimant Petcosky excepts to the
action of the Court in giving- Instruction No. 8 offered by the
plaintiff on the same grounds as assigned with respect to Instructions 6 and 7.
The defendant and cross claimant Petcosky excepts to the
action of the Court in granting Plaintiff's Instruction No. 9
for the reason that it is based upon a theory that the plaintiff
could recover against either or both of the def ondants
Petcosky and Dodson, whereas Petcosky's position is that recovery eould properly be had only ag·aiiist one.
1\fr. l\foncm·e: Counsel for the defendant Dodson, before
dictating his exceptions to the instructions, wishes to make
bimself clear that he has continuously taken the
page 415 ~ position that the plaintiff in this case, being- unconsciou~ and unable to testify, is bound to accept
one or the other theories of the defendants. That is that one
of them was on his improper side of the road. He could not
take the theory that both of them were on the wrong side of
the road because it is absolutely no evidence of any witness
that plHces th~ two of thein across the center of the road.
All the evidence for Dodson is that he was on his proper
side and Petcosky came over on his side. All the evidence for
Petcosky is that he was on his proper side and Dodson came
over onto bis side. And in fact counsel for Petcosky asked
him could it be possible that you were slig·htly over on
Dodson's side of the road and both of you were splitting the
middle, to which Petcosky answered that it was not possible.
So it is bound to have been under the evidence in this case, not
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that the evidence in other cases could not be different, that one
or the other party was on the wrong side of the
page 416 ~ road and that they were not splitting the center.
For t11at reason counsel for this defendant excepts to the giving of any instruction that permits the plaintiff in this case to procure a joint verdict against these two def ehdants, particularly Instruction No. 1, Roman I, Roman III,
and Roman VIII, and the damage instruction No. IX, only in
this particular, the damage portion of same being entirely correct.
The defendant Dodson expressly excepts to Plaintiff's Instruction IV for the reason that the sole issue for submission
to a jury in this case was whether or not Dodson was on his
right or ·wrong side of the road. And counsel for Dodson does
not waive this position by asking for instructions on his own
behalf which placed upon him the further duty of exercising·
reasonable care.
Instruction Roman IV, Section 1 thereof, gives the jury the
statutory law relative to driving to the left of the center line
of the highway, and tells the jury that he had to give way to
any oncoming vehicle from the opposite direction
page 417 ~ without qualification as to the position of such oncoming· vehicle. We likewise object to Section 4
thereof in telling the jury that' 'in attempting to pass the truck
not to turn from a direct line of travel without .first using reasonable care to see that such movement could be made in
safety,'' in that his movement from his line of travel as a matter of law could have had no causal connection under the evidence in this case.
And we except to giving Section 5 thereof telling the jury
in the statutory language that l1e must pass Petcosky to the
rig·ht giving him nearly as possible one-half of the main
traveled portion of the highway, as such phase of the law was
amply covered by the other instructions telling the jury that
each must yield the other half of the main traveled portion of
the highway, and was a reiteration of a duty already expressed
in the other instructions.
Now referring to Section 8 thereof, dealing with
page 418 ~ tbe lookout and not to drive a vehicle recklessly
or in a manner so as to endanger or be likely to
endang·er the life, limb, or property of others, because it was
no evidence of any recklessness or the endangering of life,
and limb of other persons, and it was amply covered by the
other instructions. We except to Section 9 thereof in the
Htatutory language, dealing with following another vellicle too
closely as there is absolutely no evidence in this case that fol-
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lowing too closely could have had any causal connection what·soever with the accident.
Auel to Section IO· of said instruction, ·again in the statutory:
language, dealing with the duty not to overtake and pass an•other vehicle proceeding· in the same direction upon approaching the crest of a grade, because here we are dealing with a
four-lane hybrid highway, while unmarked it is unreasonable
:to impose the duties of a 20-foot highway where the application of passing on crests is applicable, and appage 419} plicable only there. As I understand the condition
here, the only reasonable construction of the statiUte is that I could pass on .hills, curves, and valleys as long as:·
hi so doing I did not cross to the left of the center of the road.
The Court: The statute does not say so.
Mr. Moncure: The statute was never made to fit a hybrid
monkey like we have here. You have the two lanes there, and
so long as you stay on your right you may pass on hills everywhere.
Mr. Gravatt: May I make an observation in connection with·
your exception 7
Mr. Moncure: I never heard of a man butting in in the
middle until other counsel are through.
Mr. Gravatt: A.re you through with that instruction? For
the purpose of the record counsel for the plaintiff Bowman
:States that his recollection is that at the time that this instruction was considered by the Court and various
page 420 }- amendments made thereto to conform to the objections of counsel for the defendant, that paragraph No. 1 was amended by inserting· in it the words written
in pen "with reasonable care" and so far as I recall there was
no objection to the wording of Section 1 other than in that re:Spect.
In the exception which has just been dictated by counsel for
the defendant Dodson, an exception has been made in regard
to the instruction imposing an absolute duty upon him to give
way to any oncoming· vehicle from the opposite direction, re:gardless of whether the iury might think that failure to give
way was or was not a violation of his duty to exercise reason:able care. If such an objection had been made to the instruction at the time it was offered to the Court, counsel for the
plaintiff would, as he did in every other instance, have had the
Court include in the instruction a provision that such failure
to give way to an oncoming vehicle had to be a violation of his
duty to use reasonable care.
JJage 421 }· In regard to the exeeption taken to paragraph
5 in which counsel for Dodson has referred to
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other instructions which state each party had to travel on his
side of the highway, I do not find that there iS' any other instruction offered on behalf of tbe plaintiff whicI1 tells the jury
that very important fact, other than sub-paragraph 5 of Instruction No. VI. The remaining exceptions which are taken
by counsel for Dodson to Instruction No. VI are applicable to
the various aspects of the evidence and are based upon the
testimony of Mr. Dodson's own witnesses.
Paragraph No. 9 is based upon the fact that Mr. Dodson and
his witness Todd both testified that they were travelingMr. Moncure: Your Honor, isn't that a self-serving statement of why he got the Instruction? That is for a brief, it is
not proper here.
Mr. Gravatt: No. 10 is designed to meet the testimony of
Mr. Dodson that he could not and did not see this-.
page 422 r approaching vehicle until it was witllin 100 feet
of him, and the fact that all of the evidence is susceptible to a cons"truction that he was approaching the crest.
of the hill when he attempted to pass this truck.
Mr. Boyd: On that same Instruction, I have no definiterecolleciion as to tl1e specific reasons Mr. Moncure g·ave when
he objected to the Instruction at the time, but I do I1ave thedefinite recollection that be objected to the fact that the instruction imposed upon bim duties wI1ich were not involved in
the case.
The Court: Yes, sir, that is the only objection Mr. Monc-µre
made, as I recall. As a matter of fact, I raised some objection
to this parag·rapl1 9 and started to take it out, and Mr. Gravatt.
argued the matter and then I changed my mind and wrote the'.
thi~g back in.
Mr. Moncure: I hope the Court will remember when he
was sitting in the Clerk's chair there and I came over his.
shoulder and Imel him decipher several words in the one in his
handwriting, and told him at that time that I obpage 423 ~ jected to it because it was not applicable and that
it included statutory law which wasn't applicabler
but in the hustle and bustle of things it is very easy for people
to forget .
.1\. further ground for the incorrectness of Instruction IV
,vill be fully disclosed as the Court looks at Instruction D
granted for this defendant, in which it told the jury that if at
the time and place of this accident I1e was driving in the exercise of reasonable care with his automobile on his own side
of the road he should not be found guilty of negligence. And
certainly if that instruction is correct then everything which
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bas been excepted to in Instruction No. IV is bound to be in
absolute conflict with it.
Counsel for the defendant Dodson objects to the refusal of
the Court to grant Instruction A-8, asked for by counsel for
Petcosky, and stated distinctly to the Court and all counsel
that that one instruction, along with two damage instructions,
would fully cover the only issues involved in this
pag·c 424 ~ case. That is that a verdict must be brought in
solely against Pctcosky or solely against Dodson,
as there could be no verdict jointly against both of them. Do
you remember my saying that?
Mr. Gravatt: There is no question about that, :M:r. Moncure.
l\Ir. Moncure: All right, I am through.
Here ends the transcript.

LEON M. BAZILE, Judge.
August 9, 1954.
Court adjourned.
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The deposition of FRED MOOKLER, taken pursuant to notice annexed, on the 9th day of May, 1953, in the law offices of
.Morris and Garlove, Marion E. Taylor Building, Fourth and
·
Jefferson Streets, Louisville, Jefferson County,
page 2 ~ Kentucky; said deposition to be read as evidence on
behalf of the defendant, Samuel Ray Dodson, on the
bearing of the above styled action.
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FRED MOOKLER,
called on behalf of the defendant, Samuel Ray Dodson, having
been first duly sworn, deposed as follows :
DIRECT EXAMINATION.
By Mr. Garlove representing the
qefendant, Samuel Ray Dodson:
1. Please state your name?
A. Fred Mookler.
2. Where do you live, Mr. Mooklerf
A. 2125 West Main.
3. Louisville, Kentucky?
A. Louisville, Kentucky.
page 3 } 4. How old are you, sir Y
A. Thirty-one.
5. What is your occupation Y
A. Truck driver.
6. For what company Y
A. C and D Motor Company, 13th and Maple.
7. Of Louisville, Kentucky!
A. Yes, sir; Louisville, Kentucky.
8. Are you married or single Y
A. Married.
9. How long have you been a resident of Louisville 1
A. All my life.
10. How long have you worked for C and D Motor Freight
Lines?
A. Six years this coming June.
11. What was your occupation prior to that Y
A. I was a furniture warehouse man and also a truck
driver.
12. And prior to that?
A. Well, I have been truck driving since '46, since I joined
the union.
13. And prior to 1946 what was your occupation?
A. I was in the Navy for three years.
page 4} 14. Mr. Mookler, do you have any knowledge or
know about an accident that occurred on August 31,
1951 on Route Number 1 near or at Stafford, Virginia Y
A. There was a wreck that happened there.
15. Were you in an automobile or just out on the road Y
A. I was in an automobile.
16. Were you driving that automobile or were you a passenger in it?
A. I was a passenger.

.,..
'
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17. Was it your car or a car driven-owned and driven by
:someone .else 1
A. It was a car driven by someone else and the owner.
18. Who was that person with whom you were ridingf
A. Donald Todd from Baltimore, Maryland.
19. Had you been with him since you left Baltimoref
A. I was. We was going to Richmond.
20. I presume that Mr.. Todd had been a friend of yours for
:some time and a person that you had known for some time.
· A. Well, I wouldn't say that he was what you
page 5 } would call a friend, because he is my wife's niece's
husband and I just met him the night-the week that
I was there on vacation. I hav~ heard about him through my
wife.
21. In other words he was a recep.t acquaintance 7
A. He was-through marriage.
22. Was he giving you a· lift to Richmond, 1Virginia J
A. Yes, he was riding me to Richmond, Virginia.
23. Now, at the place where you have previously stated
there was an accident that occurred, please describe the kind
cof highway it was T
A. Well, it was a four lane highway and it didn't have any
-sign of any markers on the highway that you could plainly
-see, no signs on the sides or anything and it was kind of a
grade. It had kind of a grade to it.
24. Do you mean a downward grade for the direction in
which you were going or would it be an upgrade for the direction in which you were going 7
A. Well, it was sort of an upgrade the way that w.e was
going, as far as I can remember.
25. Was the road straight in the vicinity where the accident
IQCcurred?
A. It was pretty well straight.
26. I believe you have described this road as bepage 6 ~ ing four lanes in width?
A. Four lanes.
27. But it was not marked by painted lines?
A. That's right; and also I heard from people that was
living off that highway that other accidents has happened.

l\fr. Richardson: I have got to obje.ct to what he heard
from other people.
\
· 28. Mr. ·Mookler, you have described this highway at the
vicinity where the accident occurred as being four lanes in
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width. By that do you mean to tell us that this highway hb
that vicinity was much wider than the average highway1
.A. Well, I wouldn't say-I couldn't say that is was much
wider, but it was a four lane highway.
29. vVeil, what I am trying to find out from you is whether
or not it is much wider than what we customarily refer to as,
the two lane wide highway t
A. Oh, yes, it was much wider than that. It was a niceit was wide. It was real wide.
30. About what time of the day or night was it that this
accident occurred about which you will tell us what you know
later!
·
A. Well, I would f$ay around 10 :00 o'clock. Somepage 7 } where around in there.
31. Did you say day or night t
A. Night.
.
32. ·what was the weather conditions t
A. The weather conditions was fine.
33. A clear night t
A. It was a real clear night.
34. And the road was-was it damp or dry or what f
.A. The road was dry.
35. Now, as you were proceeding along as a passenger in
Mr. Todd's vehicle, tell us what occurred that you actually
saw yourself?
A. V.l ell, this car was coming down the highway and he run
us off the road, run us off to the shoulder of the road and we
pulled off on the shoulder and tlien he continue~ on and after·
that I.didn't actually see what happened.
36. Now, Mr. Mookler, at that point Pd like for you to
identify as best you can the vehicle that you have referred to
was coming down the road and caused the car in which you
were riding to pull off the highway.
as that car approaching from the opposite direction in which you were going f
A. vVell, it looked like to me that he was coming
page 8 ~ down on that side of the highway.
37. But it was approacl1ing from the opposite
direction in whicl1 you were travelingf
A. Yes. He had come from the opposite direction and
when l1e run us off the highway.
38. Now, was the vehicle in which you were riding properly on its right side of the road?
A. Yes, it was. It was in the second lane.
39. Now, by second lane do you mean the lane that would

,v
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be nearest to the edge of the road or the lane that would be
nearest to the center of the road~,
A. The lane that would be nearest to the center of the road.
40. And as I understand you from your testimony that the
vehicle that you saw approaching from the opposite direction
came onto your side of the road 1
A. It was on our side of the road in order to run us off the
road.
41. And did it run your car off the road 1
A. \¥ ell, we pulled off to the side of the road to keep from
getting hit.
42. And that car went on past yours?
A. vV ent on past.
43. And to the best of your knowledge, from what you were
able to see when you last saw it proceeding down
page 9 ~ the highwayA. (Interrupting) Yes.
44. ( Continuing) was it still on the side of the road being
used by the vehicle in which you were riding?
l\fr. Robertson: Object to the leading question.
A. Well, after it run us off the highway I didn't see it.
I actually didn't see it no more because we went off onto the
shoulder of the highway and I dicln 't look back to see where
it was.
45. Can you tell us where this vehicle that you are now
talking about was when you first laid eyes on iU
A. Well, when I first laid eyes on it it was approaching us.
46. Can· you give us any idea as to how far up the road
it was?
A. ·wen, I'd say a hundred feet or a little more.
47. At that time when you first saw it was that vehicle
on its proper or its own side of the road or was it then on
the side of the road being used by the vehicle in which you
were riding f
· A. ·w~n, it was coming at us when we first seen
page 10 } it, as far as I know.
48. Did you or did you not actually see it yourself come onto the side of the road being used by the vehicle
in which you were riding?
A. ,,.,rell, when I looked up-when I looked out on the highwav and I seen it on the same side we was on and that's what
made us run off to the shoulder of the road.
49. And I presume from what you have testified to that it
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missed the vehicle in which you were riding and continued
on in that same general direction?
A. Yes, it was.
50. Now, did you see anything that occurred after that?
A. No, I didn't see anything· that occurred after that because after that we was on the shoulder of the road and I
didn't look back to see anything that happened.
51. Then am I correct in presuming that what occurred
after that point occurred behind you?
A. It occurred behind me, whatever it was.
52. Can you tell us in point of time how long it was after
this vehicle went past the vehicle in which you· were riding
that you heard any noise of a crash?
A. Just a few minutes.
page 11 ~ 53. Well, by your reference to minutes, do you
mean to pin point it down to the matter of minutes
or do you mean seconds or just what do you actually mean?
rrry to be as accurate as possible.
A.
ell, I '11 say just a few minutes. No sooner than we
got off on the shoulder of the road than we heard the crash.
54. Then in other words it could have been a matter of
seconcis?
A. It could.
55. Now, did you hear the noise of more than one crash
or did vou hear several?
A. Well, I heard one and then that was-I heard one that:--T heard one that I know of and I am not sure about the others
because it was-I just wasn't-just wouldn't say about the
other crash that I actually heard.
56. Now, Mr. 1\fookler, as you were riding down the road in
the manner in which you have described prior to the time you
have testified the vehicle in which you were riding was forced
off the road, tell us whether or not you were aware or saw or
knew of the presence of any vehicle or vehicles traveling immediately behind the vehicle in which you were riding?
A. Well, I knew of one and .that was Mr. Dodpage 12 ~ son, because we met him in a restaurant jmit right
hefore the accident.
e hadn't-we hacln 't went
down the highway ten minutes, I say ten minutes, until the
accident happened.
57. Now, when you say yo11; met him there you mean you
i:;aw him for the first time in your life in that restaurant?
A. I seen him for the first time in mv life in that restaurant and he was .either a cousin to this 'Mr. Todd or he was
a good friend of his and they met in that restaurant.

,v
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..58. Did you all leave the restaurant about the same time f
A. Yes, we left the r.estam~ant about the .same time heca11se
.he. was traveling down in Virginia in the same way w.e was
gomg..
59. But he was .behind you. Is that correcU
. A. He was .behind us.
60. vV ere you aware of the presence of a~y other v.ehicies at
;the time of the accident.?
A. No, I wasn't.
61. Had the vehicle in w.hich you w.ere riding passed any
:truck that might have been traveling in the lane near.est the
t0dge of that road immediately prior to the accidenU
A. I didn't notice of :any- That may have been
page 13 } jus.t a little bit behind us, I didn '.t notice, when we
was on that .second lane.
62. But you didn't particularly notice 2
A. No, I didn't.
63. Now, I take it that the only vehicle that you wer.e .aware
,of as being behind you-immediately behind you, rath.er, was
that of Mr. Dodson?
A. M:r. Dodson. That's the only vehicle that I kn:ew was
behind us.
64. Now, wl1en you and Mr. Todd heard the crash and you
:all had already stopped, did you all get out to go back to see
what had occurred?
A. vVe did, and this-and Mr. Dodson's car was sideswiped.
65. Well, now, Mr. Mookler, we just want you to tell us
what yon know and what you actually saw. Wben you say that
Mr. Dodson's car was sideswiped, are you telling us that
because you saw it or because of your observation of the
damages to it?
A. ·well, I am telling you that because I saw it after it
bappened, but I didn't see it when it did happen.
66. In other words yon observed the damages to the Dodson
vehicle!
pag·e 14 } A. Yes, and I seen wl1at happened to that soldier's car and tbat taxi cab after it happened.
67. Well, now, when you refer to the soldier's car, what
~ar was that?
A. That was the car that run us off the highway.
'68. Now, do you know or are you familiar with that highwav? Had vou been on it before?
. A. That was the :first time I was-well, I would say that
was the first fime.that I was ·on that highway.
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69. Do you lmaw or did you know then. th~ direction in
which the vehicle in which you were riding. was. headed t
A. Yes,. I did ..
70. "What was. it!
A. It was headed from the direction of vVashington ..
71. 1Vell, now1 what direction would that be;, north,: south,,
east or west t
A. 1vVell,, I'd say it would be· nol'th..
72. Now, as I understand you the vehicle in which you were:
riding was headed in a nortwardly direction f
A. No, the -yehicle I was. in was headed in a s.o.uthwardly
direction..
73 .. A southwardly direction!
page 15.
A . . And the soldier's car was. headed north ..
74.. Now, were all the other cars; involved headed
in a southwardly direction just as. yourst
A . . Y es 1 ii wa,..
75. As I understru:i:d you you observed the dmnaged cars:
-the damages to the· Doclscm vehicle:. Is. that correct f
A .. I did..
76. Will yorr describe those to nsf
A. "\VeU, it bud a back fender- just ubont tare· off o£ it and
it IurcT-and it was s·beared off at the axle. The axle wa$
en.eared off right on the end of the back whee!.
77. When yorr say oa:ck render a:nd back wheef, do you:
mean left or rfgl1t?
A. If wa:s- the left..
78. Do you know where the Dodson vehfoie- came fo resf:
after the accident f
A. It wa:s about in the middle of tne two-of tlle highway ..
It was about in the middle-aoont in tirn middie of the left
side-rigllt hand side of' the highway going south and it was:
in his own Iane..
79. Now, did you see a: trrrck there filat had been involved
in the accident r
A. I s·een the trucir was involved in the accident.
80. Was that vehicle also facing in a soutinvardiy.
page 16' f direction f
·
A. It was facing in a southwardiy direction iu
the first Jane. ·
81. Now. by first lane I presmne you mean the Iane nearest
the edg-e or tfo~· road?
.
A. Ymr, 'because they have to travel in the first Jane aH tne
time.
82. Dfd you see a:ny damages fo tna:t vehfoTe t'

r
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A. ·well, it was-it was an open bed truck and I believe
it had some stuff on it and there was just a corner of ityou couldn't hardly see any damages to it.
83. \\Then you say it was just a corner of it, what corner
of that truck do you ref er to 1
A. The left hand corner in the rear.
84. Did it come to rest after the accident while it was still
in the lane near the edge of the road facing sou th Y
A. Yes. He stopped right after he was hit.
85. He stopped right after he was hit 1
A. I mean, stopped right there.
Mr. Richardson: vVho stopped 1
The Witness : The man in the truck was stopped.
86. Now, Mr. l\fookler, did you see a taxi cab that was involved in the accident?
page 17 ~· A. Yes, I did, and that was the automobile that
hit headon with the soldier's car, hit right in the
middle of. the highway.
87. ,vhen you say in the middle of the highway, do you
mean in the middle of the four lanes or in the middle of the
.southbound two lanes?
A. vVell, the way I seen it it was just about direct in themiddle of the highway itself.
88. You mean in the middle of the four lanes Y
A. Yes, I mean they hit heaclon right there in the middle.
89. And that was the taxi cab and the car that you have
referred as the car that was operated by t]ie soldiers?
A. The taxi cab was more to his side, you know, and they
w:-is rig-ht there together. When they hit they spun around.
I have lrnd an accident like that myself.
Mr. Robertson: Objection.
90. Now. with reference, Mr. Mookler, to the position of
the taxi cab in-and the car of tl1e soldier-please try to de.scribe for us aR carefully as you can with regard for the
width of the roadA. (Interrupting) Y CR.
91. ( Continuing' )-and tell us as accurately as you can
wl1ere in relation to the right and left side of the
. page 18 ~ road or rat11er the northbound lane and the southbound thiR taxi cab was sitting after the accident?
.A. vYell, he was-l1e was sitting more to his-more to the
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left side than he was to the right side of the highway traveling north-I mean traveling south.
92. In other words the taxi cab was more on its left than its
right sideY
·
A. Let me get myself straight here.
93. Now, as I understand you the taxi cab was headed
south. Is that correct Y
A. It was, his side of the automobile was damaged, on his
left fender was damaged.
94. Left front-or left rear?
A. Left front, and it was-his left front was pushed in.
95. Now, what I am getting at and I believe you wanted to
clear yourself up on left and rightA. (Interrupting) Yes.
96. ( Continuing )-for one headed in a southwardly direction, was the taxi cab more in the southbound lane or more in
the northbound lane when you :first saw it after the accident f
A. It was more in the southbound lane.
page 19 ~ 97. Now, describe for us the position of the car
in which the soldiers were riding when it came to
rest?
.A.. Well, he was more to his-more to his right goingright side going north.
·
98. Was it facing in any angle Y
A. It was facing in a straight-I'd say in a slight angle-it
was facing in a slight angle.
99. Angled in which direction Y
A. Well, it was-they was kind of turned there just a little
bit.
100. Turned which way for the direction in which it was
going?
A. Well, is was headed-in the turn, his back was kind of
twisted around there in the middle of the higl1way.
101. Mr. Mookler, outside of having just met Mr. Dodson
a matter of a few minute.s before this accident, did you know
any of the other parties involved?
A. No, I didn't. I didn't know Mr. Dodson until we seen
him in that restaurant.
102. And the next time you saw him was at the scene of
the accident?
A. At the scene of the accident.
103. And have you seen him since?
page 20 ~ A. I haven't seen him since.
104. Have you seen any of the parties involved·
since?
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A.. No, I haven't-well, yes, I have too, because I go :up
there on v.acation every year .and I saw Mr. Todd.
: 105. That ~s the man with whom you were riding the night
·<0f this accidenU
.
, .A.._ Yes ..
106. Do you know .of any injuries to anyone in this :accident.:
A. No, I don't. The-nothing was ever said after the .acci..;
dent.
107. You mean in your presence?
A.. Yes.
108. Do you have any interest in this matterf
A. No, I don:'t.
Mr. Garlove: You may ask the witness..

CROSS EXAMINATION.

By Mr. McIntosh; rep res-enting the plaintiff, Donald C. Bowman-:
109. Mr. Mookler, will you tell us where were you going at
the time this accident occurred?
page 21 } A. Going to Richmond, Virginia.
110. Why?
A. Well, my wife and family· was there and we was to
'.leave tl1e next morning to come back home from vacation.
111. How long had you been on a vacation?
A. Two weeks. .
112. I was visiting Mr. Todd.
113. How long·had you been -at Mr. Todd's?
A. Well, just overnight. I went up on a Saturday and we
icame back-left Sunday night. I am not sure.
114. So that to the best of your recollection this accident
'Occurred on Sunday night?
A. Well, I am not real sure what night it was, but I believe
-this was over the week encl.
115. So it could have been on a Saturday night Y
A. Well, it could. I wouldn't say for sure what night it
was.
116. You had just been to Baltimore the' day before this
:accident occurred?
A. I had.·
117. And vou hacl spent one night with Mr..
page 22 } Todd?
·
A. Yes..
.I
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118. What kind of a car was he driving!
A. He was driving a '49 Nash.
119. Where were you sitting in the car at the time of the
accident, at the time that the accidents were heard i
·
A. I was right here,. right sitting on the right side in the
front.
120. Were there any other persons othere than you and Mr..
Todd in that car 1
A. Just me and M:r. Todd.
121. Now, then, will you give us a little better description
of the road that you have described in your previous testimony? How far could one see along that road in the direction
that you were going?
A. Well, it-I couldn't very well say, I never did :find out,.
but I did see this oncoming car.
122. How long had you beenMr. Garlove: (Interrupting) Excuse me, Dick. I don't
mean to interrupt you again, but your question didn't specify
whether you meant how far one could see in daytime or night
time and this accident occurred at night.
Mr. McIntosh: I think if yon will recall the
page 23 ~ question I said at the time that this accident occurred.
]\fr. Garlove: I am sorry. I didn't get it that way.
123. Mr. Mookler, how wide is that highway in the best of
your opinion?
A. I would say it was about a four lane highway, becausethere is-it's a wide highway and being·s it don't have any
markings yon couldn't rightfully say how wide it could be.
124. Is tiiere any concrete or abutment or raised section in
the center of the hig·hway?
A. No, it isn't. It's a straigllt llighway..
125. Is there any division or was there any apparent divi·
sion between the lanes of the I1ighwayf
A. N ot,-no, it wasn't.
126. What kind of composition was tiie highway f
A. You mean was it black top or127. (Interrupting) Yes, sir; what was tiie surface of the
road?
A. It was black top.
128. Were there any separation points where tlle black top
had been applied at different hours or different times to show a
ridge or a division between where the black top had been
applied!
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A. I didn't notice anv. I am not too familiar
page 24 ~ with the highway, as I said.
129. How long· a stretch along that highway was
the highway upgrade in the direction in which you were
driving?
A. It's not too long. I couldn't say just how long it is.
130. Well, no, what is your best opinion as to the distance
from where your car eventually stopped after the cars had
all stopped along there, was it from where your car was to
the top of the g-rade 7
A. I didn't notice.
131. Could you see a top of a grade from where you were
stopped after the accident 1
A. I didn't notice that.
132. Now, do I understand that the first time you saw the
northbound vehicle it was about a hundred feet from you!
A. I'd say or a little less than a hundred.
133.
ere its headlights burning1
~- A. Yes.
134. Vv ere there anv other northbound vehicles at that
point close by where you saw the car coming toward
page 25 ~ you?
A. I don't think-I don't believe so. I b.elieve
he was the onlv one there at the time.
135. How fa;· to his left side of the road was that soldier's
car when vou first saw iU
A. W eli, I'd say a hundred feet or a little less.
136. No. I mean how far to his left side of the highway?
A. Oh, to his left side!
137. Yes, sir.
A. Well, he was coming in the same lane that we was
traveling south in.
138. And you were traveling in the secoi1d lane from your
righU
A. The second lane from the right.
139. At the time you first saw that car coming towards you,
where was the truck that was also- southbound in relation to
vour car?
~ A. I dicln 't-the truck was-as far as I know of, was behind us because I clidn 't see him on the right of us.
140. Had the truck been following your car Y
A. I didn't actuallv sec this truck until after the
page 26 } accident.
·
141. You never saw any lights of that truck at all

,v
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and didn't notice any part of the truck until after the accidentY
·
.A. That's right.
142. Do you know whether your car had just passed that
t.ruck or not 1
.A. I don't think so.
143. .A.bout what speed were you traveling?
.A. We were traveling about fifty.
144. Was Mr. Dodson's car following the-behind your car!
.A. I was with-yes, he was. He was following behind.
145. Had he been following behind your car from the time
you left the restaurant about ten minutes previous to that f
.A. Yes, he was. He was going in the same direction and
we was ahead of him.
·
146. What kind of automobile was Mr. Dodson driving?
.A. I can't recall the make of the car.
147. Was there anybody in the Dodson car besides him 1
A. I believe there was three people besides hjm.
page 27 r 148. Do you know who any of those people were Y
A. No, I don't. I never did see them before.
149. Did you meet those people in the restaurant?
A. I believe-I can't recall if all the people were with him
in the restaurant.
150. Why did you stop at the restaurantf
.A. "\Ve stopped to get a cup of coffee.
151. Was there any beer or alcoholic beverages sold, to
your knowledge, to any of the people in that restaurant while
you were there Y
.A. Not to my lmowledg·e, no, because I didn't pay any attention to what the other people got.
152. Do you know whether Mr. Dodson had anything to
drink or not there at that restaurant Y
A. I couldn't say if he did or not. He didn't appear to me
that he was drunk.
Mr. Robertson: Objection.
153. As your car pulled away from the restaurant, did the
Dodson car follow it?
A. It did.
.
154. Did you ·realize that it was just immediately behind
your car?
A. I didn't know exactly just how far behind it
page 28 } was.
155. Did you ever see the lights of his car just
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immediately before this northbound ear approached your cart
A. I didn't pay any attention to the lights.
156. About how fast was the northbound car driving!
A. I'd say it was traveling .about fifty miles.an hour.
157. Do you know what kind -0f a car that northbound car
wasY
A. It was a '50 Plymouth, if I am not mistaken.
158. Was it a four d-0or or a two door?
A. I think it was a four door.
159. Do you know what color it was!
A. No, I don't.
160. Do I understand that when you fir.st saw the northhound car that you did not see any other northbound vehicle T
A. I don't think I did. I mean, right-right with it-that
other car.
161. W.ere there any behind it or were there any ahead of
it!
.
A. I don't think there was any ahead of it.
page 29 } 162. Now, were there any behind it Y
A. I didn't notice any being behind it.
163. Did that northbound car continue northwardly in your
lane up until the time it passed your car 7
A. It run us off the highway and outside of that I don't
know where it was.
164. Well, now, did it at any time, to your knowledge, before it passed your car, pass either to the right or to the left
of that left southbound lane?

Mr. Richardson: I don't know whether I· can follow that
~uestion.
(Whereupon the preceding question was read by the reporter.)
165. Well, let's reword the question, Mr. Mookler.
A. Yes.
166. As that northbound car approached your car, did it
get out of that lane in which you first saw it at any time before
it passed your car?
A.. No, it was headed right for us and that's what made us
run off of the hig·hway.
167. How far was that car from your car when you went
off of the highway?
A. I couldn't rightfully say.
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page 30}

168. Did your car pull to your right and get
clear off of the paving!
A. Yes, we did. We pulled-and we pulled over to the side
and onto the shoulder of the road.
169. Did you pull onto the shoulder of the road with aU
four wheels?
A. We did.
170. Did you, when your car was on the right shoulder of
the road, look back at all at the car going north Y
A. No, I didn't. I didn't see that car after it run us off the
road.
171. You mean you didn't see it until after you got out of
your car and went back t
.A.. Yes, that~s.-c.g·rrect..
172. ·when that northbound·car passed your car, was. it still
in the lane that it had been from the time you first saw it 1
.A. I couldn't say because I didn't see it.
173. Did you watch it as it went by your cart
A .. No. No, I didn't, because we went over on the side on
the shoulder of the road and that's the last I seen of it until
I went back and seen what was happening..
page 31 } 174. As your car passed that northbound car you
didn't continue to watch it as you pulled off toward
your right?
A. No, I didn't ..
175. Were you sitting still at the time you heard the crash
or a crash?
·
A. Well, at the time- we heard the crash we was over to the
shoulder of the road and by then we got out to see what happened..
176. Was the truck standing still when yon got ouU
A. It was.
177. How far behind your car did the truck stop?
A. Well, I'd say about-around thirty feet, thirty or forty
feet.
· 178. Did the truck stop in the right hand southbound lane f
A. It did.
179. Was the truck stopped parallel to the road Y That is-,.
on a straig-h t line to the road?
A. Yes, it was.
180. Where did the car in which Mr. Dodson was driving·
stop in relation to your car after your car stoppea'-r
page 32 } A. A bout in the middle of the two-of thH double
highway and headed south..

,,
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181. Do I understand by that in the center of the two southbound lanes?
A. About there, yes.
182. How many feet was that Dodson car stopped behind
your car?
A. I don't recall how many feet it was.
183. Was it between your car and the truck I
A. I believe it stopped a little further back than the truck
was.
184. You mean in the best of your opinion, now, the Dodson
car stopped after the accident behind the truck?
A. Well, I can't recall about where the Dodson car was. .
185. Do I understand bv that that vou don't recall whether
the Dodson car was in the center of the two southbound lanes
or not?
·
A. No, I didn't say that. I mean, I can't recall how far
back the Dodson car was from our car.
186. So that you could not know whether the Dodson car
was between yom' car and the truck after they all stopped?
A. I cun 't recall that.
page 33 ~ 187. So it could have been possible that the Dodson car was bel1ind the truck?
A. I wouldn't sav for sure.
188. But it is possible t
A. I guess it could be possible, because I am not sure where
it was.
189. How far behind the truck was the taxi cab when you got
back to it ; that is, to the taxi cab?
A. Oh, I'd say about twenty feet, just about twenty feet.
Something like that. Twenty or twenty-five feet.
190. And was it occupied-was the 1950 Plymouth occupied
by the soldiers, was that between that taxi cab and the back
end of the truck f
Mr. Robertson: Just a minute, before you answer that
question. He has testified that the truck was in the rig·bt
lane and these cars were in the middle, between, by that you
mean in the sense of. one direction and the other only, don't
you, not a line between· them?
1\fr. l\folntosh: So far as I am concerned I mean north
and south.
page 34

~

A. Well, the taxi cab and the soldier's car, they
were together.
191. Now, then, by together will you describe
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what parts of the taxi cab a-or parts of the taxi cab were
against what parts of the soldier's cad
A. Well, the part-the rig·ht part of the taxi cab heading
south was against the-was against the left part of the
soldier car, because the right part of the taxi cab was damaged
--I mean the left-the left part of the taxi cab was damaged.
192. Now, let's say that again, if we may, :M:r. Mookler, so
we get it perfectly straight.
A. I am getting my rights and my lefts mixed up.
193. Now, then, will you tell us what parts of the taxi cab
were against the soldier's car Y
A. The left part of the taxi cab was against the right pa1·t
of the soldier car.
194. Now, you are sure it was the rig·ht part of the soldier's
car?
.A. No, I am mixed up here on my rights and my lefts.
195. Well, now, will you go back, Mr. l\fookler, and just
tell us now, just take it easy, take the taxi cab itself, which
part of the taxi cab was damaged f
A. The driver's side. I believe tl1at would be his
page 35 } left, wouldn't it?
196. That's correct.
A. Then that part was damaged.
197. Now, then, what parts on the taxi cab were damaged f
.A. The left front part of the taxi cab.
198. Did that include tl1e front bumper!
A. Well, that included the left front end, the left front of
the taxi cab.
199. Was the damage on the front end of the taxi cab or
was it on the side of the taxi cab t
A. Well, it was more to the side than it was to the front.
200. Was there any damage that you saw to the front end
of the taxi caM
A. Well, I didn't look at it that close, but I seen that his
left front fender was all smashed up and his door on that side
was smashed up too.
201. Now, was-that is the front doorf
A. Yes, that was his front door.
202. Was his front headlight damaged?
A. Yes, it was.
203. Was the grille damaged Y
A. I noticed part of it was damaged but I didn't
page 36 } notice about that part.
·
204. Now, will you describe what parts of the
soldier's car. were damaged?
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A. His-the front end-the front .of' his car was damaged.
205. Was that in the c.enter of the front or the right or left
:side of the front?
A. It was his lef.t front was .against-was damaged .on it,
c0n tba t .side.
206. Was his left door damaged1
A. It was damaged too.
207. About how was the taxi cab situated in relation to the
:road after it came to a complete stop? Was it headed
:straight south?
A. They were turned just a little hit and kind of across the
highway..
208. · By that do I understand that the front of the taxi cab
was facing to its left or toward the center of the highw.ay.Y
A. Well, I don't know how to word this, hut-it wasn't
facing exactly straight of the higl1way and it-it was just±hey were turned just a little bit.
209. But the front end of the taxi cab was closer to the
center of the highway than it was to its right-edge?
!I)age 37} A. I believe it was.
.
210. How far was the right r.ear of the taxi cab
:from its right edg·e of the paving7
.A. They were in the middle of the highway.
211. What is your best recollection as to the distance in
feet? What distance in feeU
(No response)
212. That the right rear of the taxi cab was from the right
cedge of the paving· after the accident occurred?
·
A. Well, I couldn't say for sure, because I didn't do any
measuring. I didn't notice about the edge of the highway, but
they were in the middle of the highway when the-when they
had the wreck and both cars ·came to a stop.
.
213. Was more of the taxi cab on its right side of the center
,of the road than· its left side?
A. It was more to its side.
214. Was .any part of the soldier's car to the left of the
,center of the highway when the cars were sitting there after
the accident?

Mr. Richardson: You mean to the soldier's left,. now?
(Whereupon the preceding question was read by
page ·38 } the reporter.)
·
,;
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Mr. Richardson: My objection to the question is based on
the fact that you can't tell which left and which right is unless.
you know the direction he is facing at the time he made the
answer. You have been talking about southbound vehicles,,
now you a:re talking about the soldier's car which is. a north-·
bound vehicle which would change the direction unless you
indicated the change of direction ..
Mr. McIntosh: Well,. let's rephrase the question.
215. ·was any part of the soldier's car to the left of the
highway for northbound traffic when the cars came to a stop 1l
A. Well,. when the cars came to a stop the taxi cab was more
to his side· of the road and the soldier's car was more to his:
side ..
216. You ~ean the soldier's car was entirely on its right
side of the highway Y
A. Well,. no, not exactly, because-he had his front end over
t.o-tiecl up with this taxi cab's front end.
217. So that it could have been possible forA.. (Interrupting) They was right in the middlfr.
page 39 ~ there. What you would call the middle of the highway ..
218. So it would be possible that part of the left of thea

soldier's car was to the left of the highway for northbound
traffic¥
A. "\VelI, beings as they clon 't have any lines you can't very
well have any definite answer to that because both cars were
in the middle of the highway.
219. l\fr. Mookler, do you know where the Dodson car was;
at the time it had the impact with the soldier's cart
A. It was-it was on its side of the· highway.
220. How do you know that?
A. Because when it was hit it was hit on that side-when
it was I1it it was hit on that side of the highway.
221. Did you see it hitY
A. No, I didn't.
222. Diel you see the Dodson car at all just immediately
prior to its collision with the soldier's carf
.
A. No, I didn't. I didn't see the Dodson ear at all.
223. Well, now, actually yon don't know whether that car,.
the Dodson car, was on its rig·ht side of the highway at the
time it was strnck, if it was struck, by the soidier"s:
page 40} car?
A. It was sideswiped by the soldier's car rigI1t
after the soldier's car ran us off the road and when we was-

'!
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in what you would call the second lane of the highway going
south.
224. You mean bv the second laneA. (Interrupting) vV e11J what you would call the passing
lane, that side of the highway.
225. That is for southbound traffic?
A. Yes, sir.
226. vVas the Dodson car, at the time it was struck, in the
passing lane?

A. Well,Mr. Robertson:

(Interrupting) He just said he didn't see

it.
A. When he was hit he was hit on that side of the hig·hway.
227.
en, now, when he was-was he in the passing lane
or was he in the lane to the right?
A. I am just going by when he was hit, because I actually
didn't see the Dodson car at all, just nfter228. (Interrupting) You didn't see it when it was hit and
you dicln 't see it so far as being able to spot it exactly in the
highway after the accident 1
A. It was on tho right-it was on the right side
page 41 ~ of the highway after the accident happened.

,v

Mr. Richardson: Note my objection to any questions and
answers given relative to where the Dodson car was at the
time it was hit or the reni;.;on that the man has already said
a dozen times that he did not see the soldier's car after it
passed his car, except when it came to a rest.
Mr. Robertson: I make the same objection.
229. Did you sny at the time that you stayed-did you stay
at the scene of the accident until the police arrived Y
A. I did.
230. Did you hear any conversation between the driver of
the soldier's car and any other person Y
A.
en, I don't know who was the driver of the soldier'8
car so any conversation I would hear, it could be anybody's,
and besides, the five soldiers in the automobile was laying out
on the highway and they-in fact, all of them in the two cars,
they was pulling· them out of the two cars after the accident.
231. Now, when you went hack to where the taxi cab and the
~olclier 's car were, will you tell us where the soldiers were
laying in relation to the car in which they were riding?

,v
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A. Well, they was-I couldn't say how the
page 42 } soldiers were, who they were or know the other
guys, who they were, because I didn't know none
of them and they didn't ha~e232. (Interrupting) Well, will you tell us where the bodies
were laying?
A. Well, the bodies were laying· on-on both sides of the
highway, on both sides of the highway.
233. And where were they in relation to where the taxi cab
and the soldier's car had stopped?
A. Some of them-well, some of them were lafi_Ilg on thewell, that still wouldn't tell you anything·. The people's bodies,
after they pulled them out, why, they just layed them down. ·
234. I misunderstood you, Mr. l\fookler. None of the people
in any of the automobiles were knocked out of the automobiles
before the cars came to a stop f
A. Well, I couldn'tMr. Robertson: Objection, he wouldn't know.
A. I couldn't say if they were knocked out of the automobile
or not because I didn't get there until after they started pulling the bodies out and I wasn't there before they started pulling them out and I didn't know how many bodies was out on
the hig·bway when I got there.
page 43 } 235. Do you know how many people had been in
the soldier's car?
A. Well, there was about four or five in each car.
236. Were all of those four or .five people taken out of the
soldier's car before you got to the soldier's car?
A. Well, wheµ I got back to the scene of the accident they
were-people had stopped on the highway, you know, to see
the accident-I mean after the accident, was pulling these
bodies out of both cars and they were laying on the highway.
237. Was there more than one person in the taxi cab?
A. Well, I don't know exactly how many was in either cab,
I mean, either car.
238. Where did the people come from, Mr. Mookler, that
were at the scene of the accident? I mean by those two cars
before you got there Y
A. Well, they parked alongside-they parked alongside the
highway just like everybody else does.
239. Were they north or southbound vehicles Y
A. I didn't notice where they was.
1

.,.,
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240. .So that to the best of your knowledge there
was no person knocked out of either :automobile Y
A. Well, that I wouldn '.t .say. I wouldn't say yes and I
wouldn't say no, because I did.n 't see anybody knocked out of
the automobiles.

Mr. lfoinoosh: ·Thait '·s all.

CROSS EXAl\HNATION..
By :M:r. Richardson; counsel for
Paul Petcosky:
241. Mr. lfookler, as you were going south on that bighway
1:bat night; had you been paying· any attention to the traffic
that was meeting you before this accident occurred or before
you saw this car in your laneT
A. W-ell, I was talking to Mr. Todd and I was looking out
on the highway and-I always do.
242. At the time you saw this automobile as you have de:scribed it, the soldier's car, coming towards your carA. (Interrupting) Y-es.
243. (Continuing) Did you notice whether or not it was
passing another automobile at the time?
A. I don't believe he was.
244. Is that. the only car that you noticed on the
page 45 } highway at that time going north?
A. At the time I seen the soldier's car, yes.
245. Now, you say it was about a hundred feet or a little
less coming towards you when you first noticed it?
A. Just about, yes.
246. And at that time the car that you were riding in was
iin the passing lane going south?
A. Yes, sir.
247. Now, at the time Mr. Todd pulled off the road, did he
just pull off directly, rig·ht away, or did he just pull over and
then run on up the road a good ways before he stopped Y
A. Well, he got off the road as quick as he could and then
he pulled over-pulled over and stopped.
248. Did he have any trouble in missing that oncoming car
hy pulling over 7
A. Well, not too much, no, but this car was traveling in- .
,coming at us.
·
249. Now, do you recall why it was that Mr. Todd was in
the passing lane .at that time, Had he been driving all the
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time in the passing lane or had he just pniled into that passing lane for some reason 1
page 46 ~ A. Well, he passed some cars. I mean-and then
he just never did-he just didn't get back into the
first lane.
250. To refresh your recollection a little, didn't Mr. Todd'
pass a tractor-trailer truck just immediately before tllis occurred, the same truck that you have talked about as being
parked on tl1e 11ighway and being hit on one cornerf
A. As far as I can recoHect about the truck, I don't think
this was a tractor and trailer.
251. AII right. Let's put it this way: To refresh your recollection, didn't Mr. Todd pass a truck, the truck that you have
told us was hit slightly on one of the corners just before this:
accident happened 1
A. I can't .r~call what he passed.
252. Now, a·s I understand it the last time yon had seen the
car that Mr. Dodson was in before this accident happened was
at the time you pulled away from the restaurant?
A. That's the last time I seen the car until the accident.
253. About 110w many miles back up northwardiy on thehigbway was that restaurant? "\iVas it a mile, ten miles or
thirty miles or about how far was it 1
A. No.
page 47 ~ 254. Just approximately!
A. I'd say five miles.
255. Now, did l\~r. Todd and Mr. Dodson make any arrangements to travel together on the highway or did they just bid
each otller goodbye at the restaurant and start out?
A. I didn't bear what their an~ngements was. I mean, I
wasn't-I wonldn 't say that I actually heard them two talking~
256. What I am trying to g·et atA. (Interrupting) They was talking together and I didn't
pay too much attention to what they was saying because I was:
drinking my coffee.
·
257. You didn't know of any arrang·ement that Dodson had
made with Todd to follow him, did yo1,.1 f
A. Well, I did know that they was going· down in Virginia
and that was the same way that we was going.
258. And you really didn't know at the time you left the
restaurant that Mr. Dodson was even behind Mr. Todd 1s car,.
did youf
A. Well259. (Interrupting) Until after the wreck happened,. of
course!

,,
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~

A. We pulled off together and he was traveling
along on behind us, because we was headed the same

260. But on your side where you were sitting in the Todd
car, did you-you clidn 't have a 1·ear vision mirror that you
could look behind you and watch the traffic coming·, did you?
A. No.
261. And were yon particularly interested in knowing
·
whether Dodson was following your car or not?
A. \Vell, I didn't know l\fr. Dodson, so why should I be262. (Interrupting) That's what I meant. So that what
actually happened is that after the wreck occurred and you
and Todd walked back to it, then is when you recognized this
man Dod~on as being the same one who was in the restaurant?
Is that right?
A. That's right.
. 263. So all that five miles, approximately, from the restaurant to where the accident happened you didn't notice or know
or have any real knowledge that Dodson was actually behind
you, did you 1
A. ·well, like I said, he was going down in Virginia and be
was traveling along· the same highway with them and maybe
Dodson and Todd wanted to go down together.
264. But you don't know-you didn't know that·
page 49 ~ until after the accident occurred, did you?
A. No, I didn't.
.
265. So that vou can't tell us whether Mr. Dodson was one
car behind l\:fr. "Todd, two, three, four or ten cars behind Mr.
Todd until after the accident happened, can you?
A. \Vell, it was right after this soldier car passed us that
Mr. Dodson got hit.
266. But you learned that after the accident had occurred
and after you went back, you didn't know it before the accident, did you 1
A. I clidn 't-I heard that Mr. Dodson-heard it after· we
pulled off the highway on the shoulder of the road, that Mr.
Dodson's car g·ot bit.
267. But I say, before that accident happened you didn't
know that the Dodson car was one, t{vo or ten cars behind Mr.
Todd's car; you found that out after the accident happened.
Isn't that true?
A. That's right.
268. Yes. Did you know whether or not the Dodson car was
in the act of passing this truck at the time the sideswipe occurred f
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A. Well, this Dodson car was in that second lane and the
truck was in the :first lane and they were pretty well
page 50 } close together.
269. How did you know that?
A. Well, because after the accident they were-the cars were
pretty well close together after they stopped.
270. Now, to refresh your recollection on that, wasn't the
Dodson car on ahead of or south of the truck when it stopped;
that is, in front of the truck, not behind it, when it stopped T
Think back now and be sure about that.
A~ I have to, because-you want to know if the Dodson car
was ahead of the truck or in back of it?
271. When it stopped, yes; when they both stopped.
A. I believe the Dodson car in back of the truck. I mean, I
believe the truck was ahead of the Dodson car. I am not too
sure.
272. You mean by that you think, but you are not sure, that
the truck was the fartherest vehicle south f
A. I think it was.
273. Could they. have been pretty nearly side by side where
they stopped?
A. Well, I said that they were pretty well side by side.
274. I didn't understand that. I am sorry.
. page 51 ~ · A. I believe if he reads back there it would say
that.
275. So that at any rate the Dodson car was in the passing
lane wl1ich is the same lane your car had been in when it
stopped 1
A. Yes.
276. And the truck was on the outside lane pretty nearly
side by side with the Dodson car?
A. They were pretty close together, yes.
277. And you believe the truck was about thirty feet behind
Mr. Todd's car when it stopped?
A. Yes, because ,ve had to walk back from-after we
stopped, to get to the accident. ·
·
278. Well, now, you told us a while ago about some part of
that truck having some damage on it, that you believe it was
one of the corners. Can you recall which corner it was?
A. Well, it was that left-left corner.
279. Left front or left rear?
A. Left rear of the truck.
280. Now, could you tell from the nature of the damage that
you saw or from any other reason why came in contact-what
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rcame in contact with the truck or which car came in contact
with tl1e truck?
page '52 } A. Well, the Dodson car would be the only one
·
pertaining to that, wouldn't it?
·281. That's what I am asking you, if you knew.
A. Yes.
282. Then it's your idea that the Dodson car came in ~on:tact with the left rear corner of the truck 7
A. Ye·s.
283. Could you tell what part of the Dodson car came into
<eon tact with the left rear corner of the truck f
·
A. Well, the right front corner..
284. ·The right front corner?
A. It's been so long-ago that I almost forgot all about it.
285. Was the we-ather on this night clear and dry!
A. Yes.
286. Or had it been raining f
A. I think it was 'Clear.
'287. Do you recall seeing the driver of that truck rigltt after
ilie accidenU
A .. I didn't know who the driver ·was.
288. Did you see a colored man there at the ·scene rof the
:accidenU
·
A. I can't recall that, if it was -or not.
page 53} 289. ·Now, if I understand this correctly1 as you
saw this ·soldier's car coming towards your car,
that's the only ·southbound car that was within your view?
A. That was the only one that I seen then.
290. This grade that you are talking about you said was
:slightly upgrade the direction that your car was going!
A. Well291. .(Interrupting·) Is that just a little :slight grade or was
it a big long steep g-rade Y
A. It was just one of them Iong g·rades.
292. Slight g·rade?
A. One of them slight grades. It was one of them kind of
like in a gulley,
293. Oh, kind of a ditch Y
A. Yes, it was-as far as I can recall of it.
294. In -ot~er words your car or Mr. Todd's car, the one Mr.
'Todd was driving, had come down a grade and was starting
up a grade?
A. Well, we was coming down a grade at the time, ·but
farther on I believe yon had to g-o slightly upgrade.
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295. N aw, you say we, meaning you arrcl Mr. Todd, were coming down a grade at the time?
page 54 ~ A. Yes.
296. Well, that would I1ave made this soldier's-.
car coming~ up a gntcle as they passed your car. Is that right?'
A. Well, it was sort of clown in that gulley. I can't recall!
about that. I am not familiar with that highway.
297. Can you recall wl1ether or not this dip or this upgrade·
and downgrade was enough up ancT clo-w11 that the hill or the·
crest of a hill might hide the view of an oncoming car until
it got on top or was it so siig·ht that it wouldn't hide the viewt·
A. It was· so slight tiiat I don "t think it would hide it.
298. That1s what I want to know. Well, now, you say when:
you-the ca:r that you were in stopped off tlie shoulder of theroad that you got out and walked baek to the scene of theaccident but some other people had already beat you there~
Is that rigllt; ancl'were pulling tbose people out of 111e cars?
A. Yes-, by th.e time we g·ot back there tbey already had'.
startetl pulling the people out of' the two automobiles.
299. Were tllere any pieces of the wrecked autopag·e- 55 f mobiles scattered about the highway or skid marks:
or dirt laying around orr the highway from this accident f
A. I didn't notice about-what was off tI1e automobiles or
what it was.
300. Well, did you attempt to look yourself to see where this:
collision might l1ave happened, if you could find out where it
happened?
A. No, but I only seen the automobiles after they come .t()l
a stop .
. 301. Then as I understand it from what you say, from what
you saw of the automobiles when they came to a stopA. (Interrupting) Yes.
302. (Continuing) And anything around the scene of those
automobilesA. (Interrupting) Yes.
303. (Continuing) Looking it over, yon couldn't tell at an
on which side of the highway the accidents occurred. Is that
right1
A. W eU, the way-the position of the automol;Jiles, it happened right in tlle middle of the highway.
304. Now, which one happened right in the- middle; the accident between tlie soldier's car and the Dodson car?
A. No, I am talking· about-talking about the soldier "s. car
and the taxi cab.
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305. Well, now, from the position of any of the
cars, could you tell where the accident happened
between the soldier's car and the Dodson car, the sideswipe,
as you call it?
A. \Vell, the Dodson car was sitting on the right of the highway heading· south.
306. But in the passing lane?
A. -,v ell, more in the passing lane, yes.
307. But there was part of it in the center of the highway?
A. No, I wouldn't sav that, because he-when the Dodson
car stopped he was in the middle of the two highways leading
south, would be the right of the l1ighway.
308. But, now, that's where tl1e Dodson car stopped, but I
am asking· you if you could tell from anything· you saw in the
highway whether it was a car or dirt or what it was, where it
actually-where the actual sideswipe took place 1
A. No, I coulcln 't.
309. Couldn't tell f
A. I didn't sec it so I couldn't tell vou.
310. That's what I wanted to kno~v. Did you try to assist
in any way anybody that was injured in the accident!
A. No, I didn't.
page 57 ~ 311. vVho did you tell, if anybody, that you had
seen any part of t11is accident f How did they get
your name 1
A. \Vell, tl1ey got my name through Todd. That's the only
way I can tell, because as a rule I never g·ive my name in any
accident.
312. "Who first contacted you about this accident after you
left the scene; who was the first one to talk to you to ask you
if you had seen any of it Y
A. Well, I believe the way that we g·ot contacted with the
accident is l\fr. Todd said he was run off the hig·hway and
that's-I believe that's the way that we got in contact with it.
313. Do you know Mr. Torld 's address in Baltimore?
A. It's 3011 Brighton.
314. Can you spell that Brigl1ton for met
A. B-R-I-G-H-T-0-N, Brighton. I think it's 3011.
315. \Vhat kind of work does he do in Baltimore?
A. Well, he is a radio television and a repairman. I think
that's his job.
316. And you say that you think that Mr. Todd is some kin,
probably, to Mr. Dodson?
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A. I am not sure if he is kin or not. The only
thing I know is that they knew each other in that
restaurant and there was some talk about him visiting this person and that person. They might be kin. I am
not ·sure.
317. One more thing I'd like for you to take your memory
back to the scene of that accident as best you can and tell nie
what kind of truck this was, whether it was just a regular truck
that had four wheels on it, a light one. or a heavy truck, or a
tractor-trailer truck?
A. As near as I can remember that truck it was a flat bed
truck, ton and a half. As far as I can remember.
318. Ton and a half, would that have dual wheels on the
rear?
A. Yes, sir; it would have.
.
319. Now, as I understand it your business is truck driving
and you know trucks?
A. Yes, I know trucks.
320. And that's your best reco11ection of the type of outfit
that that was that you saw that night?
A. I believe it was. I am not too sure.
321. Do you remember what car-what kind of car the
Dodson car was that we have been talking about?
A. No, I don't.
322. Do you remember what kind of car the taxi
page 59 ~ cab was?
·
A. The taxi cab, I believe, was a '49 Plymouth,
because I happened to notice that there was two Plymouths
was involved in that accident and it was a '49 and a '50, I think.
323. Who was driving the other Plymouth, or which car was
that; is that the Dodson car you are talking a bout Y
A. No, the taxi cab and the soldier car were '49 and '50
Plymouths.
324. I thought you told me a while ago the soldier's car was
a Nash?
A. No, I didn't either. If you recall back I told. you that
Mr. Todd's car was a '49 Nash.
325. His was the Nash. I see.
A. Yes.
page 58

~

Mr. Richardson: I believe that's all.
Mr. Garlove: For the record, if it will help anybody, the
Dodson car is a Ford.

,,.
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CROSS EXAMINATION.
J3y Mr. Robertson, representing
Edward L. S,herman-:
-326. This accident occurred you have testified
:page 60 } while you were going to Richmond from Baltimore
after ·a visit with Mr. Todd?
A. Yes.
,
327. Who is your relative?
A. He is my relative througl1 marriage.
328. What did you and Mr. Todd do during the time while
:you were in Baltimore, during that visit?
A. Well, when I got to Baltimore to visit Mr. Todd he wasn't
home, so the next day he went to work and I just went in town
:and mesBed around and then that nig·ht ·after supper we :started
fo Richmond.
329. I see.
A. I wasn't with Mr. Todd actually until we started to Richmond because he had-he was working and I just went in town
:and bummed around.
330. How old was Mr. Todd?
A. I think he's in his thirties.
331. Thirties T
A. About Thirty.
·332. Mr. Todd is about the same age that you are'r
A. Just about the ·s·ame ag.
333. Now, as you were driving from Baltimore to Richmond,
cdid you make any other stops·other than to get the coffee?
A. No, we didn't. I mean, we didn't make any
page 61} stops to see anybody or anything like that.
334. I mean did you stop to get anything at the
irestaurant or anything like that on the way aside from this
time that you stopped and got coffee?
A. No, that was the only time.
335. Did you have anything to drink in the car?
A. No. I don't drink and I don't think Mr. Todd does
<either.
336. You didn't see him drinking anything during the trip Y
A. No, I don't think he drinks anything and I don't either.
337. Now, when Mr. Todd met Mr. Dodson in the restaurant,
was the meeting cordial?
A. How do you mean Y
338. Were they glad to see each other, were they friendly,
very friendly?
·
1
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.A. Well, yes, I guess. everybody is when you see someone
you haven't seen them for a good while, they are glad to
see each other.
339. ;Let me put it this. way, they-their conduct was such
as to indicate that they knew each other more than just
casually, they were old friends 1
A. Yes, or related. I don't know exactly if they
page 62 are related or not. They could be, there could besome relation there.
340. Now,. this accident occurred almost two years. ago.
Isn't that right!
·
A. Yes.
341. Ancl there were no lines on this highwayY
A. No lines.
342. No .lines. Your actual recollection of the positions.
of the cars and what occurred are necessarily a little hazy
two years later. Is tl1at right Y
A. Well, yes, it would be because I had done forgot an
about it. I mean, just things that come into my mind about
the accident is what I am telling.
343. Now, after the accident as you drove off with Mr.
T'odd, did you and Mr. Todd discuss the accident f
A. Well, we took this Mr. Todd's car-they had a wrecker
to pull Mr. Dodson's ear into the garage five miles back in
this little town and we went back with him, we took them back
while the ·wrecker, toolr them back where the wrecker had
pulled his car in because he couldn't drive his car. We went
back there and stayed with them for a while and then we
drove on.
344. I see. Now, during· the time that you drove tllem back
in and you stayed with them, did you discuss the~
page 63 } accident?
A. I didn't, no.
345. Yon beard it discussed, though f
A. I didn't hear too much. I mean, I didn't pay any attention.
346. Well, weren't these people interested in talking about
what had just happened and how it had happened? Weren't
vou interested 1
· A. Well, I wasn't too much interested in it myself.
347. WeII, not in the sense yon were personally affected,
hut it was a pretty spectacular kind of accident and it was
interesting to know just what had occurred?
·
A. Yes, and I believe that's·-that the people in this Dod-

r
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son car were shook up over the fact of having their car sideswiped and they was-they were talking about it.
348. That's right.
A. But I don't know, I didn't say anything myself toward
the accident.
349. Now, after you left the Dodsons, did you and Mr.
Todd talk to anybody about the accident; do you recollect Y
A. I don't recollect that we did, no.
page 64 ~
350. Since that time have you seen Mr. Toddt
A. Yes, I seen him last year.
351. Last vear Y
A. Yes. ..
352. Is that the last time that you saw him Y
A. Yes, I go on vacation up there every year.
353. You go every year Y
A. I go every year.
354. At the time you saw him subsequently did you have
any discussion about the accident T
A. I don't think we did, no.
B55. Have you ever talked to Mr. Todd about the accident
since then 'I
A. No.
B56. How did Mr. Dodson get in touch with you T
A. Mr. Dodson didn't get in touch with me.
357. ·who did Y
A. '11he lawyers got in touch with me.
358. Did you hear anything from Mr. Todd before that?
Did you have a letter from lum 1
A. No.
359. No telephone call 1
A. No, I didn't.
360. When did you first know about taking this deposition?
A. Well, when the lawyers first contacted me.
361. When was thatT
page 65 ~
A. Oh, I can't recall just how long it was, but
it's been a g·ood while ago.
362. You inean it's been a month ago or two months Y
A. Oh, yes.
363. Two months?
A. Yes, more. ·
364. But presumably they got your name by Mr. Dodson
a skin~ Mr. Todd and Mr. Todd gave it to tl1em Y
A. I believe they g·ot my name through Mr. Todd and sayin~ that I was with Mr. Todd at the time that he was run off
the road.

~
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365. Now, you testified there were no lines on the highway?
A. No.
366. So that any references to this lane or that lane or to
the middle are necessarily approximate 1
A. Well, you can say you are more to one side of the highway than you are to the other.
. 367. But what I am saying is there were actually no lanes
to be in. You saying the person was approximately where
that lane would be if there was one?
page 66 t A. Yes.
368. But there were no lines for you to go byf
A. No lines at all.
369. No lines to go by?
A. No, it was just one big black top highway.
370. Now, your statement as to the position of the oncoming
car that you said ran you off the highway isA. (Interrupting) Yes.
371. (Continuing) Is on the assumption that your car was
in the proper lane, not beyond the center of the highway Y
A. It was in the proper lane, because we was-it was more
to-we were closer to the right or the edge of the highway on
the right than we was to the left and it was-and you can
judge about what lane you would be in.
.
372. Now, just prior to the time when this oncoming car
came, what had you and lfr; Todd been doing?
.
A. Well, we were just riding down the highway and just
talking.
~73. Were you talking?
A. Talking.
374. Were either one of you smoking Y
page 67 } A. I can't recall if he was smoking or not, but I
clon 't smoke myself.
375. He smokes, though Y
A. He-I think he does, yes.
376. Cigarettes Y
A. Yes.
377. Was the radio going in the car?.
A. It was going off and on. I mean, we would turn it on a
while and wouldn't l1ear nothing we liked and then turn it off.
378. Now, you testified that you were going about fifty, I
think?
A. About fifty.
379. And that Mr. Dodson's car left the restaurant at the
same time your car did?
A. Same time.
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. 380. Therefore Mr.. Dodson must necessarily have been.
going at least fifty miles an hour also to be up with you?
.A. "\Veil, he might have been going a little less than fifty,
I don't know.
381. He wouldn't .be behind you if he had been going less
.than fifty, would he¥
·
A. WhaU
page 68 ~ 382. He wouldn't have been behind you if he had
gone less than fifty f
.A. '\Vell, if he would be going fifty like we would, he would
.catch up with us.
383. He was going fifty. Now, you stated that your car
was run off the highway by the oncoming· car 7
.A. Yes.
384. Actually the oncoming car, there was plenty of room
:between the oncoming car and the edge of the highway, wasn't
there, for you to continue on 7 Why were you run off on the
~boulder?
·
A". Well, this car was coming at us and Mr. Todd was going
to get out of his way.
385. You mean you thought he was goi:ng to go down the
right, your right -side of the road¥
•
A. Well, it could-it could be, yes, and if I see a car eommg
at me I am going to get out of his way.
386. You mean that you were just afraid of the car so Mr.
Todd just went clear off on the right, way away from the
car. Is that right!
·
A. Well, he was getting clear of him, yes, to keep from
getting hit. There is no use in waiting until the last minute
to get out of his way.
page 69 } 387. How far ahead of you was he when he
started turning off like that? Was he at some distance?
. A. Well, I'd say around fifty feet or something like that.
I mean, we had time enough to get out of his way before he
. hit us.
388. In other words you were never at all close to that carY
A. We wasn't what you would call real close to it, no, but
he did run us off the highway coming on our lane and we got
'Out of his way.
389. Now, were the soldiers in the oncoming car in uniform t
' A. I seen some bodies that they had khaki uniforms on.
390. You mean some of them did?
A. But you can say, them khaki uniforms, you can't tell
if they are soldiers or not, because everybody wears khakis.·
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391. You mean you don't know whether they were soldiers;
or notY
A.. They said that they were soldiers,, but I wouldn't say
they were soldiers because I didn't see no indication that
they woultl. be soldiers,. khaki uniforms don't make them
soldiers.
page 70 ~ 392. Well, why was it that when you were close~
to the accident as you say, why was it that you took
-why was it that you took so long to get back that otherpeople had come and stopped and pulled people out of the~
cars f Did yon sit in the car a while before you went back f
A. No, we pulled off on the side-we pulled over to the·
side, to the shoulder of the road and then we just walked back
and that way-I believe that Mr~ Todd talked with Mr. Dodson and then we went on to the scene of' the accident.
393. You mean that you didn' go and render assistance to
these people, you ~topped and talked to Mr. Dodson first y·
A. I think that ~s the way it happened.
394. In the .meantime some ·other people came and helped
pulI thes·e bodies out of the car 6l
A. And then we wallrnd up there and seen tI1e bodies beingpuied out. When we got there they had already started pull-ing tl1e bodies out of the cars.
395. Now, I think you have testified that yon saw nothing
that occurred since you didn't look backf
A. No, I didn rt.
39'6. You just saw an oncoming car and after that you saw
notl1ingf
page 71 f A. I seen an oncoming car and we went on the
shoulder of the road and then I seen it after thei
accident occurred.
:Mr. Robertson: That is aH.

RE-CROSS EXAMINATION.
By Mr. McIntosh :
397. Mr. Mookler, do I understand it that :M:r. Dodson was
driving south before this oncoming car was noticed by you,.
that he had been driving in the left lane for southbound tra:fficf
A. Well, be passed-be was passing- these automobiles and
then he just didn't get back in the right hand lane.
398. Now, was that a constant string of· automobiles· or
vehicles in the right hand lane!'
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A. No, just one or two.
399. vVas there space between any of those southbound cars
in the right hand lane for Mr. Dodson to pull into the right
handlanef
A. I can't answer that because i wouldn't know because I
wasn't paying- any attention to the way he was driving.
400. To the best of your recollection, how far
page 72 ~ north of the scene of the accident was it that Mr.
Todd had ever been in the right hand lane?
A. The best way I can answer that is that he was in the
right hand lane and then he passed an automobile or a truck
or whatever he passed, I didn't notice, and then he got up
ahead of them and then that's when this car run us off the
highway.
401. So that from the time that he pulled out into the left
lane to pass an ~utomobile or a truck or some vehicles in that
right lane he never did g·et back to the left hand lane until he
pulled off onto the shoulder to get out of the way of the oncoming car!
A. No, he didn't.
402. ,vhere was Mr. Todd and Mr. Dodson going down in
Virginia?
A. ·well, I don't know where J\fr. Dodson was going, but
Mr. Todd was going to Richmond with me.
403. And he was going to the place where your wife was at
that time?
A. Yes. His wife was at the same place my wife was, at
my wife's mother's.
404. Is that where Mr. Dodson was going too?
A. No.
405. ,vhere was M:r. Dodson going, if you know 1
page 73 ~ A. I don't know, because I don't know where in
Virginia he was going, but he was going in the same
djrection as we· were. I mean, he was-I don't know if he was
gbing to pull off on some other highway down farther or not.
·· 406. You don't know w]1ether he was going to Richmond or
some other city in Virg'inia?
A. I think he was going to some other city near Richmond.
407. ·when your car. stopped off of the paving, what did
l\f r. Todd sny about Mr. Dodson's car having been involved in
anv coHision f
A. ,ven, I heard him say, if I am not-I am pretty sure that
I heard I1im say-

Mr. Robertson: (Interrupting) Object to this. It's hearsay.
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.A. (Continuing) That they hit the Dodson car.
408. Now, wheu you walked back to the scene of the accident, did you stop or <lid Mr. Todd stop and talk to the truck
uriver?
A. I didn't stop and talk to the truck driver.
409. Did Mr. '11odd stop and talk to the truck driver?
.A. I didn't notice if he did or not.
page 74 ~
410. When Mr. Todd stopped and talked to Mr.
Dodson before you walked on to where the-on to
the place where the soldier's car and the taxi cab were, what
was the conversation between Mr. Todd- and Mr. Dodson?
A. I didn't hear the conversation.
411. 'When you rode back into town to take Mr. Dodson and
the people in his car, what was said by Mr. Dodson about how
that accident occurred?
A. I dicln 't hear any-I didn't hear anythine; that was said.
I wasn't paying any attention.
·
412. But they did discuss how the accident occurred 1
A. I couldn't say for sure if they discussed it in the car
or not.
413. V{ell, didn't you just testify a minute ago that when
they rode back to the garage in the small to-wn that you heard
Mr. Dodson talking about how that accident occurred?
A. I heard some talk about it in the restaurant that we was
fo while they was waiting for the car to be fixed.
414. vVho was that conversation behveen?
A. That conversation was between Mr. Todd and the Dodsons and the people that was with Mr. Dodson.
page 75 ~ 415. What was that conversation?
A. I couldn't say. I couldn't say what it was.
41.6. Now, will you tell us what damage there was to the
ri~ht front of the Dodson car where it came into contact with
the left rear of that truck?
.
A. ·what damage was on the Dodson car that came in contact with the left rear of the truck?
(
1 417. Yes, sir.
A. I clicln 't see no damage on that side, but I did see the
damage on the left side of the rear of the Dodson car.
418. Did you look for any damage on the right front or the
right side of the Dodson car Y
A. No, I didn't.
419. Did you see any lime on the highway at all Y
A. Yes, there was lime on that truck.
420. Was there any lime sprinkled on the road Y
A. I seen some on the road, yes.
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421. Where was it in relation to the right side of the roadf
l\fr. Garlove: You mean for southbound traffic.Y

422. That's for southbound traffic?
A. It was in the right hand lane going ~onth.
page 76 ~ 423. How much lime was there?

Mr. Richardson : On the truck or on the road f
424. On the road.
A, I can't say how much it was, but it looked like the way
:the lime-I mean, the way it wa~, that was knocked off -bythe impact of that hitting that truck Imocked it off.
425. vVas there any bags on the road?
A. I didn't see any bags. It could have been, yes.
426. But you doll''t know whether there was bags or whether
it was loose lime that was loaded on the truck?
A. I don't kno how that lime got 011 the highway..
427. Was there any lime 011 the truckt
A. Yes, it was a flat bed truck and I believe it had some bags
con it.
428. But you don't know whether any bag was knocked off
<0f the truck onto the road?
A. I clidn 't see none. I can't recall it if I did, and it ':s been
·so long ago that you can't recall all of them things.

Mr. McIntosh: That's all.
page 77}

RE-CROSS EXAMINATION.

By I\Ir. Robertson:
429. You said the accident occurred about 10:00 o'clock?
A. Around 10 :00 o'clock, yes. Somewhere around that.
430. What time were you expected in Richmond, you and
Mr. Todd?
A. We weren't expected in Richmond.
431. You ,vere not expected in Richmond Y
A. We didn.'t have no certain time to get in Richmond, we
were just driving to Richmond.
.
432. Did your wives expect you to come that night?
A. Well, yes, they made arrangements for me to come back
'that ni~ht and Mr. Todd would drive me down that night.
433. How far were you from Richmond at this time f
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Fred Mookler.
A. Well,. we were quite a distance, because it was just
right out of Washington that the accident hap.pened.
434. It was desirable, wasn't it, that you not get there too
late!
page 78 ~ A. Well435. (Interrupting) Somebody was waiting:--was.
going to wait up for you, I suppose f
A. Well, nothing was ever said that they would wait up
for us.
436. Weren't anxious to get there 6l
A. Well, yes.

Mr. Robertson:. All right~
The Witness: But we waited around a while after the
accident..

.

437. Well, of course, after the accident, sure.

A. Yes.
Mr. Robertson: That's all.

•

•

•

•

•·

A Copy-Teste :

R G. TURNER, Clerk~
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