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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 4655 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Monday the 
1st day of October, 1956. 

WILLIAM RAY FOUT, JR., ET AL., Plaintiffs in error, 

against 

COMMONWEALTH OF VIRGINIA, · Defendant in error. 

From the Hustings Court of the City of Roanoke 

Upon the petition of William Ray Fout, Jr., and Jennings 
Coffey, a writ of error and supersedeas is awarded them to a 
judgment rendered by the Hustings Court of the City of Roa­
noke on the 16th day of May, 1956, in a prosecution by the 
Commonwealth against the said petitioners for a felony; but 
said S'ltpersedeas, however, is not to operate to discharge the 
petitioners from custody, if in custody, or to release their bond 
if out on bail. 
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RECORD 

• • :Jt 

The grand jurors in and for the body of the said City of 
R,oauoke, Virginia, and now attending said _Court at its 
l\tIARCH TERM, in the Year 1956, upon their oaths do 
present: 

That CLARENCE ROBERT HALL, WILLIAM RAY 
FOUT, JR. and JENNINGS COF:B,EY, heretofore, to-wit: on 
the day of December, 1955, within the jurisdiction of this 
Court, in the said City of Roanoke, Virginia, unlawfully and 
f eloniouslv did break and enter a certain storehouse known 
.as 4221 Ivr'elrose Avenue, N. vV., located in the City and State 
aforesaid, belonging to Owen-Weaver, Incorporated, with in­
tent the g·oods and chattels of the said Owen-Weaver, Incor­
porated, in the said storehouse then and there being, then and 
there unlawfully and feloniously to steal, take and carry away, 
.and 

divers guns, . 
of the value of . . ...................... $2,551.89 
2 cameras, 
of the value of . . . . . . . . . . . . . . . . . . . . . . . . 105.00 
8 boxes of ammunition, 
of the value of . . . . . . . . . . . . . . . . . . . . . . . . 28.00 
and of the ag·gregate value of .......... $2,684.89 

of the goods and chattels of the said Owen-Weaver, Incor­
porated, in the said storehouse, in the City and State afore­
said, then and there being found, then and there unlawfully 
and f Ploniously did steal, take and carry away, 

Against the peace and dignity of the Commonwealth of 
Virginia. 

(on back) 

INDICTMENT FOR STATUTORY BURGLARY AND 
LARCENY A FELONY. 

A True Bill. 

0. S. CLARK 
Foreman Grand Jury. 

Received and filed Mar. 5, 1956 . .-

W. R. CARTER, JR. 
Deputy Clerk. 
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VERDICT. 

We, the jury, find the defendants guilty as charged and 
fix their punishment at confinement in the penitentiary for 
eig·ht ( 8) years. 

C. F. KEELEY 
Foreman. 

(1) Wm. Ray Fout Jr., and Jennings Coffey. 

page 2 ~ 

• • • 

At a Hustings Court of the City of Roanoke, in the State of 
Virginia, at the Courthouse thereof, on the fifth day of March, 
1956. 

This day 0. S. Clark, Joseph T. Crews, F. Roy Hunt, Wil­
liam .A. Fink and R. H. Wills appeared in Court to serve as 
Special Grand Jurors pursuant to a writ of venire f acies is­
sued under the direction of the Judge of this Court and duly 
executed upon them, were examined and accepted as the law 
directs. 

Thereupon the Court selected 0. S. Clark as foreman, who 
took the oath prescribed by law, and he, together with Joseph 
T. Crews, F. Roy Hunt, William A. Fink and R.H. ,vms were 
sworn a Special Grand Jury in and for the body of the City 
of Roanoke, Virginia, and having received their charge, re­
tired into their room to consider their indictments and after 
some time returned into Court the following indictments, viz: 

STATUTORY BURGLARY AND LARCENY. 

FELONY. 

Commonwealth of Virginia 

v. 

Clarence Robert Hall, William Ray Fout, Jr., & Jennings 
Coffey. 

'' A true bill. 

0. S. Clark, 
Foreman.'' 



4 Supreme Court of Appeals of Virginia 

And the Special Grand Jury, having :finished the business 
before them, were discharged for the term. 

• • • • • 

page 3 ~ 

• • ,a: • • 

At a Hustings Court of the City of Roanoke, in the State 
of Virginia, at the Courthouse thereof, on the 27th day of 
March, 19'56. 

• • • • 

It is ordered that this case be continued on motion of the 
defendants, Clarence Robert Hall, Williams Ray Fout, Jr., 
and Jennings Coffey. 

And at another date, to-wit: April 12, 1956. 

This day came the defendant, Clarence Robert Hall, in per­
son and by his attorney, and thereupon the said Clarence 
Robert Hall, by his attorney, moved the Court to furnish him 
with a statement in writing, whereupon the Court ruled that 
it would be proper to present in said statement only the date 
of the alleged offense and the number of guns alleged to have 
been stolen. 

Thereupon the defendant, Clarence Robert Hall, by his at­
torney, moved the Court to sever in the prosecution of this 
case, which motion the Court sustained . 

• • • • 

page 256 ~ 

• • • • • 
At a Hustings Court of the City of Roanoke, in the State 

of Virginia, at the Courthouse thereof, on the 24th day of 
April, 1956. 

• • • • • 

This day ca.me the Attorney for the Commonwealth of Vir­
ginia, and the prisoners, William Ray Fout, Jr. and Jennings 
Coffey, were brought into Court in the custody of the Ser-



William Ray Fout, Jr., et al., v. Commonwealth of Va. 5 

geant of the City of Roanoke, Virginia, and set to the bar. 
Also came the defendants' attorneys. 

Thereupon the said William Ray Fout, Jr. and Jennings 
Coffey were arraigned, and having been advised by their at­
torneys, pleaded not guilty to the charge of statutory burglary 
and larceny alleged against them in the indictment and for. 
their trial put themselves upon the country. 

Thereupon came twenty (20) persons citizens of the City 
of Roanoke, Virginia summoned by the Sergeant of the City 
of Roanoke, Virginia,· pursuant to writs of venire f acias is­
sued as the law directs, and Court having examined said 
persons and finding them free from all legal exceptions and 
qualified to serve as jurors according to law, the Attorney 
for the Commonwealth and the prisoner having struck from 
said list four (4) of said jurors, the remaining twelve (12), 
to-wit: Eugene E. Barton, A. M. Eckstein, Horace L. Hollis­
ter, lames W. Ireland, Harry G. Johnson, Jr., Edwin F. 
Johnston, J. Franklin Keel, C. Francis Keeley, B. H. Mc­
Keever, Paul W. Miller, Thomas D. Taylor and C. Stuart 

Thompson were sworn to well and truly try the 
page 257 ~ prisoners at the bar, and having heard the evi­

dence of the Commonwealth, adjourned until 
April 25, 1956 at 2 :00 o'clock p. m. 

And the prisoners are remanded to jail. 

• • • • • 

page 258 ~ 

• • • • • 

At a Hustings Court of the City of Roanoke, in the State 
of Virginia, at the Courthouse thereof, on the 25th day of 
.April, 1956. 

• • • • • 
This day again came the Attorney for the Commonwealth 

of Virginia, and the prisoners, William Ray Fout, Jr. and 
Jennings Coffey, were brought into Court in the custody of 
the Sergeant of the City of Roanoke, Virginia, and set to the 
bar. Also came the defendants' attorneys. There also came 
into Court the jury sworn in this case pursuant to their ad­
journment. 

Thereupon the defendant, William Ray Fout, Jr., by counsel 
moved the Court to strike the evidence introduced on behalf 
of the Commonwealth on the grounds that the same had not 
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connected the said William Ray Fout, Jr. with the possession 
of any guns alleged to have been stolen, which motion the 
Court overruled, and the defendant, by counsel, excepted. 

Thereupon the jury having heard more of the evidence ad­
journed until Thursday, April 26, 1956 at ten o'clock a. m. 
And the prisoners are remanded to jail. 

• • • • 

page 259 ~ INSTRUCTION A. 

. The Court instructs the jury that if you believe from the 
evidence in this case beyond a reasonable doubt that the de­
fendants, Jennings Coffey and William Ray Fout, Jr., by 
themselves or with others, broke and entered the building de­
scribed in the indictment belong·ing to Owen-vVeaver Com­
pany, Incorporated with the intent to commit larceny therein, 
and committed larceny therein, or were present aiding and 
abetting another or others at the· time of the breaking and 
entering, with the aforesaid intent, then you should find the 
defendants guilty as charged, and fix their punishment by 
confinement in the penitentiary for a period of not less than 
one nor more than ten years, or in the discretion of the jury, 
by confinement in jail not exceeding twelve months and a fine 
not exceeding Five Hundred Dollars. 

Given. 

page 260 ~ INSTRUCTION B. 

The Court instructs the jury that if you believe from the 
evidence in this case beyond a reasonable doubt that Owen­
Weaver Company, Incorporated was broken and entered and 
the goods in question were guns taken from the Owen-Weaver 
Company, Incorporated and that the ·breaking and entering 
and larceny was all a part of the same transaction, that is, 
committed at the same time and by the same persons, and that 
the property or a part of the property taken has been found 
in the exclusive possession of the defendants, then the per­
sons found in exclusive possession are presumed to be the 
persons who committed the breaking and entering and larceny, 
and requires evidence giving a reasonable explanation of how 
they came in possession of such goods and should the evi­
dence fail so to do, the presumption of being· the persons who 
broke and entered and committed larceny remains and they 
are presumed to have committed the crime of breaking and 
entering and committing larceny. 

Given. 
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page 261 ~ INSTRUCTION C. 

The Court instructs the jury that one charged with crime 
may be convicted upon circumstantial evidence alone, or upon 
circumstantial evidence connected with other evidence, if the 
jury believe beyond a reasonable doubt from such circum­
stantial evidence, or from such circumstantial evidence con­
nected with other evidence, that the persons so charged are 
guilty of the crime alleged against them in the indictment; 
therefore, the court instructs the jury in this case that they 
have the right to convict the def end ants upon circumstantial 
evidence alone, or upon circumstantial evidence coupled with 
other evidence, if the jury from. such circumstantial evidence· 
or from such circumstantial evidence connected with other 
evidence, be1ieve the guilt of the defendants beyond a reason­
able doubt. And the Court further instructs the jury that 
circumstantial evidence is not only competent but is some­
times the only mode of proof, and, the ref ore, if the jury be­
lieve from the evidence and circumstances in this case, be­
yond a reasonable doubt, that the accused committed the of­
fense as charged against them in the indictment herein, then 
it is their duty to find them guilty. 

Given. 

pag·e 262 ~ INSTRUCTION D. 

The Court instructs the jury that where the State has 
established a primra facie case and the defendant relies upon 
the defense of alibi, the burden is upon him to prove it, not 
beyond a reasonable doubt nor by a preponderance of the 
evidence but by such evidence and to such a degree of cer­
tainty as will, when the whole evidence is considered, create 
and leave in the mind of the jury a reasonable doubt as to the 
guilt of the accused. 

Given. 

pag·e 263 ~ INSTRUCTION I. 

The Court instructs the jury that the burden of proof is 
upon the Commonwealth to prove beyond reasonable doubt 
th~t the defendants Fout and Coffey, on the nig·bt of Decem­
ber 24, 1955, between the hours of 9 :15 p. m. and 1 :15 a. m. 
of the morning of December 25, 1955, broke and entered the 
store of Owen-vVeaver with the intent to commit larceny of 
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the goods therein, and unless the Commonwealth has proven 
beyond a reasonable doubt that the defendants, Fout and 
Coffey, broke and entered as aforesaid, then the jury must 
find the defendants Fout and Coffey "not guilty.'' 

Given. 

page 264} INSTRUCTION II. 

The Court instructs the jury that when the burden of proof 
rests on the Commonwealth, the burden can be successfully 
borne only if the evidence satisfies you of the guilt of the 
defendants beyond a reasonable doubt. A doubt engendered 
solely by Sympathy or by dislike to accept the responsibility 
of convicting the defendants is not a reasonable doubt. The 
law does not require absolute certainty, nor does it require 
proof beyond all possibility of a mistake. The law does re­
quire, however, that if after carefully and impartially con­
sidering and weighing all the evidence in this case, before you 
can find a verdict of guilty you must reach the conclusion that 
the def eudants are guilty with such degree of certainty that 
you would act on the faith of it in your own most important 
and critical affairs. 

page 265} INSTRUCTION III. 

The Court instructs the jury that the presumption of ino­
cence is not a mere form, to be disregarded by the jury at 
pleasure, but it is an essential part of the law of the land, and 
binding on the jury in this case; and it is the duty of the jury 
to give the defendants in this case the full benefit of the pre­
sumption unless and until the Commonwealth has overcome 
this presumption by proving the guilt of the defendants be­
yond a reasonable doubt. 

Given. 

pag·e 266} INSTRUCTION IV. 

' The Court instructs the jury that the presumption of inno-
cence goes with the defendants throughout the entire trial 
and applies to each and every stage thereof. 

Given. 
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page 267 ~ INSTRUCTION V. 

The Court instructs the jury that it is not sufficient that the 
guilt of the defendants is probable only or more probable than 
their innocence. Nor can the defendants be convicted upon 
mere suspicion. No amount of suspicion, however strong, will 
warrant their conviction. But in order to convict, the evidence 
of g'Uilt must be so strong that there can be no rational theory 
arising from the evidence consistent with their innocence. 

Given. 

page 268 ~ INSTRUCTION VI. 

The Court instructs the jury that larceny is the unlawful 
taking and carrying away with the intention of permanently 
depriving the owner of the use thereof and that all of these 
elements must concur before there can be larceny. 

page 269 ~ .INSTRUCTION NO. VII. 

The Court instructs the jury that the failure of Jennings 
Coffey to testify creates no presumption against him, and in 
considering his guilt or innocence, his failure to testify is not 
a circumstance which the jury is entitled to consider. 

Given. 

page 270 ~ INSTRUCTION NO. VIII. 

The Court instructs the jury that any statements allegedly 
made by William Ray Fout to any of the officers in the absence 
of Jennings Coffey, is not evidence either for or against Jen­
nings Coffey and can not be considered in determining the 
guilt or innocence of Jennings Coffey. 

Given. 

page 271 ~ INSTRUCTION IX. 

The Court instructs the jury that if on a fair and impartial 
consideration of all the evidence in this case, they find there 
are two theories reasonably supported by the evidence in 
this case, one of which is consistent with the guilt of the de­
fendants and the other consistent with their innocence, and 
if the jury have a reasonable doubt as to which theory is right, 
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then the law makes it the duty of the jury to give the defend­
ants the benefit of such doubt and to find t~em not guilty. 

Refused 4/26/56. 

D.A. K. 

page 272 ~ INSTRUCTION X. 

The Court instructs the jury that if they believe that the 
evidence in this case is equally susceptible of two or more 
interpretations, one of which interpretations points to the 
guilt of the accused or either of them, and the other interpre­
tation, just as reasonable, points to the innocence of the ac­
cused or either of them, then it is the duty of the jury to accept 
that interpretation pointing to the innocence of the said de­
fendants and give said defendants the benefit of the presump­
tion of innocence and find the said defendants not guilty. 

page 273 ~ INSTRUCTION NO. XI. 

The Court instructs the jury that where the Commonwealth 
relies partly upon circumstantial evidence to prove its case 
it is essential that all the circumstances from which the con­
clusion is drawn shall be established by full proof; that every 
circumstance which is essential to the conclusion must be 
proven in the same manner and to the said extent as if the 
who]e issue had rested upon the proof of each individual and 
essential circumstance; and that such evidence is always 
insufficient when, assuming· all to be true which the evidence 
tends to prove, some other hypothesis may still be true, for 
it is the actual exclusion of every other hypothesis which 
invests circumstances with the force of proof. 

page 274 ~ 

• • 

At a Hustings Court of the City of Roanoke, in the State 
of Virginia, at the Courthouse thereof, on the 26th day of 
April, 1956. 

• 

This day again came the Attorney for the Commonwealth 
of Virginia, and the prisoners, William Ray Fout, Jr. and 
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Jennings Coffey, were brought into Court in the custody of 
the Sergeant of the City of Roanoke, Virginia and set to the 
bar. Also came the defendants' attorneys. There also came 
into Court the jury sworn in this case pursuant to their ad­
journment, and heard all of the evidence. 

Thereupon the defendant, William Ray Fout, Jr., by counsel 
moved the Court to strike the evidence introduced on behalf 
of the Commonwealth insofar as the said William Ray Fout, 
Jr. was concerned prior to the time he was found in the woods, 
which motion the Court overruled, and the defendant by coun­
sel excepted. The said "'William Ray Fout, Jr. by counsel then 
moved the Court to strike the evidence introduced on behalf 
of the Commonwealth on the grounds that it had not proved 
that he was in possession of any guns or that he did steal, take 
and carry away any guns, which motion the Court overruled, 
and the defendant by counsel excepted. 

Thereupon the jury received the instructions of the Court 
and heard the argument of counsel retired to consider their 
verdict and after some time returned into Court the following 
verdict, viz : 

"We, the jury, find the defendants, Wm. Ray Fout, Jr. and 
Jennings Coffey, guilty as charged and fix their punish~ent 
at confinement in the penitentiary for eight (8) years. 

C. F. KEELEY, Foreman." 

page 275 ~ and the jury were discharged. 
It is therefore considered by the Court that the 

said "'William Ray Fout, Jr. and ,Jennings Coffey be confined 
in the State Penitentiary at Richmond, Virginia for eight 
yeari;;, and it is ordered that, as soon as practicable, the said 
William Ray Fout, Jr. and Jennings Coffey be removed from 
the jail of the City of Roanoke, Virginia and safely conveyed 
to said State Penitentiary at Richmond, Virginia, therein to 
be kept imprisoned and treated in the manner prescribed by 
law. The defendants shall be allowed credit for the time 
they have been confined in jail awaiting their trial. And the 
prisoners are remanded to jail. 

• • • 

page 276 ~ 

• • • • • 
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At a Hustings Court of the City of Roanoke, in the State 
of Virginia, at the Courthouse thereof, on the 4th day of May, 
1956. 

• • • • • 

This day came the defendant, William Ray Fout, Jr. and 
Jennings Coffey, by counsel, and moved the Court to set aside 
the verdict of the jury rendered in this case on the 26th day 
of April, 1956 and grant them a new trial in this case, and 
filed their grounds in writing supporting said motion, which 
motion the Court takes time to consider . 

• • • 

page 277 ~ 

• • • 

Received and Filed May 4, 1956. 

• 

• 

• 

F. L. SEYMOUR, 
Deputy Clerk. 

MOTION TO SET ASIDE THE VERDICT OF THE JURY 
AND A WARD A NEW TRIAL. 

This day came Jennings Coffey and moved the Court to set 
aside the verdict of the jury rendered in this action on the 
26th day of April, 1956, and in support of said motion, assigns 
the following grounds : 

(1) That the verdict of the jury is contrary to the law and 
evidence. 

(2) The Court admitted over the objection and exception 
of the defendant, inadmissable and prejudicial evidence for 
the reasons assigned in the record. 

(3) The Court, over the objection and exception of the de­
fendant, gave at the instance of the Commonwealth, instruc­
tions that were erroneous and inapplicable to the evidence 
in the case. Such instructions were highly prejudicial to 
the rights of the defendant. 

(4) The jury and each and every member thereof violated 
the instructions of the Court in that they were informed of the 
verdict rendered by another jury on the 24th day of April, 
1956, in the case of Commonwealth v. Clarence (Fuzzy) Hall. 
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Certain members of the jury in violation of the instructions of 
the Court, read newspaper articles as to the verdict rendered 
in the Hall case. Hall was jointly indicted with this defend­
ant and charged with the same offense. The verdict in the 

Hall case was brought to the attention of each and 
page 278 ~ every member of the jury and was discussed by 

the jury during their deliberations in the case 
of this defendant. It is here and now charged that the verdict 
in the Hall case influenced the verdict in this case. Such is 
bound to be true because there would not have been any dis­
cussion of the verdict rendered in the Hall case during the 
deliberations of the jury in the case of this defendant. 

( 5) It was conclusively established by the records of the 
Tidewater Construction Company, the testimony of the office 
manager, general foreman and other employees that this de­
fendant was at work on the 21st, 22nd and 23rd days of De­
cember, 1955, at the Lone Star Cement Company in Botetourt 
County, Virginia, approximately 18 miles north of the City of 
Roanoke. It was likewise conclusively established that this de­
fendant worked every day with the exception of the 19th day of 
December, 1955, when he was ill at his home. The testimony of 
the Commonwealth's star witness, a negro, Frank Scales, 
was that on the 22nd and 23rd days of December, 1955, be­
tween the hours of 10 :00 a. m. and 8 :00 p. m. this defend­
ant .was in the automobile of one A.hie Hasson· and in the 
company of Clarence (Fuzzy) Hall and the said Frank Scales. 
According to the testimony of the said Frank Scales, all of 
the parties left Pulaski, Virginia, and came to the City of 
Roanoke, stopped at the Owen-Weaver Company and arrange­
ments made for the breaking and entering of said establish­
ment and stealing therefrom. Such was the testimony of 
the said Frank Scales at the trial of Clarence (Fuzzy) Hall 
on the 23rd and 24th days of A.pril, 1956. Such was the testi­
mony of the said Frank Scales at the trial of this defend­
ant on the 25th and 26th days of A.pril, 1956. 

page 279 r On the 27th day of A.pril, 1956, the said Frank 
Scales, at the trial of the ·case of Commonwealth 

v. Abie Has son, who was also indicted for breaking and en­
tering said establishment of Owen-Weaver, Frank Scales 
completely refuted the testimony given before two different 
juries on the 23rd and 24th of A.pril and on the 25th and 
26th days of A.pril, 1956.. At the trial. of Abie Hasson on 
the 27th day of April, 1956, the defendant swore that Jen­
nings Coffey was not in the Hasson automobile and did not 
accompany Hasson or Hall to the Owen-Weaver establish­
ment. 
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It was therefore conclusively established that the verdict 
of the jury in the case of this defendant was founded upon 
false and perjured testimony of the negro, Frank Scales. 

In support of this motion there is filed herewith a tran­
script of the testimony of Frank Scales at the trial of the 
case of Commonwealth v. Abie Hasson and likewise filed the 
ruling of the Court on the motion to strike the evidence of the 
Commonwealth. 

Wherefore, this defendant moves the Court to set aside the 
verdict of the jury rendered in his case and to award him a 
new trial. 

• 

JENNINGS COFFEY. 
T. '\V. MESSICK 

By Counsel . 

• 

page 280 ~ I hereby certify that on the 4th day of May, 
1956, the original of the fore going pleading was 

:filed in the Clerk's Office of the Hustings Court of the City 
of Roanoke, Virginia, and a true and correct copy thereof 
mailed to C. E. Cuddy, Commonwealth's Attorney, Roanoke, 
Virginia. 

T. W. MESSICK. 

page 281 ~ 

• • • • 

Re_ceived and Filed May 4, 1956. 

F. L. SEYMOUR, Deputy Clerk. 

MOTION TO SET ASIDE VERDICT OF THE JURY AND 
A WARD A NEW TRIAL. 

This day came William Ray Fout and moved the Court to 
set aside the verdict of the jury rendered in this action on 
the 26th day of April, 1956, and in support of said motion, 
assigns the following grounds : 

(1) That the verdict of the jury is ·contrary to the law and 
evidence. 
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(2) The Court admitted over the objection and exception 
of the defendant, inadmissable and prejudicial evidence for 
the reasons assigned in the record. 

( 3) The Court, over the objection and exception of the 
defendant, gave at the instance of the Commonwealth, in­
structions that were erroneous and inapplicable to the evi­
dence in the case. Such instructions were highly prejudicial 
to the rights of the defendant. 

(4) The jury and each and every member thereof violated 
the instructions of the Court in that they were informed of 
the verdict rendered by another jury on the 24th day of April, 
1956, in the case of C ommorvioealth v. Clarence (Fuzzy) Hall. 
Certain members of the jury in violation of the instructions 
of the Court, read newspaper articles as to the verdict ren­
dered in the Hall case. Hall was jointly indicted with this 
defendant and charged with the same offense. The verdict 

in the Hall case was brought to the attention of 
page 282 ~ each and every member of the jury and was dis-

cussed by the jury during their deliberations in 
the case of this defendant. It is here and now charged that 
the verdict in the Hall case influenced the verdict in this case. 
Such ·is bound to be true because there would not have been 
any discussion of the verdict rendered in the Hall case during 
the deliberations of the jury in the case of this defendant. 

( 5) It was conclusively established by the records of the 
Tidewater Construction Company, the testimony of the office 
manager, general foreman and other employees that this de­
fendant was at work on the 21st, 22nd and 23rd days of De­
cember, 1955, at the Lone Star Cement Company in Botetourt 
County, Virginia, approximately 18 miles north of the City 
of Roanoke. It was likewise conclusively established that 
this defendant worked every day with the exception of the 
19th day of December, 1955, when he was ill at his home. The 
testimony of the Commonwealth's star witness, a negro, 
Frank Scales, was that on the 22nd and 23rd days of De­
cember, 1955, between the hours of 10 :00 a. m. and 8 :00 p. in. 
this defendant was in the automobile of one Abie Hasson 
and in the· company of Clarence (Fuzzy) Hall and the said 
Frank Scales. According to the testimony of the said Frank 
Scales, all of the parties left Pulaski, Virginia, and came to 
the City of Roanoke, stopped at the Owen-Weaver Company 
and arrangements made for the breaking and entering of said 
establishment and stealing therefrom. Such was the testi­
mony of the said Frank Sc.ales at the trial of Clarence (Fuzzy) 
Hall on the 23rd and 24th days of April, 1956. Such was the 
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testimony of the said Frank Scales at the trial of this def end­
ant on the 25th and 26th days of April, 1956. 
page 283 } On the 27th day of April, 1956, the said Frank 

Scales, at the trial of the case of Corwmonwealth 
v. Abie Hasson, who was also indicted for breaking and enter­
ing said establishment of Owen-Weaver, Frank Scales com­
pletely refuted the testimony given before two different juries 
on the 23rd and 24th of April and on the 25th and 26th days 
of April, 1956. At the trial of Abie Hasson on the 27th day 
of April, 1956, the defendant swore that Jennings Coffey was 
not in the Hasson automobile and did not accompany Hasson 
or Hall to the Owen-Weaver establishment. 

It was therefore conclusively established that the verdict 
of the jury in the case of this defendant was founded upon 
false and perjured testimony of the negro, Frank Scales. ' 

In support of this motion there is filed herewith a tran­
script of the testimony of Frank Scales at the trial of the 
case of Commonwealth v. Abie Hasson and likewise filed the 
ruling of the Court on the motion to strike the evidence of the 
Commonwealth. 

Wherefore, this defendant moves the Court to set aside the 
verdict of the jury rendered in his case and to award him a 
new trial. 

• • • 

WILLIAM RAY FOUT. 
CLYDE LANHAM, 

By Counsel . 

• • 
page 284 } I hereby certify that on the 4th day of May, 

1956,· the original of the foregoing pleading was 
filed in the Clerk's Office of the Hustings Court of the City 
of Roanoke, Virginia, and a true and correct copy thereof 
mailed to C. E. Cuddy, Commonwealth's Attorney, Roanoke, 
Virginia. . 

CLYDE LANHAM. 

page 285} 

• • • • • 
Received and Filed May 16, 1956. 

W. R. CARTER, JR., Deputy Clerk. 
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ORDER. 

This day again came the defendants, Jennings Coffey and 
William Ray Fout, and the attorneys for the defendants, and 
came as well the attorney for the Commonwealth, and the 
defendants filed with their motion to set aside the verdict 
of the jury rendered in this cause on the 26th day of April, 
1956, a transcript of the testimony of Frank Scales at the 
trial of one Abie Hasson, together with certain rulings of 
the Court in the Hasson case, and requested that said evi­
dence and rulings be :filed in support of the motions filed to 
set aside the verdicts of the jury, which motions were filed 
on the 4th day of May, 1956. 

On consideration whereof, it is Ordered that the testimony, 
evidence and rulings above ref erred to be, and is hereby, filed 
in this cause marked defendant's exhibit #1, with the motions 
heretofore made to set aside the verdicts of the jury and 
award the defendants and each of them a new trial. 

The motions to set aside the verdicts of the jury and a ward 
the defendants and each of them a new trial, having been fully 
heard by the Court, is overruled, and to which action of the 
Court in overruling said motions the said defendants and 

each of them, by counsel, duly excepted for the 
page 286 ~ reasons assigned in their motions to set aside the 

verdicts of the jury and award a new trial. 
Whereupon it being demanded of the defendants and each 

of them, if anything for himself, he had or knew to say why 
the Court should not here and now proceed to pronounce judg­
ment against the defendants and each of them according to 
law, and nothing being offered or alleged in delay of judg­
ment, it is therefore considered by the Court that the said 
Jennings Coffey and William Ray Fout, each, be confined in 
the Penitentiary of this Commonwealth for a period of 8 
years, subject to a credit of such time as the defendants and 
each of them spent in jail awaiting trial. 

Thereupon, the said defendants and each of them, by coun­
sel, moved the Court for time in which to apply for a writ 
of error and supersedeas to the foregoing judgments, which 
motions having been fully heard by the Court, is sustained 
and executions of the foregoing sentences is hereby postponed 
for a period of 60 days or until the Supreme Court of Appeals 
of Virginia shall deny said writ of error, if prior thereto. 

Enter May 16, 1956. 

D. A. K. Judge . 
• • • • • 
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• • • 

Received and Filed May 16, 1956. 

W. R. CARTER, JR., Deputy Clerk. 

ORDER. 

This day came the attorney for the Commonwealth and 
likewise came the attorneys for the defendants and each of 
them, and it appearing to the Court that on the 26th day of 
April, 1956, the jury that tried the above styled actions re­
turned a verdict of guilty and fixed the punishment of the 
defendants and each of them at 8 years in the Virginia State 
Penitentiary; that the Court immediately proceeded to 
sentence the defendants and each of them to the terms im­
posed by the jury in their verdicts, and ; 

It further appearing to the Court that on the 4th day of 
May, 1956, the defendants :filed their respective motions to 
set aside the verdict of the jury and award them a new trial; 
that in the meantime the defendants were removed from the 
jail in Roanoke City to the Virginia State Penitentiary. 

On further consideration, the Court is of the opinion that 
the Clerk of this Court issued executions of the judgments 
before said judgments became final; that the defendants and 
each of them are inadvertently confined in the Virginia State 
Penitentiary, it is Ordered that the Superintendent of the 

,Virginia State Penitentiary, do, as expediently 
page 288 } as possible, return the defendants and each of 

them to the Roanoke City, Virginia, jail 
And this action is continued. 

Enter May 16, 1956. 

D. A. K., Judge. 

page 289} 

• • • • • 
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In the Hustings Court for the City of Roanoke. 

VOL. #2. 

CASE NO. 25429. 

STATUTORY BURGLARY AND LARCENY. 

Received and Filed May 16, 1956. 

W. R. CARTER, JR., Deputy Clerk. 

COMMONWEALTH OF VIRGINIA, Plaintiff, 

v. 

ABIE HASSON, Defendant. 

TRANSCRIPT OF TESTIMONY OF FRANK SCALES 
AND MOTION TO STRIKE THE EVIDENCE OF 

THE COMMONWEALTH-APRIL 27, 1956. 

DEFENDANT'S EXHIBIT #1 . 

• • • • • 
page 291 ~ 

• • • • • 

In the Hustings Court for the City of Roanoke. 

CASE NO. 25429. 

STATUTORY BURGLARY AND LARCENY. 

COMMONWEALTH OF VIRGINIA, Plaintiff, 

'V. 

ABIE HASSON, Defendant. 

Transcript only of testimony of Frank Scales and motion 
to strike the evidence of the Commonwealth, which proceed­
ings were had on April 27, 1956, in the above styled case tried 
in the Hustings Court for the City of Roanoke, Virginia, be­
fore the Honorable Dirk A. Kuyk, Judge, and a jury. 



2Q Supreme Court of Appeals of Virginia 

Frank Scales. 

Appearances: C. E. Cuddy, Esq., of Roanoke, Virginia, 
Commonwealth's Attorney. Arthur B. Crush, Esq., of Roa­
noke, Virginia, Assistant Commonwealth's Attorney. 

William B. Hopkins, Esq., of Roanoke, Virginia and Philip 
M. Sacller, Esq., of Pulaski, Virginia, Counsel for Defendant. 

page 292 ~- FRANK SCALES 
having been first duly sworn, was examined and 

testified as follows : 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Is your name Frank Scales Y 
A. Yes, sir. 
Q. Talk out so the jurymen can hear you, Frank. 
A. Yes, sir. 
Q. Where do you live, Frank? 
A. Pulaski, ,Virginia. 
Q. Do you know Abie Hasson Y 
A. Yes, sir. 
Q. Where does Abie Hasson live Y 
A. Pulaski, Virginia. Resident on Draper, in Draper. 
Q. In Draper Y 
A. Yes. 
Q. Approximately how long have you known Abie Hasson? 
A. About fifteen or sixteen months. 
Q. Do you know Fuzz Hall Y 
A. Yes, sir. 
Q. How long have you known Fuzz Hall Y 
A. About twelve months. 
Q. Do you know Jennings Coffey? 

A,. Yes, sir. 
page 293 ~ Q. How long have you known Jennings Coffey? 

A. Just during the Month of December. 
Q. Now, Frank, during the month of December did you 

come to Roanoke with Abie Hasson! 
A. Yes, sir. 
Q. How many times 1 
A. Three times. 

· Q. Now, you go ahead and relate to the jury who ·came with 
you the first time'? · 
~ A. Hasson and Fuzz and myself. · 

Q. The _first time you· came down here, who came with you 
the first time that you came? 
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A. Hasson and Fuzz and myself. 
Q. That is Abie Hasson, Fuzz Hall and you. And where 

did you go that timeY 
A. We came down here. We didn't go by no store or any­

thing. We just came down here in town and Fuzz saw his 
wife and started arguing. Hasson said he didn't want to be 
involved in nothing so he said he wanted to go back to Pu­
laski. So, we went on back. 

Q. Then did you come back a second time Y 
A. Yes, sir. 
Q. And who was with you on that occasion? 
A. Hasson, Fuzz, Coffey and myself. 

Mr. Cuddy: Can you gentlemen hear him all right f 
Jurors : Yes. 

page 294 ~ By Mr. Cuddy: 
Q. There were three of them besides you on the. 

second occasion 7 
A. Yes, sir. 
Q. Where did you go then? 
A. Well, we came in the town and we went over here by the 

Owen and Weaver. We pulled up there in between the drive­
way. Fuzz got out of the car about middleways of the store. 
Hasson and myself and Coffey, we stayed in the car. Hasson 
didn't say anything. Neither no one else didn't say anything 
in the car while Fuzz was out. Fuzz came back and he men­
tioned something about some rollers and a bar. Hasson 
laughed and said, '' Are you ready to go,'' just like that. And 
Fuzz said the job was cased and so we pulled on off. Hasson 
didn't say anything concerning the place, not then. 

Q. Now, when you drove in there it is a hard surface or 
concrete driveway, isn't it? 

A. Yes, sir. 
Q. Where were you when Hall got out of the car? 
A. In the back seat. 
Q. I mean, where. was the car 7 
A. Oh, about middleways of the store. 
Q. And then did you see where he went 7 
A. No, sir. He went down toward the front. 
Q. Toward the front of what Y 

A. The store and the liquor store. But he was 
page 295 ~ on the side, he got out on the side where the store 

was. 
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Q. That is Owen-Weaver's store? 
A. Yes, sir. 
Q. Where did you move the car to, then Y 
A. We went back to the edge of the wall. There is a little 

rail wall there. We went back to the edge of that and we 
waited on him. 

The Court: Just a minute. Mr. Allman is wanted on the 
telephone. 

Mr. Hopkins : That is all right. 
Mr. Cuddy: All right. He says it is all right. 
The Court: There is a call for Captain Allman. You have 

no objection T 
Mr. Hopkins: No objection. 

By Mr. Cuddy: 
Q. Now, when you stopped the car and parked, Hall got 

out of the car Y 
A. Yes. 
Q. Where did you then move Y Where was the car then 

moved to and parkedY 
A. Toward the back of the store. 
Q. Was it beyond the rear of the store or not! 
A. We went all the way to the rear. 
Q. Would you just explain to the jury what you could see 

of the Owen-Weaver store when you were parked Y 
A. You could see a large panel window in the back of it. 

Q. And about how long were you parked there Y 
page 296 ~ A. About five minutes. 

Q. Now, Hall then came backT 
A. Yes, sir~ : 
Q. And wh_en he came back to the car what did he sayY 
A. He mentioned something about some rollers and a bar 

and a crowbar. 
Q. What else did he say about the place Y 
A. He said the job was cased. 
Q. Then you got in the car and drove awayt 
A. Yes. 
Q. Did you come back into town again t 
A. Yes, sir. 
Q. Who was with you on that occasion? 
A. Hall, Hasson, Coffey and myself. 
Q. There were four of you that time Y 
A. Yes, sir. 
Q. Where did they bring you at that time T 
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A. I went over toward,-they let me out over on the bridge 
over next to Henry Street. Hasson said he had to go see 
something about his operator's permit. 

Q. And I believe you were let out of the car f 
A. Yes, sir. 
Q. Who was in the car when you got out Y Who did that 

leave in the carf 
page 297 ~ A.. Hasson, Coffey, Fuzz. 

Q. And how long were they gone Y 
A.. About two hours. 
Q. Did they pick you up then on Henry Street 7 
A. Yes, sir. 
Q. Who was in the car when they came back to Henry 

Street? 
A. Hasson, Coffey, Fuzz. 
Q. Was any statements made at that time about anything 

being needed or desired Y 
A. No, sir, not that I can recall. 
Q. Any discussion at all with reference to any tools or 

anything like that f 
A. No, sir. 

Mr. Hopkins: Object to that. That is a leading question. 
The Court : That is a leading question. . 
Mr. Sadler: I move the Court to instruct the jury to disre­

gard it. 
The Court: All right. The question is leading and the 

objection is sustained. 
Mr. Cuddy: All right, sir. 

By Mr. Cuddy: . 
Q. Then you got in the car and tp.en where did you go? 
A. We came back to Pulaski. · 

Q. Went back to Pulaski. On the second trip 
page 298 ~ that you came to Roanoke, as I understand it, you 

came in and went to Owen-Weaver's place. Then 
where did you go Y 

A. We came back up on some street here in Roanoke. Has­
son said he had to get back home just like that and so Fuzz 
said he had to see some guy. Well, Hasson said he had to get 
back for an appointment. He said he didn't want to be down 
here too long. Fuzz said, '' It won't be longer than about 
quarter to :five. '' Then he said, then Hasson said, ''Well,'' 
he said, "I might could wait on you that long. I am not for 
sure.'' Then we went on up to Salem. We stayed up there 
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until around about four-thirty and we drove out to a restau­
rant up there and Hasson and Coffey, they got out. Hasson 
asked Fuzz, he said, ''What are you going to do with Scales!'' 
He said, '' I brought him down here and I have got to take 
him back." He said, ''vVell, I will take him with me. I have 
got to see this guy.'' Hasson and them got out of the car. 

Q. Hasson and who t 
A. Coffey got out of the car. They went in this restaurant. 

We come on back and went down ,Vholesale and Turnpike 
Road. 

Q. Whose place were you looking for Y 
A. A guy named Fout. 
Q. How do you know you were looking for a man named 

Foutf 
A. He went by a place called Casa Loma and he mentioned 

this guy Fout 's name to someone up there. And 
page 299 ~ they give him the directions to the house. So, we 

went down there to where be lived at. He went 
in the house and I stayed in the car and he was gone around 
about forty or forty-five minutes. Then he came back out 
and he was arguing·. And so we left and we came back and 
picked up Hasson and them. When we got back in the car, 
Hasson asked what took him so long. He acted like he was 
kind of mad. He had an appointment to make. We went on 
back to Pulaski. 

Q. What was the exchange of words and what was said be­
tween Hasson and Hall when they were kind of arguing. Just 
what was said about it t 

A. Hasson asked him why did he take such a long time. 
He told him he had an appointment to make. He didn't say 
why it took so long. We went downtown. He stayed in the 
place about forty-five or fifty-five minutes. It took us around 
about twenty or twenty-five minutes to find the place. 

Q. Then you went on back to Pulaski Y 
A. Yes, sir. 
Q. Is the the man that brought you down hereY (Indicat­

ing defendant.) 
A. Yes, sir. 
Q. And he brought you down here on at least three occa­

sions T 
A. Yes, sir. 

Q. All right, sir. Now, Frank, you let on here 
page 300 ~ about this break-in? 

A. Yes, sir. 
Q. About when did you hear about it Y 
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A. It was about the week after Christmas I went down to 
the barber shop and I read something about it in the paper. 

Q. Now, after this break-in did you see Coffey in Pulaski? 
A. Yes, sir. 
Q. When did you see him in Pulaski Y 
A. Christmas morning. 
Q. What did he haveY 
A. A red maroon car. 
Q. What was in that car? 
A. Some guns. 
Q. Do you know approximately how many guns or can you 

estimate the number of guns you saw? 
A. I say about thirty some. 
Q. What time was that? 
A. It was early in the morning. I came from home to get 

some clothes out of the cleaners and the cleaners wasn't op­
ened. I called the man who ran the cleaners, Mr. Howard, 
and asked was he coming down and he said, yes, he would be 
down when the boys come down to clean up. So, I went on 
down to the Deluxe Cab Stand. 

Q. Did you see Hall up there about that time 
page 301 ~ with any car Y 

A. Yes, I believe Hall was in the car. I couldn't 
say for sure. 

Q. In the car with whom Y 
A. Coffey. 
Q. Did you see Hasson that day? 
A. I saw Hasson but I didn't see Hasson with these f el­

lows? 
Q. Where did you see him Y 
A. The car had gone. I saw Hasson around about eleven, 

ten-thirty, about ten-thirty, eleven o'clock. I was in the cab 
stand shining some shoes and he came down. He said, 
'' Merry Christmas.'' And I said, '' The same to you.'' He 
said, '' Here is your Christmas present.'' He gave me three 
dollars. He said, '' Do you want to go for a ride T '' I said, 
''Yes.'' He got a cab. I got in and he told me to get in the 
back. We went from the Deluxe Cab Stand about two blocks 
to Maple Lodge. He got out of the cab and he said, "I will 
see you," just like that. And I said, "0. K." And the next 
time I saw him, I heard about his picture being in the paper. 
He had his head busted. 

Mr. Cuddy: All right. Take the witness. 
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CROSS EXAMINATION. 

By Mr. Sadler: 
Q. Frank, you say you have known Abie Hasson about :fif­

teen months Y 
A. Yes, sir. 

page 302 ~ Q. Have you seen him frequently during that 
time in Pulaski Y 

A. Not too much. Occasionally because at one time he was 
selling pictures. He was working with some company sell-
ing pictures. · · 

Q. Selling pictures. And you shined shoes occasionally 
there by his brother's barber shop in Pulaski? 

A. Yes, sir. 
Q. Across the street. Is that where you see him most of the 

time on those occasions Y 
A. Yes, sir. 
Q. What kind of an automobile did Abie Hasson have dur-

ing the time you knew him Y 
A. Oldsmobile. 
Q. What color was it? 
A. Blue. 
Q. Do you know what model it was? 
A. No, sir, only I know it was a blue two tone. I wouldn't 

sav. I believe it was a '53 or '54. I am not for sure. 
Q. New model Y 
A. Yes, sir, at that time. I can't. drive. I don't know too 

much about cars. 
Q. But you knew his car well, didn't you Y 

A. Yes, sir. 
page 303 ~ Q. Now, you have told this jury that on three 

occasions you made a trip down to Roanoke with 
Hasson and Fuzz Hall. Prior to that time had you ever come 
down here with Hasson be bore? 

A. No, sir. 
Q. You never came to Roanoke with Abie Hasson? 
A. Yes, sir. I came here with Abe by hisself. Not with 

Abe and Fuzz. 
Q. You told the jury you made three trips down here with 

Abie Hasson and Fuzz Hall in December. Whose care were 
you in those trips, Frank? 

A. The best of my remembering, I think to my remember­
ing, I think it was Abe Hasson 's. 

Q. The best you remember. You know it was, don't you? 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 27 

Frank Scales . 

.A. Yes, sir. 
Q. You know it was his car you came in T 
.A. Yes, sir. 
Q. You knew his car well, didn't you T 
.A. That is right. 
Q. And you now tell this jury under oath you came in his 

car each time T 
.A. Yes, sir. 
Q. On two of those trips you say Jennings Coffey was with 

youY 
.A. Yes, sir. 

page 304 ~ Q. Where does Jennings Coffey live, do you 
know, Frankf 

A. I don't know too much about Jennings Coffey. 
Q. As a matter of fact, you weren't too sure Jennings 

Coffey was with you until people showed you pictures of him, 
were you? 

A. That is right. 
Q. You weren't too sure then, were you T 
A. I never have seen Jennings Coffey until at this time. 
Q. Did you ever see him before then? 
A. No, sir. 
Q. "'\¥ ere you shown some photographs of a boy named Fout 

and a boy named Jennings Coffey? 
A. Yes, sir. 
Q. That was some time. in January or February of this 

year? 
A. It was about the last of February. 
Q. About the last of February. Did you then identify Jen­

nings Coffey as being the man with you 7 
A. Yes, sir. 
Q." Did you say, "That was him,'' or '' That looks like him 

because it isn't the little fellow"? 
A. I said, ''It looks like him.'' 
Q. "It looks like him." Do ·you know what he was doing 

in Pulaski at that time? · 
A. No. As I said, I didn't know Jennings 

page 305 ~ Coffey. 
Q. How far apart were these three trips you 

testified to at which time Fuzz Hall and Abie Hasson were 
together? 

A. We came down each day. 
Q. Each day. Now, the last trip you made, do you know 

about what time it was Y 
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A. We g·ot here around about noon. 
Q. I am talking about the day of the month. 
A. ,v ell, to the best of my remebering·, it was during the 

week, just like Christmas fell on Sunday, why it was during 
the week before Christmas in those last three days. It was 
during the last part of the week. 

Q. Now, on one trip down here you came down here to get 
your clothes, is that right Y 

A. Yes, sir. 
Q. That Captain Allman had or you had up at the jail Y 
A. Yes, sir. 
Q. Which trip was that? 
A. That was the one we went by the, over here by the 

store. 
Q. That was the trip¥ You are sure of that Y 
A. Yes, sir. 
Q. Now, isn't it true that that is the last trip you made 

down here? 
A. No. I made one more. That was the second trip. We 

came the first day and we came again. The day 
page 306 ~ we came down here after my clothes, that is the 

only time I seen Hasson go by the store. 
Q. Well now, I am asking you this. Wasn't that the last 

trip you made? 
A. No, sir. 
Q. Wasn't that the trip that Captain Allman told you to 

stav out of town Y 
A. Yes, sir. 
Q. Did you come back to Roanoke then after that Y 
A. I didn't come back to Roanoke with him. That was the 

last trip that we made. 
Q. The last trip you made was when Captain Allman told 

you not to come back to Roanoke any more Y 
.l1.. Yes, sir. 
Q. And that was the trip you got your clothes? . 
A. No, sir. The first time we came, we came down and 

went on the market. Then the next day we caine down and I 
went and got my clothes. The next time I came down here, 
I went over at the hotel and had dinner while he fixed his 
operator's permit. 

Q. And the trip that you picked up your clothes and Captain 
Allman told you to stay out of town was the second trip Y 

A. Yes, sir. 
Q. And the last trip was the next day then Y 
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A. Yes, sir. 
page 307 ~ Q. Frank, how definite are you on those dates? 

A. Well, I couldn't swear that they were the 
correct . days. 

Q. Isn't it the best of your recollection it was along, the 
trip you made to pick up your clothes was along the :first or 
middle of December Y 

A. I know it wasn't the first because I just had came back 
from the farm. I g·ot out November 26th and I know it wasn't 
the first. But I wouldn't swear it was that week but I know 
it was some week in December. 

Q. Some week in December. To the best of your recollec­
tion it was around the middle of December? 

A. No, it was during the time that the people were rush­
ing for the last minute Chrsitmas shopping. 

Q. Haven't you on two occasions, three occasions before 
this told me that it was around the middle of December that 
yon came down here and got your clothes Y 

A. Yes. I told vou that the best I could recall it was around 
about the middle .. of December. 

Q. That is right. Now, is that what you are saying now, 
that is the best vou remember? 

A. It was between the middle and the while I just said. 
Q. But it was while Abie Hasson had his automobile? You 

know thaU 
A. Yes. 

Q. And the trip you made when you picked up 
page 308 ~ your clothes, is that the trip you made when you 

stopped in Salem when you and Fuzz Hall went 
to somebody's house 7 

A. Yes, sir. 
Q. That is the same trip. I believe you said on that trip 

that Jennings Coffey was with you and that you went to the 
store, is that right, this store out on Melrose A venue? 

A. Yes, sir. 
·Q. And there is a whiskey store right next to that store, 

Frank. That is right, isn't it? 
A. Yes, sir. 
Q. And I believe you told Mr. Cuddy you pulled. up in-the 

alley and parked. Is there a no parking sign in that alley? 
A. I don't know. I am not for sure. 
Q. You didn't see itY 
A .. No. 
Q. Do you know who was driving the automobile when you 

pulled in there Y 
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A. Hasson. 
Q. You are sure of thaU 
A. Yes, because Fuzz, he got out. 
Q. ,vhich side of the car did he get out on 'I 
A. On my right. 
Q. Well, haven't you told me on two different occasions 

that you didn't remember who was driving, that it could have 
been Fuzz Hall Y 

page 309 ~ A. Yes, but Fuzz got out and Hasson didn't get 
out of the car. 

Q. You admit you told me on two different occasions you 
weren't sure Y 

A. Yes. 
Q. Before you pulled in there, Frank, did you have any 

conversation about where they were going or anything like 
that that you recall? 

A. No, sir. We didn't have any conversation. Hasson 
came down to the barber shop and he asked me did I want­

Q. I am talking about before you pulled in by the store 
there while you were in Roanoke·? 

A. No, sir. 
Q. You had gone by the jail and picked up your clothes 

and gone back to the car. Who was in the car at that time? 
A. Hasson and Coffey. 
Q. Were they all there at that timeY Didn't you pick up 

two of them down on the market Y 
A. Wait a minute. "\Ve picked up two down there at some­

wheres between the market. 
Q. That was Fuzz Hall and the other fellow? 
A. I think Fuzz went over to some hotel for something. 

Anyway, we met him. We didn't go with him. 
Q. That is the time you got your clothes and that is the 

time you went by this store Y 
page 310 ~ A. Yes. 

Q. And that is the time you went back to the 
car and Hasson was there by himself T 

A. Yes, sir. 
Q. And Hasson had told you that he was coming down 

here to see something about his driver's license, or something . 
like that, hadn't heY 

A. Yes, sir. 
Q. .And he went,-before you all left Pulaski, didn't he go 

over in Drapers Valley where be lived to get some papers to 
bring down here with bimT 
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A. Yes, sir. 
Q. Now, while you were down on the market, did you see 

Fuzz Hall's wife down there! 
A. Yes, sir. 
Q. Were they still mad at each other Y 
A. Fuzz and his wifeY 
Q. Yes. 
A. Yes, sir. 
Q. The fellow that came down here with you, Frank, be­

sides Fuzz Hall and Abie Hasson, the other fellow, wasn't 
there some question there about his calling up Fuzz's wife 
and telling her he was here, or something¥ 

A. Yes, sir. This other fellow, he called Fuzz's wife and 
Fuzz said, "Man, what did you do that forY I didn't want her 

to know I was down here.'' She came back to the 
page 311 ~ car and they were arguing. Hasson said, '' I don't 

want that stuff. I don't want to get in no trou­
ble.'' So we pulled off. 

Q. And after you pulled off, you went on to Salem, is that 
right¥ 

A. Yes. 
Q. And you stopped over there, you say, and you left Abie 

Hasson and the other fellow there at a truck stop somewhere 
out of Salem f 

A. Yes, sir. 
Q. And you went with Fuzz Hall to see somebody?. 
A. Yes, sir. 
Q. Now, I understood you to say, also, that Abie Hasson 

wanted to get back home, that he had a date, or something, is 
that rightY 

A. That is right. 
Q. Did Fuzz Hall say who he was going to see in the pres-

ence of Abie Hasson Y · 
A. No, sir. 
Q. Did Abie Hasson know who he was going to see? 
A. He didn't say like he seemed like he did. When we came 

back through Draper, Hasson got his paper. Fuzz was stand­
ing somewheres between his father's store. And Hasson 
stopped and he told Fuzz, he said, '' I got to go to Roanoke 
to see something about my operator's permit," and he had a 
paper in his hand where Fuzz was standing on the outside 

looking in the window. He said, ''I will go down 
page 312 ~ with you. I have got to see a fellow.'' So after 

we got down here, Hasson tell him, told him after 
he came back after seeing about his permit, he said, "I have. 



32 Supreme Court of Appeals of Virginia 

Frank Scales. 

got to go back home. I have got a date. I ain't got too much 
time." Fuzz said, "It won't be too much time before this 
fellow gets off from work about quarter of five.'' He said, 
Hasson said, ''Try to make it back before six. I have got to 
get home.'' Then we took Hasson and this other fell ow up to 
some truck stop. Hasson and this other guy got out and me 
and Fuzz, we went on to see this guy we was going to see. 
He went down and parked the car in front of the little white 
house and he stayed in there about forty-five or fifty-five 
minutes. 

Q. Did you see the man he talked to? 
A. No, sir. 
Q. And you, I believe, testified before when he came out 

of the house he was angry or upset about something? 
A. Yes, sir. 
Q. But Abie Hasson wasn't with him when he went down 

there? 
A. No, sir. 
Q. You were the only one with him 7 
A. Yes, sir. 
Q. And you had left Abie Hasson and you had left the other 

fellow at a truck stop out of Salem while you went up there Y 
A. Yes, sir. . 

page 313 ~ Q. When you came back and picked up Abie 
Hasson and the other fellow and went on to 

Pulaski, was there any conversation at that time· about the 
man Fuzz Hall went to see? 

.l\.. Not when we got back. He asked, I mean Hasson asked 
Fuzz, he asked him what took him so long and Fuzz was al­
ready ang-ry and then he got angry for Fuzz staying on so 
long. 

Q. And you tell this jury now that when you started to 
Pulaski, that on your way from Pulaski you went to Drapers 
Valley. That is across the mountain out of Pulaski, isn't 
it? ,. 

A. On our way back? 
Q. No, before you left Pulaski? 

· A. Oh, yes, before we left Pulaski, we went over. 
Q. Went over to get some papers to turn in to the Division 

of Motor Vehicles Y 
A. Yes, sir. 
Q. And pn your way back you passed by Mr. Hall's house 

where Fuzz.was staying? 
A. I think it was his father's store. 
Q. Did Hasson stop there and ask for Fuzz Hall¥ 
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A. No, he didn't stop and ask for Fuzz. 
Q. Where did you see Fuzz Hall? 
A. Well, the store sets back off the highway. Fuzz was 

on the porch. We was coming around a sharp curve and Fuzz, 
he had done walked out from his father's store about as far 

as from here to the table over there and he 
page 314 ~ throwed his hand up just like that and Hasson 

stopped. And they started talking and Hasson 
asked him had he saw Otto or somebody. And he said, ''No,'' 
just like that. And he started up and Fuzz asked where was 
he going. He said, '' I have got to go to Roanoke to see to 
my operator's permit.'' Fuzz said, "Well, I will go with 
you,'' just like that. He said, "I have to see a fellow down 
there about quarter to five.'' 

Q. And that is the trip, I mean this trip you are talking 
about now is the trip you went by the store Y 

A. Yes. 
Q. And that is the only time you went to the store on Mel­

rose A venue f 
A.. That is the onlv time I went to it. 
Q. That is the only time you went there with Fuzz Hall 

and Abie Hasson and the other fellow! 
A. Yes, sir. 
Q. And you are certain you were in Abie Hasson 's cart 
A. Yes, sir. 
Q. So, Frank, let me ask you this. That was before Abie 

Hasson wrecked his car, wasn't itf 
A. I didn't know he ever wrecked. 
Q. You didn't know he wrecked his car? 
A. No, sir. 
Q. Well, it is bound to have been before it was wrecked, 

isn't it? 
page 315 ~ A. Yes, sir. 

Q. Because you are certain it was his car Y 
A. Yes, sir. 
Q. And if you went in Abie Hasson 's car on this trip you 

are talking· about, then it was before his car was wrecked? 
A. Yes, sir. 
Q. That is wrecked so it couldn't have been driven. You 

didn't see any marks or dents on it? 
A. No, sir. There wasn't any marks on it. 
Q. Now, you told Mr. Cuddy that Jennings Coffey went 

with you on two of these trips, is that right? 
A. Yes, sir. 
Q. Do you know a fellow named Fred Bell in Pulaski Y 
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A. Yes, sir. 
Q. Do you know him,-how well do you know him Y 
A. Well, I didn't know Bell until it was after Christmas 

when he started working up to Norman's. Then I got to know 
him pretty well because he was always down to the barber 
shop and he carried on a whole lot of jokes and things like 
that. 

Q. Let me ask you this, Frank. Isn't it true that on this 
trip you are talking about that Fred Bell came with you, 
rather than Jennings Coffey 1 

A. ,v ell, the trip we went to the store, see at that time I 
had never seen Jennings Coffey. But at that time we went to 

the store, it was Bell that went. 
page 316 ~ Q. It was Bell '1 

A. Yes. I had never seen no pictures of Coffey. 

Mr. Sadler: Please bring in Fred Bell. 

Bv Mr. Sadler: 
"Q. If I get you straight now, you are saying you never 

saw ,Jennings Coffey-
A. Until I saw some pictures. 
Q. Some pictures. And you said you thought it looked 

like him, is that right 1 
A. Yes, sir. 
Q. Now you say Fred Bell was with you? 
A. Bell was with us the day we went by the store. 
Q. How do you know that? 
A. At the time I didn't know Bell too good. In fact, I 

hadn't never seen him until this day that Hasson and I met 
him. And then he came down here after Christmas. He 
would always come down and kid and joke and then he 
would ask had I ever seen Hasson. 

Q. Do you know this fell ow here, Frank? (Indicating in-
dividual who just entered the courtroom.) 

A. Yes, sir. 
Q. What is his name 7 
A. Bell. 
Q. Fred Bell. Isn't it a fact he was with you on this trip 

to Roanoke instead of Jennings Coffey, both trips you talked 
about somebody else being with you Y 

page '317 ~ A. Yes, sir. . 
Q. And Jennings Coffey was never with you 

on vour trips to Roanoke? 
A. He wasn't with us the first day. 
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Q. How about the second time? Wasn't the same man 
with you both times? 

A. Yes, sir. 
Q. Wasn't it Fred Bell? You, Fuzz Hall and Abie Hasson 

made three trips down here? 
A. Yes, sir. 
Q. On two of those trips you said Jennings Coffey was 

with you? 
A. Yes, sir. 
Q. Well now, is it now your testimony Fred Bell was with 

you instead of J enning·s Coffey 7 
A. Yes, he was with us. 
Q. Was Jennings Coffey with you? 
A. No, he couldn't have been. But see at that time I didn't 

know Jennings Coffey. I hadn't never seen nothing but a 
picture of him. 

Q. They showed him to you when they got you down here T 
A. I saw a picture of Coffey before I ever came down here. 
Q. In other words, you told the investigating officers that 

there was four of you in the car 7 
page 318 ~ A. Yes, sir. 

Q. And they showed you the pictures of a boy 
names Fout and a boy names _Coffey? · 

A. Yes. sir. 
Q. And you then told them that the picture of Coffey looked 

like the man that was with you, is that right? 
A. Yes, sir. 
Q. And are you now certain Coffey was not with you, that 

it was Fred Bell? 
A. Yes, I am positive. 
Q. You are certain about that. Did you ever see Jennings 

Coffey and Abie Hasson together at any timef 
A. No, sir. 
Q. Did you ever see Fout and Abie Hasson together y 
A. Never saw Fout in my life until he came in this court­

room. 
Q. You told Mr. Cuddy you saw Mr. Coffey in Pulaski in 

a maroon car on Christmas day with some guns Y 
A. Yes, sir. 
Q. And you saw Fuzz Hall with some guns Y 
A. Yes, sir. 
Q. Did you ever see Abie Hasson with some guns T 
A. Hasson wasn't with us. 
Q. Did you ever see him in the presen,ce of those men while 

they had any guns Y 
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page 319 ~ A. No, sir. 
Q. Now, isn't it true Fuzz Hall's wife lives in 

Roanoke? 
A. I think so. 
Q. With a child 7 Isn't that right 1 
A. I think so. 
Q. So far as you know, she still lives here 1 
A. Yes, sir. 
Q. And Fuzz Hall was living in Pulaski and staying with 

his father, is that right ? 
A. Yes, sir. 

Mr. Sadler : All right. 

RE-DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Frank, yesterday and day before yesterday you took 

the stand and you were in the presence of Jennings Coffey, 
weren't you T 

A. Yes, sir. 
Q.· You saw him! 
A. Yes, sir. 
Q. You saw him here on Monday 7 
A. Yes, sir. 
Q. You saw him on Tuesday? 
A. Yes, sir. 
Q. You saw him on Wednesday? 

A. No, I didn't see him on Wednesday. 
page 320 ~ Q. You saw him on Thursday? 

A. Yes, sir. 
Q. What did you say about him being with you on those 

occasions? 
A. Well, at first when I saw those pictures and those police, 

they started asking me questions and all of that, I was nervous 
at the time but when I walked in here I saw Coffey. I had 
knowed Coffey then but the day I saw Coffey with those guns, 
I knowed him. But the day he asked did I know Coffey, I 
wasn't too sure I knowed Coffey and I knew I didn't know 
Bell at the time. After then I remembered that it was Bell 
but I had already told the police and everybody tliat it was. 
Coffey that was with me and I had been telling the law that 
it was Coffey, but I did know Coffey after the morning I saw 
him with the guns. 
· Q. You knew him after that. That was on December 25th Y 
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A. That is right. 
Q. And you saw him in this courtroom yesterday and you 

said he was the man, didn't you? 

(No reply noted.) 

Q. You saw him in here Monday and you said he was the 
man, didn't you Y 

(No reply noted.) 

Q. You saw him in here Tuesday, you said he was the man, 
didn't you? Didn't you Frank Y 

page 321 ~ (No reply noted.) 

Q. Now, Frank, you and Abie Hasson are very good friends, 
aren't you? 

A. That is right. 
Q. And you only this morning talked with them about it, 

didn't you? 
A. Talked with whoY 
Q. With.the attorneys on the other side about iU 
A. Well, this morning the attorney asked-
Q. I asked you if you didn't talk to them Y 
A. I talked to the attorneys. 
Q. And when were you first told that Bell was the man that 

was along? WhaU Who told you Bell was the man that 
was along? 

A. No one. 
Q. When did you decide Bell was the man that was alongY 
A. Well, when I saw himf I can't,-can I say one thing! 
Q. Yes, you can say one thing. You can answer the ques-

tion. 
A. The time that the police asked me had I knowed Coffey, 

well then I was all confused. I hadn't never saw Coffey and 
Bell, I hadn't never heard even mention of Bell's name. But 
Bell was in the car. The first, the last day, two days we came 
to Roanoke. 

Q. And you are telling that for the first time 
page 322 ~ right now. You were in here on yesterday, Mon­

day, Tuesday and yesterday and you saw and 
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looked at Jennings Coffey and you said then he was the man, 
didn't you Y Didn't you 7 

(No reply noted.) 

Q. Now, you have known Bell ever since you say early be­
fore Christmas after you went to work as shoe shine boy. 
He came in daily, didn't he Y 

A. Yes, sir. 
Q. And you have known him all of that length of time, 

haven't you Y 
A. Yes, sir. 
Q. And there was no question about knowing him, was 

there? 
.A. No, sir. 
Q. You knew his name, didn't you 7 
A. I knowed his last name. 
Q. You knew his last name was Bell and you have known 

that since you were up there shining shoes about Christmas 
time, and nobody here talked with you until March about 
Coffey Jennings, Jennings Coffey, did they! 

A. No, sir, no one here. 
Q. That is when Captain Allman and I were talking to you 

about it. It was in March, wasn't it? 
A. Yes, sir. 

Q. And you said,-you picked out Jennings 
page 323 ~ Coffey's picture and you said you thought that 

was the man, didn't you Y 
A. Yes, sir. 
Q. And then when he came in the courtroom you said, ''That 

is the man,'' didn't you 7 
A. Yes, sir. 
Q. And you have maintained it until just this minute, 

haven't you 7 
A. Yes, sir. 
Q. And you knew Bell well because Bell came into your 

shoe shine shop almost daily, didn't you Y 

Mr. Sadler: I take it now that the Commonwealth is cross­
examining this witness. He put him on. 

Mr. Cuddy: I think it is so obvious as to what has been 
done. He turned out to be an adverse witness at this point. 
So, I think with the Court's permission I have good cause 
and I want to continue this examination. 
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Mr. Sadler: He is now determined to be an adverse witness 
to the Commonwealth? 

The Court: As to this point. Go ahead. 
Mr. Cuddy: That is all I care to ask him. All right, Frank, 

stand aside. 

RE-CROSS EXAMINATION. 

By Mr. Sadler : 
Q. Frank, let me ask you this. Mr. Cuddy asked you about 

. talking to me this morning. You did talk to me 
page 324 r this morning, didn't youY 

A. Yes, sir. 
Q. Haven't I talked to you on two occasions in Pulaski about 

this matter Y 
A. That is right. 
Q. On any one of those times did I ever mention to you 

the name of Fred Bell¥ 
A. No, sir. 
Q. Isn't it true that the first time you heard me mention 

Fred Bell was here today in this courtroom Y 
A. Yes, sir. 
Q. Have you seed Fred Bell down here during these trials Y 
A. No, sir. 
Q. You have seen Jennings Coffey. When they showed you 

these pictures, you had seen him before Y 
A. I saw Coffey in March. 
Q. You saw him in ·with some group, didn't you? 
A. Yes, sir. 
Q. You had never seen Fout, had you Y 
A. No, sir. 
Q. When they showed you these two pictures, you knew you 

had seen Coffey before, isn't that true T 
A. Yes, sir. 
Q. And you identified him as being the man Y 

A. Yes, sir. 
page 325 r Q. And I believe you told Mr. Cuddy after you 

did that you felt like you were stuck with iU 
A. Yes. 
Q. Although you remembered-

Mr. Cuddy: Told me what? 
Mr. Sadler: I don't believe he used those words. 
Mr. Cuddy: No. I am quite confident he didn't use those 

words. 
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By :Mr. Sadler : 
Q. Between the time you first identified Jennings Coffey 

and the other man, had you then decided that the boy that 
was with you was Fred BelU 

A. Had I what? 
Q. Had you then decided that the boy with you was Fred 

Bell, rather than Coffey? 
A. I didn't understand that question. 
Q. When did you change your mind about who was with 

you and remembered Fred Bell was with you Y 
A. Well, it was like this. When I was picked up, I was 

picked up a little bit before Hasson was and they took me in 
the police department and they asked me did I know the guy. 
I had never been down here. I was in Pulaski at the time. 
Earl Bolling was asking me-Earl Bolling, he is a police 
officer-he asked me did I know a guy by the name of Hasson. 
I told him, ''Yes.'' He asked me did I know a guy by the 
name of Fuzz Hall. I told him, ''Yes.'' Ear 1 Bolling had 

seen me a couple of times with Hasson. He said, 
page 326 ~ '' How good a friend are you and Hasson 7'' And 

I said, ' 'All right. He never did nothing, did he? '' 
Q. All right. Go ahead. 
A. And then they had some,-after this break-in in this 

motel, they had some pictures up there of Coffey and Mr. 
Shelton, he picked me up and he asked me a few questions but 
he didn't ask me anything about Coffey. Then Mr. Bolling, 
the first time I ever saw Coffey's picture was in Pulaski court. 
He asked me did I know the guy. I told him I saw him Christ­
mas day. 

Q. When did you first tell the officers he was with you on 
two of these trips to Roanoke! 

A. I told him that the first night he picked me up. 
Q. Did you know then that that was not true? 
A. No, sir. 
Q. When did you remember Frank Bell was with you and 

not Coffey? 
A. Well, I had saw Bell a couple of times and I had saw 

Coffey during this Christmas time. But it is the truth, so help 
me God, Bell was with us on two of those trips. That is all I 
know. 

Q. Well, isn't it true that on one trip Bell came down here 
to see something about the union about a job, getting a job 
through the Union? Do you know that? 
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page 327 r A. No. 
Q. About why he came down here! 

A. I don't know that. 
Q. Has anybody told you, Frank, to change your story 

about who was with you! 
A. No, sir. 
Q. Is the first time you have heard Fred Bell's name men­

tioned, or asked you, been in this courtroom today Y 
A. Yes, sir. 
Q. Is this the first time you have seen Fred Bell during the 

course of these trials! 
A. Yes, sir. 

Mr. Sadler: All right, sir. 

RE-DIRECT EXAMINATION. 

By Mr. Cuddy : 
Q. It was just this morning that you decided that it was 

Bell. When you sat in that chair and pointed to Jennings 
Coffey and said he was the man, it was Jennings Coffey as 
far as you were concerned, wasn't it! 

(No reply noted.) 

Q. And it was this morning and only just sitting there just 
a minute ago the first time you ever said or thought it was 
Bell, isn't it! 

(No reply noted.) 

Mr. Cuddy: All right. Stand aside. 
page 328 r The Court: All right. Stand aside. Let's take 

a five-minute recess. The jury may go to your 
room. 

(Witness excused.) 

(Short recess.) 

( Thereupon, the Court and Counsel retired to Chambers 
and the following proceedings were had, to-wit:) 
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W.R. BALL 
having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Ball, did you just come in to my office after you 

came down from the jail and advise me that Scales wished to 
see meT 

A. A deputy Sergeant brought this colored boy, Scoogie 
Scales back upstairs now and he asked me to get Mr. Cuddy, 
that be would like to make a statement to him and I asked 
him what it was about. 

Q. You asked him and went backY 
A. And I came down and got Mr. Cuddy and we went in the 

consultation room with him and he said he was threatened 
before be came down to court this morning and Fuzz Hall was 
talking around in the back of the jail hollering to Hasson, I 
believe it was, and said that if this colored boy made any 

statements, or anything, why his brother Otto, I 
page 329 ~ believe is his name, would take care of him. , 

Q. Then, did he voluntarily say who was in the 
car on those two occasions Y 

A. Yes, sir. 
Q. Who did he say it was Y 
A. Coffey one time and Bell. 
Q. What did he say when he came down here with Bell Y 
A. With Bell Y 
Q. About the time Y 
A. I don't remember that, sir. 
Q. Didn't he make the statement he came down here one 

time with Bell but that was before these occasions T 
A. Yes, sir. 
Q. Who did he positively say was with him on these occa-

sions? 
A. Coffey. 
Q. Involved in this case Y 
A. Mr. Coffey. 

· Mr. Cuddy: Now, if your Honor please, I think he ought 
to be called back and put on the stand and the jury should be 
given the benefit of that evidence. 
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Mr. Sadler: May it please the Court, Frank Scales went 
on the stand and testified as a witness for the Commonwealth. 
Regardless of what threats might have been made, as the 

Commonwealth's .Attorney now says were made, 
page 330 ~ he went on the stand and swore under oath to the 

fact that Jennings Coffey was in the car with him. 
On the stand today, he swore to facts which he has sworn to 
on previous occasions just the same, regardless of threats, and 
I submit to the Court that whatever threats might have been 
made, or what he says now, has no effect on him because in 
fact, he testified to those facts which he testified to previously 
and he did not deviate from them until on cross examination 
when he was confronted by the boy Fred Bell who had not 
been in court prior to today. 

The Court: I think this witness under the facts as testified 
to by the Deputy Sergeant should be called· back before the 
jury and warned that he must tell the truth and that he must 
be given the opportunity to make any additional statement 
about his testimony that he now desires to make. I think, 
otherwise, there may be a miscarriage of justice in this case. 

Mr. Sadler: We except to that ruling because we submit 
he has testified to those facts already in this case. 

The Court: The Court does not know what his testimony 
will be but I do think he should be called back to the stand in 
accordance with the statement I just made a moment ago. All 
right. 

Mr. Sadler: We except to the ruling. 
Mr. Cuddy: All right. Will you get him back from down­

stairs, please, sir. 
The Court: All right. 

page 331 ~ (Thereupon, Court and counsel returned into 
the courtroom where the following proceedings 

were had, to-wit:) 
The Court: I want the record to show that this witness is 

recalled as a Court's witness. 



44 Supreme Court of Appeals of Virginia 

FRANK SCALES (Recalled). 
having been previously duly sworn, was recalled and examined 
and testified further as follows: 

Examination by the Court: 
Q. Scales, information has come to me that you may wish 

to make a statement about your testimony given just a few 
moments ago. I want to warn you that you are under oath 
and that you must tell the truth now. Do you wish to make 
any statement about the evidence that was given a few min­
utes agoY 

A. Bell came down here with us. That was about the first 
week in December. And yesterday evening when Captain 
Allman came upstairs to see me, I was setting in the back 
next to the shower that is on the lower end. And we are set­
ting there ; Hasson was hollering over there talking to Fuzz. 

And Fuzz hollered over there and these are the 
page 332 ~ very words he said, ''I mean you have messed 

every boy up upstairs in that room up there." 
Hasson asked him, "My trial probably will be tomorrow." 
He said, "They will probably bring that little black nigger 
down here tomorrow." Fuzz said, "Hell, he has been down 
here all of the time.'' He said, '' He is upstairs.'' And then 
when they brought Coffey and Fout back in there, Fuzz said, I 
think he asked him what did they do. I couldn't hear too 
good. Fuzz spoke out and said, "He can't live in Richmond 
because if he comes down there I am going to kill him. And 
if he goes back to Pulaski, Otto and them are going to take 
care of him.'' But it was Coffey that was in the car at the 
time we went over by that store. 

Q. In other words, you tell the jury that it was Coffey in 
the car? 

A. Yes. 
Q. At the time you went to the parking area next to the 

ABO Store? 
A. Yes, sir. 
Q. There is no question about that? 
A. No, sir. 
Q. Well, why did you not tell this jury that when you were 

on the witness stand just five or ten minutes ago Y 
A. Because Fuzz Hall called up and said Otto was going to 

be down here ; said that they was going to do something with 
me. 
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Mr. Hopkins: He did tell them that the :first 
page 333 ~ time. 

The Court : The jury has heard the evidence 
and knows what the testimony has been. Are there any fur­
ther questions of this witness Y 

RE-DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Was it Coffey, Jennings Coffey or Bell that was in the 

car with you and Hasson and Fuzz Hall when you went over 
to that store? 

A. It was Coffey. 

Mr. Cuddy: All right. 

RE-CROSS EXAMINATION. 

By Mr. Sadler: 
Q. Where is your cell in the jail, FrankT 

The Court: Wait a minute, Mr. Sadler. I didn't catch 
your question. 

Mr. Sadler: I asked him where his cell in the jail was. 
The Court: All right. I didn't hear. That is all. 
The Witness: Number 7. 

By Mr. Sadler: 
Q. Are there two floors in the jail f 
A. Yes, sir. 
Q. Number 7 is on which floor Y 
A. On the top. 
Q. On the top. And what cell is Fuzz Hall and Abie Hasson 

inY 
page 334 ~ A. They are not in the same cells. Hasson is 

on the cell under me. Fuzz is on the back of me 
downstairs. 

Q. Both of them downstairs 7 
A. Yes, sir. 
Q. Where were you talking to Captain Allman? 
A. Captain Allman came up and he told me, he said-
Q. Now, I didn't ask you what he said. I asked you where 

in the jail you were talking f 
A. To Captain Allman Y 
Q. Yes. 
A. Between the bars. 
Q. In your cell? 
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Fr(J,'Yl,k Scales. 

A. No, sir, up there. They have got a rack when you go 
into the part where you sleep at. 

Q. That is on the second floorY 
A. Yes, sir. 
Q. And Fuzz Hall was on the first floor Y 
A. Yes, sir. 
Q. And Abie Hasson was on the first floor? 
A. Yes, sir. 
Q. And you heard this conversation between them with 

you up there and them down on the first floor T 
A. Yes, sir. This other boy, we was playing cards. We 

were right down next to the end of the jail. 
Q. Maybe Mr. Cuddy will ask you about that. 

page 335 ~ Just answer my question. You heard this con.: 
versation. That conversation didn't frighten you 

any, did it, Frank T 

The Court: I didn't catch the question. 
Mr. Sadler: I asked him if that conversation frightened 

him any, sir, if he heard it. 
The Witness: Yes, sir. He said I couldn't live in Pulaski. 

By Mr. Sadler: 
Q. I will ask you if you were frightened T 

A. Yes, sir. • · 
Q. You were scared. Is that what you are telling this 

jury? 
A. Yes,sir. 
Q. And what you told the Judge. Well now, Frank, let me 

ask you this. You went on the stand this morning, didn't you, 
and testified that Jennings Coffey was in that car when you 
made those two trips up here T 

A. Yes, sir. 
Q. Didn't you testify to that before this juryY 
A. Yes, sir. . 
Q. Under oath? 
A. Yes, sir. 
Q. So that didn't scare you enough to make you change that 

testimony, did it Y 
A. He said-

page 336 ~ Q. Answer my question. 
A. Yes, sir. 

Mr. Cuddy: He has a perfect right to explain. 
The Court: He has a right to make an explanation. 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 47 

Frank Scales. 

Mr. Sadler: I want him to answer the question first, sir. 
Mr. Cuddy: You want him to answer it just like you want 

it. 
Mr. Sadler: I want him to answer the question and then 

he can explain it if he wants to. 
The Court: Go ahead. 

By Mr. Sadler: 
Q. I say, you didn't change your testimony before this jury 

this morning as a result of those threats, did you Y 
A. Yes, sir. I changed it when Bell walked in here. 
Q. That is right. But when you were testifying and Mr. 

Cuddy was asking you questions, you told this jury the same 
story you have told all of the time, didn't you Y 

A. Yes, sir. 

Mr. Sadler: Under oath. All right. 

RE-DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. You say you changed it when Bell walked in here Y 
A. Yes, sir. 

Q. Are you afraid of Bell Y 
page 337 ~ A. Well, I am afraid of all of the Hall boys be­

cause they will hurt you. I know that. 
Q. Bell and Coffey and Hasson and the Halls, all close 

friends of Bell! 
A. Yes, sir. 

Mr. Hopkins: I object to that. 
Mr. Cuddy: All right, sir. 

RE-CROSS EXAMINATION. 

By Mr. Sadler: 
Q. You told me, when I asked you a question, that Bell was 

along before Bell ever came in this courtroom Y 
A. Yes, sir, Bell did come before. That was shortly after 

he come out. 
Q. I am talking about the trips you are talking about when 

you went by the store. You told me Bell was with you before 
Bell ever came in this courtroom and you ever saw him, didn't 
you! 

A. Yes, sir. 

The Court : All right. Stand aside. 

(Witness excused.) 
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Mr. Sadler: May it please the Court, we would like to make 
a motion in Chambers. 

The Court: All right. I reckon we might just as well let 
the jury go back to their room. Give you a little exercise. 

page 338 } ( Thereupon, the Court and Counsel retired to 
· Chambers and the following proceedings were 

had to-wit:) 

Mr. Sadler: May it please the Court, the defendant Abie 
Hasson, by counsel, at this point moves the Court to deelare 
a mistrial and dismiss this jury and impanel a new jury on 
the grounds that the admission of the statements, or putting 
the witness Scales back on the stand and the manner in whieh 
it was done is highly prejudicial to the defendant and we 
submit, sir, that under the way this case has progressed at 
this time that Abie Hasson, we feel, can not get a fair trial 
from this jury. 

The Court: I am simply going to overrule your motion. I 
see no reason to make any further statement. · 

Mr. Sadler: We except. . 
Mr. Cuddy: If your Honor please, I would like to make this 

recommendation to the Court since the question has been 
raised whether or not he could hear that conversation. I 
would like-I think probably it would be wise at some time 
during the trial-to let the jury view the jail to see how it is 
constructed and how easily it would be to hear that conversa­
tion, and if necessary to summons all of the people that were 
back there with him and heard that conversation between 
Hasson. 

Mr. Sadler: We submit that the conversation if true is not 
material to this case because the witness went on 

page 339 } the stand and testified to things that he said he 
was afraid of his life to testify to. 

The Court: All right. At the present time, I am simply 
going to overrule your motion. 

Mr. Sadler : All right, sir. We except. 

( Thereupon, the Commonwealth introduced further evi­
dence and rested, and the following proceedings were had in 
Chambers:) 

Mr. Sadler: May it please the Court, at this point the 
Commonwealth has rested. On behalf of the defendant Abie 
Hasson, we move the Court at this time to strike the evidence 
of the plaintiff and instruct the jury to bring in a verdict of 
not guilty in this case on the following grounds : 

That the Commonwealth has not proved beyond a reason­
able doubt the guilt of the accused as is required by law; that 
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the Commonwealth has failed by believable evidence to place 
the defendant Abie Hasson in the presence or in the con­
certed action with or a plan with Jennings Coffey, Fout and 
Fuzz Hall. 

There is no evidence in the case, whatsoever, that Abie Has­
son at any time received any of the stolen property or was 
seen in possession of the stolen property. All of the evi­
dence in the case is that after Christmas eve 1955 Abie Has­
son was not seen in the presence of Hall, Co:ff ey or Fout. 

The only testimony in the case that places Abie Hasson 
·even in the presence of Fuzz Hall is the testi­

page 340 ~ mony of one Frank Scales and we submit to the 
Court that he is by his own testimony a per­

jurer. He has admitted under oath that he has lied under 
oath. He has told contradictory statements every time he 
has gone on the stand and we submit to the Court that his 
evidence is not worthy of beJ.ief to the extent of proving a 
case beyond a reasonable doubt, which is necessary. Even 
if you believe him, we subllll;t to the Court he has not made 
out a case against Mr. Hasson. He places Hall and Hasson 
together at the place which was broken in on one occasion. 
On that occasion by his testimony, even if by any stretch 
of the imagination you believe it, no conversation was had 
prior to the time that they pulled in the alley beside the 
store or in the parking lot beside the store, and that Fuzz 
Hall without any statement or any conversation got out of 
the automobile arid walked toward the front of the store; 
.that the car then proceeded on into the lot and picked him 
up; that he got in the car and said that "the joint is cased.;" 
that Abie Hasson took no part in it, no conversation; that 
after that- Fuzz Hall went- to the home of Fout; that Abie 
Hasson under the testimony of Scales did not know where 
he was going nor who he was going to see. Hasson was 
anxious to get back to Pulaski. And that is the only occasion 
which he places him in the presence of Fuzz Hall as to this 
break-in. And we submit to the Court under the evidence 
in this case as it now stands we are entitled to have the evi­
dence struck on behalf of this defendant. 

It is the undisputed evidence here at this time 
page 341 ~ that Scales-~ven if . you b~lieve him-testified 

that he came m Hasson's car on every occasion. 
We now have the evidence in the case that that car was 
wrecked and in a garage in Pulaski on December 15th. 

Even if you put him in the presence of· Hall, we submit to 
the Court that on December the 15th was a remote time from 
the time this break-in took place. Arid· all of the evidence is 
that he was in the presence of Hall on one occasion. 
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vVe submit that under all of this eviden'ce, may it please the 
Court, that we believe that the Court will be compelled to set 
aside a verdict of guilty in this case and we feel that due to· 
the wide publicity given the other cases-I know jurors are 
bound to read those things-and due to the fact that in the 
opening statement of the Commonwealth's Attorney he has 
broug·ht in Jennings Coffey, Fout and Fuzz Hall and the wit­
nesses, they are in the case. And although a juror may on 
his oath say that he will reasonably try to forg·et those things, 
they are all human and we submit under the evidence in this 
case if the Court allows it to go to the jury and a verdict of 
guilty is returned, it will be the duty of the Court to set that 
verdict aside and we ask the Court at this time to strike that 
evidence. 

The Court: Do you want to answer, Mr. Cuddy? 
Mr. Cuddy: If your Honor please, I submit 

page 342 ~ that the evidence is a jury question. The State 
has proven the break-in and the recovery of a 

portion of the property. It has proven that this man Hasson 
in company with two other men who were jointly indicted, 
or jointly indicted for the same crime, that is Hall and 
Coffey, in whose possession the property was recovered, made 
trips immediately or a short space of time prior to the break­
in, that on one occasion they went to the place. Hall got out 
and went toward the front. He came back and made the 
statement there that "the place is cased," that they needed 
rollers and a bar. And also the man whom he was with, that 
is Hall, has been positively identified by the store owner that 
at least on three occasions Hall was seen in the place and from 
the evidence as presented it certainly could be construed as 
for no other purpose than to look the place over and observe 
it for the purpose of seeing the possibilities of breaking in. 

I submit it is a jury question. 
The Court : The evidence in this case is not nearly so 

strong as it is in the other cases. There is no question about 
that. 

Mr. Cuddy: Judge, had it been, it would have been one of 
the :first cases tried. 

The Court: Insofar as Scales' testimony is concerned, it is 
true that it is conflicting but it is up to the jury to determine 
what part of his evidence they will believe and if they care to 

believe his evidence, it seems to me that that 
page 343 ~ evidence connected with the other evidence in the 

case makes it a case for the jury. So I am going 
to overrule your motion and let the case go to the jury. 

Mr. Sadler: We except to that may it please the Court. 
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(Thereupon, a recess was taken for lunch, after which a re­
quest by the Commonwealth to introduce further evidence 
was granted, and at the conclusion of such evidence the Court 
and Counsel retired to Chambers where the following proceed­
ings were had, to-wit:) 

Mr. Hopkins: Is that your case¥ 
Mr. Cuddy: Yes, sir. 
Mr. Hopkins: As soon as Mr. Sadler gets here, we will 

renew our motion, of course. Our man from Wytheville 
hasn't come here yet and we want him to be our first witness. 

The Court : I think he will be here. 
The Court: Did I understand you gentlemen want to make 

a motion¥ 
Mr. Hopkins : We will renew our motion to strike based 

on the argument given by Mr. Sadler before. 
The Court: Well, gentlemen, as you all know, I overruled 

the motion just before lunch. But the more I thought about 
this case-and I have also thought about it from the stand­
point of the additional evidence just introduced-I have just 

about firmly come to the conclusion, that the prose­
page 344 ~ cution has failed to make out a case that should be 

allowed to go to the jury. Of course, there are 
suspicions that this man participated, and probably he did. 
But the burden, of course, is on the prosecution to prove that 
he participated in this breaking and entering. And the more 
I thoug·ht about it since leaving here to go to lunch, the more 
firmly I have become convinced that it is my duty to grant 
the motion to strike and I will give l\fr. Cuddy an opportunity 
to say anything else that he wishes to say in regard to that 
motion before passing a final judgment on it. 

Mr. Cuddy : Of course, I say the same thing I said before 
and, of course, with this additional evidence put.ting them 
together on that night as one of the persons who are jointly 
indicted and who have been convicted in this case. Frankly, 
I think it is very definitely a jury case. 

The Court: Well, the more I have thought about it, as I 
said, the more firmly convinced I am that it is not a jury case. 
Prior to the breaking and entering, as I recall it, the only evi­
dence that might connect this man with it was the evidence 
which I am accepting as true that this man was in the auto­
mobile at the time Hall went in to look around in the sporting 
goods store and that this defendant was in the automobile 
when Hall came back and stated that the job is cased. He, of 
course, made, as far as the evidence is concerned, no comment 

one way or the other. It strikes me that any per­
page 345 ~ fectly innocent person in that car would not have 

been called upon to make any comment under 
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those circumstances, not knowing why Hall had gone into 
the place and there simply is not sufficient evidence as to this 
man's conduct afterwards, or on the night of the breakin ac­
cording to this last witness's testimony, to implicate this man 
in the breaking and entering. 

I dislike very much to take the responsibility of turning 
loose a man who may be guilty but if the evidence is not 
sufficient as a legal matter to convict hi~, then it is my duty 
to grant the motion to strike. I am going to grant the motion, 
gentlemen, because I don't feel that there is sufficient evi­
dence for it to go to the jury. 

Mr. Sadler: All right, sir. 

( Thereupon, the Court and Counsel returned into the court­
room.) 

page 346 ~ 

• • • 

NOTICE. 

To: The Honorable C. E. Cuddy, 
Commonwealth's Attorney, 
Roanoke, Virginia. 

• • 

NOTICE is hereby given that on the 20th day of June, 
1956, at 11 :00 o'clock, A. M. or as soon thereafter as it may be 
heard, the undersigned will present to the Honorable Dirk A. 
K uyk, Judge of the Hustings Court of the City of Roanoke; 
Virginia, the testimony and other incidents of trial in the 
cases of Commonwealth of Virginia v. Jennings Coffey and 
William Ray Fout, to be by said Judge, signed and made· a 
part of the record in said actions, for the purpose of applying 
to the Supreme Court of Appeals of Virginia, for a writ of 
error and S'U,persedeas to certain final judgments of the Hust­
ings Court of the City of Roanolre, Virginia. 

Received and filed June 28, 1956. 

W. R. CARTER, JR. 
· Deputy Clerk . 

• • • • • 
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page 347 } Legal service of the foregoing notice accepted 

page 348} 

this 20th day of June, 1956. · 

• • 

C.E. CUDDY 
Commonwealth's Attorney, 
City of Roanoke, Virginia. 

• • • 
Received and filed June 26, 1956. 

W. R. CARTER, JR. 
Deputy Clerk. 

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 

NOTICE is hereby g·iven that the undersigned, Jennings 
Coffey and William Ray Fout, Jr. appeal to the Supreme 
Court of Appeals of Virginia, from a certain :fi~al judgment 
or judgments entered on the 16th day of May, 1956, and as­
sign the fallowing grounds of error: 

ONE. 

The Court erred in failing and refusing to set aside the 
verdict of the jury and award the defendants and each of 
them a new trial, upon the grounds that the verdict is con­
trary to the law and evidence and upon the further ground 
that such verdict was founded upon the false and perjured 
testimony of one Frank Scales. It was clearly established 
that the testimony of Frank Scales was perjured as shown 
by his testimony given at the trial of Commonwealth v. Abie 
Hasson on the 27th day of April, 1956. 

TWO. 

The Court erred in admitting over the objection of the de­
fendants, the testimony of Frank Scales, for the 

page 349 } reasons shown on Pages 29-31 i~clusive of the 
record. 

THREE. 
The Court erred in admitting over the objection and ex­

ception of the defendant, Fout, the testimony of Frank Scales, 
as found on Pages 61 and 62 of the record. 
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FOUR. 

The Court erred in failing and refusing to strike the evi­
dence of the Commonwealth for the reasons assigned 011: 
Pages 82 to 84 inclusive of the record. 

FIVE. 

The Court erred in failing to admit the testimony of the 
witness, W. H. Simms, for the reasons assigned on Pages 
91 to 94 inclusive of the record. 

SIX. 

The Court erred in admitting the testimony of the witness, 
Cochran, found on Pages 157 to 159 inclusive of the record, 
for the reasons assigned therein. 

SEVEN. 

The Court erred in failing and refusing to permit the wit­
ness, Fout, to be examined as to the written statement given 
to Captain Allman of the Detective Department, for the rea- · 
sons assigned on Pages 191 and 192 inclusive of the record. 

EIGHT. 

The Court erred in failing and refusing· to strike the evi­
dence of the Commonwealth for the reasons as­

page 350 ~ signed on Pages 234 and 235 inclusive of the 
record. 

NINE. 

The Court erred in giving at the instance of the def end­
ant, Commonwealth's Instruction '' D, '' for the reasons as­
signed on Pages 236 to 238 inclusive of the record. 

TEN. 

The Court erred in failing and refusing to set aside the 
verdict of the jury and award a new trial upon the gTound 
that Frank Scales, on the 27th day of April, 1956, testified at 
the trial of Abie Hasson, that Jennings Coffey was not in the 
Hasson automobile in the alleged trips from Pulaski to Roa­
noke, which testimony was in direct conflict with the testi­
mony of Frank Scales, given at the trial of Jennings Coffey 
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and ,vmiam Ray Fout, J·r. on the 24th, 25th and 26th of April, 
1956. At the trial of Hasson on the 27th day of April, 1956, 
the Commonwealth's principal witness, Frank Scales, com­
pletely refittiated the testimony he had given at said trial of 
Coffey and Fout. 

• • 
page 351 ~ CERTIFICATE. 

I hereby certify that on the 25th day of June, 1956, the 
original of the foregoing Notice of Appeal and Assignments 
of Error was filed in the Clerk's Office of the Hustings Court 
of the City of Roanoke, Virginia, and a true and correct copy 
of same delivered to the Honorable C. E. Cuddy, Common­
wealth's Attorney, Roanoke, Virginia. 

T. W. MESSICK. 

page 352 ~ 

• • • • 
SUPPLEMENTAL ASSIGNMENT OF ERROR. 

The defendants, Jennings Coffey and William Ray Fout, 
.Jr., assign as error the action of the Trial Court in failing 
and refusing to set aside the verdict of the jury and award 
them a new trial for the following r<~asons: Misconduct of 
the jury in obtaining information as to the verdict of the jury 
rendered in the case of Commonwealth v. Hall, and in discuss­
ing the verdict rendered in the Hall case during their delibe­
rations in the case at Bar. Clarence Hall was indicted and 
tried for the same offense on April 23rd and 24th. The jury 
that tried Hall found him guilty and imposed a sentence of 7 
years in the penitentiary. The jury in the case at Bar were 
carefully examined on their voir clire as to any knowledge of 
the verdict rendered in the Hall case. 'rhe jury were in­
structed by the Court not to read the papers or obtain any in­
formation as to the verdict in the Hall case. In spite of the 
instructions of the Court the jury obtained information as 
to the verdict in the Hall case, considered and discussed it 
during· their deliberations in the case at Bar. 

Received and filed July 10, 1956. 

W.R. CARTER, JR. 
Deputy Clerk. 

• • * 
page 353 ~ 

• • • • • 
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C. W. Weaver. 

CERTIFICATE. 

I hereby certify that on the 10th day of July, 1956, the 
original of the foregoing pleading was fl.led in the Clerk's 
Office of the Hustings Court of the City of Roanoke, Virginia, 
and a true and correct copy thereof mailed to Mr. C. E. Cuddy, 
Commonwealth's Attorney, Roanoke, Virginia. 

T. W. MESSICK. 
page 5 ~ 

• • • • 

TRANSCRIPT OF EVIDENCE. 

The above-captioned case was tried before the Hon. Dirk 
A. Kuyk, Judge of the Hustings Court for the City of Roanoke 
Va., on the 24th, 25th and 26th days of April, 1956. 

Received and fl.led June 28, 1956. 

W. R .. CARTER, JR. 
Deputy Clerk . 

• • • • • 

page 8 ~ C. ,v. WEA VER, 
a witness of lawful age, after being duly sworn, 

testifies as follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. C. W. Weaver? 
A. Yes, sir. 
Q. You are one of the partners, or owners, of the Owen-

Weaver, Inc., sporting goods place Y 
A. Yes, sir. 
Q. What is the location of your place of business Y 
A. 4221 Melrose Ave., Northwest. 
Q. That in the City of Roanoke, Va. Y 
A. Yes, sir; it is . 
. Q. Wish you would describe the location of your building, 

with reference to the A. B. C. store, and also premises on 
which it sits. · 
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C. W. Weaver. 

A. The store is actually on the east side of the liquor 
store-

Q. A. B. C. store? 
A. A. B. C. store; that's right, sir. 
Q. Go ahead, sir. It's on the east side of the A. B. C. 

store? 
A. That's right, sir. 
Q. Approximately what is the distance in between the two 

places of business T 
A. I would say 80 feet. 

Q. Now, what is the condition of the surface of 
page 9 ~ the ground in between the two buildings T · 

A. It is a concrete surface. 
Q. Wish you would draw here just a sketch of the two 

buildings, and the parking lot. Believe this ground in be­
tween the two buildings is used as a parking lot for both 
places of business, are they not? (Hands witness paper and 
pencil) 

(Witness marks on paper.) 

Q. You hold this up and explain it to the Jury. I believe 
this indicates the north side of the dual highway of Melrose 
Ave.Y 

A. That's right, sir. This is our store, lying east of the 
A. B. C. store. And coming down Melrose Ave., going west 
toward Salem, this is the entrance to the A. B. C. store, going 
in this way. The parking lot of the A. B. C. store is divided 
for one-lane traffic-one way traffic-entering and coming out, 
which, which you come into our right, over there, the cars are 
parking at a parallel angle here. 

Q. Angular parking T 
A. That's right. And then, of course, when you go into 

the A. B. C. store, they come out-they have to make the circle 
back around to come back to approach Melrose Ave. there. 

Q. Now, this indicating the parking lot? 
A. That's right, sir. 
Q. That the parking lot extending beyond, in the rearT 
A. All the way back to the rear of the buildings. 
Q. Rear of the stores? 
A. This is the rear of the two stores. 
Q. Will you locate the window and store-I mean door, on 

the back of your store T 
page 10 ~ A. It is the window in the middle of the back, 

and the door is on the east side of it-right-hand 
side. 
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C. W. Weaver. 

Q. Just east of the window T 
A. That's right. 
Q. On Christmas morning, December 25, 1955, did you re-

ceive a call in reference to your business f 
A. Yes, I did. 
Q. At what time you receive that call? 
A. It was between 15 minutes of two, and 5 minutes after 

two, somewhere in between there. 
Q. You were called by the Police Dept.? 
A. Yes, sir. 
Q. You go the store Y 
A. That's right; to wait on them. 
Q. Between 2 :00 and 3 :00 o'clock? 
A. I was there 5 minutes after two. 
Q. 5 minutes after 2 :00 o'clock. What did you find when 

you arrived there, Mr. Weaver? 
A. Well, I found that the back door to the building, on the 

east side, had been pried open. 
Q. Show you a picture here-Is that the picture of the back 

door, taken from inside of the building ? 
A. Yes, sir. 
Q. "'\Vhat marks were there on the door? 
A. Well, to me it looked like it had been a crowbar used 

in this area, which made the impressions into the door. 
Q. Is this the secti_on of the doorY (Exhibits section for 

witness) 
pag·e 11 ~. A. Yes, sir. 

Q. Taken out just around the lock Y 
A. That's right. 
Q. Now, will you explain to the Jury how this door was 

fastened? 
A. This is the door, walking toward the back-say, to go 

out-and it had the regular lock, plus a strap hinge, and a 
padlock on to it, and a strap hinge there-what you call 
''lugs,'' I g'lless-which went into the wall-they went in 
about 6 inches into the wall, and they had been pried out en­
tirely, and this lock broken to the door. 

Q. When you got there, is that the condition-does that 
show the condition of the door on your building! 

A. Yes, sir; it does. 
Q. I'd like to introduce these into evidence. 

(Four photographs introduced into evidence as Exhibits 
Nos. 1, 2, 3 and 4) 
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C. W. W eave·r. 

Q. Exhibit here three other pictures to you. Will you take 
these and show them-hold them up to the Jury and explain 
them as best you can. 

A. This is going from the front of the store, off of Melrose 
.Ave., into the store, which shows right-hand side-which 
would be east side-showing Johnson motor sitting back over 
half-way through the store. When we left on Saturday night, 
this motor was sitting up next to the door, and had been 
carried back to the back about mid-ways of the store there. 

Q. What was the size and weight of that motor? 
A. Motor was a 35 horsepower motor, and 

page 12 ~ weighed 126 lbs. 
Q. You found it right where it's shown Y 

A. That's right. 
Q. How many doors are there in the back? 
.A. Two swinging doors that go to the back of the store. 
Q. Is this light on back here-is that directly behind one 

of the doors? 
A. That is the heating system there behind the doors. 
Q. Were reference to this heating system, where is the 

back door located? 
A. Over to the right. 
Q. To the right? 
.A. Yes. 
Q. ·where is the other door located? 
A. It's over to the left, on the west side. 
Q. Where does that door lead to? 
A. It leads to the rest room and into the stock room, too. 
Q. This one big rest room on the right side 7 
A. Yes. · 
Q. I show you another picture; will you explain what that 

shows! 
A. This is on the west side of the building, where we have 

our guns in the racks there. They were-and this particular 
1·ack here is where the rifles were kept in, and the case just 
over to the right of that is the case with the pistols, and the 
cameras were kept in these two compartments there, too. 

Q. I show you another picture ; is this the building just to 
the west of this 7 

A. That's right. 
page 13 ~ Q. In other words, it's a section-

.A.. It's on the west side still, but this is to the 
south, on towards the front of the store, showing where the 
shotguns and rifles were stored, also. And got a little corner 
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of the pistol case in here, too, which-that's the way we found 
that when we arrived-completely blank. 

Q. Mr. Weaver, what time did you close on the 24th day of 
December? 

A. It was between 8 :30 and 9 :00 o'clock when we closed. 
Q. And who were the last people that left the building? 
A. Mr. Owen and myself. 
Q. You and Mr. Owen left together Y 
A. That's right. 
Q. And approximately what time did you leave the build-

ing? 
A. It was around a quarter after nine. 
Q. About 9 :15 f 
A. Yes, sir. 
Q. What was the condition of these racks and this ease, 

here, at the time you left the building Y 
A. They were filled up with riffles, shotguns, and the case 

with pistols. 
Q. Where was your ammunition T 
A. Ammunition is underneath the two gun racks, here; 

down underneath the shelves. 
Q. When you got there, what was the condition of those 

raeksY 
A. Well, the racks were completely empty, and the pistol 

case-it had been gone through, the boxes thrown 
·page 14 ~ out on the floor, knocked out of the cases, and there 

was one pistol left inside of the case, which was not 
seen because there was a book lying on top of the case. 

Q. How many guns, cameras, and how much ammunition 
taken from your place Y 

A. 46 rifles, shotguns and pistols from us, and two cameras. 
Q. What was the value of the g1msT 
A. The guns, value was between $2,500 and $2,700. 
Q. What was the value of the cameras Y 
A. $150, roughly. 
Q. What was the value of ammunition? 
A. Run between twenty-seven and twenty-six-twenty-eight 

on the ammunition. 
Q. And you had approximately $3,000Y 
A. That's right; yes, sir. 
Q. Mr. Weaver, you know, or have seen Clarence Fuzz 

Hall, have you not Y 
A. Yes, sir. 
Q. You know who I am talking about Y 
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A. That's right. 
Q. Prior to Christmas, did you see him in your store Y 

By Mr. Messick: If your Honor please, I object-
By Mr. Cuddy: Can't prove everything at the same time; I 

have to prove it in steps. 
page 15 ~ By the Court: Connect it up, can you not Y 

By Mr. Cuddy: Yes, sir. 
By the Court: Go ahead. 
By Mr. Messick: We want to save the point. We object 

to it unless it is connected up by reliable testimony. 
By the Court: Go ahead. 

By Mr. Cuddy: 
Q. All· right. You know who I am talking about? 
A. Yes, sir. 
Q. Did you see him in your store any time prior to Christ-

mas? 
A. You mean before Christmas? Yes, sir. 
Q. How many times you see him in your store Y 
A. I saw him three times. 
Q. Three times Y 
A. Yes, sir. 
Q. You know approximately the dates of those times? 
A. On the 21st, 22nd and 24th. 
Q. Now, did he go to the rear of your building¥ 
.A.. Yes, sir ; he did. 
Q. Back in the stockroom? 
A. That's right. 

Q. Did you hear a conversation that he had, with 
page 16 ~ ref er enc~ to where he was going, between he and 

someone· else? 
A. Yes, sir ; I did. 
Q. Tell the Jury just what that was. 
A. He asked to use our rest room, and the fellow that was 

working with us directed him over to the left side of the 
swinging door to the rest room, which is actually on the west 
side of the building, and he started back towards the swing­
ing door on the right-hand · side, which is on the east side of 
the building; and our clerk, that was helping us, asked him 
to use the other door. He insisted on it·again, and he went on 
through the door, when he was asked to use the other door. 

Q. Then, which door did he come out of7 
A. He came out the west-side door. 

.. 
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Q. How long was he back there? 
A. Around 5 minutes. 
Q. You noticed where he went after thaU 
A. After he left the building Y 
·Q. After he left the rest room. 
A. He came back through the store. 
Q. Went out the front! 
A. Yes. 
Q. You saw him, I think, about three occasions Y 
A. That's rig·ht. 
Q. Now, Mr. ,veaver, on the-in February, about the 18th 

of February-shortly after that-were you called to the 
Police Dept. with reference to identification of guns! 

A. Yes, I was. 
Q. ·when you have guns, do you have records of 

page 17 ~ them? 
A. Yes, we do. 

Q. How do you keep the records of them? 
A. We take the serial munbers and make of gun and cali-

ber. 
Q. And you have them on your records? 
A. That's right; yes, sir. 
Q. Were you asked to compare some guns in the Police Dept. 

with vour records? 
A. ~yes, sir; I was. 
Q. w· ere these four guns, which I exhibit here to you, were 

they shown you? 

By Mr. Messick: Have the record-the records that he 
has? 

By Mr. Cuddy: I don't know whether he has the records. 
He has checked his record!S. That's all that's necessary. 

By the Witness: I have my records. (Examines paper) 

By Mr. Cuddy: 
Q. Was this gun exhibited to you Y 
A. Yes, sir; it was. 
Q. 'l~o w horn does this gun belong? 
A. That belongs personally to Mr. Owen. 
Q. Where was this gun up in the rack Y Was it in your 

place of business on the 24th? 
A. Yes, sir; it was. 
Q. Is this one of the guns taken out of the­
A. Yes, sir; it is. 
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Q. -out of the store? 
page 18 ~ A. That's right. 

Q. Now, two revolvers here. Have you exam-
ined these revolvers? 

A. Yes, sir; I have. 
Q. Displayed to you by the Police Dept. 1 
A. Yes, sir. 
Q. At the time displayed to you, were any marks on them Y 
A. R.usty, when they were shown to me. 
Q. These spots here indicate where they were rusted Y 
A. That's right. 
Q. Believe there is a serial number on the butt of each gun Y 
A. That's right. 
Q. And serial number stamped on the frame? 
A. That's right. 
Q. To whom do these guns belong? 
A. ~Phey belong to the store. 
Q. And where were these guns taken from the store? 
A. Pardon? 
·Q. vVhere and when were these guns taken from the store Y 
A. '!'hey were taken 011 t of the gun case on the eve of 

Christmas, '55. 
Q. Exhibit here another gun to you; have you examined 

this g,mY 
A. Yes, sir. 
Q. Have you examined this gun? (Exhibits another gun) 

To whom does this gun belong-? 
A. That's the property of the store. 

page 19 ~ Q. When was it taken from the store? 
A. On the same day-eve of the 24th. 

Q. All four of these guns taken from your store on the 
24th day-night of the 24th of December, 19'55? 

A. Yes, sir; they were. 
Q. All rig·ht. Take the witness. 

CROSS EXAMINATION. 

Bv Mr. Messick : 
.. Q. Mr. Weaver, you told us that this motor, which is a 35 

horsepower Johnson, had been moved in the store Y 
A. Yes, sir. 
Q. About what distance had it been moved Y 
A. It had been moved about 40 feet. 
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Q. That motor is of a smooth surface., is it noU 
A. Pardon! 
Q. The motor is of smooth surface ; I mean by that, painted 

smooth surf ace Y 
A. That's right, sir. 
Q. Now, the case in which the rifles and shotguns were 

carried-were they wood cases, or did they have glass in 
them? 

A. The pistol case-the top is made of glass, and the front 
of it is glass; the rest is wood, with sliding doors on to that. 

Q. It has wood sliding doors 7 
A. That's right ; wood sliding doors. 
Q. But the pistol case does have. glass Y 
A. On the surface of it, and the front; that's right. 

J Q. And in the front. To enter the pistol case, 
page 20 ~ you have to open those glass doors 7 

A. Sliding wooden doors ; you have to slide them. 
Q. Now, were there any lights on in the building! 
A. Yes, sir. Christmas tree lights, and our night light that 

we leave on-it's about the back of the building, in front of 
the stockroom. 

Q. Now, the light that you left on-it's at the back of the 
building; is that over the door 7 · 

A. It's this side of the door; it's back this way of the 
door. (Gestures) 

Q. It's inside the building Y 
A. That's right. 
Q. Of course-was that light on when you got there? 
A. Yes, sir; it was. There is a light in the back of the 

building, outside, at the east entrance to the back. 
Q. That was-was that burning when you all left? 
A. It was burning when we left. 
Q. Was it burning when you discovered the break-in at 

1:15? 
A. I didn't discover the break-in, but the officers did, and 

thev noticed the light out. · 
Q. And the light was out? 
A. Yes, sir; it had been knocked out. The screw-in part 

of the base of the bulb was inside of the socket for the light, 
and the light had been· knocked over some distance, of about 
12 feet. 

Q. The bulb broken? 
A. The bulb was not broken, but broken out of the socket. 
Q. But the bulb was not broken T 
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A. That's right. 
page 21 ~ Q. Now-

A. Thick glass to start with, because it's an 
outside light to start with. 

Q. The cameras-were they kept in a display case of any 
kind? 

A. No, sir; they were kept in the display cabinet, but it's 
not concealed. 

Q. ·what is the construction of the display cabinet Y 
A. Would you want me to show you that in the picture? 
Q. Yes; appreciate it. 
A. This gives a clear view of that. This is open display, 

is what it is. And the cameras are kept right in these two 
sections, here. 

Q. I see. 
A. It's pegboard arrangement, which we arrange it onto 

the pegboard. 
Q. Did you take these pictures, or did the Police Dept. Y 
A. The Police Dept. took those pictures. 
Q. Speaking of the ammunition that was taken-(Exhibits 

picture to the Jury) You gentlemen of course saw that­
speaking about the cameras hanging on this pegboard propo­
sition back there. I think most of you are acquainted with 
the store. 

Q. Ammunition that was taken; what type of ammunition 
was taken, Mr. Weaver? 

A. Well, there were shotgun shells taken, and rifle cart­
ridges, and pistol, or revolver, ammunition, too. 

Q. All three types of ammunition Y 
A. That's right. 

page 22 ~ Q. Christmas lights burning, also Y 
A. That's right; in the front of the store. 

·Q. Were they burning when you got back to the store 
shortly after 1 :00 o 'clockT 

.A. Yes, sir ; they were. 
Q. You got a chimney to that store Y 
.A .. Chimney? 
Q. Um-hum. 
Q. No, sir; now you got me; I can't say, because it's gas­

controlled heat, anyway, and maybe-I believe there is a vent. 
I've never been on top of the building, but I believe there's a 
vent back there ; it has to be, I think. 

Q. I suppose the Police Dept. made a very careful investi-
gation there, didn't they, sir! · 
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A. Yes, sir ; they did. 
Q. As they always do? 
A. They spent until almost 8 :00 o'clock Sunday morning .. 
Q. Um-hum. I believe they have a photographic depart-

ment in the Police Department here, too, do they not, sir? 
A. That I can't answer; I don't know; I presume they have. 
Q. They took the pictures 1 
A. That's right. 
(i. Do you know whether or not they have a finger-printing 

department, and a picture-printing department, too! 
A. Yes, they do have. 
Q. And they took finger prints 1 
A. Thev did. 

.. Q. I notice on this door, portion of the door, 
pag·e 23 ~ seems to be quite a number of finger prints on it, 

don't they? 
A. Finger prints taken off it. 
Q. And they took the finger prints off that door, and I be­

lieve, both sides of the door were what you might consider a 
smooth surf ace, are they not? 

A. Fairly smooth. 
Q. During· Christmas Eve, didn't see any reindeer tracks 

around there, did you 1 
A. \Ve looked for them; wasn't enough snow. 
Q. ,Just one other thing, or, I don't have any particular 

interest-how was this man, Clarence Hall, dressed that came 
in vour store Y 

A. How was he dressed I 
Q. Yes, sir. 
A. He was wearing boots, riding pants and a leather jacket. 
Q. Boots, riding pants and a leather jacket. Have a hat 

or cap on? 
A. I don't recall whether he did· or not. 
Q. Did he wear glasses? 
A. No, sir; didn't have glasses on. 
Q. Now, as I understand, he was in your store on the 21st 

of December, the 22nd of December, and the 24th of Decem­
ber; will you tell me the approximate time he was in there 
on those three days? 

A. On the 21st, I can't say the exact time he was in there 
it was during the middle part of the day, as well as I can re­
call of that. 

Q. Kate Smith says, "We '11 call it high noon." 
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A. High noon. 
page 24 ~ Q. Okay, now the 22nd; what time was he-

A. It seems to be around the same time of that, 
too-high noon. 

Q. All right, sir; and the 24th Y 
A. It was between 12 :00 and 2 :00. 
Q. Still high noon? 
A. Starting gradually to go on back down. 
·Q. All right, sir. And he-was Hall dressed the same 

way on all three occasions f 
A. Yes, sir. 
Q. Did he make any purchases of any kind f 
A. Never did. He was inquiring, but he never did buy any­

thing. 
Q. Approximately, what length of time was he in the store 

on the various, sundry dates f 
A. Well, his longest time of staying would not exceed 10 

minutes; most time it was around 5 minutes, and to 10. 
Q. Mr. Weaver, has any ammunition that was taken been 

recovered? 
A. No, sir; it hasn't. 
Q. No further examination. 

By Mr. Cuddy: Stand aside. 

C. A.. STANLEY, 
a witness of lawful age, after being duly sworn, deposes as 
follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
page 25 ~ Q. You Police Officer 0. A. Stanley? 

A. Yes, sir. 
Q. Mr. Stanley, on the night of December 24th, early morn­

ing of December 25th, were you working patrol car, Police 
Dept., City of Roanoke f 

A. Yes, sir. 
Q. Believe that Officer Huels was working with you Y 
A. Yes, sir. 
Q. Officer Huels ill at this time Y 
A. Yes, sir. 
Q. Now, were you assigned-were you patrolling Northwest 

section of Roanoke Y 
A. Yes, sir. . 
Q. In your patrols, did you go by, or were you in the 

vicinity of Owen-Weaver sporting goods place Y 



68 Supreme Court of Appeals of Virginia 

0. A. Stanley. 

A. Yes, sir. 
Q. Believe you checked all the places of business around 

through that section t 
A. Yes, sir. 
Q. About what time did you check by Owen-Weaver sport-

ing goods place T 
A. Approximately 1 :15 A. M. 
Q. And when you got there, what did you find there T 
A. We pulled up between the buildings in the back; door 

was open. 
Q. Back door was standing open Y 
A. Yes, sir. 

Q. Is there a light that extends out on the back 
page 26 ~ door Y 

A. Yes, sir. 
Q. What was the condition? 
A. The bulb was taken out and thrown over to one side. 
Q. Did you go into the building the~ Y 
A. Yes, sir. 
Q. What did you find when you got in thereY 
A. Looked around first at all places anyone could be hiding, 

and went to the front and noticed all the guns was missing. 
Q. Believe you then notified the Police Dept. Y 
A. Yes, sir. 
Q. And the owners of the store-had the owners been noti­

fied? 
A. Yes, sir. 
Q. You remained there until Mr. Weaver and the Detective 

Dept. got there Y 
A. Yes, sir. · 
Q. Officer M. 0. Cochran was sent out? 
A. Yes, sir. 
Q. You then turned over the investigation to Mr. Cochran? 
A. Yes, sir. 
Q. How long did you and Mr. Huels remain Y 
A. After they arrived, we remained approximately 15 

minutes. 
Q. You left at that time! 
A. Yes, sir. 
Q. Place located in the City of Roanoke? 
A. Yes, sir. 

By Mr. Cuddy: Take the witness. 
page 27 ~ By Mr. Messick: No questions. 

Witness stands aside. 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 69 

M. 0. COCHRAN, 
a witness of lawful age, after being duly sworn, testifies as 
follow·s: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Cochran, Police Officer M. 0. Cochran Y 
A. That's right, sir. 
Q. Connected with the Detective Dept., City of Roanoke! 
A. That's correct, sir. 
Q. Mr. Cochran, you receive call on Christmas morning to 

go to Owen-Weaver sporting goods place? 
A. I did, sir. 
Q. What time did you receive the call; approximately what 

time did you arrive? 
A. It was about 2 :00 A. l\L; I received the call at home, 

and from there I had to take my own car and go to head­
quarters and get my finger-print and camera equipment. I 
guess roughly 2 :20 when I arrived, maybe 2 :30 when I got to 
Owen-Weaver. 

Q. You carried camera equipment alongT 
A. Yes, sir. 
Q. You the one who took these picturesf (Exhibits photo­

graphs) 
A. I did all the investigating; yes, sir. 
Q. Also have a section of the door taken out; is this the 

section 7 (Exhibits door section) 
A. Picture shows the lock. 

page 28 } Q. Lock is­
A. Yes, sir. 

Q. What did you find on the inside of this door, Mr. Coch­
ran? 

A. Well, sir, it had been-someone had entered it through 
the rear door. 

Q. How had it been entered Y 
A. Door had been prized off what appeared to be a cross­

bar. 
Q. And what was the condition of the inside of the store T 
A. The gun racks were empty, and a little pistol case there 

was-quite a lot of boxes and so forth in behind it, and no 
pistols left in the case. 

Q. Believe you attempted to get :finger prints Y 
A. I did, sir. 
Q. On the door? 
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A. I checked the door, the cases, and everything I thought 
there was a chance there may be prints on. 

Q. Did you get finger prints of some of the employes Y 
A. I did, sir. 
Q. Could you find any other finger prints Y 
.A. The only ones we have identified have been of the em­

ployes, or owners-one or the other. 
Q. Mr. Cochran, is it possible to leave finger prints if yo~ 

wear gloves Y 
A. Gloves definitely don't leave finger prints. 
Q. All right, sir. Take the witness. 

page 29 ~ CROSS EXAMINATION. 

By Mr. Messick: 
Q. Did you find any gloves there, Mr. Cochran! 
A. No, sir. 
Q. Did you find any gloves on Coffee Y 
A. I didn't arrest James Coffee. 
Q. You mind getting that information for me! 
A. I believe that-I don't know-I believe Sgt. Lemon was 

one of the uniformed officers that went to his house in the 
middle of the night, qu.ote sometime later, though. 

Q. Well, as a matter of fact, it was about seven of them, 
weren't there t 

A. I honestly couldn't tell you, Mr. Messick. 
Q. I wish you would check that with the Police Dept. and 

let me have that information. 
A. We can have it done; yes, sir. Their names will be on 

the docket; dates they were arrested. 
Q. And you took no part in the checking of the arrest 7 
A. I took no part in the arrest. 
Q. Mr. Cochran, the City of Roanoke maintains what is 

known as a Bertillon department-do I pronounce that right! 
A. What we have there is-five of us, we are qualified in 

both finger prints and photography. We do all of our own 
work, and-as well as developing our own pictures. 

Q. You are qualified, as recognized as experts in that field Y 
A. That's correct, sir. 

Q. And you also have the use of that department 
page 30 ~ of the State of Virginia, too, do you not, sir Y 

A. We have the facilities of the F.B.I. avail­
able, and the department at Richmond; yes, sir. 

Q. You know whether or not the F .B.I. made any investiga­
tion of this case at all T 
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A. Not to my: know ledge, sir. 
Q. I believe you all did call in Mr. Steve Shelton, who is 

known as an expert investigator for this particular section of 
the State-for the State of Virginia, didn't you? 

A. I didn't have anything to do with calling in Mr. Steve 
Shelton; I am well acquainted to him; he is State Police 
Investigator for this section of Virginia. 

Q. Is he here? 
A. He is involved in the case; yes, sir. 
Q. Do you know where Jennings Coffee was living in De­

cember of last year? 
A. No, sir. 
Q. I wish you would be sure and get that information for 

me right away. 

By Mr. Cuddy: Doesn't he know? 
By Mr. Messick: Hall? 
By Mr. Cuddy: Doesn't Jennings Coffee know where he's 

living? 
By the Court: He means information about the 

page 31 ~ arrest. 
By Mr. Messick: That's all. 

CROSS EXAMINATION. 

By Mr. Lanham: 
Q. You said you did make a check of these finger prints that 

you found on the door T 
A. Yes, sir. 
Q. There were a number of finger prints on the door; you 

find there Fouts' finger prints on the door Y 
A. When we got back to where I've got the finger print 

equipment-I don't remember distinctly where I got legible 
prints. I tag each one as I take it from the location where 
I get the print. If I took one off the pistol case, I would 
tag it-lift it from the under-side of the second cabinet, or 
second shelf, or what have you. I don't remember just were 
the prints came from. There were some prints obtained from 
either the pistol case, or gun rack, which were identified as 
belonging to either Mr. Weaver, Owens or Carmack. How­
ever, there was no identification made on any of the defend­
ants. 

Q. Are there any :finger prints on the Johnson motor? 
A. Didn't find any prints at all; I may have gotten one off 

there. 
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Q. Are you one of the officers that searched Mr. Fouts' 
house immediately afterY 

A. No. 
Q. You know who they were Y 
A. To my knowledge, their houses were not searched until 

quite sometime later, after they were arrested. 

page 32 ~ Witness stands aside. 

FRANK SCALES, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Your name Frank Scales Y 
A. Yes, sir. 
Q. You live at Pulaski, FrankY 
A. Yes, sir. 
Q. Frank, do you know Abie Hasson Y 
A. Yes, sir. 
Q. How long you known Abie Hasson Y 
A. About 18 months. 
Q. Do you know Clarence Fuzz Hall Y 
A. Yes, sir. 
Q. How long you known Clar~nce Fuzz Hall Y 
A. About 12 months. 
Q. Where does Fuzz Hall live Y 
A. Pulaski. 
Q. Where does Hasson live t 
A. Well, he stays in Pulaski lots of the time, but I think 

his residence is in Draper. 
Q. Draper, Va. Y Do you know Jennings Coffee? 
A. I know him ever since about the first of December, last 

year. 
Q. When did you first know him; when was it you first had 

contact with him t 
page 33 ~ A. When I came back from Bland; first time I 

saw Coffee, I was with Fuzz Hall. 
Q. With Fuzz Hall Y 
A. Um-hum. 
Q. WhereY 
A. Main St., in front of the Sunset Barber Shop. 
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Q. Now Clarence-Frank, did you make several trips from 
Pulaski to Roanoke during the month of December, 1955Y 

A. Yes, sir. 
Q. How many trips did you make in company with any, or 

all of the three that I have named-Hall, Coffee and Hasson Y 
A. Made two with Coffee, and three with the rest of them. 
Q. Now, the first time you came down, who did you come 

witht 
A. Fuzz, Hasson and myself. 
Q. Fuzz Hall, Abie Hasson and yourself? 
A. Um-hum. 
Q. On that occasion where did you goY 
A. Rode around Salem here, and went over to Police Head­

quarters and picked up my clothes, and went back and told 
Hasson, Capt. Allman said they was going to put me in jail 
for vagrancy, and we went back to Pulaski. 

Q. You were with Fuzz Hall and Hasson that time; you see 
anybody else down here that time? 

A. No, sir; not that I can recall of. 
Q. When did you come back next time? 
A. The next following day. 

Q. And who came back with you? 
page 34 ~ . A. Coffee. (Witness gestures) 

Q. And whoY 
A. Hasson, and Hall and myself. 
Q. Hasson, Hall, Coffee and yourself. Where did you go 

when you came to Roanoke on that occasion Y 
A. Well, we-when we first came through Salem, we came 

on in to Roanoke; we came in this way (Witness gestures), 
and went over on Orange Ave., anq. went by this Melrose · 
sporting goods store, and pulled up in between the driveway. 

Q. Who was in the car at that time? 
A. Four of us-Hasson, Hall, self and Coffee. 
Q. Now, you say you pulled into the-
A. Driveway. 
Q. Their driveway is between what Y 
A. Liquor store and sporting goods store. 
Q. Any one get out of the car there T 
A. Hall. 
Q. And then where did you park your automobile! Who 

was driving the carf 
A. Hasson. 
Q. Where was the car parked Y 
A. When Hall got out, it was parked middleways of the 
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store, and then we pulled back to where they could see the 
window. 

Q. To the rear of the lot? 
A. Yes, sir. 
Q. How long was Hall out of the car? 
A. He was out of the car, I say-estimated-between 5 or 

minutes. 
page 35 ~ Q. When he came back to the car, was any state­

ment made by Hall, Hasson and Coffee; anything 
said? · 

A. Was any statement made by Coffee or Hasson Y 
Q. Was any statement made by either Hall, Hasson, or 

Coffee? 
A. They said the job was cased-I mean Hall, he came back 

and he said, "Well, the job was cased"-just like that. And 
then they got in th~ car and started talking about tools-that 
included all of them. 

Q. Started talking about tools Y You g·o anywhere else 
that day? 

A. We went up-we came away from the store, and we went 
down a piece, and there's a cut in the street where you turn 
around, and get back to the highway coming back toward 
Roanoke. We got on the highway and came back into Salem, 
and Hall said about time for him to go see this fellow, sitting 
on the end here (Witness gestures) only he didn't, at :first 
he didn't call his name. He didn't call his name until we 
got to a place called Casa Loma, coming down old Turnpike 
Road, and we left Coffee and Hasson out of the car. Hasson 
asked what we was going to do, so I wouldn't have to stand 
in the cold. 

Q. Where did Hasson and Coffee get out of the cart 
A. They got out up at a restaurant about :five or six miles 

out of Salem. 
Q. West of Salem? 
A. Yes, sir. 
Q. Then you and Hall came back? 

A. Yes, sir. 
page 36 ~ Q. And just describe to the Jury what you were 

trying to do there . 
A. We was trying to locate a fell ow 's house. Hall, he 

didn't know exactly where the fellow lived, so he made two 
trips to place called Casa Loma, and he went inside each time, 
and last time he came out, someone had told him-
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By Mr. Messick: That would have to be corroborated­
any statement of Hall's conversation between Hall and this 
man. We object. 

By the Court: Don't-
By Mr. Cuddy: What his intention of going there-
By the Court: Tell what you did, but don't tell what con­

versation you had. 
By the Witness (Continuing) We left Hasson at this restau­

rant. We came back. We went to a white house on the side 
of the road, over Salem Turn Pike Road. We pulled over on 
the lot. 

Q. Was there a question as to where the person lived 7 
A. Yes, sir. 
Q. And what person were they trying to locate? 
A. Fouts. 

By Mr. Messick: Just a minute, if your Honor please. We 
object to that. 

By Mr. Cuddy: I submit that is proper. 
page 37 ~ By the Court: Who was driving the carY 

By the Witness : 
A. Fuzz Hall was driving the car. 

By the Court: I mean at the time you were looking for the 
house? 

By the Witness: 
A. Fuzz Hall, who was-

By the Court: Who was looking for a house, you, or Fuzz 
Hall? 

By the Witness : 
A. Fuzz Hall. 

By the Court : Go ahead. 
By Mr. Messick: Well, now, just a question, as the basis of 

a objection. How did you know what house you were looking 
forY 

By the Witness: 
A. Because, at the time we went by that place, at first I 

didn't know exactly where we were going-old Salem Turn-
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pike Road-and he asked me, said, '' Do you know which road 
is the Salem Turnpike Road Y'' and I said, ''No'', and we 
found old Salem Turnpike Road, and two or three fellows 
sitting in the car in front of Casa Loma. Well, he told me­
rolled the window down and asked this fell ow could he give 
him some information on this fellow. Said, whereabouts­
and asked did he know anybody lived on this road named 
Fouts. 

By Mr. Messick: All the result of the conversa­
page 38 ~ tion between him and Hall, in the absence of Fouts, 

and would not be admissible. 
By the Court: I think it's proper evidence. Go ahead. 
By Mr. Messick: Exception, if your Honor please. 

By Mr. Cuddy: 
Q. Did you get the directions to a house Y 
A. Yes, sir. 
Q. Did you go to the house Y 
A. Yes, sir. 
Q. Where is that house located Y 
A. It's located right before you get into the town corpora­

tion limits. You turn up off the dirt road, and you go up a 
little alley, and a large house sitting on the first side, and a 
little white house sitting on opposite side of it. 

Q. Small white house one you went toY 
A. Yes, sir. 
Q. Right off the Turnpike Road Y 
A. Yes, sir. 
Q. Who went into the house Y 
A. Hall. 
Q. Where did you go-stayf 
A. In his car. 
Q. How long was Hall gone Y 
A. About 45 or 55 minutes. 
Q. Did you see anybody else at· alU 

A. No, sir. 
page 39 ~ Q. Then after you came back from there where , 

did you gof · 
A. We went-we came back-when Hall came back to the 

store-car, we went back and picked up Hasson, then. 
Q. After that trip did you later ascertain or find out who 

lived in that white house T 
A. Yes, sir. 
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Q. Who lives there Y 
A. This fell ow on the end. (Witness gestures) 
Q. That Fouts Y 
A. Yes, sir. 
Q. Now, you went back to Pulaski that evening! 
A. Yes, sir. 
Q. Did you come to Roanoke again with them Y 
A. Yes, sir. 
Q. Who did you come to Roanoke with that time Y 
A. Same four, Hasson, Hall, Coffee and myself. 
Q. Where did you go on that occasion Y 
A. I went over there to Henry St., and Hall, Hasson and 

Coffee, they was gone up, say about two hours, when they 
came back. They asked me was I ready to go. 

Q. Put you out at Henry St.Y 
A. Yes, sir. 
Q. You remained there Y 
A. Yes, sir. 
Q. How long was it before they picked you upY 
A. About two hours. 
Q. What was-any statements made by any of the three, 

Hall, Hasson or Coffee, about any job or anything, at that 
timeY 

page 40 ~ A. Yes; they said that they needed some crow­
bars and some rollers, and Hall, he said that he 

seen this fell ow here-he mentioned his name-he said that 
he had saw Fouts. 

Q. Hall made a statement he had seen Fouts Y 
A. Witness nods head) 
Q. Was there anything said about numbers Y 
A. Hall said that they wouldn't have this worry about any 

numbers, because Fouts-he thought Fouts could be able to 
change. 

Q. Now, after Christmas, shortly after Christmas, did you 
see Hall-I mean, see Jennings Coffee Y 

A. Yes, sir ; I did. 
Q. Where did you see him T 
A. In front of barber shop, in back of car with lid up in 

the back. 
Q. What city or town? 
A. Pulaski. 
Q. And what did they have in that cart 
A. Guns. 
Q. Did you see them Y 
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A. I saw part of them. 
Q. About how many-could you estimate how many guns 

you saw in that carY 
A. Between 30-about 35 it was, I know; 30-some-a lot 

of them in there. 
Q. A lot of guns ; and where were they Y 
A. In back of red maroon Ford, or Mercury. 
Q. You saw those, too Y 

A. Um-hum~ 
page 41 } Q. Take the witness. 

CROSS EXAMINATION. 

By Mr. Messick: 
Q. You saw your name is Frank Scales Y 
A. Yes, sir. 
Q. What do you do, Frank? 
A. For a living? 
Q. Um-hum. 
A. I stay with my grandmother. 
Q. Poor grandma. What did you do for your own liveli-

hood, that's what I mean; what kind of work do you do, if anyY 
A. I worked at the powder plant before I got cut off. 
Q. When was it you got cut off in the powder plant? 
A .. '54. 
Q. Well, now, down to '56-what you been doing since 

19547 
A. Well, at the end of '54, I first saw Hasson, and that's 

when I first-I got working. I met Hasson, here, and I got 
myself in trouble. 

Q. Well, now, I know, but what kind of work do you do T 
A. Well, I told you before I worked at the powder plant. 

After I got cut off at. the powder plant, I met Hasson. Me 
and them got in the-messed up, and I had to pull time for it. 

Q. You had to pull some time for-what I'm getting at now, 
have you done any work of any character! 

A. Shine shoes. 
Q. Shine shoes Y Where did you shine shoes Y 
A. Nowhere at the present. I did shine at Sunset Barber 

Shop. 
page 42 } Q. Where is Sunset Barber Shop located T 

A. In East Main St. in Pulaski. 
Q. Who owns this barber shop? 
A. I don't know. 
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Q. Does Hasson have anything to do with it? 
A. Hasson 's brother worked there. 
Q. Hasson's brother worked there? 
A. ("'Witness nods head) 
Q. I understood you to say that you came up here to the 

Police Dept. for some purpose ; what did you come up here 
for? 

A. I was convicted for 6 months here, and they had my 
clothes here for identification. I came back to get them. 

Q. And you came back here to get your clothes? 
A. ("W"itness nods head) 
Q. Now, what was it Capt. Allman said he was going to put 

you in jail for, vagrancy? 
A. Yes, sir. 
Q. And you hoofed it back to Pulaski? 
A. I went back to the car and told them what he said. Has­

son asked me what did he mean when he said vagrancy. Fuzz 
said, '' Six months chilled him,'' like that. 

Q. Six months probably chilled him-that's what Hasson 
said? 

A. That's what Fuzz said. 
Q. That's what Fuzz said. I want to come down to just a 

few very concrete facts. When was the first time that you 
c.ame to Roanoke with Hasson? 

A. First time? 
page 43 ~ Q. Um-hum. 

A. In this event, or the first time in my life? 
Q. The first time in this event. 
A. Week of during Christmas. 
Q. Week of during Christmas. Well, now, Christmas of 

1955? 
A. Christmas of 1955, that's right. 
Q. What was the date of the first day you came to Roanoke? 
A. I don't know exactly the date, but I know we came three 

straight days; it was in the going of Christmas. 
Q. Let's see if we have a Christmas calendar around here 

any place. (Examines paper) Well, I find, now, that turn­
ing to Christmas of 1955, that the :first day was Sunday the 
18th ; the next day was Monday the 19th; the next day was 
Tuesday the 20th ; and the next day was Wednesday the 21st; 
and the next day was Thursday the 22nd; and the next day 
was Friday the 23rd; and Saturday fell on the 24th. Now, 
what was the first day that you came to Roanoke that Christ­
mas week? 
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A. It was in the week; what I meant by the end of the week 
of Christmas, the week of Christmas follows in the week that 
people was going shopping for Christmas. 

Q. Well, that is-now, Frank, you may as well come out­
didn't you swear the first time you came to Roanoke, the first 
time you came to Roanoke in connection with this event, was 
on the 21st day of December, 1955 Y 

A. I said we came 21st, 22nd and 23rd, then. 
Q. You came the 21st, 22nd and 23rd, did you Y 

A. Yeah. 
page 44 ~ Q. No question about that Y 

A. We came-I know it was the latter part of 
the week. 

Q. Latter part of the week would have been the 21st, 22nd 
and 23rd, unless you came on the 24th, which was the day be­
fore Christmas, or Christmas Eve; did you come that one Y 

A. I don't know. 
Q. You don't know? 
A. No. 
Q. Didn't you swear in no uncertain terms yesterday Y 
A. I said we came 21st, 22nd and 23rd. 
Q. Is that the truth, or not Y 
A. Yes, it's the truth. 
Q. Okay, than that's all I want to know. Let's get that 

perfectly staright. Who came with you on the 21st day of 
December? 

A. Hasson, Hall and myself. 
Q. Hasson, Hall and yourself. Jennings Co:ff ee didn't 

come with you, did heY 
A. No. 
Q. What time did you all leave Pulaski on the 21st day of 

December¥ , 
A. Say what? 
Q. What time did you all leave Pulaski on the 21st day of 

December? 
A. I don't know. 
Q. Approximately? 
A. We left some time in the morning. 
Q. Well, what time did you get to Roanoke, then Y 

A. I don't know, because I never have seen a 
page 45 ~ town clock in Roanoke. 

Q. Do you have to have a town clock to give a 
jury, or anybody, the benefit of an approximate time of day 
of arrival! 
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Q. Town clock? You said you wanted me to make sure esti­
mates. 

Q. I didn't ask you to make any sure estimates. I'm ask­
ing you to tell me the approximate time. 

A. I-we got here about midday. 
Q. All right, midday. Where did you and Hasson and Hall 

go that day? 
A. Over to the market. 
Q. Over to the market. How long did you say in Roanoke. 
A. We stayed in Roanoke, I say, around about hour and 35 

minutes, somewhere like that. 
Q. Hour and 35 minutes. And then what did you do? 
A. While we was here? 
Q. I don't care what you did; what did you do after you 

stayed here an hour and 30 minutes Y 
A. ·.A.t first we got over on the market. Hall seen his wife, 

and they started to arguing. Hasson told me to go ahead, 
and I came over here, and I waited in the Police Dept, 30 or 
40 minutes, waiting on Capt. Allman. 

Q. I said what did you do after you had been in Roanoke. 
for an hour and a half? 

A. I told you. 
Q. Where did you go to Y 
.A.. Went back to Pulaski. 

Q. Okay. That was the 21st, which you say was 
page 46 ~ the latter part of the week of Christmas, and you 

. went back to Pulaski. About what time did you get 
back to Pulaski Y 

.A.. I don't know, because I went to the show. 
Q. Well, can't you give me some idea Y 
.A.. Onliest thing I know, it was not evening. 
Q. Was not evening. Was it dark, or was it still light Y 
A. Sun was shining. 
Q. Sun was shining. So it was the afternoon, instead of 

evening? That's correct, isn't iU 
.A.. Yeah. 
Q. All right. Now, Frank, then there was no question about 

it that the following day you came back to Roanoke, didn't 
you? 

A. Yes, sir. 
Q. Who did you come with on that occasion 7 
.A.. Hasson, Hall, Coffee and myself. 
Q. Four of you-Hasson, Hall, Jennings Coffee, and your­

self. 
A. (Witness nods head) 
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Q. And that would, of course, be the following day, the 
22nd of December, 1955. Now, I want you to tell the Jury 
what time of day did you all leave Pulaski on the 22nd day of 
December, 1955 T 

A. Well, when we left Pulaski it was pretty early that 
morning, because we got here-we got in Salem before twelve. 

Q. You got in Salem before twelve, and you left pretty 
early. So you must have left, say around eight, or nine, or 
ten o'clock Y 

A. I didn't say for sure what time we left; we got in Salem 
before twelve. 

page 47 ~ Q. Then you got into Salem before twelve; and 
I'd like to know what you mean by "pretty early." 

A. It wasn't exactly-I couldn't say 11 o'clock or after; I 
know it was pretty close to something there; it was anywhere 
in there between 11 :00 o'clock, because we got to Salem before 
twelve. 

Q. You got to Salem before twelve, and you know it takes 
at least an hour to drive? 

A. It didn't take a hour the way we were driving. 
Q. You all was coming down the highway Y How long did 

it take you? 
A. I don't know. 
Q. You have your watch along and time itY 
A. No, I didn't have the watch that time. I happened to 

be looking at the speedometer. 
Q. You happened to be looking·at the speedomete~. You got 

to Salem before twelve on the 22nd day of December, 1955 Y 
Now, when you got to Salem, what did you do Y 

A. Well, we got up there and parked the car, and we came 
through Salem on Main St. We went down a few blocks to­
east, to the station. We turned around and went back and 
parked in front of the Five-and-Ten, on opposite side. Has­
son got out of the car and got in somebody's station wagon, 
and took overcoat and got back in his car, and we pulled off 
and went up into some restaurant, six or seven miles out of 
Salem, and then Hasson and Coffee, they got out and went . 
inside the restaurant. Then they came back and went down 
Old Salem Turnpike Road. 

· Q. Then, after you went down the road-Salem Turnpike 
Road-you hold the direction on the Old Salem Turnpike 
Road? 

A. Yes, sir. 
page 48 ~ Q. Did you return to Pulaski that day, on the 

22nd! 
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A. Yes, sir. 
Q. Now, what time did you get back to Pulaski Y 
A. It was late. 
Q. Well, now, how late? 
A. Round about 8 :30. 
Q. Round about 8 :30. Well, now, where had you been from 

about 12 :00 o'clock until 8 :307 
A. Well, from 12 :00 o'clock we rode around, we rode around 

up there in Salem, between Salem ,ind Roanoke, until around 
about a quarter of five. 

Q. Until about a quarter of five? 
A. Yes; that is what time Hall said he had to see Fouts. 

Around about a quarter of :five we drove up to Salem at this 
restaurant. We left them out, and we came back, and he 
stayed down at this fellow's house about 45 or 55 minutes; 
then we came away from down there and went back and picked 
them up, and when we got out to Radford, east on Station, 
lights was out-one of the lights went out of the car, and they 

· stopped up there at the garage and fixed it. 
Q. If I understand you correctly, from approximately 11 :00 

o'clock, or maybe a little before-you got to Salem at 12 :00-
you were with Hasson and Hall, and Jennings Coffee up until 
about a quarter of :five that afternoon-is that what you 're 
telling this Jury Y 

A. Yes, sir. 
Q. And at a quarter of five where did you let Coffee and 

Hall out-or, Hasson ouU 
page 49 ~ A. In a restaurant. 

Q. At a restaurant where Y 
A. About 6 miles out the other side of Salem. 
Q. All right. Then, after you let them out about a quarter 

of five, you came on down to Roanoke with Hall-you said you 
had gotten back to Pulaski about 8 :00 o'clock. Did you see 
anything more of Coffee or Hasson after a quarter of :five on 
the afternoon of December 22, 1955 Y 

A. After what time 7 
Q. Any more of them after a quarter to five, when you let 

them out at that restaurant west of Salemf 
A. No. 
Q. Did they go back to Pulaski Y 
A. We went back and picked them up. 
Q. Wliat time Y 
A. I don't know. 
Q. Give us some idea. 
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.A. We went down there about a quarter of five. I say it 
took us 15 or 20 minutes to find this man's house. 

Q. Yeah? . 
.A. .And then we stayed down there about 55 minutes. 
Q. I'm going to count that up. Now, you got up to 55, so 

that would be a hour and 10 minutes. And that up for you. 
It must have been something around 6 :20 or 6 :15 when you 
went back up to the restaurant! 

A. Something like that. 
Q. And did you pick Coffee and Hasson up there at that 

time! 
page 50 ~ A. Yes, sir. 

Q. You went back to Pulaski Y 
A. Yes, sir. 
Q. Now, we got that definitely set. Now, did you come to 

Roanoke the next day T 
A. Yes, sir. 
Q. And that would have been the 23rd day of December, 

wouldn't it 7 
A. Yes, sir. 
Q. There's no question in the world about that Y Now, I 

want you to tell the Jury who accompanied you from Pulaski 
to Roanoke on the 2?rd day of December, 19557 

A. Same four-Hasson, Hall, Coffee and myself. 
Q. The same four. Now, I want you now to tell the Jury 

approximately what time did you leave Pulaski Y 
A. We left-
Q. On the morning, or day of the 23rd day of December Y 
A. We left Pulaski around about 11 :00 o'clock. We got in 

Roanoke ; we started up Henry St. bridge pretty close, to 
about 12 :00 or 12 :30, because Hasson give me a dollar, and 
said, '' Go somewhere and get yourself something to eat.'' 
He said, '' Stay around the pool rooms and I '11 come back and 
pick you up.'' 

Q. You got into Roanoke about 12 :30 on the 23rd day of 
December, is that rig·htY 

A. Yes, sir. 
Q. Left Pulaski, the four of you, about 11 :00 o'clock? 
A. About what 7 

Q. Huh? 
page 51 ~ A. About what 7 

Q. The four of you left Pulaski about 11 :00 
o'clock? 

A. Um-hum. 
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Q. Did you all stop any place? 
A. Stopped down here, after we got down here. 
Q. Got down here Y ''Here'' is pretty wide sort of terri-

tory. Where you mean Y 
A. I told you, on Henry St. 
Q. Didn't stop any place else on 23rd of December, huh 7 
A. No. 
Q. Stop any place on the 22nd of December! 
A. Yeah. 
Q. Where? 
A. Made a whole lot of stops up in Salem-at front of 

Five-and-Ten, and stopped two or three places before we got 
here. 

Q. Where else did you stop? 
A. Parking meters. We stopped some place and asked po­

liceman in Salem-and then we stopped here in Roanoke be­
tween Sears & Roebuck Co., down in between the alley, stopped 
in between that. 

Q. Did you stop any place between Salem and Roanoke Y 
A. Yeah. 
Q. Where? 
A. On which day? 
Q. Well, on the 21st, 22nd or 23rd-either one. 

By Mr. Cuddy: I submit-
By the Court: Tell him what day you are talking about, 

Mr. Messick. 

page 52 ~ By Mr. Messick: 
Q. Down to the 23rd-I've carried him through 

the 23rd, and got him down to the 23rd. Now, I want to 
know-

A. On the 23rd-if you are talking about did we go back 
by this store, we went back that way, and went through the 
colored section, and went out Owens Ave. High School, out 
that way. 

Q. When did you go to the store, and what day was it? 
A. We went to the store the second day. 
Q. That would have been the 22nd of December, then Y 
A. Yeah. 
Q. Was that the only day you went to the store Y 
A. Only day we went to the parking lot; went by the store 

the last day, third day. 
Q. 23rd, and didn't stop Y 
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A. No. 
Q. Let me get this straight; you went there on the 22nd of 

December; about what time of day did you go to the store 
that this event is in question-we'll put it this way: the 
Owens-Weaver store, that's next to the A. B. C. store Y 

A. When we left Pulaski we came straight down here, and 
went over there, and we started down the road there-I say 
anywhere between, somewhere between 2 :00 o'clock, anywhere 
between there-I don't know exactly what time it was; we 
didn't question it, because we stopped up there and asked 
him-police-something. Whatever he said, he gave Hall a 
smart answer. 

Q. Smart cop in Salem T 
A. I don't know if they got smart cops, or not. 
Q. What time was it you got to Owen-Weaver's store! 

A. I don't know exactly what time we got there. 
page 53 ~ I know we got somewhere-it was after lunch. 

Q. It was after lunch Y 
A. Yes; we pulled up in this driveway. 
Q. Didn't you tell us yesterday, around noon Y 

By Mr. Cuddy: If your Honor please, I submit he did not 
make any such statement. Let's ask him to quote him cor­
rectly. 

By Mr. Messick : 
Q. All right, what time was it then Y Give me an approxi­

mate time now. 
A. It was after lunch. 
Q. How long? W11at time did he have the lunch, and what 

time of day was it? 
A. I didn't have lunch that day. 
Q. What time was it that you went to Owen-Weaver's store? 
A. It was after lunch. I'm not making no false-you don't 

want me to make no false statement 7 
Q. I don't want any false statement; I want to get the 

truth. You tell this Jury approximately what time it was. 
A. After lunch. 
Q. What time was iU 
A. I mean after lunch-after 12 :00 o'clock. 
Q. Was it 1:00 o'clock? 
A. If it wasn't one, it was close to it; if it wasn't one, it 

was nothing but a few minutes of one. 
Q. We got that settled. If it wasn't one it was close to it, 
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and it was just a few minutes after. Well, at 
page 54 } least say it was between 12 :00 and 2 :00; we'll :fix it 

way. How's that! That all rightf 
A. All right with you, it's all right with me. 
Q. I don't know, I think anything would be all right; I 

think anything would be all right with you. But-

By Mr. Cuddy: If your Honor please, I submit that those 
sort of remarks are absolutely wrong in the trial. 

By the Court: Go ahead, Mr. Messick. Question the wit­
ness. 

By Mr. Messick: 
Q. Got it established somewhere between 12 :00 and 2 :00, 

haven't H Is that correct, Samo Scales? Was it between 
12 :00 and 2 :00, or not? 

A. Yes, it was between 12 :00 and 2 :00. 
Q. That's that-22nd day of December, 1955. All right, 

Coffee was with you up there T 
A. Coffee was with us. 
Q. Did he g·et out of the car! 
A. No, he didn't. 
Q. Okay. Now, on the 23rd day of December, was Coffee 

with you? 
A. He wasn't with me. He was in the car. I told you they 

let me out over on Henry St. 
Q. All right. Whose car did you come in? 
A. Abie Hasson 's. 
Q. What kind of car was it-Oldsmobile? 

A. Oldsmobile. 
page 55 ~ Q. Will you describe the Oldsmobile? 

A. A blue. 
Q. Blue. Four-door sedan, or two-door sedan? 
A. Two-door. 
Q. Blue two-door. What color is the top? 
A. Blue. 
Q. Blue top. Was it hard-top, or notT 
A. Yes, hard-top. 
Q. And you came all three days on that Y 
A. Yes, on the Oldsmobile. 
Q. Yes? 
A. Yeah. 
Q. Who does it belong to 7 
A. Abie Hasson had it ever since 1954, when I first met him. 
Q. And you've known Abie Hasson well Y 



88 Supreme Court of Appeals of Virginia 

Frank Scales. 

A. I know Abie Hasson well. 
Q. All right. Now, let's get this other thing straight. Mr. 

Cuddy asked you, if shortly after Christmas, if you saw 
Coffee and-in Pulaski. What did you tell him Y 

A. Told him "Yeah". 
Q. You said that was just a few days after Christmas, that 

is, didn't you? 
A. I didn't say a few days after · Christmas. He asked me 

if I saw him after Christmas. 
Q. How long after Christmas Y 
A. I saw him Christmas morning. 

Q. You saw him Christmas morning in Pulaski. 
page 56 ~ Well, now, how long after Christmas was it before 

you saw Coffee in Pulaski with some guns? 
A. I saw him Christmas morning with some guns. 
Q. You saw him Christmas morning with some guns in this 

red maroon car¥ I am going to give you a chance, boy. 

By Mr. Cuddy: If your Honor please, I submit that's im­
proper. 

By the Court : Go ahead with your questions, and leave 
the remarks aside. 

By Mr. Messick: 
Q. I'll go ahead with my questions. Didn't you tell Mr. 

Cuddy in your direct examination that a short time after 
Christmas you saw Coffee in Pulaski in a red automobile, that 
the back was up and he had 30 guns in it? 

A. I saw Coffee Christmas day with these guns all right. 
Ear 1 Boll Wayne was on the corner ; he said, '' Frank, come up 
to my house. I got your Christmas present.'' Hasson was 
standing on the corner. It was Christmas day, between 7 :00 
and 8 :00 o'clock, and Hasson will tell you the same thing. He 
reached in his pocket and pulled out a whole :fistful of money, 
and he gave me three $1 bills, an<;l he got in this cab and we 
went up to Ma.ple Lodge, where he said he stayed that night. 
He g·ave me $2-$3, and he g·ave the cab driver a dollar and 
told him to keep the change, and this guy had the door stand­
ing over in front of the barber shop. Four hours later I heard 
they had done broke in the motel, and Hasson was wounded 
on Turnpike Road busting in the-

Q. I know. I just asked one simple question, 
page 57 ~ and you can answer it. On direct-examination by 

Mr. Cuddy, didn't you swear that a short time 
after Christmas-
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A. He asked me. 
Q. vVait a minute. A short time after Christmas, if you 

didn't see Coffee in Pulaski in a red automobile, and that the 
back was up, and some guns in it, didn't you tell him Y 

A. He asked me had I seen Coffee a short time after Christ­
mas. I didn't see that man Christmas. I ought to know a 
man when I see him. 

Q. I know all that. I just want to ask you what you told 
this Jury. 

A. I told it. 
Q. All right. Deny you tell this Jury that there were 30 

or more guns in that car? 
A. Yeah. 
Q. That's what you told them. Now, I'll ask you, on yes­

terday-and ask the reporter to turn back to his notes-if you 
didn't swear that several days after Christmas you saw Coffee 
in Pulaski in a red automobile, and that the back end was up, 
and that there were 15 guns in the back end? Didn't you 
swear that yesterday Y Did you, or did you not Y 

By Mr. Cuddy: If your Honor please, I submit if he's 
going to do that he better be prepared about the problem. 

By the Court: Yes. 
By Mr. Messick: I am prepared; I am prepared. 

By the Court : All right. 
page 58 ~ By Mr. Cuddy: I think that there ought to be­

the question was put, and I asked it: ''Didn't you, 
after Christmas-." He did say "a few days". He re­
sponded to the question directly. 

By Mr. Messick: This is what he said: "Some few days 
after-''. 

By Mr. Cuddy: Those are your notes. 

By Mr. Messick: 
Q. Did you, or did you not swear to that f Tell this Jury. 
A. Did I swear to what Y 
Q. Did you swear on yesterday that some few days after 

Christmas, Jennings Coffee was in Pulaski with more than 15 
guns in his car-more than 15-that the back end was up, 
and that man took it down. 

A. Yes; I said 30-some-at least, that's what I meant to 
say. 

Q. I'm asking you. 
A. I'm pretty sure I said 30-some. 
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Q. I'm asking you if you didn't swear yesterday, some few 
days after Christmas, you saw Coffee in Pulaski in a red auto­
mobile that the back end was up, and that there were 15 guns in 
that car? Did you say that or noU 

A. I don't know if I did, or not. 
Q. Was it the truth, or not 7 

page 59 ~ By the Court : Let him finish his answer, Mr. 
Messick. · 

By Mr. Messick: · 
Q. You say you don't know whether you did, or not Y 
A. I'm telling you, I seen that man Christmas Day, stand-, 

ing up there with the guns. I stood on a parking meter and 
talked to him. 

Q. I'm asking you what you swore to yesterday. 
A. I told that man 30-some guns in that car Christmas Day. 

I saw them. 
Q. I ask you if you didn't swear on yesterday that some 

few days after Christmas you saw Jennings Coffee in Pulaski 
with more than 15 guns in the car, that the back end was up, 
and it was a red automobile Y Did you swear that, or not Y 

A. I told you once I didn't know. 
Q. If you did swear it, was it the truth, or not Y 
A. I told you I swear to this : I saw Jennings Coffee Christ­

mas Day-
Q. One more opportunity to tell the Jury-

By Mr. Cuddy: If your Honor please, I submit that's abso­
lutely improper. 

By the Court: Let's don't have the remarks, Mr. Messick. 
Go ahead with your questions. 

By Mr. Messick: 
Q. I '11 ask you the question _again. 

page 60 ~ By the Court: Scales, try to answer that in any 
way you want to, but go ahead and answer the 

question, and make any explanation you care to make. 

By Mr. Messick: 
Q. -some few days after Christmas I saw Jennings Coffee 

in Pulaski, with 15 or more guns in his automobile; the back 
of the car was up. Did you swear to that on yesterday, or not Y 
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.A. I don't know. 
Q. You don't know. Well, if you did swear to it, was it 

the truth, or not Y 
A. I saw Jennings; the truth is, I saw Jennings Coffee 

Christmas Day with these guns. 
Q. Why didn't you tell the truth yesterday 7 

By Mr. Cuddy: I submit' there's no proof that isn't ex­
actly the words he said. I submit Mr. Messick's questioning 
is absolutely improper. 

By Mr. Messick: I'll vouch for the record; we'll prove it. 
By the Court: I think, if you are· going to carry this any 

further, we ought to have the court reporter go do it now. I 
hate to take that much time with this, but I think that's prob­
ably the way to do it~ 

By Mr. Cuddy: As a matter of fact, you laid the founda­
tion, and laid him open to impeachment later. 

By Mr. Messick: I called attention to the time and place. 
By the Court : He has answered the question. 

page 61 ~ He says he doesn't know exactly what he said yes­
terday. 

By Mr. Messick: He doesn't know what he said. 
By the Court: If there is any question about whether he's 

told the truth, just what he testified to yesterday-

By Mr. Messick: 
Q. I'm going to ask you one other question, and don't 

answer the question until I get the court reporter to read the 
record. Haven't you changed your story since yesterday, and 
made it on Christmas Day, instead of, some few days after 
Christmas, because since yesterday you have learned that on 
the 20th day of December Jennings Coffee was in jail, and 
was kept in jail for sometime now Y 

A. Here's my hand to God, if anyone ever mentioned to me 
about Coffee, or anybody, being in jail, anybody in jail up­
stairs. Haven't any information one of them mentioned any­
thing to me. 

Q. Nobody's mentioned any case to you? 
A. I don't have to tell no-this man was up there; I was 

laying on front of the parking meter. I had just got through 
talking to Lt. Boles-Hasson will tell you the same thing. 
This guy had the back of a red maroon Ford, with this North 
Carolina license tag to it. 

( On motion of Mr. Messick, Court and Counsel retired to 
chambers, where the following took place : 
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page 62 ~ At Mr. Messick's request, the court reporter was 
asked to find a statement, allegedly made by Frank 

Scales in his testimony on April 23, 1956, in the case of the 
Commonwealth v. Clarence Robe1·t Hall, that he, Frank Scales, 
had testified that he saw Jennings Coffee on the 23rd day of 
December, 1955. The reporter was unable to :find the state­
ment. 

IN OPEN COURT. 

( The court reporter was duly sworn and took the stand.) 

Mr. Messick asked the court reporter to find a statement 
allegedly made by Frank Scales, in the case of the Common­
wealth v. Clarence Robert Hall, that he, Frank Scales, saw 
Jennings Coffee in Pulaski '' some few days after Christ­
mas.'' The reporter replied to Mr. Messick that it would 
be necessary to read the whole testimony of Frank Scales in 
order to find the.alleged statement. Mr. Messick then asked 
the court reporter to find a statement of Frank Scales, in 
which he said he saw'' 15 guns'' in the back end of a car. The 
court reporter read the following from notes taken on the 
23rd day of April, 1956, in the case of the Commonwealth v. 
Cla1·ence Robert Hall: 

''DIRECT EXAMINATION. 

''By Mr. Cuddy: 
'' Q. Now, Frank, some few days after Christmas, were you 

in Pulaski Y 
'' .A. Yes, sir. 
'' Q. Did you see Jennings Coffee Y 
"A. I saw him in front of a barber shop. 
"Q. And what-how was he travelling? 

'' A. In a red maroon Ford, or red maroon 
page 63 ~ Mercury. 

'' Q. And what was in that automobile Y 
'' Q. Was guns like this. ( Witness points) 
''Q. How many guns did you see in that automobile? 
'' A. I couldn't say-more than one. 
'' Q. More than one Y 
'' A. Yes, sir. 
"Q. Did you-could you estimate about the number that 

you sawY 
'' A. The back end was up. I do know I saw more than-I'd 

estimate it around about 15 in it." 
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Mr. Cuddy then asked that the :first question be re-read, as 
follows: · 

"Q. Now, Frank, some few days after Christmas, were you 
in Pulaski? 

"A. Yes, sir." 

Mr. Cuddy then asked the court reporter if the answer 
given to his questio_n was responsive, and the reporter 
answered that it was. ·· 

(Reporter's note: The court reporter, because of inexperi­
ence or negligence, did not take his recording equipment into 
chambers, or to the witness stand, for a verbatim recording 
of the preceding. The preceding narrative account is offered 
as true and accurate, to the best of the reporter's recollection, 
based on notes made within an hour and a half after the pre­
ceding conference in chambers, and his testimony from the 
witness stand.) 

· By Mr. Messick: Mr. Sims, and Mr. Farmer, 
page 64 ~ and Mr. Gibson, and Mr. Sease, all you gentlemen 

on that front row, would you mind standing up? 

(Three men rise on the front row of the spectators' 
benches.) 

Q. Do you know who these gentlemen are? 
A. I don't know nary one of them. 
Q. Don't know nary one of them? It is possible you coulq. 

have been mistaken in your testimony if those gentlemen.-

By Mr. Cuddy: I submit, to compare his testimony with 
what somebody else might say is absolutely improper. 

By the Court: Objection sustained. 

By Mr. Messick: 
Q. I will ask you to tell the Jury whether or not you know 

that on the-that every day during the month of December, 
with the exception of the 24th and 25th of December, and the 
26th, when Jennings Coffee was arrested, he worked every 
single, solitary day for the Lone Star Cement Co. in Bote­
tourt County, Va., and worked seven.-

By Mr.·Cuddy: Wait a minute. Ask him the question. 
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By Mr. Messick: 
Q. Do yon know it, or not-that Jennings Coffee worked 

every single, solitary day during the-
A. I do know this : Jennings Coffee came to Roanoke with 

me twice; I know Jennings Coffee was in the Ford car with 
me; and I wouldn't take it over this day to a man that run no 
nip-joint, and the guy at the motel told Coffee-he got down 
here some way-if they ever testify against anything, he 

knows enough to put them in jail for 20 years. 
page 65 ~ Q. You know all that, of course, yes. But I'm 

asking you, do you not know that every day during 
December, with the exception of Sunday, that that man 
worked for Lone Star Cement Co. from 8 :00 o'clock in the 
morning to 5 :00, or 4 :30 in the afternoon, and the man yon 're 
accusing here-

By Mr. Cuddy: I£ your Honor please, I submit-
By the Court: That's not a proper comment. This witness 

is accused ; he's not a accuser in this case. 
By Mr. Cuddy: We indicted him, and the Grand Jury 

found the indictment. That man has not been before the 
Grand Jury. 

By Mr. Messick: I want to give him an opportunity­
By Mr. Cuddy: If your Honor please-
By the Court: Wait a minute. Yon 've been asked a ques­

tion: If you knew anything about this man working at the 
cement company. You know anything about that Y 

By the Witness: 
A. No, sir. 

By the Court: Go ahead with the questioning, Mr. Messick. 

By Mr. Messick: 
Q. I want you to tell this Jury whether or not 

page 66 ~ you, any time during the month of December, or 
coming down to the ''end,'' as you call it, particu­

larly time of Christmas week, if you came to Roanoke with 
Abie Hasson in any automobile other than Hasson's cart 

A. We came Christmas-during Christmas we came in Abie 
Hasson 's Oldsmobile, and I rode in that Oldsmobile over a 
year, and I think I should know it. 

Q. When was Abie Hasson 's automobile wrecked T 
A. I don't know. But I do know one thing: I know the Olds­

mobile; it's blue all over, and it's blue inside, and got blue 
cloth seat covers in it-I do know that. 
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Q. Certamiy dl.dn 't come m here in any cream-colored 
Chevrolet hard-top, with black top on it f 

A. We came in a blue Oldsmobile. 
Q. Hasson 's blue Oldsmobile t 
A. We came in Hasson 's blue Oldsmobile. 
Q. You sure of that? Just why were you riding to Roanoke 

with Hasson? 
A. Because, the reason I had been with Hasson, we-me 

and Hasson had been friends for a long time, and I got sent 
up for a rap I didn't do. 

Q. You and Hasson have been friends for a long time, until 
you came down here and got sent up for a rap? 

A. That's right. 
Q. These gentlemen would send you up. 

By the Court: Wait a minute. That's not a proper ques­
tion. 

page 67 r By Mr. Cuddy: Objection. 
By the Court: Objecti"on sustained. 

By the Witness: I was found guilty because I didn't have 
no witness and I didn't have no way to get a lawyer. 

By Mr. Messick: 
Q. Who was it that sent you up t 
A. I sent myself up for the way I talked, I g·uess. 
Q. Who was it sent you up for something you didn't do? 

By Mr. Cuddy: If your Honor please, I submit-
By the Court: I don't know that that's material. 
By Mr. Messick: I think that's most material-just shows 

the wild statements that the man makes. 
By Mr. Cuddy: Objection. 
By the Court: Objection sustained, Mr. Messick. 
By Mr. Messick: Objection, your Honor. 

By Mr. Messick: 
Q. How long you and Hasson been such good friends Y 
A. Lo}?.g time; over a year. 
Q. Long time, over a year? How longf 

A. Pretty close to about two years. 
page 68 r Q. Pretty close to about two years? 

A. I been riding with him, I say, 'round about 
14 or 15 months, somewhere like that, and-

Q. And you-and of course you know Hasson's automobile 
wen, 

A. I know Hasson 's automobile well. 
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CROSS EXA1VllNATI0N. 

By Mr. Lanham-: 
Q. Frank Scales, how long have you known Mr. Fouts, or 

do vou know him? 
A. Don't know him. 
Q. You never saw Mr. Fouts any time in this matter¥ 
A. No, sir. 
Q. So far as you .know, you've never been to Mr. Fouts' 

house, have you 7 
A. So far as I know, only thing I know about Fouts is 

Fouts' name, and exactly where Fuzz said he lived. 
Q. You don't know anything at all yourself Y 
A. No, sir. 
Q. And anything so far as Mr. Fouts is concerned is hear­

say on your parU I vote to strike out anything about Mr. 
Fouts on the grounds of hearsay. 

By the Court : I don't know how I can strike out; you've 
got two defendants here. 

By Mr. Lanham: I move to-
page 69 ~ By Mr. Cuddy: Mr. Fouts is certainly proper 

about g·oing- and looking for his house, and looking 
for a house he learned to be Fouts' house. Certainly that's 
proper. 

By the Court: I think that's proper, too. 
By Mr. Cuddy: But it doesn't make any difference who he 

learned it from. 

By Mr. Lanham: 
Q. How did you find out it was Fouts' house? 
A. I found out one way by Fuzz. 
Q. That's all you know-somebody told you about Fouts' 

house? 
A. Fuzz say, "I'm going to look for a guy named Fouts." 

At Casa Loma I was on the side-we pulled up the street, 
and I was on the side where Casa Loma was, and he told this 
fellow, whoever he was-

Q. You don't know yourself where Mr. Fouts' house is? 
A. No. I-
·Q. I make motion to strike. 

By Mr. Cuddy: I'll connect more of it, if you want it, 
later on. 

By Mr. Lanham: I would like to save the point. 
By the Court : Any further questions for this 

page 70 ~ witness 7 
By Mr. Lanham: No, sir. 

By the Court: Stand aside. 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 97 

S. M. LYNCH, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Deputy Sheriff of Roanoke County, S. M. Lynch? 
A. Yes, sir. 
Q. Mr. Lynch, on the 19th day of February of t~is -s:ear­

llth day of February of this year, were you patrollmg m the 
radio car south of the City of Roanoke? 

A. Yes, sir. 
Q. Just how far south of the City of Roanoke Y 
A. It's approximately 3 miles from the Roanoke City 

Limits. 
Q. What is the section known as Y 
A. It's patrolling road known as Buck Mountain Road. 

It turns off at 220, going back west over toward Starkey. 
Q. Just where? 
A. Clearbrook School. 
Q. Clearbrook School is at the foot of a long hill, stands 

down by that nice looking tourist court? 
A. That's right. 
Q. All right. About what time of day was it 7 
A. Approximately 3 :30 P. M. 

Q. About 3:30 P. M. on February llth7 
page 71 ~ A. Yes. · 

Q. Now, you left Route 220 and turned to your 
right. How far did you go Y 

A. Mile and 2 tenths. 
Q. Mile and 2 tenths west of Route 2207 
A. That's correct. 
Q. And does that then intersect with another road Y 
A. Road leads off to the left, south, up into Buck Mountain. 
Q. TJp into Buck Mountain? 
A. Yes. 
Q. Did you hear anything as you were patrolling? 
A. Yes, sir ; just as I pulled up on top of the mountain­

the road leads off south in the mountain-I heard this shot 
fired. And I pulled up in there to investigate the shot. And 
after I left the hard surface road I get up in there approxi­
mately a hundred yards, not quite that far-approximately a 
hundred yards-road forks, prong that winds 'round to the 
right, and prong keeps straight up the mountain. And I 
found a 1949 Mercury four-door sedan was parked in this road 
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that keeps straight. So, I taken the right-hand prong and 
pulled my car up the mountain approximately two hundred 
yard::;, and turned around and headed back down the mountain, 
and got out of my car, and I walked down to where this Mer­
cury was parked. 

Q. You checked the license number on that Mercury! 
A. Yes, sir. 
Q. To whom does this automobile belougt 
A. It was registered in-to William Ray Fouts. I got out 

of my car and walked down to where this Mercury 
page 72 ~ was parked, and just as I g·ot down to where it was 

parked, I heard some pretty loud voices over in 
the woods to my left, and I heard one of them say to the other 
one, "I know he went this way, and he came back down the 
road.'' I could see them .in the woods there, moseying around 
to the woods. I stooped down and-in front of this Mercury, 
and I stayed there approximately ten minutes. And I raised 
up and I noticed Fouts walking toward the back of this Mer­
cury, with this bag here. (v\Titness points) 

Q. Is this the bag he had in his hand 1 
A. --carrying it behind him. That's the bag he had; yes, 

sir. 
Q. All right. 
A. He got up about ten feet of the back of this Mercury. 

I walked 'round beside of this Mercury, and I saw Coffee, and 
he was about fifteen feet behind Fouts, walking·. He was 
carrying this .22 rifle in ~is hand, and reached in his pocket 
and pulled out two more pistols and throwed them down to the 
OTOund. 0 

Q. Vfhat did he do with the rifle? 
A. He throwed that down on the ground. 
Q. And this rifle, he threw on the g-round? 
A. That's correct. 
Q. ·whiP-h of these guns did he pull out of his pocket and 

throw downY 
A. (Witness indicates) That revolver; this one here­

throwed both of them, and throwed them on the ground. So, 
I walked up in Fouts' face there, and I asked Fouts-and I 
asked his name. He said, "William Ray Fouts." And I 
asked him if that car belong·ed to him, and he said it did. I 

asked him to show me his registration card and 
page 73 ~ operator's license. He pulled them out and showed 

them to me, and I asked him what he was doing 
out there in the woods, and he said he was looking around. 
And I said, "What were you looking forY" And he said, 
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''Nothing-just looking·.'' I asked him where he got this 
plastic bag, and he said he found it over in the woods. So, 
by that time, Coffee had walked to where Fouts and I were 
standing, and I asked Coffee his name, and he told me his 
name was Jennings Coffee. I said, "Well, both of you are 
under arrest; turn around and walk hack out on there to 
where you throwed the guns down." And he said, "What 
guns 7 '' And I said, '' The gun and rifle you throwed down, 
and the two pistols you had in your pocket.'' So, he walked 
back out to where he throwed them down, and stopped. And 
I said, '' Turn around and put your hands up.'' Both of them 
turned around with their backs to me, and stuck their hands to 
me. I said-I searched Fouts; I didn't find anything on 
Fouts. And I found that .22 automatic-

Q. You search Coffee T 
A. I searched Coffee, and I found that .22 automatic Italian 

make pistol in Coffee's right-hand pocket. 
·Q. You took that out of his pocket? 
A. I took it out of his right-hand pocket, and I marched 

them back up the mountain where my car was parked, and my 
handcuffs was in the car, and I reached in the car and got my 
handcuffs out and handcuffed them together, and put them 
on the front seat of my car and drove back to the hard surface 
of the road-the road that leads up to the mountain. I asked 
them if they wanted to talk and tell me where he got these 
guns, and Coffee stated, he said, ''I'm not telling you any-

thing.'' He says, "I'll talk to Paul Vest, if you'll 
page 7 4 ~ get Paul out here.'' And I said, '' I will get Paul 

Vest out here.'' And I placed the call to head­
quarters in Salem, and told them to get in touch with Paul 
Vest and send him out there on the mountain. So Capt. All­
man, Det. Vest, Det. Shelor, Det. Britt, came out there, and 
I turned them over to them. 

Q. You then turned Fouts and Jennings Coffee over to· 
Roanoke City Police? 

A. That's correct. 
Q. Mr. Lynch, what was the condition of the g-ravel, with 

reference to moisture, at that time? 
A. Wet, raining a little bit, and a few days before that we 

had a Ii ttle snow, too. 
Q. What was the condition of this bag· that you saw? 
A. Been wet, and was all stuck together; you couldn't tell 

what it was. 
Q. Dampf 
A. Yes, sir. 
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Q. When you got these guns, did you examine them 7 
A. I did. 
Q. Show you marks on this gun. 
A. Yes, sir? 
Q. And this gun over here-what was this? 
A. Rusty mar ks, spots. 
Q. Rusty spots? 
A. Yes, sir. 
Q. Were these wet at that time? 
Q. From appearances, could you tell whether or not they 

had been out there for some little time 7 
page 75 ~ A. Yes, sir; some little time. 

Q. Where you arrested them, was in Roanoke 
County!. 

A. Yes, sir. 
Q. All right. Take the witness. 

CROSS EXAMINATION. 

By Mr. Messick: 
Q. Mr. Lynch, about four or five miles from the CityY 
A. It's approximately 3 miles from Roanoke City limits. 
Q. Route in Roanoke CountyY 
A. That's correct. 
Q. And it's known as Buck Mountain, RoadY 
A. Yes, sir. 
Q. Is there a place up there known as the ''Dump'' Y 
A. Looks a dump on the side of the road. 
Q. A dump up there 7 
A. Yes, sir. 
Q. Would you mind, just for the benefit of the Jury, sort 

of drawing that road where you turn off to go up 220 to Buck 
Mountain Road, and give me where the dump is located, and 
where the prongs are? 

A. No dump-like trash on the side of the road. 
Q. Known as a dump? 
A. They don't call it a dump. 
Q. What do you call it when you throw out a lot of trash! 
A. That's a dump, too. 
Q. It's a little dump, instead of a big dump Y 
A. (Witness draws of paper) This is 200. This is road 

leads off 220, goes back towards Starkey. 
page 76 ~ Q. Buck Mountain Road? 

A. Buck Mountain Road. 
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8. M. Lynch. 

Q. Okay. 
A. That is the road up here that leads up into the mountalll:. 
Q. Good drawing, and show it to the Jury . 
.A.. (Witness holds up sketch for the Jury) Now, when 

you get up here, this road winds around here, like that. And 
that one here keeps straight on up. 

Q. Straight on up the mountain Y 
A. This Mercury was parked in this road, here. 
Q. i.,lhere is the dump Y 
A. There's no dump up in there. In other words, there's 

a little dump up here on the side of the road. 
Q. Dump up here? 
A. Trash in this-there. 
Q. A little dump, they call it? 
A. This road here, leads around here, is road I taken. 
Q. You went over this road, and this Mercury parked hereY 

Trash and stuff is there, where the dump-were you right 
here at this Mercury, and you say there was trash and stuff 
thrown up there? 

A. Trash and stuff thrown there, but Coffee and. Fouts 
was over in the woods, approximately 50 yards. 

Q. But when you saw them up in the road-
A. They was walking back toward the Mercury. 
Q. Back to the dump Y Stand up, and let's see if I've got 

that straight. This is 220, and that's headed south. 
A. That's correct. . 

page 77 ~ Q. Going to Rocky Mount, and this is what's 
known as Buck Mountain? 

A. Buck Mountain Road. 
Q. And this road turns-
A. Off Buck Mountain Road, and­
Q. -and goes up on the mountain Y 
A. Yes. 
Q. And then that road branches; one goes that way, and 

the other one goes that way? 
A. That's right. 
Q. And the Mercury was parked off in, this one that goes 

straight-here! 
A. That's right. 
Q. And along here you say that there was trash and stuff, 

and you saw Coffee and Fouts right along there, didn't you Y 
A. Back of this Mercury. 
Q. Back of this Mercury? 
A. Yes. 
Q. And you turned up this road here? 
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S. M. Lynch. 

A. Yes. 
Q. You gentlemen understand that diagram? You want 

to ask any questions, perfectly all right. We '11 call this Route 
220, and we '11 put south down there. Of course, this will be 
north. Then the Buck Mountain Road would go west, wouldn't 
it? 

A. That's right. 
Q. Ruck Mountain? 
A. Um-hum. 

Q. All right. Now, from Route 220 on to Buck 
page 78 ~ Mountain Road about how far is it to where this 

other road turns off south? 
A. Mile and two tenths. 
Q. Mile and two tenths 1 
A. That's right. 
Q. One and two-tenths miles? 
A. Um-hum. 
Q. And then you turn off. What do you call that road, 

another piece of Buck Mountain Y 
A. That's the road that goes up into Buck Mountain. 
Q. More Buck Mountain-how's that Y And how far is it 

from main Buck Mountain Road to where this intersection 
is? 

A. I say approximately a hundred yards, maybe a little 
less. 

Q. A hundred yards? 
A. Yes. 
Q. And people have used this road along here as a sort of 

trail? 
A. Yes. 
Q. And what I'm putting here is a "X"-a Mercury . 
. l\. Um-hum. 
Q. And the road that turns to it Y 
A. Leads up on the mountain. 
Q. That would be-we call that Little Southwest? 
A. I imagine. 
Q. Southwest branch, we'll call it, and that's the one you 

parked your car? 
A. That's the road I drove up, and parked my car. 

Q. Let's make this "X," and ''M'' for a Mer­
page 79 ~ cury. What kind of car were you driving? 

A. Ford. 
Q. Ford, then; okay. Now, we got it straight. We offer 

that as an exhibit. 
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S. JJI. Lynch. 

By the Court: All right. 

By ]\fr. Messick : 
Q. Mr. Lynch, you have any particular reason for patrol­

ling out there? 
A. No particular reason. I was talking to Mr. Beasley 

just a few days before I was looking that afternoon, and he 
asked me, any time that I passed, he'd appreciate my check­
ing along· there. He owned that land up to where the Sky­
line Drive is, and he said he'd appreciate if I would check 
it. 

Q. I see. You doing a little checking·? 
A. That's right. 
Q. You heard a shot fired? 
A. Yes, sir. 
Q. And when you heard the shot fired you decided that 

you would make an investigation, did you t 
A. Yes, sir. 
Q. Now, you've heard some people talking down in the 

woods, didn't you Y 
A. Yes, sir. 
Q. And you also heard somebody say, "I know he went 

that way," didn't you? · 
A. That's correct. 

Q. Now, you told us that you searched .Jennings 
page 80 ~ Coffee, that's correct, isn't it? 

A. That's correct. 
Q. Did you find any bullets or ammunition of any kind on 

him? 
.A. Didn't find any bullets or ammunition, either one. 
Q. "Either one of them''-that meant you searched Fouts, 

too1 · 
A. I searched Fouts first, and I searched Jennings Coffee, 

ancl as I stated, I got that .25 automatic pistol out of the 
rig·ht-hand hip pocket. 

Q. You found no ammunition of any kind of character on 
either of these men, no 7 

A. No ammunition; I checked rifle and gun. 
Q. That was next question. ,v as there any ammunition in 

the rifle or pistols, or revolvers, that you found? 
A. No, I didn't find anything. 
Q. They were free of ammunition? 
A. No ammunition on them. 
Q. Now, Mr. Lynch, when you asked whose car that was, 
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8. M. Lynch. 

that Mercury car, Mr. Fouts didn't hesitate at all to tell you 
it was his, did he Y 

A. I asked him if it belonged to him, and he said it belonged 
to him-Fouts. 

Q. You asked him what his name was, and he told you his 
name was William Ray Fouts Y 

A. That's correct. 
Q. He made no effort of any kind or character to conceal 

his identity, did he? 
A. I asked him to show me his operator's license 

page 81 ~ and registration card, and he showed them to me. 
Q. Now, Mr. Lynch, you asked Mr. Coffee what 

his name was, didn't you Y 
A. Yes, sir. 
Q. And he told you his name was Jennings Coffee Y 
A. That's correct. 
Q. He clidn 't hesitate a moment to disclose his identify to 

you, did he? 
A. Huhn-un. 
Q. Did he offer any resistance of any kind or character 

towards you T 
A. Well, Coffee kind of spoke kind of sassy when I told 

him to walk back down to where he threw those guns down. 
Q. And he talked just sassy when you asked him if he 

wanted to tell about these guns, and he said, to use his exact 
words, I believe is what he said, "I'm not telling you any-
thing"? · 

A.· That's right. 
Q. "I'm not telling you anything''? 
A. That's right. ' 
Q. '' Talk to Det. Paul Vest''? 
A. That's correct. 
·Q. Now, he meant by that, Paul Vest who is a detective of 

Roanoke Police Dept., is that correct, sir? 
A. Yes, sir. 
Q. And is that Mr. Vest standing over there, the gentleman 

with the grey suit and red tie, leaning, sort of, on the 
banisters! 

A. Yes, sir. 
Q. And he told you that what he had to say he 

page 82 ~ was going to tell Det. Paul Vest T 
A. That's correct. 

Q. Now, did you know whether or not J enning·s Coffee 
talked to Det. Paul Vest Y 
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8. M. Lynch. 

A. When they came out there I think Paul got in the car, 
and what they said I don't know. "\Vhether he talked or ll;Ot, 
I don't know. 

Q. You do know they talked f 
A. I know they got in the car together ; whether they talked 

I don't know. 
Q. What they talked about-

By Mr. Cuddy: Said he didn't know. 
By Mr. Messick : He said they got in the car, and he didn't 

know whether they talked, or not. 

Q. When they got in the car, what did they do f 
A. They got in the car and sit down. 
Q. See their lips moving Y 
A. I wasn't looking at their lips. 
Q. Then, a few of them got in the car and sat down Y 
A. I didn't time them ; I don't know how long. 
Q. Could you approximate? 
A. 10 or 15 minutes; I don't know. 
Q. Well, it was some time, wasn't it-10, or 15 or 20 

minutes? 
A. Well, I sit there 15 minutes ; I don't know. 

Q. Of course, I'm not trying to confuse you. 
page 83 ~ A. Yon 're not going to confuse me. 

Q. I want to know-anybody else in the car 
· with him-them 7 

A. I don't think so ; I wouldn't say so ; I don't think they 
were. 

Q. According to your best recollection, after Jennings 
Cpffee told you that he would talk about this matter, he sat 
in an automobile approximately 15 or 20 minutes, is that 
correct? 

A. They stayed in the car maybe 10 or 15 minutes; maybe 
it might not have been that long. 

Q. ~rake your own word for it; 10 or 15 minutes that he sat 
in the car alone? You asked Mr. Fouts where he got that bag, 
didn't you? 

A. That's correct. 
Q. And he told you he found it T 
A. Found it over in the woods. 
Q. Then you asked him what he was doing up there, and he 

said he was looking around? 
A. That's correct. 



106 Supreme Court of Appeals of Virginia 

S. M. Lynch. 

Q. Mr. Lynch, what day of the week that, February 11th, 
on Saturdav T 

A. On a Saturday. 
Q. On Saturday. Of course this whole affair was reported 

to the Police Dept. of Roanoke City, and to the Sheriff's office 
in Roanoke County, wasn't it! 

A. I don't know whether it was reported to the Sheriff's 
office in Salem, or not ; I couldn't say. 

page 84 ~ Q. You are a deputy sheriff, and did you report 
it to Mr. Clark, your superior? 

A. That's correct; when I got them back to the road, I called 
the Sheriff. 

Q. It was reported to the Sheriff's office in Roanoke 
County? Do you know whether or not it was reported to the 
Dept. about the robbery T 

A. About the robbery t 
Q. I am talking about what you found in the mountain. 
A. It was reported later on, after I caught them. 
Q. You phoned in T 
A. I called Sheriff's office; that's correct. 
Q. You radioed in Y 
A. Yes, sir. 
Q. That very same afternoon f 
A. That's correct. 
Q. Now, you know whether or not the Department of State 

Police were notified of it T 
A. I wouldn't know. 
Q. Can you give us any information of whether or not an 

extensive search was made of Buck ]\fountain that afternoon Y 
A. Yes, sir; on Sunday morning after that, we went back 

out there and we looked around some, but we didn't find any­
thing. 

Q. How long did you all search out there T 
A. I don't . know; out the:re 40 minutes, maybe a hour; I 

don't know. 
Q. How many of you participated, or eng·aged in that 

search Y 
A. I don't know how many there was. Let's. 

paµ;e 85 ~ see-there was Det. Coleman, Det. Vest, and, I be­
lieve, Det. Cochran was along. 

Q. Sir? 
.A. I believe Det. Cochran was along. And Capt. Allman, 

and Lt. Webb, and I don't know-remember whether anyone 
else along, or not. 
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Frank H. Webb. 

Q. Then, of course, if you conducted the search, you cer-
tainly searched the best you could 7 

A. We found-but we didn't find anything. 
Q. The best you knew how 7 
A. Did the best we could. 
Q. The best you could. On this map over here, if you don't 

mind, would you check me about right along here, right along 
in through here-L. ·D.-along here L. D. L. D. indicating 
a little dump. 

A. What you call it-a little dump; a big dump. 
Q. Well, still a dump. That's all. 

CROSS EXAMINATION. 

By Mr. Lanham: 
Q. One question: All those guns have all been cleaned up 

and oiled since you found them Y 
A. I don't know. 
Q. When you found them, they were rusty Y 
A. Rusty spots on them. 
Q. Not the same now as when you found them 7 
A. They showed evidence of having· laid out in the open 

some time. 

·witness stands aside. 

page 86 ~ FRANK H. ·wEBB, 
a witness of lawful age, after being duly sworn, 

testified as follows: 

DIRECT EXAMINATION. 

By Mr. Cuddy: 
Q. Capt. Webb, Supt. of Police for the City of Roanoke! 
A. Yes, sir. 
Q. Capt. "\Vebb, in this investigation did you, in company 

with Frank Scales, go out to a house just on the outskirts of 
the City of Roanoke? 

A. Yes, sir. 
Q. Directed there by Frank Scales¥ 
A. Yes, sir. 
Q. Is that where you were given the description and ad­

dress of it? 
A. The best I can describe it is this, Mr. Cuddy-
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Frank H. Webb. 

Q. Is that where you were given a description of what kind 
of house it was, and how to get there1 

A. Yes, sir. 
Q. By Frank Scales Y 
A. Yes, sir. 
Q . .And then did you go there by following that direction 

given by him Y 
A. In his company. 
Q. House pointed out to you? 
A. Yes, sir. 
Q. Who lives at that houseY 
A. Later learned the house belongs to Fouts. 

page 87 ~ By Mr. Messick: All this is hearsay. 
By Mr. Cuddy: Doesn't make any difference 

whether it was in his presence or not; he identified the house. 
By the Court: No objection. Go ahead; take the witness. 

CROSS EXAMINATION. 

By Mr. Lanham: I had trouble getting this ; this is all over 
my head. I couldn't hear-something about Fouts-

Q. You went out there with who? 
A. With Frank Scales-colored man-and Steve Nelson. 
Q. Where did you go Y 
A. Lt. Griggs and myself. 
Q. Where did you go Y 
A. We went out on the road toward Salem, just across the 

Creek. There's a big white house, and back of it there's a 
small white house, and he showed us the small house as being 
the one he went to. 

Q. When did you go Y 
A. On the afternoon of J anuarv 5th. 
Q. That was shortly after this .. robbery took place, is that 

right? 
A. About the burglary-as I remember, took place on the 

night of December 24th. 
Q. What time did you go out there? 

A. In the afternoon 2 :30, or 2 :40 P. M., on 
page 88 ~ January 5th. 

Q. W'ho was home at the time Y 
A. We didn't go in the home ; he showed us where the house 

was. 
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Frank H. Webb. 

Q. Were you present when the house was searched 1 
A. No, sir. 
Q. You didn't take part? 
A. No, sir. 
Q. Somebody pointed out the house to you f 
A. Frank Scales, colored fellow, he pointed out a house 

to us, and said what-that was the house he and Hall and 
Hasson went to. 

Q. One of those two white houses Y 
A. He showed me which white house. 
Q. You didn't even know whether Mr. Fouts was home at 

that time, or not, did you Y 
A. No, sir. 

Bv Mr. Messick: 
"'Q. Capt. Webb, you say he told you that was the house that 

he and Hall and Hasson went to f 
A. Correct. 
Q. SirY 
A. That's right. 
Q. That's what he told you Y 
A. On that particular time, yes, sir. 
Q. That he and Hall and Hasson went to Y Didn't he tell 

you that Hasson and Coffee were up at a restaurant about 
six miles west of Salem, and that only he and Hall went down: 
thereY 

A. Not at that time, Mr. Messick; he did not. 
Q. And Capt., did you take the statement from 

page 89 ~ Frank Scales when he was sent up down here for 
something he didn't do Y 

A. No, sir. 
Q. Do you know what officer it was that took the statement f 
A. No, sir. The only time I have talked with Frank Scales 

was that day-I mean that was the first time I walked with 
him. 

By Mr. Lanham: 
Q. Capt.-now, Major, did you participate in this search 

of this Buck Mountain areaY 
A. Yes, sir ; I did. 
Q. I suppose you all conducted a pretty thorough search Y 
A. Well, somewhat of a loss out there-too much territory 

to cover. We tried to search in the area ·as near as possible 
to where Mr. Lynch had showed us he found some of the other 
guns. 
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Frank H. Webb. 

Q. Showed you where he found some of the other guns? 
A. Where Mr. Coffee and they were at the time he first 

saw them, I believe. 

By Mr. Lanham: That's all, Major. Thank you. 
By Mr. Cuddy: That's all. State rests. 

( Court adjourned until 2 :00 o'clock the following day, 
April 25, 1956.) 

(Court resumes April 25, 1956, at 2 :00 P. M.) 

IN CHAMBERS. 

By the Court: I understand you want to make 
page 90 } a motion. 

By Mr. Lanham: I want to make the motion to 
strike the evidence as to Mr. Fouts. He had a little plastic 
bag that was all torn, of no value at all. This was not 
even-is not even a subject of larceny in this case, and so far 
as we know, never came from the store of Owen-Weaver; 
it wasn't found in the possession of anyone. He didn't have 
any guns; even if he could be oonstreued to be in possession, 
he explained the fact that what they had was found on that 
occasion. Now, ordinarily, possession, reasonably assumed 
after a commission of a crime, places a presumption of larceny 
only, not of housebreaking .. However, in the case it was some 
six weeks after the commission of the offense, there was a 
bunch of rusty guns found in the woods; my client did not 
have none of them. The only evidence in connection with 
the case was the fact that the other defendant had a pistol 
in his pocket-not even in view-and was carrying a rifile in 
his hand; and that after he came up, the other defendant 
took the pistol out of his pocket and threw them down. There's 
no evidence here at all to connect with Fouts-with the gun, 
and I believe it should be-I think a motion to strike the evi­
dence should be sustained. 

By the Court: All right, Mr. Cuddy. 
By :Mr. Cuddy: Circumstances other than that in connec­

tion with the case, and the law is that possession of recently 
stolen property in the exclusive possession, where the larceny 
and the burglary was simultaneous act, also attaches to the 

breaking and entering. 
page 91 } By the Court: I don't think there's any ques­

tion. 
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W. H. Sims. 

By Mr. Cuddy: No question about that. Here were two 
men in the woods, certainly right together. Certainly, in 
moving on this motion you've got to give the most favorable 
interpretation to the Commonwealth's evidence. Here with 
the four guns, the two men together-he carrying a bag; 
certainly the Jury can think from what was proven that the 
guns had been wrapped in it. Coming out of there together 
-he hasu 't made any explanation at all. As to how he came 
into possession of them-and the burden of proof is upon him 
now to explain it to the satisfaction of the Jury, I submit. 

By the Court : The evidence connects him with these def end­
ants, both before, and after the breaking and entering, and 
although the evidence is not as strong in the case of Fouts, as 
it is in the case of the other defendant, I think there is suffici­
ent evidence for question to go to the Jury. Going to have 
to overrule the motion. 

By Mr. Lanham: I'd like the record to show that we ex­
cepted. 

IN OPEN COURT. 

By Mr. Cuddy: The state rests. 

W. H. SIMS, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
page 92 ~ Q. Mr. Sims, what are your initials, sirY 

A. W. H. 
Q. Mr. Sims, what do you do? 
A. I am office manag·er for Tidewater Construction Corp. 
Q. Mr. Sims, and you 're office manager for the Tidewater 

Construction Corp.? 
A. Yes, sir. 
Q. What is the Tidewater Construction Corp. Y 
A. It's a heavy construction outfit out of Norfolk, Va. 
Q. Have you all been working any place in this vicinity? 
A. Yes, sir. 
Q. Whereabouts, sir Y 
.A. Out on the Lone Star cement plant in Botetourt County. 
Q. You all been working on the Lone Star Cement Co. in 

Botetourt County? · 
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W. H. Sims. 

A. Yes, sir. 
Q. How far is that from the City of Roanoke! 
A. Approximately 22 miles. 
Q. Mr. Sims, as office manager of the Tidewater Construc­

tion Co., did you keep the records of the time and payments 
to employees of that company, for work performed! 

A.. Yes, sir. 
Q. Did you have in your employ, in December of 1955, 

one Jennings Coffee f 
A. Yes, sir. 
Q. Do you have his records of the days that he worked, 

and the hours, sir 7 
A. Yes, sir. 

page 93 ~ Q. I wish you would turn to the 21st, and 22nd, 
and the 23rd of December, 1955, and tell the Jury if 

Jennings Coffee worked on those three days, and the number 
of hours, and the period of time he was on the job. 

A. J. S. Coffee, iron worker. 
Q. What is the rate of payT 
A.. $2.85 per hour. On the 21st, 8 hours; 22nd, 8 hours; 

23rd, 8 hours and a half. 
Q. A.11 right. This will be Thur~day, Friday and Saturday 

just before Christmas f 
A. No; that's Wednesday, Thursday and Friday. 
Q. Wednesday, Thursday and Friday! 
A.. Yes, sir. 
Q. Just before Christmas of 19557 
A. Right. 
Q. Now, of course the 24th was Saturday. Did you work 

on the 24th? 
A. No, sir ; we do not. 
Q. Didn't work on the 24th Y 
A. No. 
Q. Work on the 20th Y 
A. Yes, sir. 
Q. Mr. Coffee work on the 20thY 
A. I'm sure he did, sir; yes, sir, 8 hours. 
Q. 8 hours on the 20th Y 
A.. Yes, sir. 
Q. The 20th was on Tuesday? 

A.. That's correct, sir. 
page 94 ~ Q. Do you have his work record for the-how 

much did you all pay him for the-ask you this: Did 
he work on the 19th day of December, which was a Monday! 

A. No, sir. 
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W. H. Sims. 

Q. Do you know where he was on that day? 
A. No, sir; I do not. All I have is his absent report on the 

time card. 
Q. But he worked, Tuesday, vVednesday, Thursday and 

Friday, and could-did not work on Saturday the 24th? 
A. That's correct, sir. 
Q. Now, what was his pay for the week of December 19th Y 
A. The week-my week .runs from Wednesday through 

Tuesday, which would be this particular week, would be the 
14th through the 20th. Is that the week you want? 

Q. No. 
A. The 21st-23rd, is that the one you want Y 
Q. 21st, 22nd and 23rd; Wednesday would be the 23rd. 
A. His net earnings Y 
Q. His gross? 
A. Gross is $71.25, I believe-it looks like. 
Q. That was a short week on account of Christmas? 
A. That's correct; yes, sir. 
Q. Did you see Mr. Coffee on the job on the 21st, 22nd 

and 23rd? 
A. I'm sure I did, sir. He checked in at my office. I 

couldn't say I saw Mr. Coffee, but I'm sure if somebody else 
came up and called for his brass, I would have noticed. 

Q. Who is Mr. Coffee's foreman Y 
page 95 ~ A. 0. H. Farmer. 

Q. Now, on the days that you all worked during 
the month of December, Mr. Coffee was employed by your 
company; you want to tell the Jury if he missed any day other 
than the 19th Y 

A. No, sir; he did not. From the 7th-he was employed on 
the 7th of December. 

Q. Employed on the 7th of December? 
A. 7th; and he worked every day the job worked, through 

the 23rd, with the exception of the 19th. 
Q. Through the 23rd, with the exception of the 19th, and 

the 24th was on Saturday, and you all didn't work then? 
A. That's correct, sir. 
Q. Do you know where he worked before he came to work 

for you all? 
A. No, sir; I do not know; I haven't got it. 
Q. Haven't got any record? Do you know--have inf orma-

tion whether he worked for General Electric Y 
A. I believe he did. 
Q. Who was Mr. Coffee's foreman? 
A. 0. H. Farmer. 
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W. H. Sim.s. 

Q. Mr. Farmer, you stand up, please, sir T ( A man among 
the spectators stands) And who was the general foreman on 
the job? 

A. Mr. G. E. Sides. 
Q. Stand up, please. (A man among the spectators stands) 

Now he worked 8 hours on the 21st, 8 hours on the 22nd, and 
8 hours and a half on the 23rd. Will you tell us the time they 
started to work, and the time he quit. 

A. Started at 8 o'clock, and quit at 4:30. Uuless 
page 96 ~ thev worked overtime on :b,riday, he quit at five. 

Q. Quit at five on Friday the 23rd? 
A. May I add that I happen to ~now he was there, too, 

because we had a crane-boom to unload, and we had to hold 
him there to help unload. 

Q. You had a crane-boom to unload, and you had to hold 
him on Friday 23rd T 

A. Yes, sir. 
Q. "'Where he was working was 22 miles from the City of 

.Roanoke? 
A. That's correct; yes, sir. 
Q. And that is, instead of being towards Pulaski, is towards 

Buchanan, isn't it, sirY It's north of Roanoke? 
A. That's right. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Sims, you say you are the office manager Y 
A. Yes, sir. 
Q. Of course, on these days you checked people in as they 

came in? 
A; Yes, sir. 
Q. Or check them in there-foreman, or somebody, that 

gives you the information? You check each one of them in­
dividually? 

A. We have brass system; it's a brass cylinder that has 
the same number that his badge has. He has to come to my 
office and ask for that brass when he goes to work, and that 
brass is turned in in the afternoon. 

Q. You don't remember de.finitely seeing Mr. 
page 97 ~ Coffee on each one of those days, do you Y 

A. I know that Mr. Coffee was there Friday. 
Q. The only time you know he was there was on Friday? 
A. Yes, because reason for tliat, I stated just now, we had 

a boom to unload, and it came in just about quitting time. 
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Q. Those days you ref er to-· that is the only day that you 
definitely have remembrance of seeing him on the job? ·That 
was on Friday 7 

A. Yes. 
Q. You don't recall seeing him on Thursday? 
A. No, I don't. 
Q. You don't recall seeing him on Tuesday? When did 

he first come to work 7 
A. On the 7th of December. 
Q. On the 7th of December? 
A. 7th of December. 
Q. You have his work sheets there 7 
A. Pardon me Y 
Q. You got all the records with you Y 
.A. Yes, sir. 
Q. He was absent on the 19th Y 
A. Yes, sir. 
Q. On the 19th, definitely no record showing his presence 

on the 19th? 
A. That's correct. 
Q. And out of all that you can recall Friday as the only 

day you remember seeing him Y 
.A. Yes; may have seen him; I don't remember 

page 98 ~ every man on the job. 

By Mr. Cuddy: All right, sir; stand aside. 

By Mr. Messick: 
Q. Mr. Sims, what did you call that thing, a "brass"? 
A. We call it, "Brass check." Little piece of brass with 

name on it, corresponds with the number on the badge. 
Q. You know Mr. Coffee, of course Y 
A. Oh, yes. 
Q. You 're not in the habit-

By Mr. Cuddy: Your Honor, I object to that; I object. 
Certainly nothing that's been brought out on his new evidence 
at all. 

By Mr. Messick: He said he would not have given any one 
else Mr. Coffee's brass. 

By Mr. Cuddy: Mr. Sims stated that he didn't recall any­
body coming up and asking for it. Now, he's going back over 



116 Supreme Court of Appeals of Virginia 

W. H. Sims. 

something that was not touched on cross-examination at all. 
It's nothing new in the evidence, and I submit he has no 
right to go back and examine him on something he examined 
him, or should have, on direct. 

By the Court : I think Mr. Cuddy is correct. 
By Mr. Messick: Let's see-

By the Court: Mr. Cuddy asked him as to the 
page 99 r method of checking him out and in. 

By Mr. Messick: He asked him about the brass 
that had never been mentioned. 

By Mr. Cuddy: He said-
By the Court : Just a question of going any further than 

that, and I see no reason to go into any more details about it 
than that. 

By Mr. Messick: We take exception. 
By Mr. Lanham: I happen to want to ask questions on be­

half of my client. May I have an opportunity to ask ques­
tions? 

By Mr. Cuddy: If your Honor please, I submit he has no 
right to ask any questions. 

By the Court : There's been no reference by this man to 
anything pertaining to your client. 

By Mr. Lanham: But they are both being tried together, 
if your Honor please, and this evidence which is brought out• 
here about Mr. Fouts-yesterday made motion to strike it 
out, and the Court overruled me. Said cases about-were 
being tried together; didn't see how it could. Seems like I 
have a right to ask questions myself. 

By the Court : I see no reason for you to be 
page 100 r given that right, because there's no evidence by 

this witness pertaining in any way to your client. 
By Mr. Lanham: Anything Mr. Coffee did apparently 

seems to effect my client; it did yesterday when I asked the 
Court to strike out the evidece. 

By the Court: I '11 give you this privilege if you want to 
question this witness about anything pertaining to your client. 
You may go ahead. 

By Mr. Lanham: My client doesn't work there. 
By the Court : I understand. · 
By Mr. Lanham: Understand you overruled. Like to save 

the point. 
By Mr. Messick: Take exception, if your Honor please, on 

the ground that the question of the tag was brought out by 
Mr. Cuddy on cross-examination. I think I have a right to 
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enlarge on it so the Jury will fully and completely under­
stand, and I want to vouch the record that the witness testi­
fied he handed-

By Mr. Cuddy: I object to that. 
By the Court: Objection sustained. He said he had no 

recollection. 
By Mr. Cuddy: And he said it on direct-examination. 

By Mr. Messick: Then I have a right to ask 
page 101 r him-that wasn't on direct-examination. 

By Mr. Cuddy: It was so. 
By Mr. Messick: I have to vouch the record, your Honor. 
By the Court: You vouch the record. Let's go ahead. 
By Mr. Messick: I vouch the record that Mr. Sims would 

testify that he-
By Mr. Cuddy: If your Honor please, I submit that if 

he's going to vouch it, to take the witness out of the presence 
of the Jury, and let him answer the question. 

By the Court: Go out of the court room if you want to do it. 
By Mr. Messick: Go out of the court room. 

IN CHAMBERS. 

By Mr. Messick: 
Q. Mr. Sims, you told us that you were acquainted with Mr. 

Coffee; that's correct, isn't itY 
.A. Yes, sir. 
Q. Now, did you personally hand out the tags, or the brass, 

that you all call it, when they came to the job? 
A. I hand out some of them. I have two boards, and I had 

another man-
page 102 r Q. Do you have another man that helps you Y 

.A. Yes, sir. 
Q. Who is that Y 
A. Fred Farris, another clerk in the office. 
Q. Knowing an employee, would you hand out wrong brass 

to the wrong man? 
A. May I elaborate on that a little biU 
Q. Yes, sir. 
A. I have 300 men out there, and I know Mr. Coffee, yes; 

but I can't say that if somebody else was to come up and ask 
for Mr. Coffee's number, I wouldn't give it to him; I just 
can't say that. I have 300 men, and I don't know the number, 
offhand, of every man out there. 
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By Mr. Cuddy: You want him to answer that in the pres­
ence of the Jury 7 

By Mr. Messick: I want the Jury to know what the truth 
was, and I'm perfectly willing for the Jury to know what the 
truth was in every respect. I have no objection to his answer­
ing. 

By the Witness : We have a pretty good check system. I 
guarantee that it's not absolutely proven. 

By the Court: You waive your objection Y 
By Mr. Cuddy: Yes. 

By Mr. Me~sick: Frankly, I won't question the 
page 103 ~ statement. We can't take the time of the Court, 

asking the Court to sustain an objection. 
By Mr. Cuddy: If you want to put it on, Mr. Messick, we 

won't object. 
By Mr. Messick: Got it in the record. I want to know what 

the record is. 

IN OPEN COURT. 

By the Court : Mr. Messick, as I understand it, Mr. Cuddy 
waived his objection to that question. You want the ques­
tion answered Y 

By Mr. Messick: 
Q. Tell the Jury everything about the check system. 

By the Court : The witness doesn't understand the ques­
tion. 

By Mr. Messick: 
Q. Mr. Sims, you come around and tell the Jury about the 

check system. Mr. Sims, how many employees you all have T 
A. Approximately 300. 
Q. Who checks those employees in 7 
A. Myself and, let's see now-I have three men in there· 

at the time I think two of us. ' 
Q. Who was the other partyY 
A. Fred Farris. 
Q. Mr. Fred Farris Y Coming down to the check system, 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 119 

W. H. Sims. 

you give them this brass, as you call it, when they come in!. 
Do you hand it to them personally, you and Mr. Farris? 

A. Yes, sir. 
Q. Now, did you know Mr. Coffee? 

page 104 ~ .A. Yes, sir. 
Q. You in the habit of giving brass to some 

other employee, other than-
By Mr. Cuddy: I object to that. That's not proper. 
By Mr. Messick: -habit of giving-
By the Court: Just ask him with reference to this one 

particular employee involved in this transaction. 
By Mr. Messick: That was the very question. 
By the Court: Isn't a question of habit, Mr. Messick. 
By Mr. Messick: I said, call it custom, habit-either one, 

if your Honor please. I asked him that very question. Mr. 
Cuddy has withdrawn his objection to it, and how be wants 
to object again. 

By Mr. Cuddy: That wasn't the question. 
By Mr. Messick: Custom, then. 
By the Court : Ask him about custom or practice. 

By Mr. Messick: 
-· Q. Custom, practice or habit-put it all three ways. Cus­
tom, practice or habit to give brass to an employee other than 

the one to whom it belongs T 
page 105 ~ A. I will have to say "No" to that. If I know 

it-

By Mr. Cuddy: 
Q. You wouldn't intentionally do iU 
A. No. 
Q. You can't say it hasn't been done Y 
A. That's correct. 
Q . .And it's not unusual, or not unlikely, that it might be 

done? 
A. That's correct. 

By the Court: Stand aside. 
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0. H. FARMER, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mr. Farmer, what are your initials 7 
A. O.H. 
Q. vVha t do you do, Mr. Farmer t 
A. I was structural iron worker foreman. 
Q. Are you a foreman for Tidewater Construction 7 
A. I was, but ain't ·right now. 
Q. vV ere you a foreman for Tidewater Construction Co. in 

December of 1955 7 
A. Absolutely. 
Q. Did you work at the plant in Botetourt County? 
A. Yes, sir. 

Q. Do you know Mr. Jennings Coffee 7 
page 106 ~ A. Yes, sir. 

Q. Does he work for that company? 
A. He was here. 
Q. On the 20th, 21st, 22nd and 23rd of December, was he 

working for that company? 
A. Yes, sir. 
Q. You were his immediate foreman 7 
A. Right. 
Q. Do you know what type of work he was doing on those 

dayst 
A. He is a welder. 
Q. Do you know the men he was working with? 
A. Yes, sir. 
Q. Who were the men he was working with 7 
A. One of them sitting back there. 
Q. What's his name? 
A. Gibson. 
Q. You know what Mr. Gibson and Mr. Coffee were doing 

on the 20th, 21st, 22nd and 23rd of December, 19557 
A. Welding in the hopper. 
Q. What is a hopper? 
A. Big thing where you keep-store cement in. 
Q. Big thing where you store cement in? How big is it Y 
A. 30 feet in diameter, and 120 feet tall. Ten of them 

right together. 
Q. 30 feet in diameter, and 120 feet across-tall Y 
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A. Yes, sir. 
Q. As foreman, did you check on your employees Y 

A. I check on them every 30 minutes. 
page 107 r Q. Check on them every 30 minutes Y Now, on 

the 20th, 21st, 22nd and 23rd of December, did you 
check on your employees about every 30 minutes? 

.A. Absolutely I did. 
Q. Can you tell the Jury whether or not Jennings Coffee 

was working on those days, between the hours of 8 o'clock in 
the morning, and 4 :30 in the afternoon, from your checks f 

A. I know that he sure was. 
Q. Who is the general foreman Y 
A. Mr. Sides. 
Q. Does Mr. Sides check also? 
A. He didn't check as often as I did; he was over the whole 

thing. 
Q. Over the whole thingf 

By Mr. Messick: Cross-examination Y 
By the Court: Mr. Lanham, you want to ask this witness 

any questions 7 -
Mr. Lanham: No,. sir. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Farmer, how many men working thereT 
A. You mean the whole jobT 
Q. Yes. 
A. I couldn't tell you exactly how many men there was. 

There was half as many men working now. 
page 108 r Q. Approximately how many? 

A. I say 150. 
Q. More than-closer in the neighborhood of 300? 
A. Not then it wasn't. 
Q. You don't know, but you estimate 1507 
A. Yes, sir. 
Q. How many working under you, sir? 
A. About 12 or 13. 
Q. 12 or 13? 
By Mr. Messick: I didn't understand. 
By Mr. Cuddy: There wasn't any use­
By the Court: Go ahead. 
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By Mr. Cuddy: 
Q. Mr. Farmer, how long had Jennings Coffee worked 

there! 
A. He went to work the 7th. 
Q. December! 
A. '55. 
Q. How many days did he work f 
A. Worked every day up till the 19th; he was off the 19th; 

that's the only day he was off up till Christmas. 
Q. How do you happen to remember that he was off the 

19th! 
A. I keep the t~me. 
Q. You remember that, nowt 
A. Yes. 
Q. You checked the records Y 

A. Yes. 
page 109 ~ Q. Of course, this hadn't been mentioned to you 

until in December-wasn't mentioned to you Y 
A. ThisY 
Q. The fact of his working Y 
A. See, I keep the time-work all the time; I carry every 

dav of work. 
Q. When were you first interrogated-anyone first asked 

you about whether Jennings Coffee was there on the 20th, 21st, 
22nd and 23rd Y 

A. Well, there's been nobody asked me when he was there. 
Q. No one asked you at alU 
A. Not till-
Q. Today? 
A. First time. 
Q. In the meantime you've gone back and checked all the 

records? 
A. I didn't go back. I had a time-book; I kept Coffee. 
Q. You went back to your records, I mean? 
A. Yes. 
Q. And you've checked them Y 
A. Um-hum. 
Q. No one said anything till ·this morning y 
A. No one said anything to me about how many days he 

worked, or anything else. 
Q. You know where he was on the 19th? 
A. He told me he was off-some kid was sick. 

Q. You know where he was Y 
page 110 ~ A. No, I don't. 

Q. Is it possible, or frequently men check tn and 
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check out, and leave the job-away from the job-for a while Y 
A. Absolutely no way for him to get out of there without 

I found it out. 
Q. How long have you known­
A. Mr. Coffee? 
Q. Mr. Coffee Y 
A. About 15 years. 
Q. About 15 years. You work with him when he was down 

to Norfolk? 
A. No, sir. 
Q. And one time he had a position, sort of a travelling 

represeutative for one of the unions-C. I. 0., I believe Y 
A. I heard about it. 
Q. You worked under him at that time Y 
A. No, sir. 
Q. What did you doY How long you been working? 
A. I was A. F. L., all the time A. F. L. 
Q. Was he in the same organization with you? 
A. He's been in the same organization I have. 
Q. Was he your supervisor, or-

By Mr. Messick: Wait till he finishes working. 
By Mr. Cuddy: Did you want to ask-

By the Witness: (Continuing) 
A. When he's in the C. I. 0., I wasn't. 

page 111 ~ Q. You wasn'tf 
A. No. 

Q. You've known him for about 15 years? 
A. Yes, sir. 
Q. Pretty friendly with him f 
A. I didn't see much of him. He worked for me, '41 I be­

lieve, around '41, when they first built the powder plant at 
Radford; he worked under me. · 

Q. "\Vorked under you then Y 
A. Yes. 
Q. Back in the Forties? 
A. Yes, sir. 
Q. Where else have you worked together Y 
A. We didn't work together no more; this is the first Job 

since then. 
Q. First job Y 
A. Yes, sir. 
Q. All right. Stand aside. 
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G. E. SIDES, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mr. Sides, where do you live, sir¥ 
A. Right off Williamson Road, right close to Cloverdale. 
Q. Um-hum. You live close to Cloverdale! 
A. Yes, sir. 

Q. vVha t do you do y 
page 112 ~ A. I am general steel foreman for Tidewater 

Construction Co: 
Q. How old are you, sir T 
A. I am 43. 
Q. How many men are employed in that steel department 

of Tidewater Construction Co., or were employed in Decem­
ber of 19557 

A. About 23. 
Q. Do you have general supervision over those men T 
A. Yes, sir. 
Q. J\fr. Sides, were you working at the Lone Star plant 

for the Tidewater Construction Co. in December of 19551 
A. Yes, sir. 
Q. Do you know Jennings Coffee T 
A. Yes, sir. 
Q. Did Jennings Coffee work for the Tidewater Construc­

tion Co. T 
A. Yes, sir. 
Q. At the Cloverdale plant, or Lone Star Cement Co. plant, 

December, 1955? 
A. Yes, sir. 
Q. Coming to the 20th, 21st, 22nd and 23rd of December, 

that is Christmas week, starting with Tuesday through Fri­
day-did Mr. Coffee work those days f 

A. Yes, sir. 
Q. What hours did he work? 
A. From 8 :00 to 4 :30. 
Q. 8 :00 to 4 :30 Y 23 men under you; do you make check on 

. their time Y 
page 113 ~ A. I check time cards every morning if the 

foreman turns in in the afternoon. 
Q. Do you work with the man on the job-see the men on 

the job? 
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A. I see them, yes, sir. I don't do any work with any tools 
or anything. 

Q. I see. You are general foreman, and watch the progress 
of the work, and see they do it right, is that right? 

A. Yes, sir. 
Q. On the 20th, 21st, 22nd and 23rd of December, 1955, did 

you see Mr. Coffee on the joM 
A. I know that he was on the job, but where he was work-

ing you couldn't see him. 
Q. ·what was he working in? 
A. He was working i~ a tank. 
Q. Large tank, like has been described here f 
A. Yes, sir. 
Q. Who was he working with? 
A. Gibson. 
·Q. Did you keep account of the progress of that work? 
A. I checked them about once in the morning, and once in 

the afternoon. 
Q. In other words, you made two checks o~ it a day? 
A. Approximately; yes, sir. 
Q. On the checks that you made during the day, on those 

days during that period of time, did you see Mr. Coffee Y 
A. I passed Mr. Coffee; Mr. Coffee passed me. On one 

occasion, I think he was going to get some water, 
page 114 ~ but when I would check them in the bottom of the 

tanks, as long as I seen fire falling from three 
welders, that was all I cared about. 

Q. In other words, you went to the tank, and you had three 
welders in there, and if you saw a fire coming from the three 
welding torches, you knew men were in there? 

A. That's all I cared about. 
Q. Are you in position to tell this Jury whether or not Mr. 

Coffee was on the job during those days and hours of De­
cember, 1955? 

A. He· was. Now, I left the job at 12 :00 o'clock on Friday, 
myself, going home. But he was there that morning, because 
I checked on him about 10 :20. 

Q. You checked on him about 10:20? 
A. Yes, sir. 
Q. And you left the job on Friday, 23rd Y 
A. At 12 :00 o'clock. 
Q. At 12 :00 o'clock? 
A. Yes, sir. 
Q. Since you left the job, you don't know anything about 
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half-hour extra work on the thing that was done-Mr. Sims 
told us about Y 

A. On Tuesday morning, I noticed he had half an hour 
overtime on his card, and I wanted to know why, and Mr. 
Farmer told me. 

Q. That was for the 23rd Y 
A. That's right. ' 

By Mr. Messick: Cross examination Y 

page 115 ~ CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You are the superintendent out there f 
A. No, sir. 
Q. What-general foreman? 
A.. Yes, steel foreman. 
Q. General steel foreman, and the foreman checks in in the 

morning to give you the number that's reported Y 
A. No, sir. 
Q. You check each one of them individually? 
A. No, sir. 
Q. How do you check Y 
A. The foreman fills out a time card, in the afternoon, of 

the men that worked that day, and I check those cards next 
day to see they charge what they do to the right hopper. 

Q. Then you don't, lots of time, you don't see any indi­
viduals other than the foreman? · 

A. I see all the men in the tank; couldn't see them, but in 
the tank. 

Q. You don't check them in the morning Y 
A.. That's the time keeper's job. 
Q. As far as you can remember, you only saw Jennings 

Coffee one time? 
A. I remember him passing me, and I spoke to him, and 

he spoke to me. 
Q. That's the only timeY 
A. I've seen him before that. 

Q. I'm talking about during those times; that's 
page 116 ~ the only definite time you can remember? 

A. I've seen him from the office. We have two 
rooms right next to it, and I've seen him walking from there 
down to the job. 

Q. You relying on somebody's card? 
A. On Farmer's. 
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Q. You don't know where he was there! 
A. I've seen him. 
Q. A few minutes ago you said you saw him one time. 

By Mr. Messick: I object, if he's going to quote him. 
By Mr. Cuddy: I'm trying to quote him. 
By Mr. Messick: He says he only saw him one time, and 

that's when he went to have a drink of water. The witness 
testified he saw him at 10 :20 on the 23rd. 

By the Court : Go ahead. 

By Mr. Cuddy: 
Q. You stated a few minutes ago, before you said you saw 

him at 10 :20, that you remember seeing him one time when he 
passed you on the way to get a drink of water. 

A. I assumed he was going to get a drink of water; he 
walked by me. 

Q. One time? 
A. Yes. 
Q. Y 9u saw him on the 23rd one time; you checked him 

out, as I understand iU 
pag-e 117 ~ A. I didn't see him: I saw fire from the welder. 

Q. YOU saw fire coming from a welder f Who 
was in there? You taking that from what the foreman told 
you? 

A. We have three welders, and that was the ones doing the 
welding. 

Q. The foreman give you a card the next day to show who 
was in there? 

A. That's right. 
Q. Days go by, you don't see any particular worker indi­

vidually? 
A. I see all the iron workers every day, except when they 

are in a hopper like that. 
Q. There are a number of days when some particular welder 

is there working, and you don't see him? 
A. I wouldn't sav so. 
Q. That's what i understood you to say. 
A. I said those boys working in tank, and bottom of it closed 

up ; as long as fire was coming from three welding machines, 
that's all I cared about. 

Q. Am I correct when I say, on a portion of those days, 
if not all those days, the only thing you did, went by hoppers, 
vou saw fire flying because there were welders in there ; you 
didn't look in to see 7 
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A. I couldn't see ; no, sir. 
Q. How did you check them? 
A. Because fire coming. 
·Q. That's what you saw-the fire? 

A. That's rig·ht, but I didn't see them. 
pag·e 118 ~ Q. You didn't see the individual? 

A. No, sir. 
Q. You don't know who was in there, except what the fore­

man told you Y 
A. These men were hired as welders, and they were weld-

ing. 
Q. But you didn't see them? 
A. No, sir. 
Q. The foreman told you certain men were in there? 
A. On the card. 
Q. He turned the card over to you? 
A. That's right. 
Q. Whether or not Jennings Coffee was in that place at 

that time, you can't say, can you Y 
A. Only by the fire coming out. 
Q. All right, stand aside. 

JACK GIBSON, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By :M:r. Messick: 
Q. Gibson? What's your first name? 
A. Jack. 
Q. What do you do, Mr. Gibson? 
A. Welder. 
Q. In December of 1955, were you employed by the Tide­

water Construction Co. Y 
A. Yes, sir. 

Q. Did you work at the Botetourt plant where 
page 119 ~ they were building hoppers and things f pr the 

Lone Star Cement Co. Y 
A. Yes, sir. 
Q. Do you know Jennings Coffee Y 
A. Yes, sir. 
Q. Did you work with Jennings Coffee Y 
A. Yes, sir. 
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Q. What were you and Jennings Coffee doing in December 
of 1955f 

A. Vl elding, and dogging dovvn hoppers. 
Q. All right. How many of you worked in that hopper Y 
A. Two of us. 
Q. Two of you Y 
A. Yes, sir. 
Q. How many welders were there working in theret 
A. Two. 
Q. Now, on the 20th, 21st, 22nd and 23rd of December, were 

you working with Jennings Coffee Y 
A. Yes, sir. 
Q. Now, just tell the Jury what you were doing on those 

days. 
A. We were welding and dogging down the hoppers, pulled 

up, pulled up from the back-up strip. 
Q. All right. Did J eunings Coffee work on those days with 

you? 
A. Yes, sir. 
Q. That's during Christmas week Y 
A. Yes, sir. 

Q. What time did he go to work? 
page 120 ~ A. 8 :00 o'clock. 

Q. How long did he work Y 
.A. He worked 8 hours; quit at 4 :30, and on Friday he came 

out of the hoppers, Mr. _Farmer stopped him aD:d wanted him 
to go over and unload a boom off a truck. 

Q. On Friday, the 23rd, when you came out of the hoppers, 
Mr. Farmer stopped him and asked him to go over and un­
load a boomT 

A. That's right. 
Q. Did he do that? 
A. I reckon he did. I went up and got paid and went home. 
Q. But you left him on the job at 4:30 Friday afternoon, 

23rd day of December? 
A. Yes. sir. 
Q. Had he been there with you all day Y 
A. Yes, sir. 
Q. I want you to tell the Jury, do you men eat lunch to-

gether? 
A. Yes, sir. 
Q. You eat lunch with him every dayf 
A. Yes, sir. 
Q. How many men eat lunch f 
A. Oh, I'd say around 20 or 25 men. 
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Jack Gibson. 

Q. w·ell, now, for the benefit of the Commonwealth, so we 
can name all of them who had lunch with you during-

By Mr. Cuddy: Do it for the benefit of the Jury. 
By Mr. Messick: I just wanted to show the man 

page 121 ~ was there. . 
By the Court : Go ahead and question the wit­

ness. 

Bv :Mr. Messick : 
0

Q. Name the man that was working there on the job. 
A. Harold Kursler. 
c~. ·where does he live? 
A. On Williamson Road. 
Q. All right. 
A. lack Burton. 
Q. ,Jack Burton. Where does Jack Burton live f 
A. Salem. 
·Q. All right, sir. Who else?· 
A. Pete Sullins. 
Q. Pete Sullins T 
A. Yes, sir. 
Q. You know how to spell his last name Y 
A. No, I don 't-Sullions, I believe it is. 
Q. \Vhcre does he live 1 
A. Garden City. 
Q. All right, now. Who else? 
A. 0. H. Farmer. 
Q. He's the foreman. Who elsef 
A. ,Tames ,Jean Lavelle. 
Q. Where does Mr. Lavelle live? 
A. Garden City. 
Q. ·who else? 
A. tlean Drury. 

Q. Where does he live T 
page 122 ~ A. Garden City. 

Q. Anybody else Y 
A. Lee McGraw. 
Q. Where does he live T 
A. Radford, Pulaski-I don't know which it is. 
Q. I think you've named enough. If he wants any more, 

give it to you. 

By Mr. Messick: Cross examination T 
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Jack Gibson. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You work with the same crew all the time Y 
A. Yes, sir ; fore man, he has a certai11; gang. 
Q. Do you work with the same crew all the time Y 
A. No, sir. 
Q. You work with-assigned to certain workmen Y 
A. Yes, sir. 
Q. While you were working there, you work with Jennings 

Coffee ; you worked also with other people Y 
A. Yes, sir. 
Q. Lots of days you didn't work with Jennings Coffee? 
A. That's correct. 
Q. Can you remember each individual day you worked with 

Jennings Coffee Y 
A. No, sir ; I knew he was in the same gang I was in. 
Q. Same gang· with you Y He was working in a different 

location? 
A. On some days. 

page 123 ~ Q. You don't know-remember whether you 
worked with him on the 19th Y 

A. Yes, sir; we were dogging down hoppers. 
Q. You were all down at the hoppers on the 19th f 
A. No ; 19th. 
Q. I asked you, the 19th? 
A. No, sir. 
Q. You remember where he worked that day? 
A. No, sir. 
Q. Did you work with him on the 20th? 
A. Yes, sir; we were dogging down hoppers. 
Q. Did you work with him on the 10th Y 
A. No, sir; I couldn't say. 
Q. :B,or a fact you don't remember each individual day 

when you worked with him? 
A. No, sir; all I know, when Mr. Coffee came in to help 

weld on the hoppers, he was through on the field, and helped 
dog down those hoppers. 

Q. He was down in the hopper to help 7 
A. Yes, sir. 
Q. You and he-and two working in the hopper? 
A. Yes, sir. 

By Mr. Cuddy: All right, sir. Stand aside. 
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PETE SULLINS, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

page 124} By Mr. Messick: 
Q. What is your name, sir? 

A. Pete Sullins. 
Q. Where do you live, Mr .. Sullins Y 
A. I live in Garden City. 
Q. How old a man are you Y 
.l\.. 56. 
Q. What do you do, sir Y 
A. I am a structural iron worker. 
Q. Structural iron worker Y Were you working for the 

Tidewater Construction Co. in December of 1955 f 
A. Yes, sir. 
Q. ·what do you do for them, sirY 
A. Well,. I'm supposed to be the steward on the job. 
Q. What's a steward T 
A. He's a representative of the local union. 
Q. And you were steward on the job7 
A. Yes, sir. . 
Q. You know Jennings Coffee Y 
A. Yes, sir. 
Q. How long have you known him, Mr. Sullins? 
A. I've known him-well, I've known Jennings, I expect, 

ever since 1941. 
Q. How did you know him then, sir Y 
A. Sir? 
Q. How did you know him then Y 
A. By working with him on jobs off and on. I been living 

in Roanoke ever since 1941, and I got connected 
page 125 } with him, and I believe, well, it might have been 

'43. 
·Q. What kind of work does he dot 
A. Jennings Y 
Q. Um-hum. 
A. He's a structural iron worker. I think he has a weld­

ers book-I don't know. 
Q. Now, Mr. Sullins, ·were you working for the Tidewater 

Construction Co. Christmas week of December, 19557 
A. Yes, sir. 
Q. Jennings Coffee working for them that week 7 
A. Yes, sir. 
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Pete Sullins. 

Q. Evidence here that he worked the 20th, 21st, 22nd and 
23rd. Do you know whether or not he worked those days Y 

A. He worked from the 20th to the 23rd. He was there the 
20th ; up till 5 :00 o'clock the 23rd. 

Q. You see him on the job Y 
A. Yes, sir. 
Q. ·What would he be doing when you saw him Y 
A. Two or three times it was cold down there, and right 

outside the silos he'd be welding up in these hoppers. He come 
out to get warm. They had a big old barrel of a thing, and 
they had a fire, and he'd come out and warm, and I think I 
went around every day-I was around two to five times-an:d 
I seen Jennings practically every day, and I'd talk to him a 
little bit, and we'd talk on the weather, and he'd get warm and 
go back. And these boards over the hoppers-they had to 
get up on the hoppers-they had to pull the boards back to 
keep the metal-anything-from falling down on anybody 

was passing by. And that's the reason they were 
page 126 ~ closed up there in the hopper. 

Q. Did he eat lunch with you Y 
A. Well, we have change-house; we all go and eat lunch, 

and I'd see Jennings eatin' his lunch during those days, and 
we changed clothes every morning, and then we changed 
clothes every night after we went in and out of the change 
house. 

Q. You saw him at lunch; you saw him at work; you saw 
him when he came in the morning; you saw him-

By Mr. Cuddy: I object to that sort of comments. 
By the Court: Let him testify, Mr. Messick. 

By Mr. Messick: 
Q. I'll ask you-Did you see him when he changed clothes 

in the morning? 
A. Yes, sir. 
Q. Did. you see him at lunch f 
A. Yes, sir. 
Q. Did you see him when he changed clothes when he quit 

workY 
A. Yes, sir. 
Q. What kind of a house was it you all said you had lunch 

inf 
A. Just what we call it, "Change-house." 
Q. What did he call them-''Change-"f 
A. Just a building, fixed up, room enough for as many men 
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Pete Sullins. 

as we have-that we're gonna have, practically, on the job, 
and this building for this bunch who get in there 

page 127 ~ to change their clothes, eat our dinner or lunch, 
keep our tools. 

By Mr. Messick: Your witness, Mr. Cuddy. 

CROSS EXAMINATION. 

Bv Mr. Cuddy: 
.. Q. ,¥hat was the name, Pete Sullins 7 Mr. Sullins, you 

remember each individual day-is that during the month of 
December! 

A. Are you referring to the Christmas week! 
Q. No, I'm referring to the month of December. 
A. Yes, sir; Mr. Coffee was on the job all but the 19th. 
Q. And you remember every individual day 7 
A. Well, I wouldn't say that I could remember 30 days 

like that. 
Q. Then, there may have been days in which he wasn't 

there7 
A. I'm speaking of the-I think I went on this job, now, 

let's get this straight; I was hired on that job some time 
in-it might have been the first week in December. 

Q. You don't even know the day you went to work. Do 
you know thaU 

A. Our time keeper has it. 
Q. No. That is what I am trying to get you to do-testify 

from what you know. 

By Mr. Messick: Don't-wait a minute. I object. Let him 
answer the question. 

By the Court: Mr. Messick, I think Mr. Cuddy's statement 
to the witness is perfectly proper. Go ahead, Mr. 

page 128 ~ Cuddy. 
By Mr. Messick: I object. 

By Mr. Cuddy: 
Q. Do you know what day you went to work? Do you know 

thaU 
A. Well, as well as I can remember, it was between the 

10th and 12th of December, somewhere in that neighborhood~ 
Q. Between the 10th and the 12th. Was it the 10th? 
A. I can't-
Q. Was it the 12th? Was it the 11th 7 
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Pete Sullins. 

A. I wouldn't say-between the 10th and 12th of December. 
Q. You don't even remember the first day that you went to 

work there? 
A. No, I couldn't say it right off, but I have it at home on 

my pay slip. I could tell you then if I could see it. 
Q. Did you eat lunch with Mr. Coffee every dayf 
A. Every day that he was on the job, he'd come in our 

change-
Q. Every day he was on the job, but you don't recall how 

many days he didn't eat lunch with you, do you f 
A. During the month Y 
Q. During the month of December! 
A. Every day he was there from the time I went there, till 

the 23rd-the davs that he worked. 
Q. All right. How many days did you work in December Y 
A. I couldn't tell you exactly. 
Q. You can't remember how many days you worked, yet you 

can remember the days that Jennings Coffee worked 1 
A. I can remember the days that I was there 

page 129 ~ that he worked. 
Q. All right, what were the days you were there 

that he worked f 
A. I'll say from the 10 working days up till the latter part, 

last of December, which we worked five days a week, and we 
were off on Sunday. 

Q. This thing is awfully hazy to you, isn't it 7 
A. What do you mean-hazyf 
Q. What went on, how many days Coffee Jennings was 

there, how many days you worked, when you went to work. 
All right, sir. Now, when did you say you met himf 

A. Jennings Y 
Q. Yeah. 
A. It was, I think, it was in '41 to '43, somewhere along 

there. 
Q. Where did you meet him in · '417 
A. I met him on a-I think it was Martinsville or some-

where over there. 
Q. Are you sure f 
A. It was either '43 or '41, somewhere. 
Q. You can't remember the year that you worked with him? 
A. Well, I been connected with him in the local union from 

'46 up till now. 
Q. But you worked with him, you said, in '41 or '437 
A. I think I've knowed him ever since. 
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Louis· Breedlove. 

Q. Did you ever work with him at Blue Rock Ordnance 
Works in Sandusky, OhioY 

A. No, sir. 
page 130 ~ Q. Isn't that where he worked in '41 Y 

A. Well, I wouldn't know about that. 
Q. You wouldn't? You work in the-with him in '47' 
A. No, I was business agent at that time. 
Q. Do you know anything about his work? Stand aside. 

That's all. 

By Mr. Messick: Write up a list of the people that testified 
he worked there with them in December. Issue a court sum­
mons for all of them. Question them about it. 

LOUIS BREEDLOVE, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. What's your name, sir Y 
A. Louis Breedlove. 
Q. Mr. Breedlove, what business are you engaged int 
A. Automobile business. 
Q. What company are you withY 
A. Pulaski Motor Co. 
Q. What type, or character or motor vehicles does th& 

Pulaski Motor Co. sell Y 
A. Ford. 
Q. Do you know a man by the name of Abie Hasson Y 
A. Yes, sir; I know him. 
Q. Do you know the automobile that Abie Hasson owned! 
A. Yes, sir. 

Q. What kind of an automobile was iU 
page 131 ~ A. '54 Oldsmobile Eighty-Eight. 

Q. A '54 Oldsmobile Eighty-Eight. What was 
the color of that car? 

A. I believe it was blue. 
Q. Does he own any other-does he own, or did he, in De­

cember, own any other Oldsmobile, other than that Oldsmobile 
Eighty-Eight sedan, or what it is Y 

A. I don't know about that. 
Q. Did you ever see him in any other Oldsmobile Eighty­

Eight except thaU 
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Louis Breedlove. 

A. No, sir. 
Q. 1954 model Y 
A. I believe it was. 
Q. I want you to tell the Jury if that automobile was 

brought into your garage, or if you brought it in in December 
of 19557 

A. Yes, sir; on the night .of the 15th of December, he 
wrecked it about, I guess, about three and a half miles out of 
Pulaski, and we towed it in with the wreck truck. 

Q. The night of December 15th, Hasson 's '54 Oldsmobile 
Eighty-Eight, blue-was it a sedan or hard-top Y 

A. I don't remember. 
Q. Was wrecked about three miles from-
A. About three and a half miles-I imagine half way be­

tween Pulaski and Dublin. 
Q. That car was brought in on December 15, 1955. How 

long did that car remain in your garage! 
A. According to my records, it was in our garage two days. 

Q. That would be the 16th ·and 17th, then Y 
page 132 ~ A. That's right. 

Q. What become of that car? 
A. Wytheville Motor Co. came and got it. 
Q. Wytheville Motor Co., Wytheville, :Va. Y Was that car 

-did that car need repairs! 
A. Yes, sir. 
Q. Do you know who repaired it Y 
A. I suppose they did; I don't know. 
Q. Have you seen the car recently? 
A. I haven't seen it since. 

By Mr. Messick: You may cross-examine. 
By Mr. Cuddy: I think this witness probably goes to-see 

if the other attorney wants direct-examination of the man. · 
By the Court: Mr. Lanham, do you want to examine! 

DIRECT EXAMINATION. 

By Mr. Lanham: 
Q. Was the car badly wrecked Y 
A. I don't know. I am not a body man, and we didn't make 

an estimate . 
. Q. What was the damage T 
A. I believe the front end and fenders-I wouldn't be posi-

tive there about that. . 
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Earl D. Barvnock. 

Q. Was the car in such you can drive it, or did you have 
to tow it? 

page 133 ~ Q. Had to tow it because it was so badly 
wrecked? 

A. Yes. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You don't know how many cars Abie Hasson had access 

to, do you? 
A. No. 
Q. You don't know how many trips he made to the City of 

Roanoke? 
A. No. 
Q. And you don't know with whom he did Y 
A. No, sir. 

By Mr. Cuddy: Stand aside. 

EARL D. BANNOCK, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. You are Mr. Earl D. Bannock? 
A. That's right, sir. 
Q. I believe you got a summons this morning, or late yes-

terday afternoon, to be here today, did you 7 
A. Yes, sir. . 
Q. What business are you engaged in, Mr. Bannock? 
A. Automobile business. 
Q. Where is your place of business 7 

A. Wytheville, Va. 
page 134 ~ Q. What's the name of your company? 

A. Wytheville Motor Co. 
Q. What is your connection with the company? 
A. I am one of the owners. 
Q. One of the owners 7 
A. Yes. 
Q. What type of vehicles do you all handle, or sell, or any-

thing? . 
· A. Dodge and Plymouth. 

Q. Dodge and Plymouth? 
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Earl D. Ba'Yl/fl,ock. 

A. (Witness nods head) 
Q. Do you know Mr. Abie Hasson Y 
A. Yes, sir. 
Q. Are you acquainted with the '54 Oldsmobile Eighty­

Eight, blue sedan, or hard top, that he owns Y 
A. The one that I know of, yes, sir. 
Q. The ·one you know of? Did, or did not your company 

obtain that car from the Wytheville-I mean the Pulaski 
Motor Co.? 

A. Yes, sir. According to our records, we picked it up. 
Q. What day did you pick it up Y 
A. December 19th-December 21, 1955. 
Q. You picked it up I!ecember 21, 1955 Y Where did you 

pick it up from Y 
A. At the Pulaski Motor Co., in Pulaski, Va. 
Q. Was, or was not that car in a wrecked condition Y 
A. Yes, sir; it was wrecked when we picked it up. 
Q. Did your company repair it Y 

A. Yes, sir. 
page 135 ~ Q. How long did that car stay in your garage at 

Wytheville, from the time you obtained it in Pu­
laski on the 21st day of December, 1955? 

A. As I stated, from the 21st of December, '55, till the 
-March 12, 1956. 

Q. Until :March 12, 1956? Was that car out of your garage 
from the 21st of December, 1955, till March 21st, 1956 7 

A. Yes; we had the shop foreman check it out, and tried it 
out down the road. It wasn't out of our hands. 

Q. Wasn't out of you all's possession during that period 
of time? · 

A. No, sir. 
Q. That's all. ·Thank you, sir. 

By Mr. Cuddy: Questions, Lanham? 

(Mr. Lanham shakes head) 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You know how many automobiles Abie Hasson has, and 

had access to Y 
A. No, sir. 
Q. You know how many different cars he drove 7 
A. No, sir. 
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Earl D. Bannock. 

Q. Could you say whether or not he drove cars to Roanoke 
during that period? Could you say he drove other cars to 
Roanoke? 

A. No, sir. . 
Q. You don't know who was in the automobile, either, do 

you? 
page 136 ~ A. No, sir. 

By Mr. Cuddy: Stand aside. 
By Mr. Lanham: I have a question to ask him-if he drove 

a car to Roanoke ; if he drove this particular car to Roanoke 
during that time. 

By Mr. Cuddy: I don't see that has anything­
By Mr. Messick: Direct-examination. 
By the Court: On direct-examination he said the car was 

not out of his possession. 
By Mr. Messick: Scales testified that the Oldsmobile 

owned by him was __ driven here. Show absolutely impossible 
for it to be driven here. 

By Mr. Cuddy : He answered the question. 
· By the Court: He's already testified to that Mr. Lanham. 
He asked him-he wanted to make sure he didn't drive this 
car. 

By Mr. Messick: Just one minute-
By Mr. Cuddy: Make any difference what I'm contending? 
By the Court: Let's everybody quiet down. Unless there 

is some other question for this witness-
page 137 ~ By Mr. Lanham: If your Honor please, may I 

ask him one question-drive the car down here t 
I want to make sure he didn't drive this car here during the 
time he had it in the garage. . 

By the Witness : 
A. No, sir. This car was-wasn't out of our possession. 

By the Court: Same question as on direct-examination. 
Does either side want this witness Y 

(The witness, by agreement of Court and Counsel, was ex­
cused.) 

(A ten-minute recess is taken.) 
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(IN CHAMBERS.) 

By the Court: Before we go any further, now that we are 
out of the presence of the Jury, I simply want to say that it's 
my recollection you tried to pin the colored boy down to the 
21st, 22nd and 23rd, and- he told you, if you wanted to make 
it those dates, it was all right with him. That's yesterday. 

By Mr. Messick: Now, I am making this motion, in view 
of the statement of the Court, that on neither day was he 
definite as to the dates. Now, I vouch the record, and the 
record will show that on Monday, when he testified in the 
Hall case, in no uncertain terms, he swore in direct-examina­
tion by Mr. Cuddy, that first time that he came to Roanoke 
was on the 21st, and he came with Hasson and Hall; that, on 
the following day, the 22nd, he crune with Hasson and Hall 

and Coffee, and that on the 23rd, the following 
page 138 ~ day, he also came with Hasson, Hall and Coffee. 
. There wasn't any indefiniteness in his testimony 
as to the days, and in any respect, and I want to court re­
porter to show that he was absolutely certain and positive 
of the dates in direct-examination by the Commonwealth's 
Attorney in the whole case on Monday. Now-and I'll also 
say that in direct-examination by Mr. Cuddy in this trial, 
Mr. Cuddy never asked him what day it was he came, what 
was the date, or anything. And it was only on cross-examina­
tion that I brought out that it was the 21st, 22nd and 23rd, 
and he said to me, that if I wanted to make it those days, it 
was all right with him. But that was-it was not his testi­
mony on Monday. It was in direct-examination by Mr. Cuddy, 
the first time he ever came was on December 21st, and came 
on the following day, the 22nd, and on the 23rd. 

By the Court: Overruled. 
By Mr. Messick: We save the point. The record definitely 

will show that we save the point. We are entitled to show 
that in direct-examination on Monday, the witness, Frank 
Scales, testified that on the 22nd day of December, 1955, and 
on the 23rd day of December, 1955, that he came from Pulaski 
with Jennings Coffee. And we ask that his testimony in that 
connection be put in the record. And he came from Pulaski 
to Roanoke with J enings Coffee, Hall and Hasson. 

By the Court : Think the record, this record, should show 
that we have had the court reporter check his notes taken on 
Monday, and the witness Scales, on Monday, according to 
the records, testified that he and some of the defendants came 

to Roanoke about the 21st, 22nd, and 23rd. All 
page 139 ~ right. · · 

By Mr. Messick: Won't be any question about 
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Frank Scales. 

it. We vouch what the record shows, and as a part of the 
record, put in his testimony as given transcribed by the court 
reporter. Don't you see Y 

By the Court: All right. 

(By agreement of Court and Counsel, the following testi­
mony of Frank Scales, given during the direct-examination 
of Frank Scales by the Commonwealth Attorney, in the case 
of the Conimonwealth of Virginia v. Clarence Robert Hall, 
Hustings Court for the City of Roanoke, Va., April 23, 1956, 
is set forth, as follows:) 

"DIRECT EXAMINATION. 

FRANK SC.A.LES 

''By Mr. Cuddy: 
'' Q. Your name Frank Scales Y 
' 'A. Yes, sir. 
'' Q. Frank, your home in Pulaski, Va. 7 
'' .A.. Yes, sir. 
"Q. Route #3Y 
".A.. Yes, sir. 
'' Q. Do you know Fuzz Hall-Clarence Hall T 
'' A. Yes, sir. 
'' Q. How long have you known him Y 
'' .A.. Practically about two years. 
'' Q. You know Abie Hasson Y 
'' .A.. Yes, sir. 

'' Q. How long you known .Abie Hasson? 
page 140 ~ '' .A. . .A.bout 14 or 15 months. 

'' Q. You know Jennings Coffee Y 
'' .A. I saw him. 
'' Q. When did you first see Jennings Coffee? 
".A.. Came to Roanoke with him. 
'' Q. How many times you come to Roanoke with him T 
'' .A.. Twice. 
'' Q. Frank, just prior to Christmas in December of last 

year, did you come to Roanoke in an automobile! 
'' .A. Yes, sir. 
'' Q. How many times did you come Y 
'' .A.. Came twice with Coffee, and came three times with 

Hasson, here. 
''Q. The first time you came-you remember the date? 
'' A. Around about the 21st. 
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Frank Scales. 

'' Q. About the 21st of December Y 
''A. Yes, sir. 
"Q. Who came with you the first time 1 
'' A. Hasson, and Hall and myself. 
'' Q. Just the three of you f · 
'' A. Yes, sir. 

· ''Q. When you came to-down, what did you do? 
'' A. vV e came to town; we rode around and went over to 

the market. Hall, here, saw his wife and we left. 
''Q. Went on back? 
'' A. (Witness nods head) 
'' Q. Tl:J.e next day, did you come to Roanoke Y 

'' A. Yes, sir. 
page 141 ~ "Q. And who was with you when you came on 

that trip? 
'' A. Hasson, Hall and myself, and Coffee. 
''Q. Three of them besides yourself-Hasson and Hall, 

Coffee-Jennings Coffee-and yourself Y 
"A. (Witness nods head) 
'' Q. When you came in where did you go Y 
'' A. When we first came down here we stopped in Salem, 

then came on in over here. 
'' Q. When you stopped in Salem, did you stop near an 

automobile Y 
'' A. Yes, sir. 
''Q. What happened there? 
'' A. We parked behind this automobile, and we stayed 

there, I'd say around about 40 or 45 minutes. And Hasson, he 
got out and got in a station wagon, and got-when he got there 
-overcoat, and came back out. 

'' Q. And after you left Salem, where did you go? 
'' A. Came to Roanoke. 
''Q. Who came to Roanoke with you then¥ 
'' A. All four of us. 
'' Q. Where did you go in Roanoke? 
'' A. First, I came over here, and then we went back through 

the colored- section, and went out through Orange Ave., and 
went down by this sporting goods store, and went in between 
driveway, between the store and whiskey store, and we went 
in there. We parked behind there for about five minutes. 

''Q. Did anyone get out of the car? 
'' A. Hall. 

page 142 ~ ''Q. Where did he go when he got out of the car? 
'' A. 'Round toward the front. 

''Q. Toward the front of whatT 
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Frank Scales. 

''A. Store. 
'' Q. Which store Y 
'' A. The sporting goods store. 
''Q. Anyone else get out of the carY 
'' A. No, sir ; we went around to the back, 'round there in 

the back. 
'' Q. And how long was it before Hall came back Y 
'' A. About :five minutes. 
"Q. And what was said when he came back? 
'' A. He mentioned a window in the back, and said the job 

was cased, like that. 
''Q. The job was casedT What was said when he came back 

to the automobile! • 
. '' A. Mentioned window that was in the back of the store, 

large window, and said that the job was cased, like that. 

''Juror #2 : What T I didn't understand. 
'' By Mr. Cuddy: Cased. If you don't understand, ask 

questions. 

''By Mr. Cuddy: 
'' Q. Now, then, did you leave there Y 
'' A. Yes, sir; we left there and went back to Salem, and 

went about 7 miles out of Salem; Hasson and them got out of 
the car. 

"Q. Hasson and whoY 
''A. And Hasson asked Hall what was he going 

page 143 ~ to do with me, and Hall said, "I'll take him with 
me, so he won't have to stand in the cold.'' We 

came back and went to place called Casa Loma. 
"Q. What did you go by there forY 
'' A. Hall looking for somebody. 
'' Q. Someone? Who was he looking for Y 
'' A. At the time he said he was looking for Fouts. 
'' Q. All right. 
'' A. And he went down by this house twice, then he came 

back and he went in this place called Casa Loma, and he came 
back out, and said, 'I found it out this time,' and went down 
to corporation limit right above the bridge, and turned over 
to here, our left going down, and he parked in front of white 
house, and he got out of the car and went in, and stayed 
around 45 minutes, and I sit in the car-but I didn't see. 

'' Q. Who was that you were with Y 
'' A. ·Hall. 
'' Q. Then he-when he came qut, what happened Y 
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Frank Beales. 

'' A. He was talking about somebody-was cussing and said 
something about a deal going to be pulled, just like that. 
When he came back out he said that the deal was going to be 
pulled, just like that, and he talked all the way back until 
we picked Hasson up. 

''Q. You picked Hasson up, and Hall up, in Salem! 
''A. Yes. 
"Q. Where did you go? 
"A. Went home. 
'' Q. All right. Then that was 23rd of December, was it 7 
'' A. About the 22nd. 
''Q. 22nd f All right. Did you come back again with themf 

'' A. Yes, sir. 
page 144 ~ '' Q. When did you come back with them, the 

next day-time f 
"A. The next day. 
''Q. Who was with youf 
'' A. All of us. 
'' Q. Name them. 
'' A. Hall, Coffee, myself and Hasson. 
'' Q. Where did he take you that day 7 
'' A. I got out over on Henry St. Hasson said he had to 

see somebody about fixing driver's permit, something about 
had to mail something about his driver's permit. I got out 
on the bridge here, and they picked me up around about two 
or four hours later. 

'' Q. When you got out, who was left in the automobile T 
'' A. Hasson, Hall and them. 
'' Q. Hasson, Hall and-
'' A. Coffee. 
"Q. You said about three hours later they picked you upT 
'' A. Um-hum. 
'' Q. Take you back to Pulaski then f 
'' A. Yes, sir. 
"Q. Did they have some talk when they picked you up, 

about any instruments of any kind f 
'' A. He mentioned something about some tools and some 

rollers-Hall, he mentioned. 
"Q. As well as you can remember, state exactly what Hall 

said about those. . 
'' A. I know he said he needed three rollers and a bar. 

'' Q. Three rollers and a barf 
page 145 ~ '' A. Yes, sir. 

'' Q. Believe you all went on back to Pulaski f 
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Frank Scales. 

"A. Yes, sir. 
'' Q. And best you can fix was on the 23rd day of December, 

1955? 
'' A. Yes, sir. 
'' Q. Frank, was there any discussion about serial numbers 

on guns? 
'' A. There was discussion with-about serial numbers on 

the guns at the time we went to this fellow's house. 
"Q. What was said about serial numbers! 
'' A. Something about removing them, or add another one 

to them. 
"Q. Who made that statemenU 
"A. Me and him in the car then. (Witness points) 
'' Q. Just you and him in the cart 
"A. ("Witness nods head) 
''Q. Now, Frank, some few days after Christmas were you 

in Pulaski? 
' 'A. Yes, sir. 
'' Q. Did you see Jennings Coffee Y 
'' A. I saw him in front of a barber shop. 
'' Q. And what-how was he travelling? 
'' A. In a red maroon ],ord, or red maroon Mercury. 
"Q. And what was in that automobile? 
'' A. Was guns like this. (Witness points) 
"Q. How many guns did you see in that automobile? 

'' A. I couldn't say-more than one. 
page 146 ~ '' Q. More than one Y 

'' A. Yes, sir. 
''Q. Did you-can you estimate about the number that you 

saw¥ 
'' A. The back end was up. I do know I saw more than­

I'd estimate it around about 15 in it. 
'' Q. More than 15 t Frank, when you saw those guns in 

the car did you hear any discussion with anybody about guns Y 
"A. Well, I heard discussion about making a deal to sell 

some. 
Q. Who was in that discussion? Who was talking about the 

sale of the guns Y 
A. It was some stranger; I don't know him well. In fact, 

I didn't know Coffee at the time. He came first, and I knowed 
Coffee ; I had seen him twice,_ that's the reason I know it was 
him. Otherwise, I don't know. 

'' Q. You heard discussion there about guns Y 
"A. (Witness nods head) 
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James E. Lemon. 

'' Q. Did you hear discussion in another barber shop about 
-guns! 

"A. Yes, sir. 
"Q. Who was that with Y 
''A. Well, I went down East End, and I was in there, and 

Hall came in. I was in there talking to fellow-barber-Hall 
came in. He mentioned guns, like that, and said he had a deal, 
and fell ow give him some money, and said, 'I give you the rest 
later on.' Me and him came up the street, and I borrowed a 
dollar from him. 

''Q. What did they say about guns at that time? 
page 147 ~ '' A. Talking about uniform match, or some-

thing-shooting match arranged. 
'' Q. Say how many guns to be delivered Y 
'' A. Somewhere in the thirties. 
'' Q. Somewhere in the thirties Y 
"A. Um-hum. 
''Q. Did you see approximately how much money was 

passed? 
'' A. When he pulled out his money in his pocket-he had it 

in his pocket-he pulled a dollar out to give me-I saw around 
about six or seven twenties, some ones. 

'' Q. And who gave him that money; you see the man when 
he gave it to him Y 

'' A. He said-first he gave him some, and said he had to 
borrow some. 

"Q. Operator of the barber shop t 
'' A. Yes, sir. 
''Q. That was in Pulaski, Va. 
"A. Yes, sir." 

• • • • 
JAMES E. LEMON, 

• 

a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mr. Lemon, you are Officer Roanoke Police Dept. t 
A. Yes, sir. 
Q. What's your rankY 
A. Sergeant. 
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J arnes E. Lemon. 

Q. On the night of December 26, 1955, or the 
page 148 ~ early morning of December 27, 1955, did you ar-

rest Jennings Coffee Y 
A. Yes, sir. 
Q. Where did you arrest him Y 
A. At his home. 
Q. Where was his home Y 
A. In the sixteen hundred block-fifteen or sixteen hun­

dred block, Patterson Ave. I don't know the exact number; 
I know where the house is. 
· Q. What time did you arrest him Y 

A. It was shortly after twelve, midnight. 
Q. Shortly after twelve, midnight? Then that would be on 

the night of the 26th of December, or early morning hours of 
the 27th? 

A. 27th, what it was. 
Q. Just shortly, you mean, a few minutes after midnight, 

or ten minutes, or what Y 
A. Ten-at about 12 :10 or 12 :15. 
Q. About 12 :10 or 12 :15. Did you put him in the Roanoke 

City jailY 
A. Yes, sir. 
Q. You know how long he was kept in jail! 
A. No, sir. 
Q. That's all, sir. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Lemon, he was arrested on a warrant from another 

jurisdiction, was he not? 
A. Yes, sir. 

page 149 ~ Q. From Pulaski County? 

By Mr. Messick: Not a question of what he was arrested 
on. 

By Mr. Cuddy: I certainly think we are going to investi­
gate this case, and I want the Jury to know he wasn't ar­
rested at that time on this case. 

By the Court: It's proper. 
By Mr. Messick: Save the objection. 

Bv Mr. Cuddv: 
·q. He was ·arrested from complaint from another jurisdic­

tion? 
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James E. Lemon. 

A. Yes, sir. 
Q. Pulaski County, wasn't iU 
A. Yes, sir. 
Q. At that time did you see an automobile, or was an auto-

mobile involved? 
A. Yes, sir. 
Q. What automobile was it? 
A. The teletype was on a Ford, to pick up a Ford, including 

Jennings Coffee, and another unknown subject. 

By Mr. Messick: We object to all that. 
By Mr. Cuddy: I think it's absolutely proper to show why 

he ,vas picked up, and under what conditions. 
page 150 ~ By the Court: I think it's proper. Had 

nothing to do with this case. 
By Mr. Messick: He's already shown that. 
By Mr. Cuddy: I think more than that. 
Bv the Court: What is vour decision? 
By Mr. Cuddy: I think ·that should be explained out of the 

presence of the Jury. I'll be glad to step up there. 
By the Court: Go ahead. Any object.ion Mr. Messick can 

make-

By Mr. Cuddy: 
Q. Was an automobile taken into custody? 
A. No, sir. 
Q. Later on, did you take one in custody? 
A. We turned that over to Capt. Allman, and all the inf or­

mation. 

By Mr. Messick: One :r;ninute, if your Honor please. One 
simple question that I asked him as to when he arrested this 
man, and he has told us that, shortly after 12 :00 o'clock. Mr. 
Cuddy has proved that it was from another jurisdiction; that 
was on a warrant. 

By the Court: I don't know. Can you connect it up? 
By Mr. Cuddy: I think that the Court should 

page 151 ~ understand that-I don't think in the Court rules 
on it, it should be before the Jury. If it's wrong, 

it would be prejudicial to that case. 
By the Court: Better take it up in chambers. 

By Mr. Cuddy: 
-' Q. Mr. Lemon-
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James E. Lemon. 

By Mr. Messick: If your Honor please, we put Mr. Lemon 
on for one purpose: to prove that on the early morning hours 
of the 27th dav of December that this man was in jail-Jen­
nings Coffee; that he was arrested. 

By the Court: I understand that you are objecting. That's 
the reason¥ 

Bv Mr. Cuddy: My witness. It's all right. 
Bv Mr. Messick: It's not any part of anything that we 

brought out on direct examination. 
By the Court: I don't know whether he can connect it up 

in any way with the direct examination. That's what we are 
here to find out now. 

By Mr. Cuddy: 
Q. Mr. Lemon, you and Officer Moore went up there to 

make a arrest T 
A. That's right. 

Q. Did you also search an automobile? 
page 152 ~ A. Car was searched; yes, sir. 

Q. Who's automobile was it? 
A. Both cars-two cars searched-both cars were searched 

Mercury and a Ford. 
Q. Who did the Mercury belong to? 
A. Belongs to Fouts. 
Q. Where was it located? 
A. Setting in Jennings Coffee's house. 
Q. .And what was found in the rear of it? 
A. Crow-bar, coveralls and pistol. 
Q. That's what I want to show-in his automobile? 
A. Yes, sir. 

By Mr. Messick: I object. 
By Mr. Cuddy: I submit that's proper in this case, when 

he shows arrest. Certainly evidence that these two people 
were together, jointly indicted, evidence all through that the 
place was broken into with crowbar, and found in his auto­
mobile the second night. After the arrest, crowbar and cover­
alls and guns-I think it's proper. 

Mr. Messick: Your Honor-
By the Court: Mr. Cuddy, it appears to me that is not 

proper on cross examination, but if you want to put this wit­
ness on as your witness-

By M:r. Cuddy: If the Court rules it is not 
page 153 ~ proper as a cross examination, I'm perfectly will.:. 

ing that he be taken as a Commonwealth witness. 
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Biirrell Shumate. 

By the Court : I think you can take him as your witness, 
but not on cross examination. 

By Mr. Lanham: If your Honor please-
By the Court: And it appears that you could have put him 

on at the conclusion of defendant's evidence. 
By Mr. Lanham: tf your Honor please, this involves my 

client, Mr. Fouts, and nobody, according to my recollection, 
has testified how they broke in. Somebody testified that he 
broke in, and he's brought a part of a door here to show 
break-in. Nobody found any crowbar. Rested its case-the 
Commonwealth rested its case, and now wants to take up the 
defense. 

By the Court: There was evidence by one witness that it 
appeared a crowbar had been used, that the damage indicated 
that a crowbar had been used. 

By Mr. Cuddy: And the section of the door was intro­
duced. 

By Mr. Lanham: Nobody had a crowbar. 
By the Court: I'm going to sustain the objec-

page 154 ~ tion of Mr. Messick. . 
By Mr. Cuddy: Shall I ask him now, or at the 

conclusion of the evidence? 
By the Court: I think it would be better if you let them 

conclude their evidence. If you wish to put him back on at 
that time, you may do so. 

By .M:r. Cuddy: I reserve the right to put him on at the 
conclusion of the evidence, and Mr. Moore. 

By the Court: All right, sir. 

Witness stands aside. 

BURRELL SHUMATE, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

· DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mr. Shumate, where do you live, sir? 
A. I live at Garden City. 
Q. What do you do? 
A. I'm a business agent for Iron Workers Local #697. 
Q: Business agent for Iron Workers Local #697? · 
A. Yes, sir. 
Q. Do you know Jennings Coffee? 
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Burrell Shumate. 

A. Yes, sir. 
Q. Mr. Shumate, do you know where he worked before he 

went to work for the Tidewater Construction Co. Y 
· A. Yes, sir. 
page ·155 ~ Q. Where did he work, sir? 

A. He worked at G. E. plant for Roanoke 
Engineering Co. on defense job. He was referred to the G. E. 
plant for Roanoke Engineering Co. 

Q. Is this the slip that showed that he was working at the 
-for the Roanoke Engineering Co., and was transferred from 
there to the Tidewater Construction Co.? 

A. This shows he was 'ref erralell to the job to go to work­
duplicate copy of our referral slip. 

Q. ·what time was he supposed to go to work for the Tide­
water Construction Co.? 

A. On Tidewater Construction Co. job, I called him up­
General Electric job-on the 5th-on the 6th, night of the 
6th, and told him to come to Tidewater Construction Co. job 
on the following day as iron worker-welder. 

Q. Is that your slip? 
.A. Roanoke-for Roanoke Engineering. 
Q. Is that the one, #697, bearing date of December 26th, 

transfer! · 
A. That is correct. 

By Mr. Messick : We offer this in evidence, if your Honor 
please. I'll show it to the Commonwealth Attorney. 

By the Court: No objection to it. 
By Mr. Cuddy: Don't see that has any connection to the 

case. But if he wants to put-
page 156 ~ By the Court : It's a question of showing he 

was working for that company, before he worked 
for Tidewater Construction Co. 

Bv Mr. Messick: 
.. Q. (Reading paper) Iron Workers' Local. Member of 

Local, 1955. Names Jennings F. Coffee; Occupation-Iron 
Worker; Rate-$2.85 per hour. Contractor-Tidewater Con­
struction Co. Superintendent-Mr. Smithers. Lone Star 
Cement Plant. Business Agent-W. B. Shumate. Is that the 
transfer from one plant to the other f 

A. That's correct. Transfer Slip #1. . 
Q. Now, Mr. Shumate, it is in evidence here that on the 

morning, approximately 12 :10 A. M., of December 27, 1955, 
that Mr. Jennings Coffee was arr~sted, and placed in jail 
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Burrell Shitmate. 

in Roanoke City. Do you know if he was confined in jail, 
either in Roanoke, or in Pulaski, Va., for any period of time, 
and if so, what period of time was iU 

A. Only thing that I know, that he was in Pulaski jail 
when I talked to him, at that time. 

Q. "\Vhen was it, sir? 
A. That was-that was on a Thursday after the Christmas 

holidavs. 
Q. "\¥ell, Monday was the 26th, Tuesday was the 27th, 

Wednesday was the 28th, and 29th-
A. Approximately the 29th; I don't know exactly. 
Q. You know how long he stayed in the Pulaski County 

jail? 
A. Not the exact days ; no, sir. 

By Mr. Messick: You gentlemen admit it with­
page 157 ~ out having to teletype to the Pulaski jail to get 

the jail records to prove it? 
By Mr. Cuddy: Mr. Messick, if you verify that the date 

of release is correct, I'm ,villing to accept it. 
By Mr. Messick: He was in jail from the time of his ar­

rest until February. 
By Mr. Cuddy: Not the 19th; he was arrested out here on 

February 11th. 
By Mr. Messick: If you will just hold your horses, I '11 

get the exact date. Well, it was December 27th, and 28 days 
more after that he was confined. 

By Mr. Cuddy: I'm perfectly willing to do this: No cer­
tainty over that. I'm pe1·fectly willing that the jail records 
be called over the 'phone. Have the Sergeant of the City of 
Roanoke get the date of the commitment, and the date of re­
lease. 

By Mr. Messick: Perfectly agreeable to me. 
By the Court: All right, Mr. Messick, get that informa­

tion. 
By Mr. Messick: Just want to show he was in jail. 

By Mr. Messick: , 
Q. Mr. Shumate, coming down to the 24th day of December, 

1955, did you see Mr. Coffee that day? 
A. Yes, sir; Mr. and Mrs. Coffee both came to 

page 158 } our house about-around 2 :00 or 2 :30, and stayed 
approximately a hour, and brought me and my 

wife-brought a Christmas present. 
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Burrell Shumate. 

By Mr. Cuddy: What dateY 

A. December 24th. 

By Mr. Messick: 
Q. December 24, 1955. You say that they came to your 

house around 2 :00 or 2 :30 Y 
A. Yes, sir. 
Q. And staved about an hour? 
A. Hour, or hour and a half; getting up late in the afte.rR 

noon. 
Q. Brought you and your wife a Christmas present 1 
A. That's correct. 
Q. That's all. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Shumate, this slip that was introduced into evidence, 

did you write that Y 
A. I wrote one, and I believe my secretary wrote one. 
Q. But this is merely authorization to transfer from one 

job to another Y 
A. That's right. 
Q. "Whether or not he went down on the job, you don't 

know? 
A. No. 
Q. The only thing you were authorizing him, he might transR 

fer jobsT 
A. Yes, sir. 

page 159 ~ Q. You don't know what happened to him after 
that! 

A. No, sir. 
Q. You don't know where he was, except the few times you 

saw him? 
A. Going to the job, I might see something-might have 

seen him. 
Q. You certainly don't know where they were during the 

month of December? 
A. That's correct. 
Q. Both these men members of your organization Y 
A. Yes, sir. 
Q. I believe you said that you went to Pulaski, and saw 

them in jail, you think, December 29th Y 
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Burrell 8h1.1,mate • 

.A. Somewhere in the neighborhood of it; a few days after 
they was arrested. 

Q. You don't know when they were arrested Y 
A. Don't know exactly when they was arrested. 
Q. I believe you went on bondf 
A. I'm on Fouts' bond. 
Q. I believe you also came and wanted to get off that bond f 
.A. That's correct. 

By Mr. Cuddy: All right. Stand aside. 

Bv Mr. Messick: 
0

Q. Mr. Shumate, question Mr. Cuddy asked you-I want to 
refresh your recollection. He asked you if you know whether 
or not Mr. Coffee transferred to the Tidewater Construction 
plant down at Botetourt County. Did you, at any time in 

December, 1955, go to that plant! 
page 160 } A. Yes, sir; constant visitor to the plant, at 

least once a week. 
Q. Tell the Jury whether or not you saw Mr. Coffee work­

ing at the Tidewater plant in Botetourt County, Lone Star 
Plant. 

A. The first time I seen Coffee, he was working up in the 
chutes in the silos. 

Q. When was that 7 
A. It was either the 18th or 19th of December. I just don't 

know the-exactly the date. 19th I was called down by Mr. 
Smithers in a dispute on millwrights, about a valve that goes 
on the ends of the chute down there-connecting them. Jack 
Gibson was in one chute, Coffee was in the other, and Jack 
Burton welding some enclosure on a small chute coming down 
through there, and got them all down in there, and they showed 
me the way the valve went off. 

Q. You told us you thought it was the 18th or 19th. 18th 
was on a Sunday in December. 

A. Well, I keep a record of my activities. It was Christmas 
week. 

Q. Christmas week? 
A. Yes, sir. 
Q. So that you could be certain about the dates and activi­

ties of yourself, would you kindly refer to your records, and 
tell us what day it was during Christmas week you saw Mr. 
Coffee? · 
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B'll,rrell Shumate. 

Bv Mr. Cuddy: He's attempting to contradict his own wit­
ness. He's already made a statement, positive statement as 
to the dates on direct examination. That's his witness, all;d 

how he wants to contradict him. 
page 161 ~ By Mr. Messick: Well, it just so happens it 

wasn't my witness. 
By Mr. Cuddy: What? 
By Mr. Messick: No witness belongs to anybody. 
By Mr. Cuddy: You put him on; you vouch for him. 
By Mr. Messick: I put him on, and you were the man that 

asked him whether or not he knew that Mr. Coffee actually 
transferred. All right, you were the one that brought that 
out. Then-

By the Court: There's no disagreement about that part of 
it. There's a question about the 18th or the 19th, and he made 
a definite statement he was there and saw this man working 
on the 18th or 19th. 

By Mr. Messick : I'm asking him the same as any witness 
has the right to do, who keeps a record of their activities, to 
ref er to his records and to come here, and tell the Jury the 
date that he was there. 

By the Court : Can you give us a correct date Y 
By the Witness: I could, sir, but I don't have the records 

with me. I keep a record of my activities day by day, and 
who I meet, and who I talk to, in records as to my activities. 
It was in the week of Christmas holidays, I do know. Mr. 

Smithers, the man who called me down-
page 162 ~ By the Court: Didn't you say it was the 18th 

or 19th 7 

A. I could be mistaken. I can't keep dates in my mind. 

By the Court: Did you check this information before you 
came to court Y 

A. No, sir. 

By the Court: Did you know you were going to be put on 
the witness stand Y 

· A. No, sir. 

By the Court : How did you fix the 18th or 19th as dates? 

. A. Sometime in that part of the month, latter part of the 
month, when it was. 
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Burrell Shumate. 

By the Court : All right. 
By Mr. Messick: He wasn't put on, if your Honor please, 

in regard to this information whatsoever. The first time he 
was ever asked about it was on cross examination. 

By Mr. Cuddy: I didn't ask him one word-
Bv Mr. Messick: You asked him if vou-if he knew whether 

he transferred. ., 
By Mr. Cuddy: I asked him? 

page 163 ~ By Mr. Messick: Then I asked him-
By the Court: As I understand it, he has no 

record to present to check from now. 
By l\fr. Messick: But he has it, and will get it. 
By the Court: I don't know how long it will take him to 

get it. 
By Mr. Messick: I'm going to ask him, when he leaves 

the stand, to go get it. 

Q. Will you, when you leave the witness stand, will you go 
get your records! 

A. I will. I keep a little note book. 
Q. Will you go get them? 
A. Yes, sir. 

Bv Mr. Cuddv: 
., Q. You think it was the 18th or 19th? 
A. I couldn't say that. 
Q. That was your recollection T 

By Mr. Messick: It's apparent to anybody. 
By Mr. Cuddy: If your Honor please-
By the Court: Don't let's argue. You '11 have your chance 

to argue it. 
page 164 ~ By Mr. Messick: The 18th was Sunday, and 

everybody knows they don't work on Sunday. 
Bv the Court: This witness made a statement it was the 

18th or 19th, two days he said; shown by the evidence this 
man was at work. 

Bv Mr. :Messick: That's the reason I wanted the records 
checked, to get the truth, that's all. 

By Mr. Cuddy: I submit it's not proper for him to con­
tradict his witness. 

By Mr. Messick: I'm not contradicting anybody. 
By the Court: If he can present a record to show he made 

up this record-· 
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M. 0. Oochra'fl,. 

By the Witness: Your Honor, I don't know whether I can 
get back here before you adjourn. 

Bv the Court: I don't know-between you and Mr. Messick. 
Bv Mr. Messick: It just so happens, Judge, that it's possi­

ble the records are the best evidence, and I'm asking him to 
get them and bring· them as soon as he can. That's all I can 
do. 

By the Court: Whether he gets them in time 
page 165 ~ is another matter. Let's have the next witness. 

M. 0. COCHRAN, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

Bv Mr. Lanham: 
"Q. Mr. Cochran, state your name and your business to the 

Reporter, please. . 
A. Det. Sgt. l\L 0. Cochran, Roanoke Police Dept. 
·Q. You know Mr. Cochran, Fouts Y 
A. I've known him for a good many years. 
Q. You both live in Roanoke 7 
A. I'm a Roanoke boy, and I believe he is-except the first 

time I met him. 
Q. Will you state that prior to the time that he was ar­

reRted, charged with having possession of some guns, whether 
you gave him your card? 

A. I did, sir. 
Q. And asked him to try to help you to find out if he pos­

sibly could, what-who had broken into the place, or what 
happened to them. 

A. He came to the Police Dept. bureau one morning for the 
purpose of getting some coveralls which had been taken from 
him at the time of his arrest here. At that time I talked to­
with him, and we already had information to the effect-

By Mr. Lanham: Just a minute-
By Mr. Cuddy: I think he has a perfect right 

page 166 ~ to explain; 
By Mr. Lanham: Hearsay information. I want 

you to tell the fact, only. 
By Mr. Messick: Let him answer the question. · 
By the Court : Go ahead and answer the question. 
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By the ·witness : 
A. We gave out cards to people for the purpose of getting 

information, which I had hoped Fouts was in a position to 
give. He was a close friend of Jennings Coffee, and saw right 
much of him. 

By Mr. Lanham: Now, just a minute. If your Honor. 
please, it's perfectly all right for a officer to make insinua­
tions or things of that kind, but his question should be re­
sponsive to what was asked. 

By Mr. Cuddy: He was. 
By Mr. Messick: We object to any comments of that kind. 

Asked him whether or not he gave this man his card, and 
asked him to try to get some information for him in regard 
to this Owen-Weaver robberv. 

By the Court: I think he.'s entitled to explain why. 
By Mr. Messick: We didn't ask him why. 
By the Court: I think he's entitled to explain. 

By Mr. Messick: As far as Mr. Coffee is con­
page 167 ~ cerned, I except. 

By Mr. Lanham: I except as to Mr. Fouts. 
By the Court: All rig·ht. Go ahead. " 

By Mr. Lanham: 
Q. Now, you knew he was an iron worker, and worked at 

iron construction work, did you not T 
A. I guess in a way, I did. I didn't actually know of my 

own knowledge. I do now. 
Q. In other words, you don't know much about him? 
A. I don't know much about him. And when I was a young 

boy in high school, I had several dates with his sister, but 
at the time I was 12, or 15, maybe 16 years old. · 

Q. So you did give him your card, and asked him that if he 
found out, or learned anything, to get in touch with you Y 

A. Absolutelv. 
Q. .And that "was the occasion when he came down here to 

pick up his clothes T 
A. That was when I talked to him. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Cochran, he came down to pick up coveralls? 
A. Yes, sir. 
Q. He come down to pick up anything else? 
A. I'm reasonably sure, just a pair of coveralls. I talked 

with him, and told him he'd have to contact Capt. Allman 
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about it-any one of the things he wanted, and the only thing 
I distinctly remember is coveralls, which had been 

page 168 ~ taken from him at the time of the arrest, or from 
the automobile. 

Q. Vvas a bar mentioned by anybody? 
A. I don't remember him mentioning a bar. 

By Mr. Cuddy: All right. Stand aside. One other ques­
tion: 

Q. You gave him the card, which is a information card on 
the Police Dept. Y 

A. Usually give that to informers. 
Q. You didn't get information from him Y 
A. No, sir. 

Bv ::Mr. Lanham: 
.. Q. When he was arrested, you took that card off him T 
A. I didn't take that card· off him. 
Q. Did it have your private telephone n,umberY 
A. I think it had my private home and office; all the rest 

of them did. . 

Witness stands aside. 

DOROTHY FOUTS, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Lanham: 
Q. State your name, please. 
A. Dorothy Fouts. 
Q. And you are the wife of William Ray Fouts, the def end­

anU 
A. Yes, sir. 

page 169 ~ Q. And where do you live? 
A. Salem Turnpike. 

Q. Beg pardon T 
A. Salem Turnpike. 
Q. After your husband was arrested-you recall the dayf 
A. He was arrested-do you mean this last time Y 
Q. Um-hum. 
A. February 11th, on Saturday. 
Q. ·February 11th? 
A. Yes, sir. 
Q. Now, going back to Christmas, you remember where 

your husband was on Christmas EveY 
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A. I went to the gTocery store Christmas morning, Christ­
mas Eve morning, and brought groceries home, and that after­
noon he stated he was going back down town, and I asked 
him to bring me some Christmas tree lights home, and be­
cause I was afraid they'd burn out, and he did. 

Q. What time did he get home? 
A. .A bout 8 :30. 
Q. All right. Now, after that what happened; where was he 

after that? 
A. He stayed home, and helped me finish decorating Christ-

mas tree. 
Q. Did he go out after that, Christmas night? 
A. No, sir. 
Q. Stayed home all nig·ht Y 
A. Yes, sir. 

Q. And he was there 'till the next day Y 
page 170 ~ A. Yes, sir. 

Q. You were there all the time Y 

By Mr. Lanham: Cross examination T 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You are Fouts' wife? 
A. Yes, sir. 
Q. Do you live just off the Salem Turnpike Y 
A. Yes, sir. 
Q. Your home is a small white house, sits behind a big white 

house, isn't iU 
A. Yes, sir. 

By Mr. Lanham: One more question. 

Q. You state whether or not ·your house was searched right 
about that time, or prior to that time, by the police? 

A. My house was searched right after Christmas. 
Q. Searched right after Christmas? 
A. Um-hum. 
Q. Searched by the police, do you Imow? 
A. I don't know; I wasn't home. I did know when I went 

home on Tuesday night. I noticed that my house had been 
searched. 

Q. Searched? 
A. I wasn't home. 
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By Mr. Cuddy: Judge, I do have some questions. Permis­
sion to go ahead Y 

page 171 ~ By the Court : Yes. 

By Mr. Cuddy: 
Q. Mrs. Fouts, do you remember talking to Capt. Allman 

about this case? 
A. Yes, sir. 
Q. You did talk to him Y 
A. Yes, sir. 
Q. "\Vhere did you talk to him Y 
A. Downstairs in his office. 
Q. In his office, Detective Dept. of the City of Roanoke Y 
A. Yes, sir. 
Q. ·when was thaU 
A. I reallv don't know the exact date. 
Q. But you remember being there and talking to him, don't 

you? 
·A.Yes. 

Q. And you talked to him about this case, didn't you Y 
A. Yes, sir. 
Q. Aud dicln 't you tell Capt. Allman that you and your 

husband went to Jennings Coffee's house on Christmas Eve, 
and that Jennings Coffee and your husband left the house 
and were gone for a while, and you didn't know where they 
went. Didn't you make that statement to Capt. Allman? 

A. I don't remember. 
·Q. You don't remember! 
A. No. 
Q. You don't deny it, do you Y 

A. I don't remember. 
page 172 ~ Q. I say, you don't deny it, do you Y 

A. I really don't know. · 
Q. You don't know whether you made that statement or not Y 
A. No, sir. 
Q. All right. Stand aside. 

By the Witness (Continuing) 
A. It's been so long ago. 
Q. What was your question Y 
A. It's been so long ago, I can't remember that far back, 

sir. . 

· Witness stands aside. 
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EDGAR L. WINSTEAD, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. You are Mr. Edgar Winstead, Sergeant of the City of 

Roanoke? 
A. Yes, sir. 

· Q. At my request did you-rather, Mr. Cuddy's request, 
both of us requests, did you ascertain-at the request of all of 
us then-did you call the Pulaski jail to find out what period 
of time Jennings Coffee was confined in the Pulaski jail, from 
the 27th of December on Y 

A. I called, and the desk report-jail report-says that 
Jennings Coffee was confined in the Pulaski County jail on 

December 27th, 1955, at 2 :15 P. M. 
page 173 ~ Q. December 27, 1955, at 2 :15 P. M. f 

A. Yes, sir. 
Q. And when was he released 7 
A. January the 27th-23rd, 1956, at 5 :30 P. M. 
Q. January 23, 1956, at 5 :30 P. M. f 
A. Yes, sir. 
Q. Now, that's all. Thank you, sir~ 

By Mr. Messick: Mr. Cuddy, will you agree that after his 
arrest at 12 :10 on the morning of December 27th, he was held 
in Roanoke jail until turned over to Pulaski authorities f 

By Mr. Cuddy: By the time he was taken into custody, until 
the Pulaski officers came after him, he was in custody. 

(Court adjourned for the day at 5 :00 P. M.) 

( Court reconvened the . following day, April 26, 1956, at 
10:00 A. M.) 
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(BURRELL SHUMATE 
is recalled to the witness stand.) 

RE-CROSS EXAMINATION. 

By Mr. Cuddy: :. 
Q. Mr. Shumate, you on yesterday testified having seen 

Mr. Coffee on the job at the Lone Star Cement Co., and you 
gave what you thought was the date you saw him. You further 
testified that you had a book containing your activities, and 
I will ask you if you have that book with you? 

A. Yes, sir; I have my activities from one meet­
page 17 4 ~ ing night through the month of December. I was 

incorrect in my answer yesterday. I was on the 
Lone Star Cement Plant the 12th and 22nd. Beginning my 
day I placed pickets on the Ninth St. job, and also checked 
B. F. Price job; N. & W. Car Shop ; also checked disputed 
work at Lone Star Cement Plant in regard to valves. That 
day I called Jack Gibson out of one hopper, and Coffee out of 
the other one. The additional welder was beading some chutes 
on the lower end, the valves attached to the hoppers. .A.nd 
it was a dispute between iron workers and millwrights how 
far the iron workers came down in performing their work. 
I discussed how far the chutes come down. 

Q. It was on the 22nd of December that you talked to Coffee 
there? 

.A.. That is correct. 
Q. He was in one chute Y 
.A.. Butts. 
Q. Now, I want you to tell the Jury, as well as you can 

recollect, about what time of day it was. 
A. It was 10 :30, or 11 :00 o'clock, just before lunch. 
Q. And your record shows that was the date you were 

there? 
A. That day, but I don't have the time. 

By Mr. Cuddy: That's all I care to ask the witness. 

RE-DIRECT EXAMINATION. 

By Mr. Lanham: 
Q. Mr. Shumate, how long have you been in your present 

position Y 
A. 8 years, sir. 

page 175 ~ Q. And how long of that time have you known 
the defendant, Fouts Y 
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A. I been knowing Fouts since 1946. 
Q. I see. Worked under your supervision part of this time? 
A. Yes, sir. 
Q. And will you state whether or not he worked pretty 

regular on the job Y 
A. Yes, sir; he worked pretty regular. 
Q. Is he a good workerY 
A. Good mechanic. 
Q. Work steady? 
A. Well, like most iron workers, they'll take a day off now 

and then; that's about all. He worked pretty regular when 
he was working. 

By Mr. Cuddy: 
Q. Got any records for those two datesY 
A. Not through November. 
Q. Then your records that you have went to Lone Star 

Cement on the 12th Y 
A. 22nd I was on Lone Star Cement Plant; only two times 

I was on it. 
Q. What was it you said about the 20th? 
A. 12th month. 
Q. 12th month Y 
A. Yes-22nd, 12th; 12th, 22nd. 
Q. 12th month, 22nd day Y That's the only time you know 

Coffee was there. 
page 176 ~ A. Yes.z sir. 

Q. Ana at the time he was working by himselff 
A. Yes, sir. 
Q. You don't know the time Y 
A. Approximately 10 :00. 
Q. But you don't have any record of it Y 
A. No, sir. 
Q. And prior to this time, before refreshing your memory, 

you thought it was the 18th or 19th Y 
A. That's correct. 

By Mr. Lanham: 
Q. How long were you there T 
A. I was there until after lunch. I stayed and went over 

to the shack where the fellows eat their lunch, and talked to 
several different ones. 

Q. State whether or not he was there at lunch-timef 
A. He was there at lunch-time. 
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By Mr. Cuddy: I don't know how many times they want to 
take them back. 
· By the Court: That should have been asked on direct-ex­
amination. 

By Mr. Lanham: That's all I want to ask, your Honor. 

WILLIAM RAY FOUTS, JR., 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 
By Mr. Lanham: 

page 177 ~ Q. Mr. Fouts, state your name, please. 
A. William Ray Fouts, Jr. 

Q. You are one of the defendants here Y 
A. Yes, sir. 
Q. William, how old are you T 
A. 32. 
Q. Married! 
A. Yes, sir. 
Q. Any children Y 
A. Two. 
Q. How old is the children 7 
A. Five and two ; boy, five; and girl, two. 
Q. Now, will you tell the Jury whether or not you had any­

thing to do with the breaking in of the place of Owen-Weaver 
store. 

A. l absolutely did not. 
Q. Did you have anything to do with stealing anything be­

longing to them Y 
A. I absolutely did not. 
Q. You ever been convicted of stealing anything from any­

body! 

· By Mr. Cuddy: I object to that. 
By the Court: Objection sustained. 

By Mr. Lanham: 
Q. Coming up to question of day or two before Christmas, 

4o you know anything about Mr. Hall being out to your 
house day or two before Christmas Y 

page 178 ~ A. Mr. Hall visited my house, I have no knowl­
edge of it. 

Q. Now, coming back to the time, the first connection you 
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had-one other question; going back to the time of this gentle­
.man over here, Deputy Sheriff, found you out in the woods 
carrying a little sack-how did you happen to go out theref 

A. On a 'phone call at Mr. Coffee's house, requesting us to 
meet him out there in regard to the purchase of some guns. 

Q. Prior to that time, will you tell the Jury whether or not 
you was asked to aid one of the police officers, over there, in 
connection with trying to find those guns Y 

A. I was. 
Q. Who asked you to help find them Y 
A. Det. Sgt. Cochran. 
Q. That's the gentleman Y 
A. Yes. 
Q. Will you tell whether or not he gave you his card t 
A. He did. 
Q. Private telephone number on itY 
A. Yes, sir. 
Q. How long have you known Mr. Cochran? 
A. Several years.· 
Q. A good many years Y 
A. Yes, sir. 
Q. On this occasion you say you got a telephone call; did 

you get that, or Mr. Coffee get it, or both of you get it Y 
A. We was at his house, and we both received the call. 

By Mr. Cuddy: What was the answer? 

page 179 } By the Witness : The man wanted to see both 
ofus. 

By Mr. Cuddy: 
Q. Did you talk to this man on the 'phone Y 
A. No, sir. 
Q. Then your answer is what Coffee told you Y 
A. Yes. 

By Mr. Cuddy: I submit it's improper. I object to it. 
By the Court: As to the telephone call. 
By Mr. Lanham: If your Honor please, as I understood the 

Court's ruling, it was there where the statement was made to 
him, and he acted pursuant to this statement and went to the 
place. 

By the Court: He can tell what he did and with whom he 
did it. 
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By Mr. Lanham: 
Q. Tell the Commonwealth as to this conversation, alleged 

conversation with Pete Scales and Hall. 

By the Court: He can't quote the telephone conversation, 
because he is not a party to it. 

By Mr. Lanham: 
Q. Tell what Coffee said to him pursuant to the call. 

By the Court: Tell about that, but you ·can't tell about the 
telephone conversation. 

page 180 ~ By Mr. Lanham: 
Q. Now, this telephone call came from-to Mr. 

Coffee; what did Mr. Coffee say or do? 
A. Mr. Coffee stated that, after he received the 'phone call, 

he and I engaged in conversation about the 'phone call. He 
said the man wanted to see he and I out on the Buck Mountain 
Road at the dump, in regards to our inquiries around town 
about purchasing some guns, and he asked me would I be 
willing to go out there on the strength of Murray Cochran, 
and also on the man that requested him to try to secure some 
of the stolen property, by going out there, and try to secure 
information for the Police Dept. 

Q. You go out there? 
A. Yes, sir. 
Q. You ever been on Buck Mountain before this Y 
A. Yes, sir; I have. 
Q. How recently Y 
A. At least 9 or 10 years ago, during our working hours, 

and I drove a cab. 
Q. You haven't been there since that time? 
A. No, sir. 
Q. When the officer came up, what were you all doingT 
A. We was examining the guns. 
Q. The officer came up, you said Mr. Coffee had the pistols 

in his pocket and had the rifle in his hand. Where did Mr. 
Coffee get the rifle and pistols,. if you knowY 

A. On the right-hand side of the left branch of the road. 
Q. Close to the road? And what was the con­

page 181 ~ dition of the pistols and rifles, as appearing to 
be new, or rusty 7 · 

A. We didn't have too much time to examine them. 
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Q. Appear to be rustyf 
A. Um-hum. 
Q. Where did you get that bag, that somebody produced 

here, that plastic bag? Where is that plastic bagY By the 
way, the plastic bag-where did you get that plastic bag! 

A. This plastic bag was in the immediate vicinity of the 
-where the guns was. 

Q. Roped in the plastic bag Y 
A. No, sir. 
Q. Laying open? 
.A. Sir? 
Q. Open? 
A. Bag or guns 7 
Q. The guns? 
.A. They were along the road. 
Q. Downside of the road Y 
A. Yes, sir. 
Q. That's where you picked them upY 
A. Yes, sir. 
Q. Rather, where Coffee picked them upY I understand. 

Now, then, what happened when the officer came up! 
A. He asked us what we were doing. 
Q. Who are you talking about, Deputy Sheriff? 
A. Yes, sir. 
Q. Go ahead . 

.A. We told him nothing. 
page 182 ~ Q. Any argument or any fus~, or attempt to 

get away on the part of anybodyY 
A. No, sir. · 
Q. You told him just what happened Y 
.A. I didn't tell him nothing. 
Q. You didn't tell him anything. Who told him you found 

the guns there f · 
A. We told him. 
Q. You told him you found the guns theref 
A. Correct. 
Q. Were the guns found there 7 
A. Yes, sir. 
Q. And now, then, what happened after thaU 
A. Asked me my name, and I give him my name. And he 

asked me if that was my car, and I said, "Yes," and he said, 
"Get me your driver's permit and registration card." 

Q. What kind of car you haveY 
A. '49 Mercury. 
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Q. How old a car is that, by the way, Bill Y 
A. 6 years old. 
Q. '49 Mercuryf 
A. Yes, sir. 
Q. Only car you got T 
A. I had to sell it to feed my babies. 
Q. That's the only car you had Y 
A. Yes, sir. 
Q. 1949 Mercury Y 

.A.. Yes, sir. 
page 183 ~ Q. You been in jail since when Y 

A. 11th of February. 
Q. Been in jail all the timeY 
A. Yes, sir. 
Q. You were in Service during the War, were you notY 
A. Yes, sir. 
Q. What branch of the Service you serve in? 
A. Amphibious forces of the Navy. 

By Mr. Cuddy: That's improper. 
By the Court: That's not material to this case. 
By Mr. Lanham: I've never seen a case-
By the Court: Are you putting his character in issue Y 
By Mr. Messick: I have no objection. 
By Mr. Cuddy: .A.re you going to put his character in issue T 
By Mr. Lanham: Just a minute. Not a question-got a 

right to show what a man's doing, if your Honor please. 
By the Court": No reason in this case to go back to his 

Service in the War. Thats' too far back to have any bearing 
in this case. 

By Mr. Lanham: t want to save the point, if your Honor 
please. 

page 184 ~ DIRECT EXAMINATION. 

By Mr. Messick: 
Q. I'd like to ask you a few questions, sir. I believe you've 

known Jennings Coffee, and have worked with him, have you 
not? 

A. Yes, sir. 
Q. And I also believe that your wife and Mr. Coffee's wife 

are friends, aren't they T 
A. Yes, sir. 
Q. You have visited some back and forth in your home1 
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A. Yes, sir. 
Q. You're both iron workers and you work together, and 

have known each other for some years t 
A. Yes, sir. . 
Q. Now, if I understand you correctly, you testified that 

Mr. Cochran, Mr. Murray Cochran, who is a member of the 
Detective Dept. of Roanoke City, asked you to help him, if 
possible, to locate some of the guns or property that was 
taken from the Owen-Weaver store? 

A. Yes, sir ; he did. 
Q. Do you recall that Jennings Coffee, when asked by Dep­

uty Sheriff Lynch, if he wanted to say anything about the 
guns, replied, ''I'm not telling you anything. I '11 talk to Det. 
Paul Vest?'' 

.A. He said that. 
Q. From information that you had, had Det. Paul ;vest 

made the same request of Jennings Coffee Y 
A. That's correct. 

page 185 ~ Q. Now, after you were requested by Mr. Coch-
ran, and Jennings Coffee was requested by Det. 

Vest, did you and Coffee attempt to locate property that had 
come from Owen-Weaver's 7 
. A. We did. 

Q. I want you to tell the Jury if you circulated around 
town at various places, that you all were interested in buying 
guns? 

A. We did. 
Q. How did it happen to be that you and Mr. Coffee were 

together-I think it was Saturday, 11th day of February that 
Mr. Lynch saw you at.the woods or mountain-how did you all 
happen to be together? 

A. We had came to your office on other matter. 
Q. Was that in connection· with the matter which-for 

which Mr. Coffee had been arrested on the night of December 
26th-early morning hours of December 27th T 

A. Yes, sir. 
Q. But what time were you all at my office 7 
A. I was-I would say 1 :00 or 2 :00 o'clock. 
Q. And from my office where did you go 7 
A. Directly to Mr. Coffee's home. 

. Q. Now, I want you to tell the Jury if you heard the tele­
phone call at Jennings Coffee's home. 

A. You mean the ring, or the conversation! 
Q. The 'phone ring, and hear Mr. Coffee talkT 
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.A. I did. 
Q. Pursuant to that telephone conversation, did you all go 

to Buck Mountain? 
A. Immediately. 

page 186 ~ Q. Did you go in the vicinity of this dumpY 
A. We drove up in the dump. 

Q. Now, approximately how long had you been there when 
Mr. Lynch drove up? 

A. I would say 15 or 20 minutes. 
Q. Now, while you were there, did you hear any shot of· 

any kind fired Y 
A. Yes, sir. 
Q. How many shots did you hear Y 
.A. One. 
Q. Did you see any persons there in the woods, other than 

you and Jennings Coffee, at that time? 
A. I did; I saw a glimpse of a man running through the 

woods. He had on blue coveralls or blue clothes, I couldn't 
tell which. 

Q. Did you make any statement that he "Went that a-way"Y 
A. I did. 
Q. You saw a man running away, and you made the state­

ment that, ''He went that a-way''Y 

By Mr. Cuddy: If your Honor please, this is his witness; 
I submit he should not lead him so very much. He's put him 
on. 

By the Court: Don't repeat your question; don't repeat 
his answer. 

By Mr. Messick : If your Honor please, if I understand 
the rule correctly, this man is a defendant, has been put upon 

the stand. I have a right to examine him. 
page 187 ~ By the Court: You have a right to examine 

him. 
By Mr. Messick: He's not on direct-examination, as far as 

I'm concerned. 
By Mr. Cuddy: If he was not-
By the Court: You called him as your witness. 
By Mr. Messick: I take any witness that's put on the stand 

for anybody, for the purpose of examination, and if he is put 
on by somebody else, I have a right to examine him under 
the law. 

By the Court: As to this matter, I see no necessity for 
your rep ea ting his answers. Let him answer, and you go 
ahead with your next question. 
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By Mr. Messick: Respectfully except, if your Honor please. 
By the Court: All right, sir. 

By Mr. Messick : 
Q. Now, with reference to where you saw this man running, 

and you made the statement to Jennings Coffee that you said 
you made, and that the officer said he heard made, where did 
you see these guns in that bag there Y 

A. They weren't in the bag, Mr. Messick. 
Q. I said, where did you see the guns and bag Y 

A. There's a main road going up into Buck 
page 188 ~ Mountain proper, and there's a road that leads 

to the right, and one to the left, one 30 or 40 feet 
from it, where it is, on the left-hand side, close to the road, 
was where the guns and bag were lying; and at right angles­
to the left-is where I saw this man running. 

Q. If I understand you correctly, then, the guns were found 
by you and Mr. Coffee approximately where you saw this man 
running, is that correct? 

A. That's correct. 
Q. Now, Mr. Fouts, does Jennings Coffee have any red auto­

mo bile, or any red Ford automobile, that you know of? 
A. No, sir.; he has a blue and white '54 Ford Skyliner. 
Q. A man here by the name of Frank Scales has testified in 

this matter. Do you know Frank ScalesY 
A. No, sir. 
Q. When was the first time that you ever saw Frank Scales Y 
A. This spot here. 
Q. Here in this court room Y 
A. Right here. (Witness points) 
Q. Mr. Fouts, said he had a conversation with you when 

you came to the Police Dept. to obtain some coveralls Y 
A. They were overalls. 
Q. Overalls and coveralls, I reckon, are practically the 

same thing, aren't they Y 
A. No, sir. 
Q. Whats' the difference Y 
A. The overalls have straps, and coveralls completely cover 

your body. 
Q. What did you use your overalls forf 

page 189 ~ A. To work in. 
Q. Did you come here to get your overalls? 

A. I came here twicet. 
Q. Did you get·them Y 
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A. No, sir. 
Q. Know where they areY 
A. I don't have the least idea. They didn't have them. 
Q. Few gentlemen in the Police Dept.-

By Mr. Cuddy: Happened to be in Pulaski. They were 
turned over to the Pulaski authorities, Mr. Messick. I think 
he knows that very definitely. 

By Mr. Messick: 
Q. And a pair of overalls you worked in Y 
A. That's right. 
Q. Where were those overalls at the time they were taken 

from you, we '11 say? · 
A. I keep my tools and my overalls in the back of the car 

when I'm working. 
Q. Keep your tools and your overalls­

A. And my tool belt. 
Q. You 're an iron worker Y 
A. Yes, sir. 
Q. Did you have in your car any crowbar! 
A. No, sir. 
Q. Did you have any bars of any kind, or tools of any kind, 

sirY 
A. I think there were two spud wrenches, and 

pag·e 190 ~ I think they found a tire tool in my car. 
Q. Was that in your car Y (indicates) 

A. Yes, sir. 
Q. Tire tool Y 
A. Tire tool. 
Q. Is that any crowbar! 
A. No, sir; spud. A crowbar-you'd see a distinct differ­

ence. 
Q. And what else in the way of tools and everything was 

in your carY 
A. Well, I think there was a pair of pliers, a tool box, and 

it contained several small tools I used in finish work, such as 
end wrenches, crescent wrench, and a plumb bob, rule and 
square, and a 50-foot tape measure. I do believe there was a 
couple of crookers. 

Q.HumY 
A. Role slings. 
Q. Mr. Fouts, after you and Mr. Co:f:tee were arrested by 

Detective-I mean, by Deputy Sheriff Lynch, did Mr. Coffee 
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talk to Det. Paul Vest of the Roanoke City Detective Dept. Y 
A. He did. 
Q. Did you hear the conversation? 
A. No, sir; I did not. 
Q. Where did they talk Y 
A. In a car in back of the one I was settin' in. 
Q. Was there anybody else in the car besides Mr. Vest and 

Jennings Coffee Y 
A. No, sir. 

page 191 ~ Q. About how long did they talk f 
A. I'd say 15 or 20 minutes. 

Q. Mr. Fouts, would you and Jennings Coffee have gone to 
Buck Mountain, at the dump there, on Saturday, 11th of Feb­
ruary, if you had not received this telephone conversation f 

A. No, sir. 
Q . .And that was the sole purpose in you all going there? 
.A. Yes, sir. 
Q. Either you or Coffee attempt in any way to run, or con-

ceal your identity in any respect? 
A. No, sir. 
Q. How long have you lived in Roanoke, this section f 
.A. I was born in Roanoke, but I left for the Service in 1940. 
Q. Born and raised in Roanoke? 
.A. Yes, sir. 
Q . .And lived here all your lifef 
.A. Yes, sir. 

By Mr. Messick: You may cross-examine. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. Mr. Fouts, a crowbar-you are a steel worker, deal in 

tools all the time-a crowbar is usually a good-sized bar Y 
.A. Yes, sir. 
Q. .And these bars, like this (Exhibits) are usually called 

"pinch bars" f 
.A. That is a tire tool. 

Q. What's the difference between this and a 
page 192 ~ pinch bar? 

A. A pinch bar would have two straight edges. 
Q. "\Vould not have the straight edge here, only difference 

between this and a pinch bar is that the pinch bar has two 
straight edges, and this has one curved edge f 

A. Except for these-to change tires. 
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Q. Otherwise, they are exactly alike Y 
A. Similar in appearance. 
Q. But this is rig·ht heavy steel, isn't iU 
A. Good stuff. 
·Q. Made out of good stuff? Mr. Fouts, you at Jennings 

Coffee's house on Saturday night the 24th of December? 
A. Yes, sir. 
Q. You were at his house, then 1 Did you go to Pulaski 

with him on Sunday the 25th? 
A. No, sir. 
Q. You didn't? 
Q. No, sir. 
Q. You deny that you went up there on the 25th! 
A. Absolutely didn't. 
Q. Now, you with him on the night of the 26th Y 
A. Yes, sir. 
Q. You were at his house on the night of the 26th! 
A. Yes, sir. 
Q. You were there early morning of the 27th Y 
A. Yes, sir. 
Q. When the officers arrived? 

A. Yes, sir. 
page 193 ~ Q. Your automobile was at Coffee's home! 

A. Yes, sir. 
Q. You were there? 
A. Yes, sir. 
Q. A.nd out of that automobile they secured this, as you 

call it, "tire tool"? 
A. Yes, sir. 
Q. And a pair of coveralls, or overalls-you want to call 

them? 
A. Yes, sir. 
Q. And a revolver Y 
A. Yes, sir. 
Q. And they were in the front part of the car, weren't they? 
A. I don't recall exactly where they were in the car. 
Q. Your working tools were in the back of the car, in a box, 

weren't they Y 
.A .• That's a tool box. 
Q. In a tool box; and this was not with it 7 And there was 

also a short maul, or sledge hammer with short handle on it, 
wasn't itY 

A. Yes, sir. 
Q. And that was with it? 
A. I don't know. 
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By Mr. Lanham: Where is the sledge hammer Y 
· By Mr. Cuddy: I think probably at Pulaski; 

page 194 ~ I'm not sure. 
By Mr. Lanham: How could it be in Pulaski? 

Bv Mr. Cuddy: He admits he had it. 
By the Court: Go ahead on cross examination. 

By Mr. Cuddy: 
Q. Did you have that hammer! 
A. Yes, sir. 
Q. That was a light sledge hammer, of what you call a 

"maul hammer"? 
A. Hand hammer. 

By Mr. Lanham: We didn't put in anything about a ham­
mer. Couldn't be cross examination about a hammer. We 
don't know anything about that. 

By the Court : Think the evidence is entirely proper. Go 
ahead, Mr. Cuddy. 

Bv Mr. Cuddv: 
.. Q. There was a hammer? 
A. Yes, sir. 
Q. When you were arrested-Mr. Lynch arrested you, yoU: 

denied that there was any guns, that you knew anything about 
any gnnsY 

A. No, sir; I didn't deny it. 
Q. You didn't deny to Mr. Lynch-you hadn't seen any 

guns? 
A. I did not. 

page 195 ~ Q. Later on, you denied you new anything about 
any guns out there? . 

A. He asked me if I-
Q. Didn't you tell him you didn't know anything about it, 

as to any guns? 
A. That's correct. 
Q. Didn't you tell him that you did not have the guns in 

your possession T 
A. I didn't. 
Q. Now did you see Jennings Coffee with the gups in his 

possession? Didn't you tell him thaU ~ . . · 
A. Ask the question over. '. · ·· ·, 

. Q. Didn't yo~ tell Capt; :A-1Im3:n you did not h~ve 'the gun~ 
m your possession Y · · · · . 

A.DidIY , 
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Q. Didn't you also tell him you did not see Jennings Coffee. 
have them in his possession Y 

A. I don't remember telling him nothing other than I didn't 
have nothing to do with the robbery. 

Q. Didn't you deny knowledge of stolen guns, and didn't 
you say you did not have the guns in your possession, nor 
did you see Jennings Coffee with guns, nor did you hear a 
gun fired, as related by Deputy Sheriff Lynch Y . Didn't you 
tell Capt. Allman that? 

A. No, sir. 
Q. You deny you told him thaU 
A. Yes, sir. 
Q. You know you wanted to go out there to look at guns Y 

A. No, sir. 
page 196 ~. Q. No names? 

A. No names mentioned. 
Q. And where were you to buy these guns~ 
.A. I didn't know we was going out there to secure the guns 

until we got there, and found guns. 
Q. I thought you said you were going out there to look at 

guns! 
A. In his c·onversation; I didn't know the guns was there 

until I arrived. 
Q. And when you got there, you found these (Exhibits 

guns )-are the four guns you found, aren't they? 
A. Yes, sir. 
Q. You talking about them being so rusty; here's a place 

of rust; here's a place of rust. Any other rust on those guns Y 
A. There were at the time. 
Q. They 're all blue guns. Rust will remove the blue. Point 

out the places other than that place. 

By Mr. Lanham: I object to him testifying. 

By Mr. Cuddy: · 
Q. You 're a steel worker-

By the Court: I think the evidence is entirely proper, Mr. 
Lanham. 

Bv Mr. Cuddv: 
"Q. Why on" earth would you be dragging something like 

this up through the woodsf (Exhibits plastic bag) 
A. I wasn't dragging it through the woods. It was in the 

roadway. 
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page 197 } Q. You had it in your hands f 
A. Yes, sir. 

Q. That was what the guns was wrapped in Y The guns were 
right there with that bag, weren't theyY 

A. I didn't see the guns wrapped in that bag; n,o, sir. 
Q. When you came up through the woods, you were some 

little distance away from the car, weren't you Y 
A. 30 or 40 feet. 
Q. The guns were not on the roadway, were they? 
A. They were. 
Q. Did you carry them into the woods Y 
A. No, sir. 
Q. Who carried them Y 
A. I don't have the least idea. 
Q. You saw them in the woods? 
A. I did not; I saw them in the road. 
Q. You didn't see Jennings Coffee drop those guns Y 
A. My back was turned to Mr. Coffee. 
Q. You and Jennings Coffee came walking toward the car, 

didn't you? 
A. I assumed he was walking toward the car, and I was. 
Q. Mr. Lynch stepped out from behind the car and told both 

of vou to walk back to where you dropped those guns Y 
A. He did. 
Q. And you walked right back to the spot the gun,s were on 

the ground? 
A. I didn't see where the guns were laying on the ground 

then; he picked them up. 
page l.98 } Q. You and Jennings Coffee went there to­

gether, didn't you Y 
A. We went to Buck Mountain together; yes, sir. 
Q. Now, I ask you this: Didn't you tell Capt. Allman that 

you and J cnnings Coffee only went out there to take a drink of 
whiskey! 

A. I don't remember. 
Q. Do you deny itY 
A. I don't deny it; I don't remember telling him. 
Q. Didn't you tell him that the reason you went out there 

to take a drink of whiskey was because you didn't want to be 
seen in town with Jennings Coffee T · 

A. I'll have to give you the same answer. 
Q. Did you, or did you not say it Y 
A. I don't recall it. 
Q. You not denying it T 
A. No, sir. 
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Q. Not affirming itY 
A. No, I'm not. 
Q. You remember talking with Capt. Allman! 
A. I remember him asking me about the robbery, and I 

distinctly remember telling him I do not know, and that was 
the length of our conversation. 

Q. WhaU 
A. I was kept out there for some time. 
Q. Talked to you about being out there! 
A. He did. 
Q. You gave him the reason for going out there Y 

A. No, sir. 
page 199 ~ Q. You deny that Y 

A. I don't deny it, but I don't remember. 
Q. You said "No"; you denying iU 
A. No, I'm not denying it. 
Q. You 're not denying, and not affirming it, but you did 

have quite a little conversation Y 
A. Yes, sir; he questioned me for quite a while. 
Q. And you had been with Jennings Coffee on Christmas 

Eve night, you say. Now, you denying that you went to 
Pulaski with him on Christmas DayY Are you denying that? 

A. No. 
Q. You not denying it? Did you say itY Did you tell Capt. 

Allman you went to Pulaski with Jennings Coffee on Christ­
mas Day? Didn't you tell him where you we11:t, what hap­
pened Y Come on now and answer the question. Where was 
this interrogation aU Interrogation right down here. 

By l\Ir. Messick: If I might interpose just an objection. 
Just a minute, Mr. Cuddy. If there's any written statement, 
it would be the best evidence. 

By Mr. Cuddy: If your Honor please, I have a right to· 
examine the man. 

By the Court: I heard nothing about a written statement. 
Certainly in evidence on cross examination. It is proper. Go 
ahead. · 

By Mr. Messick: If it was a written statement as to their 
conversation Y 

By the Court: Nothing about a written state­
page 200 ~ ment. 

By Mr. Messick: I'm asking if there is a writ­
ten statement. 

By the Court: He's on cross examination. 
By Mr. Cuddy: Mr. Messick put him on the stand for his 
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witness. He certainly ought to remember. Let you have 
him now, and tell what he said. 

By Mr. Messick: If your Honor please, just happens I 
didn't put him on the stand, and I don't-I wanted to state 
the basis of my objection, your Honor. And the basis of my 
objection is, if there's any written statement taken from a 
man, the written statement is the best evidence, and if you 
are going to examine him in regard to it, he should be shown 
the written statement. 

By Mr. Cuddy: Did I ask him any question about written 
statementY 

By Mr. Messick: I'm now inquiring whether the Common­
wealth has in its possession any written statement Y That is 
the best statement; permanent recollection of conversation, 
good or bad, and statement in black and white. 

By the Court: Go ahead. 
By Mr. Messick: I except. 

page 201 ~ By Mr. Cuddy: 
Q. Now, I'm talking about-repeating the ques­

tion to you: did you tell Capt. Allman that you and Jennings 
Coffee went to Pulaski on Sunday, Christmas Day, went up 
there together; this conversation took place when you, Capt. 
Allman and Mr. Bolling, the Chief of Police of Pulaski­
Police Capt. in Pulaski-were in Pulaski jail; you remember 
that? 

A. I remember Capt. Allman being there. 
Q. You remember talking to him? 
A. Yes, sir. 
Q. You remember whether or not you made that statement 

to him? 
A. No, sir ; I don't remember. 
Q. Did you make that statement? 
A. I don't remember. 
Q. Did you go to Pulaski on Christmas Day with Jennings 

Coff.eeY 
A. I don't remember. 
Q. Don't remember Y All right. Now, you were also ques­

tioned in the Police Dept., City of Roanoke, by Capt. Allman, 
were you not Y 

A. Yes, sir. 
Q. You were also permitted to see your wife in the inter­

rogation room, weren't you T 
A. Yes, sir. 
Q. You did talk to your wife, didn't you Y 
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A. Yes, sir. 
· Q. And didn't you tell her not to make any 

page 202 ~ incriminating statements, your lawy~r told you 
to keep your mouth shut Y Didn't you make that 

statementf 
A. Not in those words ; no, sir. 
Q. All right, repeat it in the words you made the state­

ment. 
A. I told her Mr. Lanham was handling my case, and he 

would do all the answering of questions. 
Q. Told her not to make any incriminating statements Y 
A. I told her not to make any statements except to Mr. 

Lanham. 
Q. Ask you this : When Deputy Sheriff Lynch arrested 

you, didn't you tell him you were out there looking around? 
A. I don't remember my exact words. 
Q. You don't remember them Y Stand aside. 

DOROTHY COFFEE, 
a witness of lawful age, after being ~uly sworn, testifies as 
follows: · 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mrs. Coffee, I believe you are the wife of Jennings 

Coffee, are you not Y 
A. Yes, sir; I am. 
Q. How long have you all been married 7 
A. Five years, Labor Day, September, '56. 
Q. How long? 
A. Labor Day, September of '56, will be five years. 
Q. September will be five years 7 Mrs. Coffee I believe 

you and your husband lived in Norfolk for some 
page 203 ~ years, did you not 7 

A. Yes, sir; we have. 
Q. When did Mr. Coffee come to Roanoke to go to work 

for the General Electric plant, Radford General Electric 
plant? 

A. Sir, he come in the month of November. 
Q. Did he work for the General Electric plantf 
A. He did. 
Q. Until what time? 
A .. 'Till the month of December. 
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Q. And where did he go to work then t 
A. For the Roanoke Sill Co. 
Q. And where did he workY 
A. At Salem factory; I'm not acquainted with Roanoke. 

But I know it's called the Salem factory. 
Q. Working down at the Lone Star Cement factory? 
A. Um-hum.· 
Q. Did your husband work every day at the Lone Star 

Cement Co. from the 7th of December, until the 24th day of 
December, with the exception of one day Y 

A. My husband worked every working day, except Satur­
days and Sundays, and one Monday that he was sick. He 
had a cold, and I treated him for that cold, which was on a 
Monday. 

Q. And that is the only day he missed from work, then f 
A. In the month of December. 
Q. The day that he had the cold, and you treated him for 

that f Mrs. Coffee, you all have any red Ford automobile, or 
any red car of any kid T 

A. We have no red car of any kind. I'm partial to blue, 
and every time we buy a car that ·would be blue. 

page 204 ~ Q. What kind of a car do you have? 
A. Right now we have a '54 Skyliner Ford, 

which is white and blue. 
Q. Mrs. Coffee, let's come down to the 24th day of Decem­

ber, 1955, and I want you to tell the Jury what your husband 
did on that day, and what you did as far as you can remember. 
I don't expect you to remember everything that occurred that 
day .. Tell the Jury what you did on that day. 

A. Well, this is Christmas Eve day, now, the 24th. We 
got up in the morning, had breakfast with the children, and 
Jennings-

Q. How many children? 
A. I have two boys; one 16 months old, and a 2-year-old 

boy. Jennings asked his mother what she would like to do 
that day, and she said she wanted to get a wreath for Jen­
nings' father, who had been dead for a number of years. I 
said, "I don't know Roanoke, but I remember the flower shop 
named Hodges." We bought a wreath. 

Q. Who went to get the wreath, now f 
A. My mother-in-law, my two boys, my husband and my­

self. 
Q. And you went and got a wreath f And what did you all 

do with the wreath? 
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A. We went to the cemetery, and placed it on my father­
in-law's grave. We got home around noon, as I remember­
time to eat. I fixed lunch for the children. Then we asked 
mv mother-in-law to take care of the children, while we went 
f o·r some last-minute Christmas shopping. Jennings and I 
were in town and bought a few things, last-minute shopping; 

then we went over to Mr. and Mrs. Shumate's 
page 205 ~ home to give them some Christmas presents. We 

got home, I'd say, around 4 :00 or 4 :30. Were 
there about 10 minutes, and Mr. Fouts came over, and Jen­
nings asked him if he would help him to make a base for our 
Christmas tree, which he did. And he had something to eat, 
and he went home, which I would say was around 7 :00 or 
7 :30, maybe 8 :00 o'clock; I can't tell you definitely; it was 
around 7 :00 to 7 :30 or 8 :00 o'clock. After that, Jennings's 
mother and I and the children stayed up a while, and we 
fixed the tree. Jennings and I, and his mother went to bed, 
and we went to bed after the tree was trimmed. That's all 
I can tell you about Christmas Eve day. 

Q. And that was what Jennnings Coffee did on Christmas? 
A. And I, together. 
Q. You were with him the whole day, were you Y 
A. Yes, sir ; I was. 
Q. On Christmas what did Jennings-what else do you 

recollect? 
A. Christmas morning the children-one boy is old enough 

to walk up the steps-he woke Jennings up, to come down 
and open up the Christmas presents. We stayed home and 
opened up presents, and after that the family came over to 
eat. And Jennings has a brother that works for Norfolk & 
Western; he's the only one that didn't come to dinner-he 
had had an emergency call. Mr. Fouts and Jennings-Mr. 
Fouts came over about 5 :00 o'clock-went to deliver this 
food to Norfolk & Wes tern place where his brother works. 

Q. Part of that Christmas dinner, wasn't it? 
A. Yeah. · 

page 206 ~ Q. And he was unable to come Y 
A. He had emergency call to go to work, but 

rest of the family was home to dinner. 
Q. About how long was Jennings gone 7 
A. Wherever his place Norfolk & Western-not far from 

the house. He was back in 20 minutes. 
Q. What else did he do that day, as well as you recall? 
A. Play with the children like any father would do on 

Christmas Day. 
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Q. Now, did-Christmas night, the 25th of December, did 
you all have any g11ests, or anything in-

A. Yes, sir; we had Mr. and Mrs. Fouts over with their 
children. They stayed the night, and they went home and 
came back the 26th, and stayed until about midnight, when 
the policemen came. They had had the fl.re going the 26th, 
and intended to stay the night of the 26th, if they hadn't been 
called out. 

Q. You mean-you say they had a fireT What kind of fire 
did they have Y 

.l\.. Something about their stove had blown up, and the soot 
and everything. Couldn't have no heat in the house, and we 
asked them to stay over this night, and were playing records 
until about 12 :00 o'clock, when the police officers came to our 
home. 

Q. You were there playing records about 12 :00 o'clock, 
when the police officers came in your home Y 

A. Yes, sir ; they did. 
Q. Did those officers search this home? 
... ~. Those officers, which were quite a few of them-six or 

eig·ht of them-I never seen so many officers at 
page 207 ~ one time, and kind of scared me a little, and Jen-

nings didn't have no coat, and he said he had to 
go upstairs to get the coat, and police officers accompanied him 
upstairs. And I reached in the drawer to get some money, and 
he asked me what I was reaehing for, and I told him, as far 
as searching, that was all right, other than asking my mother­
in-law. They could search the house if she had no objec­
tion. 

Q. That your mother-in-law? 
A. Yes. (Indicates) 
Q. You all have any objections to searching home? 
A. We bad no objections, and one of them asked if they 

wanted to go ahead, they didn't care; but he asked me-the 
officer-what I took out of the drawer, and I told him, some 
monev. 

Q. ·Now, there's in evidence here that Jennings was ar­
rested on 12 :10 on the morning· of December 27th, and he was 
confined in jail in Pulaski until January 23, 1956, at 5 :30 
P. M.; is that correct! 

A. Yes, sir. 

By Mr. Messick: You may cross examine, Mr. Cuddy. 
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CROSS EXAMINATION. 

Bv Mr. Cuddv: 
.. Q. You the.wife of Jennings? 
A. Yes, sir. 
Q. Now, Jennings was arrested on the early morning of 

the 27th of December Y 
A. (Witness nods head). 
Q. At the time Fouts was there? 

A. Yes, sir. 
page 208 ~ Q. Fouts had been there on Christmas Y 

A. He had come over for something. 
·Q. He had also been over on Christmas Eve, then Y 
A. He was there Christmas Eve until around 7 :30, putting 

the base of the Christmas tree together. 
Q. Wasn't he there quite late in the evening, or early morn­

ing? 
A. He wasn't there late in the evening; I'd say-

Bv Mr. Messick: I'd like to ask Mrs. Coffee one question 
I overlooked. 

By Mr. Cuddy: Go ahead. 

By Mr. Messick: 
Q. Did Mr. Coffee occupy the same room with you f 
A. Yes, sir ; he does. 
Q. Did you all, or did you not sleep in the same bed Y 
A. Yes, sir. · 
Q. On Christmas Even, December 24th, between the hours 

of 9 :15 and 9 :30, and 1 :15 in the morning, was Jennings Coffee 
away from you at all Y 

A. No, sir. 

By Mr. Messick: That's all. 

By Mr. Cuddy: 
Q. Well, if the Fouts were there on Christmas Eve­
.A. Christmas Eve, Mr. Fouts. 
Q. What? 

A. Mr. Fouts. 
page 209 ~ Q. Mrs. Fouts 7 

A. No. 
Q. You sureY 
A. Positively. 
Q. Positive that the Fouts weren't at your home? 
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A. Mr. Fouts, or Mrs. Fouts 7 
Q. Both of them. 
A. Both of them weren't there. Mr. Fouts, Christmas 

Eve, was. 
Q. Mrs. Coffee, now when the officers came up there and 

arrested him, and officer with· you, and Mr. Coffee upstairs, 
you reached in and got some money-and you say the only 
searching they did-and pulled out quite a roll of money? 

A. I believe it was $80. 
Q. $100 bill there, wasn't it Y 
A. And a $100 bill. 
Q. A $100 bill was~ part of itt 
A. Um-hum. 
Q. Then the officers arrested him, and brought him on 

back? 
A. (Witness nods head). 
Q. You recall his remark to you when the officers started 

taking him away! 
A. He said, "Keep quiet. Don't say nothing,_ honey." I 

tell vou whv he said that-Q: .Just answer my questions, and I'll give you a chance to 
make any explanation you want. 

By Mr. Messick: Just a minute, if.your Honor 
page 210 ~ please- · 

By Mr. Cuddy: All the opportunity to explain. 
By Mr. Messick: All right. Let her explain now. She 

started to answer the question, and explain. I think she has 
a right to continue the explanation. 

By Mr. Cuddy: 
. Q. All right. If you wish to make your explanation, make 
1t now. 

A. He said, '' Keep quiet. Don't say nothing.'' July of 
last summer I had lost a babv here in Roanoke. Jefferson 
Hogan and Jennings knew I was pregnant, and thought I was 
getting excited because there were so many officers in the 
house, so he told me to keep quiet. 

Q. How do you know what Jennings thoughU 
A. I know my husband. Don't you know sometimes your 

wife's thoughts Y 
Q. I'm not on examination. You are. 
A.. I'm. trving to explain best I can. 
Q. Is that your explanation Y 
A. Yes, sir. 
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Q. Now Mrs.-weren, 't the words he told you, statement 
to you, '' Stay away from headquarters, and keep your damn 
mouth shut''! 

A. No, sir. 
Q. Isn't that what he said Y 
A. No, sir. 

Q. You deny he said that? 
page 211 ~ A. I deny he said that to me. 

Q. You deny his making that statement¥ He 
talked to you about this case, didn't he? 

A. Yes, he did. 
Q. You made the statement to him that on Christmas Eve, 

and Christmas, there was quite a bit of drinking going on 
there? 

A. There was some drinking. 
Q. You and the Fouts were having Christmas, and quite a 

bit of drinking was going on Y 
A. I don't know-say the Fouts, because I don't drink. 
Q. You told them they were celebrating there in the holi­

days, and .the Fouts were there and quite a bit of drinking 
went on. 

A. There couldn't be quite a bit of drinking. I don't like 
drinking people. My mother-in-law don't allow it. 

Q. I asked you if you made the statement to Capt. Allman? 
A. I said we had a few drinks in the house. 
Q. You deny that statement? 
A. I deny that. 
Q. That's all I want to ask. 

( Court takes a five-minute recess). 

By Mr. Cuddy: 
Q. Mrs. Coffee, one other question. Mrs. Coffee, I under­

stood you to say one of the places he went on Christmas Day 
was out to Mr. Sutherland's home for the purpose of deliver­
ing Christmas presents! 

A. Shumate's home. 
Q. Mr. Shumate is the man who testified here? 

page 212 ~ A. He's been in court. 

out there? 
Q. One who testified taking Christmas presents 

A. To him, yes. 

Witness stands aside. 
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MRS S. A. COFFEE, 
a witness of lawful age, after being· duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick : 
Q. Mrs. Coffee, what was your husband's name Y 
A. His name was Alathiel; everybody called him Laither, 

in Roanoke. His name was Alathiel; it's a Bible name. 
Q. That's what they called him Y 
A .. Yes. 
Q. What business was he engaged in Y 
A. Transfer and furniture business. 
Q. How long have you all lived in Roanoke T 
A. We came here in '24, settled here in '24. 
Q. Lived here ever since 7 Jennings Coffee is your son Y 
A. Yes, sir. 
Q. How old are you, Mrs. Coffee T 
A. Me? 
Q. Yes. 
A. I was 74 fifth day of last August. 
Q. Is Mr. S. A. Coffee dead 7 
A. He's been dead five years. He died ill: 1950, October 

5th. 
Q. Mrs. Coffee, where is your home 7 
A. MybomeY 

Q. Um-hum. 
page 213 ~ A. 1518 Patterson Ave., Roanoke. 

Q. How long you all lived there Y 
A. 12 years. 
Q. Has-during December of last year was your son and 

his family living in your home Y 
A. Yes, sir; they were. 
Q. Was your son Jennings workingY 
A. Yes, sir. 
Q. Where was he working, Mrs. CoffeeT 
A. Well, he worked up at the electrical place, where they're 

building up there. 
Q. General Electric? 
A. General Electric. He worked there until sometime in 

the first of December. I wouldn't know exactly the date that 
he was transferred to the Cement Plant. 

Q. That was Lone Star Cement PlantT 
A. Yes, sir. 
Q. Did he work, or go to work every day, or notT 
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A. He went with his lunch every day, and he came in and he 
looked like he had been working, in the afternoons. 

Q. Do you know, whether any time during December, he 
had been sick, or not? 

A.. Yes; he had a very bad cold, and one day he did not 
work. He was very sick, and he taken penicillin, and he went 
to work then. He really shouldn't have gone, l?ut he went. 

Q. What time would he go to work in the mornings? 
A. He usually left home-after he went to the 

page 214} Cement Plant-he didn't have to go as early up 
at this other place, but he left home about six; that 

give him about an hour-
Q. Leave home about six, and about what time would he 

return? 
A. About six o'clock in the evening; why, anywhere from 

a quarter to six, to six-about that time. 
Q. Jennings have any red automobile? 
A.. No, sir ; he doesn't ; never had. 
Q. Ever seen him in a red automobile? 
A.. No, sir; I haven't. 
Q. Let us come down to 24th day of December, which is­
A. Christmas Eve. 
Q. Who called day before Christmas, or night before Christ­

mas, or Christmas Day-where were you on the 24th ·of 
December? 

A. At home pret"ty much in the morning; I suppose it must 
have been around 11 :00; I wouldn't know exactly the time we 
left and went over to Hodges' florist, and bought a wreath. 
My son and myself, my daughter-in-law and the children, and 
we went from there to the cemetery and put the wreath on my 
husband's grave. 

Q. Tell the-then what else you knowY 
A. Then we came back home and had lunch, and Tony-his 

wife-and himself, went down town, and said they had to do 
a little shopping, and they also told me they were going over 
to Mr. Shumate 's to take some gifts they had gotten for them. 

Q. Jennings do any shopping for you while he was down­
town? 

A. Yes, they did. . 
Q. Did they get what you bad instructed them to get, or 

told them to get f · · 
page 215 } A.. I didn't mean that he done any shopping that 

day for the house, but they' bought me a present, 
was all. · 

Q. Well, approximately what time Jennings and his wife 
leave to go shopping after lunch! 
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.A. Well, it must have been around 1 :00 o'clock, pretty soon 
after. We came back to the house. Just as soon as we had 
sandwiches and coffee, and they went on, right on then. I 
wouldn't know exactly what time, for I didn't pay any at­
tention exactly to the time. 

Q. Nobody expected you toY 
.A.. I wasn't exactly; that's right. 
Q. .Approximately what time did they return that day, if 

they did return to the house Y 
.A. Must have been around 4 :00 or 4 :30, and why I say that 

correct time-my sister had a stroke-she's living with me­
she's 80-some years old, and she had-we had just sent her 
to the hospital, and they taken her to the hospital; it was 
just about 4 :00 or maybe 4 :15 when they left the house; the 
ambulance came for her. 

Q. Your sister had a stroke, you say Y 
.A. Yes, sir. 
Q. And she was taken to the hospital about 4:00 or 4:10 in 

an ambulance? 
.A. Yes, sir. 
Q. What hospital did she go to Y 
.A. Jefferson. 
Q. And what is your sister's nameY 

A. Mrs. E. J. Massey, or Mrs. Ella Massey. 
pag·e 216. ~ Q. Had Jennings and his wife returned at the 

time she was taken to the hospital Y 
.A. They came right after, just pretty soon after the ambu­

lance pulled out; we hadn't gotten off the porch. I had to stay 
home with the children, and my daughter-in-law went to the 
hospital with my sister and son. 

Q. Your <:laughter-in-law went to the hospital 7 
.A. With my sister; they followed the ambulance in. 
Q. Who you mean, Jennings and his wife went? 
.A. No, no; my Charles and his wife, my oldest eon. 
Q. Charles, your oldest son Y 
.A. Yes. 
Q. His wife went to the hospital with your sister i 
A. Yes. 
Q. What did Jennings and his wife do after they returned 

as well as you recollect f 
A. Well, they just hung around the house there. We had 

~we didn ,t have. right then-I started to say we had lunch; 
we didn't have lunch until around six, I guess. And they 
talked, and-like people will do, but he was there. · 

Q. Anything done about a Christmas tree T 
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A. Later, after we had lunch, they­
Q. Call it lunch, or dinner, or supper. 
A. Well, we just had lunch; ~ didn't feel like cooking, and 

I didn't do it. Sliced some ham, and gave them coffee and 
sandwiches. 

Q. We call that sort of a late snack. 
A. Well, that's what they had, and they went 

page 217 ~ -Mr. Fouts came down there, and he and Jen-
nings went in the basement and made-you'd call 

it a platform, something for the Christmas tree to stand in; 
put a hole in this for the tree to stand in, and put the tree 
on that, and brought it up in the house, and put it up. And 
Mr. Fouts went home. After-shortly after that, I don't know 
exactly what time, not very long, it must have been around, 
I'd say, quarter till 8 :00, or 8 :00 o'clock, something like that, 
maybe not quite 7 :30 to 8 :00-

Q. Now, when you put the Christmas tree up, anything done 
to that Christmas tree? 

A. Bed pardon Y 
Q. Was anything done to it 7 
A. Nothing but putting it up, until he and his wife trimmed 

it afterwards, between then and time I went to bed before 
they had finished the work downstairs. 

Q. You went to bed before they had finished decorating the 
treeY 

A. Yes, sir; yes, sir. 
Q. About what time did you go to bed, Mrs. Coffee! 
A. Well, it must have been around 10 :00 or 10 :30; I don't 

know the exact time. I was tired enough to go, and went just 
as quick as I could go. 

Q. And when you went to bed they were still decorating the 
tree? 

A. Yes. 
Q. Now, Mrs. Coffee, where do you sleep in your home Y 
A. I sleep on the first floor. 

Q. Where did Jennings and his wife sleep Y 
page 218 ~ A. They slept upstairs. They went upstairs, 

well, I don't know exactly what time, but I hadn't 
gone to sleep. It must have been-it's kind of hard for me to 
go to sleep; I can rest, but I don't sleep very well. But I heard 
them go up, and it must have been around, I'd say, 11 :00 or 
11 :30, something like that, from the time I had laid there until 
they come up. 

Q. Now, in order to get to their room, do they have to use 
the stairway 7 
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A. Yes ; my bedroom downstairs is, say here (Gestures) and 
the stairway comes up there, this way; platform is right there, 
and two or three steps goes up into the hall. Go right up; it's 
almost impossible for anybody to go up the steps without 
awakening you. 

Q. In other words, the stairway is right by your bedroom 
as you walk up those steps Y 

A. Yes. 
Q. And of course, your best remembrance of the time it 

was, in the neighborhood of 11 :00 or 11 :30, that you heard 
Jennings and his wife Y 

By Mr. Cuddy: If your Honor please, I think that's a ques­
tion she should answer. 

By the Court: That's right. 
By Mr. Messick: Repetition, Judge. She said it was 

around 11 :00. 
By the Court: That's correct, she's already said that. 

page 219 ~ By Mr. Messick: 
Q. Now, Mrs. Coffee, did anyone leave the up .. 

stairs portion of that house any time during the night that 
you know of? 

.A. No, sir ; they did not. 
Q. I want y9u to t~ll the Jury whether or not if your son 

Jenning·s had of left that house, would you have heard him, 
or not? 

A. I have no idea but what I would have heard him if he had 
come down the steps ; if he had left the house in the night. 

Q. What time did you get up Christmas morning Y 
A. I got up about 6 :00 o'clock; I do every morning; any­

where from 6:00 to 6 :15. I don't sleep late any time. 
Q. When you got up on Christmas morning, was your son, 

Jennings, at home, or noU 
A. Yes, sir. 
Q. Was his wife there? 
A. Yes, sir. 
Q. Children there Y 
A. Yes, sir. 
Q. Tell the Jury what happened there Christmas morning, 

after you got up. · 
A. Well, most of people know what the routine is. You 

get up and make breakfast, and then straighten up every­
thing, of course, and so that was what happened there . This 
house had to be straig·htened up, and after we had breakfast, 
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why, that vms the next thing, of course, to be done. By that 
time, it was pretty well on to noon. 

Q. ,V ell, Christmas morning was there anything else done Y 
A. The Christmas presents were opened, of 

page 220 ~ course. And that was about all. We made pre­
paration for our dinner. 

Q. Now, I want you to tell the Jury if you all had Christ-
mas dinner at your home that day. 

A. Yes, sir. 
Q. Approximately what time did you have it¥ 
A. vV ell, I suppose around 2 :00 o'clock, because we didn't 

have very early dinner; we had late breakfast, and I reckon, 
I would say something about that; I wouldn't know exactly 
what time we had that. I know it must have been later than 
that, because my sou-of course he had been called before­
the oldest boy is a conductor, and he was called to work, 
emergency call, and he had planned to be there for dinner. 
It must have been around 4:00 o'clock when we had dinner. I 
woi1ldn 't be real sure. 

Q. That's you son, Charles? 
A. Yes, sir. 
Q. He'd planned to be there Y 
A. Yes, sir; he had. But he was called-some men off, and 

he just had to be-to go out; felt like he did-duty to his 
company, of course. 

Q. vVell, was Jennings there for dinner? 
A. Yes, sir ; they were all there, except Charles. 
Q. What arrangements were made about Chris-Charles 

having his Christmas dinner? 
A. Well, Jennings, Mr. Fouts and my son-in-law, Bill 

Blackwell-
Q. "What was the name 1 
A. Bill Blackwell. They got in the car and taken the din­

ner over to Charles, over on the yard-conductor. 
page 221 ~ Q. Would you mind, the best you can, tell the 

Jury approximately what time it-that was? 
Q. ,v ell, that was-they taken that over-they call the time 

they eat on the railroad, they say ''Taking their twenty," and 
we tried to get his over there in time for him to have it-I 
reckon about 7 :00 o'clock when they usually take their 
''Twenty.'' 

Q. But how long was Jennings gone? 
A. Oh, that; he wasn't gone very long, just a short distance 

from my house, as you know, over to the railroad yard, and 
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they just went over and came back, and then the children were 
all there for a while, and they all went home then. 

Q. You all went? 
A. To their homes. Mrs. Blackwell and her husband and 

daughter was there, and Charles' wife and two children. 
Q. Was Charles there? Did he come? 
A. No, they-his wife and children went home. He didn't 

get in until his eight hours was up there-three to eleven, I 
believe it was. 

Q. He worked three to eleven? 
A. Yes. 
Q. Christmas night, did your son Jennings and his family 

stay at your home Y 
A. Yes, sir. 
Q. Mr. Fouts and his wife and children stayed there Christ­

mas night? 
A. They only had one child with them. 
Q. One child? 

A.· Hum? Um-hum, one little boy at their 
page 222 ~ grandmother's, they said. 

Q. And bad little girl with them? 
A. Yes. 
Q. Had they had Christmas dinner with you Y 
A. Yes. 
Q. Fouts and his wife and child was invited there for 

Christmas dinner? And they spent Christmas night Y 
A. Yes. 
Q. Coming down to Monday after Christmas, the day after 

Christmas, which would have been the 26th day of December, 
you recall what happened? Your best recollection, Jennings 
was at home, where he was, or anything about it-just want 
to know? 

A. The 26th? 
Q. Yes. 
A. Yes, he was at home, and his wife helped to elean up; 

I don't know what it was-an explosion of some kind, flue 
dust and soot, rather, not dust, on the things in the house, 
and they had quite a bit of water in cleaning up-made the 
floor and all, damp. The Foutses come back down to my 
house that night. I told Jennings, I said, ''They might­
baby might take a cold, even if they could protect themselves. 
So bring them down here. I have a spare bedroom.'' And 
was glad to have them come that night. They meant to spend 
the night, but Mr. Fouts was deprived by the officers-came 
in there-wife and little girl spent the night. 
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Q. Officers come to your home that night, Mrs. Coffee! 
A. On Monday night. They certainly did. I say '' the 

officers'' did; not just an officer. 
Q. I see. About how many of them come, as 

page 223 ~ well as you recollect? 
A. The hall was standing full. I was so excited 

when I opened my bedroom door. I heard the talking, and 
I knew it wasn't my folks there-voices, and I thought, ''What 
has happened Y '' 

Q. I just asked you the question, if they came there Y 
A. They certainly did. · 
Q. Number of them in the halU 
A. Bed pardon Y 
Q. And a number of them in the hall Y 
A. I don't know how many was there. 
Q. Anything said by anyone about searching your home, 

or permission to search your home? 
A. No, sir; not at that time. They taken the children on 

down, brought them on down here. And one of the officers­
I don't know his name-two of them, it was two cars came 
back up and parked in front of my house. One came, and a 
little while later another came, and there was four officers, two 
in each one of those cars. And one of the gentlemen came to 
the door and knocked, and we, of course, was still up. Tony 
was down here-that's Jennings' wife. 

Q. You know if they took Jennings' wife to jail with him? 
A. They brought her down here for some purpose I don't 

know. I'm just telling you what they did. She came with 
them, and I was worried about her, of course. So, and of 
course, about him. I don't know what was what, but, any­
way, this gentlemen-I don't know whether I'd recognize 
him even if I saw him now, or not; I don't think so-police 
officer to me, and I don't pay much attention to what they 

look like. He knocked on my door, and I answered 
page 224 ~ the door, and he asked me could he come in, and 

I said, '' Certainly, come in.'' And he said, 
''Mrs. Coffee, is that your bedroom?"-he had seen me come 
out of there when the officers came to arrest the family. I 
said, "Yes, it is." He said, "I'd like to talk to you," and 
I said, '' Come on in.'' And he did. And he stood there 
against the flue, and I sit down on the cedar chest. Then 
after he stood there for a little bit, he asked me if I-he 
said, about the best I remember that question was if Jennings 
had any firearms there. I said, '' Fire arms?'' He said, 
"Yes," and I said, "Well, he has a revolver. I don't know 
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whether it's here, or in the car, or where it is.'' I said, 
''He does have a revolver," and, "if that's what you mean." 
And he said, "Well, Mrs. Coffee, does he have any other 
guns around here?'' And he said to me then-I said, ''Well, 
no, that's all that I know of.'' And he said, well-you know, 
he told me what place broken into. I don't know whether 
he said the night before, or when. It had already been 
broken into. I said to the man, I said, ''Well, do you think 
that Jennings would have done that?" He said, "Mrs. Coffee, 
this is just a question, just a routine. We don't know who 
done it.' He was just as nice as he could be. And, of course, 
I had no idea, but I told him, though, I said, '' If you think 
there's any other guns here, you are at liberty to search this 
home from the attic to the basement. I'd be glad for you 
to.'' I think them are about the words were used, and he 
said, ''No, he'd take my word for it, and he did not search 
the house. 

By Mr. Messick : Cross-examination. 
By Mr. Cuddy: You want to? 

page 225 ~ By Mr. Lanham: No. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. You are Jennings Coffee's mother Y 
A. Yes, sir ; as you well know. 
Q. Yes, ma 'am. Mrs. Coffee, the Foutses are fairly fre­

quent visitors with Jennings and his wife, aren't they? 
A. They come occasionally, not too often. On Christmas 

time they was there, for Mr. Fouts and Jennings, of course, 
work together. 

Q. There were there on the night of the 26th, early morn-
ing of the 27th, weren't they Y 

A. Yes, sir. 
Q. They had been there the day before Y 
A. Yes, sir. 
Q. They had been there the day before, hadn't they Y 
A. Just the two days ; they wasn't there three days. 
Q. All right. That's all, Mrs. Coffee. Stand aside. No 

more question. 
A. No more questions Y 

Witness stands aside. 

( Court takes a short recess.) 
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K. E. ALLMAN, 
a witness of lawful age, after being duly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

page 226 ~ By Mr. Cuddy: 
Q. Capt. Allman, are you Captain of Detectives, 

City of Roanoke Y 
A. Yes, sir. 
Q. In this investigation have you talked with Mrs. Fouts Y 
A. Yes, sir. 
Q. Have you talked to Mr. Fouts? 
A. Yes, sir. 
Q. Talked to both in Roanoke, and in Pulaski, Va.? 
A. Yes, sir. 
Q. Ca pt. Allman, now when you talked to Mr. Fouts after 

he was arrested, what did he tell you why he was out on Buck 
Mountain Road with Jennings Coffee? 

A. He told me he went out there to take a drink. 
Q. Did he tell you why he went out there to take a drink? 

By Mr. Messick: Just a minute, if your Honor please. 
This conversation, or any other in this respect, would be 
admissible against Mr. Fouts, and not against Mr. Coffee. 

By the Court: That's understood. 

By Mr. Cuddy: 
Q. Now, what did Mr. Fouts say he went out there to take 

a drink for? 
A. Yes, sir. 
Q. And why did he say he went out there to take a drink? 
A. He said he went out there because he did not want to 

be seen in Roanoke City with Jennings Coffee, 
page 227 ~ afraid he would get picked up. 

Q. Did you then overhear a conversation be­
tween he and his wife later on, in the interrogation room in 
the City of Roanoke? 

A. Yes, sir. 
Q. What statement did he make to Mrs. Fouts? 

By Mr. Messick: "'\Vouldn 't that be a confidential communi­
cation between husband and wife? 

By 1\fr. Cuddy: When both have taken the stand, and both 
have been questioned in the same thing. 
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By the Court: I think it's proper evidence. 
By Mr. Messick: All right, your Honor; either you are 

right, and I am wrong-

By Mr. Cuddy: 
Q. What did he say to her about any statemenU 
A. He told her not to make any statements; said he had 

been advised by his lawyer not to make any statements; that 
he had already talked too much about it in the Pulaski deal, 
and that his lawyer would have gotten him out on a writ of 
habeas corpit,s if she had kept her mouth shut, and not to 
make any statements, and not to forget to tell that he was 
at home Christmas Eve. 

Q. Did you talk to him in Pulaski with reference to his 
whereabouts on Sunday, Christmas Day? 

A. Yes,sir. 
Q. Who was he with? 

page 228 ~ A. Yes, sir. 
Q. vVho did he tell you he was with on Sunday, 

and where did he tell you they went? 

By Mr. Messick: I might at this point ask Captain a ques-
tion. 

Q. Take a written statement from him, Captain? 
A. No, sir; I didn't take a written statement. 
Q. 0. K. 

By the Court : Answer the question. 

A. He said he went to Pulaski with Jennings Coffee on 
Sunday night, Christmas, December 25th. 

Q. And was that statement also made in the presence of 
Mr. Steve Nelson? 

By Mr. Lanham: I object. Let him say who it was in the 
presenec of. This is bis cross-examination. 

By Mr. Cuddy: All the proper foundation has been laid, 
and that's a proper way to ask the question. 

By the Court : Go ahead. 

By Mr. Cuddy: 
Q. Statement made in the presence of Mr. Steve Nelson! 
A. Yes, sir. 
Q. And I believe one other police officer? 
A. Two other police officers. 
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Q. Of Pulaski County? 
page 229 ~ A. Yes, sir. 

Q. In the jail in Pulaski, Va. Y 
A. Yes, sir. 
Q. Now, did you have a talk wit:µ Mrs. Fouts in Police 

Headquarters in the City of Roanoke? 
A. Yes, sir. 
Q. Was that sometime after the arrest on February 11th? 
A. Yes, sir. 
Q. Do you know approximately the day you talked with 

her? 
A. It was within a few days after February 11th. 
Q. After February 11th? 
A. Yes, sir; just a few days, three or four days later. 
Q. Did she tell you, make a statement, where she and Mr. 

Fouts were on Christmas Eve night, evening? 
A. Yes, sir. 
Q. And where did she say they were? 
A.. Over at Jennings Coffee's house, fifteen hundred block, 

Patterson Ave. 
Q. Say to you also over on the 26th? 
A.. Yes, sir. 
Q. And there at the time of the arrest on the 27th? 
A. That's right. 
Q. Did she make any statement to you with reference to 

what, if anything, her husband Mr. Fouts, and Jennings 
Coffee, did that evening? . 

A.. ·with reference to Saturday nig·ht, December 24th, 
Christmas Eve, she said they left, and they were gone for a 
while. Said she thought they went to get a loaf of bread, and 

she didn't know exactly where they went, or how 
page 230 ~ long they were gone. 

Q. On Christmas Eve? 
A.. Christmas Eve. 
Q. Now, did you have some conversation with Mrs. Coffee 

about that case? 
A.. Yes, sir. 
Q. Did she make any statement to you with reference to the 

people that were in her-where she was living on Christmas 
Eve, and Christmas Day, and drinking? 

A. Yes, sir. 
Q. What did she say about that? 
A. She said the Fouts were over, aud quite a bit of drink-
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ing; said she didn't pay much attention to time, she couldn't 
relate the exact time, or the hour they were there, or just ex­
actly what they did during that time. 

Q. Now, when you talked to Mr. Fout about the trip out on 
Buck Mountain, what di~ he say about the guns Y 

A. He denied it. I reminded him of the Deputy Sheriff's 
taking a gun from the pocket of Jennings Coffee, and finding 
the other guns there, and seeing Jennings Coffee dispose of 
the guns on the side of the road, and he denied that he knew 
anything about the guns; said he didn't see Jennings Coffee 
with the guns, and didn't hear a shot fired. · 

Q. Those statements made to you by FoutsY 
A. Yes, sir. 

By Mr. Cuddy.: All right, sir. Take the witness. 

CROSS EXAMINATION. 
page 231 ~ By Mr. Lanham: 

Q. Captain, why didn't you report this down in 
writing? Why didn't you put it down in writing, and get him 
to sign it? 

A. I dictated the remarks, and I did have it in writing. 
Q. ,Vhere are those remarks now, you're talking about? 
A. Ihave-
Q. No signed statement? 

By Mr. Cuddy: No signed statement. 

By Mr. Lanham: 
Q. In other words, you have hundreds of these cases? 
A. Right many. 
Q: Beg pardon Y 
A. Handle a lot of them. 
Q. And you 're relying on what your memory-£ or all of 

them, like this, without making any record? 
A. I made a record of it. 
Q. But you don't have a record now? 
A. Yes, sir; I do have a record. 
Q. You may have some record. Now, so far as telling the 

man to keep quiet and not make any statement, that's prob­
ably pretty good advice, isn't it, to get him locked up Y 

A. I don't know whether it is good advice, or not. 
Q. It's good advice from the defendant's standpoint. 
A. I was interested in knowing the facts. 
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Q. Did you warn him, or tell him, you were-might use 
any of these statements Y 

A. Yes, sir; I told him what he was charged with. 
Q. And that any statement he made might be 

page 232 ~ used against him Y 
A. Yes, sir. 

By Mr. Messick: 
Q. Captain, I suppose you all made a very thorough and 

extensive investigation in this matter, haven't you, sir Y 
Journied-

A. We been doing the best we could on it, Mr. Messick. 
Q. And of couse, I suppose you knew-and your Depart­

ment used any legitimate means you could to try to solve this 
break-in, haven't you Y 

A. Yes, sir. 
Q. That's all. 

By Mr. Lanham: 
Q. Did you, or your men search Mr. Fouts' house Y 
A. Some men in the Bureau did; yes, sir. 
Q. When was the search made? 
A. I don't have the date. 
Q. Well, was it-you remember all these other things, places 

-as near as you can Y 
A. That was shortly after the-believe it was shortly after 

the arrest by the Pulaski authorities. 
Q. Both of them took place within two days-one Christ­

mas Eve, and Christmas night Y It was immediately after 
that you searched Mr. Fouts' house? Did you :find anything 
there, other than tools and a crowbar in his car Y 

A. Tool was found in his automobile while it was up at 
Jennings Coffee's house. 

Q. That's that tool there? 
page 233 ~ A. Yes, sir. 

Q. Other tools there at the same time? 
A. Everything taken out of his automobile, parked at Jen­

nings Coffee's house. 
Q. You said you found this hammer Y Where is that Y 
A. I don't believe that was turned over to the Pulaski 

officers. 
Q. And you don't have thaU 
A. And I'm not sure of that. 
Q. The only thing you kept was a bar? 
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A. Yes. 
Q. You don't call that a bar? 
A. Pinch bar. 
Q. Isn't a pinch-bar a short bar, much heavier than that, 

with a heavy end Y 
A. Well, I've seen different kinds; one with a hook on the 

end, as a nail-puller. 
Q. And they used the heavy one, isn't that righU 
A. That's about the size of it. I have a pinch-bar about 

that size in diameter. 
Q. You haveY 
A. Yes, sir. 
Q. You have any tire tools in your car Y 
A. Yes, sir. 
Q. Uh-hum. You have one to take tire off with Y 
A. Yes, sir. 
Q. Does that look different than a tire tool-than some of 

these guages use Y 
Q. I realize there are various kinds of tire tools. 

page 234 ~ Q. I guess that's all. 

By l\tir. Messick: Question I overlooked to ask the Captain. 
By the Court: All right. 

By Mr. Messick: 
Q. Captain, those guns were cleaned in an effort to remove 

the rust, at your directions, weren't they, sir? 
A. They were ; yes, sir. They were oiled to preserve the 

guns. The guns were in new condition when he brought them 
from out there where they were found, to the Detective Bu­
reau, and a couple of the revolvers had very light spots of 
rust on it, and of course in handling the guns, with your hands 
and the perspiration, could possibly rust the guns, and they 
were oiled to preserve them. 

Q. Your finger-print expert in the Department? 
A. Bed pardon Y 
Q. I said, who is your finger-print expert in the Depart-

~~, ' 

A. We have several. 
A. I'm one ; Griggs, Cochran, Coleman. 
Q. ~idn 't realize you were finger-expert, Captain. Thank 

you, sir. 

·witness stands aside. 
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STEVE SHELTON, . 
a witness of lawful age, !after being duly sworn, testines as 
follows: 

I 
DIREC'] EXAMINATION. 

I 

page 235 ~ By Mr. Cuddy: 
Q. Mr. Shdlton, believe you are State Investi~ 

gator! I 

A. Yes, sir. 
1

• 

Q. By the Commonwealth of Virginia? 
A. Yes, sir. I 
Q. I believe you have assisted the Roanoke Police Depart­

ment and the Pulaski Pblice Department in this investiga-
tion! f 

A. Yes, sir. , 
Q. You were up in Pulaski when Capt. Allman, here, talked 

to Mr. Fouts? I 
A. I was. 1 

Q. You hear that conv~rsation 1 
A. Capt. Allman talked to Mr. Fouts by himself, and then 

came out after a while, a:hd said he'd like for me to come in; 
after that point, I heard !the conversation. 

Q. You hear Mr. Fouts make statement with reference to 
going· to Pulaski on Chrif tmas Day! 

A. I did. I 

Q. And who did he say he went with! 
A. He was with J ennibgs Coffee, and after he got in Pu­

laski, with Abie Hasson.I 
Q. Did he relate incidents or facts with reference to inci­

dent in Pulaski County? '!

1 

A. He did. 
Q. And told you at that time, and Capt. Allman, he and 

Jennings Coffee were in Pulaski on Christmas Day? 
A. He did. I 

pag·e 236 ~ By Mr. Cu4dy : All right. Questions f 

CROSS !EXAMINATION. 
By Mr. Messick: '1 

Q. Mr. Shelton, a question or two I wanted to ask vou. 
You are an Investigator,l Police :Oepartment, in connection 
with matters of this kindJ are you noU 

A. Yes, sir. j 

·Q. Did you go to Tidewater Construction Co. and investi­
gate the record of work, irecord of Mr. Jennings Coffee! 
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A. No, sir. 
Q. Do you know who did thaU 
A. No, I don't. 
Q. Did you obtain any information that that had been done, 

either by the Police Department, or Federal Bureau of In­
vestigation Y 

A. No, sir. But their participation in this investigation 
was the part that took place west of Roanoke. 

Q. I asked you if you obtained any information in regard 
to the Tidewater Construction Co.? 

A. No, sir. 
Q. Investigate 7 
A. No, sir. 
Q. All right, sir. Now, Mr. Shelton-

By Mr. Cuddy : If your Honor please, call the Court's 
attention-this man was put on as a rebuttal witness for the 
specific purpose of Fouts' statement up there, and as to any 
other matter they bring out. He is a witness of the de-

fense. 
page 237 ~ By the Court : I understand. 

By Mr. Messick: Glad to make him a defense 
witness. 

Q. Mr. Shelton, did you investigate the 1954 blue Oldsmobile 
that belonged to Mr. Hasson, to determine whether or not 
that car was wrecked on December 15th? 

A. I didn't have anv reason to check into it until after 
Christmas. I do know it was not in the possession of Mr. 
Hasson from Christmas up to the week prior to the time I 
arrested him him for the Police Department for the City of 
Roanoke, and that's been about a month ago. 

Q. Do you know it was in the Wytheville garage being re­
paired Y 

A. I didn't know that until maybe a week or two before 
the arrest. 

Q. But you made an investigation and found that to be 
true, didn't you 7 

A. Yes, sir. 

By Mr. Messick: Stand aside, sir. 
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R. l. MOORE, 
a witness of lawful ag·e, after being duly sworn, deposes as 
follows: \ 

DIRECT I EXAMINATION. 

Bv Mr. Cuddv: 
.. Q. You are" Police Officer R. L. Moore? 

A. Yes, sir. \ 
page 238 ~ Q. Mr. Moore, I believe you participated in the 

arrest of Mr. ·Fouts and :Mr. Coffee7 
A. Yes, sir. I 
'Q. On the night of the arrest at Coffee's home, you hear 

a statement made by Mrs.1·Coffee-by Jennings Coffee, to his 
wife, about coming to the Police Department f 

A. About the Police Department f 
Q. Coming to the Police Department f 
A. As we were leaving·! the building·, he said, "You stay 

at home, and keep your flamn mouth shut and don't come 
to headquarters.'' . 

Q . ..And then, did Mr. Co~ee ask you about the arresU 
A . .As we was coming down in the patrol car, Sgt. Lemon 

and mvself- 1 

Q. i believe he arrested him on a teletype message from 
Pulaski? I 

A. We did. 
Q. vVben you got to thelPolice Department, you show him, 

or read him that teletype message f 
A. Sgt. Lemon told hi.n+ what we was bringing him down 

for. I 

Q. ·was a teletype message f 
A. Yes, sir. , 
Q. Read and exhibited 

1

to him? 
A. Yes, sir. 
Q. And what did he say at that time f 
A. He said, "I don't cate what rap you got, I can beat it." 

I 

Bv Mr. Lanham: Who said that? 
.. I 

A. Mr. Coffee. 
page 239 ~ Q. I didn't get your name f 

A. R. L. Md
1

ore. 

Bv Mr. Messick: 
"Q. I don't care to ask ~ou any questions-that's your re­

collection of what was said? 
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George Burton. 

A. That is what was said. 
Q. Your recollection 1 
A. Yes, sir. 
·Q. You didn't understand the exact words 1 
A. That's the only thing I can picture in my mind. That's 

the question that was asked. 
Q. That's what I thoug·ht. You won't attempt to give any-

body's exact words. Thank you, sir. 

·witness stands aside. 

By Mr. Cuddy: State rests. 

Court rece~ses for lunch). 

{The trial resumes after lunch). 

GEORGE BUR.TON, 
a witness of lawful age, after being uly sworn, testifies as 
follows: 

DIRECT EXAMINATION. 

By Mr. Messick: 
Q. Mr. Burton, what's your first name? 
A. George. 
Q. ,\7here do you live, sid 
A. Salem. 

page 240 ~ 

employedf 

Q. What do you do, Mr. Burton? 
A. Iron worker, welder. 
Q. In December of last year, where were you 

A. Tidewater Construction Co., and Lone Star Cement 
Plant. 

Q. I believe you are working there, are you not f 
A. Yes, sir. 
Q. You were called as a witness here around noon, and 

asked to be here this af temoon i 
A. Yes, Rir. 
Q. Mr. Burton, on December 23, 1955, were you working 

for the Tidewater Construction Co. at Lone Star Cement 
PlanU 

A. Yes, sir; I was. 
Q. Did you see Jennings Coffee there that day? 
A. Yes, sir ; I did. 



I 

208 Supreme Cott of Appeals of Virginia 
I 

George Burton. 
I 

Q. Now, with reference to a Christmas tree, was there any­
thing done in regard toj a Christmas tree? 

A. Yes, sir; we went µp in the woods after 4 :30, after quit­
ting time, and Coffee and myself cut down this tree and put it 
in the back of his car, land I rode with him up the road to 
where #11 and #220 intersect there, and that's where I meet 
fellow I ride home with. 

Q. Was there more than one Christmas cut down Y 
A. No, sir; I think we just cut one. 
Q. Vvho was it cut for? 
... I\.. For Coffee. 
Q. Did you intend to cut one over, anything of that kind Y 
A. Yes, sir; I intended to, but it had cement dust all over 

them, and I didn't want to take the trouble to wash it off, and 
I didn't g·et one. 

page 241 ~ Q. Didn't cut one yourself? Are you positive 
that was on the 23rd of December? 

A. Friday, last day we worked before Christmas. 
Q. Friday, last day you worked for Christmas Y That's 

all. 

CROSS EXAMINATION. 

By Mr. Cuddy: 
Q. After 4 :30 in the evening when you saw him f 
A. Yes, sir; at that particular time. 
Q. All right, sir. Stand aside. 

By :M:r. Messick: 
Q. Had you seen him at all before that date? 

By Mr. Cuddy: If your Honor please-
Bv Mr. Messick: You asked him .if it was after 4:30. 
By Mr. Cuddy: Now, he takes him back to something he 

questioned him about before. 
By Mr. Messick: On the 23rd, that day. 
By the Court: It was understood that the witness would 

go into the question of cutting that Christmas tree. 
By Mr. Messick: Cuddy opened the question. 
By Mr. Cuddy: I asked him exactly what you asked him. 

By the Court: You may ask him what time you 
page 242 ~ asked him he cut the Christmas tree. That's all 

Mr. Cuddy asked him. 
By Mr. Messick: Asked him? 
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George Burton. 

By the Court : You didn't understand that? He asked 
him if it was after 4 :30 when he saw him, and he said, ''Yes.'' 

By Mr. Messick: 
Q. Had you seen him before that date! 0. K. All right. 

(In Chambers). 

By Mr. Lanham: I have a motion. If your Honor please, 
I want to make the motion to strike out all of the evidence 
in the case, insofar as Mr. Fouts is concerned, prior to the 
time he was found in the woods with this little bag in his 
hands. The only thing that was said about Mr. Fouts, as far 
as I know-try to connect him up-was statement of this 
colored man that he went out with Mr. Hall to Mr. Fouts 
house on the 22nd. He said he didn't see Mr. Hall or Mr. 
Fouts; he said he didn't know whether Mr. Fouts was there, 
or not. But he said he went to Mr. Fouts house. That 
doesn't connect with Mr. Fouts in any way with this par-· 
ticnlar place, even if he had seen him. We don't know 
whether he was home at all. The only connection with Fouts 
had-was found in the woods with this bag, and there's no 
evidence to hook him up with anything else prior to that time, 
and I believe all the evidence insofar as might possibly affect 

him should be stricken out. 
page 243 ~ By the Court: Seems to me that's a matter of 

argument. Not a question of striking the evi­
dence; question of whether the Jury thinks that the evidence 
is sufficient as to your client. 

By Mr. Lanham: Do I understand you 're going to overrule 
my motion Y I want to save the point. Now, if your Honor 
please, I want to make a motion to strike all the evidence as, 
to Mr. Fouts in this case, and on the same basis that I made 
before-fact that there was no evidence· to show that he at 
any time had any guns, or that he took and carried away 
any guns, or no evidence to show he broke in any place; no 
evidence to show criminal intent or action on his part at any 
time in connection with this case. It could possibly be con­
strued to mean that he, by reason of being there, was tech­
nically in possession ; then he has explained his possession, 
which would take away question of larceny. 

By the Court: He admitted he had possession; but be­
cause he admitted he examined the guns, he admitted pos­
session. I'm going to overrule the motion. I think it's a 
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question for the Jury, as to whether or not they thinJc the 
evidence is sufficient. 

By Mr. Lanham: Then I want to save tke point. 
By Mr. Cuddy: Question of explanation. Question for the 

J urv to decide whether or not it's a reasonable-
By the Court: No question now; he's admitted he had 

possession. 

page 244 ~ INSTRUCTIONS ON BEHALF OF THE 
. COMMONWEALTH. 

'' A "-Accepted. 
'' B ''-.A.ccepted. 
'' C "-Accepted. 
"D"-
Bv Mr. Messick: We're not dealing with the question of 

any"' alibi here. 
By l\fr. Cuddy: Judge, both of t~em have taken the stand, 

preceded lfouts to the stand, and sa1.d he was home on Satur-
. day nig·ht; that he didn't leave the house, and they have put 

ev.j,dence on by· ·other persons, other than Coffee, that he re­
mained at home during those hours. If that isn't alibi, I 
don't know what is. That he was at another place at the 
time the crime was committed. 

By Mr. Messick: Instructions with-the burden is upon 
him to prove burden upon him. 

By Mr. Cuddy: The burden is upon him. 
By Mr. Messick: The burden is not upon him. 
By lvlr. Cuddy: Upon the defendant; doesn't say the de .. 

fendant has to take the stand and testify, but the burden iSl 
upon the defendant to establish it. 

By the Court: l\Ir. Messick, I see no possible objection to 
that instruction. 

page 245 ~ By Mr. Messick : I don't see instruction of 
alibi has any place in this case. In the case, 

there's not a word of evidence to show they were there on 
this night. · ·; 

By the Court: On that theory, ·of course; the Court ought 
to strike the evidence, and get rid of the case. 

By Mr. Messick: On the question of circumstantial evi­
dence, it may be. But for a man to say, "I'm home at a time 
I am accused of being some place else,'' is not an alibi. And 
what js a prima facie case? Haven't established any prima 
f a.cie case. · 

By Mr. Lanham: Can't convict a man on a prima f acie 



William Ray Fout, Jr., et al., v. Commonwealth of Va. 2l1 

case. Looks like that is wrong. Looks-establish a prima 
f acie case, and the defendant's got to prove his innocence. 

By Mr. Cuddy: That's innocence. 
By Mr. Lanham: And prim,a, facie case is not sufficient to 

convict a man. You g·ot to beyond a reasonable doubt. 
By Mr. Messick: No intent of alibi, or lying in this case. 

at all. 
By the Court: I think the instruction is correct, and will 

be given. 
By :Mx. Messick: We except, if your Honor please. Ex­

cept on the grounds we are not relying on any alibi, that no 
explanation or meaning of prima facie case, and 

page 246 ~ that the burden is not upon the defendant to prove 
it. It may be established by the evidence of the 

Commonwealth, itself, and no burden upon a defendant to 
overcome any prima facie case, because a defendant cannot 
be convicted upon a prim.a facie case. The burden is on the 
Commonwealth to establish guilt beyond a reasonable doubt. 

By the Court: A man accused of crime says that he was 
at home at the time the alleged offence was committed, is not 
undertaking to establish an alibi, and the defense of alibi is 
not applicable to this case at all Y 

By Mr. Messick: That's our objection, Judge. 
By Mr.· Lanham: Defendants jointly indicted, and since 

the same grounds of his exceptions, plus the fact that Fouts 
takes the position that the Court's instruction amounts to the 
effect that the Jury can find him ~ilty by reason of the Com­
monwealth proving merely a prima facie case, it will be put­
ting- on the defendant the burden of proving himself not 
guilty. 

INSTRUCTIONS ON BEHALF OF THE DEFENSE. 

#1-Accepted. 
#2-Accepted. 
#3-Accepted. 
:#:4-Accepted. 
#5-Accepted. 

#6-Accepted. 
page 247 ~ #7-Accepted. 

#8-Accepted. 
#9-

By Mr. Cuddy: Judge, I object to that. 
Bv the Court : G;uilt or innocence. 
By Mr. Messick: _l\.nd it's also a question of alibi, or not 

alibi. 
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Bv Mr. Cuddy: Not a case for-
Bv the Court: Instruction #9, refused. 
Bv :Mr. Messick: It also goes to the theory that they came 

into"' possession by reason of the fact they were out there 
working on behalf of the Police Department, and that's the 
theorv. 

By 
0

the Court: All right, sir. 

# 10-Accepted. 
#11-Accepted. 

( The Court instructs the Jury). 

( Closing arguments are made to the Jury on. behalf of the 
Commonwealth and the two defendants). 

( The Jury go to their rooms to consider their verdict). 

( The Jury return a verdict of Guilty, and fix defendants' 
punishment at eight (8) years' confinement in the peniten­
tiary). 

page 248 ~ By Mr. Messick: Like to have the Jury polled. 
By the Court: Gentlemen of the Jury, is that 

your verdict? 
By the Jury: Yes, sir. 

(The names of the Jurors are read by Mr. ,vinstead). 

E.G.BARTON 

By the Court: Mr. Barton, you've heard the verdict; is 
that your verdict? 

A. Yes, sir. 

A. M. ECKSTEIN 

By the Court: Mr. Eckstein, you've heard the verdict; is 
that your verdict? 

A. Yes, sir. 

HARRIS L. HOLLISTER 

By the Court: Mr. Hollister, is that your verdict? 

A. Yes, sir. 
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JAMES W. IRELAND 

Bv the Court : Mr. Ireland, is that your verdict T 
A. Yes, sir. 

HARRY G. JOHNSON, JR. 

By the Court: 
page 249 } ·Q. Mr. Johnson, is that your verdict T 

A. Yes, sir. 

J. EDWIN JOHNSTON 

By the Court: 
Q. Mr. Johnston, is that your verdicU 
A. It is. 

J. FRANKLIN KEEL 

Bv the Court: Mr. Keel, is that your verdict! 
"'.A. Yes, sir. 

C. FRANCIS KELLY 

By the Court: Mr. Kelly, is that your verdict, 
A. It is. 

B. H. McKEEVER 

By the Court: Mr. McKeever, is that your verdict? 
A. Yes, sir. 

PAUL W. MILLER 

By the Court: Mr. Miller, is that your verdfoU 
A. Yes, sir. 

C. STUART THOMPSON 

Bv the Court: Mr. Thompson, is that your verdicU A: Yes, sir. 

THOMAS D. TAYLOR 

By the Court: Mr. Taylor, is that your ver­
page 250 } diet? 

A. It is, sir. 
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By Mr. :Messick: If your Honor please, like to have the 
Jury asked on the poll if any of them read, or heard any 
discussion of the verdict that was rendered in the Hall case, 
since this case began. 

By the Court : You heard the question. 
By Mr. Cuddy: I submit to the poll; that's their verdict. 
By the Court: I don't think-that question comes rather 

late, but I'm going to let it be answered anyway, for the 
record. All right, Mr. Messick, you frame your question. 

By Mr. Messick: Question is: Did any of the members 
of the Jury know· of, or hear of, or any discussion of the ver­
dict that was rendered in the case of Clarence Hall, the first 
of this week, been brought to you all's attention in any way. 

Juror #6: Was your question whether we heard discus­
sion of it, or whether we heard the verdict Y 

By Mr. Messick: Heard discussion of it, and what was 
done in that case. 

Juror #4: I'm still not clear-during progress of this 
trial, heard anything about the verdict that was rendered in 
the case of the Commonwealth against Hall, the other man 

that was indicted in this matter f Would that in­
page ,251 ~ elude what the sentence was Y 

By Mr. Messick: Yes. Or heard what the 
finding of the Jury was. Any of you gentlemen heard that 
discussed, or heard anything about it? 

Juror #7: I heard the amount-sentence. 
By Mr. Messick : When did you hear that, sir Y 
Juror #7: I was going down the steps of the Court House 

yesterday afternoon; Mr. Farmer, one of the witnesses here, 
was called to by a man across the street, and asked if he was 
in this trial; he said he was. And the other man, from across 
the street, hollered he heard Hall got seven years, and I'm 
not sure of Mr. Farmer's answer and I did not try to verify 
the truth of that verdict. 

By Mr. Messick: Taylor, did you hear he was convicted Y 

A. I heard he had gotten seven years. 

By Mr. Messick: How about you Y 
Juror #5: Yes, sir; I heard it. 
Juror #6: I heard it. 
By Mr. Messick: Anybody on the Jury that didn't hear the 

verdict in this case, and the amount of punishment was 
givenf 

page 252 ~ Juror #2: I did not hear it until we were in 
the jury room. 

By Mr. Messick: You heard it in the jury room Y 
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A. I had nothing to do with the verdict. 

By Mr. Messick: You heard it in the jury room-Mr .. Hall 
had been convicted and got seven years. 

A. I hadn't heard it before. 

By Mr. Messick: Anybody els~ on the Jury that didn't 
know what the verdict in the Hall case, or heard what the 
discussion were in the Hall case Y 

By the Court: I want to ask the Jury one question. I want 
you gentlement to state whether or not your verdict in this 
case was influenced by the fact that you heard something 
about the Hall case, and the term that was imposed in that 
caseY 

By the Jury: No, sir. (In unison). 
By the Court : In other words, did you decide this case 

strictly on the evidence and the law as presented in this case. 
By the Jury: Yes, sir. (In unison) 

By the Court: All of you confirm that? 
page 253 ~ By the Jury: Yes, sir. (In unison) 

page 254 ~ JUDGE'S CERTIFICATE. 

I, Dirk li .. Kuyk, Judge of the Hustings Court for the City 
of Roanoke, Virginia, do hereby certify that the foregoing 
is a true and correct stenographic copy or report of all the 
testimony that was introduced, and other incidents of the 
trial therein, all questions raised and all rulings thereon and 
the exceptions noted, in the case of The Commonwealth of 
Virginia v. Jennings S. Coffee and William Ray Fouts, tried 
in the Hustings Court of the City of Roanoke, Virginia, 011: 
the 24th, 25th and 26th days of April, 1956, and it appears 
in writing that the Attorneys for The Commonwealth have 
had reasonable notice of the time and place when this report 
of the testimony and other incidents of trial would be tend­
ered and presented to the undersigned for certification, which 
was presented to me within sixty days after final judgment, 
and signed by me within seventy days. 

I also certify that the Court Reporter reporting said case 
was sworn to take down and transcribe the proceedings faith­
fully and accurately to the best of his ability. 

Given under my hand this the 22nd day of June, 1956. 

DIRK A. KUYK 
Judge. 
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page 255 ~ CLERK'S CERTIFICATE. 

I, W. H. Carr, Clerk of the Hustings Court for the City of 
Roanoke, Virginia, do hereby certify that the foregoing steno­
graphic. copy or report of testimony and other incidents in the 
trial of the case of The Commonwealth of Virginia v. Jen­
nings S. Coffee and William Ray Fouts was filed with me as 
Clerk of said Court on the 28th day of June, 1956. 

A Copy-Teste : 

W. H. CARR 
Clerk. 

H. G.. TURNER, Clerk. 
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