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IN THE

Supreme Court of Appeals of Virginia
.AT RIOHMOND

Record No. 5977

DONALD GRAY BURNETTE, Petitioner,

versus
HARLEY L. McDONALD, ADMINISTRATOR OF THE
ESTATE OF CALVIN RAY McDONALD,
DECEASED, Defendant.

PETITION FOR APPEAL.

To the Honorable Chief Justice and the Justices of the Supreme Court of Appeals of Virgi'lllia: ·

Your petitioner, Donald Gray Burnette, represents unto
Your Honors that he is aggrieved by the final judgment order
of the Circuit Court of Pittsylvania County entered on July
21, 1964, in the action therein pending in which Harley L ..
~{cDonald, Administrator of the Estate of Calvin Ray McDonald, Deceased, was plaintiff and petitioner was defendant.
The parties will be referred to as they appeared in the
trial court.
2*

•INTRODUCTORY STATEMENT.

This action for the alleged wrongful death of an infant.
Calvin Rav McDonald. who was four years of age when l1e
was struck by defendant's antomobile at 6:40 p.m. on .Julv
24, 1962. was tried on May 7-8, 1964. The nlaintiff's claim
resh; solely upon the testimony of the cleceased 's older
brother, Dale 1\fcDonald. who was eleven years of age and
an eye witness at the time of the accident and thirteen years
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of age at the time of the trial. All other testimony, physical
facts, and exhibits filed, support the position of the defendant
that he was not guilty of actionable negligence as charged, and
that the trial court erred in overruling his motions to strike
plaintiff's evidence and to set aside the jury's verdict for the
plaintiff and enter final judgment for the defendant.
The motion for judgment merely alleged that Calvin Ray
McDonald, age four, was on the northern side of Highway
40 in plain view of approaching traffic, intending to cross to
his home on the south side, but before he had completed crossing, he was struck and fatally injured by defendant's car.
The defendant was charged with three acts of negligence,
namely, (1) exceeding a reasonable speed under the circumstances existing at and prior to the time of the accident, (2)
failure to keep a proper lookout for other persons and vehicles, and (3) failure to have h1s motor vehicle under proper
control. Defendant denied said charges and alleged that Calvin and Dale ran from behind a tractor-trailer unit proceeding west, into the highway in front of defendant's eastbound
automobile.
ASSIGNMENTS OF ERROR.
Petitioner assigns as prejudicial errors committed by the
trial court the following:
3*

•(1) Action in overruling the motion of defendant
made at the conclusion of -plaintiff's evidence to strike
said evidence, upon the ground that said evidence was insufficient to support a verdict for the plaintiff.
(2) Action in overruling the motion of the defendant made
at the conclusion of all the evidence to strike plaintiff's evidence and enter summary judgment for the defendant, upon
the ground that said evidence was insufficient to support a
verdict for the plaintiff.
(3) Action in overruling the motion of the defendant made
after verdict to set aside the jury's verdict for the plaintiff
and enter final judgment for the defendant, upon the grounds
that said verdict was contrary to the law ·and the evidence
and without evidence to support it.
( 4) Refusal to set aside the jury's verdict for the plaintiff
and g-rant a new trial to the defendant, upon the ~ound
that the giving- of Instruction 2 offered by the plaintiff over
the objection of the defendant, wa·s prejudicial to the defendant.
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QUESTIONS INVOLVED.
The first three assignments of error will be resolved by
answering the question: (1) Was the evidence sufficient to
·
support a verdict for the plaintifff
4•
•The remaining assignment of error will be resolved
by answering the question: (2) Was Instruction No. 2,
offered by the plaintiff and given .over the objection of the
defendant, improper and prejudicial to the defendant·!

FACTS.
State Primary Highway 40 runs generally east and west,
from James River to Skyline Drive and across Pittsylvania
County. In an area about one mile east of Gretna the residence properties of Amos, Dalton and Pickeral front on the
north side of said highway, and there is located on the opposite, or south, side a trailer court. The highway in front
of these residences 1s straight and level, with one broken
center line. There are no posted speed or caution signs, and
this area was open country with a legal speed limit of 55
miles per hour on the day of the accident, July 24, 1962.
Fences separated said residences, and a picket fence 4.2 feet
high was located between the Amos property and the Dalton
property immediately east. There were trees and 'Plantings
in the Dalton yard, elevated a few feet above the highwav.
Calvin Ray McDonald, an infant, was struck on the south side
of the hig-hway in front of Dalton's lawn as he ran from the
north lane to the south lane diagonally towards the trailer
court where he lived. by the defendant's automobile proceedin~ east from the direction of Gretna.
Immediately prior -to the accident Calvin had been plaving
hide-and--seek with his older brothers Dale, ag-e eleven.
5• nnd George. age ten, and "three neighborhood boys of
the approximate age of the older McDonald brothers.
Calvin was four years of age, in good health, quite active.
and his height was approximately 36 inches. (Tr., pp. 28, 29.)
The base used for the ~ame was the back of a pickup truck
parked in the trailer court. Dale had gone across the highway
to hide behind a bush in Dalton's vard and Calvin had followed him, hiding behind another bush nearby. They could
not be found by the boy guarding- the base and were called
for a ''free in.'.' bv George McDonald. :who was on the -pickup
truck. Dale testified that he and Calvin could both see and
·hear George .as he called, and they were returning across the
highway to the base when Calvin WM struck. (Tr., pp. 52. 53.)
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Neither George McDonald nor any of the three neighborhood
boys who were also on the truck at the time that Dale and
Calvin were returning, testified in the case.
Calvin's mother, Mrs. Juanita McDonald, at-the time of the
accident was sitting on the patio of a trailer court friend
talking to her., who was referred to as ''Lucille''. Mrs. McDonald testified that she knew the children were playing hideand-seek and had seen them play this game before, but had
not seen them hide in the Dalton's front yard. She WBIS asked
whether she could see the highway from the position where
she was se·ated, and when answering in the negative, she was
further asked what she was doing to look after her little fouryear old boy on a busy highway. She replied: ''You can't
keep your eye on a four year old all the· time.'' (Tr., p.
6* 79.)
*Dale testified on direct examination that he and Calvin came out from behind the bush in Dalton's yard, measured at about 29 feet from the highway, and he looked towards the radio station (east) and then towards Gretna. The
truck had gone by and he saw a ear. At this point Dale was
interrupted ·and asked to go back ''from when you left behind
the bush and tell us what you did and what Calvin did." (Tr.,
p. 43.) Dale then testified that he came out from behind the
bush, with Calvin behind him. He looked towards the ra<;lip
station, then towards Gretna, then came out about 8 feet from
the road, then started across about one foot on the left side
of the road coming towards the radio station, and Calvin
jerked loose of his harid. He recalled that a truck went towards Gretna when he was 21 feet from the road and on the
Dalton property.- He w·as stopped in the ditch when he looked
towards the radio station and towards Gretna. He saw
nothing in the direction of the radio station, but saw a car in
looking towards Gretna. It was Donald's (the defendant's)
car coming towards the radio station in front of Clay's house,
when he first saw it. He, with Calvin right behind him., went
out to the middle of the road, stopped and waited for the
car to pa·ss. Donald Burnette's car was about in front of
Amos' mailbox when Dale and Calvin stopped in the middle
of the road, but he (Dale) could not tell how fast it was going. Calvin jerked loose of Dale's hand and tried to make it
across the road before the car did, but ~e got hit and was
knocked up in the air.
7• · •on cross examination Dale testified that he ·and Calvin
ran from the base out of the trailer court, across the
highway and into the yard of Mr. ~alton, a~d hid behind
bushes nearest to the road. (Tr., p. 50.) Later Dale testified
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that he and Calvin did not run to hide, but walked both ways.
(Tr., p. 53.) On cross .examination Dale further testified that
he was hidden a little while across the road behind a bush in
Dalton's front yard before Calvin started across the road to
hide behind a bush back of Dale. When ''called in", he ·and
Calvin left their hiding places about the same time, and when
they started back he caught Calvin's hand and they walked
from the bush to the ditch and into the road. He came from
behind his bush, and upon looking towards Gretna, saw the
car that struck his brother. This car was about 400 feet up
the road when he. first saw it, and then he took Calvin by the
hand and they walked from the bush to the ditch. When they
stepped into the ditch there was a tractor-trailer that went
by going towards Gretna. After the truck had gone past, they
could see the car. Dale, upon inquiry, could not explain why
he started into the middle of the road after the truck had
passed, when the car coming down the road at a good rate of
speed, was right in ·sight of him. Then, continuing on cross
examination, Dale was asked and answered this question as
follows:
"Q. Isn't it true, now, Dale, that what happened, you were
standing there with your brother in the ditch and that truck
went by and after that truck got by so you could get in the
highway, you started across the highway. Then you saw this
car coming and you stopped in the middle of the highway Y
''A. Yes, sir.'' (Tr., p. 57.)

s•

*Continuing on cross examination, Dale stated that
Calvin broke away from him when he stopped in the
center of the highway for the car, that he saw the· whole thing,
and it happened quickly. He heard the brakes of the defendant's car crying out like he slapped them on to stop quickly,
saw it veer to the right to miss his brother and stop most all
the way off the hard surface., and saw after the accident the
brake marks made by the car.
After reviewing the photograph exhibits with Dale on cross
examination, he was further examined by counsel for the defendant. Dale again testified that he first saw the Burnette
car when he came from behind the bush and that it was about
400 feet in the direction of Gretna, that they moved from the
bush to the ditch, that when ·standing in the ditch a tractortrailer passed them going in tpe direction of Gretna, that he
did not say after the tractor-trailer had passed them he saw
the Burnette car in the highway coming towards them before
they started across the road; and he stated that he did not see

6

Supreme Court of Appeals of Virginia

it and walked in the road behind the tractor-trailer and didn't
see the car until he got in the highway. (Tr., pp. 62, 63.)
On re-direct examination Dale testified that he had not
gotten into the ditch before he saw the Burnette car coming
from G~etna, but was still on the Dalton property. He was
asked which did he see first, the tractor-trailer or the Burnette car, and he replied that he first saw the tractor-trailer.
When asked where was the Burnette car when he stopped
g• in •the road near the white line, he replied that it was 165
feet away, near Mrs. Amos' mailbox.
On re-cross examination Dale testified that he looked twice
towards Gretna, the first time when he came from behind the
bush and saw the car coming from the direction of Gretna
400 feet away, and he saw the car again after the tractortrailer went by and when the car was right on him. (Tr., p.
67.)

Dale d.id not identify the course followed by him and Calvin
from the bush to the ditch and highway, and did not locate the
point where they entered the ditch and the highway.
Trooper Plymale., who investigated the accident, testified
that the highway was 20 feet wide, with black top tar and
gravel finish. Referring to the exhibit map, he stated that the
Dalton residence was on the north side of the highway, with
a lawn sloping gradually to a bank 2 to 2-1/2 feet high from
the ditch line and that the shoulder of the highway, including
the ditch, measured 8 feet, with the middle of the dit~h below the highway. The distance from the Pitt Motor Co. sign
shown on the map, to the hedge in Dalton's yard was 288
feet. The overhang of the holly bush in the yard was 19 feet
from the edge of the highway. Traveling east and at a point
opposite the Pitt Mot~r Co. sign, a motori·st would. have a
view of the highway for a quarter of a mile, and a view of the
hard surface into the yard of Dalton 19 feet to the overhang
of the holly bus'h.
During the trial Trooper Plymale measured the distance
frmn the point in the highway looking east where he could
fir~t see the highway in front of Dalton's property. This point
was 552 feet west of a point in the •highw3;y opposite
10• the hedge in Dalton's yard, and was 50 feet east of
Clay's white 'house. He could not see into the yard at
that point.
Trooper Plymale found skid marks on the highway which
he traced to the Burnette car, which had not been moved
when he arrived. He transposed these marks to the exhibit
map, and described them as beginning 3 feet south of the
center line made by the left wheels, and corresponding marks
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made by the right wheels, -and running and veering to the
right 84 feet, to the rear end of the car with its left side on
the edge of the hard surface.
·
Donald Burnette, the defendant, age twenty-one on the
day of the trial and who was working at Klopman'.g Mills in
Altavista on the day of the accident, testified that as he proceeded from Gretna towards the Amos, Dalton and Pickeral
residences on Highway 40, he was driving around 50 miles per
hour. Fay Mayhew, the girl friend of his twin brother,
Ronald (who was suffering from cancer and died six months
later and prior to the trial), was seated next to the defendant,
and his brother was ·seated on her right. Donald and Ronald
were taking Fay Mayhew from Gretna to her home down below the radio station on Highway 40.
The defendant further testified that as he approached the
Dalton home and the point of the accident, he saw no children
walking or playing on the highway or in the Amos, Dalton
or Pickeral yards or in the trailer court. He saw a big truck
coming up Highway 40 and they met, ''a little after Dalton's
there right there at that fence right at the Amos' lot."
11• (Tr., p. 87.) •Defendant marked the point of passage on
the exhibit map and initialed it "DB''. This truck was a
big- tractor-trailer, the van kind, and was going slow, something like 25 miles an hour. The defendant further !said that
as soon as the truck went by and immediately when he was
close to the end of the truck, the boys ran out right behind
the truck, right in front of him. When he first saw them
around the truck, they were running onto the edge of the
hard surface. (Tr., p. 91.) The larger boy was not holding the
smaller boy's hand and he came to a stop on the white line,
while the smaller boy ran sort of slanting towards the radio
station. The defendant ·slapped on his brakes as soon as he
saw the bo'Jis in the highway and pulled to the right as far as
he could without running down into the trailer court. The
smaller boy continued to run and was struck a glancing blow
by defendant's left front fender.
·On cross examination the defendant testified that he :first
saw the tractor-trailer coming up the road when he was about
at Clay's house or a little better but he couldn't say where it
was, but it wa·s moving a whole lot slower than he was. The
trailer of the truck unit was completely enclosed, was 12 feet
high, and from 50 to 60 feet long. Defendant aould not state
the distance from his car to the boys when he first saw them,
but ·after repeated questions by counsel, he stated that they
couldn't have been more than 30 feet away and that when
he saw them they were running. Defendant testified that his
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brakes had been applied at the time that he hit Calvin,
12• and he was of *the opinion that Calvin was struck past
the middle of the 84 feet skid mark line of his car,
possibly at a point 50 feet from the beginning of these
marks.
On re-direct examination the defendant was asked if anyone in his car made an exclamation at the time that the two
little boys were seen in the highway, and he replied that his
brother said, "Watch those kids", that he saw them a second
after his brother .gpoke, that his brother was in a better
position to see the boys first because he could see more behind the trailer than defendant, and that he immediately
slapped on his brakes when his brother made his remarks.
· Fay Mayhew, fourteen years of age and attending school,
testified that she was riding in the automobile driven by
Donald Burnette and was .geated on the front seat between
him and his brother, Ronald Burnette, when the accident occurred She stated that as they approached the scene of the
accident she saw no children along the highway and that she
first saw the child who was struck when he w.as coming from
behind the tractor-trailer, that this tractor-trailer was going
west and they were going east, that after the truck passed
she saw two children coming from behind the truck, and that
when she first saw them they were about half way between
the white line and the left side of the road She heard Ronald
exclaim, "Watch those kids'', and Donald applied his brakes
and turned to the right. This witness saw the child when it
was struck and knocked up in the air to the left of the car. She
further testified that the larger child stopped before they
reached him and the other one kept on running.
13•
•on cross examination Fay Mayhew testified that the
Burnette car W3Js down next to the Clay house when she
first noticed the tractor-trailer truck, that it was about where
the Pickeral house was and was coming towards them, and
that Donald was driving about 50 miles an hour but she did
not know how fast the tractor-trailer was going and could not
say whether it was at a greater or a lesser sl)eed than the
Burnette car was making. She further testified that she ·saw
both of the children at the same time, the smaller one being
2, 3 or 4 feet behind the larger one, that both of them were
running across the road, and that when the smaller boy was
struck he was knocked in the air at an angle to the left.

Donald Gray Burnette v. Harley L. McDonald

9

ARGUMENT.
WITNESS DALE McDONALD,
This witness was the oldest brother of Calvin McDonald at
the time of his untimely death. Dale was eleven at the time
of the accident and would have been thirteen the day after he
testified at the trial on May 7, 1964. The accident had occured on July 24, 1962, twenty-one and one-half months prior
to his testimony.
In playing hide-and-seek Cal~n had followed Dale across
busy Hwy. 40 and hid behind a bush after D.ale had al14* ready hidden behind another bush *in Dalton's front
yard. When ''called in'' Dale took Calvin by the hand
and assumed full responsibility for his safe return to his
trailer court home. for it is apparent from the statement of
Calvin's mother that she could not look after him all the
time (Tr., p. 79) and that she was not caring for him, although
she knew he was playing a hiding and running game with
older boys. Dale must necessarily have deeply felt this assumed responsibility after the accident and at the time of the
trial. TTndoubtedly this alert and smart young boy must have
heRrd the theory of plaintiff's case many times, and the day
before the trial he was present when measurements were
made at tl1e scene of the accident and in Dalton's front yard
by his father and/or his attorney and/or State Trooper Plymale. Although twenty-one and one-half months had elapsed
since he was one of the principal actors of the incident, he
testified as thoug-h it had occurred the day before, giving
distances positively and without hesitation. It is obvious that
the whole occurrence with its setting, w.as thoroughly rehearsed with the knowledge that all depended upon him, for
none of the otl1er four older boys testified.
This action "ras brought for· the benefit of the father and
n1other and the brothers and sisters of the deceased, Calvin
Ray McDonald. Dale was a member of this group, entitled
to be considered and to share in the award in the event of a
recovery. The jury actually awarded him an intere.gt of $2,666.66 in the verdict of $16,000.00. He was an interested and,
to all intents and purposes, an actual party to this suit.
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*INCONSISTENCIES .AND INCREDIBILITIES OF
TESTIMONY OF DALE McDONALD.

(1) Dale testified that he and Calvin ran across the highway to hide behind bushes in Dalton's front yard, and later
testified that they walked over and walked back. (Tr.., pp. 50,
53.)
(2) Dale first said that he saw a car when he looked tow-ards Gretna as he came from behind the bush; then, through
the astuteness of his counsel, said that he was in the ditch
when he first saw Burnette's car pass Clay's house. (Tr., pp.
43, 44, 45.) Thereafter, on cross examination Dale said that
he first sa'v the Burnette car a distance of 400 feet up the
road when he came out from behind the bush (Tr., p. 55), and
later reiterated this statement (Tr., pp. 62, 66, 67).
(3) Dale testified that the tractor-trailer truck passed
when he was 21 feet from the highway, still on Dalton's property. (Tr., p. 44.) Later, he testified that he was standing in
the ditch at the edge of the highway when this truck passed
him. (Tr., pp. 56., 57, 63.)
(4) D-ale first said that as he stood in the ditch after the
truck had pa·ssed and sa'v the Burnette car in front of Clay's
house, he and Calvin started across the highway. (Tr., p. 45.)
Later, he said that he did not see the car coming on him until
he started across the highway behind the truck. (Tr., pp.
16* 57, 63.)
*(5) Dale first testified that when he reached the
ditch and stopped, he looked towards the radio station and
saw nothing coming- and he then saw Donald Burnette's car
coming towards the radio station. When he fir·st saw it, the
car was in front of Clay's house. He led Calvin by the hand
out to the middle of the road and stopped just over the left
side of the white line and waited for the Burnette car to go
past. At that moment the car was in front of :1\{rs. Amos'
mailbox. Calvin jerked loose of his hand and tried to make
it across the road in front of the car, but was hit. (Tr., pp.
45, 46, 47.) Later, on cross examination Dale testified th~t he
was standing in the ditch with Calvin when the truck went by,
and after it passed so that they could g-et in the highway they
started across, and it was then that he saw the Burnette car
coming and stopped in the middle of the ·highway and Calvin
broke away from him and ran. (Tr ... pp. 57, 63.)
(6) It is obvious fhat Dale McDonald was examined and
testified on direct ac£lording to a set pattern, and when he was
cr0rss examined l1e lost his nattern and testified from his
own memory as to what happened. This later testimony is
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fully supported and corroborated by the testimony of. the
State Trooper as to physical facts and findings in conjunction
with the exhibit map and exhibit photographs and the testimony of the defendant, Donald Burnette, and the witness Fay
Mayhew.
17*

•PLAINTIFF'S EVIDENCE INSUFFICIENT TO
SUPPORT VERDICT.

Plaintiff's only witness to the accident in which Oalvin Ray
McDonald, age four, was killed, was his older brother, age
eleven, both of whom were returning from the Dalton front
yard ac,ross I-Iighway 40 to their trailer home in a trailer
court on the south side of the highway. Other children, eye
witnesses, although available, were not called. T'he. defendant
was not called to testify as an adverse or hostile witness.
Neither Calvin's father nor his mother saw the accident and
their testimony in no way supports either one of Dale's
stories, and Trooper Plymale's measurements and his testimony do not substantiate either of said stories. It is clear
that if one of Dale's stories is true, the other is false. There
i·s no explanation of the contradiction and there are no other
facts and circumstances tending to show which version is
true, so that the jury were allowed to speculate or guess which
statement of this all important witness should be accepted.
Furthermore, Dale's story which is most faV.orable to the
defendant and the one told when he apparently wa·s relying
upon his memory rather than a pattern set for him, is strongly supported, corroborated and substantiated by the testimony of the defendant, Donald Burnette, and the witnesses
Fay Mayhew and Trooper Plymale and the physical facts and
findings as shown by the exhibit map and exhibit photographs.
·
This version or ·story most favorable to the defendant is
simply a case of two children, one much young-er than
18* the other being led in •play by the older child from
their hiding places behind bushes in Dalton's yard to
the ditch and shoulder in front of the yard and across the
hig-hway from behind a westbound tractor-trailer unit into
the path of defendant's eastbound automobile, which resulted
in the death of the smaller boy, while the older boy was saved
bv sto-pping· quickly in the center of the highway and avoiding
the oncoming automobile, the brake-s on which were under
heavy pressure in an attempt to miss said children and when
Raid antomobile was being driven to the right off the highway
in said effort.
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The other version of the witness Dale McDonald, which is
most favorable to the plaintiff, is incredible under .all the
facts and circumstances. It is significant that Burnette's reaction was faster and quicker than the ordinary person or
that his speed was less than 50 miles per hour. It is extremely
noteworthy that Burnette skidded only 84 feet to the rear
end of his car after it had come to a full stop and that there
was no resistance to his forward motion caused by striking
another vehicle or a solid object such as a tree. The glancing
blow to a small four-year old boy, with no indication of impact on the car, certainly would be nil in considering the
brake marks of the Burnette car. At 50 miles per hour, the
experience table allows a skid mark of 128 feet. In this case
the required conditions were present for an ideal test except
that there were three persons in the car rather than one.
Burnette actually stopped 44 feet short of the di'8tance allowed in the table. These brake marks are most telling and
convincing, and they actually started 3 feet south of the
19• center line of the highway. *There can be no doubt about
the facts that the defendant was operating his car at a
lawful and reasonable rate of speed, that his brakes were in
good condition, and that he had his car under proper control.
Assuming that Dale and Calvin were walking at the rate of
4 miles an hour, which i'8 a reasonable walking pace for small
boys, it took them 9.67 seconds to wallr from the bus'h a distance of 29 feet to the edge of the hard surface of the highway. If the Burnette car was opposite the Clay house when
Dale and Calvin started to walk, then the car, traveling at a
speed of 50 miles per hour, had traversed a distance going
east of 708.81 fe~t when Dale and Calvin reached the edge of
the 'hard surface of the l1ighway (9.67 seconds at 73.3 feet
per ·second). The distance from the Clay house to a point opposite the bush in Dalton's front yard is only 602 feet (50
feet plus 264 feet plus 288 feet). So at the time that Dale
and Calvin reached the hard surface, the Burnette car would
have passed their point of entrance and would have been over
100 feet east of that point. If the Burnette car was 400 feet
from the point of entrance on the hard surface, as Dale at one
time testified, when they came from behind the bush and
looked, the ear would have been approximately 300 feet east
of the point where and when the boys reached the edge· of the
hard surface roadway (708.81 feet minus 400 feet). These
calculations are made upon the basis of the boys reaching the
edge of the hard surface, when actually they moved another
10 feet to the center of the highway and Calvin continued
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across the eastbound lane until he was •struck. Assuming further that Dale and Calvin were in the ditch when
Dale looked and saw the Burnette car in front of the
Clay house and the tractor-trailer had already passed, then
the car was 602 feet away and the boy;s would have had
ample time within which to get across the highway in front
of the oncoming car.
In the recent case of Early v. Mathena, Adm'r., hereinafter
ouoted, Mr. Justice Spratley stated that the undisputed physical facts and the overwhelming weight of the evidence were
against the verdict of the jury and removed all conflicts and
contradicted the vague and indefinite evidence of an infant
witness, and left the verdict without credible support. He
further stated that the evidence of the child, as compared with
the evidence to the contrary., was unreasonable and incredible.
In this connection, the ca.se of Brooks v. 0ommo11!Wealth, 145
Va. 853, 859, was cited. In the Brooks case the Court ouoted as
follows from the case of Norfolk and Western R~l· Go. v.
Strickler, 118 Va. 153:

20•

'' 'This court has repeatedly declared that courts are not
required to believe that which is contrary to human experience and the laws of nature or which they judicially know to
be incredible. Thou~h the case be heard as on a demurrer to
the evidence. a court will not stultify itself by allowing a verdict to stflnd, a1thon~h tl1ere may be evidence tending- to sunport it, when the phy·sical facts demonstrate such evidence to
be untrue and the verdict to be unjust and unsupported in law
and fact.' ''
*TRIAL COURT'S OPINION.
On occasions it seems that trial courts lay too great store
hy jury's verdicts and are prone to approve them where the
fncts and circumstances do not justify or support these verdicts. This appears to be the ·situation in the case now under
consideration on appeal.
In the memorandum opinion filed in this case it is stated
that the main point stressed before the court in oral argument on defendant's motion to set aside the verdict was ''that
the evidence was not sufficient to justify the verdict, it being
contended that the evidence of an eyewitness, Dale McDonald,
age twelve, is insufficient in that it is highly conflicting and
confusing.'' Following this statement the trial court reviewed
this witness' account of the manner in which the accident
occurred, using the version or story of Dale McDonald most
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favorable to the plaintiff. The trial court then stated that,
''It is true that in his answering questions on cross examination, when some of the questions and answers are taken out
of context., it gives the impression of being contradictory to
the direct examination or his evidence as a whole.'' Following this observation or charge, the trial court proceeds to
quote from the transcript three questions and three answers
which we submit are definitely taken out of context, when in
defendant's trial brief Dale McDonald's testimony was
quoted at length. These questions and answers are as follows:
22•

.,, Q. And as that tractor-trailer,-big tractor-trailer
unit passed in front of you and went on towards Gretna,
that is when yon and your brother ·started across the highway towards home and the truck Y
"A. No, sir.
"Q. When did you start?
''A. After the truck had gone past and we could see the
car.
'' Q. After the truck had passed Y
''A. Yes." (Tr., p. 56.)

The memorandum opinion states that the quoted questions
and answers are ''also in accord with the direct testimony and
it was after this testimony that the leading questions asked
on cross examination ejected 'Yes', and no answers which
would seem to be contradictory.''
If tl1e trial judge had continued to quote from the transcript immediately following the three questions and answers
nnoted in the memorandum opinion, his opinion would have
shown the following questions and answers :

'' Q. Why did you •start if you could see the car coming
down the road at a good rate of speed? If yon were standing
in the ditch and you let the truck pass and you could see the
car why did you start in the middle of the highway if the
car was ri~ht in sight of you? Can you explain that t
"A. No, sir.
23""
., 'Q. You wouldn't have gone right out in front of
that car traveling at a fair rate or speed, would you Y
"A. No, sir.
'' Q. Isn't it true, now, Dale, that what happened, you were
staniling,· there with your brother in the ditch and that truck
went by and after that truck got by so you could get in the
highway, you started across the highway. Then you saw this
car coming and you ·stopped in the middle of the highway?

Donald Gray Burnette v. Harley L. McDonald

15

"A. Yes, sir." (Tr.,. pp. 56, 57.)
'' Q. Now, Dale, you told me that when you came out from
behind the bush where you were hiding you looked up the
road both ways and you saw a carY
' 'A. Yes, sir.
''Q. Which was Mr. Burnette's car coming from the direction of Gretna T
''A. Yes, sir.
"Q. You told me it was about 400 feet, didn't you?
''A. Yes, sir.
"Q. You moved from that bush to the ditch?
' 'A. Yes, sir.
"Q. And you said that you had Calvin by the handY
''A. Yes.
"Q. You ·said at that time when you stood in the ditch a
tractor-trailer passed you coming-going in the direction of
GretnaY
''A. Yes, sir.
24*
*"Q. Now., did you say that after the tractor-trailer
had passed you, you saw the Burnette car in the highway coming- toward you before you started across the road Y
''A. No, sir.
''Q. Then if you didn't see it, you walked into the road with
Calvin behind that tractor-trailer and didn't see the Burnette car until you g-ot in the highway, did you?
''A. Yes, sir.
''.Q. Is that rig·ht?
"A. Yes, sir.'' (Tr., pp. 62, 63.)
The memorandum opinion refers to defendant's written
memorandum argument 'vhich is filed with the suit papers in
this action. Counsel for the defendant calls to the attention
of the Court the fact that an informal brief in the form of a
letter dated June 25, 1964, to the trial judge, replying to the
brief of counsel for the plaintiff and also :filed with said
papers, made the observation that the trial judge observed
during argument that it looked like Dale McDonald had
been coached, and it was stated in said informal replv brief
that, "It is obvious that thi·s was an understatement"., for tl1e
reasons heretofore stated and also stated in said informal
reply brief.
The trial judge in his memorandum opinion did not attempt to analyze all the testimony of the witness Dale ~fc
Donald, as· has been done in this brief in an effort to determine the inconsistencies, conflicts and confusion in such testi-
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mony. We submit that it is obvious and cleady •apparent that this testimony is so inconsistent and contradictory that the jury was necessarily required to determine which ·story or version was true and which was false,
and that as to which was true and which was false was a·
sheer guess on the part of the jury. It must be remembered
that the burden of proof rested upon the plaintiff to prove
by credible evidence of probative value that the defendant
was negligent and that such negligence was a proximate cause
of the accident and resulting fatal injuries to Calvin Ray McDonald. We submit that the plaintiff fell far short of carrying this burden of proof and that the trial court's opinion does
not satisfy the judicial mind that the required proof was
present in this case and that the plaintiff is entitled to the
verdict awarded him by the jury.
25•

INSTRUCTION NO. 2 GIVEN AT THE REQUEST OF
THE PLAINTIFF WAS ERRONEOUS AND
PREJUDICIAL TO DEFENDANT.
Instruction No. 2 is quoted herewith, with numbers indicating the requirements made of the defendant in this instruction:
"The Court Instructs the jury, that if the jury believe
from the evidence that before the accident the defendant,
Donald Gray Burnette, (1) saw, or in the exercise of reasonable care ·should have seen, Calvin Ray McDonald in or near
the high;wa.y ahead of him at or nea.r the place where the accident occurred, that alone was notice to him of the risk and
danger of. the situation, and (2) he had no right to assume
tl1at a child of tender age would remain in a place of safety,
but on the contrary was (3) required, in the exercise of reasonable prudence would have exercised under similar facts
childish impulse, heedless of danger and incapable of
26• •exercising precaution expected of adults, might,
through his thoughtlessness, expose himself in some way
to dang·er of injury., and ( 4) it became the duty of the defendant, Burnette, to increase his vigilance as he approached the
child and to exercise that degree of care that a person of reasonable prudence would have exercised under ·similar facts
and circumstances to avoid danger of injurying the child ; and
if the jury believe from the evidence that the defendant, Burnette, violated the foregoing duty and that such. violation
was a proximate cause of the acciilent, ana death of the ~aid
Calvin Ray McDonald, then you sha11 return your verdict in·
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favor of the plaintiff, Harley L. McDonald, Administrator of
the Estate of Calvin Ray McDonald, Deceased." (Numbers
and emphasis added.)
,
Defendant, by counsel, objected and excepted to the giving
of this instruction in the following language :
'' • • • The defendant by counsel objects and excepts to
Instruction No. 2 offered by the plaintiff and given by the
court upon the ground that this instruction imposes upon the
defendant a much higher burden as to the care to be exercised
for the safety of the plaintiff decedent than is justified by the
evidence. It is further the position of the defendant that the
evidence does not warrant or justify any instruction on behalf
of the plaintiff dealing with additional care required of him
as to infants on the highway which would allow the jury to
consider and render a verdict for the plaintiff based upon the
defendant's failure to see the plaintiff's decedent and his
brother on the lawn and in the front yard of Mr. M. M. Dalton
and that defendant's duty towards plaintiff's decedent under
the evidence only arises after the defendant saw or in the
exercise of reasonable care, should have •seen the children
after the tractor-trailer truck had passed him and proceeded
west along the highway so as to eliminate the obstruction
which interfered with any possible view of the children prior
to the passing of the tractor-trailer unit.'' (Tr., pp. 125, 126.)
27•

•The defendant concedes that this Instruction No. 2
is correct in a proper case, but contends that it is not
proper in the case under consideration because of the facts
and circumstances proved.
This Instruction No. 2 was taken almost verbatim from
Virginia Jury Instructions, Virginia Practice I, by Doubles,
Emroch and Merhige (Section 15.06, page 119). The authors
of this book on instructions cite five Virginia cases in support
of instruction Section 15.06, Duty of Defendant to Anticipate
Child's Thoughtlessness. ·All five of these cases involved facts
where the motorist was proceeding in a city with low speed
limits or was starting hi·s motor vehicle from a parked position. In Boyd v. Brown, 192 Va. 702, the motor vehicle was
moving along a street of the City of Danville at a speed of
approximately 15 miles an hour, with a speed limit of 25
miles an hour. In Conrad v. Taylor, 197 Va.·188, the motorist
had parked his motor vehicle in front of a residence in Oceana
Village and. upon leaving his parked position, ran over a
small child. In Read v. .D.ll!YJiiel~ 1.91 :V-a. -853 (divided opinion),
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a child of eight walked from behind a bus on a city street in
Suffolk and was injured when he walked into the •side of .a
tractor-trailer truck .coming in the opposite direction. The
speed limit was 25 miles an hour., and there was a school with
school signs in close proximity to the point of the accident.
In Baker v. Richardson, 201 Va. 834, a five-year old child was
struck by a motorist on a city street in Norfolk as 'he approached a negro church which was holding a dedicatory
28• ceremony and *'in front of which there was a large
crowd a·ssembled. In Wright v. Kelly, Adm'r., 203 Va.
135, an infant seventeen months of age was killed as a result
of a motorist backing his truck onto the child in a private
driveway where he had parked on the premises of a residence
in Halifax County, Virginia.
The facts and circumstances attending the accident in
w·hich Calvin Ray McDonald was killed are entirely different
from those shown in the cases cited. State Highway 40, running east and west to distant terminii, is heavily traveled.
After the defendant left the town limits of Gretna, he entered
what is lmown as open country with a state speed limit of 55
miles per hour and with no speed limit or caution signs posted
along the high,vay as he nroceeded to the noint of the accident. He was meeting a larg-e tractor-trailer unit approximately 50 to 60 feet long, with a fully enclosed trailer 12
feet high. He met this tractor-trailer unit at a -point almost
opposite the dividing line between the Amos residence and the
Dalton residence. as stated by the defendant, who was the
onlv witness testifying- as· to the point where his motor vehicle
and said unit -passed. This point, according- to the calculations
of the trial judge in his memorandum opinion (page 4), was
about 80 feet west of the point where Calvin was struck in the
hig-hway.
The defendant, traveling at 50 miles an hour,. was moving
along- the highway at the rate of 73.3 feet per second, and his
·speed was not reduced until be saw Dale and Calvin running
across the highway .from behind •the rear end of the
29• tractor-trailer unit. The Court will take judicial notice
of the fact that an operator of a motor vehicle travelin~
along a highway in open country with a speed limit of 55
miles per hour, must devote his vision prima.rily to the highway ahead of him and traffi-c moving along such hig-hway.
The Court will take further judicial notice of the fact that if a
motorist traveling at said speed takes his eyes off the highway and directs his attention to ·people or objects off the
highway for as much as a •second, ·the course of his motor
vehicle will likely change to ·left or right and away from his
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proper course along his right hand side of said highway. This
.being true, such driver, especially when· approach4tg a large
tractor-trailer occupying practically all of one side of· the
highway, must be alert to keep on his side of the highway
and not to divert his attention so as to veer to the left into
the side of said tractor-trailer or to the right and off the highway, resulting in injuries to the occupants of both vehicles or
the guests in his automobile. And if such motorist should see
children in a front yard with an elevation above the highway
and in a place of safety, whether they are walking or running
or playing, this does not and ·should not put him on notice
that one of said children will dash out of said yard, down an
embankment, and into the highway in front of an oncoming
fast moving automobile.
The court instructed the jury in Instruction No. 2 that if
they believed that Donald Gray Burnette saw, or in the exercise of reasonable care should have seen, Calvin Ray MeDonald in or near the highway ahead of •him at or near
ao• the place where the accident occurred, that alone was
notice to him of the risk and danger of the situation and
it became his duty to increase his vigilance as he approached
the child. Undoubtedly through sympathy the jury wanted to
award a verdict in favor of the plaintiff, and this Instruction
No. 2, particularly the language stated, enabled and allowed
. the jury to conclude that if the defendant saw, or in the
exercise 9f reasonable care should have seen, Calvin Ray McDonald in the front yard of the Dalton residence which is
near the highway, then he was required to increase his vigilance and reduce his speed to the point where he could stop
his automobile and save this small child if he should take a
notion to run into and across the highway.
This increased vigilance under the facts and circumstances
of this case was not required under the law. There is no testimony from any witness who stated that he was in a similar
position to defendant and saw or in the exercise of reasonable
care could have seen children walking or playing· iu Dalton's
yard or running across it towards the highway. The defendant
testified clearly and positively that he saw no children either
in the highway ahead of him or in the front yards of the three
residences on the north or in the trailer court on the south, a
view of which was obstructed by a body of woods. The witness
Fay Mayhew testified that she saw no children in this same
area. Dale McDonald testified that he saw the Burnette car
from Dalton's yard some 400 feet up the road towards
at• Gretna, but he was an *eleven-year old boy looking
through or over the top of a paling fence 4.2 feet high
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and was standing close to a bush. It is inconceivable that the
defendant could be expected to drive along the highway at a
speed of 50 miles an hour and at the same time look through
or over a paling fence and spot two small children standing
beside a bush in Dalton's yard.
Instruction No. 2 imposed upon the defendant duties which
went beyond the requirements of the law. It was entirely too
strict and rigid under the facts and circumstances of this
case. It was erroneous and highly prejudicial to the defendant. It gave the jury a la·st straw upon which to grasp in
their effort and desire to compensate Mr. and Mrs. McDonald
and their three children for the loss of the bright little boy
four years of age who wa& allowed to play hide-and-seek with
older eleven-year old boys in an area exceedingly dangerous
to small children.
This assignment of error as to the giving of Instruction No.
2 is well founded, and in the event the Court is of the opinion
that the evidence is ·sufficient to support the verdict in favor
of the plaintiff, this case should be reversed, remanded, and
a new trial directed.

LAW.
In Boyd v. Brown, 192 Va. 702, 709, 710., 711, 712, there were
two small boys standing on the sidewalk facing each
32* other in an area *between two markings in the street
reading in large letters "School". A third boy, seven
years of age, was standing near the curbing between two
parked cars and a view of him was obstructed to the defendant, Boyd, as he proceeded in a panel truck at a lawful and
reasonable rate of speed along the half of the street nearest
said sidewalk. Suddenly the third small boy ran out behveen
the cars in front of the truck and was struck, knocked down,
and seriously injured. There was a verdict and. judgment for
the plaintiff in the lower court. Upon appeal the case was reversed, and the Court said :
"Stated generally, the rule is that if a driver sees, or
should have seen, the presence of a child in or near the street
that the law imposes upon him the duty to take into consider~
tion that the child might act thoughtlessly and upon childish
impulses, and requires him to exercise that degree of care
that a person of ordinary prudence would exercise., under
similar facts and circumstances, to avoid danger of injury to
the child.
'"In cases where the evidence tended to show that the driver
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failed to keep a proper lookout or drove with improper speed,
under specific circumstances, recoveries against the driver
have been sustained.
"In those cases where it appeared that the driver did not
see, and could not have seen, the child by the exercise of reasonable care, and the injured child had ·suddenly entered t~e
street from behind an obstruction into the path of the oncoming vehicle ·and so close to the approaching car that the
driver had no reasonable opportunity to avoid striking the
child after seeing him, recoveries against the driver have been
denied.''

•

•

•

•

•

'.'In this case it is argued on behalf of the plaintiff that the
circumstances of the warning painted on the pavement, the
time of day and the known presence of two children on
aa• •the sidewalk put the defendant on notice of the danger
in the situation, and that he should have blown his horn
in warning and decreased the speed of his truck. It is also
insisted that it was reasonable for the jury to determine that
his speed was in excess of 15 or 20 miles per hour, and that if
a proper lookout had been maintained, he could have seen the
plaintiff the moment the latter cleared the Buick.
''It must be remembered that the burden was on the plaintiff to prove not only that the defendant was negligent; but
that his negligence was the proximate cause of the accident.
A mere inference of the possibility of defendant's negligence
was not sufficient to establish his liability. The clear, reasonable and uncontradicted testimony of the defendant is binding
upon the plaintiff. The facts and· circumstances are not •such
as to point by a fair and reasonable inference to the conclusion that the defendant was negligent. Messick v. Mason, 156
Va. 193, 157 S. E. 575. If the accident did not happen like
Boyd said it did, we must speculate as to how it occurred.
'' • • • There was no evidence that the defendant failed to
keep his truck under proper control, that he failed to keep a
·proper lookout, or that he drove at an unreasonable rate of
speed. • • • He did not see the plaintiff, who wa·s obscured
from his view by the forepart of the Buick car, until the
child ran into the street so close to the truck that contact
could not be avoided. He acted promptly and used all available means to stop his truck immediately upon discovery of
the presence of the child.''

•

•

•

•

•
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'' • • • There was nothing to challenge his attention to the
presence of the plaintiff, or to cause him to anticipate that he
was obscured by the front end of the Buick. There was no
probable danger to the two boy;s standing on the sidewalk
talking, and he was not required to blow his horn and alarm
them.
''The accident was deplorable; but the evidence fails to
sh.ow that it ·was due to any violation of duty imposed .by law
upon the defendant. 'The defendant cannot be held responsible for the negligence charged upon a bare ''perhaps.'' ' He
was not an insurer of the safety of the child.''
•The principles announced in the Boyd v. Brown case
have been subsequently approved in Nosay v. Owens,
193 Va. 343; Ward, Adm'r. v. Lewis, 197 Va. 811; Read v.
Damiel, 197 Va. 853; Dickerson v. Ball, 200 Va. 809; NeUJton
v. Carpenter, 202 Va. 347; E01rly v. Mathena, .Adm'r., 203 Va.
330., 335; Weddle, Ad'J'J'Uinistratrix v. Draper, 204 Va. 319, 322;
Barner v. Whitehead, 204 Va. 634, 639; and Virginia Transit
OompOIYIIJI v. Louis Ralph SchO/im,, decided June 15, 1964, 205
Va. 373.
In Early v. Mathena, Adm'r, S'Uipra, the Court said:
34•

''The undisputed physical facts, and the overwhelming
weight of the evidence are against the verdict of the jury.
They remove all conflicts and contradict the somewhat vague
and indefinite evidence of the infant, Jerry Dowdy, and leave
the verdict without credible support. Brooks v. Commonwealth, 145 Va. 853, 855, 134 S. E. 726. The evidence of the
child, as compared with the evidence to the contrary, is unreasQnable and incredible.''
In Weddle, Admi'Yllistratriz v. Draper, supra, the Court
. said:
'' ~ • • The evidence produced must prove more than a
probability of negligence .and any inferences therefrom must
be based on facts, not on presumptions. It is incumbent on
the plaintiff who alleges negligence to show why and how the
accident happened, and if that is left to coniecture, guess or
random judgment, he cannot recover. • ~ •"
In Barner v. Whitehead, stllpf'a, the Court said:
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''The motion for judgment alleged that the plaintiff
35• was injured while crossing the street. A mere tShowing
that the •collision occurred does not establish negligence
on the part of the defendant. The onus was on the plaintiff to
prove that he was in the street a sufficient time before the
impact, and a sufficient distance ahead of the automobile, for
the defendant, in the exercise of ordinary care, to have seen
him and avoided striking him. Hoier, Adm'r. v. Noel, 199 Va.
151, 154, 98 S. E. (2d) 673. This, the plaintiff has utterly
failed to prove.''
In Ingram v. Galliher (Ky., 1958), 309 S. W. (2d) 763, 765,
the Court said:
''Where a witness on cross examination gives clear and
unequivocal testimony that is inconsistent and contradictory
of what he testified to on direct examination the force of the
first statement may be destroyed. Duvall v. Commorvwealth,
198 Ky. 609, 249 S. W. 768; Willianns v. United Minle Workers of .America, 298 Ky. 117, 182 S. W. (2d) 237; Bailey v.
Turner, 300 Ky. 664, 190 S. W. (2d) 24. Therefore, the defendant's last testimony corroborates the evidence of the
plaintiffs as to how the accident occurred, and the court properly ruled as a matter of law that his negligence was the
cause of the accident."
In B,ailey v. Turner (Ky., 1945)., 190 S. W. (2d) 24, the
Court said:
''It is clear that if one of her stories is true, the other is
false. As to which is true and which is false is a sheer guess,
and for this reason her testimony is without any value.''
In Adelsberger v. Bheeby (Mo.), 59 S. W. (2d) 644, 647,
the Court said :

36*

'Where a party relies on the testimony of a sing·le
witness to prove a given issue, and the testimony of such
witness is contradictory and conflicitng, one version thereof
tending to prove the issue, the other tending to disprove it,
with no explanation of the contradiction, and no other fact
or circumstance in the case tending to sho'v which version of
the evidence is true, no case is made, and the jury should
not be permitted to speculate or guess which statement of the
witness should be accepted. • • •"
lj(c'
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In City of Thomasville v. Crowell (Ga.), 96.8. E. 335, it is
said in the Court's syllabus:
''The testimony of a party who offers himself as a witness
in his own behalf must be construed most strongly against
him, if it be self-contradictory, vague, or equivocal, and, unless there be other evidence tending to .establish his right to
recover, he is not entitled to a finding in his favor if the version of his testimony most unfavorable to his case shows that
the verdict should be against him. * • •''
The principle in the City of Thomasville case quoted immediately above is approved in the later cases of Ausburn v.
Ala.bamw, Cooperage Go. (Ga.), 105 S. E. 621; Ball v. MurrOIJJ
(Ga.) 92 S. E. (2d) 562 ; and Stwples v. Broum (Ga.), 99 S. E.
(2d) 526.
CONCLUSION.
It is apropos in concluding this brief to quote the language
of Mr. Justice Whittle in the case of N osay v. Owens, 193 Va.
343, 349:
,.., ' 'As we said, under a similar situation, in Sawnders
v. Temple, 154 Va. 714, 153 S. E. 691: "The difficulty
which the court has in taking their view of the record as a
whole is the same difficulty which they had before they attempted to extract some incriminating evidence from the
defendant as a witness. That obstacle to a recovery is the
fundamental rule that the burden always rests upon the
plaintiff to establish his case by the weight of the testimony.
The defendant cannot be held responsible for the negligence
charged upon a bare 'perhaps'.'' ' ''
''Accidents in which children are involved invariably excite sympathy., but verdicts cannot be based upon sympathy.
The defendant in this case has violated no duty imposed upon
him by law. He was not an insurer of the child's safety.''
37•

In addition to the sympathy excited in the case under consideration, the prejudice of the jury was undoubtedly aroused
by the injection of immaterial and extraneous testimony of
the mother of the deceased infant. Mrs. Juanita McDonald
was asked by her counsel whether she 'had asked the defend-
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ant what had happened upon her reaching the -scene of the
accident. She replied, ''No", and counsel then asked her "Did
he say anything·?" She replied that, "He didn't say anything
about what happened. He just got out of his car and said,
'God damn kids'. One of my neighbors said he didn't have to
curse about it. He had already l1it the child." (Tr., p. 77.)
The defendant denied this statement (Tr., pp. 106, 107), and
it is significant that the neighbor referred to and called
"Lucille" (Tr., p. 76) was not summonsed and did not testify
in the case.
38*
*Petitioner submits that the evidence disclosed in the
record is wholly insufficient to support a verdict for the
plaintiff and that the judg1nent of the trial court approving
the verdict of the jury should be set aside.
If an appeal is allowed, petitioner desires to adopt this
petition as and in lieu of an opening brief.
Petitioner states that this petition was on the lst day of
September, 1964, mailed to and will be filed with H. G. Turner,
Clerk of the Supreme Court of Appeals of Virginia, at Richmond, ·virg·inia, and that a copy thereof was mailed to V\T.
Carrington Thompson. Chatham, ·virginia, wl1o was opposinO'
connsel in the trial court.
Counsel for petitioner desires to state orally the 1·Ntsons
for review of the final jndgn1ent order complained of.
For the foregoing reasons, petitioner respectfullv pray·s
that a writ of error with S1tpe-rsedea-.c: mav he awarded to hbn
from the final order of .T ulv 21, 1964, complained of and that
said order may be reversed and final judg,ment ent(lred for
this defendant: in the alternative, that said final order may
he reversed and that a new trial may hr awm·ded to petitionelf'
fm· the reasons stated.
Respectfully submitted,
DONALD GRAY BURNETTE
Bv EDWIN B. 1\IEADE
·
Counsel.
39•
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