, . IN .THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7623

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 2nd day of December, 1970.
HARDWARE MUTUAL CASUALTY
COMPANY,

Appellant,

against
GENE.RAL ACCIDENT FIRE AND LIFE
.ASSURANCE CORPORATION, LTD.,

Appellee.

From the Court of Law and Chancery of the City of Norfolk
Walter A. Page, Judge

Upon the petition of Hardware Mutual Casualty Company
an appeal and S'ltpe'rsedeas is awarded it from a decree entered by the Court of Law and Chancery of the City of
Norfolk on the 25th day of June, 1970, in a certain chancery
cause then therein depending, wherein General Accident Fire
and Life Assurance Corporation, Ltd., was plaintiff and the
petitioner and another were defendants; upon the petitioner,
or some one for it, entering into bond with sufficient security
before the clerk of the said court below in the penalty of
$10,000, with condition as the law directs.
·
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November 26, 1969
Honorable Walter A. Page, Judge
Court of Law and Chancery
City of Norfolk
Norfolk, Virginia
Re : General Accident Fire and Life Assurance
Corporation, Ltd. vs. Hardware Mutual
Casualty Company, and Great American
Insurance Company-Chancery No. 6120
James H. Brown vs. General Accident Fire
and Life Assurance Corporation, Ltd.
At Law No. 3792
Dear Judge Page:
The position of General Accident in these two companion
cases can be briefly summarized as follows :
General Accident's insured, James Brown, took delivery of

a 1965 Chevrolet Impala from R. K. Chevrolet, insured by

Hardware Mutual, on July 5, 1965, on which occasion he executed all papers nece·ssary to be executed by him in connection with the purchase of the Impala, including an application for a Virginia Certificate of Title, D.M.V. Form 17, and
left all of the papers with R. I<:. Chevrolet, in effect constituting it as his agent for the obtaining of a Virginia Title Certificate and the making of the necessary filings. On July 10,
1965, the Chevrolet Impala was involved in the accident in
question while being operated by James Brown's brother,
Persell Brown, with James Brown's permis·sion, Persell
Brown at the time being an insured of Great American under
a policy issued to him insuring another automobile owned by
him. The papers which had been executed by James Brown on
July 5,1965 and left with R. K. Chevrolet were completed and
notarized by R. K. Chevrolet's agents on July 12 and July 14,
1965, and filed with the D.M.V. several weeks later. Included
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among these papers was the Assignment of Title and Notice
of Sale on reverse side of the Form 17 indicating the date of
the conditional sale of the vehicle to be July 14, 1965 and
signed by a representative of R. K. Chevrolet and
page 28 ~ notarized on July 14, 1965. It is the position of
General Accident that title to the Chevrolet Impala did not pass to James Brown until the execution of these
papers by R. K. Chevrolet's agents following the accident and
that, accordingly, the Impala was still owned by R. K. Chevrolet at the time of the accident and that R. 1(. Chevrolet's
garage liability policy with Hardware Mutual afforded coverage to Persell Brown at the time of the accident by virtue
of R. K. Chevrolet's ownership of the Impala and the permissive use on the part of Persell Brown through James Brown.
Since "owned automobile" is defined identically in General
Accident's policy for the purposes of the liability as 'veil as
the collision coverage, this argument applies both with respect to the affording of liability coverage by Hardware Mutual to Persell Brown and to the collision aspect of the matter in the suit by James Brown against General Accident
with respect to the collision loss. General Accident maintains
that Persell Brown was afforded liability coverage by Hardware Mutual with respect to the accident by virtue of the
foregoing and that in addition he was entitled to liability
coverage from Great American under his own policy with
that company.
In determining the question of the ownership of the Chevrolet Impala at the time of the accident, there are no Virginia
cases which I have been able to find which are directly in
point. There are a number of cases, however, which are
highly instructive. One of the leading cases decided under
the Virginia Motor Vehicle Code is Storm v. Nationwide, 200
Va. 526, 106 S.E. 2d 588 (1959) which held that where the
owner of an automobile registered in Virginia had agreed to
sell the same and had transferred possession and received the
purchase price but had not as yet executed the Assignment of
Title on the reverse side of the Title Certificate as required
by Section 46.1-87, et seq., of the Virginia Code, and delivered the same to the purchaser, title had not effectively
pas·sed to the purchaser of the vehicle, and the vehicle was
still owned by the seller and, accordingly, the seller's automobile liability insurance covering automobiles owned by her
was in full force and effect and afforded coverage to the purchaser as a permissive user under the policy. More clo·sely
in point, however, is the case of Wicker v. National Surety
Corp., 330 F. 2d 1009 (CCA 4 1964). There the purchaser
agreed to buy a used car from a licensed Virginia Automo-
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bile dealer and on December 20, took posses·sion of same, trading in his old car, paying a portion of the purchase price in
cash and signing all of the necessary papers in blank, includdealer a sum to cover the necessary title fee with the understanding that the dealer would file all of the necessary papers
with the D.M.V. and secure issuance of a Certificate of Title
in the purchaser's name. On the following day, December 21st,
the dealer executed the Assignment of Title Form on the reverse of the Certificate of Title assigning same to the purchaser. The next day was a Saturday and the Christmas holidays began and the D.M.V. did not again open for
page 29 ~ business until December 27, at which time the
dealer filed the application and supporting papers
together with the filing fees. In the meanwhile, the purchaser
had been involved in an accident on December 24, without the
knowledge of the dealer. The Court held that as the assignment had been executed on December 21, title had effectively
passed to the purchaser even though there had been no delivery to him, since in accordance with established custom, he
had appointed the dealer as his agent for filing title papers
with the D.M.V. and no actual delivery to him was necessary
under these circumstances since the intention of the parties
was clear. Accordingly, title having passed, the dealer's garage liability did not afford coverage to the purchaser in operation of the vehicle at the time of the accident. See also
United States v. One Hudson Hornet Sedan, 110 F. Supp. 41
(W.D.Va. 1953) and U.S.F. ~ G. Corp. v. Myers Motors, 143
F. Supp. 96 (W.D.Va. 1956), both of which cases were decided
by the United States District Court for the Western District
of Virginia, and which support the foregoing holdings.
It is submitted that but for one significant difference, the
foregoing cases would constitute conclusive authority for the
position of General Accident in the instant case. It is recognized and admitted, however, that in all of the quoted cases a
transfer of ownership of an automobile already registered in
Virginia, that is to which a Certificate of Title had already
been is·sued by the D.M.V., is involved, whereas in the instant
case we are concerned with a new car to which no Certificate
of Title had as yet been issued either by Virginia or any other
jurisdiction. Section 46.1-117 of the Motor Vehicle Code specifically exempts a motor vehicle dealer or manufacturer from
the requirement of obtaining a Virginia title certificate
where the vehicle is being held by him for purposes of sale. It
should also be noted at this point, that at the time of the
transaction in question the Uniform Commercial Code had
not as yet been adopted in Virginia and its provisions are,
accordingly, inapplicable. Section 46.1-41 of the Motor Vehicle Code requires the registration of all motor vehicles in-
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tended to be operated in Virginia and the obtaining of a Certificate of Title therefor. Section 46.1-51 requires the owner
to make application for such certificate upon appropriate
forms prescribed by the Commissioner of the D.M.V., Form
17, and the following Section sets forth the information to be
contained in such applications including the requirement that
it set forth the date of sale by the dealer to the person first
operating the vehicle. I have been unable to find any case law
construing these general requirements of the Motor Vehicle
Code. It is accordingly submitted that in the absence of case
law clarifying the point one can best resolve this
page 30 ~ issue by applying the general philosophy inherent
in the Motor Vehicle Code in the light of analogous decisions and perceived by way of analogy, in so far as
consistent with such philosophy, and apply the same principles and derive the same conclusions with respect to unregistered vehicles as is the case with respect to vehicles already
registered in Virginia as evidenced by the case law referred
to above. That this is a sound approach to the problem is indicated by language in a leading case decided by Judge Dalton of the United States District Court for the Western District of Virginia. I refer to U.S.F.&G. Company v. Trussell,
208 F. Supp. 154 (W.D.Va. 1962). I quote from this decision
at page 159 of the official report :
" ... These statutes governing registration are essentially
police regulations, and must be observed ... Quite true, the
registration laws of Virginia, dealing with transfer of Certificate of Title, refer to vehicles 'registered under the provisions of this chapter' ... Thus, Travelers argues that Virginia's statutory requirements do not apply to this case at all,
leaving only the Law of Sales relevant to the various transactions. However, this contention the Court cannot accept.
An automobile, by its characteristics, was not intended to be
handled by Bill of Sale in Virginia. To follow the general
Law of Sales to ascertain ownership of automobiles would be
contrary to the intent of Virginia's registration laws, and
would create confusion, uncertainty and endless difficulties.
. . . We conclude, therefore, that Virginia's automobile title
laws are applicable in this case even though the Chevrolet
was not registered in this state until after the accident in
question."
The specific point under discussion was whether or not the
Virginia Motor Vehicle Code and its dominant philosophy
should take precedence over the general Law of Sales in the
situation involved in the case which was not analogous to
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the instant case but which involved passage of title by operation of law where there had been no registration of the vehicle in Virginia. In refusing to follow the Law of Sales,
Judge Dalton continued:
" ... With respect to ownership of an automobile, the Virginia Courts have taken a very strict view regarding the
effect of non-compliance with State Registration Statute·s on
legal ownership.... Where an automobile is sold by the owner
with full payment of the agreed price and delivery of possession to the purchaser thereof but the assignment and delivery
of the Certificate of Title are deferred, a change in the ownership of the automobile is not consummated."
page 31 ~ This interpretation of the effect of the Virginia
Motor Vehicle laws as applied to this type of situation is perfectly consistent with the philosophy of the Court
as applied in the cases referred to involving vehicles already
registered in Virginia and the approach which I have described and which I feel is the correct one in the instant case.
This is further buttressed by an early Virginia case construing a ·similar requirement of the predecessor of the present
Virginia Motor Vehicle Code. I refer to Thomas v. Mullins,
153 Va. 383 (1929) at page 386 where a sale of a motor vehicle had been agreed to and the purchase price paid, the
Court held that if no assignment of title had been executed
and notice of transfer executed on the form prescribed by the
D.M.V. under the :h1otor Vehicle Act of 1926 and delivered to
the purchaser, "Then the Contract of Sale was merely executory and not executed, and the title to the said automobile, at
the time of the fire, had not passed".
In applying these various principles, one must come inescapably to the conclusion that in the instant case unless we
are to arrive at a conclusion which is inconsistent with the
principles set forth, that ownership and title to the 1965
Chevrolet Impala had not passed from R. K. Chevrolet to
James Brown at the time of the accident on July 10, 1965. It
is true that Brown did everything that was necessary for
him to do in order to complete the transaction when he signed
the various papers and took delivery of the vehicle on July
5th. However, applying the rule cited in the last mentioned
case, Thornas v. lltlullins, at that time there existed merely an
executory contract and not an executed contract and it remained for R. I{. Chevrolet to execute the papers and specifically the Assignment of Title and Notice of Sale on thereverse side of the Form 17, apparently, the same form, or the
predecessor thereof, of that which is referred to in the Mullins case. This conclusion is reenforced by reasoning of the
Court in the Wicker case, supra, which held that title had
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passed to the purchaser at the time of the accident on December 24, because of the fact that the dealer had executed
the assignment on the reverse of the Certificate of Title on
December 21, prior to the accident, and the day following the
day on which the purchaser executed the various papers and
took delivery of the automobile, that is, December 20. There
the Court specifically held that the title passed when the
seller of the vehicle executed the necessary assignment. It is
true that this was an assignment on the reverse of a Virginia
title certificate but it is submitted that this assignment is essentially the same assignment which is required to be executed on the Form 17 which is the document which takes the
place of the Virginia Certificate of Title with respect to a
motor vehicle upon which no Virginia Certificate
page 32 ~ of Title has already been issued. It would be
senseless to apply the reasoning which has been
applied by the Courts consistently with respect to vehicles
already registered in Virginia and not to apply the same
principles to tho·se vehicles which had come into Virginia and
become subject to the Virginia Motor Vehicle laws but upon
which no Virginia Certificate of Title had as yet been issued.
It is further pointed out that in the assignment form on the
reverse of Form 17 the seller is required to state the date of
the ·sale, in this case the date was so stated as July 14 and
this statement was sworn to by an official of R. J{. Chevrolet
and acknowledged by a notary public. It is submitted that
Hardware Mutual, as the insurer for R. 1{. Chevrolet, should
not be permitted to appear in this proceeding and deny the
solemn statements of its insured's agents as set forth in the
documents of title in accordance with the requirements of the
statute. For these reasons and for others it is earnestly submitted to the Court that the Court should rule and so declare
in a proper Decree that at the time of the accident in the
instant cases, that is July 10, 1965, title to the 1965 Chevrolet
Impala was still in R. 1{. Chevrolet and ownership had not at
that time passed from R. 1{. Chevrolet to James Brown.
Assuming that the 1965 Chevrolet Impala was, in fact,
owned by R. 1{. Chevrolet at the time of the accident, it then
becomes necessary to consider the question of whether or not
the several relevant exclusions in 1-Iardware Mutual's policy
serve to defeat coverage. As I understand it, Hardware Mutual intends to rely upon two separate provisions of its
policy. The first is the so-called "Limited Coverage for Certain Insureds Endorsement" (Form 80-972). That Endorsement very briefly attempted to exclude coverage where an
owned automobile is operated by someone other than an employee or agent of the named· insured and such person has
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other valid and collectable automobile liability insurance with
the requisite limits and further provides that in such cases
the insurance afforded by the garage liability policy shall be
excess only and not primary coverage. A ·similar provision
was declared invalid as being repugnant to the so-called
Omnibus Statute, Section 38.1-381 of the Virginia Code, in
the case of Maryland Casualty Company v. Burley, 345 F.
2nd 138 (W.D.Va. 1965) and the Virginia Supreme Court of
Appeals agreed with the Federal Court in two comllanion
cases decided during the past year, American Motonst Insurance Company v. Kaplan, 209 Va. 53 and Hardware Mutual Casualty Company v. Celina Mutual Insurance Company, 209 Va. 60. It is true that the Virginia Legislature
has since amended the statute to make permissible the issuance of such endorsements but during the year 1965, when the
events in question took place, this legislative amendment had
not as yet been enacted and the law must be determined in the
light of the decisions of the Virginia Supreme Court of Appeals.
page 33 ~ Being J?recluded from relying upon the provisions of 1ts restrictive Endorsement, Hardware
Mutual must then fall back upon the specific exclusion under
"Persons Insured" in part one of its policy wherein it is
stated that none of the following is an insured (iii) "Any
person ... other than the named insured with respect to any
automobile ... possession of which has been trasferred to
another by the named insured pursuant to an agreement of
sale". It is submitted that this exclusionary language is as
equally repugnant to the Omnibus Statute as is the Endorsement which has been heretofore invalidated by the Supreme
Court of Appeals. In the J(aplan case the Court carefully
pointed out that the Omnibus Statute "require-s that a permissive user be given the same coverage as a named insured,
and that because the exclusionary or escape clause ... if
given effect, would not extend the same coverage, it is void."
(Page 57). This rationale is just as applicable to the exclusion in question as to the prohibited endorsement. In the cited
case the insurance company attempted to justify the exclusionary language on the basis of Lumbermens Mutual
Casualty Company v. Indemnity Insurance Company, 186
Va. 204, 42 S.E. 2d 298 which involved an owner's policy
which contained a provision excluding from the definition of
"Insured" the owner or anyone else when operating the automobile in connection with its service station, etc. In discussing this contention at Page 58 of the Kaplan case, the Court
said:
"This Court upheld the restriction and stated that the
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statute required 'every automobile liability policy sold in
Virginia to contain an Omnibus Clause extending the same
coverage as that given the named insured to one legally
operating the car with the owner's permission, express or
implied.' ...
"This construction does not mean that the owner of a
motor vehicle is compelled to carry liability insurance, nor
does it mean that the insured and the insurer may not agree
to incorporate in their contract reasonable restrictions of
coverage as to time, place, use and as to injuries ... In Lumbermens the excluded coverage applied with equal force to
both the named insured and permissive users. In the case at
bar the coverage provided a permissive user under American's policy is conditional ... The Omnibus Statute does not
require that coverage be afforded a permissive user of a nonowned vehicle. It only requires that the owner's policy extend coverage to a permissive user for liability resulting in
the operation or use of such vehicle."
page 34 ~ This language is just as forceful and just as
applicable to the exclusion with respect to automobiles furnished to persons pursuant to an agreement of sale.
Where the title to the vehicle is still in the garage keeper, it
would seem to be unarguably clear that to attempt to deny
coverage to a permissive user on the basis of the fact that
the person using the vehicle intended to buy it and take title
is clearly flying in the face of the provisions of the Omnibus
Statute. The exclusion does not apply with equal force to the
named insured and the permissive user but is a clear attempt
to deny to the permissive user coverage which is afforded to
the named insured. For these reasons and others it is respectfully submitted that the exclusions relied upon in Hardware Mutual's policies be declared null and void and that
Hardware's coverage be Decreed to extend to Persell Brown
as a permissive user of an owned automobile at the time of
the accident in question. It is further requested that an appropriate Decree be entered absolving General Accident of
any obligation under its Contract of Insurance to James
Brown and awarding indemnity or contribution as the case
may be as prayed for in General Accident's Bill for a
Declaratory Judgment.
Respectfully submitted,
General Accident Fire and Life
Assurance Corporation, Ltd.,
Charles A. McDuffie, Counsel
By: Charles A. McDuffie, Counsel.
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Filed December 1, 1969, Court of Law and Chancery, By:
K. R. Hinderlite, D. C.
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January 16, 1970

Mr. Charles A. McDuffie
~fain Plaza East
Norfolk, Virginia 23510

1020 One

Mr. Harry N. Gustin
Taylor, Gustin, Harris, Fears & Davis
Virginia National Bank Building
Norfolk, Virginia 23510
~{r. Berryman Green, IV
Breeden, Howard & MacMillan
Virginia National Bank Building
Norfolk, Virginia 23510

Mr. J. Hugo Madison
1017 Church Street
Norfolk, Virginia 23510

Re : General Accident Fire & Life Assurance Corp.,
Ltd. v. Hardware Mutual Casualty Co. and Great
American Insurance Co. Chancery #6120
and
James H. Brown v. General Accident Fire & Life
Assurance Corp., Ltd. At Law# 3792
Gentlemen:
The court has considered the evidence, exhibits, argument
of counsel and memorandums filed in reference to the abovestyled cases. The factual situation is clearly stated in the
memorandums and need not be repeated here. However, a
brief review of the holdings of the cases in Virginia is necessary.
In Tho1nas v. JJfullins, 153 Va. 383, the seller had agreed
to sell and the buyer to purchase and paid the agreed

Hardware Mutual Casualty Company v. Gen. Ace.
Fire & Life Assur. Corp., Ltd.

11

amotmt; however, no assignment of the title and notice of
transfer was executed and the Court of Appeals held that
the requirement that the dealer give notice of sale
page 51 ~ to the Motor Vehicle Commissioner and the purchaser make the proper application for a certificate of title were mandatory requirements. The Court stated
at page 391:
"In order to complete the sale upon his part, it is essential
that the seller conform to the statutory requirement by delivering to the buyer a proper assignment of title."

In the case of Sa~tls v. Thomas Andrews & Co., 163 Va.
407, there was no assignment of title and, on the contrary,
it had been retained deliberately. The Court held that it was
controlled by the case of Thomas v. Mullitns, supra. In the
case of Nationwide Insurance Go. v. Storm, 200 Va. 526, the
Court of Appeals cited the case of Thomas v. M~tllins, supra,
and stated at page 528:
" ... in order to complete the sale upon his part it is essential that the seller conform to the statutory requirement
by delivering to the purchaser a proper assignment of title."
In U. 8. Fidelity & Guaranty Gorp. v. Meyers Motors,
D. G., 143 F. Supp. 96, the dealer had delivered the automobile to the purchaser but had not executed the assignment
of title when a collision occurred, and the Court held that
the sale was not executed and the dealer's insurance afforded
coverage. See also, U.S. v. One Hudson Hornet Sedan, D. C.,
110 F. Supp. 41. In Wicker v. National Surety Gorp., 330 F.
2d 1009 (Fourth Cir. 1964), the assignment of title had been
properly executed and was held by the dealer due to a holiday
for filing. The Court there held "nothing else remained for
the seller or purchaser to do" in that an agency relationship
existed for the purpose of filing the certificate of title which
was the statutory duty of the purchaser.
Had the automobile had a certificate of title, the dealer
would have been required to assign same and the purchaser
would have been required to have filed the assigned certificate with the Division. Under the case of Wicker v. National
Surety Gorp., supra, the purchaser could have made the
dealer his agent for this purpose.
In the instant case we are dealing with a motor vehicle
which had not been titled in this State. The
page 52 ~ statute (~46.1-117) reads as follows:
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"Certificate of title for manufacturers or dealers.-Every
manufacturer of or dealer in motor vehicles, trailers, or semitrailers, shall obtain and have in possession a certificate of
title issued by the Division to such manufacturer or dealer
or to the immediate vendor of such manufacturer or dealer
for each motor vehicle, trailer and semitrailer operated upon
the highways by such manufacturer or dealer, except that a
certificate of title shall not be required for any new motor
vehicle, trailer or semitrailer to be sold as such by a manufacturer or dealer; but upon application therefor by such
manufacturer or dealer, the Division shall iss~te a certificate of title, for any such new motor vehicle, trailer or semtrailer."
Under this statute the dealer is required to apply for the
issuance of a certificate of title. In the instant case the
application was not executed or made until after the accident occurred. In light of the reasoning and holding of the
cases above cited, it would appear to the court that the
execution of the application for issuance of a certificate of
title by the dealer is the critical point. The court is not
called upon to pass upon the question of whether ownership
would have passed if only the delivery of the application for
the issuance of a certificate of title remained to be done, for,
as pointed out at the time of the accident, it had not been
executed in this case. It may well be argued that the issuance of the certificate is the critical point with a new car
for until that point in time there is no record title in this
State. As stated in Thomas v. Mullins, supra, "the statute
is essentially a police regulation, enacted primarily for the
protection of the public and its provisions are mandatory
in their terms."
Based upon the foregoing and adopting by reference the
memorandum of counsel for the plaintiff regarding this and
the other points raised, the court is of the opinion that the
vehicle was owned by the dealer at the time of the accident
and that its liability policy afforded coverage.
page 53 ~ It is further contended that even if title under
the Virginia law had not passed at the time of
the accident, that under the terms of the plaintiff's policy
the automobile was an "owned automobile" for which that
policy provided primary coverage. The court is of the opinion that this position is in part sound-that is to say, that
the automobile falls within that provision as a replacement
automobile for which coverage was afforded in plaintiff's
policy, and that the plaintiff by its acts is estopped to contend otherwise. The court does not agree that this is primary coverage but rather is of the opinion that the lia-
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bility of the plaintiff company and the defendant Hardware
Mutual Casualty Company are subject to the pro rata provisions of the "other insurance" clauses of the policies. See
Maryland Casualty Company v. Toney, 178 Va. 196; U. S.
Fidelity lt Guaranty Company v.. Trussell, 208 F. Supp.154.
With reference to the other contentions regarding the
terms of the defendant Hardware Mutual Casualty Company's policy, the court is of the opinion that the reasoning
and authorities cited by counsel for the plaintiff in his memorandum are sound and the court adopts same by reference
as its own.
The court concurs with the position taken by counsel for
the defendant Great American Insurance Company that the
only way it would afford coverage would be that neither
the plaintiff company nor the defendant Hardware Mutual
Casualty Company afforded same, or should there be an excess.
It is the court's understanding that the settlement negotiated in the personal injury action with a reasonable one
and that the amount of property damage sued for in the
law action which stands on a removal is not disputed. If
this is correct, appropriate orders may be prepared, preserving exceptions of counsel to the rulings of the court.
Sincerely yours,
Walter A. Page
Judge
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June 16, 1970

Mr. Charles A. McDuffie
1020 One Main Plaza East
Norfolk, Virginia 23510
~Ir. Harry N. Gustin
Taylor, Gustin, Harris, Fears & Davis
Virginia National Bank Building
Norfolk, Virginia 23510

14

Supreme Court of Appeals of Virginia

Mr. Berryman Green, IV
Breeden, Howard and ~IacMillan
Virginia National Bank Building
Norfolk, Virginia 23510
Re: General Accident Fire & Life Assurance Corp.,
Ltd. v. Ilardware Mutual Casualty Co. and Great
American Insurance Co. In Chancery # '6120
Gentlemen:
The court has considered the sketch of a decree in the
above-styled chancery cause which was presented by counsel
in the argument with reference thereto. T·he court is of the
opinion that the sketch decree tendered by counsel for the
plaintiff is consistent with the court's ruling in that the
"limited coverage" endorsement is ineffective in that the
statute applicable at the time of this occurrence required
the policy to furnish a permissive user the same coverage
as was afforded the named insured. It would appear to the
court that the same argument made by counsel for the defendant, I-Iardware Mutual Casualty Co., was made and rejected by the Supreme Court of Appeals in America;n Motorist Insununce Co. v. Kaplan, 209 Va. 53; and Hardware
Mutual v. Celina Mut1tal, 209 Va. 60.
In vie'v of the court's holding that both the plaintiff and
the defendant, Hardware Mutual Casualty Co., provided coverage, the court is of the opinion that no attorney's fee
should be allowed. The court is of the further opinion that
the position of counsel for the plaintiff is correct in urging
that interest should run from the date of payment by the
plaintiff.
page 55 r The decree presented by counsel for the plaintiff eliminating the provision for attorneys' fees
and preserving counsels' exceptions may be presented for
entry. The court suggests that the decree presented by counsel for the defendant, Hardware Mutual Casualty Co., be
tendered to the court at the same time, in order that it might
be marked refused to preserve the record.
Sincerely yours,
Walter A. Page
Judge
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DECLARATORY JUDGEMENT DECREE
This cause came to be heard on the 5th day of December,
1969, on the papers formerly read, the Answers of the defendants, Hardware Mutual Casualty Company and Great
American Insurance Company, the stipulation and exhibits
filed by the parties, the testimony heard ore tenus, the memoranda of law filed by counsel, and was argued by counsel;
This cause came on again to be heard on the 15th day of
June, 1970, on the papers formerly read, upon the ore tenus
motion of plaintiff, by counsel, for judgment against defendant Hardware Mutual Casualty Company, in the sum of
$7,181.19 with interest from July 7, 1967, and the costs of
this proceeding including attorney's fees incurred by plaintiff, and was argued by counsel ;
And the Court having maturely considered the same, it is
Ordered, Adjudged and Decreed as follows:
1. That the 1965 Chevrolet Impala automobile operated
by Persell A~ Brown and involved in an automobile accident
in the City of Norfolk, Virginia, on July 10, 1965, in which
Wilma Sue Wehner was injured, was at that time owned by
R. K:. Chevrolet, Inc., and that the automobile liability policy,
issued by defendant Hardware Mutual Casualty Company
to R. I{. Chevrolet, Inc., and in effect at the time, afforded
liability coverage to Persell A. Brown as the pennissive
user of an "owned automobile", within the terms
page 60 ~ of said policy,
2. That the said automobile at the said time ·
and place, notwithstanding the fact that it was owned by
R. J{. Chevrolet, Inc., was also an "owned automobile", within the terms of the policy of automobile liability insurance
issued by the plaintiff, General Accident Fire and Life Assurance Corporation, Ltd., to James H. Brown and in effect
at the thne, by virtue of its being a "replacement" automobile within the terms of said policy; and that Persell A.
Brov.TJl, as a permissive user of said automobile was covered
by plaintiff's policy at the time.
3. That the insurance afforded to Persell A. Brown by
the policy of automobile liability insurance issued to him
by defendant, Great American Insurance Company and in
effect at said time and place, is excess insurance only over
and above the aggregate limit of the coverage afforded by
General Accident Fire and Life Assurance Corporation,
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Ltd., and Hardware Mutual Casualty Company, and since
the Wilma Sue Wehner claim was settled for less than said
limits, plaintiff is not entitled to indemnity of contribution
from defendan~ Great American Insurance Company.
4. That the 'Limited Coverage for Certain Insureds Endorsement" (From 80-972), and the exclusion from the definition of "Persons Insured", numbered .(iii), "Any person ...
other than the named insured with respect to any automobile ...possession of which has been transferred to another
by the named insured pursuant to an agreement of sale", contained in defendant Hardware Mutual Casualty Company's
aforesaid policy, are invalid and of no effect in that they
are repugnent to the express terms of Section 38.1-381 of
the Code of Virginia of 1950, as amended.
5. That since dual coverage is afforded by General Accident Fire and Life Assurance Corporation, Ltd., with limits
of $15,000 for injury to any one person, and Hardware Mutual Casualty Company with limits of $300,000 for injury to
any one person, and the policies of both companies
page 61 ~ contain the identical "Other Insurance" provisions, in accordance with the pro rata formula
set forth therein, General Accident Fire and Life Assurance Corporation, Ltd., is ultimately liable for One TwentyFirst (1/21), and Hardware Mutual Casualty Company, for
Twenty-Twenty-Firsts (20/21), and that General Accidet;tt
Fire and Life Assurance Corporation, Ltd., having settled
the claim of Wilma Sue Wehner, by agreement with Hardware Mutual Casualty Company without prejudice. to its
rights to indemnity or contribution, for the sum of $7,500.00.,
plus costs in the sum of $40.25, on July 7, 1967, is entitled to
indemnity fro1n Hardware Mutual Casualty Company, in the j
sum of $7 ,181.19.
It if further Ordered, Adjudged and Decreed that plaintiff;,
General Accident Fire and Life Assurance Corporation,
Ltd., have and recover judgment against defendant, Haraware Mutual Casualty Company, in the sum of $7,181.19,
with interest from July 7, 1967, and the costs of this proceeding and that judgment be, and the same hereby is rendered in favor of defendant, Great American Insurance Company; to all of which action of the Court, defendant, Hardware Mutual Casualty Company, objects and excepts.
It is further Ordered, Adjudged and Decreed that the
motion of plaintiff, General Accident Fire & Life Assurance
Corporation, Ltd. for an award of attorney's fees against
defendant, Hardware Mutual Casualty Company be and the
same hereby is, overruled; to 'vhich action of the Court plaintiff, General Accident Fire & Life Assurance Corporation
Ltd. objects and accepts.
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It is Ordered that this cause be stricken from the docket.
Enter
June 25, 1970
WAP

We ask for this :
Charles A. McDuffie, p. q.
Seen and excepted to :
Harry N. Gustin
Counsel for Hardware Mutual Casualty Co.
Seen:
Berryman Green
Counsel for Great American Insurance Company.

page 62
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ASSIGNMENT OF ERROR
The Trial Court erred :
a. in ruling that the automobile that was involved in the
accident giving rise to the original claims for property damage and personal injury was, at the time of the accident,
the property of R. J{. Chevrolet, Inc., rather than the property of James H. Brown;
b. in 1·uling that at the time of the accident, Persell A.
Brown was a permissive user vis a vis R. K. Chevrolet, Inc. ;
c. in ruling that the exclusion as a "Person Insured" of
"any person ... other than the named insured with respect to
any automobile ... possession of which has been transferred
to another by the named insured pursuant to an agreement of
sale." is invalid as being in conflict with Section 38.1-381 of
the Code of Virginia (1950) as amended ;
d. in ruling that the "Limited Coverage for Certain Insureds Endorsements" (Form 80-972) contained
page 63 ~ in Hardware Mutual Casualty Company's policy
with R. K. Chevrolet, Inc. was totally invalid and
did not have the effect of reducing the applicable limits of
liability in this case to $15,000.00; and
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James H. Brown
e. in ruling that Hardware Mutual Casualty Company was
obligated to pay interest on the judgment entered in favor of
General Accident Fire and Life Assurance Corporation, Ltd.,
for the period of time subsequent to General Accident's payment in settlement of the personal injury claim and prior to
the entry of judgment in the instant case.
Given under my hand this 11th day of .August, 1970.
Hardware Mutual Casualty Company
By Harry N. Gustin
Of Counsel for Defendant
Hardware Mutual Casualty Company
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Court of Law and Chancery, Filed .Aug 111970, By K. R.
Hiderlite, D. C.
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page 16 }

•

JAMES H. BROWN, called as a witness, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Gustin:
Q. Mr. Brown.z...would you please state your name?
A. James H. J:Srown.
Q. Mr. Brown, are you the James H. Brown that on July
4th, 1965 went to R K Chevrolet with a Chrysler LeBaron
automobile that you owned?
.A. Yes, sir.
Q. What took place on that day?
A. I traded my Chrysler.
The Court: Talk a little louder.
The Witness : I traded my Chrysler for the '65
page 17 }- Chevrolet Impala.
By Mr. Gustin:
Q. Impala?
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James H. Brown
A. Yes, sir.
Q. Now, was that the first time you ever had any transactions with a car purchase with R K Chevrolet?
A. The first time.
Q. Had you been there in May prior to this July 4th-let's
say Dodge, and traded it on a '65 Chevrolet Biscayne Y
A. I did.
Q. In the transaction with R K Chevrolet in May, 1965
when you replaced the Dodge with a '65 Chevrolet Biscayne,
was that Biscayne a new carY
A. It was a new car.
Q. Did you deal with R I{ Chevrolet in that May transaction?
A. I did.
Q. Did you, other than on the day of purchase of the Biscayne in May, were you there at any other time Y
A. July 4th. That was when I went back.
Q. I mean with regard to the first purchase, was there any
necessity for you being there and signing anything or doing
anything other than that one dayY
page 18 ~ A. No, sir.
Q. When you were there with the Chrysler and
traded the Chrysler in on July 4th and 5th, 1965 on the '65
Chevrolet Impala, was the Impala a new carY
A. A used car. A demonstrator, in other words.
Q. The Impala Y
A. Yes, sir.
Q. And that car was purchased by you?
A. Yes, sir.
Q. And taken that day by you?
A. Yes, sir.
Q. What did you do that day as far as R K Chevrolet was
concerned in leaving the Chrysler and taking the Chevrolet,
the Impala?
A. I signed all the necessary papers and transferred the
license plate. I left my-I went home and called my insurance
agent.

page 19
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Q. Did you deal with Mr. Bray at R K Chevrolet?
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James H. Brown
A. Yes, sir, I did.
Q. Did you give Mr. Bray at R K Chevrolet
power of attorney as well as other signed papers
in regards to the purchase Y
A. Yes, sir.
page 20

~
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Q. Mr. Brown, you have mentioned earlier that you signed
several papers on the July 5th date that you acquired the '65
Chevrolet Impala in exchange or by way of trade in and
finance of the balance. Did you after trading in a Chrysler
LeBaron-! show you first of all a paper that is entitled at
the top SCHEDULE 1 and SCHEDULE 2 and ask you if
these are the papers in connection with the purchase of this
car that you got in your dealings with Mr. Bray of R K
Chevrolet.
A. Yes, sir, it is.
Q. Is this your signature here Y
A. Yes, sir.
Q. And do these papers fully describe the car that you
were turning in, the Chrysler 1
A. That is correct.
Q. The car you were turning and the purchase of the new
car and the evaluation or trade in value of the
page 21 ~ other car, the Chrysler Y
A. Correct.
Q. And your address appears on here as 1045 Mapole
Avenue, Norfolk, Virginia.
A. Yes, sir.
Q. That car was a green Chevrolet, I believe?
A. Yes, sir.

Mr. Gustin : If Your Honor please, we would offer this.
You have seen this 1
Mr. McDuffie: Yes, sir.
Mr. Gustin: These two together as Hardware Mutual's,
and do you want to join in this?
The Court: Why not make it Defendant's exhibit.
Mr. Gustin: Defendants' plural.
The Court: Defendants' exhibit number 1.
(Whereupon, the foregoing document was received in evidence and marked as Defendants' exhibit number 1.)
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James H. Brown
By Mr. Gustin:
Q. Mr. Brown, I show you now a paper that is pink in
color or orange, a conditional sales contract printed form
contract and ask you does this contract bear you signature T
.A. Yes, sir, that is correct.
Q. Was this signed on July 5th by you 7
page 22 ~ .A. It was.
Q. Along with the other paper that you have
just seen and all papersA. Yes, sir.
Q. Does this contract set forth the terms of your transaction in agreement with regard to the trade in Chrysler and
newly acquired Chevrolet Impala on July 5th Y
A. That is ocrrect.
Mr. Gustin: We'll mark that asThe Court: Defendants' exhibit number 2.
(Whereupon, the foregoing document was received in evidence and marked as Defendants' exhibit number 2.)
By Mr. Gustin :
Q. Mr. Brown, in further connection with your transaction on July 5th with R K Chevrolet and the salesman, ~fr.
Bray, I show you now a car invoice under the letterhead
of R 1{ Chevrolet number 1721 and ask you did you in time
receive this typewritten car invoice that was a summation
of your transaction on July 5th Y
A. I did.
~fr.

Gustin: .All right, Your Honor.
The Court: Defendants' exhibit number 3.

page 23

~

(Whereupon, the foregoing document was received in evidence and marked as Defendants' exhibit number 3.)

By Mr. Gustin:
Q. Mr. Brown, in addition to the papers I have shown you,
did you also ask the R K Chevrolet people through the salesman, Mr. Bray, to take your power of attorney for the purpose of transferring your registration and to acquire a new
title?
A. Yes, sir, I did.
Q. Of the new Chevrolet to James Brown T
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James H. Brown
A. Yes, sir.
Q. Was that done! Ultimately Mr. Bray took that and ultimately you received the title Y
A. I did.
CROSS-EXAMINATION
By Mr. Green:
Q. Mr. Brown, when you went to R K Chevrolet I think
you went down originally and negotiated for the purchase of
the car on July 4th, 1965 T
A. Yes, sir.
Q. And you went down to conclude the deal on July 5th,
19657
page 24 ~ A. Yes, sir.
Q. Is that correct Y
A. Yes, sir.
Q. At that time you traded in a 1960 Chrysler LeBaron, is
that correct!
A. Correct, sir.
Q. Did you take ))'OUr title down there and assign it to
R K Chevrolet on July 5th Y
A. I did, sir.
Q. The tags were taken from your LeBaron Y
A. Yes, sir.
Q. And placed on the new Chevrolet that you had purchased, the 1965 Impala, is that correct!
A. Yes, sir.
Q. You signed all papers with respect to the sale on July
5thY
A. Yes, sir.
Q. Was there anything remaining to be done by you with
respect to the purchase of this car after you left R K Chevrolet on July 5th, 1965 Y
A. The only thing left for me to do was call my insurance
agent which I did the following day to transfer.
Q. That was to inform the insurance agent that you had
replaced the Chrysler with the Chevrolet Impala Y
A. That is correct.
page 25 ~ Q. Is that correct Y
A. Yes, sir.
Q. But with respect to the purchase of the car, you didn't
have any other paper to sign or anything else to doT
A. No, sir.
Q. And R K Chevrolet was to process those papers, take
them to the DMV and do what was necessary to have your
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James H. Brown
registration changed and for you to obtain title to the '65
Impala?
A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. All right, sir. Now, you acquired this car on July 5th,
1969, is that correct?
A. That is correct.

page 26
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Q. Now, your brother, I believe, was operating the new

Chevrolet Impala or the '65 Chevrolet Impala on
July 10, 1965 when he was involved in an accident.
A. That is correct.
Q. He was operating the car with your permission at that
time?
A. My permission, yes, sir.

page 27
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Q. Let me ask you this Mr. Brown: After you left R K
Chevrolet on July 5th after signing all the papers, did you
subsequently receive from the Division of Motor Vehicles a
new registration card for the automobile!
A. I did.
Q. Did you receive the title to the automobile!
A. That is correct.
Q. I think the title was sent to the lien holder, GMAC, is
that correct?
page 29 } A. Correct.
Q. You never signed any other papers after
July 5th, 1965'
A. That is correct.

•

•

•

•

•
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Charles T. Martin, Jr.
page 32

~

REDIRECT EXAMINATION
By Mr. Gustin:
Q. As a matter of fact, Mr. Brown, one of the reasons you
are here today with your attorney is because they have refused to pay for your accident car damage¥
A. That is correct, sir.
Q. And in addition to the papers I have shown you today,
I understand that you also signed the title to your Chrysler
LeBaron and transferred that to R K Chevrolet on July
fifth y
A. That is correct.
Q. Did you not at the same time as you did that, remove
the plates from your Chrysler and put them on the new Chevrolet Impala?
A. That is correct.
Q. Those plates were on the Chevrolet Impala when the accident that your brother had occurred, is that right Y
A. That is correct.

•
page 33
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CHARLES T. MARTIN, JR., called as a witness, having
been first duly sworn, was examined and testified as follows :

•

•
page 52
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REDIRECT EXAMINATION
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page 53

~
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The Court: Which was on the lOth if I recall it, but your
endorsement showed acquisition of the property as of the
12th.
The 'Vitness : Here is the endorsement right here for that
'65 Chevrolet Impala and it is dated July 12th, '65 .

page 54
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RE-CROSS EXAMINATION
By Mr. Gustin:
Q. And the information that you have, Mr. Martin, with regard to the late of purchase by James
Brown of the Impala was what you have got from the GMAC
letter?
A. Right.
Q. That is all your information that he might have acquired it on another date, but that is the date you got because
they said so, is that right?
A. That is what General Motors-they were the only one
buying the paper.
page 55

page 58
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CLINTON L. WARD, JR., called as a witness, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 59

r By Mr. Gustin :

Q. Please state your namef
A. Clinton L. Ward, Jr.
Q. Where are you employed f
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Clinton L. Ward, Jr.
A. R l( Chevrolet.
Q. Where were you employed on July 4th and subsequent
to that during July, 19657
A. R K Chevrolet at the Aragona lot in Virginia Beach.
Q. Did you on July 4th and 5th have any transactions
or exhangeings with J·ames JI. Brown who previously testi~
fied in this caseY
A. Yes, sir.
Q. Would you please tell me the nature of it and when it
took placet
A. Well, of couse, it took place, the transaction of the de~
livery of the car took place July 5th.
Q. When did you first meet James Brown and where Y
A. July 5th at our lot.
Q. At your lot?
A. Yes, sir.
Q. Where at 7 Aragona Y
A. Yes, sir.
Q. The office at that time was located where?
A. In Virginia Beach. 616 Virginia Beach Boulevard.
Q. All right. What took place between you and
page 60 ~ James Brown when you had your encounter with
him on July 5th, 1965?
A. WellQ. What did he have Y What did you have and what did you
all do?
A. He came in with the acquisition of purchasing a new
automobile, which on that date he signed all the papers which
previously he had bought a new car from us, and being a
holiday, of course, the finance company wasn't open and it
was approved by management at the time for the purchase
of the car which he signed the necessary papers, the contract, his title endorsing his car, his trade over to us to sign
another form seventeen for the new title. The registration
card for the new car.
Q. N ow2 were you involved in the transaction on July 4th
and 5th With him to consummate this?
A. On the 5th?
Q. On the 5th.
A. Yes, sir.
Q. And another man named Bray talked with him on the
4th?
A. Yes, he talked with him earlier.
Q. I show you a sheet entitled at the top Salesman Stock
Number and Delivery Date witli all of the infor~
page 61 ~ mation filled in and ask you what that represents?
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Clinton L. Ward, Jr.
A. Well, this is what we call the billing sheet or cap sheet
denoting the type of car purchased, the type of car traded
in, where the car is to be financed and so forth.
Q. "\Vnat does it show there by way of identification to the
transaction between R I{ Chevrolet and James H. Brown as
to a '65 Chevrolet Impala as it might relate to a 1960 Chrysler Imperial LeBaron on July 4th, '65?
A. Well, up top here it denotes that he took delivery of the
'65 Chevrolet four door hardtop and trading in a 1960 Imperial four door hardtop LeBaron.
Q. Are the figures there that expressly set forth what the
various arithmatic computations were with regard to each
vehicle and what the balance was Y
A. Yes, sir.
Q. The entire transaction is set forth here T
A. Yes, sir.
Q. On a cap sheet, a recapitulation of itT
A. Yes, sir.
The Court: Defendant's exhibit number 5.
(Whereupon, the foregoing document was received in evidence and marked as Defendant's exhibit number 5.)
By Mr. Gustin :
Q. For clarification purposes, Mr. Ward, 1\fr.
page 62 } Bray at that time was a salesman at the Aragona
lot?
A. That is right, yes, sir.
Q. What was your responsibility at the Aragona lot?
A. I was a salesman there, too.
Q. Were ~ou in charge of the Aragona lot at that time Y
A. Yes, s1r.
Q. So is that the reason 'vhy both your name and Mr.
Bray's appears at the top of the exhibit which was just
offered?
A. Right.
Q. Now, do you recall July 4th, 1965 as to what day of the
week it wasY
A. Well, the 4th, I believe, was on Sunday.
Q. And on that day you have the Aragona lot open?
A. No.
Q. On July 5th, Monday, '65, was the office of GMAC or
the Division of Motor Vehicles or R K Chevrolet open Y
A. R K Chevrolet was but not GMAC.
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Q. At that time the R K Chevrolet office was located on
Virginia Beach Boulevard in the 6100 block, whereas the
transaction that you and Mr. Brown were entering into was
at .Aragona Y
.A. That is correct.
Q. And from a practical physical handling of
page 63 ~ these papers from the recapitulation of the trans·
action of Mr. Brown on July 5th, Monday, and
subsequently, would you tell me what you did with these
papers that he signed and how they were handled from July
5th onY
.A. Well, of course, being a holiday we had him sign the
contra~t and all pertinent papers.

The
The
The
The

Court: Contract. Conditional sales contract Y
Witness: Yes, sir.
Court: Excuse me.
Witness : Then, of course-

By Mr. Gustin:
Q. Let me ask you this while we are on that. Did he sign a
purchase order Y
.A. Yes, sir.
Q. Did he sign by trading in his '60 Chrysler title toR K
Chevrolet!
A. Yes, sir.
Q. On July 5th¥
A. On the 5th.
Q. Did he fill out and sign a license transfer form T
.A. Yes, sir.
Q. And make a proper license transfer fee pay·
page 64 ~ ment to you Y
A. That is correct.
Q. Did he, after completing this, transfer the license plate
that he drove in with on the Chrysler to the '65 Chevrolet
Impala¥
.A. Yes, sir.
Q. Did he fill out and sign an application for the issuance
of a new title certificate and leave it with you Y
.A. Yes, sir.
Q. Did he authorize you by proper power of attorney to
complete the transfer of this registration change and new
title placement?
A. That is correct, yes, sir.
Q. You have already said in answer to the Court's question he did sign a conditional sales contract.
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A. Yes, sir.
Q. Was that done by James Brown on July 5th?
A. Yes, sir.
Q. Were all of these papers that I just enumerated and
transfer forms completed by him on July 5th?
A. Yes. sir.
Q. Was there anything left for him to do as far as consummating this transaction 1
A. No, sir.
Q. Was it a sale?
page 65 ~ A. Yes, sir.
Q. Was there a balance to be financed on this
car?
A. Yes, sir.
Q. Over and above the value of the Chrysler?
A. That is right.
Q. And what, if anything, did you tell the Court with regard to that balance, with regard to R K Chevrolet, the
house that sold the car as to James Brown having-he being
the customer of R l{ in the month before or two months before?
A. Well, the policy is that in a holiday the management has
the prerogative to accept or reject any transaction without
the acceptance through the finance company.
In other words, so far as the company was concerned Mr.
Brown had bought the automobile and, of course, without any
problems with the finance through G~IAC because they had
accepted it.
Q. Clarifying in your thinking and Mr. Brown's thinking
with regard to this buying on a holiday, how was this clarified?
A. We called Mr. Nelson and told him the situation and he
gives us the okay. If there is any problem he said, "We will
wait until the next day to get it financed," which this day he
approved it on the 5th.
Q. Mr. Nelson did?
A. Yes, sir.
page 66 ~ Q. 1\lr. Nelson's title at that time was what?
A. He was new car sales manager.
Q. He was located at which R K?
A. He was the location at Virginia Beach. 2600 block.
Q. Did yon talk with him yourself?
A. Yes, sir.
Q. And Mr. Brown left there and the credit aspect of it
had been completed, as well?
A. Right, yes, sir.
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Clinton L. Ward, Jr.
Q. I show. you those exhibits that I offered. Three exhibits
marked Dl, D2 and D3 and ask you in that order to identify
them and tell the Court what you know about them.
A. Well, exhibit 1 is the same thing we had before. The
cap sheet which denotes the transaction of what was sold and
what was traded in on any given automobile. Exhibit 2 is a
copy of the contract which Mr. Brown signed on the 5th. Exhibit 3 is the car invoice that our office issues it after the
car has been billed out.
Q. Now, this is a matter of billing as opposed to sellingt
A. That is correct. Yes, sir.
Q. All right. Now, again was anything left to be done after
completion of these papers by Mr. Brown on July 5th as far
as completing the sale is concerned t
page 67 ~ A. No, sir. When he drove out of there on the
5th the car belonged to him.
Q. Was there anything about this transaction other than
your call to Mr. Nelson because of the holiday aspect for
credit approval before he left with the car that was out of
the ordinary or out of the custom of selling new cars in exchange for a trade in and aA. No, sir, uh-uh.
Mr. Gustin: All right.
The Court : Any questions, Mr. McDuffie t
CROSS-EXAMINATION
By Mr. McDuffie:
Q. Mr. Ward, you say July 5th was a holiday. That was a
Monday, wasn't it Y
A. It was a Monday. We had a holiday since the holiday
fell on a Sunday.
Q. And your regular office personnel that process these
papers were not there that day, were they?
A. No, sir.
Q. I take it that you have stenos or secretaries who fill in
these papers 7
A. That is right, yes, sir.
Q. Do you know when the papers were actually
page 68 ~ filled out by the stenos 7
A. No, sir, I don't.
Q. After they are completed and after the stenographic
work is completed, these various papers have to be executed
by officials of the company, don't theyt
A. That is correct, yes.
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Q. For example, the application for a certificate of title on
the reverse side of the Form 17. Do you know what I mean?
A. Yes, sir.
Q. The assignment, I should say, of the certificate of the
title on the reverse side, does that have to be signed by an
official of the company or do you have the authority to sign
itT
A. No, sir. That was signed by Mr. Nelson, the new car
sales manager.
Q. I am referring to the exhibit which is marked Pl. The
assignment of title and notice of sale on the reverse side of
the Form 17. Do you recognize that document, sir?
A. Yes, sir.
Q. What is that?
A. That is a reverse side of 17 which is an application
for a new title.
Q. Can you identify the writing or the signature on the
assignment of title and notice of sale portion of
page 69 ~ that form?
A. The signature here?
Q. Yes, sir.
A. It is Mr. Nelson's signature.
Q. All right. How about the signature over here?
A. That would be the girl who would be a Notary Public.
Q. She notarized Mr. Nelson's signature, did she not?
A. Yes, sir.
Q. All right. Now, what is the date of sale that is recited
in that document?
A. 14th day of July, 1965.
Q. That was the date of the notarial certificate and what
is the date up there?
A. That was the date in which the title was signed. It
would be the 14th.
Q. You said conditional sales and so forth July 14th, is
that correct?
A. Yes, sir.
Q. And so this document, do you know the date that this
document was sighed by Mr. Nelson?
A. No, sir, I don't.
Q. Is there any variance in your office practice between
the signing of these forms by the appropriate offipage 70 ~ cial, Mr. Nelson in this case, and date that they
are notarized by the Notary?
A. Well, at the time, see, we had to take all the necessary
papers to any given deal and take them down to our Virginia
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Beach office which would be a delay of, maybe, a day or two
or a little bit longer. It all depends on the circumstances..
Q. You have no lmowledge that these papers were signed
at any time other than July 14th, though, do you1
A. No, sir.
Mr. McDuffie: That is all I have.
By Mr. Green:
Q. One question, Mr. Ward. I believe this 1965 Chevrolet
Impala that was sold to Mr. Brown was a demonstrator, was
it not?
A. To the best I can remember it was, yes.
Q. Even though it was a demonstrator, that car had never
been titled?
A. No, sir.
Q. It had notT
A. No, sir.
Q. Correct. .And this being a new car without a title, an
application would have to be made to DMV for a title Y
A. That is correct.
page 71

~

Mr. Green: All right.
The Court: Let me ask you a question or two
with reference to these three exhibits. I will give them back
to you if you need one, but the first one-I forgot what you
called it, but it has a general information sheet.
The Witness: Yes, sir.
The Court : Work sheet.
T·he Witness : Yes, sir.
The Court: Which is marked Defendant's exhibit number
1 that is dated Ju1y 4th. Then attached to that is schedule
number 2 which is dated July 5th that reflects the signature
of James Brown.
The Witness: Yes, sir.
The Court: Then the Defendant's exhibit number 2 is a
conditional sales contract which you testified he signed on
the 5th, but which is dated the 12th of July. Defendant's
exhibit number 3 is apparently the invoice thatThe Witness : Yes, sir.
The Court : Which I think you explained is done after the
whole thing is completed and notarized.
The Witness: Yes, sir.
The Court: That is dated July 14th.
The Witness: Well, now, I only have the two
page 72 ~ dates varied there in the billing because most of
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the time the contract and all the papers are usually
typed out at the same time depending on how busy or how
rushed they are.
The Court: The date on the conditional sales contract
which is indicating that it was executed on the 12th of July,
1965, you say, in fact, it was done on the 5th of July, is that
correct¥
The Witness: That is correct, yes, sir.
The Court: You say this is done by Mr. Brown Y
The Witness: Yes, sir. In fact, I had him to sign it, yes,
sir.
The Court: All right. That is all.
REDIRECT EXAMINATION
By Mr. Gustin:
Q. Mr. Ward, in conclusion, what, if any, secretarial office
staff did you have at the Aragona lot Y
A. None at all.
Q. The necessary infonnation, the typing and notarization
and all was to send it by either hand messenger or mail to the
other office?
A. That is correct, sir.
Q. And then from then on it was their handling
page 73 ~ when they got to it and when they completed the
typing and theA. Yes, sir.
Q. If it had to go on.
A. Yes, sir.
Q. And as far as you and Mr. Bray, the other salesman
whose name appears on that recap sheet are concerned, was
there any of that follow up handling that had to be done by
you?
A. No, sir. When we sent it into the office it was complete
~vith the exception of for them to fill out the-doing the typIng.
Mr. Gustin: All right, sir. Thank you.
Mr. Green: Let me ask him one more question.
RECROSS-EXAMINATION
By Mr. Green:
·
Q. Mr. Ward, after a sale is negotiated for an automobile
under the circumstances that we had in this case, there has
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to be an application made for the title and has to be an application made for transfer of tags and so forth. I believe
that the dealers do that as a matter of accommodation to the
customer, do they not?
A. That is correct, yes, sir.
Q. In that connection, they take a power of
page 74 ~ power of attorney from the customer to enable
them to handle these transactions with the Division of Motor Vehicles?
A. That is correct.
Q. Is that correct?
A. Yes, sir.
Q. So they are actually acting for the customer at the
time after the car is delivered and in applying to the title for
the transfer of tags and so forth? They are actually acting
for the customer Y
A. Yes, sir.
REDIRECT EXAMINATION
By Mr. Gustin:
Q. Is that the case here?
A. Well, when they sign the 17 and everything and it is a
lien on the car, the- the dealer is held responsible to see that
the lien is recorded which is in conjunction with the other
gentleman's statement.
Q. At this time you are acting for the customer in seeing to
that?
A. That is correct. In behalf of the customer and finance
company.
Q. And this was in answer to his question, the circumstances on July 5th and the following date in the
page 75 ~ Brown-R K Chevrolet transaction Y
A. That is correct.
The Court: Suppose General Motors Acceptance Corporation did not finance this car?
The Witness: Well, like I said, with the previous transaction on the earlier car, we knew that his credit background
and so forth. That is why it is up to management, to either
accept or reject the deal on the strength of the company, of
course.
The Court: In other words, if it had not gone through by
GMAC, then you'd handle the financing yourself or find some
other, but it was the sale as far as you were concerned?
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The Witness: Well, we could have in terms had GM.AC to
accept the deal and we would be responsible for it.
The Court: I see. You would stand behind it 7
The Witness: Yes, sir.
The Court: .All right. I think that is all.
Mr. Gustin: Thank you.
RECROSS-EXAMINATION
By Mr. McDuffie:
Q. Was Mr. Nelson located at your lot or at
page 76 ~ another place Y
.A. He was at the main location at Virginia
Beach.

•

•

•

•

•

JOHN B. NELSON, called as a witness, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Gustin:
Q. State your full name and present occupation Y
A. My name is John B. Nelson. I am presently general
manager of Meekins Pontiac Corporation in Virginia Beach.
Q. Mr. Nelson, were you on July 4th-5th and through July
14th of 1965 and, perhaps thereafter, employed by R K Chevrolet in Virginia BeachY
A. Yes, sir, I was.
Q. In what capacity?
A. I was the new car sales manager from that time untilQ. Did Richard W. Bray and Mr. Ward, who
page 77 ~ just testified, come within your responsibility and
your supervision Y
A. Yes, they did.
Q. What were their responsibilities and titles 1
A. Mr. Ward was a salesman with the responsibility of, we
call, appraiser responsibility. It 'vas his responsibility to
appraise used cars as they were traded in and to assist in
the closing of any deal at our Aragona location.
Q. Was that his activity at the time July 4th through
July 14th, 1965!
A. Yes, sir, it was.
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Q. And on July 5th, 1965 were you on the job at R K
Chevrolet?
A. I believe that is the 5th of July, was it not, sirf
Q. Yes.
A. The 4th being a Sunday. I was not.
Q. Would you tell us what, if any, part you played in the
James Brown-R I{ Chevrolet transaction involving a 1960
Chrysler Imperial LeBaron trade in of James H. Brown and
the delivery on July 5th to James Brown of a 1965 Chevrolet
Impala?
A. Having been told the terms of the deal as offered R K
Chevrolet.
Q. By whomf
A. By Mr. Ward. I determined the deal to be
page 78 ~ acceptable and having to make a judgement on
credit based on equity of trade, information from
financial statement taken, determine that it would be proper
to accept this both for General Motors Acceptance Corporation and R K Chevrolet. The latter having endorsed the contract and realizing the consequences-them or us. I authof.
rized delivery and sale of the unit at that particular time.
Q. Did you know James H. Brown from a prior credit
study and credit application and approval?
A. Mr. Gustin, I did not-based on the volume of approvals
or rejections, the handling of these matters, I did not know
him personally and did not recall the previous transaction
except that it was mentioned.
Q. Were you aware when you approved this as an R K
Chevrolet acceptance on July 5th?
A. Yes, sir.
·
Q. And you have been present as Mr. Ward was asked
about these exhibits, Defendant's 1 through 3 f I show them
to you now and ask you if you will yourself identify them
includin~ Defendant's exhibit 5. In any order that you like
and adVIse whether or not these were taken that day and
approved by you that day, July 5th, as to this transaction.
A. Schedule 1, of course is the billing instructions or recapitulation sheet that we used for the transaction and listed
in its entirety.
page 79 ~ Q. Is that marked Dl or D5 f
A. It is on Dl. I am sorry. Attached to this
was, of course, the buyer's order. That is the sale and the
approval by the customer indicating the terms of the sale.
Schedule D2 is, of course, the conditional sales contract
which is offered-GMAC. Shedules D3 is, of course, our customer's invoice, of course is dated. That was-at that time
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July 14th would not necessarily agree with the date of the
other. But, of course, there is D5 another billing instruction.
This is a duplicate of the first or is it.
Q. It appears to be.
A. Yes, sir, it is. I think it is a duplicate.
Q. D5 and the top page of Dl and D5 are duplications, are
they not?
A. Yes, they are because there was only one offered at the
time of the transaction.
Q. In addition to these exhibits in the customer's transaction, as this transaction followed, were there any other papers
that would be included in this transfer of a car in and a delivery of a new car out?
A. Yes, sir. Of course, there would be the title to the trade,
the application for a new title, in this case, and, of course, it
was a new automobile and the license transfer for R K would,
by necessity, have to be completed at this time.
Q. Would there be included a power of attorney formf
A. Yes, sir. Excuse me. I did omit that.
page 80 ~ Q. Was that delivered by James Brown toR K
Chevrolet on July 5th, the power of attorney that
I speak off Do you recall that? Mr. Ward, of course, spoke of
it.
A. Yes, sir. I am sure that it was.
Q. Now, I show you the back of these pleadings that are
covered by a Division of Motor Vehicle document and ask you
what the represents f
A. This IS an application for Virginia title as prepared
and offered for Mr. Brown by R I( Chevrolet.
Q. Did you participate in that yourself?
A. Yes, sir, I signed on behalf of the company as an officer.
Q. You heard Mr. Bray speak of the physical and staff
arrangement of R I( Chevrolet at their Aragona lot as compared to the RIC Chevrolet showroom and main operation on
Virginia Beach Boulevard on July 5th. Did he correctly
describe that?
A. Yes, sir, he did. It is difficult for me to recall whether
or not we had any office force. I'd say with reasonable assurance that there was not in as much as it follows that the
5th was a holiday and the 4th fell on a Sunday.
Q. Except for sales personnel and that being men only?
A. The shop was also closed.
page 81 ~ Q. The shop was closed on July 5th?
A. Yes, sir.
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Q. So that of necessity would you say that these papers
had to be delivered to the office later and completed later!
A. It would have to be. Unquestionably.
Q. Now, as far as R l{ Chevrolet is concerned, your role as
new car sales manager at that time from the time that James
Brown left his Chrysler car with the assignment of title on it
to R K Chevrolet on July 5th at the Aragona lot, did that
car become a part of your inventory, used car inventory!
A. That was in inventory ready for sale should the occasion arise, yes.
Q. Now, in addition to that, when James Brown left the
Aragona lot with the 1965 Chevrolet Impala and left with
you, in addition to the transfer of his Chrysler and the transfer of the title of it and the other papers that you identified,
as has ~fr. Bray, and all those were signed, were you from
that time on acting as his agent in the completion of the
paper work?
A. Yes, sir, we were.
Q. What, if anything, Mr. Nelson, was unusual about the
transaction with Mr. Brown on July 5th and the following
days?
A. You say unusual?
page 82 ~ Q. Was there anything unusual f
A. There was nothing unusual. It was and has
been customary to complete the paper work through the normal process which would follow as Mr. Martin mentioned a
moment ago with his endorsement would not necessarily be
done the moment the information was received because it was
just not practical.
Q. As far as the sale of this car was concerned on July
5th when James Brown left the lot with that '65 Chevrolet,
whose car was the '65 Chevrolet?

Mr. McDuffie: Your HonorBy Mr. Gustin:
Q. From the R K ChevroletA. It was Mr. Martin's car.
Q. Mr. who?
A. I mean lfr. Brown's car.
Mr. McDuffie : The witness is being called upon to express a
conclusion of law.
Mr. Gustin: Your Honor, he can testify whose car it was.
The Court: Mr. McDuffie, your position is proper.
Mr. Gustin: Is what?
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The Court: Proper. That is what we are here about.
page 83

~

By Mr. Gustin:
Q. You say, then, that the transaction was completed on July 5th 1
A. Yes, sir.
Q. From your standpoint of R 1( Chevrolet new car sales
manager on July 5th and following, are there any variance
on the dates of these papers that have been presented to you
and admitted as exhibits in the proceedings here?
A. There is absolutely nothing unusual. The only concern
that I have is that this is true, that there must be thousands
upon thousands of people who are riding in automobiles
which they don't own.
Q. For instance, you are selling a used car in exchange for
a used car trade in. Would there be any variables there or
any differences there as compared to this new car situation
that you are acquainted with?
A. No, sir. There is absolutely nothing different.
Mr. Gustin: All right.
CROSS-EXAMINATION
By Mr. McDuffie:
Q. Mr. Nelson, your counsel just asked you if the transaction was completed on July 5th and you answered yes. You
mean as far as what James Brown had to do was
page 84 ~ completed on July 5th T
A. Yes, sir.
Q. Is there any way you can tell us through your recollection other than through the document which you have looked
at concerning the dates upon which they were signed 7
A. I beg your pardon.
Q. Do you have any independent recollection of this transaction other than through the documentary evidence which
you have been looking at?
A. No, sir. I testified that I do not know Mr. Brown personally.
Q. Now, Mr. Brown, 1\ir. Gustin, I believe, showed you a
copy of this Form 17.
A. Yes, sir.
Q. Concerning the transaction. And you do recognize that
to be your signature under the assignment of title and notice
of sale, isn't that correct?
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A. Yes, sir, definitely.
Q. And this recites, "That all answers were supplied and
completely described and sworn to before me this 14th day
of July, 1965," signed by the Notary Public, is that a correct
statement, sir, as far as your memory is concerned Y
A. Of course, I certainly wouldn't sign it if it were not
true.
Q. All right. So then as far as you know, you
page 85 ~ signed this document on the 14th?
A. Yes, sir.
Q. I haven't looked at this, but does your signature appear on this conditional sales contract Y
A. No. That was signed by Mr. Kline in person, who was
president. Becuage while the signature doesn't appear, the
type written word "president" by title is indicated there. I
did on occasion sign them.
Q. But this document is dated July 12th. You do not know
why there is a variance between the date on the conditional
sales contract and the date of sales recited in the Form 17,
do youY
A. Well, other than the fact that we would complete or the
girl who did the assignment, billing clerk, would complete as
much of the transaction as she could and based on the available time it would follow that she could not do it all in one
particular moment.
Q. Would it be a fair assumption, then, that since this
conditional sales contract is dated July 12th, in the light of
the practices in your office, to assume that it was actually
typed up and dated and signed by Mr. Kline on July 12th?
Would that be a fair assumption 7
A. Yes, definitely.
Q. If it is dated that day, that is the date upon which he
signed it, is that correct?
page 86 ~ A. Yes, sir.
Q. The same observation is true with Form 17
which you signed 7
A. Yes, sir.
Q. Are there any other documents which had to be signed
by anyone on behalf of R K Chevrolet in order to complete
this transaction?
A. None whatsoever.
Q. To your knowledge no such documents were signed
prior to July lOth or July 12th, were they, by anyone on behalf of R K Chevrolet Y
A. No, sir.

Hardware Mutual Casualty Company v. Gen. .Ace.
Fire & Life .Assur. Corp., Ltd.

41

John B. Nelson
Mr. McDuffie: Thank you, sir.
By Mr. Green:
Q. Mr. Nelson, I just want to ask you a couple of questions. This procedure that had followed as was followed in
this case that the automobile being delivered on a certain
day and then the papers kept by the company to be processed
in the usual course of business, is that the usual practice in
conducting automobile business Y
A. Definitely, yes, sir.
Q. Is that practice followed at Meekins Chevrolet?
A. Pontiac.
Q. Meekins Pontiac where you are now Y
page 87 ~ A. Let me clarify only one point.
Q. All right.
A. That would be that there has been some changes based
on the new truth in lendingQ. I understand that.
A. But it was the course of policy.
Q. Let me phrase it this way. In July of 1965A. Yes, sir.
Q. -was this the established procedure in the automobile
business generally for handling the sale of automobiles Y
A. Definitely.

•

•
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A Copy-Teste:
Howard G. Turner, Clerk.
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