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ORIGINAL BILI, OF COMPLAINT
(Filed October 16, 1972)

IN THE CIRCUIT COURT OF RUSSELL COUNTY

CHARLES SUTTON BURNS and
SARAH BELLE SUTTON ' Complainants

V. ORIGINAL BILL OF COMPLAINT

VIRGINIA SUTTON SALLY and
GEORGE SALLY Defendants

To the Honorable R. J. Boyd, Judge of the Circuit Court
of Russell County, Virginia:

Your Complainants, Charles Sutton Burns and Sarah
Belle Sutton, respectfully represent as follows:

(1) That D. B; Sutton, a resident of the State of
Florida, died testate in the year 1955, seized and
possessed of a certain tract or parcel of land in Russell
County, Virginia, containing 140 acres, more or less,
situate, lying and being in the Lebanon Magisterial
District, and being the same lands that were conveyed to
the said D. B. Sutton by Clarence C. Burns, Special
Commissioner of the Circuit Court of Russell County,
Virginia, by deed dated the llth day of January, 1937;

and of record in the Office of the Clerk of the Circuit
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Court of Russell County, Virginia, in Deed Book No. 92,
at page 277, a certified copy of which said deed is filed
herewith and made a part hereof, marked Exhibit A;

(2) That the Will of the said D. B. Sutton was duly
probated in the County Judges' Court in and for the
County of Dade and State of Flérida, on the 1llth day of
February, 1955, and a‘duly authenticated copyvof same
was recorded in the Office of the Clerk of the Circmit
Court of Russell County, Virginia, on the 8th day of
August, 1955, a certified copy of which said Will is
attached hereto and made a part herebf, marked Exhibit B;

(3) That, by deed dated the 2nd day of October,
1967, and of record in the aforesaid Clerk's Office in
Deed Book No. 206, at page 390, the said Sarah Belle
Sutton conveyed to the Complainant, Charles Sutton Burns,
a 135 acre portion, moré or less, of said 140 acre tract
of land and expressly reserved in said deed the remaining
5 acre portion, more.or less, of said tract of land, a.
certified copy of which said deed is filed herewith and
made a part hereof, marked Exhibit C;

(4) That the first clause of the said Will contains
the following, to-wit:

"FIRST: The said D. B. Sutton does hereby
will and direct that there first be paid out
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of his estate his funeral expenses and the

expenses of his last illness, with all his

just debts and liabilities, and thereafter

does hereby will, devise and bequeath to his

wife, Sarah B. Sutton (should she survive me)

all the rest and residue of his estate, of

whatever nature and wherever situated,****%"
that said clause devised the 140 acre tract of land in
Russell County; Virginia, to your Complainant, Sarah
Belle Sutton (who is the same person as Sarah B. Sutton),
in fee simple, and that by virtue of said deed dated the
2nd day of October, 1967, your Complainant, Charles Sutton
Burns, owns the 135 acre tract of said land, in fee
simple, and your Complainant, Sarah Belle Sutton, owns
the 5 acre tract of land, more or less, in fee simple;

(5) Your Complainant, Sarah Belle Sutton, further
shows unto the Court that, when the said 140 acre tract
of land was devised to her under the provisions of the
said Will of the said D. B. Sutton, in the year 1955, she
thereupon took actual, adverse, notorious, continuous and
exclusive possession and control of the whole of said
tract of land in Russell County, Virginia, that was
devised to her, and that since that time she and the
Complainant, Charles Sutton Burns, with respect to the

135 acre tract of land, more or less, have contihued to

exercise such possession and control of said lands up to
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the present time and for more than a period of fifteen
years;

(6) That the said D. B. Sutton and your Complain-
and, Sarah Belle Sutton, had two children, to-wit: Martha
Louise Sutton and Virginia Sutton, both of whom are now
over the age of twenty-one years and competent; that the
said Martha ILouise Sutton (now Martha Lbuise Oswald),
Virginia Sutton (now Virginia Sutton Sally) and Sarah
Belle Sutton constitute all of the heirs at law of the
said D. B. Sutton, deceased, and that the "Virginia"
mentioned in the aforesaid Will of the said D. B. Sutton
-is the same peréon as the Defendant, Virginia Sutton
Sally:

(7) That your Complainants are advised that the said
Defendant, Virginia Sﬁtton'Sally, claims and asserts an
interest in said tracts of land, adverse to your Complain-
ants, which constitutes a cloud on the title of your
Complainants to said tracts of land, which COmplainants
are advised is based upon clause "THIRD" and clause
"FIFTH" in the said Will of the said D. B. Sutton, which
said clauses read as follows:

"THIRD: Both parties to this conjoint
last will and testament hereby jointly and

severally agree not to sell, encumber or
otherwise hypothecate or dispose of any
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property or estate now held or owned by
either, without the written consent of the
other part, it being the mutual desire and
will of both parties to this indenbture to
hold all property now owned of hereafter
acequired by either for the use and benefit
of their natural offspring, Martha Louise
and Virginia, their children born to the
union of the parties hereto, *#%%*

FIFTH: Should neither of the parties
hereto survive the other, then we each do
hereby give, will, devise and bequeath to
our said children, share and share alike,
all the residue of our estates, of whatever
nature and wherever situated, after the pay-
ment of all our just debts, including the
expenses during our last illness with funeral
charges, as hereinabove provided for. It is
the intent of this Last Will and Testament,
that any and all property left by either of
the parties to this instrument, at the time
of their death, respectively, shall be and
become the property of our said children,
share and share alike."

and that your Complainants allege that thé claim of the
Defendant is without any right whatever, and that Defen-
dants have not, nor has either of them, any estate, right,
title or interest whatever in said lands or premises, or
any part thereof;

(8) That the said children of the said D. B.
Sutton, deceased, and your Complainant, Sarah Belle
Sutton, Martha Louise Sutton, who is now Martha Louise
Oswald, and her husband have recognized the ownership of

Complainants of said lands and have never claimed and
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asserted an interest in said 1andrby virtue of said wWill;
that, in order to clear up any question concerning the
title to the said lands, insofar as the said Martha
Louise Sutton Oswald and her husband are concerned, the
said Martha Louise Sutton Oswald and husband did by
recent date grant and quit-claim to your Complainants
all of their right, title and interest in said lands, if
any, which said Quit—claim deeds are now a matter of
record in the Office of the Clerk of the Circuit Court
of.Russell County, Virginia.

Wherefore, your Complainants pray that the said
cloud be removed from the title to said respective tracts
of land owned by your Complainants; that the title of
your Complainants to their said respective tracts of land
be quieted and established; that the Court construe said
Will of the said D. B. Sutton, deceased, insofar as it
affects said lands; and that, by decree, it be declared
and adjudged that said Complainants are the owners thereof,
or of their said respéctive premises, and thét said
Defendants, or either of them, have no interest or estate
whatever in or to said lands and premises by virtue of
the provisions of the said Will of the said D. B. Sutton,

deceased; and also that said Defendants and each of them
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be forever barred from asserting any claim whatever in
or to said lands and premises, adverse to the Complain-
ants by reason of the provisions of the said Will; and
that your Complainants may have all other, further and
general relief as to equity may seem meet and the nature

of their case may require.

CHARLES SUTTON BURNS and
SARAH BELLE SUTTON

BY COUNSEL

ANSWER AND CROSS-BILL
(Filed November 14, 1972)

Virginia Sutton Sally, for answer to the Bill of
Complaint herein answers and says:
I
The allegations of paragraphs (1) and (2) of the
Bill of cOmplaint are admitted.
1T
It is admitted, és alleged in paragraph (3) of the
Bill, that by deed dated October 2, 1967 and of record
in the Clerk's Office of the Circuit Court of Russell
County, Virginia in Deed Book 206 at Page 390, the com-
pléinant Sarah Belle Sutton undertook to convey to the

complainant Charles Sutton Burns a 135 acre portion of

7



the 140 acre tract described in Exhihit A to the Bill of
Complaint. It is denied that said deed conveyed a fee
simple interest in the land therein described.
ITI
A portion of the "FIRST" clause of the joint will of
D. B. Sutton and Sarah Belle Sutton is correctly quoted
in paragraph (4) of the Bill of Complaint. The remaining
allegations of said paragraph are denied.
Iv
The allegations of paragraph (5) are denied.
v
The allegations of paragraph (6) are admitted.
VI
It is admitted that clauses "THIRD" and "FIFTH" of
the will of D. B. Sutton are accurately set forth in
paragraph (7) of the Bill of Complaint, and that the
provisions thereof have at all times since the execution
of the joint will of D. B. Sutton and Sarah Belle Sutton
been binding upon the complainants, and that nothihg done
by either of them subsequent to the execution of said
will has operated to.divest this defendant of her rights

thereunder.



VII
This defendant is without sufficient knowledge or
information to either admit or deny the allegations of
paragraph (8) of the Bill of Complaint and she accord-
ingly demands strict proof thereof.
VIII
All other allegations of said Bill of Complaint not
heretofore or hereafter admitted, explained.or denied are

now denied.

CROSS-COMPLAINT

This defendant for further answer to the original
Bill, and asserting a claim for affirmative relief as
cross-complainant, would respectfully show:

1. $he said D, B. Sutton and Sarah Belle Sutton
entered into a valid.and binding joint will in Dade
County, Florida on the 31lst day of October, 1950, a copy
of which will is attached to the original bill herein
marked "Exhibit B", reference to which is hereby made.
Said will was still in effect and unrevoked by said joint
testators at the time of the death of D. B. Sutton in
1955 and, with the knowledge and consent of Sarah Belle
Sutton, the same was accordingly probated in the County

Judge's Court of Dade County, Florida on February 11, 1955,
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and a duly authenticated copy thereof recorded in the
Office of the Clerk of the Circuit Court of Russell
County, Virginia on August 8, 1955.

2. Under thevprovisions of clauses "THIRD" and
"FIFTH" of said will,.the joint testators, D. B. Sutton
and Sarah Belle Sutton, contracted and agreed "not to seli,
encumber or otherwise hypothecate or dispose of any pro-
perty or estate now held or owned by either, without the
written consent of the other part(y), it being the mutual
desire and will of both parties to this indenture to hold
all property now owned or hereafter acquired by either for
the use and benefit of their natural offspring, Martha
Louise and Virginia, their children born to the union of
the parties hereto." Mértha Louise Oswald and cross-
complainanf, Virginia Sutton Sally, are the only two chil-
dren of said'testators, and are the persons so referred
to in said clause. By their said joint will, D. B. Sutton
and Sarah Belle Sutton further provided inAthe second
sentence of clause "FIFTH" that "it is the intent of this
Last Will and Testament that any and all property left
by either of the parties to this instrument, at the time
of their death, respectively, shall be and become the

property of our children, share and share alike."
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3. Your cross-complainant alleges that the provi-
sions of the aforesaid joint will hereinabove quoted are
so clear and unambiguous in their meaning and effect as
to require no construction; that the effect thereof, and
of said joint will as a whole, is to vest in your cross-
complainant a fee simple remainder interest in the 140
acres of land described in this proceeding contingent
only upon the death of the said Sarah Belle Sutton;that
the reciprocal testamentary provisions contained in said
joint will for the benefit of your cross-complainant
constitutes sufficient consideration to make the same a
valid and binding contractual agreement between the
testators so as to entitle qross-complainant to enforce
the same in equity and to prevent the said Sarah Belle
Sutton from being able tovconvey to the complainant,
Charles Sutton Burns, any interest in the aforesaid land,
or, in any event, any greater interest in any part thereof
than an estate for the life of the said Sarah Belle Sutton;
- that the deed of October 7, 1967 exhibited with the Bill
of Complaint as "Exhibit C" had no greater effect than
to convey to the complainant, Charles Sutton ﬁurns, such
a life estate in the land therein described, and in no

event conveyed or affected the vested rights of this
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cross—-complainant under the aforesaid joint will.

4. The last mentioned deed of October 2, 1967 from
Sarah Belle Sutton to Charles Sutton Burns is invalid,
void and of no force and effect to the extent that it
undertakes to convey to the grantee therein a fee simple
interest, or any greaﬁer interest than an estate for the
life of Sarah Belle Sutton, and to that extent at least,
it should be set aside and adjudged null and void.

THE PREMISES CONSIDERED, complainant prays that the
original Bill herein be dismissed; that upon the prayer
of this Cross-bill, the deed of October 2, 1967 from
Sarah Belle Sutton to Charles Sutton Burns be set aside
and declared null and void in its entirety, or at least
to the ektent that it purports to convey to the grantee
therein any greater interest thén an estate for the life
of the said Sarah Belle Sutton in the land therein
described; and that cross-complainant be granted general
relief,

VIRGINIA SUTTON SALLEY
by Counsel
MEMORANDUM OPINION
(Dated December 9, 1976)

After considering the evidence and the brief of

counsel for each party the Court is of the opinion that
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Sarah Belle Sutton acquired absolute fee simple title to
the 140 acre Russell County tract in question under the
joint will of D. B. Sutton and that the expressions and
desires of the testator and testatrix in the fifth para-
graph is nothing more than precatory language; that
Charles Sutton Burns acquired from Sarah Belle Sutton
title in fee simple to the 135 acre portion of this tract
of 1and and Sarah Belle Sutton owns the 5 acre pprtion.
FINAL DECREE

(Entered June 2, 1977)

This cause, beihg duly matured and docketed for
hearing, came on heretofore on the 24th day of November,
1975 50 be heard ore tenus upon the Bill of Complaint,
the Answer and Cross-Complaint of the defendant, Virginia
Sutton Salley, and the complainants' Answer thereto; upon
depositions subsequently taken and read on behalf of the
respective parties, and was argued by counsel. The defen-
dant, George H. Salley, although having filed no respon-

sive pleadings, was present in person and represented by

counsel.
Thereupon the Court requesteéd briefs by counsel for
the respective parties, which were accordingly submitted

and filed in due course, and the Court took time to
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consider.

And the Court having now maturely considered the
evidence and the entire record herein, and being now
advised of its-judgmeht, is of the opinion that the
allegations of the Bill of Complaint have been sustained
by the evidence, that the relief therein sought should
be granted, and that the Cross-Complaint should be dis-
missed, all in accordance with the Court's opinion set
forth in its letter to counsel dated December 9, 1976,
reference to which is hereby made;-

It is accordingly ADJUDGED, ORDERED and DECREED that
the Cross—Comélaint of Virginia Sutton Salley be hereby
dismissed, and that it be and is hereby DECLARED and
ADJUDGED that under the joint will of Sarah Belle Sutton
and D. B. Sutton the said Sarah Bell Sutton acquired fee
simple title to the 140 acre farm in Russell County,
Virginia described in these proceedings, and that by the
deed dated October 2, 1967 and filed as an exhibit herein
the said Sarah Belle Sutton conveyed to Charles Sutton
Burns fee simple title to the tract of approximately 135
acres therein described, leaving in Sarah Belle Sutton
fee simple ownership of the remaining tract of approxi-

mately 5 acres, to all of which action by the Court the
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defendants object.
And said defendants having indicated their intention
to apply to the Supreme Court of Virginia for an appeal

and supersedeas, execution of this decree is hereby

suspended for a period of ninety days from this date
provided the defendants, or someone for them, shall
within 15 days of this date execute bond in the penalty
of $750.00, with surety to be approved by the Clerk of
this Court, conditioned as the law directs.

ASSIGNMENTS OF ERROR
(Filed September 2, 1977)

I
The Court erred in holding that the complainant,
_Sa;ah Belle Sutton, acquired absolute fee simple tifle to
thg Russell County farm in question under the joint will
of Sarah Belle Sutton and D. B. Sutton, and in holding
that the language of Paragraphs THIRD and FIFTH of said
will was nothing more than precatory language.
II
The Court erred in refusing to recognize and enforce
against the complainants the reciprocal testamentary pro-
vision made by D. B. Sutton and Sarah Belle Sutton in

their joint will for the benefit of the defendant, Virginia

iS



Sutton Salley, thereby permitting the surviving testator,
Sarah Belle Sutton, to rescind the.éontractual obligations

éfeated*thereby.
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- The following procedures were had, to wit:
The witnesses are duly sworn,

CCURT: Mrs. Sutton, take the witness stand,
please.

MRS, SARAH BELLE SUTYCON, the first witness for

the plaintiff, having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY BENJAMIN F, SUTHERLAND, £SQ.:

Q. Please state your name,

A, Sarah Burns Sutton,
Qe Are you the same person as Sarah Belle Sutton
who's one of the complainants in this case? |
A. Yes, Correct.
Q. What was your relationship to Mr. D.B. Sutton?
'A. He was my husband,
¢ What is your relationship to the defendants,
Virginia Sufton Sally and George sSally?
A Shé is my daughter, and he is my son-in-law,.
Qe Where do they live?
A. They live in Miami Béach, Floridae.
‘le And are you reaelated in any way to the
complainant, Crarles Sutton Burns?
A, He's my nephew,
Qe Who wrote the will that is involved in this

case that you and your husband jointly executed?

et
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A. Judge Uley Q. Thompson in Miami, Florida.

Q. Was he your attorney, your family attorney?

A. No, he was one of our closest friends.

Qs Where were you living at the time of the
execution of this will?

A. I was living at 1633 Northwest Eighth Terrace
in Grove Park, Floridaw-Miami.

Qs And were you and your husband residents of the
State of Florida?

| A, Had beeh for forty years, about forty.

Q. Waé your home originally in Russell County,
Virginia? |

A.' Yes, I was born and reared here,

Qe Now, in the will there are mentioned Martha
Louise and Virginia, wﬁo are they?

A. Martha Louise is my older daughter, and
Virginia Sally-Suttén Sally-=-is my youngest daughter.

Q. How many children did you and Mr. Sutton have?

A, We had three,

Q. And what was the name of the thi?d child?

A. Durward B, Sutton, Jr.

Qe And is he living?

'A. No, he died at birth,

Qe Are both Mrs.--both of your daughterﬁ now

living?

it
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A,
Q.
A.
Qe
of this will?
A,
Q.

did either of

Yes, and in riorida,
And what is Martha Louise's name now?
Martha lLouise Oswald, O=Sew=a=led,

Were both adults at the time of the execution

Yes, they were,

At the time of the execution of this will,

you==that is either you or Mr, Sutton--own

land in Russell County, Virginia?

A.
was? Oh, yés,

Q.
case?

A

Q.

A.

No, we did not. At the time that that will
we did, We had the--we owned the farm.

You ownaed the farm that's involved in this

Yes, that's it. Uh~huh,
In who's name was that deed?

w¢11, it was supposed to be in both of our

names, but there was a mistake made and it was put in just

my husband's naﬁe.

MR,

WARREN: I object to that if your Honor pleazal

The deed 1s the best evidence and speaks for itself.

COURT: All right, objection's sustained, but she

may go into other phases of the transaction.

Q.

Mrs. Sutton, at the time of the execution of

this will, did you or Mr. Sutton or both of you own any

real estate in Florida?

i
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A. Yes, we did,

e Now, will ycu state briefly just what real
estate either of you ovmed at that time, and state who owned
it.

A, Well, we owned cur home in WNaranja, Florida.
That was our post office. It’s in the Redlands section, and
that was ir both of our names. That's our home. And I ownec
my==we hac our home up in Miami, but thate-the one I gave
Mrs, Sally was in hls name, It_was homesteaded and in his
name. And I had some acreage up near Stuart, Florida.
And,.. |

Q. How many acres?

A. I think ﬁhere was sixty some acres, sixty-
three or four. I can't femember just which. And then we
owned property that was called Black Point, Tt was down
about fifteen miles south of Miami on tho Bay;

Q. And what was the size of that tract?

A, Well, I think it was about something in the
twenty acres I believe, eighteen or twenty acres. The high
land was.

Ne Was there any other residential property?

A. VWNo, it's not a residential area. It wase=-we
had a fishing camp down there, We rented that for a while.

Qe Well, now,was there any property other than
Ithe property at 1633 Northwest Eighth Te:'race in Miami?

20
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I

A, ﬁell, it was all considered Miami address
except Naranjo. Naranjo had tﬁeif own little post office.
That's the propéftﬁ we had in the Redlands section, and...

| Q. Was there ahothgr dwelling house 6ﬁned? |

A. Yes, we had one that my husband's brother
and his wife lived in. And that's where I live now.

Qe What was the address of that property?

A. It was 901 Northwest 34® Avenue.

Q. Also in Miami?

A, Yes, |

Q> Noﬁ,‘fou stated that the Redlands tract was
in both names. What was the acreage of the Redlands propett{f

A. I'believé-there was seventeen and a half acres}

Q. And that's the one that you sometimes refer
to as the Naranja broperty?

A. Yes, that was the post office there.

Q. Nowseo

MR, WARREN: If your Honor pi.ease=-excuse me, Mr,
Sutherland. In order that I would not continue to interrupt,
this witness has gone on at such length about these various
alleged properties in Florida, i object to the testimony in
detail about any of these properties., I think the deeds
would be the best evidence to show the correct title and
if such there be of any property in Florida. And if I,

without interrupting, if she's going to continue, sir, may

P-x N
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this objection apply to all this line of questioning?
COURT: All right, it may be a continuing objectiap.
Q. Your Honor, we ask leave for permiséion to

file authenticated copies of these various conveyances. We

don't have them here today.

COURT: All right, you'll be given permission,
but let me ask you Mr, Sutherland; in talking with the
lawyers prior to coming into the Courtroom, the Court was of
the opinion that the Florida property would probably be
governed by the wille-this same will which was originally
probated there. And actually-—=for what reason? I mean I'm
asking for information. For what reason are you showing the
Florida property? The only thing that's before this Court
for any decision 1is the dispoﬁition of the hundred and forty-lv
seven acre farm here in Russeli County. I mean for what
purpose is the Florida being-—evidence being given on the
Florida property?

MR. SUTHERLAND: The purpose of this evidence is
to show the nature and extehtA§f the estate of each of the
testators as having Qome beaiing‘on their intention.

COURT: All right, sir. Well, for that purpose
if it tends to show or if it should show the intent of the
testator, the Court will let it be admitted in evidence.

MR. WARREN: Well, we would further object to it

as being irrelevant and immaterial, if your Honor please,

IRER
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because that is a matter for a Florida Court to decide if it
is ever adjddicaﬁed in Florida under Florida law and would
not have any effect upon the adjudication of this Court in
construing this will concerning Virginia property.

COURT: All right, yoﬁ may go ahead then with that
objection noted.

Q. Did you have an estate or property of your own
Did you have independent means of your own at the time of
the execution of this will?

A. No., No, I did not.

MR. WARREN: Object to that as being 1rrelevant'
and immaterial,

COURT: All right, objection overruled. Go ahead.

Q. After the death of Mr. Sutton, who has
managed the Florida property? Who has had responsibility
and has actually iooked after(it?' |

A. I diaq.

Qe Who has paid}the taxes?

A, I did. |

MR. WARREN: 6bject to that as being irrelevant,

COURT: All right, objection overruled. Go ahead,

Q. Have you made any conveyances of any of this
property to Mrs. Sally?

A, . Yes, uh=huh,

MR. WARREN: Object to that us being irrelevant,

?
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your Honor,

A, I gave my home to her in Miami.

Qe Who signed the deed?

A. I diq,

Q. Did anyone else sign the deed?

A. HNo, no one elsge signed it,

Q. Specifically, did Mrs; Oswald, your other
daughter, join in that deed?

A, No, she did not,

MR. WARREN: I'm going to object again, if your
Honor please, The deed would be the best evidence if it
were otherwise relevant, . |

COURT: Well, I.understand he's going to furnish
the Court with authenicated copies at a later date to be
placed in the record. With that in mind, the Court will
overrule the objection and permit the deeds to be filed at
a later date.
| Q. What use has been made of this Russell County
property that's involved in this case since your husband's
death? |

A. My nephew has run it as a da;ry farm
principally.

Qs Well, when did he begin the operation of a
dairy farm on this property? |

A, I think it was about 1969 or 70.

o'l
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0. Was it at the time of the conveyance from you
to him?
Ae NOs,..Yes, he has run it since I conveyed it

to him.

Q. Well, now, during the period of time between
your husbandt's death and the time of the conveyance of this
Russell County tract to your nephew, Mr. Burns, what=-who
occupied the property ot who used it or what was done with
it?

" A, He, his mother, andlfather, occupled it. And
my brother helped run the farm until he died, and then
Charlie took it over. I sold it to him,

Q. What was your brother's name?

A, Tom, Thomas Burns,

Q. Is he the father of Mr. Charles Sutton Burns?

A. Yes, he 1is.

Q. And if I understand you then, your brother,
Mr, Thomas Burns, and his wife and Mr. Charles Sutton Burns
had been in--were in possession of this Pussell County ilans
from the time of your husband's death until your conveyance
of it to Mr., Charles Sutton Burns?

A. They were in cnonvevance nf it before., My
brother took it over as soon as we bought it.

Qs In what year was that?

A I think it was 1936 or 7.

PP
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¢ ~nd has anyuody clse ever occupled the
property since?

A, DYever, waver,

le wWhat use Jid they make of it?

A. They farmed and we had beef cattle and
tobacco. And then Charlie after he took it‘over, he turned
it into a dairy farm, 'le just had & small dairy set-up on
it before...before=-1 think before he took it over. But he'#
run a dairy farm there since he took it over, and 1 think it
was in 196¢ or 70,

| Q. wall, now, was there any buildings on this
propérty at the time of your hﬁsband's death?

A. Yes, there was a couple of buildings,

Q. What kind of bulldings?

As. They were barns. One was a tobacco barn and,
uh, I don't know what the nther was used for. It was there,

le wWas there a @welling rivuse on the property?

he Yes, there was,

Qe Qid r. and *“rs. Thomas ~ wns live in this
dwelling house?

Ao Yes, thev Aid., They still live there,

le State whethar or not there were any fences
on the property.

As Oh, yes, the place was fenced all over,

Qe Were the fences -Ff a substantial -~ rt?
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" death and your sale of this property to Mr., Burns?

A. Yes, they wern, We had to ha#e them to take
care of the stock that was on it,

Qe In cultivating this land or raising tobaccd,
did you raise tobacco every year on it?

A, Yes,

Q. What was the size of the acreage devoted to
production of tobacco?

Ae Well, now, I just honestly cdon't know that
because they-~the government changed the acreage so often
that T can't=-I wouldn't ﬁry to say just what it was because
I don't know.

Q. D0id you and your—have you received any
income from this property since your=ethe death of your
husband prior to the time it was sold to Mr. Burns?

A, Vo, I-=well, that was one reason I let him
have it because I had spent sc much in it and I didn't get
enough out of it to justify me keeping it so I=-=that's why
I sold it to Charlie, |

Q. Who paid the taxes on the property-——the

Russell County ﬁroperty--between the time of your husband's

A, T did,
MR, WARREN: I object to that if your Honor nleasd,
and move to strike it., Irrelevant and immaterial.

COURT: All right, objection overruled.

Lty
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Qe Did Mrs. sSally ever pay any of the taxes on
thié property?

A, Never,

MR. WARREN: Same objection,

Q. D0id Mrs, Sally ever demand any part of the
income from this property after your husband's death?

A, VNo, I-=~ghe had plenty of income without that
because I gave her liberally even after she's married,

Q. Did you==has she ever exercised any act of
management of this property since your husband's death?

A. Never, or any property I have.

Q. Has she been to Russell County to your
knowledge since your husband's death?

A. Oh, yes, she's been to my house.

Qe And is your house on this particular tract?

A. Yes, it was on this particular farm,

Qe Prior to the sale of this property to Mr,
Burns, did you notify Mrs. Sally of the contemplated sale?

A. Yes, uh=huh, I wrote to her and to Martha
Louise, And I had a reply from Martha Louise, and she said,
Mother,,it's yours., You can do what you want to do with 1£.

MR, WARREN: 1T object to that and move to strike
it as hearsay and irrelevant,

A. But Mrs. Sally didn't ever reply to my letter,

COURT: I'1l sustain objection to be hearsay

%
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evidence. All right, go ahead.

Q. Did Mrs., Sally reply to your letter?

A. She did not.

Q. Mré. Sutton, I hand you photo copies of two
deeds., Both dated October 3, 1972; both between Martha
Louise Oswald and M. J. Oswald, her husband. The first of
which is a conveyance to Charles Sutton Burns—-excuse me,

The first of which is a conveyance to Sarah Belle Sutton
of record in the Clerk's office of the Circuit Court of
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