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Virginia: 

In the Circuit Court of the County of Isle of 'Vight. 

"January 2, 1979 
----·-----··---··-·-····--·-·---··-----

(Date) 

The grand jury charges that: 

On or about ~:.~.~-~~!:>er ~~----~---·-, 19 78 in the County of Isle of Wight --~-Q!3ERT. ___ _ 

McRAE MONTGOMERY, III ~ felopiously steal certain personal 
----·-···-·--··-··---··-.·---·--------·-·-·-- did 

property belonging to VIRGINIA LITTLE FEDONCHUK having a value of 

one hundred dollars or more. 
.· 

... 

.· 

Va. Code Section 18:2-95 
. . 

: ... . 

Witnesses:. 

Deputy Sherift Donald E. Curtis 
Vi~ginia Littl~ Fedonchuk 

. · 

A True Bill 

. . . . . 
.. . 

..... . 
• -· •• . ··t,.. ·.; •••• . 

.;· {:.\;:,: ... :::.= . 
. .... : . -: .. 

.. . 
. · .. · 

-: . . . . ... 
. ~· ; . 

. . 
• t 

... 

. •. ' .. 

.. 
' 

; : 
·:' ... 

, 

Foreman 

· . 
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545 

Commonwealth 

VS 

Robert Montgomery, III 

ORDER - FELONY NO. 5529 

This day came again the Attorney for the Commonwealth, and Robert 

Montgomery, III, who stands convicted of a felony, to-wit: grand larceny 

(Virginia Code Section 18.2-95), as charged in the indictment, appeared 

according to the condition ~f his recognizance, and came also Elmo L. 

Stephenson, his attorney. 

And the Probation Officer of this Court, to whom this case has been 

previously referred for investigation, appeared in open court with a writ­

ten report, which report he presented to the Court in open court in the 

presence of the defendant who was fully advised of the contents of the 

report and a copy of said report was also delivered to counsel for the 

accused. 

Thereupon the defendant and his counsel were given the right to cross­

examine the Probation Officer as to any matter contained in the said report 

and to_present any additional facts bearing upon the matter as they desired 

to present. The report of the Probation Officer is hereby filed as a part 

of the record in this case. 

Whereupon the Court taking into consideration ·all of the evidence in 

the case and the report of the Probation Officer, and it being demanded of 

the defendant if anything for himself he had or knew to say why judgment 

should not be pronounced a~ainst him according to law, and nothing being 

offered or alleged in delay of judgment, it is accordingly the judgment 

of this Court that the defendant is hereby sentenced to confinement in the 

jail of this Court for a period of 12 months, of which term the Court doth 

suspend the execution of 12 months upon the conditions that he keep the 

peace and be of good behavior for 12 month·s, and· that the Commonwealth of 

Virginia recover against the said defendant its costs by it about its pro­

secution in this behalf expended in the amount of $110.83. 
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After pronouncing sentence, the Court advised the defendant of his 

right to petition for an.appeal to the Supreme Court of Virginia and his 

right to proceed in forma pauperis and to have the assistance of court 

appointed counsel. 

The Court certifies that at all times during the trial of this case 

the defendant was personally present and his attorney was likewise perso-

5116 

nally present and capably represented the defendant. 

And the defendant is allowed to depart. 

5-23-79 , 
II 

A COPY. 

TESTE: 

By: ~9r~~~~~~~~~~,D.C. 
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HR. CROOK: Your Honor. 

been .summonsed 

from and the last· 

time 

Cour-t, it was in the. 
•. 

he would as to the 

of Mr~ it would 

not be necessary to have a subpoena 

him to return. 

MR. STEPHENSON: If Your Honor please, 

after the last appearance in court I wrote Mr. 

Crook a letter, ·and in that letter if Your 

Honor please, ·I set forth certain things, and 

I would like to r~ad the letter to The Court 

for the record. 

"Dear Mr. Crook, I have your letter of 
. . 
February sixteen· in which you confirmed this 

matter is set for April four, 1979 at 10:00 a.m. 

As I mentioned in court and have so advised 

Mr. Epstein, I am willing to stipulate that 

Robert Montgomery brought~the:items'in question 

to Mr.· Epstein's shop on Warwick Boulevard in 

Newport News and receiv~d $40 for the chair 

~nd horse statue, and 1 understand from Mr. 

Epst~in that Mr. Montgomery gave his correct. 

name, address, telephone number, social security 
. 
number, and I assume you are willing to stipu-

late this also and if you would like to discuss 

JOYCE GRAY HARRELL 
COUR1 A[POR1EA 

io::P BA~~ 51RE:ET 

SUFFOLK. YIAGI ... IA 23434 
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this in more detail please call"·· 

This was the st~pulation Lhat I sent· to 

the Commonwealth's attorney. 

THE. COURT: That was the agreement? 

MR. CROOK: It was stated 

not be. necessary for Mr. Epstein 

that the defendant would testimony 

letter is something Mr. 

wrote later on to me, and that is 

the 

back, .but 
.. 
~ir. Stephenson concerned about 

Mr. Epstein I don't want to have 

any testimony, and 

that is the 

want clear to Mr. Stephen-

son, and I don't want objecting 

to something he would testify to if 

here. 

MR. STEPHENSON: I do not object, 

it is stipulated that Mr. Epstein would testify 

that this defendant, on the twelveth day of 

September, I believe, brought into his shop 

these items that are the issue in this trial. 

There is no question 

COURT: Do you 

JOYCE GRAY HARRELL 
COURT A[POAT[R 

302 BA""K STA[ET 

SUFFOLK. VIPGINIA 23•3• 

has I 

-5-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

' 20 

21 

-6-

MR. CROOK: I am not going to 

witnessesthat we have here today to the 

sary delay of having to come back again 

result of what has taken place, and s 

Commonwealth will proceed at th~~ 

THE COURT: Mr. Crook , c and Mr. 

talk a few see if you 

and me in the 

·that it 

·would an effort. 

I don't \\'ant to 

inconvenience and I don't want ~o· 

and I have witnesses 

here 

• CROOK: I am re dy to proceed, 

MR. STEPHENSON: I reiterate for 

record that I am willing to 

Mr. Crook and attempt to solicit from him 

what "it is he needs in the stipulation. 

24 DIRECT EXAMINATION 

25 BY ~m. CROOK: 

26 

2i 

28 

Q 

A 

Q 

Direct-Fedonchuk 

State your name, please. 

Virginia Little Fedonchuk. 

And your address? 

JOYCE GRAY HARRELL 
COURT Rf.PORTEA 

3C2 BA""~ S.'TPEE'T 

5UFF0Lit. YIAGno.:IA. 23•34 

-11-
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1 A Benn 's Church,· Route 1, Sini thfield, 

2 Virginia. · 

3 Q Mrs. Fedonchuk, do you know the defendantlt 

. 4 Robert Macray Montgomery, III? 

5 A I only had· the privelage of meeting 

6 him once. 

7 Q 1\'hat was the relationship betl-.'een you 

8 and he? 

9 A None whatsoever. He "''as visiting, or 

10 he was a guest o£ Gary Williams, who was renting a cottage 

11 from us. 

12 

13 

Q 

A 

When was it that you met the defenda_nt? 

Oh, it was probably two months before 

14 I saw this merchandize in the window~n Mr. Epstein's Pawn 

15 Shop." 

]6 Q l\~at merchandize was that that you 

17 observed there? 
. 
A A rocking chair, .. a bendwood rocking 18 

19 chair. . 
• 20 Q Rocking chair and ~hat else? 

21 A Th a t ' 9 a 11 I ·saw in the wind ow • 

22 Q And where is Epstein's Pawn Shop? 

23 A It is in Hilton on Warwick Boulevard 

24 on the lefthand side almost before you reach Hilton. 

25 Q Tell us what you observed about the 

26 rocking chair and what you did at that time? 

2i A It was strictly by accident that I 

28 passed the shop that day, and I had to go to an auction 

Direct-Fedonchuk 
. ' 

t~ -

JOYCE GRAY HARRELL 
COURT AlPOAT[A 

302 8A"'K S1AEIET 
SU~J.OLK. VIAGI ... IA 2343• 

-12-
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there, and he was to have an auction Saturday~ and I passed 

the window ~nd saw this bentwood rocking chair, which I 

. kne~ how old it wa~ and how long it had been in my fanily 

and I couldn't believe anywhere else in_ Virginia would 

have one like it, so I went .in to see Mr. E~stein and I 

know him and his wife personally an~ he knows me because 

I have attended several of his auctions and, matter of 

fact, I h~v~ ~~en a frequent customer with antiques with 

him through dealers. 

I approached him and asked him where he got this 

11 rocking chair, and he said, "I purchased it, Mrs.- Fedonchuk, 

1
2 from a young·man. 11 I said, "1\'ell,.this i.s very odd, because 

13 
I have the rna te to that if it isn't mine, I have. the rna te 

14 to it. 

15 He said, "Well, do you recall-other things that-

16 would be along with this? Do you recall having some 
.. 

17 horses from England?" 

18 I sajd, "Yes, I have a pair of white ones, tlo.'enty 

19 inches tall, with flags." 

,20 He said, "l'le 11, I have those, too. I purchased 

21 
those from the same two men." It '\\'as actually not one man, 

22 

23 

24 

25 

26 

27 

28 

it was two men involved in it. 

~ He sa i d , "We 11 , :t-1 r s • Fed on c h u k , I ,,,o u 1 d s u g g e s t this • 

I ,,•ould suggest you go over to your horne at Benn 's Church 

and check your buildings because this was a covered van-
. . 

like truck and it was filled and I have an idea your 

building may be ernpt.y." 

MR. STEPHENSON: I have allowed some 

Direct-Fedonchuk 
JOYCE GRAY HARRELL 

COURl RtPOA1ER 

3C2 EIA..,K S1AIE[T 

SUF"FOL~ VtAGt...,,A 23£). 

-13-



1 hearsay, hut 1 think that is irr~levant to -
2 the issue and thos horses and the chair is 

3 the issue, and that is the part I stipulated 

4 to. 

5 THE COURT: I think we could limi~ it 

6 ·to that. 

7 MR. CROOK CONTINUING: 

8 Q Did you see the horses as well? 

9 A No, Mr. Epstein had carried the horses 

10 home.·He was keeping·those·and·said his wife liked them 

11 and the c h a i r ·:"·a s to be so 1 d_ . through the auction • 

12 Q Did you check your home in Isle of Wight 

13 County? 

14 A I did. 

15 Did you determine the situation? 

16 I couldn't wait to get across the 

17 bridge and go there, and when I did go there Dad was in 

18 the house and I went straight·to the storage house and 

19 it has a wood door and it has a skeleton key· lock which 

,20 was broken and I had to take rny foot to push it open since 

21 it had been stuck and when I went in it was completely 

22 ern~ty with the exception of some-shutters that my husband 

23 had taken over there before this happened to put on one 
.... . 

24 of the tenant:: houses and those were the only things left 

25 in there except two coffee tables and a table that was one 

26 of my tennants which they use it to put things in if they . ·. . 

27 move in the house, and it isn't big enough, ·and "''e do allow 

28 them ~o put some of their things in this room for storage. 

Direct-Fedonchuk 
JOYCE GRAY HARRELL 

COURT R[PORTEA 

302 8A"'It 5TAEET 

5UF'F0L~. \fiD(;INIA :13•3• 
-14-
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You said that the lock was brokenr 

That is correct, and it still is. 

Did you know when it was broken? 

No, I do not. 

Was it broken the last·tirne you saw 

6 
the lock before that day? . 

No. A ' 7 

8 
Do you recall what day it was that 

9 
you observed the rocker in the pa~~ shop? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~ 20 

21 

22 

23 

A I think it must have been approximately 

four days after he purchased it, because I asked Mr. Epstein 

when I came hack, I said, "Mr.· Epstein, this is my chair," 

and he says, "Well, I have his name and adress and phone 

number and everything~ ·I said, "Did you purchase this?", 

and he sa.id ,· "Yes, I did,. but I have to as a palvn broker, 
I 

get their names and I have it here". 

it? 

Q 

A 

Q 

A 

Q 

A 

1\~at was the name that he gave you? 

The exact·narne·of this young man. 

Robert MaCray Montgomery? 

Correct. 

Did he tell you how much he paid for 

I think he said $40, or $45, I don't 

~ know which, but on the box he showed me the items which 

25 he had bought from him. 

26 

2i 

28 

Q Did he show you the horses then? 

A No, he didn't show me the horses then, 

and it was not until Deputy Sheriff Curtis carne over, the 

Direct-Fedonchuk 
JOYCE GRAY HARRELL 

COURT A[POATEA 

3C2 B&""IC STRl£T 

SUFFOLK. VIPGI..,.I& 2343• 

-15-
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day of the sale, ·and stopped him from selling· the chair 

which was ~o go through the auction but Sheriff Curtis 
. . . . ' . 

came down and tagged the chair and took it away, and the 

auction was go~ng on then, and ~fr. Epstein still had not 

brought the horses back to the business but Mr. Curtis 

told him to bring them back and so he finally returned them 

and Mr. Curtis tagged them and returned them to me. 

I do have the two horses, and I do have the chair 

returned. 

Q All right, you mentioned a rocking 

chair • l\'h at k in d of rock in g c h a i r l\' as it? 

A A bentwood rocker, over one hundred 

years old, and the value of it is far more than·any $40. 

Q What is the value of it? 

A Well, Mr. Epstein said --

MR. STEPHENSON: I object, if Your Honor 

please. 

A Well, he deals in antiques and he holds 

auctions and he appraises antiques and he is an appraiser. 

THE COURT: I sustain the objection 

on that. 

MR. CROOK CONTINUING: 

Q po you knol\' the value of it? 

A I know that I would not sell the chair 

for less then $100 to anybody myself. 

Q 

A 

Q 

Direct-Fedonchuk 

I s it: '~or t h $1 0 0 ? 

Yes, it is. 

How about the two horses. How would 

JOYCE GRAY HARRELL 
COUR1 PlPO~TE~ 

liC2 BA"""' S1~EE1 

5UI'F0Lft VIPCI ... IA 23«3• 

-16-



-12- ! 
------------~~--------------------------~~------------------------------------~ i 

, 1 , 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

• 20 

21 

22 

23 

24 

25 

26 

2i 

28 

you describe them? 

A They should be worth $150. They're 

actually antiques from England,.my husband and I bro~ght 
.. '· ~ . 

them back thirty-five years ag-o almost: 

Q Were they in good condition? 

A No~ it was twenty-eight years we had them. 
' 

and they are painted enameled because they are metal and 

they are yery very scarce now. They are hard to find~ 

Q What do you say they are worth? 

A Well, I have had dealers in ~y house to 

appraise things but ~f I can't say what the dealers have 

told me, but they are worth $125 easy. 

Q 'For the two of them? 

A Yes. 

Q What is the size of the horses? 

A They .are tall ones. I have pictures 

of them. You showed me pictures that you had and they 

are used to put on mantles and also you can use them as 

doorstop-s··.· They are large and they are ~nights of armor. 

He knew the value and t~at is the reason he purchased 

them. 

MR. STEPHENSON: I object, if Your Honor 

please. 

MR. CROOK CONTINUING: 

Q You received from Deputy Sheriff Curtis 

the two horses as well as the rocker you have described? 

A Yes; I have those items back. 

Q They are all yours? 

nirect-Fedonchuk 
JOYCE GRAY HARRELL 

COUR1 AI.POR1£A 

3C2 Blo .. ll( S'YA££T 

SUI<I'OLII(. YIPGI...,IA 23.C3• 

-17-
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1 Yes. 

2 

A 

0 
' 

They are the ones that were taken from 

3 you? 

. 4 A Yes • 

5 Q Did you ever discuss the matter 

6 

7 No, because his attorney has 

8 bothered to 

9 

·10 

Q 

A He carne in 

11 the office of my 

12 

13 MR. 

14 You weren't there? 

15 No , I l\' as n ' t • 

16 THE COURT: I sustain the 

17 CROOK CONTINUING: 

18 .Q Ar~tKe~items in as good a condition now 

19 '~hen you received them back as they were when you last saw 

, 20 them? 

21 A Yes. 

22 MR. CROOK: Answer Mr. Stephenson. 

23 

24 CROSS EXAMINATION 

RY MR.· STEPHENSON: 

26 Q Mrs. Fedonchuk, would it be fair to 

27 say it was the latter part of September when you observed th 

28 thin~s in Mr. Epstein's window, the chair? 

Cross-Fedonchuk 
JOYCE GRAY HARRELL 

COURl R[PORtEA 

302 8AhOC. StREET 

SUII'FOLK. VIPGINIA :13«3• 

-18-
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1 A No, he purchased them on the 12th, Mr. Epstein 

2 n i d .. I don·' t kn o,, whether i t l-.' a ·s 1 a t e r than four or five 

~ days, but it was very recent and .I wouldn't give you the exac 
~ 

. 4 date because I don't know the exact date. 

5 Q You think it was within a matter of five 

6 days or so·after? 

7 A It could be. 

8 Q Do you remember when it was that you 

9 actually regai~ed posession of the chair? 

10 A I gained posession of the chair when 

11 Deputy Sheriff Curtis carne over. 

12 Q Was tha~ the first part of October? 

13 A I don't know. I guess it was a month 

14 before Deputy Sheriff returned the chair to my horne in 

15 Renn's Church. 

16 Q When was the last time you had seen that 

17 chair before that day, ~frs. Fedonchuk? 

18 A 

19 it? 

• 20 Q 
. 

21 sometime in the 

22 A 

23 Q 

24 that? 

25 A 

26 Q 

What do.you mean the last time I saw 

You saw it ip··Mr. Epstein's window 

middle of September? 

Right. 

Do you recall the last time prior to 

I did not see.the chair any more. 

Not after, but before, Ma'am, before 

~ September 15th, or JBth. 

28 A 

Cross-Fedonchuk 

Before it was taken or before it ~as at 

JOYCE GRAY HARRELL 
COURt A(POR1EA 

::JC2 8..,..,~~, STREET 
SUFFOL~t. YII>GI..,IA 23C::J. 

-19-
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1 Mr. Epstein's? 

2 : Q Before you saw it in Mr. Epstein's on or 
. 

3 about the 18th of September, when was the time before that 
. 

4 you had last see it? 

5 A The chai~ was on my front porch at Benn's 

6 

7 

Church, and-it was use~. by-my father, and people who visite~ 

there used it and it was a chair that we kept and stored after 

8 the bad weather and my dad took it and put it in the same 

9 storage room, and I don't know what date it was that I saw 

10 it last9 I could not tell you. 

11 Q That is all I was asking. Do you recall 

12 what date you )ast saw the horses? 

13 A I saw the horses prior to that when my 

14 husband and I went in there to check the new shutters in 

15 the storage room and I would say it was probably a month 

16 before that I saw the horses in there. 

17 Q Would that be sometime around the 

18 first __ part of August perhaps? 

19 

20 

A 

Q 

No, it was before they were taken. 

I understand that. 

21 A They were taken and sold in September 

22 so I'd say maybe it was the end of July. 

23 Q So the end of July was the last~time 

24 that. you. had seen the horses? 

25 A Yes, but it wasn't the last' time I 

26 had gone in the building. I was always carrying things in 

27 there. 

28 Q 

Cross-Fedonchu~ 

.~. ~· .... 4(11 

\\~en you went back after you observed 

JOYCE GRAY HARRELL 
COU!qT A£POA1EA 

302 8A""K S"TA£1ET 

SUFF01..~ VIAGI"'IA 2343• 

-20-
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1 
the chair in·Mr. Epstein's window you went to your property? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.. 20 

21 

22 

23 

24 

25 

26 

27 

28 

A That's correct. 

Q And this is some sort of storage shed, 

is it not? 

A I would say it's a twelve by twenty 

building. 

Q Is it a separate building standing by 

itself? 

A Absolutely. 

Q And it is not within a barn or anything 

of that nature? 

A No. 
...... 

Q And there '"as a lock on the outs ide; 

is that correct? 

A That's-right. 

Q And you noticed at that.tirne when you 

went there that the lock was broken? 

A When I went to find out if my chair was 

there that was when I found the door broken. 

Q And can you tell me when it was, the last 

time that you went in there. in that shed, prior to that? 

A I'd say probably three weeks before that. 

0 So it had been three weeks at least beforE 

that you \\'ere last there? 

A Yes, and the thinf!S were not out of it. 

Q Did you make a list of those items that 

were missinR at that time? 

A 

Cross-Fedonchuk 

After I noticed the chair gone I just madt 

JOYCE GRAY HARRELL 
COuql AtPORlER 

302 BA""K S1REET 

5U"F0t.t~. VIAGt..,IA 23.C3• 
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one trip back to Mr. Epstein's hoping that he would have 

bought more of the merchandize, but he said he didn't huy 

because the other things on the truck he didn't like. 

Q We~l, I object tb that, but what I am 

trying to ask you, did you come back to the shed and make 

a list of those items th~t were missing? 

A Not then, no. 

Q Did you ever do that? 

A I did for insurance purposes. 

Q l\'hen '-:as that, ma'am? 

A Long before they were taken. 

Q Mrs. Fedonchuk. maybe· I am not making 

myself clear. After you observed the chair in Mr. Epstein's 

window, when wa~ ~t that you came·back to your storage·shed 

and found the lock broken, and I assume you made a list of 

what items were missing? 

A I didn't make a list that day. I am 

trying to tell you that I have a list that we carry insurance 

on the merchandize, and we had a list, and when I came back 

I rechecked everything and we are still missing things • 

Q Is it fair to say, Mrs. Fedonchuk, 

after you came back and 16bked in your shed there were . 

thinr.s rnissin~ other than this chair and those two horses? 

A Entirely. 

Q Do you recall what you paid for the 

chair when you hought it? 

A I did not buy it. It was handed down 

in the family. 

Cross-Fedonchuk 
JOYCE GRAY HARRELL 

COUR1 A1POR1UI 

30~ ftA ... o< 51REE'f 

SUFFOLK. YIPGI .... IA 23•3C 
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Q Did you buy the horses, ma'am? 

A Yes. 

Q Do you recall what you paid for those? 

A Yes, I paid twenty Founds for them. 

Sixty dollars in England, something like twenty-eight years 

ago. 

MR. STEPHENSON: All 

D. E. CURTIS, being first duly sworn, 

testified as·follows: 

DIRECT- EXAMINATION 

RY ~1R. CROOK~· 

Q State your name, please. 

A Deputy Sheriff D. E. Curtis. 

Q And you are a Deputy Sheriff of Isle 

of Wight County? 

A Yes, sir. 

Q Were yoti a Deputy Sheriff of Isle of 

W~ght County in September 1978? 

A Yes, sir, I was. 

Q nid you, in that capacity, investigate 

an alleged statutory burglary and larceny of certain property 

of Mrs. Virginia Fedonchuk in Isle of Wight County? 

please. 

Direct-Curtis 

A Yes, sir, I did. 

Q Tell The Court of your investigation, 

A On September 29 of 1978 I obtained from 

JOYCE GRAY HARRELL 
COUR1 Al.PORT~A 

302 84L""" STA££T 

SUFFOLK. VIAGt .. IA 23C3. 
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the magistrate a warrant sworn out by ~frs. Virginia Fedonchuk 

for grand larceny for certain antique items, a chair and two 

iron horses. 

The warrant·was for Robert Montgomery; III. On Saturday 

morning, September 30, I went-to Melvin Epstein's Pawn Shop 

on Warwick Boulevard in Newport News in the c~rnpany of a 

Newport News police officer; and there I saw three items, a 

wooden chair and two metal horses and upon checking with the 

pawn shop book as the law requires, I observed there an entry 

made on September 12, '78 at 2:15 p.m. on page 28, pawn 

ticket number 2147, and this entry was made to Robert Mont­

gomery, III, 512 Latham Drive, for an old white rocker and 
·: 

a pair ~f metal horses. 

This is the pawn ticket, or a copy of it. 

Q Is this a copy of the p~wn ticket 

that Mr. Epstein had? 

store. 

Direct-Curtis 

A Yes. 

Q You made a copy of it? 

A Yes, sir. 

You don't have the 

A the 

Q 
of the 

it on that day? 

MR. STEPHENSON: I am not 

object to the ticket, even though it 

MR. CROOK: We offer the pawn shop 

as Commonl-.·ealth's exhibit number "1". 

JOYCE GRAY HARRELL 
CouqT A[POR1E.R 
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MR. CROOK CONTINUING: 

._Q Go ahead. 

A At this time I hrought the white rocking 

chafr and t\.;o rnefal horses back to the Sheriff's offj ce at 

which time I photographed them and returned them to Mrs. 

Fedonchuk. 

Q Are these photographs of the one rocker 

and the two horses? 

A Yes, sir. 

MR. CROOK: We would offer the photographs 

of the rocker and horses as Commonwealth's exhibi~ 

number "2". 

MR. CROOK CONTINUING: 
... . ... 

Q After_you got the photographs of the items 

what did you do with them? 

A I returned them to Mrs. Fedonchuk. 

Q All right, go ahead. 

A I left word in a couple of places for 

Mr. Montgomery to contact me if possible on Sunday morning . 

On Sunday morning, October 1, 1978 Mr. Montgomery did arrive 

at the Sheriff's office and a copy of the warrant was given 

to him at ,,~h ich time he \\'as ,,,a rned of "his· leg a 1 rights. 

~----

-

Direct-Curtis 

Q _nn vou have a 
. . f .,..~ wa1ver - -

A sir. -JeS, 

HR. STEPHENSON: I \\'i 11 stipulate he \\'aS 

properly advised of his constitutional rights. 

MR. CROOK: We would offer the waiver 

JOYCE GRAY HARRELL 
C.OUAT A( PORTE" 

3C2 UA""" STAE£T 
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1 executed by the defendant, Your Honor. 

2 

3 MR. CROOK CONTINUING: 

4 Q Did you obtain a statement from the 

5 defendant? 

6 A Yes, ·sir, after·· he .was warned of his 

7 legal rights he did make a statement. 

8 Q 

9 A 

10 Q 

11 pleas~~ 

12 A 

13 

14 

15 

16 

17 

18 

19 

' 20 

21 

22 

23 

24 

25 

26 Q 

27 A 

28 Q 

n. I c . 
1re~f- urtlS 

Did he write it or did you write it? 

No, sir, I wrote it. 

Would you read the statement to us, 

" I believe it was on Saturday, September 
9, 1978, I was at ~Gary William's house 
at Benn's Church. Gary had some trash 
that he was going to take to the dumpster 
on Route· 10 in the direction of Suffolk. 
This dumpster , .. ,a·s about three quarters of 
a mile from where Gary lives. 

l\~en we arrived there I noticed two 
chairs and one was a brown rocking chair 
and one was a white rocking chair, and 
both chairs were made of wood. Also, 
two small iron horses. 

I .felt that I might be able to fix the 
brown rocking chair as it was broken and 
I took the items. back to Gary's house and 
dropped them off at my car. When I left 
(:;ary 's house I took them '"i th me and I 
tried to fix the brown rocking chair, but 
could not. I did take the white rocking 
chair and the two hors~s to Epstein's 
Pa~n Shop and he gave me $40 for the thre~ 
items. 

I had been to other places but all they 
would give me was $8 or $10. I threw the 
brown rocking chair in a dumpster in New-
port news~ " 

Did he sign that in your presence? 

Yes, sir, he did. 

Did he read it, or did you read it to him? 

JOYCE GRAY HARRELL 
COUqT R[ POqT£A 

302 BA"'I( STqti:T 
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A He read it. 

MR. CROOK: Your Honor, we would offer 

the statement of the defendant into evidence. 

Q ~fr. Curtis? 

A 

CROOK: That's all. 

CROSS EXAMINATION 

BY MR. STEPHENSON: 

Q Sheriff Curtis, when you testified y~u 

secured the indictments, you indicated ~his offense occurred 

on September 12, 1978, this alleged burglary? 
... .. . 

. .,. ' 

MR. CROOK: I don't understand what 

Mr. Stephenson is referring to. 

MR. STEPHENSON: I was referring. to 

what I can see, the date. of the warrant and so 

forth indicates that this bieaking and entering 

occurred on September 12. 

MR. CROOK: I think the warrants read 

on or about as do the indictments, Your Honor. 

MR. ·sTEPHENSON CONTINUING: 

Q Anyhow, as a result of your getting Mr. 

Montgornery~s name, ·Mrs. Fedonchuk secured some warrants for 

his arrest; is that true? 

Cross-Curtis 
JOYCE GRAY HARRELL 

COURT FO£POATEA 

302 BA"".C STREET 
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Q And those warrants were is.sued either on 

the 28th or '29th of September you indicate? 

A Yes, sir, the 29th. 

Q And you asked someone if.they would 

get wo~d to Robert Montgomery to meet you on the first of 

October or to contact your-office? 

A Yes, sir. After leaving Mr. Epstein's 

Pawn Shop there on Saturday morning, September 30th. 

Q All right, as a result of that these 

warrants were secured for Robert Montgomery? 

A Yes, sir. They were secured on September 

29th. 

Q And then thereafter, then a day or two, 

I believe, on October ~1st, you indicated Robert ~fontgornery 

~ol~ntarily came to your office, did he not? 

A Yes, sir. That was on Sunday morning, 

October fi1;st. .. .,., 
And you advised him that you had these ··Q 

-~ ,, 
,,, a r rants r'o r his ~ t:I est 1 

'· 
A ~ight. 

.. , 
Q And after having served the warrant on 

him he voluntarily gave you this .statement, did he.·not? 

A That's cor~ect, sir. 

Q And he indjcated to you in his statement 

that on the 9th of September that"th~se items were found in 

a Dempsty Dumpster in Isle of Wf~~t? 

A That's correct~ sir. 

Q And not only th~t, but he gave you the 

Cross-Curtis 
JOYCE GRAY HARRELL 

C.OU~'T A[ PO~TE: A 

30~ BAI\iK S'TREET 
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name of the person who was with him at the tim~ they were 

found? 

A Yes, sir, Gary Williams. 

Q And didyour investigation lead you to 

Gary Williams? 

A "!~s, -sir. 

Q Did you secure a statement from Gary 

A Yes, sir. I did. 

Q All right, Robery Montgomery denied to 

11 you, did he not, that he had broken into any place or stolen 

12 any items at all? 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

A 

• 

testified as follows: 

DIRECT EXAJ.iiNATION 

BY ~1R. CROOK: 

Q 

A 

Q 

A 

Q 

Yes, sir. 

MR. STEPHENSON: All right, thank you, si~ . 

JOHN FEDONCHUK, being first duly sworn, 

State your name, please. 

John Fedonchuk. 

Are you the husband of Virginia Fedonchuk? 

Yes, I am. 

Mr. Fedonchuk, would you describe for us 

25 generally the property of Mrs. Fedonchuk in Isle of Wight 

26 County where the personal property items were removed allegedl~. 

A In a storage house, and it is behind a 

28 two-story house, and it was locked, and there is a couple of 

Direct-J. Fedonchuk 
JOYCE GRAY HARRELL 

COUR1 flf.PORl[A 

30., BAWK S1R[[T 

SUFFOLK. VIPGINIA 23«3• 
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1 other items that were missin~ from the farm tha~ we submitted 

2 to the insur~nce company. 

3 Q ~~en did you disc6ver that the items had 

4 been removed? 
I • 

5 A They were discPVered when my wife went 

6 down to Mr~ Epstein's auction house. 

7 Q Were you there at the time? 

8 A No, I was not there. 

9 Q Did you go to the storage house on 

10 your property in Isle of Wight Courity? 

11 A At what time? 

12 Q After learning of this? 

13 A Yes, with my wife. 

14 Q And what did you observe when you vi e\ved 

15 your property in Isle of Wight? 

16 A Well, everything that appeared to be of 

17 
any value was missing. There were some broken bookshelves and 

18 shutters which we had pl~ced in there sometime in the early 

19 part of September or late August, and I am not sure. 

• 20 Q 

21 J-.1ontgomery? 

22 A 

23 Q 

~ of your tenants? 

25 

26 Gary Williams. 

,­_, 

A 

Q 

Did you know,the defendant, Robert 

Yes, sir. He was one of our tenants. 

Robert MaCray Montgomery, III was one 

No, I am sorry. I thought you meant 

Did you know the defendant, Robert 

28 }Ja Cray 1·,on tgomery, I I I? 

Direct-Fedonchuk 
JOYCE GRAY HARRELL 

COURt AlPOA7E.A 
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I didn't know him personally, no. 

Ha-d you met him? 

Yes, he came over to me after I had 

issued a warrant· on September the 29th, he came to me several 

days later stating to me that he had found those items that 

were discovered at Epst~in's auction house. 

Q Had you met him prior to that? 

A No, I hadn't. 

Q When 'vere the rockers and horses put 

in th~_storage shed? 

A I couldn't answer that. 

Q You don't know how long they were in 

there? 

A I couldn't answer that, no. 

Q After the rocker was found at Epstein's 

you then checked the storage shed? 

A Yes, with my wife. 

Q What l¥as the condition of the shed, 

particularly the door? 

A Well, the door was hard to open. 

Q Did it have a lock on it? 

A I think it was more or less difficult 

to open and close. 

Q Did it have a lock on it of any type? 

A Yes, it had a-skeleton key lock. 

Q Was that in ~ood condition, or did you 

notice anything ahout it? 

A Well, it was operable. 

Direct-J. Fedonchuk 
JOYCE GRAY HARRELL 

COUfU A[ PORTE A 
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1 Q When had you observed the door and lock 

2 prior to that? How long prior to that time? 

3 A Actually if anybody wanted to enter that 
.. 

4 particular storage shed all he would need would be a skeleton 

5 key to gain entrance to it. 

6 Q You didn't have a skeleton key there in 

7 the door? 

8 A No, I did not. 

9 Q Was it locked? 

10 A Yes, we always kept it locked. 

11 Q Was it locked when you went to it and 

12 looked at it after the i terns l't'ere· missing? 

13 A Frankly I don't recall. 

14 Q Are you familiar with the items th~t 

15 were taken? 

16 A Yes, my wife described the items and, 

17 of course, she is more familiar with the items and the items 

18 belonged to her, and she.had bought the items and she stored 
.. 

19 them. 

Q 

21 A 

22 i terns, ·~nd 

23 \rt"i th me that we 

24 very 

25 were 

26 exactly "'·hat 

28 

Direct-J. Fedonchuk 

Were you familiar with them, too? 

Well, I am familiar with 

of· fact, I have a items 

I know of two 

a barn, and they 

and we didn't know 

it "'~as, 

least $200 apiece 

MR. STEPHENSON: We are 

JOYCE GRAY HARRELL 
COURT R[POII\T[q 

302 B"""" STR££'1 
SUF~OLI(. VIRC.I ... IA 23~3• 

-32-



.. 1 ,. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
, 

26 • 

~r _, 

28 

-28-

about the rocking chair and two 

speaking of as 

to 

objection. 

CONTINUING: 

Q Do you have any other information concer-

ning this matter, Mr. Fedonchuk? 

A You mean that was in the storage roo~? 

Q I mean the rocker and the two horses 

that were taken from the storage room. 

A The only thing Iknow about it is that 

my wife discovered them at the .auction ~ouse. 

Q no you know the value of those items? 

A I am not an expert in that field, but. 

I do kn~~ that the knights on the horses were purchased in 

England and 1 would have no idea what they would be worth. 

My wife is the expert in that category. 

MR. CROOK: Answer Mr. Stephenson. 

CROSS EXAMINATION 

BY MR. STEPHENSON: 

Q Mr. Fedonchuk, after you were advised 

about the chair being-in there you carne over with your wife 

to check the storage·shed? 

A Yes • 

Q There was nothing unusual that you could 

notice at first as to the storage shed, was it, as you 

Cross-J. Fedonchuk 
.lOYCE GRAY HARRELL 

COurn AtPOR1EA 

3::.2 8&~0!. S1AEE1' 
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1 approached it? 

2 A 1\'hat do you mean? 

3 Q Was anything there that caught your 

11 

15 A No, there wasn't. 

16 Q Now would it be·fair to say that this 

17 was the latter.part of September that you went over there 

18 with your wife? 

19 A Well, she noticed the items I think, on 

20 or about September -12th, she located the items at the auction 

21 house in Nev.rport Nel't'S. 

22 Q She didn't locate them on that date, but 

23 you don't know the date that you carne over? 

24 A 

25 Q 

26 A 

Q 

28 A 

Cross-J. Fedonchuk 

Over "-'here? 

Over here with your la.'ife? 

I am over there every single day. 

To check the shed out? 

It ""·as after that date, because it \\"aS 

JOYCE G,RAY HARRELL 
COUA; AEPOA1£A 

3C2 BA-.1!. S~A[£1 
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1 between September 12 and September 29 because on the 29th is 

2 the time or ·the date that I issued the warrant. 

3 Q \~en you carne over at that time you 

4 indicated that there was nothing unusual that you could 

5 notice about the shed from the outside? 
. ~ 

A That 's correct ·~ 
6 

7 
The· lock was on and the aock was operable 

-
8 but once you.went inside you noticed there was some items 

9 

10 

11 

12 

13 

14 

I . -· 

missing? 
. ~c 

A. 

Q 

chair where it was? 

A 

Q 

A lot of items. 

Do you recall the last time you saw that 

I could not be specific about that. 

And do you recall the last time you 

15 
saw those horses,where they were?·· 

16 A Yes, definitely in the storage house. 
. . 

I believe._you indicated the last time 
17 Q 

18 
you were in the shed was sometime about a month, at least, 

1
9 prior to that around the first of August or thereabouts . 

Three or four weeks to the 12th I would 
.. 

20 A 

21 say .. 

22 Q Within the first week or ten days of 

23 August then , w o u 1 d that be fair? 

24 A We 11 , I ,,, o u 1 d n ' t say t h a t far back . I 

25 would say later than that because I had occasion to check to 

26 see how things are around the farm. 

Q 

28 A 

Cross-J. Fedonchuk 

But you mentioned four weeks. 

~hree or four weeks. 

JOYCE GRAY HARP.ELL 
COURT R[P0'11[" 
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1 Q Four weeks from September 12 would be 

2 sometime around August 12th, 13th, or 14th? 

3 A Yes. 

4 Q And \~hen you speak ahout ]\ir. Montgomery 

5 talking to you, Mr: Montgomery came to you after he was 

6 arrested? 

7 A After he was issued a warrant; that is 

8 correct. 

9 Q And explained to you exactly how he 

10 came into possession of those items? 

11 A Not exactly. He told me precisely that 

12 he found them, and of course, I kin~ of chuckled·over that. 

13 Q You may have well have chuckled, but he 

14 came to you and told you that; did he not? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

A Yes, he did. 

MR. STEPHENSON: I have nothing further. 

MR.-CROOK: The Commonwealth rests, 

Your Honor. 

MR. STEPHENSON:_ If Your Honor please, 

on behalf of the defendant, I would move to stri ·e 

the Commonwealth's evidence as to the charge of 

breaking and entering or burglary and if Your 

Honor please~ there·is·absolutely no evidence 

that this defendant broke or entered into any 

property belonging to the Fedonchuks and if we 

take Mrs. Fedonchuk's testimony, she indicated 

the lock was broken and if we take Mr. Fedonchuk's 

testimony, he indicated it was nothing unusual 

I ICross-J. Fedonchuk 
JOYCE GRAY HARRELL 

COURl REPORTER 
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ahout the lock, and it was operable and intact 

and \\'as on and locked. 

We have, if Your Honor please, a young man 

who had possession of three items on the 12th 

day of.Septemher who s~lls these items, giving 

the·right name, address ect., and thereafter 

voluntarily comes in response to the police and 

gives a statement. 

We don't have here, if Your Honor please, 

recent exclusive possession of recently stolen 

goods because we cannot ascertain as to when 

these goods were in fact stolen from that shed, 

and Mr. Fedonchuk ind~cates, if Your.Honor pleas , 

it was at least three to four weeks prior to 

that; and Hrs.' Fedonchuk, if I recall correctly, 

indicated probably the latter part of July, but 

I submit, if Your Honor please, there is abso-

lutely~no evidence that this young man is guilty 

of any breaking and entering, and as to the 

larceny, if Your Honor please, he has come 

foreward voluntarily making an explanat~on to 

the police as to how he came into posse~sion 

of these items and when he carne into possession 

of those items, and what he did with them, and 

then on top of that, if Your Honor please, he 

gives a correct name, address and phone number 

to the pawn shop operator and thereafter in 

response to information that the police ~anted 

JOYCE GRAY HARRELL 
COURT R[ POAT£ R 
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to talk to him he voluntarily comes over, if 

Your Honor please and makes this statement. 

I submit to His Honor there is certainly 
" 

no evidence to link this man to any burglary 

and we don't even know when it occurred if it 

did.occur, and as to posses~ion of any stolen 

goods we would have to assume they were taken 

without th~ Fedonchuk's permission, but this 

young man has made an explanation as to how he 

came into possessio~ of them, and we can't even 

say, based on the evidence that it was recent 

possession, and we don't know when the alleged 

break- in occurred, .and I don't think the Common-

wealth nor The Court, nor I can assume as ~o 

l-.rhen it ·happened and I would subrni t to His 

Honor that this case should be struck at this 

time. 

MR. CROOK: Your Honor, the break-in of 

the storage shed or building was deterrnined·as 

a result of seeing the rocker in the pawn shop 

sometime after September 12th. 

September.l2th is the day the defendant sol 

the item to Melvin Epstein at the pawn shop, and 

Mrs. Fedonchuk and Mr. Fedonchuk both state it 

was several weeks, I believe, she said, three 

~eeks prior to that that she had been in the 

storage building and Mr. Fedonchuk is not quite 

JOYCE GRAY HARP.ELL 
COVAl R[ PORTER 
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as specific, but he says several:weeks before 

that that he had been into the storage buildinR· 

She testified, or at least it is her 

understanding, that the lock was 

door. 

Mr. Fedonchuk says it was 

was always difficult but it 

,,·as they locked and 

it "-'as 

discovered were missing, so who-

the 

other means. 

have an the storage building 

taken out.and the 

locked .door by whateve.r 

was opened, and ~e have a breakin~ 

and we have the larceny 

storage butlding. 

The defendant is in exclusive possession o 

those goods on September-12th at the time he 

sells them to Mr. Epstein, and based on the -
presumption of the possession of the goods, 

drawing the inference that he was the thief 

of the goods and all inferences at this point 

should be drawn in favor of the Commonwealth 

on the motion to strike, and I ask The Court 

to overrule the motion to strike. 

JOYCE GRAY HARRELL 
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1 t-1R. STEPHEN SON : If I might jus 4 
2 a burglary 

3 possession of 

4 

5 goes to 

6 Honor. 

7 

8 THE COURT: I am going to sustain the 

9 motion as to the breaking and entering, but I 

10 am going.to overrule the motion as to the larcen . 

11 

12 · GARY WILLI.AJ-.1S, being first duly sworn, 

13 testified as follows: 

15 BY HR. STEPHENSON: 

16 Q Would you state your name, please? 

17 A Gary· Williams. 

18 Q 
\ 
~~ere do you now reside? 

19 A Newport News,· _5918 l\'ickham Avenue. 

20 Q How old are you? 

21 A Twenty-four. 

22 .Q I want to call your attention to August 

23 and September, or thereabouts, of 1978, and ask where you 

24 were residing at that time? 

A August of '78, I believe I was at Benn's 

26 Church in Smithfield, Virginia. 

27 

28 

Q 

A 

Direct-Williams 

And were you leasing property there? 

Right, renting. 
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1 Q Is there an address other than Benn's 

2 hurch? 

3 A I think it was rural route 1, Box 157A, 

4 enn's Church, Smithfield, Virginia. 

Q How long had you been leasing that 

7 A About four months as I recollect. 

8 Q Did you know the defendant, Robert 

9 fontgornery? 

10 A ·Yes, I , .. ·ent to school with him. 
.. 

11 Q Hol-r long have you known Robert? 

12 A Several years. 

13 Q Did Robert have an occasion to visit 

14 
._ri th you on or about September 8 or 9 of 1978? 

15 A Yes, sir, dove season was coming in about 

16 
he seco~d week in September and I do believe we were going 

17 
o get together and do some dove hunting. 

18 Q Had he visited you at that location 

19 
rior to that date? 

20 A No, sir, not that !-know of. 

21 Q To your knowledge, that was the first 

22 time he visited with you at that home? 

23 A Right. 

24 Q On that date, September 9, what if any-

25 thing occurred between you.and Robert? 

26 A l\~en he came over I told him where I 

27 
lived at and \\'hen I \·:ent to Ne\\'J>OTt Ne\\'5 I called him prior 

28 
to that and he came over and I went and emptied the trash. 
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\\~at time of day or night was it that 

1 
Q 

2 
you went to empty the trash? 

3 
A 

I 

Five or Six o'clock in the evening. 

4 
Q . ~~ere was it that you went to empty 

5 
the trash? 

A 
6 

On.Route 10, the dumpster is about three 

7 
quarters of a mile down the street going towards Suffolk on 

8 the right. 

9 Q About· three quarters of a mile from \\'here 

~ 

1
o your residence was? 

11 
A Yes, sir. 

12 Q Who was with you at that time? 

13 
A Robert Montgomery. 

14 
Q How did you get there? 

15 
A I had a '72 Opel_G. T. at the time. 

16 
Q lfuat, if anything occurred when you got 

17 
to the. d\lmpster? 

18 
A "~en we arrived there, it was a bunch 

19 
of juq~ laying around, an old broken-down chair, and we 

20 
decided to take them back to my house and he took them back 

21 
to Newport News to his house. 

22 
Q 

23 dumpster? 

24 A 

25 and a white rocker. 

26 
Q 

A 

28 
Q 

Direct-h'illiams · 

l\~at do you remember seeing at the 

Two iron horses, a broken-up old chair, 

Two chairs and the two horses? 

Right. 

~nere were they, if you can recall, 
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1 in relationship to the dumpster itself?. 

2 A Well, I believe one of them \\'aS sitting 

3 out on the ground and one of them , .. ·as up in the dumpster. 

4 Q When you speak of one of them, one of wha~? 

5 A The chairs. 

6 Q Do."you rec_all "''here the horses were? 

7 A I believe they Here in the dumpster, too. 

- . : 
Q -Did you take possession of those items 

8 

9 at that time? 

10 A Right. 

11 Q And what, if anything, did you do with 

12 them? 

13 A We put the chairs on top of my ca~ and 

14 put the horses inside and took them back to my. house at 

15 Benn's Church and put them on·his car. 

17 dumpster? 

18 

19 fix them up 
. . 

20 

21 

Q 

A 

and 

Q 

A 

make 

We was going to try to take them and 

some money . 

Did you have any idea how they got therel 

I just figured somebody threw them away. 

22 They were all heat up and "didn't look like they were much goo , 

23 and we figured we could buy wood and fix it up. 

24 Q 

25 and the horses? 

26 A 

27 Q 

28 Robert took them? 

Direct -1\"i 1] i ams 

~~o took the chairs from your house 

Robert. 

Do you have any knowledge of where 
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1 A Newport News. He lives in an apartment 

Q 

4 time? 

5 A He too.k them to fix them up or try to 

6 anyway. 

7 Q Did you see Robert on the 12th of 

8 September? 

9 A Yes, sir. I went over to Newport News 

10 to his house and he had fixed up the white chair a little 

11 bit and the iron horses and he went around trying to sell 

12 them , ·and we '~en t to Ep s t e in ' s and he gave h i m $ 4 0 for i t . 

13 Q How did you go to Epstein's? 

14 A In Robert's car. 

15 Q llliat kind o~ car does Robert have? 

16 A '73 brown Camaro. 

li Q He doesn't have a van? 

18 A No. 

19 Q These items were sold to Mr. Epstein 

W were they not? 

21 A Right. 

22 Q , To your knowledge, were you listening or 

23 present when the transaction was going on? 

24 A Yes, sir. 

25 Q Did Hr. Montgomery, to your knowledS!e, 

26 give his right name and adress, ect.? 

A 

28 1 i cense. 

Direct -l'.·i 11 i al!ls 

Yes, sir, he gave him his driver's 
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Thereafter, did'it. come a time that the-i Q 

2 
police contacted you in this matter? 

3 
A Yes, sir. I guess it was a couple of 

4 
days later or something later the Sheriff from over here 

5 
came to my house at Benn's Church and I gave him a statement. 

6 Q Did you givehim a statement about how 

7 
you and Robert came into possession of the items? 

8 A Yes, sir. 

9 Q Was your statement identical or similar 

10 to what you have just testified here to? 

11 A 

12 

13 CROSS EXANINATION 

14 BY J-.fR. CROOK: 

15 

16 

17 kno\\' exactly. 

18 

19 

20 

21 

22 

23 time? 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir •. 

MR. STEPHENSON: Answer Mr. Crook. 

How long did you live there? 

About four months, I believe. I don't 

1\'ha t "'ere the months? 

I think it was June, July, and August. 

And September? 

And September, right. 

Were you working over here at that 

No, I was working in Newport News, 

25 do'h·nto'h'n Nev.-r>ort News. I "'·as working at Hutchens Chevrolet. 

26 Q 

A 

28 there. 

Cross-Williams 

You didn't work at Smithfield Motors? 

No~ sir, but I put an application in 
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1 .Q no you know where the storage huildin~ 

2 was located relative to the house you were living in? 

3 A Directly across the field, right beside 

4 my house. 

5 Q How far from your house? 

6 
A About a hundred and fifty yards or 

7 
two hundred yards. 

8 Q Had you beeri in that storage shed 

9 while you were living there? 

10 . A Yes, sir. Mr. and Mrs. Fedonchuk had 

11 taken me over there prior to ,.;hen I moved in and said I 

.12 could use some lumber to fix a storage ·shed behind. my house 

13 and tools. 

14 Q Did you have a key? 

15 A No, the key was at the door. It stayed 

16 at the barn all the time on the right. 

17 Q The same building or a different building. 

18 A The same building. 

19 
0 What did you observe in there? 

;20 A Well, they probably got tl\'0 or three 

21 dozen chairs and all kinds of antiques and stuff "''hen I 

22 first moved in, and they sho'''ed me around their house and 

23 their antiques and all of .:that. 

24 

25 in there? 

26 

'?­_, 

28 

Cross-Williams 

Q 

A 

Q 

A 

Did you see the white bentwood rocker 

No, sir. I don't recollect. 

And the iron horses? 

No, sir. 
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1 Q Did you go in there while you were 

2 ·living there? 

3 A Yes, sir. 

4 Q What did you go in there for? 

5 A To get tools and I worked on Mr. Little's 

6 la·h'nmo"'er for him quite ."a bit .. 

7 

8 

9 

10 

11 

12 

13 floor. 

14 

15 floor? 

16 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

That is the father of Mrs. Fedonchuk? 

Right .. 

How big a storage buildin~ is it? 

It is a barn. 

One floor or two? . 

Two floors. The lumber is on the second 

But you have to go through the first 

No, you don't have to go through the 

17 first floor to get to the second floor. 

18 Q Where were the antiques? 

19 A That was on the first floor, and the 

20 tools were on the first floor, and the lumber was on the 

21 second. 

22 . Q Did you ever talk to Mrs. Fedonchuk 

23 about buying a rocker from her? 

24 A 

25 Q 

26 A 

27 a h out a rn on t h . 

28 Q 

Cross- 'h'i 11 i ams 

No, sir, but a frjend of mine did. 

Who? 

Frank Childress. He stayed with me 

He ta 1 ked l-ri th her about buying a 
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, 1 , 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

]4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26. 

?-_, 

28 

rocker? 

A Right. 

Q Which one? 

A It won't no particular one. I believe 

he asked her if she had some rockers she wanted to sell that 

he wanted to buy a rocker; 

Q He saw the rockers in the barn? 

A They had a bunch of the~ on the front 

porch, too. at that time. 

Q But he didn't specify any particular 

one? 

A Right. 

Q You didn't know which one he was 

talking about? 

A No, sir. 

Q Did Gary Williams stay with you at all 

while you were living there? 

A That's me. 

Q I don't mean Gary Williams, I mean 

the defendant, Hontgome .. ry? 

A No, sir. 

Q But he was there with you th~ day you 

discovered these items? 

A Right. 

Q Had you moved out at that time? 

A No, sir. 

0 l\·e re you still livin~ there? 
... 

A 

Cross-Williams 

Yes, I ,,•as still 
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13 

14 

15 

16 

17 

18 

19 

20 .. 

21 

22 

23 

24 

25 

26 

?-_, 

28 
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the time. 

Q What day "'as that, "''hat l-.'as the date? 

A I believe it was September 9th, I 

think. 

Q When did you move out? 

A I dpn't really remember what day it 

was, but it was right at the first of the month. 

Q Of October? 

A October, yes. 

Q You were still living there on September 

29th? 

A I be 1 ieve so. ·I don't really recollect 

the date. 

Q You say that you all went to the dumpster 

to get rid of some trash and that was when you found these 

items? 

A Uh-huh. 

Q You didn't recognize these items as 

items in the barn of Mrs. Fedonchuk? 

A No, I just recognized them as junk. 

l~en you go to the trash dump you see all kinds of items 

just lying around and like I drive a dump truck and I see 

all kinds of garha~e in the dump every day, and I could 

nick it up but I'm almost scared to. 

Cross- l\"i 11 i ams 

MR. CROOK: All right, 

STEPHENSON: 

No, 
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1 ROBERT Ha CR.AY ~10~~TGOt.!ERY .L.!_!_I , THE 

2 DEFENDANT, being first duly S\\'orn, testified as follows: 

3 DIRECT EXl\..~1INATION 

4 BY·MR. STEPHENSON: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 Ne'''S a rea? 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

16 I'd say a year. 

17 

18 

19 

20 

Q 

A 

Q 

A 

.21 Western Railroad. 

22 Q 

Are you Robert Montgo~ery? 

Yes, sir. 

How old are you, Robert? 

T\-.'en ty- four. 

~~ere do you live? 

Newport News, Virginia. 

1\~at is your address there? 

512 Latham Drive. 

How lon~ have you lived in the Newport 

I just recently moved back home, 

noes your family live there? 

Yes,. sir. 

Are you employed, Robert? 

Yes, sir, I work for Norfolk and 

How long. approximately, have you been 

~ employed with Norfolk and Western? 

24 A C,oin~ on seven years. 

25 Q You sought employment there when you 

26 were seventeen or ei~hteen years old? 

A 

28 Q 

lnirect-MontRomery 

Nineteen, I think. 

Robert have you ever been convicted of 
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1 a felony? 

2 A No, sir. 

3 Q Have you ever been convicted of a crime 
. 

4 involving moral turpitude such as lyinR 1 stealing, or 

5 cheating? 

6 A No, sir,. 

Q ~~ere were you living on or about the 

8 8th and 9th of September? 

9 A I was living on Marcus Drive off of 

10 17, and Oyster Point Road at ~he apartment~ at Clover Leaf 

11 Point .. 

12 

13 

14 

15 at that time? 

16 

Q 

A 

Q 

A 

Do you know Gary Williams? 

Yes, sir. 

How long had· you know Gary williams 

I had been to school with Gary and I 

17 had known him for a few years. 

18 Q Did.you have occasion to visit with him 

19 1n Isle of Wight? 

20 A Yes, sir, I came to see him one day 

21 and we were making plans and I talked to him at the super-

-
22 market at Newport News. and we were making plans to go 

23 dove hunting. 

24 Q 

25 A 

26 Nel-.'S? 

27 Q 

Direct-Montgomery 

Do you recall what date that was? 

That I was talking to him in Newport 

No, the time you visited here in Isle of 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

A 

.Q 

A 

Q 

.4?-

The 9th, and it w•s on a Satprday. 

The 9th of September? 

Yes, sir. 

Was that the first time you had ever 

visited with Mr. Giry Williams here in Isle of Wight? 

A Yes, sir. 

Q \\~at was your purpose of coming over 

on that day? 

A We had planned to do some dove hunting 

1n the afternoon. 

Q ~~at did you and Gary Williams do that 

afternoon? 

A Well, as soon as I got over there Gary 

had trash in his car and he said·he was going to take it to 

the dump and I said I didn't know the people. had to drive so 

far to the dump. 

Q Did you have any idea where trash was 

dumped in the county? 

A I thought maybe up on the road or some-

tO .thing and a truck would come by and pick it up. 

21 
Q 

I 

Where did you go, if you can recall? 

22 A 1\~en we left the house out of the 

~ road that Gary Williams lives on you turn right and go south 

~ on towards Suffolk, and I'd say it's about a half a mile or 

25 
so after we left the driveway to r,ary's house. 

26 Q 

A 

28 Q 

Direct-Montgomery 

Did you dump the trash? 

Yes, sir. 

l~at facility did you use to dump the 
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1 trash? ~~at was it? 

2 A It was just a couple of these green 

3 Dempsty Dumpsters, two of them there. 

4 Q At that time, what if anything, did 

5 you observe there? 

6 A I ~alked up to the trash and lifted the 

7 lid and I found one white rocking chair all complete 

8 and whole, but the paint was chipped off of it and it was 

9 all together but it still didn't look like it was worth 

10 · 50 or 60 cents and there '"ere bits and pieces of another 

11· chair foJJnd in this section here and the back of a brown 

12 rocking cha1r laying up against the dumpster, so I picke~ 

13 the white one up and in the back of the dumpster I saw two 

14 statues ind there was a couple of other pieces of the brown 

15 rocking chair inside of the dumpster and the only thing I 

16 didn't find to the brown rocker was this one leg here, and 

17 I found two pieces that were broke. 

18 Q What. , if anything , did you do with 

19 those items that you found there? 

20 A Well, I looked at the brown rocker 

21 and the ~hite bne looked like all you could do was sand it 

22 and maybe paint it and it would be something to keep on the 

23 hack norch or something to sit it, and the brown one I 

24 thou~ht mayhe I could put it back together with a few pieces 

25 of ~ood and it didn't look like no hard problem. 

26 Q 

27 A 

28 them in the trunk. 

Direct-Hont~omery 

Did you take the horses? 

Yes, sir, I picked those up and threw 
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1 Q Where did you take them? 

2 . A Back to my car at Gary's hous~. and 

3 took them off of Gary's car and laid them aside and when 

4 I left I put them 1n my car. 

5 Q l'lha t kind of car do you O\\'n? 

6 A A '73 Carnaro. 

7 Q Is that a big car or small car? 

8 A It's a relativelr small car. 

9 Q Do you own a van of .any description 

10 or did you take those items back to Newport News? 

11 A Yes, sir, to my apartment. 

12 .. -·Q h~at, if anything, did, you do with 

13 the~ while you had them in the apartment? 

14 A I took the white one and sat it in the 
.. 

15 downstairs in the livingroorn and I tried to put the brown 

16 one together ·, put g 1 u e on i t and s and e d the end off , and 

17 tried to fit it together and it "stayed together for a few 

18 days and the only thing ~ couldn't fix was the bottom leg 

19 part and it was broke so I took both the chairs and I 

.20 never even took the horses out of the trunk of my car because 

. "' 
21 ,,. hen I got home i t \a.' as r a in in g . 

22 Q Did you do a~ything to the white chair 

23 to try to fix it or clean it up? 

24 A No, sir, not anything. 

25 Q l\'h at did you do after that? 

A I let the leg on the bottom of the chair 
26 

set up may he a day or a day and a half and those two bottom 
2i 

28 pieces on it, I had seen these places on Jefferson Avenue 

Direct-~ontgomery 
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1 and they have these rockers lined up and I tho~ght I could 

2 get a bottom part of a rocker to replace mine, and I took 

3· 

4 

5 

6 

7 

8 

both chairs to ~et a ~ood fit and whatnot, and like I say, 

I had been to maybe five or six places before I went to 

}.~ r . E p s t e in ' s • 

Q 

A 

Q 

W~re you able to fix tne brown chair? 

No, sir, not at all. 

When you \\·ent to Mr. Epstein's what 

9 did you have with you at that time? 

10 A I had the white rocker. the brown rocker, 

11 and the two statues. 

12 Q And when you went into Mr. Epstein's 

13 did you sell them to him? 

14 

15 

16 

17 

·A Well, not at first. I asked him if he 

had any old rockers he was trying to get rid of that I wanted 

to fix one, and he asked me said, 11 !'11 be with you in a 

minute'', and he was talirig care of somebody when I came in, 

18 
and he came out and looked at .the rockers and he said he 

19 
didn't have anything that I could buy from him that would 

20 
fix them, but he offered me $40 for my chair and two horses. 

21 Q Did you sell them to him? 

22 A Yes, when he said $40 I let him have 

23 them. 

24 Q Did you sign that receipt, is that 

25 your signature on that receipt for $40? 

26 A 

27 Q 

28 name and address? 

ni rec t -l,on tgomery 

Yes, sir. 

At that time did you give him your right 
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Yes, sir. 

Did you have any reason at that time 

' to give him any false information or to be dishonest with 

him? 

A No, sir, not at all. 

Q \\~en was the first time after that 

that you had some idea that the Smithfield or the Isle of 

8 
Wight Sheriff's Department wanted to talk to you? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~20 

21 

22 

23 

24 

25 

26 

28 

A I got.word when I come home and I 

think I worked that day, but I came home and I was left 

word to call Isle of Wight Courthouse, and so that was on 

a Saturday and I called over there on a Saturday, and talked 

to about six different departments and did~'t nobody know 

what it ~as ahout so they told me the be~t thing to do 

and the only person I hadn't talked to was the sheriff, 

and that he would warit to see me, so I drove over there 

Saturday and I d i d_n 't ev·er. meet up ,y·{th the Sheriff and 
I . 

they said for me to leave a phone number and he would get 1n 

touch with me Sunda~, and Sunday morning at 9 o'clock I 

called over there and he asked me to come to see him. 

Q You are telling The Court you came on 

Saturda.y ~nd left your name and phone number with the 

Sheriff's Office? 

A 

Q 

to a call? 

A 

0 

nirect-Montgomery 

Yes, sir. 

And you came back on Sunday in response 

Yes, sir. 

And at that tine did you give him 
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this stateJTlent? 

A Yes, sir. 

Q Is that statement true and correct? 

A Yes, sir. 

Q Did you, at any time steal or take 

anything that you knew or·believed or had reason to believe 

belonged to Nrs. Fedonchuk? 

A No, sir. I never met the lady before 

in my life. 

1·1R. STEPHENSON: That's a 11. 

CROSS EX~\fiNATION. 

BY HR. CROOK: 

Q Did you ~o into that barn or storage 

huilding that they had? 

A No, sir. I have been down to it, and 

that particular day I was over there Mr. Little, like Gary 

said, he was doing some tractor work for him, and I did meet 

Mr. Little and all we did was walk down there and we tilked 

for a few minutes and that was the only reason I knew who 

he "'ras. 

Q And you found these two iron horses and 
.. 

this white rocker in the dumpster? 

A Yes, sir. 

Q And you deny taking them out of the barn? 

A Yes, sir. 

MR. CROOK: All right, that's all. 

THE COURT: All right, I have a couple 

Cross-Montj:!omery 
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of questions, 

What time did you get over here that day, to 

Gary ~illiaM's house? 

DEFENDANT HONTG0~1ERY: I 'd say a round 

5 o'clock. 

THE COURT: And you were going hunting? 

DEFENDANT MONTGOMERY: The place we 

hunt is a hig corn field I'd say 35 or 40 acres, 

and like I said, it was opening-day and people 

were still out there shooting and I figured 

it would be too late to go. 

THE.COURT: Do you all go.hunting? 

DEFENDANT }.10NTG0}1ERY: We hunted for 

ahout 30 or 45 minutes just standing right 

there in the backyard . 

THE COURT: You said you never did 

anything to the white chair? 

DEFENDANT MONTGOMERY: No, sir. 

THE COURT: You never painted it? 

DEFENDANT MONTGOMERY: No, sir. 

THE COURT: You never fixed it up? 

DEFENDANT MONTGOMERY: No, sir. 

THE COURT: All right. 

MR. STEPHENSON: That's all, and that's 

the defendant's case, and I would renew my 

motion once again, if Your Honor please as to 

this larceny. I think the defendant has now 

taken the stand and the witnesses have taken 
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the stand and given an explanation as to how 

they came into possession of this property. 

I think it is a reasonable explanation 

and I think it is a believ~bl~ explanation, 

coupled with the fact this young man at no 

time attempted to give Mr. Epstein any false 

information as to his name or address. 

He voluntarily carne over here in response 

to the police call, and if Your Honor please, 

without the benefit of even talking to counsel 

in advance he came voluntarily· and gave that 
. 

statement, and I think that everything he d~d, 

if Your Honor please, is consistent with his 

innocence and we don't even know if Your Honor 

please, if we get to the point of recent 

exclusive possession; and I doubt if we have 

exclusive ·possession when Mr. Williams indicates 

that the two of them found it together, and 

I think at this stage we're talking about beyond 

a reasonable doubt, and I think some doubt 

does exist and this young man with no ciiminal 

record working for the railroad for seven years, 

and I realize that people who commit acts of 

theft don't have to fall in this particular 

category, but.certainly if one person need not 

do it it's this young man here, and I would 

renew my motion at this time and ask His Honor 

to dismiss the charge. 
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MR. CROOK: Your Honor, the story of 

the defendant, I find to be rather incredible. 

l\' e h a v e an t i que s · ~' h i c h a r e r~ the r v a J u a h 1 e 

antiques, that are kept in a storage building 

behind the house, and to believe the story 

of the defendant someone entered the storage 

building and stole those antiques and took 

them down the road ahout five miles and placed 

them 1n a dumpster. 

That is inconceivable and the statement 

of the defendant, which is very similar to 

the statement th~t we get frequently that they 

found the items or they found the gun or found 

sornethin~ besides the road. 

·As you heard earlfer today, something is 

always found beside the road. He was visiting 

Gary Williams, and Gary Williams was a tenant 

there and he was familiar with what was in 

that storage building in the back, and the items 

were r_emoved from the s torag.e bui 1 ding and 

subsequently the defendant sells the items 

to a pawn broker in Newport N e,,, s and fortunate 1 y 

Mrs. Fedonchuk retognized her rocker at the 

pa,~n 

'"ell 

the 

the 

shor> beinr, familiar l~i th her property as 

as antiques, and as a result of that found 

iron horses and they were traced back to 

defendant as the person v:ho sold them. 

It is the position of the Commonwealth 
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that we have shown the defendant was in 

-"'exclusive possession of the stolen property,+-

and ~e ask The Court to find that his story is 
. 

not believable in this case, and t6 find him 

guilty of possession of stolen property, deemed 

grand larceny. 

THE COURT: On your plea of not guilty 

and on the evidence I find you guilty of grand 

larceny as charged in the indictment. Are 

there any motions? 

MR. STEPHENSON: Yes, 

presentence 

a presentence 

report. 

CROOK: Yes, 

THE COURT: I ,.:i 11 a 1 1 ow 

on bond. 

MR. STEPHENSON: I move that The Court 

set aside the verdict as being con\rary to the 

law and evidence in this case. 

THE COURT: I will overrule that motion. 

MR. STEPHENSON: Note my exception t 

that, and I would move The 

to petty 

evidence is, 

that $40 was the amount in question 
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was paid for the items and Mrs. 

they are of ~reater value, but 

that is not to prove 

value. 

is the owner 

of the some experience 

can give as to the 

She gave a 

and the chairs she said were wor~h 

think it has been proven. 

MR. STEPHENSON: I assume from Your 

Honor's decision that he is in exclusive 

recent possession of recently stolen property? 

THE COURT: Yes, sir. 

MR. STEPHENSON: Notwithstanding the 

fact that we can not determine the date of 

the alleged theft of the property? 

THE COURT: Well, that is my decisiori: 

MR. CROOK: It says, 'As charged in 

indictment' and we have him.charged with 

bond. 

larceny. 

THE COURT: 

JOYCE GRAY HARPELL 
COusn R[ PORT£ A 

3C.i1 BA"-f': S":AEET 

5Uf'I'0LK Vt~>Gr..,.t& 23&3.& 

-62-



1 

2 

3 

. 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

-58-
--~~-----------------

disposed of! and we can proceed on the 

sentence report. Jf so, we can 

going to he and 

then should wait until 

after 

indicated it 

would 

STEPHENSON: It be a lengthy 

and I assume the Court 

~e a~ain. I don't intend to run Your 

docket in any shape or form. 

MR. ·cROOK~ Under indictment number 5529 

he was convicted of grand larceny and not statu-

tory burglary. The matter is before the Cou.rt 

on a presentence report and sentencing. 

THE COURT: Let the record show the 

Commonwealth's Attorney is 

bation and parole officer is present de fen-

and 

defendant? 

MR. 

and 

have you had 

report with the 

yes, sir, Your Honor, 

matter, if I might 

I filed 

on the 

19th day of April indicating on that 

I would ask the Court to set the matter 
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entering : 

let: I 
go out on the motion to 

If Your Honor please, in the Common\-.'eal th 

of Virginia a person who is to be found guilty 

of recently ·stolen property. it must he shown9 

number one, that possession was recent. There 

was no evidence, if Your Honor please, as to 

what date the break-in occurred. It was some-

time in the area of 3 to 6 weeks, and it was no 

evidence, if Your Honor please, that it was an 

exclusive possession~ and the testimony wa~~it 

was found by two parties. and the evidence fur-

ther, if Your Honor please, showed it was not 

unexplained. Mr. Montgomery took the stand and 

explained to His Honor where he came into pos-

session of the statues and chairs, and how he 

found them, where he found them, and what he did 

with them, and if Your Honor please, to convict 

this person of a felony charge of grand larceny 

based on that evidence is contrary to the law 

and the evidence, and I would move Your Honor 

to set aside that verdict. 

THE COURT: I think I stated at that time 

that I would review my notes, and I have them 

here, but I stated it was sufficient evidence in 

my mind for a conviction, and I will overrule 

your motion. 
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a_rgument, denied the mot ion and found the Appe 11 ant 

time a motion to set aside the verdict as bein 

larceny. 

the law 

later 

sentencing 

and at 

denied and excepted to. The 

Court sentenced the 

suspended 

months. 

nee on condition of good behavt 

A notice of appeal was duly fi.led. 

ASSIGNMENT OF ERROR 

months in jail, and then 

twelve {12) 

The. Court erred in denying the Appellant's motion to strike the 

evidence as to the grand larceny indictment, and thereafter finding the 

Appellant guilty of grand larceny since the evidence was not sufficient to 

establish beyond a reasonable doubt that the Appellant stole the rocking 

chair and the two metal horses with flags. 

as to whether 

the items in question 

was in Newport News 

Epstein's Pawn Shop 

STATEMENT OF FACTS 

are not i.n dispute except for 

Hr. Epstein 

metal horses with flags from the 

ago. 

where 

testified that she 

a rocking chair at 

she owned. She 

chair he also 

2 . 
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