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~ECElVED t1l\'f 1 4 1282

MOTION FOR
DECLARATORY JUDQEMENT
The plaintiff, Linda Layne Henderson, Administratrix of
the Estate of Carter Glass Layne, Deceased, brings this
motion for a declaratory judgement under Section 8.01-184,
et seq, of the Code of Virginia, 1950 as amended, and for
its cause of action says:
1.

That on July 1, 1963, your plaintiff's intestate,

Carter Glass Layne, sometimes known as Carter G. Layne, ·
affixed his signature to the Agreement, being recorded in
Deed Book 432, Page 340 in the Clerk's Office of the Circuit
Court of Pittsylvania County, a copy of which is attached
hereto and made a part hereof (sometimes referred to herein
as said agreement) which purported to grant an option for
the sale of lands thereunto owned as tenants in common as at
common law by three brothers, Dempsey G. Layne, Carter G.
Layne and Burton

c.

Layne, by sale during the lives of the

brothers or upon the death of one of the brothers, and
furthermore prohibiting each from selling or otherwise
disposing of his share to any person other than the brothers
signatory to the contract.
2.

That the aforementioned instrument provides in part

as follows:
"3. Upon the death of either Dempsey G. Layne,
Carter G. Layne or Burton c. Layne, the survivor or
survivors of either of them shall have the option to
purchase ..: 11 of the interest of the deceased party
or parties upon the following terms:
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a. The option to purchase the interest of the decedent or decedents shall be exercised by the survivor
or survivors by serving written notice on the administrator or executor of the decedent or decedents
within thirty days after the qualification of such
pers~na1 representative."
3.

That Carter Glass Layne died

intes~ate

on July 15,

.•'!(.

1981, and thereafter his qaughter Linda Layne Henderson was
duly qualified as Administratrix on July 30, 1981 and was
empowered by the heirs of Carter Glass Layne (Ruby Scruggs
Layne, Gerald Carter Layne and Linda Layne Henderson, all
adults), by power of attorney recorded in Deed Book 708,
Page 809 in the Clerk's Office of the Circuit Court of
Pittsylvania County, Virginia, to prosecute any and all
actions at law or suits in equity as in her discretion she
may deem advisable for the decedent's estateJ that your
plaintiff is for statutory purposes successor in interest to
the rights and obligations, if any, of the said Carter G.
Layne in the purported option agreement which is the subject
of thia suit.
4.

That the time of the qualificatlon of the

Administratrix was unknown at the time the option contract
was signed, and could not be ascertained to occur within any
time certain.

S.

That said agreement attached is neither valid nor

binding, on the estate of Carter Glass Layne and is void and
unenforceable against said estate because it is in violation
of the Rule Against Perpetuities

ina~Duch

as Paragraph 3

subparagraph a of said agreement states the option to be
exercisable at a time dependent upon the qualification of a
personal representative, when such qualification was at the
time of the creation of the option contract, not an
occurrence certain to arise at any point within the time
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required by said Rule, and thus the aforesaid option is, by
its terms capable of being exercised beyond the period
allowed by the Rule Against Perpetuities.
6.

That the defendant has taken and continues to take

the position that the option agreement is valid and enforceable against
7.

~he estat~

of the said Carter Glass Layne.

That your plaintiff now desires to sell said pro-

perty presently being claimed to be subject to said
agreement by defendant, and a failure of the Court to rule
on the validity of the purported agreement will result in
irreparable harm to the interests of the

es~ate

she

represents.
8.

That there presently exists between plaintiff and

defendant herein an actual, justiciable controversy with
regard to their legal rights and obligations under the purported agreement in respect to which the plaintiff needs a
declaration of its rights before the Court.
WHEREFORE, the plaintiff respectfully prays:
A.

That the Court declare the purported option contract

cited herein as expired or void and unenforceable as being
in direct violation of the Rule Against Perpetuities.
B.

For such other and further relief as· to the Court

may seem just and proper.
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THIS AGREEMENT, made the 30th day of April, 1963,

br

and between DEMPSEY G. LAYNE, single; CARTER G. L~~NE

and RUBY S. LAYNE, his wife i and

BU~~ON C.

LAYNE

an~

EVELYN B. LAYNE, hia wife.

WHEREAS, Dempsey G. Layne, Carter C. Layne and Bul'tDn

C. Layne are owner•, ah.re and ·•hare- alike 1 in the following 'wo ·
tract• of land loc.U.d in Staunton River Diatrict, F>ittaylvania
.. County,
Virginia:

Tract No • 1 , being the Will Lovelace ftlrm containina

approximately 225 acres and Tract No. 2, being the George Hino41
· farm containing approximately 150 acres; and

WHEREAS, Dempsey G. Layne, Carter C. Layne and Burton

C. Layne desire to make provision in case either of them

desire~

sell their interest in the aforedeacribed real estate during their

to

life~mo

and also to make provision for the purchase by the survivor or aa.4rvivo
of either of them who die •
It is &herefore agreed:

1.

That the value of tho aforedescribed real estate for the ~rpoa~

of this agreement is the sum of $30,000.00 1 the intereat of each of the
three shares being $10 1 000.00,
2.

During tho joint life of Dempsey G. Layne, Carter G. Layne

and Burton C • Layne, neither of them shall ••11 to any other pariy

their interest in the aforesaid real eatati without first offering to the *wo
other owners their interest for the sum of $10 1 000.00 the payment of
which sum shall be by the same installment. 1 period of time and with
security as set out in item ( J) •

3.

'~

~'

..

.

Upon the death of either of. Demp. .y .G. L.ayne, Carier G. J

Layne or Burton .C. Layne,

the su~vi~r. o~

survivora of either of ·) .

them shall have the option to purchase all of the interest of the deceased
party or parties upon the following terms:
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a.

..._.

The option to purchase the interest of the decedent or

decedents shall ,be exercised by the survivor or survivors by serving
written notice on the administrator or executor of the decedent or
decedents within thirty days after the qualification of auch peraonal
repreaentaiive.

b.

The purchase price of each of the inteNata ahall be the

aum of $10,000.00.
c.
among

In event two of the !t-id parij~a aurvive, they •hall have •

themaelve~,

equal righta ta exerciae the option • but if the option

ia not exercised by one then the other shall aucaeed to the right. to:
exercise said option for the entire amount or

110 mt:~ch

thereof aa

~1e

other party does not desire to exercise.
d.

The said sum of $10,000.00 shall be payable in eums of I

at least $1,000.00 per year which said installment shall
; except in cases of hardship.

no~

be wG4ved

.

In no case shall the $10,000.00 purchase

i

price extend beyond the period of ten years.
e.

Dempsey 0. Layne , Carter G. Layne and Burton C.

'
above option is exercised, ah~l have the authority to deed their in~reat
in the aforesaid real estate to the surviving party or partiea that
their interest.

To secure the payment of the

purcha~•

price

p~rcha

rem~ning

unpaid at the time of the exercise of the option, the personal representat
shall take a deed of trust upon the

enti~~

interest purchased by the surv

or survivors.
. 4.

In case the options are exercised in accordance with the term

this agreement, Ruby S. Layne and Evelyn B. Layne do by their
signatures to this agreement agree that their dower interest ahall be an
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1

the purcha~e pr&ce of $10,000.00 and they do further agree that they1l,wi

Iexecute

and deliver any neceasary .documents to carry out the terms of

this agreement.
and

WITNESS the following

~~,J!::::.!~;...c..~~===-...... ( SEJ~L.)

.

~~~~~~~~s-~(SE~L)

~aw~~~~~~~~-(SEAL)

..

'*' ·-m«SE~L.)

~~~~~~~~~-(SEAL)
......

.

~.

•····

'qt7·····.

r

:

..

STATE OF VIRGINIA,
COUNTY OF PITTSYLVANIA, to-wit:
I,

Jf;t_

q.

~f#

, a Notary Public of and for

County of Pittsylvania, in the State of Virginia, do hereby certify

~at

CARTER G. LAYNE and RUBY S. LAYNE, hia wife 1 _ whose name!
are signed to the foreso.ing agreement bearing date of the lOth day of
April, 1963, have this day acknowledged the aame before me in

STATE OF VIRGINIA,
CITY

City

ARLINGTON,

in the State of Virginia, do hereby certify that

DEMP~EY G. LAYNE, single, whose name ia •igned

agreement bearing date on tho lOth day of

APril, 1963,

to the for\tgoing
had thia day

acknowledged the same before me in the City of Arlington, Virginia.
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I' •

~ ··~ • . 41•',

-· , '

•.

y)

·:'!' ...

Given under my hand tbia~..--- day of May, 1963~··'.7··=-·~.~.: .
. .··-

.

-J~TARY_. PU~~c
~r..._,,.~~- ~

_Q,_

STATE OF VIRGINIA,

A

...

.:~

lJ

~F· l.iff~(~it:
.' . · I, ~t:.-= 0 . ~.q,A/ a
fl.~ In~

·.

It

Notary Public of· encf for th

Rael\metil7~ane St~ta. of Virginia, do hereby ceriif)' tba& ·

BURTON C. LAYN!r'anlt~9N

B.

LAYNE, his wife, whose

names are signed to the foregoing agreement bearing date on

day of April. 196~b have &hia day acknowledged the same
•
an

~L ~t~_lf
.t:::a;; ,
'f}'
WJ8

~

30th

before

me

Viarganaa.
•

Given under my hand this / (

d.

day of May, 1963.

My Commission expires ,;{rAlf

r

.

th~

-

~

_.._.,

~

-.:2

I j '

_,£A ~·

~·

~ . ./

•

l'fh/1_4&-U'v .

I

_____ -....--

!;)-

...

~

... .._,

--

........_...._...,........

V1RIINIA:

IN TH£ CLE11•s OFFICE If THE CIRCUIT CIUIT FOI TIE COUNTY OF PITTSYLVAhlA,
-~
~~~~~~~
·~~ l:il /1) DAY DF ..
19~~ AT ,2•.'S:S:....I. IH( FOiti0111.. ~~
7
UPUN liS CUTifiCATE Of
WAS ADIIITIU Tl llCOII.

9 . . ........

~L£D;IIur

tlSl£~..4
a( b~
........__,
.
.
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ANS~1ER

TO BILL FOR DECLARATORY JUDGMENT

TO THE HONORABLE JUDGE OF THE AFORESAID COURT:

!;

Burton

I.'•

c.

Layne, by counsel, for his Answer to the

Motion for Declaratory Judgment, states as follows:

ii
!jI,

(1)

)i

That the allegations in Paragraphs 1, 2, 3,

li 6 and 8 of the Plaintiff's Motion .for Declaratory Judgment
:I

are admitted.

I;

il

(2)

I1 knowledge
I

11

.,

That the Defendant is without sufficient

to either admit or deny the allegations in Paragraph

7 and calls for strict proof thereof •

,.

(3)

That the allegations in Paragraph 4 of Plaintiff's

I

: Motion for Declaratory Judqment are denied.

Defendant states

further, that the allegations in Paragraph 4 are irrelevant

,:
li

to the issues raised in Plaintiff's Motion for Declaratory

liil

Judgment.

For purposes of the case at hand, if no administratrix

jj qualified during the lifetime of the survivors of the parties

I! to

the option Aqreement (attached as an Exhibit to Plaintiff's

n Motion), the option would expire by the terns of the A~eement.

I

i'

I·i,

(4)

That the allegations in Paragraph 5 of Plain-

'I., tiff's Motion for Declaratory Judgment are denied.
I

Paragraph

I

3, subparaqraph A, of the Aqreement merely states the manner

1

in which the option is to be exercised.

IIH would
.,
ll

Exercise of the option

necessarily require the appointment and qualification

of an Administrator.

Defendant, Burton

c.

Layne, as well as

li any other living party to the option Agreement, would be a
party in interest in the estate of each of the other parties
to the Agreement.

Therefore~

Defendant could, and would,

initiate the proceedure for appointment and qualification
of an Administrator·by his exercise of the option.

Appoint-

ment and qualification of an Administrator is· not an event,
the happening o·f which is totally unknown or uncertain, but
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is an event, the happening of
control and wishes of the
Agreement.

which is totally within the

survivi~g

party to the option

In the instant case, Burton

c. Layne is the sole

I

surviving party.
{5)

The option Agreement could only be exercised

during the lifetimes of the parties to the Agreement, Burton

c.

Layne, Carter G. Layne and Dempsey G. Layne.

There was

no provision for exercise of the option by heirs or assigns
of these three parties, nor for exercise by any other party
whatsoever, whether or not such party was a "life in being"
on the effective· date of the Agreement.

Defendant's (or any

party to the Agreement) exercise of the option during his lifetime, would cause the contingent interest to vest; however,
non-exercise of the option during his lifetime, would causethe
contingent interest created by the option Agreement to fail
at his death.

It being absolutely certain that this contin-

gent interest will either "vest" or "fail" entirely within
the lifetimes of the parties to the option Agreement, and

.

all of these parties were "lives in being" on the effective
date of the Agreement, the Agreement does not violate the
rule against perpetuities and is valid.
WHEREFORE, Burton

c.

Layne, by counsel, prays

for the following relief:
(a)

That the "otion for Declaratory Judgment

of Plaintiff be dismissed with costs awarded to Defendant.
(b)

That the court declare the Agreement referred

to herein and attached as an Exhibit to Plaintiff's Motion to
be valid and binding upon
(c)

t~e

Plaintiff.

For such other and further relief as to equity

may seem meet and.the nature of his case may require.
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!

I'
l
I
f

CROSS-BILL FOR DECLARATORY JUDGMENT
COMES NOW, Burton

c.

Layne, by counsel, and for

his Cross-Bill for Declaratory Judgment, says as follows:
(1)

That the allegations in Paragraphs 1, 2, 3, 6,

and 8 of Plaintiff's Motion for Declaratory Judqment are
incorporated herein by reference as is fully set out herein.
(2)

That it was fully the intention of the parties

to the Agreement attached as an Exhibit to Plaintiff's Motion
for Declaratory Judqment that title to and ownership of the
realty

subject

~o

that Agreement, vest solely in the last

survivor of the Layne brothers, with no encumbrances on the
title. by surviving spouses or other heirs.
(3)

That the Agreement was supported by considera-

. tion and was mUtually enforceable

by or against any and all

of the partiea.to the Agreement.

Defendant states further

that the Agreement was en.tered into with the intention that
each party honor the Agreement, and the belief that each

party would honor the Agreement.

This belief was an induce-

ment to the Defendant to enter into the Agreement.
(4)

That Ruby

s.

Layne was a signatory to the

Agreement, and that both Ruby

s.

Layne and Linda Layne

Henderson were fully aware of the Agreement prior to the

s.

death of carter G. Layne.

Ruby

Layne, Linda Layne Henderson,

Carter G. Layne and Burton

c. Layne had discussed the Agree-

ment numerous times and there had never been any opposition
voiced about the Agreement by any party at any time, and
each party believed the Agreement to be valid.
(5)

I
I

That Burton c. Layne has,over the years, in-

vested substantial sums of money in the upkeep and improvement
of the real estate

which is subject to this Agreement, only
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'I

because of his belief that he might one day acquire the whole
property by the terms of
(6)

~he

Agreement.

That the value of the realty was greatly

enhanced by the money invested by Burton c. Layne.

(7) That Defendant has served notice on Plaintiff,
as provided in the Aqreement,of his desire to exercise the
option.

Defendant has tendered Plaintiff the purchase price

set forth in the Agreement, but Plaintiff has refused
to deliver the necessary documents to transfer title to
Defendant.
(8) That to deny Burton c. Layne the right to

exercise his option unde~·the Aqreement, would unjustly enrich
the Plaintiff, at the expense of Burton C. Layne.
WHEREFORE, Burton

c. Layne prays for the following

relief:
(a)

A Declaratory Judqment that Linda Layne

Henderson, administratix of the Estate of carter G. Layne,
and Ruby

s.

Layne, widow of carter G. Layne, be estopped

to deny the validity of the Agreement.
(b)

Linda Layne Henderson, administratix of the

Estate of Carter G. Layne and Ruby

s.

Layne, widow of Carter

G. Layne, be directed to execute and deliver any and all

, necessary documents to carry out the terms of the Agreement.
(c)

Judgment for his costs.

(d)

For sucn other and further relief as to equity

may seem meet and the nature of his case may require.
William K. Grogan, Esquire
1010 North Thompson street
Richmond, Virqinia
23230

BURTON

/(/(j/ · f

c.
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MEMORANDUM
TO:

Hon. B. A. Davis, Judge

PROM:

Court Legal Research Assistance Project

RE:

Legal Research Request No. 0348

DATE:

January 28, 1983

PACTS
Three brothers purchased two farms as tenants in common. After purchase of the
second farm, a contract was drawn and recorded containing a ''buy-out-option"
provision. Both the brothers and their spouses were parties to the contract. The option
allowed the survivors to buy the deceased brother's portion of the farms. This option was
to be exercised, however, within thirty days after the qualification of an administrator or
executor on the estate.
ISSUE PRESENTED

Does the "buy-out-option" provision ln the aontract violate the Rule Against

Perpetuities?
SUMMARY OP DJSCUSSION

It appears that in the case at bar, the "buy-out-option" in the contract violates the
Rule, and no Virginia precedent can be cited to save that contract provision.

DISCUSSION
The Rule Against Perpetuities (the Rule) states the principle that:
no interest in property is good unless it.!!!!!!!. vest, if at all, not
later than 21 years, plus period of gestation, after some life or
Uves in being at time of creation of interest •••• [This rule]
prohibits the granting of an estate "hich will not necessarily
vest within a time limited by a life or lives then in being and
21 years thereafter together with the period of gestation
necessary to cover cases of posthumous birth.
Black's Law Dictionary 1195 (5th ed. 19'19) (citations omitted; emphasis supplied
Furthermore,
(t)he rule against perpetuities is not a rule of
construction but is an arbitrary, absolute and fundamental
canon to prevent indefinite control by a grantor or testator
over the devolution of property. The rule is a peremptory
command of law and it ls not, like a rule of construction a
~est, more o~ less 1!-rtificial, to determine inte!'tion. Its ob~~t
JS to defeat tntentton. Therefore, every provtsion in a wi or
settlement is to be construed as if the ot~id not exist and

then to the provtston so construed the rule is to be
remorselessly applied. The rule may not be violated even by
the consent of all parties concerned. And the doctrine of
estoppel may not be invoked to prevent is application.
••••
A perpetuities problem may not be solved by resort to
what occurs after commencement of the period fixed by the
rule.
Where, in the case of a land option agreement, the
optionee was a corporate, not a human, entity and the parties
had not contracted with reference to a life or lives in being,
but rather with reference to an event contemplated to occur
sometime in the future, a gross term of 21 years was held to
constitute the determinative period.

14B Michie's Jurisprudence, Perpetuities And Restraints On Alienation § 4 at 98-99
(19'18) [citations omitted, emphasis supplied.
Perpetual Option Contracts. - "The rule against
perpetuities does not apply to contracts generally, but it does
apply to those contracts which attempt to pass a future
equitable right In property." Thus, whenever a contract raises
an equitable right in property which the obligee can enforce by
a decree for specific performance, such equitable right is
subject to the rule against perpetuities.

It has been held that option contracts which do not
necessarily expire within the period of limitation fixed by the
rule against perpetuities are within the ban of that rule and
cannot be enforced by either party.
options to sell as well as options buy.

This rule applies to

!g. S 11 at 10'1 (citations omitted; emphasis supplied).
Virginia follows this Rule of law stricUy:
(t] he rule against perpetuities, as applied in this jurisdiction, is
thus stated •••:
"Any executory interest which, by possibUity, may not
take effect until after Uves In being and twenty-one years and
ten months, is ipso facto and ab initio void. In other words, the
executory interest is void for remoteness if at its creation
there exists a possibility that it may not take effect during any
fixed number of now existing lives, nor within twenty-one
years and ten months after the expiration of such lives, even
though it is highly probable, or, indeed, almost certain, that it
will take effect within the time prescribed•

• • *"

Burruss v. Baldwin, 199 Va. 883, 887, 103 S.E.2d 249, 252 (1958) (citing Graves' Notes on
Real Property,§ 215 at 256 (1912)) [Appendix AJ.
A more recent case, and one on point, applies the Rule to a similar situation as

the one in the case at bar:
[sl s applied to an option agreement, the rule against
perpetuities requires that the option must be exercised, if at
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all, within the period fixed by the rule. If there exists at the

· time the agreement is entered into a possibility that exercise
of the option might be postponed beyond the prescribed period,
the agreement is invalid because it is in violation of the rule.
The question becomes, therefore, whether there existed
at the time the option agreement was entered into in this case
a possibility that exercise of the option might be postpon~d
beyond a period of 21 years from the date of the agreement.
United Virginia Bank/Citizens and Marine v. Union Oil Co., 214 Va. 48, 51-52, 197 S.E.2d
1'14, 1'17 (1973) [Appendix BJ.
Some other jurisdictions have also followed a narrow interprets tion and strict

application of the Rule. See,

~

Rodin v. Merritt, 48 N.C. App. 64, 268 S.E.2d 539

(1980) [Appendix CJ citing United Virginia Bank, supra at 542.
Other jurisdictions have taken a more liberal view of the Rule using such "saving
devices" as g.,. pres, "wait and see" or "reasonable time" interpretations to be applied to
the document in question. See, e.g. Singer Co. v. Makad, Inc., 213 Kan. '125, 518 P.2d 493
(19'14) [Appendix DJ citing United Virginia Bank, supra, contra, at 497.
Although other jurlsdlettons have broadened the interpretation of the Rule (from

the strict appUcatlon that It requires at common law) in order to avoid harsh results,
Virginia courts have yet to recognize a more liberal approach. In fact, the Supreme
Court of Virginia has expressly decUned to apply a saving doctrine to_ a perpetuities
problem. See, United Virginia Bank, supra at 1'1'1.
It appears, then, that in the case at bar, the "buy-out-option" in the contract
violates the Rule and no Virgi!lia precedent can be cited to saye that contract provision.

RBSBARCHER'S NOTE:

Included for reference purposes are the following secondary

sources on point:
(1)

Annot. 66 A.L.R. 3d 1294 (1975) [~ppendix E) (annotating United Virginia

Bank, supra);
(2)

Leach, Perpetuities In A Nutshell, 51 Harv. L. Rev. 638 (1938) {Appendix PI

(note that probate is discussed in relation to the Rule at 845);
(3)

Note, Application of the Rule Against Perpetuities to Options to Purchase

Real Estate, 28 West Va. L. Q. 72 (1921-1922) [Appendix Gl;

016

(4)

Recent Development, Vendor and Purchaser - Option to Sell Land Not

Necessarlly Expiring Within Limitation Period Fixed by Rule Against Perpetuities Held
Void, 10 Va. L. Rev. 333 (1923-1924) [Appendix Hl;
(5)

Comment, Property - Validity Under Rule Against Perpetuities of Lease for

Over Twenty-one Years with Purchase Option in Lessee [West Virginia], 11 Wash. & Lee
L. Rev. 263 (1954) [Appendix U;
(6) Recent Development, Trusts and Estates - Judicial Decisions -Rule Against

Perpetuities, 64 Va. L. Rev. 1543 (1978) [Appendix

J]

(discussing a testamentary trust in

which the Supreme Court of Virginia would not allow a "saving clause" to save a provision

in the trust agreement from being a violation of the Rule);
('l) Recent Development, Trusts and Estates - Judicial Decisions- Rule Against

Perpetuities, 66 Va. L. Rev. 38'1, 390 (1980) [Appendix KJ.
Respectfully submitted,
....9~?'~~
Frances H. Reynolds
~
Law Clerk
PHR:dvn

Enclosures

01.7

DECLARATORY

JUDGEMENT AND
DECREE
This cause came to be heard on the 21st

~ay

of October,

1982, upon Plaintiff's Motion for Declaratory Judgement and
the return of personal service thereof upon Defendant; upon
Defendant's Answer and Cross-Bill.; upon Plaintiff's Answer
to Defendant's Cross-Bill; upon stipulated facts and upon
documents agreed to as authentic, admissible and probative
to the issues, all submitted by motion of both said original
parties and order of entry of same by the Court; and on that
date the Court expressed a willingness to grant Defendant an
evidentiary hearing at a later time, if Defendant should
request the same by October 29, 1982; upon Defendant's
request for an evidentiary hearing made by letter dated
October 28, 1982; upon Interventor's Petition to Intervene
mailed to the Court on October 28, 1982; upon the withdrawal
of Judge Hairston prior to ruling upon either of these two
requests; upon the designation of Judge Davis to replace
Judge Hairston; and

w~s

argued by counsel on March 10, 1983.

at which time the Court granted Intervento~'s Petition to
to which counsel for Defendant objected
Intervene and denied~Defendant's request for an evidentiary
hearing; upon Memoranda of Law filed by all parties

pursu~nt

to the Court's request made at the conclusion of the hearing
held
the

~n

March 10, 1983; upon the Court's letter decision to

partie~

dated March 25, 1983, and upon Intervenor's

Motion to Set Aside Verdict, and upon response by plaintiff
thereto, requesting denial and overrule of said motion and
requesting the Court to enter a decree consonant with its
decision heretofore rendered.
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UPON CONSIDERATION WHEREOF, it appearing to the Court,
upon viewing the various facts stipulated hereto and upon
examination of language contained in said documents stipulated to as evidence by the several parties, that the
contract in question being dated April 30, 1963 and rendered

.....

effective by execution of the last sigrilng parties as of
July 1, 1963 does as a matter of law violate the Rule
Against Perpetuities as that law existed at the date of the
inception of this suit, being prior to July 1, 1982, and
that Intervenor's Motion to Set Aside Verdict is denied and
overruled, to all of which counsel for the defendant and
intervenor object and except, it is therefore

ADJUDGED, ORDERED and DECREED that said contract is void
ab initio and of no effect upon the parties signing thereto,
and the transcript of the proceedings herein is ordered
filed and made a part of the record.
The Clerk shall cause a certified copy of this order to
be mailed to all counsel of record.

ENTER:

~tJu4 ~, cq~ ~

ta:-IJ. ~the' E"

4·

A Copy, Teste:
SWANSON. CLERK,

~1(&#-/
~51~~·
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II.

ERRORS ASSIGNED

Appellant alleges that the Circuit Court of

P~ttsylvan~a

County erred in:
1) Ruling that the Agreement violated the Rule
Against Perpetuities;
2) Denying appellant's request for an evidentiary
hearing.

020

ERROR ASSIGNED

Appellant Harrvey assigns error to the action of the Circuit Court of Pittsylvania
County and does allege that the Court erred in:
(1)

Ruling that the contract in question (Plaintiff's Exhibit M-3) was void as

violative of the Rule against Perpetuities.

- 2 -

