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MARGUERITE HENLEY, AN INFANT, ETC.,
v.

DR. W. L. MASON AND STUART CIRCLE
HOSPITAL, A CORPORATION, ETC.,

Record 769

FROM THE LAW AND EQUITY COURT OF THE CITY OF RICHMOND.

"The briefs shall be printed in type not less in size than
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in width, so as to conform in dim.Pnsions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved .March 1, 190:5; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements. ''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

[54

v~

3?1

IN THE

-Supreme Court of Appeals of Virgiuia
AT R:DOHM·OND.

~IARGUERITE

HENLEY, AN INF.ANT W·HO BUES B-Y
AMERICUS B. HENLEY, HER FATHER AND
NEXT FRIEND,
vs.

DR. W. L. l\tiASON AND STUART CIRCLE HOSPITAL,
A CORPORATION CHARTERED BY AND DOING
BU.SIN-ESS UNDER THE LAWS- OF THE STATE OF
VIRGINIA.

To the Honorable Jt£dges of the
of Virginia:

81~tpreme

Court of Appeals

Your petitioner, ~{arguerite Henley, an infant who is seventeen years of age, respectfully shows· unto Your Honors that
she is aggTieved by a judgment entered by the Law and
Equity Court of the City of Richmond on September 17, 1928
(R., p. 15), in which said court set aside the verdict of the
jury rendered in her favor awarding her the sum of Two
Thousand ($2,000.00) Dollars against the defendant, Dr. W.

L. Mason, and in entering final judgment in favor of the defendant.
An inspection of the record in this case, a transcript of
which is presented herewith as a part of this petition, discloses the following facts:
Your petitioner, who was at the time fifteen years ·old, was
carried by her mother to the· defendant, Dr. W. L. Mason, for
the purpose of a medical examination necessitated by your
petitioner's illness. The defendant examined your petitioner
and informed her mother that it was necessary to remove petitioner's tonsils, and advised that this be_ ~one. On account
of the inflammation ·of your petitioner's throat, the_ operation
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was postponed until the following Monday, at which time your
petitioner, as directed by the defendant, went to S'tuart Circle
Hospital in the City of Richmond, where she was prepared
for the operation by the defendant who was employed by petitioner's mother to perform the necessary operatioti (R.,
pp. 27, 36, 51-52).
The defendant, Dr. W. L. Mason, is an experienced doctor,
specializing in troubles relating to the ear, nose and throat
(R., p. 51).
At the time of the operation on your petitioner, her teeth
and gums were in perfect condition, and she had never had
any trouble with her teeth prior to that time (R., p. 28).
After your petitioner had been prepared for the operating
room, she was carried there in charge of a nurse and placed
nuder the influence of ether. The operation was performed
in the operating room of ~Stuart Circle Hospital by the defendant, and the only persons in the operating room with
him besides your petitioner were a Dr. Hurt, an interne of
the hospital, who administered the anesthetic, and a nurse,
l\1.iss Garnett Gayle (R., pp. 52 and 105). Petitioner's parents
were not permitted. by the defendant to be in the operating
l'OOm (R., p. 27).
The defendant and the nurse, Miss Gayle, both testified in
the case, but Dr. Hurt, the interne, did not testify, and it appears that he was at the time of the trial in some hospital in
~Iinnesota.

Prior to the operation, but after your petitioner had been
placed under the influence of -the anesthetic, two of her teeth,
which were. in perfect condition, were knocked out by the defendant, Dr. vV. L. J\{ason, by means of a mouth gag used by
him for the purpose of opening, or keeping open, petitioner's
mouth. At the time this injury occurred, petitioner was under the influence of the anaesthetic and is unable to say how
it happened (R., pp. 51, 52). Your petitioner is, therefore,
~ependent upon the fact itself, the testimony of those present
who were adverse witnesses, and the admissions made by the
defendant for the establishment of her case. Although two
of your petitioner's teeth were knocked out by Dr. Mason in
nsing this gag, which is attached to the record and presented
to the court as an exhibit therewith, only one of these teeth
'vas delivered to your petitionei"'s father by the defendant
(R., p. 41). This tooth was introduced as an exhibit with the
testimony and is contained in the envelope attached to the
transcript of the record presented with this petition. Exami. nation of this tooth shows that the root _and tooth were per-
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feet 'vith no decayed places, and that the root was imbedded
approximately one-half of an inch beneath the surface of the
gum (R., p. 40). See also the testimony of Dr. :Herbert Cohn,
a dentist, who testified that the tooth 'vas a perfect tooth (R.,
p. 46) and that your petitioner~s gum tissues were not diseased (R., pp. 46, 47).
When your petitioner was returned to her room in the hos-·
pital after the operation, she was still unconscious. The defendant came to her mother and asked her \vhether any of
petitioner's teeth were loose and, when informed that they
were not, said, "Two dropped out". He also said, "The
pressure of the gag pushed two out; one dropped out and I
pulled the other out to keep it from going down her thl'oat" ..
The defendant told petitioner's mother not to tell petitioner
what had happened until she had reacted from the ether (R.,
p. 28).
The assistant superintendent of the hospital stated to petitioner's mother, with reference to the loss of petitioner's
teeth, that "Accidents will happen" (R., p. 29), and the defendant later in the day, when informed by petitioner's
mother that '~it was bad treatment in the operating room if
her teeth dropped out ; her gums are not hurting her now, not
one of them is dead; children's first teeth don't drop out,.
they have to be pulled out," said "Yes". Further, defendnut said, "Of course it is up to me to pay to have them put
back again; I will do that no,v, I will see her before she
leaves'' (R·., p. 29). .
Your petitioner desires to point out that, aside from the
loss of her teeth, permanently disfiguring and subjecting her
to large expense, which the defendant subsequently refused
to pay, as to which she contends that the rule res ipsa loquitur
is applicable, she has to depend wholly upbn the testimony
and admissions of the defendant and the nurse for proof of
the defendant's negligence. Despite the views of the distinguished trial judg·e, your petitioner submits that the record discloses the most flagrant negligence on the part of the
defendant in preparing to perform the operation in this
case.
The defendant testified that, after a patient is placed under the influence of an anaesthetic and before the operation
begins, there is always more or less chewing or involuntary
movement of the jaw muscles (R., pp. 52, 53). He also testified that it was this involuntary movement of your petitioner's jaws, while under the influence of the anaethetic, that
caused her teeth to. be pushed out by the gag which he had
inserted in.her mouth (R., p. 53). It appears from the testi-
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mony of the defendant that this movement of the jaw muscles
was to be expected, and both the defendant and the experts
introduced by him testified that this movement varied in force
with different patients. ·Bearing this in mind, your petitioner
respectfully shows that the record clearly establishes two vital
and affirmative acts of negligence on the part of the defendant ~n inserting and using the gag in her mouth.
The defendant's witness and his partner, Dr. Clifton !L
Miller, a specialist in this line, testified that, when a gag was
inserted in the mouth of a patient, it should not be open a little
ways but should be ''as close together as you can get it''
(R., p .. 94). This is the testimony of an expert and specialist
in this class of cases who has been practicing in Richmond
since 1894 (R., p. 92), nevertheless the defendant testified
·that, when he inserted the gag in petitioner's mouth, it was
not closed or as close together as he could get it, but that it was
partly open (R., p. 70). It is impossible to say how far open
the gag was, as the testimony was coupled with an illustration, the gag being used for the purpose. It does show, however, that the gag 'vas not closed and, when counsel for tl1e
defendant put a hypothetical question to defendant's expert
witness, Dr. Clifton M. Miller, he stated that in inserting the
gag Dr. Mason proceeded to insert it ''open only a little bit''
(R., p. 94). Dr. :Niiller immediately corrected him in answer
to this question as to whether that was the usual routine in
operations for the removal of tonsils by saying, ''Yes; not
open a little ways; practically not open at all; as close together as you can get it'·'.
Dr. Mason did not testify that he opened the gag after he
had inserted it in petitioner's mouth, but he did testify that
at the time petitioner's teeth were pushed out of her gums
the gag was about one-quarter open (R., p. 60). This, your
petitioner submits, was a. piece of negligence on the part of
the defendant which is established by his testimony as to the
facts, and by that of his expert witness and specialist, Dr.
Miller, as to the improper manner of inserting the gag in
petitioner's mouth. There is another and more flagrant piece
of negligence on the part of the defendant, disclosed by his
own testimony, than this and that is the fact that, after be
had thus improperly inserted the gag in your ·petitioner's ·
mouth at a time when her ja,vs would be involuntarily moving, instead of keeping his eyes on the instrument in petitioner's month so as to protect her from the very injury that
occurred, he admits that during this crucial period he took
his eyes off of her mouth and the instrument in it and looked
around (R., p. 61). Moreover, when as~ed, "Why didn't you
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take the gag out before you looked at the ether machine~"
defendant answered, ''Because ninty per cent of them bite on
them. vVe don't pay any attention to that" (R., p. ·61). He
'vas then asked, ''Do you mean· to say that you put that thing
in a patient's mouth and let the patient bite down on it and
don't pay any attention to it1" to which he answered, "Ex- .
actly so" (R.. , p. 62). ~rhere was no occasion for the defendant to look around at this time, as the evidence offered by the
defendant shows that the administration of the anaesthetic
is wholly in the hands of the doctor administering it, and
that it is not safe for the physician who operates to interfere with the doctor giving the anaesthetic (see the testimony
of his witness, Dr. Blackwell, R., p·. 83).
The attention of the court is ·also called to the testimony
of Dr. l{arl S. Blacln,.rell, one of defendant's witnesses who
has specialized in similar work for about .fifteen years (R.,
p. 73), who testified that the operating physician should give
all of his ~ttention to the patient (R., p. 83). Your petitioner
also calls the attention of the court to the testimony of defendant's witness, ~Iiss Garnett Gayle, a g-raduate nurse of Stuart
Circle Hospital, who was in the operating room and stood at
petitioner's head during the operation (R., p. 105). She tes. tified, 011 direct examination, that petitioner's teeth dropped
out when the gag was put in her mouth (R., p. 106). She
further testified that she saw what happened and, on direct
examination, was asked, ''What movement, if any, was made
011 her part to cause that to happen~" referring to the teeth
l1eing forced out of petitioner's gums, to which Miss Gayle
replied, "None that I know of" (R., p. 106) .
.As has been pointed out, petitioner's teeth were perfect
and the gum tissues sound and undiseased. If, according to
the testimony of defendant's witness, ~Iiss Gayle, who was
present, her teeth were forced out of her gums when the gag
was inserted and before there had been any movement on the
part of her jaws, this thing in itself discloses negligence on
the part of the defendant. If, on the other hands, petitioner's
teeth were broken out of lier gums after the gag had been
inserted and while the defendant was not looking, as he testified, again the.thing in itself discloses negligence on his part.
The court must bear in mind that this testimony comes not
from witnesses offered by the .plaintiff, but from the defend. ant and his witness, the nurse, who assisted him in the operation that was to be performed upon your petitioner.
The defendant testified, and various expert witnesses introduced by the defendant testified, that sometimes teeth had
been pushed out while preparing to remove the tonsils of a
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patient. On cross examination, however, all of these doctors,
including the defendant, with one exception, were compelled
to admit that they only knew of such cases happening where
ihe operations were performed on children who had their
first teeth at the time. Dr. Blackwell testified that, although
he had practiced fifteen years and performed numerous operations on g·irls of the same ag·e as your petitioner, he had never
lost any of their teeth in such operations (R., p. 81). Defendant's expert witness, Dr. Mitchell, testified that he had
never seen teeth pushed out except in the cases of children
(R., p. 90). Defendant's expert witness, Dr. White, who testified that he had performed more than five thousand operations for the removal of tonsils (R.. , p. 103), said that he had
never seen teeth pushed out or broken off except in the cases
of little children (R., pp. 102, 103). He did testify, however,
that on one occasion he had been operated on by Dr. Stuart
J\f.cGuire for an abscess in his mouth and that, during the
operation, Dr. 1\1:cGuire broke off one of his teeth by using a
gag. Dr. White did not testify when this occurred, or whether
it 'vas a diseased tooth, but, inasmuch as he did testify (R.,
p. 101) that he had been a doctor sixty-nine years and in active practice fifty-four years, it is submitted that every inference, in the absence of proof to the contrary, would point ·
to the fact that his tooth was not in the best of condition.
This 'vas the only case where the defendant was able to show
that he, or any of his witnesses, knew of the loss of teeth in
adults. Coupled with these facts or admissions, it further
appears from the record that, while the gag used by the defendant was in general use by the profession, there was another kind of .gag·, an old-style gag, which was still used by
the profession. None of the physicians, who testified, had
ever heard of any teeth being broken off when the old-style
p;ag was used (see the testimony of the defendant, R., p. 58,
and that of Dr. Mitehell, R., p. 90).
THE ASSIGNME.NTS OF ER.ROR.
Your petitioner assigns as error the following:
1. The action of the trial court in setting· aside the verdict
of the jury in favor of your petitioner;

2. The action of the trial court in entering· final judg·ment
in favor of the defendant.
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ARGUMENT.
As both assignments of error involve practically the same
question, they will be discussed together.
Your petitioner respectfully shows unto the court that this
is not an ordinary case where a practitioner of medicine is
sought to be charged with lh.tbility for alleged improper treatment of some bodily ailment or infirmity. The defendant's
negligence in this case 'vas in failing to take due care to avoid
injury to the undiseased parts of your petitioner's body in the
vicinity of which the operation was to be performed. Therefore, this is not a case in which the liability of the defendant
is dependent upon the testimony of experts.
As will be pointed out hereafter, the doctrine res ipsa
loq'ltitu,r applies to such a case, and proof of other facts and
circumstances, having any fair tendency to sustain the charge
of negligence, 'viii be sufficient to submit the case to a jury
'vhose verdict will be conclusive of the issue. This distinction
'vas clearly p_ointed out by the Supreme ~Court of Washington
in Wharton. v. J-Varner, 75 Wash. 470, 475, 135 Pac. 235, 237
(1913), where the court said:

'' * * * V\"'hether a surgical operation was unskillfully or
skillfully performed, is a scientific question. If, however, a
surgeon should lose the instrument 'vith which he operates
in the incision which he makes in his patient, it would seem,
as a matter of common sense, that scientific opinion could
throw little light on the subject * * * . "
So here, your petitioner submits that the knocking out of
her gums of two healthy teeth is a matter with which scientific
opinion has nothing to do. She submits that the fact that
her teeth were lost shows that the defendant was negligent
and failed to observe reasonable care in inserting and keeping the gag in her mouth, and by reason thereof the injury
occurred. The testimony of defendant's witness, Miss Gayle,
that the teeth ·were forced out when the .gag was inserted in
petitioner's mouth and before her jaws had moved, and the
testimony of the defendant that he took his eyes off of the
gag and petitio~er 's mouth after he inserted it therein, conclusively establish the guilt of the defendant.
In V m·geldt v. Hartzell, 1 Fed. (2nd) 633, 635 (C. C. A.,
8th Cir ., 1924), that court said:
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'' * * • The position occupied by the plaintiff at the time,
and the superior opportunity of the defendant to observe and
know the real cause of the accident, taken in cmmection with
the accident itself and the apparent involved circumstanees,
seems to us to make the case one to which the rule res ipsa
loquitur is applicable e • * . "
THE LAW OF THE CASE.
The leading case on the subject here involved is the case oi
Evans v. Robe1·ts, 172 Ia. 653, 658 (1915), et seq. In discussing the rule tha.t applies in c~ses such as the case at bar, as
distinguished from those cases involving a mere failure of
judg·ment by the physician in his choice of methods and means,
the court said (pp. 658-659):

'' * • • This is not the ordinary case where &; practitioner
is sought to be charged with liability for alleged improper
treatment of some bodily ailment or infirmity. He 'vas employed to remove the adenoids from the plaintiff's throat,
and there is neither claim nor proof that he did not suceessfully remove them. His negligence, if any, was in failing to
take due care to avoid injury to the uudiseased parts in the
vicinity of which the operation 'vas performed; and while it
may be true tha.t, had the operation upon the adenoids been
unsuccessful and disappointing, no inferenee of negligence or
want of skill would arise therefrom, it does not follo'v that
. this rule applies with the same force to an injury done hy
him to sound and undiseased parts of the plaintiff's person
which he was not called upon to treat and did not pretend to
treat. If a surgeon, undertaking to remove a tumor from
a person's scalp, lets his knife slip and cuts off his patient's
ear, or, if he undertakes to stitch a 'vound on the patient's
cheek, and, by ·an awkward move, thrusts his needle into the
patient's eye, or, if a dentist, in his haste, leaves a decayed
tooth in the jaw of his patient and removes one which is perfectly sound and serviceable, the charitable presumptions
'vhich ordinarily protect the practitioner against legal blame
where his treatment is unsuccessful, are not here available.
It is a matter of common knowledge and observation that
such things do not ordinarily attend the service of one possessing ordinary skill and experience in the delicate work of
surgery. It does not need scientific knowledge or training
to understand that, ordinarily speaking, such results are unnecessary and are not to be anticipated, if reasonable care be
exercised by the operator. When they do happen, then proof
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of otlier facts and circumstances having any fair tendency
to sustain the charge of neglig·ence will be sufficient to take
the question to the jury, and this may be true even though,
if the alleged negligence pertained solely to the treatment of
the diseased parts, the c.ourt might be inclined to dispose of
it as a matter of law. In. the case of Evans v. Munro, (R. I.)
83 Atl. 82, it was proved that a surgeon performing an operation placed a foreign substance in the 'vound to serve as a
drain, which he afterwards failed to remove, and the patient
suffered injury therefrom; and it was held that proof of this
fact alone imposed upon him the burden of explaining his
failure in a manner consistent with due care on his part. A
similar rule is laid down in Davis v. Kerr, (Pa.) 86A.tl. 1007,
and in Adam~s v. HoszJ"ital, (Mo.) 99 S. W. 453. * * * . "
-In that case the defendant undertook to remove the adenoids
of a child. In doing so, he used a gag by means of which
he cut off and removed a portion of the plaintiff's tongue.
In the interesting case of Vergeldt v. Hartzell, supra, it'appeared that the defendant, a dentist, in drilling, or attempting to drill, a tooth, turned his head from the plaintiff's mouth
at 'vhich time the drill and disk slipped, penetrating the floor
of the plaintiff's mouth, lacerating the tongue, and burying
the disk quite deeply in the mouth near the roots of the
tongue. The trial court ·held that the doctrine res ipsa
loq1.~itur did not apply and that there was not sufficient evidence to permit the case to go to the jury. In reversing the
trial court, the Circuit Court of Appeals held that tl1e doctrine res ipsa loquit·u/r did apply, and in so holding said (1
Fed. (2nd) 634-635):
'' The trial court seems to have assumed that, unless this
was a case for the application of the rule res ipsa loquitur,
no evidence sufficient to warrant submission to a jury is
·shown in the record. Possibly the trial court was rig'4t in
this respect, for the line of demarcation between evidence
supplied by the circumstances of the accident itself aild other
evidence closely related thereto is sometimes very dim. The
instant case is one of that character. Whether the act of Dr.
W errick in turning his head to look at or f9r something upon
the instr11ment table at the precise time was one with respect
to which 'the thing speaks for itself', or whether it is to .be
considered as independent positive proof, is a matter upon
which minds and courts might readily differ. We do not
think it very material, however, in what manner it is re-
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g·arded. The trial court held, expressing approval of the
reasoning of the Supreme ·Court of Wisconsin in Vale v. N oe,
172 Wis. 421, 179 N. W. 572, that the doctrine of res ipsa
lnqu,it1u· does not apply to cases of the character of the one
under consideration. We are not prepared to follow the trial
court to this conclusion. 1\'hile the facts in Vale v. N oe, supra,
agree quite closely to the facts in the instant case, the brief
notice given by the Wisconsin court to the doctrine. under consideration is not to us convincing. ~ o authority was cited
by the court in that case and none is cited in the briefs of
counsel here which seem to sustain such conclusion.
Hit will be observed that this is not an action in which is
drawn in question through diagnosis, method or manner of
treatment, or operation by a physician or surgeon. The
theory of plaintiff's allegation and brief in support thereof
is, not that the defendant's treatment or operation was unprofessional or belo·w standard or that the defendant was
unskillful in his work, but that the defendant was negligent
and failed to observe reasonable care ·while performing the
operation, and by reason thereof an untoward act occurred
producing a positive and independent in5ury. The position
occupied by the plaintiff at the time, and the superior opportunity of the defendant to observe and know the real cause
of the accident, taken in connection with the accident itself
and the apparent involved circumstances, seems to us to make
the case one to 'vhich the rule res ipsa loquit·wr is applicable.
The doctrine res ·ipsa loquitu.r is a rule of evidence. In discussing this rule Dr. Wigmore, in Wigmore on Evidence, Sec.
2509, says: 'What its final ·accepted shape will be can hardly
be predicted. But the following considerations ought to
limit it: (1) The apparatus must be such that in the ordinary
instance no injurious operation is to be expected unless from
a. careless construction, inspection, or user. (2) Both inspection a11d user must have been at th~ time of the injury in the
control of the party charged. ( 3) The injurious occurrence
or condition must have happened irrespective of any voluntary action at the time by the party injured. It may be added
that the particular force and justice of the presumption, regarded as a rule throwing upon the party charged the duty
of producing evidence, consists in the circumstance that the
chief evidence of the true cause, whether culpable or innocel.lt, is practically accessible to him but inaccessible to the injured person.'
·
"It would seem to us that the instant case meets all of the
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requirements. The apparatus was such that no injurious operation or result would be expected unless from careless user.
Both inspection and user was at the time in the exclusive control of Dr. W errick. According to plaintiff's testimony the
injury happened without any voluntary action on her part
at the time, and certainly Dr. Werrick's opportunity to know
the true cause was greatly superior to that of the plaintiff.
''The trial court, following comment on the case of Vale v.
N oe, sttpra, pointed out that the evidence 'vas undisputed in
the in.stant case that the tongue is an involuntary muscle;
that it is not improbable that plaintiff's tong11e involuntarily
moved at the time .. But it seems to us that the involuntary
movements of the tongue in such circumstances are reasonably to be expected, and that such movement is one of the
things to be guarded against by one performing the delicate
operation of dental surgery. It will be observed that, under
the limitations of the rule defined by Dr. Wigmore, it is the
voluntary movement that removes the case from the rule,
and not the involuntary moyement. ''
The attention of the court is also called to the fact that
the Circuit Court of Appeals in V e'rgeldt v. Hartzell, su1Jra,
cited with approval and quoted at length from the opinion of
the S'upreme ·Court in Iowa in Evans v. Roberts, supra (1
Fed. (2nd) 635-637).
In E·ichholz v. Poe, 217 S. W. (Mo.) 282, 284 (1920), a case'
in which the physician, after removing one of plaintiff's kidneys, extracted one of his teeth and in so doing fractured his
ja,vbone, the trial court h~ld on demurrer to the evidence that
the plaintiff had failed to make a case. In reversing and remanding the cause, the Supreme Court of Missouri said ( 217
s. w. 284):
"But it is not necessary that negligence and causal con-·
nection between it and the injury be established by direct and
positive testimony, but may be shown by circumstantial evidence, inferences legitimately drawn from physical facts
which are disclosed by the record. Thus either negligence or
causal connection may be inferred by the jury.
''In 29 ·Cyc. 624, it is said that:
'' 'Cause of the injury may be sufficiently established by
inferences from circumstances sho,vn-that proximate cause
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of the injury may be inferred from the nature of the injury
and its subsequent effects.'
"'In the case of Leeright v. .Ahrens, 60 Mo. App. 1~8, Judge
Bond, speaking for that court, said:
. "'The rule is that an objection that there is no evidence
to support a :finding is not well taken, if it appears there is
evidence from which the facts necessary to be shown might
have been inf'erred by the jury, even though such facts would
afford the basis of other diverse inferences. In such cases it
is conclusively presumed that the jury drew that inference
which would support their finding. Buesching ·v. St. Louis
Gaslight Co., 73 1\1o. 219 (39 Am. Rep. 503); Soeder v.. Ra,ilroad, 100 Mo. 673 (18 S. W. 714, 18 Am. St. Rep. 724). In
the cases S16pra it is distinctly held that in the absence of
positive proof as to the .occurrence of an accident causing
death, the jury may infer the method of its happening from
the physical facts and ascribe it to a theory sued on, if consistent with the facts proven.' '''
Examination of the Vi~.·ginia cases, involving aciions by
patients against physicians and surgeons for malpractice,
shows th~t the question raised in this case has never been
before this· court, as in all the Virginia cases the negligence
of the ·physicians was based upon the argument that, in performing operations or furnishing other treatments, they were
guilty of a failure of judgment in the choice of methods, or
guilty of improper treatment of some bodily ailment or infirmity. Even in such cases, howeyer, this Honorable Court
has held that the result of the treatment, while of itself alone
not sufficient evidence to establish the unskillfulness or negligence of a physician, is to be submitted to the jury for t~eir
consideration along with the other evidence in the case.

H111nter v. Burroughs, 123 Va. 113 (1918}.
Hunter v. Btu·rO'lt.ghs, su,pra, is a case in which the practitioner was sought to be charged 'vith liability for alleged
improper treatment of a bodily ailment or infirmity and not
one where the negligence charged, as here, was in the failure
of the defendant to take due care to avoid injury to the undiseased parts in the vicinity of which the operation was performed. Moreover, the court held that, even in a case of that
kind, the plaintiff was not required to exclude by his proof
the possibility of the result complained of having been due
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to causes for which the defendant was not responsible, but,
if there was sufficient evidence, the· credibility and weight of
which was for the jury, tending to show that the bad result
was more probably· clue to lack of skill or negligence of the
defendant, it was enough. That was a. case in which, under
the universal rules of law applicable everywhere, the plaintiff
was required to establish his cause almost wholly by the testimony of expei~ts. However, the case at bar, as we have heretofore pointed out, is one in . which the doctrine res ipsa
loquit1tr applie_s and the testimony of experts is not necessary.

THE DOCTRINE RES IPSA LOQUITUR.
In Richrnond Ru;y. & Electric Co. v. H'ltdgins, 100 Va.. 409,
4.13 (1902), this court said:

" 'When the physical facts of an ac-eident themselves create a reasonable probability that it resulted from negligence,
the physical facts themselves are evidential, and furnish what
the la'v terms evidence of negligence in conformity with the
maxim, "res ipsa loqu,itur".' * * * ."
While it is true that this rule does not apply to the ordinary case where a practitioner is sought to be charged with
liability for alleged improper treatment of some bodily ailment or infirmity, it does apply to a case where the negligence
alleged was in failing to take due care to avoid injury to the
undiseased parts in the vicinity of which the operation was
performed as we have heretofore pointed out.
Fox v. Mason, 139 Va. 667, 672 (1924).
V m·geldt v. Ha'rtzell, 1 Fed. (2nd) 633, 635 (C. C. A., 8th
Cir., 1924), supra..
Wigmore on Evidence, Sec. 2509.
Eva1M v. Roberts, 172 Ia. 653, 658 (1915), supra.
30 Cyc. 1587, n. 80.
Evans v. JJ!Juwro, 83 Atl. (R.I.) 82 (1912).
In the last cited case the defendant left a drain in an incision in the plaintiff's breast and allowed it to remain there
after the wound had healed. The court said that proof of
this fact imposed upon the defendant "the burden of explaining that its presence there was not due to his negligence
in the premises ''.
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Especially should the doctrine res ipsa loquitur be applied
to the case at bar where the testimonv of defendant's witness and trained nurse, who was presei1t ~t the time, shows
that petitioner's teeth were forced out bv the gag when it was
inserted in her mouth and before there"' had been any movement of her jaws (R.. , p. 106). It is very true that the de-_
fendant testified that it was the movement of petitioner's jaws
against the gag that forced her teeth out, but we submit that
the rule is elementary that the jury had a right to believe
other evidence offered by the defendant in conflict with his
testimony. _If :M:iss Gayle's testimony is to be believed, and
've submit that the jury had a rig·ht to believe her, it was the
defendant's act in putting the gag· in petiti-oner's month,
which he testified was partly open when it was inserted, that
broke off her teeth and not any chewing on her part. It is
submitted that, with this evidence in the record, the case is
clearly one for the application of the doctrine res ipsa

loquitur.
The evidence shows that the .gag was improperly inserted.
As we have heretofore pointed out, the defendant testified
that the gag· was inserted in petitioner's mouth when partly
open and that it was about one-quarter open when her teeth
were pushed out. The testimony of defendant's expert witness and partner, Dr. Clifton J\L :Miller, which is the only
testimony in the case on this particular point, was that the
gag should not be partly open when inserted in a patient's
mouth, but should be entirely closed (R., p. 94). This testimony by Dr. ]\,filler is the testimony of an expert physician,
specializing in such operations, to the effect that the gag was
inserted by the defendant in petitioner's mouth in an improper manner. When 've couple this fact with the testimony
qf the nurse, who was also defendant's witness, that petitioner's teeth were forced out of the gums ·before there had
been any movement of her jaws, the conclusion is that the
injury in this case was caused solely by the negligence of the
defendant.

IT WAS NEGLIGENCE OF THE GROSSEST J(IND FOR
THE DEFENDANT TO TAJ{E HIS EYES' OFF OF THE
PETITIONER WHILE THE GAG WAS IN HER
1\tiOUTH.
It will bH recalled, as has been pointed out in the statement
of facts, that the defendant testified that in all cases of this
kind the muscles of the mouth were the last to relax and
that in almost all cases there was more or less chewing or
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movement of the jaws at this time. Knowing tlll.s fact, he inserted the gag in petitioner's mouth and, after doing so, instead of watching same, he admits that he did not pay any
attention to petitioner's m·outh or the gag in it but tu~ned
his head from her, which he testified was his custom in such
cases. This was negligence in itself.

Vergeldt v. Hartzell, 1 Fed. (2nd) 633, 635 (C. C. A., 8th
Cir., 1924), sttpra.
In 30 Cyc. 1576, it is said:
,·, \+ * * But a physician who leaves a patient in a critical
stage of the disease, without reason, or sufficient notice to
enable the party to procure another· medical attendant, is
guilty of a culpable dereliction of duty, and is liable therefor."
·

Barbottt· v.

JJIIartin~

63 Me. 536, 539 (1873) ..

Is it not a fair and reasonable inference from the defendant's testimony on thi§ point that, if he had been watching
petitioner after he inserted the gag instead of looking around,
the injury would not have occurred 1 Certainly, this evidence
is sufficient as tending to show that tl1e bad result was more
probably due to negligence of the defendant than to some
other cause.

H1.1,;nter v. Btwrottghs, 1.23 Va. 113 (1918), supta.

THE BREAJ(ING OF A. PATIENT'S TEETH IS NOT ORDINARILY TO BE EXPECTED IN AN OPERATION
OF THIS KIND.
Defendant's expert witness, Dr. Mitchell, testified that such
an injuryas happened in the case at bar did not ordinarily
happen from the use Qf a gag in such operation (R., p. 91).
The record further shows that the only known instance in
which the teeth of a grown person have been pushed out
by the use of such a gag was in the case of a very old gentleman, Dr. White, who was operated on for a disease of his
gums, and he lost only one tooth at that. When the ·defendant's expert witnesses were pressed on cross examination as
to their knowledge of such injuries, they were compelled to
admit that of their own knowledge, except in this one case,
they did not know of such an injury happening except in the
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case of the first teeth of children.· As to such teeth, defend-·
ant's witness, Dr. Mitchell, testified, in response to a ques. tion asked him by a juror, "There is no root at all to the tooth
of a child two or three years old" (R.,. p. 91). It will be reealled that petitioner's tooth had a root nearly one-half of an
inch long.

THE DEFENDANT ·AD~fiTTED LIABILITY.
In this case we have an admission of liability on the part
of the defendant.· When accused by petitioner's mother of
having used bad trea.tmP;nt in the operating room on her
daughter, the petitioner; the defendant said, ''Of course rt
is up to me to pay to have them put back again; r will do
that now, I ·will see her before she leaves" (R., p. 29). · The
defendant even went so far as to give petitioner's mother a
statement in writing, which is as follo,vs (R., p. 33): "Will
be ·glad to take care of expense of dentist and care for her
& time." See also defendant's testimony (R., pp. 108, 109).
This, we submit, was an admission of negligence on his part.

Hague v. ·Tht·eadgill, 236 S. W. (Mo.) 895, 897 (1921}.

THE OPINION OF THE TRIAL COUR.T.
The learned judge of the trial court in setting aside the
verdict for the plaintiff and in entering final judgment in favor of the defendant filed a written memorandum of his rea·sons therefor, which is made a part of the record (R., pp. 1618). We regret the necessity that compels us to criticize the
views of so distinguished and able a jurist. It is submitted,
however, in the light of the facts disclosed by the record and
the law applicable to these facts, that the opinion of the
learned trial judge is manifestly unsound, so far as it at~empts to say that your petitioner failed to establish actionable negligence on the part of the defendant. It clearly appears from the opinion of the learned judge, who tried the
case, that he labored under the misa.pprehens~on that this was
an ordinary case 'vhere a practitioner of medicine was ·sought
to be charged with liability for alleged improper treatment of
some bodily ailment or infirmity.
We readily concede that the opinion of the trial judge would
be sound if this were a case in which petitioner was seeking
to hold the defendant responsible for an error of judgment
gr.owing out of alleged improper treatment, but, as has been
pointed out, this is not a case of tha.t kind and is easily dis-
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tinguishable from such cases. The authorities cited by the
learned trial court, however (R., p. 16), show that it failed
to observe the distinction between this and the class of cases
cited. We also readily concede that the burden rested upon
the petitioner to establish the negligence of the defendant,
but this negligence could be established not only by the testimony offered by your petitioner but by that offered by the
defendant just· as well.
·
·
As has been pointed out, the negligence of the defendant
clearly appears from the testimony of J\IIiss Gayle, th~ defendant's .expert witness, Dr. Clifton J\II. 1\iiller, and the testimony of the defendant himself, not to mention the applicability of the doctrine res ipsa loquitur to this case. Treating
the case as falling into that class where an effort is made to
hold a physician for an error of judgment in the treatment
of disea,se or injury, the learned trial court concluded that the
liability of the defendant 'vas to be determined solely from
the testimony. of medical experts. With the qualification
mentioned in II~tnter v. B1trroughs, s·upra, this is unquestionably the rule where the negligence alleged is predicated upon
an error of judgment on the part of the physician, but it most
certainly is not the rule in a case such as this where the defendant's negligence is based on his failure to take due care
to avoid injury to the undiseased parts of a patient's body in
the vicinity of which au operation was to be performed.

Vergeldt v. Hartzell, 1 J:l,ed. (2nd) 633, 635 (C. C. A., 8th
Cir., 1924), supra.
Evans v. Roberts, 172 Ia. 653, 658 (1915), s~tpra.
Francis v. Bt·ooks, 156 N. E. (Ohio) 609, 611 (1926).
Seewald v. Gentry, 286 S'. W. (1\io.) 445 (1926}.
l

We have already quoted a.t length from ·the opinion· in
Vergeldt v. liartzell, supra, and Evans v. Roberts, supt~a.
In Francis v. Brooks, supt·a, the action grew out of the negligence of the doctor in removing a tooth from the plaintiff's
mouth, resulting in the breaking of her jawbone. The plaintiff failed to offer expert testimony as to defendant's negligence, and this 'vas one of the issues presented to the Ohio
Court of Appeals. In passing upon. it, the court said (156
N. E,. 611):
"It is insisted that there could properly be no verdict for
the plaintiff, because there was no expert evidence introduced
on which such a verdict could be based, and, on the other
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aspect of the case, namely, the question of whether the doctor
was guilty of malpractice in the method of performing the
operation, that matter is important. It is quite conceivable
that cases arise in which the existence of expert testimony is
essential to enable a jury to determine whether a physician,
surgeon, or dentist has been guilty of malpractice, but it is
not true that such testimony is nec.essary in all cases. If a
violation ·of the defendant's duty to his patiet1t appear from
othe1· competent evidence in the case, the plaintiff might certainly refrain with safety from calling expert witnesses .
... '"' ... "

.

In Seewald v. Gentry, su.pra, the appellate court held
proper the following instruction (286 S. W. 455):
" 'The court instructs the jury that proof of negligence
need not be by direct testimony, but may be inferred by the
jury from all the facts and circumstances in evidence in the
case.' ''
In this connection see also Httnte1· v. BU'rroughs, 123 Va.
113, syllabus 15 (1918), and fVha1·ton v. JtVa.rner, 75 Wash.
470, 475 (19'13), S'ttpra.
It appears without conflict, as we have heretofore pointed
out, that the defendant inserted the gag in petitioner's mouth
in an improper manner (R., pp. 94 and 60, 70). It also appears from the testimony of defendant's witness, :Niiss Gayle,
which is contradicted only by the testimony of the defendant,
that petitioner's teeth were broken off at the time the gag
was forced in her mouth and before there had been any movement by her jaws (R., pp. 105, 106).
We submit that, under established principles of law, the
jury had the right to decide which version was correct, that
of the defendant or that of his witness, lVIiss Gayle, who was
present and ·watching petitioner at the time the injury occurred.
Fox v. ]Jason, 139 Va. 667, 675 (1924).

It will be recalled that petitioner's teeth were perfect aud
her gums free from disease. If 1\!Iiss Gayle's verrsion of the
injury be correct, there is no other explanation of the defendant's act, in putting a partly open gag in petitioner's
mouth, than that he was guilty of negligence for which he is
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answerable. In addition to this, there is the testimony of the
defendant, that, although he knew that all patients more or
less chewed upon the .gag after it was inserted in their mouth,
after inserting- it in petitioner's mouth, instead of attending
to what he was doing, he turned his head and when he looked
back her teeth were falling out. vVe submit that this act of
inattention on his part was a gross piece of negligence for
'vhich he is answerable. If he had attended to what he was·
doing and watched your petitioner, the injury to her· mouth
could have been avoided.
Even in a case of malpractice .growing out of improper
treatment by a physician, this court held that the plaintiff
'va,s not required to exclude by his proof the possibility of
the result complained of l1aving been due to causes for which
the. defendant was not responsible. It further held that, if
there was sufficient evidence, the credibility and weight of
which was f·or the jury, tending to show that the bad result
was more probably due to lack of skill or negligence of the
defendant, it was enough.
Hunter v. Burro'll-ghs, 123 Va. 113 (1918), sup,ra.

How can it be said that, where the evidence shows that the
gag was improperly inserted in petitioner's mouth and her
teeth forced from their setting at that time without any
movement of her jaws, there is no evidence justifying a jury
in finding that the injury to petitioner was the result of petitioner's negligence, or that it is equally as probable that
the loss of her teeth occurred as a mere incident to the operation without negligence on the part of the defendant Y
Your petitioner submits tl1at the record discloses negligence of the g-rosse~st kind on the part of the defendant, and
that to deny her the right to recover for the mutilation inflicted on her 'vould be a grave miscarriage of justice. The
record shows that petitioner has been disfigured for life, and
that there is no telling at this time 'vhat the ultimate cost of
artificial teeth ''4lill be, or the damage that will -be oc.casioned
to her other teeth as a result of the plates or other equiplnent necessary to support the artificial teeth (see the testimony of Dr. Cohn; R.. , pp. 47, 48).
For the foregoing reasons, your petitioner prays that a
'vrit of error may be awarded her, that the judgment of the
Law and Equity Court of the City of Richmond, complained
of in the foregoing petition, be revie,y-ed and reversed by this
Honorable Court, and that this Honorable Court ep.ter such

r- -
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judgment as. s~ould ·have been entered by the said trial court,
namely, a judgment on the verdict in favor of your petitioner
for the sum of Tw<? Thousand ($2,000.00) Dollars.
And your petitioner will ever pray, etc.

MARGUERITE HENLEY,
,an infant, who sues by Americus B ..
Henley, her father and next friend,
By CounseL
0. M. SELPH,
R. DIXON POWERS,
IJEON M. BAZILE.

I, Leon ~I. Bazile, an attorpey at law practicing in the
Supreme Court of Appeals of Virginia, do certify that I have
carefully examined the record in the case of Marguerite l-Ienley, who sues, etc., v. Dr. W. L. Mason, et als., and it is my
opinion there is error in the judgment complained of, for
which en~or the said judgment and action of the said Law
and Equity Court of the City of Riclrmond should be reviewed
. and reversed by the S'~preme pourt of Appeals of Virginia.
LEON M. BAZILE.
Received March 8, 1929.

H. S. J.

Writ of error awarded. Bond $300.00.
March 18, 192R

VIRGINIA:
Pleas before the Honorable Beverley T. Crump, Judge
of the Law and Equity Court of the City of Richmond, held
for the said city at the courtroom thereof in the City Hall
on the 14th day of November, 1928.
Be It Remembered that heretofore, to-wit: In the Clerk's
Office of the said Law and Equity Court o£ the City of Richmond the 26th day of May, 1927: Came Marguerite Henley,
an infant, who sues by Americus B. Henley, her father and
next friend, and filed her Notice of Motion for Judgment
against Dr. W. L. Mason and Stuart Circle Hospital, a corporation chartered by and doing business under the laws of
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the State of Virginia, ·which Notice of }riotion for Judgment
is in the words and figures following-, to-wit:
Virginia:
In the Law and Equity Court of the City of Richmond.
Marguerite Henley; an infant, who sues by Americus B.
Henley, her father and next friend, Plaintiff,
·
vs.
Dr. W. L. lVIason and Stuart Circle Hospital, a corporation
chartered by and doing business under the laws of the State
of Virginia, Defendant.
.
To Dr. W. L. ~{ason and Stuart Circle Hospital, a corpora- ·
tion chartered by and doing business under the laws of the
State of Virginia.
Take Notice:That I shall on the 13th day of June, 1927, .at 10 o'clock
A. M. or as soon .thereafter as counsel may be heard, move
the Law and Equity Court of the City of Richmond,
page 2 } in the Courthouse thereof for a judgment and
award of execution against you, and .each of you
. for the sum of $5,000.00, for damages for personal injuries
sustained by me on account of your negligence, and lack of
skill, and on account of the negligence and lack of skill of
your servants, agents and employees; and from and on account of you, your servants, agents and employees, failing to
use due and proper care in and· about performing a certain
operation upon me for the sole purpose of removing my tonsils. On July 27th, 1926, while I was a patient of yours and
an inmate of the said Stuart .Circle Hospital, you as a surgeon and in the operating room of the said Stuart Circle
Hospital and each of you receiving profit and reward, did
perform said operation for the sole purpose of removing my
tonsils, in which operation you and each of you, your servants,
agents, and employees, ·did by your failure to use due and
proper care, and by your lack of skill and that of your agents,
servants and employees, knock out, extract, push out, or in
some careless and negligent manner, cause to be knocked out,
pushed out, extracted, or in some manner cause the loss of
two of my front teeth.
·
....L\.lthough it was the duty of you and each of you, your
agents, servants and employees, to use due and proper care in
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and about the removal of my tonsils as aforesaid, while I was
a patient of yours and an inmate of the :said Stu·art .Circle
If~spital, to not in any manner cause me a personal injury;
tins you and each of you, your agents, servants, and employees did fail to do, but on the contrary you and each of
you, your agents, servants, and employees did carelessly, neg- ·
li.gently, and unskillfully in and about performing said operation to remove my tonsils, knock out, push out, extract, or.
in some manner cause the loss of two of my front teeth, and
have thereby caused me to incur and I ':dll have to incur for
a long time to come, certain medical expenses incidental to
the care of the remaining teeth and the replacing of
page 3 ~ the hvo teeth lost on account of your carelessness,
negligence and lack of skill and the lack of skill of
your agents, servants and employees. This said negligence
has caused me to suffer great pain, humiliation and mental
anguish, and ~urther caused me to be permanently disfigured
to the damage of myself in the sum of $5,000.00.
Therefore I bring· this action.

MARGUERITE HENLEY,
An infant who sues by Americus B.
Henley, her father and next friend .

.

.By Counsel.

OR.R.ItS M. SELPH,
H.. DIXON PO.WERS,
p. q.
page 4

~

An·d at another day, to-wit: At a Law and Equity
Court held the 13th day of J nne, 1927 :

This day came the plaintiff by counsel and on her motion
it is ordered that this case be docketed and continued.
And at another day, to-wit: At a Law and E-quity Court
held the 28th day of December, 1927 :
This day came the saicl defendant, Stuart Circle Hospital,
hy its attorneys and asked leave of Court to file its demurrer
in this cause.
·
Whereupon, leave ha.ving been granted, it is ordered that
the said demurrer be filed.
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page 5 ~ Virginia:

In the Law and Equity Court of the City of Richmond.
~1arguerite

Henley, an infant who sues by Americus B. Henley her father and next friend,
v.
Dr. W. L. ~Iason and Stuart ·Circle Hospital, a Corporation
chartered by and doing business under the laws of the State
of Virginia.
DE~f:URRER.

The said defendant S'tuart Circle Hospital, by its attorneys, comes and says that the notice of motion in this cause
is not sufficient in law and for its grounds of demurrer assigns the following:
Said notice of motion shows on its face that said defendant, Stuart Circle Hospital, did not participate in, nor was
it connected 'vith, the alleged acts of negligence complained
of.
P ARRISI-I, BUTCHER & COULBOURN,
p. d.
page 6 }

And at another day, to-,vit: At a Law and Equity
Court held the 14th day of ~larch, 1928 : ·

This day came the parties by their attorneys and the plaintiff joined in the separate demurrer filed by defendant Stuart

Circle Hospital. And the demurrer having been argued, the
Court overruled the same upon the ground that the objection
made could not be the subject of a demurrer, to which the
said defendant excepted.
The said defendant thereupon moved the Court to abate
this action as to it upon the ground of a misjoinder of parties
defendant appearing on the face of the Notice of 1\fotion for
Judgment; and the Court overruled the motion at this time,
stating·· to counsel that the said motion might be renewed upon
the ·trial of the action and the ·Court would then pass upon
it, to which action and ruling of the Court the said defendant
Stuart Circle Hospital excepted. ·
And at another day, to-wit: At a Law and Equity Uourt
held the 14th day of March, 1928:
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This day came .the defendants by their attorneys and by
leave of ·Qourt filed their demurrer to the plaintiff's Notice
of Motion for Judf,rment and a statement of the grounds of
their defense to this action.
.
page 7 } Virginia :
In the Law and Equity Court of the City of Richmond.
~Iarguerite

Henley, an infant who sues by Americus B. lienley, her father and next friend, Plaintiff,
vs.
Dr. W. L. Mason and Stuart. Circle Hospital, a corporation,
etc., Defendants.
. .
DE~IURRER .

. The said Defendants, by their attorneys, come and say
that the notice of motion is not sufficient in law; and for
g·rounds of demurrer, assign the following:
·
.

'

1. The motion fails to charge specifically how the alleged.
accident occurred.
2. The allegations of the motion as to the cause of the alleged injury are vague, uncertain and insufficient.

3. The motion charges that by reason of ''failure to use
due and proper care", and "lack of sldll, and that of your
agents, servants and employees, knock out, extract, push out
or in some careless and ngeligent manenr, caused to be
lmocked out, pushed out, extracted, or in some manner cause
the loss of two of my frqnt teeth". Defendants are entitled
to be advised of the sp~cific act which caused the alleged injury and not be required to answer an allegation ''or in some
careless.and negligent manner'' caused the same and "or in
some manner caused the. loss", etc.
P ARRIS.H & BUTCHER,

ROBT. H. T.A. LLEY,
p. d.

Richmond, Va.,

~{arch

14, 1928.
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Virginia :

In the Law and Equity Court of the City of Richmond.
~Iarguerite

Henley, an infant who sues by Americus B. l-Ienley, her father and next friend, Plaintiff,
vs.
Dr. W. L. Mason and Stuart Circle Hospital, a corpora.tio11,
etc., Defendants.
GROUNDS' OF DEFENCE 1PURNISHED AT
OF PLAINTIFF.

REQUES'J~

1. Every defence available under the general issue.
·2. That the defendant, Stuart Circle Hospital owed no duty
to the plaintiff, which it failed to perform.

3. That the defendant, W. L. Mason, discharged the duty
set out in the plaintiff's motion, in this that he used due and
proper care and skill in and about the performance of the
operation mentioned.
4. That the defendants have not been guilty of any negligence in the premises.

PARRISH & BUTCHER,
ROBT. H. TALLEY,
p. d.

Richmond, Va., March 14, 1928.
page 9
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And at another day, to-wit: At a Law and Equity held the 16th day of March, 1928 :
·

{~ourt

This day came again the plaintiff and defendants by counsel and thereu·pon the defendants pleaded "not guilty" and
put themselves upon- the ·Country and the plaintiff likewise.

And thereupon came a jury, to-wit: w: F. Jenkins, C. B.
Fitzwilson, Wm. J. Hudson, 0. J. Ford, T. A. Quissenberry,
W. T. Rady and P. M. ·Quick, being sworn well and truly to
try the issue joined in this case and having fully heard the.
evidence were adjourned until tomorrow morning at ten
o'clock.
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And at another day, to-wit: At a Law and Equity Court
held the 17th day of March, 1928 :
This day came again the plaintiff and defendants by counsel and the jury sworn in this ease on yesterday appeared in
Court in accordance with their adjournment and thereupon
the defendant, Stuart Circle Hospital, by counsel moved the
Court to abate this suit as to it; and the Court having· fully
considered said motion doth grant the same and abate this
proceeding as to the said Stuart Circle Hospital, and direct
that the said suit proceed against Dr. vV. L. 1Iason as sole
defendant herein.
And the arguments of counsel having been heard, the Jury
,was sent out of Court to consider of its verdict and after some
time returned into Court with a verdict in the words and
,figures follo,ving, to-wit: "We the Jury on the issue joined
:find for the plaintiff and assess her damages at ·Two
($2,000.00) thousand dollars.''
Thereupon the defendant, Dr. W. L. !fason, by counsel,
moved the Court to set aside the said verdict as contrary to
the law anc! the evidence and filed the grounds of said motion
in writing.
page 10 ~ Virginia:

In the Law and Equity Court of the City of Richmond.
J\tfarguerite Henley, an infant 'vho sues by Americus B. Henley, her father and next friend, Plaintiff,
vs.
Dr. W. L. ~fason and Stuart Circle liospital, a corporation,
etc., Defendants.
GROUNDS OF MOTION TO SET ASIDE VERDICT.
1. The verdict is contrary to the law and the evidence.
2. The evidence· is insufficient to support a verdict.
3. Plaintiff's instructions are erroneous in that the jury
"ras allowed to adjudge Dr. 1vfason 's acts by a standard fixed
by lay testimony.
4. Refusal of the court to exclude the evidence of the plain-
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tiff at the conclusion of plaintiff's testimony on the ground
that it was irrelevant and not responsive to the issues.
5. Refusal of the court to exclude plaintiff's evidence at
the conclusion of the case. .
6. Refusal of the court to grant a mistrial on account of
the bias or prejudice of the juror Fitzwilson as manifested in
his attitude throughout the trial; as to which affidavits were
tfiled before the case was submitted to the jury.

. 7. Refusal of the court to grant a mistrial on the ground
that the juror Fitzwilson is a believer in the principles of
·Christian Science and as such incapable of giving a medical
practitioner a fair· triai 1 as tc which affidavits were filed be.·
fore the case was submitted to the jury.

page 11 ~

8. The damages are too excessive.

9. The damages are so excessive as to plainly indicate bias
and prejudice.

10. Improper argument of counsel for plaintiff in asking
· the jury to imagine that the plaintiff in the case was their
own daughter, to \Vhich objection \Vas made at the time.
11. No evidence to support the verdict, or to justify the
granting of finding instructions to the plaintiff.

W. J. PARRISH, JR.,
ROBT. H. T.A.LLEY,
p. d.
page 12 } Virginia :
In the La\V and Equity Court of the City of Richmond.
J\1arguerite I-Ienley, an infant who sues by Americus B. Hen~
ley, her father and next friend, Plaintiff,
vs.
Dr. W. L. J.Vfason and Stuart Circle Hospital, a corporation,
etc., Defendants.
State of Virginia,
City of. Richmond, to-wit:
Robt. H. Talley, being duly sworn, deposes as follows:
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That I am of counsel for the defendants in this action; that
from the very beginning of the trial my associate and I observed that one of the jurors was plainly showing his preference for the plaintiff and hostility to the defendants and their
witnesses; that this manifested itself also, in question asked
by this juror and his manner when propounding the questions; that several hours after adjournment of the Court on
the 16th instant, affiant learned from two entirely reliable
and trustworthy sources that this juror was a Christian
Scientist, a member of the Christian Science Church of Richmond, a sect that not only does not believe in medicine· and
surgery bnt very violently opposes the use or exercise of
both, a fact of common knowledge, of which the Court will
take notice; that coupled with his demeanor during the trial,
his membership in such an organization renders the said
juror inelligible and unfit to sit in a case of this character and
affiant's honest belief is that, under the circumstances, tl1c
defendant, Dr. Wm. L. }.rfason, cannot obtain a fair trial; that
the .name of th_e juror in question is C. B. Fitzwilson; that a
mistrial should, in the opinion of affiant, be ordered.
page 13 ~

ROBT. H. TALLEY.
I

Subscribed and sworn to before me
1928.

thi~

17th day of March,

~JESSIE

M. LORD,

Notary Public, in and for the City of
Richmond, in the State of Virginia.
page 14 ~ Virginia:
In the Law and Equity Court of the City of Richmond.
Marguerite Henley, an infant who sues by Americus B. Hen~
ley, her father and next friend, Plaintiff,

v.

~fason and Stuart Circle Hospital, a corporation,
etc., Defendants.

Dr. W. L.

State of Virginia,
·City of Richmond, to-wit :

W.- J. Parrish, Jr., being duly sworn, deposes as follows:
That I am of counsel for the a·efendants in this action~ that
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I have read the affidavit of Robert H. Talley, in regard to
the hostility shown by the juror C. B. Fitzwilson, towards the
defendants during the trial of this case; that ~;aid juror has
plainly shown by his demeanor throughout the trial that he
is not viewing the evidence with a-fair and impartial mind;
that he has sat in the jury box throughout the trial and
grinned derisively whenever the defendants' witnesses were
testifying and ha.s plainly showed that he has not been listening· to defendants' testimony in the spirit becoming of a
juror; that on information and belief this juror is a member
of the ··Christian Science Sect and as such opposed to the
practice of medicine and surgery and unable on that account
to give the defendant Dr. l\fason a fair trial.
\V. J. PARRISH, JR.

Subscribed and sworn to before me this 17th day of March,
1928.
JULIAN T. GRAVELY,
Notary Public.
l\{y commission expires May 16th, 1931.
page 15
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And at another day, to-,vit: At a Law and Equity
Court held the 17th day of September, 1928:

This day came again the plaintiff and defendant by counsel and the Court having heard argument upon the motion
of the defendant to set aside the verdict of the jury rendered
in this case and now being advised of its judgment to be rendered herein doth sustain the said motion and doth set aside
the said verdict for reasons stated in writing and now made
a part of the record. And the Court being of opinion that
the evidence is insufficient to warrant a verdict for the plaintiff doth consider that the plaintiff take nothing by her bill
but tha.t the defendant go thereof without day and recover
against the plaintiff his costs by him about his defense in this
behalf expended.
Memorandum : Upon the trial of this case the plaintiff by
counsel excepted ·to sundry opinions of the Court given
against her and on her motion leave is hereby given her to
file bills of exceptions or certificates of exceptions herein at
any time within sixty days from this date.

r·
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Upon the further motion of the plaintiff by counsel it is
ordered that the judgment this day rendered in this case he
suspended for-a period of ninety days from this date in order
to enable the said plaintiff to apply for a writ of error and
su.persedeas upon condition that said plaintiff or some one
for her enter into bond before the Clerk of this Court in the
penalty of Two hundred dollars with surety to be approved
by said Clerk and conditioned according to law within fifteen
days from this date.
page 16 ~ Virginia :
In the Law ~nd Equity Court of the City of Ric.hmond.
Marguerita Hensley, an infant, .who sues, etc., Plaintiff,
vs.
Dr. W. L. 1\'lason and Stuart Circle Hospital, a C'orporatim1,
etc., Defendants.

MEMORANDUl\1: BY COURT ON ~iOTION TO SET
ASIDE VERDICT.
The chief question arising upon the consideration of this
motion is whether the evidence considered as a whole is sufficient to sustain a verdict for the plaintiff; and I shall confine this brief statement of my conclusio-ns to that question.
It may be taken as the generally accepted doctrine that a
physician or surgeon is not required to exercise the highest
degree of care or skill possible in the treatment of a patient,
unless he has by special contract agreed to do so. In the absence of such special contract he is only required to exercise
that degree of ordinary expertness and diligence 'vhich is
common to and exercised by the average of the members of
the profession in good standing in similar localities and· in
the same general line of practice; regard being l1ad also to
the state of the medical science at the time. The physician
then holds himself out to possess and is bound to exercise
the averag·e degree of skill possessed by the profession in
the locality.
The principles of law applicable to cases of this character
are, without going into the multitude of cases generally, Fom
v. lJ!las on, 139 Va. 667; H1.n~ter v. Burrou..ahs, 123 V a. 113;
Vau.ghan v. lJ!enwrial Hospital (W.Va.), 130 S. E. 481.
page 17
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The instant case being founded upon a charge
of negligence against the defendant, it is in-
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cnmbent upon the plaintiff to establish by a preponderance of.
the evidence that the loss of the two teeth comP.lained of occurred through the negligence of the defendant; that is, that
he did not possess and bestow in her case such reasonable
and ordinary care, skill and diligence as physicians and surgeons in the same line of practice generally have and exer~Cise in like cases in the City of Richmond and similar localities.
It is well settled by the Virginia cases referred to that
the standard for the measure of the skill exercised by the defendant and the method of its exercise is to be judged or
-shown by the testimony of medical men of good standing in
the same line of practice. This rule is expressed in varying
terms and is generally adopted as the only fair and safe
.method to determine the question of negligence in the performance of medical work and the rendition of medical service by a surgeon or physician. The instructions in the instant case fairly called the attention of the jury to this standard, by which they were to consider the evidence and be governed in determining the negligence of the defendant.
There is but little conflict in the evidence and that conflict
has scarcely any material relation to the question of whether
or not the defendant in operating for the removal -of the tonsils of the plaintiff did so in the customary manner and with·
the usual degree of skill then known to the profession and
exercised by other specialists in his line in the City of Richmond. The evidence of all the medical men who testified, including some of the most eminent specialists in the city, was
to the effect that the operation 'vas performed in the usual
'vay and the instruments used were those in common use
among the men of skill in that special line of work.
Upon a careful review of all the testimony, the court finds
it impossiple to escape the conclusion that the plaintiff has
not borne the burden of proof required in a ease
page 18 ~ of this character. It is very seldom that in this
court the verdict of a jury is interfered with, but
in this case the court is of opinion that the verdict is so con-_
trary to the general trend of the evidence on both sides that
it is impossible to allo'v it .to stand. Certainly, it is equally
as probable that the loss of the teeth occurred as a mere ~n
cident of the operation, without any negligence on the part
of the defendant, as that it may have occurred through the
negligence of the defendant. It is well settled that where damages are sought for injuries which may have resulted from
one of two causes, for one of which the defendant is responsible and for the other of which he is not responsible, the
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plaintiff must fail if the evidence does not show that his
injuries were produced by the former cause; and he must
also fail if it is just as probable that the injuries were caused
by the one as by the other, since the plaintiff is bound to
make out his case by a preponderance of the evidence. Hendricks v. City of Norfolk, 139 Va. 702. The most that can
be said in the intsant case, as between the two theories of the
respective parties, is that it is· just as probable that the teeth
were lost as a mere incident in the ordinary course of the
skillful performance of the operation as it is that the accident
occurred from a lack of skill, or from negligence on the part
of the defendant.
It is un.fot·tunan.t that the plaintiff should have suffered the
injury complained of, but the court is obliged to apply the
law as it finds it to be. In doing this, I am constrained to set
aside the verdict, and to enter judgment under the statute for
·the defendant.
B. T. C.
Sept. 11, 1928.
page 19 }

And now at this day, to-wit: At a Law and Equity
Court held the 14th day of November, 1928:
·

This day came the parties by their attorneys and the plaintiff tendered to the Court her Bill of Exceptions No. 1 and
her certificate of the evidence, and on the requ~st of the
plaintiff the said Bill of Exceptions No. 1 and said certificate of the evidence are signed, sealed and made parts of the ·
record.
page 20 } Virginia :
In the Law and Equity Court of the City of Richmond.
Marguerite Henley, an infant who sues by Americus B. Henley, her father and next friend, Plaintiff,
vs.
Dr. W. L. Mason & Stuart Circle Hospital, a Corporation
chartered by and doing .business under the .laws of the
State of Virginia, Defendant.
BILL OF EXCEPTION'S NUMBER 1.
Be it remembered, and it is hereby certified, that on the
trial of this cause after all the evidence was in the court gave
the fqllowing instructions :
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The Court instructs the jury that the. Court has
directed that this case abate as to the defendant
Stuart Cirde I-Iospital, Inc., which has the effect of leaving·
Dr. W. L. ].fa.son as sole defendant, and in the subsequent proceedings in the case he will be the only defendant.
INSTRUCTION NO .....
The Court instructs the jury ·that the defendant Dr. 1\fason
undertook, in operating on the plaintiff, to possess and use
such skill and exercise such care as are ordinarily possessP.d,
used and exercised by other surgeons in similar localities, in
good standing and in the same g-eneral line of practice.
The standard of skill and care which the law requires of a
surgeon in operating on his patients is therefore the standard
of the ordinarily skillful and careful surgeon, in good standing, practicing· in similar localities and engaged in the sam~
general line of practice.
The burden of proof is on the plaintiff to show by a preponderance of the evidenc-e that the defendant Dr. l\1ason did
not possess such skill or exercise such care.
In determining the question of whether the defendant Dr.
?vlason measured up to such standard in performance of the
· acts· connected with the operation on plaintiff in the manner
appearing in the evidence you must consider the testimony
of SUCh surgeons as haYe testified who are in good standing
and familiar with the methods of operation ordinarily followed in similar cases in similar localities, together with all
other testimony in the case.
The jury should not set up an arbitrary standard of its
own by which to measure the skill or c.are possessed or used
hy defendant Dr. 1\iason, nor should it arrive at such a standard otherwise than from the testimony in the case.
I

page 22 ~-

The Court instructs the jury, that if they· believe from the evidence in this case that the plaiutiff employed the defendant, Dr. W. L. ~iason, for the purpose of removing her tonsils, that then the plaintiff while
under the care of the said Dr. W. L. 1\Iasou bad a rig-ht to expect of the defendant. ordinary care and skill in operating,
and such degree of ordinary care and diligence as is defined in
other instructions, and if they further believe from .the evidence in this case that the said Dr. "\V. L. Mason did not exercise sucl1. ordinary care and diligence in performing tl1e
acts connected with the operation, and that such faiJ,Jre to
use said ordinary care resulted in the loss of the plaintiff's
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teeth, then. you should find for the plaintiff against the defendant, and fix the dmnag·es according to the evidence, however, not to exceed the sum of $5,000.00.

INS'rRUCTION NO .....
. The Court instructs the· jury that in passing on the quest1on whether the defendant Dr. l\Iason possessed and used
the required knowledge and sill in performing the operation
on plaintiff you may consider and give thereto such weig·ht
as you think proper evidence of the defendant's g·eneral reputu tion for skill and knowledge in his profession enjoyed
amongst other members of the profession along with the
other facts and circumstances established by the e·videncc.

INSTHUCTION NO .....
The Court instructs the jury that the fact that plaintiff's
teeth came out in the course of operation by Dr. 1\Iason is not
standing by itself alone enough to raise nn inference or pre~umption of neglect on the part of the surgeon in performing
the operation.
"rhe Court instructs the jury that if they- believe from the
evidence that it is as probable that plaintiff's teeth came out
on account of cause for which defendant' Dr. 1\~[asou was
not responsible, as ou account of a cause for which he was
responsible! they shaH find for the defeudant.

a

INSTRUCTION NO .....
The Court instructs the jury that if they believe from the
evidence that the metal gag· used by Dr. 1\lason ""as in ord.inary and approved use in the medical profession in perfortning similar operations, a.nd that the gag· was inserted bet.ween the teeth of plaintiff in the . manner ordinarily followed by surgeons in similar cases and with the care ordinarily followed by snrg·eons in similar enses, and ftirther believe that tl1e teeth of plaintiff ·were sho,..ccl ont, or loosened
~o that they came out, by plaintiff's a('t in hiting dowu on
the g·ag and not from any lack of care and Rkiii on defendant's
part, then they shall find their verdict [or the defendant,

Hr.

~Iason.

rag·e 24 ~

The court instruc.ts t.Iw jnry tlult if yon helieve
from tlw ovidenee that the defoudant, Dr. \V. J_i.
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1\fason, failed to use due and proper care as defined in
other instructions in and about removing the plaintiff's tonsils, that failure was negligence and if you believe such negligence was the cause of the plaintiff's injury by the loss of
lwr teet11, then you should find for the plaintiff against the
defendant Dr. "\V. L. Mason, and fix the damages according
to the evidence, ho,vever not to exceed the sum of $5,000.00.
The court instructs the jury that if you should find for the
plaintiff, that in determining the amount of your verdict,
you may consider the Plaintiff's physical injuries, physical
}Jain, and suffering mental anguish and her physical disfigln·cment. The extent and the permanency of the injury to
lwr mouth and teeth. However, in no event should your verdict exceed the sum of $5,000.00.
}Jag-e 2!5 } and after the jury had rendered their verdict for
the plaintiff against Dr. \V. L. Mason, one of the
defendants, as recorded, the Stuart Circle Hospital having
heen dismissed by the Court for lack of evidence by the plaintiff to connect. it in any way with the opera.ti~n performed on
the plaintiff before tlw jury had rendered their verdict, tho
defendant, Dr. \V. L. 1\rfason, by counsel, moved the Court to
~et aside the verdict of the jury and enter up final judgment
in favor of Dr. "\Y. L. 1\Iason, one of the defendants or grant
l1im a new trial upon the grounds that the verdict is contrary to the law' and evidence and without evidence to sup·
port. it. Upon which motion the Court set aside the verdict
of the jury and entered up final judgment for the defendant,
to which judgment and ruling of the Court the plaintiff at
once, then and tl10re, excepted and now on the 14th day of
IN ovember, 1928, wit11in the time prescribed by law, the plaintiff presents to the Judge of the Court this her Bill of Exreption Number 1, and prays that tl1e same may be signed,
~ealed, and made a part of the reeord in this cause, which is
nC'cordingly done.
BE-VERLEY T. CR.Ul\IP, Judge.
page 26}

(Seal)

CER.TIFICATE OF EVIDENCE.

The Court. e.ertifies that the following testimony, as deJlOted, is the evidence and all of the evidence adduced upon
the trial by the plaintiff and the defendant.:
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page 27 ~ EVIDENCE FOR THE PLAINTIFF.
AR.A~IINTA

HENLEY

was duly sworn and testified as follo,vs:

DIRECT
By

~Ir.

Selph :

EXAl\iiNATION~

.

Q. Your na~e is l\Il·s. Heuley 1

A. Yes, sir.
Q. You are the mother of ::Marguerite Henley!
A. Yes.
Q, Ho\v old is Marguerite llenley now¥
A. Sixteen.
Q. Tell the jury, l\{rs. Henley, the circumstances leadil1g up
to the operation on :.Marguerite, which was performed by Dr,
MasonY In other words, state when you first -went to. sec
Dr. Mason and from tha.t point on.
A. I \vent to see Dr. 1\!Iason on the Tuesday before the 27th
of July, and he told me then that her tonsils \Vou:Id have to
eome out, but tl1at he could not take them out until the
i¢lammation left her tl1roat. lie said, "You bring her back
next ~Ionday", and I did, and he said, "I think I can take
them out tomorrow". I said, "Dr. Mason, what is the charge
for the operation?" He said, "Thirty dollars cash or thirtyfive dollars time, it doesn't mal{e any difference to me wltich
way". Tuesday morning I brought her there at seven-thirty.
The nurse put her on the roBing chair and took her to t.he
operating room and in a little while she came hack and said,
"Dr. Mason wants to see you". She carried her to the operating room; of course they don't let parents go in the
operating room.
Q. Up to the time she was carried to the operating room
who had charge of your daughter; that is, did you or who
supervised preparing her, or t.11e preparation for
page 28 ~ the operation 1
·
A. The nurse brougl1t tbe ether jacket for her to
put on.
Q. Did they .go with her or take her out?
A. Yes, the nurse came in with tl1e rolling chair and carried
her ont ·and carried her to tJ1e operating room.
Q. Prior to this time, did your daughter have any trou~le
with her teeth f
A. Not a hit. She had never lleen to a. dentist.
Q. About how long was l\Iarg;nerite in the operating room 1

~Iarg-uerite
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A. I really don't know. I didn't have a watch. Of course .
it seemed a long time to me, being- her mother.
Q. Where were you?
A. In her room where they were going to bring her back,
sitting by the bed.
Q. What happened after the operation t
.A. Dr. !viason came down and said, '' \V ere any of her teeth
loose 1" I said, ".No". He said, "T'vo dropped out"~ I
said, "\Vhat?" l-Ie said, "The pressure of the gag pushed
t:wo out; one dropped out and I pulled the other out to keep
it from going clown her throat". I said, "It will certainly be
a shock to her". 1-Ie said, "Don't tell her until she reacts
from the ether''.
·
Q. Did you tell her?
A. I clidn 't have to tell her. \Vhen she reacted the first
thing she said was, "l\fama, my teeth are gone".
Q. When she was hrought into the room where you were
waiting, did she know wl1at was going on about her at tl1at
timef
A. Not a thing.
Q. "\Vas she unconscious~
A. lJ nconscious.
Q. About how long did she remain unconscious?
_l\.. It was probably hvo hours before she regained consciOusness.
Q. Did you have any further conversation with Dr. :rviason?
A. Later on in the clay I did.
page 29 ~ ·Q. 'ren the jury what ~vas the conversation.
A. The Assistant Superintendent came up he·fore that, and she came in and ·Said, "Well, it is all over".
I said, ''Yes, and two teeth are g·one; '\V"e trust our children
to nurses and doctors and this is what we get''. She said,
"Acc.idents will happen", and she walked out of the room.
I.. a ter on Dr. l\Iason came up and he was trying to show me
l1ow he put the gag in. I said, "\Yell, it was bad treatment
in the operating room if her teeth dropped out; her g·ums are
not hurting her now, not. one of them is dead; children's first
teeth don't drop out, they have to be pulled out". He said,
''Yes''. I said, ''~'here she is, fifteen years old and disfigured for life''. He said, ''·Of course it is up to me to pay to
l1ave them put baek again; I will do fhat now, I will see l1er
l1efore she leaves''. I asked for the teeth.
Q. Did you· get the teeth~
.A. I got one.
Q. \Vhere did you get that tooth 1
.
A. 1\Iy husband went do·wn to Dr. 1\Iason 's office the next
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day and get them; he didn't give them to me before she loft
· the hospital.
Q. Were you in Dr. l\Iason 's office?
A. No, I was not. I stayed at home with the girl.
Q. Did Dr. niason make any explanation to you in regard
.to how this happened t Did he talk to you about it 1
A. No, he did not.
· Q. When you told Dr. ~fason that it was bad treatment in
the operating room, what did he sayf
A. He didn't say anyth~ng about had treatment. I told him
I felt that I had not been told the truth about what happened in the operating room, and he said, ''If I operated
again I 'vould do the same thing·". I told him what the superintendent said and he shook his finger and said, ''She had no
business butting· in; I dou 't waut yon to bring anypage 30 ~ body in the case but me''.
Q. After you had carried your claug·hter home,
what was her condition? Did she complain to you in any
way?
A. She complained of her head being sore that day ~n the
hospital. \Vhen they brought her hack, I wanted to put tl1c
pillow under her head, and I raised her lwad, and she said,
'' Oh, mama, my head hurts''; and when I laid her down she
said the same thing·, "lVfy head hurts". \Vhen we left that
afternoon I went in the office to pay the bill ~md I told the
1udy. I was payi11g· the bill under protest. She said, "\Vhy~"
I said, '' T'vo of her teeth were pulled ont in the opera tiug
room". She said, "I didn't know she went in the operating
roon1; I thought she went in Dr. :Mason's office; then that bill
is wrong"; and she chang-ed the bill and put the operating
roo1n on there, and also the ether jacket.
Q. Did your daughter make any complaint wit.h regard to
the condition of her mouth 1
A. S11e said that day, after she reacted from the ether,
that her gums hurt her. \Vheu Dr. ~Ia:;.;on came up I hacl a
handkerchief hebveeu her gums.
Q. Have you naid Dr. :Mason?
A. I sent' him- a check for $30 for tho operation.
Q. Ifave you paid the hospital bill?
A. I certainlv did.
Q. I ~and you the bill of the Stuart Circle Hospital and
:v;k you to read that to the jury.
Note: \Vit.ness reads said bill in evidence to the jury as
.follows:
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R.ichmond, Va., July 27, 1926.
STUART CIRCLE HOSPITAL
Lombardy Street and 1\fonument Avenue.

1\iiss Marguerite Henley
3217 ~-,loyd Ave., City

319

Dr.

Room and Board for 1 day to date@ 3.75
Char·ges to date-operating room fee
Lying-in room fee
1\Iedicine
Dressings
Laundry
Telephone

$ 3.75
10.00
.10

.40

:··

.10

$14.35
Q.. vVhich item on that bill was added?
A. The $10, and the $.40.
Q. Ten dollars for the operating room 1
A. Yes, and forty cents for laundering the ether jacket.
Q. l-Ias Dr. lVIason ever cashed your check~
A. He had not tl10 last time I asked at the bank about it.
I haven't asked for some time.
Q. \Vas that cl1eck all rig·l1t1
A. It was a certified cl1eck.
Q. Did you have any fnrtlwr conversation 'vith Dr. l\fason
after the operation~
A. Well, yes.
Q. That is, several days after?
A. Yes, I did. I carried her down there on 1\Ionday after
she was operated on on Tuesday, and I told Dr. ~fason tl1at
I didn't think I 1wd been told the trnth about what happened
in the operating room. He said, ''If I had to operate again
I would do the same thing". I showed him the teeth and he
looked at one and said, "Tl1at is not her tooth". I had two
teetl1, one was a c11ild 's tooth and one was her oW11, and he
threw the other one away and said, "Tltat is not her tooth".
I told him what the Superintendent had said, ancl he shook
his finger and said, ''She had no bnshiess butting in; I don't
want you to bdng anyhocly into this hut me".
page 32 } Q. Did you write Dr. :Mason a letter?
.~. Yes.
Q. Did he reply to your letter1
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A. No, he did not. I called him twic.e ancT ·my husband
called him twice, and he said I would hear from him in a fe'v
- days. I waited three w·eeks and I didn't hear from him and
I went to see him.
Q. What did yon say to him 1
A. I said, ''Dr. 1\fason," I sent you a check''Q. I believe yon are relating a conversation several days
after the operation~
·
A. I sa"r Dr. 1\fason several times. \Ve w·ent there, my
husband and I, and I said 'Ye wanted $500 to take care of theexpenses for her teeth. He said he wasn't willing for that.
He wanted us to come in the afternoon but my husband
:couldn't do that. I told him w·hat we wanted and he said he
was not willing to do that. He said he w-as willing to pay the
dentist expenses. I said, ''In these days we want things in
black and white". l-Ie said, ''Yes, I expect to leave a little
something when I die". I said, "\Veil; I can't g·et anything
on a verbal statement". I showed him this statement of the
dentist, just what the bridges w·ould cost, outside of the wear
and tear of the teeth, and the care for her. He said, "That
is just what we want". He was anxious to write a check to
Dr. Cohn for the first bridge, hut I would not accept that.
Q. What was that 1
A. Forty dollars for the first bridge. Sinc.e then he has had
to put in another one 'vhich has cost us $100.
Q. Did Dr. ~Iason ever tell you that he 'vould be glad to
pay the ex.penses of the dentist 1
·
A. After I went there with my llusbancll1e said, "You will
hear from me tomorro,v' '. I didn't hear for three
page 33 ~ 'veeks and I went clown and I said, ''Doctor, I sent
you a cl1eck for the operation, but if you want another five dollars I have it here .now". He said, "That's all
right, you won't g·et any more bills''.
Q. Why did yon say that?
.A.. He had already sent me two bills after I bad sent him
a check for the cash price, he sent me hvo ·bills for $35. I
said, "Dr. Mason, what would yoli do if it 'vas your child?"
He said, "It depends on the circumstances". I said, "I want
to know what you will do; I would like to get it in black and
white". He said, "I will be glad to .pay the dentist's expenses". I said, "What about our time f" He said, "What
time?'' I said, "The time we have spent in going to the
dentist's office and in care for .her". He wrote that down
and gave it to me. I said, "Dr. 1\·fason, I thought you woi1ld
·do what was right about this thing, but yon haven't even
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shown me the courtesy to answer my letters''. He never said
anything.
Q. Is that his statement~
A. (Examining.) Yes, sir.
Said statement is here readin evidence to the jury, as follows:
Nov. 28-26

Will be glad to take care of expense of dentist an care for
her & time.
,V. L.

~IAS'ON.

By l\fr. Selph:
Q. I show you your letter of September 1, 1926, to Dr.
:Mason~Ir. Parrish: If Your I-Ionor .Please, we object. It is a
self-serving declaration.
The Court: It ca1~ only come .in if it is a part of a correspondence.

By ~Ir. Selph:
· Q. State whether that statement of Dr. 1\tiason
'vas g·iven tQ you after your letter that was 'vritten to Dr.
l\Iason on September 1·~
A. It was; it was in November, I don't know the date.
Q. After that letter1
A. After the letter, yes, sir.
Q. Did you go with your daughter· to the dentist?
A. I did.
Q. About ho'v many, times, have you any idea~
A. No, I have not.
Q. You went more tha~1 once, did you not~
A. Oh, yes. I think I 'vent about fifteen times altogether
for that bridge at different times.
·
Q. Has the work been completed on this young lady's mouth
now?
A. No. They cannot put in a fixed bridge until she is older.
Q. About how olcl1
·
A. Oh, I think somew·here about twenty-five.
Q. What dentist did you take her to 1
A. Dr. Herbert Cohn.
page 34

~
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CROSS' E:XAl\fiNATION.

By 1\Ir. Parrish:
Q. 1\Irs. Henley, have you a copy of the bill that Dr. l\Iason
sent you?
A. 1Hy lawyers have it.
Note: 1\fr. Selph here produced said bill .
. By 1\fr. Parrish:
Q. Is this the bill which was rendered you by Dr. 1\[ason ~
A. Yes.
page 35 ~
Q. And you paid that by check payable to Dr.
Mason?
A. I did.
Note: Said bill is here introduced in eYiclcnce before the
jury, and reads as follows:

0

Richmond, ,ra., Oct. 1, 1926.

102

Dr. to Dr. Clifton 1\I. :Miller,
·Phone Boulevard 1 Dr. "\Y. L. l\Iason, Stuart Circle Hospital
For professional services l\Iargaret.

$35.00

Received payment,

!ifrs. A. B. I-Ienley,
3217 Floyd Ave., City.

By ~Ir. Parrish:
Q. And you paid this bill to the lwspitnl, wl1ich is in evidence, by check to the hospital, I suppose?
A. No, I gave them cash money at the hospital.
Q. Did you ever come to any agreement with Dr. 1\[ason
about Dr. l\Iason replaeing the teeth?
A. No, I did not.
Q. Yon don't know any of tlw details nhont I10w the young
lady's teeth "Tere actually lost., do you'?
A. I was not in the operating roon1.
\Vitness

wa~

then excused.

lYiarguerite Henley, etc., v. Dr. W. L. Mason, etc.
page 36 ~
was
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l\IARGUIERITE HENLEY
sworn and testified as follows:

d~1ly

DIREC'l, EX.A1\1IN ...i\TION.
By lVIr. Powers:
Q.. Your name is ::Marguerite Henley?
A. Yes.
Q~ How old are you'
A. Sixteen.
Q. IIo'v old were you when this operation was performed
bv Dr. l\fason1
· A. Fifteen.
Q. Did you lose any teeth as a result of that operation?
A. I lost two teeth.
Q. Turn around to the jury and let them see your teeth.
Note: "\Vitness exhibits said teeth to the jury.

Bv 1\Ir. Powers :
· Q. W11o put the ether jacket on you, the nurse or your
mother~

A. The nurse put the ether jacket on me.
Q. "Who went. 'vith you to the operating room?
A. The nurse put me in the rolling· chah· and took me to the·
operating room.
Q. Do you remember when they started giving· you the
~nesthetic ~

A.
Q.
A.
Q.
A.
Q.

Yes, sir.
\Vho was aclmhiistering· the anesthetic 1
I don't remember.
Was it a man or a w·oman f
I think it. was a woman.
The nurse?
A. Yes, a nurse.
.
page 37 } Q. 'Vas it the same nurse who took you or went
with yon to the operating room 1
A. No, sir.
Q. Do you remember whether the nurse w·ho administ.ered
the am.esthet-ic was in the operating· room when you 'vent in,
or did she come in~
A. She was in there.
Q. Waiting for you to come in?
A. She took me in there; she c.ame in and got me.
Q. Who else was in there besided Dr. J\:fason?
A. The interne, and the nurse.
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Q. Do you know what his name 'vast
A. No.
Q. Did any one tell you he was an interne¥
A. No. I ~magined he was; he looked like an interne.
Q. Were those the only three three persons in the operating
room!
A. Yes, sir.
Q. Did the gentleman w·hom you deseribe as a.n interne take
any part in administering the anesthetic before you became
unconscious f
A. I don't know.
Q. What was the last thing that you remember being said
to you in the operating room~
A. Dr. !Iason told me to take it easy.
Q. Where was Dr. l\Iason standing?
A. On my rig·ht side.
Q. Who was sta.ndii1g on your left side 1
A. The nurse.
Q. Do you remember when the gag was ·placed in you1·
mouth~
·
A. No, sir.
page 38 } Q. Do you remember when the tube was placed
in your mouth 1
A.. No, sir.
Q. When did you first lean1 that your teeth had been
knocked out?
A. When I bec.ame conscious.
Q. Where were you then¥
A. I was in the room.
Q. The room in the hospital Y
A. Yes, sir.
Q. Did you suffer any pain from that 1
A. My gums were sore and my head 'vas sore.
Q. Did yqu suffer from any affection of those two teeth
before they were knocked out?
A. No, sir.
Q. Did you then go to a dentist f
A. No, sir, I did not. The dentist came to my house the
day after I was opera ted on.
Q. How long after that was it before you got a bridge of
two teeth?
A. About a week after.
Q. How long did you 'vear that bridge?
A. About seven months.
Q. Was there any pain ·or any uncomfortable feeling to the
bridget
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A. Yes, it was very uncomfortable.
Q. For how lotig?
A. For about three months. · ·
Q. How many times have you gone to the dentist up to the
present time Y
A. About fifteen times.
Q. To what dentist did you go~
A. Herbert Cohn.
page 39 ~ Q. 'Vhere is his office¥
.
A. Third and Franklin.
Q.. Did the dentist' ever tell you how long it will be before
he could put in a permanent bridge fo·r your teeth f
A. He said that I would be twenty-five.
Q. Before he could put in a permanent bridge?
A. Yes.
Q. Did he ever tell you why 7
A. Because my mouth would grow.
Q. Did he e'rer. tell you 'vhether there was any possibility
of injury to your other teeth on account of the bridge ljoh1g
in your mouthY
A. Yes, sir. He said he didn't know how much injury it
would do to the rest of ·my mouth.

CROSS' EXAMINATION.

Ry ~Ir. Talley:
.Q. ):Iiss Henley, you were asked a question a few minute~
ago by your attorney about who administered the anesthetic
in this case, and first you said you did not know but you
thought it was the nurse 7
A. I do think it was the nurse.
Q. Do yon remember seeing Dr. A. S. Hurt in the operating
room?
A. I remember seeing a man there.
Q. Where was he 1
A. Sitting in the chair back of me.
Q. And you thoug·ht he "\Vas an interne, did you?
A. Yes.
Q. Did he take any part at all?
A. I don't think he did.
page 40 r Q. you don't think he did administer the anesthetic?
A. I am not sure but I think the nurse.
Q. Had you ever been to see a dentist before the operation1
A. No, sir.
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Q. You doi1't remember anything at all about the operation after you began taking· the anesthetic 1 · .
A. No, sir.
By 1\Ir. Powers:
Q. 1\IIiss Henley, have you ever seen that tooth (exhibiting)
before~

A. Yes, sir.
Q. Is that your tooth f
A. Yes, sir.
Q. Is that a tooth that w·as knocked out in the hospital¥
A. Yes, sir.
Q. Ho"r long- is the root of that tooth f
A. The root is about a half an ineh long.
Q. Does that tooth show any decay around the root of it
at any place?
A. No, sir.
'Vitness was then excused.
page 41 ~

A. B. HENLEY
was duly swon1 and testified as follows:
DIR-ECT EXAl\IINATION.

By J\fr. Selph:
Q. Your name is A. B. Henley, is it not?
A. Yes, sir.
Q. Did you go by Stuart ·Circle llospital after the operation on your daug-hter to see Dr. 1viason with reg·arcl to this?
A. Yes, sir, I went down to see him.
Q. Tell the jury the conversation, or what happened at that
interview?
· A. I first went right into the room where my daug-hter was.
I saw the condition of her, and after staying in there a little while I went clo"rn to have a talk with Dr. l\fason. Dr.
.Mason was busy, he and not in l1is own ofnce, he "ras ·in Dr.
Miller's office, I believe it was. I waited around a little
while, I suppose about fifteen or twenty minutes. I was not
in shape to talk to nobody; I was pretty hot, to tell the trutl1.
Q. Did you see Dr. l\fason 1
·
A. I didn't see Dr. 1\tiason at all.
Q. 'Vhen did you see Dr. Mason 1
A. The following· day when I went down after the teeth.
Q. 'Vhat happened then 1 Did you g·et the teeth!
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A. I got one tooth and a child's tooth'; one of my daughter's teeth and a little child's tooth.
Q. What became of this child's tooth, as you have just
stated~

A. Well, the second-! don't remember the date but it was
a fe'v days later, my wife and myself went down to see Dr.
lVIason. I tried to get the other tooth, and he looked at the
teeth and took this tooth out and throwed it in the
page 42 } basket.
Q. What did he say1
A. He said that wan't Marguerite's tooth, that it was a
child's tooth.
Q. And threw it awayf
A. And threw it away.

Witness was then excused.
page 43 }

1\ir. Powers: If Your I-Ionor please, we ask that
Dr. W. L. ~1:ason called as an adverse witness.

W. L. MASON
.
was duly sworn and testified as follows :
DIR.ECT EXAlVIINATION.

By Mr: Powers:
Q. Doctor, your name is Dr. \V. L. J\.Iason, isn't it 1
A. Yes, sir.
Q. Your office is in the Stuart Circle Hospital, isn't it?
A. Yes, sir.
Q. Of course you remember the operation on ~liss Henley Y
A. Yes, sir.
Q. Wbo administered the anesthetic~
A. Dr. Hurt.
Q. At whose request!
A. I don't know at w·hose request, but he was there to do

it.

.

Q.. He was employed by the hospital to administer the
anesthetic~
A~ That's

right.
CROSS EXAM:INATION.

By ].;Ir. Parrish:
Q. Doctor lVIason, did the administration of the anesthetic
by Dr. Hurt play any part in the loss of Iviiss Henley's teeth 7
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A. Well, the anesthetic was given professionally, in the
usual way, and in the change of the anesthetic from the cone
which we use to put them to sleep, this cone has to be removed so as to give room to open the mouth and
page 44 ~ to work in the mouth-when this cone is taken off,
before we switch to suction and the ether machine
which gives the ether in the form of ether gas, air that has
been passed over ether ·by a motor pump, thi~ is administered
as quickly as possible after the removal of the cone.
Q. Just stick to the question I asked you. Did the administration of the· anesthetic play any part in the loss of Miss
Henley's teeth Y
A. I don't think so.
Q. Was he administering the anesthetic at the time that
Miss Henley's teeth were Ioosee1~d Y
·
·
A. Yes. The cone had been taken off and he was in charge
of the machine; the machine was giving the anesthetic.
Witness was then excused.
page 45 ~

HERBERT COHN
'vas duly sworn· and testified as follows:
DIRECT

EXA~IlNATION.

By Mr. Powers:
Q. Your name is Dr. Herbert Cohn, is it not 1
A. Yes, sir.
Q. What is your profession 1
A. I am a dentist.
Q. How long have you been practising?
A. I think about six years and seven months.
Q. Did you go to see a Miss Marguerite Henley at her residence? ·
· A. Yes, sir.
Q. At whose request Y
A. At the request of Mrs. Henley, and I 'vas referred to the
case through Dr. Bowman, a dentist here who is not practising at this time.
Q. Did you examine ~Hss Henley?
A. I examined her mouth.
Q. Was ·was the condition of her teeth?
A. The upper left central and the upper right central incisors were missing.
Q. The two front teeth in the .upper set?
A. The two upper teeth in the mid-line of the face.

Marguerite Henley, etc.,

~·

Dr. W. L. !1:ason, etc.

4CJ ·

Q. vVhat was the condtion of her gums 1
.
A. Well, her gums looked like gums do after teeth have
been extracted, slightly inflamed, slightly swollen.
Q. What 'vas the condition of her remaining teeth?
A. I did not examine her remaining teeth on the date of
that visit.
page 46 }- Q. Have you examined them since?
A. I have examined them since; how many days
after, I don't kno"r, but I examined her at the office ·within
two weeks after that. r~,he other teeth I think were very good.
There were a few cavities in them, but nothing so far as I
know wrong with her other eighteen front teeth. There were
n few cavities in the molars.
Q. Do the front eighteen teeth necessarily include the teeth
on either side of those that are missing?
A. Yes, I am including those.
.
Q. Examine the tooth introduced· here in evidence. Ilave
· you seen this tooth before~
·
A. That looks like one I have seen. I have seen one. Yes,
I think that is the one I have seen.
Q. What is the condition of that tooth r
A. That tooth is a perfect tooth as far as I can see.
Q. Would you mind saying, Doctor, ho'v far, apparently,
or in fact, actually, this tooth was imbedded in the gum or:
in the jawf
.
A. Well, now, that is a hard question. I cannot say because I did not see it. But I can see how far this tooth, if
the supporting tissues had been healthy, would have been
jmbedded.
Q. Tell the jury that.
A. Ordinarily the supporting tissues eome up to tlH~ tooth
and are attached, and this tooth shows the line of at.tachnwnt.
It is this little line running around the tooth. Thi:; i;.; tlw
enamel, that is the root part or the imbedded part. The
enamel of this tooth is proportionately longer than the rtwt-,..
I mean, to the average case..
Q. You examined the young lady's mouth; did yon find any
evidence that the gums were in a diseased condit.ion whGre the
two teeth were out?
A. No, I didn't see any disease of the Rnpportpage 4·7 ~ ing tissues of the rest of the teeth at all.
Q. You have made a temporary bridge for 1viiss
Henley, have you not?
A. I have made two restorations for !Hss Henley; one wns
a vulcanite or rubber affair to supply those tet~th ". hile l1er
gums were healing, so that she would have some, so that she
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would not have to go without teeth. I told her to wear that
for a while, while her gums were healing, that she would
need something more comfortable a little later. 'rhe presumption was that she would wear that from six 1nonths to
a year. I don't know how long she did wear it, but I can
tell you. (Consulting memorandums.) That \vas put in her
mouth on the 11th of August, 1926, tbe vnlcanite case, and. on
lviay 20, 1927, I put in a gold and porcelain rernovahle bridge,
because the rubber was irritating her gum and her gum was
getting right sore around the tooth and it was uncomfortable.
Q. How \vas this bridge placed in her mouth t If ow is it
held in¥
A. It is held in by the grip of little gold clasps around ~orne
of her back teeth.
Q. "\Vhen will a permanent bridge be put in?
A. Well, if we regard a fixed bridge as permanent, I would
not be willing to put a fixed bridge in :Miss I-Ieuley 's mouth
at her age, because her teeth are too thin and they are exposed in the process a great deal to the strain of the \vork,
so we thought it best to wait at least until· she \Vas twentyfive, considering· the thinness of these teeth.
Q. Is there any danger that this bridge will necessitate
other dental work on the remaining teeth 't
A. There is always a possibility of the decay of these teeth
under the clasps; where. the gold touches the teeth
page 48 ~ they cannot keep them as clean as if they \Vere exposed to the to·ungue and the muscles of the mouth.
Does that answer your question1
Q. That answers the question. 'Vhat is your bill, approximately, to date·~
A. You mean the restoration? I did other \York.
Q. For restoration.
A. I charged $40 for the first restoration and $100 for the
~cond.

Q. In the event that this bridge does require dental work on
the remaining teeth~ what will be the approximate c-ost of
that work~
A. I am very sorry, but I cannot give you any idea. There
is no telling what work may arise. This gold c.oml~s in contact "rith I have forgotten how many teeth, but as well as I
recall at least four, perhaps six.
Q. vVill that cause those teeth additional strain or wear !
A. As I said a few moments ago, those teeth cannot be kept
as clean as if there were nothing resting on them, and there
is no telling· what may result from that.
0
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Q. Will you put in any more temporary bridges between
uow and the time she is twenty-five?
A. That I cannot say. I am unable to say. If something
l1appens to the adjacent teeth, it may be necessary to do some
addition 'vork on those.
Q. Have you talked with Dr. 1\Iason with regard to tlus,
and if yon have, tell the jury what happened and what he
said:
A. Yes, I spoke to Dr. !fason, and he told me that the gag
-that he had the gag in the patient's mouth and the teeth
dropped out. It has ·been some time ago and I do not recall
entirely just 'vhat we talked about.
Q. Did Dr. Mason tell you to send your bill to himf
A. Yes, sir.
page 49 } Q. What did you say~
A. I told Dr. J\tlason that he had not eng·aged me
to do the work, that ~frs. Henley had engaged me to do the
·work and I 'vonld present my bill to her.
Q. Is it likely or possible that there will bf} a permanent
injury as a result of these two teeth being lost 1
A. The loss of teeth is always a permanent injury. The
loss of one tooth destroys in a measure the efficiency of the
whole mouth. No restoration can be as good as healthy,
11a tural teeth.

CHOSS

EXA~IINATION.

By 1\Ir. Parrish :
.
Q. Dr. Cohn, you testified that the supporting tissues in
1\Iiss Henley's mouth, as to all the other teeth that were uot
lost, appeared to he healthy. 'Vhat is your opinion with regard to the supporting- tissues of the two teeth that "\vere
lost!
·
A. I did not see those two teeth before the accident and I
cannot say.

By ~Ir. Powers:
Q. Did you examine the gum where the teeth came ont, tl1e
(~avity1

o

A. Yes, sir.
Q. Was the g·um or the cavity diseased in any way where
tho teeth came out that you could see 1
. A. Well, you understand, that is a rather hard question.
After the extraction of teeth there is always a certain amount
of infection there. If any one takes o1it a tooth, it is naturally

r
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infected in a sense; it shows inflammation and reaction to
infectioD: in the process of healing.
Witness was then excused.
page 50~

Mr. 8elph:

That is our case, Your Honor.

Mr. Parrish: If Your Honor please, counsel for defendants have some motions to make. Possibly the jury had better retire. (Jury then· retired.)
If Your Ho~or please, we move as to both defendants to
exclude all evidence up to this time as not being responsive
to the issues and not showing any. negligence. As to the defendant Stuart Circle Hospital we move that the action abate
as to them, on account of misjoinder appearing from tlH~
pleadings as shown by all the evidence of the plaintUI.
Note: Mter argument both motions were denied,- to which
ruling of the -Court both defendants except. (Jury returns.)
page 51 ~ .EVIDENCE FOR THE DEFENDANTS'.

W. L.

~IASON,

being recalled, testified as follows:
DIRECT EXAMINATION.
By Mr. Talley:
.
Q. ·Dr. Mason, are yon one of the defendants in this case'
A. Yes, sir.
Q..- Where is your office located f
A. Stuart 1Circle Hospital.
Q. Are you associated with any one?
·
A. Yes, sir.
Q. With whom?
A. Dr. Clifton ~Hiler.
Q. Where were you educated for your profession 1 .
A. ~t the University ~College of Iv[edicine and the Ne'v
York Eye and Ear Hospital.
Q. How long were you at each institution l
A. I left out the liemorial Hospital; I was four years in
the- colle-ge, a year in tl1e Memorial Hospital, and about eight
·
months in all in the N e\v York Eye and Ear.
Q. Do you practise generally, or have you made a specialty
in any branch of medicine~

0
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A. I have specialized in ear, nose and t.hroat; I do .someeye work.
Q. Do you know the plaintiff in this suit, ~Iiss ~Iarguerite
Henleyf
A. Yes, sir.
Q. Did you have occasion to operate on her in the summer
of 1926?
A. Yes, sir.
page 52 ~ Q. Please tell the jury just what the operation
was and the date if you can recall it?
A. I don't remember the date, it was in July, 1926; it was
. for the removal of the tonsils. ~Irs. I-Ienley brought her
daughter in to see .apout her throat. I advised her to have
her tonsils removed. If I remember correctly there was a little too much acute inflammation at the time to operate, and
I thought it better to put it off a few days until she ·was in
better shape, which I did. She came back at the appointed
time and went to the hospital and I proceeded to operate.
She was brought into the operating room, as has been stated,
by the floor nurse in a rolling chair, carried into the operating room and placed on the operating table. Dr~ Hurt, the
interne on duty at the time, started with the anesthetic. One
of the nurses was in the operating room, she was assigned
to the operating room at the time. The nurse that carried
the patient up carried the patient back. ~Hs Gale was in the .
operating room at the time.
Q. Did the hospital furnish the interne and nurse for the
operating room f
A. Yes, sir.
Q. Go ahead.
A. We proceeded with the anesthetic in the usual manner,
greasing tlie face, covering the eyes, placing the cone over
the face and applying the anesthetic by the drop method until they reach the state where we think they are deep enough
under it to proceed; at which time the cone is removed from
the face to give room to proceed with the operation, and the·
anesthetic is then continued with what we call suction and the
ether machine, a pump driven by an electric· motor which
forces air over a bottle of ether, which air takes up
page 53 ~ the ether vapor and deposits it in the patient's
mouth by a tube which is hung· so as to carry it
direct into the patient's throat. If it was not· done in that
way the patient \vould awaken before the operation started
hardly.
,
Just after the cone is taken off and before the tube is put
in the mouth we put in a.· gag to hold the mouth open. The
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nostrils are stopped with pieces of cotton and the gag is in·
serted. 'Vhen Dr. Hurt turned on the ether machine, it comes
on in a vapor, and it almost always causes some disturbance
in the patient. The patient. seems to be in a state of complete
.Anesthesia in which it would be possible to do an appendectomy or cut off an arm or a leg; but the jaw muscles, being the last to give up to the ether, are always rigid and set,
and when the ether is .changed from the cone to the machine
there is always some struggle, a biting down on the gag and
causing the muscles of the body to twitch; and L placet! the
g-ag· in her mouth accordingly so that it would stay open when
the change ·was made to the machine. I proceeded with the
operation; I ha-d only one instrument in n;tY hand, the others
were on the table; I inserted the gag, sta~·ted to open her
mouth, and he turned on the ether from the machin,~, at which
time there. is considerable gagging and chewed down by the
patient. I always hold my hand on the gag· at this stage, be.
cause sometimes they chew down and then open the mouth
and chew down again, to keep it from d·ropping out. It was
just at this state that the young lady chewed down and her
tooth buekled foward, it didn't drop down, from the pressure
of the jaws coming together. Apparently one tooth 'vas a
little longer than the other, and when it gave way the pressure wcilt on the other tooth and it broke. The first tooth
bulged out so far that it was practically loose on the Jjp, and
I took my finger and took it out; and as the other tooth wns
liable to drop in her throat and cause trouble, I
page 54 ~ took that out .
.Q. And proceeded with the operation 1
A. And proceeded with the operation.
Q. llave you got that g·ag here Y
A. Yes, sir.
Q. 'Vhile 've are 'vaiting for that, will you please tell 11~ t.o
whom the gag belongs?
A. It belongs to Dr. Clifton ~Eller.
Q. vVith whom you a·re associated 1
A. Yes, sir.
Q. It did not belong to the hospital, did it?
A. No, sir.
Q. 'Vill you, if you can, demonstrate to the jury how tlmt
gag worked?
A. This gag fits on the front teeth.
Q. Can you show on your own month ·v
A. Yes, sir. This (indicating) is for the lower and upper
teeth. It goes in so (illustrating.) You can look at this gag
and see that it has a small amount of give to it; but .you see
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when it opens, pressure on this end 'vill not close it, it has
to be released by a little presure like this. It opens as the
mouth opens, so that it will not fall out; it keeps pace with
the teeth; and while there is a small amount of give, it does
not allow the mouth to close; you have to place your hand on
it like this to close it.
Q. You have testified that the first tooth buckled out and
the second tooth was pushed out and was loose so that you
l1ad to remove it to keep it from going down the windpipe?
A. Yes, sir.
Q. Was either tooth broken~
A.· Not to my knowledge.
Q. Would you have kno'vn it if it had been 1
A. Yes.
pag·e 55 } Q. vVas any instrument used by you to strike
against the teeth?
A. No. This (gag) was the only instrument I had used at
the time.
Q. Yon had not picked up any other~
A. Nothing. This was the first procedure.
Q. Do you know whether that is the gag that is usually used
by the leading practitioners?
A. It is the universally used gag. There is another model
that I have here to_ sho'v you. It is the same model except
that it carries the light.
Q. The light would not prevent anybody from biting clown
on it, would it?
A. No; but that is the only difference in it, that little attachment for a light to shine down the throat. The little piece
on there is simply for the light·attachment.
Q. Are you connected \vith Stuart Circle I-Iospital in the
capacity of employer and employee?
A. ~Iy connection there is simply my association 'vith Dr.
Clifton ~filler, and he is a stockholder in it and on the staff.
I have nothing to do with the hospital.
Q. You are not on the staff?
A. No; I am only an associate.
Q. You are not employed by the hospital?
A. No, sir.
Q. I understand that the interne and nurse were furnished
l1y the hospital?
A. Oh, yes.
Q. And their compensation is part of the hospital fee?
A. I don't know that it is. ~Iy impression is that the nurse
was in training there for some little time, or until she com-

r-
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pleted her training-. I don't know whether they
page 56 ~ get some little compensation; th~y probably do.
The inte1·n is there in the same way; he probably
·
gets a small compensation.
Ql. You do ·not employ either one of them 1
A. No, I have nothing in the '\Vorld to do with that.
Q. To what extent is chewing down on the gag observable
in operations of this characterf
A. In this character you practically always get it in people
over nine or ten· years old. Little children are anesthetized
more easily and maybe knocked out, they. may be completely
knocked out when you start. Over that age we frequently
have it; frequently we have to take out the gag and start
again, stop and start, before we get them relaxed enough to
operate.
Q. I understand your statement to be that all the interne
or the nurse did was help give the anesthetic~
A. Yes.
· lVIr. Powers : If Your Honor please, I think the question
is entirely leading in stating· '\vhat 1\rlr. Talley understood.
By Mr. Talley:
Q. Tell exactly what you did in reference to the operation,
exactly what the interne did and what the nurse did Y
A. The interne gave the anesthetic. The nurse just stood
by to be there in case I wanted her to give me anything I
called for; and probably held in her hand the other en{! of
the tube that was used for sucking out the blood.
Q. Were the tube and gag inserted by yout
A. Yes, sir.
CROSS EXAl\tiiNATION.
By Mr. Powers:
.
Q. Dr. Mason, there are three stages when you give an
anesthetic, are there Y
page 57 } A. Yes.
.
Q. The first is conyulsions, is it¥
A. That's right.
Q. The next .is the operating stage, when a person relaxes
and there is no motion at all?
A. Not altogether.
Q. Do you mean to tell the jury that you do not give enough
ether so there will be twitching of the muscles Y
A. No.
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Q. Why was it so with Miss Henley 1
A. Because frequently the throat and jaw muscles do not
relax, and if you do not watch that stage the patient will get
too much ether.
Q. I did not understand. Do you have to wait until that
stage is over~
A. Oh, yes.
Q. In many cases you take the gag out when they begin
to chew down, do you f
A. Yes, when they begin to turn blue and begin to suffocate you have to do it.
Q. Are they chewing 'vhen they suffocate?
A. If· they turn blue, they don't g·et enough air and we
take everything away, don't give them any more.
Q. Didn't you, a few minutes ago, in answer to 1\-Ir. Talley's question, -state that you closed the gag 'vith your finger,
and that it followed the teeth as they opened and closed?
A. Yes.
Q. In a number of cases when you are removing tonsils
the patient chews f
A. Not when yon remove the tonsils.
Q. Do you take the gag out?
A. Yes.
page 58 ~ Q~ Did you see 1\iiss Henley chew on the gag?
A. Yes, sir.
Q. vVhy didn't you take the gag out~
A. It happened to come open just like that (illustrating).
Q. vVhen her teeth started to come out, did you take out
the gag?
A. I started to.
Q. Have you the type of gag that you showed last~
A. Yes.
Q. Where does that work T
A. Away back in here (indicating), on the jaw.
Q. r~rhat is a. safer instrument to use than the other, isn't
it 1
A. I don't know that it is. It is a very old-time gag.
Q. Isn't it safer than the other one?
A. I wouldn't say so. It might crack off the teeth back
here.
Q. Will you say it is not safer?
A. No.
..
Q. If that is the case, why did you change~
A. You can't work with that gag; you have to get one that
'viii go back. There are two models. This gag might create
more trouble.

r-- ·-· -
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Q. Is it not a fact that you, as a surgeon, know that you
should not start to P.erform an operation until the patient is
sufficiently under the ·influence of the anesthetic to prevent
movement of the muscles f
A. Yes. I had not started the operation.
Q. "'\Vho determines that?
A. We generally ask the anesthetist if the patient is ready ·
to start. They say yes or not.
Q. Do you rely on what they tell you?
A. A.s- a rule.
page 59 ~ Q. This young lady had not taken enough ether
to prevent movement of the muscles, had she?
A. That's right, of her jaw.
Q. That was one of the main places that you were getting
at to operate, her jaw?
A. Yes.
.
Q. You know that it takes longer for those muscles to relax
than any other part of the body?
A. Yes. How much longer depends on the individual case.
Q. Do you tell that from the patient himselfY
A. As a rule.
Q. Did you tell in this case from the patient~
A. No, not until I tried.
Q. Do you mean to tell the jury that you put the patient
under the influenee of eithe·r and then try to operate~
· A. No; I try to get the mouth open.
Q. Did you try in this case 1
A. Yes, sir. I don't think you understand exactly. I say
that as so_on as the gag is put in, the stimulation from the
ether driven by the machine practically always causes some
gagging and choking. ·vvith each patient it is a different
thing; you can't tell how much it is g·oing to be.·
Q. Do you mean to tell the jury that ether stimulates instead of putting· the patient to sleep?
. A. Absolutely.
Q. That would be a disadvantage, wouldn't it·?
A. It would stimulate the jaw and throa.t muscles.
Q. Why do you want to stimulate them~
A. "'\Ve don't want to stimulate them, but we can't help it.
Q. Yon say that after that happens, they begin to gag and
chew down?
A. Yes, they always do.
·
. page 60 ~ Q. You said a few minutes ago that you had the
gag and your fingers placed in 1Iiss Henley's
mouth and had just beg·un to open it1
A. Yes.
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Q. And you had another instrument in your hand?
A. No.
Q. Didn't you testify on your direct examination that you
l1ad an instrument in your hand when Miss Henley's mouth
"ras one-fourth open?
A. This (gag) is the instrument.
Q. Wait a minute-and the other instn1ments were on the
table by you?
A. Yes. ·
Q. Then you had another instrument in your hand, did you Y
A. Only one gag.
·
Q. Both gags 1
A. I had not reached for the other one.
Q. Didn't you say that you had another instrument in your
hand1
A. No, I beg your pardon; I had not touched another instrument.
Q. If the patient had been sufficiently under the ether~ she
would not have chewed down on the gag, would she?
A. Probably so, and probably she would have been in a
stage that would be exceedingly dangerous to life.
Q. How many times did she chew down on the gag?
A. Probably a couple of times.
.
Q.. Do you mean to say that you could not get the gag out
before she knocked her teeth out? ·
A. No, sir. You· notice there is a hook on the gag which
the teeth follow.
Q. Didn't you say that she started chewing when her mouth
was about one-quarter open?
· A. About one-quarter, yes.
page 61 } Q. Will you sho'v the jury how hard the gags
are to open-I mean, with the fingers Y
. A. (illustrating·.) Oh, not hard.
Q. You can flip them out?
A. Yes, no,v, but they hook on the teeth.
Q. If you had them in my mouth, could you thro'\v them ·
open?
A.. No, sir.
Q. Why?
.
A. When tl1e patient's teeth come down, they come right
down that way (illustrating).
Q. V\Tith the mouth wide open?
A. No, about that far (illustrating).
Q. Far enough to get the gag in?
A. Yes, but the teeth follow them down. As soon as it
happened I grabbed this little thing here (indicating).
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Q. Didn't you just say that you had your hand on them all
the time?
·
A. Yes, but I might have looked around.
Q. Do you mean to tell the jury that after the gag was in
her mouth you took time to look around Y
A. Probably to the ether machine or to look at her face.
Q. How far was the ether machine from the patient~
A. On the side.
Q. So if you looked at the ether machine, you did not look
at her mouth, did'you Y
A. I looked at her mouth and saw her teeth coming down ..
Q. .And then you looked at the ether machine?
A. Yes.
Q. Why didn't you take the gag out before you looked at
the ether machine~
A. Because ninty per cent of them bite on them. "\Ve don't
pay any attention to that.
page 62 ~ Q. Do you mean to say that you put that thing
'
in a patient's mouth and let the patient bite down
on it and don't pay any attention to itt
A. Exactly so.
Q. Do you do that in all of your operations!
A. Yes. Everybody does.
Q. If this young· lady .was not sufficiently under the anesthetic, that was not any fault of yours, but was the fault of
the interne of the hospital, was it!
~fr. Parrish: If Your Honor please, we object to the question. He cannot ask the witness for his personal opinion
on a matter like that.
Mr. Powers: He testified that he relied on what the person giving the anesthetic told him, that he listened to him,
and if they say that the patient is sufficiently under the influence for him to go on, he goes on.
The Court: Better ask him how the anesthetic was given
and whether he intervened at the proper time. The other
question is too general; it is ~imply asking for an inference
from the evidence.

By Mr. Powers:
Q. Was the anesthetic properly given!
A. I think so.
Q. Do you know?
A. As far as I know, it was.
Q. vVould you say that you kno'v it was notY
A. No.
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Q. Would you say that you kno·w certainly that H was f
A. Ye·s.
page 63 ~ · Q. Was it given by Dr. Hurt?·
A. Yes, sir.
Q. And he was the internet
A. Yes.
Q~ How long had he been there f
A. I think he came in June.
Q. Had he given it before?
A. Yes, he had given some for me. .
Q. Do you know what college he graduated from?
A. I think he is a graduate of the University of Virginia.
Q. And he had only been a graduate and passed his medical
examination one month 1
A. I don't know w·hether he had passed the Board before
he came in; I am not sure.
Q. vVould you say that he had taken the examiuation before
the Board before he came in there? ·
A. I wo~ldn 't say whether he had, or had not.
Q. You would not say he had not 1
A. No.
Q. And you would not say he had~
A. No, because I don't know when the board met.
Q. Didn't you say a while ago that _you asked him wl1ether
the patient 'vas sufficiently under ether, and he said yes?
A. Yes.
Q. And you didn't know whether he had passed t.he Board,
or-not?
A. No. It was not ·up to me to know.
Q. You took his 'vord for it, did you 1
A. Yes.
Q. Isn 't·it up to you to know the qualifications of the person who is administering the anesthetic for a patient of yours
who is put under an anesthetic?
page 64 ~ A. Yes. I assumed that they would not have him
there if he 'vas not qualified.
Q. But you asked no questions at all, did you Y
A. No.
Q. You relied on the hospital to furnish you a proper person for administering the ether, didn't yon?
A. Exactly so.
Q. So the hospital had a part in the operation Y
A. No"t the operation, no.
·
Q. Didn't they receive compensation from this young lady
as a patient there~
A. Yes-not for the qper~tion but for the hospital.

62

Supreme Court of Appeals of VIrginia.

Q. Do you rent the operating room, or make any comptmsation to the hospital for letting you remain there and per·
form operations in their operating room?
A. No, sir. Dr. ~!iller attends to that.
Q. And you are a partner of his, are you 1
A. Associate.
Q. Dr. ~filler pays the hospital a certain amount each
year for the hospital to let him remain there and operate in
their hospital?
A. That's right.
Q. So part of the fee from this operation the hospital got:,
did it1
A. 'Veil, when he paid the rent, I suppose so.
Q. Didn't you say just now that they got part of it 1
A. He does, yes, sir.
Q. vVho gets the rest?
A. We divide at the end of the month.
Q. When you chage $50 for performing an operation, how
much of that $50 goes to the hospital?
A. Well, they don't know anything about what
page 65 ~ we charge.
Q. And you all do not pay anything for the nurse
and the interne?
A. No.
Q. That is taken care of by the hospital, is it f
A. That is taken care of by the hospitaL
Q. Do you put the gag in before the ether machine is started
up?
A. Yes. The patient is in a kind of quiet state then.
Q. vVhy do you put the gag in before yon start the ether
machine1
A. Because the mouth is so tightly clinched after the machine is started that I could not get it in for probably ten or
fifteen minuets, and might submit the patient to ether too
long·.
Q. Do you mean that under ether the jaws arc so tight and
strong· that they cannot be moved~
. A.. Absolutely. You might cut his foot off or. do an appendectomy on him without getting his mouth open.
Q. Do the muscles relax at all during· an operation?
A. Which muscles?
Q. Any muscles.
A. Sure.
Q. Then there is a difference between those and the jaw
and throat muscles~
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A. Absolutely. If it was not, your patient would die in a
very fe,v minut~s.
Q. If those muscles relaxed 7
A. Yes. The heart is a muscle, and it does not stop beating;
the respiratory muscles keep on moving-.
Q. \Vere this young lady's muscles so strong in her head
and face?
A. In her ja,v.
Q.. Were they so strong that the ether had no effect on
them¥
A. If you keep on giving it long enough you will get them
relaxed.
page 66 } Q. \Vhy clidn 't you do it in this case f
A. Because it is out of the ordinary routine to
do that. You can't risk a patient's life. I relaxed them
enough to get her mouth open.
Q. How often have you had this happen?
A. Whatf
Q. l{nocking out teeth.
A. I never knocked out any.
Q. I mean, with the gag~
A. I can't tell you the number of times. They were all
the first teeth.
Q. The c.hild 's tooth that you gave ::1\'!iss Henley, was that
ln1oc.ked out 1
·
A. I don't kno-w 'vh~re it came from. I can explain that
to you, I think. '\Vhen l\ir: Ifenley asked for them I phoned
to the operating room and asked the nurse if she could look
around and find them and send them down to me. The -nurse
looked around the ope1·ating room, it was not the same nurse
·who was there at the operation, and she sent them down to
me wrapped up in a little piece of gauze, or something. When
I opened them I immediately sa'v that one of those teeth was
a child's tooth a11d I threw it away.
Q. Did not l\{r. Henley take them home with him and bring
·them back?
A. No, I think I threw· the first tooth right away. He might
lwve, I am not sure about that.
Q. You say that they have all been the first teeth of children that you have knocked out?
A. Yes. Lots of times I pull them out.
Q. vVhen I say that, I mean knocked out by che·wing on the
closed up gag.
·
page 67 ~ A. Lots of times I take them out, fearing that
they will go when they are chewing down.
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Q. Lots of times the teeth are pulled befo~e you put in the
gagf
.
A. In little children when they are loose at the root and
will drop out.
Q. I understood you to say a few minutes ago, that a cl1ild
or chi,ldren younger than :hEss Henley, in administering the
ether they go under easier t
A. Much easier.
Q. ·.And d6 no chewing at allf
A. Very little. .A child is much more easy to anestlu~tise
than an older person.
Q. If it is not dangerous to a child to administer enough
ether for the muscles of the jaw·to relay, why was it a dangerous thing for Miss Henley¥
A. Because they relax much more easily than they do after
they are ten years old.
Q. It would take much more ether for an older person 1
A. Yes.
·
Q. Then the amount you give a child is not danget·ous?
.A. It depends on the development of the musclef). · The
older they gro'v the more they develop the muscles.
Q. The quantity of ether that you· 'vould give a child
younger than ~fiss Ifenley knocks them out, but would have
hardly any effect on Miss Henley, is that correct 7
·
A. That would depend entirely on the age of the child.
Q.. A child nine years old!
A. I wouldn't say that much.
Q. It would not have any effect on J\.fiss Henley, would it f
A. Yes, it would have considerable effect in my judgpage 68

r

m®l

·

Q. \Vouldn 't she be sufficiently under the anesthetic to perform an operation 7
A. S'ome operations probably.
Q. In any case, if you operated on her and operated on a
child nine years old,· what effect on lVIiss Henley would the
quantity of ether have that you would have to give to a child
nine years oldY
A. I can't say that; I don't think anybody can.
Q. Who runs the ether pump 7
A. It runs itself.
Q. Who cuts it on?
.
A. The anesthetist ge~1erally.
Q. That would have been Dr. Hurt in this case1
A. Yes.
Q. Who cuts it offf
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A. Maybe the nurse cuts it off. Sometimes I reach over
and cut i1 ofi whe11 l finisli,
Q~ Did you cut it off this time?
A. I don't remember whether I did, or not. It is not cut
off until we finish operating.
Q. Who pu~ the tube in Miss Henley's mouthY
A. I am not sure whether I put it in, or Dr. Hurt. It is
just a matter of taking it from the nurse's hands and hook-.
ing it in the mouth.
Q. Did the nurse hand it to you in this case?
A. She generally stands and holds those things ready for
us to receive them and hang them in the mouth.
Q. Did the nurse hand it to you in this case?
A. She generally stands and holds those things ready for
us to receive them and hang them in the mouth.
Q. Dr. 1\iasou, could any of those teeth of Miss Henley's
have been pushed back and braced~ .
A. I was afraid to run the risk. I don't think I could have
done that.
Q. Have you ever done that·f
·
1\... No, sir.
page 69 ~ Q. Isn't it a fact that it can be doneY
A. I wouldn't even say that, I don't know.
. Q. 1\{rs. Henley asked you that question, didn't she 7
A. Yes, sir.
Q. And your reply was that other things were too ser.ious
at that time, was it i
A. Other things too serious that might happen.
Q. Had you removed the tube from the mouth when the
serious things might happen'
A. One serious thing that might happen would be to leave
a loose tooth ready to fall into my hands almost dangling,
ready to be inhaled into the windpipe or lungs, 'vhich· 'vould
have been in mv opinion a very serious affair.
Q. You do not start operating· until you get the patient's
mouth wide open 1
A. Yes, sir.
Q. Had you started operating before this tooth jumped
out?
A. No, sir.
Q. Had you started operating before the second was
knocked out 1
A. No, sir.
Q. Did her mouth close after they came out Y
A. Yes, it followed the gag right then.
A. And closed up 7
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A. That's right.
Q. You had no difficulty in putting the other gag in,- did
you¥
A. I think I caught her in between; I probably stopped
·
the ether machine; I caught her in a quiet state and slipped
the gag in.
Q. Did you have any trouble in putting the gag in~
A. No.
pag·e 70 ~ Q. Then a person's muscles of the jaw and face
are not· so tight 1
· A. Well, if you take this, you can overcome any muscles.
Q. If the muscles of the mouth were shut so tight that
you couldn't get it in, how would you get in there 1
A. As soon as you cut the ether machine off they relax.
The mouth may not open enough to operate, but you can get
it opened enough to start the gag. That is just what 've
did in the beginning; you get opening· enough to start your
gag.
Q. This (gag) goes inside the mouth, doesn't it¥
A. Yes.
1
Q. On the upper and lower teeth f
A. That's right.
Q. This covers the two teeth that came out?
A. Yes.
Q,. It was about that far opened (indicating with gag)?
A. Hardly that, no.
Q. Say this much f
A. 1\faybe a little bit less.
Q. About that much~
A. About that.
Q. Do the lips cover this part 1
A. Yes.
Q. Can you tell me how you ·saw the two teeth coming out1
A. No, the lips don't cover that. Let me put it in my
mouth and show you what shows (witness illustrates).
Q. Could you see the hvo teeth coming out~
A. Yes, like that.
Q. You could see the two teeth coming out with that gag
that way?
A. No. I did so (pressing gag together).
Q. How did you know her teeth ·were coming out 1
A. vVhen her teeth buckled, the gig did so (ilpag-e 71 ~ lustrating).
Q. Does not the lip cover up the gag?
A. No, not enough to keep the teeth from showing.
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Q. Don't lift up your lip. You didn't I1ave your finger on
l1er lip. The teeth "rent up under the gag?
A· No, they didn't go under the gag; they stuck out like
th1s.
Q. The tooth was in this position, 'vas it?
A. That's right.
Q. And you kept the gag against the teeth?
A. Yes.
Q. And you tell the jury that the gag kept coming down
this way1
A. That's 'vhat it did, and the biting edge of the tooth
.stuck out.
By ~fr. Talley:
Q. Doctor, where is Dr. IIurt at this time7
A. Out at ~fayo Brothers' Clinic.
By Mr. Powers:
Q. What is he at l\fayo Brothers for?
A. Taking a course in surgery.
Q. lie had not completed his course in surgery when he
came to the Stuart Circle IIospital?
A. -v.,rell, he is taking a post-graduate course at Mayo
Brothers' Clinic too.
By 1\fr. Talley:
Q. Explain what l\fayo Brothers' Clinic is.
A. It is for post-graduate work. l\fen who have been practising· for ten or fifteen years may go there to
page 72 } brush up.
Q. ~here is it'
A. Rochester, ~Hnnesota.

Witness was then excused.
page 73 }

1{. S. BLACI{WELL,
was duly sworn 'and testified as follows:

DIRECT

EXA~fiNATION.

By :Nir. Parrish:
Q. You are Dr. Karl S. Blackwell1
A. Yes, sir. Q. Are you a practising physician and surgeon?
A. Yes, sir.
Q. Do y;ou live in R-ichmond?

,

--
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A. In Richmond.
.
Q. How long have yon lived here¥
A. .About twenty years.Q. Will you tell us something about your education as a
physician and surgeon 1
A. I was educated at the University College of Medicine,
and then I went to Vienna for hvo years, and I was in New
York about a year, and then came back here.
Q. Were you studying· while you were in Vienna?
A. Yes, sir.
Q. What line or surgery are you now engaged in 1
A. Eye, ear, nose and throat.
Q. Ho'v long have yon been engaged in that?
.A. About fifteen years.
Q. Here in Richmond~
A. Yes.
Q. .Are you accustomed to performing the operation of the
removal of tonsils Y
A. Yes.
Q. Did you hear the testimony of Dr. ~Iason in this case!
A. Yes.
page 741~ Q. In his testimony he described the method
'vhich he followed in operating or in preparing to
operate for the removal of Miss Henley's tonsils. Will you
state how the method he followed disclosed by the evidence
compares with the method followed by surgeons of good standing· in this locality?
A. Well, so far as I know it is the accepted method. It
is exactly the 'vay I do. I might say that I use this instrument (one of the gags previously exhibited). One of these
people, Camden people, spent a tremendous amount of money
:finding out the ·best gags, and they spent a tremendous amount
of money perfecting this .gag which is the one I use and I
think the one that is universally used here.
Q. Is there any difference in principle between the gag
yon use and the one that was nsep by Dr. Mason f
A. None at all.
·
Q. Do they operate on the same principle Y
A. The same principle exactly.
Q. You have heard the testimony as to the insertion of
the gag by Dr. ::1\{ason after the cone had been removed hut
before the tube had been inserted in t.l1e mouth. I ask you
how dose that compare with the usual and accepted practise
in such cases in this locality?
A. That is the only way· it can be done satisfactorily.
Q. Why?

----~-----,
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.A. For the reasons which he gave. You have some rigidity
usuaUy at the time you start with the ether, but the.minute-~
you start to vaporize your ether you produce rigidity of the
muscles of the jaw which makes it p·ractically impossible then
to put in a mouth gag·.
·
Q. You mean that after the tube is put in, the rigidity is
then produced?
.
·
page 75 r· A. Yes. It .is something that is very hard to explain to you gentlemen, but the thing to watch out
for is not to give the patient too much ether, and there is a
point over which you might step that we all are tremendously
worried about all the time; and it has been found not in one
operation but in hundreds of thousands of operations that
there is a point that you have to watch and get it in before
you step too far. Tha.t is their custom generally.
Q. The description given by Dr. :.Mason of the stage that
the patient had reached in anesthesia when he started to insert the gag, how was that compared with the stage of the
game when it is usually inseretd by reliable surgeons in your
line?
A. It is just the same.
Q. How long have you ki1own Dr. ~{a sonY
.A. Probably fifteen years, or longer.
Q. Are you familiar. with his reputation as a surgeon!
A. Yes. I have operated with him and he has operated
with me. I have helped him in tonsil operations and he has
helped me. He is just as capable as anybody.
Q. What is his reputation in Richmond among surgeons
who specialize and are skilled in nose and ear and throat
diseasesY
·
A. He is considered as just .as capable a man as we hav:o
here, just as high as any.
·
Q. In the course of your operations for the removal of tonsils, have you had occasion to observe che,Ving down on the
gag when ether is turned on through the tube as Dr. Mason
described t
A. Yes.
Q. In what number of cases have you· observed that in
persons over twelve years oldY
A. Quite a large percentage of cases. I have no record, but
quite a large percentage.
page 76 ~ Q. Is that chewing down strong?
A~ Sometimes quite strong. Th~re is no way in
the world to tell how strong it is going to be, or how long it
is going to keep up. S'ometimes it is one bite and over; some
times they bite quite a good deal.
.
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Q. Is that chewing down on the gag, or is it not, regarded
as a usual surgical risk in that kind of operation"?
A. It is, always.
Q. Is there anyway in which the surgeon can prevent it~
A. None that I kno'v of except as soon as you see it and
know that it is going to occur, take out the mouth gag.
CROSS

EXA~IINATION.

Bv 1\:fr. Powers:
"'Q. What do you mean by it being a usual surgical risk~
.Do you mean that the surgeon risks it, or the patient~
A. I mean that in operating on any person there is a certain risk from the anesthetic.
Q. And the doctor has to take it f
A. The doctor has to take and the patient has to take il..
Q. Ho'v many patients have you advised of the risk of thei1·
pushing teeth out by the gag of a tonsil operation?
A. None.
Q. Why haven't you told them f
A. I just haven't done it.
Q. If it is a. risk to the patient, why don't you tell them 1
A. We don't handle the business that way. The less yon
tell them of the risk the better it is ..
Q. For the doctor or the patient t
A. For the doctor and the patient. I might get some ether
in the eye and put the eye out; I don't tell them
pag·e 77 ~ that.
Q. I:-Iow many teeth have you pushed out iu yon r
operations f Have you had any pushed out 'i
A. Yes.
Q. IIow many f
A. I don't know.
Q. Who was the patient·?
A. I don't know.
Q. How long agq?
A. Probably a year ago.
Q,. If you remember the year, can't yon tell wl1o the patient was~
.A. No. It was some child.
Q. How old?
A. Probably six or seven years old.
Q. Do you remember who it was?
A. No.
Q. -How do you remember the patient was s1x or :;even
y~ars old?
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A. I don't remember it was six or seven years old.
(~. Didn't you just tell the jury it was six or seven years

old~

A.
Q.
A.
Q.
A.
Q.
A.

Yes.
~rhat

was the first teeth~
Yes.
They come out very easily sometimes, do they not¥
Yes.
·
And you may have even pulled them out 1
Yes.
Q.. Do you know whether they were pulled or pushed out?
A. No.
Q. You can't tell the jury if any of them were pushed· on t
in your operations, can you'
page 78 } A. I can't say whether they were pushed out or
came out. It is the same process, yes. Q. When you see them chewing do·wn on the gag, I think yon
told the jury that when you see they are chewing hard, you
remove it~
.A. Very hard, yes.
Q. The first pressure does not usually push them out, does
it?
A. It depends on how hard the first pressure is.
Q. Do yon l~now of any that were pushed out on the first
pressure!
·
.A. No, I don't know that I have.
Q. Dr. Black\,~ell, have you heard the reputation of Dr.
1vias.on discussed among the surgeons of Richmond as to his
capability of performing operat~ons on diseased tonsils 1
A. No, I don't know that he has ever been brought up before a committee and a statement made.
Q. Has it been discussed about these two teeth being pushed
out among the medical profession since it happened'
.A. Not that I kn.o\v of. I knew nothing about it un1il yesterday.
Q. If Dr. ~fason had taken the gag out-you heard him
testify-would tl1is have happened~
A. If he had taken it out when i
Q. \¥hen she started to chew down.
A. That is wl1at lw tried to do.
Q. IIow much pressure does it ·take to release those gags¥
You say that Dr. ~Iason is a good surgeon. As he ·saw the
patient's ja'v chewing down, how long would it take him to
snap this out~
A. It is not a question of snapping. I don't know what is
the pressure. It is not a question of snapping; it is a ques-
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tion of .getting it out of the teeth that are. in it like
page 79 ~ that (indicating). If you jerk it out, you would
jerk all the teeth out. Sometimes it ·would take
quite a while. You can't say how long. It is like trying to ~m.y
how long it takes to get a person under an anesthetic; tiler~
is no definite time; one tal{es five minutes, one takes twenty
minutes.
Q. There is a great amount of pressure on the gag with the
teeth chewing, isn't there 1
A.. Yes .
.Q. .And the front teeth are all over this way·-r
A. Yes.
Q'. Do you mean to say that this tooth comes up this way,
that the pressure on it is so .great that this tooth comes up
his way as Dr. ~Iason explained!
.A. I think so.
·
Q. The pressure is ·not so great on the gag that the teeth
can come up this way and go under the lip f
A. I don't understand what you mean.
Q. The pressure is not so great when the tooth comes up
this way and goes up this way, there is not so much pressure?
A. It is very hard to explain to you g·entlemen how this
gag works and the relative amount of pressure.. I cannot say,
no one can say, the amount of pressure it takes for individual teeth, or the amount of pressure that is being put on
the teeth in the mouth. All I can say is that there is in some
cases a tremendous amount of pressure put on by some
people, and if you gave the same person an anesthetic the
second time it does not have the same amount of pressure.
Q. Dr .~{ason testified that when the young lady's teeth
came out, the gag was just about that much opened. Isn't it
a fact that you could b1ing the gag together and take it out
of the mouth before she made another snap on it 7
A. No.
page 80 ~ Q. You say that after you once get the gag in a
person'f? mouth, regardless o! how you are progressing with the operation, it is hard to get it out 7
A.. Yes. They have to be that way, the patients might bite
down and something would get in there and get into the
lar1nrrx.
·
.
Q. If there is nothing in the mouth but a rubber tube, would
that hurt the larynx T
A. No, and he testified that he tried to get the gag out as
quickly as he could.
· Q. In how many operations have you seen a young lady's
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teeth at the age of Miss Henley's, :fifteen years old, pushed
out in the. course of an operation for tonsilitis?
A. I don't recall having seen any.
Q. You have never known of it before in the medical profession except this time, have you Y
·
A. Indeed I have.
Q. You said you did not T
A. I have not seen it, but I have heard of it many times.
Q. From what authority did you get it?
A. Well, from the various eye, ear, nose an~ throat magizines.
Q. Can you give us one case?
A. No, I cannot. I have not any special interest in it.
Q. In that case that you heard of, what was the reputa·
tion. of the surgeon who performed the operation Y
A. I don't know.
Q. So far as you know it might have been an unskillful
man, might it not 1
A. Absolutely so, or it might have been one of the best men.
I heard of a case this morning where the best man in New
York, a specialist, lost four teeth.
Q. Did you read that in the newspaper Y
page 81 ~ A. No. I was talking to a doctor operating this
morning.
Q. Who told you about it?
A. Dr. Brice.
Q. He told you?
..~. Yes.
Q. You have been an eye, ear and throat specialist for ·
twenty years Y
A. No.
Q. How long?
A. Fifteen years.
Q. You have certainly performed several hundred operations for the removal of tonsils in that time, have you not?
A. Yes.
Q. And I suppose· on a good many young ladies of the age
of :hHss Henley, is tl1at right?
A. I suppose so.
.
Q. And have administered the anesthetic?
A. Yes.
Q. And in no case have they chewed hard enough on tlre
gag to remove their teeth, have they?
A. I don't recall that they did.
.
Q. How many times have you removed the gag, or had to
do itt
·
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A. I have no idea of the number of times. 'Vheil I have
thought they might do it, just as any one does, I would take
them out.
Q. 'Vhen you think they are going to do that, you usually
take them out~
A. Yes.
Q. Do they clench their teeth on the rubber tube then that
is in the mouth?
A. If you have the rubber· tube in the mouth, they do.
Q. Do you take the rubber tube ont before you
page 82 ~ start to operate¥
A. No. Very often you don't have a rubber tube
in. there; you have a metal tube attached to the rubber tube.
Q. That goes into the mouth with a. hook, docs it 1
A. Yes.
Q~ Do you operate with that in there all the time?
A. Not always.
Q. It is not necessary, is it~
A. In some cases it is necessary, in some it is not.
Q. How· can you tell when it is necessary1
A. Just by your intuition and your knowledge of the subject.·

Hv J\ir. Parrish:
"Q. From your general knowledge of medical literature and
y0ur experience and discussion with other surgeons, would
you say that it is exceptional or otherwise that teeth should
sometimes be lost by the use of gags?
A. I 'vould say that it is a thing that happens every day
to somebody.
Q. Including what kind of surgeons f
A. The very best men. It is a thing that a good surgeon
has absolutely no more control of than a.ny one else. In
other words, I 'vould feel, if you really want to kno,v, that the
best surg·eon will pay less attention to ether and to the g·ag.
Take the man who is considered the best man in the country,
he is probably paying very little attention to it.
Q. Why1
A. Because that is left to the anesthetist; the etherization
is left to the anesthetist; and it is a thing that is going to
happen, you can't help it, it will either happen or not happen.
page 83

~

By 1\:fr. Powers:
Q. \Vhen you take a patient into the operating
room for the removal of tonsils, or any surgical operation,
are they under y01.6 care as surgeon?
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A. Yes, they are under my care as surgeon.
Q. Ether is a very dangerous tiring, I think you have testified?
A. Yes.
Q. Do you mean to tell the jury that you do not pay any attention to the ether that is given the patient when you operate?
A. Not except in a. very general way. You cannot. Of
course you cannot. You have a person giving it, and if you
interfere with his giving it, you are going to do twice as much
harm as good.
·
Q. But you, as surgeon, supervise that?
A. Only in a general way, because when you are operating
you have got to give all your attention to the patient.
Q. Do you mean that you do not pay attention to see
whether the patient is getting too much ether?
·
A. Only to a certain extent. For about ninety per cent
you have to depend on the anesthetist for that.
Q. Is the gag put in the patient's mouth when the mouth
j s 'vide open¥
· A. Sometimes it is, if the mouth is open.
Q. Who opens the mouth?
A. Sometimes the surgeon, sometimes the anesthetist.
Q. Do you have any trouble in opening the mouth?
A. Sometimes we have a great deal of trouble.
Q. What do you do then~
.
A. We have various methods; pull down the chin, take a
finger and press the tongue back; sometimes we have to take
a tongue-depressor, and press it back in the throat.
page 84 ~ Q.. You can take your hands and put one hand on
the chin of this lady and pull her mouth open sufficiently 'vide to put in the gag?
·
A. Not until she is under the ether.
· Q. You don't put it in until they are under the ether, do
you? I asked you the question a while ago and you said you
could.
A. Sometimes we can, yes.
Q. 1Vith the mouth open ready to operate and the gags in,
is it not a fact hat the muscles of the jaw have lost their
strength to a great extent f
A. S.ometimes they have, sometimes they have not.
Q. You have said thatyou have read in a good many medical books of a number of teeth being lost. How many have
you heard of being lost in Richmond in the removal of tonsils?
A. I really can't say. I know of one case indirectly in
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which there was the loss of a tooth and it got down in the
windpipe, a thing that we are always scared of, and the patient had to go up to Dr. Jackson.
Q. How old was that patient¥
A. I don't know.
Q. You don't know ho'v that happened, do you Y
A. No. It happened like this happened, with the mouth
gag.
.
Q. Ho'v do you know f
A. I don't know.
Witness was then excused.
page 85 }

ROBER.T E. :NIITCHELL
was duly sworn and testified as follows:

DIRECT EXAMINATION.
By Mr. Parrish:
Q. Doctor, do you reside and practise medicine in Richmond¥
A. Yes, sir.
.
Q. How long have you lived in Richmond Y
A. Since 1915.
Q. Where were you educated Y
A. At the Medical College of Virginia.
Q. Are you a graduate of the Medical College of Virginia f
A. Yes, sir.
.
Q. Do you hold the degree of ~f. D. from that institution f
.A. Yes, sir.
Q. Did you have any further training in any general or
special line of medicine 1
A. I had three years in the eye, ear and throat hospital of
New York.
Q. In what line Y
A. Eye, ear, nose and throat. ·
Q. And you were a student in what institution?
A. Franklin ·Eye and Ear Hospital.
Q. What have you been doing since you left the Franklin
Eye and Ear Hospital?~
A. Eye, ear., nose and throat work in Richmond.
Q. Do you hold any position in Richmond among the surgeons who practise your speciality?
A. I am President of the Richmond Eye, Ear, Nose and
Throat Society.
page 86 } Q. That includes practically all the surgeons of
Richmond who practise that speciality?
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A. Yes.
.
,
Q. Did you hear the testimony given by Dr. Mason:, describing the process of his operation on Miss Henley?
A. Yes, sir.
. Q. Will.you state how the operation, including the preliminary stag·es, the insertion of the gag-how the method followed by Dr. Mason in that case compares with the usual,
approved and accepted method among. reputable surgeons jn
that line in Richmond and in this -locality1·
·
·. A. It sounded to me very much like I handled it myself.
We all have cases of teeth knocked out.. - 4 few. weeks ago I
operated on a little fello·w about three years old and we
knocked out two .teeth.
.
Q. By the use of the gag?
A. Yes.
Q. St~te whether it is an exceptional ~bing that teeth are
lost in the use of the gag which is adopted and in general
use? ·
.
.
·
· A. I don't think it is exceptional. Frequently it has happened. It is rather hard to remember from time to time
about this thing. We look o1i the teeth as valuable, but at tl1e
same time the child's life is in the hands of the doctor who
. is operating, and when. he has done all tha.t he can and has
tried to open the. mouth to tal{e the tonsils out which is the
accepte!l methoq and in opening the mquth ·a tooth is: broken
.qut, I personally feel, and it :has~ happened:· in my practise
· ·· ·
often enough that it is something.I cannot help.
Q. To what extent is the surgeon able to prevent the loss.
of teeth in using the_ gag? ·
· · · · : ,·.
page 87 } ·. 4.. I don't think he can prevent it at all. You
may have a loose tooth and not- even know it, and
when you put the gag in a loose tooth is easy enough broken
out·by the mouth gag. ·
_
· Q. You see the gag that was used ·by Dr. Mason in the
operation Y
A. Yes.
· Q. Will you state whether ~hat gag is in usual and approved use among surgeons operating for t.onsilitis t
A. It certainly is.
·
Q. Do you regard it as practical to perform an operation
for the removal of tonsils without the use of that or a similar gag?
A. No, you have got .to ·have a gag.
· ·
Q. Is it, or :·not,: regarded as necessary to hold the mouth
open by a rigid gag T
.
.
! -
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A. I think it is necessary. You could not operate in any
other way.
Q. With regard to the time at which Dr. 1\{ason inserted
the gag, 'vhich he testified was after the cone had been taken
off of the face and before the tube was put in the mouth, will
you state if tha.t is the usual time for putting in _the gage in
an operation of that nature?
. A. Yes, I think it is. You couldn't put that little metal tip
in there unless the gag 'vas there. Of course you could get
it in there, but the patient would not get any ether with the
teeth closed; but with the teeth open the ether sparys itself
down into the throat.
Q. Have you had occasion to observe, when the ether pump
is turned on, the chewing or champing down that Dr. Mason
and Dr. Blackwell have described?
A. Yes.
Q. State 'vhat you have observed about that 1
A. I rather look on it as being caused by the irritation that
the ether has on the mucous membrane there. The patient
may be apparently under the influence of ether,
page 88 ~ but as soon as you spray the ether the patient begins coughing and champing down on the gag.
Q. Do you know of any way by which the surgeon can prevent that? ·
A. No, sir.
Q. In what proportion of operations, if you can state it,
of persons over ten or twelve years old have you observecl
that chewing· down1
A. Practically all of them. When you get them comfortahly anesthetized, if you have· the patient's life in view, you
are apt to go slow; and when you put the spray in practically
all of them are going to choking.
Q. 'iVha t do you regard as the best practise of anesthetization in this and similar operations: to give the anesthetic until the patient is completely inert and limp, or to give it in the
least possible amount consistent with performing the operation properly1
A. Personally I much proferred not giving too much.
Q. Why?
A. You can't get them hack if they are too far over.
Q. Do you mean they die 1
A. Yes. I had rather lose a tooth than lose a baby.
Q. Which you would do if you used too much anesthetic f
A. Yes.
Q. How long have you known Dr. J\fason ~
A. Fifteen years.

•

Marguerite Henley, etc., v. Dr. W. L. Mason, etc.

79

Q. Are you familiar with his reputation among surgeons in
his line in Richmond?
A. I certainly am.
Q. State what it is?
A. Just as good as anybody 's in Richmond.
Q. As surgeon~
A. As a surgeon and as a man; capable in every
.
.
page 89} way.
CROSS'

EXA~IINATION.

By J\tir. Po,vers:
Q. You said that you had rather lose a tooth than lose a
baby. What did you mean by that 1
A. By trying to force the gag in I might do that.
Q. You would hardly call that young lady a baby, would
you~

A. No, but she takes anesthetic like a baby.
Q. vVhat?
A. There would be no more trouble with her than with a
baby. She would probably take a little more.
Q. It 'vould have the same effect on both?
A. Absolutely.
Q. So when Dr. 1Iason tesitfied that the muscles of a baby's
jaw relaxed, it would have the same effect on her?
A. Absolutely.
Q. So getting her in the condition ·where the muscles are
entirely relaxed is no more dangerous to her than a baby1
A. Yes, I think I can probably say that.
·Q. It is no mo1·e dangerous to give her enough for that
than to give it to a baby?
A. No, I don't believe it was.
Q. The proper time to operate is the time when a person's
mouth is 'vide open and the ja,vs relaxed?
A. If you can get the mouth gag in, I don't think you need
wait for that.
·
Q. Do you mean that if you get the person's mouth wide
enough open. to get the gag in, and if they are not far enough
nnder the ether to stop chewing, you go ahead with the opera·
tion 1
Q. Yes. That is the reason we have the spray in the niouth
all the time.
Q. That is the reasoi1 you stated to the jury a while ago,
that when you lose a tooth you say, ''Oh, that is
page 90 ~ just one tooth gone''?
A. I don't think I said that.

r
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Q. Didn't you say that you did not look on a tooth as being
so valuable?
A. I said I think it is right valuable in a person, a second
.
tooth.
Q. You think it is valuablef
A. Yes, I do.
_
-Q. -Did you· ever hear of this happening when the old-style
gag was used¥
1\.. I persona.lly never used the old-style gag.
Q. Have you ever heard of this happening when the oldstyle gag was used t
A. No.
Q. How long has it been out of use f
A. I don't know that it is out of use. Some people still
use. them.
.
Q. Was the old-style gag safer f
A. I don't think so.
Q. Why!
1\...Just from my experience.
.
.
· Q. You said that with the old-style gag you never heard
of one being pushed out, and with the ne'v one you say that
numbers are pushed ont7· ·
· ,, .
. . .
A. There may have been a lot of them pushed out with the
old·one. ·
t
•
Q. But you never hea~d of itf
A. No.
.
Q. But you have heard of their being pushed out with tl1e
new. one, have you?
A. Yes, I have done it myself.
Q. All the teeth that you have seen pushed out were those
of children, were they?
A. Yes.
..
Q. Three ·or fonr.years oldY
A. The first teeth.
page 91 ~ By Mr. Parrish:
.
Q. Do any other considerations enter into tlw
selection of a gag by a surgeon. between the old and the newstyle gags, than the question whether the teeth will be pushed
out Y_ In other words, does a surgeon also consider the general
safety of conducting the whole operation in selecting the gag
to use'
_A. Yes, I think so. I think he works for the safety of the
patient and to get them comfortable. Of cour&e he must protect .the teeth as well .as he can, so I think he works the instrument that he has more confidence in.
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By Mr. Powers:
Q. Do you tell the jury that it is the ordinary thing that in
this type of operation teeth are knocked out?
A. It is not ordinary.
Juror: In a child three or four years old, how does the
root of a tooth compare ·with the root of that tooth there Y
Witness: There is no root at all to the tooth of a child
two or three years old.
vVitness was then excused.

L. T. PRICE
was duly sworn and testified as follows:
DIRECT EXAMINATION.
By :Mr. Parrish:
Q. You are Dr. Lawrence T. Pricef
A. Yes, sir. .
Q. You are a practising physician 111 the city of Richmond?
A. Yes, sir, twenty-five years.
Q. Have you had occasion today to examine the book
known as the Niedical Resgister in the Hustings Court, as to
the qualifications of Dr. A. S. Hurt?
A. Yes, sir.
Q. What did you find¥
page 92 ~ A. On .page 247, Book #2 it states that ·Dr.
I-Iurt passed the medical examination before the
Board on June 20, 1926, and registered in the Hustings Oourt.
Witness was then excused.
CLIFTON M. MILLER
was duly sworn and testified as follows:
DIRECT EXAMINATION.
By Mr. Parrish:
.
Q. You are Dr. Clifton M. ~iller, are you notY
A. Yes.
Q. You reside in Richmond?
A. Yes.
Q. How long have you lived in Richmond Y
A. All my life; I was born here.
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Q. How long have you practised medicne hereT
A. S'ince 1894.

Q. Where did you receive your medical education and what
'vas it 1
A. I graduated in medicine at the l\Iedical College of Virg·inia and I was nearly hvo years in the United States Marine
Hospital Service in Boston, and from 1900 to 1902 I J_vas· a
year in New York 'vorking at various hospital and dispensaries there; of that two years I spent nearly a year there.
·Q. I-Iave you engaged in any specialty ·in the practise of
your profession~
A. Yes, sir.
Q. What specialty is thatY
A. Eye, ear, nose and throat diseases.
Q. llow long h~ve you been engaged in that particular
specialty~

A. Since August, 1900.
Q. Where is your office at the present time~
A. At .Stuart Circle Hospital.
page 93 ~ Q. Will you state what, if any, professional connection there is between you and Dr. l\Iason, the
defendant in this caseY
A. Well, Dr. J\!Iason, I call him my associate; he has bet1ll
'vith me twelve or fifteen years.
Q. Do you occupy offices together~
A. Yes.
Q. WhereY
A. At the Stuart Circle Hospital.
Q. What arrangements have you with U1e hospital for those
officesf
A. vVell, I suppose it is the same arrangements as in any
other office building. I pay a regular rent per month.
Q. Have you any other arrangement with the hospital Y
A. No.
.
Q. Does the hospital receive a portion of your fees Y
A. No.
Q. Is Dr. 1\Iason employed by the hospital to perform operations there~
A. No.
Q. Who does employ you?
A. Patients.
Q. Dr. J\!Iiller, .this gag 'vas shown to the jury and discussed
by Dr. Mason and other doctors this morning, and it wastestified by Dr. l\iason that this gag was used in preparing to
operate on the plaintiff in this case. I will ask you to sta tc
to whom that g·ag belongs Y
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A. I should say it belonged to me up to the time of about
eight. month ago when I made a present of it to. the hospital.
It belonged to me up until about eight months ago.
Q. Will you state whether, at the time this operation was
performed, July, 1926, that type of gag was in approved usc
among members of your profession 7
A. Yes, it was considered the best kind.
Q. Was it customarily used in operations under a general
anesthetic for the removal of tonsils?
page 94 ~ A. Yes. Except under general anesthetic you
rarely use gags.
Q. Is it the gag that is invariably used when that opera.
tion is done under general anesthetic?
A. Yes. As far as my knowledge and belief, I have never
heard other~ise.
Q. It was testified this morning that after the ether cone
was removed from the face of the plaintiff in this case, Dr.
1\Iason proceeded to insert the gag open only a little bit, and
thereafter the tube containing the ether spray was inserted
in the mouth of the patient. I ask you whether, or not, that'
is the usual routine in operations for the removal of tonsils 1
A. Yes; not open a litt1e ways; practically not open at all;
as close together as you can get it.
Q. How soon after the removal of the cone is that done?
A. Immediately.
Q. Do you perform operations for the removal of tonsils
yourselft
·
A. Yes.
Q. Have you performed many of them in your practice?
A. Yes, I suppose so.
Q. Have you, in the course of your operations, observed
·what Dr. 1\iason described as the champing down or the chewing down on the gag as the ether spray was introduced in the
mouth?
A. Very frequently.
Q.- Do patients exert much or little pressure on the gag
with their teeth?
A. Considerable.
Q. To what extent is a surgeon able to control that chewing
down?
A .. That is a difficult question. You might say to what extent "rill a person take cold if he went out into the rain; some
would, some would not. Some patients as you look at them
as the anesthetic proceeds, it looks considerably easy; others
it is next to impossible.
Q. It depends on the individual patient'
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A. It depends on the individual patient.
·Q. Are you familiar, Dr. Miller, with the general reputation for skill as a surgeon specializing
in eye, ear, nose and throat diseases of Dr. Mason Y
A. Yes, sir, I think I am.
Q. Will you state what his reputation is among the other
surgeons?
.
A. I shonld say of the best, equal to that of anybody's here
or elsewhere.

page 95 ~

CROSS EXA]rfiNATION.
By Mr. Powers·:
Q. Dr. ].filler, can any surgeon or physician, if he so desires, rent an office in S'tuart Circle Hospital?
A. No, nobody could rent one thet:e now because there are
none for rent.
Q. If there were any for rent, could any physician or surgeon rent one 1
A. I don't kno,v. That question has never come up. They
were all rented before the place was opened.
~Q. Are yon an officer of the Stuart Circle Hospital Corporation!
·
·
A. Yes, sir.
Q. You have knowledge of whether any one could. or not 1
A. No, sir. No rule has been made as to that; there have
never been vacant offices there.
Q. I understand that when the gag is put in the patient's
month, it is supposed to be closed when it is put in 7
A. It is put in that way (illustrating, with the gag slightly
opened).
Q. Is that done to prevent chewing after you start administering the ether f
A. No, it is done because it is nearly closed and you gradually open them.
Q. It is not hard to open them, is it f
.A. Not as a rule.
page 96 ~ Q. You can open them very easily f
A. No, I wouldn't say that. It depends upon the
individual patient. Sometimes it is very easy, sometimes it
is not so easy.
Q. 'rhe spring opens the patient's mouthY
A. No.
Q. How do you open the patient's mouth f
A. We usually open it with the fingers. Sometimes we put
this between with pressure here. This won't close, but it will
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open with pressure over here. This spring is simply put here
to hold it apart, and the spring itself is not strong enough to
.
.
open the patient's jaws.
Q. In all cases when you put the gag in, do you take your
finger and ·thumb and open the· mouth?
.
A. It depends on the gag. Sometimes we take both fingers
and press that way (illustrating).
Q. But after they are under the influence of ether, it is not
hard to get the mouth open, is it?
·
A. It depends· on the patient entirely. Sometimes it is
exceedingly difficult.
Q. If it is exceedingly difficult, how do you get the mouth·
open?
A. Press on the gag in this way.
There· are various
methods.
Q. You can get the tub.e in the person's mouth with the gag
closed Y
A. Oh, yes. The tube is just a little hook, it looks like that.
Q. You don't have "to get the mouth open for thatY
A. No. They breathe better with the mouth open.
Q. When you get the tube in there and put on the either,
then they sf art chewing, do they Y
.
A. Sometimes they start then; sometimes later on in the
operation.
Q. If they should stop chewing and gnashing their teeth
when you put the tube in, if it is necessary you can take it out,
can you7
A. No, the teeth are ·closed.
page 97 ~ Q. You never open it Y
A. Sometimes.
Q. ·While they are chewing 7
A. Sometimes.
·
Q. You don't know anything about this particular operation, do you f
A. No.
By Mr. Parrish:
.
Q. Did Dr. A. S'. Hurt, Jr., ever give anesthetics for you
in youl! operations Y
A. Frequently.
Q. Will you tell us what you can of his competence as an
anesthetist Y
.
A. We have had at various times at Stuart Circle Hospital
· a number of most admirable young men who worked in the
hospital as anesthetists. We never had a better one than Dr.
Hurt, or more careful, or more interested in his work. I
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don't say that he was the best anesthetist, but we never had
any better. He was as good as any we have had, and we
have had as good there as any in their line that I ever came
in contact with.
By J\lir. Powers:
Q. Dr. Hurt was employed by the hospital 7 was he not¥
A. Yes.
Q. Does a surgeon who is operating· pay any particular attention to the anesthetic which is bei1~g administered 1 Does
he supervise it, or leave it entirely to the anesthetist 1
A. A person who is an expert anesthetist should take that
care off the surgeon's mind. fie has enough on his mind
anyhow. Necessarily in operating on the mouth and in the
neighborhood of the mouth the doctor sees what is going on,
and if anything unusual happens he will see it as quickly as
the anesthetist almost. B11t it is the expert anesthctisl 's ;job
to take that care and take it off the surgeon's mind, who has
got enough on his mind anyho,v.
.
page 98 ~ Q. In operating, when you trust the person who
is administering the ether, or whatever it may be
-in other words, the anesthetic-do you, as a. surgeon, take
time to look somewhere else?
A. All the time I am working on him I am looking at hi"m.
Q. Would you, in putting the gag in, take your eyes off to
look at the pump?
A. As I say, they are all together.
Q. Would you turn loose the gag and look away from it 7
A. I don't have to look at the gag; it is self-sustaining.
Q. Do you look somewhere else when you put the gag in?
A. No, some do.
Q. Is it good practise to look at the patientf
A. It is good practise for the surgeon to do what he thinks
'vill give the best results. It is his duty to do what he thinks
is best under the individual circumstances.
·
Witness was then excused.
CHARLES R. ROBINS
'vas duly sw·orn and testified as follows:
DIRECT EXAMINATION.
By 1\1:r. Parrish:
Q. .State your full name, Doctor?
A. Charles R. Robins.
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Q. I think we all know that you are a surgeon, practising
surgery in Richmond f Will you state where you were educated and how long you have practised?
A. I graduated from the ~Iedical College of Virginia in
1894, and was in Boston as au interne for about seventeen
or eighteen months. I came back October 1, 1895, to be associated with Dr ..Johnston, and I was 'vith him five years.
After that I went in for myself. I have been
page 99 } connected with the college ever since I came back
in 1895 in one capacity or another.
Q. Have you practised surgery all of that time'
A. Yes, sir.
Q. What is your official connection with the Stuart Circle
Hospital, if any?
A. President.
Q. }Viii you state whether, or not, Dr. ::Mason, the defendaut in this ca.se, has ever been employed by the Stuart .Circle
Ifospital to perform operations or do any other acts for it?
A. No, there is no connection between Dr. Mason and the
l1ospital except that he is on the Junior Staff, as we call it.
. Q. Are members of the Junior Staff expected to perform
operations on the part. of the hospital, or does the hospital
hold itself out to perform operations 1
A. Well, patients do not go to the hospital for operations;
they go to the doctors.
Q. They are the doctors' patients, not the hospital's?
A. Yes, sir.
Q. Does the hospital receive any share of the operating
fees of the surgeons?
"""A,... No, sir. Every doctor collects his own bills.
Q. How long have you known Dr. ~{ason1
A. S'ince he was a student at the college. fie was always
considered a very good student there.
Q. Did you teach him there?
A. I did, the best I could. I have known him ever since
he started to study medicine. lie was an interne at the Memorial, and following that he was an associate of Dr. J\lfiller,
so I have kno,vn him intimately for years.
Q. Are you familiar .,vith his reputation among the surgeons of Richmond as to competency and skill 1
A. Yes, indeed. He has an excellent reputation.
page 100 ~ A great many doctors prefer him to any ·other
man in his line, but of.course they would not send
him cases unless they did. He has a very good reputation,
an unusually good reputation.
Q. Have you ever had occasion to have Dr. A. S. Hurt, Jr.,
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give your patients anesthetics while you· were operating at
the Stuart ·Circle Hospi tnl f
A. Yes, sir.
·
Q. Do you know where Dr. Hurt ·was educated T
A. Dr. Hurt graduated from the University of Virginia
and came to Stuart ·Circle Hospital to get his interneship,
and after leaving the Stuart Circle Hospital he went to the
Mayo Brothers out in Rochester, :Minnesota; he got an appointment out there and a fellowship. He studied for a fellowship degree, which takes him three years; he is a candidate for that degree and was accepted by them as a candidate.
Q. Is it, or not, regarded as a compliment to a young doctor to receive an appointment to the ~fayo Brothers Clinic?
A_. Well,I think they appoint probably twenty or thirty in.
a year.
Q. From the whole country?
A. From the whole country, and I was .told by one of the
staff¥r. Powers: If Your Honor please, I object to hearsay
testimony.
Witness: I just wanted to tell yon that half the doctors who
graduate in th.e "'9'nited States apply for that position.
By Mr. Parrish:
Q~ .And only twenty or thirty get there Y
A. Yes.
Q. Will you make any statement you can, based on your
personal observation, of Dr. Hurt's competency as an anesthetist in the operating room f
A. Dr. Hurt was a very competent man in anything he did.
He happened to be one of those people who have a gift for
· giving anesthetics. He was unusually good for
page 101} that, but he was a good man all around, anywhere.
CROSS

EXA~IINATION.

By Mr. Powers:
Q. Is not the reason why no more than twenty or thirty internes .go to the Mayo Brothers Hospital because they have
not sufficient room and place for them?
A. Yes, they cany only take in a limited number. They only
have room enough for that number. They arranged it for
a ·certain number.
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Q. You were not present when the anesthetic was adminis- ·
tered in this particular case, were you 1
A. No, sir.

Witness was then excused.
JOSEPH· A. WHITE
was duly sworn and testified as rollows :
DIRECT EXAMINATION.
By ~Ir. Parrish:
Q. You are Dr. Joseph A. White, are you not?
A. Yes.
Q. How long have you been practising medicine or surgery
in Richmond?
A. I have been a doctor sixty-nine years, in active practise
fifty-four years, practising in Richmond forty-eight years.
Q. Have you a specialty?
A. Yes, eye, ear, nose and throat.
Q. Ho,v long have you been engaged in the practise of that
specialty?
A. Fifty-four years.
Q. The whole time~
A. S'ince I- went into practise.
· Q. Are you familiar with and have you perpage 102 ~ formed the operation for the removal of tonsils?
A. Five or six thousand times.
Q. I think that qualifies you.
A. That ought to qualify me.
Q. I hand you an implement which Dr. Mason has called
a gag, and which he states that he used before starting the
operation for the removal of the tonsils of the plaintiff in
this case, to· be done nuder a general anesthetic. I ask you
whether, or not, that is the type of gag in general and approved use among surgeons practising in your line?
A. It is. This is another one of the same type; one has a
lamp adjustmnet.
Q. Are they of the same general design?
A. Yes.
Q. You say that g·ag is in general and ·approved use?
A. Oh, yes. A great many use this one (indicating the
other one).
Q. It has been testified by Dr. Mason that he proceeded
in this case after the ether cone had been taken off the face
of the patient, immediately thereafter, to begin to insert the
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gag, practically closed, and thereafter the tube for the ether
spray was put in. VVill you state whether, or not, that is the
usual and a.pproYed routine in those operations 1
A. That is the usual routine. You can't put the gag in
with the cone on.
Q. Dr. 1.\lfason also said that this young lady's teeth were
pushed out or shoved out by her violent champing or chewing
down on the gag after the gag was pa·rtically inserted. I ask
you whether, or not, in the course of your practise you have
observed this chewing down on the gag by patients under a
general anesthetic while the gag was being inserted.
A. Well, sometimes it is right difficult to open the mouth
even under complete anesthesia, which f?Ometimes
page 103 ~ makes it difficult to open it; and I imagine it is
possible that teeth can be broken off in that way,
and I have seen them broken off in little children.
Q. Have you known of it other than by observation?
A. Yes, sir; I have had personal experience. I l1a.d an
abscess in my mouth, and Dr. ~icGuire insisted on giving me
chloroform to cut it. I protested, but he insisted. The result 'vas that when I woke up I was minus a tooth, and he
broke the tooth off using a gag.
Q. A gag like that?
A. Yes, a gag similar to this.
Q. That was Dr. Stuart M'cGuire ~
A. Dr. Stuart 1£cGuire.
Q. Are you familiar with the reputation among· the surgeons of Richmond of Dr. 1\fason, the defendant in this case,
for skill and eompetence?
A. Yes. He has a first class reputation in every way.

CROSS EXAlviiNATION.
By 1\{r. Powers:
Q. Dr. White, did you ever perform an operation with
Dr. Mason?
A. Well, I don't know that I ever assisted Dr. Mason in
an operation, but I think he has assisted me in some.
Q. How long ag·o?
A. Well, it is a. good while back.
Q. Did he operate, or did you operate? Who did the operating, you or Dr. l\{ason?
A. I did the operating.
Q. And he stood by and looked on?
A. No, he helped.
Q. What part did he play?
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A. There are always plenty standing by and
page 104} looking on, but an assistant is a different matter.
Q. vVas that removing tonsils?
A. Well, I think he has assisted me in other operations in
the past.
Q. For removing tonsils?
A. I don't kno'v whether he has assisted me in removing
tonsils, or not, but I kno'v he is a very expert operator.
Q. You sal that Dr. :NicGuire, in operating, broke off one
of your teeth'
A. He did.
Q. Which one is that?
A. This tooth up here (indicating a front upper tooth).
Q. Did he bi-eak it or chip it!
A. No, he broke· it completely out of the gum, and then he
laughed at me.
Q. You didn't mind that?
A. Because :}le said that was nothing but one of the surgical
risks that a patient has got to assume in having an operation
done. In tonsil operations you have to .take the chance of
having a tooth broken, or an infection of the lung, or other
things, and the patient assumes the risk.
Q. Do you tell the patient¥
A. Always ·when I operate.
Q. Is it the usual practise of surgeons to tell them thatY
A. Not always, but a patient who has got ordinary intel.
ligence, they know they have got to assume the risk.
Q. I understand you to say that you were completely under
the anesthetic when Dr. J\icGuire operated 1
A. I presume so. I didn't know he broke it off.
Q. You don't know how he broke it off, do you?
A. No, only ·what he told me.
-

vVi tness was then excused.
page 105}

GARNETT GAYLE
was duly sworn and testified as follows:
DIRECT

EXAMINATION~

By 1\Lr. Talley:
Q. :.rvi:iss Gayle, will you kindly state what your occupation
is?
A. I am a graduate nurse of Stuart Circle Hospital.
Q. What were you doing in July, 1926? ,
A. I was 'vorking in the operating room.
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A. At what hospital Y
A. .Stuart Circle.
Q. Do you recall whether, or not, you were on duty in the
operating room 'vhen Dr. Mason operated on the plaintiff in
this case, Miss Marga_ret Henley Y
A. Yes~ sir, I was.
Q. Do you ~ecall the date of that operation f
A. No, I do not.
.· .Q. Who else was in the operating room at the time besides
·
yourself and Dr. lviason t
A. Dr. Hurt g~ve the anesthetic.
Q. What part did you play, if any f
A. I was the nurse in the operating room, subject to call if
Dr. Mason needed a.ny outside help.
Q. Did you have to help him in any way on that occasion?
A. I don't remember.
Q. Did you take any part in it at all except to stand by
ready?
A .. I did not.
Q. Who performed the operation in the casef
A. Dr. Mason.
Q. Were you present when this injury occurred to the plaintiff that' she is complaining of, namely, two teeth
page 106 ~ coming out Y
A. Yes, sir.
Q. Can you describe to the jury what happened, so far as
you laiowY
A. So far as I remember, when they took the ·cone off her
face to put the ether tip in, before they put the tip in they put
the gag in, and at that time the teeth dropped out.
Q. Did you see what happened~
A. Yes. The teeth protruded and one dropped out and the
other was loose and had to be removed. Dr. Mason said he
would rather remove it than run the ris~ of its getting in
the windpipe.
·
Q. What movement, if any, was made on her part to cause
that to happen?
A. None that I know of.
Q. tCould you account for it at the time 1
A. No, I could not.
Q. Had the gag actually been inserted in her mouth·at Uu1t
timeY
A. Yes, it had.
·
·
Q. How close 'vere you to the patie~t all the time in the
roomY
A. At the time that happened I was very close to the pa-
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tient. I stood on the left hand. side of the table that she was
on.
Q. Did anybody use any instrument and strike her teeth, or
anything of the kind?
A. No, they did not.
Q. Did Mr. M'ason in any 'vay make a slip and knock any
instrument against her teeth? Was there anything of that
character 7
·
A. No, he. did not do it, no.
Q. Had you seen many of these operations performed up
to that time 7
,
A.- Yes, I had.
.
Q. And there was- nothing unusual in this operation 7
A. Nothing.
Q. Had you seen Dr. Mason perform that operation before f
A. Yes, sir, I had.
.
Q. For removing tonsils Y
page 107 ~ A; Yes, !"had.
Q. Had you seen other doctors perform that
opera:tion Y ·
A. Yes, I had.
~ How many, up to that time f
A. Well, I had seen quite a few, I don't know how many.
Q. Did you see any difference between the way Dr. Mason
operated and the way the others operated Y
A. .No, I did not.
.
Q. Did you observe anything un'[J.sual in the patient, in the
way of chewing downMr. Powers: If Your Honor pleaseMr. Talley: I withdraw the question.

CROSS' EXAMINATION.
By Mr. Powers:
Q. Miss Gayle, were you a graduate nurse at the time the
operation was performed f
A. No, I -was not.
Q. Miss Henley was completely under the influence of
ether,· was she 1
A. She was. .
Q. All her muscles were relaxed; you could handle her in ·
any way you wanted Y
A. f don't know. I didn't try to see whether she was.
Q. She was completely under the influence, sufficient for
the operation, was she?
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A. I don't know.
Q. Do you know ''rhen a patient is sufficiently under the influence of ether to be operated on?
A. I wouldn't like to say I do.
Q.. You saw nothing unusual about lVIiss Henley from any
other patient t
A. I did not.
page 108 } Q. And those hvo teeth just dropped out?
A. 1.,hey did.
·
Witness 'vas then excused.

W. L. MASON,
being recalled, testified as follows:
DIRECT

EXA~IINATION.

By Mr. Parrish:
Q. Doctor, according to the testimony this morning of the
plaintiff's mother, there appears to have been some conversation between you and her as to your eompensating the dentist who replaced the teeth that were lost in the operation.
Will you tell us what took plaee in that connection, and your
explanation of it.
A. Yes. I felt and said all along that it was an unavoidable
affair, that I did not feel that I was to blame in any way,
that I had taken all the necessary precautions.
1\fr. Powers: If Your Honor please, if Dr. lviason is being put on to introduce rebuttal testimony, I object, because
·
this is entirely new matter.
The Court: It cannot be rebuttal testimony; you are the
only one .,vho can introduce rebuttal testimony.
Witness : I say I did not feel that I had done anything
in the world out of the ordinary and it was an unavoidable
affair and I did not feel responsible, _but I had lost a lot of time
and wory back and forth about it, and I told her in talking
back and forth that I 'vould do so.

Q. Do what?
A. Ta_}{e care of the dentist bill, in order 'to get the thing
off my hands and out of the 'vay.
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CROSS EXAI\1INATION.

By Mr. Powers:
Q. Your proposition to J\!Irs. Henley was solel~r to pay the
:first dentist bill of $40, was it not 1
A. To tell the truth I have forgotten just what I did say.
Q. You heard l\irs. Henley testify that from what she could
learn it would take probably $500 for the dental bill, and she
mentioned that to you and you refused to give her that amount
of money and told her that you didn't do business that way?
·A. I told her that I would be glad to take care of the dental
bills to put her mouth in repair.
Q. What did you mean by that 1
A. I didn't know about all that.
Q. Did you mean that you would pay for the putting in of
two or three temporary bridges, and a permanent bridge
when she was twenty-five years ol4 ?_
A. I didn't know about all of that.
Q. Did Dr. Cohn come to you and talk to you 7
A. Yes.
Q. Didn't he ask you what caused this thing, and in reply to
him didn't you say you didn't know?
A. No, I explained to him what happened.
Mr. Parrish: If Your Honor please, Dr. Cohn did not
testify to anything like that.
By lVIr. Powers:
Q. What did he tell you?
Mr. Parrish: If Your Honor please, we object.
The Court: I do not see any objection to that question.
Dr. Cohn said so:rpething on that subject and I cannot recall
all that 'Y~~ said.
page 110} By 1fr. Powers:
Q. Did you tell him to do the dental work and
you would pay him, for all of it?
A. I told him I would be g·Iad for him to do it and I would
take care of the dental bills.
Q. All of it?
A. Yes.
Witness was then excused.
Mr. Parrish : We introduce the two gags as exhibits.
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Mr. ,_Talley: The defendants rest;
Mr. Powers: That is all the evidence.
page 111 ~

And further certifies as a part of this Certificate a certain tooth herewith filed with the name
of the Judge of this ·Court written on a piece of paper and
attached thereto for· the purpose ·of identification, which is
the same tooth that was introduced in the evidence of the·
plaintiff, a~so three gags herewith filed with a piece of paper
attached thereto with the Judge's name 'vritten on each piece
of paper for the purpose of identification, and they are the
same gags which were introduced in the evidence by the defendant, Dr. W. L. Mason, and the foregoing stenographic
· report of the evidence, and all of the evidence adduced by
both the plaintiff and defendant at this-trial, all of which is
hereby certified, signed, sealed, and made a part of the record in this case.
This 14th day of November, 1928.
BEVERLEY T. CRUMP,
(Seal)
Judge of the Law & Equity Court of
the. City of Richmond, Virginia.
page 112}

STIPULATION BY COUNSEL.

In the Law and Equity Court of

th~

City_of

Ric~ond.

~Iarguerite

Henley, an infant who sues by Americus B. Henley, her father and next friend, Plaintiff,
vs.
.
Dr. W. L. Mason and Stuart Circle· Hospital, a corporation,
etc., Defendants.

In the matter of the appeal of Marguerite Henley, an infant, who sues by Americus B. Henley, her father and next
friend, plaintiff, from final judgment entered by the Trial
Court, in the said cause, on the 17th day of September, 1928.
I

It is stipulated by counsel for all parties to this cause for
the purposes of this appeal only:
That at the time of the trial of this cause in the Law and
Equity Court of the City of Richmond there was exhibited by
the.plaintiff and defendants respectively, one tooth and three
ga-gs and that they are the only exhibits in said cause material
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to the issues involved in this appeal and which are to be incorporated in the record of this cause, or transmitted to the
Supreme Court of Appeals for the purpose of this appeal
and_ are those below stated.
Plaintiff's exhibit No. l-One tooth.
Defendants' exhibit No. l-One gag.
Defendants' exhibit No. 2-0ne gag.
Defendants' exhibit No. 3-0ne gag.
·MARGUERITE HENLEY,
an infant who sues by Americus Henley,
her father and next friend, 'Complainants,
By 0. ];f. SELPH,
R. DIXON POWERS,
Counsel.
DR~ W. L. MASON AND STUART .
CIR.CLE HOSPI~AL, A CORPORATION, ETC., Defendants.

By ROBT. H. TALLEY.
page 11~ }

I, Luther Libby, Clerk of the Law and Equity.
Court of the City of Richmond, do hereby certify
that the foregoing is a true transcript of the record in the
above entitled cause wherein Marguerite Henley is complainant and Dr. W. L. 1\tfason defendant, and that the defendant
had due notice of the intention of the complainant to apply
for such transcript.
Witness my hand this 17th day

o~

January, 1929.

LUTHER LIBBY, Clerk.
Fee for Record $67.00.
A Copy-Teste:
H. STEWART JONES, C. C.
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