




























































































































































































































































































































































































Barnard Bus Lines, Inc., v. Katie Bell Weeks, 127

sive work has just been done on that, recorded in
page 193 } 1929 by the United States Government. We are
settling apparently the question as to whether
other gases may be playing a part. The other gases in or-
dmary gasoline exhaust are carbon dioxide, oxygen, hydrogen,
methane and the carbon monoxide and nitrogen. The sug-
gestion has been made that other gases may be playing a part,
so the government investigators, using gasoline exhaust, re-
duced the amount of carbon monoxide in the air that these
individuals were breathing to no amount, removed the car-
bon monoxide, leaving the other gases in the same proportion
in which they are present in the air in a small room that is
being pumped full of gasoline exhaust—not full, but pumped
with gasoline exhaust, and they found that these other gases
had no moré effect upon those who were sitting in the experi-
mental chambers than air itself. There is another type of
gas—there.are two more types of gas, the tetra-ethyl-lead,
the ethyl gas. When tetra-ethyl-lead gets into the system,
especially from contact with the hands and mouth in sufficient
amount, it will cause lead poisoning. That poisoning may
affect various tissues of the body—usually lead colic. We
always think of painter’s colic as being lead colic, paralysis
of the muscles of the arm so that we have what we call wrist-
drop and neuritis and ordinary lead sometimes, but rarely,
causes encephalitis. Tetra-ethyl-lead usually causes encepha-
litis when it does produce poisoning that is comparable to
sleeping sickness and is an altogether different
page 194 ! picture from anything we have been discussing.
Benzine is the other substance that is sometimes
added to gasoline to increase its effectiveness as a motor fuel.
Benzine is a rather highly poisonous substance. It is not used
extensively, is used rather more extensively in Europe than
in this country. I don’t know of any time that it has been
used in this country since benzoline was on the market. Acute
benzine poisoning, that is exposure once with recovery pro-
duced no after effects. Chronic benzine poisoning in indi-
viduals working in a factory where they use benzine may pro-
dnce permanent damage and predisposes to tuberculosis.
Q. Those symptoms of poisoning by the respective gases
can be found on examination, can they?
A. The symptoms can.
Q. And if a person is poisoned by monoxide gas, what would
be the symptoms that would be found?
A. You are speaking about the late symptoms?
Q. Monoxide gas poisoning—what would be found, what
would be the manifestations of that poisoning?
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~-A. You mean sometime after the poisoning or immedi-
ately?

Q. The after effects, what we would say the permanent
effects, if any?

A. Tt all depends on where these hemorrhages have been
and how extensive they are. If there had been no hemor-
rhages, there are no after effects. If there have been hemor-

rhages, for instance, they can be found by ex-
page 195 } amining the inside of the eye. They produce char-

acteristically in carbon monoxide poisoning cer-
tain symptoms similar to paralysis agitans, shaking palsy.
That is due to the fact that what we call the lenticular nucleus
in the brain is especially liable to have these hemorrhages so
that the classical symptoms of monoxide poisoning are symp-
toms resembling paralysis agitans. These can be found on
neurological examination.

Q. The poisoning of those other gases—symptoms thereof
-can be detected upon examination, can’t they, such as benzol
and ethyl?
~ A. Ethyl gas, yes. Acute benzine poisoning has no after
effects and there have been so few cases reported that, so
far as I know, we have no detailed study of the pathologlc
changes. Benzine poisoning is a very rare condition. It
usually occurs in fatcories where they use benzine in the man-
facture of substances.

Q. If a person had headache resulting from carbon monox-
die dpo1somn,:,, where would that appear, what part of the
head?

A. Barly and with slight concentrations the headache is
in the front. Where any large amount of carbon monoxide
has been absorbed, any amount that would cause permanent
symptoms, the headache is at the base of the skull and is ex-
tremely severe, so severe that the patient has to hold his
head back up like that to try'to relieve himself. It is very
characteristic headache. In other words, there are two types

"~ of headaches, the early, mild headache due to

page 196 ! slight exposure and the severe, what we call oceci-

pital headache due to heavier exposures. Even in-

dividuals with the occipital headache, provided the exposure

did not become any greater, recover without any permanent
changes or permanent damage.

Q. Within what time, Doctor?

A. One recovers very rapidly from carbon monoxide poi-
soning, even if they have progressed to a stage of uncon-
sciousness. The carbon monoxide is all out of the blood in
ten hours and the toxic amount is out in three or four hours.
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The use of oxygen, pulmotor or something like that takes all
the carbon monoxide out in a half hour. That doesn’t quite
answer your question though. The symptoms persist. The
United States government, in carrying on investigations as
to carbon monoxide poisoning that might occur in the automo- -
bile tunnel under the Hudson River, exposed individuals to
concentrations up to four parts per ten thousand for periods
as long as six and one-half hours a day, seven days a week
for over two months—sixty-eight days, to be accurate, and
none of them had any permanent effects and their symptoms.
were, practically without exception, over the next morning
when they appeared to go into this chamber again for another
six and one-half hours. The headache only lasted a few
hours.

Q. State what is the relative susceptibility of a little Chlld
three years old and of an adult person to monoxide gas poi-
soning or other gas poisoning?

A. Children are notoriously more susceptlble

- page 197 } It is just the amount of blood they have. The-

carbon monoxide combines with the hemoglobin
in the blood. Two people, one-half the size of the other, the
smaller person’s hemoglobin will be saturated roughly in half
the time. Children have been known to be fatally poisoned
with carbon monoxide, sleeping in a room with an adult who
was scarcely conscious that there was any gas escaping. It
is not a matter of individual idiosyncrasy; it is a matter of
chemical reaction. We have got a certain amount of blood.
When it gets saturated damage is going to be done. Here
is twice as much blood to become saturated.

Q. Doctor, you heard Dr. Kendig testify yesterday as to
automobile exhaust gas poisoning, and so forth. There are
two kinds of poisoning, gas poisoning, one type of monoxide
poisoning and then other forms of gas pmsomng which usually
come from a high test gasoline, a toxic poison in addition to
" the carbon monoxide. What, if anything, have you to say.
with respect to other gases than monoxide gas in the antomo-
bile exhaust?

A. As I have said, the question has been raised whether
other gases might be poisonous besides the carbon monoxide
and, as I have said, these very careful experiments have been
carried out under the direction of the Bureau of Mines and
the United States Public Health Service in which they have
taken a gasoline engine and piped the exhaust into this room

eight feet by ten feet by ten feet with several
page 198 } people sitting in there and then circulated it on
around again so that the air remains constantly
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contaminated with the same amount of carbon monoxide and
other gases. Then they have passed this same gas through
a substance which will absorb and take out the carbon monox-
ide, leaving the other gases the same, and they find that the
other gases have no effect whatever. That is just recent
work and possibly Dr. Kendig had not come across that in-
formation. It was published in 1929.

Q If a person should be standing right behind the exhaust
of an automobile, what percentage of concentration would he
get?

A. According to Henderson, four parts per ten thousand.

Q. Who is Henderson?

A. Henderson is an authority on gas poisoning.

CROSS EXAMINATION.
By Mr. Easley:

Q. Doctor, you are speaking of Dr. Yandel Henderson of
Yale?

A. Yes, sir.

Q. And he is a recogmzed authority, is he?

A. Yes, sir.

Q. Doctor, I believe you testified that the opinions which
you are expressing came from study rather than from direect

contact with patients?
page 199 }  A. Both.

Q. Have you been specializing in the treatment
of patlents who have been injured by carbon monoxide poison-
ing?

A. No, I have not.

Q. I understood that your theories and thought came from
- study rather than from personal—

A. Both.

Q. In regard to the other gases than carbon monox1de have
you had any dealings with patients suffering with 'those
gases?

A. You mean from automobiles?

Q. Yes?

A. From ordinary gasoline or tetra-ethyl- lead“l

Q. Either one?

A. From ordinary gasoline, as I just brought out, they ap-
pear to have no toxic effects. With the others I have had no
personal experience, freating patients with tetra-ethyl-lead
or benzine poisoning.

Q. Carbon monoxide gas has no odor and no taste and you
canont see it; is that true?
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A. Yes.

Q. In other words, when you are subjected to carbon mo-
noxide gas, you are not conscious of it except from the effect
it has on you?

A. Yes.
Q. It has no irritating effect?
page 200} A, None.
Q. Then the odor that you get from the combus-
tion engine must be some other kind of gas?

A. Burned oil.

Q. You heard Dr. Hutcheson testify yesterday. Dr. Hutche-
son stated that the smoke from the automobile engine was
similar to mustard gas?

A. No, as I understood him, the irritating effect of the
smoke was local like the irritating effect of mustard gas.

Q. I understood him to make comparison that the smoke
from the automobile engine had an irritating effect similar to
that of mustard gas, analogous to it?

A. Yes, sir, or to smoke or any other local irritant.

Q. Doctor, when a person is asleep do they breathe as
deeply as when they are awake?

A. Not as a rule.

Q. The air does not go as deep into the lungs when you are
asleep as when you are awake?

A. Yes.

Q. And you do not use the same amount of air, do you?

A. No.

Q. Doctor, do gases go up? They do, do they not?

A. Some.

Q. The gas from the exhaust of a motor does go up?

A. Carbon monoxide has the same weight as air approxi-

mately, approximately the same weight as air.
page 201 } On the other hand, it is true that gasoline exhaust,

being heated, tends to rise, even though carbon
monoxide has roughly the same weight as air, that is if it
is out in the open and has a place to go up.

Q. I believe Dr. Henderson has made the suggestion as
one way to alleviate it that the exhaiist pipe go up instead of
down. The carbon monoxide is a very deadly poison?

A. Yes, sir.

Q. And death from it is a rather common thing in our ex-
perience today, isn’t it?

A. Yes.
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RE-DIRECT EXAMINATION.

By Mr. Hester:

Q. One question T want to ask you: The last ‘question I
asked you—Dr. Henderson of Yale said the percentage of
monoxide or the percentage of monoxide gas poisoning at the
mm:lth or the end of the exhaust was one-fourth per ten thou-
sand.

A. T didn’t say that. Your question was a person.stand-
ing behind a machine is in an atmosphere of four parts per
ten thousand. The concentration right at the mouth of the
exhaust is much higher, anywhere from four to six to seven or
even ten per cent, but it is very rapidly diffused so a man
standing, as we call it, at the respiratory level, that is a man

standing up behind a car, directly behind the au-
page 202 } tomobile exhaust, it will become diffused so rap-
) idly that it is only four parts in ten thousand of
air.

Q. Is that injurious?

A. The work that I have just been deseribing in Washing-
ton—they keep them in an atmopshere of four parts per ten
thousand for six and one-half hours with no permanent ef-
fects and no symptoms other than headache and dizziness
and sometimes nausea.

Q. You answered Mr. Easley just now that you had prac-
tical experience and your other information came from study. .
You, I believe, have treated subjects poisoned by monoxide
gas, haven’t you?

A. Yes.

Q. And you ahve treated those that have been poisoned by
inhaling other gases, that have inhaled other gases than mo-
noxide, or that is what you told the jury came from study?

A. Potassium cyanide or other gases?

Q. Gases coming out of an exhaust of an antomobile?

A. They are not poisoned by them.

Q. They were not poisoned?

A. They are not poisonous.

Q. Not poisonous and nothing to treat them for?

A. Yes. Your Honor, may I venture a statement? I have -
made a statement here that I expected to be taken up on and
I don’t want to get it in the record without explaining it in a

little detail. I have made the statement that I do
page 203 } not believe that under the hypothetical conditions

that have been described that permanent damage
could have been done and I would like to substantiate that a
little bit, if I may.
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By the Court:

Q. All right, sir.

A. My reasons, in other words, for reaching such conclu-
sions, as I have said, the concentration of carbon monoxide
in the air just behind an automobile immediately after this
expansion, after it comes out of the exhaust, reaches a con-
centration of about four parts in ten thousand. As I under-
stand it, in a hypothetical condition such as that desecribed,
there was a leaking gasket in one cylinder. Part of the ex-
haust from that cylinder went through the ordinary exhaust
and part went out under the hood where it was at once mixed
up.with air coming in through the radiator of the car and
then part of that mixture leaked up through the floor boards
and I can’t imagine that the concentration became any greater
than the concentration standing right behind the car in the
line of exhaust. In other words, I have figured, as well as
I can, that the concentration was probably not greater than
four parts in ten thousand, and in substantiation of that we
have the fact that the driver developed symptoms after one
hour or two hours exposure, going and coming, that are about
the degree of symptoms that the experimental investigators

in Washington developed after even longer, four
page 204 } to six hours exposure to that same concentration,

and we have the observation that the child, even
though the child may have been breathing the air of the inside
of the automobile and that air was probably pretty constant
through the automobile, a newspaper over its head, he was
breathing the air from the inside of the automobile and the
depth of respiration is less during sleep but only slightly less
and the fact that the child, who should have been extremely
susceptible compared with an adult, had no apparent manifes-
iations at all, I still corroborate my conclusion that the con-
centration could not have been more than four parts per ten
thousand and we know that an exposure of six and one-half
hours of four parts per ten thousand every day in the week
for sixty-eight days produced no permanent effects. I wanted
to substantiate that.

Mr. Settle: We rest.

page 205 KATIE BELL WELLS,

the plaintiff, recalled in 1ebuttal testified as fol-
lows:

Examined by Mr. Weaver:
Q. Mrs. Weeks, how.many windows were open on the bus
on which you were riding on December 7th, 1928?



134 Supréme Court of Appeals of Virginia.
" A. One.

Mr. Settle: We object. They examined her in chief and
she has already testified and we object to that, making any
further examination of her along this line.

The Court: I overrule the objection.

Mr, Settle: We except.

By Mr. Weaver:
. Q. You stated one window was open?

A. Yes.

- Q. At what part of the bus was that window?

A. It was in the back. An old passenger on there was
smoking his cigar and would tap it out. It was lowered a
little bit where he could reach his hand oyer and kind of do
his cigar like that.

Q. Where were you sitting on the bus?

.A. When I got on the bus at Ingram I was cold and got
right beside the driver in the seat with him.

‘ The Court: Don’t go over that.

By Mr. Weaver:
Q. Was that the only ventilation in the bus?
A. That was the only window. I don’t know
page 206 } about the bus top. I never noticed it.

" (No cross examination.)

_ Mr, Easley: We have sent for Dr. Kendig. He is on the
way here.

DR. E. L. KENDIG,
recalled on behalf of the plaintiff in rebuttal, testified as
follows:

Fxamined by Mr. Easley:

Q. Dr. Kendig, I believe you testified yesterday that Mrs.
Weeks has an enlargement of her heart and that she has in
her heart a systolic murmur. I ask you if it is possible to
have enlarged heart without a systolic murmur or whether
g; is possible to have a systolic murmur without an enlarged

eart?

Mr. Settle: Counsel for defendant object to this question
and further examination of this witness along this line for
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the reason that he has testified in chief and that such exami-
nation is not properly in rebuttal.

The Court: I overrule the objection.

Mr. Settle: Defendant, by counsel, excepts.

A. Well, you can have enlarged heart without systolic mur-
mur, all right—I wouldn’t say a systolic murmur
page 207 } but it you have a leak which systolic murmur in-
dicates, a leaky heart for any length of time, you
will naturally have a heart that is enlarged.
Q. Then I will ask you this question: Does a systolic mur-
mur in the heart of Mrs. Weeks indicate a leaking valve?
A. I think so, yes, sir.

Mr. Settle: We object to the question as leading.
The Court: It is leading in form. Go ahead.

By Mr Easley:

Q. Doctor, what is the relative danger from the effect of
the poisonous gases from an automobile exhaust for a person
lying down and one sitting up? :

Mr. Settle: We renew our objection. It is not in rebuttal
and he testified fully in chief and it is improper now to ex-
amine him along this line

The Court: Gentlemen, your doctors on the stand went
into that. The court is of the opinion it is in rebuttal and
overrules the objection. Proceed.

Mr. Settle: We except.

A. A person lying down would hardly breathe as easy as
one sitting up and for that reason I would think it would be
less dangerous for the one lying down.

By Mr. Easley:

Q. Is it more dangerous for a person lower down in the
car or one higher up in the car?

A. Poisonous gases rise and naturally a person
page 208 | that is sitting up higher, we will say, in an auto-
mobile that has the gas in it would be in more dan-

ger than one sitting down low.

Q. Dr. Cole yesterday assigned as one of the causes for
Mrs. Weeks’ present condition some trouble with her thyroid
gland. I ask you if she has any trouble from her thyroid
gland sufficient to cause any pronounced symptoms?

A. That would be hard to say. She has a slight enlarge-
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ment of her thyroid. Hundreds of people have enlargement
as much as that or more, as I understand it from the tests
made, that didn’t show any indications of a hyper-thryroatism
or increased amount of activity. Under those circumstances,
I shouldn’t believe the thyroid could cause these symptoms.

Q. Doctor, are you familiar with the tests that have been
made on the effects of carbon monoxide gas on the human
system?

Mr. Settle: We again renew our objection.
.hThe Court: You went into that on your examination in
chief, A

Mr. Weaver: The last doctor put on the stand testified to
certain tests that were made in a room in which they put
people and ran carbon monoxide gas through four parts in ten
thousand, I believe, and made the statement that evidently
Dr. Kendig was not familiar with those tests as they were
made in the year 1929.

The Court: I overrule the objection.

Mr. Settle: We except.

page 209} A. I am not an authority on carbon monoxide
poisoning. I have made some little study of it but
I am not an authority on it. The tests have been made as
to the effect of carbon monoxide on the human system and it
was found that four parts in ten thousand—a person could
live in that very comfortably for an hour, that is in the ve-
hicular tunnel in New York City they allow four parts of
carbon monoxide gas to ten thousand provided they don’t stay
in there over an hour and they speed up the traffic and not
let them stay in there more than an hour. I believe in a tun-
nel in London they give unlimited time but they keep it down
to one part in ten thousand but four parts they can stay in
for an hour. If you have as much as six parts they have
some symptoms. Nine parts make it dangerous and fifteen
parts-will kill them.
Q. Do you know how much carbon monoxide gas is dis-
charged from the ordinary automobile motor?

Mr. Settle: We object to that.
The Court: I overrule the objection.
Mr. Settle: We except.

A. Dr. Yandel Henderson, an authority on that subject,
made a test and he found out that one cubic faot of carbon
monoxide gas is produced by an ordinary twenty-horse power
automobile every minute. :
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page 210 } CROSS EXAMINATION.

Bv Mr. Settle:

Q. Before you treated Mrs. Weeks, how many cases had
you ever treated for carbon monoxide poisoning?

A. I suppose three or four or something of that kind.

" Q. You just don’t know?

A. T haven’t got my records here and I don’t.

Q. Can’t you tell me who those were?

A. I don’t think I could right now tell you who they were.
I know one case up there of a negro man who died as a result
of carbon monoxide poisoning and I know of ariother woman
who recovered from its eventually but she suffered consider-
ably for a long time, that is she got well enough to be dis-
charged.

Q. I am asking you the names of the people you have
treated?

A. T don’t carry the names around. I couldn’t give you
the names of my patients. I might say this to you, gentlemen,
that I treat not so much more than other people but I carry
on my books over one thousand families and I wouldn’f re-
call the names of them right now, but if you give me time I
will go home and send you a record of the names of them.

page 211} Mr. McKinney: The defendant, by counsel, ex-

cepts to the action of the court in giving Instrue-
tion No. 3 offered by the plaintiff upon the ground that it
places upon the defendant and its driver a higher degree of
responsibility and care than the law imposes in such cases and
that although the defendant is chargecd with the highest de-
gree of care in the inspection, repair and upkeep of its equip-
ment, including its buses, the driver of the automobile upon
the road is not chargeable with knowledge of possible defects
not reasonably discoverable by him while in the operation
of the bus in the usual manner and that he is chargeable only
with reasonable and intelligent knowledge of possible dangers
under the circumstances surrounding him at the time of the -
alleged accident, if anything.

The defendant excepts to the amendment to Instruction B
offered by the defendant in the addition by the court to this
instruction of the words ‘‘in the shops or on the road’’, upon
the ground that there is no evidence that the driver had any
knowledge of any mechanical defect in the bus and that he
was chargeable as the agent of the defendant company only
with the highest degree of care in the operation, that is the
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handling and steering and speed of the bus and only with
reasonable ability to discern unusual or unexpected or pos-
sible defects from escaping gas.

page 212 } DEFENDANT’S EXHIBIT NO. 1.

Purdy, Va.

: Deec. 7, 1928

Union Station,
Danville, Va.

Dear Sir:

On returning from Danville to Barnes Store on Dec. 7, I
was taken very sick from escaping gas, also the driver; as
vou know he returned to Sonth Boston & I went on to Barnes
Store on a hired truck with the promise that I would make
the right connection there & when we arrived there the Bus
had been gone an hour. I have two receipts to show the
amount I paid; also they say they will witness to my condi-
tion when found on the road, they are Mr. S. P. Spurget
Barnesville, Va., & Mr. J. T. Burks, Red Oak, Va. Now I
think twenty-five dollars is a very reasonable amount for all
this trouble provisding the Bay & I get along all right;
hoping to hear from you at once,

Yours truly,

MRS. S. E. WEEKS,
Purdy, Va.

" page 213} Greensboro, N. C. July 23, 1929
STATEMENT OF E. B. GREASON.

My post-office address is Greensboro, North Carolina, Route
2. In the month of December, 1928, I was engaged to drive
a bus for the Barnard Bus Lines. On the 7th day of Decem-
ber, 1928, I was driving a bus for said Barnard Bus Line
from Greensboro, N. C., to Jones Store in Charlotte Co. Vir-
ginia. At a point in Halifax Co. Va., near Ingram, I had
some trouble with the bus and telephoned in to Danville for
another bus. Mr. Greenway brought me a bus from Dan-
ville. It was a Studebaker 12-passenger bus which I had
driven occasionally before. It was an old bus. As soon as I
took the machine I noticed that a gasket was leaking and I
eould smell a strong' and disagreeable order of gas coming
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from the motor which irritated my eyes. I had no further
trouble urntil at a point on the highway between South Bos-
ton and Foster’s Store on the dirt road, the gas seemed to
get suddenly worse, and I became sick and suffered with a
terrible headache. The lady passenger on the bus, Mrs.
Weeks, appeared to be very badly gassed and was made very
sick and nauseated. I offered to get her to South Boston
to a doctor but she insisted on going towards her home in
Victoria.

I could tell that the gas which I smelled and which was
irritating my eyes came from the motor, and I knew it was a
deadly gas because I had suffered from it before. I could

hear the exhaust of the motor which indicated that
page 214 } a gasket was leaking when I first took charge of
the bus at Ingram.

After the gas injured me and the passenger, Mrs. Weeks,
as above stated, I drove the bus back to Halifax and turned
it over to Greenway, and did not drive it any further.

The above is a true statement of the facts connected with
this accident to the best of my knowledge, given under my
hand this the 24th day of July, 1929.

E. B. GREASON.
page 215} CERTIFICATE OF INSTRUCTIONS (#3).

" Katie Bell Weeks
vs.
Rarnard Bus Lines.

The following instructions granted at the request of the
plaintiff and of the defendant, respectively, as hereinafter de-
noted, are all the instruections that were granted on the {rial
of this case,

Teste: This Jan. 31, 1930.

E. W. HUDGINS, (Seal)
Judge of the Circuit Court of Halifax County.

page 216 } INSTRUCTION NO. 1.

The Court instruets the jury that . B. Greason who was
driving the bus on the occasion in question in this case was
the agent of the defendant, Barnard Bus Lines, Incorporated,
and any negligence of the said Greason while driving said bus
was negligence of said defendant.
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page 217 } . INSTRUCTION NO. 2.

. The Court instruets the jury that if they believe from the
evidence that on the occasion in question in this case the em-
ployee of the defendant, E. B. Greason, in charge of the bus,
knew, or by the exercise of the utmost care should have known,
that the bus was in an unsafe condition from leaking gaskets
which caused or might cause dangerous gases to escape in said
bus, and continued to drive said bus in this condition, then
the defendant was guilty of negligence, and is liable to the
plaintiff for any damages suffered by her as the proximate
result of said negligence.

page 218 4 INSTRUCTION NO. 3.

The Court instruets the jury that if they believe from the
evidence that the defendant, Barnard Bus Lines, Incorpo-
rated, was a common carrier of passengers, and that he plain-
tiff, Mrs. Weeks, on the occasion in question was its passen-
ger, then the Court instruets the jury that the defendant owed
the plaintiff the utmost care, diligence and foresight to keep
and maintain its buses used for passengers in safe condi-
tion; and, if they believe from the evidence that the defend-
ant, or its employee in control of said bus was guilty of the
slightest negligence in operating said bus in an unsafe con-
dition, whereby the plaintiff was injured they shall find for
the plaintiff. '

Riggsley vs. Fulton (Va.), 45 A. L. R. 283.
page 219 | INSTRUCTION NO. 4.

The Court further instructs the jury that if they should
find for the plaintiff they should ascertain her damages, not
exceeding the sum claimed in the Notice of Motion, to-wit,
© $25,000.00; and in estimating such damages the jury may
allow such sum as they may believe from the evidence will be
a fair compensation for such bodily and mental suffering in-
cluding injury to the nervous system as she may have been
caused by the said injury; and they may also allow such sum
as will compensate her for the loss of her capacity to attend
to her daily duties, and for the loss of such capacity in the
future, so far as the jury may believe from the evidence that
she has suffered a loss of her capacity to attend to her daily
duties as a result of said injury; and they may also allow
such sum as will enable her to relieve or nullify the incon-
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venience occasioned by the said injury; if they believe from
the evidence that she will in the future experience such in-
convenience.

C. & O. R. Co. vs. Fortune, 107 Va. 412,
page 220 } INSTRUCTION A.

The Court instructs the jury that a common carrier of
passengers is not an insurer of the safety of its passengers
against all accidents, and is only liable where the negligence
of the carrier was the proximate cause of the injury com-
plained of. In order to find that the negligence of the car-
rier was the proximate cause of the injury complained of, it
must appear to the jury by a preponderance of the evidence
that the injury was the natural and probable consequence of
the negligent or wrongful acts. charged against. the carrier,
and that the injury ought to have been foreseen in the light of
attendant circumstances.

page 221 INSTRUCTION B.

The Court instructs the jury that the defendant company
is not liable for injuries claimed by the Plaintiff to have been
sustained by her, by reason of the gas escaping from the mo-
tor of the bus, if the jury shall believe that the bus and motor
were properly constructed by competent and reliable manu-
facturers, and that the said bus and motor were frequently
and properly inspected, and that the defect allowing the gas
to escape was not one which the utmost scrutiny could have
detected, but if the jury believe from the evidence that the
driver of the bus detected the escape of gas, or by the exer-
cise of the highest degree of care, could have detected the es-
cape of gas which he knew, or should have known, to be in-
Jjurious to passengers, then it was the duty of the bus driver
to take due precautions for the safety of his passengers.

page 222 } INSTRUCTION C.

The Court instruects the jury that in order for the plaintiff,
Katie Bell Weeks, to recover damages in this suit against the
defendant bus company, said plaintiff must show by a pre-
penderance of the evidence that she has sustained bodily in-
juries and that said injuries were proximately caused by the
plaintiff inhaling poisonous gas or other injurious gases dis-
charged from the motor of the defendant company’s bus, and
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that the said bus company was negligent in allowing said gas
or gases to escape.

page 223 | INSTRUCTION D,

The Court instructs the jury that in order for the plaintiff
to recover in this action she must show by a preponderance
of the evidence that the gas or gases claimed to have been
inhaled by her were poisonous or injurious and that such gases
could cause and did cause the injury she complains of having
suffered. The jury cannot speculate or guess as to the
causes for the physical condition and physical ailments or
diseases of the plaintiff of which she complains in this suit.

page 224 } INSTRUCTION E.

The court instruets the jury that the proximate cause of
an ‘injury is the act or omission which immediately causes
the injury. It is the act or omission occurring independently
or concurring with another act or omission which had it not
happened, the result would not have occurred. The ‘‘proxi-
mate cause’’ is the cause without which the injury complained
of would not have happened, but it does not have to be the
sole cause.

page 225! BILL OF EXCEPTIONS NO. 4.
Katie Bell Weeks

ve,
Barnard Bus Lines.

Be It Remembered that, after all the evidence was intro-
duced.the Court, upon the motion of the plaintiff, granted the
“following instruction:

“INSTRUCTION NO. 3.

.

The Court instructs the jury that, if they believe from
the evidence that the defendant, Barnard Bus Lines, Incor-
porated, was a common carrier of passengers, and that the
plaintiff, Mrs. Weeks, on the occasion in question was its
passengers, then the Court instructs the jury that the defend-
ant owed the plaintiff the utmost care, dilgence and foresight
to keep and maintain its buses used for passengers in safe
condition, and if they believe .from the evidence that the de-
fendant, or its employe, in control of said bus was guilty of
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the slightest negligence in operating the said bus in an un-
safe condition, whereby the plaintiff was mJured they shall
find for the plaintiff.”’

and to the granting of this instruction the defendant, by coun-
sel excepted.

Teste: This Jan. 31, 1930.

E. W. HUDGINS,  (Seal)
Judge of the Cireuit Court of Halifax County.

page 226} BILL OF EXCEPTIONS NO. 5.

Katie Bell Weeks
vs.
Barnard Bus Lines.

The following question was propounded to Katie Bell
‘Weeks, the plaintiff, upon direct examination, and was al-
lowed to answer the same as follows:

Question: What happened on this last bus?

Answer: We kept on going and one of the passengers in
the bus said: ‘This won’t damage us any,’”’ and the men
folks got talking about it and didn’t seem to think it would
and I had gotten on the front seat of the bus, owing to the
fact that I was cold and sat up there and we went on and
my baby was asleep and I had her covered up because she
had gotten so cold and we went on down through South Bos-
ton, Mr, Greeson told me, ‘‘Lady, I think you had better get
back further and take that baby back further, ete., ete.”

And the defendant objected to the admission of said testi-
mony and moved the Court to disregard the same and strike
it from the record, which motion the Court overruled and
the defendant excepted

Teste: This Jan. 31, 1930.

E. W. HUDGINS, (Seal)
Judge of the Circuit Court of
Halifax County, Virginia.

page 227} The foregoing bills of exceptions Numbered
from 1 to 5 inclusive were all five filed in the
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Clerk’s Office of Halifax County, Virginia, on the 31st day
of January, 1930.

Given under my hand this the 27th day of March, 1930.
E. C. LACY, Clerk.
State of Virginia, ' '

~

In the Clerk’s Office of the Circuit Court of Halifax County.

- I, E. C. Lacy, Clerk of the Circuit Court of Halifax County,
in the State of Virginia, do hereby certify that the foregoing
is a true tramseript of the record of the suit of Katie Bell .
‘Weeks vs. Barnard Bus Iines, a Corporation, mentioned in
said record.

And T further certify that it appears by a papér writing
filed with the papers of said suit that notice as required by
law has been given of the intention to apply for this tran-
seript of record.

(Given under my hand this the 27th day of March, 1930.

E. C. LACY, Clerk.
Fee $27.50.

A Copy—Téste:
H. STEWART JONES, C. C.
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