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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

JOHN T. REGENSBURG

vs.
COMMONvVE.ALTH OF VIRGINIA..

'l'o the Honorable Judges of the Sttprmne Court of Appeals:

·your petitioner, John T. Regensburg, respectfully represents that he is aggrieved by :final judgment and sentence of
the Circuit Court of Gloucester County, entered on the 12th
·day of November; 1931, in a certain prosecution in said court
wherein your petitioner was defendant and the Common·wealth of Virginia the prosecutor. A transcript of the record
in said prosecution is herewith presented from whieh it appears as follows :
That your petitioner was indicted ·by a grand jury of
Gloucester County for violation of the Prohibition Law, which
indictment is in the following words and figures, to-wit:
Commonwealth of Virginia, County of Gloucester, to-wit:
In the Circuit Court of said County.
The Grand Jurors in and for the body of said County of
Gloucester and now attending said court at its November,
1931 term upon their oaths, do pres.ent that John T. Regensburg on the .............. day of September, 1931, in the said
County, did unlawfully have in his possession, other than his
permanent bon.a fide home, ardent spirits, against the peace
and dignity of the Commonwe.alth of Virginia.
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''And the jurors aforesaid upon their oaths aforesaid, do
further present that John T. Regensburg within one year
next prior to the finding of this indictment in the said County
of Gloucester did unlawfully sell, offer, keep, store and ·expose for sale, give away, transport, dispense, solicit, advertise and receive orders for ardent spirits against the peace
and dig'llity of the Commonwealth of Virg·inia.
''And the jurors aforesaid upon their oaths aforesaid, do
further present that John T. Regensburg within one year
next prior to the finding of this indictment in the said county
of Gloucester, did unlawfully have in his possession ardent
spirits, against -. peace and dignity of Commonwealth of
·
Virginia.
"'Upon the evidence of E. P. Rhodes, J. A. Eastwood and
T. E. Hall, witnesses sworn in open court a.nd sent to the
Grand Jury to give evidence.''
The petitioner, John T. Regensburg, having appeared in
answer to his recognizance, asked, through his counsel, for a
bill of particulars which was accordingly furnished by the
Attorney for the Commonwealth as follows:
"That on the ........ day of S"eptember,. 1931, did unlawfully sell, keep, store & expose for sale ardent spirits.''
Whereupon the petitioner was arraigned, and upon said
pros·ooution the jury broug·ht in their verdict in manner and
form as follows: ''We the jury find the accused guilty of the
unlawful possession of ardent spirits as charged in the within
indictment and fix his punishment at a fine of Fifty Dollars,
and confinement in the County jail one month.
R. R. EDWARDS, Foreman.''
Thereupon the petitioner, ·by his attorneys, moved the
Court to set aside the verdict of the jury upon the following
grounds:
~,irst: Because the verdict of the Jury was contrary to.
the Iaw of the case.

Second : Because the verdict of the Jury was contrary to
the law and evidence of the case.
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STATEMENT OF FACTS.
The evidence of the Commonwealth is as follows:
Mr. T. Jn. Hall, Sheriff, and Eugene P. Rhoades, Deputy
Sheriff of Gloucester County, accompanied by James A. Eastwood, Constable of Gloucester County, on the 19th day of
September, 1931, searched the premises of John T. Regensburg in Gloucester County. The officers drove up to the
dwelling house of John T. Regensburg a.nd found John T.
Regensburg·, together with s·everal members of his family, sitting on the front porch. Upon learning the purpose of the officers, Mr. Reg.ensburg invited them into his house to search
it. J\IIr. Hall, Sheriff, and James A. Eastwood, Constable,
searched the dwelling house and kitchen and Mr. Rhoades,
Deputy Sheriff, remained in the yard to the rear of the house
while Messrs. Hall and Eastwood se·arched the dwelling
house and kitchen. John T. Regensburg was with 1viessrs.
Hall a.nd Eastwood all the time while they were searching
the dwelling house and kitchen, and opened the closets and
other places for them in the house. The officers found in
the bouse two five-gallon glass jars or demijohns which were
empty, and from eight to twelve cases of empty one-pint bottles. The officers then searched the curtilage and outbuildings. They next proceeded along a farm road leading to
some woods. After going along this fatm road a short distance, they saw a track going across a field to the woods a.t
a point near the right of way of the East Coast Utilities Company, and when they got to the edge of the woods, they saw
two tracks, one leading from and the other leading towards
John T. Regensburg's yard across a field which had been recently sown in fall seed. They then went into the woods at
the edge of the field where they saw the tracks. After going
about twenty-five or thirty feet into the woods, they sa:w a
place where fresh dirt had been dug up and brush piled on it.
They took a stick and punched around the place where the dirt
had been dug from until they found a five-gallon keg of whiskey. They thereupon arrested John T. Regensburg.
The officers further testified that they thought they smelled
the odor of liquor on the ground around R-egensburg's home
before going to the woods, but they were not able to definitely
locate the odor and further stated that Regensburg was with
them during the time the house and kitchen were being
searched and had no opportunity to destroy any liquor; that
it was one hundred yards from Regensburg's house to the
edge of the woods; that the liquor was twen.ty-five or thirty
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feet from the edge of the field into the woods ; that they did
not measure the tracks and could not say that they correspond
in size with Regensburg's tracks.
Mr. Eastwood testified that one of the five-gallon demijohns
smelled like liquor had been in it, but 1\{r. Hall, the Sheriff,
who was with ~fr. Eastwood, could not so testify.
The evidence for the Commonwealth further shows that
Regensburg's reputation with reference to the Prohibition
Law is bad.
Evidence of the defendant not in conflict with that of the
Commonwealth is as follows:
John T. Regensburg, the defendant, rented the open land
on which he resided at the time the officers made the search
from Mr. Wallace Robinson, ·but did not rent the woodland
or have any interest or control over it. The tracks which
the officers saw going across the field towards the woods were
made .by a colored man who sowed t.he fall seed in the field
about five days .before the offic.ers made the search. The defendant had not been in the 'voods where the officers found
the whiskey for at least six months prior to the time the officers made the search.
A man by the 'name of MoCoy formerly lived across the
road from the home of Regensburg, to whom Regensburg gave
a stove and some other things. When McCoy left the community in March of 1931', he told Regensburg that he could
have the two five-gallon demijohns and the bottles which he
left in the house which he had occupied. Regensburg then
rei1ted the property which 1\IIeCoy had occupied and moved
the demijohns and bottles to his home, none of which have
been used by Regensburg. The demijohns were in ''grass''
bags and had not been taken out of these hags since they had
been moved to Regensburg'·s home. None of the cases of
empty bottles had been opened. Regensburg testified that
he had expected to either sell the pint bottles or to use them
for carrying milk or coffee when working away from home
and tha.t he also thought he had the right to use them and the
demijohns for wine made from gra.pes of his own growing.
The uncontradicted evidence also shows that Regensburg
l1ad two married sons, a. daughter and his wife living with
him on the property where he resided. His daughter, Lola
Regensburg, his nephew, J. C. Regensburg, one of"his married sons and he were sitting on the porch when the officers
came to sea.rch the house, but all of them with the exception of
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Regensburg himself left after the officers arrived and did not
go into the house.
ASSI.GNMENT OF ERRORS.
First : The refusal of the court to set aside the verdict as
being contrary to law.
Second: The refusal of the court to set aside the verdict
as being contrary to the law and the evidence.
The assignments of error will be considered in their order.
First A.ssignment:

T~e

Verdict Wa.s Contrary to Law.

It will appear from the indictment that there are three
counts in it. The first count charged that John T. Regensburg on ............ day of .September, 1931, did unlawfully
have in his possession at a place other than his bona fide
home ardent spirits. The second count in the blanket form
of the Prohibition Act made all charges allowed under that
form, and the third count charged that John T. Regensbnrg
did unlawfully within one year next to the finding of the indictment have in his possession ardent spirits.
Counsel for the petitioner, John T. Regensburg, called for
a bill of particulars, which was furnished him by the Commonwealth's Attorney in the following language, to-wit:
''That on the ..... .- ..... clay of September, 1931, did unla.wfuHy sell, keep, store and expose for sale ardent spirits. 't
'l,he verdict of the Jury was rendered in the following words:
""\Ve the Jury find the accused g-uilty of the unlawful possession of ardent spirits a.s charged in the within indictment and
fix his punisl1ment at a. fine of. $50.00 and confinement in the
county jail one mouth.''
Counsel for the petitioner contend that the bill of particulars furnished by the prosecuting attorney limited the offenses
for which he would prosecute to thol:le stated in his bill of
particulars, and was in effect an apandonment of any prosecution under the first and third counts of said indictment; and
that the petitioner, John T. R€gensburg, could not be convicted of any offense other than that charged in the bill of
particulars, to-wit, "unlawfully selling, keeping, storing and
exposing for sale ardent spirits'', whereas the jury found the
petitioner guilty of the unlawful possession of ardent spirits,
ulthough the petitioner could not .be convicted of having ar-
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dent spirits in his possession, 'not for sale, under the bill of
particulars.
In the case of Webster vs. Cont., 141 Va. 589, 127 8. E. 377,
there were three counts in the indictment, to-wit: The first
count was that known as the omnibus count; the second count
charged the defendants with unlawfully having in their possession ardent spirits; and the third count charged that they
had unlawfully received ardent spirits. The defendants appeared by counsel and demanded a bill of particulars, which.
was furnished by the prosecuting attorney, and which charged
the defendants with three offenses, to-wit: (1) Unlawfully
transporting of ardent spirits; (2) Unlawful storage for sale
of _ardent spirits; and (3) Unlawfully dispensing ardent spirits. The Attorney General for the State insisted that the defendants were not entitled to a bill of particulars except as
to the first count, which was the omnibus count of the indictment, but this Honorable Court held in tha.t case that the
offenses named in the bill of particulars were the only ones
for which the Commonwealth could prosecute. This Honorable Court in passing upon -this question cited a part of
the brief of the Attorney General which is as follows:

''That after a bill of particulars has been furnished the defendants under the order of the court, the ·Commonwealth's
Attorney cannot travel beyond the facts which it notifies the
defendants it expects to prove, and prove other and different
facts which are not included in the bill of particulars. A long
line of decisions, both Eng·Iish and American, as well as the
reason for permitting· a bill of particulars, upholds this statement of the law."
In the case of Bwrner vs. Cmntnonwealth, 140 Va. 508, 125
S. E. 324, the defendant was indicted for violating the Prohibition Act. There was only one count in the indictment,
which was in the blanket form permitted by section 7 of said
act and the defendant demanded a bill of particulars which
was furnished him by the prosecuting· attorney, charging the
defendant with (1) unlawfully transporting· ardent spirits,
(2} unlawfully having in his possession ardent spirits at a
place other than his home, and (3) storing· liquor for sale.
The court held in this case that the defendant could not be
convicted of having ardent spirits in his possession, not for
sale.
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vs. Commonwealth, 122 Va. 916, 95 S.

E. 466, this Honorable Court had before it the question of
whether or not a person indicted under the omnibus form
could be convicted under section 17 of the Prohibition Act
for having liquor in a house resorte~ to as a place of prostitution. This Honorable Court reversed the lower court for
convicting under section 17, and Judg·e Burks in delivering the
opinion of the Court said:
''The only provision in either sections 3, 4 or 5 which bear
upon the case is the provision in section 3 which declares tha.t
'H. shall be unlawful for any person in this .sta.te to * * * keep
* w * ardent spirits, except as hereinafter provided'; but it
was held in Pine tt 8 cott vs. Commonwealth, 93 .S. E. 652,
that the word 'keep', as used in section 3, meant for sale.
So that in order to convict under that section it was necessary
jo1· the Con'I/Jno'Ju.oealth to show the keepin.g was for sale; but
this the Commonwealth did not do, nor attempt to do. It
sought and obtained a conviction under section 17 of the act,
which makes it unlawful to keep ardent spirits in any <Iuantity 'in a place reputed to be a house of prostitution'. This
it could not do under the blanket indictment allowed by section
7. The ~tse tha.t for'ln is limited by its terms to offenses under sections 3, 4 a1wl 5. (Italics supplied.)
The verdict.of the jury in the instant case, to-wit, ''We the
jury find the accused guilty of the unlawful possession of ardent spirits as charged in the within indictment, et'c. ", shows
conclusively that the jury found the accused guilty of the
offense charged in the fi'rst or third count in -the indictment,
which were eliminated by the hill of particulars.
Counsel for the petitioner respectfully submit that from
the decisions of this Honorable Court in the cases of lVebster
vs. Co1nmonwealth, 141 Va. 589, 127 S. E. 377; B·urner vs.
ConMnonwealth, 140 Va. 508, 125 S'. E. 324; and Lane vs. Co·mtnonwealth, 122 Va. 916, 95 S. E. 466, as above cited, the petitioner, John T. Regensburg, could not be convicted under said
hill of particulars for the unlawful possession of ardent spirits, not for sale, and that the verdict of the jury is not responsive to the charges in the bill of particulars; that this is
fatal error and that the judgment of the lower court upon said
verdict should be annulled and reversed.
Second Assignment:
Law and Evidence.

The Verdict Was Contrary to the
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· Assuming that the petitioner could have been convicted
of the unlawful possession of ardent spirits under the indictment and bill of particulars in the ease a.t bar, the evidence
is not sufficient to support the verdict of the jury.
The evidence of Mr. Hall, Sberiff, Mr.. Rhoades, Deputy
Sheriff, and Mr. Eastwood, Constable of Gloucester County,
shows that they searched the dwelling house and outbuildings
of the petitioner and found in the closet of the dwelling house,
two five-gallon demijohns and from eig·ht to twelve cases of
empty and unused pint bottles, which said cases had not been
opened; that they smelled the odor of liquor in the yard,
but could not locate the odor on the ground; that the petitioner and several members of his family were sitting on the
front porch when they arrived at the petitioner's home; and
tha.t the petitioner invited them in his house to malw the
search and remained with Hall and Eastwood in the house
while they were making the search. Eastwood said that he
smelled the odor of liquor in one of the demijohns, but Hall,
the sheriff, who was with Eastwood, said he did not smell
any liquor in the demijohns.
They then left the petitioner's house and followed a farm
road leading from the petitioner's barn to the woods. After
.going a short distance along this farm road, they saw a track
going across a freshly plowed field towards the woods in the
direction of the right of way of tl1e East Coast Utilities Company in said woods. Afte:r getting to the edge of the woods,
they saw hvo tracl{s, one leading from and the other leading
to the petitioner's house over the field, which had been plowed
recently and sown in fall grain. They foui1d a. five:....gallon
keg of 'vhiskey in the woods about twenty-five or thirty feet
from the edge of the field. They thought they saw the impressions of tracks leading from the edge of the field to the
place where they found the keg of whiskey in the woods; that
the keg of whiskey was found in the woods, which 'voods were
part and parcel of the premises on which Regensburg resides.
They and several other citizens testified that Regensburg's
reputation with reference to the Prohibition Law is bad.
The petitioner, John T. ltegensburg, testified that he was
not the owner of the property in which he resides; that he
only rented the dwelling house and open land for growing
corn and did not rent the woodland to the farm, and tha.t he
had no interest or control over the woodland to the farm.
The petitioner, together with his daughter, son and daughterin-law, testified that the demijohns and bottles were given to
the petitioner by a man named 1YicCoy, who had formerly lived

~John.
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across the road from him, in -~fareh, 1931; that the petitioner
brought the bottles aud demijohns to his home, but had not
used them since they had been in his house. The petitioner
further testified that the tracks across the field were made
1>y a colored man who followed the drill while putting the fall
grain in the field, and that the petitioner had not been in the
'voods for six months prior to the time that the officers made
the search.
There is no denial of the fact tha.t the petitioner only rented
the open land of the farm on which he resided, and had no
interest or control over the wood-land one hundred yards from
his dwelling· house where the five-gallon keg of whiskey was
found. Therefore, there is no 11ri1na facie presumption of unlawful possession of ardent spirits under the Prohibition
Law; and the finding of two five-gallon demijohns and eight
to twelve cases of empty pint bottles in his house, the· odor
of liquor around his dwelling and two tracks across a freshly
plowed field to the edge of the woods near the place where
the keg of whiskey was found, are only circumstances of suspicion and are not sufficient to warrant a conviction of the petitioner for the unlawful possession of ardent spirits.
''Circumstances of suspicion, no matter ho'v grave or
strong, are not proof of guilt, and the accused must not be
found. g11ilty unless the fact of his guilt is proven beyond
every reasonable doubt to tl1e actual exclusion of every hypothesis of his innocence consistent with the fact proven.''
Henderson vs. Con~., 98 Va. 798, 34 S. E. 881; Br.own vs.
Com., 97 v. .a. 792, 34 s. E. 882; 111eekins VI::!. Com., 153 Va.
984, 151 S. E. 132.

It is submitted that the above stated facts in the instant
-case a.re not sufficient to substantiate the verdict of the jury.
Cases wherein this Honorable Court has reversed the lower
court in upholding the verdicts of the juries rendered. therein
are as follows:
Trouiner vs. Co·m., 135 Va. 750, 115 S. E. 693.

Officers searched the house in which Troutner and his
family lived, and found two one pint bottles of corn liquor,
which it was admitted belonged to the accused. Outside of
ihe house, 10 or 20 feet from the northeast corner thereof,
tbey found two one-gallon bottles of corn liquor, buried in
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t11e ground. The accused had been living in the house only
three months, and testified, without eontradiction, that he did
not own the liquor found outside of the house, or know where
it came from, or who put it there, and was in no way engaged
in the liquor business. The accused also showed that the line
of the premises which he had control of was nearer to the
house than was the place where the two large bottles of liquor
were found. The jury found the accused guilty of possessing
more than on gallon of ardent spirits. This Honorable Court
held: The judgment of the lo,ver court upholding the verdict of the jury should be reversed. Part of the opinion in
that case is as follows :
"The remaining assignment is that the court erred in not
setting aside the verdict as contrary to the law and the evidence, and as not supported by the evidence. The accused
had the right, under section 65 of the Prohibition Act (Laws
1.918, c. 388), to have the hvo small bottles of liquor in his
home. The two large bottles were not found within his curtilage or inclosure, nor within the boundaries of his lease, and
their finding was p.ot therefore p1·im,a. facie proof of guilt under section 28 of said act. Besides, there is no evidence showing that the same were ever in his actual possession, or that
he had any knowledge that they were buried in the ground
so near his premises. ''
"For the foregoing reasons, we are of opinion that the
verdict of the jury is without evidence to support it, and
the judgment complained of erroneous.''
In the case at bar, there is no evidence to show that the petitioner had any control over the land "rhere the five-gallon
keg of liquor was found. On the contrary, the petitioner testified without contradiction that he did not rent the woodland
and had no control over it. The mere proximity of the keg
of liquor is not evidence of possession in the case at bar any
more than it was in the above case of Troutner vs. 001W1nonwea.lth. The following ca.se is also in point as to this matter:
Hilton vs. Cmn., 136 Va. 721, 117 S'. E. 840.

The evidence of the Commonwealth in this case showed
that an incompleted house, which wa.s being built for the accused, was searched and 20 g·allons of liquor were found buried
in the cellar thereof. The cellar door was locked at the time
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of the search, and the lot on which the building was being
erected was owned by the defendant. In reversing the judgment of the lower court in upholding the verdict of the jury,
this Honorable Court said :
''The evidence in this case fails to show that the accused
·was either the occupant of the premises or that he was in
charge of the premises at the time the whiskey was found
thereon, and hence there is no pt·ima facie presumption of
his guilt. Without this statutory presumption, the evidence
is insufficient to support the verdict.''
In addition to the fact that the five-gallon keg of whiskey
was found on land near the premises occupied by the petitioner, the Commonwealth seeks to rely on the fact that .bottles
and demijohns, were found in the house of the petitioner.
That all of this does not constitute sufficient evidence to substantiate the verdict of the jury is shown by the following
case:

Royals vs.

Con~.,

144 Va. 630, 131 S. E. 204.

In this case the evidence of the Commonwealth was as follows: County Of-ficers Rountree, Brown and Casteen testified that they went to the defendant's house, who was a. farm.er
in Norfolk County, with a search warrant, to search for violation of the prohibition law (Laws 1924, c. 407). Upon their
arrival, they found the accused absent, a.nd made known the
purpose of their visit to 1.\Irs. Royals, who requested that they
wait before executing the warrant until the return of her
husband. They 'vaited a short while, but, before the a-ccused
returned, Officers Brown and Rountree searched the outhouses
and land adjoining the property of the accused. In the smokehouses in the yard of the accused they found 5 gallons of
grape wine; in an open outhouse next to the fence 2 barrels
of apple ma.sh; about 25 feet from the house containing mash,
across a ditch and outside of the fence, they found 2 jugs in
holes in the ground, with an old piece of sheet' iron and trash
over them, containing approximately 7 gallons of -corn whiskey or apple brandy; a dismantled still in a hole covered
over with sheet iron and trash; that near the whiskey and
still there were 6 to 10 beehives, the property of the defendaut, and there was a path running from the defendant's back
gate to the·canal which passed near the beehives; there was
.also a small cider press standing in the yard of the defend-·
ant; that the still cap had apple pumice on the mouth of it.
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· Officer Brown corroborated the above evidence, with the
exception that the so-called a.pple mash was a liquid with
some pieces of apple floating on the top. No liquor was found
on the premises, and the officers further testified that the ac<msed denied knowledge of the liquor and still, but claimed
the wine as having been made on his premises of grape::;
grown in his vineyard, and claimed that the mash of cider
found in the 2 barrels was apple cider, made from apples out
of his. orchard, and was to be kept until it developed into cider
vinegar~ The still and liquor were from 10 to 15 feet from
the ditch, and between the ditch and canal. There was a footpath along the canal, and otherwise the property of the canal
company was not used.

Ln holding t.hat the lower court should have set a.side the
verdict of the jury finding the accused· guilty, this Honorable
Court, through Judge Campbell, said:

"It is elementary that the accused must be presumed to be
innocent until his guilt is pr.oven beyond a reasonable doubt.
"It is ma~e manifest by the evidence recited that' the defendant is neither the owner nor the occupier of the premises
upon which the contraband liquor was found. This being
true,· there is not even a prin~a facie presumption that he- wa$
guilty of the unlawful keeping of having in his possession
the liquor found by the officers upon the property of the
Dismal Swamp ~Canal Company.
· ''In Hilton's Case, 136 Va. 721, 117 S. E. 840, Judge Prentis said:
'The evidence in this case fails to show tha.t the accused
was either the occupant of the p.remises, or tha.t he was in
charge of the premises a.t the time the whiskey was found _
thereon, and hence there is no prim,a facie presumption of his
guilt.'
''The fact that the defendant was the owner of cider or apple mash which was in close p~oximity to the ardent spirits
found by the officers, while a suspicious circumstance, is
not of itself sufficient proof upon which to found a verdict
of guilty. The burden was upon the commonwealth to connect the accused, by· clear and positive proof, with the possession of the liquor. This, in our opinion, the commonwealth
has failed to do.
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"For the error. committed by the trial court in refusing to
set aside the verdict of the jury, the case must be reversed
and remanded for a new trial.''
In another case decided by this Honorable Court, a judgment of the lower court upholding the verdict of the jury was
reversed under a set of facts that were sufficient to establish
a suspicion of guilt. This case is as follows:
lJ!leekins vs. Co·m., 153 Va. 984, 151 S. E. 132.

In this case the Commonwealth proved that the accused,
one Thomas H. Smith, and one ~Ioody ·Brown were arrested
by a motorcycle police officer on the public highway in Warwick County, while occupying· an automobile owned and
driven by Smith. When the officers first approached the
car, Smith speeded up the car, and, when the officer ran alongside of the car, Smith forced him into a ditch and ran away.
'\Vhen :finally arrested, the car was searched, and 25 gallons
of liquor were found in containers in the )Jack compartment
of the automobile, which was loeked. Both Smith and Brown
denied knowledge of the liquor, and, when accused was interrogated as to the ownership of the liquor, he said, ''It was
or must be Tom Smith's''. One witness testified that the accused, Meekins, had the reputation of being a violato-r of the
vrohibition law. It was also shown that accused and Brown
were together when they were picked up by Smith.
The judy found the accused guilty, and upon an appeal from
the judgment of the lower court upholding the verdict of the
jury, this Honorable Court reversed the lower court. Judge
Campbell, in delivering the opinion in this case, said:
"There is no evidence that accused, Smith and Brown conto transport the liquor found in the automobile owned
by Smith. The fact that accused had a bad reputation as a
violator of the prohibition law, and the further fact that he
was an occupant of the automobile, while liquor was being
tra.nspor·ted, were most suspicious circumstances, yet, standing alone, they are not sufficient to support a. verdict of
guilty.
"The burden is upon the commonwealth not only to prove
the guilt of a person charged with crime, but his guilt must
be proved to the exclusion of every reasonable hypothesis
consistent with his innocence. l{ibler 's Case, 94 Va.. 813, 26
~pired
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S. E,. 858. This burden the Commonwealth has failed to carry
successfully.
''The judgment complained of will be reversed, the v~rdict
set aside, and the case remanded for a new trial.''
As in this case, the facts proved in the case at bar and the
bad reputation of the petitioner are not, it is submitted, .sufficient to substantiate the verdict of the jury. The possession
of the bottles, the tracts across the field and the finding of the
five-gallon keg of liquor, while possibly constituting g-round
for suspicion, do not, in the light of the a:bove decisions of this
Honorable Court, constitute ground for upholding the verdict
of the jury (jonvicting the petitioner in the case at bar.
ARGU~1:ENT

OF CASE.

The counsel for the petitioner contend that the petitioner
could not be convicted of any offense in this case other than
the offenses charged in the· bill of particulars, to-wit: "That
on the ...... ~ .... day of September, 193t, did unlawfully
sell, keep, store and expose for sale ardent spirits.'' The
counsel for the petitioner also contend tha.t the verdict of the
jury finding the petitioner guilty of ''the unlawful possession
of ardent spirits'', etc., is a.n offense not charged in the bill
of particulars, and is contrary to the law of the case. They
fur.ther submH, that, assuming for the sake of argument that
the jury could ha.ve found the petitioner guilty of the unlawful possession of ardent spir·its under the indictment and bi11
of particulars, they respectfully submit that the evidence is
insufficient to suppor.t the verdict of the jury.
The evidence of the Commonwealth shows that when the
officers of Gloucester County arrived at the home of the petitioner to search his home and premises, the petitioner and
several members of his family were sitting on the front porch
of the house which the petitioner occupied; that the petitioner
invited the officers in his house to make the search and assisted Messrs. Hall and Eastwood in making the search; that
the officers found two five-gallon demijohns, one of which
smelled like liquor had been in it according to the evidence
of Constable Eastwood, but Mr. Hall, the sheriff, and 'vho
was with Eastwood, said he did not detect the odor of liquor
in tl1e demijohns; that they also found eight to twelve cases
of unused empty pint bottles, and thought they smelled the
odor of liquor around the house. I-Iowever, the undisputed
testimony in the case is that the petitioner was in the house
with Hall and Eastwood while they were searching same,
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and that Rhoades, the deputy sheriff, was in the yard while
Eastwood and Flail were searching the house, and that
1-thoades walked around ·in the yard during that time; and
that the other members of Regensburg's family left when the
officers arrived to search the premises.
Therefore, the petitioner and the members of his family
certainly did not have any opportunity to pour any whiskey
on the ground around the house while the officers were searching: the house and curtilage. Furthermore, the evidence of the
officers is very vague and uncertain about where they ·smelt
the odor of liquor around the house, as they could not locate
the odor at any definite spot near the house.
The finding of the demijohns and empty bottles in the house
of the petitioner certainly were not sufficient facts upon which
to convict the petitioner of unla·wful possession of ardent
spirits at his home. The only other evidence in the case is
that the officers found a five-gallon keg of liquo·r in woods 110
to 115 yards from the petitioner's home, which woods the pe~itioner did not rent and over which he had no control, and
that they found a track leading from and to the petitioner's
yard over a freshly plowed field to the edge of the woods,
twenty-five or thirty feet from the place where the keg of
liquor was found. There is ·absolutely no evidence as to the
size of the tracl\s or that the tracks correspond with the
tracks of the petitioner. The keg of liquor, being found in
woods over which the defendant ha.d no interest or eontrol,
does not create any presumption against the petitioner and
cer.tainly the tracks do not connect the petitioner with the
keg of liquor. Therefore, when all of the facts and circumstances are considered together in this case, they only create a suspicion of guilt against the petitioner whieh is not
sufficient to warrant a conviction.
''Circumstances of suspicion, no matter how grave or
strong, are not proof of guilt, and the accused must not be
found guilty unless the· fact of his guilt is proven beyond
every reasonable doubt to the actual exclusion of every hypothesis of his innocence consistent with the facts proven.''
He·nderson vs. Con~., 98 Va. 798,34 S. E. 881; Brown vs. Com.,
97 Va. 792, 34 S. E. 882; JJ;J eekins vs. Contt., 153 Va. 984, 151
S. E. 132.
The evidence of the petitioner supported by the evidenc-e
of his single daughter, }Iiss Lola Regensburg, and his daugh:.
ter-in-law, 1virs Reg·ensburg, explained in a satisfactory man:.;.
ner how the petitioner came in possession of the demijohns
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and empty pint bottles, and surely the finding of the demijohns and bottls in his house and the keg of liquor 115 yards
from his home in woods over which l1e has no interest or control is not sufficient to Stipport the verdict in the case at bar.
The jury must have convicted the petitioner solely upon his
general reputation as a violator of the Prohibition Law, but
this Honora,ble Court in the case of Anthony vs. Com., 142 Va.
577, 128 S. E. 633, said:
·
The statute does not authorize a conviction without any
evidence of the commissioner of the offense charged, upon
proof that the accused has the reputation of being a. violator
of the prohibition law, but simply makes such evidence relevant and admissible, to be considered alo-ng with other evidence in the case.' '
'

1

Therefore, in consideration of the foregoing reasons and
other errors apparent upon the face of the record, your petitioner prays that a writ of error and supersedeas be awaded
him, and the judgment of the Circuit Court of Gloucester
·County in refusing to set aside the verdict of the jury and
to grant a new trial, may be reviewed and reversed.
And counsel for the petitioner do hereby adopt this petition as their brief for the petitioner.
And your petitioner will ever pray, etc.

JOHN T. REGEN·SBERG,
By His Attorneys.

J.OHN T. DUVAL,
.1. D. MITCHELL,
G. M. WEEMS.

I

~

We, J.D. Mitchell and G. ~L Weems, attorneys at law practicing in the .Supreme Court of Appeals in Virginia, do certify that in our opinion there is error in the record sufficient
to warrant a reversal of the judgment set forth in the foregoing petition.
.J. D. ~fiTCHELL,
G. !I. WEEMS.
·Counsel for the petitioner do hereby aver tha.t a copy of
the foregoing petition wa.s delivered to George P. DeHardit,
Commonwealth's Attorney of Gloucester County, Virginia,
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on the 8th day of J a.nuary, 1932. Acknowledgment of serv-

ice of said copy of this petition is hereto attached.

J. D. ~IITCHELL,
JOHN T. DUVAL.
To George P. De-Hardit,
Commonwealth's .Attorney of Gloucester County:
Dear Sir:
We hereby send you copy of petition of John T. Regensburg
for a writ of error in the case of John T. Regensburg vs. Commonwealth of v'Tirginia.
Given under our hands this 8th day of January, 1932.
Respectfully,

,J. D. :MITCHELL,
JNO. T. DUVAL.
I hereby acknowledge legal service of the foregoing petition.

Given under my hand this 8th day of J a.nuary, 1932. ·

GEO. P. D:&HARDIT.
Received Jan. 16, 1932.
H. S. J.
Writ of error and S'l!,pet·sedeas; but said supersedeas is not
to operate to discharge the- prisoner from custody, if in eustody, nor to release his bail, if out on bail. January 21, 1932.
VIRGINIA:
Among the records and proceedings of the _Circuit Court
of the County of Gloucester are the following:
At a ·Circuit Court of the County of Gloucester, Virginia,
at the Courthouse of said Court, in said County, on Wednesday, the 4th Day of November, in the year of our Lord one
thousand nine hundred and thirty-one, and in the one hundred
nnd fifty-sixth year of our Commonwealth.
(Special Grand Jury.)
R. L. Deal, Foreman, I. B. Weaver, R. A. Walker, W. H.

1
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Pointer, J. H . .South and J. H. Tobin, were sworn a special
Grand Jury of Inquest for the body of this County, and having received their charge from the Court, retired to their
room and after sometime returned into Court, having found
the following indictment, to-wit:
Commonwealth
vs.
John T. Regensburg.
(Indictment for a Prohibition Misdr. No. 30{}-1931.
(INDICT~IENT.)

Commonwealth of Virginia,
·County of Gloucester, to-wit:
In the Circuit Court of said County.
The Grand Jurors in and for the body of said county of
Gloucester and now attending said court at its November,
1931, term upon their oaths, do present that JOHN T. REGENSBURG on the ............ day of September, 1931, in
the said County, did unlawfully have in his possession, other
than his permanent boni fide home, ardent spirits, against the
peace and dignity of the Commonwealth of Virginia.
And the jurors aforesaid upon their oaths aforesaid, do
further present that JOHN T. REGENSBURG within one
year next prior to the finding of this indictment in the said
County of Gloucester did unlawfully sell, offer, keep, store
and expose for sale, give away, transport, dispense, solicit,
advertise and receive orders for ardent spirits against the
peace and dignity of the Commonwealth of Virginia.
And the jurors aforesaid upon 'their oaths aforesaid, do
further present that JOHN T. REGEN·SBURG
page 2 ~ within one year next prior to the finding of this indictment in the said county of Gloucester did unlawfully have in his possession ardent spirits, against-peace and dignity of Commonwealth of Virginia.
Upon the evidence of E. P. Rhodes, J. A. Eastwood and T.
E. Hall, witnesses sworn in open court and sent to the Grand
Jury to g·ive evidence.
(Endorsed)
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Commonwealth
. vs.
John T. Regensburg.
Idictment for a Misdemeanor.

A True Bill.
R. L. DEAL, Foreman.
Commonwealth
vs.
John T. Regensburg.
BILL OF P ARTlCULARS.
That on the ..
day of Sept., 1931, did unlawfully
sell keep store & expose for sale ardent spirits.
o

••

o

••••

o

GEO. P. DEHARDIT,.
Commonwealth's Attorney.
Circuit Court of the County of Gloucester, Virginia, on
Wednesday, the 11th da.y of November, in the year of our
Lord nineteen hundred and thirty-one.
Commonwealth
vs .
•John T. Regensburg.
{Indictment for a Prohibition Misdemeanor, No. 300-1931.
This day came the Commonwealth by her Attorney, Ge\).
P. DeHaxdit, Esq., and the accused, John T. Regensburg, appeared in Court pursuant to his recognizance entered into
before J. H. Twyford, Justice of the Peace of Petsworth
J\fagisterial District, in· the County of Gloucester, State of
Virginia, on the 21st day of September, 1931t with his Attorneys, J. T. DuVal and J. D. 1\fitchell, Esquires, and asked
for a bill of particulars which was accordingly furnished by
the Attorney for the Commonwealth, as follows:
day of September, 19-31, did
page 3 ~ ''That on the
unlawfully sell, keep, stoie & expose for sale ardent spirits.'' Whereupon the accused pleaded not guilty a.s
charged in the indictment~ to-wit: "That John T. Regens0

••

o

o

••••

-
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burg on the ...... day of September, 1931, in the said County,
did unlawfully have in his possession, other than· his permanent boni fide home, ardent spirits, against the peace and
dignity of the Commonwealth of Virginia." "That John T.
Regensburg within one year next prior to the finding of this
indictment in the said County of Gloucester, did unlawfully
sell, o£t:er, keep, store and expose for sale, give away, transport, dispence, solicit, adv-ertise arid receive orders for ardent spirits, against the peace and dignity of the Commonwealth of Virginia.'' ''That John T. Regensburg within one
year next prior to the finding of this indictment in the said
County of Gloucester, did unla.wfully have in his possession
ardent spirits, against - peace and dignity of the Commonwealth of Virginia.'·' Thereupon came the following jury of
fi·ve persons selected by law from a panel of Seven jurors selected for the trial of misdemeanor cases at this term, vix:
,V. R. Buck, Jr., J. A. Sterling, Roy Edwards, Chas. C. Ward
and J. E. White, who were sworn the truth of and upon .the
premises to speak, and having heard the evidence in part,
were adjourned until tomorrow morning at 9:30 o'clock.
Circuit Court of the County of Gloucester, Virginia, on
Thursday, the 12th da.y of November, in the year of our Lord
nineteen hundred and thirty-one.
Commonwealth
vs.
John T. Regensburg.
(Indictment for a Prohibition

~Hsdemeanor,

No. 300-1931.

This day came again the Commonwealth by her Attorney,
Geo. P. DeHardit, Esq., and the aooused, John T. Regensburg,
a.ppeared in Court pursuant to his recognizance entered into
before J. H. TWyford, Justice of the Peace, on the 21st day
of September, 1931, with his Attorneys, J. T. DuVal and J.
D. Mitchell, Esquires, and the jury sworn in the trial of this
case on yesterday and adjourned until this morning, appeared
in Court pursuant to the order of their adjournpage 4 ~ ment, and having heard all the evidence and arguments of Counsel, retired to consider of their verdiet, and after sometime returned into Court and brought in
their verdict in manner and form as follows: "We the jury
find the accused guilty of the unlawful possession of ardent
spirits as charged in the within indictment and :fix his pun-
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ishment at a fine of Fifty Dollars, and confinement in the
County jail one month.
R. H. EDWARDS, Foreman.''
'fhereupon the accused, by his Attorneys, moved the Court
·to set aside the verdict of the jury as .contrary to the law,
and the la'v and the evidence, and grant him a new trial,
which motion the Court overruled.
vVbereupon it is considered by the Court that the accused,
John T. R.egensburg, pay to the Commonwealth of Virg-inia,
the sum of Fifty Dollars, as a. fine, and be confined in the
County jail for the term of One :Month, the punishment by the
jury in their verdict ascertained, and pay the costs in tli1s
behalf expended. And the Court pursuant to Section 467 4
(8) Code of Virg·inia, doth sentence the said John~. Reg-ensburg to the State Convict Road force for one month the period of the jail senten~e herein imposed by the jury in their
verdict ascertained.
And on motion of the accused, John T. Regensburg, by his
Attorneys, execution of Judgment and sentence is suspended
for a. period of sixty days, in order that he may apply to the
Supreme Court .of .1\.ppea.Is of Virginia for a writ of error.
And the said John T. H.egensburg, on his application is allowed bail in the penalty of Five llundred Dollars, for his
appearance in this Qourt on the first day of the J anua.ry
term, 1932, January 4th, 19-32, to answer the judgment of the
Court in this cause. Thereupon the said John T. Regensburg
entered into recognizance in the penalty of Five Hundred
Dollars, with 0. F. Rich, his surety, in the like sum of Five
1-Iundred Dollars, each, to be levied of their respective goods
& chattels, lands and tenaments, for the use of the Commonwealth of Virginia, ·but to be void if the said John T. Regensburg-, shall personally appear before this Court on
page 5 ~ the first day of its J·anuary term, 1932, January 4th,
1932, at 10:00 o'clock A . .fti. and at any time or times
to which these proceedings may he continued or further
l1eard, to answer the judgment of the Court in this cause.
~Phis recognir.ance to remain in full force and effect until the
cJ1arges herein are fully disposed of or until it is declared
void by order of this Court.
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page 6 ~ Virginia :
In the Circuit Court for the County of Gloucester.
Commonwealth of Virginia
vs.
J. T. Regensberg.
STENOGR.API-IER.'S TRANSCRIPT OF EVIDENOE.
The following is a transcript of the evidence taken at Gloucester Courthouse, Virginia, on the 11th day of November,
~931, in the above case, before Judg-e J. Boyd Sears and a
Jury.
Present: George P. DeHardit, Attorney for the Commonwealth; J. Douglas l\Htchell and tTohn T. DuVal, Attorneys for
the accused.

EVIDENCE FOit THE ,CQl\11\:fONWEALTH.
1\iR. EUGENE P. RHOADES,
after being duly sworn, testified as follows:
Questions by the Commonwealth's Attorney:
lQ. Mr. Rhoades, you are the deputy sheriff of Gloucester
County?
A. Yes, sir.
2Q. Did you have occasion during the month of September, 1931, to search the premises of Nir. J. T. Regensburg~
A. I did.
3Q. Do you remember what date that was, 1\ir. Rhoades~
A. No, sir. I didn't make no note of it, but the· warrant
will show the date. We had a search warrant. I think maybe
it was around the 9th.
page 7 ~ 4Q. 9th of what?
A. September. It was in September, I know. I
didn't make a note.
5Q. Of this year~
A. Yes, sir.
6Q. Did you execute the search warrant?
A. Yes, sir. Mr. Eastwood, J\!Ir. Hall and myseli.
7Q.. Tell the jury 'vhere you went to execute it.
A .. Well, we went to Mr. Regenberg's house.
SQ. \Vhere is ~:Ir. H.egensberg's house located?
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A. Just above Adner, on the road from Adner to West
Point.
9Q. In the County of Gloucester?
A. In the County of Gloucester.
lOQ. Tell the jury just what you did when you got to Mr.
Reg·ensberg's house.
A. We went to ~fr. Regenberg's with a search warrant', and
1\Ir. Regensberg was at home. ~fr. Eastwood and 1\fr. Hall
looked over the house, and I went around back of the house.
After they came out, Mr. Hall and myself walked around,
looked around the stable and around the edge of the road
there, and we saw tracks going backward and forward across
a piece of freshly sowed wheat and clover. We followed
the tracks to the edge of the bushes, and found the keg of
liquor-5 gallons.
llQ. So, as I understand it, Mr. Rhoades, you went back
toward the barn, near the barn, and you noticed there was
a track that lead from the barn across an open field, you say
a freshly plowed field. Recently sowed!
A. Somewhere around ten days, I guess.
12Q. So you traced the tracks that lead-in which direction did those tracks lead Y
A. Going and coming from the house to the edge of the
field.
13Q. The tracks then lead from 1'Ir. Regensberg's house to
the spot where the liquor was found 1
A. Yes, sir.
14Q. And that is where you found the whiskey¥
page 8 ~ A. Yes, sir.
15Q. Did you notice, J\!Ir. Rhoades, particularly
whether or not there were any other tracks leading from any
other direction to the spot where the liquor was found¥
A. We looked around on both sides and did not see any.
16Q. That is, there were no other tracks except the same
tracks you told the jury about Y
A. Yes, sir.
17Q. Where is the liquor, 1\fr. ll.hoades 1
A. I have it in my possession.
18Q. Would you mind bringing it here and letting the jury
8ee it? Please get it.
The Court : Can l\ir. Hall get it f
A. Yes, sir.
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(Here 1\'Ir. Rhoades gave a key to Mr. Hall, and 1\{r. Hall
left to get the liquor.)
Questions resumed by the Commonwealth's .Attorney:
19Q. How far, 1\Ir. Rhoades, was that liquor from the
plowed ground-from where the ground was cultivated?
A. I didn't measure, but I estimate somewhere around may..
he 25 feet from the edge of the field down.
20Q. On whose premises \vas this liquor found~
A. Mr. Regensberg's.
21Q. Well, after you located the liquor(Here the liquor \vas brought in.)
Is that the keg· of liquor that you found at Mr. RegenshP-rg's f
A.· Yes, sir.
· 22Q~ The jury might want to smell it.
The Court: I don '.t object.
(Here Mr. Hall started to hammer on the keg, to open it.)
Questions resumed by the Commonwealth's .Attorney:
23Q. When you got back to the rear of the house,
1vfr. Rhoades, did you notice anything at that time Y
.A. When I walked to the back of the house I smelled liquor, as if somebody had poured some out, before we found
the liquor.
24Q .. You were on the outside, as I understand-watching
on the outside-while 1\Ir. Hall and Mr. Eastwood were in
the house searching. You said when you had walked from
the front to the back that you smelled a strong odor?
A. I went around to the back of the house. We always use
that precaution.
25Q. You said generally when you search a placepage 9 ~

1\Ir. 1\Iitchell: ~lay it please your Honor, we o·bject to anything pertaining to any general conduct on the part of the
Sheriff.
The ·Court: Objection sustained.
Cqmmonwealth 's Attorney: Question withdrawn.
(Here the keg of liquor was l)assed around by l\{r. Rhoadt::s
for the jurors to smell.)
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The Court: Proceed, Mr. Deliardit.
Questions resumed by the Commonwealth's Attorney:
26Q. What did you do·¥ Yon said you walked around the
house?
A. I went around ba-ck of the house. Mr. Eastwood and
1\fr. Hall were in the house .
. 27Q. You said just as you walked back of the house you
smelled this odor 1
A. Wl1en I got back of the house I smelled liquor, as if some
.
was poured out.
28Q. I see. What is ~Ir. Regensberg's g·eneral reputation
as a violator of the prohibitoin law, lVIr. Rhoades 7
The Court : Do you know, fi:rst.
The Commonwealth's Attorney: Do you know what ~fr~
R.egenberg's reputation· is as a viola:.tor of the prohibitoin
law?
page 10 ~ A. I believe I do .
. 29Q. \Vhat is it?
A. Very bad.
The Commonwealth's Attorney: The witness is with you,
1\Iitchell.

~fr.

CROSS EXAMINATION.
By 1\Ir.. l\iitchell:
lQ. 1\fr. Rhoades, I understood you to say that it was on the
Htl1 day of September that you searched 1\fr. Regensberg's
premises?
A. I said it might have been on the 9th. I said the warrant
will show for that. I know it was in September. I could have
been mistaken on the day. The keg is marked the 19th, I see
now. We marked it the day we found it. The 9th montl1,
19th day, 1931.
The Cou1·t: Do you want to refer to the warrant and fix
the exact date, 1\fr. De-Hardit?
The Commonwealth's Attorney: Yes, sir.
to

(Here the· Commonwealth's Attorney showed the w.arraut
~fr. Rhoades.)
1vfr. Rhoades (reading): The 19th day of September,

19~n.
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Questions resumed by Mr. 1\fitchell:
2Q. Now I understand, !vir. Rhoades, yon were accompanied by this search by ~Ir. Eastwood and Mr. Hall.
A. Yes, sir.
3Q. "What time of day did you make the search f
A. Well, it was some time between noon and late in the
evening.
4Q. l understood you to say that 1\Ir. Hall and ~Ir. Eastwood went in the house to make a search, and you stayed
on the outside?
A. Yes, sir.
5Q. Where was Mr. R.egensberg at the time you and lVIr.
Hall and Mr. Eastwood went to his home?
page 11 ~ A. I think lVIr. Regensberg went in the house
with lVIr. Hall and lVIr. Eastwood. We spoke to
him and told him what 've· wanted before we began the
search.
6Q. Do you know who else was in the house other than Mr.
R.egensberg when :h1r. Eastwood and 1\Ir. Hall went in T
A. I suppose the balance of his family were there. I saw
some people there. One of his nephews, I think.
7Q. I a:tn asking you the question-do you know of your
own knowledge whether anyone else 'vas in the house when
Mr. Hall and Mr. Eastwood went in the house?
A. I could not_ swear they were in there, because I didn't
go in the house, you understand.
SQ. When JV[r. Eastwood and l\!Ir. Hall went into :h1r. Regensberg's home, on which side of ~fr. Regensberg's house
'vere you at that time
A. I was on the-as you go in, I was on the right-hand side
of the main road. I couldn't hardly tell you, ~Ir. ~:fitch ell.
9Q. Did you continue to walk around the house, or did you
make a stop out in the yard
.A. I stood around the well mostly, and the outhouses back
of the well. I think L went in those.
lOQ. Will you now tell the jury the location of the well with
reference to Mr. Regensberg's house?
A. As you go in from the road-the road to West Point runs
by the gate-as you go from the road to the house, the well
is on the right side.
11Q'. Then, the well would be located on the l'ight-hand side,
to the rear of the dwelling house?
A. Yes, sir.
12Q.· After getting to the well, in which direction .did you
then got
0
/

0
/
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A. I just said, I probably looked in some of the outhouses
just the other side of the well-I think I did-and probably
walked around to the stable and looked over some
page 12 } outhouses around that way. I think I then went
back to the house, and Mr. Hall and myself got
together and looked around outside.
13Q. Were you by yourself when you detected the odor of
liquor around the house 1
A. I believe I was at first.
14Q. On which side of the house did you detect the odor of
liquor!
A. I can't say where the odor came from, ·but I was on the
same side the well was on when I detected the ode~_
15Q. You mean you just smelled the odor of liquor in t'he
airY
A. Why sure.
16Q. You didn't see any particular place on the ground
where· any liquor had been poured out, but I understand you
to tell the jury that you detected the odor of liquor in the at-·
mosphere, or air there 1
A. Yes, sir.
17Q. Could you tell the jury fl~om which direction the odor
'vas coming? From the house, the· field or woods, or where
it was coming from f
A. Well, I was at the well, I think, and had my face facing
the house-around like that-and I thought it came from the
other side of the house.
18Q. After detecting the odor, if you did, did you then
look around the house to try to locate where it was coming
from?
A. I did. I went to the hog pen.
19Q. Do I understand you to say you went to the hog pen
tfl try to locate where the odor of liquor was coming from Y
A. No. I went down there to look for liquor, or anything
like that. I wasn't chasing the odor.
20Q. On the side of the house which you were on at the
time 1\iir. Hall and Mr. Eastwood were in Mr. Reg·ensberg's
home, were there any windows or doors on that
page 13} side of Mr. Regensberg's homeY
A. I didn't notice any doors, but there were '
windows around there.
21Q. From the location that you occupied, or from where
you wer.e I will say, while 1\:Ir. Eastwood and Mr. Hall were
in 1\fr. R.egensberg's home, you didn't see anyone throw any
liquor out, or dispose of any liquor, did you?

2S
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A. No. sir.
22Q. if it had been thrown out of the windows or doors, or
any place on that side of the house, you would have seen it,
would you not¥
A. On the side I was on, I suppose I would.
23Q. Did the odor seem to come from the side you were
on Y Could you tell the jury that?
A. I don't think it cam~ from the side I was on.
.
24Q. Of course, you don't know, from your own knowledge,
whether it was poured out or not?
A. No, sir. I didn't say it was.
25Q. There is one thing certain. The odor, if you did smell
any, did not make any impression on your mind to cause you
to try to locate it.
A. I just walked around the house down to the hog pen.
1 thought if there was anything big· going on, I would have
seen it.
26Q. Now, J\;fr. Rhoades, after Ivfr. Hall and 1fr. Eastwood
came out of the house, then, I understand-have you a diagram of this property 7
A. No, sir.
27Q. That you left 1\iir. Regensberg's home in further search
of liquor. Is that true?
A. For the purpose of searching his premises.
28Q. I would like you to explain to the jury the course that
you and Mr. Hall and Mr. Eastwood took in going
page 14 ~ to the place where the liquor was located.
A. The road-give me a piece of paper-the
road from Abner goes down to West Point. Mr. Regensberg's house is somewhere in here-just roughly. See, that
can indicate a house, a stable off this way from the house,
probably like that. We drove in here. Mr. Hall and Mr.
Eastwood went in the front of the house, and I walked by
the house and the well, situated along there. I think I went to
the barn.
29Q. How far is that from the dwelling house?
A. I suppose as far as from here to -Corr's store. There
is an enclosure around the barn and a gate going into the
barnyard, and two or three houses there, which I looked over,
and went back to the house, and I think !vir. Hall and I came
back toward the stable. Then, there is a road rig·ht back
here. This is the yard, fence here, yard around the fence.
Here is the piece of land I was talking about, kind Qf leans·
this· 'vay. Piece of land here sowed in wheat and clover,
traeks this way, I think, and tracks came down probably like
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this. This is the woods. The light line comes across something like this, I think. Right along down in here, at the
edge of the woods, is where we found the liquor. This field
across here is maybe 75 yards, from the yard or f~nce to the
edge of the field. I just guess the distance. From the edge
of the field down in the woods here, I suppose-from th~
liquor to the fence back of the house probably is 110 yards,
or 115, or maybe 120 yards. I didn't measure.
30Q. Now, ~fr. Rhoades, this is ~lr. Regensb'erg's home,
as I understand it. Now, in leaving his home you came to- .
ward the barn. There is a pa t.h from the house to the barn.
After striking the barn, tlown a little further don't you strike
a road going from the barn in this direetion to the edge of
the woodsY
page 15 ~ A. That road is what you call a farm road going to the woods.
31Q. Tha.t leads from Mr. Regensberg's· barn to the woods?
A. Yes, sir.
32Q. Now, in leaving the barn, did you, 1\tir. Hall and Mr.
Eastwood take that farm road leading to the woods any
distance?
A. Yes, sir. A little distance, then to the left, and then we
followed the tracks.
33Q. Leaving 1\fr. Regensberg's barn, you followed the farm
road some distance and then went across a field that had recently been S(}Wll in what and clover, and there you saw tracks.
Two tracks in that field 1
A. Yes, sir.
34Q. Two tracks going across that field to the woods. That
right?
A. Yes, sir.
35Q. How many tracks did you say, 1\tir. ·Rhoades?
A. I don't think I saw but two tracks.
36Q. Are you in a position to tell the jury whether they
were fresh or old tracks 1
A. I think they were made probably within three days.
37Q. Did you measure the tracks to ascertain whether they
would correspond with ~I r. Regensberg;'s tracks?
A .. No, sir. I didn't.
38Q. You saw two tracks. Do I infer from that you saw
one track going to the woods and one coming back? Or two
going towards the woods f
A. There is a road going from the barn to the light line,
diving this field. Down this road 25 to 30 yards I noticed two
fresh tracks from here towards this plaee here, across the
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field. Then, my objoot was to look around the edge of th~
woods. I saw tracks and back-tracked those to the edge of
the woods and saw weeds broken down as if somepage 16 ~ one had walked there. The tracks sometimes were
heel marks, sometimes toe marks. I followed them
to where more weeds were broken down here, until I got to a
ravine where the liquor was. I came back out, and took the
same two tracks and tracked back to the house-back to the
yard.
39Q. In tracking back, to use your expression, to the house,
did the tracks go across the field f
A. The tracks came from the house down to the liquor, and
then came out this way.
40Q. You mean the tracks came across the field to a farm
road, do you not Y
A. Yes, sir.
41Q. And on this farm road you saw the tracks T
A. No, sir.
42Q. You didn't see tracks on the farm road. As far as you
could follow would be across the fleld. They didn't carry you
to ~Ir. Regenberg's home, did they1
A. They carry you to the road to the stable-the farm road.
.After getting to the farm road, you would follow the farm
road which carries you to the stable.
43Q. What I want to know from you is-could you follow
those tracks from the woods, the place where you found the
liquor, any farther than to the farm road~
A. No, sir. You could not on this road from the stable to
the woods. You could not track a man-grass had grown up,
and it was sort of hard.
44Q. Then, when you said to the jury that you followed
these tracks from the woods where you found the liquor to
Afr. Regenberg's home, you meant to say you followed them
from the woods to the farm road ?
page 17 ~ A. I mean to say that after I found the liquor
I back-tracked and went to ~ir. Regensberg's
house. Across the field to the ho:nse, back-tracking.
45Q:. To the house?
A. To the yard. The tracks came from the house this way,
across here to the liquor, then came out here, went in there
a11d went back to the farm road.
46Q. You don't mean to tell the jury you followed these
tracks to 1\tlr. Reg·ensberg's home. You mean you followed
them to the farm road which leads to his barnyard, don't
youf
A. Yes, sir. 'l~hat is correct.
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47Q. At this point where these tracks stopped on the farm
road, how far is it from that point to Mr. Regensberg's homeY
A. Less than 50 yards.
48Q. Now, ~fr. Rhoades, youelaim you followed these tracks
going to the woodsY
A. No, not these two-these two here, coming from Mr.
Regensberg 's house to this thicket.
49Q. You found these tracks on the edge of this farm road,
did you not?
A. I first took special notice of the tracks near the liquor.
I came out here, took up the same tracks-looked like tlie
same-and came up to ~.fr. Regensberg's house, ~fr. Hall and
myself.
.
50Q. I understood you to say tha.t in going to the piece of
woods you came by Mr. Regensberg's barn, you w~nt along
the fa.rm road until you came to some tracks going across
a field to the woods. You followed the tracks to the woods.
Is that correct 7
. A. Yes, sir.
· 51Q. After getting to the woods-they are not really woods,
just undergrowth, bushes, shrubs, etc., property of the East
Coast Utilities. Wasn't it in this undergrowth
page 18 ~ where you came to a path throug·h the bushes and
trees that had been cut down to clear the· right of
way for the East Coast Utilities-where y_ou claim you saw
a path?
A. Where do you mean? From 1\IIr. Regensberg's house?
52Q. I mean the edge of the woods.
A. There wasn't any path there. We didn't find a path.
53Q. When you struck the woods-! am talking about when
you first got to the edge of the woods. I understood you to
say there was a path in the woods.
A. There was no path there.
54Q. When you got to the woods you didn't find a path Y
A. No path lower than fifty yards or so.
· 55Q. You don't mean the farm road?
A. The same road goes down here, back of Mr. Regensberg's 'that way to the left of the light line to the house.
56Q. Mr. Rhoades, I think I have this thing· pretty well in
my mind and understand what you want to tell the jury, but
I don't know whether they understand you or not. When
you went across the field, didn't you strike undergrowth Y
A. Yes, sir. Underbrush all around back of the house.
57Q. Answer the question. Did you strike underbrush on
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the edge of the field where these tracks lead into the wooas'
A. I don't understand what you want me to sa:y.
58Q. I don't want yon to say anything but the truth. Didn't
you follow these tracks when you first came to them.
A. Mr. Mitchell, when we followed these tracks the pine
stumps were this (indicating-) high, al !around the edge of
the field, and the light line runs that way back in the woods.
It was g-rown up this hig-h.
59Q. Isn't that the point where the East Coa.st Utilities had
cleared up for the linef ·
A. Where do you mean 1 Where I found the liquor?
60Q. No, where you entered the woods.
A. I don't know whether we were on East Coast
page 19 ~ property or not.
.
61 Q. After leaving the edge of the ,field, then
you went some distance and found the liquor. How far was
this liquor from the edge of the field Y
A. I don't rememher. Probably 25 or 30 feet. I don't think
it was over 30 feet from the edge of the woods to the field.
62Q. You didn't find any path in the woods to aid you in
locating- the liquor Y
A. No, sir, I didn't. I found it by following tracks from
the edge of the woods to the liquor.
63Q. What kind of place was itY
A. In a ra:vine. Some brush was thrown in a deep gnlley
--about this deep (indicating).
64Q. Do you know about how far that was from the electric line·, the poles of the electric line Y
A. From the center of the electric line I think it was between 29 and 30 feet.
65Q. Did you measure it, ~Ir. Rhoades Y
A. Yes, sir.
.
66Q. You mean going .straight from the centerA. I stood between the poles and took a stick and measured
it, and measured the stick with a. tape afterward.
67Q. This was in a sort of ravine¥ With some brush ttnd
some fresh dirt, red dirt or cla.y?
A. The brnsh was I:otten, and the dirt was on top· of the
brush. It showed red. That was what attracted my attention. It looked like it had ·been dug up by a. dog. The brush
was in a gulley, dirt on top.
68Q. When you found the whiskey, was it covered up Y
A. It wa.s laying in that hole covered up with broken
sticks.
69Q. Mr. Rhoads, what did you measure the distance with
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from the center of the electric line, as I understood you to
sayY
·
..:\.. I eut me a stick and measured so many
page 20 ~ lengths and notched how much over. I measured
with a rule afterwards.
70Q. Measured from there so many lengths, a.nd then measured with a -rule after you went home?
A. Yes, sir.
71Q. You haven't the stick. here, have you 7
A. Have we, l\fr. DeHardit f
The Commonwealth's Attorney: Yes, we have.
(The stick was -sent for.)
Cros.s Examination Resumed by ~{r. Mitchell:
72Q. Do you recall how many lengths of the stickY
A. I think 5 and a fraetlon.
73Q. Now, as I understand you, there were two tracks-I
would like to get this straight-one eoming a.nd one going,
which seemed to ha.ve been made two or three days prior to the
day you made the search.
A. Two tracks eoming from the house to the liquor, and two
tracks from the woods to the stalJle, looked like the same
tracks that came from the house.
74-Q. At the point that you found this liquor, was there
any path directly along by the East Coast line Y
A. I didn't see a.ny.
75Q. ·Beyond the liquor, going in another dir~ction, if you
would go far enoug·h would you find one there maybe 7
A. There may be some pa.ths back there. I didn't go to see
about paths, but I didn't see any leading from the liquor
to the light line.
76Q. Now, Mr. Rhoades, when you were up to 1\'Ir. Regensberg's home that afternoon, isn't it a fact that Mr. Regensberg, his son and nephew were sitting on the porch when you
drove up, and as soon as you drove up Mr. Regensberg got
up to meet you gentlemen, and offered, when you made known
your business, to let you go ahead Y He didn't ofpage 21 } fer any opposition?
A. No, sir.
77Q. That is a fact, isn't it i
A. Yes, sir. I didn't notice who was on the porch, but I
lrnow Mr. Regensberg came out.
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78Q. Mr. Hall and Mr. Eastwood went immediately into
the house?
· A. Pretty quick.
Mr. ~Iitchell: That is all.
The Commonwe·aith 's Attorney: Sheriff, you are certain
that there were no tracks that you could find, when you made
a thorough examination, leading anywhere from that light
line, or the right of way of the light line. These are the
only tracks you found-:-the ones to the liquor and from t.he
liquor to the house?
A. Yes, sir.
}ffr. Mitchell: Now, Mr. Rhoades, as a matter of fact you
were not in a position to follow any tracks where you found
the liquor, were you?
A. If there had been tracks around there, near the light
line, I would be mighty apt to see some indications, Mr.
1\fitchell.
Q. You don't mean to tell this jury-I know you want to
be fair-along in there, you couldu 't trace people's tracks.
You couldn't follow those tracks from the liquor to the field,
could youY
A. Not without missing a track now and then, but I could
follow them by looking ahead. If you go in a piece of briars
and weeds, unless you are very, very particular, you are go·
ing to break some down and leave some evidence of going
through it.
Q. But what I am getting at-on that ground in there where
you found that liquor, it would be impossible for
page 22 ~ anyone to follow tracks in any direction.
A. We saw tracks through the 'voods-saw a
heel track sometimes, saw a toe track sometimes, then we
would miss a track. We would be stopped again, and then we
'vould see broken down weeds and briars, as if somebody had
g·one by.
Q. And if anybody had gone by to the light line, you would
have seen the tracks?
A. I looked and didn't see any.
Q. Did you see any tracks leading· in any other direction?
A. I did not see any other tracks except where they went
in this way and out that way, just like that.
vVit.ness excused.
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MR. J.AlVIES A. EASTWOOD,
after being duly sworn, testified as follows:
Questions by the Commonwealth's Attorney:
lQ. Please tell the jury your name and occupation, Mr.
Eastwood .
.A. I am Jim Eastwood, Constable here in the County.
2Q.. Were ·you with }fr. Rhoades and Hheriff Hall some time
in the month of September, 1931, when you searched the place
of Mr. J. T. Resenberg¥
A. Yes, sir.
3Q. Please tell the jury just what part of the premises you
searched?
A. We got to }fr. Regensberg's place. Mr. Regensberg
was there about his porch, and myself and Mr. Hall went up
to him, and I read the warrant to him-the warrant was in
my hands at the time. Before I got through reading it, he
said, ''Go right ahead, gentlemen, help yourselves''. Myself
and Mr. Hall went in the house, and 1v[r. Regensberg went
with us. I asked him to. ~1r. Rhoades stayed outpage 23 ~ side. We looked around carefully in the lower part
of the house. Looked in a closet, a staircase closet.
vVe found a number of containers, ~ut no liquor. We didn't
find any liquor in the house at all, except a teaspoonful in a
:five-gallon jug in the closet. Scarcely any.
4Q. How did you get in the closet?
A. The closet 'vas locked up, and I asked him to open the
closet, and after while he found the key. He thought his wife
had the key.
5Q. Who had the key?
A. ~1r. Regensberg seemed to have the key in his pocket.
He sent out to his wife. He didn't know whether he had it.
Finally, he found the key and opened the door.
6Q. What did you :find Y
A. We found some seven or eight cartons, or maybe ten, of
pint bottles with screw tops on, and two five-gallon demijohns in grass cases setting back in the closet, and, I believe,
some fruit jars. But these seven or eight cases of pint
bottles.
7Q. With screw tops, you say7
A. Yes, sir.
e didn't open them all, but cut open some.
Those we saw were pint bottles with screw tops.
BQ. You found two large demijohns, two five-gallon containers. Any evidence that they had had any ardent spirits in
themt
A. Yes, sir.
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The Court: How many bottles in these cases, Mr. EastwoodY
.
A. I wouldn't be sure, Judge, but I think there are four
dozen to a ca-se. They generally have two dozen. These were
quite large. I didn't count them, whether there was two
·
dozen or four dozen to a ·carton.
The Commonwealth's Attorney (resuming) :
lOQ. Mr. Eastwood, did you have an opportunity to get
back to the re·ar of the house while there that day Y
A. Yes, sir.
page 24 ~ llQ. Did you notice anything, odor or anything?
A. Myself and Sheriff Hall got through looking through the hou·se. We went off around back of the
kitchen part, which is the South-east end of the house, in back,
and we smelled liqor, as though it was just thrown out there.
There were windows on that side of the house where the most
of the odor of liquor was coming from, but no doors that I
saw.
12Q. Mr. Eastwood, do you know the general reputation of
Mr. J. T. Regensberg as a violator of the prohibition lawY
The Court : First, do you know Y
The Commonwealth's Attorney: I asked that.
A. I think I can truthfully say it is bad.
13Q. Then you know his general reputation Y
The Court : The .question is-do you know .his reputation f
A. I am trying to say so now. I think so.
The ·Commonwealth's Attorney (resuming) :
14Q. And you tell the jury it is bad.
A. Yes, sir.
15Q. Mr. Eastwood, did you have an opportunity to go back
there in the woods where the liquor was found near the edgeY
A. Yes, sir.
16Q. Tell the jury what you observed.
A. The sheriff in going from Mr. Reg·ensberg's house took
up the trail from the barnyard leading to the farm road. I
hadn't. gotten through looking over the outhouses and they
were ahead of me. They picked up the tracks before I got to
them-in fact, they had gotten to the liquor and gotten it up
on the level when I got there. I was still looking through the
·
outhouses.
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17Q. Were you with them when they retra.ctea the tracks
back to the house?
A. Yes, sir.
18Q. Will you tell the jury where they wereY
page 25 ~ A. I trailed ·along behind them. They didn't
walk in the tracks. I took it all in and followed
their tracks, not the other tracks?
' 19Q. You say those tracks led to the house, Mr. Regenberg's
house!
A. Yes, sir.
·20Q. Who is occupying those premises on which the ardent
spirits were found, Mr. Eastwood?
A. Mr. Regensbcrg, as far as I know.
I

The Oomonw<'o.lth 's Attorney: The witness is with you.
CROSS EXAMINATION.
By Mr. Duval:
lQ. Mr. Eastwood, did I understand you to say on direct
examination that 1\{r. Regensberg was on the porch when you
arrived?
·
A. He was right about his porch, I think, when I approached his house, and he came off the porch.
2Q. Who was with him?
A. His brother's son, his nephew, and another young man
- I believe his son, on the further end of the porch.
3Q. Did they all come outY
A. We had no business with them.
4Q. They didn't seem to be excited, didn't rush in the house
as you arrived Y Simply sat there, as I understand Y
A. We left them there and went in the house.
5Q. When Mr. Regensberg went out to meet you, and you
started to read the warrant, was there any confusion
A. None at all.
6Q. No rushing at all?
.l\.. None at all.
7Q. Did you finish reading the warrantY
A. He totd me before I finished reading to go ahead and
search all I wanted to. We immediately went in the house.
SQ. Was he apparently opposed to you searchpage 26 ~ ing the house Y
A. Not a hit in the world.
9Q. Did he do anything but furnish assistance which you
asked for?
.
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A. N othi~g in the world. He carried us in the rooms.
Every place we went, he went.
lOQ. When you got to the closet he called his wife to get the
key?
A. He called to the children. He was feeling around for
the key, and said he reckoned his wife had the key.
llQ. Was there anything suspicious, anything unusual to
your mind?
A. No, sir.
12Q. Ho'v long· were you in. the house Y
A. 1\'Iaybe fifteen minutes. I think that would cover the
time we were in there.
13Q. Was Mr. Hall with you the whole time Y
A. Yes, sir.
14Q. And Mr. Regensberg?
A. Yes, sir.
15Q. Both were with you the whole time you 'vere in the
house?
A. Except when I went upstairs. I don't beli-eve Mr. Hall
went upstairs with me. Mr. Reg·ensberg·'s son went with me.
16Q. 1\'Ir. Regensberg was with you th-e whole time Y
A. He didn't go upstairs.
17Q. Was he left with Mr. Hall?
A. Yes, sir, with Mr. Hall.
18Q. All that you found in the house was some containers
and demijohns? You say the demijohns had whiskey in
them?
A. They had had whiskey in them.
19Q. How much whiskey was in one you say?
A. Maybe a teaspoonful. Drained down wh-ere rit had been
poured out maybe.
20Q. 1\tfay I ask if you have that whiskey in your
page 27 ~ Where is the liquor tha.t was found Y None of that
was taken out of the demijohn, was it?
A. No, sir.
21Q. Where is .the whiskey that was in the demijhon~
A. We didn't take it 'out. There 'va.sn 't enough.
22Q. You couldn't say certainly whether it Wa$ whiskey or
n~?
A. I could smell it.
23Q. You did not attach enough importance to it .to take it
out?
A. No, sir. There wasn't enough there for that.
24Q. In other 'vords, you don't know it was whiskey, do
vou?
· A. I am sure whiskey was the last thing· in it. I can smell.
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25Q. You couldn't smell well enough to say whether it was
the~e a day or a year, could you 7
A. I just said I couldn't.
26Q. When you left the house, did you leave with Mr. Hall
and Mr. Rhoades Y
·
A. Mr. Hall and Mr. Rhoades went off down to the barnyard ahead of me. I hadn't gotten through looking over the
buildings.
27Q. And you still had :1\{r. Regensberg with yout
A. He was right there in the yard, where I could see him.
28Q. In other words, Mr. Regensberg did not leave you or

in

1Ir. HallY
A. No, sir.
29Q. When you came out of the house, what direction did
you take?
A. .Southeast corner of the house, back part of the house.
That is where I smelled the liquor pretty strong.
30. Q. You went around this corner. You don't know what
corner J\{r. Rhoades went arond?
· A. I went to the side of the house, but I didn't see him go
go around. It was the only way to go around.
page 28
31Q. You say you smelled whiskey. · Did it smell
like the same kind that you say had been in the
deimjohn?
A. I couldn't tell you that. No, sir.
32Q. Could you tell where the smell came from Y
A. It seemed that liquor had been thrown on the ground.
33Q. Did you see it on the ground?
A. No, sir. I did not.
34Q. See any damp plac.eT
A. A little, but not enough.
35Q. Did you put your nose down to it?
A. I did not. If I had been ten feet higher, I could have
smelled it.
36Q. Why didn't you call Mr. Hall and Mr. Rhoades there?
A. I called J\IIr. Hall there to take in the situation, about
tl1e smell of liquor.
37Q. I see. Did you search the whole house when you went
there?
·
A. Well, practically.
38Q. Did you search on the Southeast corned and the Southwest corner, and all of the rooms Y
A. We searched on the Southeast corner, that was the last
place we went in. It was Mr. Regensberg's-seemed to use
it for an office room. There was a desk there.
39Q. Did you notice anything suspicious 7

t
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A. We found nothing in there. Mr. Hall got in the room
ahead of me.
40Q. You found nothing suspicions 1 Did you notice the
smell of whiskey there Y
A. You could smell it in there, but not strong.
41Q. You made a thoug·h search?
A. Mr. Hall did the searching. It seemed to have been
used for an office. There was a desk there. There was a bed
in there, too, a single bed.
42Q. When you left the Southeast corner, where you had
smelled whiskey, did you continue to smell whiskey
.
page 29 r for some time y
A. Not after I left that spot for some distance.
· 43Q. How far did you g·o from the Southeast corner before
you did not smell wihskey.
A. When I left the spot where it seemed to be rising from
the ground, I went off down to the barnyard.
44Q. When did the odor get away from you Y
A. When I left the spot.
45Q. You went to the barn, went through the barn and outhousest
A. Yes, sir.
46Q. With whom did you go through T
A. No-one. I was by myself.
47Q. You searched them over again Y
A. I hadn't previously searched them.
48Q. Where did you then goY
A. I went off down across the field where Mr. Rhoades and
·
Mr. Hall had gone.
49Q. You went direct to where they were.
A~ After I left the barnyard, I went on this field road
and went off across to them.
50Q. You'knew where they weref
A. I could see them.
51Q. Did ·you see any tracks when you went across the field Y
A. Yes, sir. I did.
52Q. In wl1at direction were the tracks leading?
A. They led from this field turn road. Pretty soon after
you get out of the barn you get these tracks, and they went
across in the direction to where the liquor was found.
53Q. You followed the same tracks?
A. Yes, sir.
54Q. How many tracks were there T
A. Two.
page 30 ~ 55Q. You saw some other tracks?
A. I saw the Sheriff's tracks.
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56Q. When you got down to the place where you turned
off on the farm road, di you not have to turn to the left to
g·o towards the electric light line, to the left to go to where
the Sheric was Y .Soon after you got out of the barn gate,
there was a sharp turn, wasn't there?
A. Not so sharp.
57Q. You went from this farm road leading down towards
the woods. You made a turn to the left and went straight
across the field to where the men were Y
A. I followed the tracks.
58Q. Why didn't you go· straight to where the men were 1
A. I saw from where I was that they seemed to be trailing
something, and I went in their tracks to see what they were'
trailing.
5Q. You went there to pick up the same tracks Y
A. Yes, sir.
60Q. They didn't go staight across Y
A. No, sir.
61Q. At that time what did you see Did you see Mr. Hall
and 1vfr. Rhoades Y
A. Yes, sir. When I started across the field from the barn
gate-fr~m this woods road-they had brought this keg here
up on the level.
62Q. What necessity was there for you to trace the tracks
after they had found the keg!
A. Well, I was working with these gentlemen and expected
to stay with them, and I had nothing· else there to do. I went
there to take in the situation.
6.'3Q. The tracks, as I understand, led from the farm road
dir~ctly across a field to the woods 1
A. Yes, sir.
64Q. And that you eouldn 't detect any tracks
page 31 ~ on the farm road at all.
A." I could not. Grass had grown on it.
65Q. You couldn't detect any tracks coming back on the
farm road?
A. You couldn't track anybody or anything on .the farm
road.
· ·66Q. How old did you say those tracks were?
· A. I could not say that positive. They looked like they
l1ad been made a day or two. Fresh harrowed ground. Seed
was coming up out of the ground, I think.
· 67Q. I understand you viewed the spot where the whiskey
was found. Was there a path leading there?
A. No path, no, sir.
68Q. No path there at allY
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A. No path anywhere near it that I saw there, but some
shrubbery there, from two feet to several feet, and the
ground wasn't covered with bushes or sage and you could detect tracks from the field and to the field.
69Q. Could you tell whether it was a man's track 7
A. It looked like a man's track.
70Q. Yon didn't know whether it 'vas a deer track?
A. I don't think it was a wild animal.
71Q. But you don't lmow7
A. I don't' think we have any dumb beasts that wear shoes.
72Q. I am not talking about the track in the field, but in
the woods.
A. I am talking about the woods also.
73Q. Did you say there was a lot of brush there 7
A. No, there wasn't.
74Q. You mean to say that you can tell in a woods by the
bushes being pushed down the track of a man T
A. Brother, some of this was bare. It wasn't all in brush.
There was broom safe, but scome places didn't have anything
on it, and you could see tracks.
75Q. Did you see any other tracks?
page 32' ~ A. No, sir. I did not.
·
76Q. Did you see where any fresh dirt had been
dug up around there?
A. Well, 'vhere this keg 'vas, it looked like it hadn't been
long before it was dug out and the keg put in.
77Q. What do you mean-dug out?
A. It was on a bank, slant, and the hole back under there,
and the keg in there with bushes over it. It was just small
brush and small bushes.
.
78Q. Wasn't it cleared out by the electric company line?
A. I don't think so.
79Q. I think you testified at the preliminary hearing that
it was on the electric line, that it had been cleared up.
A. :Very near.
BOQ. And the spot that had been found had been cleared
by the electric company.
A. Right close by, but not on the electric company line.
81 Q. You didn't say you had measured it-that it was in
· smne hushes that had been cut down by the electric light line
company?
. A. I don't kno'v whether they were cut by them or not.
8~0. Could you see down the line, where it had been cut by
the lig·ht line f Could yon say it was not where the hole wasT
A. I could see where it had been cut within four or :five
feet of where the hole was.
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83Q. Then it was not in these bushes f
A. It was in the woods. There is no path in the woods, and
there was a spot nothing would grow on there. Nothing in
the world.
84Q. It has been testified that there was certain dirt there
that appeared to have been dug out by a dog. Did you notice that?
page 33 ~ A. I didn't see dog tracks. I don't know what
dug it.
.
85Q. You man tell dog tracks, can you not 7
A.. I would think so.
86Q. Evidently the former evidence was an error-that it
was dug by a dog?
A. I don't know what dug it, but I saw no dog tracks there.
87Q. Where did you see the man's tracks in this woodsY
A. I saw them going in the direction of the spot where
the liquor was found. Once in a while you would see a man's
track
88Q. Did you see a man's track elsewhere?
A. Only in the field.
89Q. On the other side f
A. No, sir.
90Q. Did you see any man's traeks on the side next to the
light line?
A. No, sir.
91Q. Beyond on Mr. Regensberg's property?
A. There did not seem to be anything trampled down anywhere but to this spot and back.
92Q. It would not seem that Mr. Rhoades and Mr. Hall had
made any tracks at all in hunting for whiskey.
A. Well, you could have told if there were any traeks
around there, I presume.
93Q. Did you notice any difference in that woods between
the tracks made by Mr. Hall a.nd Mr. Rhoades ahead of you
and those made by the person you thought you were tracing?
A. Now, as I told you before, these gentlemen got to this
before I did. I was behind them, and they were back from
the field to this spot where they got the whiskey. Once in
a while I could see tracks on this elay ground, but they
didu 't spoil it by walking in the traeks.
page 34

t

J\fr. Duval: That is all.

J\iR·. T. E. HALL,
after being duly sworn, testified as follows:
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Questions by the CoiiUn.onwealth 's Attorney :
1Q. This is Mr. T. E. HallY
A. Yes, sir.
2Q. Sheriff of Gloucest~r CouiJ.tyT
A. No, sir.
3Q. Mr. Hall, did you have occasion to search the premises
of Mr. J. T. Regensberg some time during the month of September, 1931 f
A. No, sir.
4Q. Tell the jury, please, just when you reac.hed Mr. Reg_ensberg's premises-the time when you reached there, and
just what transpired exactly.
A. It was on September 19th, on a Saturday afternoon, I
believe.
5Q. What year was that?
A. 1931. The date on the keg·. Mr. Eastwood, Mr. Rhoades
and I had a search warrant to search Mr. Regenberg's dwelling house and premises for .ardent spirits. We went there
with the papers, and I believe, Mr. Reg·ensberg was on the
porch when W·e got to the place. He met us and invited us in,
and Mr. Eastwood, I believe, told him we had a search warrant in our hands to search his place and attempted to read
it, and he told him it was alright, if we had a warrant to go
ahead and help ourselves. I think Mr. Rhoades went around
back of the house. Mr. Eastwood and I went In and searched
through the house. I didn't go in ali the rooms~ The rooms
Mr. Eastwood went through, I didn't go. Two places, I believe, were locked-a dresser, not a dresser, a wardrobe was
locked, {tnd lfr. Regensberg sent out and got the keys from
his wife, and I looked in there and didn't find anything, and
then we looked in the closet in the hall. In fact,
page 35 ~ I went back in the closet. I did.n 't see exactly the
number of cases of bottles. I opened one and
found they were empty pint bottles.
·
6Q. How many cases would you say, Sheriff, there were'?
A. I don't think there were more than 12, not less than 8.
Somewhere between 8 and 12 cases of empty pint bottles.
'7Q. What else did you find there, SheriffY
A. There were two empty five gallon demijohns in grass
sacks. ·They 'vere setting back there. I passed them out to
Mr. Eastwood. He examined them. I think I put them back
then.
SQ. Mr. Hall, after you were through searching the house,
diP von come outdoors?
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ll. 1res, sir.
9Q. When you approached the rear of the house, did you
detect any odor, any smell of any kinds 1
A. We could smell some strong drink there.
lOQ. What do you mean by strong drink? Whiskey?
A. 1res, sir. Smelled like whiskey.
llQ. Well, after you left that point, what did you doY
A. Mr. Rhoades and I were together when we found the
keg, after searching the house. I believe the room on the
back-Mr. Regensberg's room, I suppose, by his desk and
such as that in there-was the last room we searched. We
left there and J\IIr. Rhoades went out around the barn; and
there is a road leading from the barn towards the woods. We
noticed carefully for tracks leading fro~ the house. Ordinarily you search a road for anything like that. We didn't
find anything there, and moved on farther and went across to
a little point right back of the house, and going over there
we fou11d tracks and followed them up, and we noticed that
they were leading from Mr. Regensberg 's house. Then we
followed the tracks back in the woods to the edge of this undergTowth place .right back of the house, and we
page 36 ~ found this keg. We examined it carefully around
there to Ree if they led any farther, and if there
'vas any more liquor there, and this is waht was found.
12Q. Well, Sheriff, from the spot where you found the liquor, did you notice any other tracks that would lead to the
liquor except the tracks you just told the jury about T
A. No, sir.
13Q. In other words, you mean to tell the jury if it had not
been for the tracks the liquor would not have been found Y
A. No, sir. That is how ·we found it.
14Q. Do you kno'v Mr. Regensberg's gener·al reputation as
a violator of the prohibition law?
A. 1res, sir.
15Q. Tell the jury-is it good or bad 7
A. Bad, for violating prohibition laws.

I

The Court: Mr. Sheriff, this property you have been describing, is it all in this County 1
A. Yes, sir. It is the last dwelling house on the left-hand
side on the roadQ. In this County?
.
A. Yes, sir. In this County-leading towards West Point.
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By Mr. :Mitchell:
lQ. Mr. Hall, when you and Mr. Eastwood went into Mr.
Regenburg's home, ~Ir. Regensberg was either with you or
l/Ir. Eastwood all the time, was he not T
A. I think 1\{r. Regensberg was with me practically all the
time, except when I left the house, but around the house.
2Q. What I am getting at now. You are in a better position
to tell the jury than anyone else. After you got to Mr. Regen~erg·'s home, 1\fr. Regensber was on the porch. He didn't
hesitate or raise any opposition to letting you
page 37 }- S·earch his home?
A. No, sir.
3Q. He stayed with you or 1\{r. Eastwood t He didn't have
any opportunity himself to dump any whiskey after you and
};Ir. Eastwood got in his house?
A. No, sir.
4Q. That is what I want to find out. Now, 1\fr. Hall, this is
sort of my idea about these premises. (Indicating on diagram.) This is the Highway leading from Adner toward
West Point. On the left hand side of the road coming from
Adner to West Point is the Regensberg home, I suppose 100
yards from the road-something like that.
A. I imagine that is correct.
5Q. This is the road leading into Mr. Regensbuerg·'s home.
Now, he has a porch righ in front of his home, fronting the
road, as I understand. You tell the jury you went there.
He was sitting on the porch, was he not Y
A. Yes, sir.
6Q·. Did you see someone else?
A. I think his da.ughter, Mr. Regeusberg and, I beli~ve,
about three others.
7Q. As I understand it, you and 1\Ir. Eastwood went in that
home to search, and what rooms you didn't search Mr. East·
wood was supposed to have searched.
A. ~es, sir.
SQ. Where you claim to have smelled the odor of liquor, was
it i'he East side of the house¥
A. It was around the back of the house:
9Q. Was tl1e odor sufficient for you to determine, and speak
with certainty to the jury, that it was the odor of liquor, or
all you could say it was strong drink?
A It smelled like liquor to me.
lOQ. Well, now, did you search that side of the house? As
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I understand it was on the side next to Gloupage 38} cester Court-house where the odor of liquor was
found.
llQ. I don't remember going on this side. I would determine the Eastern side. I went in the house, went in· two or
three rooms on the lower floor, and ·Mr. Eastwood looked in
the dining room and kitc.hen, and there is another· room. It
is a two story house, and Mr. Eastwood looked in the rooms
upstairs and such as that. When I left, there is a back porch.
This we went over toward the barn way. Mr. Rhoades was
there. We left there and went down the road leading from
the house. There is a little point of woods.
12Q. That is what I want you to clear up. I didn't understand Mr. Rhoades very clearly. Coming from the house
there is a little road, or path, leading to the barn. That is
practically the yard.
A. Yes, sir.
13Q. At this barn isn't there a farm road leading to the
woodsY No question about that, is there Y
A. No, sir.
14Q. Isn't it a fact that following that farm road along here
somewhere, you and 1\fr. Rhoades discovered a track going
over-we will say this is the place cleared for the East Coast
Utilities Company. Is that the track you took going to the
woodsY
A. The track was here around the end. There is a little
point of woods, or undergrowth.
15Q~ I understood you to say at the preliminary hearing
that after you followed this farm road going to the piece of
woods, you saw some tracks going overA. I was not at the preliminary hearing.
16Q. Is that a fact that in following that road you saw
tracks going across a piece of land that had been recently
sowed in clover Y
·
A. Lend me a pencil. The main tracks my atpage 39 ~ tention was directed to was the tracks leading from
this point of woods coming from the house that
way towards this point. We followed those tracks very carefully, not to interfere in any way, believing we would find the
liquor. Further down in the woods some places you could
not see tracks, but there were sticks that would mash up. We
follo,ved them, maybe "re 'vould skip two or three, and then
took another sur~ track, followed this ravine, curve comes
around like that, followed through the woods a short distance,
and there is where we found the liquor. Then we examined
all around there, and couldn't find any more tracks.

---

48

-

-·

-------. - - - -

. Supreme Court of Appeals of Virginia.

17Q. This is what I c·an 't get straight yet. Did yon find any
tracks le~ding straight from the point from the edge of the
woods to the house, or did the tracks come over to the farm
road before getting to the housef
A. Thi~ is the gate, goes out here. There were hvo tracks
from the back of the house, over there this way.
18Q. All the way to the woods?
·
A. Yes, sir. There was one track that lead from here and
came back to that gate there.
19Q. That gate you refer to is on the East, on the Gloucester side?
A. Yes, sir.
20Q. I understood that you and Mr. Rhoades, when you left
Mr. Regensberg's home, cam·e out by the barn and were going down the farm road and sa'v a track leading across the
field.
·
A. I didn't notice the track much here, but the tracks I particularly was looking for were the ones from the house.
21Q. Did they lead directly to the house or to the yard f
A. We couldn't track them any further.
22Q. How ma.ny tracks did you say?
A. Two from the house and one back to this gate. I followed that myself.
page 40 ~ 23Q. From what point to the houseY
A. Two from the back of the house, like that, to
that point of the woods. One went to the East of this track
and gate to the corner of the yard.
24Q. Now, Mr. Hall, you didn't measure those tracks before?
·
A. No, but they were tracks as large as mine.
25Q. Could you tell when they had been made?
A. They looked fresh.
26Q. Had the clover come up Y
A. I didn't notice what was planted. The seed had not
come up.
27Q. The Reed had not come up that was planted on the
land?
A. I don't think so.
28Q. It had been very recently sown, the seedY
A. A week or two maybe, something like that.
29Q. After striking this piece of undergrowth down here,
which yon Rpoke of as woods-as a matter of fact the East
Coast Utilities Company has cleared the right of way near a
point where you entered in tl1e search for liquor, haven't
they?
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A. I didn't notice the line much. The main thing I was
·
looking for was ardent spirits.
30Q. You sa.w the poles coming through there Y
A. There is a line there, but I didn't .notice whether it was
a telephone line or what it was.
31Q. You found that liquor how far from the edge of the
field?
A. It was-I don't know. Maybe 25 or 30 feet, I would not
say.
32Q. Now, ~{r. Hall, I understand you to tell the jury that
.in going through this piece of woods you could now and then
see bushes and things mashed and tracks showing someone
had tra-relled there
A. Yes, sir.
33Q. What attracted your attention? You saw
page 41 ~ some fresh dirt recently stirred up, wasn't it?.
A. The only thing that looked anywhere fresh
was where this was found. It looked like a lot of small underbrush had been thrown in a little washout.
34Q. Wasn't it fresh dirt that attracted your attention f
A. Mr. Rhoades stuck down t stick and sounded there, and
was sitting there watching.
35Q. I was .trying to find out why your and Mr. Rhoades'
attention 'vas attracted to this spot.
A. What attracted our attention to his? After following
the tracks there was no other track coming or going from
this, and it stopped right where this was found.
36Q. Now, 1\{r. Hall, certainly you couldn't .see a sufficient
impression made by a foot that was traveling through the
"Toods to say the track in the woods was the same as in the
:field, could you Y
A. I believe it to be the same track. Yes, sir.
37Q. Yet you could only see the imprint of a heel and a toe.
There was no other track except those. If you were called
upon to determine from the imprints or impressions you
'vouldn 't be able to tell whether or not they were the same,
would you?
A. I would certainly take them to be the same track, ~Ir.
Mitchell.
.
38Q. There wasn't anything like what you would call a path
leading from Mr. Regenberg's home to this place where you
just said you saw these two tracks, was there?
A. There was no path through the field. Some kind of
wheat was sown there.
39Q. In reference to these two :five gallon demijohns, nothing waR in those, wa~ there Y
.
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A. I took them to be empty.
40Q. They ·were glass bottles Y
A. Yes, sir. That is right.
41Q. As to the bottles you saw there. I believe
pag·e 42 ~ you say there were anywhere from eight to twelve
casesY
A. There were at. least eight, maybe twelve. I opened one
and found it was empty.
42Q. In what pa.rt of Mr. Regensberg's dwelling house did
you find the containers Y
A. In the closet in the hall.
43Q. He never hesitated or raised any objection to opening
that closet for you, did he?
A. No, sir.. He acted very nice.
Question by the Commonwealth's Attorney: In those two
five gallon containers-you say to the jury you passed them
over to Mr. Eastwood for inspection. Did you smell the containers, .Sheriff?
A. No, sir. I don't remember smelling them. Mr. Eastwood examined them himself. I took them out of the back and
he examined them himself.
Witness excused.

1\IR. W .. C. LA1viBERTI-I,
after being duly sworn, testified as follows:
Questions by the Common,vealth 's Attorney:
lQ. Please tell the jury your name.
A. Willie Lamberth.
2Q. Where do you live, ~{r. Lambreth?
A. Up at Adner.3Q. Do you know the general reputation of Mr.•J. T. Regensberg· as a violator of the prohibition law?
A. Yes, sir.
·
4Q. Tell the jury, please, whether it is good or bad.
1\. Bad.
The Commonwealth's Attorney: Witness with you.
:Nlr. ~Iitchell: No questions.
Wiiness excused.
page 43 ~

MR. BERNARD B-LAND,
after being duly sworn, testified as follows:
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Questio~s

by the Commonwealth's Attorney:
lQ. Tell the jury your name.
A. Bernard Bland.
2Q. Where do you live, :J\'Ir. Bland 7
A. Adner.
3Q. What is your occupation Y
.A. Farmer now. I have been a me.rchant.
4Q. WhereY
A. At Adner.
5Q. Do you know the general reputation of Mr. J. T. Regensberg as a violator of the prohibition law?
A. No, I haven't seen him sell. any 'vhiskey.
6Q. Do you know by general reputation-what you have
heard others say?
A. Yes, sir. It is bad.
The Commonwealth's Attorney: That is all.
Mr. Mitchell: Stand aside.
1\IR. T. B. WO·LFE,
after being duly sworn, testified as follows:
Questions by the Commonwealth's Attorney:
lQ. Your name, please!
.A. T. B. Wolfe.
2Q. Where do you live Y
.A. .Adner Postoffice, Gloucester County, Virginia.
3Q. Mr. Wolfe, do you know the general reputation of Mr.
J. T. Regensberg as a. violator of the prohibition law?
A. I think I do.
4Q. Ho'v close do you live to Mr. Regenberg?
.A. My property adjoins that which he occupies.
5Q. Is it good or bad Y
A. The general reputation of Mr. Regensberg as a violator
of the prohibition laws is bad.
page 44}

The Commonwealth's Attorney: That is all.
1\Ir. Mitchell: No question.
MR. MELVIN LAMBERTH,
being first duly sworn, testified as follows :

Questions by the Commonwealth's Attorney:
lQ. This is 1\fr. Lambreth 7
.A. Yes, sir.
2Q. Where do you live?
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A. Woods Cross Roads Postoffice, lj2 mile from Woods
Cross Roads.
.
.
3Q. Mr. Lamberth, do you know the general reputation of
ltir. J. T. Regensberg as a violator of the prohibition lawsf
A. Yes, sir. I think so.
4Q. Tell the jury, please, whether it is good or bad.
A. It is pretty bad.
The Commonwealth's Attorney: Witness with you .
Mr. Mitchell: Stand aside.
MR. R. J. CROUCH,
J>eing first duly sworn, testified as follows :
Questions by the Commonwealth's Attorney:
lQ. Mr. Crouch, you are a merchant at Adner, :virginia t
A. Yes, sir.
·
.
.
2Q. Do you know the general reputation of ~fr. Regensberg as a violator of the prohibition laws Y
A. Yes, sir.
3Q. Please tell the jury whether it is good or bad.
A. Bad.
The Comonwealth 's Attorney: That is all.
Mr. Mitchell: Stand aside.
The Comonwealth 's Attorney: The Commonpage 45 ~ wealth rests.
(Here Judge Sears announced a 45 minute recess for luncheon.)
The Comonwealth 's Attorney: If your Honor please, there
is one more question I would like to ask the Sheriff before
the evidence is taken for the defense.
(Sheriff

Ha~l

recalled to the stand.)

lQ. Sheriff, after you had discovered the· whiskey in the
keg, what did you do with the kegY I mean, did you bring it
back to the house of Mr. RegensbergY
A. Yes, sir.
2Q. What did you there?
A. Took it to the house· and told Mr. Regensberg before
taking it from his place we wanted to know what we were
taking it away for. He got a hatchet for me to see if it was
liquor, before going a.way with it.
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3Q. Did you make an examination of the contents of the
keg at the time?
A. Yes, sir.
4Q. And you tell the jury it was whiskey!
A. Yes, sir.

The Court: After yon made the examination there, what did
you do with the keg?
A.. It has been in the deputy sheriff's possession ever since.
Under the control of the Deputy Sheriff of this County.
~fr. ~Iitchell:
lQ. ~Ir. Hall,

did you measure the distance from Mr. Regensberg's home to where the liquor was found f
A. No, sir. I did not.
2Q. How far would you say it was 7
A. Around maybe 100 or 110 yards back of the house.
3Q. Across the field and going into the woods f
page 46 ~ A. Yes, sir.
Witness excused.
EVIDENCE FOR THE DEFENSE.
MI8S ALICE REGENSBERG,
after being duly sworn, testified as follows:
Questions by Mr. Mitchell:
1Q. Miss Regensberg, are you a. daughter of Mr. J. T. RegensbergY
A. Yes, sir.
2Q. Where do you live Y
'
A. I live at Adner.
3Q. With your Father you mean?
A. Yes, sir.
4Q. Have you been living with him for the past six months 1
A. Yes, sir.
5Q. Miss Regensberg, do you recall the time the officers
came to your Father's home to search his premises Y Were
.you there?
A. I wasn't there at the time they came, but I came home
soon after they got there.
6Q. You have been living in the home of your Father all
your life, I imagine 7
A. Yes, sir.
7Q. It has been testified to here that two five gallon demi-
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johns and quite a number of cases which contained one pint
bottles were found in your Father's house at the time the officers made the search on the 19th day of September of this
year. Do you know anything about these jugs and bottles
which were found at your F'athet's home?
A. Yes, sir.
SQ. Do you know why they were there f
page 47 } A. Yes, sir.
9Q. Will you look at those gentlemen of the
jury and state where they came from?
A. Well, the day they rented the place I 'vent over to my
sister-in-law's. The hvo jugs were outside of the house, and
the others in the kitchen. A few days before he left he came
over and said my Father could have them, and when my sister-in-law moved in we took them in the house and put them
in the closet.
lOQ. You refer to the mountaineer who lived across the
the road from your'Father's property¥
A. Yes, sir.
llQ. What is his name, do you know?
A. Mr. McCoy.
12Q. And you tell this jury he g·a ve these bottles and jars
to your Father?
A. ·Yes, sir.
13Q. And 'vhen did yor Father get them from the property
of Mr. McCoy?
A. After my sister-in-law moved in.
14Q. How long- then had the bottles and five gallon jars been
in your Father's homeY How long have they been there, do
you know?·
· A. No, sir. I do no know how long.
15Q. How long prior to the time the officers made the
search, do you know? Can you g·ive us approximately how
long?
A. I guess they had been there about a month.
16Q. Do you know when Mr. McCoy, the mountainer to
whom you refer, gave up the property which he occupied
across the road from your Father's property?
A. He gave it up about the first of March.
17Q. How soon after that before the bottles and jars were
brought to your Fa.ther's homeY
A. That was around the last of March.
page 48 ~ 18Q. Those jars and bottles had been there since
the last of March, had they not Y
A. Yes, sir.
19Q. You live in the home of your Father. Do you know
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anything about any whiskey being buried some distance from
your Father's home in the woods?
A. No, sir.
20Q. Don't know anything .about that Y
A. No, sir.
21Q. Was anyone present when this mountaineer, Mr. McCoy, gave these bottles to your Father?
A. Yes, sir. My sister-in-law.
22Q. Who is she Y
A. Mrs. Roger Regensberg.
23Q. Was there anything in these five gallon jars to your
knowledge?
A. No, sir.
24Q. How were they broug·ht to your homeY
A. They were in two grass sacks.
25Q. Have they ever been used in your Father's homeY
A. No, sir.
26Q. Mr. McCoy, the mountaineer who occupied the property across the road from your Father, did you ever visit his
home?
A. Yes, sir.
27Q. Do you know what use, if any, he made of these jars
or bottles?
A. He used the two big bottles for getting water from the
'varehouse.
28Q. Do you know what he used the others for 7
A. No, sir.
CROSS EXAMINATION.
By the Commonwealth's Attorney:
lQ. Miss Regenberg, there had been a lot of cars coming in
· and out to your home at night within the last few
page 49 } months, hadn't there 7
A. Not to my knowledge.
2Q. Do you stay at home practically all the time or just
-what is your occupation? Are you engaged in any work
or anything!
A. No, sir.
3Q. You are just at home t
A. That is all.
4Q. You say that ~fr. ~fcCoy used the twcj'l big bottles to
bring· water backward and forward from your house to his
l1ouse?
A." Yes, sir.
5Q. Didn't they have a well over there Y
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A .. There was a well over there, but it wasn't fixed so he
.
6Q. Where did Mr. McCoy live 1 Whose property was it f
A. It belong·ed to LeRoy Stubblefield, Dr. Smith's old
house.
7Q. Your brother living there nowf
A. Yes, sir.
·
·
SQ. How do you account, Miss Regensberg-yon say these
two five gallon jars had been used for bringing water to and
fro from your house to Mr. ]ticOoy's-how do you account to
the jury for the "fact that when Mr. Eastwood examined the
two bottles he noticed there 'vas intoxicating liquor, as much
as a teaspoonful of whiskey, in there You -don't know anything about that, do-you Y
·
A. No, sir.
.•
oo~~~u~~

Witness excused.
MRS. Mf\_LERA REGENSB-ERG,
after being duly sworn, testified as follows:

page 50
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Questions by Mr. 1\Htchell:
lQ. Mrs. Regensberg, you are related to Mr. J.
T .. Regensburgf
A. Yes, sir.
2Q. What kin Y
A.- I married his son.
3Q. Just by affinity then Y
A. Yes, sir.
4Q. Where do you live, Mrs. RegensbergY
A. I live in lYirs . .Stubblefield ,.s home across the road from
my Father-in-law.
5Q. How far is tha.t from your Father's home f
A. I don't know how far-not very far.
6Q. How long have yon been married and living in that
vicinity?
·
A. I ·have been marri'ed 6% years now.
7Q. Where did you live before you lived on the property
formerly occupied by Mrs. Stubblefield f
A. We lived down by Woods Cross Roads.
SQ. Did you visit Mr. J. T. Regensberg's home quite often?
A. Yes, sir. r: •
9Q. Do you recall when a man by the name of McCoy, that
occupied the Stubblefield property, lived where Mrs. Stubblefield lived?
A. Yes, sir.

'

'
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lOQ. Did you know him 7·
A. I wasn't so well acquainted with him, but I knew him.
llQ. Will you tell the jury whether or not you know anything about any five gallon jars and several cases of one pint
bottles that were found in the home of Mr. J. T-. RegensbergY Do you know anything about them!
A. Yes, sir.
12Q. Tell the jury anything you know about them.
A. All I know-Mr, Mc.Coy gave them to Mr. Regen.sberg
when he left the place.
13Q. Where was he when you heard him give
page 51 ~ them to him Y
A. I was in Mr. Regensberg's home and Mr. McCoy was in Mr. Regensberg~s home.
14Q. At which place did he tell Mr. Regensberg he could
have the bottles.
·
A. He told him in ~lr. Regensberg's home.
15Q. Do you know of your own knowledge whether the jars
or pint bottles were ever brought to the home of Mr. Regenberg!
A. Yes, sir.
.
16Q. How did they get there? I mean who brought them
there!
A. I don't know whether Mr. Regensberg moved them. I
don't remember who, but I know they were carried over there.
17Q.. Where do you liv-e no,v, on the Stubblefield property!
A. Yes, sir.
~Ir.

Mitchell: Witness with you.
CROSS EXAMINATION.

By M~. Dehardit" the Commonwealth's Attorney:
lQ. M~s. Regensberg, did you happen to be present when
1\fr. McCoy-where is Mr .. McCoy now?
A. I don't know, sir.
·
2Q. H-e hasn't been h-eard from since he left here, has he 1
A. I haven't heard.
.
.
3Q. No one. else has, have they!.
A. Not that I know of.
4Q. Has he gone back to the mountains where he came
from!
A. I don tt know, sir.
5Q. How many cases of bottles did he give Mr. Regensberg?
A. I think around eight or nine cases. ,
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6Q. What else did he give him?
A. Two five gallons bottles.
7Q. That is all he gave him?
A. Yes, sir. ·
SQ. He made him a present of nine-screw tops, weren't
they?
A. Yes, sir~
page 52~ 9Q. ·You saw them?
A. Y·es, sir.
lOQ. And two five gallon demijohns in grass bags Y
A. Yes, sir.
llQ. Did he use these five gallons demijohns for the purpose of hauling water from your house to his Y
A. From Mr. Regensberg's to his home.
12Q. Did he come over to get two bottles filled every day
and take them over there Y
A. Yes, sir.
13Q. And when he got ready to leave, he turned them over
to Mr. RegensbergY
A. Yes, sir.
14Q. He did not turn anything else over to him?
A. Not that I know of.
15Q. When did Mr. IvfcCoy occupy that property, do you
remember?
A. No, sir. I don't remember. It was some time before
Christmas.
16Q. .And when did he give the bottles to Mr. Regensberg?
A. Maybe a week or two before he left there.
17Q. He left there when T
A. Well, JV[r. Regensberg rented the place somewhere
around the 23rd or 25th of Ma.rch,- and he left there maybe a
week and a ha.lf before he got possession.
lSQ. The o:ffic.ers searched your place, didn't they?
A. Yes, sir, they searched our place and Mr. Regensberg's.
19Q. Your Father-in-law has the reputation in the neighborhood of violating· the prohibition law, hasn't heY
·
A. Not that I know of.
20Q. You never heard of it before?
A. No, sir.
21 Q. Were you there when the officers searched the place?
A. I came after the office!s came. I wasn '~ there when they
~arne.

22Q~ Before- you moved over there in March
page 53 ~ you were living near Pa.mpa, weren't you?
:
A. tTust before we moved where· we are now, T
stayed at ~Ir. Regensberg's.
-
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23Q. When did you move over there 1
A. Somewhere around the 25th of 1\tiareh.
24Q. What was the occasion of Mr. McCoy particula-rly
wanting to give your father-in-law the bottles and these two
big demijohns 1
A. I don't know, sir.
25Q. That is a right dangerous thing to have in your possession, isn't it Y
A. I don't know.
26Q. Did you know that the property of Mr. Regensberg
had been searched previous to· the time that the bottles were
givenMr. Mitchell: We object.
The Court: Objection sustained.
The Commonwealth's Attorney: Question withdrawn.
27Q. You saw 1\!fr. McCoy coming over every morning to
:fill these two five-gallon jugs full of water and then taking
them over to the house-that is, all during the time you were
there?
A. Yes, sir.
28Q. Did he have any familyf
A. Just himself and wife·.
29Q. What was l\fr. McCoy's business, do you knowY
A. He worked that road when they was building the road
from Adner to Shackelfords Forks. When they finished he
left.
Witness excused.
1\IR. FREEMAN RE,GEN.SBERG,
after being sworn, testified as follows:

page 54 } Questions by :h1:r. Mitchell:
l·Q. Freeman, are you the .son of Mr. J. T. RegensbergY
A. Yes, sir.
2Q. Where are· you living?
A. At Adner, 'vith my father.
3Q. You live with your father?
A.. Yes, sir.
.
4Q. You were living with him at the time the prohibition
Qf..ficers searched his premises in September of this year T
A. YesJ sir. I have been living with him all the time.

-~------~--~-
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5Q. You a.re acquainted with the p~emises now occupied by
your father, are you notT
A .. Yes, sir.
6Q. Are you acquainted with the location of the right of
way of the East Coast Utilities Company that comes through
your father's property 0/
A. Yes, sir.
·
7Q. Did you know anything about any whiskey being buried
115 or 125- yards from your father's homeY
A. No, sir. I didn't know anything about it.
SQ. Have you been informed as to where the officers claim
they found the liquor when they made the search in Sep~
temberY
A. Yes, sir.
g.Q. Now, it has been testified to here by Mr. Rhoades, Mr.
Hall and-Mr. Eastwood that on the day they made this search
on your father's premises they came to the house, left his
home and eame in the direction of the 'barn. There they took
a private farm road, and after going down that private farm
road some distance they turned and went in the direction of
the East Coast Utilities Company's right of way, and about
15 feet or more from the edge of the field they found a keg
of liquor, which has been exhibited in evidence in this case,
·
and t~at keg of liquor was near the line of the
page 55 ~ East Coast Utilities Company over an embankment
·
in a ravine, with fresh dirt thrown around it and
brush on top of it. Will you state to the jury whether or not
when you later went down to investigate to find where they
found this liquor, if you had this inform~.tion at that timeY
Did you know where the officers found itt
·.
·
A. I did not know exactly where. I know it was on the
li~tlina
·
·
lOQ. Who told you where to got
A. My father.
llQ. You heard what I .stated as to where the officers claim
to· have found itY· Did you go down there and try to ascertain the place where they claim to have found it?
A.· I found a hole that looked like where a dog had been
digging, and a pile of brush. It looked like a keg was moved
from there.
12Q. When did you first go down there 1
A. On Monday after hearing of this I went back home and
went down there.
l3Q. Have you been there sincef And with whomY
A. Mr~ Dutton, Mr. Fary, ~{r. Seward and Mr. Rich.
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14Q. So, you ha:ve been there several times since your
father has been charged with this offense. At this place
. where you claim to have folmd the hole with fresh dirt around
it and brush, will you tell the jury whether that place is on
your father's land or whether it is on the right o.f way of the
East Coast Utilities Company Y
A. It is on the right of way of the East Coast Utilities Company.
15Q. Did you measure the distance from the center of the
right of wa.y to the point where this liquor was found!
A. Yes, sir.
. 16Q. What was the distance!
A. 18 feet.
page 56} 17Q. Now in this piece of woods here where the
officer~ claim to have found the liquor, is there
any path from the edge of the field to the point whore you
saw this holef
A. No, sir.
18Q..None at all?
. -A. No, sir.
19Q. Do you know of any tracks being _made across that
field going from the direction of your father's home to the
1·ig·ht of way of the East Coast Utilities Company?
A. I 19low where some traeks. were going aeross where a
colored party was sowing some oats and clover. He made
tracks across there.
20Q. When did he- sow the oats and clover t
A. I don't know exactly what time it was.
21Q. Was it previous to the time the officers sea-rched the
.premises?
A. Yes, sir.
22Q. How long before tha.t1
A . .A week, or something like that.
23Q. How were they sown, how put in the grounc17
·A. With a drill.
24Q. Did he ride on the drill?
A. No, sir. He walked behind it.
25Q. Do you know of any member of your family, Mr.
Regensberg particularly, ever going from his home down in
the direction of the East Coa,st Utilities Companyt
· A. No, sir.
26Q. Did you know anything about any liquor being buried
there until you heard it from your father-until your father
'vas arrested 7
. A. No, sir.

- - - · ..
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27Q. Did you measure the distance from where this liquor
was found in the woods to your father's house?
page 57~ A. Mr. Martin Fary and Mr. Dutton measured
it.
28Q. Were you with them1
A. Yes, sir, but I don't know the distance. They put it
down.
CROSS' E-XA]tiiNA.TION.
By the Commonwealth's Attorney:
lQ. Your father has control of the right of way of the
East Coast Utilities Company, doesn't bet
A. Not that I know of.
2Q~. Does he have control or does he not¥
A. No, sir. I don't guess not.
3Q. Doesn't your father cultivate part of that right of way
and have some corn growing on the right of-way¥
A. No, sir, not corn. Nothing but clover and oats .
.4Q. Why didn't you tell the jury he had control over the
right of way?
·
Mr. Mitchell: How far was the liquor found from the field
over that right of way?
.A. 348 feet, they say.
Q. Who measured ito/
A. Mr. Dutton and 1Ir. Fary, 1\fr. Rich and Mr. Seward.
Questions resumed by the Commonwealth's .Attorney:
5Q. How- did you happen to locate the very spot where
the liquor was found 1
A. By seeing tracks after they said they were in there. I
found the hole.
6Q. You can't tell the jury that was the hole 1
A. No, I can't tell them it was the hole. It looked like
something, maybe a keg, had come out of it.
7Q. 1V[r. Rhoades and ~ir. Eastwood went out there about
a. week ago and measured accurately with this stick, and they
say the distance is :five lengths and a fraction. You wouldn't
attempt to tell the jury they were entirely wrong,
page 58 ~ would you 1
A. No, sir.
SQ. Isn't Mr. Rhoades in a better position to locate the
the spot where the liquor was supposed to have been found
than you would have been in taking the directions from your
father who told you exactly where you could find itY
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A. He didn't tell me exactly. He told me where they went
and I went in and found the hole.
9Q. And you tell the jury there was a distance of 18 feet
from what point?
.
A. From the middle of the poles to the hole.
l.OQ. As a matter of fact, the right of way is fifty feet wide,
and the pole is supposed to be in the center. There is supposed to be a clearance of 25 feet on each side of the pole.
Is that correct?
·
A.. Yes, sir.
11Q. And so you measured from the center of the pole to
the holeY
A. The hole that I found.
12Q. And you undertake to tell the jury it was the same
hole Mr. Rhoades measured from?
A. Oh, no.
13Q. The right of way-isn't it just about a distance of 10
or 15· yards from where you have that right of way cultivated
to where the liquor was found Y
A. I don't know, sir. I don't know where the liquor was
found.
14Q. Then you really don't know where i~ was found?
A. I just went in and found the place. I don't know exactly where it was.
~Ir.

Mitchell: Now, this place you found-did it look like
anything had been in it?
page 59 ~ A. Yes, sir.
Q. And did I understand you to say you knew
the distance from that point to the edge of the woods 7
A. I heard them say it was 348 feet.
The Commonwealth's Attorney (resuming):
15Q. 348 feet from what point?
A. From the edge of the field to the hole.
16Q. Mr. Rhoades and M'r. Hall said it was only between
20 and 30 feet. According to their calculation, you must have
had the wrong hole.
A. I don't know whether it was the wrong hole. It might
have been.
'\Vitness excused.
MR. ~f. B. SEWARD,
after being duly sworn, testified as follows:
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Questions by Mr. Mitchell: .
lQ. Mr. Seward, where .do. you live, sirf
A. In Allm.ondsville, .Gloucester County, Virginia.
2Q. Mr. Seward, are you acquainted with the premises no'v
occupied by James T. Regensberg·t
A. Yes, sir.
. 3Q .. It has been testified to here-! first ask you, do you
h~ow where the location of the East Coast Utilities Company's right of way is through this property!
A. Yes, sir.
4-Q. It has been testified to here by Mr. Rhoades, Mr. Hall
a.nd Mr. Eastwood-Mr. Seward, look at me one momentthat in going down they followed a private road leading from
!vir. Regensberg's barn in the direction of t¥e woods. That
they went across a field to the edge of the woods near the
East Coast Utilities Company.
A. That is right.
page 60 ~ . 5Q. They went across the woods opposite the
East Coast Utilities Company, and somewhere
about 15 feet from the edge of the woods, if I recall their testimony", in a ravine, over an embankment, they found some
fresh dirt a.nd brush on top of it, and punching into it they .found a keg of liquor. I want to ask you if you have been
·upon the premises recently and, if so, upon whose request,
and if you found the hole which has been testified to by Mr.
]1astwood, Mr. Hall and Mr. Rhoades!
The Commonwealth's Attorney: Are you speaking about
the hole they found, or the hole Freeman Regensberg found Y
Mr. Mitchell: The one the officers described.
·
.A.. Court and gentlemen of the jury, I was requested "to go
upon these premises to view it. ·So, I did, in the presence of
other gentlemen, and we measured the distance, taking Mr.
Regensberg's house as a base the Western corner of the building, and measured it. We measured to the East Coast line,
and.. we arriv~d at a certain number of feet. We measured
'vith a tape line, which I think, and which I am sure is very,
very acurate. From the house to the light line, that is to the
center of the light line-what I mean by center, to where the
poles are lined up. Now where their survey is, I know nothing about that-one measurement measured 395 .ft. 4". That
is, we consider a direct course. In other words, it was a South
course, possibly a. Southeast course, and we got to this center of the light line. I didn't know where it was going. .So
then we stopped and cornered, and went down the light line
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property, and we arrived at a distance of 381 feet from where
we turned, by tape measure. There is where we stopped and
this hole, which was slightly excavated,-I didn't
page 61 } measure the depth of it, but there was a. pile of
brush, and this pile of brush according to my idea
was pild there· by the East Coast people when they were clearing the line down there. That is my idea. It was very old and
rotten apparently. From that point, which I stood between
the poles and ordered the men that was carrying the line to
measure to the edge of the hole, and the accurate measurements was 18 feet from the center of the line where the poles
are placed-18 feet to the right and 18 feet to the left. We
were facing South or Southeast, I believe, going from Mr.
.Regensberg's house. We weren't satisfied. Again we went
back, and that gave us a total of 776 feet for tha.t measurement
from Mr. Regensberg's house, 776 feet. We went back and
we took another measurement from the West corner of his
house going partly in a direct course. In other words, when
we went from the house that time from the West and wearrived at the light line property, it was a distance of 257 feet.
vVe took the measurements then from that point down to the
supposed keg of liquor. Vve arrived at a distance of 681 feet.
Now, gentlemen, that is as much as I know about it.
6Q. Now, Mr. Seward, will you describe to the jury whicl1
place you took to be the place where the liquor was found d/
Will you describe what you found at that placet What did
it look like f
A. This hole was open. I didn't look into the hole-only
casaually. As a matter of fact, I was in a. hurry, and I had . ,
got the distance, the place was designated. I looked at it, and
said: ''Well, there is the hole.'' Whether you could put a
barrel, a keg or a. bottle of anything· in it, I don't know. I
have seen kegs-you can put it in end-wise or you ca.n put it
in this way (indicating).
7Q. As I understand, from the center-standing
page 62 ~ in line with the poles of the East Coast Company
to this point where you found this hole was a distance ofA. 18 ft. actually to the edge of the hole.
BQ. How far do you claim, 1\ir. Seward, it is from t.he edge
of the :field, or we will say the· edge of the woods to that point
or place you took to be the hole where the keg of liquor was
taken from?
A. 381 feet. That is, after you intersect into the light line
property. ~here is an intersection there. The distance from
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the house to where we intersected was 395ft. 4 inches. Then·
we werit down the light line going away. W.e walked as close
to the edge of the woods, not any further than from here to
that chair from the edge of the field.
9Q. What would you say would be the average distance
from the point where you saw the hole to the Regensberg··
home?
A. The way we figured out here, taking approximately a
bee-line from the West corner of his building to the light
line, which is a diagonal proposition possibly, we didn't miss
much making a rig·ht angle, going over a.nd going this way;
which 'vould give us 776 feet actual tape line measure-and
4 inches.
lOQ. Well, now, this hole you found-was it on the left side.
going into the woods-left side of the elctric company line,
or to the right going from the house to the .light line¥
A. Yes, sir.
llQ. I am talking about the place where the liquor was
found, left or right?
. A. Heading southeast, which would be the way we were
going, the hole was on the left side.
12Q. Did you see any path along the line of the East Coast
Utilities' right of way as you were going down there to Io,
ca.te· the path T
page 63 ~ A. No, sir. There wasn't any path there.
13Q. Did you notice any path leading from the
edg·e of the woods or edge of the field along the East Coast
Utilities' line while you were down there Y
A. The. only path I could see, there apparently was a turn
road going through the field, through the woods. If I remember rig·ht, there was some wheat sown to my right and
left over this turn road going toward the woods.
14Q!. That path to which you refer coming here to Mr. Regensberg's barn, this farm road going in that direction, that
is the road, as I understand, the officers took. The liquor the
officers found was in that direction, across the field to this
point, and going along the line they found it somewhere 25
feet from the edge of the woods, I understood them to say.
A. I don't know anything about that. I know this, if it
would be to any advantage to the Court, I could draw you a
line showing the distance where we were to where we found
the excavation. (Draws diagram.) You are facing Mr. Reg·ensberg's home. This is the main road leading from Adner
to West Point-not a very good map, hut you can see the idea
-here .is the road leading from the highway to his house.
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Here· is the West -corner of the building. We took our first
line-that line would have come possibly more that way, or a
line this way, but there were two lines there. This line from
the corner of the house to the light line, it is closer to hisbarn than to his dwelling house. It is 395 feet from the cornerof his house. Here is the woods running down over this pla-ce
here, all woods. This is all open land out here. That is 395
feet to the center of the light line proper from the point where
we intersected going down to this hole, which is
page 64 ~ over to the left on the side of the light line. 18 feet
from the center of the light line to this hole. We
then came back. We wanted to make another measurement.
We come from here and got 257 feet, which made a closer
place, then making a bee-line we got 681 feet going from where
it intersects.
15Q. That intersection, is that on the end of the woods
coming up, the edge of the field, the end of cultivation 1
A. No -cultivation right along where the line was-sage,
briars, shrubs, etc. We went as close as we could without
getting tangled up with bushes.
·
1\:fr. Mitchell: vVitness with you.
CROSS EXAMINATION.
By the C9mmonwealth 's Attorney:
lQ. 1\:fr. Seward, you say you were requested to make these
measurements-? ·vVho requested you to do this Y
A. Mr. DuVal did.
2Q. Did ~Ir. Rhoads go down there with you to show you
about the spot where he said he found the liquor?
A. No, sir.
3Q. Who showed you the spot or hole you referred to that
you made these measurements from when you were there~
A. Freeman Regensberg.
.
4Q. 1\:fr. Freeman Regensberg just testified before you did
that he wasn't certain that was the spot, so if that is really
11ot the spot then all of your work has been done in vain,
hasn't it?
A. I didn't know anything about it whatsoever more than
what they asked me to measure that distance, and that place
;was _designated as the spot.
5Q. J\!Ir. Freeman Regensberg designated the spot for you,
didn't heY
·

The Court : The witness says he did.
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The Commonwealth-'s Attorney (resuming) :
· ·..
6Q. And. that is really all you know about it!
i>age 65 ~ A~ That is all I know.
·Witness excused.
MR. I. E. DISCHINGER,
after being duly sworn, testified as follows :

Qruestions by ~fr. Mitchell:
lQ. Mr. Dischinger, where do you reside, sirf
A. Gloucester County-Hayes Store.
2Q. Were you at one time the manager of the East Coast
Utilities Company in this section 1
A. Yes, sir.
3Q. Do you know, or remember, whether they obtained a
right of way through J. T. Regensberg'sY
·
..A.. They did.
4Q..~ Do you know the width of tbe right of way through
his landY
A. 50 feet.
5Q. Mr. Dischinger, have you in mind how those poles run
through his land? Could you give us ·a little sketchY
A. I coUld just say in a general way that the right of way
runs through the property from northwest to southeast across
hisj>roperty.
·
· 6Q. In other words, it goes over some open land and also
tl1rough a piece of wood f It crosses the .main road between
Adner and West Point, and goes on Mr. R-egensberg's property, doesn't itT
A. I think it. goes across open field and has possibly four
or five poles, then goes in a piece of woods.
7Q. And the right of way you know is 50 feet wide Y
A. 50 feet is the easement we obtained on all of those
rights of way.
Mr. Mitchell: That is

all.

CROSS EXAMINATION.

By the Commonwealth's Attorney:
··
lQ. Mr. DiRchinger, the electric line poleE: arc
located about in the center of the right of way?
.A.• Yes, sir. Right in the center.
·
·
2Q. In other words, if they had a 50 ft. right of way running through the property of Mr. Regensberg, when you get
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t.o the electric pole in the center you can measure. 25 ft. on
each side and get the entire right of way of the East Coast
Utilities 7
A. Yes, sir.
3Q. If the Sheriff should measure directly ·across the right
of way for a distance of 30 ft., he is off the right of way,
isn't heY
·
A. Yes, sir.
Witness excused.
~fR. J. T. REGENSBERG,
a.fter being duly sworn, testified as follows:

Questions by 1\Ir. Mitchell:
lQ. Mr. Regensberg, you are charged with unlawfully having in your possession ardent spirits during the month of
S'eptember of this year, and you have heard ·the testimony
of the witnesses in this case. They claim they found a keg
of liquor about 115 or 12.5 yards from your home. Will you
·state to the jury whether or not you knew anything about
.tha.t liquor Y
A. No, sir. I haven't been in that woods for six months~
Some time early in the Spring I went down because they
cut a lot of wood and I wanted to send someone to haul it.
'l,liey came baek and said it wasn't any good. The tracks, I
.would imagine, were ma.de from three to five days before the
officers came. I had this field put in clover, and
page 67 ~ hired a colored fellow, and he had to work it. He
had t9 come straight to my house to get across this
field, and, gentlemen, I will state to yqu that if I have been
across that field for from three to six months, I hope I may
neverThe Commo~wealth 's Attorney: I object.
The Court: . Now, Mr. Regensberg, don't argue the case.
_Possibly you had better just ask him questions.
:1_\Jlr. Mitchell (resuming):
.
2Q. Then, as I' understand, the only tracks you know of
were the tracks you talked about on the harrowed land made
by the man· putting in seed?
A . .Yes, sir.
- 3Q~ How long had the seed been sown, or put in the ground,
prior to the search by the officers Y
· A. Anywhere from three to five days.
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4Q. Mr. Regensberg, were you at home at the time the of.::
:fleers came there Y
A. Yes, sir.
5Q. Do you know what other members of your family 'vere.
present a.t the time the officers came Y
A. My nephew and my daug-hter, who lives in Richmond,
not the one here, and maybe the married one, the one who is
here, Mrs. Regensberg, was sitting on the porch.
6Q. Your nephew?
A. My brother's sbn, J. G. Regensberg.
7Q. What is your daughter's name?
A. Lola Regensberg.
SQ. And who else Y
A. I can't say positively whether it was the married son
of this lady here or not, but I think he was on the porch, too.
·
9Q. Now, when the officers came there, will you
page 68 ~ state what the officers did, a.nd what you did?
A. When they drove up, they drove up pretty
close and stopped. I got up and said ''Gentlemen, get down.''
Mr. Eastwood walked wit.h me to the side of the porch and
said: ''I have a warrant to search your place.'' I expect
he would have read it-I don't think he read a word. I said:
"Gentlemen, go ahead and help yourselves.'' l\1r. Rhoades
a.nd }t!r. Rhoades' son and Mr. Hall's son went around in
back. My wife was in the garden, the rest on the porch.
When they came in, I walked right with them. I don't think
I had the key to the closet there, and the closet was locked.
"\Vith eight or ten children around to go into it, we had to keep
it locked. I sent out and got the key. 1\fy wife keeps some
clothes in the closet, and I held them aside. l\1r. Hall took
out two jugs. .l-Ie put them out and gave them to l\1r. Eastwood. He said: ''Gentlemen, there is not a drop of liquor
in this closet,'' a.nd I said: ''There is no use of you gentlemen ransacking· my house in this way.'' 1\fr. Hall got in the
closet and looked around, and I held back the clothes. Came
out-"We are satisfied, 1\fr. Regensberg." Went into my
chamber. I took my key, threw the doors open and said:
'' IIelp yourselves." Went through the chamber, and this
room where they said it was an office, pulled out all the drawers. 1\Ir. Eashvood had been upstairs while 1\fr. Hall was
downstairs. I was following. :M~r. Ha.U and 1\fr. Rhoades then
made a. straight stretch for my barn. Mr. Eastwood said:
"I want to speak to you. Don't blame me for this. It is
not my fault. ~Ir. Rhoades made me come up to search this
place." I said: "That is perfectly a,lright. Go ahead." I
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asked Mr. Eastwood to take a· .seat with me while they were
searching. Mr. Eastwood got in the car and did
page 69} not sit on the poreh, but ~fr. Rhoades' son and-Mr.
Hall's son went on the porch and took a seat.
After a few minutes I missed Mr. Eastwood, and Mr. Eastwood had gone about to the first light line pole going into the
piece of woods, and there ·Mr. Eastwood .stood for three..,
quarters of an hour, looking. He didn't move; and stood
right there.. I wondered why he should stand there so long.
Presently, they brought the keg up. I got a hammer and
they knocked the stop·per out, run a :finger in and said:
'• Smell it." I smelled it. 1\fr. Hall and Mr. Rhoades put the
bung back in and said: "1Ir. Regensberg, we will have to
arrest you." I said: "That is alright." Sent over to· get
Mr. 0. F. Rich to go to Gloucester Couthouse. Mr. Eastwood
looked under the back seat of car and through it. They. did
not tell me they had found one drop of liquor when they were
in my closet. I had told them there was no use ransacking,
and said: ''I will give you $100.00 if you :find a drop in my
house.'' They didn't say a word to me that they had smelled
a drop or where some was poured ·out or a.nythin[
lOQ. Now, it has been testified to here that they found two
five-gallon glass jars, and also a number of cases of empty
pint bottles. You tell the jury what you may know about
these jars.
A. I couldn't tell you exactly the time, but somewhere before Christmas, maybe a month or two months-we called
him the mountaineer because he said he came from the mountains-McCoy was his name. The land starts in front of the
house, and ]\rfr. Smith rented the place to 1\fr. MdCoy, the
·
1\Iountaineer. He stayed there, and after a while
page 70 ~ his well was bad, and he could not use the water.
Mr. McCoy would come over to my house and get
water, and bring the jug. ·I didn't know he had cases of pint
bottles, but after while we got intimate coming over every
day, and I gave him some things I didn't use-an iron heater,
and I lent him things. ·He said : ''If you don't object,'' after
staying two or three monthsThe Court: Do you object, Mr. DeHardit?
The Commonwealth's Attorney: I certainly do.
1\lfr. Regensberg (resuming): lvir. McCoy gave me the bottles before ~[arch, and after I rented it on the Saturday morn-
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ing, the next, maybe .Monday mornin~ pefore my son moved
in, we moved them over and put them In my place.
llQ. When did yon move these bottles ·overT
A. These bottles were sitting besides the house, were used
for wa.ter. The day my son was moving in, maybe the next
couple of days after he moved in, Mr. Eastwood went to see
my son about a bill he owed Mr. S.mith-he had loaned him
some money, and Mr. Eastwood had it to collect when he
came over. The bottles were in the dining room. He could
see them. Then I had them in my cloest.
12Q. Was there anything in the bottles or jars Y
A. It was impossible, because I know water had been in
,
there forty or :fifty times.
13Q. Do you ha.ve those bottles over there to make any
unlawful use of them T
A. I didn't think it was unlawful to have empty bottles in
your house.
14Q. I am asking you if you had them for the purpose of
dispensing liquor i
A. There wasn't a bottle out of the case. It was torn open,
but that was all.
15Q. Mr. Eastwood has testified-Mr. Hall said he
page 71 } considered the jugs dry-there was possibly something like a spoonful of ardent spirits in one of
the five-gallon jars.
A. No, sir. Mr. Eastwood and Mr. Hall had an opp.ortunity
to get a glass if they wanted when I said I would give them
$100.00 if they found a drop in my house.
·
16Q. With reference to the location of the right of way of
the East Coast Utilities Company on the property which you
now occupy. Saying this is your home, the officers claim
they went down this road to the barnyard, struck your farm
road l~ading to the woods. Then, I understood, Mr. Hall and
M·r. Rhoades, after going down this road some distance, cut
across a field going in the direction of the right of way of the
East Coast Utilities ~Company. Now, do you know of your
own knowledge how far it is from your home here to the
edge of the woods?
A. They have measured it, and my son stepped it off, but I
l1ave not been across the field and would not go because I
hadn.'t been across it.
17Q. Have you ever gone across this field, yourself or any
member of your family so far as you know, for the purpose
of going down there along the edge of the right of way t
A. For the past year they have· not.

'
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18Q. Do you know whether there is any p~th-you say you
haven't been down there for six months prior to the time the
liquor was found. You don't know of any pa.th down there 1
A. Mr. D. 0. Bland had a store where it goes across. Mr.
Wolfe and some others used to have a short cut a~ross to the
road. They had been there possibly two years the last time.
It was all grown up into shrubbery.
19Q. Mr.Regensberg, when you were brought before a Justice of the Peace, you heard Mr. Rhoades and Mr;
page 72 ~ Eastwood testify in the case, did you not 1
A. Yes, sir.
20Q. You heard them testify as to where they found this
keg of liquor 1
A. Yes, sir.
21Q. After having heard them testify, did you tell your
son,_ Freeman, where they claimed they found the liquorwhere it looked like a dog had been digging, about the hrush,
which was moved to get the keg out, and told him to find it so
if it was brought up you would know where it was f
A. Yes, sir.
22Q. When did you tell him~
A. After going back home from the trial.
23·Q. Mr. Regensberg, were you with the officers all the
time 1 Mr. Hall said you were.
A. Yes, sir.
24Q. You bad no opportunity to throw any liquor out, did
you?
- A. Mr. Hall and lVIr. Eastwood came out on the porch, and
I asked Mr. Eastwood to have a seat, and Mr. Eastwood g·ot
in one of the automobiles. Mr. Hall and Mr. Rhoades went
across the field, and I was on the porch, '\tith lVIr. Rhoades
son and ~fr. Hall's son, and ~Ir. Eastwood slipped out. of
the ear-I didn't see him-and when I saw him he :was in
the field, but I was with him everywhere he went until I took
my seat on the porch.
25Q. Were any other members of the family in the hou~e
tha.t day·? I think you mentioned your nephew, your dnughter, Lola Regensberg, and a son.
A. I think it was the married son.
26Q. Did they go in the house while the officers were making the search Y
A. My nephew got on a motorcycle and went a:way while 1\tir.
Eastwood was around with me. That left nothing
}Jage 73 ~ but my single daughter until my daughter-in-law
came in. My 'vife was in the garden, or else in the
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barn somewhere. ~{y nephew, he went away in the presence
·
of Mr. Eastwood, got on his motorcycle and went away.
27Q. You rent this property where you now live?
.A. Yes, sir.
28Q. Do you rent the woodland?
A. No,-sir.
29Q. If not-if this liquor was found in the woodland, on
the line of the East Coast Utilities' right of way, you don't
rent that land!
A. No, sir.
30Q. You have no control over it 1
.A. Not a bit in the world.
31Q. W'hat do you rent?
A. Well, last year I only rented the house and the open
land around the house. This year, we rented all the open land
to put in corn, and I did -expect to plant watermelons, but
didn ~t put it in.
32Q. You don't claim to have any authority over the woodland at all?
A. No, sir.
33Q. Who owns that property now?
A. Wallace Robinson. ·
CROSS

EXA~1INATION.

By the Commonwealth's Attorney:
lQ. Mr. Regens·berg, you say you haven't control over itT
Is it under your control?
A. I rent the place with the open land, to cultivate it, and
t.h e house to Iive in.
2Q. Who is in charge of that land back of it?
.A. vYallace Robinson owns it.
3Q. Who controls itf
A. I heard Bernard Wolfe say he had charge of lookiug
after it-to keep anyone from cutting it.
page 74 ~ 4Q. If you thougl1t the woods land was not in
your charg·e or control, why were you so interested
iT) lutving your boy locate the hole and measure the distance, and try to be , certain it wasn't found on your property?
A. The reason I had him do that-well, I hired two Attorneys to defend me. They were going to tell me what to do.
You realize that.
5Q. You said Mr. Eastwood called you aside and told you,
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"Mr. Regensberg, don't blame me for this. :I'tfr. Rhoads g-ot
the warrant out", and all of that?
A. Yes, sir.
.
6Q. As a matter of fact, J\IIr. Regensberg, didn't he call you
aside to take up the matter of an execution 7 He had levied on
.
some furniture, hadn't he 1
A. Not at that time. Mr. Eastwood talked with me about
that at the water bench at my porch, and I put my hand on
his shoulder and said: ''Boy, if you can sell my furniture
for that, go ahead. You are the smartest man we ever had in
Gloucester County."
7Q. You offered ~Ir. Hall, Mr. Rhoades and Mr. Eastwood
all three $100.00 apiece if they could find whiskey in the
housef
A. I said: "It is no use ransacking my house like this,
gentlemen. If you could find a drop of liquor in here, I would
make you a present of $100.00" to all three of them, not
apiece. Mr. Hall wa.s the gentleman who was following me
a.round. Mr. Rhoades didn't come· in, never said a word to me
from the time he came until he left there. I had no conversation at all with him.·
8Q. You didn't have any with him either, did yo~'
A. No, sir. That is what I say.
·
9Q. What became of all the odor around the house 1 Who
do you think could be dumping the whiskey?
A. Nobody dumped any.
page 75 } lOQ-. So, when Mr. Rhoades, ~Ir. Hall and 1\Ir.
Eastwood all three tell this jury they smelled whiskey and smel1ed it strong, they are entirely wrongT
A. Entirely wrong.
llQ. Didn't you tell Mr. Eastwood at his house not long
a.go when taking up t.he question of the execution, you had
measured the right of way over there and that the whiskey
was found on the property of the East Coast Utilities Company, and that your pro·perty came up to the line?·
·
A. I deny that. I never had no such conversation in my
life.
·
12Q. Mr. Regensberg, you told the jury a. little while ago
about having gone in the woods and gotten wood about six
months ago.
A. I said from three to six months ago. I wanted to see
where the wood was cut along the light line, if it was worth
hauling. The men came back a.nd said it was rotten.
13Q. Why did you have a right to go a.nd get wood in there 1
.A.. I ha:d hauled wood for Mr. Dischinger before. He had
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employed me to move wood from each place he had along
Mrs. Vaughan's, Widow
Vaughan's. He had given m.e permission to move wood to
the Chesapeake Corporation.
·
14Q. Where the liquor was found-it was found near the
right of way where you moved wood. So, you have been in
that direction, but for three or six months Y
A. I say six months. I won't pnt three.
15Q. Why won't you put three f
A. Because I haven't been there.
16Q. Why put three in the first place? So, you want to take
back that statement?
A. It can go for three, if you want.
17Q. You heard Mr. Eastwood testify that when he got
these two five-gallon jugs he could smell whiskey very strong
in there, and there was at least one teaspoonful
page 76 ~ in there. You deny it 1
·
A. I deny there being one drop. They were setting out beside the house when he moved. I know water had
been in them forty or fifty times. There'f~re, I know it was
impossible to .smell anything after that. He didn't _tell me:
''There is whiskey in this jug," or "It smells like whiskey."
18Q. Do you think it was up to him to tell you Y · · ·
·A. ·Yes, it was up to him when searching my .house.
my place, across at Garrett's,

The Court: Mr. Regensberg what were ymi" doing with the
nine cases of pint bottles Y
A. I just stated to .you, I hadn't even opened them.

The Commonwealth's Attorney (resuming):
l9Q~ What were you going to do with the bottles?
A. If we had wanted to use some for coffee, milk or something like that, or anyone wanted to buy them, I would have
sold them.
20Q. Do you know wha.t Mr. McCoy was doing with the
bottles?
·
·
A. I couldn't tell yon, Mr. DeHardit. I wouldn't want to
say. And I also want to say, I asked 1\{r. Rhoades a year
ago could I make some wine for myself if I got gra.Jl€s off
my place. He said it was alright. I told him I would have it
in my house.
21Q. And you were going to use the bottles for that purposeY
A. No, I say I might have used one of the cases, but they
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were never opened. ]\fr. Hall pulled them open, but not a
bottle was gone out of the case.
22Q. And you kept them in the closet for that purpose.
You say when you heard the testimony before the Justice o~
the Peace that gave you an idea as to the direction wherP. the
officers said they had found the liquor? They didn't draw
any diagram before the Justice of the Peace, or give measurements or descriptions sufficient for you to have sent your
boy down to designate the spot, did they'
page 77 } A. I guess it is right for me to tell you that J\IIr.
DuVal went down and my son-they hunted for a
half hour until satisfied they had found the right place.
Witness excused.
:Wir. Mitchell: The defense rests.
The Commonwealth's Attorney: I would like to recall 1\fr.
Eastwood, please.
(Juestions by the Commonwealth's Attorney:
l Q. 1\fr. Eastwood, Mr. Hegensberg just testified that you
called him aside while in the yard and told him: "Mr. Regensberg I want you to understand it isn't me that has anything to do with this. 1\llr. Rhoades is head of the whole proposition.''
~[r.

1\fitchell : Not exactly like that.

·

The Commonwealth's ...1\..ttorney (resuming):
Q. Did you hear ~fr. Regensberg make the statement ~e
made a. while ago?
A. No, sir.
2Q. It was that you called him aside while you were in the
rear of his house and told him not to blame you for the search,
to blame 1\fr. Rhoades. Did you mal\:e such statements?
A. I did not. Don't anyone say I did. I talked to Mr. Reg ensberg about a ma.tter between he and I.
3Q.. 'Vha t matter was that~
A. A matter of business-nothing· touching this question.
It was only a private talk I had with 1\Ir. R.egensberg. 1\fr.
Hall was with me in and about his house, close by me all the
time.
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4Q. 1\ilr. Eastwood, did Mr. Regensberg ever
page 78 ~ make a statement to you at your house with regard
to the control and possession of the property
there-adjacent to the right of wayY
A. He might have, but I don't rooall that. I know he came
to my house once or twice since that time to see me on other
matters.
5Q. What did he say to you in regard to where the liquor
was foundY
A. I don't recall a statement he made to me about that.
Witness excused.

'1 1he Commonwealth's Attorney: I would like to recall Mr.
T. B. Wolfe, please.
Questions by the Commonwealth's Attorney:
lQ. J\llr. Wolfe, you heard Mr. Regensberg say you were
in C(lntrol of the woods land and the outside open land Y
A. Yes, sir. I heard him say so.
2Q. Tell the. jury if that is correct.
A. It is not correct, sir. Mr. Wallace Robinson bought
the property a couple of years ago. I asked him about
trapping a piece of march. Afterwards, he said 1Yir. Regensberg wanted it. I gave it up. Later I asked him again about
it, and M.r. Robinson saidMr. Mitchell: I object to anything Mr. Robinson said.
The Court: Objection sustained.
Questions resumed by the Commonwealth's Attorney:
3Q. Who is in cha.rg·e of the marshY
. A. ~Ir. Regensberg is in control of the marsh. He trapped
it last winter.
·
1\fr. :Mitchell: You are the gentleman I saw stand.4lg behind
the Commonwealth's Attorney giving him information a while
ag·of
A. I told him it was a false statement.

"\Vitness excused.
Evidence closed.
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Testimony closed.

I do further certify that the above is a true copy of all the
evidence in this ease.
·
December 29th, 1931.

I. BOY·D SEARS,
Judge Circuit Court of Gloucester County, V a.
page 80 ~

(~OTJCE.)

George P. DeHardit, Esq.,
Commonwealth '·S Attorney of Gloucester County,
Gloucester, Virginia:
Please take notice, tha.t on the 29th day of December, 1931,
I will apply to the Clerk of the Circuit Court of Gloucester
County for a transcript of the records in the case of the Commonwealth vs. John T. Regensberg, for the purpose of applying to the Supreme Co~rt of Appeals of Virginia for a Writ
of Error in this case.

JOHN T. REGEN8BURG.
By J·OHN T. DuVAL and
J." DOUGLAS MITCHELL,
CounseL
I hereby accept seryjce of the foregoing notice the 24th day
of December! 1931.
GEO. P. DEIIARDIT,
Commonwealth's Attorney for Gloucester
County, Virginia.
State of Virginia,
County of Gloucester, to-wit:
I, B. B. Roane, Clerk of the Circuit Court of the County
of Gloucester, in the State of Virginia, do certify that the fore-
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going is a true transcript of the record in the case of Commonwealth vs. John T. Regensburg, as ag·reed upon by Counsel for .the Commonwealth and the Defendant, and I further
certify that the required notice under Section 6339 of the
Code of Virginia was duly given.
Given under my hand this 30th day of December, 1931.

B. B. ROANE, Clerk.
A Copy-Teste :

H. STE\VART JONES, C. C.
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