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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

CITY OF RICHMOND, Plaintiff in Error,

v:s.
GRAND LODGE OF VIRGINIA, .A. F. & A.M., Defendant in
Error.

Your petitioner, City of Richmond, a municipal corporation
created by the General Assembly of Virginia, hereh:~.after
styled the city, complains of an order or judgment rendered
against it on the 16th day of February, 1933, in a certain proceeding in the Law and Equity Court of the City of Richmond, Part II, for the correction and refund of a.n alleged
erroneous assessment of taxes wherein the Grand Lodge of
Virginia, A. F. & A. ~I., hereinafter called the Grand I.,jodge,
was the applicant and the city was the defendant. A transcript of so much of the record of the judgment or order
aforesaid as has been agreed upon by counsel for the parties
is herewith presented and is asked to be treated as part of
this petition.
CASE STATED.
At the general reassessment of real estate made in the
year 1925, effective for the years 1926 to 1930, both inclusive,
the real estate of the Grand Lodge located at the southwest
corner of Broad a.nd Adams Streets, in the City of Richmond,
known as the ~Iasonic Temple, was assessed for taxation in
the sum of two hundred and sL~ty-nine thousand, seven hundred and ten dollars ($269,710.00). This assessment was not
appealed from within the statutory period provided in section
414 of thP. Tax Code of Virginia.
In the year 1928, the General Assembly enacted a statute
(Acts 1928, p. 1349) to become effective in the event the electorate of Virginia ratified the constitutional amendm.ents which
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were submitted at the next gene~al election in the year 1928,
after the adjournment of the assembly, one of which, section
183, contained authority to the General Assembly to provide
for the partial taxation of property not exclusively used for
purposes therein named. The statute in question, known as
section 244 of the Tax Code, directed each commissioner of the
revenue, as soon as possible after the first day of J anuacy,
1930, and every fifth year thereafter, to proceed to examine
all lands and lots assessable ·by hi·m, with the i.mp,rovements
and buildings thereon, within his county or city and further
provided that in assessing buildings and the land they occupy
which might be owned -exclusively by benevolent or charitable
iustltutions, but not aU of which was used exclusively for
lodge purposes ·or meeting rooms, the commissioner or other
assessing officer should only assess for taxation such proportional part of the fair market value of the entire property as
'vould be the comparative fair market value of the part of
such land and buildings not used exclusively for lodge purposes or meeting rooms.
The General Assembly in the year 1930, made several
amendments to the Tax Code by an Act approved March 25,
1930, (Acts 1930, p. 869). One of the changes made was to
transfer from section 244 to section 435, that portion of '244'
relating· to the proportionate assessment of lands and buildings owned exclusively by :benevolent or charitable institutions, so that the last clause of section 435 re.ads as follows:
''In assessing any building and the land it occupies, which
may be owned exclusively by a benevolent or charitable institution, but all of which is not used exclusively for lodge
purposes or meeting rooms, the assessing officer shall only
assess for taxation, such proportional part of the fair market
value of the entire· property as would be the comparative fair
market value of the part of such land and buildings not used
exclusively for lodge purposes or meeting rooms." (Italics
supplied.)
·
Subsequent to the passage of the Act of 1\Iarch 25, 1930,
the Grand Lodge filed its application for the correction of an
alleged erroneous assessment made against its property for
the year 1930, although no new assessment had been made
subse~1uent to the general re-assessment of 1925. The- assessment 1nade by the assessors acting in 1930 did not become
applicable until J anua.ry I, 1931, and the Grand Lodge under .
the last mentioned assessment received relief to the extent
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that the taxable portion of the land was assessed at the sum
of -eighty thousand dollars ($80,000.00) and the taxable portion of its building in the sum of Twenty thousand dollars
($20,000.00), making· a tota.l of one hundred thousand dollars
($100,000.00) as against the assessment of approximately two
hundred and seventy thousand dollars ($270,000.00) under the
1925 assessment. The learned J udg·e of the court below was
of opinion that the assessment made in the year 1925 should
be reduced so far as the year 1930 was concerned, to the same
level at which the assessment beginning 1931 was ma¢Ie. It
will be noted, however, that the memorandum opinion of the
court, dated October 28, 1932, (Record, p. 9) was predicated
not upon the Act of 1928, but upon the fact that the General
Assembly in 1930 transferred the proportionate assessment
feature from section 244 of the Tax Code to section 435 and
that said act contained an emergency clause.
ASSIGNl\IENT OF ER.ROR.

...

The City assigns as error, the action of the court in holding
that the Act of 1930 could affect the assessment made in the
year 1925 in. so far as concerns the year 1930.
CASE ARGUED.
It is worthy of note that the application (Record, p. 1) did
not refer to the A.Ct of 1930, but based the right of the Grand
Lodge to recover upon the Act of 1928. It would seem from
the memorandum opinion of October 28, 1932, that the court
did not agree with counsel for the applicant in his construction of the Act of 1928, but based its decision solely upon the
fact tha.t the Act of 1930 had an emergency clause, fron1 which
fact alone the conclusion was drawn that the General Assembly intended that benevolent and charitable institntious
should have the benefit of the act in the payment of the taxes
due that year, which were assessed in the year 1925. It is most
significant in the opinion of counsel for the city, that the
General Assembly did not state in terms tha.t the partial exemption feature of the Act of 1930 should apply to the tax
year of 1930, whereas in another act of that year (Acts, p.
'833), section 435-a of the Tax Code in dealing with the partial taxation of certain lands or buildings owned by political
sub-divisions of the State, the assembly did say:
''This act shall apply to and be the basis for taxation of sue~
property for the year 1930 and each year thereafter.''
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·· Section 6 of the Code of Virginia provides that no new law
shall be construed to repeal a former law as to • • • any right
accrued or claim arising· under the former law or any way
whatsoever to affect any such * * * right accrued or claim
arising before the new law takes effect.
- The city contends that its right to collect the taxes for the
year 1930 on the basis of the 1925 assessment accrued to it
on the first day of January, 1930, and not on the 25th of
~iarch, 1930. This contention would seem to be firmly established by the cases of Pardee vs. Com1non~vealth, 102 Va. 905;
Commonwealth vs. Ca1np Mfg. Co., 109 Va. 84, and Com'lnorvwealth vs. Lorilla,.rd, 136 Va. 258.
In the Pardee case, your Ifonors said at page 908:
''According· to the uniform interpre.tation placed upon the
revenue laws of this S'tate, February first, the day which separates one tax year from another, has been fixed upon as the
time for ascertaining the ownership and value of property for
taxation and a. departure from that rule can only result in confusion and inconvenience.''
It is proper to state that since that decision 'vas rendered,
the General Assembly has fixed January first as the day which
separates one tax year from another.
In Corn'tnowwealth vs. Ca.'mp JJrlfg. Co., 109 Va. 84, the question presented was whether section 472 of the Code of 1887,
dealing with the assessment of standing timber was repealHd
by an act of lVIarch 17, 1906, and if so, whether an assessment
of standing· thnber made in the. year 1905 was affected by the
act of ~larch, 1906. At page 87, the court said:
''Conceding, therefore, for the purpose of this case, that
the act of March 17, 1906, repealed section 472 of the Code
as a1nended by the act of 1889--90, su..pra, still if there is no
other legislation invalidating assessments made under the
former statute {and we have been pointed to none), such an
assess1nent remains valid and enforceable.''
And at page 90, the court said:
"The statutes in force in 1905, when the separate assesroent. of the timber in this case was made, were in tlleir force
and effect preserved by section 1 of the schedule of the Consti-
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tution, which provided that the common law and the statute
law so far as not repugnant thereto or repealed thereby,
should remain in force until they expired by their own limitation or were altered or repealed by the General Assembly.
The property of the defendant in error having been listed and
assessed in 1905, pursuant to the statute then in force, we
know of no principle upon which the assessment so made does
not furnish the proper basis for taxation for 1906 and 1907."
In Commo'WUJealth vs. Lo1·illUA"d Co., 136 Va. 258, the court
at page 263, reaffirmed the doctrine laid down in Pardee vs.
Commonwealth, 102 V a. 908, and quoted with approval the
paragraph in that case hereinbefore quoted in this petition,
the court even going· so far as to emphasize that the day
which separates one tax year from another has been fixed upon
as" the ti·me for ascertaining the ow-nership and value of properly for taxatio1~".
Section 6 of the Code of Virginia is applicable to claims for
taxes, as well as any other claim. This was so held in the
case of Whitlock vs. Hawkins, 105 Va. 242, 265, and in ltloore
vs. Con~mowwealth, 155 Va. 1, 7. It is, therefore, submitted
with confidence that the Act of 1930 does not affect the assessment made in the year 1925 and that the only statute which
could possibly affect that assessment is the statute of 1928.
It is provided in that statute that each commissioner of
the revenue shall, as soon as practicable, after the first day
of January, 1930, proceed to exa1nine all lands and lots a..<?sessable by him and also provides how the commissioner or other
assessing officer shall assess the real estate of benevolent and
charitable institutions, not all of which is used exclusively for
lodge purposes or meeting rooms.
Apart from the fact that the rule is so well settled ·that statutes are presumed to operate prospectively unless the intent is
clear that they shall operate retrospectively, petitioner desires to call the attention of the court to the fact tha.t the
commissioner of the revenue was not chargeable with the duty
of reassessing lands which had been assessed in 1925 and
that the assessing officers who made that assessment went out
of existence as officers when their labors had been performed.
Section 251 of the Tax Code in terms too plain to be luisunderstood, prohibits the commissioner in the performance of
his annual duties, from interfering with general assessments,
except that he is required to allow the addition of the value of
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new improvements, to add omitted properties and to reduce
the value of building-s under certain conditions, none of 'vhich
is applicable to this case. Section 251 of the Tax Code reads
in part as follows:
''The value of lands and lots as ascertained in pursuance
of the foreg-oing provisions of this chapter and the ascertained value of the new g·rants which may be hereafter entered and assessed, shall only be changed to allow the addition of the value of improvements or a total or partial deduction of the value of such improvements, except so far as the
same are directed to be corrected by a court of competent
jurisdiction or by the local board of equalization during the
year of a quinquennial assessment of real estate and in the
year immediately following such assessment.''
Section 259 of the Tax Code requires the commissioner of
the revenue, before making out his land book, to assess the
value of a.ny building or enclosure not theretofore assessed,
whether old or new, found to be of the value of one hundred
dollars, and upwards, while section 260 provides that new
buildings shall be assessed, whether entirely finished or not,
at their actual value at the time of assessment. Section 263
takes care of a situation where from natural decay or other
causes, any building shall be either wholly destroyed or reduced in value below one hundred dollars, or where the value
of the building has been impaired by violence to the extent
of one hundred dollars and upwards. These three sections
last enumerated are the only sections which authorize a commissioner of the revenue to change or alter an assessment
n1ade in a general re-assessment and consequently the Masonic
Temple was not assessable by the commissioner in the year
1930. Such being· the case, the Act of 1928 is just as inapplicable to the assessment of 1925 as is the Act of 1930.
In accordance with Rule of Court No. 2, the city hereby signifies its intention to rely upon this petition as its opening
brief in the event a writ of error and S'ltpersedeas should be
allowed and further signifies its desire to be heard orally upon
the granting of the writ. A copy of this petition has been
n1ailed to counsel for the Grand Lodge on this 6th day of
April, 1933. The attention of the court is directed to the fact
that the order or judgment complained of was entered on the
16th day of February, 1933, and that the execution of said
order or judgment was suspended for a period of sixty days.
This petition would have been presented at an earlier date,
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but for the fact that au unexpected demand was made upQn
petitioner's counsel in a matter of great urg·ency. Being a
municipal corporation, petitioner should not be required to
give a supersedea·s bond.
In Consideration Whereof, the city prays that it may be
awarded a writ of error and s-upersedeas to the aforesaid order or judgment of February 16, 1933, and that the same may
be reversed a·nd annulled.
CITY OF RICHl\tiOND,
By Counsel.
JAMES E. CANNON,
City Attorney.
I, James E. Cannon, an attorney at law practicing· in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion the order or judgment complained of in the foregoing
petition should be reviewed.
JAMES E. CANNON.
Received April 7,.1933.
May 12, 1933.

H. S. J.

Writ of error and supersedeas.
LOUIS S. EPES'.
Received May 12, 1933.

H. S. J.
VIRGINIA:
Please before the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond, Part
Two, held for the said City a.t the Courtroom thereof in the
City Hall on the 6th day of April, 1933.
Be it -remembered that heretofore, to-wit: In the ·Clerk's
of the Law and Equity Court of the City of Richmond, Part
Two, _the 20th day of September, 1932: Came The Grand
Lodg·e of Virginia, A. F. & A.M., by counsel, and filed its Application for Correction of Erroneous Assessment of Taxes
on Real Property for the year 1930 and Refund of Overpay~
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ment against The City of Richmond, which Application for
Correction of Erroneous Assessment of Taxes on Real Property for the Year 1930 and Refund of Overpayment is in the
words and figures following, to-wit:
Virginia:
In the Law and Equity Court of the City of Richmond,
·
Part Two.
The Grand Lodge of Virginia, ...A,... F. & A.
vs.
City of Richmond.

~I.,

~,OR CORRECTION OF ERRONEOUS
ASSESS~IENT OF 1~AXES ON REAL PROPERTY FOR

APPLICATION

THE YEAR 1930 AND REFUND OF

OVERPIAYM~J.NT.

To the Honorable Frank T. Sutton, Jr., Judge:
Your petitioner, the Grand Lodge of Virginia, A. F. & A.
1\L, respectfully shows that it is a benevolent and charitable institution and is the owner of acertain lot of land in the City
of Richmond, with a building thereon known as the
page 2 ~ lVIasonic Ten1ple, situated at the southwest corner of
Broad and Adams S'treet, being Nos. 101-109 'vVest
Broad, and fronting 104 feet 71/2 inches on Broad Street.
Said _l\llasonic Te1nple is a five-story building and all of it,
exeept a portion of the ground floor and basement, was
throughout the year 1930, and before and since that year, use-d
exclusively for lodge purposes and meeting rooms. The excepted portion was during said period leased to Ryan, Smith
& Co., and used by the lessee for commercial purposes, namely,
a store .
.B,or the quinquenniun1 beginning with the general reassessment in 1925 the value of the entire property was fixed and
assessed for purposes of taxation a.t $269,710.00, and upon
such valuation the real property tax ha8 been duly paid to the
City of Richmond for each of the years 1926, 1927, 1928, 1929
and 1930, amounting to Six Thousand Three Hundred thirtyeig·ht and 18/100 dollars ($6,338.18) annually (in addition to
an. annual sewer tax of $10.46, not here involved),-the payments for the year 1930 now in question being paid under
protest for the reasons hereinafter stated.
Petitioner alleges that the said annual real property t~xes
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were assessed and paid as aforesaid upon the assessment of
the entire property including the major portion thereof which
was used for lodge purposes and meeting rooms, it being provided by Section 183 of the Constitution of Virginia until its
amendment in 1928 that real property belonging to benevo-·
lent or charitable institutions should not be exempt from taxation unless the said property was used exclusively for lodge
purposes or meeting rooms.
However, in the year 1928 the General Assembly of Virginia duly enacted a statute (acts of Assembly 1928, page
1349, Tax Code of 1928, Section 244) providing in substance
that where such real property owned by such an institution
was partially used for lodge purposes or meeting rooms then
the basis of assessment for taxation should be such p.ropor. tional part of the fair market value of the entire property as
would be the comparative fair market value of the
page 3 ~ part of such land and buildings not used exclusively
for lodge purposes or meeting rooms.
· The said Act of 1928, by its terms, provided that it should
be in force on and after ,January 1st, 1929, provided a proposed amendment to Section 183 of the Constitution of Virginia should be ratified by the people in the year 1928. P etitioner further shows that the said proposed amendment to
Section 183 of the Constitution of Virginia embodied in that
section a provision that the General Assembly might provide
for the partial taxation of property not exclusively used for
lodge purposes or meeting rooms; and the said proposed
amendment to the said section of the constitution was duly
submitted to th~ people, of the Commonwealth and by them
ratified in accordance with law in the year 1928.
Your petitioner further shows that though it has heretofore
sought to be relieved in part of the taxes assessed ag-ainst its
said entire real property for the years 1929 and 1930 by applications made to the Commissioner of Revenue and thereafter to the Common ·Council of Richmond no such relief has
been granted for the reason, your petitioner is advised, that
the said officer and body claim that they had no jurisdiction
to grant such relief during a current quinquennium.
Upon the general reassessment of real property for taxation undertaken by the assessors in the year 1930 and upon
which real property taxes are to be paid for the succeeding
quadrennium, that is to say, for the years 1931, 1932, 1933
and 1934, the valuation placed pursuant to the Act of Assembly of 1928 upon that portion of petitioner's said real property not used for lodge purposes or meeting rooms is the
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sum of One Hundred Thousand Dollars ($100,000.00), upon
which partial valuation arrived at under the 1928 Act, real
property taxes have been paid to the City of Richmond for
the year 1931 and subsequently so far as such taxes have accrued against petitioner.
page 4

~

Petitioner is at· this time seeking relief from the
erroneous assessment made as aforesaid for the year
1930 and alleges and charges that during such year the aforesaid Act of Assembly of 1928 was in full force and effect and
that its said real property should have been assessed for taxation upon the proportional part of the fair market value of
the entire property as would be the comparative fair market
value of the part of such land and buildings not used ex"[blusively for lodge purposes or meeting· rooms, a.nd your petitioner alleges that the fair assessment of such proportional
part of the fair market value was the sum of One Hundred
Thousand Dollars ( $100,000.00), upon which valuation the
assessment for the year 1930 should have been made, whereas, in fact, the assesstnent for the said year was upon the assessed valuation, $269,710.00, which was an erroneous and excessive assessment for taxation.
WHEREFORE, your petitioner app-lies for relief from the
aforesaid erroneous assessment and tax and prays that the
Court reduce the aforesaid assessed value for taxation for the
year 1930 from $269,710.00 to $100,000.00 and that the tax
assessed upon such erroneous valuation amounting to the sum
of $6,388.18 be reduced to $2,350.00 and that the difference of
the erroneous and excessive tax paid for the ·said year
amounting to $3,988.18 having been paid under protest be ordered refunded to petitioner by the proper authorities of the
·City of Uichmond.
And your petitioner will ever pray, etc.
THE

GRAl~D

LODGE OF VIRGINIA A. F. & A. M.,

By BROCI{ENBROUGH LAMB, Counsel.
CHRISTIAN & LA~IB, p. q.
Legal service accepted.
JAMES E. CANNON,
City Atty.
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And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held the
30th day of December, 1932 :
The petitioner, The Grand Lodge of Virginia, A. F. and A.
having heretofore filed in the Clerk's Office of this Court
its application for correction of an erroneous assessment of
Richmond City taxes for the year 1930 on its real property at
the southwest corner of Broad and Adams Street in the said
City knowrt as the lVIasonic Temple and for refund of the excess of said taxes for the said hear heretofore paid by it, due
notice of which said application has been accepted by the City
Attorney for the said City, it is ordered that the said application be docketed and continued for further proceedings.
~1:.,
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And at another day, to-wit: at a Law a.nd.Equity
Court of the City of Richmond, Part Two, held the
16th day of February, 1933.

This matter having been docketed by court order entered
December 30, 1932, came on this day to be D.nally heard upon
the petition of the Grand Lodge of Virginia A. F. & A. M.
theretofore filed in the clerk's office; upon the appearance and
defense of the City Attorney of the City of Richmond,-the
Deputy Commissioner of Revenue for the City of Richmond
who assessed the tax complained of, being examined as a witness touching the application; and was argued by counsel.
The Court doth certify that at the first hearing of this
1natter on October 8th, 1932, the facts proved were the facts
alleged in the petitioner's application; and upon the rehearing of the matter on December 17th, 1932, the Court doth
certify that the facts proved are those set out and contained
in the stenographic report of the testimony taken in open
court, which report was heretofore presented to this Court
and is now_s~gned by the Judge of this Court at the time of
the·entry of this order and lodged with the Clerk of this Court,
being thereby authenticated and made a part of the record
in this case in accordance with the provisions of Rule XXIV
of the Supreme Court of Appeals of Virginia~
On consideration whereof, the Court being of opinion for
reasons stated in two certain memoranda by the Court dated,
respectively, October 28th, 1932, and F·ebrua.ry 14th, 1933,
which memornnda in writing are now made a part of the re<>ord iri. this case, that the. assessment of the petitioner's real
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property in the petition mentioned for taxation by the City
of Richmond for the year 1930 upon the assessed
page 7 ~ fair market value of the entire property, such assessment being in the sutn of Two Hundred Sixty-nine
Thousand Seven Hundred Ten Dollars ($269,710.00) was excessive and erroneous in that such real property should have
been assessed for taxation for the said year in accordance
with the Act of Assembly approved March 25th, 1930, a.mend:ing· Sootions 244 and 435 .of the 'l'ax Code and providing for
the partial assessment of the real property of benevolent or
charitable institutions so situated and. used, such partial assessment being not upon the fair market value of the entire
real property but only upon such proportional part thereof
as would be the comparative fair market value of the part
thereof not used exclusively for lodge purposes or meeting '
rooms ; and the Court being of opinion from the evidence that
the comparative fair market value of the said portion of the
said real p-roperty so taxable is the sum of One liundred ThouRand Dollars ($100;000.00), (being Eighty Thousand Dollars
($80,000.00) for the land and 'l'wenty Thousand Dolla;rs
($20,000.00) for the building)-doth so decide; and the Court
doth accordingly correct and reduce the said assessed value of
the said real property for the purposes of taxation for the
said year, and doth fix the amount at the sum of One Hundred
Thousand Dollars ($100,000), and doth accordingly correct
and reduce the tax levied upon the said real property by the
City of Richmond for the year 1930 from Six Thousand Three
Hundred Thirty-eight and 18/100 Dollars ($6,338.18) to Two
Thousand Three Hundred Fifty Dollars ($2,350.00).
And it appearing that the petitioner has paid under protest the tax so assessed by the City of' Richmond for the said
year upon the aforesaid erroneous and excessive valuation,
the Court doth direct the Comptroller of the City
page 8 ~ of Richmond, upon an attested copy of this order, to
refund the excess so paid, namely, the sum of Three
Thousand Nine Hundred Eighty-eig·ht and 18/100 Dollars
. {$3,988.18), drawing his check therefor in favor of the Grand
Lodge of Virginia. A. It..,. & A. 1\L, or Christian & Lamb, its
Attorneys. To which ruling and action of the Court the defendant City of Richmond by counsel excepted; and thereupon the applicant by counsel excepted to the ruling and action of the court in refusing to allow interest upon the refund
and recovery of its costs, as well as to the refusal .of the Court
to tnake the correction of the assessment and to direct therefund under the provision of the Act of Assembly of 19~8.
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And the Clerk is directed to certify to the Commissioner of
Revenue for the City of Richmond the changes hereby made·
in the taxa.ble assesstnent and in the tax the·reon for .the year
1930.
But it being suggested by the Attorney for the defendant,
the City of Richmond, that he desires to apply to the Supreme
Court of Appeals of Virginia for a writ of error and supersedeas from this order, it is further ordered that the operation of this order be ~uspended for a period of sixty ( 60) days
from this day; and with the consent of the petitioner by counsel no suspending bond is required.
page 9 ~ Virginia :
In the Law and Equity ·Court of the City of Richmond,
Part II.
The Grand Lodge of Virginia, A. F'. & A.M., Petitioner,
vs.
The City of Richmond, Defendant.
ME~IORANDUM

BY THE COURT.

This is an application by the petitioner for correction of
an assessment of taxes on its real property for the year 1930
and refund of over-payment. It is conceded that the property
involved belongs to a benevolent association, that only a part
thereof is used for lodge purposes and that the residue is used
as a source of revenue. The complaint of the petitioner is that
for the year 1930 the commissioner or other assessing officer assessed this property for taxation on a basis of its entire valuation instead of assessing for taxation, only such
proportionate part of the fair market value as was used for
a source of revenue. It is alleged that both the Commissioner
of Revenue and the Common Council of the City of Richmond
failed to apportion the assessment although requested to do
so.
The City Attorney appeared and defended this application
and a Deputy Commissioner of Revenue was examined on
oath touching· the same.
Section 183 of the Constitution of Virginia provides:
"Unless otherwise provided in this Constitution, the following property and no other shall be exempt from taxation,
State and local, including inheritance taxes;
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(f) Buildings with the land they actually occupy, and the
· furniture and furnishings therein, belonging to any
page 10 ~ benevolent or charitable association and used exclusively for lodge purposes or meeting rooms by
such association, together with such additional adjacent land
as ma.y be necessary for the convenient use of the buildings
for such purposes.''
And further on in the san1e section it is provided:
''Except as to class (a) above, general laws may be enacted
restricting but not extending the above exemptions.''
And another paragTaph of the same section provides :
''Whenever any building or land, or part thereof, mentioned
in this section, and not belonging to the State, shall he leased
or shall otherwise be a source of revenue or profit, all of S'ltch
buildings a;nd lO!nd shall be liable to taxation as other land and
buildings in the sa1ne county, city or town. But the General
Assembly ntay provide for the partial taxation of property
not exclusively used for the purposes herein named." (Italics
suppl~ed.)

It seems plain from the above provisions of the Constitution, that it is mandatory that when property of a benevolent
association or part thereof is used as a source of revenue or
profit, all of it sha.ll be taxed wntil the General Assen1bly sees
fit to exercise the power giv:en it in the concluding sentence
and provides for a partial taxation. The discretion was vested
in the Leg·islature as to when and how a portion of the property might be exempted. I find no constitutional inhibition
in the way of the Legislature doing this.
In the Tax Code of 1928 there appears the following provision:
Section 244.
'' E·ach commissioner of the revenue shall, as soon as
practicable after the fi'rst day of January, 1930, and every fifth
year thereafter, proceed to examine all lands and lots assessable ·by him, with the intprovements and buildings thereon,
within his county or city, and shall, upon examination, ascertain and assess the fair market v:alue thereof, and at the
same time shall note whether the owner is white or colored.
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In assessing buildings and the land they occupy, which may
be owned exclusively by a benevolent or charitable institution, but not a.Il of which is used exclusively for lodge purposes or meeting rooms, the commissioner, or other assessing
officer, shall only assess for taxation such proporpage 11 } tional part of the fair market value of the entire
property as would be the comparative fair market
value of the part of such land and buildings not used exclusively for lodge purposes or meeting rooms.''
''This section as hereby amended, shall not be effective unless a proposed amendment to Section 183 of the Constitution
of Virginia is submitted, or which may be submitted by the
present General .Assembly to a vote of the people for ratification, shall be ratified by the people in accordance with law
in the year 1928, in which event this section, as hereby
amended, shall be in force on and after January 1st, 1929."
As the law was written in the above-quoted section, I was
of the opinion that the relief prayed for should be refused.
Applying familiar rules of constn1etion, it seemed that the
proportional assessment ·under authority of .Section 244 of
of the Tax Code, could only be made by the officer designated
to 1nake the general reassessment and then only at the· time
of making such general reassessment. It is unnecessary, however, to go fully into my reasons for the conclusion, as they
are irrelevant in the view I now take of the case.
The General Assembly which met. in January, 1930, enacted
a la,v-Acts 1930, Ch. 411, Page 869 et seq.-making substantial chang·es in the Tax Code, and S'ection 244 was revised and.
re-enacted so as to provide for the reassessment of all lands
and lots. The provision theretofore contained therein for a
proportional assessment of property, such as here involved,
was omitted. Section 435 of the Tax Code (in the Chapter
entitled, "General Provisions and Repeals"), was amended so
as to include almost verbatim the language omitted from S'ection 244. Ordinarilly this act would have gone into effect
ninety (90) days after the adjournment of the Legislaturethat is to say, some time in June, 1930. But the Legislature
saw fit to declare that an emergency ·existed and provided that
this act should be in force from its passage. The change of
position of the provision for the proportional as. page 12 ~ sessment, from the chapter providing for general
reassessments, and placing it in a chapter of general provisions, and the en1ergency clause, are signi,qica.nt
and helpful in arriving· at the intent of the Legislature.
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It is well known that the reassessment provided for in
Section 244 was to be the basis for taxation for the year 1931
and the succeeding years until the next general reassessment.
The officers making the general reassessment are required
by Section 247 to make their report not later than December
31, of· the same year. Between the month of June and the end
of the year year afforded ample time for the officers making a
general assessment, to have taken into consideration and
acted upon, the law providing for partial assessments. Not
so, however, with the commissioner of Revenue. By Section
252, he was required to commence on the first day of J a.nuary
annually and proveed 'vithout delay to ascertain all the real
estate in his county or city, as the case may be, and to whom
the same is chargeable with taxes, and to file copies <>f his
land book by the first day of September, under a penalty of
from $50.00 to $100.00 for failure. This was the situation
bringing about an emergency and causing the General Assembly to make this act in force at once.
The transposition of the partial assessment provision from
the Chapter of the Tax Code dev:oted to general assessments,
to a Chapter given over to general provisions, is indicative of
an attempt to give this provision a wider field of operation
than would be afforded in making a general assessment by
the officers designated in the first named chapter. The emergency clause· in the 1930 amendment to Section 435 of the
Tax Code is indicativ:e of an attempt to make this partial exemption feature effective for the year 1930, and not to postpone its operation until the date the general assessment went
into effect as a basis of taxation.
. page 13 ~

The relief prayed for will be granted. Counsel
may prepare a sketch for an order carrying this
view into effect.
FRANK T. SUTTON, JR.,
Oct. 28th, 1932.
page 14
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Part II.
The Grand Lodge of Virginia, A. F. & A. M.

vs.

City of Richmond.
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MEMORANDUM BY. THE COURT.
This is the application for correction of erroneous assessment of taxes on real property for the year 1930 and refund
of over-payment. The court after a hearing on this matter
on Oct. 28th, 1932, indicated by a written memorandum, its
views on the questions involved. After re-h~aring a.nd upon
-consideration of the argument of counsel and the evidence adduced, the court adheres to its original view.
From the evidence the court is of the opinion that the -comparative fair market value of that portion of the property
not used exclusively for lodge purposes or meeting rooms
would be : Land, $80,000.00; Buildings, $20,000.00; Total,·
$100,000.00.
In the assessment a.nd collection of taxes, the City is performing a governmental function. In such cases no recovery
of interest or costs should be permitted unless authorized by
Statute. Comtn. vs. Safe Deposit Co., 155 Va.. 458; Scott vs.
Doughty, 130 Va. at page 536.
The statute permitting a refund of taxes over-paid is silent
as to interest and costs and none ca.n be recovered.
FRANK T. SUTTON, JR.,
Feb. 14th, 1933.
page 15 ~

And now at this day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held the
6th day of April, 1933:
·
This day came the parties, by counsel, and tendered to the
Court a stipulation, which by the consent of said parties, by
counsel, is made a part of the record in this cause.
page 16 }- Virginia:
In the Law and Equity Court of the City of Richmond,
Part Two.
The Grand Lodge of Virginia, A. F. & A. M., Petitioner,
vs.
The.· City of Richmond, Defendant.

-,.- - - -

---------------·~-
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Supreme Court of Appeals of :Virginia.
STIPULATION.

It is stipulated by and between counsel for parties hereto
that the application for correction of an alleged erroneous as-,
sessment upon the real estate of the applicant for the yea~
1930 and for a refund of alleged overpayment, correctly states
the facts; that the order complained of properly certifies the
facts; and that the City o~ Richmond is not raising any ques-.
tion as to the correctness of the amount of refund awarded the
applicant, but it is contending that said applicant is not entitled to any refund whatsoever. It is further stipulated as an
agreed faet that the Commissioner of· Revenue for the City
of Richmond did not deliver the 1930 land books to the treasurer until after 1Yiarch 25th, 1930.
And in view of the foregoing, it is further stipulated that
the following shall constitute the record on appeal in this
case, notice of application therefor being hereby accepted,
viz: The application; the order docketing the same; tw~
memorandum opinions of the trial court, dated October 28th,
1932, and February 14th, 1~33, respectively, and the final
order entered on the 16th day of February, 1933, which is the
order complained of.
JAMES E. CANNON,
City Attorney.
CHRISTIAN & LAMB,
For Petitioner.
I, LUTHER LIBBY, Clerk of the Law and Equity Court of
the City of Richmond, Part Two, do hereby certify that the
foregoing is a true transcript ·of so much of the record as
was agreed between the parties should be copied in the aboveentitled action wherein The Grand Lodge of Virginia, A. F.
& A. M., is plaintiff, and The City of Richmond, is defendant,
and that the plaintiff had due notice of the intention of the
defendant to apply for such transcript.
Witness my hand this 7th day of April, 1933.
LUTHEI~

LIBBY, Clerk.

Fee for Record $8.00.
A copy-Teste:
. H. STEWART JONES, C. C.
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