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Record No. 1519
THE FEDERAL LAND BANK 0}, BALTIMORE, A CORPORATION, Plaintiff,

vs.
C. S. HUBARD, CLERK OiF TIDJ CIRCUIT COURT OF
BUCKINGHAM COUNTY, Defendant.

To the Honorahle Judges of the Su,preme Co·urt of Appeals
of Virginia:

Your petitioner, The Federal Land Bank of Baltimore,
respectfully represents that it is a~grieved by a final judg~
ment of the Circuit Court of Buckingham County, Virginia,
rendered at the October term, 1933, in a proceeding on petition for mandamus in which your petitioner was plaintiff,
and C. S. Hubard, Clerk of the said Court, was· defendant,
which judgment of the said Court finally dismissed your petitioner's petition and entered final judgment for the defendant and dismissed the proceeding at the eost of your petitioner. (R., p. 10.)
Herewith is presented a transcript of the record in the
said proceeding from which it appears that the plaintiff is
an instrumentality of the Federal Government and made a
·certain loan to one Forrest Guthrie, secured by mortgage on
certain real estate in Buckingham County. That said mortgage was in default, and petitioner by a chancery suit brought
for that purpose in the Circuit Court of Buckingham County,
had the land mentioned and described in the said mortgage
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sold for the satisfaction of its debt and bid the same in at
the price of $2,500.00 (twenty-five hundred dollars) which
was much less than its mortgage debt, and by a decree in the
said suit, John B. Boatwright was appointed a .Special Commissioner for the purpose, and directed to convey the said
tract
land :to petitioner by deed, and that this deed was
duly executed and delivered and was offered for record in the
Clerk's office of Buckingham County together with the Clerk's
fee of $1.50 and $1.00 for the Commissioner's fee, but the
Clerk refused to record· said deed unless an additional paynlent of $3.00 was made to cover the State Tax of twelve cents
per hundred on the consideration named in the said deed, towit, $2,500.00, and refused to accept the $2.50 so tendered as
nbove and record the deed without the previous payment of
the said $3.00 tax. The.reupon, petitioner filed in the Circuit
Court of Buckingham County its petition for a mandamus to
·c01npel the Clerk to accept the $2.50 and record the said deed
without the payment of $3.00 tax, but upon a hearing in the
said Circuit Court at its October term the said petition was
clistnissed. at the cost of the plaintiff, the Court holding that
the said deed was properly subject to the said tax. From
which decision, petitioner noted a desire to apply to this
Court for a writ of error and· supersedeas. The facts as
above stated are not in dispute and are fully set forth in a
''Stipulation'' found on page .16 of the record.

of

THE·LAW.
1. ~,he Federal Land B!\nk of Baltimore is a financial agent
of the government of the United States of Arnerica.
. 2. The .Act of CongTess under which the Federal Land Bank
of Baltimore was organized and chartered has expressly ex.empted from taxation the Bank and all its property except
real estate held, purchased, or taken by it under the provisions
of the Act.
~
.
3. The State may exact the payment of taxes against an
ag·ent or instrumentality of the government of the United
States or against the property of such an agent or instrumentality of the gov·ernment of the lJnited States only when
the power to exact payment .of such taxes has been expressly
gTanted the State by Congress; and the Act of· Congress under which The F·ederal Land Bank of Baltimore was organized and chartered did not grant to the State of Virginia the
lJOwer to impose a ta.x on the recordation. of deeds to said
bank.
· 4. A deed is not real property, but, if it were real property,
it would be exempt fron1 taxation by the State under the laws
of Virginia.
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ARGUME·NT AND AUTHORITIES.
Point O·ne: The Federal Land Bank of BaJtimore is a fina'licial a,qent of the Govern'lnent of the United States of .America.

The Federal Land Bank of Baltimore was organized and
chartered under the provisions of an Act of Congress approved on the 17th day of July, 1916, generally known under
,
the short title of '"The E,ederal Farm Loan Act"."
The constitutionality of this Act was tested before the
Supreme Court of the United rStates in the case of Smith vs.
Kansas Oity Title and Tntst Company, in the year 1920. (255
tT. S. 180.)
In that case the constitutionality of the Act was upheld,
and it was definitely Fttated by the Court that the banks chartered thereunder are fiscal agents of the federal government
and, as such, they and their property are exempt from any and
.all state taxation except insofar as the Act itself has expressly
rendered them subject to such taxation.
The Court held the banks to be fiscal agents of the government because of the provisions of Section 6 of the Act, which
are as follows :
''That all the federal land banks and joint stock land banks
org·anized under this Act, when designated for that purpose
by the Secretary of the Treasury, shall be depositaries of public tnoney, except receipts from customs, under such regulations as may be prescribed by said Secretary; and they may
be a]Ro erreployed as financial agents of the Government; and
they shall perform all such reasonable duties as depositaries of
. public rnoney and financial agents of the Government, as may
be required of them. And the Secretary of the Treasury shaH
require of the Federal Land Banks and joint stock land banks
thus designated satisfactory security, by the deposit of United
States bonds or otherwise; for the safe-keeping and prompt
payment of the public money deposited with them, and for
the faithful performance of their duties as financial agents
of the Government.''
With reference to this section of the A.ct, Mr. Justice Day,
in delivering the opinion of the court, said:
''Congress has seen fit in Section 6' of the Act to make both
classes of banks, when designated for that purpose by the
Secretary of the Treasury, depositaries of public money, except receipts from customs, under regulations to be preRcribed by the Secretary of the Treasury and has authorized
their employment as financial agents of the government, and
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the banks are required to perform such reasonable duties,
as depositaries of public moneys and :financial agents as may
be required of then1. The Secretary of the Treasury shall require of the Federal Land Banks and the Joint Stoelr Land
Banks, thus desig·nated satisfactory security, by the deposit
of lTnited States bonds or otherwise, for the safe-keeping
and prompt payment of the public money deposited with them,
uud for the faithful performance of their duties as the financial agents of the government.
"Section 6 also provides that no government funds deposited under the provisions of the section shall be invested
in mortgage loans or farm loan bonds. · It is said that the
power to designate these banks as such depositaries has not
heen exercised by the government, and that the Federal Land
Banks have acted as federal agents only in the case of loans
of money for seed purposes n1ade in the summer of 1918, to
which we have already referred. But the existence of the
power under the Constitution is not determined by the extent of the exercise of the authority conferred under it. Congress declared it necessary to create these fiscal agencies,
and to make them authorized depositaries of public money.
Its power to do so is no longer open to question.
"But, it is urged, the atte1npt to create these federal agencies, and to make these banks :fiscal agents and public depositaries of the govern1nent, is but a pretext. But nothing is
l1etter settled by the decisions of this court than that, when
Congress acts within the limits of its constitutional authority,
it is not the province of the judicial hranch of the government
to question its motives. Veazie Bank vs. Fenno, 8 Wall. 533,
541., 19 L. Ed. 482; JJ1cCray vs. United States, 195 U. S. 27, 24
Sup. Ct. 769, ·49 L. Ed. 78, l Ann. Cas. 561; Flint vs. Stone;.
T1·acy Co., 220 U. S. 107, 147, 153, 15(), 31 Sup. Ct. 342, 55 L.
J~d. 389, Ann. Cas. 1912B, 1312, and cases cited.
·
''That congress has seen fit in making of these ·banks fiscal
agencies and depositaries of public moneys, to grant to them
bankin~ powers of a limited character, in no wise detracts
from the authority of Congress to use them for the governmental purposes named, if it sees :fit to do so. A bank may be
organized with or without the authority to issue currency.
It may be authorized to receive deposits in only a limited
way. Speaking· generally, a bank is a money institution to
facilitate the borrowing, lending and caring for money. But
whether technically banks, or not, these organizations may
F~erve the governmental purposes declared by Congress in
their creation.''
At the time of the decision rendered in the S1nith vs. Kansas
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City case, the majority of the stock of the banks involved was
privately owned and held.
. .
In the instant case, however, more than a maJority of the
stock of The Federal Land Bank of Baltimore is now owned
by the United .States of America.
Since the dec.ision of the Court in the Smith vs. Kansas City
case is finally determinativ:e of the status of the banks as
fiscal agents of the government, further citation of authority
on the poiut is deemed unnecessary.
Point Two: The .A.ct of Congress under which the Federal
Land Bank of Balti,more was organized a;n.d chartered has expresslJJ exetntJted from taxation of the Bank and all its prope1·ty except real estate held, purchased, or taken by it under
the provisions of the Act.

Section 26 of the
lows:

F~deral

Farm Loan Act provides as fol-

''That every Federal land bank and every National farm
loan association, including· the capital and reserve or surplus .
therein and the income derived therefrom, shall be exempt
from ],ederal, S'tate, municipal and local taxation, except taxes
uupon real estate held, purchased:, or taken by said bank or
association under the provisions of section eleven and section
thirteen of this Act.

''Nothing herein shall be construed to exempt the real property of Federal and joint stock land banks and National farm
_loan associations fron1 either State, county or municipal taxes,
to the same ext-ent, according to its value, as other real property is taxed. ''
All of the property of the banks are necessarily included
within the meaning· of the words ''capital, reserve and surplus", and under the provisions of the statute all of the property of the E"ederal land banks, exclusive of real estate, is
exempt from state taxation. A deed is not real estate, but is
merely evidence of title thereto. A deed, however, is prop-·
erty, and as such is entitled to the exemption expressly reserved in the statute.
It may be eontended that under the laws of Virginia the
grantee of the deed is not subjected to a tax but that the tax
levied is upon the privilege of recordation. The Court of A ppeals of Virp;inia so held in the case of Poca-hontas Consolidated Collim·ies Company, bwo1·porated, vs. Co'm'lnonwealth,

6

Supreme Court of Appeals of Virginia.

et als., 113 V a. 108; 73 S. E. 446, in the opinion of the court
rendered in the case of the following statement was made:
'' (1) In the first place, this is not a tax upon property
either within or out of the state, but a tax upon a civil privi~
lege; that is, for the privilege of availing, upon the terms
prescribed by statute, of the benefits and advantages of the
registration laws of the state. Therefore the numerous authorities cited and ably presented and argued by the learned
counsel for appellant in support of the contention, that the assessment and collection of the tax in question violated the
said provision of the Constitution of the United States, have
no sort of bearing upon the issue in this case.
'' While we have no decision by this court directly holding
that a tax on the recordation of a deed is not a tax on property, in an analogous case (Eyre vs. Jacobs, Sheriff, 55 Va.
422, 73 Am. Dec. 367), the court held that a collater~l inheritance tax upon the succession or transmission of pro·perty
is a tax upon a civil right or privilege, and not a tax on property.
"Whether the tax on the recordation of a deed conveying
property to the lTnited States was a tax on property that
could not be enforced against the United States, or a tax upon
a mere civil right which could be so enforced, was a question
presented to Hon. A. H. Garland, the then .Attorney General
of the TJnited States, in October, 1887, and he advised· that
the tax was not upon property, but upon a civil right, and
directed the payment of the tax. Opinions of Attorney General of lT. S., Vol. 18, p. 491."

The ruling- of the Attorney General of the United States
referred to in the above opinion has been superseded by the
clecision of the Supreme ·Court of the United States in the
case of .The Federal Land Bank of New Orleans vs. Crossland,
261 U. S. 374; 67 L. Ed. 703; 43 Ct. Rep. 385, the point involved in that case was whether the State of Alabama could
exact a tax upon the recordation of a 1nortgage to the Federal
Lana Bank of New Orleans. The Supren1e Court of Alabama
held that the tax 'vas on the privilege of recordation and not
upon the grantee since recordation of the instrument was op.t.ional with such g-rantee.
The Supreme Court of the lTnited States, however, reversed the decree of the Supreme Court of Alabama and held
that the recordation of the deed is not optional with the grantee, it is mandatory if he is to protec.t and preserve the title
as against third parties. Under such circumstances the exaction of the payment of a tax in connection with the recorda-
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tion. of a deed is necessarily a tax upon the grantee since he
must pay it. In so holdng the Court said:
"i'he Federal Farm Loan Act of July 17, 1916, chap. 245 .
.Sec. 26, provides that first mortgages executed to Federal
Land Banks shall be deemed 'instrumentalities of the government of the United States, and as such they and the income derived therefrom shall be exempt from Federal, state,
municipal, and local taxation'. 39 Stat. at L. 360, 380, Comp. ·
Stat., Sees. 9835a, 9835q, E'ed. State. Anno. Supp. 1918, pp.
14, 36. ThP. validity of this provision is not questioned. 81nith
vs. Kansas City T1:tle &; T. Co., 255 lT. S. 180, 207, 212, 65 L.
Jfld. 577, 588, 590, 41 Sup. Ct. Rep. 243. Of course, therefore,
it must prevail over any inconsistent laws of a state.
"The tax was sustained by the supreme court of the state,
and the petition for mandamus was ordered to be dismissed
on the ground that the payment was optional; that the Federal Land Bank was not required to put its deed on ·record,
and that, if it did, it must pay whatever others were required
to pay for the registration of its secu1ity. But the case is
not quite so simple as that. The Law of Alabama does make
it practically necessary to record such deeds, because it oversides them if not reco:cded, in favor of any purchaser without
_notice. While it does so, it cannot say that it leaves the bank
free to record or not. The bank has a choice, it is true, but
so has one who acts under duress. The Eliza Lines, 199 lJ. S.
119, 131, 50 L. Ed. 115, 120, 26 Sup. Ct. Rep. 8, 4 Ann. Cas.
406.
"The state is not. bound to furnish a registry, but if it sees
fit to do so it cannot use its control as a means to impose a
liability that -it cannot impose directly, any more than it can
escape its constitutional oblig·ations by denying jurisdiction to
_its courts in cases which those courts· are otherwise competent
to entertain. Kenney vs. 8~tpre·me Lodge, L. 0. M., 252 lJ.
S. 411, 415, 64. L. 638, 640, l 0 A. L. R. 716, 40 Sup. Ct. Rep.
371. It is not necessary to cite cases to show that an act mny
become unlawful when done to accomplish an unlawful end.
"Of course, the state is not bound to furnish its registry
for nothing. It may charge a reasonable fee to meet the expenses of the institution. But in this case the legislature has
honHstly distinguished between the fee and the additional
requirPment that it frankly recognizes as a tax. If it attP.mpted to diRguise the tax by confounding the two, the courts
would be called upon to consider how far the charge exceeded the requirement of support, as ·when an excessiv·e
charge is n1aqe for inspec-ting articles in interstate commerce.
D. E. Foot-e & Co. vs. Stanley, 232 U. S. 494, 58 L. Ed. 698, 34
Sup. Ct. Re9. 377. But it bas made no such attempt. It has
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levied a general tax on mortgages, using the condition attached to registration as a practical m.ode of collecting it
In doing so, by the construction given to the statute by the
Supreme Court, it has included mortgages that it is not at
liberty to rr~ach. The characterization of the act by the Supreme Court, as distinguished from the interpretation of it,
does not bind this court. St. Lou,is Southwestern R. Co. vs.
Arkansas, 2H5 U. S. 350, 362, 59 L. Ed. 265, 271, 35 Supt. Ct.
• Hep. 99; St. Lou.is Cotton Co1npress Co. vs. .A.rkansas, Dec.
4, 1922 (260 u·. S. 346, 67 I.J. Ed. 297, 43 Sup. Ct. Rep. 125.
It is said that the lender may collect the money in advance
fron1 the borrower. We do not perceive that this makes any
difference. The statute says that the lender must pay the
tax, but "rhoever pays it, it is a tax upon- the mortgage and
that is what is forbidden by the la"r of the United .States."
The decision of the Supreme Court of the United States,
in holding that a tax upon recordation of a deed or other in~trument is not a privilege tax, but is a tax upon the grantee,
is binding upon the courts of Virginia at least insofar as the
right to impose such a tax upon a governmental agency is
involved.
A.. similar point was raised in the case of Panhandle Oil
Company vs. State of J.l!Jississippi, ex rel., ljl. H. Knox, Attorney Genera.[. (277 U. S. 218).
Under th~ laws of Mississippi a tax was imposed upon distributors and retailers of gasoline. The amount of the tax
was n1easured by the quantity of the commodity distributed
·or sold. Suit was brought by the state to collect the amount
·of the tax in connection with sales made to the United .States
Coast Gua1:d :B1.eet in service in the Gulf of J\{exico, and to the
Veterans' flospital at Gulfport. The Supreme Court of :Niississippi awarded judgment in favor of the State and the Supreme Court of the ·united S'tates, in reversing the judgment,
said:
·
"The lJnited States is empowered by the Constitution to
maintain and operate the fleet and hospital. Art. 1, Sec. 8.
'rhat authorization and laws enaeted pursuant thereto are supreme (Art. 6): and in case of conflict they control state enactments. The states mav not burden or interfere with the
exertion of National power or make· it a source of revenue
or take the funds raiged or tax the n1eans used for the per.fOl·mance of Federal functions." (Cases cited.) * * * "While.
·~nssissippi ma.y impose charges upon petitioner for the privi_]e~e of c:arrying on trade that is subject to the power of the
State, it may not lay any tax upon transactions b:y-.which the

i
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lfnited States secured the things desired for its governmental
purposes.
''The validity of the taxes claimed is to be determined by
the practical effeet· of enforcement in respect of sales to the
g·overnment. '' (Cases cited.) "A charge at the prescribed
rate is made on account of every gallon acquired by the
lJnited States. It is immaterial that the seller and not the
purchaser is required to report and make payment to the
state. Sale and purchase constitute a transaction by which
the tax is measured and on which the burden rests. The
amount of money claimed by the state rises and falls precisely as does the quality of gasoline so secured by the Government. It depends immediately upon the number of gallons. The necessary operation of these enactments when so
construed is directly to retard, impede and burden the exertion by the ·united States of its constitutional powers to operate the fleet and hospital." (Oases cited.)
"To use the number of gallons sold the United States as a
measure of the privilege tax is in substance and legal effect
to tax the sa 1e." (Cases cited.) "And that is to tax the
.tJnited .States-to exact tribute on its transactions and apply
the same to the support of the state. The exactions demanded
from petitioner infringe its right to have the constitutional
.independence of the lJnited States in respect of such purchases remain untran1meled. ''
The reasoning followed in the case quoted is wholly applicable to thP facts in the instant case. The tax in1posed by
the State of Virginia on the recordation of deeds is, under
the statute, measured by the consideration named in the deed
or the actual value of the land, whichever is greater. Since
the recordation of deeds is, essential to the perfection of title,
it cannot be successfully maintained that the tax is a privilege
tax. On the eontrary it is ''in substance and legal -effect'' a
·ta~ levied a.g·ainst the grantee. S'ince in the instant case the
g-rantee is a fiscal agent of the government and is expressly
exempted' from such taxation by the Act of ·Congress creating
it, it is entitled to have its deed admitted to record without
payment thereof.
In the case of 81nith vs. J(ansas City Title and Trust Company ( s~t,pra) a bill was filed in the lJni ted States District
(;ourt for the 'Vestern Division of the \Vestern District of
1\.fi.ssouri by a shareholder in the Kansas City Title & Trust
Oon111any to enjoin tl1e con1pany, its officers, agents and employees, fron1 investing- the funds of the company in farm
loan bond~ iRsued by Federal Land Banks o1· Joint Stock
Land Bank~ upon_ the gTound that the act creating the bank
was unconRtitutional. It was alleged in the bill that one of the
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inducements to the company to make the investments was
the provision declaring· that the income derived frolll the bonds
should be exernpt fron1 Federal, state, municipal and local
taxation. The bill prayed that the act be declared unconstitutional and that the issuance of the bonds and the tax exemption feature thereof be decreed to be invalid. The injunction was refused and the decision upheld upon ·appeal to
t,he Supreme Court of the United States. In so doing the
couJ•t said :
''That the Federal government can, if it sees fit to do so,
exetnpt such securities from taxation, seems obvious upon the
clearest principles. But it is said to 'be an invasion of state
anthoritv to extend the tax exemption so far to restrain the
power of the state. Of a similar contention made in McCulloch vs. MarJJlOJnd, Chief Justice Marshall uttered his oftenquoted statement :
·
"' That the pQwer to tax involves the power to destroy;
that the power to destroy may defeat and render useless the
.power to create; that there is a plain repugnance in conferring
on one government a. power to control the ~onstitutional meas;ures of another which, other, with respect to .thos~ vecy meas:ures, is declared to be suprema over that. which exerts the
control, are propositions not to be denied. 4 Wheat. 431, 4

L. Ed, 579.'

"The ex~rcise of such taxing power by the states mig·bt be
so used as to hamper and destroy the exercise of authority
{'Onferred by congress, and this justifies the exemption. If
the states can tax these bonds they may destroy the means
'provided for obtaining the necessary funds for the future opel~ation of tl1e banks. With the wisdom and policy of this
Ie~·islation we have nothing to do. Ours is only the function
of nscertainin~· whether Congress in the creation of the banks,
nnd in exempting these securities from taxation, Federal and
Rtate, has acted within the limits· of it:s aonstitutional authority. For the reasons stated, we think the contention of the
~·overnment 7 and the appellees, that these banks are Qonstitutionally organized and the securities here involved legally
oxempted from taxation must be sustained.''
The Bureau of .Internal Revenue has ruled on the specific
point here jnvolved with reference to the stamp ta:x: exacted
by the Fedcrn1 Government on conveyances of real property
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to the Federal land banks. by sheriffs, referees or commis·
sioners.

It was decided in the case of .Bloxharn Co1np., etc., vs . .The
Cons'umers' ~Electric L~ight & Street R. R. Co., 36 Fla. 519,
540, 51 A. lVI. St. R.ys. 44; 29 L. R. A. 507, that constructions
of statutes by departments of government charged with the
administration of such statutes are entitled to the consideration of the court.
In that ease the court said:
~'Besides the judicial construction of statutes, there is
known to the law another kind of construction. This kind of
eonstruction has especial application to statutes made for
the regulation of the different departments of the Governlnent, and is the interpretation -put upon them by the actual
adrninistration of them by such departments. As distinguished from judicial construction, it is called practical construction ·of statutes.''

':Phe ruling of the Bureau of Internal Revenue above referred to was set forth as follo,vs in a letter written under
elate of August 11, 1932, by C. ltL ·Charest, General Counsel
of the Bureau, to Peyton R. Evans, General Counsel of the
.F'ederal Farm Loan Board:
'' ~rhe genPral rule is that conveyances of real property executed by a sheriff, referee, or commissioner, to a 1nortgagee
who bids in thP. property at foreclosure sale to satisfy a mortgage lien is subject to the stamp tax on deeds of conveyance
hnpos·ed by Schedule A-8 of Title VII;I of the Revenue Act
.of 1926, as added by. Section 725 of the Revenue Act of 1932.
'' Rubstantially the same provisions of law were embodied
in Schedu1~ A-7 of Title XI of the Revenue Act of 1918. "While
the latter law was in force one of my predecessors in office
had occasion to consider the taxability thereunder of a
sheriff's deed to property taken by a Federal Land Bank.
After quoting the terms of section 26 of the Federal Farm
Loan Act, he reached the following conclusions, viz:
'' 'The prPRent case involves the question of liability to
stamp tax 0f the sheriff's deed taken by a Federal Land Bank
pursuant to the fo.reclosure of a first mortgage held by such
hank. As a n1atter of practice it appears that a Land Bank
never bids in property for an amount in excess of the mortg-age debt, pJns interest thereon and the expenses of the fore:Closure salP.. Under such circumstances any stamp tax on
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the sheriff's deed ~ould of necessity be paid out of t:he capital, reserve, surplus or income of such Bank, which ate specifically e~empt~d from IPederal ~ax~.tion by .SeQtion 2& of the
Federal Farfu Lo~i1 4ct (.supra J. Th~ · slieriff~s deed bilte~
hv the Lanc1 Bank is, tlierefore, iiot ~i.tHject. to the tax imposed
By Schedule .A. (7) of the ltevenrie L-aw.; ;'

.A copy of the said riiiing; of tlie Bureau of iriternai Revenue duly certified by the chief clerk of the Treasury Department of the 1Tnited S'tates of America is attached hereto and
1nade a part hereof.
If a deeQ. made to ~he Federal Land Bank of Baltimore by
a coinlliissioiier appdh~.ted hi a foreclosure proc~ediiig is exeinpt from P,nyirieiit of t1ie stamp tax levied under the Revetihe taws of Hie trriited States for; the teasoii tliat the fund
·fi·oiri which ·such tax iii'"st be paid fep~esepts a portion of the
i' capita1, . r~se.~ve, ~iifptus dr income'' of tlie bank, it riiust
rlet~essarilv follow tliat for the sanie reason such a deed is enHHed to reeordation hi tlie state iii which the property is
jocated without payment of any tax imposed iipoil the recordation of deeds under the laws of that state.
Point 7.'h·rPe: The State 1ntty exact the payment o/ tuxes

aguinst an rtgent or i'iistnt1nentnlitJ} of .the GtJvt3rnment of
t11.f3 United 8iates or a,qctinst the prt>perty o'f such. an agent
o·r ~in.~tn~tmP.t?.tality of the Gove·nt111.eiz.t of the United States
nnly when. the power to exact payrnent of such taxes has been
flXpressly gtanted the 8tate by Co11.,qiess: r:t11.d tlt~ Act of ConlJr~ss nnd~r whivh the Fed'errhl Lattd Ettn.k of 11altimore was
dJ·.tJanizeil tt·hll chat·tered did 1tot .lird!nt to tlie State of Virg~nia
tlt:e 1m1vt3t· tr. ,jntprJs~ a tax on. the recordation of deeds to said
Bank
.. Although liiider the provisions of Section 26 pf the F'ederai
lt'arrii I.:Joari A.ct, the federal land . banks, their capital, re;..
~oFve aiid surplus with the income derived ther~£rom. ~re ex''i·essly ex¢riipted from Federa1) stat~, IJiunicipa1 and local
~xati~~~ ·thti~,~· pr9yis~oiis ~re. ~erely deClaratory of ;the iaw.
lie ban rs would have. hoe!}. ~xemP,t from such taxation even
tliohgli C_ohgi:e~s .had fai~ed to deciare them exempt, for it is
well estab1islied law that a state may not ta~ the property,
~per~~ipns o.r. f~~ct~b~s .of ~n instrumentality or agency of the
Fe4eral Government '~1thout the express ~onsent of the FedP.NH Go"\7efliiii¢rit Such coilset].t, when given, ~u~t be strictly
ctlhsttiled ahd the tax confined to the limits of the grant ex-

~

presR~d.

.

!ii the iri~t.tht case.the state has been g·iven the right to. tax
real P-i;tate "Jieid, purchased, or taken'' under the provisions
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of the Act. This is the limit of the right of a state to tax the
banks or th~ir property.
~J.lhe following authorities amply support and establish this
_principle ·of law:

Smith vs. J(ansas City Title and T·rust Co·mpany, in which
the court said:
"OwensbfJ~·n National Bank vs. Owensb o1·o, 173 U. S. 664,
19 S. Ct. 5R7, 43 L. Ed. 850, involved the validity of a fran~
chise tax in 1\.entucky on National banks. In that case this
court decla-red (173 U. S. 668, 669, 1.9 Sup. Ct. 538, 539, 43 L.
mo. 850) that the states were wholly without power to levy
any tax directly or indirectly upon National banks, their
property, p.ssets or franchises except so far as the tJennis~ive legislaf?.J'n of Oong·ress allowed such taxation; and the
court declared that the right granted to tax- the real estate of
Hnch banks, and the shares in the natnes of the shareholders,
·constituted t.lle extent of the permission given by Congress,
nnd any tax heyond these was declared to be void.'' (Italics
supplied.)

In the case of Owet1-sboro National Bank vs. O·wensboro, 173
l T. S. 664; 43 L. Ed. 850, 19 S. Ct. 537, the court said:
"National hanks are instrumentalities of the Federal Govcreated for public purpose, and as such necessarily
subject to the paramount authority of the United States. It
follo,\rs tha.f an attempt by a state to define their duties, or
control the conduct of their affairs, is absolutely void, wherever ~mch atten1pted exercises of authority expressly con-·
flicts with the law of the United States, and either frustrates
the purposP of the national legislation or impairs the effichm~.y of these agencies of the Federal Government to discharge the dutieR for the performance of which they were created. Th0~e principles are axiomatic, and are sanctioned bv
the repeated adjudications of this court."
~
~rntnent,

'' Jt follows, then, necessarily, from these conclusions, tl1at
the J"espective states would be wholly without power to levy
any tax, either direct or indirect, upon the national banks,
their property; assets, or franchises, were it not for the permissive le~isln ti on of Congress. ' '
In rendf'rin~:
l~cfor vs. Da.:J,

the opinion of the court in the case of The Col11 Wall. 113; 20 L. Ed. 1.22, ~fr. Justice Nelson made the following statement:
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"It is admitted that there is no express provision in the
constitution that prohibits the general government from taxing the me}1ns and instrumentalities of the states, nor is there
any prohibiting the states from taxing the means and instrunlentalities of that government. In both cases the exemption,
rests upon necessary implication, and is upheld by the great
law of self-preservation; as any government, whose means .employed in conducting its operations, if subject to the control
of another and distinct government, can exist only at the
1nercy of that government. Of what avail are these means
if a11other powP-r may tax them at discretion?"
.
In the case of First National Bank vs. . A.nderson, 269 U. S.
141 : 46 S. Ct. 135, the court said :
"National Bunks are not 1nerely private moneyed institutions, but ag·encies of the United States created under its
law~ to pron1ote its :fiscal policies; and hence the banks, their
property, aud their shares cannot be taxed under state authority, except as Congress consents, and then only in conformity with the restrictions attached to its consent. Des
Moines Nationa·l Bank vs. P1airweather, 263 U. S. 103, 106, 44
S. Ot. 23, 68 L. Ed. 191, and cases cited.''
In the case of: Vwn .Brooklin vs. Ande·rson, 117 U. S. 151,
Gray, in rendering the opinion of the Court, said:

~fr .•Justice?

"In short. nnder a republican form of government, the
whole property of the state is owned and held by the state
for public twos, and is not taxable, unless the state which owns
und holds it for those uses clearly enacts that it shall share
the burden of taxation with other property within its jurisdiction. \Vhether the property of one of the states of the
Union is taxahlP under the laws of that state depends upon
the intention of the state as manifested by those laws. But
whether the property of the United States shall be taxed under the laws of.~ state depends upon the will of its owner, the
Unitt?d States, and no state can tax the property of the United
States without their consent."
.ln the case of JYl etcalf & Eddy vs. Mitchell, 269 U. S. 514,
t6 S. Ct. 172, tl:te court said:

''.Just what instrun1entalities of either a state or the Federal Governrnent are exempt from taxation by the other cannot be stated in terms of universal application. But this court
has repeatedly held that those ag·encies through 'vhich either
government imr.aediately and directly exercises its sovereign
powers, arc immune from the taxing· power of the other.''

-----~--
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In the case of G-illespie vs. Okla.hon~a, 257 U.S. 501, 42 S. Ct.
171, which involved the right of the state of Oklahoma to
tax the incon1e derived from the lease of restricted Indian
lands by the ~.,ederal Government in the exercise of its duties
to the Indians, the court said :
''The criterion of interference by the States with interstate commerce is one of degree. It is well understood that
a certain amount of reaction upon and interference with such
commerce cannot be avoided if the States are to exist and
make laws.'' (Cases cited.) "The rules as to instrumentalities of the United States on the other ba.nd is absolute in
form and at least stricter in substance. JVilliams vs. Tallaiie.Qa, 226 U. S. 404, 416, 417, 33 Sup. Ct. 116, 57 L. Ed. 275!
419. Johnson vs. M arJJland, 254 U. S. 51, 55, 41 Sup. Ct. 16,
65 L. Ed. 126. 'A tax upon the leases is a tax upon the power
to make them, and could be used to destroy the power to make
them.' 240 U. S. 530, 36 Sup. Ct. 456, 60 L. Ed. 779. The
step from this to the invalidity of the tax upon income from
the leases is not long.
"In cases where the principal is absolutely immune fron1
interference an inquiry is allowed into the sources from which
net income is derived and if a part of it comes from such a
source the tax is pro tanto void.'' (Cases cited.) ''.A rule
lately illustrated by Evans vs. Gore, 253 U. S. 245, 40 Sup.
Ct. 550, 64 L. Ed. 887, 11 .A. L. R. 519; and applied in a case
somewhat like the present by the S'upreme Court of Hawaii,
Oahu, lly. & Land Co. vs. Pratt, 14 IIawaii 126. Whether this
property could be taxed in any other for1n or not. it cannot be
reached as profits or income from leases such as those befor~
ns. The same considerations that in'\1alidate a tax upon the
]eases invalidate a . tax upon the profits of the leases,
and, stopping short of the theoretical possibilities, a
tax upon such profits is a direct hamper upon the effort of
the 1Jnited States to n1ake the best terms that it can for its
wards.''
The first case to be decided on the point here involved and
ihe ease which is still accepted as the leading authority on
the point is that of 1licCulloch vs. 1lfaryland, 4 "\Vheat. 316.
In no subsequent case haYe the rea~ons for the rule been
more clearly or convincing·]y stated. Chief Justice ~IarshaH
in delivering the opinion of the court, said:
· ''This g-reat 11rinciple is that the constitution and the laws
made in pursuance thereof are supreme; that they control the
constitution ancl laws of the respective states, and cannot be
controlled by them. Fron1 this, which may be almost termed
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an axiom, other propositions are deduced as corollaries, on
the truth or error of which, and on their application to this
case the cause has been supposed to depend. These are, lst.that a power to create implies a power to preserve. 2d.That a power to destroy, if wielded by a different hand, is
hostile to, and incompatible with these powers to create and
to preserve. 3d.-That where this repugnancy exists, that
authority which is supreme must control, not yield to. that over .
which it is supreme.'' • • •
"The power of ·Congress to create, and of course, to continue, the bank, was the subject of the precedi~g part of this
opinion; and is not longer to be considered as questionable.
"That the power of taxing it by the states may be ex·ercised so as to destroy it, is too obvious to be denied. But taxation is said to be an absolute power, which acknowledges ·no
other limits than those expressly prescribed in the constitution, and like sovereign power of every other description, is
trusted to the discretion of those who use it. But the very
terms of this argument admit that the sovereignty of the
state, in the article of taxation itself, is subordinate to, and
1nay be c~ntrolled by the constitution of the United States.
Ho'v far it has been controlled by that instrument must· be
a question of construction. In making this construction, no
principle not dec.1ared can be admissible, which would defeat
the legitimate operations of a supreme government. It is of
.the very essence of supremacy to remove all obstacles to its
action within its own sphere, and so to modify every power
vested in subordinate governments as to exempt its own operations fron1 their own influence. This effect need not be
stated· in term~..,. It is so involved in the declaration of supre,..
macy, so necessarily hnplied in it, that the expression of if
could not make it n1ore certain. vVe must, therefore, keep it
in view while construing the constitution.'' • * *
''The sovereignty of a Rtate extends to everything which
exists by its own authority, or is introduced by its permission; but does if extend to those means which are employed
hy Congress to carry into execution-powers conferred on
that body by the people of the United States? We think it
dmnonstrable that it does not. Those powers are not given
by the people of a single state. They are given by the people
of the United States, to a government whose laws, made in
pursuance of the constitution, are declared to be supreme.
Consequently, the people of a single state cannot confer a
sovereignt.y which will extend over them.'' * • "'
"We find, then, on just theory, a total failure of this original right to tax the means en1ployed by the gov:ernment of the
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Union, for the oxecution of its powers. The right never existed, and the Ql!estion whether it has been surrendered, cannot arise.
"But, waiving this theory for the present let us resume
the inquiry, whether this power can be exercised by the respective states, consistently with a fair construction of the
constitution.
"The power to tax involv:es the power to destroy; that the
power to destroy may defeat and render useless the power to
create; that there i~ a plain repugnance, in conferring on one
government a power to control the constitutional measures
of another, which other, with respect to those very measures,
is declared to be supreme over that which exerts the control,
are propositio!ls not to be denied. But all inconsistencies are
to be reconciled by the magic of the word confidence. Taxation, it is said, does not necessarily and unavoidably destroy.
'J.lo carry it to the excess of destruction would be an abuse,
to presume which, would banish that confidence which is essential to all government.'' '"' * *
"'If the states may tax one instrument, employed by tl1e
government in the execution of its powers, they may tax any
and every other instrument. They may tax the .mail; they
may tax the mint; they may tax patent-rights; they may tax
the papers of the custom-house; they n1ay tax judicial process; they may tax all the means employed by the government, to an excess which would defeat all the ends of government. This was not intended by the American people. This
did not design to make their government dependent on the
states." * e ...
Since The Federal Land Bank of Baltimore is a fiscal agent
of the United States it is exempt from Federal, state municipal and local taxation except insofar as it has been expressly
made subject thereto under the laws of the United States.
The provisions of the Federal Fatm Loan Act exempting
from taxation tl1e capital, reserve or surplus (or income derived therefrom) of said Bank are merely declaratory and
confer upon the Bank no. right which was not already vested
in it.
The right of the State of Virginia to tax the Bank, or its
property, is limited to the power expressly granted in the
Act-which is a power to tax real estate acquired under the
provisions of the Act.
Point Four: A deed is not real property, but, if it were
r.eal propertJ!, it u:ould be exempt frO'Jn taxa.tion by the State
?tnder the laws of Virl}inia.
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In the case of Pocahontas Consolidated .Collieries Com-

pany, Incorporated, vs.. ComrnonweaUh (su.p·ra) the substance

of the decision of the court was that the recordation tax was
neither a tax upon the grantee nor upon the property conveyed by the deed, but was a tax upon the privilege of using
the register. So far as a deed to the Federal Land Bank
of Baltimore is concerned the Courts of Virginia are bound
bv the decision of the Supreme Court of the United States in
tiie case of the Jt'ederal Land Bank vs. Cr·ossland (.~'upra) in
which it was held that such a tax is not a privilege tax, but
is a tax upon the grantee and cannot be exacted of a federal
land bank.
lt cannot consistently be held that as to deeds presented
for recordation by an individual or private ·corporation the
tax imposed upon the recordation thereof is a privilege· tax,
while as to deeds presented for recordation by agencies or
instrumentalities of the Government of the United States such
tax is a tax upon the real -estate conveyed by such deeds.
However, if jt should be held that the tax imposed in connection with the recordation of a deed is in effect a tax upon
the real property, the S'tate of Virginia is without authority
to exact the payment thereof.
It is true that under Section 26 of the Federal Farm Loan
Act Congress reserved to the states the right to collect taxes
upon real estate "held, purchased, or taken" under the provisions of that Act. It is also true that the property herein
involved was act]uired by the Federal Land Bank of Baltimore
under the provisions of the Federal Farm Loan 1\.ct.
In reserving to the states the right to impose taxes on real
estate, however, Congress did not grant to them any powers
in addition to those which they might exercise under their
own constitutions and laws. The ·effect of Section 26 of the
Federal Farm Loan Act is to reserve to the states the right to
exact the payment of taxes upon real estate held, purchased,
or taken by the bank un(J.er the provisions of the Act, provided
the states have· the power to exact payment of such taxes unfler tl1eir own constitutions and laws.
Under Section 2205 of 1\llichie's Annotated Virginia Code
of 1930 (Tax Code, ·Chapter 3, Section 7) all taxable real
estate was as3es~ed an:d made subject to local taxation only.
l!nder this provision of the laws of Virg·inia the State has relinquished its rig-ht to in1pose a tax upon real estate.
1t must necessarily follo,v, therefore, that if it is held that
the tax sought to be in1posed in the instant case is a tax upon
real property, the State of Virginia is without authority, un<ler its own laws, to exact payment thereof. (Constitution of
Virginia, Act 18, Section 171.)
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CONCLUSION.
Upon the authorities cited, it is respectfully submitted: .
~,IRST: That The Federal Land Bank of Baltimore, under the provisions of the Federal Farm Loan Act, may be used ·
as a depositary of _public money and is a financial agent of
the United States Government and that, as such, it is exempt
from any and all forms of federal, state, municipal and
local taxation, except insofar as it has been expressly made
subject to such taxa.tion under the laws of the United States.
SE·COND: That the Federal Farm Loan Act unde-r which
the Bank was organized and chartered has expressly exempted
from taxation its capital, reserve, or surpl:us and the income
derived therefrom; that any money paid as a tax in connection with the recordation of a deed made to the Bank must be
paid from the capital, reserve, or surplus (or income derived
therefrom) of snid Bank; and that the tax sought to be exacted
by the State of ·virginia is, therefore, within the express exemption of the statute.
THIRD : That the Federal Farm Loan Act has conferred
upon the State of Virg·inia the right to exact taxe-s upon
real estate acquired by the Bank under the provisions of the
Act, but has not conferred upon the State the right to collect
any other form of tax against the Bank or its property.
FOURTH: That a deed is not real property, but, even if
it were real r:>roperty, the State of Virginia would be without
power to exact the tax soug·ht to be imposed since under the
laws of the State of Virginia real property is subject to _Local
taxation only and may not be subjected to taxation by the
State. The provision of the Federal Farm Loan Act reserving to the states the right to impose taxes upon the real property held, purchased or taken under the provisions of the
Act did not give to the State of Virginia any rights denied it
under its own constitution and laws. The effect of the provision in the Federal Farm Loan Act was to gTant to the
states the right to impose such taxes if under their own laws
they had such power.
FIFTH: That it is necessary that the Bank record its deed
in order that it.s title 1nay be protected and preserved; that
the Bank is theH'fore, entitled to have such deed admitted to
record upon payment of the required recordation fees and
without payment of any tax.

It is, therefore, respectfully submitted that the lower court
erred in holding that the said deed was subject to any State
tax at the rate of twelve cents per hundred and also erred
in refusing to admit the correspondence offered by the plain-
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tiff at the trial e:et forth in bill of exceptions #2, beginning
on page 10 of thiB record, and it is therefore, respectfully submitted tha.t this court should grant a writ of error, review
the proceedings had in the lower court, review and reverse
the judgment of the lower court and enter final judgment
. granting the writ of mandamus against the said C. S. Hubard,
Clerk of the Cir<mit Court of Buckingham County as prayed
fot in the original petition, and it therefore, prays that a
writ of error and supersedeas may be awarded to it.
The plaintiff in error adopts this petition as his opening
brief.
Respectfully submitted,

FEDE.R.AL LAND B.A.NK OF BALTIMORE,
By Counsel.

I. P. WHITEHEAD,
F. M. J.JAYNOR,
: tTOHN B. BOATWRIGHT,
Counsel for Petitioner.
We, the under~igned attorneys at law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in our opinion the judgment hereinabove complained of
is erroneous and that the same should be reviewed by the
Supreme Court of Appeals.
.,
:

.

I

JOHN B. BOAT"\YRIGHT,.

I. P. WHITEHEAD,
Attys.
Received J any. 16, 1934.
M.

B~

WATTS.

April 4, 1934. Writ of error and s-upersedea.s awarded by
the Court. Bond $300.
.

M. B. W.
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RECORD
In the Circuit

Cou~t

of Buckingham County, Virginia.

The Federal Land Bank of Baltimore, a corporation, Plain·
tiff,

vs.

'

C. S. Hubard, Clerk of the Circuit Court of Buckingham
. County, Virginia, Defendant.
.To the Honorable Robert F. Hutcheson, Judge of said Court:
·Your Petitioner, the Federal Land Bank of Baltimore, a
corporation, respectfully r.epresents :
1. That it was organized and chartered on the 24th day of
:Niarch, 1917, under an Act of Congress of the United .States
approved on the 17th day of July, 1916, cited as ''The Federal
Farm Loan Act''.
2. That majority of the stock of your Petitioner is owned
and held by the Government of the .United States of America~
3.. That under the provisions of said Act, on the 18th day
of February, 1925, Petitioner loaned to Forrest Guthrie and
Mary Guthrie, his wife, the sum of Five Thousand ($5,000.00)
Dollars, evidenced by the promissory note of said Forrest
Guthde and ~Iary Guthrie, his wife, in said amount of Five
Thousand ($5,000.00) Dollars, dated on the 18th day of Feb.ruary, 1925, and Petitioner secured the re-payment of the
same by taking· a :mortgage on 491.56 acres of land in Curd~
ville :Magisterial District, County of Buckingham, State of
Virginia.
4. That said mortgage was admitted to record in the Office
of the Clerk of said County in T. D. B. No. 1, Page 145, on
the 17th day of March, 1925.
5. That all of the transactions and acts in connection with
the making of said loan to said F·orrest Guthrie and Mary
. Guthrie, his 'vifc, and the taking of security therefore, were
in strict compliance with, and in pursuance of, the provisions
of ·the aforesaid Federal Farm Loan Aact.
6. That subsequent to the execution and recordapage 2 ~ tion of said mortgage, said Forrest Guthrie and
:Nlary Guthrie, his wife, became in default, and Petitioner, as it had a right to do under the terms and conditions
of the said mortgage, at a meeting of its Executive Committee
held on the 7th day of December, 1932, declared due and
payable the whole of the debt secured thereby.
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7. That thereafter, at the First ·February Rules, 1933, Petitioner instituted its suit in this Court for the foreclosure of
said mortg·age.
8. That by decree entered, at the March Term, 1933, in said
suit the land conveyed by said mortgage was ordered to be
sold for the satisfaction of the debt due your Petitioner and
.Tohn B. Boatwright and I. P. Whitehead were appointed Commissioners for the purpose of making such sale.
9. That after advertisement in accordance with said decree,
and after expiration of the period of redemption, the said land
was offered for sale at public auction in front of the Court
House of Buckingha1n County on the 1st day of May, 1933,
and at said sale your Petitioner became the purchaser of said
lands for the sum of Two Thousand, Five Hundred ($2,500.00)
Dollars, the said sum being the highest and best offered. .
10. That the said sale was duly reported to the said Court
at its May Term, 1933, and 'vas then, by another decree entered in said cause at said May Term, 1933, ratified, approved
and confirmed, and, in accordance with the provisions of said
last mentioned decree, said John B. Boatwright, Special Commissioner, on the 1st day of June, 1933, executed to your Peti.tioner a deed conveying the said land with special warranty of
title, the original of which deed is filed herewith as a part
hereof, marked Exhibit ''A''.
11. That on the 30th day of June, 1933, your Pepage 3 ~ titioner presented the said deed for recordation to
C. S. Hubard, Clerk of the Circuit Court of Bri.cking·ham County, with the sum of hvo and fifty-one hundredths
($2.50) Dollars, to cover payment of the following items: Re ..
·cording Fee one and one-half ($1.50) Dollars; Transfer Fee
one ($1.00) Dollar.
·
12. That said Clerk demanded that your Petitioner pay in
addition to the aforementioned sum the sum of three ($3.00)
Dollars, as a tax imposed by the State of Virginia upon the
recordation of deeds, as a condition precedent to submitting
said deed to record.
13. That your Petitioner avers that the State of Virginia has
no legal right to exact payment of the tax sought to be imposed upon your Petitioner as a prerequisite to the recordation
of said deed.
14. That said Clerk 'vrongfully and unlawfully refused to
admit said deed to record altl1oug·h your Petitioner did and
does no'v tender payment of all fees required to be paid in connection ·with the recordation of said deed.
Wherefore and forasmuch as your Petitioner is otherwise
without sufficient and adequate remedy, it prays that a pe:r-
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emptory writ of 1nandamus may be issued by this Honorable
Court, directed to the said C. S. Hubard, Clerk of the Circuit
Court of Buckingham County, commanding and compelling her
to admit to record the said deed executed to it on the 1st day
of June, 1933, by said John B. Boatwright, Special Commis·sioner, upon the payment of the Recording Fee and Transfer
Fee, and that your Petitioner may have all such other, further
and general relief as the nature of its case may require.
And, as in duty bound. Petitioner will ever pray.
THE F'EDERAL LAND BANK OF BALTIMORE,
By CHAS. S. JACKSON, President.
page 4

t

I. P. WHITEHE·AD,
F. M. L.A.YNOR,
JOHN B. BOATWRIGHT,
Solicitors for Petitioner.
State of ~Iaryland,
City of Baltimore, to-wit:
I, Nellie Eisinger, a Notary Public in and for the City and
State aforesaid, do certify thut on this 5th day of July, 1933, in
my said ·city, came Chas. S. Jackson, personally known to me
to be the President of The Federal Land Bank of Baltimore,
and being sworn deposes and says that the allegations contai-ned in the aforeg·oing· petition where n1ade of his own
knowledge are true and where made upon information derived from others, he believes them to he true.
Given under my hand and notarial seal this 5th day of July,
·1933.
~:[y

commission expires May 6, 1933.

(Seal)

NELLIE EISINGER,
Notary Public.
EXHIBIT

''A'~.

THIS DEED, n1ade this first day of June, in the year 1933
between John B. Boatwright, Special Commissioner as .hereinafter set forth, party -of the first part and the Federal Land
Bank of .Baltimore, ~Id. party of the second part:
Whereas, default was made in the payment of a certain
n1ortgage dated Feb. 18th, 1925 from Forrest Guthrie and
wif.e to the said party of the second part, of record in the
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·Clerk's Office of Buckingham County, in Deed of Trust Book
#1, page 145, whereby a certain tract of land in Curdsville
District of Buckingham County, Virgirll:a, containing five hundred acres more or less was bound for the payment
page 5 r of the mortgage debt of $5,000.00, and a certain
chancery suit was instituted in the Circuit Court of
Buckingham County by the said Bank against the said Guthrie
et als; and,
Whereas, by decree in the said suit, entered at the March
Term, 1933, by the said Court, the said party of the first part
was appointed a Special Commission~r for the purpose and
directed to sell the said land by public auction, and after certain advertisements and upon certain terms and conditions
therein set forth; and,
Whereas, after complying in all respects with the terms of
the said decree, the said party of the first part offered the
said land for sale by public auction in front of the Court
House of Buckingham County, on the 1st day of May, 1933, at
which sale the said party of the second part made the .last
and highest bid therefor, to-wit: $2,500.00, and the land was
knocked out to it at that price, and the said sale being reported to the said Court at its May term, 1933, the said sale
was ratified, approved and confirmed by decree entered in
the aforesaid suit, and the same d-ecree provided that the
purchaser do pay the costs of suit, sale and taxes, and appointed the said party of the first part a Special Commissioner for the purpose and directed him to convey the said
land to the said party of the second part upon such payment
being IU.ade; and the said party of the second part has ·now
paid said sums to the said party of the first part;
NOW THEREFORE, THIS DEED WITNESSETH, that
for and in consideration of the premises and in obedience
to the said last mentioned decree, the said party of the first
part doth gTant, bargain,. sell and convey unto the said party
of the second part, with special warranty, all of that certain
tract or parcel of land aforesaid, containing five hundred
( 500) acres, be the same more or less, at Rosney
page 6 ~ Station, lying on both sides of the Dillwyn-Rosney
·
road and the C. & 0. Railway, adjoining the lands
of Hardiman, the Charlton estate, the Smith estate, Alex
Marshall, the rest of the Rosney lands and others, and being
fully described by met-es and bounds, courses and distances in
the aforesaid mortgage of record in D. T. B. #1, p. 145, to

The Fsd; Land Battk of

Baltimore

V:•

C,

s. Hubard.

whieli referttllce is her~by mad~ for a tttore complete
tion of the land hereby ctltlveyetl
Witti~ss the fallewing- signature !Uid st!al~
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deserip~

JOHN B. BOATWRIGHT, (Seal)
Special Coltllnissiuner.
State of Virginia,
County of Buckingham;

.
to~wit:

I; Gr~~e )3o~twright~ a nota~y pubHc in and for the ·_doulity
aforesaid, in the said State; do. hereby certiff that. Jo~n B.
BoB:tw~ight; whose n!lme as Special Cominissioner is s~_gned
to the foregoing writing, be.aring date on the 1st d~y of J"une,
l9~3; p~rsonall;r. appeared be£ore me in my said Cobnty and
acknowledged the same.
1\fy comm~ssion expires ~arch 14th, 1935~
Given under my hand this 1st da~ of june, 1933.

GttACE BOA'rWR!G:iiTi.

Notarf Pubic.

. Endorsed on back:· $2.50, clerk ;s fee and com t £ee, tendered
1ne and refused june 30, iggg.
·

. CARR:t.E S. trttBARi>;

Clerk.

.ANSWER.
: .. Th~ a11s\ver. ol C.. S. ~uha~df ~lerk of J4e Cl.rcuit CoU:rt of

~uc_ldng~am Coupty, Vi~gin\a, .~o a petition £or ma~damus
.fil~d aga;tnst her 1n the Chrcu1t Cqurt. o£ t~e Count)r of ~~ck
ingham by the tfederai Land :aank of Baltimore, Plaintiff.

· page
swer~

7~

This :Respon<;"lent .i~ answer ther~to, 9r tq so much
thereof as she is ad'tTised is material she should ananswers and says t

i. That tl~e allega;Hons contained in the :first numbered
paragraph ,of th~ peti.tion are true. . . . .
.
2. '!'hat the allegations contained in the second numbered
.
pa_ragraph of the peti.tion are tr:ue. .
3. Tha~ th~ all~gati9ns contained in the third numbered
paragrap!~ .of th~ petition are true. .
.
.
.
.
4• .(a) That ~he _allegation~ contained in the fourth numbel~~d p~ragr~ph 9f the petition are true_;
.
(b) That this Respondent is informed and believes and
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therefore avers that no tax was assessed ()r paid for the recordation of the aforesaid mortgage.
5. That the allegations contained in the fifth numbered
paragraph of the petition are true.
6. That the allegations contained in the, sixth numbered
paragraph of the petition are true.
7. That the allegations contained in the seventh numbered
paragraph of the petition are true.
.
8. That the allegations contained in the eighth numbered
paragraph of the petition are true.
9. That the allegations contained in the ninth numbered
paragraph of the petition are true.
10. That the allegations contained in the tenth numbered
paragraph of the petition are true.
11. · That the allegations contained in the eleventh numbered
paragraph of the petition are true.
12. (a) That the allegations contained in the twelfth numbered paragraph of the petition are true;
(b) That this Respondent is informed and believes and
therefore avers that the tax described in the aforesaid para.graph of the petition is levied by Section 121 of the
page 8 ~ Tax Code of Virginia at the rate of twelve cents on
everv hundred dollars or fraction thereof of the
consideration of the aforesaid deed or the actual value of the
land conveyed, whichever is greater, and that the consideration of the aforesaid deed is two thousand five hundred dollars, which sum is also the value of the land conveyed by the
aforesaid deed;
(c) That this Respondent is informed and believes and
therefore avers that the aforesaid section 121 of the Tax Code
of Virginia is a valid statute and represents a constitutional
exercise of the taxing· power of the General Assembly of Virg·inia.
13. (a) That the allegations contained in the thirteenth
·paragraph of the petition are denied;
(b) That this Respondent is informed and believes and
therefore avers that the tax imposed by Section 121 of the Tax
Code of Virginia upon the deed described in the :Petition does
not constitute a substantial burden upon any power conferred upon the Government of the United States by the
States;
(c) That this Respondent is informed and believes and
therefore avers that the Congress of the United States has in
the Federal Farm Loan Act of July 17th, 1916, c. 245, sec. 26
· (39 Stat. 380, 12 U. S. C. A., sec. 931) granted the Commonwealth of Virg·inia the rig·ht to exact the tax prescribed by
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Section 121 of the Tax Code of Virginia upon the deed described ~n the petition.
14. That the allegations contained in the fourteenth numbered paragraph of the petition are denied; but that on the
contrary your Respondent is informed and believes and therefore av-ers that pursuant to Section 122 of the Tax Code of
Virginia she properly refused to admit to record the deed de. scribed in the petition without the payment of the tax thereon
prescribed by Section 121 of the Tax Code of Virginia.
And thus having fully answered the petition this· Respondent prays that the peremptory writ of mandamus prayed for
by the Plaintiff be denied, and that the petition be dismissed,
and for judgment for her costs in this behalf inpage 9 } curred.

C. S. HUBARD,
Clerk of the Circuit C'out't of Buckingham Oounty,
Virginia, Respondent.
W. W. MARTIN,
HENRY R.. MILLER, JR.,
Counsel for Respondent.

I

I

State of Virginia,
Count of Buckingham, to-wit:
I, P. H. ~Ioss, a Com. in Chancery in and for the County
and State aforesaicl, do certify that on this 24th day of July,
-1933, in my said County and State, came 0. S. Hubard, personally known to me to be the Olerk of the Circuit Court of
Buckingham County, Virginia, and being sworn deposes and
says that the facts and allegations contained in the aforesaid
answer where made from her own knowledge are true, and
where made upon information derived from others, she believes them to be true.
Given under my hand this 24th day of July, 1933.

P. H. MOSS,
Commissioner in Chancery of the Circuit
Court of Buckingham Co.
ORDER.
This day can1e the Plaintiff and :filed its petition for a mandamus, proving due and proper notice of its said motion. And
it being· stated to the Court that the defendant desires ten days
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in which to file an answer to the said petition; this case is
dockete<l: and continued for ten days with leave. to the defendant to file an answer within that time.
Charlotte C. H. V a.
July 18th, 1933.
To Carrie S. Hubard, Clerk: ·
Enter the foregoing as a vacation order.
ROBT. F·. HUTCHESON, Judge.
ORDER.
page 10 ~

This cause came on this day to be heard in vaca·tion by consent upon the petition of the Plaintiff!'
the answer of the Defendant, and the stipulation of facts
agreed upon between the parties by their respective attorneys,
which stipulation is made a part of the record herein, a.nd
was argued by counsel. Upon consideration whereof the court
is of opinion that the petition is without merit and that the
peremptory writ of mandamus sh.ould be denied.
It is therefore ordered that the peremptory writ of mandamus prayed for by the Plaintiff be denied, the petition dismissed, and that the Defendant do recover of the Plaintiff her
costs in this behalf expended.
And to this action of the court the Plaintiff, by counsel, excepted, and expressed an intention of applying for a writ of
error and supercedeas & thereupon the execution of this order is suspended for sixty days to permit the presentation
of a petition for a writ of error to the Supreme Court of Appeals and the plaintiff being the F·ederal Land Bank of Baltimore no bond is required.
Enter

ROBT. F. HUTCHESON.
BILLS OF EXCEPTION.
Be it remembered, that upon the trial of this case, the plaintiff, to maintain the issue joined on its part tendered a cer~
tain writing as follows, to-wit:

The Fed. Land Bank of Baltimore
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UNITED STATES (SEAL) OF' AiviERICA
TREASURY DEPARTMENT
Washington
May 29, 1933.
Pursuant to the provisions of Section 651, Chapter 17, Title
28 of the United States Gode (Section 882 of the Revised Statutes of the United States), I hereby certify that the
page 11 ~ annexed are true typed copies of the letter dated
August 11, 1932 to Hon. Peyton R. Evans, General
.counsel, Federal Farm Loan Board, Washington, D. C., from
C. ~I. Charest, General Counsel; Letter dated September 27,
1932 to Hon. Peyton R. Evans, General Counsel, Federal
Farm Loan Board, Washington, D. C., from David Burnet,
Commissioner.
-...
On file in this D·epartment.
(Seal)
IN WITNESS WHEREOF, I have hereunto set my hand,
and caused the seal of the Treasury Department to be affixed,
on the clay and year first above written.
By direction of the Secretary of the Treasury:
F. A. BIRGFELD,
Chief Clerk, Treasury Department.
TREASURY DEPARTMENT
Bureau of Internal Revenue
WASHINGTON
.August 11, 1932.
Hon. Peyton R. Evans,
General Counsel,
~Federal Farm Loan Board,
Washington, D. C.
My dear 1\tir. Evans:
Reference is made to your letter of August 5, 1932, relative
to the taxibility of conveyances under section 725 of the Revenue Act of 1932 where such conveyances are executed by a
sheriff or <;>ther officers to Federal Land Banks.
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The general rule is that conveyances of real property executed by a sheriff, referee, or commissioner, to a mortgagee
who bids in the· property at foreclosure sale to satisfy a mortgage lien is subject to the stamp tax on deeds of conveyance
imposed by Schedule A-8 of Title VIII of the Revenue Act
. of 1925, as added by Section 725 of the Revenue Act
·
·
page 12 ~ of 1932.
·
Substantially the same provisions of law were
embodied in Schedule A-7 of Title XI of the Revenue Act of
1918. While the latter law was in force one of my predecessors in office had occasion to consider the taxibility thereunder
of a sheriff's deed to property taken by a Federal Land Bank.
.After quoting the terms of section 26 of the Federal Farm
Loan Act, he reached the following conclusions, viz:
''The present case_ involves the question of liability to
stamp ta_;x of the sheriff's deed taken by a Federal Land Bank
pursuant to the foreclosure of a first mortg_age held by such
Bank. As a matter of practice it appears that a Land Bank
never bids in property for an amount in excess of the mortgage debt, plug interest thereon and the expenses of the foreclosure ~ale. Under such circumstances any stamp tax .on
the sheriff's deed would of necessity be paid out of the capital, reserve, surplus or income of such Bank~ which are specically exempted from Federal taxation by t:::>ection 26 of the
Federal F'arm Loan Act (supra). The sheriff's deed taken
by the Land Bank is, therefore, not subject to the tax imposed
by Schedule A (7) of the Revenue'Law."
Hon. Peyton R. Evans
General Counsel,
Federal Farm Loan Board.

-2The letter of August 16, 1921, addressed to the Federal
·Farm Loan Board by Deputy Commissioner F. G. Matson, of
which you enclosed a copy, was based upon the ruling·of this
office quoted above. This ruling is deemed to be as applicable
under the present stamp tax law as under the Revenue Act
of 1918 and if you will so advise the collector with respect
ot the transaction to which you refer there will probably be
no further difficulty.
Respectfully,
C. M. CHAREST,
General Counsel

The Fed. Land Bank of Baltimore v. C. S. Hubard.
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TREASURY DEPARTMENT
Washington
SEP 27 1932

Ron. Peyton R. Evans,
General Counsel,
Federal Farm. Loan Board,
Washington, D. C.
·My dera 1\fr. Evans:
Reference is made to your letter of September 15, 1932,
relative to the affi..,dng of the necessary stamps to voluntary
conveyances given to a Federal Land Bank by borrowers in
extinguishment of their mortgage liability.
Schedule A-S of Title VIII of the Revenue Act of 1926; as
added by section 725 of the Revenue Act of 1932, impose a
·stamp tax on instruments whereby any lands, tenements, or
other realty are conveyed to the purchaser.
You state that the voluntary conveyances in question are
taken by the banks only in cases where foreclosures have been
ordered and 'vhere banks will proceed to prosecute a foreclosure action unless a deed is given;· that the mortgager, under
such circumstances, is both unable and unwilling to pay for the
necessary stamps, and that, as a consequence; the stamp tax,
·if paid, \voulcl fall upon the bank.
Inasmuch as the stamp tax, under the circumstances recited,
'vould, if collected, have to be paid by the Federal Land Bank,
it is my opinion, in view of its exemption from Federal taxation by specific provision of la,v, that no documentary stamps
need be affoxed to the conveyances in question.
Respectfully,
DAVID BURNET,
Commssioner.
But the defendant by counsel objected to the introductiony
of the said paper writing and the Court sustained the objection and struck it from tl1e record. To which action of the
Court in striking the said paper writing from roopage 14 ~ cord, the plaintiff by Counsel excepted and tenders
this, its bill of exceptions #2 and prays that the
same may be sig·ned, sealed and made a part of the record in
this case, which is according done this lOth day of November
1933.
ROBT. F. HUTCHESON Judge (Seal)

---------
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Be it remembered that at the trial of this case at the October term, 1933, of the Circuit Court of Buckingham County the
plaintiff and defendant agreed upon a stipulation as to the
facts in this case, which stipulation of fact was reduced to
writing and signed by Counsel for the plaintiff and defendant, a copy of which is here.to attached as a part of this bill
of exceptions, a jury 'vas waived and all matters of law and
fact 'vere submitted to the Court and the plaintiff on its part
·submitted argument and cited authority to maintain the is. sue joined on its part and contended:
FIRST: That the Federal Land Bank of Baltimore, under
the provisions of the Federal Farm .Loan Act, may be used
as a depositary of public money and is a financial agent of tho
United States Government and that, as such it is exempt from
any and all forms of federal, state, municipal and local taxation, except insofar as it has been expressly made subject to
such taxation under the la,vs of the United States .
.SECOND : That the Federal Farm Loan Act under which
·the Bank was organized and chartered has expressly exempted
from taxation its capital, reserve, or surplus and the income
derived therefrom ; that any money paid as a tax in connection
with the recordation of a deed made to the Bank must be paid
from the capital, reserve, or surplus (or income derived therefrom) of said Bank; and that the tax sought to be exacted by
the State of Virginia is, therefore, within the expage 15 r press exemption of the statute.
THIRD: That the Federal Farm Loan Act has
conferred upon the State· of Virginia the right to exact taxes
upon real estate acquired by the Bank under the provisions
of the Act, but has not conferred upon the State the right
to collect any other form of tax against the Bank or its property.
FOURTH: That a deed is not real property, but even if it
'vere real property, the State of Virginia would be without
power to exact the tax sought to be imposed since under the
laws of the State of Virginia real property is subject to local
taxation only and may not be subjected to taxation by the
State. The provision of the Federal Farm Loan Act reserving to the states the right to impose taxes upon real property held, purchased or taken under the provisions of tho
Act did not give to the Stat-e of Virginia any rights denied it
under its own constitution and laws. The effect of the provision in the Federal Farn1 Loan Act 'vas to grant to the states
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the rig·ht to impos~ such taxes if under their own laws they
had such pow:er.
:FIFTH: That it is necessary that the Bank record its deed
in order that its title may be protected and preserved; that
the Bank is therefore, entitled to have such deed admitted
to record upon payn1ent of the required recordation fees and
without payment of any tax.
But the Court decided the matter. adversely to the plaintiff
and dismissed the petition, to which action of the Court in refusing to grant the prayer of the plaintiff and in dismissing
the petition, the plaintiff by counsef excepted and tenders this,
its bill of exceptions No. 1 and prays that the same be signed,
sealed and n1ade a part of this record, which is accordingly
done this lOth day of November 1933.
All of which the Defendant by .Counsel had notice.
ROBT. F. HUTCHESON Judge
page 16 }-

(Seal)

In the Circuit Court for Buckingham County,
Virginia.

The Federal Land Bank of Baltimore, a corporation, Plaintiff,
vs ....
C. S. Hubard, Clerk of the Corcuit Court of Buckingham
County, Virginia, Defendant.
·
·
STIPULATION.
It is hereby stipulated and agreed between the parties by
their respective attorneys that this case be and it is hereby
submitted to the Judge of this court, without a jury, for decision and judgment by him, upon the petition of the Plaintiir
and answer of the ·Defendant and on the following agreed
statement of facts:
1. That the Plaintiff, The Federal Land Bank of Baltimore,
is a corporation organized and chartered on the 24th day of
March, 19'17, under an Act of Congress of the United States,
approv~d on the 17th day of July, '1916, cited as the "•Federal
Farm Loan Act''.
2. That the following is a correct statement of the amount
. and ownership of the capital stock of said corporation as
shown by its books on the 30th day of June, 1933:
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Amount of stock owned by the Government of
the United States of America ............. $ 6,728,67Q~oo
Amount of stock oWn.ed by the National Farm
· ·
Loan Associatipns within the Second Fed- eral Land Bank District. . . . . . . . . . . . . . . . . . 3,030,535.00
·Amount of stock owned by individual borrow. ers in the Island of Puerto Rico. ~ . . . . . . . . .
~88,055.00
Total. . . ................. $10,447,260.00
· 3. That The Federal Land Bank of Baltimore, during the
years hereinafter indicated, has, through the foreclosure of
mortgages executed in its favor under the provisions of said
Federal Farm Loan Act, acquired title to the following
number of farms located in the State of Virpage 17 ~ ginia :
January 1, 1927 to Deceml;>e~ 31, 1927, inclusive- 21 farms
January 1, 1928 to December 31, 1928, 'lnclusive- 30 farms
January 1, 1929 to December 31, 1929, inclusive- 54 farms
January 1, 1930 to December 31, 1930, inclusive- 75 farms
January 1, 1931 to December 31, 1931, · inclusive- 97 farms
January 1, 1932 to December 31, 1932, inclusive-183 farms
January 1, 1933 to June
30, 1933, inclusive-115 farms
Total. . . . ................ 575 farms
4. That deeds to said farms have been delivered to said.The
Federal Land Bank of Baltimore and have been admitted
to record in the offices of the clerks of the counties in which
the lands conveyed by such deeds were located and the tax
imposed by the State of Virginia upon the recordation of
deeds has, in these instances, been paid under protest, but said
The Federal Land Bank of Baltimore is making no claim for
a refund of said amounts at this time.
5. That on the 18th day of February, 1925," under the provisions of said Farm Loan Act, the Plaintiff loaned to Forrest
Guthrie and Mary Guthrie, his wife, the sum: of Five Thousand ($5,000.00) Dollars, evidenced by the promissory note of
said Forrest Guthrie and ~iary Guthri-e, his wife, in said
amount of :F'ive Thousand ($5,000.00) Dollars, dated on the
18th day of F-ebruary, 1925, and Plaintiff secured the re-payment of the same by taking a mortgag-e on 491.56 acres of land
· in Cu:rdsville ~{agisterial District, County of Buckingham,
State of Virginia.
6. That said mortgage was admitted to record in the Office of the Clerk of said County in T. D. B. No. 1, Page 145,'
on the 17th day of March 1925.
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7. That all· of the transactions· and acts in connection with
the making of said loan to said Forrest Guthrie and Mary
Guthrie, his wife, and the taking of security therefor, were in
strict compliance with, and in pursuance of, the provisions of
:the aforesaid Federal Farm Loan Act.
·
8. That subsequent to the execution and recordapage 18 ~ tion of said mortgage, said Forrest Guthrie and
· Mary· Guthrie, his wife, became in default and
Plaintiff, as it had a right to do under the terms and conditions of the said mortgage, at a meeting of its Executive Committee, held on the· 7th day of December, 1932, declared due
and payable the whole of the debt secured thereby.
9., That thereafter, at the First February Rules, 1933,
Plaintiff instituted its suit in this Court for the foreclosure
of said mortgage.
10. That by decree entered, at the March Term, 1933, in
said suit, the land conveyed by said mortgage was ordered to
be sold for the satisfaction of the debt due your Plaintiff and
John B. Boatwright and I. P. 'Vhitehead were appointed Commissioners for the purpose of making such sale.
11. That after advertisment in aooordance with said de.cree, and after expiration of the period of redemption, the said
land was offered for sale at public auction in front of the
.Court House of Buckingham County on the 1st day of May,
1933, and at said sale your Plaintiff became the purchaser of
said lands for the SJ:tm of T'yo Thousand, 1Five Hundred ($2,500.00) Dollars, the said sum pei~g the highest and best bid
offered.
12. That the said saie was duly reported to the said ·Court
at. its lviay Term, 1933, and was .then, by another decree entered in ~a.icl m~use at said May Term, 1933, ratified, approved
and confirmed and, in accordance with the provisions of said
last mentioned decree, said John B. Boatwri&"ht, Special Commissioner, on the 1st day of June, 1933, executed to your
Plaintiff a deed conveying the said land with special war. ranty of title. The origina~ of said deed, marked ''exhibit .A'',
has been filed with the petition in this cause, reference to said
deed being here made.
13. That on the 30th day of June, 1933, Plaintiff presented
the said deed for recordation to the Defendant with the sun1
of Two Dollars a~d Fifty Cents ($2.50) to cover payment
of the following items:
page 19
·

~

Clerk's Recording Fee-$1.50
Commissioner's Fee- 1.00
Tot~l.

. . ........... $2.50

-----~
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and claims that upon the payment of said fees it was entitled
to have said deed admitted to record in the office of the Defendant.
·
14. That said Defendant refused to accept the said deed
for recordation upon payment of the aforesaid sums, without payment of the ad<;litional sum of Three ($ROO) Dollars as
a tax levied under Section. 121 of the Tax Code of Virgiiria,
at the rate of twelve cents (l2c) on every One Hundred
($100.00) Dollars, or fraction thereof, of the consideration of
the aforesaid deed, or the actual value of the land conveyed,
whichever is greater, which said consideration is agreed
upon as representing the actual value of the land conveyed
by the aforesaid deed.
·
15. Upon the above facts, if the Court is of the opinion that
the Plaintiff is entitled to have its said deed recorded upon
payment of said recording and commissioner's fees, and without payment of said tax, then the judgment is to be entered
in favor of the Plaintiff directing· the said Defendant to ad-·
mit said deed to record upon payment of said recording and
commissioner's feeB. but if the Court is of the opinion that the
·Defendant is entitled to collect the said tax prior to accepting said deed for recordation, judgment should be entered for
the Defendant in accordance with such finding, and both the
Plaintiff and Defendant reserve the right to take an appeal to
the Supreme Court of Appeals of Virginia.

I. P. WHITEHEAD,

F. M. LAYNOR,
JOHN B. BOATWRIGHT,
~ttorneys for Plaintiff.

W. W. MARTIN,
HENRY R. MILLER, JR.,
Attorneys for Defendant.
page 20 ~ I, Carrie S. Hubard, Clerk of the Circuit Court
of Buckingham County, hereby certify that the
foregoing is a true copy of the record in the case of the Federal Land Bank of Baltimore vs. C. S. Hubard, Clerk of the
Circuit Court of Buckingham County, and I further certify
that the notice required by law was duly given to the Attorney
for the Defendant.
Given under my hand this 22nd day of November, 1933.
Teste:
CARRIE S. HUBARD, Clerk.
A Copy-Teste:
M. B. WATTS, C. C.
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