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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record 2189
JAMES W. REED, Plaintiff in Error,

ver.~us
ALBERT T. CHURCH, Defendant-in Error.

PETITION ~.,OR. WRIT OF ERROR AND
8UPERSEDEAS.

To the Honorable Chief J1tstice and Just-ices of the Supreme
Court of .Appeals of Virginia:
· Your petit"ioner, James W. Reed, respectfully represents
that he is aggrieved by a judgment entered on the 28th day
of April, 1939, by the Circuit Court of the City of Norfolk,
Virginia, in favor of Albert T. Church against your petitioner for the sum of $8,750.00, with interest thereon from
thP. 23rd day of February, 1939, until paid.
The transcript of record, together with the original exhibits in this case, are herewith presented.
In event writ is granted plaintiff in error desires to adopt
this p~tition as his opening brief. A copy thereof was delivered to counsel for Albert T. Church on the 29th day of
,Tune, 1939.
The parties will be designated in this petition as they appeared in the lower court.
·

,,.
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*FACTS.

On October 16, 1923, Albert T. Church became unconscious
and rP.mained in that condi~ion until November 15th or 16th
of the same year.
\
Dr. James W. Reed was called in and, at the request of
Mr. Church's wife, undertook the treatment of the patient.
Dr. Reed is, and has been since the year 1912, a general
practitioner of the City of Norfolk. He received his academic .
training at the College of William & Mary and his medical ·
training at the Medical College of Virginia, from which institution he was graduated in m11dicine in 1912. During the
summel" of 1910 he attended the Medical College of the -University of Chicago taking certain special courses. Upon
graduating from the Medical College of Virginia he received
an appointment as interne at the St. Vincent's Hospital and
since completion of this service has engaged in the general
practice of medicine in Norfolk. "While Dr. Reed has never
hel.d himself out as· a specialist in the treatment of syphilis
he did become particularly interested therein during the
early years of his practice and has. had occasion to treat
numerous eases since then (R., p. 230). During the year
1926, he visited -the mP.dical centers of Vienna. Berlin and
Munich ;where he attended clinics and lectures, illustrated by
motion pictures, and visited various hospitals· to observe the
most advanced treatment of yari_ous diseases, including·
syphilis. During the year 1935 he prepared a paper entitled
"The Treatment and Romance of Syphilis" to be presented
to laymP.n in furtherance of the anti-syphilitic campaign
which the Public Health Service was then just launching (R.,
pp. 222, 254, 280) .
Upon being called to attend Mr. Church, Dr. Reed performed the usual tests-urinalysis, blood-Wasserman, the latter havin~ shown negative. After a conference between
3" Mrs. Church *and Dr. Reed, Dr. W. R. Newcomb, an
outstanding diagnostician of Norfolk, was called into
QOnsultation. Dr. Newcomb performed a spinal puncture
which was shown under laboratory analysis to be positive and
resulted in his dia~;nosis that l\fr. Church was a victim of
cerebro spinal syPhilis.
Dr. Newcomb's ability and reputation as a diagno'stician.
is conclusively shown to be outstanding- in this community
(R.. pp. 197, 323). His qualifications as such were not questioned by the plaintiff.; counsel for plaintiff admitting in
open court that _the medical profession ·was amply justified in
accenting and acting upon his :findings without question (R.,
p. 328).
.
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Mr. Church's condition was so critical that on thirteen
different occasions during the thirty days of his unconsciousness it was ,necessary to drain his spine to prevent convulsions .. Dr. Reed performed this service and in addition administered two injections of neosalvarsan or 606, it being the
best treatment of syphilis in general use at that time. .
, After thirty days of coma, Mr. Church regained consciousness and subsequently several injections of neosalvarsan, uot
more than three under any aspect of the evidence, were administered. No further treatments of an anti-syphilitic nature were given at that time (R., p. 194).
From late· November, 1923, until August 14, 1937;. Mr.
Church apparently enjoyed good health. His vision remained
unaffected until the year 1930 when he experienced some difficulty in reading, and called at the G. L. Hall Optical Company where he was fitted with reading· glasses. With the
aid of these glasses he was able to do fine and exacting mechanical work as a machinist in the Norfolk Navy Yard.
*This condition continued· until Saturday, August 14,
4•
1937. This was a hot day and whilP. Mr. Church was
awaiting a street car he fell out or fainted; upon regaining
consciousness he waR driven to the emergency room of St.
Vincent's Hospital. _He received treatment and thereafter
returned to his home and called in Dr. Reed who~ as stated,
had treated him during the year 1923 when he suffered the ·
unconscious period continuing for thirty days. At that time
Dr. Reed found him confined to his bed with a violent headache and a pronounced in~ohereuce of speech; he took his
blood pressure which was slightly elevated, and gave a prescription. On the following day blood was taken for a Wadserman test, the result being negative.
Determining from the past history of the case and the present symptoms that Mr. Church was still suffering from
cerebro spinal syphilis, Dr. Reed administered the first of
what was intended to be a series of injections of tryparsamide
alternating with bismuth. He administered an injection on
August 20, another on August 24, and another on August 29 ;
on the occasion of the last visit Mr. Church complained that
his eyes were getting "a little blurry" (R., p. 123).
Tryparsamide i~ a drug with an arsenic base developed by
the Rockefeller Institute of _Medical Research especially for
thP. treatment of cerebro spinal syphilis (R., p. 217) and
manufactured by Merck & Company under a license. There
are two schools of medical opinion as to "its continued use
after. viRual disturbances become apparent, the one being
that while its continued usP. is not contra-indicated the physician administering the treatment should thereafter proceed
/
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with caution (R., p. 2-99), and the other that tryparsamide is
of great value in arresting the impairment of vision caused
by the disease and upon such beeoming apparent *during
5* treatment, tryparsamide should be continued with increased intensity (R., pp. 340, 342), that in any event,
reg·ardless of its effect on the eyes, it is better to continue
the treatment in an effort to preserve the patient's sanity
(R., p. 342).
From this point the evidence sharply diverges .. According to the testimony of Mr. Church, Dr. Reed thereafter administered eight injections of one gram each of tryparsamide
(the minimum dose) at intervals varying· from four to five
days apart, continuing through to October 3, 19-37, when the
last injection was administered.
The testimony of Dr. Reed shows his first injection was
one gram of tryparsamide, the second was one cc of bismuth,
the third one gram of tryparsamide and the fourth was bismuth. It is pertinent to note that Dr .. Reed's testimony as
to visits and the treatment administered was from reference
to his day book kept in the course of his practice (R., p. 211).
It was on the occasion of this fourth injection that Mr. Church
first complained of the blurring· of his vision. Thereupon
Dr. Reed immAdiately ceased the tryparsamide and subsequently administt~red bismuth which has no arsenic content,
alternating· with marphasan. which is similar in all respects
to neosalvarsan heretofore mAntioned and has an arsenic
content of approximately one-third of that of tryparsamide
(R., p. 252), at intervals from four to five days apart, through
October Hrd.
On September 11, 1937, Mr. Church called upon Dr. Eaton,
an optometrist, who determined that the field of vision of his
right eye was 5/10 while that of his left was 5/5, this being·
practically "central vision" (R., p. 71 ). On October 20, 1937,
he called upon Dr. Buchanan, an optometrist, who determined
that his field of vision at sixteen inches was 1112 inches,
6* and a.t •sixteen feet was 10 inches. At sixteen feet within
the radius of 10 inches, his vision was 20/80 or onefourth normal (R., pp. 77-78). On October 4, 1937, October
16. 1937, and December 15, 19-38, he called upon Dr. Diehl, an
eye specialist, who confirms the findings of Doctors Eaton
and Buchanan. Dr. Diehl prescribed a treatment necessitating
daily injP.ctiom; which were administP.red by Dr. Reed commencing Tuesday, October 5, and continuing through Sunday,
October 10th.
Later ]\fr. Church called at the Johns Hopkins Hospital
in Baltimore. however his vision has remained restricted.

.Tames W. Reed v. Albert T. Church
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This action at law was thereafter instituted by the plaintiff to recover damages for loss of vision alleged to have
been caused by negligent treatment administered Jiy defend-

ant.

ASSIGNMENT OF ERRORS.
(1) ...i\.fter the jury had returned their verdict the defendant moved the court to set aside the verdict upon the ground
that the same was contrary to the law and the evidence. But
the court overruled the said motion and entered up judgment
in favor of the plaintiff against the defendant, to which action the defendant excepted, and assigns this action and ruling· of the court as error.
·
( 2) The court erred in admitting into the evidence, over
the objection of the defendant, plaintiff's Exhibit No. 1.
(3) The court erred in giving, over the objection of the
defendant, plaintiff's instructions A, B and P-5, in refusing
to ~ive defendant's instructions Nos. 1, 2 and 3, as offered,
and in refusing to give defendant's instructions Nos. 5, 6,
6-A. 11 and X.

7*

~ARGUMENT.
The General Law of the 8'libject.

BeforP. discussing the Assignments of Error, it might be
well to quote certain fundamental principles of law laid·

down by this Court as applicable to actions against physicians
for malpractice. .
·
In Hunter v. Ritrrou.qhs, 123 Va. 113, the court stated, page

136:

9

* ''that as to· what is or is not proper practice· in examination and treatment, or the usual practice and treatment, is a question for experts, and can be established only
by their testimony. * * * ''
•

And at page 142:
''It is true that if the· proof leaves it equally probable
tl1at the bad result complained of may have been due to a
causP. or causes for which the defendant was not responsible
as to a cause or causes for which he was responsible; the
1>laiutiff cannot recover.''

Suprell)e Court of Appeals of Virginia.
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In Fox v. }!ason, 139 Va. 667, the court stated, page 670:

"A physician attending a patient is bound by his contract,.
unless otherwise provided, to possess and to bestow upon
the case such reasonable and ordinary skill and diligence
as physicians p1·actising in similar localities and in the same
general line of practice ordinarily exercised · in like cases,
time and locality being taken into account.''
..And at page 671 :

.

· '' .A. failure to cure is not enough in itself to raise an infer,mce of negligence in the diagnosis and treatment
adopted.'' "' "' ~

'' • • ~ The mere failure to e:ffect a cure does not even raise
a p:,;esumption of a want of proper care, skill and diligence.''

.

.

And at page 672 :
'' The doctrine of res ipsa loquitur has no application and
negligence must be proven.''

s•

•rn Henley. y. Mason, 154 Va. 381, the court stated,
page 384: ·
·

· "It ii; also a well settled rule of law that unless the doctrine of res ipsa loqu,itur is clearly applicable, then the standard for the measure of the skill exercised by the physician
· or surgeon is not to_ be left to the. whim or caprfoe of a jury
upon non-.expert evidence, but is to be shown or judged by
_the testimony of medical experts of good standing in the
same line of practice. WP-re the rule otherwise, it would open
widP. the avenue of harassment a:q.d subject the medical practitioner to a handicap too hazardous to carry."

In its latest expression on the subject, United Denti.~ts v.
Brvan. 158 Va. 880, the court states, page 884:
'' A physician is not required to exercise the highest degree of skill and diligence possible, in the treatment of an
injury, unless he has by special contract agTeed to do so. In
the absence of such special contract, he is only required to
exercise such reasonable and ordinary skill and diligence
as are ordinarily exercised by the average of the members
of the profession in good standing, in similar localities and
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in the same general line of practice, regard being had to the
state of medical science at the time."
· Ree also: Honaker v. 1Vhitley, 124 Va. 194; Virginia Iron,
eic. Go. v. Odle, 128 Va. 280; Ropp v. Stevens, 155 Va. 304.

FIRST ASS~GNMENT OF ERROR.
That Mr. Church waR suffering from cerebro spinal syphilis
during· October, 1923, cannot be questioned. While plaintiff
disclaims any knowledge of this fact, the diagnosis of Dr.
Newcomb was unquestioned; no evidence to the contrary was
introduced and -plaintiff admits that Dr. Reed and the profession generally would be justified in accepting and -acting
.
upon Dr. Newcomb's diagnosis (R., p. 323).
9*
"'The facts surrounding this sickness are likewise unquestioned. Plaintiff was unconscious for thirty days,_
h~ received thirteen spinal punctures to relieve pressure and
prevent convulsions and for four to five injections of neosalvarsan. Thereafter treatment was discontinued. On Au-.
gust 14, 1937, he fainted on the street.
From this history it was the opinion of every medical expert questioned that during· August, 1937, plaintiff was still
suffering from cerebro spinal syphilis and that Dr. Reed was
justified in treating him therefor (West, R., p. 282, Saunders,
R., p. 305, Kimbrough, R., p. 326). Nor is it questioned that
tryparsamide was then, as now, the prope·r drug for the treatme~t of cerebro spinal syphilis (West, R., pp. 283, 284. Saunders, R., pp. 306-7, Kimbrough, R.; p-. 326, Reed, R., p. 217).
It wa8 on the occasion of the second or third injection of
trypa.rsamide that plaintiff complained of visual disturbances,
whereupon, according to Dr. Reed, the tryparsamide treatments werP. discontinuP.d: Mr. Church maintains they were
continued.
· It is the contention of the defendant that there can he no
rec~very under either aspect of the case.
Ther13 are two schools of medical opinion as to the continued use of tryparsamide after visual disturbances occur.
This waR recognized by the physicians testifying but becomes
particularly clear from a reading of an article by Leo J.
Mayer, M. D., accompanied by a discussion by two other physicians., appearing in the November 27, 1937, issue of the
,Tournal of the American Medical Association and introduced
into evidence bv the plaintiff as his Exhibit No. 17. After a
review of his studies Dr. Mayer concludes:
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10:11:

*'' Conclusions.

"From observation of 155 patients with various types of
syphilis of the~ceutral nervous system, treated with tryparsa.mide and under 1·igid ocular control for a reasonable period
of years, the following conclusions may be drawn:
'' 1. Subjective reactions are not infrequent but are often
due to suggestion.
'' 2. .Severe objective signs of damage to the optic nerve
occure infrequently with reasonable ocular control.
'' 3. Of patients treated with tryparsamide, the percentage
of those benefiting so far as the optic nerve is concerned is
far greater than the percentage of those in whom damage may
occur.
'' 4. Patients with optic atrophy due to syphilis should
have the advantage of the use of tryparsamide when the drug
is indicated.''
In the discussion accompanying this article Dr. Cordes of
San !Francisco stated :
"There can be no doubt that the use of tryparsamide carries a certain danger comparable to that encountered in the
use of any p,owerful drug including arsphenamine. That the
optic pathways are vulnerable at times is also conceded, * • ,t';
when symptoms appear, one must assume that the patient
is sentitive to the drug·, and in these cases it must be discontinued or used with a greaf deal of discretion."
vVhile Dr. Lillie of Philadelphia, stated:

,

"No one has definitely proved that tryparsamide or any
other arsenical is neurotropic. * * * If tryparsamide is of
value in arresting, active syphilis of the central nervous system, it should also be of value in arresting active inflammation of the retina, choroid or optic nerve, and the presence
of the latter should be no contra indication of its use."

It is interesting to note that Dr. Kimbrough, the only
syphilologist testifying in this case, subscribes to the school
of thought expressed by Dr. Lillie (R., p. 383), and that ~anv
authorities on syphilis agree with Dr. Lillie and advocate the
continued use of tryparsamide where the eye is involved (R.,
p. 331).

.Tames W. Reed v. Albert T. Church
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*Where competent medical authority is divided as-to
the proper treatment a physician cannot be held liable
in an action for malpractice if the course which he followed
is rooognized by a respectable minority as the proper treatment.
In the malpractice case of Dahl v. TV a,gner (Wash.), 151
Pac. 1079, the court at page 1080 expressed this rule, as follows:
"It has been the uniform holding of this court that wher.e
doctors of equal skill and learning, being in no way impeached
or discredited, disagree in opinion upon a given state of facts,
the courts cannot hold a def end ant. in a malpractfoe suit to
the theory of the one to the exclusion of the other. This is
the logic of Brydges ,,. 011,nnin,qham, 69 Wash. 8, 124 Pac. 131.
It is enough if the treatment employed 'have the approval
of at least a respectable minority of the medical profession
· who recognized it as a proper method of treatment.' Lorenz
v. Booth. 147 Pac. 31. The reason is obvious. A. man who
is called· upon to exercise professional judgment is bound
only to the exercise of reasonable skill and learning and
dilig·ence. 'He is not liable for mistakes if he uses the method
recognized and approved by those reasonably skilled in the
profession.' ''

In Duckworth, et al. v. Bennett (Pa.), 181 Atl. 558, at page
559. the court stated:
"Where competent medical authority is divided, a physician
will not be _held responsible if, in the exercise of his judgment, he followed a course of treatment advocated by a considerable number of his professional brethren in good standing in his community."
In De Bruine v. Voskitil (Wis.), 169 N. W. 289, a.t page
290 the court. in reversing the judgment of the plaintiff in
a malpractice case, stated:
"The entire case here rests upon the testimony of a physician to the effect that he would have treated the fracture
in another way. Physicians are not compelled to choose
at their peril between two accepted methods of treatment.
Statements of experts that they would have treated the fracure in some other way are incompetent.''

ro .
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•In Browning v. Hoffman (W. Va.), 103 S. E. 484, at
page 487, the court stated this rule as follows :

"If there are two or more approved methods of treatment,
he may adopt and use the one which, in his honest judgment,.
will be. the most efficacious. 21 R. rC. L., p. 383. He is not_
bound at all hazards to adopt the best method.''
In Maxwell v. Howell (W. Va.), 174 S. E. 553, the above
quoted statement was approved by the court,. as follows, page
554:
"In Browni'ltg v. Hoffman, supra, it was held that, if there
are two or more approved methods of treatment of an injury committed to his care, the surgeon may adopt the one
which, in his honest opinion, will be the more efficacious and
appropriate under all the circumstances, and in such case
he is not liable for any injury resulting from an error in
his judgment, if there be one. He is not bound ·at his peril
to·· adopt the best method.'!

It is an uncontroverted fact from evidence of the case (R.,
· pp. 285, 286, 288, 342) that much must necessarily be left to
the judgment of the attending physician based upon the history of the particular case and the reaction of the patient
rather than subjective ifindings. The foregoing citations of
authority in no wise bind the attending physician to continue
a course of treatment which in his judgment, based on complaints of the patient, should be revised.
Tryparsamide Not Cause of Loss of Vision.
In presentation of his case plaintiff produced five doctors
· of medicine_;_Doctors Bland, Todd, Graves, Seal, Morgan
and Diehl, the last two being specialists in the treatment of
the eye ..
While Dr. Se~I testified that unless used cautiously
13* iltryparsamide might affect the optic nerve (R., p. 185)
and Dr. Graves testified that ''large doses of arsenic
often affect the nerves"' (R., p. 436) not one of the medical
doctors produced by plaintiff testified that in their
opinion the impairment in the vision was caused or was in
· iiny way attributable to the tryparsamide or othe.r- treatment
administered by Dr. Reed.
The plaintiff refrained from asking Dr. Diehl, the one witness who treated his eyes subsequent to the tryparsamide
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injections, his opinion as to the ~ause of the optic n~rve
atrophy.
·
On the other hand the defendant produced two doctors of
medicine, one an eye specialist and the other a syphilologist,
both of whom te.stified that it was their considered opinion that
the loss of vision was caused by an optic · nerve atrophy
br'Ought. o~ by cerebro spinal syphilis.
Dr. Burke, an eye specialist of twenty-five years standing
(R., p. 388) experienced in the treatment of syphilis (R., p.
405) who had- examined the plaintiff's eyes (R., p. 392) testified that he was· thoroughly familiar with the effect of syphilis
on the optic nerve (R., p. 388) that from the history of the
case it was his opinion that the impairment of the vision was
caused by a syphilitic atrophy of the optic nerve (R., p. 390)
.t:bat no significance attached to the fact that the vision remained. n9rrp.aJ for ;fifteen yea.rs after the former treatment
for the disease as the degeneration may be gradual, originally showing no impairment of vision, which may thereafter
appear suddenly (R., p. 391). He compares this happening with that of a. rat gnawing on a taut rope, continuing
3:nd continuing, _until suddenly it snaps (R., p. 391). In his
· opinion tryparsamide should be used '' even in the face
1.4"" of *the atrophy" and has cured many patients who
otherwise would have gone blind (R., p. 394). It was
his opinion that in this case '' the tryparsamide has checked
a possible progressive atrophy which would have gone over
, and resulted in -blindness" (R., p. 396).
Dr. Kimbrough, a specialist in syphilology, a former instructor in this subject a.t tlie University of Virginia and the
director of the Norfolk County Medical Society's· Venereal
Clinic (which had treated 5,000 patients under his direction
since July, 1936, R., p. 322), testified that in his opinion try"'."
parsa.mide injections were proper in the treatment of cerebro
spinal syphilis (R., p. 326) and, would not cause optic nerve
atrophy (R., p. 329) that tryparsa.mide would be beneficial in ·
the treatment of an active syphilis whether accompanied by
optic atrophy or not (R., p. 330) that the deterioration of
the optic nerve from the effe~ts of cere bro spinal syphilis
may continue for years without affecting the vision which
may become impaired suddenly (R., p. 334) that many authorities on syphilis advocate using extraneous active, e.x.tensive. treatments of tryparsamide for syphilis where the
brain or eyes are involved (R., p. 331), this -is the procedure
which he would follow (R., p. 340). ·
The only testimony in apparent conflict with that of Doctors Burke and Kimbrough is that of Dr. Buchanan, an op-
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tometric neurologist. called by the plaintiff, who after testifying as to Mr. Church's range of vision, stated (R., pp. 78-79):
'' Q. Did you look into this man's eyes and make a thorough
examination of them?
"A. I did. I examined his eyes with an instrument we
call a ophthalmoscope which g·ives us a view of the interior
of the eye, just as plain as I see the interior of my hand.
'' Q. When you examined him there, did you see any marks
of syphilis at all!
15:ti:
*" A. None at all.
"Q. What do yon attribute the atrophy to?
'' A. I attribute it to poisoning.
'' Q. Arsenic is poisoning?
.
"A. I found out afterwards that it was probably arsenic
poisoning. I did not know at that time what it was.''

Webster's New International Dictionary defines an optometrist as.'' One who is skilled in or practices optometry'; and optometry as,'' 1. Measurement of the rang·e of vision, esp. by means of
the optometer.
.
"2. a. The employment or subjective and objective mechanical means to determine the accommodative and refractive Rtates of the eye and the scope of its functions in genefal.
b. The employ:i:nent of any means, othe_i' than the use of-drugs,
for the measurement of the powers of vision and adaptation
of lenses for the aid thereof.''

Under the circumstances, and especially in vi~w of Dr.
Buchanan's own admission that he is not a medical doctor or
"M. D." and tloes not treat diseased conditions of the ey~s
... (R., p. 79) but merely fits g'lasses from the "nervous standpoint" (R., p. 76) it would seem extremely doubtful whether
the opinion of Dr. Buchanan can be received as that of an
expert along the lines of the inquiry.
.
However, an exaniination of Dr. Buchanan's testhno~y will
reveal that in point of fact it is not in conflict with that of
either Di·. B1irke or Dr. Kimbrough.
Dr. Buchanan did not deny that Mr. Church was suffering
from cerebro spinal syphilis but merely stated that in examining· his eyes with an ophthalmoscope he saw no '' marks
of syphilis" and the:refore attributed the atrophy to poison-
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ing. Neither Dr. Burke nor Dr. Kimbrough, not any
16• other medical ~xpert testifying in this •case has at any
time sugµ:ested that Church's eyes would .,.show any
"marks of syphilis" or that syphilis germs were present in
the eye. In fact both Drs. Burke and Kimbroug·h state that
the cause of an optic atrophy cannot be determined by an
examination of the eyes (R., pp. 353, 397).
Mr. Church was suffering from cerebro spinal syphilis,
i. e. sypllilis of the brain and spine, and this brain condition
caused an atrophy or deadening of the nerve leading from
the brain to the eye. The absence of syphilis germs or ''marks
of syphilis'' in the eye is the refore understandable and would
not justify the conclusion that the atrophy was caused by any
poisoning other than the poisoning brought on by the presence of syphilis in the brain.
Dr. Buchanan's statement that hP. found out afterwards
that it was probably arsenic poisoning is clearly of no value.
He only examined l\fr. Church on one o~casion, October 20,
19H7 (R., p. 77), and admits that at that time he did not know
what "poisoning" had caused the atrophy. Any opinion which
11e may have thereaft~r formed on information subsequently
rP.ceived is obviously based on hearsay evidence and should
bP. disrei:rnrded.
·
' ' «< * 1: an expert cannot be allowed to give his opinion
based upon statements made to him by parties out of court
and not under oath". Baltimore & 0. R. Co. v. Mawus (U. S.
C. A. 6th Cir.), 294 Fed. 761, at page 762, quoting, from
Rogers on Expert Testimony, (2nd Ed.; p. 113).

In TomlfJ/Wn v. Baoikers, etc. Co. (Minn.), 151 N. W. 180,
Ann. C~s. 1916 A, p. 277 at page 278 the court stated:
"Undoubtedly an expert witness should not be permitt_ed
to give an opinion without giving- the facts upon whieh the
opinion is based, and there should be competent evidence .in
the case tending to prove such facts.''
17ic

Dr. Buchanan's testimony certainly could'not be ,a.construed to be more than a. sc.intilla of evidence. In Virginia the scintilla doctrine is not recognized.

. See .Tohnson v. R P. <1' P. R. Co., 160 .Va. 766, where the
court stated, page 777 :
'' As the scintilla doctrine does not now obtain in Virginia
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the unsupported estimate of the witness Moroney, as to the
matter of speed, viewed in the light of the attendant circum_stances, falls far ·short of the dignity of proof.''
The burden is upon the plaintiff to prove. by a preponderance of the evidence, not only the loss of vision but that the
same was 9aused .by some improper practice on the part of
the attendi:Qg physician. And this i:µiproper practice can
only be· sl:J.own by the testimony of medical experts of good
standing engaged in similar lines of pr·~~tic~.

Hunter v. Burrou~ghs, supra, at page 136:

-,

"·,. "'.* that.as to what is or it not a pr.oper pi,actice· i~
·the exai;nination and treatment, or the u~ual P.ractice. and
treatmel)t is a question for exp·erts anq. can. be established
only by their testimony • .•: •."
..In Henley V. Mason, S'liprii, at pa.ge 384, the court restated
this principle as follows: .
·
· ''"" • • the standard for the measure of the skill exercised
by the physician or surgeon ~s not t9 be left .to tlte· whi~ o~
caprice of a jury upon non-:expert evidence, but is to be shown
or judged by the (esti:mo:µy of meqical expert~ of good standing in the same line of pr_actic~. '' . ·. .
. .
·.

We submit that ·all of the competent evidence shows that
the cerebro spinal syphilis was the sole proximate cause of
the optic nerve atrophy, however, even had the evidenceshown that it was equally as probable that the atrophy was
caused by the tryparsamide as by the syphilis, and that the
tryparsamide was improperly administered, still there could
. be no recovery.
1.8"
*We quote from Hunter v. Burroughs, si1,pra, at page

142:

""" • • If the .proof leaves it: equally probable that the bad
result complained of may have been due to a cause or causes
for which the defend ant was not responsible, as to causes
for which .he was responsible the plaintiff cannot recover."
In Honaker v. Whitley, supra, this court. in denying recovery against a dentist in an action f 01' malpractice, stated,
page 206:

• I
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'' * * * where damages are claimed for injuries which may'
have resulted from one of two causes, for one of which the
defendant is responsible, and for the other of which he is
not responsible, the plaintiff must fail if his evidence does
not show that the damages are produced by the former cause.
And he must also fail if it is just as probable that the damages
were caused by the one as by the other, since the plaintiff
is ·bound to make out his case by a preponderance of ·evidence.''

.SECOND ·ASSIGNMENT OF ERROR.
The trial court admitted into evidence, over the objection
of tlie defendant, a folder which ca.me with each ampoule of
tryparsamide sold, containing printed directions setting _forth
the uses of tryparsamide and advising!!· determination of the
visual acuity and perimetric fields prior to instituting the
treatment (Plaintiff's Exhibit No. 1, R., p. 24).
The action of the trial court in allowing the introduction.
of this pamphlet into the evidence, constitutes def endant-'s
Second Assignment of Error.
That negligence or improper practice can be established
only by the testimony of experts is fundamental to the law of
malpractice.
H1.tnter v. Burroughs, supra, at page 136:

''"" • * that as to what is or is not a proper practice in the
examination and treatment, or the usual practice and treat:
ment is a question for experts and can be established only
by their. testimony'"' • •. ''
19*

•rn Henley v. Mason, supra, at page 384, the court restated this principle as fo~lows :

'' • * * the standard for the measure of the skill exercised
by the physician or surgeon is not to be left to the whim or
caprice of a jury upon non-expert evidence, but is to be shown
or judged by the testimony of medical experts of g·ood _standing in the same line of practice.''
The allowance of this folder into the evidence violated this
fundamenta,l principle of law atJ;d allowed the _plaintiff to
establish ncgli,qence or imprnper practice by means other
thf!,n the testim.ony of experts.

16_
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It is true that thereafter the court instructed the jury
that if they believed frqm the evidence that it was customary
among dodors of this community engaged in a similar line of
practice to give tryparsamide without an eye examination
they should find for the defendant (Defendant's Instruction
No. 12). That this instruction did not serve to correct the
~rror previously made is best shown by the verdict of the
Jury.
In the face of this instruction and in the absence of any
testimony that such examinations were usual or customary
in this vicinity, and in spite of the fact that all of the expert
testimony was that such examinations were not usual .9r
customary (Saunders. R., p. R12, Kimbrough, R., p. 332, Reed,
R., p. 220, West, R ., p. 2Si) the jury returned a verdict for
the plaintiff.
It is well established that neither medical books nor
treatises on the t-:ubject an. admissible into the evidence to
prove the truth of the stutnments therein contained. This is
the. subject of a.n elaborate note appearing in 65 American
Law Reports (Annotated) at pag·e 1102, wherein it is stated
that this rule has been recog·nized in all states, other
20* than Alabama, in *which the question has arisen. Cases
are cited from the appellate courts of thirty states, from
the federal courts, from England and Canada in support
thereof. The rule assumes that the books or treatises are
properly identified and authenticated and applies notwithstanding that it may be shown that tl1e book or treatise in
question is recognized as a standard authority on the sub·
ject.
In the case of Ashworth v. K,i.ttridge (Mass.), 12 Cushing
103, 59 Am. Dec. 178, a judgment against a surgeon for alleged malpractice was set aside and a new trial granted on
the sole ground that it was error to allow counsel for plaintiff to read medical books to the jury, reg·ardless of whether
· or not the same might be considered authoritative on the subject, the court stating, page 179:
1

''But upon the other point the court are of opinion that
it was not competent for the counsel for -the plaintiff, against
the objection of the other side, to read medical books to the
jury. It was formerly practiced rather by general indulgence
and, tacit consent of parties than in pursua:nce of a.ny rule
of law; but it has been frequently decided that it is not admissible, and we now consider the law to this effect well
settled both upon principle and authority. ·where books are
thus offered, they are in effect used as evidence, and the sub-

.Tamm;
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stantial objection is, that they are statements wanting the
sanction of an oath; and the statement thus proposed is made
by one not present and not liable to cross examination. If
the same author were cross-examined, and called· to state the
grounds of his opinion, he might himself alter or modify it,
and it would be tested by a comparison with the opinions of
others. Medical authors, like writers in other departments of
science, have -their various and conflicting theories, and often
sust~in and defend them with ing·enuity. ''
Other reasons in support of this rule are stated in J own-son
v. Richmond (Ga.), 22 S. E. 694, at pages 694-695 :•

*'' Many reasons may be assigned in support of the
pr.inciplo announced in the second headnote, touching
the admis8ion in evidencr of text-book~ bv medical and other
scientific authors. Thos~ flssigned, b<>,;ever by the text
writers of our own profession against the admission of such
works are so satisfactory to our minds that we approve, without undertaking to elaborate, them. The reasons are : First,
that experiment and discovery are so constantly changing·
theories on scientific subjects that the books of last year may
contain something which this year everybody rejects as absurd; secondly, the book may be a compilation of a compilation, and be thus hearsay evidence of the most extreme kind;
thirdly, that the authors do not write under oath, and cannot be cross-examined as to the reasons and grounds for their
opinion.''
21 *

And in Galla,qher v. Market Street B. Co. (Cal.), 6 Pac. 869,
at pages 871-872:
"But medicine is not considered as one of the exact sciences. It is of thnt chara<~ter of inductive sciences which
are based on data, which each successive year may correct
and expand, so that what is c_onsidered a sound induction
last year may be considered an unsound one this year, and
the very book which evidences the induction, if it does not
become obsolete, may be altered in material features from·
edition to edition, so that we cannot tell, in citing from even
a living author, whether what we read is not something that
this vory author ~1ow rejects.''
This line of reasoning aplies with at least equal force to
the folder in question. 'The folder is not signed by any doctor o.r scientist but by Merck and Co., which did not develop
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this drug bnt mcrr ly mamifactm·ed ~ame under a license..
,vo have no way of ascertaining whether or not the author is
a -doctor,, whether he ever administered tryparsain.ide, whether
his warning,is based upon his personal experience, or whether
he- is repeating advise received from another. It may be that
the officials of Merck and Co. knowing how often the
22• - eye-is *involved in syphilis of the central nervous system
inserted this provision to protect their company against
damage suits in any contingency..

. THIRD ASSIGNMENT OF ERROR.
The action of the court in giving, over the objection of the
defendant, plaintiff's instructions A, B and P-5, the action
of the court in refusing to give defendant's instructions Nos.
1., 2 and 3 as offered and the action of the court in refusing
to give defendant's instructions Nos. 5, 6, 6-At 11 and X is
assigned as error.

Plaintiff's Instruction A.
Plaintiff1s instruction A, granted by the court, reads as
follows:
- ''The court instructs the jury that in considering and
weighing the testimony of experts in this case, it is your
duty to also consider and weigh the same in connection with
all the other evidence in the case and all facts and circum.:.
stances established by the preponderance of the evidence,
and- you should apply sound judgment to the sifting and
weighing of the evidence in order to reach a verdict."
. ·As heretofore shown negligence or improper practice can
only be established by the testimony of medical experts pf
good standing engaged in the same, or a similar line ~f prac.:.
· tice. Hwnter v. Burroughs, supm, Henley v. Mason, supra.
· To instruct a jury in a malpractice case to weigh the testimony of the experts in connection with all of the other evidence in the case and all other facts and circumstances established and to apply its judgment to sifting and weighing
23• such *evidence in order to reach a verdict constitutes
a complete abandonment of the above rule of law. This
instruction allows the jury to establish its own standard for
the me.asurement of skill to be exercised by a physician in
total disregard of the testimony of the experts, providing
there was other evidence, visual, ·demonstrative or the t~sti-

i
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mony of non-experts which in the jury's opinion was.in con~
flict with the testimony of the experts.

Plain.tilt's Instruction B.
Plaintiff's instruction B toid the jury that it was the duty
of Dri Reed ''to make such examinations,· including tests,
which are reasonable in order to diagnose the disease to be
treated'' and that if the failure to make such tests or examination proximately caused the injury complained of they should
find for the plaintiff.
In view of the past history and present symptoms of the
patient, there is no evidence that Dr. Reed failed to make .any
usual or customary test or examination reasonably required
in the diagnosis.
.
The facts relative to the sickness and -the incomplete treat~
ment received by plaintiff during the year 1923 were not denied. At that time Dr. Newcomb performed a spinal puncture which, under laboratory analysis, was shown to be, positive and resulted in his diagnosis of cerebro spinal syphilis.
Cerebro spinal syphilis is not curable (R., pp. 197, 283); It
is not denied that the plaintiff fainted on the street on Au-·
gust 14, 1937.
-- From this history it was the opinion of every medical expert questioned that during August, 1937, Church was suffering from cerebro spinal syphilis and that Dr. Reed was en-·.
tirely justified in treating him the refor (West, R., p. 282,
Saunders, R., p. 305, Kimbrough, R.,. p. 326). Under this
evidence, which was not controvel'ted, no further examinations
or tests were necessary or required to diagnose the disease
and consequently this instruction should not have been given.

*Plaintiff's Instruction P-5.
. Plaintiff's Instruction P-5 told the-. jury that if, at the
time Mr. Church submitted himself to Dr. Reed for examination and treatment he had an inactive syphilis which might
have affected the tissues of the eyes but had not impaired
the vision and that "such condition, together with any negff.
gence of omission or commission- upon the part of the doctor
at the be,qinning of thl' examination and treatment in 19lJ7' ',
proximately or concurrently caused the impairment of vision·
they should find for the plaintiff.
·
As the fR.ilure of Dr. Reed to cause an eye examination
prior fo injecting the tryparsamide was the only negligence
at the "beginning of the examination and treatment in 1937''
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which plaintiff attempted to prove and as it was shown by
all the expert testimony that such examinations are not usual
or customary in this or similar localities ( Saunders, R., p.
312; Kimbrough, R., µ. 332) ; Reed, R., p. 220; West, R., p.
287) the above instruction should have been refused.
Defendant's fostnwtions 1, 2 and 3.

Defendant's instructions numbered 1, 2 and 3, as originally
drawn, contained a correct statement of the law of malpractice applicable to this ease. The trial court refused same as
offered but gtanted them after the insertion of the following
lang-uage:
"Regard being had to the state of medical science at the
time."
·· ·

It is, of course, admitted that the testimony of the medicaJ
experts should be, and in this case was, limited to the state
of medical science at the time of the ·occurrence. A physician
should not be allowed to continue an old and discarded
25>!: 1:practice after an admittedly improved method has been
developed, nor should he be mulcted in damages for his
failure to anticipate a future improvement.
It is the duty of the court in malpractice cases, as it is its
duty in all other cases, to see to the exclusion of all evidence
which does not relate to the time of the occurrence. The
~ourt alone must determine whether or not the medical experts are confining their testimony to the state of medical
science at the time of the occurrence and should refuse to
allow, or strike from the record, any testimony which is not
so confined. This duty cannot be transferred to the jury and
to do so constitutes error.
The instrubtions as given allowed the jury to disregard
the testimony of the medical experts and to determine from
other evidence what the state of medical science was at the
tirge and what practices the attending physician should have
followed. This, as has been shown, is contrary to the law
applicable to malpractice cases.
Defendant's Instructions

fi,

fl

and fl-A.

. Instructions Nos. 5, 6 and 6-A, offered by tbe defendant
; are refused by the court were to the effect that if among
doctors of ordinary ski11 and learning two or more methods
of treating the disea~e in question are recognized as proper
the attending physician ca~mot be held liable for. ~dopting
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the one which, in his opinion, would prove most efficacious
and appropriate, and the fact that one of the other methods
might have been chosen by some other doctor does not establish, or tend to establish negligence.
It will be recalled tliat there are two schools of medical
opinion as to the continued use of tryparsamide after
26fic «<visual disturbance occur., the one being that its use
should be continuecl cautiously or dis-0ontinued tem}Jorarily and the other that the injections thereof should be
continued and are beneficial to the optic nerve (Plaintiff's
Exhibit No. 17 heretofore quoted from, Kimbrough, R., p.
383).
'.In view of this e~idence Dr. Reed was certainly entitled
to one of the above mentioned instructions.
Where competent medical authority is divided a physician
cannot he held liable in the course which he followed is recognized as proper by a respoo.table minority of opfoion. See
Dahl v. Wagner, supra, and other authorities to like. effect
heretofore cited in support of defendant's fin~t assignment
of error.
Defendant's Instriwtion 11.
Defendant's Instruetion 11 refused by the court, reads as
follows:
''The court instructs the jury that if you heHevc~ from the
evidence that Dr. Reed was justified in believing· f.rom his
knowledge of Mr. Church's condition and history received.
that on Aug·ust 14th he was still suffering from syphilis, and
that Dr. Reed gave him two doses of tryparsmnide, and that
thereafter Mr. Church complained of his eyes and that Dr.
Reed thereupon stopped using the tryparsamide and gave
bismuth and marpharsen alternately, then you shall find for
the defendant.''
There was ample evid(lnce to allow the jury to find tnat Dr.
Reed was justified in be1ievin.Q.' that Mr. Church was suffering- from cerebro spinal syphilis on August 14, 1937.
Doctors West (R .. p. 282), Saunders (R., p. 305) and Kimbrough (R., p. 326) ·had all tesfified that it was their opinion
that on August 14. 1.937, Church was suffering from cerebro
spinal syphilis. Dr. Reed had testified that the treatment
administered during 1923 was incomplete (R., p. 194), that on
August 15, 1937, Church told him that a week previous
27* thereto he had become *unconscious in a barber shop chair and on Aug·nst 14th had fainted while on Monti-
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cello A.venue, that on ~e occasion of this visit Church's blood
pressure was elevated, he complained of violent headache,
and his speech wag :more or less incoherent (R., pp. 204, 205).
Dr. Newcomb 's · diagnosis made during October, 1.923,
coupled with the fact tliat cerebro spinal syphilis is inc:urable
(West, R., p .. 283; Recd, R., p. 197) standing alone would have
been sufficient to _allow the jury to make such a .finding.
If we are right in our contention that there was suf.ficient
evidence to allow the jury -to find that Dr. Reed was justified
in this belief, then this instruction should have been given.
All of the doctors agree that in the absence of any known eye
condition tryparsamide was the proper drug to be administered for this condition (Kimbrough, R., p. 326; Saunders,
R., p. 307 ; West, R., pp. 283, 284; Reed, R., p. 217).
The plaintiff's entire case was based upon the contention
tbat Dr. Reed was negligent in not discontinuin~ the tryparsamide injections immediately upon being notified of the
visual disturbances. As Dr. Reed testified that the tryparsamide was discontinued after the second injection thereof
and immediately upon his receiving notice of this visual disturbance (R. p. 235) and as there is no complaint of the
treatment which Dr. Heed maintains was thereafter administered, it is respectfully submitted that this instruction should
have been given. This instruction presents the defendant's
version of the case and there was sufficient evidence to support a verdict of the jury based thereon.

28*

~Defendant's Instruction X.

Defendant's Instruction X refused by the Court reads as
follows:
"The courf inst.mets the jury that if you believ.e from the
evidence that tryparsamide .was -beneficial to 1\fr. Church's
eyes yon shall find for the defendant."
The o~iy injury of which. plaintiff complains -is the .impairment of his vision; he alleges that this impairment was
caused by the tryparsamide. If the tryparsamide · was beneficial rather than harmful to his vision certainly he could
:hot recover.
There is substantial evidence. that the tryparsamide injections were beneficial to the vision. Dr, Kimbrough- testified that tryparsamide prevents blindness in a very high percentage of cases (R., p. 342), while Dr. Burke testified that
it was his opinion "that,. undoubtedly, the trypa:r..samide
checked a possible progressive atrophy which would have
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. gone over and resulted in complete blindness'' (R., p. 396)-.:
In view of this evidence the instruction should have. been
granted.
CONCLUSION.
For the reasons assigned, your petitioner respectfully submits that the judgment of the lower court .in this case should
be reversed and final judgment entered for the defendant, or
that it should be remandep. ~o the Circuit Court of the City
of Norfolk for a new trial, and respectfully prays that he
be awarded a writ of error and supersedeas pending the review of the record by this court.
.
Counsel for your petitioner desire to state orally the
.29"" •reasons for reviewing the decision and action ,of the
lower cot'lrt hereinabove complained of. This petiti~n
will be filed with Justice Jno. W. Eggleston at Norfolk, Va.
Respectfully submitted,
JAMES W. REED,.
By Counsel.
WILLIAMS, LOYALL & TAYLOR,
Attorneys for Petitioner.
The undersigned attorney practicing before the Supreme
Court of Appeals of Virginia, hereby certifies that in his
opinion the judgment complained of in the foregoing petition
is erroneous and should be reviewed and reversed bv the Supreme Court of Appeals of Virginia.
·

J. H}UME TAYLOR,
322 Citizens Bank Building,

Norfolk, Virginia.
Received June 29, 1939.
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Writ of error ~nd .mpersedeas granted. Bond $10,000.
July 27, 1939.
•

JNO. W. EGGLESTON.
Received July 28, 1939.
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RECORD.
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 28th day of April, in the
year of our Lord, nineteen hundred and thirty-nine.
Be It Remembered, That heretofore, to-wit: In the Circuit
Court aforesaid, on the 10th day of October, 1938, came the
Plaintiff, Albert T. Church, and docketed his notice of motion for judgment against the defendant, James vV. Reed, in
the following words and figures, to-wit:
Virginia:
In the Circuit Court of the City of Norfolk.
· Albert T. Church, Plaintiff,
. v.
James W. Reed, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To .Dr. James W. Reed,
'B Avenue and First Street,
Ocean View, Norfolk, Virginia:
TAKE NOTICE, that on the 10th day of October, 1938, or
as soon thereafter as counsel may be heard, Albert T. Church
will move the Circuit Court of the City of Norfolk, Virginia,
in the Courtroom thereof, for a judgment against yon in the
sum of Fifty Thom,and Dollars ($50,000.00) tog·etlier with
execution and costs, for this, to-wit:
First: That the defendant, James W. Reed, is
now, and has been for many years prior to the grievances herein complained of and at all times mentioned herein, a practfoing· physician in the city of N orfo1k,
Virginia, and as such held, and still holds himself out to the
public as being fully qualified and possessed of all the education, experience, confidence, ability, training, skill, knowledge and capabilities of the profession in the diagnosis, advice and treatment of diseases, injuries, ailments and complaints.
page 2
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Second: That on August 14, 1937, and for a long time prior
thereto, the plaintiff had been engaged in work at the United
States Navy Yard n.t Portsmouth, Virginia, at a bench and
drill press where it was necessary that he have exceptionally
good eyesight to adjust the machinery to his work. a11d that
he did have exceptio1rnlly good eyesight up until the negligent
and careless . second injection or treatment of a dangerous
drug or medicine administered by Dr. James W. Reed.
Third: That on, to-wit, August 14, 1937, the plaintiff herein
either. fainted or became unconscious while downtown in the
City of Norfolk, while waiting for a car at the corner of Monticello Avenue and Freemason Street, and after he was given
emergency treatment at St. Vincent's Hospital in Norfolk,
he went on the street car, unattended, to his home at Ocean
View, in the City of Norfolk, Virginia; that his nose and
mouth were injured when he fell on the street and his daughter called Dr. James Yv. Reed, the defendant herein, to attend
him, at his request, and he asked the said Dr. James W. Reed
for his medical advice and treatment, and the said Dr. James
W. Reed undertook to treat the said plaintiff for his injuries~
complaints and ailments and prescribed for him on that day,
and on the following day, to-wit, August 15, 1937,
})age 3 ~ called at his home and took his blood pressure and
drew some hlood from his arm for the purpose of a
blood test.
Fourth: That from that time on until the end of a series
of treatments or injections which ended in the practical destruction of his eyesight in both eyes, the plaintiff placed .
himself entirely in the hands of the said defendant, who for
a consideration demanded by the said Dr. James W. Reed
and paid by the plaintiff, proceeded to treat the plaintiff bv
the use of a drug or drngs which unknown to the ·plaintiff,
but which the defendant knew, or should have known, would
result in the development of ~ertain abnormal conditions in
the eyes and cause impairment of the vision of the eyes of
the plaintiff and cause diseases of and nerves and tissues of
and connected with the eyes, and cause other nerves and
· tissues of and connected with the body and brain to become
diseased or deranged nnless carefully watched, which ~he de..:
fendant through gToss negligence and carelessness failed to
do.
Fifth: That the said defendant requested the plaintiff to
come to his office for further treatment on, to-wit, August
20, 1937, and on. to-wit. August 20, 1937, the plaintiff went
to the defendant's office and, after a few minutes' conversation and without further examination, the defendant injected
a shot of a drug or drugs into the plaintiff's arm by means
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of a hypodermic needle:- and th~ said defendant s~id at that
-time that the blood test for which he had taken his blood on
August 15, 1937, had been negative, and said that the test
that had been made was a 1Nasserman test and that plaintiff's
blood· condition was good.
The plaintiff alleges and believes that the drug
page 4 ~ or medicine injected into his arm at this time, and
all other injections given him by the said Dr. James
\V. Reed by using a hypodermic needle, or otherwise, were
dangerous or poisonous drugs and medicines which the defendant knew, or should haye known, would probably result
in the development of an abnormal condition m the eyes and
cause impairment of the plaintiff's vision and cause disease:;
of the eyeball, nerves and tissues connected with the eyes, and
cause other nerves and tissues of the hodv to become diseased and deranged, if not used with great caution and care.
which the defendant through gross negligence and. carelessness failed to exercise.
Sixth: That at the time plaintiff left the office of the defendant on, to-wit, August 20, 1937, defendant requested
~ plaintiff to return on, to-wit, August 24, 1937, and upon reporting on, to-wit, August 24 1937 the said defendant gave
th~ plaintiff an additional injection by means of a hypodermic
needle or otherwise in the arm. of a dangerous and poisonous
drug or drugs, and at that time requested the said plaintiff to
reurn on, to-wit, August 29, 1937.
. Seventh: That after receiving the second injection in his
arm the plaintiff had the sensation that his eyes were peculiarly affected; that things would blur and that he could
not see objects plainly. Therefore, when the plaintiff returned for treatment on, to-wit, August 29th, he complained
to the defendant that the treatment being given him was affecting his eyesight, and the defendant told him that when
he got through treating him his eyes· would clear np all right.
In spite of the notice that the plaintiff's eyes were giving
him trouble, Dr. James W. Reed negligently and
page 5 ~ carelessly gave the plaintiff another injection and
told him to come back on, to-wit, September 2nd for
additional treatment.
·
Eighth: That on, to-wit, September 2, 1937, the plaintiff
returned for an additional treatment .and on that visit the
defendant negligently and carelessly injected another dose in
his arm of a dangerous and poisonous drug or drugs, in spite
of the fact that the plaintiff had told him that the medicine
was effecting his eyesight and he was afraid that he was go., -ing blind. The defendant assured the plaintiff at this time that
his eyes woul~ clear up when he got through _the treatments.
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The defendant told the plaintiff to return for further treatment" on, to-wit, September 6, 1937.
Ninth: On, to.-wit, September 6, 1937, the plaintiff returned
for further treatment- and again complained that his eyesight was being affected by the said treatments that had been
theretofore given him by the use of a dangerous and poison 7
ous drug or drugs injected into his arm by means of a hypo,..
dermic needle or otherwise by the said defendant, and he was
again told by the defendant that his eyesight would elear up
after the course of treatments was completed, and thereupon negligently and carelessly and without proper precaution gave
him another shot in the arm and told plaintiff to return on,
to-wit, September 11th.
Tenth: That on, to-wit, September 11, 1937, the plaintiff
returned to defendant's office for additional treatment. Ou
this day the plaintiff told the defendant that he could hardly
see at all, and the defendant sent the plaintiff to see a Mr..
}Jaton at the Eaton Optical Company, College Place, Nor. folk, Virginia, an optician, and said that he would t.elephone
Mr. Eaton about plaintiff's condition and that the said de- .
fend ant could talk to him confidentially.
page 6 ~ Eleventh: That on or about the same day, towit, September 11, 1937, the plaintiff went to see
Mr. Eaton of the Eaton Optical Company, who examined his
eyes for glasses and gave him a pair of glasses a day or two
later, which did not in ·any way help his eyesight, and he returned to the said Eaton on, to-wit, September 14, 1937, and
got another pair of glasses, which did not help his eyesight
any more than the first pair.
Twelfth: That on, to-wit, September 15, 1937, thP
plaintiff returned· to the defendant's office as directed, and in
spite of the continued complaints of the plaintiff about the
condition of his eyes, and that plaintiff was insisting during ·
all the course of the treatments that they were ~ausing him
to go blind, the defend ant continued the negligent and careless treatment and gilve the plaintiff another injeetion of a
dangerous and poisonous drug or drugs by means o'f a hypodermic needle, or otherwise, in his arm, and insisted that
plaintiff's eyes would clear up all right after a short time.
Thirteenth: That on, to-wit, Monday, September 20, 1937,
the said plaintiff returned as directed to the defendaut's office;
still complaining 'lf his eyes and that the drug -0r drugs being administered by menus of a hypodermic needle. or otherwise, were causing him to go blind_. The said defendant negligently and c~relessly gave him another .injection or a dai;tgerous and po1sonons drug Qr drugs and told him that after
the particular dose was given his eyes would commence to
get better.
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Fourteenth: That ou, to-wit, September 25, 1937, the plaintiff returned as directed for further treatment and
J)age 7 ~ the def enclant, throug·h his gross negligence and
carelessness and his failure to take proper precautions, g·ave him another injection by means of a hypodm·mis
needle, or otherwise, in his arm of a dangerous and poisonous
drug or drugs, in spite of the plaintiff's telling him that he
( plaintiff) was so blind that he could not go around by himself.
Fifteenth: That on, to-wit, September 29, 1937~ in spite
of the continued failing· of his eyesight and of the complaints
made at each visit that ihe treatments were causing him to
go blind, the defendant neglig·ently and carelessly gave him
another treatment by injection of a dangerous and poisonous
drug or drugs in his arm by means of a hypode1..mic needle,
or otherwise.
Sixteenth: That on, to-wit, October 3, 1937, the plaintiff
went_ to defendant's office and defendant negligently and
carelessly injected another dose of a poisonous an~l danger. ous ·drug or drugs in his arm and said to the plaintiff that
he had only one more dose and that would complete the treatment. .
Seventeenth: That the plaintiff felt on October 3, 1937,
that he was afraid to take any more treatments, due to the
continued loss of his eyesight, and did not return for the ]ast
treatment to be mad·~ by the defendant.
The plaintiff says that the course of drugs .or medicines administered by the clr.-fendant was improper, unskillful, imprudent, dangerous, poisonous, negligent, unsafe, incautious
and contrary to the treatment and method which would liave
been pursued by other members of the medical profession,
likewise holding themselves out to the public, and the defendant was further guilty of negligence, careJesspage 8 ~ ness, improper advice and inattention and lack of
precaution at_ a time when he knew, or by the exercise of ·the care ref(uired by law, should have lmown, that
the said treatments would likely result in damage, disease
and disorder to body, brain and eyes of the plaintiff, in the
way and manner in which he administered it, and the said
advice, direction and treotment given by the defendant were
taken in full confidence and in full reliance upon the representations and recommendations of the defendant, and without any knowledge on the part of the plaintiff that it wa~
clRng-erous or would cnuse any damage, disease or disorder to
Ms eyes, body or hrain, and especially tl1at it would cause
blindness.

..James "\V. Reed v. Albe rt T. Church-

29

Further, that the defendant,°' by the exercise of the care
required by law, kn~w or should haye known that the treatments directed and given and furuished by him were of such
nature that upon any peeuliar condition of the. eyes becoming apparent to him, or by complaint of the plaintiff to him,
he should have immediately stopped the treatments, and the
said defendant was guilty of gross negligence in not taking
the precautions indicated and known to the profession.
Further, the said defendant was guilty of gross negligence
in not referring th9 pJaintiff to an oculist when he was notified by the plaintiff, or in any other way found out that his
eyesight had been affected, and he was guilty of gross negligence in not stopping the administration of the drug upon
finding· out from the plaintiff, or otherwise, that his eyesight
was being affected; and he was also g·uilty of gross
page 9 ~ negligence, after being told that the treatments were
affecting plait1tiff's eyesig·ht, in continuing the said
treatments, which he knew or should have known would result in impairment of his eyesight or blindness.
Further, the def end ant was g·uilty of gross negligence in
administering each :md every treatment given the plaintiff,
in not taking the precautions indicated and known to the
profession.
As a direct and proximate result of the said course of dangerous and poisonous drugs and medicines administered by
the said defendant as aforesaid, the plaintiff has developed
certain abnormal conditions in the eyes that caused the permanent impairment of his vision of both eyes, and cau.sed
diseases of the nerves and tissues of and connected with th"e
eyes and eyeballs, and caused other nerves and tissues of
the body and brain to become diseased and dernnged, and
other serious, painful and permanent diseases and disorders
of the nerves, brain and body, all of which has caused, is
-causing and in the future will continue to cause the plaintiff
great pain and suffering, both mental and physical, and has
prevented, is now preventing and will in the future prevent
the plaintiff from following his usual and customary activities, pursuits and ]1abits 1 and has caused and wi11 continue
to cause, throughout the remainder of his life great inconvenience, discomfort, pain and suffering, physical and mental
anguish and disabiHty, all of a permanent nature; and as a
furthei· direct and proximate result, the plaintiff has had to
consult Dr. James Erwin Diehl and Dr. B. R. Kennon, eminent oculists, with the hope that he could get glasses that
would impr'ove his eyesight so that he could continue his employment at the United States Navy Yard~ and
11ag·e 10 ~ otherwise; that as a furtl1er dire~t and proximate
._
result, the plaintiff has lost all rights to the pen-
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. sion he would have been entitled to and the eminent oculists
advised him he would never be able to work again ; and as a
further direct and proximate result of the said advice, direction, administration and treatment so furnished, <lirected and
gi~en by the said defendant, the plaintiff has been required to
lay out and ~xpend divers large sums of money. for medical.
surgical and hospital treatment, care and attention, and he
will be required in the future to undergo further surgfoal
operations, medical treatments, hospital care and attention,
and is now and in. the future will be otherwise greatly dam-

aged.

All to the damage o·f tJ1e plaintiff. in the sum of .B'ifty Thousand Dollars ($50,000.00)~- Wherefore this notice of motion.
·
ALBE.RT T. CiflIBCH,
By Counsel.

VENABLE, MILLER, PILCHER AND PARSONS,
p. q.

. The following is the Sergeant Return made on the roregoing ·
_N'otice of Motion :
·,
''Executed in the City of Norfolk, Va., this the 18 day ~.
August, 1938, by serving a copy hereof on James W. Reed
in Person.. "
·
LEE F. LAWLJ1R,
Sergt. City of Norfolk, Va.
By LEEF. LAWLER,
City Sergeant.

And on the same day, to-wit: In the Circuit Court aforesaid on the 10th day of October. in· the year, 193R:
page 11 ~

Upon the motion of tbe plaintiff, by counsel, it
is ordered that tliis notice of motion be docketed.
4nd thereupon came as well the plaintiff, by counsel, n~ the.
defendant, by coum;~J; anrl thereupon said defendant filed his_
plea of the general fague to which said plaintiff repliec.l generally and issue is joined; and the further hearing is con.:
tinued.
The fallowing is the Plea of General Issue filed hv the foregoing ·order:
· .
·
.;

.Tamm~

·w.
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And the said defendant, by its attorney, comes and says
that it is not guilty of the premises in this action hdd to it8
charge in manner arid form, as the plaintiff hath compJained.
And of this the· said defendant puts itself upon the Country.

WILLIAMS, LOYALL & TAYLOR,
p. d.

LEIGH D. WILLL.i\:MS, Attorney.
And at another day, to-wit: In the Circuit Court af ()re- ·
said on the 16th day of ],ebruary, in t~e year, 1939:
This day came again the parties, by counsel, and thereupoti
said defendant with leave of Court filed herein the statement
of his Grounds of Defence; and thereupon came a jury, towit: Sam Goodman, M. L. Cornick, Jr., H. B. Holland, .J. A.
,Johnson, A. Bress, R. C. Meekins and E. L. Skinner, who
were sworn to well and truly try the issue joinetl, and hav·
ing heard a part of the evidence the hour of adjournment
having been reached, were adjourned until topage 12 ~ morrow, ..B'riday~ morning, the 17th day of February, in the year, 1939, at ten o'clock A. M. for the~
further consideration of this case.
The following is the Atateinent of the Grounds of Defenc~ ·
filed b3'" leave of the foregoing order:
Pursuant to an order heretofore entered requiring the defendant to file its grounds of defense, the defendant says
that he pleads the g,mera] issue, and relies on each and every
defense which he might use under said plea.
He denies each and <~Yt~ry allegation in the notice of motion, and calls for stri<~t proof of the same.
The defendant further says that in making his diagnosis
of the plaintiff's conditiou, and in treating the plaintiff, fa~
possessed and exerci~eil that degree of care and skill possessed and exercised hy the ordinary average physician engaged in similar practice in this community. That the saiil
plaintiff's eyesight was not impaired by any act of ncgHgence either in diagnosing or in treating the said plaintiff,
by any drug or medicine given the said plaintiff in t.he
course of treatment, or by any negligence of the said defcnclant in giving the ~aid plaintiff any drug in the course of
treatment. That the c )m·s-e of treatment prescribed ;:ind given
was proper for the disease which the said plaintiff had, or
which the defendant, in the exercise of ordinary care, believed he had.

or
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The defendant further says that a number of years ago,
to-wit: 1923, the plaintiff was suffering with a propage 13 ~ gressive social disease which was treatnd by the
defendant ovel' a period of time, until the plain·
tiff was greatly improved in his condition. The plaintiff at
this time was advised that it was necessary to return for treatments at frequent intervals, or otherwise the disease would
re-occur. This the said plaintiff neglected and failed t0 do.
The disease he was suffering from is one that is seldom, it'
ever, cured and is one that frequently affects the eyesight
of a person suffering therefrom. That the plaintiff was advised to consult an orulist. but failed to do so. That his failure to carry out instrnctions, together with the disease whfoh
he had, was a concurring- result of his partial loss of visio11.,
and his own neglect concurred in these respects, was a contributing· cause of his partial loss of vision.

JAMES W. RE~:D,
By LEIGH D. WILLIA:\1:S.
And at another day, to-wit: In the Circuit Court aforesaid,
on the 17th day of February, in the year, 1939.
This day came again ihe parties, by counsel, and purs1.1ant
to adjournment again came the jury heretofore swom on yesterday, and having hortrd a further part of the evidence and
the hour of adjournment having been reached, were adjourned until tomorrow, Saturday, morning, the 18th day of
February, in the year 1939, at Ten-Thirty O'clock (10 :'30)
A. M. for the further consideration of this case.
page 14

~

And at another day, to-wit: In the Circuit
Court aforesaid,_ on the 18th day of ~,ei)ruary, in
the year, 1939.
1

This day came again the parties, by counsel, and pursuant
to adjournment again came the jury heretofore sworn, and
having heard a further part of the evidence and the hour of
adjournment having bneu reached, were adjourned until :Mon..,
clay, the 20th day of February, in the year 19392 at ten o 'doC'k
A. l\L for the fm:thor consideration of this case.
And at another dny, to-wit: In the Circuit Conrt aforesaid, on the 20th day of February, in the year, 1939.
This day came agnin the parties, by counsel, and purs11ant
to adjournment again came the jury heretofol'e sworn, and

-
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having heard a further pad of the evidence and the hour
of adjournment haviug been reached, were adjourned until
tomorrow, Tuesday, morning, the 1st day of .February, in
the year, 1939, at ten o'clock A. :M. for the further consideration of this case.
And at another day, to-wit: In the Circuit Court aforesaid, on the 21st day of February., in the year, 1939.
This day came again the parties, by counsel., and pursuant

to adjournment again came the jury heretofore sworn, and
l1aving fully heard the evidence and argument of !!Ounsel, re~
tired to their chamber -to consider of their verdict,
page 15 } and after sometime having yet been n:p.able to reaeh
a verdict, and the hour of adjournment having been
reached were adjourned until Thursday morning, February
23rd, in the year, 1939, at ten o'clock A. M. for the further
eonsideration of this caee.
And at another day, to-wit: In the Circuit Court aforesaid, on the 23rd day of February, in the year., 1.939:
· · This day came again the parties, by counsel, and pur_suant
to adjournment agflin came the jury, heretofore sworn, whc
having fully hearer the evidence and argument of counsel, re-turned their verdict in the following: words and figures, towit: '-~We, the .Jury, find for the plaintiff in the sum of
$8,750.00. '' And thereupon the said defendant, by counsel, ·
moved the Court to set aside the verdict of the Jury and grant
him a new trial on the grounds that the same is contrary to
the· law and the evidence, the further hearing of which mo·
tion is continued.
And a.t another day, to-wit: In the Circuit Court aforesaid, on the 28th day of April, in the year, 1939.
· This day came .1gain the parties, by counsel, and the motion for a new trial heretofore made herein haviug been fully
heard and maturely con~idered by the Court is overruled.
Whereupon it is considered by the Court that said plaintiff
recover against said defendant the sum of Eighty-seven Hundred Fifty ($8,750.00) Dollars, with legal interest
page 16 ~ thereon from the 23rd day of February, in the
year, 1939, until paid, tog·ether with his costs about
his suit in this behalf expended, to all of which said defendant, by counsel, duly excepted.
And thereupon said defendant having· signified his inten-
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.

ti.on of applying to the Supreme Coud of Appeals of Vir~ia for !1 :writ of error and supers,edeas t? tpe- f oreging
Judgment 1t 1s ordered that execution upon said 1udgment be:
suspended for the period of sixty. ( 60) days from the end
of this term of the Court upon said defendant., or someone for
him, entering into and acknowledgjng a proper $USpending
bond before the Clerk of this Court in the penalty of Ten
Thousand ($10,000.00) Dollars, with surety to be approved
by said Clerk, and with condition according to law.
The following is the Certificate of Exceptions filed on the
6th day of May, in the year,. 1939~
p~ge 17 ~ In the Circuit Court of the City of Norfolk,.
.
.
Virginia.
Albert T. Church
t1.

James W. Reed.
NOTICE OF APPEAL ..
To Messrs. W. H. Venable and L. S. Parsons,.
Counsel for the Plaintiff.
PLEASE TAKE NOTICE that on the 6th day of May,.
1939, at ~0:00 o'clock A. M., or as soon thereafter as I may
be heard, at
·
the undersigned will present to Hon. A. R. Haneke!, Judge
·of the Circuit Court of the City of Norfolk, who presided
over the trial of the above mentioned case in Circuit Court of
the City of Norfolk, Febrn~ry 16, 17, 18, 20, and 21, 1939,.
the stenographic report of" the testimony a.nd other incidents
of the trial in the above'ease to be authenticated and verified
'by him.
And also that the undersigned will, at the same time and
plac~, request the Olerk of the said Court to take up ancl
deliver to couns·e1 a transcript of the record in the above-entitled cause for the purpose of presenting the same with a ·
petition to the Supreme Court of Appeals of Virginia for a.
writ of error an~ twperseaeas therein.
JAMES W. REED,
By WILLIAMS, LOYALL & T ....\.YLOR,
Attorneys.
Service accepted this 4th day of l\fay, 1939.
VENABLE, MILLER~ PILCHER & PARSONS,
·
·
Attorneys.
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In the Circuit Court of the City of Norfolk,
·
Virginia.

Albert T. Church

v.

James W. ·Reed.
RECORD.
Stenographic repoTt of all the testimony, together with all
the motions, objections, and exceptions on the part of the respective parties, the action of the Court in respect thereto,
all the instructions offered, amended, granted and refused,
a,nd the objections and exceptions thereto, and all other incidents of the trial of the case of Albert T. Church v. James
W. Reed, tried in the Circuit Court of the City of Norfolk,
Virginia, February 16, 17, 18, 20, and 21, 1939, before Hon.
A. R. Hanckel Judge. of the Circuit Court of the City of
Norfolk and jury.
Present: Messrs. Venable, Miller, Pilcher & Parsons (Mr.

vV. H. Venable and Mr. I... S. Parsons), counsel for the plaµi-

tiff. Messrs. Williams, Loyall & Taylor (Mr. Leigh D. Williams), counsel for the defendant.
:· . :
Phlegar &. Tilghman,
Shorthimd Reporters,
Norfolk-Richm.ond, Va.
page 19 }

Mr. Williams : Your Honor, there were certain
stipulations i.n regard to not taking depositions
and also in regard to some evidence that would be testified to
if the people were present. I think they were admitted'. sub-ject to certain objections, and will be admitted subject to cer-·
tain objections. I think it would be advisable for the jury to
be excluded while your Honor passes on the preliminary ex-

oo~~s.

'

-

Note: The jury, having been sworn., retired from the courtroom.
Mr. Williams: May it please the Court, I have entered into
a stipulation with Mr. Venable that if he took the depositions
of the officers and medical directors of Merck & Company that
they would testify that during the year 1937 that a drug, put
out by them under the name of tryparsamide, contained a
fold.er with the medicine, which is attached to th~s stipula-
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tion. This folder, among other things, tells what this medi.:.
cine is and states in part that certain eye tests· should be
made prior to the giving of the medicine. That stipulation
was agreed to with the understanding that any objections
could be made to the introduction of that folder that· could
have been made at the taking of the depositions.
Now, we wish to object to the introduction of the
page 20 ~ e.ircular on the ground that it is heat·,:;ay testimony. Tt attempts to show what somebody else
has said, and it do(?S not in any way show what the usual and
customary and sta_ndatd practice among medical men in this
community is, and, if it is contrary to what that standard
is; it is irrelevant, beccause the only thing this doctor ]1as
to do is to go by the usual and customary standard of practicing in this community and not by some statement that is
made in regard to some medicine in ~ew Jersey.
The Court: l\fr. ·wmiams, is it a proprietary medi'cine?
Mr. Williams: It is a pi·oprietary medicine. It is for the
treatment of syphilis.
The Court: Sold all over the country?
Mr. Williams: Yes.
The Court: Would your objection be good, then, if it
were sold everywhere with this folder? Wouldn't i.t be pri,na
f (Wie that the defendant would be f aniiliar with it?
Mr. Williams: It mig·ht be evidence to show that. the de-fendant was familiar with it if he read it; but if a folder that
comes with the medichie says that certain things shall be
·
done with this proprietary medicine, and the medip~ge 21 ~ cal profession in the same and similar localities
do not rlo that, then, the doctor is not liable for not
f9llowing the folder. A11 he has to do is to follow the standard
of practice in this or similar communities.
The Court: Wonldn 't that be a matter of defen~e?
Mr. Williams : I do not think so. I think the only duty on
a doctor is what is usual and customary of the medical men
in this community, aJid f think until thaJ duty is shown to
be breached. which burden is on the plaintiff, it is not necessary for this doctor to answer at all.
Now, this is simply a statement of somebody- -we don't
know who it is that wrote this folder-some fifteen years
ago, according tq what Mr. Venable tells me, and I _submit
that doesn't shift the burden of proof nor does it raise nnv
presumption at all, and it would not do anything in thfs
case except confuse the jury. That is all I have to say about
that.
· Now. the letter. Di·. Newcom.h's health is impaired. He
has bad heart trouble; a11d he has always taken the position,
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citement is too much of a risk for him to take.
br. Newcomb, in 1937, performed a spinal puncture on this
gentleman whith was negative, and he has written
page 22 } a letter to !fr. Venable on the date of January 27,
1939, which I uclmit that if Dr. Newcomb were here
he would testify to that, and I have no objection to it.
.
He has also written a letter addressed to me that he did
a spinal puncture on this plaintiff in October, 1923, ·and the
spinal puncture showed positive, with the diagnosis of cereb:ro
spinal syphillis, made by him. I take it that Mr. Venable will ,
admit that.
Mr. Venable: That he would testify to that¥
Mr. Williams: That he would testify to that if he were
here.
l\fr: Venable: My understanding was that we would introduce both letters.
:M:r. Parsons: Sul,.iect to the question as to whether that
is too remote. A l(:)tler going back to '23 is rather remote.
l\fr. Venable: I except only on the ground that the r~mote~
ness of the time when the test was made didn't prove i~ any
way that he had the same condition. I say now that Mr.
·wmiams and I have both agreed as to the introduction· of
the two letters from a physician whose heart will not permit
him to testify. Both of us, probably, would like to ha:ve him
here.
Mr. Williams objects to the folder, whether it i~
page 23 ~ proper evidcncfl or not. I wish to object, too, if
Dr. Newcomb were here and would say that in 1923;
that because a man had~ Wasserman that showed syphilis at
that time, that that would in no way prove that he had it in
1937-:fi_fteen years later.
The Court: Woulcln 't that depend on the nature of the
diseaset
Mr. Venable: It may be shown by the nature of the disease,
or recurrent, or continuous, or something of that kind, but I
nm simply putting this objection in, just as ].\fr. Williams did
niine.
,
Mr. Parsons: Mr. Venable, I think the Court will pass on
that wl1en Mr. Williams offers the letter. The letter is all
ri.g-ht if it is admissible. You have to offer it in the course
of the trial.
The Court: Offhand, gentlemen, I would say it is admissible.
Mr. Venable: I have something more to say about trypn rsamide. Tryparsamide is a drug· which was developed
a bout fifteen years ago by the Rockefeller Institute of Medi-
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cal Res~arch. . It is a powerful and efficacious drug containing· about.. 25 per cent arsenic, which is injected preferably into the ·vein· of a neuro-syphilitic patient; that they
gave the license to manufacture it to a great drug
page 24 ~ manufacturing company, known as Merck & Company, and there is always a stipulation going with
every bottle that contains the drug, folded around it, telling
of the dangers and the precautions to be taken in reference
to the optic nerve; that this goes throughout the whole countrv; that any doctor, or any person using it without a docter, would be given warning that it is fot selective rather
than for general patients, and that certain precautions should
be 'taken in reference to the condition of the optic nerve before and while it is being treated with it. I think that is so
universal. as sho"fll by thiR folder, that the doctors in one
community would not have a right to say, ''We will .disr~gard all the warnings that are given to us.'' I think that
· both letters and the folder are admissible. ·
The Court:, I think it is admissible and I will overrule the
objection. I think it is prima f acie and admissible for what
it is worth.
·
Mr. Williams : We wish to note an exception on the grounds
heretofore stated.
Note: The jury returned to the courtroom.

Mr. Venable: First, I wish fo offer in evidence the folder
covered by ·the stipulation which is shown to be put out by
.
Merck & Company, Incorporated, manufacturing
page 25 ~ chemists at Rahway, New Jersey, under a license
of the Rockefeller Institute for Medical Research.
·I wish, also, at this time to introduce the letter of Dr. New~
c~mb which speaks for itself and is covered by the terms of
the stipulation.
The Court: Don't you think you had better read it, and
read .the stipulation, too f
Note: The stipulation is introduced as "Plaintiff's Exhibit No. 1 '' and the letter is introduced as "Plaintiff's Exhibit No. 2".
The stipulation and letter are read by Mr; Venable.
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FRANK B. GRA,NT,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows :
Examined by Mr. Venable:
Q. Will you state your name, residence, and o~cupation T
A. Frank B. Grant; supervisor or leading machinist in
shop 31 in the Norfolk Navy Yard at Portsmouth.
Q. How long have you known Mr. Albert T. Church?
A. I have a casual recollection that runs back a good many
years. I have known him best since he has been in the employ in shop 31 of the Navy Yard.
page 26 ~ Q. How many years has that been-since when~
A. Since August, 1937,-I mean, yes, August, ·
1937, up until-Q. When did he first go there to work in your. shop Y Do
you know what year it was 7
A. I have a matter of record in my pocket that I could give
it to you accurately if it would be admissible.
The Court: Refresh your memory by looking at it.

A. 1932, I think. I jotted it down. That was around Christmas, 1932, sir.
Bv Mr. Venable:
·Q. Has he worked at your shop and under your direction~
since that time or not 7
A. From that time up until 1937, sir. A part of 1937 he
worked under my supervision. It was to the last part of October, 1937, to be correct.
·
·
· Q. You have a· memorandum of the time he fell out and
qnitY
A. Have what?
Q. Have you a memorandum of the time he was taken sick,
or noU
A. Yes, sir.
.
Q. Will you look at your memorandum and see
page 27 ~ when that was?
·
A. This, I want to explain, is a time book.
Q. When was the last time Y
·
...
Note : The witness looks at his book.
A. He was officially known here as "31923". Designated .
in this book as '' Albert T. Church, 31923.'' On the 16th day
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of Aug·ust, 1937, I was at some work ·on that day, which was
a Monday. The following day, Tuesday, I returned to work
and was notified that 31923, Albert T. Church, was absent on
Monday and was reported sick.
·

Ry Mr. Venable:
Q. The last record you have then was the Friday bef01·e
thaU.
A. The last record that I have personally of him ,vas 8/23.
The last record I made, myself, was on October 13th, which
was a Friday, sir.
Q. Is that Aug·ust or October you are talking about¥
A. That was August, sir. That was the date he worked:B,riday, August 13th-and was absent on Monday, August
16th, when he was reported sick.
Q. Has he worked any since that time?
A. No, sir, he has not.
Q. Now, will you describe to the jury what kind of work
Mr. ·Church did, and what his standing was in your shop?
A. While with me, with an exception of one or two days
that I had him operating· the machine, I had him
p;:ige 28 ~ doing- what is known as bench work in that section.
Q. Speak to these g·entleni.en over here.
A. Excuse me. He was doing· what was known as ben~h
work. In section F where I am supervisor, and ·where Mr.
Church w:;ts employed, we manufacture lots and lofa of little
parts in duplicates. They run anywhere from maybe half
a dozen of some commodity to maybe several hundr~d or several thousand of another commodity. And after that, tho~e ·
parts of the machine, it is necessary to put certsiin small
marks on them, and in order to do that we make up what
is known as jigs. That is a piece of metallic substance· in
which this commodity is inserted, with a hole located aecmrately so when these pieces are inserted and the hole is
drilled, they will all be relatively in the same position, which
is fairy accurate work.
In addition to those commodities-more especially those in
connection with ordnance work-the specifications require
t.hat the drawing- number and the piece number be stenciled
on those parts. Sometimes you have as small as a sixteenth
of an inch letters and figures-that is, sixteenth of an inch
high in stature-up to three-thirty-seconds of an h1ch. They
are used to mark those pieces. Mr. Church did that class
of work.
Q. ,vhat did you observe as_. to his ability to do his world
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Tell the jury as to ~he eyesight a man has to have
page 29} in order to do such work!
A. w·ell, if you don't object, I will ref er to one
little job which he did in close proximity to the time when he
left the shop. It.is a matter of record. Let me find it.
Q. You can tell them without going into that.
A. All right. Within, probably, ten days prior to the
time that he left the shop I had him on some of that very class
of work-stenciling those small parts.
Q. How close do you have to figure down and adjust those
inachines Y
A. On his work over on the bench, there is a question of
measuring with a very fine scale graduated in 64 parts of an
inch. He had to use a miscrometer depth gauge to get the
.
prolongations .and dimensions.
Q. How close do you have to get them Y What p£,rcentage
of an inch would you have to make those holes fit f
A. vVell, that is not a question of vision altog<'th er, because all those little drills are accurately produced. It is the
placing of that that requires the accuracy. The micrometer,
why, it has a barrel on it whicl1 is graduated, anfl the figurt~s
on it are very distinct, and beyond that it is a question of
touch or feeling with the fingers.
Q. Did you ever have any trouble, or notice Mr. Church
having any trouble, with bis work in g·oing· about ou account
of any eyesight trouble?
·
,
A. No, sir, I did not. Mr. Church used to wear
page 30 ~ glasses, but with the use of his glasses he used to
get along rig·ht nicely. All of his work passed inE!pection, and so forth.
·
·
Q. Could a man who had poor vision do that work!
A. Not unless his eyes were-if his impaired vision could
bP. augmented with the use of glasses to the extent that the
s!ght would become normal, then, yes, sir; but, otherwise, no,
sn·.
Q. You had to figure down to a thousandth of an inch

often?
A. Mighty close, sometimes, might close work.
Q. In order to get a job when he went there in '32, what
did the regulations require as to his examination by the
Navy before he was permitted to do thaU
1\fr. Williams: I object to that. If he was examii1ed by a
doctor, that doctor is the proper man to testify.
1\fr. Venable: All right.
The Court : That is true.
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Bv Mr. Venable:
· •Q. Have you got a record of the date when Mr. Church took
his discharge, being unable to do his work!
~- Yes, sir, it is in here. The last day Mr. Church worked
for me, or worked in the shop, was on Friday-I
page 31 ~ mean, the· last dayQ. I am asking you when he was discharged 7
.A. Y~s, sir. His disability ended on Fri~ay, the 29th of
October, and on Monday, the first day of Novemhc1\ I was
notified as follows: ''Discharged; physical disability; effect 11/1/37. '' I signed the memorandum that was put in
the book.
Q. The first of November T
A. Yes, sir; that was the notice that I received.
Q. About the regularity of his work-you have gone over
his record there-did Mr. Church haye any spells of sickness
that you know of during that time?
A. Only occasionally he would ask for his legitimate leaye
of absence, but if there is any record in here of any spells
of sickness, I just didn't dig it up. I didn't go through the
whole thing .carefully.
Q. He was a regular worker T
A. Yes, I considered him a regular workman like everybody else. He had a few days of disability, occasionally.
Mr. Venable: The witness is with you.
page 32 ~·

,

CROSS EXAMINATION.

By Mr. Williams:
Q. Mr. Grant, these pieces of mat~rialA. Pardon me, but I am a little poor on this side. WHI
you speak a little distinct? Thank you1 sir.
Q. I will come a little closer. In this work at the bench,
you said he would have to drill holes into some small pieces:'
of metalT
A. 'Y"es, sir. ·
.
Q. How big were those pieces of metal that he had to drill
'holes inf
·
· A. They would run anywhere from three-sixteenths of an ·
foch in diameter to two and a half inches in diameter.
Q. How big would the hole be that he would have to drill f
A. Some of the holes were very fine and some of them wot1Id
run up to, maybe, % of an inch.
Q. So the object he was looking at in order to drill this
hole would not be as big around as a dollar, would it?

'
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A. The object, as I discussed it-if you don't mind my
stating it-was a job piece that he wouJd produce in order
.to locate the hole, where the drill accuracy came in.
Q. He would have to see a circular place about tl,~ size of
a silver dollar?
page 33. ~ . A. No, sir; circles anywhere from 3/32s of an
inch in diameter up to half an inch.
Mr. Williams: That is all.
. The Court : You can be excused.
Z. T. BENSON,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows:
Examined by Mr. Venable:
.
Q. Please state your name, residence, and occupation.
A. Z. T. Benson; 325 West 31st Street; machinist. ,
The Court: Speak a little louder.

A. Z. T. Benson; 325 West 31st Street; and my occupation
is a machinist and I am supervisor in the engineering department in the Navy Yard.
By Mr. Venable:
Q. How long have you known Mr. Church, Mr. Benson,
A. I would say since 1931 or '32. .
Q. Where has he been working since that time, since 1932,
say?
A. Navy Yard.
.
Q. Where have you been working· since that time Y
A. Navy Yard.
Q. How did you all get to the Navy Yard Y Did
page 34 ~ you go with him or noU
A. No, sir.
.
Q. Have you noticed him and seen him. constantl)r in the
Navy Yard f .Could you tell the jury what his condftion is as
. to. getting about?
. ·A. When he was working, it was very good. He didn't work
in the same department that I did, but· I used to see him
~ryd~
.
Q. He was upstairs and you were. downstairs Y
A. That is right.
Q. You also are secretary for the machinists relief association, are you not T
·
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A. That is right.
Q. Was that a national affair or just a local affairY
A. Local affair.
Q. What were the dues you paid to iU
A. Ten cents a week.
Q. I hand you a paper here and ask you whether or not
this . paper was broug-ht to you or sent to you from Mr.
Church!
A. It was.
Q. ·what do the rules of your association require in reference to a man getting sick f rs- he paid the first week T
A. No, sir.
page 35

~

Mr. Williams: Wait a minute. I object to that
question. It is irrelevant.
Mr. Venable; The only reason I am asking him is because
his notation that he made upMr. Williams: I didn't see that.
Mr. Venable: We can take that off entirely.
Mr. Williams: Why explain it if it is not relevanU
Mr. Venable: We will show the relevancy of it. I am not
introducing the paper yet; I am just identifying it.
By Mr. Venable:
Q. You say this was the paper?
A. Yes, sir.
Q. .And that was the paper upon which your association
acted?
A. Yes, sir.
Q. And will you say whether or not those figures at the
bottom were your notation!:3 made on it?
A. These are my notations here, as I am required, as secretary to put this on file; to show that this man Clmrch was
paid this number of days in the amount of $90, which is the
maximum amount he can draw in any one twelve months from
the relief association.
Q. I see. You wJll notice the date of the paper is the 30th
of August?
page 36 ~ A. Yes, sir.
Q. You have down there August 23rd as the filing· date. Do you mean that is the date at which you began
payment from that date?
A. That is right.
Mr. Venable: All right. The witness is with yon.
Mr. Williams: Stand aside.
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S. A. BERRY,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
Examined by Mr. Venable:
Q. Your name, residence, and occupation Y
A. My name is S. A. Berry.
The Court: Mr. Berry, you will have to raise your voice.
Talk loud enough for all of us to hear.
A. Sullivan A. Berry. I live at East Indian River Road.
My occupation is machinist in the Norfolk ·Navy Yard.
By Mr. Venable:
Q. Where were you living during the year 19271
A. I was living on Marvin Street.
Q. 1937, I mean. At Ocean View, did you say?
A. Yes, sir. That was in Bayview.
Mr. Williams: Talk a little louder, please, Mr. Berry.
page 37 }

.A. I am talking as loud as I can. I haven't got
an exceptionally loud voice.

Mr. Venable: Suppose you talk to these gentlemen and
they will hear you. ·
•

By Mr. Venable :
Q. Mr. Berry, how long have you known Mr. Church?
Mr. Williams: Where did he say he lived Y
A. East Indian River Road, Highland.
By Mr. Venable:
Q. Mr. Berry, how long have you known Mr. Church 7
A. I have been knowing Mr. Church a little over four
vears.
.. Q. In going backward and forward to the Navy Yard? How
cli.d you come in contact· with Mr. Church Y
A. Going backwards and forwards to the Navy Yard I rode
on the same bus 1\fr. Church rode on.
Q. That was a private bus, wasn't it?
A. Yes, sir, a private bus.
Q. Carried on by-
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A. Norfolk Navy Yard Workers Association--club bus.
Q. Then you saw Mr. Church quite constantly! Every
dayY
A. Yes, sir, every day.
Q. Did you, sometime in the summer of 1937,
page 38 ~ take a trip-with Mr. Church 1
A. Yes, sir, oyer the •Skyline Drive, Natural
Bridge, down to Roanoke, back to Natural Bridge and Norfolk.
Q. You· are very good friends T
A. Yes, sir.
Q. Your family and Mr. Church's went together f
.
A. Yes, sir.
,
Q. Did you ever hear of any complaint during that summer or any time of Mr . .Church having any trouble with his
eyesY
·
A ..No, sir, I never have, no, sir. He had mighty good
eyesight on the trips and saw things I didn't see. He called
my attention to them.
Q. Well, now, on the 14th of August, 1937, after that day-·
you knew, of course, of Mr. Church being sick?
A. Yes, sir.
Q. After that date, did you ever go with Mr. Church to
Dr. Reed's office Y
A. Yes, sir.
_
Q. Did you hear any conversation between Dr. Reed and
Mr. Church with reference to his eyesightf
A. That was the last trip I was with Mr. Church to Dr.
Reed's office when I heard the conversation.
Mr. Williams: Can't we find out the date f

. A. In February: I don't know exactly what day
- page 39 } of the month. That was the last trip I made with
Mr. Church.
By Mr.. Venable:
.
Q. Well, that last trip that yon went with him was in February of this year, wasn't it Y
· A. Yes, sir.
By the Court :
Q. '38, I suppose f
A. '38.
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The Court: You mean last year 7
Mr. Venable: I don't mean this year; I mean '38.
By Mr. Venable:
Q. ,Did you overhear that conversation between the two
gentlemen Y ·
A. Yes, sir. Mr. Church and Mr. Church's daughter and
myself accompanied him to Dr. Reed's office that morning.
Mr. Church went in Dr. Reed's office to get Dr. Reed to s~n:d him to Johns Hopkins Hospital, to pay the charges. He told
Dr. Reed, he said, "Dr. ReedMr.- Williams: Just a minute, your Honor. I object to
what Mr. Church told Dr. Reed in February, 1938.
The Court: Well, I -don't ·know when the treatm~nt
stopped.
Mr. Venable: It was long after the treatment
page 40 } was :finished, your Honor. I wasn't really asking
him about this trip.
A. That is the only time I heard anything said.
By Mr. Venable:
Q. All right. Now, did you take him up to Dr. Reed any
time while he was taking these treatments 7
A. Yes, sir, I took him up twice before that. One time I
helped him up to Dr. Reed's of;fice, up the steps, and went ,
back and got in my car. The next time I w~nt m Dr. Reed's
outer office. He took Mr. Church in the inner office and gave
hini this treatment.
.
Q. Did you hear any conversation between· them at that
time?
A. No, sir.
Q. Were you with Mr. Church or not in the fall of 1937
when he paid a visit to Dr. Diehl?
·
A. I was not with him. My wife was with him that day.
Q. You don't remember hearing any conversation there 7
A. No, sir.
:M:r. Williams:

He couldn't if he wasn't there.

A. I carried him to the doctor once or twice but I sat down
in the street in my car. I dtdn 't go to the doctor's office.
page. 41} By Mr. Venable:
Q. Do you remember what day in October it was ·
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that you were downstairs while he went up to the doctor's
office!
A. No, sir, I could not recall what day it was. It doesn't
come to my memory.
Q. Did you go with him on one occasion or two occasions Y
A. I went with him on two occasions.
Q. WhaU
A. I went on two occasions.
Q. Was that the Wainwright Building?
A. That was the Wainwrig·ht Building., yes, sir. The Wain,vTight Building is down on York Street.
Q. ·what was Mr. Church's condition on the second trip
that you went when he came out f
A. Mr. Church's condition was very poor. He couldn't
see very much.
Q. What was his condition after he had had a talk with
the doctor the second day?
A. When he came down to the doctor's office he was very
nervous and crying.
Q. Could you tell what he said?
A. No, sir, I could not tell what he said. Mr. Church
would always tell me, '' I am a blind man, I am a blind man.
Mr. Berry''.
page 42

~

Mr. Venable: The witness is with vou.
Mr. Williams: Stand aside.
·

The Court: Gentlemen, we will take a short recess.
page 43

~

MHS. S. A. BERRY,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:
Examined by Mr. Venable:
Q. Your name is Mrs. S. A. Berry?
A. Yes, sir.
.
Q. Is that your husband who was in here and who testified?
A. Yes, sir.
Q. Mrs. Berry, how long had you and your husband known
Mr. Church?
A. Between four and five years.
Q. You are neighbors of his 7
A. Yes.
Q. During 1937, when he was under treatment in August,
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September aud October, of Dr. Reed, did you or not take Mr.
Church to Dr. Reed's office?
.A. Yes.
Q. Why did you do it f
A. Because after the :first, second, or third treatmentafter Labor Day-:-Mr. Church called me up and told meMr. Williams: I object to anything he told her.
Bv Mr. Venable:
·Q. You can't say what Mr. Church told you.
.A. Anyway, his eyes· were so bad he was afraid to trust
himselfpage 44

~

Mr. Williams: May it please the Court, I object
to that testimony and ask the Court to instruct the
jury to disregard it on the ground that it is bound to be
hearsay.
The Court: Anything he said to her, of course, would be
inadmissible.
By Mr. Venable:
·Q. What Mr. Church said to you would be hearsay, but
what you observed, yourself, you can testify to .. What was
your observation as to his eyesight and his getting about Y
.A. Well, he was so blind he couldn't even see my car door.
He would run right into it. I was afraid to trust him .going
in to the doctor's, and I always carried him because I didn't
want him to get killed.
Q. Do you remember the first trip when you took him up
there?
A. I took him up there Labor Day but I didn't go in with
him. Then after Labor Day I carried him at certain times,
four or five times. I can't remember the dates because I just
clidn 't take them down and I didn't study them. I can't re·
member the dates but I know it was after Labor Day.
Q. Did you carry him the times when he went to the office
after that?
A .. Yes.
page 45 ~ Q. What did you hear Dr. Reed say to him about
his eyesight?
A. I heard Mr. Church tell Dr. ReedBv Mr. Williams:
·Q. When?
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By Mr. Venable:
Q. Don't say wh~ t Mr. Church told him, but you can say
what Dr. Reed said.
·
M1~. Williams: Let's find out when.

A. A.fter Labor Day. I can't remember the dates to save
I just remember it was after Labor Day that I
started carrying him because my husband was home.

mv life.

By the Court:.
·
Q. We are not talking about your husband. Was it during
September and October 1
A. Yes.
Q~ Of course, I don't expect you to say the exact date.

Mr. Venable: Labor Day, I think, was on the 6th of September.
'
A. It was September and October that I carried him to
the office, myself, in my car. By Mr. Venable:
Q. Well, did you hear any statements made by
page 46 FDr. Reed to Mr. Church in reference to his condition in not seeing?
A. Oh, yes, I heard him say that after he got through th(\
treatment that his eyes would clear up, that he knew· the
medicine was affecting the eyes but after he got through these~
ire atments his eyes would· clear up and· he. would be all right.
Q. How many times did you hear thaU
A. Several times-=-three or four times.
Q. Did you take him up there the 'last three times that he
wenU
·
A. Yes, I did.
Q. When did you learn what Dr. Reed was givingt
Mr. Williams: I object to that, your Honor. That would
be hearsay.
Mr. Venable: When she found out what he was giving!
Mr. Williams : How_ could she find out?
The Court: She saw him in Dr. Reed's·- office.
Mr. Venable: She carried him in there.
By Mr. Venable:
·
·
Q. When was the time that you first noticed what Dr. Reed
:was giving.him? You can answer that.

James W. Reed v. .Albert T. Church

51

Mrs. 8. A. Berry.

- A. I noticed that he was giving him a medicine out of a
little bottle, but I didn't pay much attention to it until Mr.
Church got so blind, and then I noticed that the medicine had
a name on it, and I got the name and I asked a
page 47 ~ graduate nurse friend of mine about the medicine,
and I learned that the medicine wasMr. Williams : Just a minute.
By Mr. Venable: ._
Q. Do you know the name of the medicine 7
.A. Tryparsamide.
Q. Did you see Dr. Reed during the "last three or four times
you carried him there-what he gave!
A. Tryparsamide, same bottle.
Q. How would that medicine be given?
A. Break the neck of the ·bottle, fill it with water, put a,
needle in it, and inject it into Mr. Church's arm.
Q. What day of the week was the last day that you went
there for this Tryparsamide treatment--..;Saturciay, Sunday,
Monday, Tuesday? Do you know what day it was T
A. I don't. It seems to me it was Sunday.
Q. Now, after learning what it was that he was giving him,·
what did you communicate to Mr. Church T
Mr. Williams: I object to that and object to the statement of counsel. I object to the question and I am objecting.
to the statement.
~
Mr. Venable: We may save that.
Bv Mr. Venable:
.,
Q. Did you convey the .knowledge that you had
pag·e 48 ~ to Mr. Church T ·
Mr. Williams: I object to that.
By Mr. Venable:

Q. If so, when?
The Court: It might have some effect on his conduct after
that. I overrule the objection.
Mr. Williams: I note an exception.

A. I did.

·-
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By Mr. Venable:
Q. You did¥
A. Yes.
Q. After that, were any more treatments of Tryparsamide
given Mr. Church V
A. No.
Q. It is charged here that Mr. Church went up to Dr. Diehl
on the 4th of October. Who carried him up there?
A. I did-me and my husband.
Q. Did you carry him to any other doctor that day?
A. I left Dr. Diehl 's of;ficc and went to Dr. Kennon 's. I
left Dr. Kennon 's office and-no, I didn't; no, I didn't. Did
I go to Dr. Reed's that day or the next day? The next day,
I believe. I went to Dr. Kennon's office and went home.
Q. Did you take him up there to Dr. Kennon's
pag·e 49 ~ office again¥
A. Yes, the next morning.
Mr. Williams: What day was that?
Mr. Venable: The 5th.

~

Bv Mr. Venable:
~Q. Did he get any -glasses from Dr. Diehl Y
A. No, Dr. Diehl didn't g·ive him any glasses. He gave
him a prescription, and he phoned to Dr. Reed, and he told
him to go to Dr. Reed's office and get this prescription, that
the prescription would be there and Dr. Reed would give it
to him .. So I left his office and carried him to Dr. Reed's
office.
Q. When you got to Dr. Reed's office, what reference was
made to the prescription which had been sent him by Dr.
DiehI1
A. He asked him if this prescription was Dr. Diehl's, and
Dr. Reed told him it was, and he said, '' All right, I will take
it if it is Dr. Diehl 's prescription."
Q. How many times did you carry him up for Dr. Diehl's
prescription, and how often¥
A. How often¥ Every day for six days.
Mr. Williams: Where did you carry him?
Mr. Parsons: Dr. Reed's office to take Dr. Diehl's prescription.
~

By Mr. Venable:
.
Q. Did you or your husband carry him up to the
Ea ton Optical Company?
pag-e 50
._
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.A.. I carried him to the Eaton Optical Company, myself,
on two occasions.
Q. Who carried him, if you know, when he went up to Dr.
Kennon 's office?
A. I did, myself.
Q. Did you always carry him to Dr. McCoy's office?
A. No, I didn't.
Q. You didn't carry him there 7 What was, from your observation, Mr. Church's eyesight before he commenced taking
these treatments?
A. He could see just as good as I could. We carried him
on a trip throu~h the Blue Ridge Mountains and through the
Valley of Virgmia, up throug·h Roanoke, and he could see
just as good as we could see and enjoyed the trip splendidly.
Mr. Venable= I think that is all.
CROSS EXAMINATION.
By :Mr. Williams:
Q. Mrs. Berry. did Mr. Church w~ar g-lasses when you "first
knew him?
page 51 } A. He did to read. When he was reading- is the
only time I ever saw ~!Ir. Church wear glasseswhen he was reading the paper at night.
Q. He never used g-lasses except when he was reading?
A. That is the only time I ever seen him put them on.
Q. When did you take him to the Eaton Optical Company?
A. I cannot remember the date. I know that I taken him
to the Eaton Optical Company, but I cannot remember the
date.
Q. Was it before Labor Day f
A. No, it was way after Labor Day-two or three weeks
after that. I can't remember the date I carried him to the
office. I didn't go in; I parked in front of the place and
waited for him to come out.
Q. Did you wait outside?
A. I waited outside for him. I had the ha.by in the car
with me and didn't go in.
Q. Where is Dr. Reed's office?
A. Right down there at Ocean View. I don't know the
name of the street. I could tell you how you get there. You
know where the drug stores are? There is one named Griswold, and there is one on the other corner. I always turn
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straight down and park. He liv:es on the corner in a yellow
house.'
.
page 5·2 ~ Q. Where do you liveY
A. I live at East Indian River Park now. I have
since February 15th. ·
Q. Where did you live Y
A. East Ocean View on 15th Street.
Q. You lived at Ocean View and Dr. Reed lives at Ocean
View!
A. Yes.
Q. And you say you don't know the street he lives on Y ,
A. -Chesapeake Avenue, I reckon. I don't know the name
~f the street. I don't never notice the names. I alway.:; go
,.where I want to go, though. I don't even know the names
of the streets down there.
By Mr. Venable:
Q. The same street that goes down between the two drug
stores!
1
A. It is on the corner in a yellow house. I can go there
with my eyes closed.
By Mr. Williams:
Q. ·:What color did you say the house is that Dr. Reed lives
inf
A. Tannish yellow.
Q. What kind of a house was itY
A. What do you mean f
page 53 ~ Q. A brick house 1
A.· No, it is a wood house.
Q. What kind of wood-shingles Y
A. No, it was not shingles. I don't know what you -call it.
Q. All right. What was it if it was not shingles T
A. It is boards.
Q. How many stories has this house f
A. Two stories and a jump, I reckon. Two stories and a
half, or two stories and· a jump.
Q. Two stories and a half? Does it have a porch on itf
·. A. It has got a little sun porch like. You just g9 right
up the steps and right into the of.:fice, and there is a little
porch out there like that (demonstrating) .
.Q. How big -is the porch 1
A. Give me a tape measure- and I will measure it and tell
you.
· Q. I would not want to put you to that trouble. Can't you
tell us approximately how big it is Y
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A. No, I have not measured it. I can't tell you to save my
life.
Q. Does it go all the way across the house Y
A. No. The office it has kind of a sun glass winpage 54 } dow there-a big sun glass window out in the front
·
like. I have been to the place enough to know
what the house looks like, but I never took so much notice of
the place. Why should I go there and t~ke figures on it Y If· '
I was going to build one like it I would have took my pencil
and drawn a sketch of it.
Q. When you walk in Dr. Reed's office, what do you walk
intoY
.
·.
A. Go into a bi~ office and then there is a little of:fi~e on

the side there by 1t-go in the rest roqm, I reckon is what
he calls it.
Q. So you go into a big office Y
A. Kind of- a rest room.
Q. And how big is that office in reference to this room?
A. Oh, it is nowheres about as large as this.
Q. You say it is not as large as this Y
A. No.
Q. Half as large as this?
A. I don't know.
Q. Well, you went in there a good many times, didn't you?
A. Yes, I went in there with Mr. -Church.
Q. Can't you tell _us whether it is approximately
page 55 ~ half as large as this or not?
A. About the size of my living room, I reckon.
.
Q. Well, about the size of your living room? How large is
your living room 7
A. I don't know that. I have not stepped it off.
Q. Well, you said, then, he had another little room Y
A. A little office-private office there.
·
·
Q. A little private office? Could you give us some idea
how big the big room was-half as big, or one-third as big
as this room f
Mr. Venable : If your Honor please, I submit this witness
has answered that the best she can.
The Court : It is just for the purpose of testing ·the accuracy of the witness. ·
· A. I don't know_ .anything about the foots of the room.
That is the truth. I could not tell yon how big is the room
because I would not know how to tell you.
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By Mr. Williams:
·Q. Anyhow, it was a big room?
A. A good size waiting room, yes. It is not a tiny little
cubbyhole.
Q. And the other room was a little tinyA. No, it was not a little tiny-it was a smallQ. It was a great deal smaller than the other?
page 56 ~ · A. No, not a great deal. It was smaller; not as
large as the other of.flee.
Q. You designate it as a little private office, don't you?
A. What did you say¥
Q. You designated it as a little private office?
A. I guess he calls it a private office.
Q. Did you go in that little office with him?
A. Yes, I did.
Q. You went in there?
A. I led him in there once or twice.
,Q. WhaU
A. I led him in there once or twice.
Q. And you stayed in there while these treatments were
given?
A. Yes.
Q. Whatf
A. Yes, once or twice.
Q. You say that all of the medicine that you saw him use
came out of the same bottle?
A. It looked just like the same bottle to me. It had a little
nook on it; a little small bottle, I guess, no bigger than your
thumb with a long nipple on it.
Q. And you read the name on that bottle t
page 57 ~ A. No ; on the box. The bottle was in a box.
. Q. All rig·ht. Well, will you tell us what you
read on the box?
A. Tryparsamide. I could not spell it.
Q. Spell it for us 7
A. I can't spell it. I can pronounce it but I can't spell
it.

Q. Who taug·ht you to pronounce iU
A. I taught myself. Tryparsamide is the way it is pronounced, but I can't spell it. I am a very poor speller.
Q. Take a shot at it, please. Does it start with a '' T" or

"P"!
A. "T", I think. It starts with a "T". T-r-i-p-somethiug. I can't spell it. Tryparsamide is the way it is pronounced.
a
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Q. Wasn't it right crowded in that little room with all of
youf
A. No, it was not small enough for that.
Q. Will you tell ·us, please, just exactly what Dr. Reed did
fo giving this medicine?
A. I just told you. He broke the bottle and put water in
the bottle, and put it in a needle and put it in Mr. Church's
arm.
Q. Which arm Y
page 58 } A. The left one, I believe. I will be d_Ogged if
I know-the left arm, I think.
Q. You don't know whether it was the left or right, do
you?
A. I don't.
Q. How big was the needle?
A. Oh, it was a small needle, not so large.
Q. A small needle? About the size of that pencil t
A. Yes. The point wasn't as large as that pencil, no ..
Q. But the whole thing·?
A. It might have been a little bi~ger than that.
Q. About that much of that penc117
A. I guess so.
Q. About three inches of the pencil 1
A. I can't tell you identically the size of it.
Q. What?
·
A. I couldn't tell you identically the size of it.
Q. Did he do anything to Mr. Church before he put the
needle in his rig·ht or left arm Y
A. Mr. Church pulled his coat off and he rubbed something on it like that.
Q. Rubbed something on it?
A. Yes.
Q. Didn't do anything else?
page 59} A. No.
Q. How many times do you think he went there
nll together Y
A. Well, I carried him every time.
Q. How many times did you go?
A. I didn't go in the office every tinie. I say three or four
times.
Q. You went three or four times Y
A. Yes.
Q. How many times did you go in the office?
A. About one or two times.
Q. What?
A. In the little office? ·

· ss·
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Q. Yesr
A.- One or two times. I don 1t remember distinctly. I cannot remember the dates. I know I carried him up there lots.
I carried him a lot of times. There wasn't anybody else to
take him, and I carried him.
Q. Was anybody else in there when you went in there Y
A. No.
Q. Not a soul T
A. No. .
Q. What time did you take him f
A. I carried him sometimes in the morning aud
page 60} I carried him at night some.
Q. What time of night Y
A. I don't remember the time. I can't tell· you; I can 1t
remember.
Q. And there was nobody in the office at the times you
carried him Y
A. No.
Mr. Williams : . That is all
RE-DffiECT EXAMINATION.

By Mr. Venable:
Q. Mr. Williams· in his cross examination of yon, I think,
did not understand you, but I would like for you to tell
whether he always used one bottle, or a different bottle each

time?

A. You know he couldn't use the same bottle. He had to
use a different bottle; a new bottle. How could he use .the
same bottle when he took it all ouU
Mr. Venable: All right.
RE-CROSS EXAMINATiiON.
By Mr. Williams:
Q. Why do you say he always had to use a different bottleY
page 61} A. How could you use a bottle that is sealed up
more than one time after you break the seal on
iU
Q. About ten shots come in one bottle. Did you know
that¥
A. I don't know about that. I know that he would have
a bottle every time and he used it.
Mr. Williams : That is all.

.,

I
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page 62 }

DR. A. D. MORGAN,
_
a witness on behalf of the plaintiff, being first duly
sworn, testifi~d as follows :

Examined by Mr. Venable:
Q. Your name, residence, and occupation Y
A. A. D. Morgan, physician.
• _
Q. How long· have you been practicing medicine, Doctor!
A. Since 1911.
Q. What is your specialty?
A. Eyes, nose and throat.
·
Q. Do you know Mr. A. T. Church here?
A~ I have seen him two or three times, yes, sir.
The Court: Speak a little louder, Doctor.
Bv Mr. Venable:
.,Q. For what did you first treat Mr. Church Y
A. I removed a cyst from his eyelid.
Q. A little wart, or something of that kind?
A. Yes, sir.
Q. What day was that?
A. That was back in '36, August 11, '36.
Q. And working around his eye at that time, was there any
complaint made about his vision or any trouble with his eyes
at all that you sawY
A. No, sir.
_
Q. Did you at a later time examine his nose for him?
A. Yes, sir, I examined his nose, I think, the
page 63 } first of August in '37.
Q. Have you got the date of that¥
A. I have got here the 16th of August.
Q. 16th of Augustf
A. Yes, sir.
Q. He came to you for a·
A. He had a fall and his nose was injured.
Q. Did you find what was broken in his nose on that examination?
A. I could not see anything wrong. The.nose was in alinement, so I didn't do anything.
Q. At that time was any complaint made about his eyesight at all?
,
A. No, sir, he didn't make any complaint about his eyes.
Q. You have had years of experience in examining eyes,
haven't you1 Doctor?
A. Yes, sir.
I

•
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Q. If there had been anything the matter with his eyes
especially on either of those trips, you would probably have
noticed it, wouldn't you?
A. Now, I don't know. There wasn't anything said about
his eyesight. He seemed to see all right and get around. I
didn't examine his eyes at all. I just treated him
page 64 ~ for the local condition on his lid and nose, but he
didn't make any complaint about his eyesight, so
I didn't examine t h~m.
Q. Did he have any trouble in his movements in your private office?
A. No, sir.
Q. You considered his eyesight, thenThe Court: He said he has not examined his eyes.
object to the leading questions. Let the
Mr. Williams:
witness _testify and not you.

r

By Mr. Venable:
Q. Did I understand, Doctor, the second note you have
there. is on the 16th of August, 1937'
A. I saw him for an injury to his nose.
Mr. Venable: The witness is with you.
Mr. Williams: Stand aside.

- DR. R. C..WHEELER,
a 'witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
· Examined by Mr. Venable:
Q. Your name and occupation Y
A. R. C. Wheeler, optometrist.
Q. Where have you been living in Norfolk-working?
A. My'residence, you mean?
page 65 ~ Q. How long have you been working, and where
are you working now?
A. I have been there about twenty years.
Q. What is the name of your concern Y
A. G. L. Hall Optical Company.
Q. v\That is your profession!
A. Optometrist.
Q. How long have you been examining·, fitting glasses in
Norfolk?
A. Twenty years.

.James "\V. Reed v . .Albert T. Church

61

Dr. R. C. Wheeler.

Q. About l1ow many examinations haye you made, Doctor?
A. It would be a little hard to tell; may~ 10,000.
Q. Will you state whether or not you made an examination
and :fitted a pair of glasses to the eyes of Mr. A. T. Church
in 1930?
A. I did.
Q. Will you look, please, to see whether these are the
glasses which you gave him in 1930?
A. In order to bP. absolutely certain about this I would
have to neutralize these lenses. I couldn't do that here, but
these look like the g·lasses. These are similar to the glasses
shown me.
Q. During that examination, what kind of an examination
did you make of this man's eyes 1
A. Well, to begin with, I took this man's visual
page 66 t acuity-that is, without glasses. Then l examined
his fundus and media, and then we .made what we
call a refraction. In other words, to test this man's vision
to see what glasses will improve him. Then we naturally make
a record of the man's vision after the glas,ses have bee.n prescribed.
By the Court:
Q. Doctor, when did you say that wast
A. I did. that in 1930.

I
I

i

-

By Mr. Venable:
Q. What is the date?
..A.. On the 2nd of May, 1930.
Q. Did you prescribe for him a pair of glasses at that time
which your company made?
A. That is right.
Q. And in looking at these, you think they are the same
glasses?
A. I think thev are.
Q. You said something about a fundus examination. Tell
the jnrv how you did that.
A. We used an instrument to look into the back of the eye
to see if there was any apparent growth or diseased condition, and, according to my record, I marked on each eye
separately that the "fundus condition was 0. K.
page 67 } That is the only record I have to make as an
optometrist.
Q. Wbat does that mean to your mind in explaining to
the jury as to whether there is anything the matter at all
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with this man's eyes, if there is any diseased condition T
A. If there ·wes any disease there, it could have been an
in~ipient disease and would not have been recognizable in
the fund~s. It would have to be in an advanced stage before I could see it.
Q. Did you see\ any kind of a disease Y
A. According to my record I didn't.
Q. Would you state to the jury now that, based on your
recox:_ds when yon examined hj.m in 1930, his eyes were
diseased or perfectly healthy Y
Mr. Williams: I object to that as leading, in the first
.Place, and Dr. Wheeler has stated that the fundus would not
show, as I understand, unless it was in an advanced stage.
A. That is right.
Mr. Williams: So how could he say¥
Mr. Venable: You are claiming it happened back in 1923,
and this was 1930. If that was not time for it to advance,
I don't know what would be.
Mr. Williams: We are trying to find out what this gentle.
man can testify to, and he says he cannot testify
page 68 } what condition the eyes were in.
By Mr. Venable:
Q. What did you say the condition of his eyes were Y
Mr. Williams: Just a minute. Read back the answer and
you will find he said the fundus examination would not show
it until it was in an advanced stage.
Mr. Venable: I don't question that at all.
By Mr. Venable: ·
Q. What did you find was the condition. of his eyes when
you looked in there Y
A. In what respect! .
Q. As to ·healthy eyes or dis~ased T
. A. As far as I could tell, they were healthy. There was
no growth condition there to indicate any pathological conditioa
·
·
Q. Now, the glasses wllich you gave him, what about his
sight being-normal or abnormal T
A. His vision with the glasses was normal.

.Tames Vl. Reed v. Albert T. Church

63-

'Dr. G. T. Eaton.
Q. How much more correction, if any, was made than of
the average eye of a man who is near his age?
.A. He had a slight correction in his right eye and. none
at all in the left.
Q. Were these glasses given· him for the purpose of read- ingY .
page 69 ~ A. Reading glasses.
Q. Or farsighted glasses Y
A. Reading glasses Y
Q. At that time, did you notice in his movements, or in
any of your examination, any reduction in his :field of vision T
A. I didn't make any test of that sort.
Q. Was there anything in the way he moved around to
indicate that.it was necessary to make any tesU
A. Nothing, no, sir.
Q. There was nothing to indicate that you should make.
that tesU
·
A. No, sir.
Q. If a man has a contracted field of vision, ·his movement and cautious feeling around· would indicateMr. Williams:. I object to that as a leading question.
. Mr. Venable: · The witness is with you. ·
Mr. Williams.: No questions.
By Mr. 'N'enable:
Q. He never came back to have these glasses changed in
any way?
A. I have not seen him since.
~

DR. G. T. EATON,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows :

page 70

Examined by Mr. Venable:
Q. Please state your name, residence and occupation 1
A. Dr. G. T. Eaton, Optometrist, 103 College Place.
Q. Doctor, will you tell we whether or J!Ot Mr. Church
came to you, and about what day he came to see you .in
reference to some glasses?
A. About September 11, 1937.,
Q. Did you make an examination and give him the glasses
at that timeT
A. I did.
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Q. At that time, ,vill you state to the Jury whether or
not there was a reduction in his field i
A. There was.
Q. You gave him glasses to do whaU
A. I gave him a pair of glasses for distant use, and, as his
fields were limited, I gave him a pair of fit-overs-that is,
total lens to fit over them for reading.
Q. Doctor, did you make really any accurate measurement
of how much the fields were contracted at that time, or just a.
rough estimate of it?
A. Well, the fields were so small that I could take them
with a white card and register practically 5/10 in
page 71 ~ the right eye, and 5/5 in the left, whic.h is practically what we call central vision. .
Q. How many inches away could he see across five or
six inches?
A. Well, he could see at reading distance.
Q. At reading distance i
A. Yes, ·sir.
Q. His circle would be five inches in diameter 1
A. Well, I would not say absolutely five inches h1 diameter.
In making this 5/5 and 5/10, it is not a question of the
widths of what he sees because the widths of what he sees
depend entirely on the distance of the object away from him.
Q. At reading distance it is about how much Y
A. For instance, if he was looking at me· and I was four
feet away from himQ. I am asking you the reading distance now?
A. If you will let me answer it in my own wayQ. I want to know what diameter of the circle was at reading distance 1
A. Well, the only answer, if you want it exact on that basis,
he had a test chart for reading of this size (indicating), and
he could read it easily. So, whether he could see more than
that or less than that, he certainly could see as
page 72 ~ much as that, and whether he could see more than
that, that is a question.
Q. Now, you started to say something about at a distance
away!
A. I would say at a distance of about four feet he could
see from the top of my head to possibly here ('indicating),
so, you see, in comparison your vision becomes smaller and
smaller as it comes in.
Q. I would like to get your estimate.
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Mr. ·williams:
that is?

Can't we get in the record the distance

A. No, sir, it is an approximation.

By the Court:
Q. Two and a half feet, would you say?
A. Two or two and a half feet, anyhow.
By Mr. Venable;
Q. ·what did you charge for these two pall' of glasses'
A. $30.00.

CROSS EXAMINATION.
By Mr. Williams :
Q. When was the first time you saw him 1
A. Professionally on September 11th.
Q. You didn ~t see him on September 1st 1
A. I can't tell you by my record here because
. page 73 ~ my card shows-it looks like 9/1/37., and doWJ?. below I have 9/11/37.
.
Mr. Venable:
• ments.

I have the receipts-the two $15.00 pay-

By Mr. Williams :
Q. l didn't hear you. Mr. Venable was talking. You sai4
something about you couldn't tell from something.
A. On my card here., the way it is written, it looks like
9/1/37, but it has two marks there with a long one, and on
my record here it is 9/11/37, which was Saturday, and my
record shows that the glasses were delivered on the i3th. ·
The first time he came to see me I don't remember whether
it was on the 1st or the 11th because it has been a year and
a half ago.
Q. Did you see him more than once?
A.. Frequently after the e_xamination.
.
Q. Was his vision about the same at your last exami:r,-atio:p.
as it was before?
•
Mr. Venable: He has not made but one examination.
A. I checked his field of vision· a number of times when he
came in, to see if he ,~as better.

66

Supreme Court of Appeals of Virginia.

Dr. G. T. Eaton . .

/

By Mr. Williams:
Q. And was his vision about the same the last
page 74 ~ time you checked him as it was the first time 1
A:. Just about the same.
Q. How long was that a part in time Y
A. I should judge that would be oyer a period of seven or
eight months.
.
Q. So, for approximately the past seven or eight months,
so far as your record shows, his field of vision has not
changed!
A. About the same.
By the Court:
.
.
Q. You mean starting with the 11th or 12th, three or four
months after thaU
A. Seven or eight months after, still the same.
Q. You checked from the 11th of September, 1937, seven or
eight months subsequent to that 7 ·
A. Because he would come in, sir.
Q. I just wanted to get that time.
A. Well, he would come in, and I wanted to know if the
patient was better, and it would only take a minute to see if
he was better or not.

RE-DIRECT EXAMINATION.
By Mr. Venable:
Q. Doctor, did be pay you the first $15 on the
page 75 ~ day you made the examination and the other $15
on the day that you delivered the glasses 7
.A.. Yes, sir.
.
.
Q. Will you look at those receipts and see whether they
are yours, because they give the dates correctly, I thinkt
A. Those are my receipts all right.
Q. What is the date of the first one f
A. 11th.
,
Q. And the date of the second 7
A. 13th.
. · Q. Do you have any question now about the time he came
q> youY
A. Well, whether or not he came in previous to the 11th
and I made a preliminary examination and had him come
back, I don't remember.
Q. · When you make an examination and don't know a man,
you require him to make a deposit Y
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.A. In this case I knew the man.
Q. You asked for iU.
_
A. No, I didn't ask for it. He gave it voluntarily.

Mr. Venable: I offer these two receipts as ''Plaintiff's Exhibits 3 and 4".
page 76

~

DR. JOH;.~ W. BUCHANAN,
a witness ori behalf of the plaintiff, being first duly
sworn, testified as follows :
··

Examined by Mr. Venable:
Q. Doctor, will you please state your name, residence, and
occupation Y
A. John W. Buchanan, my office is in the Dickson Building, Norfolk, and I am optometrist.
Q. You are also a neurologisU
. A. I am an optometric neurologist. We fit glasses from
the nervous standpoint.
·
Q. What institution in Chicago did you graduate from Y
A. McCormick Neurology Clinic.
Q. About how long ago was that, sir Y
.A. 1904, and 1914 I started practicing here .
.Q. What New York school-.
A. New York School of Opticians.
Q. When was thatY
.
A. That was about 1~01, I think, or '02. I don't remember•..
Q. Did you attend any other eye school in any other cityY
A. Philadelphia Optical ·College.
Q. Doctor, how long have you been practicing in
page 77 ~ NorfolkY
··
.
A. Thirty years.
Q. About how many eyes have you examined here in Norfolk during those thirty years Y
A. About 20 or 25,000 in Norfolk.
Q. Did you or not see Mr. Church around the 20th, 22nd
or 23rd of October, 1937?
A. I did.
_ Q. What dates do you have there!
A. I have liis record here.
Q.. What dates did you see him Y
A. October 20, '37.
Q. Did you at that time take a measurement of his eyes
for acuity, color, and radius f
A. I did.
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Q. ·what did you find to be the diameter of the circle which
he could see at that time at reading distance f
.A. About 16' inches, his sphere was 11h inches. At 16
feet it was 10 inches.
By Mr. Williams:
Q. Give me that last again 1
A. 16 feet, it was 10 inches.
By Mr. Venable:
Q. Do you mean to say that the diameter of a circle that
he could see from 16 inches was 1% inches?
page 78 ~ A. 1% inches.
Q. What do you call that kind of sight, Doctod
. A. Sometimes spoken of as gunbarrel vision, like a man
looking down a gunbarrel.
Q. If you take the lead out of a pencil and look through
the pencil, how does that correspond? Would that be an illustration!
·
A. That would be a little smaller.
Q. How much vision do you find he has left?
A. Well, at that time when I examined his eyes, at 16 feet
20
within that small radius of ten inches, his vision was
80
or on.e-fourth normal.
Q. Within that circle?
A. Within that circle.
Q. How about on each side?
A. He didn't have any vision at all.
Q. Now, Doctor, you have been examining eyes for a great
number of years and studying· them. You have written pamphlets on the eyesJ haven't yon f
A. Yes, sir.
.
Q. Did you look into this mau 's eyes and make a thorough
examination of them Y
A. I did. I examined his eyes with an instrument we call
a ophthalmoscope which gives us a view of the
page 79 ~ interior of the eye, just as plain as I see the interior of my hand.
Q. When you examined him there, did you see any marks
of syphilis at alU
A. None at all.
Q. What do you attribute the atrophy to?
A. I attribute it to poisoning.
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Q. Arsenic is poi~oning· 1

_

A. I found out afterwards that it was probably arsenic
poisoning. I did not know at that time what it was.
Mr. Venable:

The witness is with you.
CROSS EXAMINATION.

By Mr. Williams:
Q.· Where did you receive your medical education?
A. I am not a medical man.
Q. Not an M. D. at all?
A. No, sir.
·
Q. You don't treat eyes, I t~ke it?
A. No diseased condition.
Q. And your business, as I understand it, is to examine
eyes and fit glasses to them 1
A. Yes, sir.
Mr. Williams : That is all.

DR. J. E. DIEHL,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:
page 80 }

Examined by Mr. Venable·:
Q. What is your specialty, Doctor?
_
A. Eye, ear, nose and throat.
Q. How long ha1!e you been practicing in the City of Norfolk since your graduation 7
A. I· graduated in 1900.
.
Q. How long have you been practicing?
A. In Norfolk, 20 years.
Q. 20 years. Dr. Diehl, state whether or not you made
an examination of the eyes of Mr. A. T. Church on or about
4th of October, 1937?
A. I did.
Q. Did you recommend any further examination?
A. I advised him to see another man for consultation.
Q. Who was that?
A. Dr. Kennon.
Q. He has since died?
A. Yes.
Q. From the report, do you lQiow whether he did see Dr.
KennonT
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A. ~es, sir, from what he said.
.
Q. Did you give him any · report upon _your
page 81 ~ physical examination and send him to another oculist to be further examined!
A. Yes, sir.
,
Q. When he came back, did he come back to you within a
day or two-on the 5th, I think it ·was 1
A. He came 'back a few days later.
Q. When he came back, did you make any further examination that dayY

A. Yes, sir.
Q. What did you find in your examination was the amount
of damage done to the optic nerve Y How much was his
vision contracted Y
· Note: The witness p1·oduces some notes.

A. I have got the record here of the field of vision (hands
it to Mr. Venable).
Q. Will you take a red pencil and follow those dots! You
can follow those dots with a red pencil!
· A. Yes, sir.
·Note : The witness does as requested.
Q. Is there any material difference in any one of those
cardsf
A. Very little difference in the one of October 4th, 1937,
.
and October 16, 1937, but the one of December 15,
page 82 ~ 1938, shows more contraction in the field.
Q. What does that mean, that it was getting better or worse Y
A. Shows the vision had been cut off that much more.
Q. Will you explain to the ·jury here, Doctor, what you
mean by these charts?
A. A. person with a normal eye, putting on. what they call
a perimeter, .you look over this and the object is pulled around
on this side. A normal eye sees it out about here on this side
(indicating).
,
Q. What is that figure you mention T
A. Between 70 and 90 and 100, ~nd on this side it is about
60-about 55 on the upper portion and about 60 or 70 below.
That is the normal vision field.
.
Q. There ·are circles going throug·h those visions on your
charts!
'
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A.. It shows the vision field has been cut down.
Q. What does your red mark in there indicate?
A. That red mark indicates a little beyond 10, right in
there.
Q. I want to put in the record what they are intended to '
show?
A. Show that the central vision is all cut off except within
·
that little area there, or his peripherai vision.
·
page 83 ~ Q. Normally, his eye would show all across that
white ·part of the sheet, but your. examination
shows that they are cut down to that point?
A. Yes, sir.
.
·
Q. What do you call that thing with which he is suffering!
A. Degeneration of the optic.
Q. You call that atrophy?
A. Yes, sir.
Mr. Venable: I would like to put these charts in evidence
as "Plaintiff's Exhibit 5, 6, and 7".
By Mr. Venable:
Q. When you found this in this strange condition, did he
tell you who was treating himT
A. Yes, sir.
Mr. Williams :
Mr. Venable:
ing him.
Mr. Williams:
tion.
The Court: I
Mr. Williams:
·

I object to that.
·
·
I asked him if he told him who was treat-:I object to that as a self-serving declaraoverrule the objection.
I note an exception. .

By Mr. Venable:
Q. Who did you find was treating him Y .
pag~ 84 ~ A. Beg your pardon T
Q. Who did you find was treating Mr. Church?
A. He said Dr. Reed was treating him.
·
Q. Did you call Dr. Reed to find' out what he was treating
him with?
A. Yes, sir.
Q. What did he tell you?
.A. He said Tryparsamide.
Q.. How many treatments did he tell you he had given him?
A. He said around the neighborhood of nine.
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The Court: Gentlemen, we had better suspend until Dr.
Reed. comes back. He went to the phone.
Note: A short recess was taken until Dr. Reed returned
to the courtroom.
By Mr. Venable:
Q. Doctor, I want to ask whether or not you consider this·
condition of the eye, contracted in its field of vision as you
show on the charts, is temporary or permanent?
A. Permanent, I think.
Mr. Venable: The witness is with you.

page 85 ~

CROSS EXAMINATION.

By Mr. Williams:
Q. Doctor Diehl, this conversation that you had with Dr.
Reed over the phone-isn't it a fact that he told you he had
given him some Tryparsamide and some other kind of medicine?
A. You mean the first conversation?
Q. Yes.
A. No.
Q. Is it your recollection that he gave all Ti·yparsamideY
A. That is what I have on my record. I put it down when
I talked to him.
Mr. Venable: There is one question I failed to ask.
By Mr. Venable:
·
Q. After talking with Dr. Reed, did you or not prescribe
to him and talk ove.r a different prescription that mig·ht counteract the effect and help this man's eyes Y
A. Yes, sir.
Q. What was that prescription that you gave him?
A. Several of them were brought up. Dr. Kennon suggested}\fr. Williams:
page 86 ~.

I object to that.

Mr. Venable: vVe can't tell what Dr. Kennon
prescribed.

A. One of these was sodium theosulphate, p:rains 15, four
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times a day, or ampule 500 intravenously daily for one week.
ThAn I mentioned another preparation. I think it is a French
preparation. I told him I didn't think he could get that in
Norfolk. That was called Acetylcholine, one-tenth Gram
intramuscularly, every fifteen days. Then I also mentioned
the intra.venous injection of sodium nitrate all inhalations of
amyl-nitriet.
Q. Would those remedies which you suggested to Dr. Reed,
in your opinion and consultation with him, be beneficial in
arresting the progress of the disease afterwards?
.A. He didn't show any improvement after that.
Q. But was given for that purpose, to check itf
A. I don't know whether it was given. We were talking
about it over the phone.
Q. I see. Did you give Mr. Church any eye glasses Y
A. No, sir.
Q. What did you tell him in reference to his condition and
his future work, being able to workt
l\fr. vVilliams: I object to that.
,page 87 } By Mr. Venable-!
Q. Forget what you told him. Is he in a condition now to do any of the ordinary work that can be done
by man-ordinary labor¥
A. No, sir.
Q. Didn't you make an examination of his eyes, an examination within the last month or so at my requesU
Note : The doctor consulted his notes.
A. December 15, 1938, was the last time I examined him.
Q. That was, I state, when I crone up with him, too-this
last December?
A. Yes, sir.
By Mr. Parsons:
Q. That smaller chartA. That was the last one I took.
Q. The one that has the small circle?
A. Yes, sir.

Bv Mr. Williams:
Q. Dr. Diehl, in making these measurements on these cards

74

Supreme Court of Appeals of Virginia.

Dt·. M. H. Bland.
I

you have st'ereoptical machine with two eyes, do you not Y
.A. No, it is what they call a perimeter. It comes around '
on the side-a meridian-and then th,we is run a
page 88 ~ color scheme over that where it is registered on the
perimeter. Then you have it registered on a certain percentage.
Q .. What is this machine you look through Y Isn't it sort
of a ster.eoptical affair and it has a field underneath it, and
you take a Ii ttle stick and run it underneath Y
A. That serves for the same purpose.
Q. That is to get the field Y
A. Yes.
Q. And in order to get that, the man tells you when it goes
out of his vision. doesn't het
A. Yes.
Q. So these are based on what he told you in regard to
when the little stick goes out of his vision Y
.A.. Yes, it works both ways.
Mt. Williams: That is all.
Mr. Venable : All right, you can come down.

DR. M. H. BL.AND,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows:
Examined by Mr. Venable:
Q. Your namef
A. Milton H. Bland.
Q. How long have yon been practicing medicine, Doctor?
page "89 · ~ A. I have been practicing in the City of Norfolk since July 1st, 1934.
Q. How long before that did you serve as an interne in the
Protestant Hospital Y
A. I had two years of service there.
Q. Where are yon a graduate from?
.A .. MP.dical College· of Virginia in Richmond.
Q. Doctor, did you at my request at some recent time make
a spinal puncture and get the spinal fluid, and J1ave a Wasserman made of Mr. Church 7
A. I did.
' Q. Will you report to the jury here what the result of that
Wasserman isY
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A. The test done on the spinal fluid I obtained on December 12, 1938, was reported by the laboratory of the Norfolk
General Hospital as being negative.
Q. What else did you find on that report as to the blQod
count, as to whether he had a normal one 7
A:. The report that I had here from the laboratory reads:
"The examination of Mr. Albert T. Church-eell count-two
per cubic MM. Globulin-no increase. Wasserman testnegatiYe. Oplloidal Gold-negative.''
Q. Does that show a normal or abnormal condition 7
A. I would term that as being a normal spi~al fluid.
Q. No case of any syphilitic trouble at all f
page 90 ~ A. Not from the laborartory. ·
Mr. Venable: The witness is with rou.

CROSS EXAMINATION.

By Mr. Williams:
Q. Are those, "things· accurate?
A. I did not do the test.
·· ·
· ·Q. If the spinal fluid test i~ negative, does that necessarily
mean·that a person has not syphilis?
'.A. No,' sir.
Q. It does not Y
: A. It does not mean that· a person does not have syphilis.
Q. About 80 per cent accurate, isn't it 7
·: .
A. We consider the Wasserman to be about 95 per cent .
accurate.
Mr. Williams : That is all.
RE-DIRECT EXAMINATION.
By Mr. Venable:
Q. Mr. Williams brought up something here. You .say
that the Wasserman test is considered from 90 to 95 per cent
accurate' .
.
page 91 ~ A. That has been my teaching.
Q. If you ·had this test made, and the blood
count and everything else being normal, you would consig-er
that report is within the 90 or 95 per cent, showing that Mr.
Church had a normal fluid Y
· A. Yes, sir.
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Q. Are there any other tests that a doctor can make if
he wants to throug·h a laboratory, called a gold test, or something f Is that anything new f
A. The tests that were done, Mr. Venable, were a cell count,
globulin, Wasserman, and Colloidal Gold.
Q. That is all in your reporU
A. That is all in my report.
Q. And none of them show anything abnormal f
A. Nothing in my opinion shows abnormal.

page 92 ~

MORNING SESSION.

Norfolk, Virginia, February 17, 1939.
Met pursuant to adjournment of yesterday.
Present: Same parties as heretofore noted.
DR..M. H. TODD.
a witness on behalf of the plaintiff, being first duly sworn,
testified as f o1lows:
Examined by Mr. Parsons:
Q. Dr. Todd, you are a practicing physician and surgeon
in the City of Norfollr?
A. Yes. I am practicing· surgery; I am not doing medical
work.
Q. How long have you been practicing medicine, Doctor!
A. 26 years.
Q. How long have you been practicing in Norfolk City 1
A. Eight years.
Q. You are a member of the Norfolk Co~nty Medical Society!
A. Yes, sir.
Q. You were summoned here, were you not, Doctor f
A. Under protest, yes.
Q. You asked to be relieved of testifyingt
page 93 ~ A. Yes. May I explain the reasons for asking
for that 1 In the first place, I clidn 't like the flavor
of being· askedMr. Williams: Your Honor, I can't see the relevancy of
these questions or the relevancy of any explanation.
Mr. Parsons: I didn't ask for a.n explanation, if your
Honor please. The· Doctor just wants to make it.
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The Court: I don't know that we are interested in that.
We are just concerned with the issues here before us.
Bv Mr. Parsons :
·Q. Doctor. will you state whether or not the average
physician in this community in practice similar to that of
Dr. Reed's is acquainted with the ·use of tryparsamide 7

Mr. Williams : If he knows.

·By Mr. Parsons:
Q. Would you know about it from your association with the
medical society t
A. I shall have to answer by supposition rather than by
knowledge .
. Mr. Williams: I object to any supposition.
Mr. Parsons : If your Honor please, I ask the
page 94} privilege of asking some cross examination because I 1mderstood -Prom the doctor that he knew
from the association of the medical profession.
The Court: That would be hearsay.

By Mr. Parsons:
Q. Doctor, you a.re a member of the Norfolk County Medical Society which includes the City of Norfolk, doesn't it?
A. It does, yes, sir.
Q. You are acquainted with whether or not the average
doctor in general practice in the community similar to Dr.
Reed, keeps up with the medicines that are proposed and
advertised and sent out from time to time,
Mr. Williams: Your Honor, I submit I don't see the relevancy of tha.t. S,uppose he does know or doesn't know that
the average doctor does or does not.
Mr. Parsons: You have raised that defense and I am just
meeting· it.
Mr. Williams: What defense?
Mr. Parsons: That the doctor did such things that he
Imel proper knowledge of, as other doctors in the community~
Mr. Williams: You are asking this doctor whether or not
some other doctor reads pamphlets.
page 95 ~ 'Mr. Parsons: You raised the question whether
or not he used the same care, skill and knowledge
as other doctors in the community.
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By Mr. Parsons:.
Q. Do you know from your ~ssociatio~ with the medical
society and the doctors that they have kept up with the use
of tryparsa.mide in this community-from your association
in the hospital and the doctors, and everybody else1
A. I had better answer that by-saying it is my impression that the average physician in Norfolk keeps up as well
as ave·rag·e doctors elsewhere with the general run of medical
literature. Is that a sufficient answer to the question, or is
the correct answer Y
Q. It answers it partially. I am asking you now whether
9r not the average doctor in this community in kee.ping up
with his data is familiar with the use of tryparsamide. In
answering-that you can take into consideration your association with hospitals and the doctors and the medical fraternity.
A. I have no direct knowledge in rega1·d to that specif:ie
drug.
.
·Q. -Doctor, I didn't ask you for direct knowledge from your
use of it~
Mr. Williams: I didn't ·hear his answer.
Mr. Parsons: He said he had no direct knowledge.
:
Mr. Williams: Of whatf
Mr. Parsons: ·Of the ·knowledge of the profession in regard to that specific drug.

page 96 ~

By Mr. Parsons:
Q. Doctor, do you know of its use generally in this community, whether it has been used for several years, or noU ·
A. It is a drug that is used in this community, yes.
Q. For a number of years prior'to 19277 Since about 1922
or '23?
~
:
A.. I do- not know when the drug was introduced, but it is
a drug that has been used for a few years.
Q.. Certainly, probably ten years ago at least~ it has become in general use 1
A. I would rather not confine myself to a precise- · ·
Q. Give us some time when you ca11 say of your own knowledge it has been used 7
A. I should say five year~.
Q. Five years from now, at IeasU
A.. Yes .
.Q. Now; Doctor, can you say w.hetber or not the medical
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profession generally in this community and elsewhere is
necessarily acquainted with the precautions to be usedMr. ·wrniams: I object to that. It is not relepage 97 ~ vant whet.her the average doctor is familiar with
the precautions that should be used or not. As
I understand, Dr. Todd said he was not familiar with the
use of this particular drug. As I understand, there has been
no statement by Dr. Todd or counsel that he ever used it or
he lmows ·anything about it. It does not come, as I unde_rstand it, within his line of practice.
The Court: I understood him to go a little further and
say he didn't know anything ·about it; that other doctors
used it
·
Mr. Williams: There is no dispute about the fact that the
drug is used for syphilitic treatment. I don't see .the relevancy of asking him any more than I would ask a lawyer the
question as to whether the average lawyer in this community
studied law boob.
The Court : It is not such a uniform drug, I suppose. As
I understood, it is comparatively new. The doctor, in· his
general practice, might see other doctors use it. That is
matter of his own knowledge and recollection.
By Mr. Parsons:
.
Q. Have you observed doctors using it for the past few
years in your practice and a.t the hospital, and otherwise?
A. I havP. knowledge of this drug only through
page 98. ~ the literature and the fact that I know the drug
iR sold in town. I know of no specific instance in
which a definite physician has used it in a specific case.
Q. Doctor, will you tell us then whether the drug contains
a poison, in the way of arsenic T
A. The drug, itself, is made of arsenic and is a poison.
In fact, all potent drugs are, such as digitalis,- the he·art
remedy. It is deadly poison.
Q. In the use of it, is it necessary to take precautions because of the affinity to the eyes Y
Mr. Williams: I object to that. This doctor stated he
has not used it.
Mr. Parsons: We withdraw the question.

a

Bv Mr. Parsons :
··Q. Your statement of precautions would be confined to
the literature that comes ouU

80

Supreme Court of Appeals of Virginia.

J. H. Gary.
A. I have no direct knowledg·e of the use of the drug.
Q. Except from the literature?
A. Except from the literature.
Q. That literature has been out for a number of years,
hasn't it?
A. Yes, I have read the literature for a number of years
back.
page 99 ~. Q. That is in the medical journals and in the
literature that comes with the package, itself?
A. That is correct.
Mr. Parsons: That is all.
Mr. Williams: Stand aside.

J. H. GARY,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
Examined by Mr. Venable:
Q. What is your name and occupation? .
A. J. H. Gary, Norfolk, and I am a buyer in a wholesale
drug company.
Q. What wholesale drug company are you connected with?
A. Henry B. Gilpin Company.
., Q. How long have you been in that business?
A.. Thirteen year_s.
Q. And you are, yourself, a registered pharmacist?
A. Yes, sir.
Q. Do you know what connection Gilpin, as a wholesale
druggist in Norfolk, has with Merck &, Company New Jersey?
A. We are wholesale distributors of their chemicals in the
City of Norfolk.
Q. Will you look at this package and tell the
page 100 ~ jury what that is?
A. It is tryparsamide, a product of Merck &
Company, under a license from the Rockefeller Institute.
Q. Will you open that package and show the jury just how
this medicine comes?
A. In an ampoule. This happens to be a two gram size.
Q. That is a bottle-we call it a bottle and you call it an
ampoule?
A. Yes, sir.
Q. It is a sealed bottle, isn't iU
A. Yes, sir.
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Q. ·what else comes in there?
A. There is a pamphlet labeled '' Tryparsamide Merck'',
with the chemicals named on the bottom of: it.
Q. Does that pamphlet come with all of the packages of
tryparsamide that co.me to you?
A. I would say they are supopsed to. I would not swear
that all of them have it in there. If it was not in there, I
would say it was an error in the manufacturing.
. Q. Does tryparsamide come to the wholesale druggist loose
or does it come in ampoules?
A. If you will allow me to refer to my price list here, which
is the official price log of Merck & Company.
page 101 ~ This happened to be issued to us on February,
1939. TrYParsamicle is a package in only three
sizes, according to this price list.
Q. What are those sizes?
A. One gram ampoule, two gram ampoules, and thr~e gram
ampoules.
Q. How many years have you been the distributor of this
drug in Norfolk t
A. As far back as my price list here goes-to 7/.1/33. Tryparsamide iR listed in this catalog11e and we handled it at
that time, and probably previous, but I would not like to
say.
Q. It has been tl1ere for several years t
A. Yes, sir.
Q. Now, do you know of any other way that tryparsamide
is sent except in the ampoules?
A. No, sir. The only way we know, as wholesale druggists,
is in packages, the way it is listed in the price list.
Q. And the packages which you get, you sell to the retail
drug·gists here 1
A. Yes, sir.
Q. And they in turn to the doctors?
A. Yes, sir.
page 102 ~ Q. See if there is anything else in that package? Isn't there a little file in there?
A. Yes, sir.
Q. "'\V1:1at is that used for?
A. That file is supposed to be m:P.d to file off the end of the
ampoule to get the powder out.
Q. You file that so you can break the seal?
A. Yes, sir.
Q. Now, what do you know about the circulation of litera-.
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tnre in addition to thP. inserted literature which comes with
each package 7
•
.
A. This label comes here (pointing), and they also have
this label-this pamphlet which is sent to doctors, as I understand, on request.
Q. On request f
' A. Yes, sir. Now, they probably circulate it to the doctors all over the United States on new items. Now, whether
they would send these out promiscuously to doctors periodically through the year, I would not like to answer.
Q. You would not answer!
A. No~ sir.
By Mr. Williams:
-Q. Speaking of what pamphlet f
A. This pamphlet. It is a pamphlet which is
page 103 ~ furnished to doctors- becauseMr. Williams: Put a letter "A" on it.
Mr. Venable : I offer that in evidence, and if he has any
objection I would like for him to make it now if he is· going
to make it.
Mr. Williams: Your Honor, I don't think it is admissible.
It doesn't show when it was put out, in the first place. It
says, '"37 ". It may be the latter part of '37.
Mr. Venable: I wasn't going to offer it on that evidence.
If there is an objection to it I will withdraw it. I want to
offer in evidence this ampoule and the pa~kage it comes in
· .~nd the file as ''Plaintiff's Exhibit No. 9 ''.

By Mr. Venable=

Q. Is there any di:fference in tl1e size of one gram or two
grams or three grams Y
.A.. As far as I know, they are the same size, sir.

Mr. Venable : All right ..
-

A. That is, in making an amopule of this type it is almost

impossible for a manufacturer to make them absolutely the
exact Rize, but, as far as the appearance is concerned, I would
say they are the same size.
page 104 ~ By Mr. Venable:
·
Q. You are a registered pharmacist and em-
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ployed at a wholesale druggist. Do you know to what extent
this is used in the medical profession?
A. I am not qualified to answer that.
Mr. Venable: All right.
CROSS EXAMINATION.
By Mr. Williams:
Q. Mr. Gary?
.A. Yes, sir.
Q. Could you produce a box of this tryparsamide that was
put up in 1936 or '37 Y
A. Could I produce one?
Q. Yes.
A. No, sir.
- Q. I wonder if you have any down at your place?
A. No, sir. Our stock turns too rapidly for -that.

Mr. Venable: I want to ask him one other question.
By Mr. Venable:
Q. You have a box here that is a green box with lettering
on it. You say you have been handling this for several years
-since '3il Y
A. Yes, sir.·
page 105 ~ Q. Has there been any change in the box Y Has
it always been green just like th~U
A. Not that I recall, sir. Of course, the manufacturers,
they change boxes and packages in their discretion, ap.d it
would almost be, well, you might say, ·guesswork for me to
remember back five years or seven years of a box not being
changed, but, as far as I know, the box has not been changed.
since the manufacturer has put it out.

Mr. Venable: All right.
By Mr. Williams :
Q. Mr. Gary, from time to time the manufacturer changes
the pamphlet or folder which the medicin~ is wrapped up in,
doesn't heY
A. I a.m not qualified to say, because we have no reason
to go into a package to find out whether or not there is a
folder in there.
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Q. .So you don't know whether the folder that is in there
now is the, same folder that was put in theref
.A. No, I would not say.
Q. And you say you can't get one tha.t was put up in 19361/
A. No, sir, I would not say we could get one, because, as
I say, our stock turns so rapidly. If there is one in our house,
it is throug·h a mistake, because we don't try to
pag·e 106 ~ keep things on hand tbat long.

Mr. Williams : That is all.
ALBERT T. CHURCH,
the plaintiff, being first duly sworn, testified as follows :
Examined by l\.'.Ir. Venable :
Q. .State your name, age, and residence Y
A . .Albert T. Church; 524 West Ocean View Avenue Willoughby Beach, Norfolk, Virginia. Age now?
Q. Yes .
.A.. Age now, 63 years old.
Q. What is the day of your birthday!
A. 10th of December.
Q. Mr. Church, how long have you lived in Norfolk?
A. All of my life.
Q. What is the name of your father f
A. Edward Church
·
Q. What was his business in Norfolk?
A. He was a painter by trade.
· Q. What other work did he do for a number of years?
A. And he was also in the Fire Department. He was in
the old volunteer fire department, and when they started making a pay department he went in that and worked
page 107 ~ himself up to Assistant Chief of the Norfolk Fire
Department.
Mr. Williams: What relevancy is there in what his father
did?
Mr. Venable: He has been here all his life.

By Mr. Venable:
Q. Mr. Church, what was the condition of your health up
to 1923?
A. To the best of my knowledge, I don't think I have ever.
had but two doctors-one, Dr. Shepherd for a little indigestion. Another, was Dr. Starke A. Sutton. I had a slight

.
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strain. It wasn't a rupture. I just strained myself. Dr.
Shepherd attended me, I think, twice. Dr. Sutton, possibly:
a week or ten days. That is the only two physicians that I
have ever been to in my life up to 1923.
Q. Have you ever had . any venereal disease-gonorrhea
or syphilis, or anything of that kind 7
A. No, sir.
Q. Have you ~ver had any sore on your private parts or
any part of your body!
·
A. No, sir.
Q. Anything of that kindf
A. No, sir.
Q. What happened to vou in 1923?
A. 1923-I will have to tell vou what was told
page 108} to me.
"'
Q. Go ahead.
]\fr. ·wmiams: Wait a minute. I object to what was told
to him. He can't tell what somebody told him.

A. On the 16th of October, 1923, I was home and I fell
unconscious. I lay unconscious until the 15th or 16th of November; I don't remember that date. Fourteen years ago,
you know, is 'a right long time for me to g·o back. I laid unconscious for thirty or thirty-one days.
Bv Mr. Venable:
··Q. You don't know what happened to you during that
time?
A. No, sir.
Q. When you got your consciousness back and got up, who.
was attending you?
A. Dr. Reed.
Q. What did Dr. Reed's attendance to you consist of after
you became conscious and were getting about?
A. The only service Dr. Reed gave me after I remained
conscious was an injection in my arm. I only saw three of
them. I was toldQ. Never mind what you were told. I am talking about
what you know now.
page 109 ~ A. Three injections in my arm at different periods. Now, whether they were two days apart or
three days apart, I can't recall now. That is the only treat~
nient that I know that I got during that thirty days of unconsciousness.
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Q. After you got up, did you tell Dr. Reed to stop treating you in any way¥ When did he stop, and under what conditions?
A. After that treatment he ·said, "I am not coming any
more. We have cured you," and Dr. Reed never attendecl
me any more after he gave me that third.treatment.
Q. What did he tell you at that time!
A. That I was cured.
- Q. What did he· tell you you had Y
A. He told me I had spinal meningitis and a clot at the
base of the brain.
Q. Did he tell you you ever had any syphilitic trouble Y
A. No, sir.
.
- Q. Do you know anything about his ch~iming you had
syphilitic trouble Y
.
.
A. No, sir.
Q. You saw Dr. Reed from time to time after that, didn't
youY
A. Yes, sir, several times.
Q. What was his attitude about thatT Did he
page 110 ~ ever ask you to come back for any treatment Y
A.. No, sir. He would see me and woµld speak
· and say, "How are you feeling!" I said, "I am feeling all
right.'' He said, ''Well, we made a fine cure of you,'' and
I have often heard he would brag about what a fine cure he
made of me in 1923. He told me that he cured me-

Mr. Williams: I ask the Court to instruct the jury to disregard what he heard.·
'
The Court: Disregard anything that is not admissible,
gentlemen.
By Mr. Venable : ·
Q. Did you stop Dr. Reed from treating you or did he
stop, himself?
_.
A. Dr. Reed stopped himself, after that third treatment.
He said, "I am thi·ough; I have cured you."
Q. What was his bill at that time; do you know?
. A. His bill? No, sir. My wife attended to all of the paying of the bills at my house. All I done was to carry the
money home and she paid the bills. I could not tell you
what the bills was.
_· Q. Wbat time did you go back to work after that sickness f
- A ..I stayed out until the first of January, 1933.
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Q. '23, you are talking about now-,J anuary, '24 f

A. The first of January, '24; that is right.
Q. .After that time, did you have any trouble
with your health at all?
A.. I enjoyed perfect health and never had a doctor from
1923, when I was sick, until 1937. Not another doctor in the
City of Norfolk can find my name on his book. I enjoyed
perfect health.
Q. When you came along to 1930.A. 1930, I had a little difficulty in reading. I went to Dr.
Hall, or the Hall Optical Company, and saw a Dr. Wheeler.
He fitted me for a pair of glasses which I wore from 1930
until 1937, after I received these injections in my arm, without never once having them adjusted; the same pair of re~djng· glasses only, not to walk with. I didn't wear glasses to
walk with; just reading glasses or working gfasses. I wore
these glasses from 1930 to 1937, and they have never been
adjusted and the lens have never been changed.
Q. Could you read with them all right in 19S7 t
.A. Yes, sir, up to the time of this sickness:
Q. Did you have any trouble with your eyesight at all up
to that time?
A. No, sir.
Q. When did you go to work?
.A. I got reinstatedpag;e 112 ~ Q. ·when did you go to work in the Navy Yard?
A. I got reinstated back in the Navy Yard--I
am a machinist by trade-I was reinstated in the year 1932.
I was a first class macl1inist in the Portsmouth Navy Yard,
which requires a g·ood eyesight in order to pass the Civil
Service Commission. You have to have good character, good
workmanship, and good eyesight and health. I passed.
Q. Did you undergo any examination before you went in 7

page 111 ~

Mr. Williams: I object to any examination.
The Conrt: I didn't catch the question.
Mr. Venable: I have asked him whether or not he had
to have an examination before he was accepted into the Navy.
I don't expect to prove by him what this examination was.
The Court: That is all right. I will overrule· the objection.
:M:r. Williams: I note an exception.

By Mr. Venable :
Q. Is one of the requirements of the Navy that you have

88

Supreme Court of Appeals of Virginia.

.Albe1·t T. Church.
to be examined before you take the job as a machinist ·y
, A. The Navy doctoi·s take every bit of your clothes off
of you.·
Q. Never mind about that. I don't want you
page 113 ~ to go into detail what tlrn doctor did. I want
you to say whether or not you had to pass an
· examination?
A. Yes, sir, a health examination.
Q. Now, in your work during the five years from 1932 to
1937, tell the jury here what kind of work you had to do and
what kind of inspection had to be made?
.
A. .A first class machinist in the N a,:Y Yard is required
when his boss brings him a drawing or scale, which is drawn
by ,a draftsman-sizes on them which are less than a thousandth part of an inch-this first class machinist has to be
able to read those drawings. Then, the material is brought
to him. He has to take that material, lay it off and machine
it up, set his machine and do the work to within one-thousandth part of an inch, more or less-a little minus or plus
sometimes. They might let you have a little leeway on the
job, but, if there wasn't any, they would point exactly to the
. decimal point of an inch, and that required good normal eye, sight tQ lay the job off and machine it up to a thousandth pa.rt
of an inch.
Q. Well, did you do ·the work with difficulty or without
difficulty T
.A. I did that.work when I was 1·einstated in 1932, up to the
~day that I was taken sick, with this pair of eyeglasses right
l1ere in my pocket, that is all. When I would get
page 114 ~ throug·h with my work I would leave my glasses
sometimes at my job. I would not need tlwm at
nighttime.
Q. Now, Mr. Church, you had something to happen to you
on the 14th of August, 1.93.7. Describe to the jury what and
where you were when it happened.
A. August 14, 1937, was a hot August day. I was downtown that morning as I had a few places to go to. Not havan automobile, I walked to the different places and I wound
up in the neighborhood of Freemason and Monticello Avenue to catch a car to ~:o to Ocean View. The machinists of
the Navy Yard were having a little outing down there that
day and I thought. I would go down a.nd be w'ith my shopmates.
Standing on the ,comer for several minutes, waiting for
a street car to come-there is a little ornamentation out there
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from this gas station which ·is a little brick foundation built
up there with a little light on top for illumination. · I was
standing up by that and I fell, overcome by the heat, right
at the corner of Monticello.
'
Q. Did you become unconscious or not?
A. Unconscious for just a short period. Someone picked
me up and carried me into the g·as station, and when I got
in there I sat down on a settee. My nose was bleeding and
my mouth was bleeding, and I pulled my handkerchief out
and stopped the blood from running all over me and running
on the floor. I just held ~y handkerchief up
page 115 ~ there and someone phoned for the Radio Car.
Q. Now, Mr. Church, did you walk into the
station after the persons helped you, or did they have to carry
vou!
A. They carried me very nearly to the door, but I walked
to the settee and sat down after I got to the station. I sat
down on the settee and held the handkerchief to my nose.
Then the Radio Car came and suggested to take me to St.
Vincent's Hospital for first aid treahnent. I went out, got
in the Radio Car in the rear seat and they drove me to St.
Vincent's Hospital. I walked into the emerge!!CY room, got
up on the table, and the doctor in the hospital examined me.
He said I had a little high blood pressure.
w

Mr. Williams: I object to that.
By Mr. Venable:
Q. Never mind what he said. What did you do?

A. He examined me and put-he touched my nose up. My
nose was skinned on the outside. "'When I fell I must have
stru~k this little ornament put out there, and skinned my
nose. I think he touched that up. I asked him what was his
hill. He said $2.00. I walked over to his desk, pulled $2.00
out of my pocket and paid him, and he wrote me a receipt for
$2.00.

.

I came up to the corner of Charlotte and Montipage 116 ~ cello Avenue, waited for the Willoughby car to
come home. I didn't want to p;o to the picnic
then. J\fy nose was skinned and a. little blood was coming (rom
my mouth where my teeth had cut my lips. So I decided to
go home. I went home and I told my daughter to call up
Dr. Reed.
Dr. Reed came to see me and he took my blood pressure and
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·wrote me a prescription, and he told me that he would come
back tomorrow.
Q. What day was this t
A.. This was .Saturday, the same day. I have not changed
the day-Saturday, the 14th. He said he would come back
again Sunday to take some blood out of my arm. He came
back Sm1day, A.ug·ust 15th, the next day, and took the 'blood
out of my arm to get a WassP.rman test, and told me to report to his office the following Friday, August 20th.
Q. Ha·ve you got a memorandum made of the time of these
various visits?
· A. Yes, sir.
Q. In your book there f
A.. Yes, sir.
Q. You said lie told you to come to his office on the 20th f
A. August 20th, yes, sir.
Q. How did you
on the 20th?
page 117 ~ A. Well, now, there is something ahead of
that, Mr. Venable.
Q. All right, go ahead. That is right.
A. He told me to report to his office on August 20th, on
Monday, the next day.
Q. That being· the 16th f
A. August 16th. My nose kept this little blood on it ancl
my· lips. I asked my son-in-law-I was living with my sonin-law-to carry me to Dr. A. D. Morgan's office.
Q. Who is Dr. A. D. Morgan?
A. He is a eye, nose, and throat specialist in the Medical
Arts Building.
Q. Yes. Had you ever been to see Dr. Morg·an before?
A. Yes, sir.
Q. Go ahead.
A. My son-in-law carried me dow~ to the Medical Arts
Building and I told him that I would see him later. So I
went in the Medical Arts Building, went to Dr. Morgan's
office and asked him to look at my nose. I didn't knowwhether it was broken or what it was. This blood kept coming. I knew what my lip was-but, anyhow, to look at my
nose and my mouth. Dr. Morg·an examined my nose and
my mouth and told me there was nothing serious, it would
soon stop bleeding. He didn't look at my eyes.
page 118 ~ There was no occasion for it; there was nothing
the matter with my eyes. Now, he is an eye spe:..
cialist--
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Q. Had Dr. Reed said anything to you about going to any
oculist at all, or did you go there of your own accord T
A. Of my own accord, Mr. Venable, on account of my nose
and mouth.
Q. Had Dr. ~eed said anything to you at that time about
going to see an oculist at all?
A. Dr. Reed, when I took that medicine, has never told
me to go to an oculist.
Q. Now, I am asking you about Dr. Morgan?
A. Dr. Morgan, no, sir.
Q. Before you started taking the medicine, did he tell you Y
A. No, sir.
Q. When you went to Dr. Morgan, did you have any trouble
with your eyes at alH
A. I came out of Dr. Morgan's office. I went downtown
that day. My son-in-law had gone. I walked all the way
downtown and went to a friend of mine that runs a restau- ·
rant.
Q. I don 't ca.re a bout that.
A. I didn't go home ; I went to a moving picture show before I went home.
page 119 ~ Q. When you went to the picture show, did you
have any trouble 1
A. Not any trouble at all.
Q. Could you see the whole screen Y
A. Yes, sir, I saw the whole show. I didn't have any
trouble. Just like I always went to the show, just to pass
- away the time while I was in town, and went on home to my
supper at 6 o'clock.
Q. Did you go back there on the 20th?
A. Well, now, something· a little ahead of the 20th,· Mr.
Venable, that was very important to my eyes.
Q. All right.
A. On Saturday I had emptied a bank box that we had
in the National Bank of Commerce. I was looking for some
papers. My wife had just died and we were trying to look
for a will. She had a hank box down _there and I carried
those papersQ. You qualified ·as executor?
A. We were tryingQ. You qualified as administrator?
A. I was appointed administrator of the estate. She died
without a will, and there were some debts on the property
and some revenues coming in.
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Q. What did you do with reference to those papers Y

A. I looked over those papers that Monday,
page 120 ~ Tuesday, and Wednesday, a.nd up to the time I
went to Dr. Reed. I was trying to find some
. papers or notes she had wrote in this bank box.
Q. Did you ·have any trouble with your eyes then in reading?
.
'
A. Not a bit._ I read every paper in there and every letter, right in that bank box, from that Monday until I went
to Dr. Reed's office and a few days afterwards, any other
thing I wanted to.
Q. You went to Dr. Reed on the 20th?
A: On the 20th.
Q. How did you go there?
. A. I walked from my house. It is, I guess, about a mile.
I was a g-reat walker, very active in my life. I walked to
Dr. Reed's. Dr. Reed said...::..._this is August 20th- says, "Take
off your coat.'' He put a band, or something, on my arm
to swell my vein up. He went over to the table, which would
be just the opposite from me the way I am sitting now. The
table was opposite. Of course, that put his back to me. He
went over there and he took a little package and took a bottle
out of it and broke the end of it off, so far as I could see
from where I was at, put some w.ater in it, or, I suppose it
was wat,w. and put· a. syringe in it and put the
page 121 ~ empty bottle in a trash ca.n right opposite from
me. He came over to me. I said, "Now, what is
that for. Doctod" He said, ''1For high blood pressure." I
said, "Well, how did that test come out that you took out of
my arm last Sunday?" He said, "It came neg·ative."
Q. What did he do then?
.A. He gave me that shot of try-I don 1t know what it was.
I could not pronounce the Latin name.
Q. How do you know it was "fry"?
A. I saw the package. I saw it when he thr.ew the package in his trash can, saw it on his desk over there. This
try-something, I didn't know what it was, he gave me this
shot in my arm and told me to return to his office on August 24th.
Q. Have you got the memorandum there of those days?
A. Iwent0. Have you got the memorandum?
A. Yes, sir.
Q. That you put down?
A. I will tell you, Mr. Venable, when I was administrator
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for my wife I had to make notes of everything I collected
and everything I paid, and I was keeping a little diary. When
this thing come up I kept a diary of my visits.
·
Q. Have you got all of these dates you refer
page 122 ~ to in that memorandum?
A. Yes, sir.
.
Q. Well, now, tell me this: At this time, did the doctor
advise you to go to any oculist to see about your eyes 7
A. No, sir.
Q. Did you tell him that you had been up to Dr. Mor-.
gan'sf
A. No, sir, I don't know whether I told him or not. I •
never went there for my eyes, l\fr. Venable. Nothing was
mentioned about my eyes.
Q. Did Dr. Reed make any examination of your eyes Y
A. No, sir.
Q. ·All right. Now, you have spoken of September 24th
as the next treatment 7
A . .Augu~t 24th.
Q. August 24th.
A. I went to his office. He told me to take off my coat.
Re went and got another dose of this medicine, put this band
.on my arm to swell my vein up, and came and give me another shot in my arm. He told me to report back to him on
the 29th of August.
Q. You went back on tl1e 29th, and how did you go both
of those times f
A. Walked from my house to Dr. Reed's office.
page 123 } Q. That is the first three times?
A. That is the 29th, yes, sir. ·
Q. What happened that dayt
A. I had noticed a little pain was coming in my eyes, just
commenced to µ;et blurred. My fi;lasses commenced not to suit
me, so I checked my reading and I asked the doctor that morning, I said, "Doctor, my eyes arc getting a little blurry. This
treatment you are giving me is affecting my eyes". He said,
''When I get through it will clear up". He give me another
shot in my arm of _that same medicine.
·
Q. When was the next treatment you went to him?
A. September 2nd. I walked up there· that morning, but
with difficulty. This b]ur, gentlemen-I walked up to Dr.
Reed's office with this close sight of mine and I complained
to him about my eyes. The way I would complain would be
this way: When I would go in the morning he would say,
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"Good morning", and I would say, "Good morning, Doctor"..
He says, '' How do you feel 1'' I said, '' I don't feel so good.
· My eyes are bothering me. I can't see''. He would say right
behind me, ''Your eyes are going to clear up".
Q. Did you get another shot on the 6th?
A. He give me a shot September 2nd and told me to return
to him on September 6th, which was Labor Day.
page. 124 } Q. Did you g·o there on September 6th f
A. September 6th we had some company come
.down-a sister and Mrs. Berry-·and I had several fellows
from the Navy Yard all coming down to see me that daythat evening, rather. "\Ve had lots of company.
Mr. and Mrs. Berry came down and I told them, I said,
"My eyes are so bad I don't believe I can get up to Dr..
Reed's''. They said they would take me. They put me in
the automobile and carried me up to Dr. Reed's office on Labor
Day, September 6th. Dr. Reed come in. He said, "Good
morning". I said, "Good morning, Doctor". He said, "How
do you feel?'' I said, '' I can't hardly see, Doctor. My eyei;
are terrible''. He said, '' They will clear up when I get through
with this treatment". He gave me another shot in my arm
.and told me to come back on September 15th-September 11th,
:five days afterwards.
Q. Were you able to .go by yourself on September 11th f
A. No, sir.
Q. Who took you?
. A. Mr. and Mrs. Berry. If not, why, one of them carried
me. She carried me. Now, whether he was with us, or not,
, I don't know, but, anyhow, he would carry me once or twice
and she has carried me so many times that I can't say definitely.
page 125 ~ Q. What happened when yon got there?
A. Anyhow, I went there in the Berry automobile. I am almost positive she carried me that morning. They
offered their car to me. They were just as nice as they could
be to me. So, I think I phoned for them that morning· and
they came down on September 11th and carried me to Dr.
Reed's office.
Dr. Reed said, '' Good morning, Church''. I said, "Good
morning, Doctor".· He said, "How are you feeling?'' I said,
"I am feeling mighty bad. I can't see anything-". I said, "I
am going to see Dr. Newcomb". He says, "WeH, why go to
see Dr. Newcomb? Why that extra expense!" I said, "Because I can't see''. He says, ''Your eyes are going to clear
up all right". I says, ''Well, I will have to have some glasses
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then". He says, "Well, go to the Eaton Optical Company.
They make glasses for me. Go down there and I can talk to
them confidentially". I thought by that he could talk to the
Eaton Optical, and, being friends, would possibly shave the
price for me a little bit, and make it a little cheaper for mefor my glasses.
·
So after he give me another shot of this drug in my arm,
this medicine right in my vein-poor vein-we went right
down. to the Eaton Optical Company, down on College Place
the same day, September 11th. Mr. Eaton examined me,
examined my eyes by reading the different letpage 126 ~ ters over here, putting them in a frame and getting the-I don't know what they call it--field, I
believe they call it, and told meMr. Williams : Wait a minute.
A. He .told me to come back the following Monday, but that
day I paid him $15.00 for the examination because I asked
him what the glasses were going to cost. He told me to
come ha.ck the following Monday for my glasses. When I
went back Monday h~ gave me my glasses and I paid him
the other $15.00, which was $30.00, Monday, September 13th.
He gave me my two pair of glasses.
Note : The witness puts a pair of glasses on.
A. The_se were for walking or for distance, you might call
it, and this pair to hang on when you want to read; just hang
them on there. They are for close, anything close.
·

By Mr. Venable :
·Q. Leave them on the table there a minute. ,vere they
beneficial to you T
A. And also Mr. Eaton examined my eyes with those lights.
They had those lights that look all in your eyes, look all behind them and everywhere else. That was on the.· 13th of
September.
After leaving Dr. Reed on the 11th, he told me to return
to him on the 15th of September. I returned to Dr. Reed on
the 15th of September with these glasses on, but
page 127 ~ they had not improved me any.
Q. How did you go from your home to Dr.
Reed's office 7
!
A. If the Court will allow me, every trip I made to the
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doctor's after September 6th, I went in l\fr. and Mrs. Berry's
automobile.
Q. We won't have to repeat that.
A. We won't have to repeat the automobile ride. Every
trip that I went to a doctor since September 6th~September
6th was the first time they carried me.
Q. On September 15th, that was the' seventh treatment 1
A. Yes, sir. Dr. Reed said, "How are you feeling?" I
said, '' I am not any better. I can't see''. He still told me
that my eyes would clear up when he got through with that
treatment.
That was on September 15th, and he told me toi return September 20th.
Q. Well, you were back .there on September 20th?
A. Went back to Dr. Reed's office September 20th, and he·
asked me how I was feeling. He would show me that much
.courtesy. I would tell him, "Doctor, I don't feel so good.
I can't see". He would come right back at me with the statement that my eyes would clear up when he finished the treatment, and I believed the man.
Q. All right, now, on the 20th?
page 128 ~ A. The next date he told me to come back was
September 25th for another treatment. I returned
to him on ~eptember 25th and he gave me another treatment
of this drug in my arm, and told me to return to him on September 29th.
Q. Well, on that September 25th, was there anything said
about your recovery?
A. Mr. Venable, he said this to me: He said, "Your eyes
are going to get better after we get through with this treatment", or some such remark as that. "Your eyes are going
to Q.·et better after we finish this treatnlfmt", but there was
nothine: definite a bout it~ nothing to say t11at they were
not going to get normal again. I thought it was the same
thing, you know, like he had always told me they were going
to get better, and I believed the man. I thought it was something over my eyes, some mist coming over.
·
. Q. When was the next treatment after the 25th i
A. The. 25th, there was another shot in my arm. He told
me to return to him on the 29th of September. The usual conversation went on. ''Jvfy eyes were going to get better." He
told me to return October 3rd, Sunday.
That was the eleventh treatment?
A. The_ eleventh treatment, Octobm: 3rd, on a Sunday.
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·Q~ Did you have any discussion with him about other people's eyes on any of these visits Y
A. On September 29th, yes. A c~se came upDr. Reed told me that Dr. Gibson's wife-that was
on the 2~th of September Reed told me this-everybody said
that Dr. Gibson's wife ·was going blind, but her eyes cleared
up all right. That is the confidence I had in him. I thought
mine were going to clear up.
Q. After the 29th, when was the next time 7
A. October 3rd, Sunday. I went to Dr. Reed's officeQ. October 3rd, the eleventh treatment?
A.. October 3rd, Sunday. Dr. Reed gave me this injection
in my arm and told n;ie that after this treatment there would
be only one more shot which would be the following Thursday.
Q. Did you ever take that shot T
A. No, sir.
Q. When was it, before or following that treatment, that·
you learned what the medicine was that he was giving· to
you?
A. Monday. This is Sunday you are on now, October 3rd.
I told Dr. Reed that Sunday, I says, ''Well, one more treat-·
ment". I says, "I am going downtown now and get me some
prescription glasses·". I didn't know the diffe'rence between
prescription and any other kind of glasses, never being used
to them. I said, '' I am going downtown to get. ·
page 130 } some prescription glasses''. He said, ''You go to
see Dr. ,J.E. Diehl in the Wainwright Building",
and wrote it down for me-the man.'s address.
Q. What doctor did you know?
A. I knew Dr. Wheeler and I knew Dr. Morgan.
Q. They are the only ones you would have gone to except
for his suggestion?
A. I think I would have we11t back to Dr. Wheeler. Dr.
Wheeler made these glasses that lasted me seven years ·without any adjustment. I would have undoubtedly gone back to_'
Dr. Wheeler.
·
Q. Did you know Dr. Wheeler at all?
A. I said, "You make up your bill, then, Doctor, as long
as I have got only one more treatment yet to take on Thursday and I will be here Monday to pay you". I wanted to
pay him before he gave me the last shot. Then my eyes, gentlemeu, lrnd narrowed down to a pin point. That is all I got·--not a point, a pinhead, I will say.
Q. The doctor will testify what you have.
·
A. Yes, sir. I went Monday-Mr. and Mrs. Berry both came
pa.ge 129 }
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that Mo:Q_day morning with me. We stopped in Dr. Reed "s
office. I went in and paid him-that is October 4th-paid him
$45~00 for his treatment, ·with the promise he was going to
give me this other on a Thursday-the next Thurspage 131 ~ day coming. I went right from Dr. Reed's office,
they Carrie~ me right downtown to Dr. Diehl.
Q. Before you went to Dr. Diehl on the 4th, had Dr. Reed
ever told you he was treating yon for any syphilis t
A. This Mrs. Berry told me that she had inquiredQ. Don't say from whom you learned it, but after you found
out what tryparsamide was given for-,vas that at the time
you paid him or did you :find out afterwards T
A. I will have to state what somebody told me.
Q. You can't say what they told you, but, did you get information from some source as to what it was for?
A. Yes, sir, I got information as to what it was £or.. What
was told to me, that is· the only way I could get the information.
Q. Up to that time, had Dr. Reed ever intimated to you or
said to you, or told you, in any way that he was giving you
any treatment for syphilis Y
A. No, sir; no, sir.
Q. You found it out from some other source T
A. Yes, sir.
Q. That the treatment he was giving you was for syphilis f
A. Yes, sir.
Q. Now, you went· by and paid him up?
page 132 ~ A. Went by and paid him up.
Q. And you went on down to Dr. Diehl Y What
happened then f He suggested that you go to Dr. DiehU
A. Yes, sir.
Q. What happened when you got there
A. In fact, he phoned Dr. Diehl. Dr. Diehl was expecting
me ,the same day, Monday, October 4th. I ,,rent to Dr. Diehl 's
office. Dr. Diel1I gave me a thorough examination-looked in
my eyes with those lights, reading, taking a chart. He says,
"Church, I will have to have somebody else to look in y~ur
eyes". I said,'' All right, Doctor". I says, '' All right". I
says, "Who do you want--"
0
/

.

Mr. Wi]liams: May it please the Court, I object to these
conversations.
Mr. Venable: They are not for any purpose except to show
he went to some other doctor.
Mr. Williams: That is all right.
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A. I went to the other doctor because Dr. Diehl told me,
and that is the only way I can bring it out.
· By Mr. Venable:
Q. We just want you to tell w~at you did, not. so much
what was said. When you left Dr. Diehl 's, where did you go Y
A. I went to Dr. Kennon's.
Q. What Kennon 7
page 133 ~ A. Dr. Kennon-eye, ear, nose and throat doctor in the Medical Arts Building.
Q. He is the gentleman who is dead nowt
A. Yes, sir.
Q. What did Dr. Kennon do?
A. Dr. Diehl had phoned to Kennon before I got over there.
I went to Kennon for a check between Diehl and Kennon.
Dr.. Diehl had told me to returnMr. Williams: Just a minute.

By Mr. Venable:
Q. Don't say so much what Dr. Diehl told you.
A. He told me to come the next dav to the office.
Q. You went to Dr. Kennon and he examined you?
A. F see what you mean.
Q. We don't want to worry you, but we want to get it
straight. After going to Dr. Diehl, when were you instructed
to return to Dr. Diehl 's office f
A. Tuesday morning.
Q. Who took you up there then 7
A. Mr. and Mrs. Berry. Tuesday morning I went back
to Dr. Diehl's office. This is the eye man and nose man. Dr.
Diehl examined me very briefly and he sat down
page 134 ~ to his desk. I said, ''Doctor, I wish you would-"Mr. ·wmiams: May it please the Court, I think the Court
might instruct the witness that what he said or what anybody said to him is not admissible.
By Mr. Venable:
Q. What did you learn, without saying what Dr. Diehl told
you? ,Vhat information did you get about your physical condition Y Don't say what Dr. Diehl said, but what information
did you get Y
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Mr. Williams : "\'.\rhat is the difference T
A.~ I ordered some glasses and Dr. DiehlBy Mr. Venable:
Q. Did you get any glasses from Dr. Diehl?
A. No, sir.
Q. He would not give you the glasses Y
Mr. Williams: He can't know about that.

-

By Mr. Venable:
Q. I say, he did not give you any glasses?
Mr. Williams: You said, ""Why not"?
Mr. Venable: No, sir.
By Mr. ,Venable:
Q. Were you ever able to go back to work Y ·
A. No, sir.
Q. Who gave you that information?
A. Dr. Diehl.
page 135 ~ Q. Tell the jury whether you knew before that
- time that there was any permanent and real injury to your eyes Y
A. No, sir._
Q. You went there to ~et g-lasses ¥
A. Yes, sir.
Q. The information you got, the glasses would do you no
good; is that it?
A. I was blind.
Q. You got that information at that interview with Dr.
Diehl?
A. At Dr. Diehl 's, yes, sir-blind.
Q. Was that the first time you knew Y
A. Yes, sir.
Q. What was the effect of that information upon yon and
your suffering Y
_A. I reported to Dr. Reed TuesdayQ. Wait a minute, now. What did Dr. Diehl-we are up
in Dr. Diehl's office. Did Dr. Diehl communicate with Dr.
Reed in your presence while you were in the office over the
phone?
A. On a Tuesday, no, sir, no, sir, no, sir.
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Q. What was said about any proscription between Dr. Diehl
and Dr. Reed t
page 13'6 } · Mr. Williams: Th~ witness has stated that th~y
didn't communicate with each other in his presence.
By Mr. Venable:
Q. On Monday, or any other dayY
A. Tuesday I reported to Dr. Reed's office again to take_
a prescription that Dr. Diehl had sent up there from Dr. Reed,
which was six more injections in my arm.
Q. What did you say to D_r. Reed ;when you went in there,
and what did he say to you f You can say anything between
you and Dr. Reed about the prescription from Dr. Diehl.
A. Dr. RP.ed told·
Q. You can tell what Dr. Reed told you.
.A. Well, how about saying what Dr. Diehl told me?
Q. You can't say what Dr. Diehl told you, but you can say
what Dr. Reed told you.
The Court: Mr. Church, you recollect he is the party.
A. I have got it now. Dr. Reed toid me this was a. prescription from Dr. Diehl to try to counteract this medicine that he
had been putting in me for eleven treatments. I was blind.
By Mr. Venable:
Q. How many times was that prescription given to you, an"d
how often!
page 137 } .A. Dr. Heed gave me six shots starting on a
Tuesday, Wednesday, Thursday, Friday and Saturday, and winding up on a Sunday, the 10th of October.
Q. After those treatments. were given you, did your sight
.
get any better f
A. Monday morning I went right down to Dr. Newcomb's
office.
·
Q. What date was that!
A. J\fonday. That was October 11th. That was the day
after Dr. Reed ha.d finished giving me these six consecutive
treatments.
Q. You went to Dr. Newcomb's office?
.
A. I went to Dr. Newcomb and asked him for treatment. I
·
..
told him I was blind. '
Q. Did you go by yourself there, or who carried you?

•
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A. No, sir; Mrs. Berry. .All of these trips, now, were in
Berry's automobile. Dr. Newcomb examined me Monclay, told
me-

Mr. Williams : v;rait a minute.

By Mr. Venable~
Q.. Don't tell what Dr. Newcomb told you.
.
A. I see. He examined me Monday. I went back to him
again Thursday. He put me-this morning, Monday-he took
the blood out of my arm-I am a little fast-blood out of my
arm Monday. I went back Thursday and he laid
page 138 ~ me on the table and took blood out of my spine, or
the fluid. l went to him again the following Monday, the 18th of October, for my report on the test that he had
made of me, and every test that l1e took came up A No. 1.
He was no eye doctor and he didn't treat my eyes.
Q. How long did he treat you l
A. He gave me a little tablet to take twice a day, ancl there
was another prescription I learned of for up in the muscles.
Q. From whom did you learn thaU
A. Dr. Newcomb told me.
Q. All right.
Mr. Williams: Your Honor, I ask the Court to instruct
the jury to disregard anythh1:g that Dr. Newcomb told him.
Mr. Venable: Dr. Newcomb treated him with an injection
in the arm.
Mr. Williams: Yes, he can say that. He is talking about
what Dr. Newcomb told Iiim.
By Mr. Venable:
Q. Did he go right on with the treatments or was tl1ere a
delay?
A. He didn't have the medicine in his office. He said he
would have to order it. I could have gone back to
page 139 ~ Dr. Reed and let him give me that treatment, but
I would not go. So I told Dr. Newcomb that if
he would order that medicine for me I would take the treatments.
Q. }Iow many treatments did he give you, and how long did
he tell you before you were to come back?
,
A. A week.
Q. Wbat happened in the ,,reek be:rore you went back to

himY
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A. On a Wednesday, October 20th, I went to Dr. Buchanan's
office.
Q. How did you happen to go there ¥
.A. Several of my friends told me to go up to see Dr. Buchanan for some eyeglasses.
Q. All right.
.A. I went to Dr. Buchanan's office on a Wednesday. He
examined me with these lights and with these charts. He
changed my glasses.
Q. ·who changed what glasses f
.A. These glasses that I had bought from Dr. Eaton;
changed the lenses.
Q. Put new lenses in them f
.A. Yes, sir.
Q. Are those the glasses that you have ·there on the table
which you finally got from Dr. Buchanan f
page 140 ~ A. Yes, sir.
Q. What treatment did Dr. Buchanan give you T
.A. He put my head in a frame and he had a little target in
front of me. I would have to follow that target with my
eyes. Then I would have to go home and put a hot cloth
on my eyes, followed with a cold cloth once or twice a da.y.
I did that several times. The following Monday I went· bark
to Dr. NAwcomb for thi8 treatment in the muscles of my arm.
I stopped going to Dr~ Buchanan. I wanted Dr. Newcomb
to idve me this treatment up here. He gave me six shots in
about two or three days apart.
Q. All right, sir.
A. After that I went to Dr. Newcomb a.bout once every two
weeks. Then it got to be once every three weeks for treatment. Then it got until a.bout February 14th, I think it was,
or it might have been the 20th, l never went to Dr. Newcomb
any more. I saw I wasn't improving any; eyes wasn't getting
any better. I stopped going to Dr. Newcomb. I went back
and madP. an appointment to meet Dr. Reed on Sunday, Februarv 20th. I went back to Dr. Reed's office and told him 1
wa8 ·hlind and I wanted to see if he could help me.

Mr. Williams: Just a minute. I submit that nothing that
Mr. Church said after this oecurrence took place
page 141 ~ would be admissible because it would be entirely
self serving.
The Court: I unde1·stood this was a visit to Dr. Reed.
Mr. Williams: This was a visit, not ~or treatment, as I
understand it, but to hash over the situation.

,
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Mr. Venable: I don't care especially about that.
Note: A short recess was taken at this time.

Mr. Venable: If your Honor please, I have a ·witness here
that I would like to put on now.
Mr. Williams: I object to that.
Mr. Venable: I thin.k it is in the discretion of the Judge.
I would likP. to break in at this point and get rid of a doctor
who has to come back. He .will be a very short witness.
The Court: In a serious case of this sort and in the face
of an objection, I guess I had better not do ii.
By Mr. Venable:
Q. w.hen we had a recess, Mr. Church, yon had gotten up_
to your last talk with Dr. Reed. Now, what institution did
you try to get help from after that?
A. I wanted to go to Baltimore-,Johns Hopkins. I left
here, I think, on March 14th, or 13th, and went to
page 142 ~ Johns Hopkins Monday morning.
Q. How ·did you go to Baltimore?
. A. In an automobile with Mr. and Mrs. Berry and their
family. Two children and another fell ow were along.
Q. You .went up there on Sunday, the 14th, What happened l
·
A. I went to Johns Hopkins Monday morning and went
in the clinic, went throug·h the clinic. I took an eye examination that day. They told me to come back-

Mr. ·wmiams: Just a minute. Your Honor, I object to what
took place at Johns Hopkins. He can tell that he went there
but what they told him, he can't tell.
By Mr. Venable:
Q. Don't tell what the doctors told you.
A. I went Tuesday and had an examination for my health
and I came back home.
Q. Why didn't you stay on?
A. I would have to take a dental examination, a nose
examination, ·a throat examination, a sugar in the blood examination, and I didn't have any more money, so I had to
come back home. I couldn't stay up there to finish those
examinations, so I came back home.
Q. You didn't get any report from there?
A. No report.
page 143 ~ Q. Now, Mr. ChurchA. Dr.- McCoy-
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Q. That is right. After you came back, who was the next
doctor here that you saw?
A. I went to Dr. McCoy.
Q. How did you go there?
A. Stokes and McCoy. :My daughter carried me up there
that day.
.
·
Q. Why did you go there?
A. I heard about them being such eye doctors, I thought I
would go up and try them. One or two of my friends-Mr.
Johnson-told me about them. I thought I would try McCoy.
I went to Dr. McCoy on one Monday.
Q. When was that?
A. Along in April, April 11th, I think.
Q. That is right.
A. I went to Dr. McCoy up on Colonial .A.venue. He was
right busy that day so I came out and went back to him the following Friday for examination. Dr. McCoy didn't examine
me, only very briefly. I always :figured he saw the h_and-writing on the wall that I was blind. B-µt, anyhow, he wrote a prescription, gave me a prescription to take some drops after e_acli
meal, and another prescription to put drops in my eyes. I
used those prescriptions but got no results.
page 144 ~ So that brings me up to the legal end of it: I
didn't know what to do.
Q. I have here a receipt...:._not a receipt but-what association did you belong to among the men over in the Navy Yard?
A. ReliP.f Association. That is composed of all the fellows in the shop. You paid ten cents a week. If you were
sick you get $10 a week for nine weeks. $90 I think they
paid me.
·
·
Q. ·wm yon state whether or not while you were taking
treatments from Dr. Reed-better get your glasses on if you
have to look at this.
A. I don't know whether I can see it. The light is bad. ·
Q. All right. -whether or not yon had to have any paper
from a doctor showing you were sick before you get any
benefit from this association? ·
A. Yes, sir, I had to have a doctor's report on my illness,
yes, sir.
·
Q. Will you look at that a~cl see whether that is the report
you turned in, who signed it for you, and who wrote it for you? Look at the name and see what doctor signed it.
, A. Yes, sir, that is my signature.
page 145 ~ Q. Whose is the other signature Y
A. Dr. James W. Reed.

106

Supreme. Court of Appeals of Virginia.

Albert T. Ch U,rch.
1

Q. Was that signed by Dr. Reed in your presencet
A. Right in my presence, yes, sir.
.
Q. What had Dr. Reed told you that you we1·e suffenng
from?
A. High blood pressure.
Q. Do you know ·what is on this certificate°l
A. No, s~r.
Q. This was turned in to yom· little society in the shop by
you from Dr. Reed T
A: By the sec re ta ry.
Q. Who was your secretary t
A. Benson.
Q. Was he the gentleman who testified yesterday f
A. Yes, sir.

Mr. ,Venable: I wish to offer this in evidence as "Plaintiff's Exhibit No. 10''.

By Mr. Venable:
Q. Did they pay you f o'r the whole time you were out or
during any part of the time Y
A. You have to be sick one week before you can apply for
benefit. Then they pay you $10 a week for nine weeks.
Q. If you are out nine weeks Y
page 146 ~ A. If yon are out nine weeks. They only pay
tllat in one year, one current year. Not over $90
for one current year.
Q. You were paid according to what the secretary said here
yesterday, from the 23rd of August, nine weeks following

that?
A. Yes, sir.
Q. .Although the report wa~ made on the 30thf
A. Yes, sir.
Q. Allowing a week f
A. Allowing a week, yes, sir.
Q. From the 14th on to that time? This reads as follows:
'~ Official Affidavit
of the

"MACHINISTS RELIEF ASSOCIATION OF NAVY
YARD

"THIS IS TO CERTIFY, That I was the attending physician on Albert T. Church. That I first visited said party
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on 14th day~ of August, 1937. That to the best of my belief
and judgment as a physician he was suffering with Hyper
Tension and unable to ,vork; that he is still sick on the 30th day
of August, 1937.
·
JAS. W. REED, Physician.
Address 400 1st. View St., Norfolk, Va.
Filed Aug. 23rd 37. File No...
Paid . . No. of days 45 Amt. $90.00.
From ~ug. 23rd to Oct. 27th Inclusive.
A~BERT T. ·c~l!.RCH, Member.
Addres·s 524 Ocean View Ave.
Found 0. K.
Aug. 23rd, 1937.
page 147 ~

Mr.· Church, have you the bills for all of these
doctors' treatments-the receipts, I mean Y
A. I am afraid not, Mr. Venable.
Q. ·which ones have you Y I have two here for the $30 from
the Eaton Optical Company.
A. I don't know what bills I have with me. I can possibly
look them up. I haven't had much chance of looking things
up. Let's see what I have got here with me today. (The
witness produces a piece of paper from his pocket.) There is
one here from Dr .. Reed.
·
Mr. Venable: It is agreed by counsel that the words written in the certificate, as to what Mr. Church was suffering
from, is the doctor's way of expressing high blood pressure.
A. Here is one from the hospital. That is where Dr. Reed
told me to go to see Dr. J. liJ. Diehl.

Mr. Parsons: Mark that in evidence.
Mr. Williams: What Y
Mr. Parsons: A memorandum Dr. Reed gave him telling
·
him to go to see Dr. Diehl.
A. Here is one to go to see Dr. Diehl. I haven't got all of my
receipts.
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Mr. Venable: I offer those in evidence, the ones you have
there.
page 148 ~ Mr. Williams: There is no question about some
of them, but there is some question about parts
of them.
A. That is all I have.
Mr. Venable: I don't want anything to go in here that you
have objections to.
Mr. Williams: I have no objection to it.
Mr. Venable: Very good, sir. Mark this as "Plaintiff's
Exhibit No. 11' '.
A. I didn't know you wanted any receipts or I c·ould have
brought them.
·
Mr. Parsons: The receipt of August 14th for $2.00A. St. 1Vincent's Hospital.
Mr~ Parsons: (Continuing) -for Albert T. Church,
. marked "Emergency Room", signed by J. Lassiter, the witness identifies as the hospital receipt.
Note: The receipt is marked "Plaintiff's Exhibit No. 12".
l\fr. Parsons: The receipt from Dr. Reed for $45, dated
October 4, 1938, is marked "Plaintiff's Exhibit No. 13".
The receipt from Dr. Diehl, undated, for $3.00, is marked
"Plaintiff's Exhibit 14".
The receipt from Dr. Diehl, dated October 5,
page 149 ~ 1937, for $10, is marked "Plaintiff's Exhibit No.
15".
By Mr. Venable:
Q. Did you have a further examination made by Dr. Bland
of your spinal fluid at the Protestant Hospital?
A. Yes, sir.
Q. What did you pay overthereY,
A. $8.00.
Q. You paid that to the hospitaH
A. Hospital, yes, sir.
Q. Have you got Dr. Bland's receipt with you i
A. I haven't got that receipt, no, sir.
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Q. After this suit was brought last December, did you go
to Dr. Diehl for an additional examination?
A. Yes, sir.
Q. How much did you pay for that psysical examination 1
A. $5.00, I think it was.
Q. Do you know what you paid Dr. McCoy?
A. Dr. McCoy, $5.00.
Q. On January 24th, I have a memorandum that I took
you up to Dr. A. A. Burke. At whose request did you go
to Dr. Btlrke in January of this year f Who asked you to
go up to Dr. Burk~ f
I

Mr. Williams: If he· doesn't know, I am perfectly willing
.
to stipulate that I requested you to allow Dr. A. A.
page 150 ~ Burke to examine him, and that he did.
Mr. Venable: On the 24th, I have it on the
memorandum. I believe that is rig·ht-24th of January, 1939.
Mr. Williams: '89, which he did.
By Mr. Venable:
Q. You say you are 63 now?
A. Yes, sir.
Q. How old was your father when he died 7
A. 88.
Q. How old was your mother 7
A. 91.
Q. Mr. Church, what has been your activity and your health.
before these treatments were given you, with the exception,
of course, of the time you were sick in 19231 What time had
you missed, if any, from the Navy Yard on account of sickness?
A. No, sir, not a day. I have enjoyed, well; I am going to
say, the best of health. I never have-seldom, in fact; only
for different treatments-a headache. I never have any headaches in normal conditions. I never had any indigestion.
The only thing I suffer with, I, possibly, like everybody else,
will catch a cold, that is about all.
page 151 ~ Q. What is the c.ondition of your teeth, Mr.
Church?
A. The condition of what?
Q. Your teeth?
A. M:y teeth? I have got every tooth in my head but two.
I just ·had them pullP.cl out. My teeth have cost me $3.00
in 63 years. Every tooth in my head is just as solid.
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Q. Since you got in this trouble with your eyes, -how does ·
it affect your life and happiness t
A. I am miserable. I don't know how to express it. It is
just something that has come over me that has made me realize
that I am helpless, I am helpless. I cannot go in our ice box
and get myself anything to eat without my daughter putting
it out on the front shelf and I know it is right there. I can't
look even in an ice box to eat. I cannot look in my plate. If
, vou give me a white plate and put_ potatoes in there, I don't
know where the white potatoes are. I have to dig like that
(demonstrating) and take my finger and rake it on my fork
and eat. ' The only way I enjoy eating is to take a sandwich
in my hands and put it in my mouth. I can't even see my own
food like when you eat you want to put a little bit of salt on
your food. I can't see mine. I have to get somebody to do it
for me if I want it; if I don't, I eat it ·without seasoning iL
I can't see how to comb my hair. I don't have any
page 152 ~ pleasures. I can't go to a moving picture.
Q. How about the moving pictures, do you go
to see any?
A·. I tried it one day last week and I felt terrible. I could
only see-I sat way back in the back part in the last seat, so I
thought maybe the further back I would get the more of a
range I would have, but I couldn't see the full screen. It was
at the Jesse James play. I could see the horses, their stomachs, but I could not see who was on top of the horses. I
cannot see the whole frame of a picture, and when you look
at a picture just to take one part of a picture and another part
and another part, it is very hard to grasp what a picture is.
Like a picture in a newspaper that runs over several columns,
I have to look in one column and then another. I can't even
look at pictures in the newspaper no more. ·
Q. How about walking down the street and crossing?
A. I cannot cross at a street crossing. The only way that
I ~an get-I don't dare to cross downtown-the only way I can
cross the street, which is ag·ainst the law, I go up between the
blocks and look on the right, and if I don't see any cars coming, then, I will step off of the curbstone and I will look to the
left and I will wait until it gets clear and I will go down with
my head looking at the curbstone. I get across
page 153 ~ that way between the blocks.
Q. How a.bout walking up a pavement?
A. When I walk up a pavement, if it is on a concrete pavement-they put markings on them-if the concrete is blocked
off, I strike the center one if I can. I look to the house and
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look to the side of the curbing. · I will get the center one and
I will follow that mark right down the street. I am afraid
to get out too near the edge of the curbstone, I will bump into
somebody, a trash can, or something. I am afraid to get
up near the building. People coming out of a store, I don't
see them until they get eight or ten feet away from me. Any- ·
body walking out of a door will bump into me and knock me
down. Anybody passing on the street, I don't see them until
they get eight or ten feet away.
Q. How about going home if you happen to be late in the
· evening?
A. If I happen to be late in the evening, I can see a light
and I will wait there until my Willoughby car comes. I can
see down the street two green lights. I will get on, and the
majority of the time-even in the daytime; not only nighttime-I cannot see to :find a seat.
Now, today I got a car to come up here and I clidn 't know
who in the world was sitting next to me, whether it was a
man, woman or chi]d. I don't see anybody sitting
page 154 r next to me. I always t-ry to get the front seat.
Q. When you get off of a car down there of an
evening•
A. Going home in the evening, when I get off of a car at
that station at 5-1/2 Street, they call it, there is an electric
light· up on a pole there at the station. There is another
pole on this side tha.t carries the trolley wire. I will get off
of the car and get on the boulevard until I get those two poles
in a line. I know this pole blocks that light off. Then I will
county sixty-five steps, walk down the boulevard sixty-five
steps. That brings me right in front of my lane and I turn to
my left and go right up my lane, right to my house.
I don't know how to dress myself. I cannot tell whether my
socks are on inside out. I don't know whether my shirt is
clean. I don't know whether my clothes are brushed. The
only way :I can put my underclothes on is to feel for the buttons. I know they button on the outside, then I can put on
mv underclothes.
''r put on my vest inside out this morning without feeling
for it and I had to take it off and put it on again.
I can't see how to eat. I cannot eat bread and butter anv
more without somebody :fixing it for me.
..
Q. ,vhat wages were you making over at the Navy Yard Y
A. I was making very near]y-$2,343.07, I think the report
calls it.
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page 155 ~

Q. How many years have you worked in the
Navy Yard all together?
A. From 1903 to 1937. I put in a fraction over fifteen years,
just about fifteen years, or it mig·ht have a month over or it
may have been a month less. But it was a broken service,
· broken service. You see, I didn't work continuously from
1903.
Q. Now, .I want to understand this:. Diel Dr. Reed during
these last treatments ever make any spinal puncture to get
any spinal fluid Y
A. No, sir.
Q. Did he ever make any examination of your eyes that
you know of?
A. No, sir.
Q. Did he ever advise you to go to any oculist except when
you told him you were going up to see Dr. Diehl?
A. No, sir.
/ · Q. And that was the day you paid him off, wasn't it?
A. Yes, sir, finished.
,
Q. Why was it that you didn't take the twelve treatments 1
A. Because I was taking that prescription from Dr. Diehl to
try to overcome that d~·ug·that Dr. Reed had been
page 156 } putting in my arm for those eleven other shots,
and this Thursday I was supposed to get my last
treatment from Dr. Reed. He"\vas giving me this prescription
from Dr. Diehl to try to overcome that stuff. That is why
I didn't get my last treatment.
Q. When did you first learn that the tryparsamide treatment he was giving you was a treatment which is given
syphilis?
·
Mr. Williams: That is the third time it has been asked,
and it has been answered.
The Court: There is n~ objection to answering it again.
Bv Mr. Venable:
·Q. When did you first learn?
A. The Monday that I paid Dr. Reed off.
Q. When you found the treatment he was giving you was
for syphilis, would you have taken the fourteen treatments
anyhow?
A. No, sir, I would not have took any of them.
Q. If Dr. Reed had told you he was giving you something
for syphilis, would you have let him make any injections in
your arm?
.
.
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A. No, sir.

.·
Q. Has anybody ever told you that you had ever
page 157 ~ been treated for syphilis t
A. What was that f
Q. Did Dr. Heed ever tell you he had treated you fo'r.
syphilis back in 1923 f
. A. No, sir. Dr. Reed told me in 1923 he was treating me
for spinal meningitis and a clot at the base of the brain,
whatever that is.
Mr. Venable: The witness is with you.
CROSS EXAMINATION.
By Mr. Williams:
.
Q. Mr. Church, when did your father diet
A. My father died May 29th, I think, 1913. Why bring
my father into this? Let my father rest, please.. He is dead.
Q. You brought him in..
·
Mr. Venable: I just asked the date.
Mr. Williams: I understand. You brought it in, not I.
By Mr. Williams:
Q. vVhy did he die?
Mr. Parsons: I object to that, ii your Honor please-why
he died.
. The Court: From what he died is very import~nt.
page 158

~

A.. I don't know. I was not at home. I was
living at Church and 29th Street.

By Mr. Williams:
Q. Where did he die, in Norfolk 7
A. Yes, sir.
Q. And your mother died in Norfol~, too 7
A. -Y-es, sir.
.
Q. Do you know when she died?
A. My mother died-Oh, God! . Christmas Eve, December
24, 1~30. Oh, God, why bring her up. She was 91 years old,
my mother.
Mr. Venable: My idea of asking those questions was to
question his probable longevity.

114

Supreme Court of ·Appeals of Virginia.

Albert T. Church.
Mr. Williams: That is exactly the reason I asked him.
By Mr. Williams:
Q. Now, Mr. Church, when did Mrs. Church, your wife,
die!
A. My wife died-

Mr. Venable: Your Honor, I don't see the relevancy of that.
By the Court :
Q. Can you remember it 1A. Yes, sir, I can tell you exactly.
Q. Tell the jury, then Y
pag·e 159 } A. She was buried on July 3rd.
Q. What" year!
·.
A. 1937.
~y. Mr. Williams:
Q. Now, Mr. Church, you say you went back to work in
the Navy Yard about 1932, I believe!
A. About December 1st, 1932, I was reinstated in the Norfolk Navy Yard as a first class machinist.
Q. ,vhen had you stopped working for the Navy Yard prior
to thaU
A. What was that, Mr. Williams?
Q. ·when had you stopped working for the Navy Yard prior
to this time that you went back?
A. I left the Navy Yard, I think, January 1, 1914.

Bv Mr. Venable:
..Q. Thirteen years you seryed during that period?
By Mr. Williams:
Q. What did you do between 1914 and 19321
A. 19141 Now, wait a minute. I had a little store on the
corner of Church and 29th Streets. I left the Navy Yard
to run this little grocery store. We closed it up sometime
around 1915, I think, or '16, and I went to the Norfolk City
Water Works as engineer ahd machinist from
page 160 ~ 1915, sometime until 1921, as near ns I c~n reinem.
ber. I was employed at the Norfolk City Water
Works as engineer and machinist, on the City of Norfolk payroll• at the Norfolk City Water Works-the pumping station.
Q. Just tell us briefly what you did after· '21 f
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A. ·what?
.
Q. ·what did you do after '21, just briefly?
A. Briefly?
Q. Yes.
A. Well, as near as I can remember it, in 1921 my brotherin-law was in the newspaper business, and after I was discharged from the Water Works I was helping him with his
paper. I think I helped him very nearly a year, as well as I
remember; it might have been a year.
Q. Who was your brother-in-law?
A. John Lapetina.
Q. And that came up in about '227
A. Yes, sir, I will say it came up in '22. Yes, I will say
it came up in '22.
Q. And in '23, how long were you sick all together Y
A. Jfrom the 16th-19231
Q. Yes.
_
A. From the 16th of October, and I think I reported back
to work the 1st of January of the following year.
page 161 ~ Q. 1924 t
A. Yes, sir.
Q. And where did you report back to work T
A. I was working for the Norfolk School Board. I was the
custodian over at John Marshall School at Omohundro Avenue and 15th Street, or 14th Street, whichever it was.
Q. How many treatments did Dr. Reed give you after you
regained consciousness in 1923?
A. 1923 Y The best of my recollection, is three.
Q. In other words, he only gave you three treatments from.
November 16th, which was about the time I understood you
to say you regained consciousness 1
A. Who?
Q. I understood that you had this attackA. Yes.
Q. -on October 16th, and were unconscious for about thirty·
days!
A. Yes, sir.
·
Q. So you regained consciousness around November 16th Y
A. Yes, sir.
Q. You say you reported back to work at Omohundro and
15th Street on January 1, 19241 ·
A. Yes, sir.
Q. You said· from November 16th until you repage 162 ~ ported hack to work that Dr. Reed only gave you
three treatments?

116

Supreme, Court, of Appeals of Virginia.
'

.Albert. -T. Chwrch.
A. That is all I have seen him give me, yes, sir.
Q. What kind of treatments were they-I mean, what did
h~ do?
A. Injections in my vein right here.
_ Mr. Venable: Pointing to the right arm.
By Mr. Williams:
Q. And you say that you didn't know that he was treating
. you for syphilis at that time?
A. No, sir.
Q. You weren't quarantined, were you?
- A. No, sir; no, sir. You mean in the house?
Q. Yes.
A. No, sir; no, sir. From what I can understand, during
my unconsciousness the house was not quarantined.
· By Mr. Venable:
Q. You would not know that of your own knowledge Y
A. Not while I was unconscious, no, sir, but when I regained my consciousness I was not quarantined.
·By Mr. Williams:
Q. You say that you never had any more trouble until
sometime in '37 T
A. '27? '37, yes, sir.
.
Q. Thel'1 you fell out on the street one day and
pag·e 163 ~ were carried to the hospital, weren't you?
A. Yes, sir.
Q. And Dr. Reed came to see you at your house the following· day or that !:,ame .day?
A. Same day.
·
Q. Approximately what time was it that you fell out?
A. I would say around 1 or 1 :30, something like that. I
had had my lunch.
Q. Now, a few days prior to that, had you not lost unconsciousness in a barber's chair?
A. No, sir.
·
Q.. You said you made a memorandum of the. visits you
made to Dr. Reed at the time you made the visits¥
·
· A. Yes, sir.
Q. Have you got that with youf
A. Yes, sir.
·
Q. l\Iay I look at it?
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Note: The witness hands Mr. Williams a note book.
Q. Mr. Church, you have here a notation-what do you mean
by the word ''shot''?
·
Mr. Kyle: Your Honor, I think he ought to say what he
wants that connected up with.
By Mr. Williams:
~
.
Q. I ask you, Mr. Church, what do you mea11; by
page 164 ~ the notation in your book "s-h-:o-t-shot"Y
A. That means that Dr. Reed put a hXPodermic needle in my vein and· squirted some medicine in it.
Q. Did you ever hear the term shot, taking shots, used ex'."'·
cept in connection with syphilis t
Mr. Venable: A·re you asking him a question Y
A. Whatt
Note: The question is read back by the reporter.
A. Yes, sh', I have heard the word "shot".

By Mr. Williams:

·
Q. Have you ever heard the words '' taking shots'' used
in regard to taking medicine except in connection with syphi:litic treatment? .
·
A. Yes, I have heard people say they have taken cold shots
and I have heard them say they have taken typhoid fever
shots, and different other shots.
Q. Have you not heard the words '' taking shots'' 1.1sed a
thousand times in connection with taking syphilitic tJ;eatments in the Navy Yard and every other place?
A. Certainly, sure I have.
Q. And you say you made this notation f
A. You will see Newcomb on there and shots, too, if youwill g·o a little further. Newcomb gave me six shots up here
in my arm. That means a hypodermic needle to
page 165 } me.
··
Q. You have under Friday, August 20th,."Dr.
Reed's office-shot"''?
A. Yes, sir-. That was for my information to know that
·I went to :Or. Reed's office and he gives me an injection of
poisonous drug in my vein, right in my vein, right in my
blood. That is the way I abbreviated it.
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Q. .And you lmew that when you made this notation r
A. Yes, sir.
Q. So you knew that. h~ gaye you this poisonous drug in
your arm the first. timf he gave iU
'

:Mr. Parsons: He $id August 30th.
Mr. Williams: Waft a minute, Mr. Parsons.
question back.
;
!

Read the
·

Note: The question ~s read by the stenographer.
_By Mr. Williams:
Q. Is that correct Y
A. I knew it was this trip-something. I could not read
it then because I had no idea-when he told me that it· was
for high blood pressure he didn't tell me what kind of a drug
he was giving me. He told me he was giving me this hypodermic in my arm for high blood pressure, and that my tests
that he had taken out the Sunday previous had come back
negative.
·
·
Q. Did you make this notation in this book on
page 166 ~ Friday, August 20, 1937, as follows: "Dr. Reed's
office-shot''? Is that CQrrect, and was that made
at the time that shot was givenY
A. No. Dr. Reed told meQ. Just say whether or not that was made-

1,.· I :

,

,_Mr.Venable: You are asking him the time and he is trying· to tell you the time.

Bv Mr. Williams:

"'Q. ,Just say "Yes" 'or "No 11• I want to save time.

. A. When Dr. Reed took the blood out of my arm on August 15th, he told me to report to his office on August 20th.
-So I put it down in my book each day when I would have fo
go back to him again for another treatment.
Q. What day did you put that in your book?
A. Sunday, August 15th, when he took that blood out of
my body and told me to come there on Friday.
Q. So wl1en he took that blood out of your body ou August .15th, you knew at that time that he was going to give
you a shot!
A. No, I didn't.
Q. On the 2oth f
~
A. No, I didn't.
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Q. I thought you said you made the notation under the
20th on the 15th to remind you to go back to Dr.
.
page 167 } Reed on that day?
A. To Dr. Reed? That is all I wrote "Dr.
Reed", on the 15th. Then when I went there-I told you
what he done-gave me a shot.
Q. What I want to know is, when you put on this book '' Dr;
Reed's office-shot'' did you put that on there on August
15th?
A. No, sir, August 20th. I wrote "Dr. Reed'' at the time
I had to go to Dr. Reed. Then when I went up there and he
gave me a shot, then I wrote ''shot''.
Q. You didn't write .it all the .same day 1
A. Not until he treated me.
Q. In other words, the line here that says '' Dr. Reedshot' ', you wrote in Dr. Reed's office?
A. No, I wrote all of that home.
Q. '' Dr. Reed's office-shot'', you wrote all of that at
home?
A. Yes, sir, all of that at home.
Q. Did you write that on the 15th?
A. No, sir.
Q. When did you write it?
A. I wrote it when Dr. Reed give me that shot. I put it.
in the book when he had given me that shot, but I had the
date to meet him at Dr. Reed's on the 20th of
page 168 ~ .August.
.
Q. All right. The next thing you have got is
on the 24th-'' Dr. Reed's office-shot" 1
A. Yes, sir.
Q. When was that put on there?
A. Dr. Reed told me to come back to his office on the 24th,
and I made a notation in my book-"Dr. R,eed's office", and
when he give me a shot I put in my book "Dr. Reed-shot".
That follows every item in there.
Q. So the notation- "Dr. Reed's office-shot" was not ~11
written at the same time, but four or five days aparU

Note: Mr. Williams shows the book to the jury.
By Mr. Williams:
Q. Is that what I understand? Is that correct?

A. Yes, sir.
Q. What did he tell you to come to his office on the 20th
for if it wasn't to get a shot?
A. He didn't tell me to come to get a shot.
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Q. You knew he made a blood test-a Wasserman 1
A. Yes, sir.
Q. I see on the 5th, 6, 7, 8, 9 and 10th of October you have
''Dr. Reed's office-shot", and then dittos and ''shot",
"shot", "shot",. "shot" Y
A. Yes, sir.
Q. Were all of those made the same day ·or difpage 169 ~ f erent <;lays Y
A. There are the dates right there, each day.
One was Tuesday, Wednesday, Thursday,'Friday, Saturday,
and Sunday.- That was when he give me those six shots, the
prescription that was sent to him by Dr. Diehl. That is the
six shots that he give me to try to counteract that stuff that
he had been shooting· in my arm for several weeks.
Q.· -This book seems to go down to 19R9. Did you write
these notations on here in February of 1939¥
A. What is itf
Q. "'Dr. Wheeler?''
A. Yes, sir; yes, sir; yes, sir.
Q. You wrote that on there¥
A. Yes, sir, after I went to him. Yes, sir, I wrote that
down there, y·es, sir. In fact, I wrote everything you see in
that book, Mr. Williams.
Q. And you still say you· didn't know Dr. Reed was treating you for syphilis?
A. No, sir.

Mr. Parsons: Let me see the book, Mr. Church.
Note: The book is handed Mr. Parsons by the witness.
By Mr. Williams:
·
Q. Now, Mr. Church, didn't you receive these treatments
.
in 1937? You haven't fallen qut since you repage 170 ~ ceived these treatments in 1937 f You haven't
fallen out on the street or anywhere else, have
vouY
· A. No, sir.
.
Q. I have in my hand Exhibit No. 11 which is written on
Dr. J. W. Reed's stationery, or prescription blank, which says:
"Dr. J. E. Diehl, Wainwright Building." You testified, I
believe. that Dr. Reed gave you that to go to Dr. Diehl?
A. The address of Dr. Diehl, yes, sir.
Q. Now, on the top line is written "10/14/37''. Who put
that on there Y
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A. I did.
Q. When?
¥r. Parsons: 10/4/37.
A. 10/4/37. I put it on there after I saw it didn't have
any date, so I put the date on there, myself.
By Mr. Williams:
.
Q. Did you put it on there the same day he gave it to youY
A. I will say no. I don't think I did.
.
.
Q. You put it on there after you talked to Mr. Venable,
didn't you?
·
·
A. I put it up there_ before Mr. Venab!e e~er
page 171 } saw that.
·
·
~
By Mr. Venable: .
Q. Did Mr. Venable ever see it, that you know oft
Mr. Williams: Will Mr. Venable wait just a second, please?
By Mr. Williams:
Q. When did you put it on there?
· A. I don't know, Mr. Williams. I ~ould not tell yon when
I put that on there.
Q. You put it on there sin~e you brought this suit, didn't
you?
A. No, sir. I had it on there before I brought this suit.
Q. Well, when did you put it on there Y
Mr. Parsons : If your Honor please, he has told him three
times he didn't know.
Mr. Williams: He has given some days that he didn't put
it on there. I want to see if he can give us some day that he
did put it on there.
By Mr. Williams:
Q. Can't you tell us?
A. No, sir, I can't tell you that, no, sir.
Q. You can't tell?
A. No, sir.
Q. But you know. it was not the day the paper
pag-e 172 ~ was given to you, don't you?
·
A. No, sir.
.
· ·
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Q. And you know it was three or four months afterwards,
don't you!.
A. I will say that, yes, sir.
Q. And you put it on there for the purpose of using it as
testimony in this case?
A. No, sir.
Q. ·what did you put it on there for¥
A. I put it on there for the date Dr. Reed sent me to Dr.
Diehl. That is why I put it on there, so I would know when
Dr. Reed sent me to Dr. Diehl.
Q. What did you want to know that day for1 You had it
in your book, didn't you?
A. I didn't have it over Reed's signature.
Q. So you p-ut it over his signature!
A. Sir¥
Q. You put it on there over his signature T
A. Yes, sir.
·
Mr. Kyle: Your Honor, his signature is not on th.ere, I
think.
.A. I mean handwriting; not his signature.

Mr. Williams: I don't know what you call ''James W.

Reed".

·

page 173 ~ By Mr. Williams:
.
Q. How many times did Mrs. Berry go with you
to Dr. Reed's office?
A. Mr. and Mrs. Berry went with me every time to every
doctor except one, when I went to McCoy. They went with
me every time after September 6th.
Q. I simply asked you about how many times Mrs. BPrry
went with you to Dr. Reed's office¥
A. I can only answer that the best I can. Now, thl:,y r.arried me every timeQ. I don't care anything-bow many times ilid slie go with
you to Dr. Reed's officeY
· A. Wait a minute. I will say she went with me every time
to Dr. Reed's office, every time except once--no, twice; twice.
She went with me every time except on two occasions to Dr.
Reed's office.
By Mr. Kyle:
·Q. After what time Y
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l\fr. Williams:

,vait a minute, Mr. Kyle.

By Mr. -Williams:
Q. How many times was that f
A. Well, they started September 6th-Labor Day.
how many shots were taken after September 6th f

Q.

YOU

page 174

tell

~

US.

Now

-

Mr. Venable : Here is a memorandum; if you
want it.

A. Four or five days apart.
Bv Mr. Williams :
.. Q..Did she actually go in the office with you Y
.
A. Yes, sir, she would. She has been in the office with me.
My daug·hter has been in there with me.
Q. She actually went in the private office where the serum
was given?
A. Don't ask me that. I am blind. I can't see this mah
here. Yes. I sAe him now. I am a blind man. I don't see
who is with me.
Q. Mr. Church, you can see well enough to write?
A. Yes, sir; yes, sir, this way, Mr. Williams. Now, understand me about this sight. Don't say I have got sight. I
see through what is the size of a. head of a pin, and then it
has 'to be a certain length.
Q. I understand that.
A. For God sake, don't say thatQ. I am just asking yori this question: Did Mrs. Berry go
into the rooin when the injections were given Y
A. Yes. I will say yes; yes, ~ir, as far as I know.
Q. How many tirries did she f.?:o in there?
A. I could not tell you that, Mr. Williams, to
page 175 ~ save mv life.
Q. A·s many as five times?
A. No, sir.
.
_
Q. As many as f oui· tinies Y
.
A. I don't know. I. could not tell you to save my life, Mr.
Williams. I am blind. I don't see my hands. Ask me to
see anybody in the ro<1m with my eyes and I cannot do it.
Q. If you could not tell, why did you say she did?
A. Well, I did say she did. Any time Mrs. Berry said
she was in Dr. Reed's office, she was there, or Mr. Berry, or
my daughter, or anybody else that made the remark that they
were there. I will say that.
·
.
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Q. Was your daughter in there with you'¥
.A. Yes, sir, my daughter went with me.
Q. .And was she in the room when you were receiyil}g these
.shots?
•
.A.· No, sir. I didn't take a shot the day my daughter
went.
·
Q. What day did you go that you didn't take a shot?
.A. February 20th, I think it was.
Q. 19381
A.· Yes, sir.

Mr. Williams: That is all.
page 176

~

RE-DIRECT EXAMINATION.

By Mr. Venable:
Q. Mr. Chiuch, in explanation of this memorandum which
you have, you have a number of items here of various things
that would probably cost money. ·why was this memorandmu
made!
.A. The first part of that book, Mr. Venable,-I was keeping
a diary of the money that I was spending. I, wt:ts 1iving alone
then and I was keeping a diary of the money that was (~osting
me. When my wife died I had to continue as administrator
of her estate. I kept her receipts and an account of the bills
that come in. Then when I got taken sick I kept that 8ame
little book for my expenses-for my doctor and my medicine
and my general expenses. When I cleared up with the Court
I showed every penny that was.
Q. Did you do that with your personal money, if it was
going to cost you money you made a memorandum?
A. Yes, sir, I usually put down what it cost me. Then, I
have in there where I received from my benefits. Yon will
see several notations from the Relief Association, $10 a week
for each week.
Q. All your money transactions and things that cost you
money, you put in that book?
A. Yes, sir. Look towards the back part there
page -177 ~ and you will see what I paid the doctors-some of
the doctors. I kept notations of those.
Q. Were you conscious at the time Dr. Martin and Dr. Deitrick came to your house? Did you ever see them back in
'23?
A. No, sir.
1\fr. Venable:

Come down.
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DR. H. SEAL,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:

Examined by Mr. Parsons:
Q. Dr. Seal, what is your position 1
.
.
A. I am Lieutenant Commander of the Medical Corps of
the United States Navy.
Q. At the present time, are you or not in charge of the
dispensary at the Navy Yard?
-A. No, sir, I am not in charge of the dispensary at the
Navy Yard.
Q. What_ is your work at the .Navy Yard¥
A. I am assigned to duty at the Navy Yard in the capacity
of labor examiner.
Q. Have you examined the record of Mr. Church's physical
examination in 1932 Y
Mr. Williams: What was thaU
Mr. Parsons: I asked him if he examined the record in
reference to Mr. Church's examination in 1932.
Mr. Williams: I object to that. If he examined him, him.self, he can testify what he examined. ·n would be perfectly
foolish to ask him that unless he &aid he had. The record is
the best evidence, in the first place, and if the record is something someone else found, it would be hearsay
page 179 } testimony so far as this gentleman is concerned.
Mr. Parsons: If your Honor please, we can't
get the record. That is the reason I am asking him. The·
regulations prohibit the giving of the record in the form it
can be used.
·
The Court : Is this supposed to be a record as to his work
over there?
Mr. Parsons: The record of his physical examination in
1932.

Mr. Venable: When he went to work in the Navy Yard.
Mr. Parsons: He has testified he was examined by the
Navy doctor in 1932.
··
Mr. Williams: If he examined him, it will be all right,. but
he cannot testify to what some other doctor found.
Mr. Pars·ons: This record is a· copy of the official record
that is in Washington and also in t~e Navy Yard. .
A. I don't know that I can answer that.
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By th~ Court:
Q. Is it against the regulations to let that go ouU
A. Yes, sir, it is against the regulations to let any record
go out of the Navy Yard.
The Court: Is the doctor who made this expage 180 ~ amination available t
·
Mr. Parsons: No, sir, he is somewhere in
Georgia.
. Mr.. Williams : It would have been a very simple matter
for these gentlemen to have found him and taken his deposition.
. ..
The Court: I will overrule the objection.
Mr. Williams : You are going to let this geritleman testify
to what somebody el.se testified!
.
The Court: As I understand the rule, if the witness is
either dead or not available, then you can examine the record.
Mr. Williams: Your Honor, we wish to except to that
ruli;ng,. ~m the ground that the record is hearsay.
Mr. Parsons: All right. I am going to ask it in the negative form, if your Honor please.
By .J\'Ir.. Parsons : .
Q. Will you tell whether or not the examination or his
record shows. any eye trouble t
A~ At what timeT
Q. 1932..
A. Shall I answer tlm t f
The Court: Yes.
A. No, there was no evidence of. eye trouble irt 1932.
I

.

page 181 ~ By Mr. Williams :
. Q~ Doctor, will you talk a little bit louderf
.. A. Our records do not show any evidence of eye trouble in
1932.

By !fr.

Parsons:
Q. Now, Doctor, where did you get your medical education!
A. Tulane Univer·sity, New Orleans.
.
Q. Did you take your internship after thaU.
A. Yes, sir.

.Tames

·w.
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Q. Did you have any special course of any kind Y
A. Yes.
Q. What was it?
A. Will I have to testify along that linef

Mr. Parsons: I am just asking him his qualifications.
The Court: Yes.
A. Well, I had a post-graduate course in neurology and
surgery.
By Mr. Parsons:
Q. Doctor, how long have you been practicing?
A. Sixteen years.
Q. How long have you been practicing as a lieutenantcommander in the Navy Y
A. Well, I have been in the Navy sixteen years.
page 182 ~ I have been a lieutenant commander for two years.
Q. You have been in the Medical Division ever
since you entered the Navy f
A. That is right.
·
Q. For the past ten or fifteen years, haye you had occasion
to use tryparsamide Y
A. Yes, I have had occasion to use tryparsamide.
Q. Have you used it to a rather large extent Y
A. Not a very great extent.
·
Q. About how much would you say you have used it 7
A. Oh, I imagine I have used it in about three hundred
cases.
Q. Several applications or injections in each caset
A. Yes.
Q. And over a period, say, of ten or fifteen years f
A. Yes, sir.
Q. Tryparsamide is commonly known to the medical profession all over the country, isn't it? .
A. I can't answer that question. I don't know.
Q. It is a medicine that is pretty well advertised, or do you
know?
A. I don't know how ,vell it is advertised.
Q. You have been at various stations over the country,
haven't you?
A. Yes, sir.
page 183 ~ Q. And it is used at the various stations?
A. In the service, yes.
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Q. Don't you know, as a matter of fact, Doctor, that it is a
commonly known medicine 1
.
A. That it is a commonly known medicine t I would not
consider it a commonly known medicine.
Q. Generally known; not a commonly known medicine, but,
generally known Y
· A. By a certain group of physicians, I would not say it is
generally known.
Q. Anybody that is connected with the treatment of syphilis
would have knowledge of iU
A. 1:es, sir.
·
Q. Doctor, what are the precautions in proper practice?
A. I am not at liberty to testify to the precautions we
take in the Navy.
Q. Why are you not at liberty to testify to the precautions?
.A. Because we are not allowed to give out any technique
we use. Our technique may be different from that on the outside.
Mr. Williams: That statement he said would make ·anvthing he .said about it inadmissible.
..
•
By Mr. Parsons: ,
Q. You have seen the precautions that are put
page 184 r out in the package, haven't you?

T~e Court: I understood him to say it was only in the
serviceMr. Parsons : I am asking him whether he takes the precautions.
The Court: What difference does it make whether he takes ·
them or noU It is just a question of whether the people in
this community take them.
·By Mr. Parsons:
Q. Doctor, is there an affinity in this medicine for the nerves
or tissues of the eye f
· The Court: I didn't catch that.
- Mr. Parsons: I asked him whether there was an affinity,
or dang-er to the tissues of the eye in the use of this medicine? .
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A. I would pref er not to answer that question.
By the Court:
Q. Why, Doctor?
A. Well, as I understood, I ·didn't come over here to be a
witness pro or con in this case. I came over here in 'regard to a record, and that would be all. I didn't want to get involved in the testimony of this case.

-

The Court: As to this affinity, I don't know whether it
has anything to do with it.
page 185 } By Mr. Parsons:
Q. Wl1at is the danger of the use of the drug
to the eyet·
A. What was the question·t
Q. What effect does this-what does it do to the eyes 7
Mr. Williams: What does it do to the eye? .
Mr. Parsons: Tryparsamide-the tissues of the eye, the
optic nerve-whether that atrophies it, or anything.
The Court: Go ahead, Doctor, if you know.

A. Well, unless .used cautiously, it may affect the optic
nerve.
By Mr. Parsons:
Q. What is the· precaution that is necessary?

Mr. Williams: Same objection as given before.
Mr. Parsons: All right.
By Mr. Parsons :
Q. Doctor, you came over here very unwillingly, didn't -

~,
· A. I didn't feel I had anything that I could give the Court
.

in regard to this case. I know nothing about it.
Q._ You didn't know what the case was about?
A. I ·happened to know what the case was about, but I
wasn't here in '32 when the man was examined. I
page 186 ~ have never seen the man.
Q. And you told Mr. Pilcher on yesterdayMr. Williams: I object to this. What difference does it
make what he told Mr. Pilcher.
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By Mr. Parsons:
Q. Can you describe, Doctor, what it is in this tryparsamide
that affects the optic nerve¥
A. Well, I think you would need a chemist for that instead
of a doctor.
Q. I don't need any chemist if you know¥
A. I could not tell you definitely what it is in the tryparsamide.
Q. Isn't it a fact that you just don't want to tell us 1
A. Well, I say I couldn't tell you definitely just what it is
in the tryparsamide that affects the optic nerve.
Q. But it does affect it¥
A. Sometimes, yes.
Q. From the very nature of the drug, state whether or not
it is necessary, to prevent injuries to the eye, to make ocular
examinations, beforehand and during treatment t
Mr. Williams: May it please the Court, that is the very
question that Mr. Parsons asked several times and your Honor
ruled it was not admissible.
The Court: He doesn't know anything about
page 187 ~ the outside; only in the service. Isn't all of that
on the folder¥
Mr. Venable: Yes, sir.
Mr. Parsons : In some terms ; not in the term I expected
to get from the Doctor.
The Court: I think we had better let it alone. I will sustain the objootion.
Mr. Parsons: That is all. The witness is with you.
Mr. Williams: Stand aside.
Mr. Venable: We rest for the time being. There is a
doctor we hope to get, but it doesn't look like we can get
him.
Mr. Williams: Your Honor, I don't agree that they rest
and then put on somebody later unless in rebuttal.
The Court: Do I understand you rest?
Mr. Parsons: Yes.
Mr. Williams: l\fay it please the Court, I .think tl1e jury
mig·ht be excused.
Note : The jury retired from the courtroom.
page 188

~

Mr. "'Williams: I wish to make a motion to
strike out the plaintiff's evidence on the ground,
first, that there has been no evidence to show that
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Dr. Reed did or failed to do anything that a general p~·actitioner engaged in a similar line of practice would not have
done or would have done.
The only testimony here is that be gave some ten doses
of this tryparsamide, and that after that the man lost to
some extent his sight. There is no evidence here that the
ordinary and customary prudent doctor in this community
would not have given exactly the same type of treatment
that Mr. Church testified was given to him.
Secondly, there is no evidence, assuming that the treatment was improperly and negligently given, that there was
any causal connection between the treatment and the diminution in sight that the plaintiff complains of. No witness has
testified that these doses of tryparsamide caused this man to
lose his vision. So, there is a total lack here of causal connection between the alleged injury and the alleged negligent
treatment.
The Court: I think we can use the result, only that his condition immediately supervened after this treatpage 189 ~ ment was g·iven. As to the second objection which
you made, it seems to me there is sufficient evidence to go to the jury on that question.
Mr. Williams: We wish to note an exception.
Note : The jury returned to the courtroom.
page 190

~

DR. JAMES vV. REED,
the defendant, being; first duly ~worn, testified as

follows:
Examined by Mr. Williams:
Q. Dr. Reed, will you tell the jury your namet
A. J. W. Reed, physician; 400 First View Street, Norfolk.
Q. What character of practice have you engaged in?
A. General practice.
Q. Where did you receive your academic training?
· A. William and Mary College.
. Q. ·where did you receive your medical training?
A. Medical College of Virginia,. University of Chicago. I
finished in 1912. In 1926 and '27 I took post-graduate work
in Vienna and Berlin and Munich.
Q. Do you in your practice treat syphilis t
A. Yes, sir.
Q. Will you tell the jury, please, before I forget it, what
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color your house is at Ocean View, and what color. it was in
1937?

A. My house is a white Colonial house, gentlemen.
.
Q. Now, did you have occasion to treat Mr. Albert Church
in 1923¥
A. I did.

Q. Will you tell the jury, please, for what you
treated him in 19231
A. Gentlemen, in 1923 I was called to treat Mr .
.Church. He gave a hii::tory of a violent headache which opiates did not relieve. I did all of the tests on him at that time.
I mean by that, a complete examin3:tion-urine analysis and
blood pressure. I examined his blood. He hacl a negative
blood Wasserman at that time.
The man grew progressively worse. He became unconscious. After a conference with his wife we called in Dr.
Newcomb, at which time we did a spinal puncture on him.
The second spinal puncture that we did on Mr. Church, Dr.
Newcomb reported to me he had a cerebral spinal syphilis.

page 191

~

Mr. Venable: I object to that. He can't testify to what
Dr. Newcomb reported to him.
Mr. Williams: Why can't he?
A. I gained from Dr. Newco!flb in conference thatMr. Venable: We have here a witness testifying to what
another doctor told him. The man )Vas unconscious and
didn't know anything· about it. Now, if you brin~ that doctor
here I will be very ~lad, but we can't get that doctor. I
haven't been able to get him and neither has :M:r. Williams.
That is the reason we made the stipulation.
Mr. Williams: Let me have a· word to sa.y. As I understand the testimony up to date, he was called in
page 192 }- to treat this gentleman, and no certain advice of
his wife he called in Dr. Newcomb as a consultant,. and that Dr. Newcomb and he took a spinal test and Dr.
Newcomb reported to him that the laboratory :finrlings of that
were positive and it was a cerebral hemorrhage.
.
The Court: I thoug·ht you had a stipulation about that.
Mr. Williams: We have a letter from Dr. Newcomb-Mr. Venable: You are stating to the jury all you are ex. pecting to prove, while I am objecting to this witness.
Mr. "Williams: I have uot stated anything· but. what the
witness stated.
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1\fr. Venable: The witness said something that he had no
business saying. I am only objecting to what Dr. Newcomb
told this doctor. I have no objection to the letfer or what
Dr. Newcomb woukl say if he were her~.
·
Mr. Williams: Your Honor., one ~f the well known excep:..
tions to the hearsay rule is ·information on which a person
acts. Now, here is a doctor that:helps to make bis diagnosis
.
and make his findings of what he can find out and
page 193 ~ what he acts on. As to whether it is a proper find-·
. ing· or not is perfectly admissible.
The Court: Of course it is, but doesn't the letter cover
that situation?
·
Mr. Williams: I think it does. I will read the letter of
Dr. Newcomb, which is dated February 13, 1939, directed to
Mr. Leigh D. Williams, Norfolk, Virginia.

Note:- The letter is read by Mr. Williams.
Mr. Venable: No objection to that letter as to what they
diagnosed. As to the correct diagnosis, I have _some question.
The Court: Go ahead.
By Mr. Williams:
Q. Now, Doctor, let me find out where we were.
Note: The stenographer read back the last question asked
by Mr. Williams.

Q. Dr. Reed, at this point I hand you this letter and ask
you if you received from Dr. ·.Newcomb the result of that spinal'
puncture in accordance with that letter?
A. I did.
Mr. Kyle: You are referrh1g to a letter introduced in evidence?
Mr. Williams: We introduced this m evidence as "Defendant's Exhibit No. 1 ".
pag·e 194 } By Mr. Williams:
Q. What treatment did you and Dr. Newcomb
give jointly for that condition?
A. We immediately instituted an anti-syphilitic treatment.
The best known at that time was neosalvarsan. Mr. ;Church
was unconscious at the time. We drained, or rather I went
·into his spine on thirteen different days to keep him from
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having convul~ions. I gave Mr. Church two injections a week
apart of neosalvarsan in his veins before he rallied any. My
record shows three after he rallied, which didn't complete
the 'treatment. I requested him time and time again to follow up the treatment with mercury or bismuth. At that time
-gentlemen, the treatment of syphilis has varied in the last
:fifteen years. At that time we would give a series of neosalvarsan, or 606 as it was termed, then a series of bismuth or
mercury. More recently we give the treatment alternatingly
every four or five days; you go from bismuth to mercury.
That is conceded and accepted to be the best treatment at the
present time.
I saw Mr. Church repeatedly on the street and around town
and asked him how he was and insisted that he come back
and take another course of treatment, or finish the course
he had begun, which he refused. He said, '' I am
page 195 ~ all rig·ht.'' His wife pleaded with him to continue
- the treatments.
Mr. Venable: I object to the testimony of his wife and
ask that it be stricken out.
·By the Court :
Q. You didn't treat him after thaU

Mr. Williams: Yes.
By the Court:
Q. I mean, on that particular occasion f
A. I could not g·et him to come back to the office.
Q. I understood you asked him and he said he was all
right-

Mr. Williams: Maybe I have not made myself clear. As
I understand, after this treatment, Dr. Reed treated Mrs.
Church, and then sometime in 1937 he had Mr. Church again,.
and in connection with making the second diagnosis, which
was cerebral syphilis, he acted on what he got from ]\fr.
Church, together with the history that he had received during his course of treatment of Mrs. Church.
Mr. Venable: I don't think he can testify to anything Mrs.
Church told him.
·
The Court: Unless he acted on it.
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Mr. Venable: He has testified he got certain
page 196 ~ information from a dead person, and it would be
hearsay at best, and I object to it for the reason.
The Court: It is an exception to the hearsay rule. I overrule your objection.
Mr. Venable : I except.
By Mr. Williams:
Q. Dr. Reed, how sick was Mr. Church during that period,
in 1923!
A. He was the sickest man that I ever cared for to get
well with any condition.
Q. Is there any question as to whethei· he had or had not
syphilis?

Mr. Venable: Wait a minute. He can give his opinion;
that is all.
The Court: That is all doctors do.
Mr. Vena.ble: He didn't ask it in that form. I object to
that form.
A. That was not questioned at all.
clear.

The diagnosis was

Mr. Venable: I object to that q1.1estion, your Honor.
A. The fact that the man responded to the syphilitic treatment and everything else failed confirms the diagnosis.
page 197 ~ By Mr. Williams :
Q. Will you tell the jury, please, Dr. Reed,
110w Dr. Newcomb as a diagnostician is regarded among the
medical profession in this community?
A. A-plus. Newcomb is considered tops.
Q. What type of syphilis did Mr. Church have in 1923?
A. Cerebral spinal syphilis.
Q. What part of the anatomy or body does cerebral syphilis .
attack?
A. It affects the brain.
Q. What is the result of cerebral _syphilis in the absence
of treatment or inadequate treatment?
A. Gradual deterioration of the brain substance. That
may be a year, five years, ten years, or twenty years. It
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comes back to this: Once cerebral syphilis,. always _cerebral
syphilis. We, as physicians, can treat the gentleman ancl
abate it. It will lie dormant. I cautioned Mr. Church, tolcl
him that sooner or later it would co.me back unless he followed up those treatments every ninety days or three or four
months, and so long· as he was doing well he ignored them.
.Q. In your opinion, can it ever be absolutely cured?
.
A. I question that any man is ever cured of
page 198 ~ cerebral spinal syphilis, of the type that he pre.
sented in 1937, being unconscious for 31 days, is
ever cured. It can be abated but it will crop up sometime
if it 'goes untreated, later on in life in some guise or form.
Q. What takes place if it is inadequately treated, or not
treated at all?
A. I have just said that gTadual deterioration of the brain,
a softening of the brain and a mental condition develops all
of which Mr. Church has presented.
Q. Do you mean a person gets weak minded or goes violently insane Y
A. Not necessarily violently insane, Mr. Williams. It
comes on insidiously. It is progressive in a gradual sort of
way-uncontrollable temper, peculiar attitudes, assuming peculiar attitudes that are without foundation towards ·different people, different acts.
'Why, Mr. Church, when he came to me the second time, requested me not to have ·the prescription filled at a certain
drug· store, that they would poison him. You know that is
absurd.
· Q. When did you treat Mrs. Church?
A. I treated Mrs. ·Church-

Mr. Venable: I object to that, if your Honor please. I
don't think that when he treated Mrs. 'Church is
page 199 ~ relevant.
,The Court: I overrule the objectior,
Mr. Venable: I except.
By Mr. Williams:
Q. All right, Doctor, go ahead.

A. About a year before Mrs. Church committed suicide,
gentlemen, I was called in to see her. It all dated backMr. Venable: If your Honor please, I certainly think this
is improper testimony. I ask that it be stricken out.

--
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The Court: The effects of the treatment of Mrs. Church,
You can disregard about
the suicide, gentlemen.

of course, would be inadmissible.

A. Mrs. Church came to meMr. Venable : Did your Honor rule on that?
The Court: I said to strike out what he said about treating Mrs. Church.
A. Mrs. Church crone to me and statedMr. Venable: What Mrs. Chµrch said to you cannot be
evidence. _
Mr. Williams: The Court has ruled that he has a right to
testify to it.
The Court: It would be subject to the usual
page 200 } exception of hearsay testimony. If he acted on:
it> it is all right..
A. May I make this statement, Judge 1 My diagnosis iu:
1937 was predicated on the history and conduct at the time
that I treated Mrs. Church.
The Court: That is what I understood. As I understand,
he made the statement that his treatment was based on what
Mrs. Church told him.
A. Absolutely, that is true.
By Mr. Williams:
Q. Go ahead, Doctor. What did you ascertain during your
treatment of Mrs Church to lead you. to believe that Mr.
Church had not been cured of the syphilitic condition which
he had in 1923?
A. Well, to begin with, he was losing his mind at times.
He would have tantrums-uncontrollable temper.
Mr. Venable: Your Honor, you understand we object to
,all of these statements T
A. He imagine she was going to poison him.
Bv Mr. Parsons:
· Q. Is this what she told you f Are you testifying _to what
she told you?
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page 201 ~

A. Thi.s was in the history, Mr. Parsons.
Q. Wha.t she told you t

A She imagined-

Q.

,vait a minute.

Mr. Parsons: If he didn't see the man take a tantrum-·if he is testif-ying to what the wife said, the Court has ruled
on that, but for him to say the man had a tantrum, that is
wrong.

A. I was called there when she was in hysteria following
these tantrums.
By the Court : Go ahead.
A. They won't let me go ahead.

By Mr. Williams:
Q. All right, Doctor, start again.
A. Finally it came to the matter of committing him to
insane asylum. She wanted me to swear out a warrant, which
I refused. After talking to her at length-she had daughters
that it would more or less reflect on-she agreed with me.
She said, ''I will stick it out as long as I can, but if he keeps
on like he is doing I will take my life,' 1 and she did.

an

· ·Mr. Venable: Your HonorThe Court: Disregard the question about taking her
life.
page 202 ~ Mr. Venable: I think the whole of this is
clearly inadmissible.
The Court: I have told them to disregard the testimony
as to taking her life and why she did it.

By Mr. Williams:
Q. Doctor, what was the condition of Mrs. Church?
A. Mrs. 'Church was at the rope's end, from a medical
standpoint.

::M:r. Parsons: What does that have to do with this case f
The Court: I don't think it has anything to do with it.
Mr. Williams: If a person stated a person acts in sucl1
and such a way, and you see it affects that person with nervous hysteria, it would certainly show what the condition
was.
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The Court: We have reached the hour of adjournment. I
sustain the objection to that question.
Note : Thereupon an adjournment was taken until the following morning at 10 :30.
page 203 }

Norfolk, Virginia, February 18, 1939.

The Court reconvened at 10 :30, with the. same parties present as hereto£ ore noted.

DR. J. W. REED,
the defendant, resumed the stand for further direct examina.·
tion, and testified as follows:

By Mr. Williams:
Q. Dr. Reed, I believe you had testified before adjournment yesterday down to the point where Mrs. Church had
requested you to hold an insanity commission over Mr.
Church. Will you tell the jury, please, during periods that
you were treating Mrs. Church for this nervous condition if
you saw from time to time Mr. Church t
A. Yes, sir. Gentlemen, I saw him not professionally; just
saw him casually.
Q. What, if anything·, did you state to him on those occasions in regard to coming back for further treatment?
A. I repeatedly reiterated to him that sooner or later his
old trouble would flare up again. I have never seen it fail
when a man was inadequately treated, that it would flare up
later on.
Q. In August, 1937, did you have occasion to see Mr. Church
ag ain?
A. I was called to see him August 14, 1937, at his home.
Q. When you got there, what· did you :find his
page 204 ~ condition to be?
A. He was in bed and he, on examination, presented a bruised nose, and his lips were swollen at that time.
His speech was more or: less incoherent.
1

!fr. Venable:

Speak

a little

louder.

A. His speech was more or less incoherent. He complained
of a violent headache, for which I treated him. I took his
blood pressure and found a slight elevation in his blood pressure.
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Mr. Venable: What was the blood pressure?
Mr. Williams: Slight elevation.
A. I requested a specimen of urine which I got the next
day, August 15th.

By Mr. Williams:
Q. "\Vas that all right?
A. The urine was all right, yes, ~ir.
Q. ·what history did you get from him in regard to what
his condition was at that time?
A. The history that he gave me at that time was that
about a week prior to that in a barber's chair he became unconscious, which didn't amount to a gTeat deal but it frightened him very much. And on the morning of the 14th of August, 1937, he passed out completely on Moritipage 205 ~ cello Avenue and was taken to St. Vincent's Hospital. I discussed with him-the second trip I
made-the repeating of the treatments which I knew were indicative at that time, and I got a specimen of his blood. When
the report came in on the blood I phoned his home that it
was negative.
Q. _That is what they call a blood Wasserman, isn't it f
A. A blood vVasserman.
··
·
Q. You say that was negative?
A. Negative. On the 20th, he showed up in my office, and
by a statement not unlike this: ''I will just have to take those
treatments in order to be able to do anything." He said, "I
certainly can't go back to work passing out on the street and
in the barber's chair.'' At that time the question of a spinal
puncture came up. He wanted to know what it would cost.
I don't do that work. I don't maintain a laboratory. That
would have been an additional fee. He said, "Well, Newcomb said it was positive, and if Newcomb thinks it. is best,
I will take those treatments."
page 206 ~ We proceeded at that time to give him tryparsamide.
Q. Now, Doctor, from your knowledge of his condition in
'23 and thP. treatments you gave him, which I understand
consisted of some thirteen spinal punctures to relieve the
pressure, and, I think, you said six doses of neosalvarsan,
or 606, was that condition which he had in 1923 cleared up and
cured, or simpl:y arrested by that treatment¥ ·
A.. Simply abated, ·as I told him on previous occasions, re..:
peatedly.
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Q. Now, in 1937, after making these tests and with the
history you have given the jury, what was your opinion as
to what was his trouble?
.A. Recurrence of cerebral spinal syphilis.
Q. What is your opinion now as to what his trouble wast
A. Cerebral spinal syphilis.
Q. ·wm you tell the jury, please, what treatment _you gave
•
him for that condition 7 '.A. The first injection that I gave him was tryparsamide.
I was treating four cases _at the same time for the same -condition. I gave him a minimum dose.
'
Q. A what?
A. Minimum-it comes 1, 2, and 3 grams-of tryparsamide
on the 20th.
·
By Mr. Parsons:
Q. By minimum, you mean one gram T
page 207 ~ A.. Yes.

Mr. Williams: I object to counsel breaking in on the direct examination. They can ask him what they want afterwards.
Bv Mr. Williams:
··Q. How many grams did you say you gave him on the 20th?
A. The·minimum dose-one gram. We always start and
increase it if there is no contra-indication for it..
Q. You say that was tryparsamide?
A. Tryparsamide.
Q. And when was the next time you gave him a treatment?
A. On the 24th. I instructed him to return on the 24th ·
for his bismuth treatment.
·
Q. What did you give him at that time?
.
A. I gave him a CC of bismuth sodium tartrate; It is a
purified bi8muth specially prepared to use in the vein. Bismu th in oil is given in the hip, and it is very painful. That
question came up. We discussed that. He said he would
rather have it in his veins because it is less painful. I ordered tl1at drng.
.
Q. WhP.n was the next time you gave him a treatment?
A. The 29th.
Q. What did yon give him that time T
A. Gave him the tryparsamide.
page 208 ~ Q. How much?
A. One gram.
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Q. When was the next treatment!
A. The next treatment was the bh~muth, but when he came
in for that bismuth treatment he complained of some blurred
vision, at which. time we talked a.t length about a specialist.
I named three or four oculists-not optometrists. Mr. Church
said. ''I don't need any oculist." He said, "What does an
oculist charge 1'' I said, '' At least $10.'' He said, '' I .am
not going to pay anybody $10 to examine my eyes. All I
need is my glasses changed.'' At that time I gave him that
sHp.
Q. What slip are you referring to, Doctor f
A. The slip that went into the record here-Dr. Diehl 's
address.
Q. Is this the slip to which you refed
A. Yes. sir.
Q. Which is datedA. No, that is a receipt.

Mr. Parsons: You are talking about the fourth trea.tment,
aren't you?
. Mr. Williams: Wait a minute, gentlemen.

A. Gentlemen, this is taken from the book.
from the book, if you wish.

I can read

pa.ge 209 ~ By Mr. Williams:
Q. No, wait a minute. I want to g·et this slip.
Before you go into that, Mr. Parsons and Mr. Venable want
to know the date of this f ourlh treatment.
A. September 2nd.
Q. I hand you a slip which has been marked as Plaintiff's
Exhibit ~o. 11, and ask you if that is the slip to whicl1 you
referY
A. This is the slip, gentlemen, to which I refer.
Q. And that has your handwriting on it, Doctor? ''J. E.
Diehl, Wainwright Building·", an~ it is on one or your prescript.ion blanks, and it has up in the top in pencil "10/14/37".
Mr. Parsons: 10/4/37.
Mr. Williams: 10/4/37.
Rv Mr. Williams:
·Q. That 10/4/37, is that your writ.ingf
A. No., sir.
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Q. v\7 as that 011 there when you gave him this slip?
A. No, sir.
Q. Now, Doctor, do you remember whether he went to Dr.

1

.,

Diehl at that time or not?
A. I do not.
Q. Did you receive any information after you gave him that
slip? When was the next time you treated him?
page 210 ~ A. I saw him on September 6th, at whi~h tinie
he got ncosalvarsan-mapharsen under the treatment of-,Q. M-a-p-h-a-rA. S-e-n.
Q. Neosalvarsan is put by what company?
A. ]\forck, but Parke-Davis puts theirs up under the tradename of mapharsen.
Q. So those two things are the same f
A. Identically the same, only Mapharsen is especially recommended for very stubborn cases.
Q. Is that what is known as 606¥
A. Yes, sir, commonly known as 606.
Q. Now, Doctor Reed, do you know whether or not he went
to anyone on or about September in order to have his eyes·
looked at?
·
A. At that conference which we were talking about the
specialist-the oculist-he asked me, he said, ''who makes
your gfassesi Who changes your glasses?" I said Dr.
Eaton. He said, '' Where is he?'' I said on College Place.
When he returned to me he told me that he had been to Dr.
Eaton. or, ratlier, Dr. Eaton called me up. That was the
first I heard of his going to Dr. Eaton and having his glasses
changed.
Q. Did Dr. Eaton give you information about his eyes?
A. YeA, sir, I gave him a history of the case.
pag-e 211 ~ Q. After that, you say, you changed to mapharsen ¥
A. Yes, sir.
Q. Now, what did you give him after September 6th Y
A. September 11th he g-ot bismuth.
Q. And next?
A. September 15th he got the neomapharsen-606.
Q. The next date?
A. September 20th be got bismuth. Gentlemen, I f o1lowed
closely the schep.ule as outlined and recommended by pamphlet

144

.Supreme. Court of Appeals of Virginia.

Dr. ,1. ff'. Reed.
put out by Merck on this alternating treatment-bismuth
and-Q. What did you give after September 20th? When was
the next time and whaU
A. :M:y records show-my day-book here doesn't show that
he returned until the 29th.
Q. He testified he was there on the 25th. Will you tell the
jury wliether that is so?
A. How is that?
Q. He testified he was there on September 25th? Can you
tell the jury whether that is so or not?
A. All I had to go by, Gentlemen, is this record He may
have been there. It may have been that I didn't enter it that
day. It doesn't show on the 25th of September~
Q. On the 29th, what did you give him?
, page 212 ~ A. On the 29th he got the neosalvarsan.
By Mr. Venable:
Q. You say that is neosalvarsan?
A. Yes, sir.
Bv Mr. Williams:
..Q. What did you give him after that, and on what date!
A. On October 3rd he g·ot his last treatment from melast anti-syphilitic treatment of bismuth.
Q. Dr. Reed, will you tell the jury, please, whether that
treatm<mt that you ;have outlined, in your opinion, is the
. proper treatment for the condition which he bad or not?
.A.. Gentlemen, if it were to happen today, that treatment
would not vary one iota. If I had to have an anti-syphilitic
treatment, that is what I would want. If I were going to
treat Il!Y family, that is what they would get.
Q. During that period of time, did you tell him at any time
that this treatment would absolutely cur~ his eyes?
A. No, sir. This Rtatement was made: If anything would
help a syphilitic condition of the optic ne~:ve, that this combim~d treatment would. do it. I ~o!l't. t}Imk any ph;ysici~n
would dare tell a man m the condition ·Jfo was, knowmg his
. background and history and having cared for him in '23,
would go so far as to promise him anything; certainly, not
an experienced man ..·
·
Q. Now, Doctor, it has been testified that somepage 213 ~ time in October, after these treatments that you
have described were given, that a spinal punc-

·----.-1:·,\
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ture was done by Dr. Newcomb which ,~as negative. What
does that, if anything, indicate to you T
- A. The spinal fluid being negative, Gentlemen, following
a concentrated treatment doesn 'i mean anything, other than
the treatment has had its effect temporarily. That may keep
it in abeyance two years, or five years.
Q. In your opinion, Doctor, is that true in regard to the
spinal puncture that was made in December of this year Y
.A. Yes, sir. Comparing it with cases over a period of
twenty-five-I have been treating syphilis, Gentlemen, twentyeight years-comparing· it with other cases, it was. running.
true to form. That was to be. expected.
- Q. Now, Doctor, it has been testified here and put in evidP.nce a slip witl1 your signature on it-I can't find it right
now.
A. It is a long_piece of paper. That is it (pointing).
Q. Which is datedA. 14th day of August.
Q. No, that is not the date. It is dated the 30th, isn't iU
.A._ Yes. Yes, on the 30th day of Aug-ust, 1937.
Q. Did you sign that slip?
page 214} A. Yes, sir.
Q. Tell the jury why you signed that slip?
A. Mr. Church came in with this slip. It is a relief association-it is a certificate, rather, that had to be certified
to by the attending physician~ He said, "I want you to fill
this out for me so I can g·et my sick-leave from this relief.
association.'' I Raid, '' If I put 'Ayphilis' on there, they
won't pay you.'' He said, '' My God, don't put 'syphilis' on it.
I won't get a dollar if that goes in the record." He said,
"Don't do that. I would rather lose it." Knowing that he
had hypertension I used the word 'hypertension' for him to-you know, GeiiIIemen, every physician is loyal to his patient.·
He has to keep these things as secret as possible, and that
was the reason that was signed hypertension in order not
to have it flashed through his association that he was being
treated for sypl1ilis, which they would have turned thumbs
down.
Q. As a matter of fact, that is high blood pressure, isn't
iU
.A. Yes, sir.
Q. And his blood pressure was a little above normal at- ·
that time?
A. Yes. It was sig·ned that way, Gentlemen, to save his
family the chag-rin of being broadcast that he had syphilis.
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Q: H<;>w many treatments did you give him all
page 215 ~ together in number?
.A.. It shows ten treatments; shows ten treatments.
Q. That does not, of course, in your accowit includeA. ,The two visits in his home, no.
Q. And doesn't include the 25th that he claims he was
there 1 It doesn't include the 26th of September, which you
have no record of, when he says he was there 1
A. That does not include that. Now, he may have been
there on the 25th, gentlemen, but this day-book doesn't show

it.

Q. Doctor, tell the jury please, whether or not-first, I
want you to tell them how big your waiting room is.
A. M:y waiting room is 14 by 16
Q. How big is your private office?
A. 12 by 12, or thereabouts. It may be a fraction of 3.:n
inch one way or the other.
Q. In giving these treatments, was anyone present in your .
office with you besides -the patient Y
A. Absolutely no one.
Q. W oulcl you allow ~nybody fo be in there Y
A. Absolutely not.
Q. How ~re these treatments given¥ ·what do you do before you. inject the needle Y
A. The drug comes, as you gentlemen know, in a vial-

page 216 ~ By Mr. Venable:
Q. W11ich is called an ampule?
A. Yes, sir, ampule. That is filed off and the distilled
water is put into the vial, and it is dissolved and drawn back
in the serum, and there are septic precautions. A tourniquet
is put on the arm above the area you are going to use, the
vein is distended, the needle is introduced, the tourniquet
removed and the drug is allowed to go rig·ht into the circulation.

By Mr. Williams:
Q. Will you tell the jury, please, whether l\fr. Church knew
that he had syphilis Y
A. Mr. Church knew that he had syphilis ever since '23,,
and, in discussing it with him, that fact was broug·ht out each
and every time. I gave him the history of different occasions, how it would go symptom free for years and come back
if inadequately treated, and oftentimes if ade'quately treated.
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Q. Is there anything· unusual for that disease to lie dormant for years and years and years and then break out again f
A. I just made that statement: That I am treating a case
now that I treated inMr. Venable:
now, Doctor.
page 217

~

We don't want the case you are treating

A. He asked for a comparison of it.

Mr. Venable: I don't want any particular case except this
one.
Mr. Williams: I think the Doctors has a right, so far as
illustrations. I will ask him this question:
By Mr. Williams:
Q. Have you or not. treated patients in which it has laid
dormant for years and years and years and then come back?
A. Yes, sir, as much as twenty years. There is one under
observation at this time that I am treating.
Q. Now, Doctor, this tryparsamide-what particular type
of syphilis is that drug especially made fort
A. Gentlemen, we have what we call first, secondary, and
tertiary syphilis-primary, secondary and tertiary. The
tertiary is when it involves the brain, the liver, or any other
organ. That is the last stage of it. The brain tissue is un- '
like other organs. It is capsulated in what is known as the
dura-three different covers of a fibrous tissue. · This drug
was especially prepared for cerebral syphilis. It seems to
have a predilection for the brain tissue, given a lot in paresis.
Q. ,vas or was not that the type of syphilis which Mr.
Church had f
·
·
A. Yes. sir. That is the most obscured type
page 218 ~ because they are more or less symptom free until
there ·is a breakdown tissue, whatever organ it
may attack.
Q. Now, Doctor, what, in your view, is the better view of
the medical profession in regard to whether or not to give
tryparsamide when the eyes do show some blurring?
A. The instructionsMr. Parsons: Now what is his view, but the view of the
profession. Ask one at a time.
Note: The last question was read by the stenographer.
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Mr. Parsons: I object to the compound question. We are
not interested in the view of the profession.
The Court : He may know. He works here among the
other doctors.
Mr. Parsons: Go ahead.

By Mr. Williams :
Q .A.11swer the question, Doctor.
A. Generally speaking, the drug is not contra-indicated in
eye condition. The literature so states specifically .that ocular
conditions do not contra-indicate its use in a cautious mat·
ter.
Q. When you use the word "contra-indicate", I take it by
that you should use it?
A. I didn't get your question.
Q. I want you to explain to the jury what you
-page 219} mean by ''it is not contra-indicated".
A. Means that you could use it. It is indicated.
That literature specifically outlines that in the pamphlet by
Merck. It is sent to all of us; sent to physicians on request.
Q. The optic nerve, Doctor, is simply a part of the brain,
isn't iU
A. .Simply a part of the brain.
Q. And this cerebral syphilis is a. disease of the brain?
· A. Yes, sir.
Q. And tryparsamide is a drug prepared to use for diseases of the brain?
.A. Especially so. It is not used in primary syphilis or
secondary syphilis to any great extent or advantage.
Q. In your judgment, if this treatment had been given
, him, what would have been the result today in regard to his
eyes?
A. I believe he would have been stone blind.
Q. Let me ask you one other question: In the conversation you had with Dr. Diehl on the phone, what did you tell
him~ in regard to the treatment you had given Mr. Church?
A. Gentlemen~ as well as I recollect. in the record, that waR
on October 4th, the evening of October 4th. My
page 220 } telephone is in the hall of my living room. It is
not in -my private offiee. When I answered the
phone he said tl1at Mr. Clmrch had been in that day. I said,
"Well, I sent him to you practically a. month ag·o, but be went
to an optometrist instead.'' He asked me what I had given
him~ I told him I had given him ten--I may have said ninenine or ten anti-syphilitic treatments. He said, "What form
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did you give them inf'' and I outlined to him over the phone
what I had given him. Where he got the nine· injections of
tryparsamide from was that, evidently-it comes in one, two,
and three-he must have been confused over the telephonesomewhat. I didn't consult t:tie record in my book as to how
many it was. I didn't 'coulft them. I didn't go back in the
office to check up.
Q. Now, Doctor, will you tell the jury, please, whether or
not it is usual or customary among general practitioners in.
this comrµunity to have an eye examination by an oculist
}Jrior to using tryparsamide 7
A. It is not.
.
Q. Does optic nerve atrophy occur more frequently when
tryparsamide is used than when it is not used 7
,
A. I would say that it occurs more frequently when it is
not used when you have a syphilitic background. You. see,
the optic nerve, Gentlemen, comes off from the brain to the·
eyeball. It is just a part and parcel' of one of
pag·e 221 } its parts. Just like the nerves come off the arms
and the lower extremities, it goes to the eyeball.
Syphilis of the brain has what we t~rm, techni~ally, a predilection of the optic nerve.
··
Q. Doctor, when tryparsamide does have a.ny effect 011
the eye, in your opinion, is it permanent or simply temporary
-the effect it has¥
A. The latest literature on the subject is that it is temporary. It clears up as time goes on. It doesn't destroy the
nerve tissue proper as does syphilis.
Q. Doctor, there has been a folder introduced in the evidence that came with the bottle, which the evidence shows
refers to other literature in which, according to the stipulation, the Merck people state it has been in there for some
fifteen years, ,prior to and subsequent to· 1925. I hand you
a pampbletMr. Vena.hle: Let me see that. Is this the same as thaU
Mr. WilliamR: No, it is not the same as that. The change
tbP.m all the time.
Mr. Venable: I want to look at that after awhile.
Mr. Williams: You have it.
Mr. Venable: I told you I didn't have it. Here is the one
that I have. It is alrP.ady in evidence.
pa~·e 222 ~ Mr. Williams: It was identified at my request
to 8how they have a change in literature from
time to time.

_
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Mr. Venable : Very good.
By Mr. Williams ;
Q. Dr. Reed, I liand you a pamphlet which has on the front
of it "Copyright, 1935," and ask you if this was out at the
tim~ you were treating Mr. Church¥
A. Yes, sir. I prepared a paper on syphilis about that
time, and I g·ot all the literature that I could on the different
treatments, in which this was incorporated in the literature
that I complied.
Q. Will you read to the jury what they say in regard to
the use of tryparsamide, whether the optic nerve is involved t
Bv Mr. Venable:
··Q. Will you call the page out, Doctor! A. Page 14. "Optic impah~ment-·"

By :Mr. Venable:

.
Q. Now, are yon reading with this understanding-tliat it
is literature which is sent out by the manufacturer to the
doctors, generally? If that is what you mean, I have no objection.

Mr. Williams : -He is reading· tl1is, Mr. Venable, for the
·
purpose of showing that the literature by this
page 223 ~ very company has been changed from time to
time.
Mr. Venable: That is all right. That is in '33 that you
are reading from f
Mr. Williams: The pamplllet was put out at the time Mr.
Church was being treated.
Mr. Venable: All right.
A. '' Optic impairment is not a contra indication to its use
but an indication for added caution.''

Mr. Venable: Is that all that it said Y
Mr. Williams: I am not going to read the whole book. You
can read any part you want, or you can put it in evidence. I
don't care ..
The Court: Suppose you put it in evidence.
Mr. Williams: I don't want it in ~evidence.
Mr. Venable: You said we could put it in evidence if we
wanted -to, so I ask that it be put in. I don't want to holcl
back anything that is in that book.
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.A.. Shall I proceed, Judge f
The Oourt : YeR.
A. Page 15.-'' Tryparsamide :Merck has at times arrested
the progress of an almost certain atrophy and blindness by
preserving or restoring the cell function and maintaining it
at a stationary level."
pag·e 224 ~ By Mr. Venable:
Q. Are the parts you are reading underscored t
If they are I won't have to take notes; is that correct or noU
.A. It is underscored.
Q. That is all I want to know.
Mr. ,vmiams : May it please the ,Court, I ask the Court
to allow me to cross-examine this witness without being interrupted. Mr. Venable knows, as an experienced trial lawyer, that it is very difficult to carry a train of thoughts, ancl
he knows very well that every time he i~terrupts it breaks
up any train of thought.
Mr. Venable: I would like to explain. The Doctor is reading from a book. I would have to try to take notes here of
what he is saying. If he is g·oing to underscore the parts
he reads, then I would like to know it so I won't have to take
notes. If he says that the parts which he is reading are underscored, that is all I want. If they are not underscored, I want
him to mark them.
'
A. "Optic atrophy occurs much less frequently in tryparsamide Merck treated cases than in a similar number of untreatP.d cases of neuro-syphilis. ''
By Mr. Williams :
Q. Let me ask you this., Doctor: What is
page 225 ~ neuro-syphilis?
A. As cerebro spinal syphilis, thP. name implieR it ii;: o.P tliR 11el've in t.hat mu·ag,·1·anh. na.rticmlarly thH
optic nerve.
·
Q. Now, Doctor, I want to jump back to 23, and ask you durine: the time these spinal punctures were taken when Mr.
Church was unconscious~ 01· out of his head for a period of
in a state of coma, or whaU
A. He had to be put in a straight-jacket; a straight-jack~t
thirty days, what was his condition? w·as he simply lying
in the home. He was tied clown with sheets. His wife and
his wife's sister were very able-bodied persons and .it would
take both of them to hold him at times.
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Mr. Williams: I believe that is all unless the,re is something that you know of that I have not ,covered.
CROSS EXAMINATION.
By· Mr. Venable:
.
Q. Dr. Reed, how long have you been practicing in Norfolk?
A. I came to St. Vincent's in 1912 as an intern.
Q. You said something· about g-raduating from Chicago
UniversitvY
' ..
A. I dicln 't say 1 graduated from Chicago. I
page 226 ~ said I graduated from the Medical College of
Virginia. I said I had some education in Chi.9ago
University.
Q. When was that?
A. In the summer of 1910.
Q. Then you said something about going to Germany and
Berlin?
·
A. Yes, sir.
Q. ·what years were you there Y
A. '26.
·
Q. You went there-what time did you leave Norfolk and
·how long were you on that trip?
A. The trip was from April to August.
By the Court:
Q'. 1926?
A. Yes, sir.
By Mr. Venable:
· Q. How long did you stay in Berlin?
A.. A couple. of weeks.
Q. What?
A. Two weeks.
Q. Do you speak German?
A. No, sir.
Q. Did the German professors at the University of Berlin
lecture in German?
A. Most of them speak English. If they don't
page 227 ~ speak English they have an interpreter.
.
~
Q. How many days did you go in to hear lectures in Bedin. and on what subjects?
, A. It was divided up.
Q. Did you go as many as three times?

-
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A. Yes, sir.
Q. And the lectures in a German institution would be in
German?

A. Some of them were, but they had a moving picture, Mr.
Venable, and as the man talked-it was just a continuous moving picture in English._
Q. You could read it out of a book just as well as being
in Germany if you could not understand what the man said?
A'. They were lectures.
Q. If a man lectured and his lecture was put in a newsreel, it could have been put in a book just as well?
A. Beside the instructors were interpreters, and they w~re
masters in this particular line.
Q. What did you listen to during those three days that you
were therP.?
A. We we1·e in Berlin two weeks, Mr. Venable.
Mr. Williams : You said he was there three days.
1\fr. Venable : I asked him if he was there as much as
three days and he said he was. He hasn't told
·
page 228 ~ me yet what clinic he was attending.

.A. One· day we would be in pediatrics. Possibly the next
day we would have obstetrics, or two days in obstetrics in
that department. Possibly the next two or three days in the
syphilitic clinic and skin clinic. That is the way it worked.
There wasn't any med schedule.
Bv Mr. Venable:
·Q. So at least two or three days you were in a skin clinic
where the man was speaking in German, but there was a moving picture put up on the wall with notes in English so you
could read them; is that right?
A. Mr. Venable, I have just stated that there was an interpreter that would follow him. We would µ;o through the wards and this interpreter would translate it in English,
gentlemen, verbatim. Most of those professors spoke EngHsh in a broken manner.
Q. I presume in a class of that kind there would be Americans, English, Italians, and all kind of people?
- A. I went with a.n American delegation of doctors.
Q. Very good. I think we understand that. Now, you
went to Vienna. How many days did you stay in Vienna T
A. We were in Vienna about three weeks.
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Q. Same kind of business, going through the hospitals and
alH
·
A. At that time, gentlemen-with Mr. Venpage 229 ~ able 's permission, I will explain-syphilis to the
Austrians was being· treated in an experimental
way with malaria fever. They would inoculate a man with
cerebro spinal syphilis with malaria and let him have eight
or ten chills which produced heat. The spirochete which hi
the syphilitic germ·
Q. That is interesting, Doctor, but weA. I am telling just what went on.
. Mr. vVilliams: May it please the Court, I think the witness has a right to answer it.

A. I was very much interested in it and took particular
notes on it because I have been treating syphilis ever since
I have been doing practice. As a matter of fact, at that time
they were not using· malaria inoculations for it in this country. They started it in the insane institutions at first and
met with happy results. More recently they are using artificial heat in a different way; not. the malaria, but they have
an arrangement by which a man is put into a cabinet and he
is subjected to a hig·h temperature of 106 or 105 for an hour,
possibly, with ice caps on his head. That is the way it is being done now.
Bv Mr. Venable:
~Q. That is very interesting, Doctor, but when Mr. Williams
made a statement here that vou had taken courses in Berlin
and Vienna, I thought it meant something; not just going·
over there and spending a day or two around the
page 230 }- hospital and hear a man talking in German.

Mr. Williams: Was that a question 1
Mr. Venable: Probably so. Do you object to that question?
Mr. Williams: I just want to know whether it was a question or not.
Mr. Venable: I asked if that was true or not, that is what
I was trying· to get at.
Mr. Williams: I move to strike out the statement of Mr.
Venable.
Mr. Venable: I do not care to have any exceptions on the
record on account of it. You can strike it out if you want to.
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Bv Mr. Venable:
~Q. Now, Doctor, I understand from you that you have
specialized in syphilis?
A. I do a great deal of syphilis, being out in the rural district and being close to a couple of colored districts, I do a
great deal of it.
Q. I presume you have kept up with the literature from
the various magazines about the subject which you specialize
in?
A. I try to keep up the best I can.
Q. You have the advantage ·of all of these medical journals
at the Medical Association, haven't you¥
A. Yes, sir.
page 231 r Q. You have a number of them~ yourself?
A. Have H
Q. Haven't you?
A. Yes, sir.
Q. Do you take the Southern Medical Journal 1
A. I don't take it directly. · The Medical Society takes it
and we have access to the library.
Q. You also see there th~ New York State Journal of Medicine, don't you?
A. They have all of them there in the library!
Q. If you are interested in a subject and doing a great deal
of practice in that subject, you t.ake it upon yourself to keep
posted with the various booklets and articles coming out about
that subject, don't you,
·
A. I try to, yes, sir.
Q. Then, isn't it a fact that in each one of these packages
for the last, certainly, three or four years, or longer, there
has been a folder around each one of these ampoules that
come from the manufacturer-the Merck Company?
A. That is true.
Q. You have kept yourself posted on those 1
A. Yes, sir. They .also send pamphlets to us other than
that.
Q. Yes, sir. They send pamphlets-circularize the profession with pamphlets like this, don't they ( showing
page 232 the witness a paper)?
A. What date is that?
Q. This is copyrighted in 1937, so I presume it may be the
latter part of '36, or something like that. You alwavs copy·
right a little ahead.
, I

r

~fr. Williams: Your Honor, I object to that. There is no
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evidence as to whether they copyright them a little ahead or
behind. I ask the Court to instruct the jury to disregard the
statement about the copyright.
The Court: Disregard that, Gentlemen.
By Mr. Venable:
Q. Did you get that circular from Merck & Company!
A. I could not say that I got that particular one. They
come through the mail. I could not say, Mr. Venable, but
I did receive several at different times. As time goes on,
the treatment changes and they get out different literature
on it.
Q. Then you keep up with these articles they send out f This
is the one that was put in evidence. Doctor, you have read
two sections or two sentences out of a circular which was
sent· out by Merck & Co~pany which you underscored arid
is marked!
·
A. Which I unders~ored?
page 233 } Q. The question, I mean l
A. Well, you said, "which you underscored".
I didn't do it.
Q. Whether you did or somebody else, that is what you read
to the jury?
A .. Yes, that is the pamphlet.
Q. All right. Now, you .only read two sentences, one of
which is on page 14 and the other of which is on page 15.
A. That is right.
.
Q. The sentence immediately above the sentence which you
read; I wish to call your attention to, and the jury's attention
to. You read "Optic impairment is not a contra-indication
to its use but an indication for added precaution". Yon
read that sentence, didn't you V
A. Yes, sir.
Q. Now, what is the sentence right above that; do you remember T Suppose I read it to you.
A. I didn't read the one above it.
Q. "The preliminary ocular examination is all important as
visual defects present before treatment, due to syphilis, might
otherwise be ascribed to the remedy". You didn't read that,
did youY
·
A. I didn't read that, no.
Q. The sentence or two before that on page l~"Before
· treatment is begun, and weekly or bi-weekly
page 234} thereafter, as the case may require, the eyes of the
. patient should be carefully examined and a deter-
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mination made of the visual acuity and perimetric fields.'·'
You didn't read that, did you?
A. No. You read all of that to them here the other-day.
Q. I think so. But you brought a paper here that has the
same thing in it and you said you knew about it?
A.. I still sav I knew about it.
Q. That is fine. Now, what optician reported to you 011
the condition of this patient's eyes before you gave ·him the
first tryparsamide Y
A. I didn't send him to an optician.
Q. That is wha.t I say.
A. With his background and the history of these falling out
spells, no history of an eye condition, I proceeded as that
literature there stated.
Q. I didn't say the literature states that, and I don't think
you can find where the literature states that, but I want to
ask you if you did take that precaution Y
A.. I didn't send him to an oculist, no. I questioned him
about his eyes at that time.
.
Q. Then the thing which is all important in the very paper .
·
which you bring· here, you didn't do i
A. I didn't what? I didn't· send him to an oculist.
Q. Yon clidn 't send him to an oculist until the
page 235 } time he went to Dr. Diehl,. did you?
·
A. After the second injection I sent him to ru.1
oculist,, advised him, and he refused to go.
.
Q. I understand what you say about that. But you didn't
receive any report from any oculist. before the treatment V
A. The treatment was immediately discontinued when he
first mentioned his eye symptoms.
Q. Now, he says that when he came on the third trip to you
he told you his eyes were giving hhn trouble, and you say
the second. Do you know whether it was the second or third?
A. It was after I had giyen Mm the third treatment. I
had given him the tryparsamide-bismuth-tryparsamide was
after the third treatment.
Q. Was after the third treatment?
A. You see, he only got two tryparsamides, the minimum
doses.
·Q. And still you told Dr. Diehl you had given him the
nine tryparsamides?
A. I didn't tell him that.
Q. Do you want to contradict hhn on that? ·
A. Absolutely. I told him I had given him nine or ten treatments-not trypnrsamide. · ·
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Q. Didn't he ask yon what yon had given him?
A. He didn't ask me. I said, ''I have given him .
nine or ten anti-syphilitic treatments", and then he suggested
these other shots tbat Dr. Kennon suggested.
.
Q. ·while on that, did Dr. Diehl recommend to you a treatment to counteract what yon had told him,. and you gave it,.
didn't you, for six days, one after the other?
A. That
to counteract any arsenical preparation.
Q. A.ny arsenical preparation Y
A. Yes, sir.
Q. You were giving him arsenic f
A. Sure. Arsenic is tl1e basic treatment of syphilis.
Q. That is what I understood you to say. And arsenic does
have an effect of some kind on the optic nerve, doesn't it?
A. Sometimes, yes.
Q. And for that reason it is considered in all of these
articles that the vision should be investigated by an oculist
once or twice a week during the treatment¥
A. Not once or twice a week. If the man shows any symptoms of any eye condition, that is true.
Q. ·wen, now, do you mean, Doctor, that there is a limitation t Don't they have to. treat them--examine them--once
or twice a week to see whether or not it is affected 1
page 237 ~
A. No, sir, it is not done by the' general profession in tlris community, or any other communty.
Q. I thought you were a speciafo;t on that?
A. I didn't say I was a specialist on tllat.
Q. Yon made a special study and kept up with all of this
literature Y
A. I didn't say I was a specialist.
Q. But yon specialized in a good many cases f
A. I treat a great. number of cases. In fact, I was treating
four_ cases with trypar~amide at the time Mr. Church came
in.
Q. Docto~·, yon gave this in the vein, didn 1t yon 1
A. Yes, sir.
Q. In the paper which you ~;ay you are familiar with, when
they come to the head of precaution8, see if tl1is is not a precaution: '' There are special precautions to be taken in the
examination and selection of patients for treatment with
tryparsamide.'' You can't treat all people ·with tryparsamide,
can you?
A. You can treat selected cases for cerebro spinal syphilis.
Q. And doesn't it say that this applies particularly to prepage 236
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cautions that are ne~essary in the avoidance of possible ocular
disturbance? You are familiar with that f Doesn't this paper
also say, '' more often patients complai~ of dizzipage 238 ~ ness, ringing in the ears, or of a feeling of being
dazed''.
A. Yes, sir.
Q. Does it say "it has been found· that tryparsamide is
eliminated rapidly and that cumulative toxic effects are not
likely to occur''?
A. That is true.
Q. See if this same paper doesn't say this: "The visual·
fields and.visual acuity may be unimpaired, but nevertheless,
the visual fields should be checked carefully by the physician
in all cases; complaining of subjective disturbances''. That
is· underscored in Italics, isn't it?
A. I don't know whether it is underscored or not.
Q. That is true, isn't it?
A. I presume it is if it is in the pamphlet you are reading.
Q. I will give you one to read at the same time Y
A. That is all right. I am familiar with it. But that is
not done in this community, Mr. Venable, by :men who give
drugs.
Q. Yon mean you had this in your hands and knew w·hat'
was in it, and you didn't do it? Do you want to tell the jury
ili~?
.
A. I told the jury exactly what happened, Mr. Venable.
Q. I understand, but yon made a statement just now about
what was done in this community. What do you
page 239 r mean by that?
A. I mean that the doctors who give 1-his drug
do not subject themselves to an ocular examination unless
there is some occasion for it.
Q. Then, do you mean to say that. with this before youthis is under a license from the RoekefeJler Institute, 1sn 't it?
A. Yes, sh.
·
Q. They give the manufacturer a right to make it-a license
-don't they?
A. Yes, sir.
Q. When they give that manufacturer the rig·ht to make
it, don't they require, and docsn 't the practice of law require
it, that when you send out a dangerous medicine that you
shall also send with it a warning to the doctor and to the
people who use it so they may know of its dangers as well
as the good qualities?
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A. Any number of drugs are ·made in that particular way,
Mr. Venable.
Q. And those precautions come with it 1
A. No, some of them don't.
Q. But here is one that doe~ come with it?
A. Absolutely.
Q. And you tell the jury that the doctors in this vicinity
don't follow these, or ignore thcse1
page 240 ~ A. It is not done tmless there is some occasion.
Q. Do you put that up, Doctor, as an excu~e,
that you don't do it because somebody else ~oesn't do it?
A. There is no excuse.
Q. No excuse T
A. I am not offering an excuse. I read, Gentlemen, the
literature from Merck just before this treatment w·as given.
It said that ocular conditions did not contra-indicate its use.
Q. Did not contra-indicate its nse, but. there wa~ an occasion
for added precaution f
A. That is true.
Q. Do you mean to tell ·this jury that doctors in this community do not use that added precaution?
A. ·They do whe11. there is any ·occasion for it ; when any
ocular condition develops, Gentlemen. I gave him the names
of three or four oculists and the address of Dr. Diehl on that
day, and the treatment was immediately discontinued.
Q. I want to get your position before this jury. I don't
w~nt to misunderstand you or misquote you. You lrnow
something about traffic lights on the street?
A. Yes, sir.
Q. Don't you consider that when a pamphlet is printed and
sent out with the mediciue, itself, and comes into
page 241 ~ the hands of a doctor, that it should be to him
just as a red light would be when he comes down
the sfreet-that he should look at those things. Don't you
think it is a similar situation Y
A. Of course, the eye symptoms, Mr. Venable, are as a red
light, as you expressed it. When this red light was sl10wn,
the treatment was stopped, Gentlemen. He didn't get any
tryparsamide after he mentioned it.
·
Q. That is a question of fact, Doctor. You say he didn't
- and other people say he did.
A. What other people?
Q. Dr. Diehl said you gave him five treatments after you
admitted he complained and the lady has testified that she saw.
you giving them to him the last three times when she was in
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there with him, and she went ;:ind asked comebody what it was
and then told this old man what he was getting?
Q. Gentlemen, this Mrs. Berry has never darkened my
office.
Q. I understand you contradict that. I am not raising that
question. I understand that.
A. I never saw Mrs. Berry before until she took a seat in
this chair.
·
Q. Doctor, if an ordinary man would ride down the street
with this patient in his cur and di~rega.rd a red
page 242 ~ light on the corner, run across and have an acci. dent and hurt him, he would be negligent, wouldn't·
he?
Mr. Williams: May it please the Court, isn't that argument?
Mr. Venable: I don't know, but. I want to say this: do you
object to that question in that form 1
Mr. Williams : I object to the question..
Mr. Venable: Very well.
Mr. Williams: I ask that it be withdrawn.
Mr. Venable: I don't care to withdraw the question. What
I mean is this: I withdraw it in that form.
"
By Mr. Venable:
Q. You have said that these pamphlets would be in a doctor's hands as a red light 01} a street. They should be in
that relation, shouldn't they? . ·
A. Well, the literature is contradictory. One pamphlet
says one thing and another one suys another.
Q. You have not shown me any contradictions?
A. I read it to the jury.
Q. I don't think you have-any contradictions. It may be
in your mind but not in mine.
A. It is there in black and white, Mr. Venable.
Q. I am going to read it all to you. Did you mean what
you said awhile ago, that an illustration of a ·red
page 243 ~ light is an applicable situation?
A. I don't get wl\at you are driving at .
. Q. I am driving at this, Doctor: According to my theory
and proof in this case, you .have carelessly and negligently
given this man treatment, with a paper which you knew of
that stood to you as a red light would stand to a vehicle driving down the street. You disregarded it on your own. admission?
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A. I didn't disregard it-the treatment.
Q. Didn't you say to the jury that you and other doctors
do not pay attention to a thing important enough in this
pamphlet to be italicized Y Do you mean to tell them that Y
A. I still say, Gentlemen, that physici,n1s who treat people
for syphilis in this community do not follow that pamphlut as
to the examination of the eyes before the treatment is begun
when you have a background that was a procedure without it~
"No ocular disturbance at that time," to state the pamphlet
that I read to you ..
Q. And you want to say that this is not in the pamphlet:
'' The visual fields and visual acuity may be unimpaired,
but nevertheless, the visual fields should be checketl carefully by the physician in all cases complaining of subjective
disturbances. '·'
A. That was done.
page 244 ~ Q. 'What say?
A. He was sent to an oculist.
Q. I thought you said he would not go to an oculist?
A. He was sent, as far as I was concerned. I gave him
1.)r. Diehl's address.
Q. You mean to say that you sent him up to an oculisU
Doesn't this paper indicate to you, as a reasonable man, that if
you sent him to an oculist you would have to know what the
oculist said about his condition and get a report from that
oculist before treating him?
A. The treatment was discontinued. That type of treatment was discontinued when he mentioned these eye symptoms.
Q. I understand that is your contention, but you didn't
before or during treatment, up to the time he went to Dr.
Diehl, send him to any otherA. There was no indication for it.
Q. Well, now, what have you to say about this: ''Limitation of the visual fields or reduction of the visual acuity during tryparsamide administration, is, of course, an indication
for immediate discontinuance of the use of the dmg"·t
A. That was done, Gentlemen.
Q. Now, when you talked to Dr. Diehl and were getting his
advice, no suit had been brought, had it?
,page 245 ~ A. No, so far as I know.
Q. And you told him, according to Dr. Diehl,
that you had given him nine straight treatments of tryparsamide Y I say, according to Dr. DiehH You, now, deny that
when we are here in this case Y
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A. I told Dr. Diehl that I had given him nine or ten treatments or anti-syphilitic treatments.
Q. You heard Dr. Diehl on his oath here swear that you
told him that you had given him approximately as he said.
You said nine or ten, and he said about nine treatments of
tryparsamide 1 All right, now, let's go on a little further.
''The experience of nearly all who have used tryparsamide is
that if visual disturbances occur it is early in the treatment
generally during the first two or three weeks.'' Is that a true
statement?
A. So far as I know.
Q. .And this may says that after his third treatment he complained, and you say after the second. You are not sure about
that, are you?
A. He didn't get three, Mr. Venable ; he got two.
Q. The third time he was at your office 1
A. Yes, sir.
_
Q. You agree with him about that, but you disagree as to
whether he got tryparsamicle- at that time?
A. That is it.
page 246 t Q. Doctor, you say you keep up with this literature, of course. I want to call your attention to
something. You say that sometimes it changes. You introduced and marked a book which is copyrighted in 1935. You
read your first sentence on page 14. I notice that in the circular in 1925, the sentence occurs that you read in the circular of 1935. '' Optic impairment is not a contra-indication
to its use but an indication for added precaution.'' I find thai
in the folder which came with the· medicine that while the
paragraph begins the same, the last paragraph, which was
sent out in '35, is omitted in the one that was folded here in
'36 and '37.
A. It changes all the time, Mr. Venable.
Q. What?
.A. It changes.
Q. Well, this was not a change. You have read one here
which you thought was all right, I reckon. You are telling
the jury now what had been omitted from the pamphlet in
1935, the time when you were treating l\if r. Church and a long
time before that .
.A. That is not the same pamphlet.
Q. The same paragraph: '' Before treatment with tryparsamide-" and goes on down until you get to that last paragraph-
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A. And also states, "See other literature".
Q. Yes. Now, did you write for the literature
from the Merck people i
A. :Mr. Venable, when a man comes in to be treated for
syphilis, we don't sit down and write the drug houses for
the latest literature on that particular drug which we are administering. It is what has gone before.
Q. I didn't ask you to do that.
A. Well, you askedQ. I asked you whether you did it within a year before
you treated Mr. Church, whether you wrote to them about it.
A. You don't. ~That literature comes to us at intervals;
I don't know what intervals.
Q. I want to read you what is in this one which is in evidence. '' There are special precautions to be taken in the
examination and selection of patients for treatment with tryparsamide. These are more completely described in the medical literature dealing with the therapeutic use of trpparsamide, which is available on request, and to which the physician
is referred.''
A. He had reference right then and there to that pamphlet
there, as I interpret it.
Q. You say they send them to you without asking for tp.em!
A. They send them to us, yes.
page 248 ~ Q. They send them to you without writing for
them?
A. Yes:
Q. Doctor, did I understand you to say that you kept up
with medical journals? Have you read any books on the subject or studied any books on the subject?
A. Well, we have those journals. I have studied books on
syphilis at college and since.·
Q. Well, you say you kept up with them?
A. I try to keep up with them, as a general practitioner
does. I think I keep up with them~
Q. Did you read a bo-ok by Dr. ,J. E. Moore, '' The Modern
Treatment of Syphilis'', published in 1933 Y
A. No.
Q. What he statespage 247

~

Mr. Williams: Wait a minute. I object to what Mr. Moore
might state.
Mr. Venable: He has referred to an ariicle in the Amedcan
Medical Journal.
,Mr. Williams: Who?

----. ',;•.'.f:!
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Mr. Venable : In your examination of him he said he has
access to them.
.
Mr. Williams : I understand, but do you read every law
book that comes out f
· Mr. Venable: I ha.ve to read most of those that contain
the things I am interested in. I would not hold it
page 249 } against him if he hasn't.
· ·
Mr. "\Villiams: Mr. Venable is going to ask Dr.
Reed if he has read a book which Dr. J.E. Moore wrote. Dr.
Reed say he has not. Mr. Venable started to tell what Mr~
Moore said in the book, and I say it is not admissible.
Mr. Venable: . In the article appearing in the American·
Medical Journal, which he says he has access to,- is a description of that book and one statement I want to ask him.
Mr. Williams: I object to what appears in the Medical
Journal. No man can read all of the literature that comes
out in medicine.
The Court: Standard medical works, as I understand· it,
are admissible.
Mr. Williams: Hearsay evidence.
The Court: Unless ii is a standard medical work, as I
understand it.
Mr. Williams: If .that be true, what would be the use of
·putting doctors on the stand. Why not bring the medical
library over? He can ask him questions but he can't read from
medical books because it is hearsay testimony. I note an exception to the Court's ruling.
Mr .. Venable: Wait a minute, now. Let us see what Mr.
.
Williams has excepted to, because I don't care to
page 250} have any error in tl1is record. I want to ask t~is
·
gentleman if he agTees or disagrees with the statement made by Dr. Moore in his publication in 1933.. If I tell
hi~ what that statement is, he may agree or disagree.
:M:r. Williams: v\That I object to, your Honor, is the stafoment by Mr. Venable t11at Dr. Moore made.
Mr. Venable: We will omit that.
By Mr. Venable:
Q. I will ask you if you agree with the statement appearing in the American Medical JournalMr. ·Williams: I object to the statement of Dr. Venable
in regard to any statement appearing in the Medical Jour·
nal.
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The Court : I will allow vou to read from anv standard
work about this, and you can ask him if he agrees "1th it.
:M:r. Venable: That. is all I want.
Mr. Williams.: I wish to note an exception to the Court's
ruling.
Bv Mr. Venable:
..Q. Suppose I put it in this form, Doctor: If I would say
to you, or any doctor would say to you, that tryparsamide is
absolutely . contra-indicated in the treatment of
page 251 ~ syphilitic optic atrophy, would you agree with
that statement or noU
A. It would not.
,
Q. All right, Sir.
ould you agree with this statement:
"Tryparsamide is 'a form of therapeutic dynamite, 11otable
chiefly for its dangers'.'' Would you agree ·wi.th that statement, that it is notable chiefly for dangers?
- A. Dangers Y
Q. Yes, to the optic nerve¥
A. No, I would not agree with it, because if I bad a syphilitic
optic atrophy, I would want tryparsamide dght straight
through.
·
Q. Isn't it a. fact, Doctor, t.hat all of these arsenic treatments carry with them certain clangers to the optic nerve °l
A.· Not all of them.
·
Q. 606 does, doesn't it¥
.
A. No, sir. It has arsenic in jt, but not to the extent of
tryparsamide.
Q. I know the literature says 606 is dangerous, but not to
the extent of tryparsamide. What per cent has tryparsamide Y
A. That is up to a chemist to observe.
Q. You say you have read this literature! Don't you know
what you were giving him1
A. You might ask me the chemical formula of tryparsamide
or neosalvarsanpage 252 ~ Q. \Voulcl you be surprised if the paper which
you broug·ht here yourself says that it contains
from 25.1 to 25.5 arsenic?
A. No, I am not surprised because I know it is a potent
drug, Gentlemen. It is the latest drug on the market for
cerebro spinal syphilis.
Q. It has been on the market since 1922, hasn't it T
A. About :fifteen years.
·
Q. ··wen, now, how much arsenic has bismuth in it?
A. Bismuth hasn't any.
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Q. How much has 606?

A. 606, as well as I recall the literature, has about a third
as much arsenic as tryparsamide.
Q. Then a dose three times as big would give the same
amount of arsenic if it has a third as much arsenic in it?
A. A dose of 606, three times as big T
Q. Yes.
·
A. Figured on that basis, yes, sir, but I don't recall the exact
proportions.
Q. You get bismuth in bulk, don't you? You don't have
that in ampul?
A. Yes.
Q. You get that in bulk?
page 253 ~ A. Get it in the ampul.
Q. What is that 7
A. You get it both ways.
Q. Well, now, the 606, you say, only has a third as much
arsenic as the tryparsamide?
'
A. I didn't make that, Gentlemen, as being qualified, you
understand. I don't know whether it has a third or fourth as
much. I don't recall the chemistrv of it offhand.
Q. Do you know a Doctor Cordes of San Francisco? Did
you ever read any of his articles?
A. No, sir, I never heard of him.
Q. Did you ever hear of Dr. Moore? Do you know what
his reputation is, whether he is a man who knows syphilis 1
A. I think he is well versed in syphilis, but there are different schools of thought on everything, for that matter.
Q. And you would consider, then, Dr. Moore an authority?
A. I am not familiar with Dr. Moore's writings, or his practice or standing.
Q. You know him by reputation, don't you?
A. I have heard of Dr. Moore, yes.
Q. Is he a leading syphilitic authority and writer V
A. I could not tell you.
page 254 ~ Q. 1.,Vould y01~ pay any attention to what he
would say?
A. I don't know the man, Mr. Venable. I don't know what
his reputation is. I don't know his qualifications.
Q. Would he be quoted in your American Medical Journal
extensively unless he was a man of some reputation 1
A. Any man who writes an article has a chance of its being
published in the American Medical Journal. I have an article
that I wrote which was published in there.
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Q. Where is that article you wrote on syphilis 1
.A. In my office.
Q. Will you bring it to court in the printed form¥
.
· A. It is in hand-form. It is just the romance of syphilis.
Q. What year was it written in Y
.A. Oh,. two or three years ago.
Q. Did you say anything in that about tryparsamide?
A. The title of the article is '' The History of Syphilis''.
Q. I asked you if you said anything about the use of tryparsamide in that article?
.A. No, sir, because this article was written as a history of
syphilis to be read to laymen when this anti-syphilitic campaign was launched by our government and the Public Health
Service authority in conjunction with the state and local health
units. This paper was-written to be presented to
page 255 ~ the laymen. In other words, we wanted the laymen's mind to become syphilis conscious.
Q. Then you didn't mention anything about the treatmentsfor it then in that case?
.A. No, sir.
Q. You haven't written any paper then which would be
published for other doctors to criticize your views of the treatment?
,
. A. Not on the treatment, no.
Q. I am sorry I misunderstood you. You don't make any
claim of that?
A. No, sir.
The Court: Gentlemen, we have come to the hour of adjournment.

A. Ma.y I take just a moment? 1\fr. Venable spoke of literature. These pamphlets are furnished, Gentfomen, by the
Treasury Department of the United States Public Health
Service, U. S. Cummings, Surgeon General, '' The mijnage- ·
ment of Syphilis in General Practice, Thomas Parran, Jr.,
Assistant Surgeon General.
·
·
By Mr. Venable:
Q. You didn't have to go to Germany to read those 1
A. Oh, yes, we can read these here, but it just shows we
can get these at any time and they send them to us when any.
thing new co11:1es out.
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page 256

~

Mr. Venable: I wish to introduce this book .in
evidence at this time and ask the Judge to trust
me with it until Monday.

Note : The book is introduced as Plaintiff's Exhibit No. 16.
Thereupon an adjournment was taken until Monday morn.:
ing at 10 o'clock.
MORNING SESSION.

Norfolk, Virginia, Febru~ry 20, 1939.
The court met at 10 l\.. M.
Present: The same parties as hereto£ ore noted.
DR. JAMES W. REED,
being recalled to the stand, further testified as follows:
Examined by 1\fr. Venable:
Q. Doctor, you told me that you had written and published
an article on syphilis either in 1933 or '35 which you would
bring here. Have you got it with out this morning?
A. I explainecl to you that it didn't include the treatment.
It was simply written for the lay mind.
'
Q. I would like to have it, anyway. You can
page 257 ~ get it for me during the day.
.A.. Yes, sir, I can get it for you. It doesn't
mention the treatment., Gentlemen..
Q. I just want to know what you told the public about
syphilis in that paper. Now, Doctor, I don't want to repeat
myself if I can help it. This publication put out by Merck &
Company, licensed by the Rockefeller Ii1stitute to make this
stuff, dated 1935, you read two paragraphs from it. I notice
that there are some other paragraphs in here which were not
read and I want to call your attention to them. On page 19
of this same ·paper-you read from 14 and 15-I find this
language-it is an article from Dr. Lore:nz who seems to be
one o.f the leading men you have spoken-of. You recognize
him as a leading doctor, do you Y
A. So considered, yes, sir.
Q. '' Ou.r plan of therapy is evolved only after all pQssible
- information is at hand." Therapy- means treatment, doesn't
iU
-

.
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A. Yes.
.
Q. "By that is meant a complete physical, neorological,
psychiatric, and serological examination.''

The Court: What was the lasU

.A.. Serological, which means the serum of the blood.
,,
page 258 ~ By Mr. Venable:
,
·
Q. Will you tell me what you mean by a
serological examination 7
A. It is an examination of the blood.
Q. Does that refer both to the blood and to the spinal fluid t
A. It is not so classed. The spinal fluid is not a serum..
The serum is a by-product of the blood and is spoken of as a
serological test.
Q. While we are on that subject, Doctor, will you tell me
at what place in Norfolk, or elsewhere, you had a ·wasserman
made of the blood of this man, whether you had it made at
alH
A. The blood that I took from him on the 15th of August, as
well as I recall, I sent some to Richmond and some to the
laboratory here in Norfolk. As well as I recall, Gentlemen,
it was sent to the Norfolk Laboratory.
Q. Where is that f
A. Here in the City Hall, in the old City Hall at that time .
Q. Will you say that it was sent there?
A. As well as I recall, I took the blood in there.
Q. Now, before knowing anything about what you say about
that Wasserman, I tried to find some record of your having
either carried the blood there or had it analyzed
page 259 ~ under anybody's name during that period, and
there is no record that I could find.
A. If you will permit me, Mr. Venable, I will explain that.
Q. I say-

,v

Mr. Williams:
ait a minute. What I object to is your
statement of fact when you are not under oath subject to any
cross examination. I ask the Court to tell the jury to disregard it.
By Mr. Venable:
Q. I tried to find out, myself, without knowing what you
were going to say about it, and I want to know if you did
send it to the Norfolk Labor·atory ¥
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A. As well as I recall, Gentlemen, the blood was taken into
the laboratory and marked "X". That comes back to th~
loyalty between patient and physician, regardless of whether
he be colored or white. Mr. Church has a. brother that works
in the office, as I understand it, next door. ·
·
'·
Mr. Venable: I can't hear what you are saying.
A. Mr. Church has a brother who works in the office next
, door to the laboratory, or Health :Pepartment, and for t:p.at
reason no name was put on it.
·
Q. Ye>u say you took it there?
A. Yes, sir.
Q. If your memory is right, your name would be reGorded
as having brought it in there and marked if ·, 'X"~
page 260 ~ wouldn't it Y · ·
·
·
A. Yes, sir-that is, it would pe marked soiriething. Anybody who is prominently known around Norfolk,
Gentlemen, I never· put the name on it· when it is going h~re
locally. When it went to Richmond it was sent in there by
name to the State Laboratory.
Q. Don't you know, Doctor, that it is a requirement that the
·
·
names be given in the city hei~e1
A. No, sir, absolutely not: They are marked in numbers,
numbered so and so.
Q. Then the doctor's name would be there?
A. The doctor's name is there, yes, sir.
.
Q. Either the doctor's name or the patient's will be there
for any Wasserman test 1
A. In Richmond both of them are recorded.
Q. But you didn't eend this to Richmond.
A. As well as I recaU, it was taken here. I remember at the
·
·
·
·
time.
Q. You didn't carry it to the Protestant Hospital or ~t.
Vincent's f
A. No, sir, I took it to the laboratory. It either ,vent here
or Richmond, I don't kho,v which.
Q. Isn't it a fa.ct, Doctor, that you :P.ave made the statement in the presence of sev·eral doctors that ·you
page 261 ~ were satisfied without a vVassermann, that you
took the blood but you didn't take any Wassermann?
A. That is absolutely incorrect, Sir.
Q. Sir?

......
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A. That is absolutely incorrect and untrue. I made no
such statement.
Q. Do you remember an interview with a doctor, ..who was
trying to find where the Wassermann was taken, in the Medical Arts Building T
A. No, sir.
Q. You said you didn't think it was necessary to take the
Wassermann, that you took the blood and you were satisfied
without taking the W asserrnann V
A. I absolutely do]J. 't recall making any such statement.. It
would be absurd on the face of it. I think this, Gentlemen,
that whether or not the vVassermann was negative or positive,
it didn't determine what. course of procedure that I was resorting to.
Q. What doctor did you say that to?
A. I don't recall, Mr. Venable.
Q. Do you think that I am mistaken?
A. Because of the fact that .from 25 to 35 per cent of the
blood Wassermann, the serological test is negative in cerebro
spinal syphilis over a long standing period,. particularly if
they have been partially treated.
Q. Then, Doctor, you say you never made any
page 262 ~ spinal puncture to g·et the spinal serum where the
real trouble was existing?
. A. Yes, sir, that was cfone in '23.
Q. I am talking about now.
.A. The spinal puncture was refused in '37 on account of
the expense of it.
.
Q. vVell, it costs no more for a spinal fluid than blood
fluid?
A. The laboratories don't do that highly technical work.
The laboratory in the city at that time didn't do it.
Q. Who is the gentleman in charge of the laboratory here
in Norfolk! .
·
A. What is his name? Mrs. Brockwell is the bacteriologist.
Q. You didn't then take the spinal fluid but took some bl~od Y
A. Yes, sir.
Q. Isn't Dr. Sleet in charge of thaU
·A. Dr. Sleet is Health Officer. A man bv the name of
Farmer is at the head of the laboratory.
"
Q: Dr. Sleet is the man :who is in the office and is in charge
of it, isn't he 1
.
.
A. Yes, sir, but I deal with Mrs. Brockwell there.
Q. Mrs. Brockwell?

a
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A. Either Mrs. Brockwell or one of the assistants there. Dr. Sleet is the health officer.
Q. They are under Dr. ·sleet, .aren't they!
A. He is the departmental head, yes, sir.
Q. That is what I thought. Now, Doctor, when you say
"neurological examination", that refers to the nerves in the
eye, doesu 't it?
A. Not necessarily.
Q. It doesn't?
A. No, sir.
Q. Well, in·a case of positive atrophy it woµld refer to the
eye, wouldn't iU
A. Neurological, gentlemen, means the testing out of the
reflexes-the lmee.
Q. What would you say about the physical examination?
That includes the eye, doesn't it Y
.
A. A physical examination was made-urine analysis, blood
pressure, heart, complete-Q. You didn't have him examined by an oculist to find out
the condition of his eyes, did you?
A. No, sir. But the background, as I said previously, that
l\Ir. Church offered and the history in the case, I said, with.
the background and the history in this particular case, it was
not indicated.
Q. Well, let's .get clown a little further. There
page 264 } was no examination of the eyes and no examination
·
of the spinal fluid Y
A. Neither of which was done on account of the expense.
Q. Well, I don't care about what kind of an excuse you
have. I am asking you what you have done.
A. That is no excuse. That is the reason.
Q. I am not interested in that. I am interested in what
you did. ·
A. Well, I am trying to tell this j:ury what I did.
Q. I just want to know whether you did or did not. I estab- ·
lish now that those things were not done. You say that having
treated him in 1923, that with that background you believed
he had neurosyphilis at that time?
A. That and the history leading up to 1937.
Q. I understand that. You had not treated him a.t all, ·had
you, since your last treatment in 1923 f
A. No, sir, I had not treated him. I could not get him to
come in.
Q._ Then, all that you knew about Dr. Church and how well

-page 263 }
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he had been or how sick he had been was on hearsav from
somebody else which they permitted you to testify tot •
A. And on observation.
Q. Would you see him perhaps every two months 1
A. Oftener than that.
page 265 ~
Q. You made a statement yesterday or Saturday that while you had not treated him at all, that
his irrational temper and abuse of his wife caused her to
commit suicide. Now, they were not the facts which you khew
at all, were they!
···
A. It speaks for itself with the pistory that s4e gave me.
Q. When did you commerce treating his wife?
A. I treated her at intervals right along. I have been the
family physician· twenty-five years."
·
Q. Don't you know she was Dr. Graves' patient until she
left her husband Y
A. Maybe so.
Q. Don't you know that!
A. Dr. Graves is a specialist.
Q. Don't you know that during 19.36 and '37 she was passing
through a change of life Y · ·
·· ·
·
A. That is true.
Q. Isn't it a fact that a person often while passing through
that period will turn against" the people that she loves the
..

~~,

A.· That is most unusual. They are medical curiosities, Gen-

tlemen.
Q. They are!

. ..

. ..

A. They are.
Q. You have never heard of tb~m~ you say!
A. No, I diq.n T say I have never heard of them,
Mr. V ~nable: J said th~y are medical curiosities.
I had a classmate at Williamsburg that had similar circumstances.
Q. His wife turned against ~i~ f
A. Not during; that period, but that wa~ at rqaturity, at the
time she gave birth.
·
·
·
Q. Do you know ,,there t~ese people ,yere living during
1933, '4, '5, and '6?
A. They first lived at Willoughby and then they moyed to
Cottage Line·, Bayview Boulevard.
·
Q. How long have they been down there f
4.. I reckon four oi five ·years.
Q. Do they own their home down there?
A. They were burnt out at Willoughby.

page 266 ~
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Q. What1
A. Their house burned down. Then they built a smaller
cottage that they lived in awhile, as near as I recall, ~nd
th~µ they moved clown to Bayview.
Q. Isn't it a fact that you didn't treat this lady much until
. about ~fter the time they were separated, when she left her
husband f
I treated her all along, Gentlemen. At times, every
m~mth or two, or most every three ~onths; maybe twice a
month sometimes.
page 267 ~ Q. Vv as that during 1937 Y
A.. 1936 and '37, and the years leading up to
that. You know about how that would run, being the physician to the family.
Q. Now, this same book which you read from, I find on
page 16-you read 14 and 15-something there which I wish
to call your attention to: ''Visual disturbances may follow
the use of tryparsamide and, unless the drug is withdrawn,
leads to optic atrophy.'' You didn't say th3:t to the jury.
A. I think this jury is thoroug·hly convinced that unless
the drug is withdrawn, it leads to optic atrophy in some
cases. You have told them half a dozen times and I think I
have answered that question half a dozen times.
Q. '' Therefore, although it is not essential, it is good prac- ·
tice to have competent eye examinations before giving· tryparsamide and whenever indicated during treatment.'' Now,
yo11 say you didn ''t give any eye examination?
A. I didn't. If that had been the first time I had seen him
-in 1937-tha.t, most likely, would have been done, but, gentlemen, with the background and the 'history of passing out
in a barber's chair and on the street and being carried to the
hospital in an unconscious condition, tied in with his history,
it was foregoneQ. There is another precaution I find on page 17 of this
book which you didn't read to the jury, and that
page 268 ~ is the iodide treatment. Did you give this man
any iodides two weeks before you began the tryparsamide 7
A. No, sir.
Q. That is what I thought.

A:

'' Course of treatment.-After a preliminary course of
treatment with iodides for fourteen days, the following is the
course of tryparsamide and bismuth which we administer to
a middle-aged adult of average weight:-"
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Now, you say you didn't give him those two weeks before ·y
A. Read that again, Mr. Venable. I didn't g~t it.
Q. You just read a part of this book. '' After a preliminary
course of treatment with iodides for fourteen clays, the following is the course of tryparsamide and bismuth which we
administer to a middle-aged adult of average weight:-''
It goes on and shows how .often they give it and what they
give.
.
A. Gentlemen, that is one man's opinion. Iodides have
been discarded ever since the advent of early 606 and the
advent of bismuth or mercury, for syphilis.
Q. Doctor, 606, by whom was that developed?
A. Erlich.
Q. How long ago?
·
.
A. Oh, back about the tiine I graduated, in 1912.
Q. Ever since you have been practicing medicine?
A. Yes, sir.
page 269 ~- Q. All right. Tryparsamide, you_ say, is a
preP.aration that has three times as much arsenicin it as 606, and that was developed in 1922.
A. Now, wait a minute, Mr. Venable. I didn't say it had
three times as much. I said that is up to a chemist to determine-those equations. It takes a chemist to determine that.
,I say this: that tryparsamide is three times as strong as
606. It unquestionably has three times as much of the arsenic
base.
Q. ·well, they call it tryparsamide, don't theyt That indicates it is three times as much.
A. TryparsaI11ide?
Q. Tryparsamide means three times f I understood that.
That is all right. What I read you awhile ago was from the
second edition of a book written by Dr. David Lees, D. S. 0.,
M. A., M. B. Now, you say that is one man's say¥
A. That is o.ne man's opinion.
- Q. But it stood here in the book which you h~d as being
set forth by the manufacturer under the direction of the
Rockefeller Institute, and you didn't pay any attention to
that?
A. Those doctors, as a rule, who write the articles on try-·
parsamide are employed by Merck or Parke-Davis, and they
never come in contact with the patient to which
page 270 ~ it is given, as a rule.
Q. Let's see. Ought that not to be all the more
reason for paying attention to what they say? Merck &
Company would be interested in selling as much tryparsamide
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as they could, would they not¥. They would not wa.nt to put
anything in here unless they thought it was necessary, would
theyf
}Ir. Williams: May it please the Court, I object to the
argument and the rambling statements of counsel.

A. Mr. Venable, in answer to 'that, when a man comes in
with syphilis, you don't treat any two cases exactly alike.
You add to or take from, as the case arises, the history of
the case, and the man's tolerance to the drug, his reaction
to the drug and his chronicled symptoms. All of that is
tied in. You arrive at a conclusion in each case individualJy.
That is worked out by a process of elimination.

By Mr. Venable:
.
·
Q. Doctor, you have brought a book here-you say that all
of these medical journals are t~ken by your society, are they
noU The prominent medical journals in the country?·
.A.. Yes, sir.
Q. They are available to you?
A. Yes, sir.
·
,.
page 271 } Q. Y Qu have brought a book here in which are
154 different articles from, I presume, leading
doctors in the country on the subject of tryparsamide, and
neurosyphilis, and its use. I want to ask you if there is one
article among the 154 that says that an ocular examination is
not essential before the beginning of treatment of tryparsamide? If you can find one, I would· like for you to bring it
to me.
·
A. All right. I will check it over.
Q. If you can find one, I will be gfad to see it.
A. It speaks for itself, that portion that I read to you-that though there be ocular disturbances, the treatment by
tryparsamide is not contra-indicated.
Q. ''Not contra-indicated under proper ocular examination '' ; isn't that included in all of them?
A. It didn't say it in that paragraph.
Q. Doesn't it rig·llt there in that same paragraph?
A. It says it is a warning for extra precaution, and in
this instance the warninp: was sounded and the drug was discontinued.
Q. You say that it doesn't say that? Now, let me see just
above if this sentence doesn't occur, and I don't think yon
mean to make a misstatement. I want to call your attention
to it so you can agree to it. ''Before treatment is begun,
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and weekly or bi-weekly there.after, as the case may require,.
· the eyes of the patient should be carefully expage 272 ~ amin(i9- and a determination made of the visual
acuity' and perimetric fields." Now, you say that
is not necessary t
A. If that were adhered to, Mr. Venable, not more than
ten per cent of the City of Norfolk would be able to put out
the doctors' fees in having those optical examinations done.
Q. Doctor, do you mean to tell this jury that a poor man
t~kes long chances and with a rich man you don't take those
chances at all 1 You don't have the eyes examined 1
A. I didn't take the chances ; he took therµ himself.
Q. ·what does he know about it 1
A. He seems to know a lot about it.
Q. When you took his blood you told him to have an oculist
examine his eyes, isn't that what you said Y
A. Mr. Venable, I told you that I sent him to an oculist
the moment that his danger was sounded~
Q. Didn't you advise him to g;o to an oculist on the second
trip when you took his blood T
A. No, sir.
Q. You didn't ~dvise him to go to an oculist at all 1
A. I did.
Q. Until afte1· he was pretty near blind¥
A. G~ntlemen, this is the third time or fourth time this
morning-the moment that the danger sign was sounded and
he complained of his eyes, I gave him that slip,
page 273 ~ which was in the early part of ~eptember, to go to
Dr. Diehl. I didn't hear from Dr. Diehl until
- t11e 4th of October. · Instead of going to Dr. Diehl, he went
to an oculist-he went to an optometrist and had his glasses
changed. Dr. Eaton called me and told me what the condition~
were when he went in there, or what his findings were, and
the kind of glasses he had given him.
Q. Didn't you talk to Mr. Eaton on the phone and tell him
you ·were s.ending this man up to him?
A. No, sir.
Q. Didn't you call Dr. Diehl and teII him that ypu wert?
sending thi;' man up to him, on the phone Y
A. No, sir.
Q. And you w~nt ahead then, ~s I understand yon now, yon
think that the time you g·ave him the memorandum of Dr.
DiehlA. I don't think I did.
Q. -that he went to somebody else.f
0
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A. He went to the optometrist, Gentlemen, instead of the
oculist.
Q. Yes. ·well, now, DoctorA. That was after the second injection.
Q. Yet me ask you 'this, Doctor: You were treating a man
with something that you must have known, from the book you
bring here, was true,-with a medicine that would
page 274 ~ cause optic atrophy-that is, closing of the eyes,
and may close them entirely-still, you didn't get
any report from the doctor about it 1
A. I got a report from Dr. Eaton, Gentlemen.
Q. Is Dr. Eaton a doctor?
A. How is that?
Q. Is he an oculist Y
A. He qualified as an optometrist before this court. They
have all of the gadgets and paraphernalia to determine those
eye conditions in order to fit glasses. When I talked to Dr.
Eaton he told me the conditions. The drug had been discontinued then-the tryparsamide.
Q. Did you say that you had treated a good many case~
with tryparsamide T
A. Yes, sir, I have used it practically ever since it has
been out in selective cases.
Q. And it is your practice not to send a patient to an oculi~.
A. When a man is normalQ. Unless he gives some history of some eye condition T
A. You feel your way on it, gentlemen. As soon as there
are any symptoms, whether they be subjective or objective,
the drug is immediately discontinued and you branch off to
some other preparation.
·
Q. I am not talking about what you are telling
page. 275 ~ the jury about the treatment. I am not questioning what you say now. You don't class yourself
as a practitioner who has only seen one or two cases of
syphilis? You ·are more experienced than that. You have
treated a great many?
A. I have b;eated as many as the average practitioner in
the practice of my caliber, Gentlemen.
Q. Don't you know, Doctor, that in your discussion with
o_ther doctors Ii.ere that when it comes to the question of
giving tryparsamide that they will send their patients to a
man like a neurologist who has the means of examining the
eyes from time to time, and keep up with them and see whether
there is any danger¥
A. That is up to the physician, Gentlemen. It comes back
0
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to what type of case you have. Each case is a law unto itself.
Q. And it is true that sometimes a man ·is lucky and sometimes ·h~ goes relying on that luck and runs into trouble Y
A. Well, I would not consider it is ruck altogether. It is
predicated on your previous experience. In my instance, it
was twenty.;.eight years of practicing.
Q. Then you would not place yourself above the average
physician if you have been working on it for twenty-five years
and had luck with them?
. A. I would flatter myself to that extent, Mr.
page 276 ~ Venable.
Q. I thought when this case started that you ~
did?
'
A. I think I am familiar with syphilis and know how to treat
syphilis as well as the average practitioner.
Q. And you went out and studied it some, didn't you 1
A. Yes, sir.
Q. Well, very few of_them have had that opportunity,
haven't they?
A. I didn't specialize in it, Mr. Venable. I took a general
course in Europe in the different clinics from sleeping sickne.ss to syphilis. I explained to these gentlemen the role .
that I played in Europe, as far as syphilis was concerned. We
were giving malaria for it.
Q. I understand that. The tryparsamide in a way takes
the place of the malaria treatment, doesn't it?
A. No, sir.
Q. It doesn 'U
A. No, sir.
•
Q. What is the difference in the procedure!
A. Well, the malaria treatment, the therapeutics-I mean,
the treatment by malaria which is the heat producing agenta man who is inoculated with malaria fever is allowed to havn
.chills progressively every other .day until his temperature
goes sky-high. The spirochete which causes syphilis can't
stand hP.at. That has been proved. The people who live in
the tropics don't mind syphiliH any more than a
page 277 ~ bad cold~ by virtue of the heat to which they are
subjected to in their daily lives. I might say that
thi~ malaria causes the fever and destroys· it in paresistha,t is. a locomotor ataxia; the softening of the brain. More
recent improvement ·has been made on that. :Malaria has been
discarded and they have put them in heat c~binets with icecaps on them, and have run up the temperature extremely
0
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high. They have one out here at the., Public Health Ser.vice.
That is one of the latest treatments, the one of physiotheropy,
treatment.
Q. All right. That is very interesting.
,·
A. Then, you have selective cases for that., because certain types will not tolerate being subjected to an extreme
heat over a period of thirty or forty minutes or an hour.
You have to select your individual case in that, even.
Q. Doctor, you said that blood tests would not affect your
course of treatment of ::M:r. Church one way or the other,
whether it was positive or neg·ative. As far as you knew, it
was negative?
A. I was so advised, yes.
Q. Then, if that be true, you would have to depend entirely
on outside treatments f
A. Depend entirely on the history, Gentlemen. Once a
cerebro syphilis, always a cerebro syphilis.
page 278} Q. Doctor, haven't doctors been telling their
patients that since the discovery of 606 that you
could always cure syphilis 7
.
·..
, A. I have never in twenty-eight years told a man that I
could cure him of syphilis. You offer him every encouragement. You take a young man with a wife, and he has syphilis,
and tell him he is doomed·
Q. It is not g·ood practice to tP.11 a man he has syphilis, js
it? You don't tell a man 7
A. Mr. Venable, a man would never submit to treatment
unless you took him into your confidence and explained the
dangers of it-what is going to happen later on down the
road. He would never -submit to the treatment. You can't
just take· a man in and give him treatment without explaining
it to him.
Q. What is spinal meningitis 7
A. An inflammation of the spinal cord and brain.
Q. Do you call that one form of syphilis?
A. No.
Q. You don't call spinal meningitis a form of syphilis!
A. No, sir.
Q. Why did you tell this man he was suffering with spinal
·
meningitis f
A. I have never told any doctor he had spinal
page 279 ~ meningitis.
.
Q. You told him so?
A. No, sir, absolutely not.
Q. And you say there is no. similarity between spinal mening-itis and cerebro spinal syphilis f :
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A. No similarity at all.
Q.' Airri,ght, then, let's get that straig·ht. I want to know
what your ·'view about that is.
A. Spinal meningitis is caused by-do you want to know
the name of the bugf Diplococcus intercellularis meningitidisr
that is the name of the bug. It is a diplococcus which is in the
cell of the brain. Syphilisl on the contrary, is caused by the
spirochete.
By Mr. Parsons:
Q. What, Doctor f
A. Spirochete-s-p-i-r-o-c-11-e-t-e.
Q. That is a bug, toot
A. That is the syphilitic bug, just as separate and distinct ..
Cerebra meningitis is an acute propo~ition. Syphilis come~
on like a thief in the night. That is why it is so treacherous ..
Spinal meningitis does not lay dormant. It either takes you
away from here or you g·et well in a few days.

By Mr. Venable:
·
Q. Many people, yon say, have syphilis and they
page 280 ~ don't know anything about it?
A. Mr. Venable, it is snrprisfng, by doing a
routine Wassermann on pa.ti ents. who come in, just how many
you stumble over that never know they have it, and they are
surprised. That is what. is being done now, getting people
syphilis conscious.
·
Q. You are going to bring me your publis11ed article on
thaU
"
A. I will if I can find a copy.
Q. Yon said you had it published, and I would like to have
iU
A. The title of it is The Treatment and Romance of
Syphilis.
Mr. Venable: That is all.
Mr. Williams: I believe that is aII.

DR. GEORGE B. WEST,
a witness on behalf of the defendant, being first duly sworu.
testified as follows:
Examined hv Mr. Williams:
Q. Doctor; will you tell the jury, please, your name?
A. Dr. George B. West.
_

.Tames W. Reed v . .Albert T. Church

183

Dr. George B. 1¥est.

page 281

~

Q. Where did you receive your education T
.A.. Medical College of Virginia.
Q. How long ago?

.A.. 1916.
Q. Doctor, do you have occasion in your practfoe to treat
syphilis?
A. I do, Sir.
Q. Will you tell the jury, please, if it is the practice in
this community by doctors engaged in treating· syphilis with
t.ryparsamide to have an eye examination before giving treatment?
Mr. Venable: I understand that he can say what he does,
but as to what others doctors do-The Court: He mav know.
Mr. Venable : Unless he can name the doctor and the time
when he told him, it would not be of any value here, and I
object to him making a general statement of something that
must be based on hearsay.
Mr. "'Williams: What is customary among the doctors iu
this community as being re~ognized as the proper practice.
The Court: I will overrule the objection.
Mr. Venable: We will save ~he point.
A. Will you ask that question again, Mr. Williams?
By Mr. Williams :
Q. I say, is it the practice among doctors in this
pag·e 282 ~ community in treating syphilis with tryparsamidc
to have an eye examination prior to the giving
of the treatment?
.A. No, sir.
Q. To what extent do you treat syphilis?
.A. Well, about seventeen to eighteen cases a week.
' Q. How long have you been eng·aged in that practice 7
A. Well, I did it in the army, Sir, for about twelve years,
and since I have been herein 1932.
Q. Doctor. assuming the patient in 1923 had cerebra spinal
syphilis to such an extent he was unconscious some thirtv
days; that spinal punctures, about thirteen of them, were
done to relieve the pressure on the brain from the spinal cord,
and some four or five shots of 606 were thereafter g·iven; that
that patient received no further treatment; that in 1937 ht1
fell out while on the street. Will you tell the jury, please, hi
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your opinion, whether that patient still had cerebro syphilis
in '371
A. Do you mean to say in '2"3 his spinal puncture was positive of cerebro syphilis Y
.
Q. His spinal puncture was positive and a diagnosis made
by Dr. Newcomb of cerebro spinal syphilis?
A. I would, sir.
Q. Will you tell the jury, please, what the condition which
I have described, untreated, leads to?
page 283

~

Mr. Venable: You have not described very
much of the condition.

A. I don't understand your question, Mr. Williams.

By Mr. Williams:
Q. I want your opinion as to what the result of cerebro
spinal syphilis is with a patient who bas been inadequately
treated!
·: A. Mr. Williams, it would take me a week to sit liere and
qe·scribe that. It might cause anything, any kind of nerve cou~
dition, or any condition. It almost assimilates any disease
we know of.
Q. What is your opinion, Doctor, if you can give it to us,
please, as to whether or not that disease is curable?
A. I don't 'think so.
Q. And when you give the treatment, what effect does thaf;
have?
·
A. Well, retarding the disease only-that is, the progress
o:f the disease.
'By the Court:
Q. Doctor, do you treat the primary, secondary, and tertiary
stages!
A. Yes, sir.
Q. Do you use this t:ryparsamide sometimes¥
A. Yes, sir, for neurosyphilis.
Q. In the primary and secondary stages?
page 284 ~ A. No, sir, not in the primary and secondary.
Q. Only in the tertiary?
A. Yes, sir.
Mr. Williams: Answer Mr. Venable's questions, Doctor.
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CROSS EXAMINATION.
By Mr. Venable:
Q. Doctor, this tryparsamide has only been known since,
about 1922, hasn't iU
A. That is correct, sir.
Q. And it is gotten out by the Rockefeller Institute Y
A. I understand so, yes, ~ir.
Q. And isn't it a fact, Doctor, that with any of their drugs
that are very dangerous drugs they are licensed under license
of the Rockefeller Institute?
A. That is correct.
Q. And don't they 1·equire the manufacturer, who would
be interested largely in the volume of sales, to send out with
the medicine, itself, the warnings and dangers so that not
only physicians but anybody can know of them 7
A. Recently, yes, sir.
Q. Hasn't that been going on for several years Y
A. Several years, yes, sir.
·
Q. Back in 1936, anyhow?
page 285 ~ A.. Yes, sir.
Q. .And the Rockefeller Institute, in its study·
of this drug, requires that those dangers be sent to the profession with the drug, itself?
A. More recent bulletins have advised that.
Q. Isn't it the duty of doctors using this drug which hasbeen discovered and sent out by people who are not trying.
to make any profit-that is, the Rockefeller Institute-to keep
up with those precautions and dangers·?
·
A. Oh, yes.
Q. And to follow them, if he is exercising due and proper
caref
A. According to his judgmeni, yes, sir.
Q. According to his judgment he should follow. them Y
.A. Yes, sir.
Q. Do you leave that matter of judgment to the individual
who is using it for treatment or to the judgment of the Rockefeller Institute which sends out these things f
A. That entirely depends upon the man he is treating.
Probably, the doctor is capable of judging that himself.
Q. Each case is a study in itself?
A. Exactly.
Q. And each case should be treated in light of all the information which is at hand Y
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page 286

~

A. Each case is a case within itself.
Q. Now, Doctor, there haye been a great many
articles written· on tryparsamide and the .treatment of
syphilis!
A. Yes, sir.
·
Q. I find in a book that was brought here and put out by
Merck-brought here by Dr. Reed-that the publications to
the extent of 154 prominent physicians in the country are
written up in your magazine t
A. Yes.
Q. You have not read them all f
A. No, I am afraid not.
Q. But you have read and kept up with the folder, watching
it from time to time to see if there are any changes in the
treatment and dangers, haven't you!
A. Of course.
Q. Wouldn't that be required of any physician in ordinary
practice?
A. To read the bulletins Y
Q. Yes.
A. Vv ell, I don't know about requirements. I would think
he would do it for his own information.
Q. For his own protection f But there is some protection
due your patient also t
A. Absolutery-.
<cJ. Not only your own protection 1
page 287 ~ A. Yes.
Q. Doctor, I want to ask you if you can point
to a single articleA. I didn't get that.
Q. -a single article that has been written by any doctor
of note that doesn't say that it is important that there shall
be an examination of the eyes for a securitv before the treat~
ment of tryparsamide f
~
A. I could not point to one.
Q. Did ·you ever hear of one that said that f
A. No, I never did.
Q. Do you mean to say then that that is universally proclaimed to be the proper practice Y
A. That is tqe general way it is done, sir.
Q. And you mean to tell the jury that the Norfolk doctors
· who treat syphilis do not follow the unive.rsal and customary
practice?
A. I would not call it universal, sir; just generally done,
that is all.
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Q. Isn't it a fact, Doctor, that these instructions that come
in the bottles to the doctor will be in the same position to
him as a red light on a street, that it is a warning that he has
got to follow and look into carefully¥
.A.. Yes, sir, that is correct, sir.
Q. If that be correct, do you mean to say that
page 288 ~ the doctors in Norfolk run by red lights? Do
they run by this red light and not pay any attention to it?
.A.. No, sir, but I do mean to say that a doctor, himself, is
capable of judging· that information.
Q. SirY
A. I do mean to say that a doctor who is treating those
cases is capable of judging what is necessary.
Q. "lNell, if a doctor has instruments and is a neurologist
and an optometrist, he can watch the eyes while he is giving the treatment, can't he 7
A. He doesn't necessarily have to be an optician.
Q. I don't reckon he necessarily has to be an optician.
A. All doctors are educated in that particular branch to
a certain extent.
Q. To a certain extent f Wouldn't you say that a man who
ran by a red light, wouldn't you say that was a negligent
thing to do7
A. I don't think it pertains to this particular case.
Q. I thought you said this warning was a red light in the
hands of a doctor Y
A. I didn't say that.
Q. "\Vhat is it given to you for except to warn you of the
dangers of this thing and the precautions to be
page 289 ~ taken? Isn't that all it is sent to you for?
·
A. Of course, it is sent to us to read, sir.
Q. And you say that if you are keeping up with your profession in exercising· proper care, you will read them 7
A. Sometimes the doctor who reads them, his judgment is
as good as those -who wrote theni.
Q. Do you mean to tell me that the doctors in Norfolk who
treat syphilis put themselves up as not needing to carry out
this warning that is given to all the doctors in the United
States?
A. No, but I consider them capable of judging that.
Q. You are testifying in a case here of a man who says he
is not an optician. that he is not an oculist, that he is not an
eye specialist at all. If that doctor were in that fix, wouldn't
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it be wrong for him to go ahead and treat something he doesn't
claim to know about 1
A. I testified ·that was the most common way it was handled. That was all I testified to.
Q. Well, then, as I understand, you indict the doctors in
Norfolk as not paying attention to the instructions which are
given in every part of the literature that you read on the
subject?
Mr. Williams: That is a statement you are making Mr.
Venable.
Mr. Venable: I do make that statement, and I
page 290 ~ challenge him to bring me eyen one article wl_iich
says that an optical examination is not an important thing before treatment, before using tryparsamide
in the treatment of what he thinks is tertiary syphilis.
By Mr. Venable:
Q. You say you have never seen such a pamphleU
A. No, sir, I have not seen such a pamphlet.
Q. Do you know Dr. W. F. Lorenz?
A. I know of him, yes, sir.
Q. Isn't he the man that the Rockefeller people got" to make
·
a test for them 1
A. I don't roo~ll that, sir.
Q. 1Suppose I would read to you what he says in one of
these articles that appeared in your Southern Medical Journal here in 1936 t
Mr. Williams: Your Honor, may it be understood that I
object to the reading of what somebody else might have said
on the ground that it is hearsay, and the man is not subject
to cross examination in the standard of care.
·
The Court: I will overrule the objection.
Mr. Williams: We note an exception.

By Mr. Venable:
Q. vVould you say this is true, Doctor: '' The general practitioner, and neurologist as well, can't depend
page 291 ~ solely upon signs and symptoms. He must call
upon the laboratory for inclusive information.''
A. That is quite true, sir, yes, sir.
Q. That is true, isn't it!
A. Very true.
Q. If a man has ~o laboratory information that is not fif-
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teen years old-since 1923-and he fell out on the street,
would it be well to follow this advice and take the laboratory
blood test?
A. Well, with the history that you told me in the begin.;.
ning, Mr. Venable, that the man had not had adequate treatment, with a definite diagnosis previous to that., he ~ould not
possibly haye been well.
.
· -,
Q. Would not the Wasserman of the serum or Gold test .
of the serum in 85, or 90, or 95 per cent show it if he had
syphilis?
·
A. It depends on how recently he has had treatment.
Q. Suppose he hasn't had treatment in fifteen years?
A. Yes, it would.
Q. It would? If that man had not had treatment in :fifteen
years and had only two treatments in tryparsamide, and had
his serum and blood tested five or six weeks later, and it was·
shDwn both to be perfectly normal-negative Y
A. Do you mean to say he had had treatment, and within
six weeks his blood was negative? I didn't get
page 292 ~ that.
Q. If he had had only two treatments of tryparsamide, only two doses-what I want to get at, Doctor, is
this : You say that it is your opinion that a man who has
been treated baek in 1923, and in the opinion of the -doctor
who treated him he had not been cured by the use of the
treatment he had given him, then he. had no trouble at all for
the next fourteen years, never having missed a day from work
on account of being sick nor had to call on a doctor at all,
if the serum h~d been made it would have showed positive if
he had had it, wouldn't iU
·
A. Not always, no, sir.
Q. I won't say anything that is not a mathematical cer•
tainty?
A. The average·-would, yes, sir.
Q. In a great majority, it would show 85 to 90 per cent
cured?
A. I would say yes.
Q. A few weeks later than that he shows in a Wassermann
test on his blood serum and a similar test on- his spinal ~uid
that the findings in both instances were negative, which means
they were normal?
, A. How soon before that had he bad anv treatment f
·
Q" He had had one injection of tryparsamide on the 20th
of August and one, I think, on the 23rd.
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Mr. Williams: And 8th.
Mr. Venable: I am coming to the bismuth treatpage 293 ~ directly.
By Mr. Venable:
Q. Now, this is Dr. .Newcomb's findings, that he was in a
perfectly normal condition.
A. You mean his tests were negative; not normal.
Q. He says, " 'negative', which means that they were nor-

mal".

A. Normal for syphilis.
Mr. Williams: It doesn't say that. Show the Doctor where
it does say that.
Mr. Venable: Read it all to him. I want to get the one
that came from the hospital.
Note: Mr. Williams reads the letter of Dr. Newcomb.
Mr. Venable: Are you going to examine this witness!
Mr. Williams: I am not going to stay here and let you
misinterpret the letter.
Mr. Venable: If I misinterpret anything, call it to my attention.
By Mr. Venable:
Q. I think I have your answer to that, Doctor.
A. Mr. Venable, in iny opinion, if a man who had had two
shots of tryparsamide and any other treatment, even one shot
of it, the answer to the spinal fluid would have
page 294 ~ been showing nothing. It may have been negative or positive in that case. I don't consider a
syphilis test so shortly after treatment of any value, whatsoever.
Q. Suppose another \Vassermann was made over a year
later?
A. The \Vassermann test may have remained negative forever-that is, the blood Wassermann.
Q. What about the Gold test?
A. In 95 per cent of the cases it may have been positiv~,
and yet it may have been negative.
· Q. Will you look. at that report which is made on December 12th of last year, just a month or so ago, and read to
the jury '!Lat th~t is anq explain to them what that means f
A. '' Spmal fluid exammation~ Cell Count-''
.
It means that as far as it was possible in the laboratory
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findings on syphilis, that it was negative; cerebro syphilis
was negative.
'
Q. And that treatment was given in August of 1937, and
this was taken in December.
Mr. "\Villiams: August and September.
By Mr. Venable:
Q. This was taken in December, 1938, a year later-a year
and three months later f
A. They run those tests, Mr. Venable-a man
page 295 ~ must remain negative for a period of :five years
·
before we determine that he is well, a.s near as is
humanly possible to say.
Q. Tl1en after fourteen years when there had been some
treatment, if the. Wassermann had shown negatiye then, there
would not have been any need for tryparsamide, would there?
You say it lasts for five yea.rs. Now, I am giving you a case
of fourteen years?
A. Mr. Venable, although we rely a great deal on our test,
sometimes when our tests are negative we find svmptoms that
overrule those tests. They are exceptional cases.
Q. Now, Doctor, if the doc.tor said he had neurosyphilis in
1923, and in fourteen years later he would come back to the
doctor because he had fainted on the street and hurt his nose
and bruised himself up, would not prudence require that a
Wassermann be made of the spinal fluid and a Gold test made,
which you say would be 95 per cent chance of showing he had
it?
A. That is correct, sir.
Q. That would have been the proper treatment? That
would have been what the average cloctor in Norfolk would
.
have donef
A.~ In cases like this, Mr. Venable, sometimes it is awfully
hard to get a patient to consent to a spinal test. When you
can't get the consent to a spinal test and, in your
page 296 ~ opinion, with the symptoms that he presents to
you and your having known the hi~~ory of the
case, we have to go a great deal on the history of what has
been.
Q. All you know is what is asked you, of a man fainting in
the street after having had syphilis fourteen years before,
ancl you say right off, "Yes, I would say that is the symptom. · I would go on treating him.''
A. I think you misunderstood me.
Q. What?
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A. I think you misunderstood me. You told me the man
had definitely been diagnosed as having syphilis in 1923, and
fourteen years later fainted on the street. There you gave
me the history of the man. I knew the history because you
told it to me. ·
Q. But you now tell the jury that after that .elapse of time
you would take the Wassermann of the spine and .make the
Gold test to determine whether he still had it?
.A. It depends entirely, Mr. Venable~! would like to do
that, but it depends entirely on the symptoms that patient
presenfod. It may be an emergency thatQ. Say that there is no special emergency 1
· A. Then, I think I would have the tests, in my opinion.
Q. And then after you had made the tests and determined
that he had syphilis and was giving what you
page 297 ~ thought was a treatment for it, don't all of the
articles say on the subject that there is some
preparation before giving this treatment Y You give iodides
a week _or two before, don't you and most of the doctors Y
A. I don't kno\v, sir.. You asked me what I did. I don't,
no, sir.
Q. You may not be any more careful than some of the
rest.
Then, Doctor, say after the third treatment a man says,
"Doctor, I can't half see. It is bothering my eyesight".
Would you then, or would the common ordinary doctor in
Norfolk, ~o on giving tryparsamide without having an ocular
examination t
A. No, sir, not· after he had been giving it an'd he presented such symptoms, no, sir.
Q. He should not continue to give it?
A. No, sir. That is eorrect.
Q. That is clear?
A. That is clear.
Q. Then, after the third treatment a doctor went on and
gave six more treatments. The general practitioner in Norfolk would not do that? ·
A. Of whaU
Q. Of tryparsamide Y
A. He is absolutely wrong, sir.
page 298 ~ Q. Do you know what the molecule in arsenic
is¥ Isn't it called a :five-cornered molecule?
A. Something like that. I am afraid I ~m not up on the
molecules.
Q. It is in the little pamphlet that is sent ouU
A. I know it, sir.
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Q. Isn't it a fact that arsenic treatment, on account of the
shape of that molecule, has a way of getting tangled in the . tissues of the optic nerve and makes it dangerous to the optic
nerve?
A. That particular form of arsenic, yes, sir..
Q. That is what I thought. And that was the reason why
the optic nerve had to be so closely considered while you are
giving the treatment f
A. Yes, sir.
Q. Don't most of these articles say that in order to be
safe in giving it, you should have an ocular examination twice
a week, or once a week?
A. Yes, sir, if any symptoms present themselves. The article specifically says that and advises that., yes, sir. I admitted that.
Q. If a patient receiving tryparsamide by the average doctor in Norfolk makes a complaint of yisual disturbance, would
the average doctor continue any arsenic treatment until that
had cleared up in the eyes Y
page 299 } .A. Yes, sir, I think so.
Q. What?
A. I think so, yes, sir.
Q. Do you agTee with me?
A. I certainly would not discontinue other medications.
Q. You would wa:it until that subsided before you gave any
more?
A. You might necessarily wait, Mr. Venable, because they
only give those treatments once a week, and you would certainly have time, if symptoms had presented themselves, to
send llim to an eye man before you go farther with his treatment, but regardless of the answer of the eye man, that would
not necessitate discontinuing t_reatments except for that par, ticular drug.
·
Q. I mentioned that particular drug.
A. That is correct, sir. I said awhile ago that I would
certainly discontinue that tryparsamide.
Q. That is what I am talking· about.
A. That is correct, sir.
Q. Yon made a statement that you didn't gi'!e this until a
week apart?
A. That is correct; one shot a week.
Q. Do you think the average doctor in Norfolk would call
a man back every fiye days to give it to him Y
page 300 ~ A. Yes, sir, in the beginning, yes, sir.
Q. That would be very unusual, wouldn't it?
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A. No, sir, not at all. I often in the beginning of tryparsamide give it in five days. Q. Can you find one article written on tryparsamide that
will say that it is prudent to give it under a week apart?
A. Mr. Venable, I never give tryparsamide under a week
apart.
Q. Then we agree on that?
A. Yes, sir. But you said other treatment.
Q. I mean other treatments of tryparsamide 1
A. Yes, sir, that is correct.
Q. You mig·ht give him something, for the bowels. I don't
mean that. I mean this tryparsamide. Doctor, you say that
syphilis takes almost every form of every known disease 1
A. Sometimes, yes, sir.
Q. A man may have spinal meningitis; it may take that
form!
A. Yes, sir, it may present those symptoms, yes, sir.
Q. ·what say?
.
A. It may present those symptoms, yes, sir.
Q.. Spinal meningitis is an inflammation, isn't it, of the
spinal cord and the brain?
page 301 ~ A. Yes, sir.
·
Q. And that in a certain form you might call
it cerebro spinal syphilis or cerebra spinal meningitis?
A. That is possible.
·
Q. Either one?
A. That is possible, yes, sir.
Q. There there is a similarity between them f
A. Yes, sir.
Q. One may be mistaken for the other f
A. It is possible, yes, sir.
Q. If a man is being treated for cerebrb spinal meningitis.
and that is what it is understood he is being treated for, with
a clot on his brain, the doctor might later determine that it
was sphilitic cerebro spinal meningitis¥
A. Yes, sir.
Q. ·what other forms does it take?
A. Well, Mr. Venable, like I told you, there are so many
numerous forms it might take. Any brain symptom, it mip;ht
take, liver, spleen, kidney; he might have a syphilitic coina
or the pressure might be from the coma.
Q. How about the blood pressure¥
A. I imagine it would be hig·h, yes, sir.
Q. Blood pressure would be high?
A. Yes, sir.
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Q. Then, if a man's blood pressure were low,
it would not be a case. of syphilis, would it Y
A. Not necessarily. no. sir.
Q. Did you ever tell a man you were treating him for high
blood pressure when he had syphilis?
A. I have always tried to be honest in telling him what
he has.
Q. You are not always absolutely certain, even if the Wa~sermann is positive 1
A. No, sir.
Q. It is a rather doubtful thing to tell a man that you know
something that would cure these symptoms when it may be
syphilis or it may not Y The spinal meningitis treatment is
nearly the same, isn't it?
A. Just like I stated awhile ago, your laboratory finding
might be negative, yet your objective symptoms might be
positive, and if the man rallied to your treatment I think you
would be justi,fied in giving that treatment.
Q. So, if a man had spinal meningitis, if that is what he
understood and if that is what his family understood and-

page 302

~

Mr. Williams: I ask the Court to instruct the jury to disregard Mr.~ Venable 's remark about the family.
page 303 ~ . Mr. Venable: I withdraw that.

By Mr. Venable:
Q. If the doctor told the patient he ha.d a bad case of spinal
meningitis, and he pretty nearly died, that mig·ht have taken
a syphilitic form also?
A. I don't quite get that question, Mr. Venable.
Q. You say there is a great similarity!
A. Yes, sir~ I did.
Q. One might be mistaken for the other?
A . .Yes, sir.
Q. And both might coincide Y
A. '11hat is correct.
Mr. Venable: That is all I want. Thank you very much,
Doctor.

RE-DIRECT EXAMINATION.
By Mr. Williams :
Q. Doctor, you spoke of. this tryparsamide as giving one
shot a week. What size dose would that be?
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A. Three grams.
Q. Three grams Y And if you gave smaller doses, would it
be proper to give it more frequently?
.A. Yes, I think so.
Mr. Williams: That is all.

page 304 ~

DR. A. M. SAUNDERS,
a witness on behalf of the defendant, being first

· duly sworn, testified as follows :

~

·

Examined by Mr. Williams:
Q. Doctor, tell the jury your name, please.
A. A. M. Saunders.
Q. What. is your occupation f
A. Physician.
Q. How long have you been practicing your profession?
A. Twenty-nine or thirty years.
Q. Twenty-nine or thirtyf
A. I graduated in 1908-thirty years.
Q. What kind of practice are you in Y
A. General medical and surgery.
Q. Doctor, I hand you a letter which has been introduced
in evidence, signed by Dr. "\V. B. Newcomb, in which he states
that ''Mr. ·Church was seen by me in consultation with Dr.
J. W. Reed in October, 1923. As a part of the examination
made by me at that time, a Wassermann test on his spinal
fluid was done. This test proved to be 'positive' and a diagno- .
sis of cerehro spinal syphilis was made.'' Following that
diagnosis, the patient received some thirteen spinal punchues in order to relieve the pressure, -and three·A. "\Vait a minute. I was looking at this. Begin again.
Q. ,Following that diag·nosis by Dr. Newcomb,
pag·e 305 ~ the patient received some thirteen spinal punctures to relieve the pressurP. of thP. spinal fluid
on the brain and three or four treatments of neosalvarsan.
He received no further treatment. In August of 1937, he
fell out on the street. Will you tell the jury, please, whether
or not, in your opinion, that patient still had syphilis in
'37'
Mr. Parsons: If your Honor please, that is not a proper
hypothetical question. It does not state all of the case.
The Con rt: What has he left ouU
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:Mr. Parsons : He doesn't state anything between '23 and
~~

-

Mr. Williams: I stated he had no further treatment.
Mr. Parsons: I object to it in that form. a~ not being complete.
_
The Com:t: I· doubt if it is complete, but it is complete
enough for the Doctor to understand. I will overrule the
objection.
Mr. Parsons: We note an exception.
Note : The question was read by the Reporter.
A. Yes, sir.

By Mr. Williams:
Q. Will you state, Doctor, why you are of that opinion!
A. A patient with a cerebro spinal syphilis
·page 306 ~ with no further treatment, one would assume th1;1;t
he still has syphilis.
·
Q. What is your opinion, Doctor, as toMr. Parsons: Will you read me that answer?
( The answer was read by the Reporter.)
Bv :Mr. Williams:
~Q. ·what is your opinion, Doctor, as to the probabilities
of a person who once had cerebro syphilis to the extent that
it made him unconscious for some thirty days of ever re~
covering from tha.t disease?
A. Very questiopable in my mind.
Q. It is questionable to whether he can recover or notY
Why do you give him treatments Y
A. Well, in cerebro spinal syphilis, we know what the end
would be unless we did treat them, but, in spite of treatment,.
their symptoms progress.
Q. What are the results if -they don't receive adequate
treatment?
A. That they diA.
Q. Now, Doctor, in 1937, if that patient still rec·eived two
doses of tryparsamide, alternating with bismuth and some
six - doses of neosalvarsan and bismuth, alternating every
four day~, in your opinion, was that a proper treament for
his condition Y
·
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page 307

~

A. You mean to stop with that treatmenU
Q. No. I say was that a proper treatment to
give him in 1987'
A. Yes, sir.
Q. Now, follovv"ing those treatmentsMr. Parsons: What did yon say about that?
Mr. Williams : He said yes.
By Mr. ·Williams:

Q. Following those treatments, a "\Vassermann spinal puncture was made and it proved negativeMr. Venable: Before you answer. that, I object to the
form of that hypothetical question.
Mr. Parsons: Let it go.
Bv Mr. Williams :
-Q. Would yon expect that test to be negative or positive,
providing yon assumed he had syphilis?
A. It might be or might not.
Mr. Williams: Answer Mr. Venable:

CROSS EXAMINATION.
By Mr. Parsons:
Q. Doctor Saunders, the average physician who treats this
kind of case is pretty well informed about tryparsamide?
A. I think so.
pag·e 308 ~ Q. They get their knowledge from the American Medical -Journal, Norfolk County Medical Society which includes Norfolk City, from their contacts with
each other, and from published articles and experience? The
profession as a general thing makes it a practice to carry
out the precautions that are recommended for the use of
tryparsamide, and such other remedies of that nature 1
A. Yes, sir.
Q. That includes, of course, the following out of precautions that are issued and sent out with tryparsamide, and
they are sold. in doses of one, two, and three grams 1
A. Yes, sir.
Q. Any doctor who takes it upon himself to rea.ch a conclusion individually-that is, contrary to those precautions
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=--is doing so purely from his individual opinion and history
of the caseY
A. I should say so, yes, sir.
.
Q. Now, Doctor, a man who has had treatment for tertiary
syphilis-and in this case it was termed cerebro spinal
syphilis, or brain syphilis-it is all the same thing, isn't itY
A. Yes, sir.
Q. And he appears to be all right, so far as the doctor can
tell, and while the doctor may tell him he ought to have some
periodical check-ups, if a period of five years
pag·e 309 ~ passes without any complications arising· in any
way in the man's physical make-up, his eyes or
• his physical ability to get about, is it generally considered
that he is pretty well cured under the situation?
A. Considered cured Y Would he be considered cured 7
Q. Yes.
A. I should not say so, no.
Q. W ~n, suppose he went on for a· period of ten years and
had no difficulty with his eyes at all, would you say that his
Hyes were affected from the prior syphilitic condition that was
sti11 dormant?
..:1. I should explain it this way: You would have to be
governed by the history of the case.
Q. ·well, I am giving you the history now. This man had
sy1)hilis iu 19·23 and was described by Mr. Williams as having been given three doses of neosalvarsan, or 606. He got
up apparently all right and went about his work the following· morning, and continued to work, not being disabled in
an:r way. Apparently, he was in good health. At the beginning of 1923 he entered the navy yard where he had to use
his eyes very carefully. During that period he didn't have
anything except reading glasses. He is a man of considerable age, as you know; probably fifty-five at the time he got
readin_g· gfaRses. He didn't use glasses for anything but reading and for the examination of blueprints in the
page 310 ~ navy yard where he had to examine and place
gadgets down to a very fine point which was said
to he one-thousandth of an inch. He had no trouble with his
ey<~s during the entire period. He did the work satisfactorily. He didn't use his glasses for walking. On the 14th
of August, ] 937, he had a fainting spell and hurt his nose
and his lip on a very hot, sultry day. Would you say there
was anything the matter with his eyes t
A. Not necessarily.
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Q. Your conclusion would ordinarily be that this condition
had no effect on his eyes; is that right? ·
A. That I would not know.
Q. And yet there mig·ht be something there Y
A. Yes, sir.
Q. Then, when a doctor who had the history of this kind
of a case and knowing that brain syphilis was difficult to cure,
and maybe not curable, and would be liable to affect the opticnerve and the eyes and cause some deterioration of the tissue,
with that history the average doctor would want some eye
examination prior to giving- something like tryparsamide
with an arsenic base that had an affinity to destroy further
tliat eye condition, wouldn't he?
·
•
A. I would be more inclined to want ·another spinal fluid
on him.
·
Q. Wouldn't you want also some examination
page 311 ~ of the .eyes? ·
A. That would bP. all rig-ht, yes.
Q. That would be entirely pr.oper?
A. Yes.
Q. Wouldn't you, under tho8e-circ~mstances, send a man
to an eye specialist for examination of the field of vision and
for the acuity, for the determination of whether _there was any
atrophy of the optic nerve?
A. I may state this: That I would rather have the spinal
fluid to see what that was, to see if he still had spinal syphilis.
Q. You would rather have both Y
A. Oh, yes.
Q. And the average doctor would rather have both in this
community?
A. Yes.
Q. .And if a man ref used your directions to take a spinal
test, refused to have his eyes examined, you would not give
him the tryparsamide until he agreed to your directions T
A. Yes, I would.
·
Q. Wouldn't you tell him then, if you did, that he would
be taking it at his own risk and it would not be chargeable to
you?
. A. In the first place, if I knew he had any con..
page 312 ~ dition with the eyes I might talk it over with him
with the idea of having his eyes examined, but,
we know this, that syphilis produces a condition of the eyes,
and tlle fact that he had an optic atrophy, there .would be
the question of the syphiliti~ condition that probhbly pro-
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duced it, and with the knowledge that tryparsamide was
used in syphilis, I would do it and do it with caution.
Q. Do you think a doctor here would ordinarily give something that he knew might cause destruction of the optic nerve,
even without an examination?
A. We very frequently p.ave to do things by using our
best judgment as to whether we think they are going to work
or not.
Q. Do yon say the doctors in this community would proceed to give a highly potent drug that might destroy the eyesight without further determining what the condition of the
eyes is?
-A. I do.
Q. Do you think that is a bad practice?
A. No more so than very frequently we have to operate,
knowing that a man might die.
Q. That is an emergency casef
A . .Yes.
Q. Yon don't have an emergency when you give a man
tryparsamide, when all you have to find out is
page 313 ~ whether he has an atrophy of the eye 1
A. No, not an emergency.
Q. It is not a simila~ question to operate in an emergency,
is itY
A. No.
.
Q. Now, Doctor, even after you have failed to have an eye
examinati~n and you don't know the condition of the eyes,
although you have reason to believe there may be something·
affected in his eyes caused by sy.philis, you g·o ahead and
give a dose of tryparsamide, say, on the 20th of August, and
you give a dose of bismuth on the 24th of August, and you·
give a dose of tryparsamide on the 29th of August, and at
that time there develops a condition that the man complained
of his eyesight. Would you continue to "treat him with 'tryparsamide at all?
A. No, I don't think so.
Q. Would you continue without an eye examination any
treatment that had arsenic as a base?
·
A. I don't think I would.
Q. Then, Doctor, you would send a man to some oculist
and cease the arsenic treatment?
A. Yes.
Q. Doctor, in Dr. Newcomb's letter and in the statement
therein made, you said death would probably result. What
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~

a

period of time would you say ordinarily man
would become disabled, causing subsequent death~
A. I could not answer that.

By the Court:
Q. Didn't hear you.
A. I say I could not answer that.
By Mr. Parsons:
Q. What period or time would you say, if a man had taken
neosalvarsan and was appare~tly well, some effect might take
place that would indicate he was approaching the time he
needed further treatment!
A. ·what?
r,
Q. In what period of time¥
A. You couldn't judge the period of time. It would only
be the question of his symptoms, if he gave you symptoms
that you thoug·ht probably might be due to a syphilitic condition.
Q. If a man went fourteen years and worked, as I described
to you, and ha.d no trouble, there is not very much occasion
that it would ever g·ive him any trouble, is there!
A.. Oh, yes.
Q. What is thP. occaAion 7
A. Syphilis is a progTessive disease. We are picking up
syphilitics in hospitals today which probably have been going on for years without any symptoms; probably, they have
been treated for other conditions when probably
page 315 ~ it was due to this syphilitic condition.
Q. All right. Now. Doctor, tbe reason, of
course, that you would discontinue the treatments that I
mentioned is hecaus.e that condition that is created in the
eyP. may readily subside when those treatments are discontinuP.d after a time?
A. If it were due to theQ. You would discontinue the treatment if the condition
of the eyes might subside and go away f
A. Not if it was .due to syphilis.
Q. They do on occasions go away?
A. An optic a trophy Y
Q. Yes.
A. I don't think so. They might remain stationary for
awhile, but, I mean, the condition is not going to subside.
Q. And the reason you stopped giving them is that it will
make them w~rse if you continue the arsenic treatment!
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A. If I had reason to think the arsenic was doing it. I
will say this: If I had a man with optic atrophy and a known
case of syphilis, and I gave him tryparsamide with the idea
of stopping his already progressive conditionQ. Of his eyes?
·
A. Yes. Well, probably it might stop the conpage 316 r dition there. However, if I saw that it was progressing, I would talk to the patient with the
idea of whether to go ahead, realizing· that probably the tryparsamide might be doing it, whether he might want to go
throup:h life blind or not.
· Q. Doctor, you are presenting· the opposite case of what
we have in hand. The Doctor here was not giving· him tryparsamide treatments for any eye condition. He didn't know
tl1at. That might not have come about at that time and for
some years without the interposition of the arsenic treatment
of tryparsamide ; isn't that true?
A. HoweverQ. Let's answer that direct question first.
A. Go ahead.
Q. That might not bother him for some years, as it had
not for fourteen years before, if he had not been given this
tryparsamide with arsenic in iH
.A. That fa possible.
Q. So you don't know at that time just wl1at brought it
on at this time? You think it would have come eventually?
A. That is right.
Q. If you gave him tryparsamide and his eyes were affected, you would cease because of the effect that immediately
followed the giving of the tryparsamide?
A. For the time being;, yes, sir.
Q. And you would then check up to find out
pag·e 317 ~ what course to take before giving him any further a rRenic treatment?
A. That is right. That is true.
Q. tTust because the man had had in previous years some
syphilitic difficult.y, some fourteen years before, and he had
some fall in the street and hurt his lip, would you proceed
upon that history to start giving him this highly potent medicine without making some preliminary' examination T
A. I think I would talk to the patient with the view of
whether it probably could be due to his previous condition
and su~:gest, of course, the examination of his spinal fluid
to see if he still had neurosyphilis.
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Q. Would these preliminary examinations, such as the Wassermann, of the spinal fluid, of the eye ex!,lmination, determine your course to some extent¥
A. Yes.
Q. The profession, generally, would take that attitude,
wouldn't it Y
A. I think so.
Q. Doctor, this is a rather powerful medicine, isn't it, this __
tryparsamide Y
A. I understand so.
Q. It is looked upon with considerable caution by the profession in its use?
A. Yes.
page 318 ~ Q. And it is true in g·eneral that any medicine
that can _produce powerful beneficial effects when
produced properly can produce harmful effects when used
improperly T
A. That is true.
Q. And the profession knows by experience that every drug·
that has such a. powerful medical reaction, that the bad effects, unless controlled, will be worse than the cures; that
is true, isn't it!
A. Yes.
Q. Doctor, this tryparsamicle has somewhat the same effect on bugs and germs as streptococcic things, such as sulf a.nilamide and also sulfapyridine Y
·
A. Yes.
Q. All of which has been introduced in the medical use
in the past few years? Doctor, are you familiar with this
little folder that comes with tryparsamide that is wrapped
· around the ampoule 7
A. I think so.
•
Q. That contains statements as to the use and precautions,
doesn't it?
A. Yes, sir.
Q. Are you familiar with the literature that comes out in
pamphlet form which is entitled "Neurosyphilis with Tryparsamide Merck"? You have seen that. That contains precautions .and things .to be followed, doesn't it?
page 319 ~ A.__ Yes.
Q. And the medical profession pays attention
to that t It generally follows the suggestions, doesn't it T
It takes the precautions that are recommended t
A. Yes.
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Q. Now, Doctor, do you know a Mr. Moore of Maryland
who is a -specialist in this business 7
A. No, I don't know him.
Q. Do you know Dr. Stokesf
A. I know Stokes.
Q. Do you know of Lorenz Y
A. No.
Q. From time to time you have treated these cases, haven't
you, Doctor 1
A. Yes.

Mr. Parsons: That is all.
RE-DIRECT EXAMINATION.
By Mr. Williams :
· Q. Doctor, I understood you to say that optic nerve atrophy
was a progressive disease Y
A. Yes.
Q. Isn't it a fact that in optic nerve atrophy which is.
caused by syphilis- ·

Mr. Parsons: That is a leading question.
page 320 ~ By Mr. Williams :
·
Q. -that frequently the use of arsenic preparatio!} will check the growth of optic nerve atrophy!
.A.. Yes.
Mr. Williams : That is all.
RE-CROSS EXAMINATION.
By Mr. Parsons :
Q. Frequently it may cause optic nerve atrophy, Doctor?
A. That is possible.
Q. When a man is affected with his eyes from this arsenic
treatment, there should be precautions used throughout the
treatment with reference to the condition of the eyes,
. shouldn't there?
A. I think I stated that.
Q. N eosalvarsan has an arsenic base. hasn't it Y
A. Yes, sir.

Mr. Parsons: That is all.

-
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page 321 ~ DR. RAYMOND D. KIMBROUGH,
a wjtness on behalf of the defendant, being first
duly sworn, testified as follows :
Examined bv Mr. Williams :
Q. Doctor·· Kimbroug·h, will you tell us, please, your name!
A. Raymond D. Kimbrough.
Q. What is your profession?
A. Physician, specializing in syphilology and dermatology.
Q. What is syphilology?
A. That iR the science of diagnosing and treating the disease of syphilis.
Q. What is dermatology¥
A. Dermatology is skin diseases.
Q. Where did yon receive your education, Doctor?
A. University of Virginia.
Q. Did you hold any position with the University of Virginia in their faculty?'
A. I was instructor for two years in syphilology and dermatolog·y.
Q. At the University of Virginia?
A. At the University of Virginia..
Q. How long have you been practicing your profession in
the City of Norfolk?
A. Since 1930.
page 322 ~ Q. Have you had occasion during that time to
treat patients suffering from syphilis f
A. Many timP.s.
Q. Will you tell the jury, please, approximately what experience you have had in regard to number of cases treated 1
A. I am the Director of the Norfolk 'County Medical Society Venereal Disease Clinic. This clinic has treated under
my direction approximately five thousand patients.
Q. Since when?
A. iSince .July, 19·36.
.
Q. How many of· those patients have you treated, approximately. with try..parsamide?
A. Well, in the past six months we have treated seventeen
patients with tryparsamide. .
Q. Is it customary or usual among· the profession in this
community in treating syphilis with tryparsamide to have
an eye examination made prior to the starting of the treatment 7
·
A. Customarily it is not, because the symptoms and other
:findings indicate the necessity for this treatment so strongly
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that treatment is begun without this extra examination. I
should say that in my cases and experience less than five per
cent of the patients treated with tryparsamide are given an
eye consultation or examination by an ophthalopage 323 ~ mologist prior to the beginning· of the use of tryparsamide.
Q. Will you look at the little piece of paper there which,
as I understand, is the diagnosis Dr. Newcomb made of Mr.
Church is 1923, and tell the jury, please, what Dr. Newcomb's
reputation is in this community for being correct in his diagnoses?
A. I consider Dr. Newcomb one of the best diagnosticians
in this community. He has had excellent laboratory equipment and has done general medicine and diagnoses for many
years.
Q. Would· the profession accept his diagnosis of a case of
syphilis without reservation Y
Mr. Parsons: We agree to that.

A. Yes.
Bv Mr. Williams:
~Q. Now, Doctor, what are the main symptoms of cerebro
syphilis?
A. There are many evidences of cerebro syphilis, depending upon the type of involvement that can be determinedsymptoms that are similar to meningitis, sleeping sickness,
convulsions, unconsciousness, and various changes in reflexes
occur more commonly in these cases.
Q. Is there any particular expression characteristic of a
person who has syphilis?
page 324 ~ A. In the late stages of syphilis of the brain
or central nervous system there is a change in the
expression that has been termed a fixed expression or a mask
like expression.
·
Q. What kind of an expression?
A'. As though they had on a mask.
Q. What are the possible results to be expected for a person having cerebro syphilis and either receive inadequate or
no treatment?
A. ,vhat are the results?
Q. Yes. What probably will take place?
A. It is to be expected there will be a very gradual and
slow progression of symptoms ·with the development of the
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so called late stages that are thought of in t~rms of degeneration or loss of functions.
Q. What happens to the patient if he does not receive adequate treatment?
. - A .. The patient may go along for years with no changes
and then suddenly develop some more serious evidence of the
disease, such as insanity, blindness, or sudden heart failure,
or lack of ability to walk.
·

_By Mr. Venable:
Q. Go slower on those thinp:s, Doctor?
A. Yes, sir.
Q. Insanitypage 325 ~ A. Blindness.
Q. Go ahead.
_
A. Sudden heart failure, lack of ability to walk, and others.

By Mr. Williams:
Q. Assuming, Doctor, that the patient, described in the
letter to Dr. Newcomb. was unronscious from that disease
for some thirty-one days, what would. you expect in regard
to any damage done to his brain or optic nerve?
A. Well, you would naturally expect that there would be
rather serious damage.
·
·
Q. Now, what is the optic nerve in relation to the brain?
A. The optic nerve is a part of the brain thatQ. And syphilis is a brain disease?
·
_
A. Syphilis is a disease that can affect the brain or any
part of the body.
Q. Assuming· the patient I refer to went aiong 'after· that
diagnosis was made and recovered consciousness after thirtyone days. He received some thirteen spinal punctures while
unconscious to relieve the spinal pressure, and some three
or four treatments of neosalvarsan; tha:t he went along in
an apparently all right condition ·until sometime in August,
1937, at which time he fell out on the street. In your opinion,
was that patient still suffering from cerebra
· page 326 ~ syphilis at that time?
.
A. In my opinion, he would be suffering from
cerebro syphilis at that time.
Q. And, in your opinion, would it have been properA. Pardon?
Q~ In your opinion, would it have been proper to have
treated him with ·tryparsamide T
A. In my opinion, it would have been.
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Q. Assuming, Doctor, tha.t there was some optic nerve
atrophy caused by the syphilis in 19,23, do you still thirrk it
would be proper t9 give him tryparsamide?

Mr. Venable: I object to that. There is no· evidence here
of that kind. I object to that question.
The Court: I don't know that I caught the question.
·
Mr. Venable: That is based on the theory tli.at some ex~
amin'ation would show eye trouble.
Mr. Williams : I understood the Doctor to say that if he
had syphilis and were unconscious that long, there would be
some involvement that occurred.
.
The Court: I don't understand that there is any evidence
here that there was any impairment of the optic nerve.
Mr. Venable : All the evidence shows there
page 327 ~ was none.
Mr. Williams: I understood Dr. Kimbrough
testified-I might have been wrong-that if he was unconscious that long from cerebro syphilis, the probabilities were
that his optic nerve was infected.
Bv Mr. Williams :
·Q. Is that the correct statement, Doctor?
A. I don't think I specified optic nerve.
Q. Is that your opinion or not?
.
A. I specify that the optic nerve is a part of the brain,
and that if cerebro syphilis caused unconsciousness for thirtyone days, it would he apt to affect any part of the brain rather
seriously.
.
Q. Doctor, the evidence here is that he. received one gram
of tryparsamide on August 20t.b, antl four, I think, o_ther
treatments of tryparsamide. I am taking· his statement, Dr.
Reed's.
·
Mr. Venable: Let's get that clear. That is your theory
based on the Doctor's statement.
Mr. ·wmiams: No, I am taking Mr. Church's statement,
tl1at he was given tryparsamide four times and then his
eyes g·ot down to a pin-point where he could not see a thing.
Mr. Venable: I don't object to it as an improper ques.tion. but he if.; stating· as is proved in this case,
page 328 ~ whereas there is a very serious question as to
whether it is proved in this case. That would
be a question for the jury, what a doctor told another doctor,
wl1ether there were nine treatments instead of four, and he
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is now stating on the theory that that is a correct statement
· .
.
made by Dr. Reed.
Mr. ·Williams: l think you are a little confused. What
I am stating is this: I am taking Mr. Church's testimony
that he received four treatments, or tbre.e, I have forgotten
which, between the 20th of August and the 11th of September-twenty-one days-and on the 11th, when he went to Dr.
Eaton~ his eyes were practically gone except for pin-points.
Mr. Venable: No. Dr. Eaton says that at that time he
could read entirely across the whole card that he gave him.
You are thinkinp; of a later examination.
Mr. vVilliam8: No, I am not, either.

Bv ]\fr. Williams:
·Q. Assuming, Doctor, that the patient received four doseE=
of tryparsamide beginning on August 20th of one gram each
and going up to the 11th of September, which is a periocl
of twenty-one days, at which time his entire vision was gone
and he only had a central vision left due to optic nerve
atrophy. In your opinion, was that optic nerve atrophy
caused by the tryparsamide 1
page 329 ~ A. In my opinion, it would not cause that
change. I might add that having treated many
cases with tryparsamide I have never encountered changes
o'f that type in my own experience.
Q. '\Vell, now, assuming that he did have optic nerve
atrophy, which, in your opinion, would be more probable th~t
it ~ame from, syphilis or came from the tryparsamide?
A. In my mind, it would come most probably from the
syphilis because we see many cases that result from syphilis.'
Q. Now, Doctor, what, in your opinion, would have been
the result of this man's eyesight if he had received no treatment!
A. At any time?
Mr. Venable: You haven't made that complete.
In 1937.

Mr: Williams:

A. What is my opinion Y
, Mr. Venable: If your Honor ploase, I don't think that
can be g·iven unless the statement comes with that which is
undisputed here, that for fourteen years he had no trouble,
had his eyes examined during that time and there was no
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occasion showing that they had been affected by syphilis at
all up to that time. That ought to be put with the question.
He has not given the whole history.
page 330 ~

Note : The last question was read by the Reporter.

A. At any time or in 19371
By Mr. Williams:
Q. If he received no treatment in 1937, what would have
been the result in reg·ard to his eyes f
A. It is my opinion that having stated that the probabilities were so much stronger of his eye condition being due to
syphilis, the eye condition would have developed anyway.
These late changes in the brain and ne1:vous system, or other
parts of the body, come suddenly. Sometimes after a person has had the disease for thirty years they will have suddenly, almost over night, the development of some more serious evidence of disease that would not have been detected on
examination just a short time prior to that.
Q. Doctor, if there was a syphilitic optic nerve atrophy
that was getting worse, in your opinion, would the tryparsamide have been good for that?
A. Whether there was active syphilis accompanied by
atrophy or not, I think tryparsamide would be beneficial.
That would be in accordance with my experience.
Q. Doctor, with this drug, trypa.rsamide, there comes a
folder in regard to having ocular examinations. That folder
also refers to other literature. Is there any difference of
opinion among medical men as to whether or not
page 331 ~ it is proper to g·ive tryparsamide in the face of
a.n ·eye condition or not?
A. In my opinion, many of the authorities on syphilis advocate using extraneous, active, extensive treatment for
syphilis where brain or eyes are involved, and, in that event,
I think that many of the syphilologists would give tryparsamide.
!Ir. "Williams:

Answer Mr. Venable's questio11.
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CROSS EXAMINATION.
By Mr. Parsons:
.
Q. Doctor Kimbrou~;h, you say that the medical profession here and all over the United States has about the same
methods?
A. I should say that in many respects they resemble. There
are so many differences depending on the percentage of general practitioners.
Q. .Some differences of minor detaii, but in general?
A. In general.
. Q. And in general, Doctor, the profession takes note .of
the precautions iu tryparsamide and sulfapyridine, and all
of that stuff, that is put out by the Rockefeller Institute Y
They take note of it. and try to follow it ordinarily, don't
they?
A. Ordinarily, they do, but many, I should say
page 332 ~ the majority, do not stick to the letter.
Q. They don't apply to every individual case,
but_ as a general proposition they observe the precautions
that are sent out and recommended, don't they?
A. In the event of tryparsamide, my expei:ience has -been
that those pre.cautions are used in less than five per cent of
the cases that are handled in-Norfolk and at the Universitv
of Virginia ·and at the clinic in New York where I worked
for some months.
Q. And yet they are generally observed over the country
in similar localities Y
A. I feel that there is an easy chanceQ. Won't you please answer the question, Doctor? In
similar localities all over the country the doctors generally
follow, as a rule, the recommendations as to precautions issued with tryparsamide Merck from the manufacturer Y ·
A. My experience with tryparsamide is that they don't.
Q. Why?
A. Because of the fact that they depend on the subjective
symptoms-that is, the complaint of vision-as being more
important and more valuable than an eye examination.
Q. You mean to say, then, Doctor, that the medical profession puts itself in each instance higher in au--page 333 ~ thority than the institute of medical research,
promoted by the Rockefeller Institute f
A. I would not say that, but I would say that the Institute
probably feels that they have to be overcautious and go
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to a very extreme measure of advice which is not practical.
It is not feasible or practical in, the routine handling of
syphilis of the nervous system to go to these measures, and
in my experience it is not generally done in any plac~s that
I have been present.
Q. And your experience is in the University of Virginia
and in Norfolk?
A. And in New York City.
Q. What hospital in New York City?
A. In the New York Post Graduate Hospital.
Q. Now, Doctor, I may or may not understand you. Do
you mean to say that doctors in this community and those
in the hospital in New York City and at the University o.f
Virginia disregard precautions specifically sent out with the
medicine and requested to be fallowed Y
A. With tryparsamide it is my opinion that it is handled
as I have stated.
Q. And you tell this jury that you call it good pra9tice
not to take the precautions recommended?
A. I do in this' instance because of the fact--Q. Now, youpage 334}

-Mr. Williams: Let· him answer the question,
Mr. Parsons.

Bv Mr. Parsons:
rQ. All right, go ahead.
A. I do in this instance because of the fact that these eye
examinations do not tell you as much in the early stages as
the complaints that the patient might make. It is the experience of syphilologists to ask the patients if they have had any
feeling of being in a fog or smoky atmosphere, or any disturbance of vision. That fact is more valuable to us wlio
are handling these cases than the objective examination, using the instruments that are used by opticians and ophthalomologist and optometrists.
·
Q. Maybe we are getting to the point where we will find
out what we want to know. Mr. Williams: Wait a minute. Why don't you ask the.
question and stop making so many remarks Y
Mr. Parsons: I just want to find out something.

.-
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By Mr. Parsons :
Q. You used the language '' in this instance''. Do you mean
in the instance of Mr. Church Y
A. I mean in the instance of using tryparsamide in th<.~
treatment of syphilis of the brain.
Q. In Mr. Church's instance, you have secured from Dr.
Reed the treatment that was done!
pag·e 335 ~ A. I haven't secured anything from Dr. Reed.
Q. You haven't talked to him 1
A. Here in the courtroom about two minutes with Mr. '\Villiams. That is the only time I have discussed thi.s case with
Dr. Reed.
Q. You have been over with Dr. Reed's representative,
Mr. Williams, in his office, I assume, the facts of this case?
A. 1fr. Williams gave me a few of the past high lights,
I n;iight say. He mentioned the loss of consciousness for
thirty-one days and the symptoms that have taken place in
the past.
Q. And hypothetical questions just like you have been
asked here; is that right?
A. Hypothetical questions, yes.
Q. vVere you told that a man who had nQ eye trouble for
fourteen years prior to the treatment in 1937·Mr. Williams: I object to that unless it was apparent that
he had no eye trouble.
Bv Mr. Parsons:
·Q. That it was apparent that he had no eye trouble!
A. I was told thaU I don't remember.
Q. Were you told that the man had to use his eyes to tl1e
extreme extent of having to scale down and map and place
a piece of steel under a highly :finished machine
page 336 ~ to the point of one-thousandths of an inch five
years prior to his 1937 treatment f
A. I was not told.
Q. You were not then advised that his eyes were so good
that he could do that successfully and without diffi.cultyf
A. As I remember it, I was told thatQ. You were not told anything about that?
A. -that there had been no complai_nts about vision disturbances.
Q. Now, Doctor, this stuff is a very potent and powerful
medicine, isn't it 7
A. Yes, sir.
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Q. And the medical profession here and everywhere else
fully is acquainted with the fact that medicine of this· type
'' can produce powerful beneficial effects when used properly" and "can produce tremendously harmful effects when
used improperly." That is true, isn't itf
A. That is true of any major remedy, I might say.
Q. ''Every drug· that has a powerful remedial action when
used properly_ also has some side effects of a toxic nature
and that these bad effects, unless controlled, may be· worsA
than the cure."
A. I don't agree with that. The disease is so much more
fatal and destructive than even the powerful
page 337 ~ remedies, that I would not agree with that.

Mr. Williams: Let me see that.
Mr.· Parsons: This paper is more for my own informa-

tion.

Bv Mr. Parsons:
..Q. Doctor, this deals with sulfanilamide which is the same
type of medicine that we have here-sulfapyridine and iryparsamide and everything else like it. You disagree with
the statement that I just read?
A. Yes, sir.
Q. However, you won't disagree that it ma.y have very bad
effects, will you?
A. Are you referring· to sulfaniliamide or tryparsamide?
Q. I had doctors on the witness stand who said they both ,
have bad effects.
The Court: Let's limit ourselves to tryparsamide.
By Mr. Parsons:
Q. Will you agree that tryparsamide may have a bad effect if not properly used?
A. I have never seen a bad effect from tryparsamide in
probably between fifty and one hundred patients in which
it has been used.
Q. Properly used, you mean?
A. I said "used".
page 338 ~ Q. You mean properly used or improperly
usecl?
A. I am not an authority to say, excopt that it has been
used in my experience in my clinic and practice on between
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fifty and one hundred patients and I have never seen any
unfavorable effects or results in any case.
Q. You would not think of using it without using· the general precautions other than preliminary eye examinations,
would youY
A. Will you state that over?
Q. I say, you would not, as a doctor well acquainted with
syphilis and medicine, use it without following these general
precautions that are set forth with the exception of the prelh;ninary eye examination, would you?
A. I would use it immediately if I felt that the patient's
disease and brain injury was severe enough for me to want to
control it as quickly as possible.
Q. Doctor, you didn't answer my question.
Mr. Parsons: Will you read the question to him, please1
Mr. Williams: He has answered the question.
Mr. Parsons: I asked him about the continued use of it
after he had started it, whether he would use the precautions
·
generally recommended.
Mr. Williams: I object to the question unless
page 339 ~ it is specific.
Mr. Parsons : I will ask him so there can be no
misunderstanding.
By Mr. Parsons:
Q. Doctor, you are acquainted with the pamphlet that comes
with tryparsamide 1
A. Yes, sir..
Q. You are acquainted with the pamphlets that are sent·
out from time to time by Merck?
A. Yes, sir.
Q. YOU are acquainted with the discussions before the
Norfolk County Medical Society?
A. Yes, sir.
Q. And in your clinic Y
A. Yes, sir.
Q. Now, you say you don't observe the precautions of the
preliminary eye examination, but after you have started and
there develops some. condition of the eyes, you then do follow the precautions set forth in the lit~rature, don't you?
Mr. Williams: "What precautions? ·
Mr. Parsons: He knows what they are.
Mr. Williams: I don't.
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Mr. Parsons: Somebody read them to you six times.
page 340 } By l\tir. Parsons :
Q. What do you do if the eye shows up that it
has had a bad effect f
.A. I give as an intensive treatment as I can in order to
stop the activity of the disease.
Q. Suppose the man had no trouble with his eyes that you
could ascertain, had had no trouble for fourteen years. with
his eyes and never had any before he was treated for syphilis,
and he had been able to read down to one-thousandths of an
inch up until the day the treatment started, and on the second
or third treatment you found an eye trouble had developed
of-the optic nerve, a blurring, as he explained, would you
continue the use or stop it Y
A. If he had recently had other symptoms of nervous disturbance, it is my opinion that I would continue using intensive active treatments.
Q. You base your answer upon something else I didn't ask
you.
'
A. I think you have to do it under this condition because
you are treating a· whole person.
Q. Suppose there are no symptoms of other trouble Y
1

Mr. Williams: I object to that. This man was unconscious
for thirty-one days.
A. You can't treat one separate organ. You can't-treat the
eye without considering the other parts of the
page 341 } body.
,
By Mr. Parsons:
Q. Let's get down to 1937. Forget 1923 for a minute.
Mr. Williams: I don't want to do that.
Mr. Parsons: You can take him back there.
By Mr. Parsons:
Q. Supnose a man has no trouble with his eyes for five years
prior to the starting of the treatment. He had none the day
he started the treatment that was apparent, and he had no
other evidence that indicated there was anything wrong with
his eyes, and you started to treat him- and after two, three,
or four treatments he began to blur and said his eyes hurt
him; would you stop or not?
·
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A. I can't say positively unless I knew other factors, because of the fact thatQ. Would you disregard the instructions in this pamphlet
that come with it that says you should stop immediately¥
This pamphlet here says immediate cessation of the treatment. Would you omit that precaution or disregard iU
A. It depends on the circumstances.
Q. I am giving you a question that doP.sn 't depend on anything.
A. I don't think that question you are giving could be answered honestly by a syphilologist.
page 342 ~ Q. Can't you answer it honestly?
A. I don't mean honestly; I mean accurately,
_
because of the fact we don't treatQ. I ask you whether. or notThe Court: Mr. Parsons, let him get through his answer
and then you can ask him another question.
By Mr. Parsons:
Q. Go ahead, Doctor Y
A. The further answer to that, in my opinion, is that a
syphilologist, handling the case as a whole, might feel that
, it is better to preserve a man's sanity even on the chance
that the results are not going to be perfect. For that reason
he would go ahead and use it, as I do in the more serious
brain cases.
Q. Why don't you go ahead and say that if you think it is
·
going to make him blind you would continue it any wayf
A. I would not say that will make him blind because it prevents blindness in a very high percentage of cases.
Q. Then you totally disagree with the instructions issued
'with the medicine, so much that you would not even attempt
to follow them, would yon T
A. I haven't said that. I would if they applied to the
particular patient that I was treating.
Q. Let's go back to the question of a patientpage 343 } you are on cross examination. I want to find out
what you are g·oing· to say about it-a Tiatient who
has had no trouble with his eyes apparently for five years.
He has been able to read down to one-thousandth of an inch
perfectly with the use of reading glasses. .He has had no
pains in his eyes. He has had no symptoms indicating trouble
with his eyes. If you start to g·ive him treatments and on the
third or fourth treatment he tells you his eyes a re hurting
him and he feels like he can't see good, would you then, with-
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out reference to any other case at all, obey these instructions
or not?
A. I can't answer that without reference to other symptoms
because of the factQ. I don't want any other symptoms.
A. My answer would be one thing if I thought the man had
not.bing wrong with him. It would be an entirely different
thing.
Q. Suppose he has nothing wrong with him, what would
your answer be?
,
A. Suppose he had nothing else wTong with him Y I can't
conceive that would happen, because I would not have started
treating him for syphilis in the first place if he didn't have
syphilis, or strong evidence of syphilis.
Q. Suppose he had no other trouble at all, would you stop
or not?
page 344 ~ A. I would never have started.
Q. Suppose you had started under a mistaken
idea!
A. Well, I don't think 1 can answer, because of the fact
that I can't assume that I would have started without strong
reason for the diagnosis.
Q. Suppose you started with a man who had a Wassermann
test that was negative and for fourteen years he had no intimation of eye trouble or syphilis, would you have stopped
in order to check up and take a test to see what the condition
was?
A. I would not have started.
Mr. Williams: I object to that.
By Mr. Parsons :
Q. You would not have started f
A. If he had had no evidence of syphilis.
Q. For f onrteen years or ten years?
A. If he had had no symptoms of syphilis, no unconsciousness nor past history of syphilis, I would not have started.
•
Q. You a re trying· to g-et another question in that I have
not asked. Suppose for ten years a man had had no trouble
at all. He worked every day, practically. That he was physically able, good eyesight~ didn't use glasses until he got fifty. five years old except to read. His eyes were perpage 345 ~ fectly normal so far as anybody could tell. He
had them examined by an ophthalomologist up at
Hall's. If he had had no troub]e with his eyes and you started
treating him after.you had given him a Wassermann which
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was negative, would you have stopped or taken any precautions at all?
Mr. Williams: May it please the Court, I objoot to that
question unless he gives the undisputed facts, that this man
had cerebro syphilis in 1923 and was unconscious for thirty- one days.
Mr. Parsons: If your Honor please, I am not asking him
about that. I am testing his knowledge with reference to a
certain condition. The Court: Did you say 1923 f
Mr. Parsons: No. I am leaving out '23. I am testing the
knowledge of this doctor.
Mr. Parsons: I am asking about a patient; not this pa- ·
tient, but this patient.
Mr. Parsons: I have him on cross examination to try to
test his attitude.
The Court: I am not criticising that at all.
Mr. Parsons: I am asking about a patient; not his patient.
Mr. Williams: That is irrelevant-about some other patient. We are interested in this case.
The Conrt: I imagine he is jt;tst testing his
pag·e 346 ~ credibility.
Mr. Parsons: Knowledge, with reference to
the evidence already introduced.
Mr. Williams: If I understood correctly, he said if a man
didn't have anything wrong· with him he would not treat
him.
·
Mr. Parsons: I didn't ask him that.
Mr. Venable: Your Honor will realize this witness is certainly not willing to answer questions asked him straight forward a~ to certain thing·s. He goes around to something· else
every time.
The Court : I don't realize anything of the sort.
Mr. Williams: I ask the Court to instruct the jury to disregard Mr. Venable's remark about what this witness has
done. He has answered fairly' and frankly.
Mr. Parsons: I don't know how I can make it any plainer,
so I will abandon that and try something else.

A. I feel your questions have been impossible.
Bv Mr. Parsons:
·Q. To have answered!
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A. In some cases.
Q. I don't know how they can be made plainer. They are
plain enough for me.
,
A. But you can't disassociate the yision from the body as
page 347

~

a~~

-

Q. I am not asking you that. I didn't ask you
anything about that. I asked you about a specific
case and you tie· it up with something else all the time. Let
me ask you this: Tryparsamide does have a specific poisoning in it-arsenic-doesn't it T
A. Yes, sir.
.
Q. And it may give considerable difficulty and cause an
optic atrophy?
A. I never encountered that in my experience.
·
Q. You know that is its reputation in all of the histories of
its use? That is a stated fact!
A. I know there has been a discussion of that, and there
have been controversies about it, but I.know it is not generally
accepted as being a fact.
.,,
Q. Well, the literature that is already in evidence specifically says so. Do you disagree with it?
A. I do because I have never seen specific reference to
tryparsamide being given in an experimental act. Naturally,
I have in such cases as to a guinea-pig, causing optic atrophy.
Q; Why is it the literature says it has a special deleterious
effect on the optic nerve Y
A. I say that is a controversial thing, and the iact that it
is only used in treating syphilis of the brain has led to the
confusion.
page 348 ~ Q. ·Then you disagree with the Rockefeller Institute of Medical Research, don't you?
A. If that is their platform, I do, but I am of the opinion
they g-rant me mi opinion.
Q. You have a right to say your ow~ opinion. I ·am not
objecting to that. I am differentiating between yours and
theirs. You know the Rockefeller Institute hires and employs the best' scientists and medical men in the country to
work on these things?
·
A. Yes. •
Q. And yet you disag-ree with them?
A. Only there are few interpretations of their literature-Q. It is not a matter of interpretation.

Mr. Williams: Let him finish, M~. Parsons. You ask a
witness a question and break in on him before-he can answer1
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By Mr. Parson~:
Q. What did you start to say, Doctod
A. I think that was all.
Q. Doctor, if a man comes to you with symptoms of syphilis,
do you take a Wassermann of him before you do anything!
A. In some cases I do not.
Q. Whyt
page 349 ~ A. Because there are so many symptoms. Some
evidences are much stronger, indicating that a
person has syphilis, than the Wassermann test.
Q. Suppose he has some trouble with his eyes-and that
literature says it might cause trouble with his eyes-don't
you think it would be advisable to have some eye examination!
A. Will you state that again Y
Q. Suppose a man seems to have perfectly good eyesight,
as far as he can tell. He reads all right and works all right
and walks all rig·ht, nothing the matter with his eyes so far
as he knows .. And he has been to see an eye, ear, nose, and
throat specialist for an examination of his nose, and he doesn't
see anything· wrong· with his eyes and he doesn't complain
of that. He didn ,.t examine his eyes as there was no occasion
of eye trouble. He came to you as he had had a fall and
. hurt his nose and it was bleeding. Don't you think it would
be wise to have some eve doctor to examine that fellow to
see what condition his eyes were before you gave him tryparsamide?
A. That depends on what otherQ. There you go depending again.
A. On what other symptoms he had. I don't think I would
go ahead and treat, or decide not to treat, if he came to me
with a pair of good eyes and a supposedly inpage 350 ~ jured nose; unless there was something else, I
would not treat him.
Q. Suppose a man came in 'to you who had been treated
by somebody else fourteen years ago and didn't tell you about
the prior treatment, and he had good eyes, would you ·treat
him for syphilis with tryparsainide without having ·some eye
examination after you took a Wassermann? •
A. I would if I 'knew that he had had inadequate treatment.
Q. I just told you that the man didn't tell you anything
about that.
J\fr. Williams: If your Honor please, he is talking about
some hypothetical case that is not involved.
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By Mr. Parsons:
Q. Doctor, isn't that true: That a man whose eyes are
apparently a~l right, he may have some gradual deterioration
of the tissues of the eyes from a prior syphilitic condition
which had not given him any trouble, it is kind of a dormant
proposition-there is a trace, maybe, of optic difficulty which
you say is probable from the history of this particular man
-would you say that that optic trouble would graduate to
the point that it would make him blind! Would it be over a
course of additional years f
A. It could occur any time between fiv:e and thirty-five
years, in my opinion.
page 351 ~ Q. I didn't ask you that. It starts right away,
doesn't iU
A. It probably does, but it may not give symptoms for
many years.
Q. If he had an optic involvement in 1923, he would have
a gradual deterioration of the tiss,ues of the optic nerve from
·
then onf
A. Possibly, or it may go along for years without activity
and then it may suddenly change.
.
Q. The testimony of Dr. Reed is that it gradually develops.
Is he right or wrong Y
A. It usually gradually develops, though it can't developQ. You mean to say there may be an infection of the optic
nerve from syphilis that doesn'L do anything for fifteen
yearsf
A. It is doing something but not enongh to interfere with
vision.
Q. It spreads to some extent 1
A. Untreated it usually does.
Q. If a man has no trouble in 1937, eyes are perfectly all
right, works, as I have told you, and he doesn't have any
treatment at all, he may go for years without having any
eye trouble and may not f
A. He may or may not.
·
page 352 ~ Q. And it is in view of the nature of this medicine, containing arsenic that has an affinity to
affect the optic nerv.e, if you give it to him you may then
accelerate tl1e condition that exists in the eye and cause activity in that condition, might you notf
. A. That is another controversial subject that one group
of doctors feels it does occur and other group feels it does
not occur.
Q. What do you feel T
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A. I feel that in some cases you can't tell what is happening·, but that the better form of medical practice is to go
ahead and treat to control the activity of the disease.
Q. Doctor, in every question I ask you, you go back to that
form. I will ask you again-if a man had a condition of the
eyes that was dormant, a syphilitic form, it wasn't giving ·
him any trouble, you could determine that by an eye examination, couldn't you?
A. I don't think you could.
Q. You mean to tell me that an eye doctor can't determine
whether a man's eyes are affected 1
A. I don't think he could in the early stages.· I understood
·
you to say this was when it was an insidious thing.
Q. I am talking about in 1937 when the man's eyes were
affected after the third treatment. You could easily determine what the condition was by an eye examinapage 353 r tion, couldn't you?
A. You could determine the condition of the
vision by an examination.
- Q. And there is a distinction-at least, according to some
authorities. There is some evidence here between arsenic
poisoning and syphilitic poisoning of the eye that is discernible by examination, isn't there f
A. I don't know it if there is.
Q. Well, that has been testified to by a neurologist and a
graduate in-optician-I don't know what you call it. You
don't know tha'.U
A. I don't think you could tell the difference.
Q. Well, let's go back for a moment; A man had no trouble
with his eyes. You felt from previous history that he still
had a dormant syphilis and the best thing to do was to give
him this tryparsamide. After the third treatment he developed an eye condition, but at that 'time you could not tell
whether it came from syphilis or the poisoning-that arsenic
that went into the eyeball. What would you do?
A. If I could not tell- ·
Q. Yes.
A, Whether it was syphilis?
, Q. No. We are assuming he had syphilis.
A. If I could not tellpage 354 r Q~ Whether this stuff had promoted and accelerated that eye condition, what would you do?
A. Y am not sure that I exactly understand the question.
Q. It seems simple enough to me.
A. Will you state the question again?
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Q. I will ask you again : If you had a man that you had
determined as having a dormant brain syphilis that w~s inactive and he, apparently, had no trouble with his eyes, and
had not for fourteen years, and even previous to the fourteen years, and you started to give him tryparsamide on account of this dormant brain syphilis, and on the third or
fourth treatment he developed a blurring-a bad eye condition-if you were to determine whether it was caused by tlie
syphilis, or caused by the arsenic poisoning, what would you .
do,
A. I would make further studies as to whether his syphilis
was dormant or not before starting the tryparsamide.
Q. ·we assume you have made all the studies necessary?
.A.. And then if I felt the syphilis was active and he had
been giving· recent symptoms, I would feel that I should continue treatment with the more active remedies.
Q. We have evidence here that this was a dormant syphili~,
that it was giving no trouble.
page 355

~

Mr. ·wmiams: We have evidence that he fell
out.

By Mr. Parsons:
Q. If a nian fell out with a sun-stroke on a hot day, is that
evidence of brain syphilis?
A. With the past history, circumstances regarding his -falling out and for how long, and what other changes he would
show, that would be necessary.
Q. In this particular case it was long enough for somebody
to take him into a gas station -and then he knew everything
that happened. He went on to the hospital and walked back to the street car and went home. Do you call that evidence
of a man who has an active brain syphilis?
. A. Unless .he had some other symptoms that would be determined by an examinationQ. Later?
A. -you couldn't be positive about it. ·
Q. And those examinations are made by the doctor who
is treating him?
A. Yes.
Q. And tha·t includes an examination of the eyes, doesn't
itT
.
A. Not necessarily.
Q. Would not the better practice include an examination of
the eyes?
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A. I think an examination would not be done
page 356 ~ by general physicians. I would not have done it.
Q. Would you send him to an eye doctor 1
A. If I h.ad felt that the syphilis was the primary condition
I would have forgotten the eyes.
Q. I don't seem to be able to get you to answer a direct
question, Doctor. It is entirely possible that the giving of
tryparsamide may affect the optic nerve t
A. It has not been my experience.
Q. I didn't ask you that.
A. I don't, know whether thht is a fact or not. It is a controversial situation.
Q. You will admit that the ge~eral literature and the knowledge of the subject indicates that it would cause damage to
the optic nerve, don't you Y
A. With reservations.
Q. What reservations are there when I am speaking only
of the literature 1
A. The literature does not give conclusive proof. They do
not show any animal experimentation to show thatQ. Doctor, the litera.ture is based upon research of very
high medical men, isn't it?
A. I think so.
Q. And yet you say except with reservations?
A. That particular part of it, I do.
Q. And it is entirely possible, isn't it, Doctor,
page 357 ~ that a man may have an eye condition that is
dormant, and the combination of that condition
together with the tryparsamide ma.y bring about a sudden
condition or accelerated condition that will give him trouble
more quickly?
A. The literature claims that, but it has not been my experience.
Q. You are speaking of your experience and r. am speaking·
of the literature. You don't deny the accuracy of the literature? You say it is just your experience.
l\fr. Williams:· The Doctor has told you the literature is
in conflict with one of the schools. The· literature doesn't
give any proof. It is just giving opinions.
By ]\fr. Parsons:
Q. You don't mean to contradict the literature except from
your own personal knowledge, do you f
A. That is right.
Q.\ Doctor, there are. about 150 pamphlets mentioned in
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that little book. Do you know any of them that say you
should not have an eye examination before treatment and a _
careful examination of the eyes during· treatment 1
A. Do I know of any that say you should not have that?
Mr. Venable: Read the question.
Note : The question was read by the Reporter.
A. Yes.
page 358 ~ By l\tir. Parsons :
Q. Who are they?
A. Well, I think that some of the text booksQ. ·which ones t
A. It is my opinion that John H. Stokes' text book on
syphilologyQ. Have you got it?
A. I have an old edition.
Q. Do you mind bringing it up here? Can I borrow itY
A. I think so.
Q. Any other?
-A. Not knowing the list, I could not answer that at present
without going over the list.
Q. What?
A. I could not answer. that without going over the list. It
might be that some of the articles I am familiar with, but
right off, I don't recall.
The Witness: Your Honor, could I make a correction 7
The Court: Yes.
A. It is my opinion, in that last statement I made, that they
were some of the clinical lectures of Dr. Stokes rather than
a text book.
By Mr. Parsons :
·
Q. Yon don't think it is in his text book?
pag·e 359 ~ A. I am inclined to feel it is not in there, except
by implication.
Q. Anyhow, I would like to see the book if you don't mind
bringing it up.
A. All right, sir.
·
Q. You are acquainted with the American Medical Journal
as it comes out from time to time?
A. Yes, sir.
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Q. Do you know anything about Dr. Leo L. Mayer, Chi-,
cagoY
A. iNot personally.
·
Q. I mean, you know of his writings and reputation T
A. I know that his material is accepted for publication in
the American Medical ,Journal and it is considered accurate
and satisfactory.
Q. Now, isn't it a fact that Dr. Stokes' contention- is that
tryparsamide is contra-indicated when disease of the optic
nerve is present 1
A. I don't know that to be a fact.
Q. You have mentioned Dr. Stokes?
·
.
A. I do know that he has had occasion ·to treat nervous
diseases and syphilis.
Q. I didn't ask you about that. All of you do that, I
reckon.
·
A. Yes.
.
page 360 ~ Q. Don't you know from reading Dr. Stokes'
text that he says that tryparsamide is contra-indicated, that it is ruled ag·ainst when a disease of the optic
nerve is present T
A. I believe that he g·ives exceptions to that statement.
Q. Now, Doctor, I still ask you if you will please answer
the question. Does Dr. Stokes say th~t in his texU
A. I don't know.
Q. Well, if it is reported in the American J ourria1 as a
proper context, would you deny it f
A. No, I would assume it to be correct.
Q. I will ask you to examine this part of the Medical J ournal, and after reading this article, will you say whether you
agree with it or disagree with it Y ''Stokes' contention that
tryparsamide is contra-indicated 'when disease of the optic
nerve is present-' ''
A. That is not the end of the sentence?
Q. That is the end of the sentence so far as Dr. Stokes is
concerned. Doctor, I have not read the other, myself. You
• can say any more after you get through. I just want to kriow
if you agree with Dr. Stokes or not.

The Court: Go ahead and read it, Doctor.
Mr. Venable: Your Honor, be has quoted Dr. Stokes and
we are asking him if agrees· with it.
pag·e 361

~

By Mr. Parsons:
.
Q. Read the next sentence 1f you want to.
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A. This . sentence has in p!l,renthesis ''Not the vascular
·
mechanism". That is one exception.
Q. All right, take that as an exception. Do you, agree with
the exception?
A. With that exception and other exceptions I do agree
with him.
Q. What other exceptions are you talking about 7
A. Moi·e serious involvements of the brain.
Q: How do you determine that f
A. By all of your factors derived from physical examination and history.
Q. Then, at least, you agree with Dr. Stokes in the proposition that tryparsamide is contra-indicated when there is a
disease of the optic nerve present?
A. I agree with the symptoms that he mentioned.
Q. How would you go about finding· out that a man apparently had nothing wrong with the optic nerve without an
examination f
,
A. By the absence of any history of optic disturbance.
Q. Well, Doctor, you are getting right back to your statement in the beginning, that a man who has had neurosyphilis_
-brain syphilis-probably has an infection of
page 362 ~ the (?ptic nerve, .and that it continues for_ years..
.
Dr. Stokes says the use of this medicine is contra-indicated when that is present. If you assume it is present,
.
what do you say abouU
A. I say tryparsamide is not contra-indicated when you
have no subjective symptoms.
Q. But you say you know, as a matter of medical attention,.
that the man did have optic nel'\7'e atrophy present? Now,
Dr. Stokes doesn't use it.
A. That knowledge is. presumed, but Dr. Stokes does treat
cases .where there is other brain activity with tryparsamide.
Q. Well, you are getting almost to the point where you
are going to disagree with Dr. Stokes, are you noU
A. I haven't changed.
Q. I ask you again, if a man had some trouble of the optic
nerve following neurosyphilis in 1923, and you considered it
continued up until 1937 when you looked at him again, do
you agree with Dr. Stokes that you ought not to give· tryparsamide unless with proper precautions?
·
A. It brings back theQ. What?
A. I say that question brings back the whole subject of
treating- the disease of syphilis.
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Q. No, it does no_t, Doctor. It brings only one
question to my mind, as to what you would do,
whether you would follow Dr. Stokes or follow
your own individual acts where a man has got it and you
knew he has got it, whether you would use the ordinary precautions recommended thereafter?
A. Well, you can't know positivelyQ. I withdraw the question, .Doctor.
A. How is that?
Q. In answering Mr. "Williams awhile ago as to whether
tryparsamide was a proper remedy, you said it was for active
syphilis. Did you mean to include dormant syphilis J
A. No, I didn't.
Q. Didn't?
A. However, may I add that syphilis of the nervous system is not quite the same as syphilis where the nervous system is involved, and the matter of dormant is more difficult
to determine if you are dealing with the brain or nervous sys•
tem.
Q. vVell, a man who hasn't got any trouble with what is
inside of him, if it is not giving him any difficulty, it is dormant, isn't it?
A. How is that?
Q. A man who does not have any difficulty arising out of
some bug that is in his body, that bug is laying inactive, that
is dormant, isn't it Y
page 364 ~ A. That is not true, because sometimes it is
dormant up to thirty years and the next timeQ. Well, it is dormant during that thirty years, isn't iU
A. The man the next. day may be violently insane.
page 363

~

Note : An adjournment was taken from 1 :30 to 2 :30.
AFTERNOON SESSION.
Norfolk, Virginia, February 20, 1939.
The court met at the end of the recess.
Present: The same parties as heretofore noted.
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being recalled for further cross examination, testified as follows:
Examined by Mr. Parsons:
Q. Doctor, you mentioned. an exce1Jtion of Di:. StQkes-the
vascular mechanism-what is that?
A. That is the blood vessels. Vascular means the blood
vessels that provide circulation of the blood to any particular
area.
Q. Now, Doctor, do you agree with this statement already
introduced in evidence: ''The more recent opinpage 365 ~ ions expressed in regard to the action of tryparsamide l\ferck on the optic nerve are that the
effect is of an indirect nature, resulting from a stimulation
of the process of the disease itself''?
A. I believe that is true, very temporarily, to a limited
degree, but the contents of that text, if carried furtherQ. I am going further.
A. -would show differently.
Q. I am going· further. So far as I can read, it doesn't
show any difference with me. It is always contra-indicated, .
but you have to use added precautions?
A. Added precautions in what event?
Q. I will read that point to you. "The remedy, however,
has been used in all stages of optic neuritis and may be so
used provided ophthalmologic examinations are made in accordance with the recognized requirements." Do you agree
..
with that?
A. I agree with that with the exception that the accepted
criterion or standard used by most people is the complaint
of the patient rather than the eye examination.
Q. Well, an ophthalmolog-ist is an eye man, isn't he?
A. An ophthalmologist is an eye specialist.
Q. An opthalmic examination is an examination
page 366 ~ by an eye man?
A. That is correct.
Q. An expert in that field?
A. Yes, sir.
0. Then you don't ngTee that they should have a prior exarni.nation even thomrh that is so expressed here?
A. We will ag-rP.e that it is all right, but it is not necessary
and it is not g·encrally done, in my opinion.
Q. If thev do it. it would not create any harm?
A. It would not do anv harm.
Q. The statement goes·· further-"Before treatment is be-
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gun, and weekly or bi-weekly thereafter, as the case may require, the eyes of the patient should be carefully examined
and a determination made of the visual acuity and perimetric
fields." Is that a correct statemenU
A. I don't. agree with that, and it is my opinion that the
majority of men who use tryparsamide do not agree with it.
Q. How do you account for the fact then that the discussion in the American Medical Journal sets forth in general
terms the same subject matter?
Mr. Williams: I don't know whether that is true or not.
Mr. Parsons: I have it right in front of me.
Mr. Williams: Repeat it to the Doctor.
Mr. Parsons: I will get to that in a minute.
page 367 } The Court: I thought we went into that this
morning.
Mr. Parsons: Not on that subject.
By Mr. Parsons:
Q. Then you disagree with the statement which is as follows: '' The preliminary ocular examination is all important
_as visual defects present before treatment, due to syphilis-''
A. Yes, sir, I disagree with that.
Q. You disag-ree with that? Do you agree with the statement heretofore read that is in evidence: ''Optic impairment is not a contra-indication to its use but an indication for
added prooaution"?
.
A. I think that is true. I agree with that.
Q. That added precaution is necessarily some examination
of the eyes, isn't it? _
A. No, sir .. That could be m.erely the complaint of the
patient or the absence of a question as to whether there had
been any visual disturbance, such as fogginess or defects in
vision.
.
Q. This entire text is dealing with ocular disturbance ·and
it deals with added precautions with reference to ocular disturbances. Do you agree with it?
A. I disagree because of the fact that that text is dealing
·
with the treatment of syphilis of the nervous
page 368 } system. and the question of the eyes is secondary..
·
Q. Do yon see the big letters up there~''Ocular
Disturbances''?
A. Yes, sir.
Q. All I have read to you down to there _(pointing) is de-aling· with ocular disturbances?
A. I thoug·ht you were talking about the whole book.
1
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Q. I am talking about ocular disturbances. .Do you disag·ree with everything· I have read Y
A. I granted some ·of it, did I noU
Q. Only that it was not always a contra-indication. I believe you said that was possible. But when I asked you about
added precautions you said it didn't have anything to do
with the eyes, didn't you Y •
.
A. I don't think I said that.
Q. Does it mean you have to ha~e added precautions with
.
reference to the eyes? .
A. Does that mean you liave to observe added precautions
in the use of tryparsamide Y
Q. With reference to the eyes.
A. With reference to the eyes 7
Q. That is what it says. I want to know. what you sa)'.
A. I think that is, generally speaking, correct.
Q. The profession, generally, follows that adpage 369 ~ monition; uses that added precaution!
A. How is thatY
Q. The profession, generally, uses that added precaution Y
A. Except when the evidence. in favor of more intensive
treatment outweighs any discontinuance of treatment.
Q. Well, the discontinuance of the treatm~nt could not do
any harm at the moment if a man is not unconscious and is
able to walk; it would do any harm would it?
A. I think it would in some cas~s a discontinuance of the
·
·
treatment.
Q. Some cases might be terrible and some might not be so
terrible. I am talking about a case where a man is all right '
except for the fact he has a blurring in his eyes. He has,
syphilis but he doe$n't have any trouble with it except in.his
eyes.
A. But, could you say that he is perfectly all right without
a medical examination?
Q. If he walked around all right and was comin~ to your
office, didn't have any trouble except he was .beginning to
have an e~ect upon his eyes, stopping the treatment woukl
not hurt him, would it?
A. If it permitted the disease to progress, it would hurt
him to stop treatment. There are many instances of people
who are walking around practically in good shape
pag·e 370 ~ and they are dead or insane the next minute.
Q. How are you g·oing to know whether it would
hurt the patient when you don't know whether the tryparsamide has the affinity to affect the vision?
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A. That ,~ould entirely depend on the judgment of the attending physician.
Q. It is a matter for the individual man and not for the
profession Y
A. It is a matter for the physician to decide individually.
Q. It would not make any difference what the ·profession
in general thought about it¥
A. It would not, because there are so many exceptions to
the g·eneral rule that cannot be applied to all medical prob·
lems.
Q. Doctor, do you know Dr. Frederick Cordes of San Francisco, or his works f
A. No, sir.
Q. He is quoted in the American Medical Journal?
A. I am not familiar with him.
Q. Do you disagTee with the statemnt that '' There can he
no donbt that the use of tryparsamide carries a certain danger comparable to that encountered in the use of any powerful drug, including arsphenamine.''
A. I disagree with that because that is not
page 371 ~ necessarily true in the treatment of any serious
disease like syphilis.
Q. Do you agree ''That the optic pathways are vulnerable
at times is also conceded"?
A. I believe they are no more vulnerable than anv othe1·
pa.rt of the brain. ·As a matter of fact, the terminology there
would indicate that you are forg·etting the fact that a patient.
has a serious disease that has to be handled.
Q. Well, when symptoms of the eye occur, do you agree that
"One must assume that the patient is sensitive to the drug-"
A. When the symptoms of eye troubleQ. Yes.
A. -develop f I don't think there is any reason for thinkinµ: that as much as for thinking that the disease is still
active.
Q. Woll, either one may be true then; is that right?
A. I am afraid there is an opening- for a misunderstanding.
Q. What is it?
A. Well, the proof that tryparsamide or treatment cause:;,
serious damages is still lacking, in my estimation, whereas,
tl1cre is no lack of proof that a diseased process can cause
the conditions to grow worse.
Q. Well, you want t9 find somebody that you
page 372 ~ can use it on to prove it instead of accepting the
general medical opinion on it, don't you? "
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Mr. Williams: I object to that statement.
Mr. Parsons : I don't believe there is anything· in this article that I am afraid of. I will put it all in evidence.
By Mr. Parsons:
.
Q. Doctor, do ·you agree with the statement that '' Proper
ocular supervision should be instituted for all cases treated,
regardless of the therapeutic agent-''
A. All cases of what f
Q. Tryparsamide.
A. You are talking about the treatment of syphilis f
Q. Yes.
.
A. I don't think so. As a matter of fact, the vast majority of syphilis is treated without ocular consultation.
Q. Do you agree that the cases should be properly supervised by syphilologists and ophthalmolog·ists in order to decrease the incidence of optic atrophy in all types of syphilis
of the central nervous system?
A. I believe there is an advantage in having expert treatment of syphilis of all forms of the nervous system.
Q. Doctor, in the cases treated at the Northwestern University Medical SchoolA. I know of the place by reputation only.
Q. You know they refuse to accept a patient
page 373 ~ with defects in the fields or with a known optic
atrophy?
A. I didn't know that they did.
Q. The statement appears in the American Medical Journal
of November, 1937?
A. It is my opinion that any first grade medical school
ivould accept for treatment diseased conditions of the type.
that you described.
.
Q. This says, ''No patient with defects in the field of known
optic. atrophy was accepted by the Skin Department for
treatment with tryparsamide." Do you think that is a good
practice?
A. I think it is a bad practice, and I think, probably, there
are qualifications to that statement which you have read.
Q. And they say, "If ocular symptoms occurred injection
of the drug was delayed until all symptoms disappeared and
reactions were normal.'' In other words, they wait if they
have optic trouble until that disappears, until they appear
normal. That is the proper treatment, isn't it?
A. Well, a symptom is a complaint.
Q. We will say, when the complaint ceases?
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A. And usually when the complaint is given the doctor
deciding· when and how to continue· treatment is
page 374 ~ a problem for the physician to decide, depending
·
on the individual patient.
Q. Do you know what the article means when it refers to
the Public Health Institute 1 I don't know whether it isA. I don't know either. I am not familiar with that.
Q. Isn't it true that these institutions ordinarily have
ophthalmologists to examine the patients' eyes, contemplating tryparsamide, before they give it Y
.A.. The bigger institutions have an ophthalmologist around,
but the ones that I have worked in have not been called f01·
that service except in very few instances.
Q. Do you know of the Michael Reese Hospital?
A. Yes, sir.
Q. _You agree with the statement that the patients are
sent to the eye clinic for study of the visual fields before the
series of injections are begun Y
A. They might be doing that as a research at that particular institution, but that is not generally done in most institutions.
Q. And "Patients with optic atrophy were rejected for
tryparsamide treatment'' until those cases disappeared. Do
you disagree with thaU
A. I think that is true plus the consideration of the other
disease disturbances that the patient might have
.
·
page 375 ~ at present.
Q. I don't know that I understand that. I
.won't trouble you. Do you agree with the tryparsamirte
Merck pamphlet that when an atrophy appears, it is an indication for immediate cessation of the drug until recovery has
taken place?
A. What was the last part of that?
Q. Cessation of the drug until the eye trouble has disappeared?
A. I don't agree with that because of the fact that many
authorities advocate the use of treatment for that particular
condition.
·
Q. With the precaution?
A. "Eye precaution" is a term that doesn't mean a great
deal in the practice of medicine because precautions are alwavs used in treating diseases.
·
Q. Doctor, if a man came in to you and you took a Wasser-·
mann on him and it showed negative, and tl1ere, apparently,
was some bad field of vision-not blind, but his field was re-
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duced showing ari indication of some optic trouble-with the
Wassermann returning negative, would you agree to give him ·
tryparsamide, knowing· that it has an affinity to affect the
brain and the optic nerve, without having some investigation
made of the condition of his eyes f
page 376

~

Mr. Williams : This question assumes the Doctor knows something which the Doctor says is

not true.
Mr. Venable: He never said it hurt the eyes.
. A. In answer to your question, I would begin treatment"
provided other symptoms were present to ma~ me feel that
we were dealing with a disease of the brain that might be
fatal.
By Mr. Parsons:
Q. I didn't ask you about the other symptoms, Doctor.
A. I answered that I would do it. 'You asked whether I
would or would not do it.
Q. Let's leave out the symptoms f ot a moment, will you
please?
·
A. All right.
Q. That question I asked you is not difficult, I don't think.
Do you understand it without the other symptoms?
A. I understand that it is impossible to treat a part of a
person or to treat any serious killing disease without giving· due consideration to all parts of the body and all diseased
processes.
.
Q. Let's go back and see if we can't simplify this. A mau
· came to you with a reduced field of vision and you suspicioned
that he had syphilis. You took a Wassermann test and it
returned negative. There was no need for impage 377 ~ mediate, haste in g~ving the treatment. You
thought, however, that possibly he, should have
it. Wouldn't you go ahead and have his eyes examined and
find out what was the matter with him before you treated
hi m.'
A. I would do that after I had acquired other symptoms
present---other brain disturbance-I would do that. You
have got to consider all of the things present in a person with
a serious disease before you treat him.
Q. You just want to add something to my questions.
A. It is not possible to answer with any accuracy a· ques-
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tion that considers only a part of a problem that a doctor is
confronted with in treating a serious disease.
Q. Doctor, is it difficult to understand the question of wh.a..t
you would do if a man came into yon with a reduced field of
vision, you took a Wassermann, presumably, it showed neg·ative, there was no haste, and yet you think he needed the
treatment? Don't you think it would be wise to find out the
condition of the eyes before proceeding when there is no
need of haste 1
A. It is simple, but I have replied a number of times that
a capable physician could not jump in and treat a patient
without finding out other things than the facts you ha.ve
g·iven.
Q. Isn't pne of those further things to · find out what is
the matter with his eyes?
page 378 ~ A. That may be one per cent of the things you
need to find out before you begin treatment. Yon
would not start any treatment until you had found outQ. One of the things you would do then would be to examii1e
the eyesY
A. That is likely. I would do that along with the others.
Q. That is all right. Now, Doctor, the statement was made
in the pamphlet on page 16-' 'Visual disturbances may follow the use of tryparsamide and, unless the drug is withdrawn, leads to optic atrophy." What about that?
A. That is an incomplete statement and involves technicalities that make it so that my authority on it could not have
any significance unless it included the other things that are
given for consideration.
Q. All right, I will add what is after that. "Therefore,
although it is not essential, it is g·ood practice to have competent eye examinations before giving trypa.rsamide and
whenever indicated during treatment.''
A. I agTee that, theoretically, it is good practice, but in the
every-day, g·eneral run of practice and vast majority, it is
not feasible.
Q. You mean that although it is good practice?
A. Theoreticallv.
.
Q. And it would not do any harm if the medipage 379 ~ cal profession disregarded it?
A. They do because it is not feasible and other
thing·s are more important.
.
Q. ·why isn't it feasible to have a man's eyes examined?
. A. In treating syphilis it is less valuable than the complaint
of the patient.
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Q. I didn't ask you that. I asked you why it should be
considered not feasible to have a man's eyes examined Y
A. My understanding of the word ''feasible'' is that it is a
commonly useful, generally done practice.
Q. That is not-go ahead, have it your way. Why would
it be unreasonable to follow out what is theoretically good
practice in having· a man ,.s eyes examined 7
A. Because it is a complicated procedure of less value than
the. complaint of the patient.
Q. What is complicated in having a man's eyes examinedf
A. It gives less information than asking a man a ques ..

tion.
Q. The ordinary optician or the. ordinary eye docto.r can
examine a man's .eyes in a very few minutes, can't he? ·
A. He is apt not to do it thoroughly if he does.
Q. WhaU
A. He is apt not to do it thoroughly if he does.
·
Q. Suppose it takes an hour, what is unreapage 380 ~ sonable about that?
A. It is unreasonable because of the fact when
you get it done from the standpoint of treating syphilis, it
has very little value.
Q. Well. you admit it has some value, don't you!
A. All investigations of ill people have some value.
Q. Well, if it has some value, why don't you do it?
A. I didn't a.gree that it was not unreasonable to have it
done.
Q. You think it unrP.asonable?
A. I think it is not reasonable because it is not practicable.
Q.. Well, I still don't quite understand why it is not practicable to send a man down to have his eyes examined.
A. It is not practicable because it gives you less information than asking· a question of a patient.
Q. Do you mean to tell me that you can ask a man whether
he has atrophy of the optic nerve and he will know?
A. You can ask him if he has disturbances of vision and
that will let you, as a syphilologist, know more about continuing or stopping· his treatments than an eye examination.
Q. Doctor, as a matter of fact, on occasions a
page 381 ~ man mig·ht come into your office with a disturbed
stomach, and that mig·ht affoct his eyes. He·
might have a bad vision temporarily without having any optic
involvement. might he not Y
A. I think so.

'

240

Supreme Court of Appeals of Virginia.

Dr. Raymond B. Kimbrough.
Q. Then your asking the question would not. determine
much of anything, would itY
A. It does in syphilis.
Q. Well, a man may have eyes that a.re blurred and he is
seeing stars in front of him-little specks-and he doesn't
have a sign of syphilis. He might have that, might he not?
A. Unless he has syphilis I would not be qualified to give
an expert opinion as to the factors of eye examintion or asking questions.
·
Q. Isn't it true, Doctor, that the only way you can determine whether a man has an -optic atrophy or an involvement of the optic nerve is to have some qualified man to examine him!
A. The only way to tell whether there is an optic atrophy
.would be to have an examination.
Mr. Parsons: That is all, Doctor.
RE-DIRECT EXAMINATION.
By Mr. Williams : .
>
Q. Doctor, how many doses · of tryparsamide
page 382 ~ do you give a patient through a course of treatment?
A. Usually ten or twelve, then an interruption, and a return of ten or twelve more a few weeks later. In some instances I have given more than fiftv doses to the same individual.
'Q. What size doses Y
A. Two of t.hre grams. I have given three grams in large
numbers of instances.
Q. Doctor, you have been cross-examined at length in connection with an article appearing in the November, 1937, issue of the American Medical Journal written by a man named
Leo L. Mayer, M. D. I am going to ask you to read to the
jury that gentleman's conclusions, Nos. 3 and 4.
Mr. Parsons: If he is going to do that, I will ask for the
introduction entirely. If he is going to read the conclusions
I want the entire article to go in the evi<I:ence.
Note : The two papers were introduced in evidence as
Plaintiff's Exhibit 17.
A. '~3. Of patients treated with tryparsamide, the per-
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centage of those benefited 130 far as the optic nerve is concerned is far greater than the percentage of those in whom
damag·e may occur.
''4. Patients with optic atrophy due to syphilis should
have the advantage of the use of tryparsamide
page 383 } when the drug is indicated."
Bv Mr. Williams:
MQ. Do you agree with those opinions of Dr. Mayerf
A. Yes, I agree with that.
Q. I wish to read you another little statement.
Mr. Venable: What date are you reading from nowY
Mr. Williams: I am reading from the November 27, 1937,
issue of the .American Medical Journal.

Bv Mr. Williams:
·Q. '' If trypa.rsa.rnide is of value in arresting active syphilis
of the central nervous system it should also be of value
in arresting active inflammation of the r_etina, choroid or
- optic nerve, and the presence of the latter should be no
contra-indication to its use." Do you agree with that statement by Dr. Lillie of Philadelphia?
A. Yes, I agree with that.
Q. In other words, Doctor, that is a discussion of the two
schools of thought as to whether or notA. In my opinion, that article gives the consideration from
all angles of a controversial problem.
Mr. Williams: That is all.

RE-CR.OSS EXAMINATION.

Bv Mr. Pa1·sons:
·
Q. Doctor, this thing about the dosage, you
, page ·384 } say you give three grains sometimes?
A. Grams.
Q. Tlia t is a lot less than g·rains 7
A. Lots more; about fifteen times as much.
Q. Thank you. I didn't know. '' The dose of tryparsa:..
mide Merck for adults is from 1.0 to 3.0 grams according to
the indications in individual patients. In general, the dose . ·
should not exceed a maximum of 0.04_ to 0.05 grams per kil~
of body weight and usually should not be repeated at intervals
of less than one week.'' Is that .about right?

":.i.:i
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A. That is about right.
Q. That is the way you determine the doses?
A. It is not. necessary to go through that calculation, because of the fact we know that amount is the amount that a
150-pound man will get when he gets the three grams dose ..
Q. Doctor, you have approved of Dr. Lillie's statement on
the same page I am reading from. I will read you another
statement of Dr. Lillie. '' Proper ocular supervision should
be instituted for all cases treated, regardless of the therapeutic agent-" Do you agree with thaU
A. I agree with that theoretically.
Q. And Dr. Lillie further says, '' Apparently-''
Mr. Williams: That whole paper is now in evidence.
page 385 ~ By Mr. Parsons:
Q. Do you agTee with everything Dr. Lillie
says?
A. I agree with that as being theoretically valuable, but
when it comes down to the practical application of it, then
I think that that is not-Q. You have read all of this article, haven't you, Doctor f
A. No, I haven't.
Q. Dr. Lillie's observation here further says-it is all in
evidence. I will get it later in rebuttal. I want to call your
attention to. some conclusions.

'' Of patients treated with tryparsamide, the percentage
of those benefitting so far as the optic nerve is concerned is
far great.er than the percentage of those in whom damage
may occur.
''Patients with optic atrophy due to syphilis should have
the advantage of the use of tryparsamide when the drug is
indicated. ''
A. The use of tryparsamide when the drug is indicated;
. quite right .
. Q. However, that is subject to this: "Severe objective
signs of damage to the optic nerve occur infrequently with
reasonable ocular control.'' That is right, isn't it Y
A. Is that a conclusion!
Q. That is what it says here.
page 386 ~ A. Yes.
Q. That is correct ..
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A. Correct.
Q. That can't ·mean but one thing, that you should watch
the eyes; is that correct?
A. Yes.
Q. Now, Doctor, these patients that you have treated in
the last six months, of course, you have had them prior to
that in the clinic, have you not?
A. Yes, sir.
Q. And those patients come to the clinic as non-pay patients?
A. Yes, or minimum fees of fifty cents of twenty-five.
Q. They are unable to pay for a treatment? ·You take a
chance on going ahead with them without the eye examination?
A. We don't consider it taking a chance when we consider
the factors involved and we are giving them the benefit of
the best care, and the same holds true in my own office, my
private practice.
Q. If a man comes in and you treat him and on about the
fourth or fifth treatment he says he can't see except in a
direct line, that his ,field of vision is practically gone, would
you continue right on without taking any pre·
pa.ge 387 ~ cautions?
,
A. It depends on many other factors as to
wbether I change to some more active treatment or some other
.type of treatment.
Q. Doctor, in this case-you know the history of it by now,
I assume-when a man complained after the third or fourth
treatment, I believe it is-Mr. Williams suggested tl1e fourth
and somebody else said the second-after the second, third,
or fourth treatment, the man said his eyes were bothering
him-you know all the rest of the story-what would you
have donef
A. I may or may not have changed treatmeJ!t, depending
on whatever other conditions were present or absent.
Q. You know all of the conditions now, don't you Y
A. I have neyer examined the patient.
Q. You have been told all about him?
A. I think not. A thorough examination would takeQ. They didn't tell you all of the story then Y All right;
I won't take time to tell it now.
Mr. Parsons: That is all.
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DR. A. A. BURKE,
a witness on behalf of the defendant, being :first
duly sworn, testified as follows :
·

Examined by Mr. Williams :
Q. Doctor, will you tell the jury, please, your name?
A. Dr. A. A. Burke.
Q. What branch of medicine do you specialize in?
A. Eye, ear, nose and throat.
Q. Where did you receive your education?
A. Medical College of Virginia, St. Vincent's Hospital, and
the Brooklyn Eye and Ea.r Hospital in New York.
Q. How long have you been practicing your profession Y
A. 25 years.
Q. Have you made any particular study as to the effect
of syphilis on the optic nerve Y
A. I had a chance to observe it for 25 years-or 27 years,
because I had two years in New York ; 27 years.
Q. Assuming a man has cerebro syphilis in 1923, that he
was unconscious for 31 days, he received about thirteen spinal
punctures to relieve the pressure in the spinal £Ord, and
four or five treatments at that time of 606, that he received
no further treatment until August, 1937, that during that
time he apparently could see all right, got along· perfectly,
that after three treatments of one g-ram each there was a
blurring, and on the 11th of September there was
page 389 ~ a blurring of the vision and he went to Dr. Eaton
who was an optomologist, I reckon you would call
it.
A. Optometrist.
Q. And that his fields were so small that he could take
them.with a white card and register practically 5 over 10 in
the ri.ght eye and 5 over 5 in the left eye, which is practically
what we call central vision, that it developed that was caused
from optic nerve atrophy; in your opinion, was that optic
nervP. atrophy. caused from the syphilis _or from giving of
the tryparsam1de?
·
A. Well. you say he was unconscious for 31 or 21 days Y
Q. 31 days?
A. Going back from that standpoint, naturally, assuming
that one did have a syphilitic involvement of the brain,
naturally, there is bound to be· some brain impairment, and
the optic nerve being a part of the brain, from my experience
and observation and reading, naturally. we know that a certain percentage, the opinion of some being 25 t.o 35 per cent,
will result in an atrophy, a syphilitic atrophy. A.bout the
1
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tryparsamide, whether that or the syphilis caused, I can't say
right offhand which caused it.
Q. Will you give us your best judgment as to what caused
it from that history 1
· page 390 } A. From that history, I would assume, in my
opinion. I should feel that there was a syphilitic
atrophy of the optic nerve.
.
Q. Will you tell the jury, please, your reason for that
opinion 7
A. Well, as I said, knowing that-dealing with eye work
-you have got an atrophy of the optic nerve, right away we
think of syphilis anyway as the primary cause, and when
a case comes in, right away we assume that it is an atrophy,
· of course, taking into consideration your history, whether the
Wasserman is negative or whether the spinal fluid is ne~ative or not. That is what the preponderance of the opimon
is, barring some injury or a brain tumor. Now, our minds
are concentrated on an atrophy of syphilitic origin, because,
as I said, naturally the optic nerve is a part of the brain.
Deg·eneration of your optic atrophy, as a rule, doesn't come
on quickly. It will come on in three or four months or years
afterwards. As a rule. it comes on years after your 41.jections, or years after your-approximately, say, fifteen or
twenty years after a diagnosis of cerebro syphilis has -been
made. That is the natural consequence of neuro-syphilis or
syphilis of the brain.
By Mr~ Venable:
Q. Doctor, would you mind speaking a little louder?
A. All right, sir.

pa_g·e 391

~

By Mr. Williams :
Q. Is there anything unusual, Doctor, in the·
fact that be was apparently getting around all right clnring
that fifteen years Y
.,.~. No.
Q. Will you explain to the jury, please, just in layman's
lan~uage why it is that although a mah would have optic
nerve atropby, he would not know it if he has itf
.
A. In this particular case, that is not a complete atrophy.
This iR what we term a partial atrophy. Before we go further, then, in the letter that I have here that I wrote you
and Mr. Venable, the vision in the right eye is 20. I am
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speaking of central vision. I will tell you more about the
other in a moment. 20 is here. In his right eye he can see
30

this by looking directly in front of him, but with his left eye
he see!) this, ·which is 20. Now, no doubt, I suppose you have
100

had some knowlP.dge about the peripheral vision, and that
in his eyes is limited. In other words, Jie has a partial atrophy,
getting back to that question. I wanted to get this part
straiµ;ht. I think I wrote that he had an atrophy of the optic
nerve when it should have been partial atrophy.
Now~ you asked me in the layman's language to explain
what?
page 392 ~ Q. Explain your statement why it is that a
man can go around in fifteen years and apparently
have no difficulty in reading at all and he had optic nerve
atrophy that -was progTessing Y
A. That is possible.. Most authoritiP.s will tell you-the.
best way I have of illustrating it would be of a rat gnawing
at a piece of rope, going on and going on until all of .a sudden it snaps. The same way with atrophy; it gradually takes
place in degeneration; gradually takes place until it reaches
a certain stage and then it is possible for this vision to become impaired very, very suddenly, and it is possible for
many patients to go around and not realize they have a beginning· atrophy, on the same ~asis we are surprised at the
number of people who have only partial vision in one eye at
the age of 20, 25, 30, or 35, and don't realize it until they
close one eye and then close the other. That is quite possible
and that h; the way it does progress. Sometimes, it progresses quickly; as a rule. slowly.
Q. In this case, it is apparent that the vision in the right
eye is a great deal b~tter. than the vision in the left eye!
A. Yes, the left eye is the worst. On February 3, 1939, I
examined him.
Q. Is there anything about that that makes
page 39.p ~ you ar.rive at the opinion that it was. syphilis that
caused it rather than anything else 1
A. The only thing is that I said the authorities state the
left eye will get worse faster than the right, and they give
no explanation for it and I don't know why. It might be
a coincidence in this case. It may be purely coincidence. But
following the authorities, they do state the left.
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Q. Whfm they make that statement, do they make it in regard to whatt
A. To the atrophy of the optic nerve due to syphilis.
Q. Due to syphilis¥
A. Why, I don't know, and they give no explanation for it.
Q. Is there any way that a person can look into an eye
and tell whether the optic nerve atrophy was caused by one
thing or another thing?
A. You can't possibly do that.
Q. You have to reach your conclusions by the history?
A. By the history and the other physical findings in the
physical examination.
Q. In your opinion, as an eye man, is tryparsamide dangerous to the optic nerve 7
A. I think, in view of the fact of two schools of thought,
it has to be used with caution~ but the preponderpage 394 ~ auce of evidence that I have is that eve:ri though
you have atrophy of the optic nerve, that it should
be used, and tryparsamide, even in the face of the atrophy,.
has cured a number of cases that they feel would have become
blind, these eyes having been saved because of the use of
tryparsamid. In other words, feeling that you have a drastic
condition which untreated is going on progTessively and will
result in blindness-and undoubtedly, it will-the perpon~
derance of the opinion has been that it should be used, g·iving the patient the benefit of the drug.
Q. In your opinion, Doctor, if this gentleman had not had
the treatment in 1937, what would have been the condition
of his eyes at the present time?

Mr. Venable: Now, your Honor, this gentleman only examined this man and be only got a partial histo1~y of what
happened. I don't think he would be able to answer it unless he made it on the basis that Dr. Reed told him about it.
Mr. Williams: I am makinp: it on the basis of the undispufa~d evidence that he had syphilis in 1923. I said in the beginning of the examination that he was unconscious for 31
days and he fell out.
The Court: I wi]l overrule the objection.
Mr. Venable: ,ve save the point, your Honor.
A. Assuming. that he did have syphilis, and in
knowing, as I said, from observation and from
dealin~· with eye work for a number of years, we
do expect that 35 per cent_ of them are going on to atrophy,

page 395

~
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-anyway. We pretty well figure on somewhere in the neighborhood of 75 to even more-75 per cent untreated. If they
are treated-may I divert for just. a minute? I have one
case that I_ saw 23 years ago and she has been treated. She
still has a partial atrophy, but it has not progressed. I understand she is getting along quite well. That is a case that
has been treated by five or six doctors in the city. So, un- '
treated for neuro-syphilis, we expect anything to happen.
, By Mr. Williams:
Q. Do you think that the man Gould see better than he
sees now if he had not been given that treatment, or worsef

Mr. Venable: Your Honor, I think that is hearsay. He
hasn't all the.facts. If Mr. Williams savs on what Dr. Reed
has told him, then, I won't object to any· answer on the basis
that Dr. Reed told him.
Mr. Williams: Why do you think I set- out all those facts
a minute ago? Is there any serious conflict in the fact tnat he
had syphilis in 1923, that for 31 days he was unconsious and
was treated with neosalvarsan and had some spinal punctures,
and had no further treatment in '371
Mr. Parsons: We are talking about the conpage 396 ~ flict in what Dr. Reed said happened and what the
- plaintiff says happened.
By Mr. Williams:
Q. The question is, with that history, in your opinion, if
he had not had that treatment what would be the condition
of hi~ eyes today T
A. My opinion is that. undoubtedly, the tryparsamide has
checked a·possible progressive atrophy which would have
gone over and resulted in complete blindness.
Q. In other words, the tryparsamide, in your opinion, did
- him good?
A. I think so.
Mr. Williams: Am:;wer Mr. Venable 's questions.

CROSS EXAMINATION.

By Mr. Venable:
Q. Now, Doctor, you made a statement in the beginning
in which you said that you could not tell wbethe! the man's
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atrophy was caused by the t.ryparsamide or caused by syphilis.
Didn't you make that statement T
A. Sure. You mean here awhile ago T
Q. Yes.
·
A. Or do you mean in the office t
Q. Right here.
.
A. No. I didn't. He tu~ked me could I look in .
page 397 ~ his eyes and tell whether it was due to arsenic or
not.
· Q. The statement is there and it speaks for itself. Didn't
you say to the jury that you could not tell whether the
atrophy was caused by the arsenic or whether it was caused
by syphilis ?
A. That is true, too, yes.
.
Q. That is what I say. Then all that you were talking
about here are some theories Y
A. -In other words, you have to arrive at the diagnosis
by taking facts into consideration.
Q. You said also that 75 per cent of the people who have
syphilis don't have the treatment?
A. No, I did~ 't.
Q. What did you say about that?
A. I said that when you have an atrophy of t4_e optic nerve
- that 75 per cent of those that are treated are inadequately
treatP.d: You are g·oing to have a certain percentage under
good treatment, but in untreated syphilis I say you will undoubtedly have 75 per cent. '
That iR all right. Now, the thing that I would like to
~:et clear in my mind is this: If you understood that this
man was standing on a hot street in August and he had been
going around town that morning, a.nd was waiting for a street
car and fainted, or be said he was overcome with the heat,
which was for a few seconds, and someone picked
page 398 } him up and walked him il~.to a station and his
nose was bleeding; that coupled with the fact that.
about fifteen years before he had been unconscious, say, for
thirty days, would that be enough without making any further examination to go ahead and shoot tryparsamide into
the man f
.

o~

l\Ir. Williams: May it please the Court, Mr. Venable has
left out the most important thing, as I see it, in the situation;
that is, that Dr. Newcomb on the spinal puncture and other
things diagnosed it as being cerebro syphilis.
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By Mr. Venable:
Q. Just because a man faints on the street,. does that me&n
that you have ·g·ot to shoot tryparsamidc into him without
taking any precautions at all, either to have his serum examined or to have his ocular condition examined f
A. I think if he had been a new patient of mine, had just
come in, I would not have ·given tryparsamide, but had I
treated someone for syphilis five, ten, or fifteen years ago,
when they come in my office I still treat them for syphilis.
Q. Of course, you mig·ht determine it later, but you would
have, at least, a W assennan made of his serum to see if he
still had it Y
A . .As I said, a new patientpage 399 ~ Q. If it had been an old onef
A. I don't think I· would have gi VP.n him tha
tryparsamide that day, but if he still had some other symptomsQ. I am taking· for gTanted tllat a man who is perfectly
conscious after fainting in the street, walks over and goes:
into a Rta.tion. sits down a while and goes back to have his
nose treated at the hospital, walks on the street, catches
the car and goes home, just the fact that he has fallen and
fainted, and the fact that you arc of the opinion that he had
syphilis fifteen years before, the fact that he had not missed
a day's work in that time, had not been sick during that time,
was active, had every tooth in his head, because he fell down
you would not feel like you ought to pick that man up and
shoot tryparsamide into him without making some examination f
A. No, I would certainly get some l1istory.
Q. That is wI1at I tl10ug-ht; that is just wl1at I thougllt ..
Now, after you commenced giving I1im this treatment-after,
you say, the third treatment-tllis man would say, ''Doctor..
this fa affecting· my eyes. They are getting in bad shape.
I can't read. I can I1ardly see." Would you say to him
"They will clear up as soon as I finish my treatments,,., and
go on and g·ive him mo·re treatments of tryparsamide, seven
on top of that f
A. I think possibly a year or two ago I would
page 400 ~ not, but today I would stiil continue with it.
Q. You would not at tlmt time f
A. No. Two or th1·ee years a.go I would not. If you want,
I will give you my reasons.
Q. I want to get at this: There has been development in
the treatment of all these troubles in clrugs, hasn't there?
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A. Of what?
Q. Any of these. drugs?
A. Treatment of diseases, you mean?
Q. Y-es.
. A. There is always progress.
.
Q. There has been an article introduced here that was ·published in 1937, and right along with the medicine comes n
thing that is up to date. If all of those doctors say that it
is important that ocularMr. Williams: I object to this.
This is a statement and argument.

This is not a question.

Bv Mr. Venable:
·Q. If all of those doctors say that it is important that ocular
examinations are essential before the beginning of tryparsamide treatment and that they become very important when a
complaint is made of visual disturbance during treatment,
that wa5, the condition of the medical opinion
page 401 ~ throug·hout the country at that time, wasn't itT
A. How long ago 7
Q. 1937, when this treatment was made.
Mr. Parsons : A year and a half ago.
A. All of the authorities don't state that and all of them
don't agree on that.
By Mr. Venable:
Q. What say?
.
A. All of the authorities don't .state that and all of them
don't agree on that.
Q. Would you name me one authority and bring it here who
says you must not have ocular examination when a man complains of his vision Y
Mr. Parsons: We are talking about 1937.
By Mr. Venable:
Q. One that was given in 1937?
A. What we are after are scientific facts.
Q. I am after what a doctor would have done in 1937 under
the knowledge then?
A. Well, I don't know what the rest of them would have
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done. I know there is a pamphlet that comes out and they
tell you to take the visual field.
Q. What is that?
,
A. That is, you asked me if I could bring you some authorities, and I was going to show you some authority.
Q. I would like to have some bnok that says a
page 402 ~ visual examination is not important in the treatment with tryparsamide. -I have not been able
to find one yet.
A. "Church and Peterson Nervous and-"
Mr. Parsons: When was that T
A. This was about 1926.

By Mr. Venable:
Q. Where can I get that, Doctor?
A. This is just a notation.
Q. Wbat?.
A. This is a notation that I wrote down by myself.
Q. That is something-you have written down?
A. No, it is copied from a book___.:Church and Peterson.
Q. There is a lot that goes along with this in Church and
Peterson's ,book?
A. I copied the whole thing there relating to the eye.
Q. We have had some things read here, abstracts from a
book. Have you g·ot Church and Peterson's book?
A. I certainly have. I will be delig·hted to bring it to you.
Q. This is ''Nervous and mental diseases''?
. A. That is right.
~ Q. Is this the case referred to of optic atrophy and syphilis,
treating with tryparsamide ?,
p~ge 403}
A. No.
.
Mr. Venable: I object to it. We are trying a case here of
tryparsamide treatments.
A. That is a syphilitic optic atropl1y.
Bv Mr. Venable:
·Q. Now, Doctor, you will notice in the little folder that
g-oes here that they invite you to write to them at the medical
department of the manufacturer for any additional information that you. want. W onld yon consider the statement from
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the Medical Director as one that would gather up a good d~al
of information that would be of importance?
·
A. Yes, I would consider that they would gather it up.
Q. Suppose I can show you that this comes from Dr. Carl
E. Morrison of the Medical Department of Merck & Company?
.A. Yes.
Mr. Williams : May it please the Court, I wish to note
an exception to anything he might read from, some letter
that somebody might have ~ritten him.
The Court: Is that a part of that statement?
Mr. Parsons: That is not, if your Honor please, from
any medical journal. This is a statement from another doc·
tor.
.The Court: It may be that that is over that objection;
otherwise, if it is standard, it is all right.
page 404 } ,By Mr. Venable:
Q. If an ocular disturbance of a serious nature occurs during the treatment of tryparsamide, the ordinary physician who is treating that case ·":ould be exercising proper ca.re if he referred that matter to an oculist to
determine what, if possible, was the cause and what shonl<;l
be done about iU You have had cases of that kind referred
to you, haven't you Y
A. No, sir nobody has ever referred them to me. The_y
may refer them but I haven't gotten any.
.
Q. Would there be anything improper in seeking light from
an oculist? Supposing it was true that this man complained
on the third treatment and five days later he had to get somebody to bring him up there. From that time on he had somebody to bring- him because he could not go across the street.
His side vision was such tl1at he could not make it. Wouldn't
you think it necessary in that time to have an oculist before
you continued giving him the treatment?
A. That would be the natural thing to do if he had any
symptoms of which he stated he complained, to stop the
medicine temporarily and to have somebody see him-some
oculist.
Q. You don't treat syphilis, yourself?
.A. Yes, indeed.
page 405 } Q. You doT
A. Yes, I treat the atrophies, syphilitic neuritis, syphilitic throats.
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Q. Would you say, then, that the development of a contra.cted vision is a contra-indication for the further administration of tryparsamide when a condition has developed
as I have just described?
A. As I said, it should be stopped within thirty days, anyway.
Q. vVould you agree that the drug should be discontinued
permanently if complications develop during the course of
the treatment?
A. No. I should say that it should be continued.
Q. After thirty days rest?
A. In other words, it should go on because, as I said a
'while ago, the preponderance of opinion is of the authorities
that I have read,-and I have read numerous ones-that in
spite of your atrophy and in spite of these visual contractions,
you are dealing with a drastic condition that which without treatment would give more trouble than with treatment.
Q. You say it should be stopped for thirty days?
A. About tl1irty days.
'
Q. Is tha.t in order to let the e:ffects wear off
page 406 ~ before further exagg·erated condition with the
tryparsamide f
A. You see, ordinarily, getting scientific, we don't consider that tryparsamidc has any actual effect on the nerve
itself. It, more or less, as you give these arsenicals, lets certain toxins loose in the system and gives them a chance to
wear away, and then you repeat your medicim.~. I know there
are two schools of thought on that.
Q. Then, as I understand, according to the last hypothetical question I asked you, if that should be true-of course,
you are not passing on the truth of this-thirty days cessation at least would be indicated?
A. Yes.
Q. And in the meantime if a. man's wasn't an oculist, himself, he would consult an oculist?
A. That would be the logical procedure, yes.
Q. I thought so.

Mr. Venable: That is all.
Mr. Williams: That is all, Doctor.
Mr. Williams: I think tbat will be all of the evidence tllat
we will put on.
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Note : Thereupon an adjournment was taken until 10 :00
o'clock the following morning, February 21, 1939.
·
page 407 ~

MORNING SESSION.

Norfolk, Virg·inia, ,F·ebruary 21, 1939.
The Court met at 10 :00 A. M.
Present: Same parties as heretofore noted.
Mr. Williams: Your Honor, we rest.
MRS. tT • .STANDISH CLARK,
a witness on behalf of the plaintiff in rebuttal, testified as
follows:
·
·Examined by Mr. Venable:
Q. What is your full name, l\frs. Clark?
A. Mrs. .T, Standish Clark.
Q. Where do you live, Mrs. Clark?
A. 201 Cape View Avenue.
Q. Did you know Mr. and Mrs. Albert Church?
·A. Quite well.
:.
Q. You are a neighbor of theirs?
A. N eig·hbor and friend.
Q. Vv ere you on very friendly terms with both of them 7
A. Yes, friendly terms.
Q. It has been stated hereMr. Williams: Counsel is
in evidence. He
page 408 ~ very purpose of
Mr. Venable:

repeating what has been stated
excluded the witnesses for the
not knowing what was stated.
Very well then.

By Mr. Venable:
Q. Do you know whether Mr. and Mrs. Church were living

together at the time of her death?
A. No, sir, they were not.
Q. Did Mr. Church leave Mrs. Church, or did she leave
him?
Mr. Williams: Your Honor, what is the materiality of
that?
Mr. Venable: There is some testimony of the plaintiff
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havir1:g a high temper and fussing with his wife that caused
her to commit suicide.
The Court: It is merely for the credibility of the doctor's
testimony.
A. She left him.
By Mr. Venable:
Q. They were not living together at the. time of her death?
A. No, sir.
·
Q. Do you know Mr. Church well enough to know his disposition, whether he is a quarrelsome, high tempe1·ed man?
A. I would say Mr. Church is one of the genpage 409 }- tlest, sweetest men that I have ever seen in the
home. He was gracious, lovable, kind to his wife,
adorable to his children, and one of th~ best friends anybody
could havP..
·
Q. Do you know how long she had been away from him at
the time that she did shoot herself Y
A. No. But she had been away for sometime. The home
had been closed for some months. I couldn't say just how
~n~

.

Q. Well, after she left the home, where q.id Mr. Church go

toliveY
'
A. Why, he went to her brother's, Mr. Lapetina, and then
he went to Mrs. Kingsbury, her daughter, I think her name
is. She is alway Florence Church to me.
Q. Do you know anything about Mrs. Church's condition
for a few months before she left Y
A. Yes.
Q. Tell the jury, please.
A. When Mrs. Church first came in our neighborhood she
was a happy, lighthearted woman. Then she became ill, and,
naturally, she was not so joyous .
.Q. What do you m~an by ill?
A. Of course, I am not a doctor, but I am a woman that
has lived fairly long and I have a little common sense. I
knew that when Mrs. Church began to go to pieces
page 410 }- the way she did, it was quite apt to be her age,
which troubles womAn a great deal. Then, after
she admitted she was troubled, she wasn't herself at all, ~nd
we women in the neighborhood felt that was the cause. Of
course, when we t&:lked about it we knew it was. -So when
she waR irritable or fanciful we paid no attention to her.
Mr. Venable: The witness is with you.
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CROSS EXAMINATION.
Ry Mr. WilliamR:
Q. You say that the home had been closed up for some
tum~ when Mrs. Church shot herself?
/
A. Yes, I would say it had been closed up perhaps five or
six months, something like that. I know Mr. Church stayed
in the home for a g·reat many weeks after she left.
Q. Where did Mrs. Church shoot herself?
.A.. Wha.t is that 7
Q. Where did she shoot herself f
A.· I don't know about that.
Q. Didn't she shoot hArself. in the home Y
A. She was found in her home, yes, but I can't say that I
know anything about that because I didn't see her until .
she was in her casket.
Q. But she killed herself in hAr home Y
page 411 ~ A. She killed herself in the home. She had
·
~one back there to open up be1· home, thinking
8he would have a tourist trade there.
Q. How old was she when she killed het·self?
A. I can't say de-finitely, but all appearances indicated
she was a woman between 45 and 50. I don't know. She
was a large woman and her looks were deceptive, of course.
We all thought she was about 45 or 50.
Mr. Williams : That is ali.
RE-DIRECT EXAMINATION.

By Mr. Venable:
Q. ·when I went down to see you last Saturday, I think
it was, I requested you to go by and look at Dr. Reed's house
and tell us what color it was. Did vou do that f
A. YeR. Rir. I did.
~
Q. Whaf is the color of it 7A. It iR a creamish color. I .don't know whether it was
white originally or what it was, but it is a white creamish
color, whether it is deteriorated with age or sunburned, or
what.
Q. It was not a real white house?
A. No.
·Mr. Williams : When was the time she saw itpage 412 ~ Sunday?
Mr. V enablP. : Yes.
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By Mr. Venable:
Q. Did you talk to Mrs. Church about her change towards
her husband T
Mr. Williams_: Your Honor, she might have observed her
but she could not say what Mrs.The Court: · I will overrule the objection.
Mr. Williams: I note an exception on the ground it is hearsay.

By Mr. Venable:
Q. Wait a minute before yon answer that. Do you know
anything about, her having hallucinations f
A. Certainly. Everybody in the neighborhood knew. When
I first met Mrs. Church she. was a lighthearted, happy woman ..
The next thing that we noticed about her in the change was
that she imagined her neighbors were destroying things in
her garden, and, as her garden flourished and grew, we
thoug·ht she imag·ined that.
Then, she imagined Mr. Church was interested in some
woman in Fairmount Park, and, of course, 1\tIr. Church was
always at I1ome. We had heard :Mr. Church say many times
that she had his money and spent it as she pleased, so we
naturally thought that was imagination. Then Mrs. Churchpage 41 :{ ~

Mr: Williams : I object to that as hearsav testimony.
"
"'
The Court: I will overrule the objection.
Mr. Venable: I think that is all.

RE-CROSS EXAMINATION..
By Mr. Williams!
Q. Mrs. rClark, how long had you known Mr. and Mrs ..
Ghurch?
A. Well, I have known them since they lived in our neigl1borhood.
Q. Well. I don't know how long that is. Will you tell us
how long that isT
A~ Well, naturally, I am not interested in dates; a matter
of six or seven years. We were particularly interested in
them as they were always together and apparently a very
happy couple. They were an inspiration to the neighborhood.. That is why we were so interested in them.
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Q. You think you had known them about six or seven year~·
from this time ?
A. Well, I can't say exactly. You put me under oath. I
can't say exactly.
By the Court :
page 414

~

Q. Give your best recollection?
A. :My recollection is some seven years, I would

say.
Mr. Williams: That is all.
GEORGE P. HAND,
a witness on behalf of the plaintiff in rebuttal, testified as
follows:
Examined by Mr. Venable:
Q. Please give your name, residence, and occupation Y
A. My name is George P. Hand, H-a-n-d. My present address-is 742 Shirley Avenue. I am with the War Department,
.
· United States En~'ineer.
Q. How long have you known.Mr. and Mrs. Church?
A. The early summer of 1932.
Q. How close was your home to the place that they built
their home!
A. I would say the distance between the two houses was
approximately 150 feet across the street. The two houses
are approximately 150 feet distant.
Q. During that time, I presume, you hav(:I observed and
known both of them as neighbors. Can you tell this jury what
,.ms their way of getting along together? What do you kno,v
about Mr. Church as a fussy, rowdy man?
A. Mr. <:hurch was a very quiet. unassuming iµan. He
never raised his voice, so far as I heard. I ~ould say he is
what you would call a home man, a man that came
page 415 ~ homP- from work in the evening· and, as a .rule,
stayed there. He always found something to do
around the yard or the house, trying· to beautify his premises
and to' make it as attractive as possible.
Q. Well. was he a man to run o-µt at night, to leave home·f
A. Not to my knowledge. So far as I know, Mr. Church
very rarely left home at nig•ht. He and his wife would go out
tog·ether at times, but. that was very seldom. As rule, you
could always find both of them at home at night.
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Q. Well, was he an excitable, fussy, rowdy kind of a man,
having rows a.nd fusses with his wife!
A. I would not sa.v so. I don't 'consider him as such.
Q. Did you know at what time there was a separation between them?
A. If I remember correctly, it was along in the middle of
late summer of 1936.
Q. Did Mr. Church leave Mrs. Church or did she leave
him, and under what conditions 1
~ A. Mrs. Church left Mr. Church, and Mr. Church remained
at the house and lived there for, I would say, some two or
three months by himself.
Q. What was his condition after she left as·to joy, sorrow,
or whatever it was Y
A. I would say he was a very Rorrowful man,
page 416 ~ in reply to t11at question, joyous or sorrowful.
He appea.red to be, I would say depressed, and I
'\\:Ould imagine from his appearance that the separation
caused him to feel it a great deal.
Q. Do you know what became of him after that? Did he
ever come back to the house to live?
A. After he left, not to my knowledge.
Q. Did she rome back to the house and open it up in the
spring, in June of the next year?
A. Sometime in the late spring or early summer of 1937,
about Mav.
Q. Did he return with her or did she come by herself~
A. I left. I moved away from Bayview. I think it was
May 2oth or 21st, 1937, and, so far as I know, they didn't live
together after tha.t time.

Mr. Venable: The witness is with you.
CROSS EXAMINATION.

Bv Mr. Williams:
~Q. You live now on Shirley Avenue, I believe you sai<L
Mr. Hand?
A~ On Shirley now, yes, sir.
Q. What is your occup~tion?
A. I am with the War Department, United States Engineer,
PoAt Office Bt~ilding.
·
Mr. Williams: That is all.
\
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ALBERT T. CHURCH,
the plaintiff, being recalled in rebuttal, further
testified as follows :

Examined by :Mr. Venable:
·
Q. Mr. Church, since you testified Dr. Reed has been on
the stand and made some statement about you causing your
wife to commit suicide by fussing and growling; is that true
or not?
·
A. No. sir, it is not true, Mr. Venable. She committed
suicide, but it is not true about my fussing and growling with
her.,
Q. Wheri did you and your wife stop living together as
husband and wife f
A. My wife left me on the 22nd of August, 1936.
Q. What was her condition and what was her feeling towards you then?
A. During the year of 1936, we had lived very happily
up to :hen. She had what I was told a change of live that occurred-

Mr. Williams: I object to hearsay testimony.
Mr. Ve~able: "\Ve will cut that out.
A. Her af:t.itnde towards me became just the reverse of
what it was prcviow;; with this chang·e she was going through.

She would accuse me of things that were impossible and I
would talk to my wife and try to reason with her
l1R~;e 418 } that those things were impossible for me to do.
By Mr. Venable:
Q. What are the things you said were impossible?
A. She would aecuse me of standing on the ground, throwing· a packag·e, she would say, up about ten feet high across
tlu~ roof which was twelve feet long or wide, you might say,
into a screen window through the screen. We had our house
full of screens. It would. light upon her bed and it would
be kind of a powder that would put her to sleep. I would say
to her that that was impossible, I would not do that.
·
She would accuse me of having men up the trees. We had
some trees planted in front of our place. She would accuse
me of having some men up the trees trying to see what we
were doing. I would ask her, ''What do they want to know
whflt we are doing in the house?" I said, "There is nobody
1m tl,e tree~.''
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She would accuse me that I had dictaphoues put all aronud
the house so they could hear what we were talking about. I
would say, ".Alice, who wants to .hear what we are talking:
about 1 What do they want to put dictaphoncs on my house
fort"
·
She would accuse me of having meetings in my house from
12 to 1 o'clock in the morning, that there would
page 419 ~ be men, women and children. I would say,'' Alice,
why does anybody want to come to the house in
the dead hour of the nig·ht to have a meeting· for!'' I would
say, "ThP.re is nobody in the house. You know very well
I was in bed.'' She Raid I would have -Masonic meetings m
there. Then she said I had Ku Klux Klan meetings in there,
that I had a pillow case put on my head. Finally she told
me that I had a meeting in there of the Black Legion.
I tried to reason with her. I knew the woman was sick,
and at that period had Dr. Graves attend her. In 19:36 Dr.
Graves was attending her. There are so many things that I
can't think of.
Q. There is no need to go into all of those.
A. That ,,-.ent up from 1936 to August 22nd.
Q. What about any other women, did she have any question a bout them?
A. Yes. I was riding a bus that went from my house to
tl1e Nu vy Yard and from the Navy Yard bu.etc to Ocean View
again. It is what we call the Navy Yard Workman's Club,
Incorporated. That bus ran through Fairmount Park. We
stopped, I think, one time in Fairmount Park, letting· one
of the passengers off. .She accused me of g·etting off that
bus and stopping; in Fairmount Park and seeing a woman. I
said, '' Alice, the bus don't make but one stop in
page 420 ~ Fairmount Park and I have never gotten off in
,Fairmount Park in my life."
Q. Did yon leave home. or leave her by herseln
A. Auµ;ust 22nd, she left. me in a very high temper ancl
went up to her sister.
Q. How long did you stay there after that¥
A. I stayed there until the last of October. between the
22nd of August and the last of October. I used to go up to
the store. Her sister had a store. I would ask my wife to
come back.
Q. What sister?
A. What sister?
Q. That is all right. Go ahead.
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A. I would go up Friday night and take my money. I.
was getting $40 a ,veek or a Ii ttle more. I would take the
money up and ask her about the bills I owed her. I would
give her $25 or $30, sometimes $35, for the bills she accumulated. Still she was not living with me. Along the last part
of October we had to meet a note in the bank-Merchants
& Mechanics Bank- for $41 and somP. e-ents. I had g·iven her $22 on the note the week before. I we:q.t this Friday night
and give her the other $20. She told me then, she said, "I
don't even want to see you no more. I don't even want you
to speak to me.'' I knew the woman was sick.
page 421 ~ I went back home and stayed the month of November by myself. In fact, I was there fro.m August until the last of November when she wrote me a note,
which is recorded in the Court, to move out. I took my
clothesQ. Was this home that you built. in your name or her name?
A. No, sir. I put it in her name but I worked to pay for it.
Q. All of the property stood that way?
·
A. All of the property.
Q. She didn't make you do it, did she f
A. No, sir. I did it voluntarily. I put all the confidence
in the world in my wife. She was beautiful to me up to this
period. Well, she wrote me this note to move out. I didn't
put up any argument. I never went to see her any more from
October, 1936. I moved out and went to her brother's stayed
there for a while, then I went and lived with my daughter,
and from the latter part of October I have never come in
contact with my wife again until we found her dead in her
home at 1875 Bayview Boulevard.
Q. What timP. was that?
A·. The last of June.
Q. 1937 f Had you bad any kind of fuss or row with your
wife for more than six months before she killed herself?
A. No. It s~arted along about the first of 1936
page 422 ~ when she started to accuse me of these impossible
things, and I would just try to talk to the woman.
She was under the care of Dr. Graves, the only physician I
knew she had during that period.
Q. ·what I want to know is, is the statement of Dr. Reed
true that you fussed and rowed with your wife and made her
commit Ruicide; is it true or false?
A. I had not seen mv wife to talk to her from the last of
October until thev found her dead in the l10use on the 30th
of June-eight m·onths. I hadn't. seen her or spoken to her.
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Q. Now, could you have done anything under the influence·
·
of liquorA. Was I a drinking· man Y
Q. Yes.
A. No, sir.
Q. Did you ever drink anything?
A. I have drank beer but not whiskey, Mr. Venable.
Q. Well, now, did you ever have any fainting spell in any
barber's chair?
A. No, sir.
Q. Did you ever make any such statement as that to Dr.
Reed!
page 423 ~ A. No, sir.
.
Q. Now, about a memorandum with the name of
Dr. Diehl on it. When was that given to you by Dr. Reed?
· A. Octoper 4, 1937.
Q. How did he happen to write your name out? ·

Mr. Williams: All of that was gone into on direct examination.

By Mr. VenablP.:
Q. Did you ask for the note or the name?
A. I asked for the name and address because I had never
heard of Dr. Diehl. Mrs. Berry was in there and asked the
doctor if he would not write it down for me and he wrote it
on one of his prescription pads.
Mr. Venable: I think that is all.
CROSS EXAMINATION.

By Mr. Willia.mR :
Q. Mr. Church, in September and October, 1937, was your
.
eyesight as g·ood as it is now?
A. 1937? Between September and October, October 4thdo you mean when Dr. Reed stopped attending me?
Q. Yes.·
A. Is my eyesight as good now as it was then Y
· Q. Yes.
page 424 ~ A. Well, as far as my obsP.rvation is, there is
a little difference. I think from the way I try
to ~ee, gentlemen,-! had such good eyes, and nowQ. Just answer the question, please, Mr. Church. Are ·
· they better or worse than they were in October?
·
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A. I would say a little worse.
Q. A little worse?
A. Yes, sir, trying to see.
Q. Where did you go when you left the court house last
nightt
.
A. Last night? I sit down so much that I have to get a
little exercise. I try to walk. I left the court house and I
walked right straight up Bank Street. When I got to a street
crossin~: I would go up the block a little ways. I cannot cross
the street. I have to look four ways. I have to· go down the
block a little ways so I only have to look two ways. I made
the crossing and I went up as far as 1814 Granby Street;
walking on the back streets, not on the front streets. I cannot walk when people pass me in any congestion. I don't
see them until they get six or eight .feet from me ·and then
it kind of shocks me. I have to try to get where there is no
traffic if I can possibly do so. I went to Bank, Charlotte,
'Monticello. to Queen ,and right straight up Granby Street to
nP.arly 1800.
.
page 425 ~ Q. Then what did you do?
A. I went in and I Rtaved unt.il aboutQ. Did whaU
·
A. I went in the house.
Q. Whose house?
A. Mi~s SalliP. Brannal.
Q. Where is that located?
A. Sir?
Q. Wl1ere is that house f
A. 1814 Granby Street.
Q. And you stayed there how long·?
.
A. I stayed there-I caught the quarter past seven car to
Willoughby. She came out and put m~ on the street car.
Q. And how did you come in. this morning?
A. My son-in-law brought me in this morning. I left home
about twenty minutes to seven in an automobile.
Q. Where did you get out of the automobile?
A. Got out of the automobile at 1614 Street and Omohundro Av,:~nue.
Q. And did you come from there to the court house?
A. Yes, sir.
Q. So when you left here yesterday afternoon you crossed
·
the street. here by the side of the court house,
page 426 ~ went up Bank Street to Charlotte, cut aoross to'
· Monticello and down Monticello, and then ·over to

,·:-'-'.1
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Granby to the house at 1814 Granby Street; is that correch
A. Right.
Q. And you went there unassisted al
A. Unassisted.
Q. And you came from 16th Street and Omohundro Avenue
this morning unassisted Y
A. Yes, sir, unassisted.
Q. And your eyes, you think, arc· a little worse now than
they were in September and October of 1937¥
A. Yes, sir.
Q. How far is it from your house at Ocean View to Dr.
Reed's office 1
A. My house to Dr. Reed's office 1 I would say is a mile, as
near as I can estimate a mile.
Q. How many blocks is it°!
A. I live at 5112 stop at Willoughby. I have to walk up
the first street through what was the old Government Reservation, then up First Street about three blocks.
Q. So from 51/z Stop--Dr. Reed's office is right in Ocean
ViAw. i~n 't itf
A. Sirf
.Q. Dr. ~eed's office is in what street at Ocean View?
A. First Street.
page 427 ~
Q. So you bad to go from 5% Stop to Dr.
Reed's office!
A. Yes, sir.
Q. Mr. Churcl1, didn't you phone your wife tbe morning
tha.t she died and tell her tllat you were coming ont there!
A. No, sir.
Q. Didn't you tell Dr. Reed that at the funeral°l
A. No, sir.

By Mr. V Anable:
Q. Tell what you did tell him.
A. If he will ask me the question ..
Q. Tell bim what you did tell him.
A. Is that a Question T
Q. That is what he wants to know.
Mr. Williams: I have aslrnd all tlie questions I want to
ask him.
.A.. ,vednesday morning I was leaving·, just about to leave
fhe house for the Navy Yard, and the telephone rang. I answered the telephone. It was about 6:30. She recognizecl
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my voice when I said, "Hello". She says, "Church"-she
always called me ''Church'' ,-she says, '' This is A.lice.'' I
said, ''Miss Alice, how are you feeling?" Oh, I.was so glad.
She said ''Fine.'' She said, ''Won't you come
page 428 ~ down to see me today about 1 o'clock¥" I said, .
'' Miss Alice, I am on the way to the Yard now, but I will try to get around there this evening.'' I had to
go. I was working on a hurry job. I went to the Navy Yard
and asked the boss to let me off for half a day. I got off at
12 o'clock and went to the house that evening. My son-in-law
carried me around there after he came home about 6 o'clock
because a storm was coming up. I rang. the bell and nobody
·answered the bell. I waited and rang the bell the second
time. Nobody answered the bell. I started to open the
sereen door. I thought I would knock on the door as I could
not open the screen door. I rang the bell the third time and
thP.re was no response so I left.
I went up to Mrs. Ola rk 's which was about three blocks
away from me, called up my daughter to call her mother,
as she would not answer the door for me, and I would wait
at Mrs. Clark's and to call me back to see whether she could
· get in contact with her. In a few minutes my daug·hter called
me back and told me, she said, '' Daddy, l\famma won't answer." I went and caught the bus and went back to Florence's
house and we had a little party that night. .We were going
to have a beach party but a. storm came up so we had to have
it inside the house.
page 429

~

By Mr. Venable:
.
Q. What happened the next morning!

Mr. Williams: May it p]easQ the CourtYou brouµ;ht this on.
Mr. Williams: I asked one specific question as to whether
or not he made a statement to Dr. Reed, and he said no.
Mr. Venable: Now, if your Honor please, when a man
accuses another of cam;,ing his wife to commit suicide, he· is
entitlP.d to any explanation he has.
The Court : You can a.sk him.
Mr. Venable:

By Mr. Venable:
Q. Did further investigation find that she was dead in the
honse?
A. Yes, sir.
Q. You and the rn~ighbors found that out?

268

Supreme Court of Appeals of Virginia.

Albert T. Churck.
A. SirY
Q. Were the neighbors with you!
A. The family-my daughter went down the next night to
sP.e her mother and found the same conditions. The front
door wai;; hooked inside. She tried the back door. I didn't
try the back door. She came right back to me and said,
"Daddy, I think something is wrong with Mother down at the
house.'' I jumpP.d in the automobile and went
page 430 } back. In the meantime they picked up their
brother .T ohnny and went to the house and the
screen door was locked on the inside.
Q. Was she dead in the house T
· A. After we got the pliEws and they went through the window, they found my wife laying in bed dead. The house was
locked from the inside.
Q. Now, Mr. Church, how long did you know she had g·one
back there to open the house up?
A. Only what I was told, Mr. Venable.
]\fr. Venable: All right. That iR all.
rrhe, Court: Any further questions 1
- J\fr. Williams : No.

By Mr. Venable:
Q. One question. Mr. Church. ·when your trouble came
on in 1937, corild you get around as well immediately after
this thing happened as you can now¥ Could you get around
aR well then as you can now Y
A. Mr. Venable, when this drug· put my eyes out I was
always so active. I would try to go like in my natural gait
and I would find that I could not. Now, since I have realized
it and been told that I am. blind, I am a little more careful
now in everything I do. In fact, I am very careful. But
when it :first came on me it was such a. ·shock to me-I had
no idea I was blind-that I used to try to do everypage 431 } thing· like I did before I taken my treatments.
.
Q. Why was it neceRsary at that time to get
somebody to take you up to Dr. Reed's office7
A. Af:. I say, Mr. Venable, I thought I could do it by mys~lf. I was 80 active. I saw I could not do it myself. I didn't
realize that I would have to come· down to a slow g·ait; that
I would have to come down to a slow gait. I don't know, I
wanted to g-o-my body, you know, wanted to move so quick
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like I used to move that I didn't know- what it was all about..
I didn't realize I was a blind man, after Dr. Reed told __me
my eyes would c~ear up.

Mr. Venable: Come down off the stand.

DR. S. H. GRAVES,
a witness on behalf, of the plaintiff in rebuttal, being duly

sworn, testified as follows :
Examined by Mr. Venable:
Q. What is your name, residence. and occupation Y
.A. Stanley H. Graves ; physician.
Q. Norfolk!
.A.. Norfolk, Virginia.
Q. Doctor. how long have you been practicing medicineT.
A. I have been practicing medicine over thirty years.
Q. You have been a general practitioner here
page 432 ~ in the City of Norfolk for thiry years, haven't
you, Doctor?
.
'A. I was a g·eneral practitioner but, I would say, since
1920 I have not done general practice or general medicine,
in the sense of the word.
Q. You were a general practitioner up to that time, and
sincP the11 yon have specialibzed?
A. I Jrnve done surgery since that and neurology.
Q. Doctor, were you treating Mrs. Alfred Church dµring.
the year 1936?
A. I saw her between February and March in 1936.
Q. Will you tell the jury whether or not at that time she
was having· a change of life!
A. She had been missing periods six months prior to comin~· to me.
Q. What was her nervous condition during that time, Doctor?
A. Well. she was quite nervous and restless, but not over
so. She was complaining of frequent urination, getting up
at night and voiding. She was havin·g· some nausea and some
vomiting, bile, some little tenderness over the gall bladder
and over the urinary bladder.
Q. Was she your patient at the time she left her husband
in August, '367
A. I can't say that. She might have been my patient. I

.
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- ha.d been treating her just prior to that time, but
page 433 ~ she may have dropped out and gone to somebody
elsP. in the interim and then become that doctor's
patient.
Q. Did you see Mrs. Church, at the request of Mr. Church,
about the matter of trying to get a reconciliation t
A. State the latter part of that question t
Q. Did Mr. Church come to see you about trying to get
you as an intermediary to try to make a reconciliation with
his wife¥
A. Yes. Mr. Church came to see me and informed me that
his wife-

Mr. Williams: May it please the Court, I object to anything Mr. Church told the doctor.
By Mr. Venable:
Q. Did you act upon that f
A. Yes.
Q. Were you able to bring about that reconciliation?
A. No.
Q. What have you known of l\'Ir. Church, himself, as to
whether he is a fussing, growling man Y
A. I have known Mr. Church for a good many years. I have
never _heard anything or seen anything derogatory.
Q. What was her disposition and temped
A. I was unable to talk to her about Mr. Churcb. I only
shook hands with her and talked to her, passing some
pleasantries, but' I didn't discuss Mr. Church with her.
Q. You were not able to approach that subpage 434 ~ jecU
A. I was not.
Q. Were you warned not to T
A. I was.
Q. You reported to him tllat it was hopeless, or what?
A. I reported to him that my findings were that time was
thP only thing that I could say-time heals a lot of things.
Q. What frequently happens wl1en a woman is passing
throu~h this period as to the people she loves best before
that?
A. Well, a g-reat many of them will become fussy and nervous. imaginative, get mad with them very quickly, especially
·the ones very close to them.
Q. Doctor, have you made any study of this trypa.rsamide?
A. No particular study; just the simple literature in treat-
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ment books, reading some passages in magazines on it. I
haven't gone into it particularly.
Q. Have·you used it in your practice¥
A. I have used it a few times.
Q. Why haven't you used it regularly?
A. Well, it is a remedy used chiefly in neuro diseasesthat is, nerve involvements from-shall I call
page 435 ~ the name f
Q. Sir?
A. Shall I call the name of what it is used for T
Q. Yes. It is neuro-syphilis?
·A. Yes.
Q. And that means syphilis of the spinal cord, doesn't it 1
A. Yes.
Q. Nerves and brain?
A. Yes.
Q. Why is it that you do not use it, Doctor?
Mr. Williams: May it please the Court, I don't like to
interrupt, but it is not admissible as to why the doctor
doesn't use it. The question here is whether or not it is a
recognized drug to be used; whether one doctor does or does
not use it.
The Court: I think he is an average doctor in Norfolk.

By Mr. Venable:
Q. Do you know pretty well whether the general practitioners in Norfolk are as of high standard as you find
throughout the country f
A. I think they. are.
Q. Do you know what warnings came with trypage 436 ~ parsamide, and what precautions are put out with
it?
A. The little folder that comes around cautions you about
its reaction on the nerves, especially the nerves of the eye.
Q. Can you say to this jury whether or not the arsenical
preparation is deleterious to the optic nerve!
A. Well, large doses of arsenic often affect the nerves,
especially if there is some disturbance of the nerve; some
inflammation. It may make a deposit in it.
Q. Well, when the warnings come with the package, is it
your experience that the docto·rs who practice their profession carefully in Norfolk, general practitioners, do pay attention to those warnings?
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A. I presume they do.
else.

I could not speak for anybody

Mr. Venable: I think that is all.
Mr. Williams: Stand aside, Doctor.
Mr. Venable: We rest.
The Court: Mr. Williams, do I understand you rest, too?
Mr. Williams : Yes.
page 437}

INSTRUCTIONS.

Plaintiff's Instruction . .4 (Granted):
'' The Court instructs the jury that in considering· and
wejghing the testimony of experts in this case, it is your duty
to also consider and weigh the same. in connection with all
"the other evidence in the case and all facts and circumstances
established by the preponderance of the evidence, and you
should apply sound judgment to the sifting and weighing of
the evidence in ·order to reach a verdict.''
Mr. Williams : The defendant excepts to the g-ranting of
each and every instruction for the plaintiff, on the ground
that there is no evidence of negligence, and there is no evidence of neglig·ence which was the pro~imate cause of the
eye condition.
The defe_ndant excepts specifically to Instruction· A, on
the ground that the testimony of the experts should not be
considered and weighed in connection with other evidence,
but should be considered alone as expert testimony.
page 438 } Plaintiff's Instruction B .(Granted):
'' The Court instructs the jury that when a physician undertakes to prescribe and administer treatment and medicine
to a patient and to prescribe and administer a particular
drug or medicine, it is his duty to exercise reasonable care
and skill t<? make such examinations, including· tests, which
are reasonable in order to diagnose the disease to be treated;
and to exercise like _care and skill to ascertain the probable
effects of the. drug or medicine, if any, and to exercise like
care and skill to ascertain the proper method of administer. ing the treatment and the prooautions; and to exercise durfog- the treatment like care in administering the treatment
and pursuinp: the proper methods and precautions, if any,
which should be observed in administering- the treatment;·
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and if he negligently fails to perform this duty, and as ~
proximate result thereof the patient, without negligence on
his part, is injured, the physician is liable therefor.''
Mr. Williams: The defendant excepts to Instruction B
ori the gTound that there is no evidence that it is
page 439} customary in this community to cause an examination or test to be made, nor to diagnose the disease. There was no evidence that the defendant failed to
exercise reasonable care to ascertain the probable effects to
the drugs or medicine, and there was no evidence that the
defendant failed to exercise ordinary care duriµg the treatment and administering the treahpent.

Plaintiff's lnstr,uction C ( fkanted):

'

'' The Court instructs the jury that if you believe from the
evidence that the nerves of the ·plaintiff's eyes have been
damaged and his eyesigl1t injured as a direct result of the
negligence or lack of skill and diligence of the defendant as
charged in the notice of motion, and without neg;ligence on
the plaintiff's part, you should find for the plaintiff.''
Mr. Williams : The defendant exce.pts to the granting of
..
Instruction C for the plaintiff on the g-round that
page 440 ~ there is no evidence that the plaintiff's eyes were
damaged or injured as the result of any neglig·ence or lack of skill. The instruction assumes that the defendant was guilty of negligence. There is no evidence that
any negligence caused the damage complained of.

Plain tiff's Instruction ·E (Granted) :
'' The Court instructs the jury that if you find for the plaintiff, then in ascertaining the amount of damages to be awarded
him yo~1 may take into consideration'' (a) the injury to his eyes, including impairment of sight,
if any, and the nature and extent thereof which the evidence
may show he· sustained;
'' (b) the pain and suffering, physical and mental, if anv,
shown-by the evidence to have been suffered by him;
· ..
'.' (c) the loss of earnings, if any, shown by the evidence
to l1ave been sustained by him;
'' ( d) the expenses, if any, shown by the evidence to have
been incurred by the plaintiff in endeavoring to be treated.
and cured of such injuries, which you believe the plaintiff
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has been shown by the preponderance of the evidence to have
suffered and sustained as a natural, reasonable and probable
result of negligence in the treatment administered
page 441 ~ by defendant.
'' And if you believe from tl1e evidence that plaintiff
has not completely recovered from said injuries you may
award ·such further amount as yon find would be reasonable
· for pain and suffering·, physical and mental, and any loss
or dimunition of earning capacity which you believe from
the preponderance of the evidence he will naturally, reasonably and probably suffer and sustain in the future as the result of such injury.''
·
l\fr. Williams: The defendant excepts to the granting of
Instruction E on· the ground that there is no evidence that the
defendant was guilty of any negligence and no evidence that
the defendant was guilty of any negligence that would proxirfrately cause any of the injuries as set out in In~truction E.

Plaintiff's Instru,etion P-/J (Granted):

"·The Court instructs the jury tlmt if the defendant relies
upon the defense of contributory negligence, then the burden
rests upon the defendant to not only prove that he was guilty
of negligence but that such negligence was a contributing
cause of the injury and damage complained of unless such
negligence appears from plaintiff's own evidence or by the
facts and circumstances of tlle case.''
page 442 ~

Mr. "'\Villiams: The defendant excepts to P-3
on the ground that there is no evidence of any
negligence on the part of tl1e defendant and no evidence of
nny negligence that it is the proximate cause of the injury
complained of.
·
Plaintiff's Instriiction. P-5 (Granted)=·

'' The Court instructs tl1e jury that if they find from the
evidence that the plaintiff in this case at the time he submitted himself to Dr. R,eed, the defendant, for examination
and treatment had an inactive syphilis which resulted from
a previous attack, which fact, whether known or unknown to
tl1e plaintiff, had not evidenced itself in any way so far as
the pl a.intiff could determine for a number of years, ancl
which, although it may have affected tl1e tissues of the eye
I1ad not impaired his vision, and such condition, together
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with any negligence of omission or commission upon the
part of the doctor at the begim1ing of the examination and
treatment in 1937 and thereafter, without any fault upon
tl1e part of the plaintiff from and after the time he submitted
himself to the doctor for treatment, proximately and dirertly caused. or concurrently with the said condition or
disease proximately cau~ed an injury by impairment of the
plaintiff's eyesight, he is entitled to recover in this case.''
Mr. Williams: The defendant excepts to the
pag·e 443 ~ granting of Plaintiff's Instruction P-5 on the
_ ground that it is an instruction directing the jury
to find for the plaintiff on a partial view of the evidence, and there is no evidence in--this case upon which a
jury could find that the treatment concurring· with a present
existing syphilitic infection of the optic nerve caused injury
complained of, there being no question in this case of an
exaggeration of a present existing injury.
The instruction should have been modified to have told the
;jury that unless they believe that the treatment was recognized as being· proper by doctors engaged in a similar line of
}Jractice in this or a similar community.
The instruction picks out a few things and directs a finding, and, in addition to this, it is in conflict with Instruction
No. 3, granted for the plaintiff.

, Plaintiff'.~ Instruction P-G ( Granted) :
'' A physician is not required to exercise the highest degree
of skill and diligence possible, in the treatment of an injury,
but he is required to exercise such reasonable and ordinary
skill and diligence as are ordinarily exercised by the average
of the members of the profession in good standpage 444 ~ ing, in similar localities and in .the same general
.
... line of practice, regard being had to the state of
medical science at the time.''

Defendant's Instruction No.

l

(Refused a.s offered):

'' The Court inst mets the jury that before the plaintiff can
recover in this case, he must show, by a preponderance of
the evidence, that Dr. Reed w·as negligent. That is, that he
failed to possess and exercise that reasonable,· ordinary and
average deg-ree of learning·, care and skill which is possessed
and exercised by the average doctor engaged in a similar linf'
of practice in this locality. The fact that Dr. Reed gave
Albert T. Church tryparsamide and other drugs and that fol-
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lowing such ·treatn1ent his eyesight became impaired, does
not establish neg·ligence on the defendant.
. .
.
'' The Court instructs the jury that in determining whether
or not the defendant was negligent, you must depend upon
.the expert testimony of doctors qualified to testify as experts.
The ref ore, unless there is expert evidence that the defendant
was negligent, you shall find for the defendant.''
Defendatnt's Instruction No. 1 ( Gra;nted as amended):

'' The Court instructs the jury that before the plaintiff
can recover in this- case, he must show, by a preponderance
of the evidenee, that Dr. Reed was negligent. That
page 445 ~ is, that he failed to possess and exercise that reasonable, ordinary and average decree of learning,
care and skill ·which is possessed and exercised by the average doctor engaged in a similar line of practice in this locality, regard being had to the state of medical science at
the time. The fact that Dr. Reed gave Albert T. Church tryparsamide and other drugs and that following such treatment
his eyesight became impaired, does not of itself establish negligence on the defendant.
"The Court inst.ructs the jury that in determining whether
or not the defendant \'\'.·as negligent, you must depend upon
the expert testimony of doctors qualified to testify as experts.
Therefore, unless there is expert evidence that the defendant was negligent, you shall find for the defendant.''
Mr. Williams: The defendant excepts to the refusal of
the Court to give Instruction No. 1 as offered, and the modi.:fica tion of it by the insertion of "of itself", since this allows
the jury to take into consideration the testimrmy of lay witnesses.
Mr. Parsons: The plaintiff excepts to the granting of Instruction 1, as offered, more particularlv to the last paragraph, because that paragraph limits the consideration of
the jury only to the medical evidence and not to
page 446 ~ the facts as applied and used in connection with
the medical evidence. Particular objection iR
made io the last and final phrase in this instruction because
there is a sug·gestion in it that the Court has a doubt whether
or not t11ere is any expert evidence that the defendant was
J1eP'li P-Pnt "\\Then~ in noint. of fact. the exnerts, themselves, have
Rtated the facts and medical conclusions and have made referP.11ee to practices which should have been followed and were
J1ot followed. in which was. therefore~ evidence of, negligence
!>'iven on the part of the defendant and given by the- experts,
themselves.
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Defendant's bistr-uction No. 2 (Refused as o/J'ered):

'' The Court instructs the jury that a doctor is not required
to possess or exercise the highest degree of learning, care
and skill., and the Court instructs you that under the law,
in the treatment of the plaintiff., the defendant was not re.quired or bound to possess or exe.rcise the highest degree of
learning, care and skill known to the medical profession, but
that in his treatment of the plaintiff, the defendant was only
bound to possess and exercise that reasonable., ordinary and
average degree of learning,· care and skill which is possessed
and exercised by the average doctor generally engaged in
similar lines of practice in the same locality in
page 447 ~ which the defendant practiced his profession, and
the Court further instructs the jury that unless
it is proved, by a preponderance of the evidence that the defendant failed to exercise such reasonable, ordinary and av~ ·
erage learning, care or skill, in the treatment of the plaintiff,
·
then your verdict should oe for the defendant.'" ·
Defendant's Instruction No. 2 (Granted. as aniended) :

'' The Court instructs the jury that a doctor is not required
to possess or exercise the highest degree of learning, care
and skill, and the Court instructs you that under the law, i:Q.
_the treatment of the plaintiff., the defendant was not required
or bound to possess or exercise the highest degree of leatning,
care and skill known to the medical profession, but that in
his treatment of the plaintiff, the defendant was only bound
to possess and exerci~e that reasonable, ordinary and average degree of learning, care and skill which is possessed and
exercised by the average doctpr generally engaged in similar
lines of practice in the same locality in which the defendant
practiced his profession, regard being· had to the state of
medical science at the time, and the Court further instructs
the jury that unless it is proved, by a preponderance of the
evidence that the defendant failed to exercise such reasonable, ordinary and average !earning; care or skill, in th~ treatment of the. plaintiff, then your verdict should be for the de- f endant. ''
page 448 }

Mr. Williams: The defendant excepts- to the refusal of the Court to grant No. 2, as offered, and
to the insertion of the language '' regard being had to the state
of medical science at the time", since this negatives and contradicts the rest of the instruction, that he is only bound to
possess and exercise that degree ?f average care and skill
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of doctors engaged in a similar line of practice in the community.
Defendant's Instruction No. S (Refused as offered):

'' The Court instructs the jury that the mere fact that Albert T. Churcli's sight was impaired by the treatment given
by Dr. Reed, is not sufficient to entitle the plair).tiff to recover
in this case. The burden is on the plaintiff to prove, by a ·
preponderance of the evidence, not only that the Ueatment
caused the impairment in sight, but that Dr. Reed failed to
use that degree of ordinary care and skill, according to one
of the methods which is used by the average _doctor engaged
in a similar line of practice in the same locality, and that such
failure was the proximate cause of the impairment of sight.''
Defe1idant's Instruction No. 3 (Granted as amended):

'' The Court instructs the jm·y that the mere fact that Albert T. Church's sight was impaired by the treatpage 449 ~ ment given by Dr. Reed, is not sufficient to entitle
the plaintiff to recover in this case. The burden
is on. the plaintiff to prove, by a preponderance of the evidence, not only that the treatment caused the impairment in
sight, but that Dr. Reed failed to use that degree of ordinary
care and skill, according to one of the methods which is used
by the average doctor engaged in a similar line of practice
in the same locality, regard being· bad to the state of medical
science at the time, and that such failure was the proxima.te
cause of the impairment of sight.''
Mr. Williams: Th.e defendant excepts to the amendment of
Instruction No. 3, and the modification thereof by the insertion of the same language as in Instruction No. 2.
Defendant?s Instruction No.

4

(Granted):

"The Court further instructs tl1e jury that in determinhigwhetl1er or not the defendant in treating the plaintiff used
that degree of reasonable and ordinary care and skill mH~d
by doctors engaged in a similar line of practice in the same
locality, is a. scientific question to be determined from the
testimony of other doctors capable of speaking as experts, and
the jury must. base their findings as to such qum;tfons unon
the .testimony submitted by doctors as expert witnesses. They
.
cannot set up any standard of their own, or base
page 450 ~ their findings upon the testimony of lay witnesses
who have no knqwledge upon the subject.,,.
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Mr. Parsons: The plaintiff excepts to all of the instructions for the def endaut because they direct the jury to disregard all of the facts of the case which are in dispute and
to find upon the expert testimony a verdict for the defendant, even thoug·h the expert evidence, itself, is in conflict..
This applies to defendant's Instructions Nos. 2, 3, and 4.
Defendant's Instriiction No. 7 (Granted):

'' The Court instructs the jury that even though you may
believe from the evidence that Dr. Reed was neg·ligent in failing to have the eyes examined by an oculist before and during the course of treatment given to Mr. Church in 1937, nevertheless Mr. Church is not entitled to recover unless you believe, by a preponderance of the evidence, that the medicine
so given caused the impairment in vision. If you believe from
the evidence it is equally probable that the disease which Mr.
Church had ·caused the impairment in vision, as it is that the
medicine caused the impairment in vision, then you s4all find
for the defendant, and this question is to be determined upon
the expert testimony of doctors qualified to testify as experts."
page 451

~

Mr. Parsons: The plaintiff excepts to the
granting of Instruction No. 7 on the ground that
it is misleading and does not properly submit the q1,1estion
at issue to the jury. The issue isn't the probability as to
whether the disease ca used the impairment of vision or the
medicine, but it- is whether the treatment accorded the patient by the doctor was the cause of the impairment of vision,
.either with or without any diseased condition.
Defendmit's lnstrnction No. 12 (Refus·ed as offered):

"The Court instructs the jury that the circular alleged to
have been enclosed with the tryparsamide is only admissible
to show that Dr. Reed had knowleclg·e of the information contained in the circular. It is not evidence to show that it is
improper to give tryparsamide without having an oculist examine the eyes, and if you believe that it was customary, .
among cloctors in this community engaged in a similar line
of practice, to give the tryparsamide without an eye examina-tion, you shall find for the defendant.''
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Defendant's Instruction No. 12 (Granted as amended):

'' The Court instructs the jury that the circular alleged to
have been enclosed with· the tryparsamide is only admissible
to show that Dr. Reed had knowledge of the information contained in the circular, to the effect that it is impage _452 ~ proper to give tryparsamide without h~ving an
oculist examine the eyes, yet if you believe that
it was customary, among doctors in this community engaged
in a similar line of practice, to give the tryparsamide without
an eye examination, you. shall find for: the defendant.''
Mr. Williams: The defendant excepts to the refusal of the
Court to grant No. 12, as offered, on the ground that it contains a correct_statement of the law in regard to the admissibility of the circular offered in evidence, in that it is
not evidence to show that it was improper to give tryparsamide without h~ving an ocular examination. The circular is
no evidence as to the customary practice of doctors in this
and similar localities, and, therefore, is not admissible in ·
the evidence and should not have been considered by the
jury.
Mr. Parsons: The plaintiff excepts to the granting of In . .
struction No. 12. as amended, bP.cause it directs the finding
of a verdict for the defendant purely upon the question of
the examination of the eyes, and that is not the only issue.
There are many other elements which the jury should be allowed to consider and should have been so instructed.

page 453 ~ Defendant's Instruction No. 5 (Refused):
'' The Court instructs the jury that Dr. Reed, in selecting
the kind of medicine to give Albert T. Church, was not bound
to use any particular medicine, and if among doctors of ordinary skill and learning-, more than one kind of medicine is
recognized as proper, it is not negligence for the defendant
to adopt either of any such medicines. The fact that some
doctors would give otl1er medicines than the kind given by
Dr. Reed, does not establish, or even tend to establish, negligence.''
·
Mr. Williams: Thf\ defendant. excepts to the refusal of the
., · Court to grant Instruction 5 for the defendant, on the ground
that a doctor is not negligent in adopting one of two methods.
·hoth of which are recognized as being proper among the pro:
fession.
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Defende:,nt's Instruction No. 6 (Refused):

'' The Court instructs the jury that Dr. Reed, in selecting~
the type of medicine, and the method of treating Mr. Church,
was not bound to use any particular type of medicine or
method, and if, among doctors of ordinary skill and learning,
more than one method or type of medicine is recogniz~d as
proper, under the conditions, it is not negligence for the defendant to have adopted any of such methods or medicines
so recognized, and the fact that some other methpage 454 ~ ods or medicines existed and were used by other
doctors, does not establish, or even tend to establish, neg·ligence. ''
Mr. Williams: The defendant e~cepts to the refusal of the
Court to grant Instruction No. 6, on the ground that a doc-:
tor is only required to use one type of medicine and one
method of treating a patient, which is recognized as being
proper where there are two types of medicine or two meth..; ·
ods of treatment, both of which are recognized as being proper
methods.
·

Defendant's Instruction No. 6-.A (Refused):
"'The Court instructs the jury that Dr. Reed, in selecting
the method of treating Mr. Church, was not bound to u~e
any particular ·method, and if., among doctors· of ordinary
skill and learning·, more than one method is recognized as
proper, under the conditions, it is not neg·ligence for the defendant to have adopted any of such methods so recognized,
and the fact that some other methods existed and were used
by other doctors, does not establish, or even tend to establish
negligence.''
Mr. Williams: The defendant excepts to the refusal of
the Court to grant Instruction 6-A, on the gTound
page 455 ~ a doctor is not bound to use any particular method
,
in treating- a patient if there are tw:o or more
methods of treating a patient which are recognized as proper.
He is only required to use one such method.
Defendant's Insfruction No. 8 (Refused):

"The Court instructs the jury that if you believe from the
evidence that Dr. Reed requested Mr. Church to allow him
to do a spinal ·puncture prior to starting· the treatment in
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1937, and Mr. Church refused to have a spinal puncture done
at that time, you shall find for the defendant."
Mr. "Williams:: The defendant excepts to the refusal of
the Court to grant Instruction No. 8 on the ground that if
Mr. Church refused a spinal puncture prior to treatment in
1937, there can be no recovery in this case due to his negligence.
Defendant's Instruction No. 9 (Refused):

''The Court instructs the jury that if you believe, from the
evidence, that Dr. Reed advised Mr. Church to go to an oculist
when Mr. Church began to complain of his eyes, and that Mr.
Church refused to do so, you shall find for the defendant.''
Mr. Williams: The defendant excepts to the refusal of
the Court to grant Instruction No. 9 on the ground
page 456 ~ that Mr. Church refused to consult an oculist.
Then he could not complain of any damage, due
to the fact that he failed and refused to consult an oculist.
Defendant's Instruction No. 10 (Refused):

'' The -Court instructs the jury that if you believe from the
evidence that Dr. Reed advised Mr. Church from time to time
during the period from 1923 to 1937, that he should return
for further treatments, and Mr. Church refused to do so,
you shall find for the defendant.''
Mr. Williams:· The defendant excepts to the refusal of
the Coui·t to grant Instruction No. 10, on the ground that Mr.
Church refused to receive treatment. He was guilty of contributory neglig·ence.
Defendant's Instruction No. 11 (Refused):

'' The Court instructs the ;jury that if you believe fro:qi the
evidence that Dr. Reed was justified in believing· from his
·knowledge of Mr. Church's condition and history 1~eceivecl,
that on Aug·ust 14th he was still suffering from syphilis, and
that Dr. Reed gave him two doses of tryparsamide, and that
thereafter Mr. Church complained of his eyes and that Dr.
Reed thereupon stopped using· the tryparsamide and g·avf!
bismuth and marpharsen alternately, then you
page 457 ~ shall find for the clef endant.''
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Mr. Williams: The defendant ~xcepts to the refusal of the
Court to grant Instruction No. 11, oµ the ground that if the
facts set out in said instruction were believed, then, under
all of the evidence, Dr. Reed was guilty of no negligence.

Defendant's Instriiction X (Ref'l1,sed):
'' The Court instructs the jury that if you believe from the
evidence that tryparsamide was beneficial to Mr. Church's
eyes you shall find for the defendant.''
Mr. Williams: The defendant excepts to the refusal of the
Court to grant Instruction X, on the ground that it is substantial evidence in this case that the tryparsamide is a
proper medicine to give under the conditions, and was beneficial to the eyes.
page 458 ~

JUDGE'S CERTIFICATE.

I, A. R. Haneke!, J udg·c of the Circuit Court of the City of
Norfolk, Virginia, who presided oyer the fore going trial of
the case of Albert T. Church v. James W. Reed, in said Court,
at Norfolk, Virginia, February 16, 17, 18, 20, and 21, 1939,
do certify that the foregoing, together with the exhibits
therein ref erred to, is a true and correct copy and report
of all the evidence tog-ether with all the motions, objections,
and exceptions on the part of the respective parties, the action of the Court with re~pect ther~to, all the instructions
offered, amended, granted, and refused by the Court, and
the objections and exceptions thereto; and all other incidents
of the said trial of the said cause, with the motions, objections
and exceptions of the respective parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foregoing report, to-wit: Plaintiff's Exhibit 1 (stipulation) ; Plaintiff's Exhibit 2 (report) ; Plaintiff's 3 and 4
(receipts) ; Plaintiff's Exhibits 5, 6, and 7 (charts) ;
Plaintiff's Exhibit 8 (laboratory report); Plaintiff's Exhibit
9 (package containing tryparsamide Merck); Plaintiff's Exhibit lO (affidavit) ; Plaintiff's Exhibit 11 (Dr. Diehl 's address); Plaintiff's Exhibits 12, 13, 14, and 15 (receipts); Plaintiff's Exhibit 16 (Tryparsamide Merck pamphpage 459 ~ let); Plaintiff's Exhibit 17 (excerpts from the
- American Medical Journal) ; and Defendant's Ex11ibit 1 (letter), which have been initialed by me for tl1e purpose of identification, it is agreed by the plaintiff and the defendant that they shall be transmitted to the Supreme Court
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of Appeals as part of the record in this cause in lieu of certifying to the said court copies of said exhibits.
And I do further certify that the attorneys for the plaintiff had, reasonable notice, in writing, given by counsel for
the defendant, of the time and place when the foregoing re- '
port of the testimony, exhibits, instructions, exceptions, and
other incidents of the trial would be tendered and presented
to the undersigned for signature and authentication, and that
the said report was presented to me on the 6th day of May,
1939, within less than sixty days after the entry of the final
judgment _in said cause.
.~
Given under my hand this 6th day of May, 1939.
ALLAN R. HANCKEL,
Judge of the Circuit Court of the.
City of Norfolk, Virginia.
page 460

~

CLERK'S CERTH,IC.A,TE.

I, Cecil M.. Robertson, Clerk of the Circuit Court. of the
City of Norfolk, Virginia, do hereby certify that the foregoing
is a copy of report of the testimony, instructions, exceptions
and other incidents of the trial in the case of Albert T. Church
v. James W. Reed, and that the original thereof and said
copy together with the original exhibits;· therein referred to,
duly authenticated by the Judge of said court, were lodged
and filed with me as Clerk of the said court on 6th day of
May, 1939.
CECIL M. ROBERTSON,
-Clerk of the Circuit Court of the
City of Norfolk, Virginia.

page 461

r

The following is the Stipulation of Counsel
making- the written opinion of the Court a part
of the record herein :

IT IS STIPULATED between counsel that the written
opinion of the trial court, dated the 21st day of April, 1939.
may be ma~e a part o.f the record in this case.
VENABLE, :MILLER, PILCHER & PARSONS.
Attornevs for Albert T. Church.
WILLIAMS, LOYALL &'TAYLOR,
Attorneys for James W. Reed.
The following is the written opinion of the Court abovt~
ref erred to and made a part of the record by the foregoing
stipulation:
·

'
James \V. Reed v. Albert T~ Uhurch

a

•

In this case the jury found verdict for plaintiff, and it _
is now before the Court on a motion to set aside that verdict
and enter judgment for defendant.
Defendant complains of allowing the introduction of a
folder which comes around the tryparsimide bottle (amphoule ). This, it seems to me, was harmless error (if error at
all) for the reason that defendant testifies that "he got all
the literature he could on the subject'' and "followed closely
the schedule as outlined and recommended by pamphlet put
out by Merck" (pages 194-202 of the record).
It is thoroughly developed by the testimony that the folder
contained nothing that the defendant did not know from t~at
or other sources, such as pamphlets.
page 462 r Defendant further complains that counsel f01;
plaintiff was permitted to introduce medica]
books-or extracts therefrom-in the examination of defendant and other doctors testifying· in his behalf.
I think a fair examination of this record shows that such
extracts were used in cross examination of the different witnesses only to test thefr knowledge and experience; and that
practice seems to be allowable under the law. C. J., Vol. 22,
Section 1127.
.
. .
Coming to the question most strongly pressed by counsel
for defendant, that is, that there is no evidence of his negli~
g·ence. It is probably true that the great weight of the evidence is that it is not the practice of the doctors in this locality to have an examination of the eyes made before giving
a patient tryparsimide, and if defendant's failure to havP
this done was the only evidence of his negligence then the
verdict would be without sufficient evidence to support it;
yet it further appears by the weight of the evidence that· if
complaint is made by the patient of impairment of his vision,
,use of tryparsimides '3hould be discontinued.
,
Here there is a sharp conflict in the testimony. The defendant insists that he did change the treatment to bismuth
and sansalvarsan, and that he only gave two ( or perhaps
three) doses of tryparsimide.
,
On the other hand, witnesses for the plaintiff testify that
he continued to g-ive tryparsimide after the plaintiff complained of the impaired vision.
The jury had the right to believe that defendant did contiime to use tryparsimicle throug-hout his treatment of the patient; and the further rjg-ht to conclude from the.
page 463 ~ medical testimony that such treatment was improper and negligent.
As to the instructions given, amended and refused they f o]low the law as laid down by our Supreme Court of .A ppea]s,
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and seem to properly present to the jury, fully and fairly, the
issue to be determined.
The motion to set aside the verdict must be overruled.
A. R.H.
page 464

~

Virginia:

In the Clerk's Office of the Circuit Court of the Citv of
..
Norfolk, on the 23rd day of May, in the year, 1939.

I, Cecil M. Robertson, Clerk of the Circuit Court of the
City of Norfolk, do hereby certify that the foregoing· is a
true transcript of the record in the suit of Albert T. Church,
plaintiff; against ,James W. Reed, defendant, lately pending
in said Court.
I further certify that the same was not made up, completed
and delivered until the plaintiff had received due notice
thereof in writing, and of the intention of the defendant to
apply to the Supreme Court of Appeals of Virginia for a
writ of error and sitpersedeas to the judg·ment therein.
Teste:
By

CECIL M. ROBERTSON, Clerk.
vY. R. H.A.NCKEL, D. C.

Fee for Transcript $25.00 .
.A. Copy-Teste :

M. B. WATTS, C. C.
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