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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2320
HETTIE G. ,SMITH AND OTHERS, Appellants,
versiM

·THE POCAHONTAS FUEL COMP~t\.NY, INCORPORATED, Appellee.

*PETITION.
To the Honorable Justices of the Supreme Court of Appeals
of -Vir.Qinia:

Your petitioners, Mrs. Hettie G. Smith, W.R. Graham, Jr.,
Mrs. Edna B. Smith. MrR. rearl s. Cecil, Charles w. Smith,
Mrs. Louise O'Dell, :M:rs. Rebecca Freeman-Simms, Mrs. Gray
Tarter Hurt, Mrs. Aileene Sanders Worrell, I. M. Sanders,
Sallie M. ,Sanders, Walter l\f. Sanders, and IOharles R. San;.
ders, respectfully represent that they are aggrieved by a final
decree entered by the Circuit :Court of Tazewell County, Virginia, on the 28th day of December, 1939, in the cause therein
then pending under the short style of Hettie G. Smith, complainant. v. W. R. Graham, Executor, and others, defend~
·
·
, ants.
Your petitioners prB.y that an appeal may be awarded to
them by your Honorable Court.
·A transcript of such parts of the record in said cause aR
will enable the Supreme Court of .Appeals to properly decide
the case, is filed with this petition and prayed to be read and
considered herewith.
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Reference herein made to the pages of the record are to
the pag·es of the typewritten record.
Italics are inserted by counsel, unless otherwise stated.
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*A BRIEF S.TATEMENT OF THE MATERIAL
PROCEEDINGS IN THE LOWER COURT, ·THE
ER.RORS ASSIGNED .A.ND THE QUESTIONS INVOLVED IN THE APPEAL.

J. M. Smith died intestate in Tazewell County, Virginia,
on the 12th day of April, 1929, and on the 29th day of September, 1934, Mrs. Hettie G. Smith, the last wife of the said
J. M. Smith, filed her. bill in chancery in the Circuit Court
of Tazewell County, Virginia, making the heirs at law of
J. M. Smith, deceased, the heirs at law of J . .0. Smith and
Amanda Smith, Rebecca Freeman, who had later inter-married with ............ Simms, Mrs. Gray Tarter Hurt, devisee of C. M. Graham, tbe heirs at law of W. M. Sanders,
deceased, Pocahontas Coal & Coke Company and Pocahontas
Fuel Company Incorporated, parties defendants. The said
bill of complaint was duly matured as to all of the said defendants by service of process and by order of publication.
The purposes of the suit, among other things, as stated in the
bill, were to have a settlement of the estate of .J. M. Smith,
deceased, and of determining the amount of royalties that
had accrued to said estate under and hv virtue of a contract
of lease dated June 15, 1906, made by J. "M. Smith, J. C. Smith
and Amanda Smith, his wife, C. M. Graham, and Rebecca
Freeman, lessors, to Pocahontas Collieries Company, a corporation, lessee, whereby the lessors, together with the heirs
at law of W. M. Sanders, deceased, demised and leased to
the said lessee the exclusive privilege for one hundred yea.rs
of mining coal and manufacturing coke from the veins or
seams of coal in and underlying a tract of land recited as
containing 353.79 acres, more or less, situated in Tazewell
County, Virginia, and of determining the amount of royalties·;
if any, which were due and unpaid to the lessors and their
successors under the said lease and the amount of royalties
thereafter to accrue under the said lease to the lessors and
their successors.
4•
*The defendant, Pocahontas Fuel Company, Incorporated, iR the successor in title to Poc.ahontas Collieries
Company, a corporation.
By decree of the court entered in the said cause on the
30th day of June, 1936 (Record, p. 70), the cause was ref erred to A. S. Hi~idnbotham, Commissioner in iOhancery, to
ascertain and report various matters stated in the decree.
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On July 31, 1937 (Record, p. 102), a stipulation and agree- . ment was entered into between all of the parties to this cause,
whereby it was agreed that there were 3,300,000 tons of recoverable coal, of 2,240 pounds each, in the two veins of coal
underlying· the said tract of 3-53.7'9 acres of land designated
as the "No. 3 seam" and the "upper Smith seam'' and that .
under the said contract of lease dated June 15, 1906, the Pocahontas Fuel Company, Incorporated, was requireq. to pay for
the said 3,300,000 tons of coal.
On the 5th day of October, 1936, Pocahontas Fuel Company,
Incorporated, paid into court the sum of money (less $114,216.30) representing the royalties at ten cents per ton on
2,775,441 gToss tons of coal, and which it at that time claimed
was all of the recoverable coal in the said two seams. However, pursuant to the said stipulation, Pocahontas Fuel Company, Incorporated, agreed to pay for additional 524,559 tons
of coal in the said "No. 3" and "upper Smith" seams, at the
·rate of ten cents per ton, making a further liability upon Pocahontas Fuel Company, Incorporated, in the sum of $52,455.90,
with interest from June 15, 1936.
A. S. Higginbotham, on the 27th day of July, 1939 (Record,
p. 234) filed his report in the case whereby, among other
things, he reported that Pocahontas Fuel Company, Incorporated, was. under the lease of June 15, 1906, entitled to
5* take a credit •by the amount of minimum royalties it
had paid to the lessors under such lease, and which minimum royalties so paid amounted to the sum of $114,216.30,
as of June 15, 1936, and that the said lessee was entitled to
credit the sum of $330,000.00,. being the total royalties at the
rate of ten cents per ton upon the 3,300,000 gross tons of
coal in said lease, by the said sum of $114,216.30, as of June
15, 1936.
Exceptions were duly filed to the said report of A. S. Higgfobotham, Commissioner.
The finding of the said Commissioner on that point was
confirmed ·by decree of the Circuit Court of Tazewell County,
Virginia, entered on the 28th day of December, 1939, and
pursuant to such decree of confirmation, Pocahontas Fuel
Company. Incorporated. paid into the registry of the said
court on the 29th day of December, 1939, the sum of $72,573.33, being· the amount found by the court to be due to the
complainant and the lessor defendants in the cause after allowin~ credit to Pocahontas Fuel Company, Incorporated, in
fl1e sum of $114,216.30, with interest from ,June 15, 1936.
The complainant and the lessor defendants in the cause further contended that Pocahontas Fuel Company, Incorporated,
under the terms of the said lease was required to' pay for all
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veins or seams of coal under the said tract of land with a
thickness of three and a half feet or over, within thirty years
from the date of the lease.
ERRORS ASSIGNED.
Your petitioners respectfully assign that the Circuit Uourt
of Tazewell County, Virginia, erred in its decree entered on
the 28th day of December, 1939, in this cause, wherein it
held:
(l) That Pocahontas Fu~l Company, Incorporated, was
entitled *to a credit by the sum of $114,216.30 as of June
15, 1936, being the amount of minimum royalties it paid
to the lessors under the said con tract of lease ;
.
(2) Wherein it held that Pocahontas Fuel Company; Incorporated, under the said contract of lease, was not required
to mine or pay for all veins or seams of coal having a thick~
ness of three and a half feet or over within thirty years from
the date of the lease.
6~

QUESTIONS INVOLVED IN THE APPEAL.
The only questions involved in this appeal are the two
questions hereinbefore set out in the assignment of errors.
Your petition~rs assert:
(1) That Pocahontas Fuel Company, Incorporated, was not
enti_tled to credit the tonm1ge royalties due to the lessors under such lease at the rate or ten cents per ton in the amount
of $330,000.00 by the minimum royalties pa.id J:>y the lessee
to the lessorR nnder ARTICLE FIVE of. the lease, in the
sum of $t14,216.30, but is only entitled to credit in the sum
of $2,302.84, on account of coal actually mined during the
thirty yea.rs after June 15, 1906;
(2) That the lessee should now be required to pay for thl•
veins or seams of coal under sRid tract of land with a thickness of three and a half feet, or over.

STATEMENT OF THE FAOTS.
The above statement of the '' material proceedings in tlt~
lower eourt'' inclurles manv of the facts .
•T. M. Smith, .J. C. Smith and Amanda Smith, his wife, (f.
M-. Graham and Rehecea Freeman, to~ether with the heirs at
law of W. M. Randers. entered into a.· contract of lease dated
·
June 15. ] 906, (Record. p. _15), whereby tliey demisecl and

.I

I
I
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leased to Pocahontas *Collieries .Company, a corporation,
the exclusive rig·ht and privilege of mining coal and manufacturing coke for the period of one hundred years from th~
veins or seams of coal in and u:µ.derlying a tract of land reci~d as containing 353.79 acres, more or less. Your petitioners are the successors in title to the said lessors. Pocahontas· Fuel Company, Incorporated, is the successor in title
to Pocahontas Collieries Company~ a corporation.
The lease contract provides for two rentals, as follows :
(1) Under ARTICLE. ONE·. the lesRee was required to
pay a rental. or royalty at the rate of ten cents per ton for
each and every long ton of coal mined, dug or carried away
from thA tract; and
(2) Under ARTICLE F[VE of the lease. the lessee was
required to pay "as a minimum rental or royalty, under this
lease, whether the quantity of coal mined or coke manufactured fo:r thr. respective years shall produce that amount or
not. at least $12.50 per. acre per annum _for each and every
acre of the ·:-lnH.79 acres included in this lease".

· Under ARTICLE FIVE. the lessee was given ''the privi~
lege during any of the next succeeding years of mining, free
from royalty, a sufficient amount of coal over and above tpe
amount requirAd to yield the minimum royalty for said year,
at the rate F;pecifiP.cl above. to reimburse it for deficiency in
any precedin~ year or years.
Under ARTICLE TW'ELVE of the lease, the lessee was
required '' to either mine or pay for all coal in the said Pocahontas No. B vein and in the upper .Smith vein of coal, underlying said tract of 353.79 acres of land, within the perio~ of
thirty yeai;s from the date of this lease. at the rate of teu
cents per ton of 2,240 pounds'' and with the further privilege
that if the leRsee should not mine all of- said veins or seams
within the thirty year period, it should thereafter have the
right, after paying for the said two veins, to *mine and
8* remove the coal therein without .further charges
any
time durin~ the continuance of the lease.
The les~ee. during- the period extending from June 15, 1906,
to .Tune 15. 1936, and which will be referred to as the thirtyyear peri~d. mined from the said seams of coal, during the
fo1lowing- years, the following· number of tons :

at

!

i.

1930
1931
1932
1934

33,185
45,702
61,199
134

tons
tons
tons
tons
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By H stipulation entered in the record, it is admitted by
all nartie8 that there were 3,300,000 tons of coal in the said
two veimi. The residue thereof, after deducting the small
number of tons mined in 1930, 1931, 1932 and 1934, have not

been mined as yet.
Under the lease (Record, p. 15), the lessors did agree to
convey to the lessee the surface of a certain part of land
situated along Laurel Creek, and after the lease was executed,
pursuant to that clause, they did actually convey to the lessee
that part of the surface of the said tract containing 243.14
acres.
.
Under the leaRe. the lessee took charge of the leased premises and has lrnd possession of them since t.he date of the
lea8e, and it has also had and used and enjoyed the various
rights and privileges mentioned and shown in the said lease.
A railroad has not been built t.o the property, but the lessee,
in 1931.. extended its mining operations to the property and
could have mined and removed all of the coal therefrom during the said thirty year period if it had elected so to do.
In using the property the lessee has extended a tunnel or
draimvay on the No. 3 seam of coal on the property, in order
to more effi.ciently onerate ib:; other properties, and in
9~ order to *haul tlrn coal from its other properties to its
• tipples.
The lessPe, Pocahontas 1Fuel Company, Incorporated,
through it.self and ih:; subsidiaries, is operating many thousands of acres of coal lands situated in Tazewell County, Virg'inia, and in :McDowell r-ounty. W ~st Virginia.
The snit WH8 inRtituted by Mrs. Hettie G. Smith in 1934,
and shortly after the thirty year period expired, on .June 15,
1936, tl1e leRRee paid into the registry of the Ci~cuit Court
of Tazewell County the sum of money representing the royalties on 2. 775.441 gross tons of coal, at the rate of ten cents per
ton. less $11.4,216.30, and which at that time, it claimed was
all the recoverable coal in the said two seams. However, afte1· it was stipulated and a.greed that there were 3,300,000
ATOss tom; of coal in the said two scams, the lessee ha~ heretofore. on the . . . . day of J a.nuary, 1940, paid into court a
further sum of money. However, it contended and yet contenils that it was entitled to a credit of $114,216.30 as of tTune
15, 1936, and being the amount of minimum royalties it pa.id
to lessors.
4
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·ARGUMENT.

The Pocahontas Fuel CompanJ/, Incorporated, Is Not Entitled
to Have Credit for the Minimum Royalties Which It
Has Paid A_qai1u;t the _1.1.mount Due and Owing t.o the
Lessors and Their Successors, Under the Lease Contract
Dated .htne 7.'i, rnnr;.

\.

The question of whether the Pocahontas Fuel Company,
Incorporated, (sometimes herein referred·to as "lessee") is
entitled under the lease contract dated June 15, 1906, to have
credit for minimum royalties paid, or any part. of them,
against the amount due and owing under the lease dated
June 15, 1906, turns upon the proper construction of such
contract of lease, copy of which is shown in the record, page
15.
Yom· petitioners (who are sometimes referred to herein
as "lessors") contend that the lesRee is entitled to a credit
of only $2,302.84, as of June l'.5, 1936, against the amount due
and owin.g to the lessors under such contract of lease. The
lessee contends that it is entitled under the lease to credit
for all of the minimum royalties (to-wit, $114,216.30), which
it paid under such lease between June 15, 1906, the date of
the lease, and June 15, 1936, the date of the maturity of the
lease ( sometimes herein referred to as the thirty year period).
The isRue on this question as between the lessee and the
lessor~ is clearly drawn and is to be determined from the
construction of the lease in the light ·of various applicable
decisions of the courts and other authorities.
The principsl p1·ovisions of the lease dealing with this
question are found in Article One, .Article ;]ffiye and .Artie.le
Twelve of the lease.
The pertinent part of Article One is as follows:
"ARTIOLE ONE: The Lessee l1erebv covenants and
agrees to pay to the Lessors, their a.dministra tors or execu..
tors, during the continuance of this lease, as rental, the following royalties :-Ten (10) cents for each and every ton
of 2,240 pounds of coal mined, dug, or carried ·awa.y
11 * *from, or nsed on the 353.79 acres of land hereinbefore
described, for any other purpose than the manufacture
of coke for shipment, and fifteen (15) cents per ton for ea.ch
and every ton of 2,240 pounds of coke made from coal mined
fi·om said tract of land.''
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The pertinent part of Article Five h~ as follows:

'' ARTICLE FIVE: Except as hereinbefore provided in
Article One of this lease, the Lessee shall pay to the Lessors
as a minimum rental or royalty under this lease, whether the
quantity of coal mined or coke manufactured for the respective years shall produce that amount or not, at least the sum
of $12.50 per acre per annum for each and every acre of the ·
353.79 a.ores included within thiH lease-said payments to
be made quarterly· as above p1·ovided for. Payment for any
.amount necessary to complete thr. minimum rental for any
one year, shall be made on the 25th day of the next. year, but
the Lessee. however, shall have the pri1.:ile,ge during any of
the next succeeding years of mining, free from royalty, a
sufficient amount of coal over and above the amount re<1uired
to yield the minimum royalty for said year, at the rates specified above, to reimburse it for deficiency in any preceding
year or years.' '
The pertinent part of Article Twelve is as follows:
'' ARTICLE TWELVE: The said Lessee. further covenants and binds itself, to either mine or pay for all coal in
.~aid Pocahontas No. :il vein, and in the said upper Smith ·vefo
o.f cnal, underlying said tract of 353.79 acres of land, iuithin
the period of thirty (30) years from the date on thi.~ lease,
at the rate nf. ten cents per ton of 2,f2'40 pownds, and if the
said LeRsee shall not mine all of said vein or seam of coal,
underlying Raid tract of 353.79 acres of land, within the said
thirty (30) years as aforesaid, it shall have the right and
privilege~ after paying for said two· veins of coal, ·belonging
to the L-essors, which is still in and nnder said tract of 353.79
acreR of land, to mine and remove the same, or any part
thereof, without further charges therefor, at any time or
during such times during the eontinuance of this lease, as
it may desire. And it is further understood and agreed be-tween the parties hereto that no rents or charges whatsoever,
shall be made against the Lessee. its successors or assigns,
·aftet the expiration of the said Thirty (30) years, either for
the use of the surface o.f .mid tract of land or the coal in the
.~o,id two veins of coal underlying the .~ame."
The intention of the parties must be derived from a consideration of' t.he terms of the contract of lease, in tl1at there fa
no evidence in thiR record showing or even tendin~ to show,
thP. intention of the varties on this question.

H. H~ Smith, et al., v. Pocahontas Fuel Co.
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·9

. 11!:It will be observed that there are two rentals required
to he paid by the lessee to the lessors under the contraet:

(a) Under Article One~ a royalty or rental at the rate of
ten (10) cents per ton for each long ton of coal mined, dug
01· carried a.way from the leased premises ; and
(b) Under Article Five, annual minimum rpyalties or
rentals at the rate_ of '~$12.50 per ac.re per annum for each
and every acre'' of the land included in the lease.
The distribution between the '' annual payments'' provided
for by the lease, under Article Five, and the ''royalties" under Article One, are clearly shown in the opinion of the Supreme Court of Appeals of Virginia, rendered in the case of
Graha,1n v. Smith_, 170 Va. 246, 255, wherein thjs particular
·coJ1tract of lease was being· construed on the auestion of
whether or not Mrs. Hettie G. Smitl1, the widow of .John l\L
-Smith. waR entitled to any part of the sum paid into court
. by Pocahontas Fuel Company. In the opinion in ~hat case,
the court said:
'' (9) The anwual VMJments provided for on an acreage
b11sis were. of course. rents. The royalties were also rents.
,, We do not doubt that royalty reserved by the owner of _the
land is rent.' Palnier v. Be11der, 57 F. (2d) 32, 35."

13*
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*The lessee fa cncleavt>ring to offRet against the tonnage royAltieR or rentals prescribPd by Article One, the
acreage minimum rentals prescribed in Article Five, and even
tbouA·b there i~ no proviRion in the contract of lease providing for or even pennitting directly or indirectly, that such
offset may be taken.
The lei:isee. contrary to the terms of the contract of lease,
-is endeavorins.r to i:iecure a cash credit at this time for the
mini~um :rnnna] rentals which it paid during the thirty year
period of the ]ease. It cannot secure such credit, in that the
contract of lease neithP.r directly nor indirectly permits such
a credit to he taken.
Article One provides for a tonna.qe royalty or rental and
makes no provii:iion for any recoupment or offset ag·ainst the
rentals. therein required to be paid.
Article Five provides for a ''minimum rental" based upon
the acrea~·P. of the land, not tbe tonnage of the coal, and further provides t.he onlv method or means bv which the lessee
may re~oup or take .credit ag·ainst the tonnage rentals or
royalties by the annual rentals required to be paid under
Article Five. Such recoupment or offset is stated in Artick·

1.0
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Five, in terms which cannot be properly misunderstood or
misconstrued, in that it is elearly said therein:
'' The lessee, however, shall have the prfoilege, during any
of tlle next succeeding years, of mining free from royalty,
a sufficient amount of coal over and above the amount required
to yield the minimum royalty for said year, a.t the rate specified above, to reimburse it for deficieney in any preceding
year or years.''
Under that clause the "privilege" of recoupment or of offset accrues only from the actual ''mining'' of the coal. 'Since
the lessee did not exercise the "privilege" or "mining" coal
over and above the amount required to yield the minimum
royalty for any year, then it clearly, under that lease, did
not have and does not have the right to reimburse itself for
the de.ficiencv.
14*
•The expressed intention of the parties as contended
in ARTICLE FIVE of the lease is ·that the privilege of
reimbursement is gTanted to the lessee only by the actual
mining of the coal in succeeding years. The intention of the
parties can only be found in the expressions of the parties
as contained in the contract of lease, and where those expressions are clear, as shown in ARTICLE FIVE, they must be
regarded as containing the intention of the parties.
Richniond,. Engineering Corporation v. Loth, 135 Va. 110.

In Lynnhaven Beach Co. v.1Vloore, '156 Va. 683, 694, the court
speakin.~ throup:h Mr..Tmd:ice Browning· said:
"In 2 ·wmiston on Contracts, section 810, part 2, it is said:
'* * * and it may be said without qualification that if the
parties have made a memorial of .their bargain or a 'U'ritin.(J
is req1.tired bu law, their actual intent unless expressed in
some wav in tlie writiiw:. is ineffective~ except when it can
he made the basis for reformation of the writing. It is true
tha.t it is commonly said that the court in the interpretation
of contract iR endeavoring to find the intention of the parties.
The natural meaning of this language is that the court is endeavoring· to find as a controlling· factor what, as has been
seen, may be wholly ineffectual. In contract of which no
memorial is made, and no writing reqitired by law, it is doubtless true that where parties have made a bargain, which both
of them understand in a certain sense, their intent (which
at lease has been made µlain to one another) must be sought,
however inadequately it may have been expressed. But in
contracts of tl1e other cla8s~ this is not true, and although
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courts may say they are seeking the intention of the parties,
the assertion is even more emphatic that this intention can
be found only in the expressions of the parties in the writing-. In effect, therefore, it is not the real intent, but the ·
intent expressed or apparent in the writing, which is· sought.'
'' See to the same effect note Ann. Cas. 1914D, p. 392; Mc,Neer v. C. ct 0. Ry. Co., 76 W. Va. 803, 86 S. E: 887; Btonega
Coal & Coke Co. v. L. <t N. R.R. Co., 106 Va. 223, at pp. 226-7,
5n E. 551, 9 L. R. A. (N. S.) 1184.
Citations of other authorities to the like effect might be multiplied indefinitely."
The court in Smith v. Ranisey, 116 Va. 530, 537, speaking
throug·h Judge Buchanan, said:
•" The well settled rule of construction is, that no
word in a contract is to be treated as meaningless * * •
if any meaning reasonable and consistent with other parts
of the contract can be given to it.' Stephen Putney Shoe
Co. v. R. F. and P.R. Co., 116 Va. 211, 81 .S. E. 93 and authorities cited.''
15*

The court in Scott v. Albemarle Horse Show, 128 Va. 517,
526, speaking through Judge Burks, said:
"ThA contract is to be construed as a whole, and effect
idven to every provision thereof if possible. No word or
paragraph can be omitted in construing· the contract if it can
be retained and a sensible construction given to the contract
as a whole.''

16•

*The contract is a ininin_q contract, and under AR.TICLE FIVE it is clearly stated beyond a peradventure
of a doubt that only by minin,q of coal could the lessee sec:mre
itself the rig·ht of recoupment or of mining free from royalty
coal from the leased premises. Yet, in the very teeth of .A;RTT CLE FIVE. and contrary to its provisions, the lessee is
seeking to offset against the rentals or royalties provided by
ARTICLE ONE. the minimum annual acreage rentals provided in ARTICLE ,F[VE.
The intention of ARTICLE FIVE is clear, wherein the
"privilege during any of the next succeeding years, of mining free from royalty,'' is given to the lessee. The instrument shHll be declnred to mean what it says. Effect must
be .e:ive_n to every provision thereof, including that part of
ARTICLE FiVE. Since there is no doubt about the meani.ng of the words in ARTICLE FIVE, that paragraph cannot
be omitted or discarded in construing the contract.
·
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The court, in its opinion in Ames v. American National
Book, 163 Va. 1, 38, speaks forcibly upon· this question, as
follows:
'' The ·pole star for the construction of a contract is the
intention- of. the contracting parties as expressed by them in
the 1iJOrds they have used. The court may and should, as
an a.id to the interpretation of the words used, take into consideration the subject matter, the facts and circumstances
surrounding the parties ·when they entered into the contract,
and the purposes for which it was made. But it is not at
liberty, because it has acquired a knowledge of those facts,
to put a construction on the words the parties have used
which they do not properly bear. It is the court's duty to
declare what the instrument itself says it says.
''The contra.ct is to be construed aR a whole, and effect
given to every provision thereof if possible. No word or
paragraph can be omitted in construing tl1e contract if it
can be retained and a sensible construction given to the contra.ct as a whole.' No word or clause is to be treated as. meaningless if any reasona;ble meaning consistent with the other
parts of the contract can be given to it; and no word or clause
should be discarded unless the other words used are so specific.
and clear in contrary meaning as to convincingly show it t()
be a false demonstration."

17""

•The lessP.e 's own evidence (Record, p. . ... ) shows
that no minin~ was done in the thirty year period except in the years 1930, 1931, 1932 and 1934. In those years
the numbers of tons of coal mined was as follows :
1930
1931
1932
1934

33,185
45,702
61,199
134

tons
tons
tons
tons

Under the provisions of Article Five the lessee would not
be erititled, we submit, to any credit for the years 1930 and
1934, inasmueh as '' a sufficient amount of coal over and above
the amount required to yield the minimum royalty for said
- year," at the rate of 10 cents per ton, was not mined in either
of thoRe vearR. In other words. since the amount of the minimum royn lty due in each of those years was $4,193.63, the
lessee would l1ave fo mine 41,936.3 tons of coal in any given
year in order to produce the minimum royalty for that year
before if: could claim any credit for minimum royalties pairl
in previous years. It ::tppears, therefore, that since the lessee
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only mined 33,185 tons in 1.930 ( or a royalty equal to $3,318.50)
and only 134 tons in 1934 ( or a royalty equal to $13.40) the
lessee is not entitled to any credit for those. years.
The lessee, however, is entitled to have a credit on account
of minimum royalties previously paid in the amount by which
the number of tons mined in 193l. and 1932 exceeded the number of tons of coal required to produce the minimum royalty
for those years; or to put it mathematically, the lessee should
be credited with $376.57 for the year 1931, since 45,702 tons
were mined in that year, or 3,765.7 tons in excess of the
amount required to produce the minimum royalty fo1· that
year. Likewise. the lessee should be credited with $1,926.27
for the year 1932, since 61,199 tons were mined in that year
or 19,262.7 tons over and above the number of tons required,
at the specified rate, to produce the. minimum royal.ty for that
year.
18~
*Thus it appears that the total credit which the lessee
can claim under _4.. rticle Five of the, lease is $2,302.84.
It ii;; to he noted that the lease does not give the lessee a
right to credit the minimum royalties paid, but only g-ives
the lessee a "pr-ivilege" by which it can obtain such a credit.
In order for the lessee to avail itself of this ''privilege", it
is incumbent upon the le~see to sho,v that it has brought itself
within the term8 and conditions of that "privilege". Article
Five states in the clr.arest fashion the terms and conditions
on which the ''privilege'' is granted. It is there stipulated
that the lessee Rhall have the "privilege" during the next
succeeding years '' of minin:g, free from royalties, a sufficient
amount of coal over and above the amount required to yield
the minimum royalty for said year". From this provision it
is clear that the less.ee only bas the "privilege" of ''mining"
coal during the next succeeding years after it has mined a
sufficient 8.mount of coal in a particular year to yield the
minimum royalt~y for tl1at year. The "privilege" granted is
that of "niining" coal free after a sufficient amount of coal
has been mined in a given year to earn the minimum royalty
for that year. No privilege is granted the lessee to claim a
cash credit.
The ''privilege'' being one of ''mining'' coal free after n
sufilciP.nt amount of coal has been mined to yield the minimum
royalty for that year, it is evident, we submit, that the lessee
ha.8 failed to exerciRe the "privilege·" in accordance with the
terms and conditions of the lease.
·The minimum royalty is a primary obligation of thP19•
lease, desi~nP.d to serve as rental for holding the lands,
for the purpose of the lense, whether or not coal shall he
actually mined, and is in no sense payment for coal mined
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or unmined, and also is inserted to insure diligence and
promptitude in mining'.
Elkhorn Coal Corporatfon v. By Products Coal Company,
237 Ky. 436, 35 S. W. (2d) 898;
Koppers Coal O'ompanv v. Asher Coal Mining Co., 226' Ky.
492, 11' S. vV. (2d) 114;
Greenou_qh v. Colonial Collieries CompanJJ (Pa.), 1 A. (2d)
174;
.
Graham v. Stnith, 170 Va. 246, 255;
Nelson v. Republic Iron. <t Steel Co., 240 Fed. 285, 290;
State v. rJa·rour Mining Co., 143 Minn. 274, 173 N. '\V. 415;
18 R. C. L., p. 1:1'91;
Saylor v. Howard, 229 Ky. 826, 18 S. W. (2d) 279;
State v. Royal Mineral Ass 'n., 132 Minn. 232, 156 N. W.
128;
Sa,zilsberry v. Saulsberry, 162 Ky. 486, 172 S. W. 932;
Lehigh Zinc <t Iron Co. v. Bamford, 150 U. S. 665, 14 Sup.
Ct. 219, 37 L. Ed. 1215 ;
Woodruff v. Gitnt01i, 222 Pa. 384, 71 Atl. 851;
Berwind-White Coal Min. Co. v. 'JJlla,rtin, 124 Fed. 318;
LeJii_qh Valley Coal Co. v. Everhart, 206 Pa. 1:18-124, 55
Atl. 864;
Ridgel11 v. Conewago, 53 Fed. 988.

The Supreme Court of Appeals of Virginia, in the case of
Graham. v. 8rn-ith, 170· Va. 246, in considering the identical
lease contract which the Court is now asked to construe, page
255, said:
20""

*''The lease under review is a lease and not a sale of
the coal in place. ''

And further said:
"The annual vayments provided for on an acreage basis
were, of course, rents.''
Such decision sustains our contention that the minimum
royalties or '' annual payments'' under Section 5 of the lease,
wore merely rentals to be paid whether or not any coal was
actually mined, and that the present contract does not contemplate a sale of the coal in place.

H. G. Smith, et al., v. Pocahontas Fuel Co.
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In Greenoit.Qh v. Colonial Collie·ries Compam,y (Pa.), 1 A.
(2d) 174, 176, the court, in construing a lease which is almost
identical with the lease in the case at ·bar, page 176, said:
'' These parties in their original agreement fixed a minimum royalty as a liquidated rental, that is, an ascertained
and determined amount to be paid for the use of the lessors'
property. That provision, except as to the amount of the
minimum royalty, was not changed. l\finimum · r(?yalty payments in coal leases have been interpreted by your 'Supreme
Court as being in the nature of a penalty or a liquidated rental
for property, whether or not the coal is mined, and they may
not be applied to payment for the coal remaining in place
unless expressly so provided.''
The Court, in Elkhorn Coal Corporation. v. By Products
Coal Compcvny, 237 Ky. 436, 35 .S. W. (2d) 898, said:
'' The minimum royalty is a primary obligation of the lease,
designed to serve a.s rental for hol<;Iing the lands for the
purpose of the lease whether or not any coal should be actually
mined.''
Tho United States Circuit Court of Appeals, in Nelson v.
Republic Iron <t Steel Company, 240 Fed. 285, 290, in construing a. Minnesota contract of lease, approved the Minnesota rule in these words :
"Under these mining leases the amounts stipulated to be
paid by the lessee are rents and not .the purchase price of
minerals in place; that they are 'the compensation which the
occupier pays the landlord for that species of occupation
which the contract between them allows.' ''
21 *

•1n State v. 'Cavour Minin_q Company, 143 Minn. 274,
vV. 415, the court said:

17R N.

''The minimum royalty i~ the compensation agreed by co1itract to be paid for the use and occupancy for a year of the
property demised for the purposes and uses and in the manne1· and with the rights fixed by the lease; and for it the lessee
gets, among other things, the right to take within the year
5,000 tons of ore. It is not the purchase price of 5,000 tons.
which. if not taken, may be subsequently taken. It is :riot a
payment of advance royalty.''
The court in Sa11lor v. Howard, 229 Ky. 826, 18 S. W. (2d)
279, 280, said:

16

Supreme Court of Appeals of Virginia

.''The.lease of land for coal imposes a great burden on the
reversion, for the owner can make no use of the surface of the
land inconsistent with the rights of the lessee. It is therefore very commonly provided in such leases that a minimum
royalty shall be paid whether any coal is gotten out or not
The reason for this is to reg uire diligence in the lessor in getting out coal and also not to burden the lessor's reversion
longer than necessary. Under a lease like that in controversy,
the minimum royalty is simply the corn-;ideration paid for the
use of the·property."

In Stnte v. Royal Mineral Association, lr32 Minn. 232, 156
N. W. 128, 129, the court held:
'' That the amount paid by the lessee is rent and not the purchase price of mineral in place; that the lessee is in the position of a lessee of a house, bound to pay the rent, whether
he occupies it or not.''
In Saulsberry v. Sa1,lsberry, 162 Ky. 486, 172 S. W. 932,
the court, in its opinion, defined ''rents'' as follows:
" 'A sum stipulated to be paid for the use and enjoyment
· of land.' In re Roth & .Appel, 181 Feel. 667, 104 C. C. A. 649,
31 L. R. A. (N. S.) 270.
_
'' 'The con~ideration naid for the use of land.' Brooks v.
Cook_. 141 Ala. 499, 38 South. 641.
" 'Something given by way of compensation to the lessor
for the right to make use of the land demised.' N ationa.l Subway Go. v. City of St. Louis, 169 Mo. 319, 69 S. W. 290."
From the decision of the Supreme Court of the United
States in Lehi.Qh Zinc & Iron (JompanJJ v. Banifonl, 150 U. S.
665. 14 Sup. Ct. 219, 221, 37 L. Ed. 1215, it appears that the
minimum royalties were annual payments '' during the existence of the lease for the use of buildings and :fixtures.''
22*

•rn Woodruff v. Gunton. 222 Pa. 384, 71 Atl. 851, 852,
the court said :

''The provision ns to the paym~nt of the annual royalty
was inserted to insure to the lessors prompt mining by the
lessee. and prompt payment for his occupation and use of
the land.''
From t11e opinion of the United States Cireuit Court of
AnpeaJs. Third Circuit~ in B,~ril'ind-White Coal Mining Co. v.
Ma.rtin, 124tFed. 313, 315, it appears that the annual minimum
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royalty was the consideration for the "use of a mine property .
and works··".
From the opinion of the court in Lehigh Valley Coal Oorn.pany v. Everhart, 206 Pa. 118, 55 Atl. 864, it appears that the
minimum royalty provision in the lease was for the purpose
of paying for the use of the surface rights and timber privileges granted in the lease ancl also for the purpose of insuring diligence and promptitude in mining·.
- From the decision of the court in Ridgely v. Conewa,qo Iron
Co., 53 Fed. 988, it appears that the minimum. royalty provision was inserted for the purpose of securing '' promptitude
and thoroughness in mining.''
One of the purposes of payment of minimum royalties in
a lease is very concisely stated in the opinion of the court in
Allendale Lood Co. v. Alaba11ia By Prodit'cts Corporation
(Ala.), 188 So. 256, 260, as follows :
''True, the primary purpose of minimum royalties is to
assure the lessor a stated income from the lessee, and, if the
lessee does not speed up operations, l1e stands to pay· royalties for more coal than is in the lands. Britce Coal Co., et al.
·v. Bibby, 201 Ala. 121, 77 So. 545."

*A consideration of the contract shows that for the
'' annual pavments' ', or minimum rovalties which were
paid for the holding of the lands, valuable rights accrued to
the lessee, and which rights the lessee did not pay for except
throug·h the payment of the minimum royalties. Included in
such rights which the lessee received are the following:
23"l

(a) "The exclusive anrl sole right and privilege of using
all or so much of the surface of the above described tract
of land, and the stone, sand, water and all other materials
thereon, including all timber, as may be necessary for tht"l
operations under this lease, or other leases or tracts of land
owned or controlled by the said lessee, its successors and assigns, including the right to erect and maintain buildings or
·
any other improvements thereon.''

The foregoing rights which the lessee secured were valuable to it and w~re applicable not onlv to the tract of land
leased by the contract, but to other lands of the lessee, and
without such rights neither the surface of the land leased
nor the timber, stone, sand and water thereon could haYf.•
·been used by the lessee either in operating the leased premiRs or any other lands of the lessee.
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(b) "Lessor will convey by deed to the, lessee, all the s~rface along Laurel Creek, and the fork thereof, to an elevation
of ten feet, above the outcrop of the upper Smith vein of coal
on both sides of same.''
. Pursuant to that provision, the lessors did, by deed dated
December 10, 190!>, convey to the lessee that part of the surface of the leased land containing 243.14 ac.res. The only payment that was made by the lessee for that 243.14 acres of land
was by the payment· of the minimum royalties. No other
payment therefor was made except in the payment of minimum royaltie8. The lessee secured that valuable property
and property right. It was contemplated by the lease that
8uch property right would be paid for by the minimum royalties.

24 *

* (c) "The sole and exc.lusive right and privilcige uf
passing through .and over, and hauling, conveying or
otherwise transporting' throug-h and under the said tracts
of land, the coal, minerals, timber, sand or anything it may
desire to hnul. convey, or otherwise transport from this or
any other land, adjacent or otherwh,e, now owned, leased,
or controlled by the said lessee, it successors or assigns, free •
from any charges therefor."

By that clause, a right of untold value accrued to the lessee,
~.nd without it, the lessee c.ould not have transported coal
from other tracts of land throug·h the leased premises. Neither,
without ~mch clause. could the lessee have driven its drainway through the leased property. Without tha.t clause, the
lessee could not have operated its immense holdings in the
method that it is actually opera.ting them, as shown by the
testimony of Mr. Bishop. vVithout those rights, lessee would
have had to adopt an entirely different operation of its immense properties. Those rights were only agreed to be paid
for or by the payment of the minimum annual royalties.
There i8 nothing in the lease, in a clause or in a syllable thereof, under which the lessors could receive any compensation
for the granting of such rights, except by the payment of the
minimum annual rentals.
(d) Under ARTICLE T"\VELVE, it is provided:
'' And it is further understood and agreed between the
parties hereto that no rents or charges whatsoever, shall bP
made a2·ainst the lessee, its successors or assigns, after th~
expiration of the said thirty (30) years either for the use of
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the surface of said tract of land or the coal in the said two
veins underlying the same, provided, however, that all pay
ments, covenants, etc., have been complied with in accordance
with this Article, as above set forth.''
4

By that clause the lessee secured the right of holding and
using the said land for a period of seventy years, after the
said thirty (30) year period had expired, without the
25• payment •)!:of any rents or charges, if it either mined
the coal in said two seams, or else paid the royalties at
ten cents (10c) a ton thereon during the thirty (30): year period. That clause· was a stimulating clause, put in the contract for the purpose of expediting th~ mining of the coal,
and under that clause, if the coal had been mined within the
thirty (30) years, valuable rights would acerue to the lessee.
As is shown by the great array of authorities hereinbefore
cited, and without a single authority to the contrary, it appears
that the minimum annual rentals were to compensate· the
lessors for the use of the demised premises, and for the property and rights designated therein, and were the only compensation that the lessors received therefor. It cannot be
successfully contended that the lessors intended to make a
present to the lessee of over 243 acres of surface land and of
the right to use the demised premises during the term of the
lease and of the right to haul other coal through the demised
premises. Yet, that in effect is the result of the contention
of the lessee. That contention is contrary to the contract
and contrary to every authority and decision of any court
on that question.
26*
•The contract of lease thoroughly shows that the
lessee did not have any rig·ht to recoup the minimum
royalties paid by it, except by the actual mining of the coal.
By ARTICLE FIVE of the lease, it is provided:
(a) ''The Lessee shall pay to the Lessors as a minimum
rental or royalty under this lease, whether the quantity of
P.oal mined or coke manufactured for the respective years
shall produce tl1at amount. or not, at least the sum of Twelve
Dollars and Fifty Cents ($12.50) per acre per annum for
each and everv acre of the 353. 79 acres included within this
lease.''
·
·
By that clause, the parties agreed upon a minimum rental
or royalty at $12.50 per acre per annum ''whether the quantity
of coal mined or coke manufactured for the respective years
shall produce that amount or not,'' and their evident inten-
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tion was that the minimum royalty was to be paid for the use
of the premises.
(b) '' The Lessee, however, shall have the privilege during any of the next succeeding years of 1nining free from
royalty, the sufficient amount of coal over and above the
amount required to yield the minimum royalty for said year,
at the rate specified above, to reimburse it for deficiency in
any'preceding year or years.''
An examination of that clause discloses that the Lessee
was ·given the privilege during any of the next succeeding
years of mining coal to reimburse it for deficiency. If it did
not exercise that privilege by actually m.ining coal, then, m1der that clause, it would lose the benefit of that privilege. It
was a matter entirelv within the control of the Lessee as to
whether or not it would exercise that'privilege. If it did not
exercise it. tb<-m the right of. recoupment or reimbursement
would be lost to it. It, actually, by failure to mine, did lose
that right to reimbursement or recoupment, and now bas no
rig-ht to reimbursement or recoupment, in that the thirty
27* (30): year period in which the *Pocahontas No. 3 and
the upper Smith veins were required to be ,m,-ined.. or
else the coal paid for, has expired, and the only recoupment or
reimbursement that the Lessee is entitled to have under tlm
lease is by reason of the minin.r; that it has actually done.
(c) ''The payment of minimum royalties or rentals made
during the first five (5) years as provided in ARTICLE ONE,
of this lease, shall be credited on coal mine{l or coke manufactured, in subsequent years, in excess of the tonnage necessary to equal the minimum royalty or rental as a:bove set
fortb, until the said Lessee shall have been fully reimbursed
or rentals so advanced.
for
the total amount of rovalties
• ~ :It,,
.
By that clause it is again demonstrated that there shoulcl
be no reimbursement or recoupment to the Lessee for minimum royalties paid as credits, except "·on coal mfru~d or coke
manufactured."
Under that clause, as in the previous clause, tile only method
under which the LegseP- could secure reimbursement or recoupment of minimum royaltieR paid, was by actually mining
the coal or m:mufacturing the coke. Since it did not either
mine·the coal or manufacture the coke, it has no right to reimbursement or recoupment except for the small amount on
account of the coal it actually min'ed.
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(d) "·But in no case, after "'' * ~ the expiration of three
years from the date hereof, shall the· minimum royalty or
rental be less than Twelve Dollars and F.,ifty Cents ($12.50)
per acre as afore said, until the c.oal in and upon the tract
of land above· described shall have been taken out or paid
for as provided in ARTICLE T,VELVE of this lease.''
This clause shows that eredit was to be only for coal ta,ken
out or mined.
ARTICLE TWELVE of the lease recites:
(a) "The Lessee furtlier covenants and binds itself, to
either mine or pay for all coal in Pocahontas No. 3 vein, and
in the said upper Smith vein of coal underlying said tract of
:m3.79 acres of land, within the period of thirty (30) years
from the date of this lease, at the rate of ten cents (10c)
28* *per ton of 2,240 pounds, and if the said Lessee shall
not mine nll of s-aid vein, or seam of coal, underlying
said tract of 353.79 acres of Janel within the said thirty (30)
years as aforesaid, it shall have the right and privilege, after
paying· for said two veins of coal, belonging to the lessors,
which is still under said tract of 353. 79 acres of land. to miiie ·
and remove the same without further charges thei~efor, ·at
any time, or during· such times dming the continuance of this
lease as it may desire."
I

The language used in this clause is significant. There is
the duty upon the Lessee either to mine or pay for the coal in
the said two.seams within thirty (30) years from the date of
the lease. If it did not mine all of the coal from the said two
seams within the said period of thirty (30) years, it then
had the '' right and privilege'' after paying for the coal, to
mine and remove the same dnrinp; the life of the lease without
further charge. It will be observed "that the right and privilege" is given to the Lessee by that clause; not merely the
''privilege'' as shown in ARTICLE FIVE, with reference
to reimbursements or recoupment. The draftsman of the
deed was acquainted with the difference between a ri,ght and a
prfoilege. He granted. by -Clause Twelve, both the right and
the privilege, and by Clause Five he granted merely the privilege.
·
.(b) "No rents or charges whatsoever, shall be made a~ninst
the Lessee, its sncceRsors or assigns, after the expiration oi'
said thirty {30) years, either for the u.se of the surface of
said tract of land or the coal in, the two veins under lying the
same, PROVIDED, however, that all payments, covenants.
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etc., have been complied with in accordance with this article as
above set forth."
The language of this clause is certain and the intention of
the parties to the contract is made definite. Under that clause
it appears that there was a rent or charge '' for the use of th6
,·mrface of the said tract of land"; that is to say the minimum
royalties, and there was also a eharge for the '' coal in the
sa.id two veins of coal". By that clause, it is definitely shown
that the parties understood that the minimum royalties were
pa.id for the '' use of. the surface of said tract of land''
29* and that the *royalties at the rate of ten cents (10c) per
ton wen~ to be pa.id for the coal in the veins. It is inconceivable that anv other construction of that clause can
be made.
..
ARTICLE FOURTEEN provides
'' Lessee • * * are exempted and released from any claim
to or demand for damages to the surface of any portion or
parts of said tract of land, or other seams of coal therein,
caused' by or which results from the mining operations to be
conducted on the said No. 3 or_ Pocahontas vein or seam, and
the said upper Smith seam of coal, under this contract of
lease.''
A very valuable right was vested in the Lessee by that
.clause, in that thereby tl1e Lessf!e h; released from damages
. which may be caused to any other vein or seam of coal in the
mining· operations conducted on the Pocahontas No. 3 v-ein
a.nd upper Smith vein.
.
.
The Smith contract. of lease is a min·ing contract. It was
entered into between the Lessors and the Lessee, in order
that the coal in the tract of land might be mined and removed
for the benefit of the Lessors and of the Lessee.
In order to secure due diligence on the part of the Lessee
in mining and removing the coal from ·tl1e Pocahontas No. 3
and upper Smith veins, ARTICLE TWELVE was inserted
in the lease, the purpose of which, among other thing·s, was
to force the mining and removal of the coal from such two
veins in thirty years and to require the payment of such coal
if the Lessee did not mine it within that period of time. ARTICLE TvVELVE is a stimulating article, and when read
with ARTICLE :F'IVE, the conclusion is certain and is indisputable that the parties to the contract at the time they entered into it had in mind that the privile.qe of recoupment
or of reimbursement for minimum royalties paid could only
be secured by the Lessee actually mining the coal and not
otherwise.
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*The courts have frequently been called upon to consider the question of whether a lessee should be. credited
with minimum royalties previously paid by it under lease
contracts substantially similar to the present one, and we
might reasonably expect to find a conflict of decisions on that
question. However, the authorities are unique in this instance, in that there is no conflict b~tween them, since there
is not one case in which the courts have allowed a lessee credit
for minimum royalties on facts remotely akin to those here
involved. The courts a.re unanimous in holding that under
contracts similar to the present one, the lessees hav~ not been
entitled to credit for the minimum royalties which they have
paid.
The following cases, whic.h shall be hereafter considered,
support our construction of the contract:
30*

Virginia Iron, Coal <t Coke Company v. Graham, 124 Va.
692, (1919);
Corona Coal Co. v. Hendon, 214 Ala. 139 (1926);
Nelson v. Revublic Iron & 8teel Co., 240 Fed. 285 (1917) ;
Connery v. McFarland, 75 F. (2d) 1.60 (1935);
Rocky Mountain Fu.el Co. v. Albion Realty <t Semtrities
Co., 70 F. (2d) 212 ( C. C. A. lOth-1934);
Greenoitgh v. Colonial Coll-iery Co., (Decided July 15, 1938),
1 Atl. (2d), p. 174;
Denniston v. Haddock, 200 Pa. 426, 429, 30 A. 197;
Hod_qedon v. Lehigh & Wilkes-Ba·rre Coal Co., 246 Pa. 494,
92 Atl. 752;
Lehi:qh ~· ·wilkes-Barre Coal Co. v. W ri,qht, 177 Pa. St. 387
( 1896), ~n A. 919 ;
Tod v. Stambaugh, 37 Ohio St. 469 (1882);
Chase v. Knickerbocker Phosphate Co., 32 App. Div. (N. Y.)
400 (1898);
Gilmore v. The Ontario Iron Co., R6 N. Y. 455 (1881);
31:it
*Taylor v. Thomas~ 106 W. Va. 376;
Consolirlatcd Coa.l Co. v. Peers, 150 Ill. R44 (1894);
Keefer Coal Co. v. UnUed Elect-ric Coal Co., 201 Ill. App.
407, 10 N. E. (2d) 210;
Koppers Co. v. Asher Coal Mining Co., 226 Ky. 492, l:1 S.
(2d) 114;
Vanda-lia Coal Co. v. Underwood, 55 Ind. App. 91, 101. N.
E. 1047;
Lehi_qh Valley Coal Co. v. Everhart, 206 Pa. St. 118, 5 A.
864 (1903);
Elkho·rn Coal Corvoration. v. By Products Coal Con;.pany,
237 Ky. 436, 35 S. W. (2d) 898.

w.
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1.
Vir.Qinia.

The leading case in this jurisdiction on this question is
-Vir.Qinia Iron, Coal & Coke Com,pany v. Graham: 124 Va. 692,
(1919). In that case David P. Graham and his wife leased
a certain. tract of land to the lessee for a pe1iod of forty years
for the purpose or mining iron ore. The lease provided that
"Not less than twenty thousand tons to be shipp.ed each
year. If less is shipped, roya1ty is to be paid on twenty thousand tons, and if more than twenty thousand tons are shipped
in one year, and less than t]1at quantity in the next preceding
or succeeding year, the surplus may be ca1-ried to the credit
of the other year, either preceding or succeeding, to make
the required minimum. If the minimum quantity is not
shipped in any year or paid in sixty days after the expira-~
tion of the year, or if tl1e ore shipped is not paid for in sixty
days after the rent therefor is due, the said David P.Graham,
his heirs, representatives or assigns, may terminate this lease
on ten-days' notice of intention so to do.''
The lessee operated the mine under the lease for a.pproxi.
mately twenty years. On July 25, 1916, the lesse(.l gave notice to the lessors that it proposed to cancel and surrender
the lease, effective as of September 1, 1916, £or the reason
32* that iron ore :5:eonlcl no longer he found on the property. The lessors notified the lessee that they intended
to hold it to its contract. In accordance with its notice the
lessee ceased operations upon the leased premises and surrendered possession thereof. The Jessee paid the royalties
up to the date of cancellation, but refused to pay any royalties
after that date. Shortlv thereafter the lessee filed a hill in
equity asking, among other things, that the lease be cancelled
and that the, lessors be enjoined from prosecuting~ any action
for recovery of the royalties under the ,lease. A demurrer was
filed by the lessors and was sustained by the lower court. On
appeal the .Supreme Court of Appeals reversed the lower
court nnd held tlw.t tbe less~e was entitled to the relief prayed.
In Ao deciding. tbe court said:

'' * * * The contingency provided against was the f aivll/re
to mine and not the exhaustion off the ore which both parties
assumed to exist. It is manifest, then, that if the facts alieged
exist, the lessee should be relieved of its obligation to pa~the royalty provided for in the lease, because the paramount
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consideration of the contract has failed, and performance
thereof by the lessee has become impossible. * * * ''

;..,

It is apparent from this language, as well as the court's
other discussion of this subject, that the court held that the
lessee would only be excused from the payment of minimum
royalties if. it could show that ore no longer existed on the
property. In its opinion the court discussed many cases_
where it had been held that the lease in question imposed an
absolute duty on the lessee to pay rent, but without disproving those cases, the Supreme Court of Appeals said that they
were inapplicable to the lease involved in the Graham. case.
The court held that under the terms of that lease the lessee
was not required to pay the rent absolutely, but rather that
its obligation to pay was absolutely only if ore *existed.
33* In other words, the minimum royalty was held to be a
premium to be paid by the lessee "for failure to 'mine'
and not a 'dead' rent".
Applying· the principles announced in the Graham case to
the-case at bar it is ·apparent that even if the lease now before this Co~rt be construed as imposing no obligation on the
lessee to pay a ''dead'' rent, then the minimum royalties are
to be treated as the price paid by the lessee ''for failure to
mine coal'' if coal exists. Inasmuch as it is indisputable in
the present case that coal exists in abundant quantities, the
lessee's obligation to pay minimum royalties is absolute. Considering the minimum royalties as the rent paid for failnrc
to mine coal, it is clear that since the very contingency has
taken place which the minimum royalties were intended to
cover (i. e. lessee's failure to mine coal) the lessee is not entitled to a credit for minimum royalties paid because of its
own neglect. If the lessee chooses not to mine coal during
the first thirty years of the lease because it suits its convenience not to do so, it cannot now say that it should be
credited with the minimum royalties paid or that the "privilege'' granted for the first t11irty years of the lease should
now be extended beyond that time. It ill-becomes the lessee
to make such a contention in view of the plain language of the
lease and its own voluntary neglect to exercise the ''privilege''·
during the thirty-year pedod.

2.
Alabama..
The decision of the Supreme Court of Alabama in Corona
Coal Co. v. llendon, 214 Ala. 139 (1926), is squarely in point.
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In that case suit was brought by the lessors to recover certain minimum royalties under a lease of coal lands. The
lease was to run for a period of twenty years or until
34 * all merchantable coal was mined. *The lease provided
for a minimum royalty of $200 per month. It appeared
that the lessee had failed to mine sufficient coal in 1919 to
meet the minimum royalty requirements for that year and
that it had suspended operations completely in May, 1920.
The lessor thereupon brought suit to recover the minimum
royalty. The case turned upon the proper construction of
the following provision in the lease:

'' It is further understood and agreed that the royalty shall
be due and payable on the 20th of each month for all coal
mined the preceding month; that whenever the amount of
coal mined in any one month does not equal the minimum required according to the terms of this lease that payment must
be made for the full minimum, but whenever the amount of
coal mined in any month exceeds the minimum required under this lease that then and in that case any excess royalty
paid from time to time over and above the royalty on coal
actually mined shall apply to pay royalty on coal mined in
excess of the minimum for any month or months during the
life of this lease.''
The court summarized the arguments of counsel for the
parties in this way:
"Appellant's (lessee) insistence is that the contract contemplates a g·uaranteed average monthly royalty of $200, and
that the royalties paid on coal actually mined during operations, aggregating more than $11,000 in excess of the minimum
for that period, should be applied to satisfaction of royalties
accruing thereafter. Appellee (lessor) insists that the minimum monthly royalty must be paid notwithstanding prior
payments, and, if in excess of the amount due for coal actually mined, such excess shall stand as an advance payment,
to be credited on royalties accruing in later operations in so
far as such subsequent royalties exceed the minimum from
month to month. * * * ''
In passing· on the respective contentions of the lessor and
the lessee, the court held that the lessee should not be c.redited
with the excess royalties paid in previous months because under the lease, as the court interpreted it, the lessee must first
mine enough coal in a given month to produce the minimum
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royalty for that month before it could mine coal to o:ffset the minimum royalties ""p~id in previous months. On
this question the court said:

"But we think the language here employed is not less clear
and exact. Thus, the fund to be applied is defined as 'any
excess royalty paid from time to time over and aboye the royalty on coal actually mined'. This clearly refers _back to the·
requirements that 'payment must be made for the full minimum' when that amount of coal is not mined in any month.
The wording is equally exact in defining to what this paid-in
excess shall be applied, viz~, 'to pay royalty on coal mined
in excess of the minimum for any month or months'. The
conditions defined can only arise by the payment to the lessor
of an excess over the royalty on coal actually mined; that is,
by payment of the minimum royalty in all events. The application of this paid-in excess can only be made when unpaid
royalties for coal actually 1nined show an excess over the
minimu,111, for any subsequent 111,onth. The contra.ct provides
a means by which the lessee may recoup its outlays under the
minimum clause by .<,peeding up ope rations in later months.
It permits the lessee to get credit for excess paid in for coal
not niined, 1.tpon later excess bills accruing for coal that is
mined. ,To apply funds paid to the lessor for coal, actually
mined to payment of minvmiflm royalties thereafter accriting
is to reverse the form of the lease and to contradict its express terms. This we are not free to do.''
1

1

3.
The Federal Cases.
The Federal Courts have had occasion to consider our
present problem in several cases. The decisions in all of those
cases plainly show that the contention of the lessee in tl1e
case at bar is not well founded.
The decision of the Circuit Court of Appeals for the Eighth
Circuit in Nelson v. Repu.blic Iron db Steel Co., 240 Fed. 285
(1917), is one of the principal cases on this subject. Before
discussing this case it should be observed that this case was
cited with approval by .Judge Buchanan in his opinion in
the present case, on the question of whether the contract of
1906 was one of lease or one of sale. The question before the
court in the 1Nelson cas was whether minimum royalties paid
in advance of ore being mined should be applied on ore subsequently removed in excess of the minimum requirements
under the lease. The lessee contended that it was entitled to
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a credit by necessary implication from the terms of
*the lease itself and from the parties' course of conduct
under the lease. The court held that the lessee was not
entitled to the claimed credit, saying:

36*

'' Appellant (lessor) relies upon the doctrine announced in
Minnesota, s·upported by decided cases in other jurisdictions,
that under these mining leases the amounts stipulated to be
paid by the lessees are rents and not the purchase price of
mineral in plac~; that they are 'the compensation which the occupier pays the landlord for that species of occupation which
the contract between them allows' ,v; *' * . "

•

•

.

"This is a Minnesota contract, and, as between private parties, it is our duty to follow the decisions of the Minnesota
court of last resort establishing a rule of property in that
jurisdiction. * • • '' .
"It is obvious then that the claim of appellees (lessees)
is not sustained by the nature of the estate credited by the ·
lease in question. Are its terms susceptible of the interp1!etation for which they contend! We do not thjnk so. It provides clearly and without ambiguity for a minimum annual
payment within one year from the completion of a railroad
within four miles of said land, irrespective of the mining and
removal of ore during that year and unconditioned thereby.
The fact that this annual payment is computed as royalty
upon a required minimum production of 10,000 tons of iron
ore does not change the nature of the transaction. The _provision is for an annual minimum compensation 'for that species of occupation which the contract between them allows'.
Such a provision is not unusual in such leases. It is inserted
to insure diligence and promptitude in mining. ,,. ~ * ''
Thus it is seen that in the Nelson case the court treated
the minimum royalties as rents or '' compensation which the
occupier pays the landlord for that species of occupation
which the contract between them allows''. The court also
stated, as did the Supreme Court of Appeals of Virginia in
Virginia, Iron, etc., Co. v. Graham, supra, that such provisioni::
are inserted in mining leases '' to insure diligence and
37* promptitude in mining". Likewise, :ein the case at bar
the minimum royalties may well be treated as rent or
''compensation • • * for that species of occupation" which
the lease confers upon the lessee or as liquidated damages,
which we will discuss presently, for the lessee's failure to
mine coal during the thirty-year period.
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One of the most recent cases considering this problem is
the decision of the Circuit Court of Appeals for the Seventh
Circuit in Connery v. McFarland, 75 F. (2d) 160 (1935). There
suit was brought for the recovery of minimum rentals due
under a mining lease. The lease provided for the payment
of minimum royalties and also for specified per ton royalties. The other pertinent facts in the case appear from the
following quotation:
'' The Miami Coal Company's predecessor agreed to mine
1,000 tons of coal a day, or in default thereof, to pay each
month a royalty on 1,000 tons per day. He thereby fixed
the maximum amount of liab.ility. This maximum liability
was subjoot to reduction, for the agreement provided that any
sums paid in excess of royalties on coal actually mined 'shall
be treated as advance payments and shall be deducted out
of a1iy excess over One Thousand (1,000) tons per day mined
any month or months thereafter. Deductions for advance payment were expressly limited to any excess over 1,000 tons per
day mined in any one mouth. They could not be applied to the
unmined coal i1i the 1nine unless we construe the entire contract as a sale of the coal rather than a lease. ' '
·
- .Another case in the Federal Courts dealing with the subjoot is Rocky Momitain Fitel Co. v. Albion Realty db Secu,rities Co., 70 F. (2d) 212 (C. C. A., 10th, 1934). In that case
the issue was the liability of the lessee for payment of minimum royalties under a mining lease. The court construed
the lease as imposing an absolute duty on the lessee to pay
the minimum royal ties. J uclge McDermott, speaking for the
court in that case, said:
'' There is no reason, however, to deny parties the right to
make an absolute agTeement to pay a fixed rental, or a minimum royalty, if they so desire. .A clear and unambigu38* ous provision in *a mining lease to pay a sum certain
during the term of the lease is a valid and enforceable
provision. * * ~ ,vi1ere such an agreement is made, it is no
defense that because of unusual conditions mining operations
cannot be carried on, or because mineral is not found in paying quantities, or because the mine develops no mineral at
all. * ,, • "
"Instead of an absolute agreement to pay a minimum royalty, the •parties 'may agree that a minimum royalty provision shall be effective as long as there is ore left to be mined.
Such provision has a twofold reason: It stimulates the per-
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formance of the primary covenant to develop, and it insures
the, lessor some return in lieu of royalties which he would
have had if development had been diligent. Such agreements
are valid. * * * vVhere a minimum royalty is construed as
incidental to the primary obligation dilig·ently to develop the
property, and as an incentive to such diligent development,
the exhaustion of the ore bodies relieves the lessee of its
obligation to develop and its obligation to ,Pay the minimum
royalty incident thereto.
'' In determining to which of the two classes a covenant
to pay a minimum royalty in a particular lease belongs, the
entire lease should be examined, and if necessary the circmnstances under which it is made explored. If at the time the
lease is made, the existence of a body of ore is suspected but
not determined, the more reasonable construction of ambiguous la.nguage is that the parties intended the covenant to
be an incentive to prompt development, but not to impose an
absolute engagement to pay if the development discloses that
there is no workable ore. On the other hand, if before the
covenant is entered into or attaches, the parties have demonstrated the existence and extent of the ore, the more reasonable hypothesis is that the parties intended that the covenant
should be absolute. That is the case here. * * *
''We approach an examination of this. lease in the light
of the fact that the extent of the coal under the leased premises
had been explored. The language of the royalty clause
strongly supports the judgment of the trial court. By the first
sentence of paragraph three, the lessee agrees to pay the
minimum royalty 'whether coal is mined or not'. Unless
the other provisions of the lease shed a different light upon
this language, it should be construed to mean what it says.
An examination of the other provisions fortifies the conclusion. * * * The lessors waive the right to 'subjacent and
adjacent' support of tbe surface, and release the lessee from
any damage which may occur to the lessors on account of such
lack of support. The proof discloses that there was some subsidence of the surface. While the lease was primarily for the
purpose of mining coal, it contemplated a damage to the surface or parts thereof, which might not be compensated other
than by the minimum royalty provision.''
89*

*In like manner, the instant lease provides for the
payment of minimum royalties '' whether the quantity
of coal mined or coke manufactured for the respective years
shall produce that amount or not". Article F'ourteen of the
present lease also exempts the lessee from payment for any
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damages to the surface or any portion of the land or to the
other seams of coal by reason of operations conducted in
the Poc.ahontas ,No. 3 and upper Smith seams, just as the
lessors in the Rocky Mountain Fuel Company case waived
their right to '' subjacent and adjacent support of the surface", and which the court there held was an indication that
the parties intended that such damages were to be compensated for by the payment of minimum royalties.
The Federal cases which we have set forth above are typical of the court's decisions throughout this country. They
show that regardless of whether the minimum royalties provided for in any particular lease be treated as "dead,., rent
or as ordinary rent for use and occupation of the premises
and the privileges· granted or as liquidated damages for the
lessee's failure to mine the coal promptly, the result in any
event is that the lessee is not entitled to credit for the minimum royalties paid unless it shows strict compliance with the
terms and conditions of the lease granting the privilege of
recoupment.
'40*

~ Pennsylvania..

The very latest case on this question as 8hown by the
American Digest System, is that of Greeno·ugh v. Colonial Colliery Go. (Decided July 15, 1938), 1 Atl. (2d), p. 174. This
case is absolutely in point, not only as to the law, but also
as to the facts. In this case a contract of lease of coal was
construed. The court, in its opinion, said:
"The fifth paragraph of the_ agreement stipulated that the
defendant was to mine and ship at least 25,000 tons of coal
each year during· the term of the lease, unless prevented from
doing so by matters beyond its control, 'and, if • • • it shall
not have mined and shipped * * * at least twenty-five thousand tons of coal, then to pay to the parties of the first part,
in cash, as a liquidated rent for the said demised premises
during the said year, such a sum of money as, when added to
the rents accrued during the said year, shall be equal to
the sum of six thousand dollars ($6,000), Provided, however, that if the party of the second part shall pay in any one
year * * * anv sum as rent over and above the amount that
would be due "'in such year, • * * then and in such case, the
said party of the second part may in any succeeding year (if
the said party of the second part shall haye mined and shipped
and paid rent on at least twenty-five thousand tons in the
said succeeding year) deduct the sum paid in any previous
year over and above the amount of rent, without interest
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thereon, if calculated upon the actual tonnage aforesaid, from
the rent due in such succeeding year over and above the
amount of twenty-five thousand tons, the whole number of
tons required to be mined and shipped.' '' (Italics supplied.)
The Lessee failed to mine 25,000 tons per year. The Lessor
instituted suit ot. recover minimum royalties.
The court, in its opinion, said:
'' These parties in their orignal ag-reement fixed a minimum
royalty as a liquidated rental, that is, an ascertained and determined a1rioitnt to be paid for the u,se of_ the lesson,' property. That provision, except as to the amount of the minimum royalty, was not changed. .Minimum royalty payments
in coal leases have been interpreted by our .Supreme Court
as being in the natur,e of a penalty or a liquidated rental for
property, whether or not the coal is mined, and they may not
be applied to payment for the coal remaining in place unless
expressly so provided.
"In Lehigh <t TVilkes-Barre Coal Co. v. Wright, et al., 177'
Pa. 387, 35 A. 919, the lessee took the same position
41 >i •the lessee does here. The lease there provided that
the lessee pay 25c per ton for coal mined, and whether
the coal be mined or not, pay the lessors an annual minimum
rental of not less than $4,000. The ~ssee notified the lessors
that the minimum rental they had received upt.o that date had
overpaid them for all the coal in the tract, including what
remained in place, and that no further payments would be
made. The court permitted the lessor to forfeit the lease, holding that the lessee was bound to pay the $4,000 annual rental
while it was in possession, as minim,itm royalty is in no sense
payment for coal mined or Uln1nined.
"In Denn.isto.n v. Haddock, 200 Pa. 426,429, 50 A. 197, where
a new lease was substituted for an old one, Mr. Justice
Mite.hell, speaking for the court, said (page 196): 'He (Lessee) now claims to default the overpayments under the old
lease, on the ground that he had paid for the coal, and was
entitled to it without further charge, because under his continued possession he could take it away without a trespass.
The defect of this vie·w is in the assumiption that he had paid
for the coal. He had not. He had paid his rent on the stipulated terms, but he had paid nothing for the coal in place.
His sole claim and title to that was to mine it during foe term
of the lease. As to it be was in tl1e position of a lessee of a
house bound to pay rent whet.her he occupied it or not. The
fact that he paid without occupying it would not excuse his

1
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liability for further rent if he accepted a new lease.' So,
here, under the old lease the lessee paid its rental, but it did
not acquired title to the coal in place. (Italics supplied.) * * *
"We find no expression in the orignal lease that indicates
an intention of the parties to apply the minimum royalty
payments to 'the purchase of coal remaining unmined. In
the fifth article there is a provision that the minimum royalty
payments made in one year may be applied to a payment for
coal actually tnined above the minimum 'in any succeeding
year'f Under clause (f) the arbitr~tors may adjust minimum
royalty from year to year to the ainomit of coal that 'can be
taken out yearly by judicious mining'. We do not construe
this language as meaning that the adjusted minimum is to
be credited g·enerally against coal it.nmined, except as to 'surplus' mined in any succeeding year. In our view, the original
lease shows clearly an intention to make such royalty payments _a liquidated rent or penalty for the lessee's failure
to mine the minimum tonnag~. It ,vould have been perfectly
feasible for the parties to have .provided that the total royalty
payments be appli~d generally to the payment of all unmined coal, as was apparently done in the case of Mt. Lookoitt Coal Co. v. Schooley., 271 Pa. 539,- 541, 115 A. 822; BlmtfJh
v. Lockrie, ·S1tpra; Lehigh ValleJJ Coal Co. v. Coxe Bros. db Co.,
Inc., 327 Pa. 23, 27, 192 A. 658; Shoemaker v. Mt. Lookout Coal
Co., 270 Pa. 432, 436, 113 A. 410." (Italics supplied.)
42*

*The case of Greenough v. Colliery Company, supra:
is on'' all fours" with the case at bar. It covers the present case like a blanket. It is evident that in Pennsvlvania the
Lessee would not be allowed to recover or take credit bv the
mi:µimum royalties paid by it under the Smith lease ....
. The court quotes so fully from the previous Pennsylvania
case, D~nniston v. Haddock, 200 Pa. 426, 429, 30 A. 1.97, and
constr~es sµch former decisions so fully and forcefully that
it is not necessary to ref er further to those cases, except to
sav that they clearly state the law of the case at bar and
ag:a.in, under· them, the Lessee cannot recover or take credit
by the minimum royalties paid in the .Smith case.
. The case of II ocl,qedon v. Lei,gh .& Wilkes-Barre Coal Co., 24fi
Pa. 494, 92 Atl. 752, is so directly in point that we cite it and
quote from the decision.
In this case the plaintiffs sought to secure an accounting
for rovalties and surface rentals on account of a lease of coal
under .. 330 acres of land, in whic.h it was provided that the
lessee should pay an annual rental of $20,000.00, in quarterly
installments of $5,000.00 each, in consideration of which the
Jessee should have the right to mine and remove from the
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leased premises 80,000 tons of coal and in the lease it was
further provided that if the lessee should pay said $20,000.00
'' rent in any one year •ii< * * a_nd during that yea: le~s th~n
80 000 tons of coal * * * be mmed and removed, 1t might m
ady subsequent year, within six years thereafter * * * mine
and remove sufficient coal to make up the deficiency". It
was further stipulated in the lease that the lessee should pay
25c per ton for all coal mined. The court in its opinion
said:
43*

*' ' 1The principal question is the one first above stated:

Can the lessee, in case of a deficeincy in the amount of
coal mined during any one year, make up that deficiency immediately upon the close of the year, or ·must it first proceed
to rnine and reniove 80,000 tons of coal to which the payment
of the second year's rental will ent-itle it, before it can apply
any coal mined in that year to a prior deficiency?'' • * •
"In the case now before us, the court below held that the
80,000 tons must first be mined in any year, and that only
the excess of coal mined over that amount, could be applied
towards making· up the deficiency. With this construction
we agTeed. The lease clearly recog·nizes an output of 80,000
tons as the offset of the amount of the rental to be paid in
each current year. If that precise amount had been mined
during each year, the account would have been evenly balanced. If more than that amount was mined, in the year,
the excess was to be paid for, at 25 cents per ton. If less
than that amount was mined, a deficiency was created, which
could be made up within six years. Under the view adopted
by the court below, the whole tonnage mined would cost the
lessee 25 cents per ton, provided the le.';see exercised in a
reasonable way the. privilege it had of niaking uv any deficiency within six yea.rs after the end of the year in which it
occitrred. If it neglected to do so, the fault was entirely ih;
own, and it cannot reasonably be heard to complain." * *
"No g·ood reason is apparent why the coal which was to
be taken out as the equivalent of the rental should be applied
to making- up a deficit. On the other hand, after the so-called
rental coal was taken out, in any one year, it was a fair and
reasonable construction of the lease which gave to the lessee
the right to apply all other coal mined towards making up
a deficiency not at the time more than six years old.''
,)i<

The court held that 80,000 tons of coal must be ,mined during· any subsequent year before coal mined during that year
could be applied to make up any deficiency in any prior
year.
1
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Peculiar force is given to the decisions of ihe Pennsylvania
Courts on this question, because the courts of that state have
gone very far in holding that leases of coal are actually sales
of coal in place. Yet, in spite of such holdings with reference
to leases generally, we find the Pennsylvania Courts rendering· the decisions last above quoted and holding in no uncertain terms that minimum royalties are not considered as payments for unmined coal.
44*
*Lehigh Valley Coal Co. v. Everhart, 206 Pa. St. 118,
5 A. 864 (1903), also involved the right of a lessee under a coal lease to demand credit for minimum royalties paid
thereunder. The lessee covenanted, inter alia, in the lease
that he would pay quarterly a royalty of 30 cents per ton
for each ton of coal mined, and that after the first year he
would pay a '' fixed minimum cash royalty annually of Thirty
Thousand Dollars ($30,000) * • * and for such payment may
mine and remove in each and every year • Ee * One Hundred
Thousand (100,000) tons of coal
, and if in any one
year the stipulated minimum cash royalty shall be paid and
sufficient coal at the royalty aforesaid to equal such minimum shall not be mined out and remoyed, the deficit may be
mined out and removed without charge, in any subsequent
year of the term". The. contract further provided that the
payment of the minmum royalty should be suspended if the
machinery should be taken or injured or for certain other
enumerated causes. The lessee contended that since it had
already paid more in minimum royalties than the value of the
coal mined, and yet to be mined, that it was not required to
pay any further royalties. The court rejected this contention, saying :
"The payment of thirty cents per ton for the coal mined
and removed, as provided in the second paragraph of the
lease, was not the only consideration or compensation for the
rights and privileges granted or leased to the lessee. Had
it been, the additional provision for the payment of royalty
contained in the third paragraph would have been surplusage
and entirely unnecessary. We must presume that the parties
had some purpose in view when they inserted the minimum
clause in the agreement. * * * The speedy mining· of the coal
and the consequent early receipt of the royalties or rentals
therefor was. doubtless an important consideration with the
lessors in fixing the rate established in this paragraph of the
lease. They realized, however, that under this clause of the
contract they had no protection against delay in the mining
operations and that there was no provision for compensating
them for the loss they would sustain should the lessee f ai1
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to mine the coal promptly. The parties, therefore, fixed another rate or consideration for the coal predicated on the
action of the lessee in delaying the payment of tlie rentals and
thereby prolonging the use and control of the surface rights
and timber privileges consequent thereon. ~ ,r; • But
45* having *failed to Mnduct his mining operations with
the promptness required by the contract, the lessee subjected himself to the other or alternative mode of compensation provided in the third paragraph of the lease .

•

•

"The appellee (lessee) urges tliat if it _is compelled to con.:.
tinue the payment of the stipulated minimum royalty, it will
be in direct opposition to the provision of the lease that th~
deficit may be mined out and remoyed 'without charge'. This
is clearly erroneous · and is not supported by the terms of
the lease. The third paragraph, wherein this clause occurs,
provides that if in any one year there shall not be suf{icient
coal mined to equal the minimum royalty, 'the deficit may
be mined out and removed, without charge, in any subsequent
year of the term'. The appellee, therefore, is not ~ntitled
to the benefit of this provision of the lease to make .u~ a deficit
'without charge' unless. it mines the coal during the continu.:
ance of the term. "' * . • .
.
'' The appellee also in~ists that the l~ssors' consti·uctio_1i
of the lease will do it g-reat injustice and require it to pay fai·
in excess of the royalties rese1~ed in tlie lease. In reply to
this -pr9.position it may be said that the parties must abide
by the contract that they made whatever it may be, and that
if the rent or royalty paid by the lessee,is in excess of thirty
cents per ton, it is solely the fault of the lessee a.nd is strictly
within the terms of the agreement. If the coal had been
promptly mined and the lessors had been paid the rent
proinptly as required by the contract, .they could have used
the proceeds of the coal advantageously and thus .realized
on what they were entitled to have uµder the second para""
graph of .their agreement. Not only lias the delay iri mining
the coal been detrimental to the interests of tlie lessors, bi.it
to permit the Iesse'e to continue in pqssession of the demised.
premises without payment of the minimum royalty during
the term, would allow it to use the surface right.s and timber
privilege~ gra~ted in the ~ease without any compensation
whatever. This. was not contemplated by the parties under
any reasonable interpretation which may be given the contract.''
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The case of Lehigh & Wilkes-Barre Coal Co. v. Wright, 177
Pa. St. 387 (1896), 35 A. 919, is another important case on
this subject. There a dispute arose as to the right of the
lessee to credit for minimum royalties which it had paid
. 46* under a mining *lease. The court refused to allow the
lessee credit, and in so doing said:
''When this contract was entered into, the defendants were
the owners of the coal under seventy-five acres of land; the coal was in place; they wanted to get and enjoy the value or
it; if plaintiff had wanted to buy and indefinitely leave it in
place for future operation, each party would have dealt on
the basis of a lump sum for the coal under the tract, or at
so much per acre for it, and would ha-ve arranged for payment, just as they would have done if the subject of the contract had been land. * * * Because the plaintiff was not a
purchaser of coal or coal lands to· hold for appreciation in
price, in view of a future sale for a round sum or ·a lease to
others at a profit; it was an operator who desired to mine
and market the coal at a profit, intending to operate immediately; therefore, as in all such operations, it is more convenient to pay while the operation is g·oing on, for it involves an expenditure of far less capital, consequently a less
fixed charge. Say, it had paid down for this coal what approximately it did pay in the five years between· the date
of the contract and filing the bill, at simple interest, it would
have been at an annual expense on the $36,000 of $2,160.
This could be avoided only by payments as the mining progressed, and this it endea-vored to stipulate for in the bargain. It was the adoption of. this method of payment, alone,
that prompted the expression of yalue of 25 cents per ton to
be paid when mined, as provided in Section I. But the owners' interest now clashed with the operators' for he, once in
possession with ·right to all the coal in the tract, might indefinitely prol<;mg such possession; fluctuations in the market, wage disputes and strikes, accidents to machinery and
like causes might render rapid mining unprofitable to the
operator; and rate of profit would depend on circumstances
not foreseeable, and the rate of output would depend on rate
of profit.
'' The owners' enjoyment of the value of their pro1)erty
would largely depend on receiving that value soon; if the payments, by reason of slow mining, were stretched into the
future, they would receive far less than if made within a
period of two, three or even five years, and all this coal could
easily be mined within that time. Both parties assumed the
value of the coal in place to be 25 cents per ton, and this value,
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defendants would have proximately g·ot if it had been mined
diligently; but, if, on account of conditions of market, charges
for transportation or price of labor, it paid plaintiff better
to mine very slowly, defendants would not receive nearly that
value. For example, take the $4,000 paid for the sixteen
thousand tons mined the ninth year; if the sixteen thousand
tons were worth 25 cents per ton at date of contract, then
defendants had lost nine years' interest, or $2,160; deducting this from the $4,000 left only $1,840, equal only to 11%
cents per ton by reason of the long deferred payment. The
hardship of the bargain by the happening of this very
47* contingency the owners *sought to g·uard against by two
distinct methods of fixing· the purchasing price; one, 25
cents per ton, to be paid as mined; and this is all plaintiff
would have paid if it had mined with diligence; but there
was another method; if for any reason, it chose to retain
possession, and not mine diligently, then defendants had provided for this by exacting a fixed annual income of $4,000.
* * * This was a plain bargain in no sense unconscionable
at the time it was made. The owners exact positive stipulations as to price of that which they owned, in view of future
contingencies; in no case is the plaintiff to pay less than
25 cents per ton; but if it choose to not diligently carry on
the work of mining, so that it takes out less than sixteen
thousand tons annually, then it shall pay $4,000 annually as
long as it retains possession of the premises to mine coal
under the contract. The hardness of the bargain is, it seems
to us, assumed by the able master on insufficient grounds. He
adopts the price per ton as mined as the one value of the
coal; not noting that if it paid plaintiff better to not mine,
or to mine it very slowly, it was a ·serious loss in price to the
owners, which they guarded ag·ainst. Whether on the whole,
as a business venture, the operator gained or lost by the second method would depend on the soundness of its judgment;
but if it lost by exercising its judgment, that does not prove
the bargain a ha rd one.
"The provision, that if there were a failure to mine coal
any one year up to the minimum the deficiency should be made
up any subsequent year, in no respect conflicts with the construction here g-iven. «• * * ''

Ohio.
The Ohio Court has also refused to allow a lessee credit for
minimum royalFes under a mining lease similar to the present
one. In Tod v. Stambaugh, 37 Ohio St. 469 (1882), suit was
instituted by the lessors to collect two instalments of mini-

H. G. Smith, et al., v. Pocahontas Fuel Co.

39

mum royalties under the lease. The lease stipulated that the
lessee was to mine not less than 13,000 tons annually after
the year 1862 '' or, on default thereof, pay for said quantity,
in which event the surplus payments are to apply on any future years mining that may be in excess of said quantity''.
The lessee failed to pay the minimum royalties and suit ensued. The lessee contended in its answer that it was not liable
·for the minimum rentals because it had already paid the
lessors approximately $15,000 over and above all coal
48* mined and that there was not sufficient *coal remaining
on the premises for them to recoup the minimum royalties already paid. The Ohio Court ruled against the lessee, saying:

'' * * * The quantity of coal was to be ascertained and paid
for in the mode prescribed in the lease. It is stipulated in
the lease that Tod is to go forward with all reasonable dispatch, to mine and remove the coal, and on the 1st days of
January and July of every year to pay twenty-five cents per
ton for all the coal that may have been mined and removed,
and if found in quality and quantity sufficient to render the
same practicable, after the year 1862, to mine not less than
thirteen thousand tons annually, or on defa ult thereof, pay
for said quantity. It is further stipulated that in the event
that the payments thus required to be made should be more
than sufficient to pay for the coal mined in any year, the 'surplus payments' are to be applied in any future years remaining that may be in excess of said quantity. By this stipulation the su rplus payrnents are to be applied in payment of
the excess of coal niined, annually, over and above the thirteen thousand tons. The claim set up in the answer is that
such payments are to be applied to pay for the unmined coal,
without reference to when mined, if mined at all. This claim
is not in accordance with the agreement, and cannot be supported.''
1

New York.
Similarly the courts of New York hold that a. lessee is not
entitled to a credit for minimum royalties paid under a mining lease unless the lessee can show that it has complied with
\he terms of the lease granting· such a "privilege". Chase v.
Knickerbocker Phosphate Co., 32 App. Div. (N. Y.) 400
(1898), involved that very question. In that case suit was
brought by the lessee to ascertain the amount of minimum
rental due to the lessors under the terms of the lease. The
court said:
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" * * * The lease provides that the monthly payments of
$125 shall be credited on royalty account, but this royalty

account was to be settled every two months. The lease was
for a long terin, twenty years. The parties never contemplated that the sole return to the les$or should be the monthly
sum of $125, for the lessee e:tipulated that he would erect a
plant capable of mining and drying 100 tons of phosphate a
day. If the lessee had mined that amount, there would
49* be payable to the *landlord about $1,300 a month. It is
true there is no covenant that the lessee will mine that
quantity; still the lessor expected that the interest of the
lessee would dictate the mining of a large amount. A~ is
stated in the lease: 'This monthly payment shall be made
to protect the lessor against stoppage of works, occasioned
by a depressed market for phosphates, or breakage of maehinery, or any other reasonable cause, and be made as part
compensation of said lease, and to be credited on royalty account, as above stated.' In other words, this provision was
inserted to secure to the lessor a minimum royalty of at least
$125 a month for every month during the continuance of the
lease. If, however, the royalties for phosphate mined over
a long period of time are to be aggregated, and the monthly
payment to be computed for the same period and then credited
on the royalties, it may happen that for many months the
lessor will receive no return from his property at all. Thus,
if, during the first year of the demised term, sufficient phosphate was mined .to make the royalties thereon $3,000, for the
next year, the landlord would not receive a dollar, at least,
if the tenant was in default as to the royalties in a sufficient
amount to equal the monthly payments for that year. Practically, that is what has occurred in this case, under the
method of computation adopted by the Special Term. We
think the intent of the parties was that each period of two
months should be taken by itself; that any excess of royalties
above the monthly payments for such two months should be
paid to the lessor; but if the royalties for that period were~
less than the monthly p~yments, the amount of the monthly
payments should be consid,~red as the rent for tlia.t ti.me, amd
the excess of the monthly paynients above the royalties shou1d
not be carried forward to be credited on. roya.lties for siibsequent mining. This ·view leads to a recasting of the account,
and unless the parties can agree on- the result, a referenc.e wi 11
be ordered.''
Gil·more v. The Onta-rio Iron Co., 86 N. Y. 455 (1881), is also
a very interesting case on this subject. In discussing this
question the court said:.
._
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'' By the terms of the agreement the defendant was to ·pay
the plaintiff for the use of the premises twenty cents for
each ton of ore mined. That the defendant should not let
the lands lie idle, and thus the plaintiff have no pro.fit from
them, he exacted and it agTeed that it would mine at least
eight thousand tons each year, and that the plaintiff' -should
realize the full value of the mineral deposit on his land, he
exacted and the defendant covenanted to mine all the ore on
the land. * '"' *' Nor is the position correct, that the defendant
should pay for only so much as it actually took out. The
price reserved for the right to mine is, in some sort, fluctuating, but not below the sum that twenty cents per ton for eight
thousand tons will produce. * * *
50*
*"Nor is the position sound that, because practically
the agreement was not so much for the use of the plaintiff's property, as for the property itself, inasmuch as when
the ore was mined it was no longer the plain~iff's property,
but that of the defendant; the plaintiff, not having in fact
yet parted with his property, ought not to have pay for it.
The defendant, for aught that appears, may yet go on and
take away the property, or may have done so. The agreement by its terms, was to own so long as was needed to enable the defendant to take out all the ore. It does not appear that the agreement has eyer been ended. But the unsoundness of the position goes deeper than that. It would
be no answer to a demand for rent of agricultural landR~
that the tenant had let the land lie idle, and that all the elements of productiveness still lay in the soil unused; tha1
those were what the tenant had bargained for, and they were
yet. there for the landlord. They are of value to the landlord only when used. He uses them in effect from year to
year, throug·h the tenant, and g·ets his profit from the use in
the i;ent he received. * * * Though the ore may remain· and
not be lost to him, time has been lost to him in the process
of having it turned into money. He lost the enjoym~nt of
the fruits of his property. He has lost the use· of the surface
of. his lands. He has failed to realize the profitable results
he looked for, and had a right to look for, from the bargain
he made.''
JVest Virginia.

The Supreme Court of Appeals of West Virginia, as would
be expected, has also had occasion to pass on the qucsti011
now presented for decision. In the case of Taylor v. Thom,at::.
106 W. Va. 376, an action was instituted by the lessor against
the lessee to recover certain unpaid minimum royalties un-
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der a coal lease. The defendant contended that since all workable coal had been exhausted he was not required to continue
to pay minimum royalties. In holding- that the lessee was not
excus"ed from payment of minimum royalties, the court said:
'' The leases in question * * * provided unconditionally
for a fixed sum as a minimum rovalty. Exhaustion of the
coal affords no defense to a demand foi.· the rental, so long as
the lessee retains possession under the leases. Barringer
and Adams in their valuable treatise on the Law of Mines
and Mining, 2nd Vol., p. 105, say that the authorities differ on
whether or not a lessee may make such a defense under
51 * such circuinstances. An *examination of the decisions,
however, shows that the difference has arisen only as
to leases which require the m,vning of a stip·ulated aniownt of
ore, or upon failure to do so the payment of a minmum royalty. Some courts have held that such a requirement bound
the lessee to 'dilig·ence and promptitude in mining, but not.
for the productiveness of the mine', and that the covenant 'is
not one to pay royalty, whether it exists, or not, but to pay
royalty if ore exists, whether it is mined or not'. Consequently, the non-existence of the ore was held to be a defense
in an action for the royalty. C. I. J.lfiming Co. v. B. I. Mining
Co., 70 Minn. 500, 505-6; Vandalia Coal Co. v. Underwood.
60 Incl. 675, 680-1; II ewitt ..lfini,n_q Co. v. Dessau, Co., 129 Mich.
590. These cases admit, however, that where a lease requires
its payment 'as a dead rent, irrespective of produce * * *
the lessee is liable to pay this minimum royalty as a dead
rent even if no ore existed'. That is the requirem,ent here,
and we find no division of a-u.,thority on the construction o.f
such leases. On a covenant similar to this the Indiana court
held: 'The fact that sufficient coal could not be mined to
make the royalty amount to the minimum rent, though it
migl1t be gTound for abandoning· the lease, constitutes no defense, so long as the defendants continued in possession, to
an action on the lease, for the rent.' McDowell v. II endrix,
67 Ind. 513. See also Vandalia C. Co. v. Underwood, 55 Incl.
App. 91, and authorities cited, p. 99. The reasons impellfng·
this construction are thoughtfully stated in Fischer v. Coa.l
Co., 184 Iowa 397,400: 'As long as the lesese held any right
under such lcas·e, it operated as a continuing encumbrance
upon the property of the lessor. It also saved to the lessee
· the speculative chances of the future, and deprived the lessor
thereof accordingly. It would seem, therefore, elementary
justice that, as long· as the lessee claimed any of the benefit~
of the lease, it should be subject to its burden. On its face,
the lease waR valid and binding upon both parties until one

H. G. Smith. et al., v. Pocahontas Fuel Co.

43

or the other should elect to terminate it according to its
terms. If the lessee desired absolution from further payment, of the minimum royalty, it fairly devolved upqn it to
take an irrevocable position to that end, and to so notify the
lessor. Au acceptance by the lessor would undisputably
terminate the lease. A refusal by tbe lessor would make au
issue which would be litigated, if necessary.' See also Virgin-ia I. G. & G. Co. v. Graham, 124 Va. 692; Lennox v. Coal
Go., 158 Mo. 473; Siiyder on Mines, Sec. 1224; 40 C. J., Pl'·
1034-5, Sec. 645; 18 R. C. L., pp. 1191-2, Sec. 99.''
There are several statements in the above quotation which
merit special notice. In the first place the West Virginia·
Court points out that there may be some diversity of opinion
as to a lessee's liability under leases ''which require the
52* mining of a *stipulated amount of ore, or upon failure
to do so the payment of minimum royalty''. On the
other hand, the West Virginia Court says that there is no
conflict whatever in the cases as to a lessee's liability where
the lease provides that the lessee must pay a stated amount .
. annually regardless of whether coal be mined .or not. The
present lease unquestionably falls in the second classification
mentioned by the West Virginia ,Court. It should also be
noted that the "\Vest Virginia Court cited with approval the
decision of the Virginia Court of Appeals in Virginia I. C. <f.
C. Co. v. Graham, 124 Va. 192, which we have previously discussed in this memorandum.

Illinois.
The decision of the Illinoi's Court in Consolidated Coal Co.
v. Peers, 150 Ill. 344 (1894), is also apposite. In that case
the lessors under a mining lease brought an action of assumpsit for certain minimum royalties. By the terms of the lease
the lessee agreed to begin mining coal within twelve months
from the date of the lease and guaranteed the lessors a yearly
rental of not less than $1,200. It was further provided that
if after the expiration of one year no coal should be mined
, and the lessee should pay the minimum royalties in accordance with the lease, such payments were to be considered as
advance royalty and that the lessee was to have the privilege
of mining a sufficient amount of coal to equal the amount of
minimum royalties previously paid, provided that the royalty
should in no case be less than $100 per month. The lessee
refused to pay the minimum royalty and the court held that
the lessors were entitled to recover them as liquidated damages. The court said :
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~H'We understand the rule to be, that ifi from the nature of the contra.ct, the damages cannot be calculated
with any degree of certainty, or there are peculiar circumstances contemplated by the contract, the stipulated sum will
be held to be liquidated damages. * * * The lessee was a coal
mining company and must be presumed to have been well informed in respect to the subject matter in regard to which
it was contracting, and it is manifest fr.om the terms of the
lease, as they are set forth in the declaration, th!tt the parties believed that the royalty would exceed, instead of fall
below, $1,200 a year. This is obvious from the fact that said
sum is fixed as the minimum limit of the royalty to be paid.
· The third objection mged to the declaration is overruled.''
53*

The decision of the court in the case of Keefer Coal Co. v.
United Electric Goal Go., 201 Ill. .App. 407, 10 N. E. (2d) 210,
is applicable.
The court, construing· the lease, held it to mean that the
lessee, having paid 25c per ton for excess coal removed, could
take credit therefor as against annual rental for some subsequent year in which lessee mined less tha.n the tonnage specified. Ln other words, the court held that credit for excess coal
removed could only be taken by the lessee provided that it,
under the lease, actually niined less than the tonnage specified, and it follows that if the lessee had not actually mined
any coal, it would not have been entitled to any credit.
54*

• I( ent·ucky.

The case of Elkhorn Coal Corporation. v. By-Products Coal
Company, 237 Ky. 436, 35 S. W. (2d) 898, is directly in point.
The particular controversy in this case concerns the right
of the tenant to have credited ag·ainst t~e "minimum royalty"
reserved by the lease a payment made rn accordance with tl1e
contract for ''coal lost" by improper mining·. The question
arose in this way: Elkhorn Coal Company sued the ByProducts Coal Company to recover the minimum rovaltv
claimed for the year ending April 30, 1926. It was contendecl
that the minimum royalty had been paid except the amount
the lessee claimed it had the rig·ht to retain for coal lost. Under the lease, the lessee was required to pay fifteen cents for
each ton of mine run coal mined upon the leased premises, and
in addition tl~ereto was to pay a certa~n minimum royalty for
each succeedmg· year thereafter durmg· the continuance of
the lease, and further stipulated the minimum royalty should
be paid, even if the quantity of coal mined in succeeding:
years should not produce the amount of the minimum royalty.
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It was further stipulated that if the lessee should fail in any
year '' to mine a sufficient quantity of coal to pay the aforesaid minimum rental, then they should and do have the right
in any succeeding year, during the life of this lease, and after
the minimum for said succeeding year shall have been mined
and paid for, to mine and remove suf.ficient coal, free of
rental or royalty, to reimburse themselves for the rental in
such preceding year or years, but no credit shall be carried
forward to any subsequent year for coal mined in excess of
the minimum paid''.
It will be seen that the lessee was required to make three
distinct payments for three separate things :
First: To pay :fifteen cents per ton for each and every ton
of ~oal mined, used or shipped;
55*
*Second: To pay a minimum royalty for the duration of the lease, whether or not any coal was mined;
and,
Third: To pay for ''coal lost" at the rate of royalty provided by the contract.
Some coal was lost by improper mining- and lessee endeavored to pay for it by taking credit against the minimum
royalty reserved in the lease.
The court, in its opinion, said:
"The minimum royalty is a primary obligation of tlrn lease,
designed to serve as rental for holding the lands for the pm·poses of the lease, whether or not any coal should be actually
mined. Kovpers Go. v.· Ashe-r Coal Min. Co., 226 Ky. 492,
11 S. W. · (2d) 114; Gambill's Adm's v. Ellser Coal c·o., 230
Ky. 553, 20 S. \V. (2d) 286; Saylor v. Howard, 229 Ky. 826,
18 S. W. (2d) 279; Continental Fuel Co. v. Ha.den, 182 Ky.
8, 206 S. W. 8; Blue Ridge Coal (!o. v. Hiirst, 196 Ky. 43~.
244

s. w.

892.

"(1) No credit against the minimum royalty may be made,
except as authorized by and in accordance with the lease. Cf.
Elkhorn Sta.r _Coal Co. v. Ilall, 222 Ky. 345, 300 S. W. 864.
The lease does authorize one credit by the provision 'tliat
if said lessees, their successors or assigns, fail in any year
after May to mine a sufficient quantity of coal to pay the
aforesaid minimu1n rental then they shall and do have tlrn
right in an.y sitcceedin,g year, during· the life of this lease, and

after the minimu/m for said succeeding year shall have bP.en
'lnined and paid for, to mine and remove sufficient coal free ·of
- · rental or royalty to reimburse themselves for the rental in

such pre~eding year or years, but no credit shall be carried
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to any subsequent year for coal mined in excess of the minimum paid'. The right to a credit is cond-it-ioned 'upon a fail,ure
-in any year 'to mine a sufficient q·uantity of coal' to pay the
~1n-ininiwm royalty, and is lim-ited to minvng and removing in a
subseqite·nt year sufficient coal free of rental or royalty to
reinibu,rse the lessee for the deficiency in the preceding year,
or years.
'' It does not entitle the lessee to credit for damages paid
by reason of coal lost by its fault, or for credit in any other
manner than that specified. The lessee is entitled to have
~redit against the minimum royalty only for the amount paid
for coal 'mined and removed' when the conditions of that right
are fulfilled. This interpretation of the lease is emphasized
by the provision for a readjustment of all payments made
for any particular year', 'to the end that the total. of such
payments shall never exceed the amount of royalty produr;ed
by the coal actually ·mined and shipped during each year, when
the amount of royalty so produced equals or exceeds the minimum annual rental' theretofore provided for by the lease.
"The minimum royalty is really a yearly rental for the
leasehold. It must be paid at all hazards, if the lease is kept
alive. When it is paid, the lessee may mine that year free
of royalty until that payment is exhausted. It pays the
56* *royalty for 201,900 tons of coal, if taken in time. If
that quantity is not mined in one year, it may be made
up in a later y.ear, but only after the payment of the minimum
royalty for the later year. But the lessee is not authorized
to damage or destroy any coal, or to have any credit for payments thereby incurred. If it does lose coal, as defined by
the lease, it must pay the royalty value thereof as damages,
but it is nowhere to be given any credit or advantag·e because
of it. Such payment is necessarily a total loss to the lessee.
It is meant to be such as a deterrent against bad mining and
not solely to provide compensation to the lessor. The public
policy of the state is subserved in enforcing provisions to discourage the destruction or waste of a natural resource. ( Cf.
Ky., Stats., c. 88.)
'' (2) It was not merely the purpose of the lease to realize
the sum of 15 cents per ton to the lessor for all of its coal.
Cf. Koppers Co. v. Asher Co., 226 Ky. 492, 11 S. Vol. (2d) 11.4.
That construction would nullify some of the terms of the
lease. The lessor expected and exacted careful and efficient
mining and had a right to impose terms tending to achieve
that object. The 01nission. to provido for credit a.,gainst the
minhnumi royalties of any dama,ges vaid for lost coal was not
accidental. Nor does the lessor get paid twice for the same
th:ing. The damag·es specified pay only the royalty ,value
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for coal lost. The minimum royalty pays for holding tbe
entire pre111ises under the lease. K oppe.rs Co. v. Asher Coal
Min. Co., 226 Ky. 492, 11 S. W. (2d) 114.
"(3, 4.) It is a mistaken assumption that lessor must be
satisfied if the aggTeg·ate of the payments for all purposes
amounts to 15 cents per ton for all its coal, unless that result is accomplished by operations under the lease.. Such
is not the terms of the contract, and the lessor had a right
to contract as to the consequences of the destruction or loss
of its coal. It may have feared the effects of careless or bad
mining on other coal lands not in the present lease; but, whatever the motive, it is plain that the provision specifying· certain items that may be credited against the minimum royalty
excludes any other items from being so applied..
" ( 5) The provision to the effect that after all the minable
coal shall have been paid for in the form of royalty or minimum rentals, as provided in earlier parts of the lease, then
the lessee could mine the coal so paid for, but not mined~
meanwhile paying an acreag·e rental, does not indicate that
payments for coal lost or damaged could be credited against
the minimum amount to be paid annually. That provision
required that all the minable coal be paid for as 'hereinbef ore provided', which referred to the royalties, and the provision as to payment of damages for coal lost appeared in a
subsequent paragraph of the lease. Moreover, the permission is only to mine, excavate, and remove the coal so paid
for, 'but not mined and removed', and coal· 1ost by bad mining is not capable of being mined and removed."
57*
*Under the decision of the court in the Elkhorn Coal
Corporation case, last above quoted from, it is evident
that in Kentuckv the Lessee in the case at bar would not be
allowed to recoup or to take credit for the minimum royalties
it had paid under the Smith lease.
In the case of Koppers (!o. v. .A.sher Coal Mining Co., 226
Ky. 492, 11.s. W. (2d) 114, a coal lease was construed, whereby
two tracts of land were demised and minimum rovalties were
required to be paid as to each separate tract. The Koppers
Company ceased operation on one of the leased tracts and
continued the production of coal upon the other tract. .As a
result of the change production was increased to such an extent that more coal was mined from one than had been formerly produced from both mines. The lessor contended that
the minimum rental on the unoperated mine should be paid,
notwithstanding the fact that the royalties on the coal mi}Jed
on the other tract exceeded the minimum rentals providect
by the lease on both tracts included therein.
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The court held:

(1) That the ascertainment of the intention of the parties
must be deduced from the contract itself; 6 R. C. L., page
858, Section 246; 13 C. J ., page 562, Section 526;
.
(2) The contracts must be construed from the standpomt
of the •parties, _and the terms employed must be given effect
from that viewpoint;

(3) "By the terms of the present lease, it appears that the
minimum rental was the consideration of holding the lands
for coal mining purposes whether or not any coal was actually
mined. If coal was mined, royalties would be due thereon
in addition to the minimum rental on the land from which
the coal ca~e; but no provision of the lease excuses payment of the ground rental. R.oyalties are affected by tho
minimum rentals, but the rentals are not affected by the royalties. The lessee could not hold one of the tracts of land
without any payment simply because it was paying an amountbased on production from the other tract in excess of the minimum on both tracts. It is quite clear, from a consideration
of the language employed in the instrument, that the
58* minimum rental was absolutely to *be paid on each tract
··of land leased. regardless of royalties.''

Indiana.
The case of Vandalia Coal Co. v. Underwood, 55 Incl App.
91, 101 N. E. 1047, is in point.
In this case a lease was construed which provided for the
payment of a monthly royalty at the rate of ten cents (10c)
per ton for coal mined the preceding month; for a minimum
annual rental of $600.00, and that "any sum paid in excess
of royaltr of coal mined shall be treated as advanced royalty,
and shal be deducted out of any excess over $600.00 in any
year or years thereafter''.

"In construing any instrument the first duty of the court
is to examine the instrument itself; and, if from such an examination of the whole instrument, the Iang,rnge_ employed
expresses a definite meaning involving no absurdity or contradiction between different parts of the instrument, then
there is no necessity for resorting to extrinsic facts to arrive
at the intention of the parties, and the meaning apparenf
from the Ianguag·e so employed will be enforced as the. intention of the parties. Blythe Y. Gibbons, 141 Ind. 332-344,
35 N. E. 557; TVarrmn v. White, 171 Ind. 574-577, 86 N. E.
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959; Loi1,isville Underwriters v. Durland, 128 Ind. 544-549~
24 N. E. 221, 7 L. R. A. 399. In this instance, the relation
of the parties, the subject matter, the consideration, and
the object of each of the contracting parties is so clearly and
definitely expressed as to bring the instrument within the rule
above announced. The lease fixes the rate of royalty and
provides a minimum annual rental or annuity. The amount
to be paid is primarily determined by the royalty specified
and the amount of coal mined in any given year, subject to
the condition that after the first year, if the coal mined in
any single year does not amount to $600 the lessee shall pay
that sum as a minimum rental for the leased property. There
is the further condition clearly expressed that if $600 is paid
for any such year, when at the rate of royalty sufficient coal
has not been mined to equal that sum, the excess payment
above the amount actually mined may be applied in the succeeding year as a credit for coal actitaUy 'mined in such year
in excess of the quantity necessary to produce the minimum
annual rental of $600, at the specified royalty. The operator may, in a succeeding year, obtain credit for an amount
previously paid in excess of the sum due on the royalty
59* basis for *coal actually m-ined and obtained by him.''
The lease construed in the above case is very much like
the lease in the case at bar. In both instances, it appears that
recoupment could only be taken on account of coal actually
mined.
60*

*C. C. Frazier, et al., v. Pocahontas Fuel Company_.
Incorporated, et al.

In 1936, the Circuit Court of Tazewell County, Virginia,
entered a final decree in the above-styled cause. Pocahontas
Fuel Company, Incorporated, filed its petition praying for an
appeal from that decision and the 'Supreme Court of Appea]s of Virginia declined to grant such appeal.
It is respectfully submitted that the decision of the Circuit
Court in that case, and its approval by the appellate court,
should control t4e decision of the court in the case at har,
in that the issues were identical, and upon facts which wen?
also identical in most respects.
The facts in the Frazier case are as follows:
In 1905 J. T. Frazier and his wife made a lease to Pocahontas Collieries -Company of the coal in a tract of about 90
acres of land situated in Tazewell County, Virginia.
A copy of that lease, for the convenience of the court, is
shown in the appendix to this brief.
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It will be observed from a comparison of the '' Frazier
Lense '' with the lease in the case at bar, which we will call
the "Smith Lease" that the terms in all material respects are
identical except that:
·
(l} Different tracts of land were leased;
(2) The Smith lease required the payment for the coal in
the No. 3 vein and in the upper Smith vein, and the Frazier
lease required the payment for the coal in only the No. 3 vein;
and,
(3) By Article 5 of the Smith lease, the lessee is given the
privilege ''during the next succeeding years" of recouping
the minimum royalties paid under the lease, and in the Frazier lease the lessee is given the privilege of such recoupment
·
only for "the next succeeding year''.

*ARTICJ~ES ONE, TWO, THREE and FOUR in
both leases are similar. ARTICL.E FIVE is similar except as hereinbefore stated. ARTICLE SIX in the Frazier
lease is similar to ARTICLE SEVEN- in the :Smith lease.
ARTLCLE, SEVEN in the Frazier lease is similar to ARTICLE EIGHT in the Smith lease. ARTICLE· EIGHT in
the Frazier lease is similar to ~i\RTICLE· NINE in the Smith
lease. ARTICLES NINE and TEN of the Frazier lease are
similar to ARTICLES TEN and ELEVEN of the Smith lease.
ARTICLE ELEVEN in the }Prazier lease is not included in
the Smith lease. ARTICLE TWELVE in the Frazier lease
is dissimilar from ARTICLE TWELVE in the Smith lease
as to the veins of coal affected. ARTICLE THIRTEEN in
the Smith lease is not included in the Frazier lease.
The other articles are not material to the decisions of the
questions now before the court.
A suit was instituted in the Circuit Court of Tazewell
County by the heirs at law of J. T. Frazier to recover from
Pocahontas Fuel Company, Incorporated, the successor in
title to Pocahontas Collieries Company, the amount due to
the lessors under such lease, in that the thirty-year period
mentioned in the Frazier lease had expired on the 2nd day
of May, 1905.
Pocahontas Fuel Company, Incorporated, had paid mininJum royalties pursuant to Section 5 of the Frazier lease in
the sum of $34,911.32, and it claimed in the suit that it waf=;
entitled to offset the said sum of $34,911.32 ag·ainst the tonnage royalties provided in ARTICLE ONE of the lease. In
other words, the Pocahontas Fuel Company, Incorporated,
in the Frazier case, made the same identical claim that it is
now making in the case at bar. The Circuit Court of Taze61 *
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well County, however, held that Pocahontas Fuel Company,
Incorporated, was not entitled to withhold payment from the
Fraziers of the said sum of $34,911.32, the amount of the
62* minimum royalties paid by it, and by its decree, held
that *it was not entitled to recoup such minimum royal-·
ties and required it to pay to the Jf'raziers the said' sum rep-·
resenting the minimuin royalties so paid by it under ARTICLE FIVE of the lease.
From that decision, Pocahontas Fuel Company, Incorporated; sought an appeal to the :Supreme Court of Appeals
of Virginia, and the appellate court refused to grant the
appeal, thereby, if not actually affirming, certainly approving· the decision of the Circuit Court of Tazewell County. We
respectfully submit that that decision is controlling in the
present case.
For the convenience of the court, there is attached to this
brief, in the appendix, a copy of the opinion filed by the
learned Judge of the Circuit Court of Tazewell County, in
the Frazier case. The reasons given by the court in such
opinion are so clearly stated and so applicable to the present
case that we do not think it necessary to further enlarge upon
that opinion, except to say that in the Frazier case, as in
the present cas~, the lessors contracted for diligent mining.
That recoupment, or reimbursement by the lessee, could only
be had by actual minin_g of the coal, and that "it (lessee)
can have credit for minimum royalties only by mining, because that is the lang·uage of the contract. * * • But it cannot
pay for it by crediting the minimum royalties paid in former
years, because the payment of those royalties was for the
protection of the lessors against nQ mining, and the lessee
has used up that credit by not mining. The lessee not having
mined it, cannot avail itself of this credit, which, by the terms
of the lease, was available to it only in the event it mined
such coal in a definite time to absorb it n.
However, the court in the present case has rendered a decision which is absolutely contrary to the decision that it rendered in the Frazier case, a)fd has earnestly endeavored to
draw a distinction between the present case and the Fra63• zier case, but it is submitted *that the court erred in its
conclusion in this case and that there is no distinction
in fact between the two cases, and the same decision should
have been rendered in the present case as was rendered in
the Frazier case.
We will refer to the court's opinion rendered in this case
. and endeavor to show in some respects that it is clearly
wrong·.
The court rightly says that the Frazier lease limited the
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right of the lessee to recoup for royalty paid in excess of
coal mined to· one year next following the year in which the
excess was paid, and that the loss of the minimum royalty payments, where no coal was mined, was a penalty for failure
to mine. That is true not only as to the Frazier lease but as
to the Smith lease. The only difference in the terms of the
two leases is as to the time in which the lessee had the right
to recoup for minimum royalties paid. In the Frazier lease
it had one y<rar. In the Smith lease it has thirty years out
of the one hundred years provided for in the lease. The
same principle is applicable to both leases and in the present lease, if the Jessee did not mine the coal its right of reimbursement was lost.
The court admits that in the Smith lease ARTICLE FIVE
recites that the lessee "shall have the privilege during any
of the next succeeding years, of ·mining free from royalty a
sufficient amount of coal over and above the amount required
to yield the minimum royalty for said year, at the rate specified above, to reimburse it for deficiency in any preceding
year or years'' and in the ],razier lease held that under that
language the reimbursement could only be had by actual mining of the coal, but in the present case, that reimbursement
could be had even though no coal was actually mined. We
cannot follow the distinguished Judge of the Circuit Court
of Tazewell County in his effort to draw that distinction.
641::;
*The court, in its opinion, says that the "minimum
royalties were not deemed to be consideration for any
of these additional rights and privileges, but were deemed
to be part payment for the coal". In tllat the court erred.
As hereinbefore shown, the minimum royalties were paid for
the use of the leased property, for the approximately 240
acres of surface land, and for the rig·hts and privileges which
the lessee received.
The court says, in effect, tllat in the Frazier lease the parties contracted for diligent mining, but that in the present
case they did not contract for diligent mining, because the
lessee had the right to reimburse itself. by mining· within
thirty years. In that the court erred. The minimum rovalties were paid for the purpose of securing diligent mining,
and with the penalty upon the lessee that if it did not mine
the coal ,vithin thirty years, the rig·ht of reimbursement or
recoupment would be lost to if.. It deliberately lost that right
hv failure to mine.
~
·· The court further says that "any obligation to mine has
also b~en qualified by the fact that in the absence of a railroacl the lessee could not, as shown by its evidence, have
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mined this property without detriment to its other mining
operations''. The court erred in that statement, as will appear from ARTICLE FOUR ·of the Smith lease, from which
it appears that regardless of whether or not the mining of
the coal was detrimental to the other mining operations of
the lessee, yet the 1essee was required to mine or pay for the
coal in the No ..3 seam and in the upper Smith seam as required by Article 13 of the lease. In other words, the requirement to mine the coal in those two seams or else pay for them
was a stimulating provision.
65*'
*The court says that the lessee '' evidently assumed
that it was not obliged to mine under the lease, under
the circumstances as they were, and apparently the lessors
took the same view, as it is not shown they questioned the
course of the lessee during the thirty Y.ears ''. There is no
evidence in this record on that question. The lessee, by the
contract, was required to either mine or pay for that coal
within thirty years. If it failed to mine the coal it had to
pay for it, and the court's view has nothing· to do with the
question of reimbursement or recoupment. When no railroad was constructed, the lessee waived its right to avoid
the contract by continuing the payment of minimum royalties.
There is no evidence in the case Ol} which to base the presumption made by the T·rial Court that the lessors were satisfied that ''the lessee would pay for the minimum royalty
in fulfillment of its obligation under the lease, and the lessors
would receive these payments, and at the end of the thtrty
years receive full payment for the coal". We do not find
anything in the record, either by way of evidence or by consfruction of the contract, to support that presumption. The
Trial Court erred in its opinion when it said that '' it gives
the lessors ten cents a ton for their coal, which the contract
makes plain is what they meant to have and all they meant
·to charge for all the rights granted by the contract, certainly
if the lessee had mined". We are at a loss to find anything
in the record by way of evidence or in the contract to sustain
that statement, and we wonder, if that statement is true, why
there was a requirement in the contract to pay minimum royalties at all. If the ten cents per ton required by ARTICLE
ONE of the contract paid for the coal and all the rights, why
was ARfl'I CLE FIVE inserted in the contract 1 The answer
is self~evident. The parties intended that the minimum royalties should pay for something· of value, as we have heretofore shown.
66•
•There is. no provision in the contract to the effect
that if the lessee mined the coal within thirty years' time
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this $114,216.36 was to be treated as royalties advanced on
the coal in the seams at the rate of ten cents per ton. There
is not a stipulation or a clause or a word in the contract which
permits a construction of that kind or supports that statement.
We wonder why, if it is "harsh" in this case to prevent
Pocahontas Fuel Company from taking credit, as stated by
the court, and as we say, contrary to the express terms of
the contract, it was not also harsh to refuse it such credit
in the Frazier case. ·The Supreme Court of Appeals of Virginia refused to allow that credit.
Finally, attention of the court is called to the latter part
of Clause FIVE, shown in both of the leases, and which clause
is as follows :
'' And it is hereby mutually agreed that the payments of
minimum royalties or rentals may, during the first five years,
as provided for in ARTICLE ONE of this lease, shall be
credited on coal mined or coke manufactured, in subsequent
years, in excess of the tonnage necessary, to equal the minimum royalty or rental as above set forth, until the said lessee
shall have been fully reimbursed for the total amount of royalties or rentals so advanced.''

It will be noted that under that clause the reimbursement
· period in both leases is limited merely by the thirty-year period, and that by that clnuse in the Frazier lease the period
for recoupment or reimbursement was not one year. That
period of recoupment or reimbursement in the Frazier lease
is the same as it is under AR,TICLE FIVE of the Smith
lease, that is, a thirty-year limitation. Yet, the Circuit Court
of Tazewell County, in the },razier lease, held that the lessee
was not entitled to reimbursement of any of the rentals paid
within the first five years, and such decision was approved
by the appellate court. The conditions with referenc.e to reimbu;rsement under the clause last above quoted are the
67* identical condition that we have with •reference to reimbursement of the sum of $114,216.30 in the Smith
lease. Since such reimbursement was not allowed in the
Frazier lease, it should not be allowed in the Smith lease.
We ag·ain submit that the decision in the F1·azier case is controlling; that under a correct construction of the Smith lease
and under all of the decisions of every court, Pocahontas
Fuel Company, Incorporated, is not entitled to any reimbursement or recoupment o.n account of the minimum royalties paid,
and that the complamant and the lessor defendants should
have a recovery ag·ainst such lessee for the sum of $114,216.30,
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with interest thereon from June 16, 1936, subject to credit
in the sum of $2,302.84 as of June 15, 1936.

68*

*II.

The Pocahontas F-uel Company, lncorp0t·ated, Should Be Required at This Time to Pay for All Veins or Seams
.
of Coal Having a Thickness of !J 1/2
Feet or Over.

At the time this lease was entered into, in 1906, it was not
known ju_st what veins of coal were on the property. The
wording of the lease (see, for example, Article la) shows it
was assumed that the so-called Pocahontas No. 3 vein and
the upper Smith vein ran through the property covered by this
lease, but their thickness was not known, nor was it known
what other seams of coal there might be. To take care of these
unknown factors Article Thirteen divides the classes of veins
of coal which might be found upon the property into two
categories: (1) Veins 3% feet or more in thickness; (2) socalled '' thin veins'', i. e., veins under 3112 feet in thickness.
It was not known at the time whether the Pocahontas No. 3
seam and the upper Smith seam fell within the category
of '' thin veins'' or veins of more than 3112 feet in thickness.
As a matter of fact, there is at least another substantial
and workable vein of coal on the property lying above the
Pocahontas No. 3 vein which may have been a split-off from
.the Pocahontas No. 3 vein as found in adjacent properties.
This other vein of coal commonly known a.s Pocahontas No.
4 vein is not a '' thin vein'', as the term is used in the lease,
for it is more than 3% feet in thickness. Lying as it does
above the other veins it would normally be worked first in
any mining of the coal on the property. It has an estimated
recoverable tonnage of over 2,500,000 tons •(R., p. 207),
69* which, at the rate of ten cents per ton, will yield a royalty
to the Lessors of $250,000.00. The Lessors contend that
under a proper construction of the lease the Pocahontas Fuel
Company should have paid the Lessors for this coal in the
Pocahontas No. 4 seam at the expiration of the thirty-year
period of the lease, to-wit, in 1936, and that the Circuit Court
erred in holding that the Pocal1ontas· Fuel Company is not required to pay for the coal in the No. 4 seam until it is actually
mined.
This question, like the one heretofore discussed in this argument with respect to minimum royalties, must be determined
by a proper construction of the lease instrument as a whole.
In construing the position of the Lessors in this connection
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it. will be noted first that the lease contemplates that theLessors shall mine not only the Pocahontas No. 3 and upper
Smith veins but all veins or seams of coal on the property
( except '' thin veins, i. e., veins of less than 3lf2 feet in thickness. See Article 13) .. For example, the second paragraph
of the lease gives to the Lessee "the sole and exclusive privilege of mining coal· • • * from the veins or seam.s of coal vn,
upon and under all that certooi tract, piece or parcel of lar1id"
in consideration of the "terms, conditions, co'l.'enants and
stipulations" thereafter "set forth to be performed and observed by the Lessee". Obviously this provision does not
contemplate that coal shall be mined from the Pocahontas
No. 3 and upper Smith veins alone, but '' from the veins or
seams of coal in, upon and under all that certain tract, piece
or parcel of land''.
We turn now to the articles of the lease having a definite
bearing upon the obligations of the Lessors with respect to
payment for veins of coal other than the Pocahontas No. 3 and
upper Smith veins. The :first of these provisions is
70* Article Four, •which provides:
'' The Lessee further covenants and agrees to prosecute
the mining of coal from the said property to the greatest
possible extent warranted by the demand for coal and coke,
and the supply of railroad cars available for its transportation, but the Lessee is not compelled to mine coal, or manufacture coke from this tr,act of land to the detriment of its
other mining operations upon other portions of its leasehold
or property; nor is the Lessee required to mine or pay for
coal contained in any·other than the No. 3 or Pocahontas seam
~nd the upper Smith vein of coal, except as required by
Article Thirteen of this lease.''
Two points will be noted from this article. In the first
place, the duty is imposed upon the Lessee '' to prosecute
the minvng of cord from the said property to the greatest
possible extent warranted by the demand for coal and coke,
and the supply of railroad cars available for its transportation, but the Lessee is not compelled to mine coal
to
the detriment of its other mining operations upon other portions of its leasehold or property. * * • " By this provision
it is the duty of the Lessee to mine coal unless such mining is
not warranted by the demand for coal or unless there be
a shortage of railroad cars, or unless such mining be to the
detriment of the Lessee's other mining operations-in other
words, the Lessee has the burden of proving that such extenuating circumstances exist. These . are not conditions
$

•

•
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precedent to the Lessee's duty to mine or pay for its coal,
but rather conditions subsequent; and the Lessee's duty to
mine and pay for the coal is absolute unless some one of these
eventualities can be proved by the Lessee to exist.
Big Stone Gap Iron Comp(llr,,y v. Olinger, 104 Va. 261 (1905).
Moody v. Ins. Co., 52 Ohio St. 12; 38 N. E. 1011.
Loundsbu1·y v. Protection ln.'l. Co., 8 Conn. 686 (1831).
The d~cision of the Virginia Supreme Court of Appeals in
the first mentioned case, Big Stone Gap Iron Company v.
71 * "Olimger, is closely in point. There suit was brought by
the lessor to recover from the lessee certain royalties
claimed to be due the lessor under a mining lease. The lease
contract g~ve to the lessee the exclusive privilege of mining
iron ore upon a certain tract of land for a term of five years.
The court stated the substance of the lease in. this way (p.
263):
" • • • the lessee should pay to the lessor a royalty of ten
cents p~r ton for every ton of 2,240 pounds taken from the
land, payable on the 20th day of the month following the
month during which the ore was taken out; that the lessee
was to mine not less than 1,000 tons of ore per month from
the dnte of the lease. provided there was and continued to be
that much merchantable ore on the land capable of being mined
at a reasonable cost; that the lessee was to pay the royalty
on the minimum amount each month, wl1ether he mined the
same or not, provided that if he failed to mine such minimum dnring any one month he might mine the deffoit during
the· next month or at any time during the lease without again
pa.yin~ therefor; nnd thnt the lessee mig·ht at any time rescind
and cancel the lease by paying to the lessor the amount of
one year's royalty."
The Lessee contended that it was excused from its obligations under the lease because there was no merchanta.b]e
·ore on the property capable of being mined at a reasonable
cost. The Lessor contended that there was ore on the property and that sufficient development would disclose that fact.
The court held that the lessee had the burden of proving
that there was not merchantable ore on the property which
could be mined at ,a reasonable cost. In passing on this question the court said (p. 265):
'' The first question to be considered is raised by the third
h1struction given for the defendant in error, which places
upon the plaintiff in error (the lessee) the burden of showing
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that there was not on the land merchantable iron ore capable
of being mined at a reasonable cost. There was no error in
this instruction.''
72*

*The second point to notice from Article Four is that
the Lessee is not ''required to mine or pay for coal contained in any other than the No. 3 or Pocahontas seam and
the upper Smith vein of coal, except as required by Article
Thirteen of this lease". It is a fair restatement of this proposition to say that the Lessee is required not only to mine or pay
for coal contained in the No. 3 or Pocahontas seam and in
the upper Smith vein of coal, but is also required to mine or
pay for other coal upon the property, '' as required by Article
' Thirteen of this lease".
What now does Article Thirteen provide? This article is
as follows:

'' It is mutually understood and -agreed that in addition
to mining the coal from the No. 3 or Pocahontas vein or
seam of coal, and from the upper Smith vein or seam of coal,
underlying said above described tract of 353.79 acres of land,
as hereinbefore agreed upon, the said Lessee, its successors
or assigns, hereby agree that if any other veins or seams of
coal are located, or developed on said land, which are of a
thickness of 3% feet of coal, or over, then the then Lessee
will mine these veins of coal, subject to a royalty of ten ( 10)
cents per ton of twenty-two hundred and forty (2,240) pounds,
to be paid to the Lessors on each and every ton of coal mined
or used from such veins or seruns of coal; ,and the said Lessors
do grant to the said Lessee the exclusive right to mine all
such veins of coal, or any other thinner veins of coal located
upon said land, with the understanding and agreement, however, that the lessee shall not be required to mine any vein
of coal under 3% feet in thickness, unle~ said veins of coal
can be mined by the Lessee at a net profit of ten ( 10) cents
per ton; and it is also understood and agreed that royalties
payable on coal that may be mined from any thin vein or seam
of coal other than the No. 3 or Pocahontas seam, and the upper
Smith vein or seam of coal, shall not be subject to any annual
minimum royalty, but shall be paid for from time to time
as mined; but in all other respects the mining of such veins
or seams of coal shall be subject to all the other terms and
conditions of this lease."
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73*
•By this article it is agreed:
" * * * that in addition to mining the coal from the No. 3
or Pocahontas vein or seam of coal, and from the uppe:r;-:S~th
vein or seam of coal, underlying the said above deacribed
tract * * * of land * * • if any other veins or seams of coal
are located, or developed on said land, which are of a thickness of 3% feet of coal, or over, then the then lessee will mine
these veins of coal. ''
The obligation upon the Lessee is specific and de.finite,
therefore, to mine not only coal from Pocahontas No. 3 and
upper Smith veins, but from '' any other veins or seams of
coal'' which may be located or developed on the property having a: thickness of 3112 feet or more.
It is next provided in Article Thirteen that the Lessee's
obligation is that it will mine these veins (i. e., veins of 33h
feet or over) subject to a royalty of ten ·(10) cents per ton
on each and every ton of coal '' mined or used from such
veins or seams of coal". This last provision is very similar
to the provisions in Article One, which provides, among other
things, that a royalty shall be paid on coal mined, dug, carried
away from or used from the Pocahontas No. 3 or Upper
Smith veins. Thus it is seen that this provision of Article
Thirteen provides the price that is to be paid per ton for
coal mined from veins or seruns of coal of a thickness of 3%
feet or over, just as Article One stipulates the price that is to
be paid for coal mined from Pocahontas No. 3 or upper Smith
veins. It will be noted, therefore, that the lease treats these
veins of coal having a thickness of 3% feet or over on the
very same basis as it does the Pocahontas No. 3 or upper
Smith veins.
We come now to the basic distinction between the veins
of coal which the Lessee is required to mine or pay for within
*thirty years from the date of the lease ( as provided by
74• Article Twelve) and the veius or seams of coal which it
is not required to mine or pay for within thirty years.
After imposing the obligation upon the Lessee to mine all
veins having a thickness of 3% feet or over, the article grants
to the Lessee an exclusive right not only to mine "all such
veins of coal'' but also '' any other thinner veins of coal located
upon said land, with the understanding and agreement, however, that the Lessee shall not be required to mine any veins
of coal under 3 1/2 feet in thickness unless said veins of coal
can be mined by the Lessee at a net profit of ten (10) ·cents per
ton".
It will thus be noted that while the obligation to mine or
pay for all veins of coal having a thickness of 3~ feet or
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over is absolute (subject to th~ conditions subsequent referred
to in Article Four of the lease, supra), the Lessee is not required· to mine thin_ veins of coal ( i. e., veins of less than 3%
feet in thickness}' ~'unless said veins • • • can be mined by the
Lessee at a net profit of ten (10) cents per ton".
· Having made this distinction between veµ1s of coal with a
thickness of 3% feet or over, and the thin veins, i. e., veins
under 3% feet in thickness, Article Thirteen then goes on
to provide '' that royalties payable on coal that 1nay be ,mined
from any: thin vein or seam, of coal other thoo the No. 3 or
Pocahont_as seam and the u.pper Smith vein or seam of coal
(whos~ thickness are unknown) shall not be subject to any
a,nnital miwimwm royalty, bu.t shall be paid for from time to
time as mined".
It is submitted that this is equivalent to saying that the No.
3 or Pocahontas seam and the upper Smith vein, and all other
veins of coal having a thickness of 3% feet or over, are treated
· in the same category, and that it is only the "thin veins
75* •or seams,'' i. e., those under 3% feet in thickness which
are not subject to any annual minimum of royalty but
may be paid for from time to time as mined. If thei.'e were
any doubt about this construction it would be removed by
the last clause of the article, which says that '' in all other
respects the mining of such veins or seams of coal (referring
now to the thin veins of coal) shall be subject "to all the other
terms and conditions of this lease". To put this statement
in another way, this provision of the contract means that the
mining of all veins of coal (whether thin veins or not) is subject to all the terms and conditions of the lease, excepting
only that the.thin veins are not subject to any annual minimum
royalty and are to be paid for from time to time as mined.
This necessarily implies that as to the veins which are 31/z
feet or more in thickness, there is no snch exemption. They
are subject to all the tenns a11id conditions of the lease. Thi~
being true the veins of 31,h feet or over are subject to the
provisions of Article Twelve and must be mined and paid fo1·
within the thirty-year period.
Admittedly Article Twelve does not say this in so many
words, except with respect to the Pocahontas No. 3 and upper
Smith veins of coal. If it did there would be no litigation on
this point. It must be remembered, however, that these two
veins of coal were the only ones then known to exist on the
property; and Article Twelve read in connection with Article
Thirteen and Article Four clearly implies that-the Lessee must
mine or pay for all coal in veins having a thickness of 3%
feet or over within thirty years from the date of the lease.

H. G. Smith, et al, v. Pocahontas lt,uel Co.

61

Article Twelve is as follows:
"The Lessee further covenants and binds itself, to either
mine or pay for all coal in said Pocahontas No. 3 vein and in
said upper Smith vein of coal, underlying said tract of 353. 79
acres of land, within the period of *thirty (30) years
76• from the date of this lease, and if the said Lessee shall
not mine all of said vein or seam of coal, underl)ing
said tract of 353. 79 acres of land, within the said thirty ( 30)
years, as aforesaid, it shall have the right and privilege, after
paying for said two veins of coal, belonging to the Lessors,
which is still in and under said tract of 353. 79 acres of land,
to mine and remove the same, or any part thereof, without
further charges therefor, at any time or during such times
during the continuance of this lease, as it may desire. And
it is further understood and agreed between the parties hereto, that no rents or charges whatsoever shall be made against
the Lessee, its successors or assigns, after the expiration of
the said thirty (30) years, either for the use of the surface of
said tract of land, or the coal iu the said two veins of coal
underlying the same; PROVIDED, however, that aJI payments, covenants, etc., have been complied with in accordance
with this article, as above set forth. It is distinctly understood and agreed between the parties hereto, that the said
Lessee, its successors or assigns, shall have the sole and ~xclusive right and privilege of continuing its mining operations
under any portion of the said above described tract of 353. 79
acres of land, after the expiration of the said thirty (30)
years from the date hereof, free from the payments of any
rents or royalties, for the full period of this lease: PROVIDED, however, that all payme11ts, covenants, etc., have been
complied with as above stipulated, except as provided in
Article Thirteen.''

In the first sentence of this article there is a solemn obligation on the part of the Lessee to mine or pay for all coal
in the Pocahontas No. 3 and upper Smith vein within the
thirty-year period. This undertaking is absolute on the part
of the Lessee, and is not denied by it. The Lessee contends,
however, that the specific statement of the obligation to mine
or pay for all coal in the Pocahontas No. 3 and upper Smith
veins within the thirty-year period by implication limits such
obligation to those specific seams on the principle of ex.pressio
unius est exclu,sio a.lterius. In the instant lease, however, there
are *two clear reasons why such construction is unten77• able. In the first place, at the time the lease was drawn
the parties did not know of the existence of any other
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seams of coal. In the second place, the application of the
maxim is precluded by the language of the remainder of the
Article when read together with the language of Article Thirteen. The second sentence of Article Twelve refers also solely
to the Pocahontas No. 3 and upper Smith seams, and provides
that "'no rents or charges whatsoeve~· shall be made against
the Lessee"* **after the expiration of said thirty (30) years,
either for the use of the surface of said tract of land, or the
coal in the said two veins of coal underlying the same ; PROVIDED, however, that all payments, covenants, etc., have been
complied with in accordance with this article, as above set .
forth". In other words, the Lessee is given the unqualified
right to mine all coal in these two veins, free of all rents
and charges whatsoever after the expiration of the thirty
years and after it has made the required payments for the said
two veins.
Up to this point Article Twelve has dealt only with the
Pocahontas No. 3 and upper Smith veins of coal, but it does
not stop there-it goes on to provide: '' The said Lessee
• "" * shall have the sole and exclusive right and privilege of
continiting its mining operations under any portion of the said
above described tract * * • after the expiration of said thirty
( 30) years from the date hereof, free from the payments of
any rents or royalties, for the full period of this lease: PROVIDED, however, that all payments, covenants, etc., have been
complied with as above stipulated, except as provided in
Article Thirteen". It will be noted that this provision applies to mining operations in any portion. of the tract of land,
and is not limited to the Pocahontas *No. 3 and upper
7g• Smith veins. It obviously must be intended to .refer
to other veins of coal which might be discovered, for,
unless that be its meaning the sentence is unnecessary and
meaningless, as it had already been provided in clear terms
by the sentence immediately before that the Lessee should
have the right upon payment to mine the coal from the Pocahontas No. 3 and upper Smith veins free ofl any charges. The
sentence then must have been intended to refer to other veins,
and if there should be any doubt on this the last clause, which
refers to Article Thirteen, makes tlmt fact clear.
Construing now the two articles together, and trying to give
force and effect to all the language of both, the only reasonable construction which can be placed upon the lease is that
no ''other'' veins of coal having a thickness of 3% feet or
more of coal are subject to '' all the terms and conditions of
this lease''. The Lessee is required by Article Thirteen to
mine the ~oa.l in these other thicker scams with the same
solemnity of obligation as that by which it is required to mine
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the No. 3 and upper Smith veins, and it is required to pay for
this coal on the same basis.
··
As heretofore stated this is also the neeessary i~p~ication
from the last sentence of Article Four, which says that the
Lessee is uot required '' to mine or pay for coal contained in
any other than the No. 3 or Pocahontas seam and the upper
Smith vein of coal, except as required by Article Thirteen of
this lease". Or, to state it another way, in the light of the
provisions of Article Thirteen, the Lessee is required to
''mine or pay for'' coal in the other thick veins, just as it is
required to mine or pay for the coal in the Pocahontas No. 3
and upper Smith veins, by virtue of Article Thirteen of the
· lease. There is no *other way that these sections can
79"" be constru~d together, and it is, of cours~, an accepted
principle of construction that each and every part of the
contract must be made to take effect and that the instrument
must be construed as a whole.

Johnson v. Johnson, 138 Va. 487 (1924).
Barrett v. Vaugh(JIYI, ~ Co., 163 Va. 811, 817; 178 S. E. 64
(1935).
Foster v. Wilson, 139 Va. 82, 89, 123 S. E. 527 (1924).
: Webster v. Atkinson, 4 N. H. 21 (1827).
South Penn Oil Co. v. Knox, 68 W. Va. 362, 69 S. E. 1020
(1910).

'

It is apparent from the entire lease that the parties had but
one dominant i:Qtent when making it, and that intent was
"mining and development". The parties looked to a period of
activity which would yield income for both-a. lease which
would live and produce. In order to effectuate that intent
the parties inserted covenant after covenant in this lease designed to accomplish that end. It is also clear from this
entire lease that the parties did not intend to confine its operations only to the Pocahontas ·No. 3 and upper Smith veins,
but, on the contrary, treated all veins having a. thickness of
3% feet or over on a parity with the Pocahontas No. 3 and upper Smith veins. The parties gave this lease a broad range
which, we submit, should be preserved unless we a.re to undertake to rewrite the instrument and thereby thwart an intent
which pervades the entire compass of the lease.
Furthermore, it is a settled principle of construction of
mining leases that such leases are to be construed so as to
promote development and prevent delay and unproductiveness. The courts proceed on the sound basis that the contracting parties were not engaging in an idle ceremony in making
the lease, but made the lease for the purpose of development
.
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and production. The lease is made, it is to be assumed, to
produce *income in substantial amounts for both parties,
80* and this can only be done by mining and development.
The feeling of the courts in this respect was succinctly
stated by the Virginia Supreme Court of Appeals in Big
Stone Gap Iron Co. v. Olinger, 104 Va. 261, 265, where it was
said:

"It is very" clear that one of the chief inducements influencing the· Lessor to make the contract under consideration
was to have the ore developed, if it existed.''
A wise public policy also frowns upon instruments which
force property into a state of stagnation and underdevelopment, unless such has been provided for in the clearest terms.
The decision of the West Virginia Court in Parish Fork
Oil Co. v. Bridgewater Gas Co., 51 W. Va. 583; 42 S. E. 655
(1902), is a case which reflects the attitude of the courts
when faced with the problem of construing a mining lease.
In that case suit was brought by the Parish Fork Oil Company to cancel a certain lease made by its lessor to one Bell,
who had subsequently assigned his lease to the defendant,
Bridgewater Gas Company. The plaintiff asked that Bell's
lease be cancelled on the ground that it constituted a cloud
upon its title to the leased premises. The Bridgewater Gas
Company thereupon filed suit asking that the plaintiff's lease
be cancelled on the ground that it had abandoned its lease
by failure to develop the property. The causes were consolidated and heard together. On a. hearing the trial court
dismissed the Parish Fork Oil Company's bill and cancelled its
lease. On appeal the Supreme Court of ,vest Virginia affirmed. The Parish Fork Oil Company's lease provided that
it was executed for this consideration: '' Fifty dollars cash in
hand paid • "' ~ and fifty cents per acre for each year that
this lease may remain in force after the first year, but
81 it •is agreed and understood that the fifty dollars paid
in cash is to pay all rentals on this lease for the period
of one year from the date hereof; it is further agreed that
when the first well is completed on said premises then all cash
rentals shall cease. '' The lessor was also to receive oneeighth of all the oil "produced and saved from the premises
and fifty dollars per year for the gas from every gas well
on the premises". It was also provided that the lease was
to remain in force ''for the term of fifteen years from this
date (June 4, 1894), and as much longer as the premises are
operated for oil and gas''. One well was drilled upon the
premises by the Parish Fork Oil Company, but it produced
$
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little oil. No further work was done by the Parish Fork Oil
Company for a considerable period of time. In the meantime
the lessor made the second lease. The Parish Fork Oil Company contended that since it had drilled one well and had paid
the rentals until June 4, 1899, that it had not abandoned its
lease at the time of the making of the second lease, which was
also made "some time in 1899". The lessee also contended
that since it had drilled one well, even though it be an unproductive one, it was not required under the terms of the lease
to pay any gas rentals after that time. The court held this
argument unsound, and said ( p. 591) :
' ' ii * * A well settled principle of law is, that a contract
shall be construed as a whole and in the light of the purpose
and objects for the accomplishment of which it was made.
Oil leases are no exception to the rule, and, as the subjectmatter of the lease is peculiar in its nature, the courts have
given this principle great latitude in their construction. They
are executed by the lessor in the hope that the land shall be
developed and oil produced. When production takes place,
the lease is mutually beneficial. The royalty *which
82* is stipulated in all these leases that the land owner shall
receive, is generally the moving cause of the execution
of the lease. If there is one principle that is asserted iu
Steelsrnith v. Gartlmn more vigorously, and with more emphasis than any other, it is that the lessee shall proceed to
make the lease profitable to both parties and that he shall
not be permitted to tie up the land. The 'testing' provided
for was manifestly a condition upon which the lease depended.
If such test showed no minerals, then the· contract was at an
end; if it, on the other hand, showed the presence of valuable
mines, then the lessees were bound to operate them in good
faith for the joint profit of themselves and the owners of the
fee."

Likewise on pages 593, 595 and 596 of its opinion, the court
discusses the lessee's duty under a mining lease to make the
property productive:

'' * * • All the provisions of the contract must be eff9ctive,
if possible. By its terms, this lease is to be in force for the
period of fifteen years from its date and as much longer
as the premises are operated for oil or gas. Another provision is, that the lessor shall have one-eighth of the oil produced and fifty dollars per annum for each gas well. It is
just as important to the lessor that when discovery of oil
is made, the land shall yield him his royalty as it is that
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discovery shall rest in the lessee's title to the balance of the
oil. If the lessee shall be permitted to sit down and refuse
to produce, after discovery, the lessor loses a part of what he
contracted for. The contract bears no such construction as
that. What the lessee acquires by discovery is the right to
produce and take the oil, paying out of it the stipulated
royalty, and not title to the oil as it remains in the land without production. Hence, this .provision, that when a well is
completed on the premises all cash rentals shall cease, must
be taken to mean that such cash rental shall cease only when
a proditcilng well is completed and operated on the premises,
or that the completion of a non-producing well extinguishes
the obligation to pay rent and places the lease within the principle announced in Steelsmith v. Gartlmi. ''

•

•

•

'' * • • This being qualified by the clause providing for the
cessation of cash rentals, it simply means that the rent shall
be paid "'for each year that the lease may remain in
83* force after the first year, but no longer than the completion of the first well on the premises. This makes
it harmonize with the undertaking to complete one well on the
premises within one year, or in lieu of completing a well within the year, pay rent. This construction not only harmonizes
with the true meaning· and purport of the entire provision
concerning rent and adheres to the very letter of the clause
itself, but also embodies and enforces that principle of law
so universally announced by the courts, as shown by the authorities hereinbefore cited and quoted, which discourages
tying up and rendering unproductive the vast fields of mineral
wealth, construes every contract and lease as to both lessor
and lessee so as to best promote production, development and
progress, and frowns upon every attempt to evade it as being
in contravention of both good morals and public policy.''
Another Yv est "Virginia case which considers the question
of construction of mining leases is Chandler v. French, 73
W. Va. 658; 81 S. E. 825 (1914). In that case the court pointed
out that the same principles of construction apply to coal
mining lenses so far as development is concerned, as is applied by the courts in oonstruing oil and gas leases. In that
connection the court stated (pp. 663, 664):

" * • • The lease was executed more than twenty-five years
before this suit was brought, and no mining operations were
beg,m. That is an unreasonable time to wait for development.
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In respect to the lessee's duty to develop * • "" there is no
distinction between au oil and gas lease and a coal lease. The
difference in the nature of the minerals, with respept to which
the right is given, furnishes no oasis for applying to' the two
kinds of leases different rules of construction. That the
existence of one is known and the other unknown, is no reason
why the lessee should not be as diligent in the one case as in
the other. In Urtman v. Lowther Oil Co.,. 53 W. Va. 500, the
fact that there were no pipe lines nearer than ten miles, was
held not to be an excuse for failure to develop. "" • • ''
'' • • * It was never contemplated that payment of -the
consideration might be postponed for an unreasonable time,
merely at the will of the lessee. S'o far as it related to
g4• •vesting ·of rights the contract was executed, but concerning the thing to be done under it, it remained executory. It was a working contract; and in order to continue
it in life it was necessary that the thing to be done, should
have been begun within a reasonable time and prosecuted with
reasonable diligence.''
And again in the case of Wilson v. Reserve Gas Co., 78 W.
Va. 329; 88 S. E. 1075 (1916), the West Virginia Court emphasized the ·real force of the principle which requires that
a lease be construed so as to make development mandatory, if
such can possibly be done. In the Wilson case an agreement
was made by the lessor to lease certain oil and gas premises
to the lessee for a period of years. Before this lease expired
the lessors and lessee made a new agreement terming it
"agreement in lieu of drilling", by which rentals were to be
paid by the lessee. The agreement provided that the lessee
was to paf and the lessors to accept a named sum for each
subsequent quarterly period in lieu of the completion of a well
until such time as the lessee should surrender or abandon the
lease. The agreement concluded with this clause: "This
agreement shall not be construed to require said Gas Company
·( the lessee) to drill any well or wells on said land, but that
it· permits said Gas Company during the term for which said
. payments are made to drill or not to drill as it may elect.''
Notwithstanding this provision the Supreme Court of West
Virginia said ( p. 373) :
'' The lessee cannot hold the leased land indefinitely without exploring the land and producing oil or gas. There is
nothing in the contract to deny the lessors the right to .terminate the lease upon reasonable notice. They have not shorn
themselves of that power. Equity will grant them relief upon
equitable principles. It will cancel for failure or refusal to
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develop upon timely application after due and reasonable
notice.''
This West Virginia case is supported by the decision of the
Ohio Court in Venedocia Oil db Gas Co. v. Robinson, 71
85* *Ohio St. 302; 73 N. E. 222; and by the decision of the
Kentucky- Court in J.JfonMch Oil, Gas~ Coal Co. v. Richardson, 124 Ky._609.; 99 S. W. 668, and Ocala Oil Co. v. Hughes,
187 Ky. 486; 219 S. W. 799.
The law is also settled in this jurisdiction that a mining
lease will be construed as requiring development if it is possible to give it such construction. Such was the holding of
this Court in Cowan v. Radford Iron Co., 83 Va. 547 (1887).
In that case the lessor brought suit to cancel a certain lease
for the mining of iron ore because of the lessee's failure to
mine. The lessee contended that it was under no obligation
to mine ore. There was no time stipulated in the lease as to
when the lessee should commence operations under the lease.
It appeared that the lessee had failed for a period of five years
to mine any ore. The court held that the lessor was entitled
to relief by reason of the lessee's neglect in mining ore. The
court also held that although there was no provision in the
lease as to when mining should be begun, it was, nevertheless,
the duty of the lessee to begin within a reasonable time. In
this case the Virginia court followed the general rule of construction that a lease for mining purposes must be construed,
if possible, to encourage development.
This same course was adopted by the Oklahoma Court in
Donaldson v. J nseu ()il Co., 106 Okla. 11: 232 Pac. 821 (1925).
In that case the Supreme Court of Oklahoma said (pp. 12,
13):
'' Ordinarily oil and gas leases are executed for the purpose of exploring and operating· for oil and gas, and where
its terms will permit it under the rules of law, such lease will
be construed so as to promote development and prevent delay
and nnproductiveness. Paraffin Oil Co. v. Cruce, 63 Okla.
95, 162 Pac. 716, 14 A. L. R. 952; Briclgewater .Oas Co. v.
Parish Fork Oil Co., 51 W. Va. 583; 42 S. E. 655, 59 L. R. A.
566. ,,
86•

*The Indiana Court lrn8 a18o had occasion to pm;;s on
this question. In Stahl v. Ill. Oil_ Co., 45 Ind. App. 211;
90 N. E. 632 (1910), the court stated (pp. 214,215):
'' The general purport of the contract here exhibited is
clearly expressive of the purpose of the parties. It was effec-

H. G. Smith, et al, v. Pocaho~tas ~,uel Co.

69

tive to give one not the owner of the land therein described
the exclusive right to enter thereon, and, by means of wells,
to seek, acquire and reduce to actual possession and control
the natural gas or oil which might thus be obtained. For this
privilege the covenantee agreed to pay the covenantors for
one-sixth of· an oil produced on the land. This latter provision was no doubt the real incentive on the part of the
owners for the execution of the contract, and not the stated
cash monthly rental, for it has been said 'that the substantial
consideration which moves a grantor to execute such a grant
is the hope of profits or royalties if oil or gas is discovered'.
Gadbury v. Ohio, etc., Gas Co., (1904) 162 Incl. 9, 62 L. R. A.
895."
.
'' Only by sinking of wells could the laud be explored and
the ultimate object of the contract be attained. * • * "
Like positions ·were also taken by the Court of Appeals
of New York in Gi,lmore v. The Ontario Iron, Co., 86 N. Y. 455
(1881), by the Tennessee Court in Bates v. Georgia Fertilizer
Co.~ 144 Tenn. 32, 229 S. Vv. 153 (1920), and by the Circuit
Court of Appeals for the Third Circuit in Berwin.d-White Coal
Mining Co. v. Martin, 124 Fed. 313 (1903).
Nor can it be said that the fact that minimum royalties
are required to be paid by this lease excuses the lessee from
the duty of mining coal. The minimum royalties are not paid
'as the purchase price of the coal or in lieu of mining coal, but
rather represent rent or compensatjon for the use and occupancy of the land. •
.
.
This court so held in Graham v. Smith, 130 Va. 246.
In conclusion, the appellants respectfully submit that
g7• *the appellants' construction of the leaRP i~ the only
reasonable, fair and proper one. It is incredible that the
owner of this valuable property had any purpose of tying
up its development well-nigh indefinitely, or that. they intended
that only a certain portion of it should be developed. The
lease itself contradicts any such notion. Surely this lease
should not be construed as leaving the development of these
lucrative sources of revenue to the Lessee's _whim or fancy.
If it was the intent of the partiesi that the Lessee w·as to have
no duty to develop veins or seams of coal having a. thiclmess
of 3% feet or over, then a very short and simple contract
would have expressed it. Certainly the parties to this contract had more than this in mind. This fact is vouchsafed
beyond peradventure by Article after Article in the lease, and
cross-reference from one to another, and provisos and express
covenants which speak the Lessee's duty in unmistakable
terms.
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The appellant's construction gives force and effect to all
of these Articles, while that contended for by the Lessee
ignores and nullifies them in the most sweeping fashion. The
appellants' construction searches out and finds the construction consistent with reason and the terms of the instrument
itself. Such a construction will work no injustice to the Lessee. In requiring the Lessee to mine or pay for all veins or
seams 3% feet or more thick, at this time, the Lessee is
merely paying for the coal deposits according to its contract after having had thirty years in which to operate, if it
had so chosen, and with seventy years more within which to
get the coal without future charge. So the Lessee gets what
it boug·ht. But if the Lessors. must wait for one hundred
years before they can hope to realize, if at all, on all of tlie
coal deposits, then the Lessors do not get what they sold.
*In addition, we know from the last sentence in Article
88* Twelve that the Lessee has the right and privilege of
mining coal from '' any portion'' of this tract after the
thirty-year period '' free from the payments of any rents or
royalties'' for the remaining period of this lease. Is it not
eminently fair and reasonable that the Lessee should be
required, in view of the Lessee's right and privilege to mine
coal free, to pay for all veins or seams of coal of 3% feet
in thickness or over? The answer, we submit, is clear.
The appellants, therefore, respectfully submit that a proper
construction of the lease requires that the Lessee mine or
pay within the thirty-year period for all veins or seams of
coal having a thickness· of 31/2 feet or over, including the
Pocahontas No. 3 and upper Smith veins, and tl1at such a
construction i~ fair. reasonable, and in keeping with the
terms of the instrument, as well as with all of the authorities
on the subject.
*WHEREFORE, for the errors above set forth, your
89* petitioners, pray that they may be awarded an appeal
from the said decree of the Circuit Court of Tazewell
County; that such decree may be reversed, and that your
Honorable Court may enter such decree as the Circuit Court
of Tazewell Co~nty should have entered.
And your petitioners will ever pray, etc.
Counsel for petitioners here state that in the event an appeal is granted in this case, they will adopt t.his petition as
their opening brief, and that this petition will be filed with the
Clerk of the Supreme Court of Appeals of Virginia, at
Wytheville, Virginia.
Counsel for petitioners desire to state orally the reasons
for reviewing the decisions complained of, and state that
a copy of this petition was, on the 9th day of April, 1940,
duly delivered to Messrs. Greever & Gillespie, Attorneys for
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Pocahontas Fuel Company, Incorporated, in the trial court.
Respectfully submitted,
MRS. HETTIE G. SMITH,.
By EDMUND D. CAMPBELL,
(Washington, D. C.)
and
SEXTON & SEXTON,
.
.
(Bluefield, Va.)
her attorneys.
"\V. R. GRAHAM, JR.,
MRS. EDNA B. SMITH,
MRS. PEARL S. CECIL,
By T. C. BOWEN,
( Tazewell, Va.)
arid

CROCKETT & GILLESPIE,
( Tazewell, Va.)
their attorneys.
CHARLES W. SMITH, .
MRS. LOUISE O'DELL,
MRS. REBECCA FREEMAN-SIMMS,
MRS. GRAY TARTER HURT,
MRS. AILEENE SANDERS WORRELL,
I. M. SANDERS,
SALLIE 1\L SANDERS,
WALTER M. SANDERS,
CHARLES R. SANDERS,
By CROCKETT & GILLESPIE,
their attorneys.
90* •state of Virginia,
County of Tazewell, to-wit:
I, the undersigned, R. 0. Crockett, an Attorney-at-Law
duly qualified to practice in the Supreme Court of Appeals
of Virginia, do certify that in my opinion there is error
in the decree complained of in the fore going petition, and that
such decree should be reviewed and reversed by the Supreme
Court of Appeals of Virginia.
Given under my hand this the 8" day of April, 1940.
R. 0. CROOKETT,
Tazewell, Virginia.
Received April 10, 1940.
J. M. KELLY, Dep. Clerk.
June 5, 1940. Appeal awarded by the court. Bond, $500.
M. B. W.
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*APPENDIX.
Copy of Frazier Lease.

This Ccmtract of Lease made and entered into this the
Second day of May, 1905, between J. T. Frazier and Maria
V. Frazter, his wife, of the County of Tazewell, in the State
of Virginia, parties of the first part, hereinafter called the
''Lessors'', and the Pocahontas Collieries Company, a corporation organized and existing under and by virtue of the
laws of the State of .Virginia, pa.rty of the second part, herc_inafter called the "Lessee ",
Witnesseth:
That the said Lessors, in considemtion of the sum of
Five Dollars ($5.00), the receipt whereof is hereby acknowledged, and the performance of the terms, conditions, covenants and stipulations hereinafter set f ortb to be performed
and observed by the Lessee, do let and lease to the said
party of the second part, Lessee, for the period of One Hundred (100) years from the date hereof, the sole and exclusive
privilege of mining coal and manufacturing coke from the
veins or seams of coal in, upon and under all that certain
tract, piece or parcel of land, situate, lying and being prin-·
cipally in the County of Tazewell, State of Virginia, on the.
waters of Laurel Creek of Bluestone River, a small portion
thereof being in the County of McDowell, State of ,vest Virginia, and bounded and described as follows ~
(Description omitted.)
The said Lessors do demise, let and lease as an incident
of and part of the consideration for this lease, to the said
Lessee, its successors and assign~, for a period of one hundred (100) years from the date hereof, the exclusive and
sole right and privilege of using so much of the surface of the
above .described tract of land and the stone, sand and water
thereon as may be necessary for the •operations under
92• this lea.se or other leases or tracts of land owned or
_'controlled by the said Lessee, its successors or assigns,
including the right to erect buildings, tipples, coke ovens, or
any_ other improvements, subject to the reservation for railroad right-of-way hereinbefore referred to.
And the said Lessors also .do grant and convey as an in·cident of and part of the consideration for this lease, to the
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said Lessee, its successors and assigns, for a period of One
Hundred (100) years from the date hereof, the sole and exclusive right and privilege of passing through and under, and
hauling, conveying or otherwise transporting· through and
under, the said tract of land, the coal, minerals, timber, sand,
or anything it may desire to haul, convey or otherwise transport from this .or any other land, adjacent or otherwise,
now owned, leased or controlled, or that may hereafter be
owned, leased or c.ontrolled by the said Lessee, its successors
or assigns, free from any charges the ref or on the part of
· the Lessors, their administrators or executors; it being one
of the conditions of this lease and incident thereto and thereunder. ALS.O the right and privilege of cutting and using
for operations under this lease, but for no other purpose,
the following timber, to-wit: All the timber that shall at
the time the same is cut by the Lessee or its assigns, etc.,
not exceed 16 inches in diameter under the bark four feet
from the ground. And the said Lessors expressly reserve
unto themselves all other standing timber nut enumerated
above, together with the right to cut and remove the saine,
01· any part thereof, provided, however, that due regarq
shall always be had for the requirements, couveuienc.e and
safety of the operations under this lease, and that the Lessee
hereunder shall be properly compensated for any actual damages accruing to it in the exercise of the rights hereby reserved.
""The following are the terms, conditions, covenants
93* and stipulations of this lnase:
ARTICLE ONE: The Lessee hereby covenants and agrees
to pay unto the Lessors, their administrators or executors,
during the continuance of this lease, as rental, the following
royalties: Ten {10) rents for enc.h and every ton of 2,240
pounds of coal mined, dug or carried away from, or used on
the land hereinbefore described, for any other purpose than
the manufacture of coke for ~hipmcnt; and fifteen (15) cents
per ton for each and every ton of twenty-two hundred and
forty (2,240) pounds of coke made· from cole mined from
said tract of land. The above rents to be paid and accounted
for quarterly on the 25th days of January, April, July and
October of each year, for the three months immediately preceding the said months, respectively, after the Norfolk &
Western Railway Company or some other railway company
has built and constructed a line of railroad throug·h or over
the said tract of land, so that the said Lessee can conveniently
and successfully operate the same, PROVIDED, however,

74

Supreme Court of Appeals of Virginia

that until the said railroad shall have been completed to the
above described tract of land, and ready for the transportation of the· product of the mine, and which time shall not
exceed the period of five years from the date hereof, the
.minimum royalty or rental of Six Dollars and Twenty-five
Cents ($6.25) per acre per annum, railway right-of-way excepted, shall be accepted by the Lessors, their administrators
or executors, in lieu of the minimum royalty or rental as
hereinafter mentioned in Article Five of this lease. The
said minimum royalty or rental of $6.25 per acre per annum,
for each and every acre included in this lease, railroad rightof-way excepted, shall commence from the first day of January,
1905, and the said amount shall be paid unto the Lessors or
their executors, etc., annually on the 25th days of January,
of each year, for *the next succeeding year, during the
94• period as aforesaid; and PROVIDED FURTHER that
in the event said Lessee shall mine any coal underlying said property before the railroad reaches the said
tract of land, as above set forth, that it shall pay for the same
on· the 25th days of January, April, July and October of the
year in which said mining was done, but the said Lessee
shall not be r~quired to do any mining under the said tract
of land herein described until the said railroad has been
constructed and ready for transportation.
ARTICLE TWO: The Lessors and the Lessee, respectively, hereby expressly reserve the right and privilege to
declare all the conditions, together with this lease in its
entirety, absolutely null and void and of no force or effect
iu 'law or in equity, UNLESS, within a period of five ( 5)
years from the date hereof there has been constructed or
und~r coustruetion iu ~ood fnith a standard gauge railroad
to be continuously used as a common carrier; then, in such
case, this lease shall remain in full force and effect during
the continuance hereof.
ARTICLE THREE: The said Lessee covenants and agrees
to furnish to the Lessors, their agents or attorneys, at or
before the dates named for the payment of the said rents or
royalties, a true and accurate statement of the amount of
coal mined, dug or carried away from the above described
premises.
ARTICLE FOUR: The Lessee fUJrther e.ovenants and
agrees to prosecute the mining· of coal from the said property to the greatest possible extent warranted by the demand for coal and coke and the supply of railroad cars available for its transportation, but the Lessee is not compelled
to mine coal or manufacture coke from this tract of land to
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the detriment of its other mining· operations upon other portions of its leasehold or property; nor is the Lessee
95* *required to mine or pay: for coal contained in any
other than the No. 3 or Pocahontas seam except as required by Article Nineteen of this lease.
ARTICLE FIVE: Except as hereinbefore provided in
Article One of this lease, the Lessee shall pay to the Lessors,
as a minimum rental or royalty under this lease, whether the
quantity of coal mined or coke manufactured for the respective years shall produce that amount or not, at least the sum
of Twelve Dollars and Fifty Cents ($12.50) per acre per annum
for each and every acre included within this lease, railroad
right-of-way excepted, said payments to be made quarterly
as above provided. for. Payment for any amount necessary
to complete the minimum rental for any one year shall be
made 011 the 25th day of ,January, of the next year, but the
Lessee, however, shall have the privilege during the next
succeeding year of mining, free from royalty, a sufficient
amount of coal over and above the amount required to yield
the minimum royalty for said year, at the rates specified
above, to reimburse it for the deficiency in any preceding year.
And it is hereby mutually agreed that the payments of minimum royalties or rentals made during the first five (5) years,
as provided for in Article One of this lease, shall be credited
on coal mined or coke mannfactured, in subsequent years, in
excess of the tonnage necessary, to equal the minimum royalty
or rental as above set forth, until the said Lessee shall have
been fully reimbursed for the total amount of royalties or
rentals so advanced; but in no case, after the railroad is completed to the said tract of land and ready for transportation,
or after the expiration of five y(lars from the date hereof (if
the said railroad is not completed before such time) shall the
minimum royalty or rental be less than Twelve Dollars and
Fifty Cents ($12.50) per acre as aforesaid until the coal in
or upon the tract of land above described, railroad right-ofway excepted, shall *have been taken out or paid for as
96• provided for in Article Twelve of this lease.
A RTI·CLE SIX: The Lessee shall keep books of account of the mining and shipment of coal and the manufacture
and shipment of coke, and the said books shall be open at all
reasonable times for the inspection of the Lessors, their agents
or attorneys, for the purpose of comparing and verifying the
accounts rendered.
ARTICLE SEVEN: The Lessee shall commence work
under this lease as hereinafter provided, and shall work and
mine the coal in the most effectual, workman-like and proper
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manner, according to the most approved and suitable methods
of modern mining, complying in every respect with the laws
now existing or hereafter passed by the State of Virginia or
of the United States, regulating the proper working of mines.
ARTICLE ~IGHT: If the Lessee on abandoning any
rooms, working or other opening, shall leave any available
coal standing, :which, in the opinion of the Mining Engineer
of the Lessors, is not necessary to be left for the proper security of the works, and the said officer shall in writing give
· the Lessee notice thereof, with directions to remove the same,
and if the said Lessee shall refuse to mine and take a-w·ay the
said coal according to the directions of the said officer for
the space of thirty (30) days after such notice, then the Lessee
shall forthwith submit the question, ,vhether the coal left
is necessary as aforesaid, to arbitrators, one to be chosen by
each of the parties hereto, and in case of disagreements,
the two thus chosen shall appoint a third, and the three thus
chosen, or a majority of them, shall determine and awarcl
whether any, and if any, how much available merchantab!e
coal has been left standing which ought to have been mined
and taken away, and unless the Lessee shall immediately mine
the said coal, it shall pay to the Lessors within thirty (30)
days· after such a.ward, the -sum of ~Ten (10) Cents
97• for every ton of twenty-two hundred and forty (2,240)
pounds of available and merchantable coal left standing,
which, according to the said arbitrators, or a majority of them,
ought to ·have been mined and taken away.
ARTICLE NINE: The Lessors, their agents, engineers
or other persons on their behalf, with thr.ir assistants, shall
have the right to enter at all reasonabJe times the said mines,
in ·order to inspect, examine, survey or measure the same,
or any part thereof, or for any other lawfnl purpose. and for
these purposes to use freely the means of access to the said
mines and works without hindrance or molestation.
ARTICLE TEN: The Lessee shall pay all taxes and assessments that may be levied or assessed against the above
described tract of land and the improvements thereon (railroad right-of-way excepted), and upon the coal mined or the
coke manufactured during the continuance of this lease, and
if any such taxes and assessments are paid by the lessors, the
Lessee shall pay to the I..ie~Rorfi the amount thereof, such
amount to be recovered, on default of prompt payment, in the
manner provided in Article Fourteen of this lease.
ARTICLE ELEVEN: The Lessee shall not sell, or know·ingly permit the sale or introduction of any intoxicating
liquors, upon the above described tract of land.
.
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ARTICLE TWELVE: The said Lessee further covenants
and binds itself to either mine or pay for all coal in said No. 3
vein or seam of coal, underlying· said tract of land, within
the period of thirty (30) years from the date of this lease,
and if the said Lessee shall not mine all of said vein or seam
of coal, underlying said tract of land, within the said thirty
(30) years, as aforesaid, it shall have the right and privilege,
after paying for said vein or seam of coal., belonging to the
Lessors: which is still in and under said tract of land, to
mine and remove the same, or any part thereof, without
further charges therefor, at any time or at such times
98* *during the continuance of this lease as it may desire.
And it is further understood and agreed between the
parties hereto that no rents or charp:~rl whatsoever, shall be
made against the Lessee, its successors or assigns, after the
expiration of the said thirty (30) years, either for.the use of
the surface of said tract of land or the coal underlying the
same; PROVIDED, however, that all payments, covenants,
etc., have been complied with in accordance with this article
as above set forth. The Lessors shall have the right at any
time to the free use of the surface of the tract hereby leased;
PROVIDED, however, that such use of the surface by the
Lessors shall not in any way interfere with the mining rights
herein granted. But it is distinctly understood and agreed
between the parties hereto, that the said Lessee, its successors
or assigns, shall have the sole and exclusive right and privilege of continuing its mining operations under any portion of
the said above.described tract of land (railroad right-of-way
excepted) after the expiration of the said thirty (30) years
from the date hereof, free from the payment of any rents or
royalties, for the full period of this lease; PROVIDED, however, that all payments, covenants, etc., have been complied
with as above stipulated.
ARTICLE THIRTEEN: It is expressly understood and
a.greed tlrnt the said Lessee, its successors or assigns, are
exempted from and released, from any claim to or demands
for damag·es to the surface or any portions or parts of said
tract of land, or other seams of coal therein, caused by or
which results from the mining operations to be conducted
under this contract of lease.
ARTICLE FOURTEEN: All rents and royalties and other
payments herein-· agreed upon, to be paid, shall be treated
as rents reserved upon contract by the Lessors, who reserve
unto themselves all the rights and remedies of landlords under
all present and future laws ~of the State·of Virginia, for
99• the collection of the same, and if any of the rents and
royalties, or other payments, shall remain unpaid for

78

Supreme Court of Appeals of Virginia

:fifteen (15) 'days after the same become due and payable as
before provided, the Lessors shall have the right to enfQrce·
the payment of the same by the remedies given.by the law to
landlords against delinquent tenants for ·the non-payment of
rent; and it is further agreed that not only the personal property shall be subject to distress as contemplated and directed
by law, but also the Lessors may enter upon the leasehold and
sell the same or any part thereof, together with the improvements thereon, for the default in the payments of the rents
and royalties as aforesaid.
ARTICLE FIFTEEN: The said Lessors w.arrant generally the property hereby leased for the terms of years hereby created.
ARTICLE SIXTEEN: All of the preceding conditions to
be kept and performed by the Lessee, and the covenants of the
Lessee to perform· the same, shall enure to the benefit of the
Lessors, their administrators or executoi's, and the Lessors
may, by proper action at law, or suit in equity, re-enter, distress, or other proper proceedings, enforce any and all of
said conditions and covenants of the Lessee to perform the
same. In case the Lessee shall fail in the performance or
observance of the terms, conditions, covenants and agreements herein contained to be performed or observed by it, or
in the use of the leased premises, contrary to the limitations
hereof, and any such failure shall continue for the period of
sixty (60) days aftf\r th~ Le::;sm·s shall have g-iveu written
notice of such default to the Lessee, then in such event, at
the election of the Lessors, the terms and leasehold interest
hereby created and all rights of the Lessee under this indenture or agreement shall forthwith cease and determine, and the
Lessors shall be entitled *to re-enter the leased
100'.. . premises and to exclude the L(lssee therefrom and to
hold the leased premiRr:s as of their former estate, any.
tl1i11g contained herein to the contrary notwithstanding. Tb<:·
remedies givon in thjs seeHon are mert~ly cumulative and
shall not deprive the Lessors of m1y of their other leg:al 01·
equitable remedies.
ARTICLE SEVENTEEN: And, whereas, on the 25th day
of May, 1904, the said Pocahontas Collieries Company, Lessee, entered into a certain agreement of lease with the Pocahontas Coal & Coke Company, et al., Lessors, and by virtue
of the said agreement of lease certain mining rights and other
priviieges are granted unto the said Lessee, to tracts of land
lying· adjacent to the tract of land herein demised, and whereas in said Agreement of lease the said Lessee agrees to mine
other veins or seams of coal supposed to underlie certain
portions of said leased property, in addition to its specific
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obligation and agreement to mine the said No. 3 or Poca:-:
hontas vein or seam of coal, provided that certain favorable
conditions therein expressed are found to exist in connection
with such other veins or seams of coal; now, therefore, it is
mutually agreed and understood that in addition to mining
the coal from the No. 3 or Pocahontas vein or seam of co~l,
underlying the said above described tract o·f land, as hereinbefore agreed upon, the said Lessee, its successors or assigns
hereby agree that if any other veins or seams of coal are
mined by the said Lessee under the said agreement of May
25th, 1904, under any tract of land leased under said agreement, and being adjacent or contiguous to the said tract of
land herein demised, and such veins or seains of coal are
found to underlie the said tract of land herein leased, eq1=1al
conditions and circumstances existing, then in such case, the
said Lessee shall mine, during the term 9f this lease such
seam or seams of coal underlying the above described tract of
land (railroad right-of-way excepted) as *may be mined
101 * by the said Lessee under said agreement of lease of
May 25th, 1904, and pay for the same at the same rate
of royalty per ton as hereinbef01·e mentioned in Article One
of this lease.
ARTICLE EIGHTEEN: And, whereas, the Lessors are
the part owners of a tract of fifty-four (54) acres of land
lying near to the property hereby demised, which was granted
by the Commonwealth of Virginia to John W. Taylor by
· Patent dated the 1st day of October, 1850, and the said male
Lessor is the controller of the. other interests therein, and
whereas, the said male Lessor will in the near future be
legally empowered and authorized by all parties interested
in the said fifty-four (54) acres to convey the same by lease
or otherwise; NOW, THEREFORE, it is hereby mutually
agreed and made one of the conditions of this instrument that
when the said Lessors and those claiming under them shall
have perfected their title to said tract of land as aforesaid
that the same shall be leased by them to the said Lessee herein upon the Ra.me terms and conditions contained in this lease.
The said fifty-four ( 54) acres of land is described in said
Patent to said Taylor as lying on the dividing ridge between
Laurel Fork of Bluestone and Tug waters, formerly in Tazewell County, Virginia, now partly in said Tazewell County
and partly in McDowell County, West Virginia.
IN TESTIMONY WHEREOF, the-said parties of the first
part, Lessors, have signed their names to this lease and affixed
their seals, and the said Pocahontas Collieries Company, Lessee, has caused this lease to be signed by its President and
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its corporate seal to be affixed, and attested by its Secretary.
Executed in duplicate.

102"

J. T. FRAZIER,
(Seal)
MARIA V. FRAZIER,
(Seal)
*POCAHONTAS COLLIER.JES COMPANY,
By CHA~. S. THORNE.

POCAHONTASCOLLIERIES COMP ANY,
FORMERLY NAMED SOUTHW.EST
IMPROVEMENT CO.,
CHARTERED MARCH 9, 1880.
Attest:

E. E. BOISSEVAIN,
Secretary.
103'*

*C. C. Frazier, et al., v. Pocahontas Fuel Company,

Inc.
To Counsel :
On the issues involved in this case I have reached these conclusions:
That the defendant is not entitled to credit for the minimum
royalties paid by it during the thirty-year period of the lease.
Article 5 of the lease provides that after the fifth year
of the lease ( since no railroad has been built), the lessee shall
pay a minimum royalty of $1~.50 per acre per annum, whether
the coal mined shall produce that much or not, but shall have
the privilege, during the next succeeding year, of mining free
from royalty enough coal above the quantity required to produce the minimum, to reimburse it for the overpayment the
preceding year. And in no case, after said five years, shal1
the minimum royalty be less than the $12.50 per acre until
the coal "shall have been taken out or paid for as provided
for in Article Twelve of this lease''.
By Article 12 of the lease the lessee covenants to either
mine or pay for the coal within thirty years, and if it shall
not mine it within thirty years, it shall have the right, after
paying for the coal "still in and under said tract of land",
to mine it without further payment at any time during the
remaining 70 years of the lease.
The contract must, of course, be construed as a whole, and
its meaning and purpose he gathered from all its provisions.
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The lease was for 100 years, but the lessee was not to have
that time for payment. The lessors wanted the mining done
with diligence; the quicker the mining· the more valuable the
contract to them. $1,000 paid them the first year of the lease
would be worth nearly three times as much as the same
104* $1,000 paid them the thirtieth year *of the lease. Bo,
in Article 4, the lessee ag-reed to prosecute the mining
to the greatest possible extent warranted by the demand and
by the supply of railroad cars. This was in order that the
lessors might receive their money as soon as possible. But
the lessee had other mining to do, and this provision, unrestricted, might cause a sacrifice of other interests. It protected itself from this result by providing it did not have to
mine this coal to the detriment of its other operations.
But to contrive a reasonable medium between these two
provisions, and to insure at least a reasonable yearly mining, or a reasonable yearly payment in lieu of mining, the
lessee contracted to pay a minimum amount each year,
whether that much, or any, coal was mined. And then to
cover eventualities, and to provide measurably against such
payment being a loss to the lessee, the lessee ,yas given the
following year to- recoup, and in that year to mine enoug·h coal
without charge to make up for what it had paid and had not
mined the preceding year. But this right to recoup was expressly limited to one year. The lessee was not allowed to
mine little or not at all for 5 years, or 10 years, or 20 years,
and then, when it suited, to concentrate its mining over a
short period to produce a high tonnag·e, and then to apply the
previous payments to discharge the tonnage royalty. Such
was what the parties expressly contracted against. That sort
of action would defeat the very thing the lessors were protecting against. By that method the provision for expeditious
mining· would amount to little, because there would be no penalty, other than a small interest loss, against the lessee's mining only at periods of high profit. The minimum royalty provision was a safeguard against that. The lessee could take
that course, but if it did, the minimum royalty operated as a
sort of liquidated damage to compensate for the les105* see 's failure to comply with its *agreement to mine diligently. It was not necessarily a lack of diligence to
fail to mine up to the minimum royalty for one year, so in
the succeeding· year the lessee could recoup for that. But
not afterwards. If it chose thereafter not to be diligent in
mining, it lost this right to recoup, and the lessors could keep
what it had paid, without accounting· therefor. This is the
plain language of the contract.
It seems reasonably plain, too, that the contract does not
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permit the lessee to accomplish, by mining not at all, what
it could not do if it mined only a little. It is clear under the
contract that if the lessee had paid minimum royalties for 25
vears without mining, and had then mined all the coal in the
i·emaining five years, it could have no credit for the minimum
royalties paid during the preceding hventy-four years, other
than those paid for the first five years under Article 1. That
is the language of the lease.
Having come down throug·h the 30th year of the lease without mining any, the lessee must take the other option that it
bound itself to perform, which is to pay for the coal still in
the ground. On this point, the contract says the lessee, if it
has not mined all the coal, must pay for what is left, and
that it shall have the right, after paying for the coal "which
is still in and under said tract -of land'', to mine and remove
it without any further charge, at any time during the ensui~g· 70 years.
During these 70 years it has the exclusive right to use the
surface of. the land, the stone, sand and water thereon, to
such extent as may be necessary to mine this coal or any other
coal of the lessee, and to erect buildings and structures for
these purposes; and it has the further exclusive right, for
these 70 years, to pass through and under this tract,
106* to haul coal and *anything· else it may desire from this
or any other land it may own, without any charge..
When these rights and privileges are considered, along with
the delay experienced by the lessors in the receipt of the
money _that diligent mining would have brought them years
ago, it seems not unreasonable to suppose that the parties
meant to contract in the manner the language they used appears to mean.
Certainly the contract says that if the lessee mines the
coal, it is limited to one year to be reimbursed for overpayment the preceding year. If it doesn't mine enough in that
succeeding year to be reimbursed, that overpayment is forever lost. As further showing this to be the intention of the
parties, is the provision with respect to the royalties for the
first five years. It was recognized that no mining· would be
done during this period of waiting for a railroad, and therefore the lessee could recoup for this five year payment bv
mining over the minimum at any time in the subsequent year's
of the mining period, that is, 30 yea rs. But by the terms of
the contract this right of recoupment is made to depend upon
mining the coal, because there is no provision for the lessee
to have this credit except by having- it credited on coal mined
_
.
in subsequent years.
The coYenant of the lessee is either to mine or pay for the
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coal. It can have credit for minimum royalties only by mining·, because that is the language of tp.e contract. If it does
not mine it can pay for what is still in the ground and then
remove it without further charge. But it cannot pay for it
by crediting the minimum royalties paid in former years, because the payment of those royalties was for the protection
of the lessors against no mining, and the lessee has used up
that credit by not mining. The lessee ·not having mined, it
cannot avail itself of this credit, which by the terms of
107* the lease was available to it only in the •e·vent it mined
sufficient coal in a definite time to absorb it. Its position should not be better by delaying than by being ·diligent,
and the contract cannot, in my opinion, be properly so construed. I have not overlooked the argument in the briefs about
whether the contract here is a lease or a sale of the coal in
place. I think that in. the light of the authorities and of the
lang·uag·e of the instrument it is a lease and not a sale; but
I do not ~ee that it makes any difference in the result whether
it be held a lease or a sale. In either event it is to be construed according· to its terms and its provisions are to be
given effect, and its meaning is to be derived from its words
and not from its name.
(Inapplicable part of the opinion is here omitted.)
A. C. BUCH.A.NAN, Judge.
Tazewell, Va., April 3, 1936.

RECORD
VIRGINIA:
In the Circuit Court for the County of Tazewell.
Hettie G. Smith, Complainant,
V.·

W.R. Graham and R.. K. ·Crockett, Administrators of J.M.
Smith, Deceased, et al., Defendants.
BILL IiN CHA.NOERY..

To the Honorable A. C. Buchanan, Judge· of the Circuit Court
.
of Tazewell County, Virginia:
The bill of your Complainant, Hettie G. Smith, would respectfully represent as follows :
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FIRST.

That she is now a resident of the Town of Bedford, in the
County of Bedford, Virginia; that prior to the 29th day of
October, 1929, and for many years, she was a resident of t~1e
Town of Bluefield-formerly Graham-Tazewell County, Virginia.
SECOND.
That on the 6th day of September, 1911, in the said Town
of Bedford, Virginia, she was married to ,J. M. Smith, then a
resident of the Town of Graham; and that following the said
marriage, she, with her husband, came to the Town of Graham, where they resided continuously until the death of the
said J.M. Smith 011 or about the 12th day of April, 1929; and
that shortly after the death of the said J. l\L Smith, yom·
complainant returned to her former home at Bedford, Virginia, where she since has resided.
THIRD.
That at the time of her marriage to the said J. l\L Smith,
he was, and had been for a number of years, a widower; that
no child was born to your Complainant 011 account of said
marriage, but that her husband had four children by his
former wife, to-wit: Thomas T. Smith; Mae S. Graham, wife
of vV. R. Graham; Pearl ·Cecil, wife of
Cecil; and
Charles B. Smith, all of which children survived
page 2 ~ the said J.M. Smith, and all of whom were over the
age of twenty-one years.
FOURTH.
That on or about the 1st day of May, 1929, on the motion
of your ·Complainant, W. R. Graham and R. K. Crockett were
appointed Administrators of the Estate of the said J. l\L
Smith, he having died intestate; and the said vV. R. Graham
and R. K. Crockett qualified as such Administrators, and
gave bond before the Clerk of the Circuit Court of Tazewell
County, Virginia, in the sum of $1,500.00, with T. C. Bowen,
of Tazewell, Virginia, as their surety, and letters of administration were issued to them.
A certified copy of the order appointing said Administrators is he_rewith filed and made a part of this bill, marked
"Exhibit, Order Appointing Administrators".
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FIFTH.
That your Complainant, and Thomas rr. Smith,· Mae S.
Graham, Pearl Cecil and Charles B. Smith, were the sole distributees and heirs at law of the said J. M. Smith; that at the
time of his death, the said .J. M. Smith owed very-few debts,
if any, on his own account, but that he was accommodation
endorser on a note then held by Bank of Bramwell, Bramwell, West Virginia., for the sum of $8,500.00, executed by
Thomas T. Smith. Said note became due on the 15th day of
April, 1929, or three days after the death of the said J. M.
Smith, and afterwards, on or about the 14th day of September, 1931, the said Bank of Bramwell obtained a judgment
on said note, in --the Circuit Court of Tazewell County, Virginia, against the said Thomas T. Smith and against the said
W .. R. Graham and R. K. Crockett, Administrators of the said
J.M. .Smith. An execution issued on said judgment, but was
duly returned ''No Property Found'', and was docketed in
the Clerk's Office of this Court. ,vhat has been paid on said
judgment by the said Thomas T. Smith, or by the Administrators of J. M. Smith, your complainant is not advised, but
she is advised that all the other indebtedness of said estate,
·burial expenses, etc., has all been paid by said Administrators, and she so charges in this, her bill; and charges
page 3 ~ that the said judgment of the Bank of Bramwell,
·upon which the said Thomas T. Smith is primarily
liable, is the only indebtedness of said estate remaining unpaid.
An abstract of said judgment is herewith filed and made a
part of thi~ bill, marked '' Exhibit Abstract of J udgn1ent ".
SIXTH.
That the, said J. l\L Smith, at the time of his death, was
the owner of considerable real estate and personal property,
in Tazewell County, Virginia, and perhaps elsewhere, but just
. what real estate he owned-other than his residence property
in the Town of Bluefield, Virginia, your complainant does not
definitely know, but she here charges that he was the owner
of other real estate in Tazewell County, Virginia, and elsewhere; that prior to June 15, 1906, the said J. l\f. Smith was
the owner of certain coal lands,. and interests in coal lands
lying principally in Tazewell County, Virginia, with some
portions thereof lying in l\foDowell County, West Virginia,
and was the owner of certain coal seams and other minerals
in and underlying the same, which had not then been leased
opened or worked, so far as your complainant knows.
'
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That one of such tracts of land, containing, or purporting
to contain, 353.79 acres, was owned jointly by the said J. :M.
Smith, J. C. Smith and Amanda Smith, his wife, Rebecca
Freeman (Sims), C. M. Graham, and the widow and heirs at
Ia ,v of Walter l\L Sanders, Deceased, the said J. M. Smith
owning a one-third undivided interest therein; that on the
15th day of June, 1906, the said J. M. Smith, then a widower,
and the said J. C. Smith and .Amanda Smith, his wife, Rebecca Freeman, C. IvI. Graham, and Vicie A. Burgess, Guardian, etc., for Allene G. Sanders, I. M. Sanders, Sallie Sanders, "\Valter Sanders and Randolph Sanders, heirs at law of
W. M. Sanders, Deceased, by contract in writing· dated the
15th day of June, 1906, and recorded in the Clerk's Office of
Tazewell County, Virg·inia, in Deed Book 66,,page 488, leased
unto the Pocahontas Collieries Company, a Virginia Corporation, for the considerations therein mentioned, and
pag·e 4 ~ subject to the performance of the terms, covenants
and stipulations therein set forth to be performed
and observed by the said Lessee, and for the period of one
hundred ( 100) years from the date thereof, "the sole and exclusive privilege of mining coal and manufacturing coke from
the veins or seams of coal in, upon and under'' said tract of
land, stated therein as containing- 353.79 acres, more or less·
"situate lying and being principally in the County of Tazewell, State of Virginia, on the waters of Laurel Creek of
Bluestone River". The said contract of lease provides that
''within three months after the date hereof the said tract of
land, or so much thereof as may be necessary, shall be surveyed at the costs of the lessee, to define and describe accurately the boundary and area of the land to be included
in this lease, and the description thereof by such survey, shall
be set forth in an instrument of writing· to be made supplemental hereto and executed as soon as practicable after such
survey is completed''.
That Article Sixteen of said contract provides "It is understood and agreed that as a. pa.rt of the terms and conditions of this lease the said lessors will convey by deed to
this Jessee, all of the surface a.long Laurel Creek and the fork
thereof to au elevation of ten feet above the out-crop of the
upper Smith Vein of coal, on both sides of same, the description of the surface to be determined by survey, and the conveyance gf the same within three mouths from the date hereof,
the title thereof to be held by the lessee, or its successors or
assigns free of all charges".
That in pursuance of the provisions of said contract for
such surveys, surveys thereof were made by the said Lessee,
and by a deed made December 10, 1909, and recorded in said
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Clerk's Office in Deed Book 72, page 84, J. M. Smith, J. C.
Smith and Amanda Smith, his wife, Rebecca Freeman and
C. l\L Graham, conveyed to Pocahontas Consolidated Collieries Company, foe., a Virginia Corporation, and which had
succeeded to the title of '' all the property, rights, privileges,
and appurtenances, which were vested in and conpage 5 ~ f erred upon the said Pocahontas Collieries Company by the terms, covenants and stipulations of
said contract of lease" of June 15, 1906, made between J. M.
.Smlth, and others, and Pocal1ontas Collieries Company, Inc.,
the said surface ; and in said deed the acreag·e of said tract
of land is shown to be 335.49 acres, and the acreage of said
surface to be conveyed as provided i:ri said Article Sixteen,
is shown to be 243.14 acres.
A copy of said lease of June 15, 1906, is herewith filed and
made a part of this bill, as if set out herein in extmiso, marked
"Exhibit First Lease".
A copy of said deed of December 10, 1909, is herewith filed
and made a part of this bill, as .if set out herein in extenso,
marked ''Exhibit Deed''.
In addition to the above tract, the said J. M. Smith owned
a one-half undivided interest in and to two certain tracts of
coal land, situate on the Waters of Laurel Creek of Bluestone River, in Tazewell County, Virginia, one tract consisting of 38.40 acres, and the other tract containing 70.06 acres,
which said two tracts of land the said J. l\L Smith and Hettie G. Smith, his wife (Your Complainant) by lease of March
23, 1918, and recorded in said Clerk's Office in Deed Book 84,
at page 329, leased to Pocahontas Fuel Company, Inc., for
the period of one hundred (100) years ''the exclusive privilege
of mining· coal and manufacturing· coke'' on said two tracts
of land, from his one-half undivided interest therein, under
the terms and conditions specifically set forth therein.
A copy of said contract of lease is filed herewith and made
a part of this bill, as if set forth herein in extenso, marked
'' Exhibit, Second Lease''.
·
That on the same date, to-wit: the said 23d day of March,
1918, by deed recorded in said ,Clerk's Office in Deed Book
84, page 327, the said J. M. Smith and Hettie G. Smith, his
wife, (Your Complainant) conveyed to Pocahontas Coal &
Coke Company, a Corporation, the one-half undivided interest of the said J. l\f.. Smith in and to the said two
pag·e 6 ~ tracts of land, but said deed provided '' this deed,
however, is made subject to that certain contract
of lease, bearing· even date herewith, and intended to be recorded, between John :M:. Smith and Hettie G. Smith, his wife,
as Lessors, and Pocahontas Fuel Company, Inc., as Lessee,
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ete. ", and which is the lease last above referred to. By the
deed above, the Pocahontas Coal and Coke ·Company, Inc.,
became the owner of the surface of said two tracts of land,
subject however to the lease to Pocahontas Fuel Company.
The rig·hts of the said ,J. l\L Smith under said lease to Pocahontas Fuel Company was not otherwise affected by said deed
of conveyance.
A copy of sajd deed of conveyance is herewith filed as a
part of this bill, as if set forth herein in extenso, marked
"Exhibit Second Deed".
SEVENTH.
That all of said contracts of lease enumerated under
"Sixth'' hereof, are now owned and held by Pocahontas Fuel
.Company, Inc., as successor to Pocahontas Consolidated Collieries Company, Inc., which said Pocahontas Consolidated Collieries Company, Inc., was the successor to Pocahontas Collieries Company, a Corporation; and by which,.
the said Pocahontas Fuel Company succeeded to all of the
rights and privileges of the Lessee named in said contract of
lease of June 15, 1906, ancl assumed all of the conditions and
liabilities thereunder.
EIGHTH.
That under Article Twelve of the said Contract of lease
of June °15, 1906, it is provided:
'' The Lessee further covenants and binds itself to either
mine or pay for all coal in said Pocahontas· No. 3 vein and
in said upper Smith vein of coal, underlying said tract of
353.79 acres of land, within the period of thirty (30) years
from the date of this lease, and if the said Lessee shall not
mine all of said vein or seam of coal, underlying said tract
of 353.79 acres of land, within the said thirty (30) years,
as aforesaid, it shall have the right and privilege, after paying
for said two veins of coal, belonging to the Lessors, which is
still in and under said tract of 353. 79 acres of land, to mine
and remove the same, or any part thereof, without further
charges the refor, at any time or during sucb times during tbe
continuance of this lease, as it may desire. And it is fmther
.
understood and agreed between the parties hereto,.
pag·e 7 ~ tl1at no rents or charges whatsoever shall be made
·
against the Lessee, its successors or assigns, after
the expiration of the said thirty (30) years, either for the use
of the surface of sai'd tract of land, or the coal in said two
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veins of coal underlying the same; PROVIDED, however, that
all payments, covenants, etc.; have been complied with in accordance with this article, as above set forth. It is distinctly
understood and agreed between the parties hereto, that the
said Lessee, its successors or assigns, shall have the sole and
exclusive right and J?rivilege of continuing its mining operations under any portion of the above described tract of 353.7!1
·acres of land, after the expiration of the said thirty (30)
years from the date hereof, free from the payment of any
rents or royalties, for the full period of this lease; PROVIDED, however, that all payments, covenants, etc., have
been complied with as above stipulated, except as provided
in Article Thirteen.''
By the above it will appear that on the 15th day of June,
1936, there will be due and payable the balance of the royalties for all of the coal embraced in Pocahontas No. 3 vein,
·and the upper Smith vein of coal, underlying the said tract
of 353.79 acres (335.49 acres by later survey), regardless of
whether or not the coal has been mined therefrom, after
crediting the Lessee with the royalties for all coal mined therefrom theretofore actually paid (under the terms and conditions of. said lease, from the date thereof) to the said J. M.
Smith, and to his Administrators.
NINTH.
That the contract of lease of March 23, 1918, from J. l\f.
Smith and wife to Pocahontas Fuel Company, covering the
interest of J. l\I. Smith in the two smaller tracts of land, contains practically the same provision with respect to payment
of royalties, as is contained in the said contract of June 15,
1906, and quoted above under ''Eighth'' hereof; that the
.minimum royalties provided therein were paid to the said
J. l\L Smith for some time, and until a suit was instituted
in the Circuit Court of Tazewell County, Virginia, by Rebecca W. DiUion, et al., against Pocahontas Fuel Company,
et al., in which suit the title to said two tracts of land of 38.40
and 70.06 acres, respectively, booame involved, the complainants in said suit claiming the said land, and seeking to remove as a cloud upon their title the convevances
page 8 ~ of the same made by ,J. l\L Smith and wife to the defendants named in the suit. Upon the institution
of said suit the royalty payments ceased. The said suit was
decided in favor of the complainants as to the title to the
70.06 acres tract, but the title to the said 38.40-acre tract was
confirmed in the said Pocahontas Fuel Company and the said
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Pocahontas Coal & Coke Company, under the contract of lease
and deed from J. M. Smith and wife, the said case having
been carried to the Supreme Court of Appeals of Virginia,
whic.h confirmed the decree of the lower Court. Therefore,
the Estate of J. M. Smith is now due from Pocahontas Fuel
Company the minimum royalties provided for in said contract
of lease from the date thereof-March 23, 1918,-subject,
however, to a credit for the minimum royalties heretofore
paid J. J\'L Smith on his interest in both of said tracts of land;
and will continue to accrue on his interest in the 38.40 acres
tract until the expiration of thirty years from March 23, 1918,
when the rovalties for all the coal in Pocahontas No. 3 vein
and the upper Smith vein underlying· the same, will be due
and payable,. as provided therein.
TENTH.
That the royalties provided for in both of said contracts
of lease herein referred to, as to the amount thereof, and as
to time of payment, are fully set forth and provided for in
said contracts of lease, copies of both of which are filed with
this bill.
ELEVENTH.
That your Complainant is not advised of the amount of
the minimum royalties that have been paid by the Lessee to
the -said J. l\L Smith during his lifetime, nor to his Administrators since his death; nor what amount of said coal has
been mined from Pocahontas .N.o. 3 vein and the upper Smith
vein, which were to be mined and/or paid for within thirty
years from the respective dates of the contracts of lease, under the terms thereof, or whether or not any coal has been
mined from any other vein or veins, seam or seams of coal
underlying· said tracts of land, but Your Complainant is advised and so charges that the .said Lessee, during
the lifetime of the said J. M. ,Smith, and/or since
page 9 ~ his death, has opened up one or more of said veins
~
of coal, by driving entries therein, and removing
the coal therefrom, but whether or not said Lessee has accounted to the said J. M. Smith, or to the said Administrators of the said J. M. Smith, tl~erefor, your complainant cannot state.
TWELFTH.
That on the 3rd day of February, 1934, Mae S. Graham,
one of the heirs and distributees of the said J. M. Smith, de-
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parted this life, intestate, leaving surviving her, W. R. Graham, her husband, and W. R. Graham, Jr., a son over the
age of twenty-one years, as her sole heirs and distributees.
THIRTEENTH.
0

That as the widow of the said J. M. Smith; Deceased, and
as as a distributee of his estate, your Complainant is entitled, First: To have assigned to her, for her lifetime, a
one-third interest in all of the real estate owned by the said
J. M. Smith at the time of his death, including tpe dwelling
house, and if said interest cannot be assigned to her i:ri kind,
that she is entitled to have and receive the cash value·thereof,
under the statute, from a sale of said real estate, and Second:
_To have paid to her one-third of the surplus of the personal
estate of the said J. M. Smith, remaining after the payment
of his debts, funeral expenses, and costs of administration;
and that the royalties accrued and to accrue, and paid or to
be paid under the contracts of lease hereinbefore set forth,
constitute personal assets of said estate, of which your Complainant is entitled" to one-third of the surplus thereof, as
above stated.
FOURTE.ENTH.
Your Complainant would further represent, and here
cl1arges, that the judgment of Bank of Br~well v. Thomas
T. Smith, and the Estate of J. M. Smith, hereinbefore mentioned, is a first and prior lien on the interest. of the said
Thomas T. Smith in the Estate of J. M. Smith, and the interest of the said Thomas T. Smith in said Estate, as an heir
and distributee thereof, should first be applied in
, page 10 ~ satisfaction of the said judgment before the interest of any other heir or distributee of said estate
can be charged therewith.
FIFTEENTH.
That on the 23rd day of February, 1931, the said Thomas
T. -Smith and wife conveyed a11 of the interest, right" and title
of the said Thomas T. Smith in and to the Estate of J. M.
Smith, Deceased, to C. M. Feil and R. S. Kime, Trustees,
by deed of trust of February 23d, 1931, and recorded August
3d, 1931, in the Clerk's Office of this Court in Deed Book
117, page 227. This conveyance was made to indemnify and
secure Charles B. Smith as an accommodation payee-endorser
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of two certain notes, one in the sum of $2,450.00, dated February 12, 1931, and payable thirty days after date, and the
other for $950.00, dated February 20, 193I, and due thirty
days after date, both notes made by T. T. ,Smith, payable to
C. B. Smith and by him endorsed, and held by The Clark National Bank of North° Fork, ,vest Virgfoia; that at the time
of the executio11 of the said deed of trust the said Charles
B. Smith, also au heir and distributee of the said J. l\L Smith,
deceased, wa$ ~ fully advised of the note of the said T. T.
Smith, endorsed by J. :M. Smith, and held by Bank of Bramwell, and on which note a judgment was· obtained, as set forth
under ":b-,ifth" hereof, and that while the said deed of trust
was recorded prior to the elate of the said judgment, that the
lien of said deed of trust is subordinate to the lien of said
judgment in favor of Bank of Bramwell, to the extent of
the principal, interest, and costs of said judgment; and said
judgment should be paid from the said interest of the said
T. T. Smith before anything is paid under the provisions of
the said deed of trust.
SIXTE,ENTH.
Your Complainant would further represent that she is advised,. and so charges, that until her dower has been assigned
to her, or the cash value thereof paid to her, as
page 11 ~ the case may be, that she is entitled to use,. hold,
occupy, and enjoy the dwelling house and curtilage
of said estate, situate in the Town of Bluefield, in this county,
free of charge and free from the payment of taxes or repairs
or upkeep; that she is entitled to have the judgment of the
Bank of Bramwell paid by the said Thomas T. Smith, the
maker of the note on which said judgement was rendered, and
his interest in the said estate of J. M. Smith first subjected
to the payment thereof, in order to release unto your complainant, and to the other distributees of said estate, their
distributive shares of the said royalties, payable and to accrue, that-except for said judgment-would be payable to
them, so that they can receive and enjoy the same, without
awaiting the expiration of the said lease contracts, and the
final settlement with the said Lessees under the terms thereof;
and to have paid to your said Complainant, on account of her
distributive share in said estate such sum, or sums, of monev
paid on said debts hy the said J. l\L Smith, and on said judgement by the said Administrators, that-except for said debt
and said judgement-would have been due to your complainant on her distributive share in said estate, with interest from
the dates of any such payments.
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SEVENTEENTH.
Your Complainant further represents, and so cp.arges that
there is now in the hands of the said Administrators, undistributed funds collected by them on royalties under said contracts of lease, and that there is a co11siderable sum already
accrued to said estate under said contracts of lease, which
has not yet been paid by the said Lessee to the said adminis-·
trators.

EIGHTEENTH.
Your complainant would further represent, and here charges,
that said Bank of Bramwell has made no effort to collect its
said judgement from the said Thomas T. Smith, nor from the
Estate of J. :M. Smith, Deceased; that it did not proceed to
obtain a judgement on its said debt, against the
page 12 ~ said Thomas T. Smith and against said Estate,
until after the expiration of more than two years
from the date of death of the said J. M. Smith, and not then
until the said Administrators, acting under order of this
Court at the instance of your Complainant, gave notice under Section 5774 of the Code of Virginia, to said Bank of
Bramwell, to enter suit for said purpose. Nor has said Bank
of Bramwell, since the rendering of said judgment, received
from or demanded of the said Administrators any payment
upon said judgement; nor has the said Bank of Bramwell demanded of said Administrators that the money collected on
account of said royalties then in their hands, and which have
been, or should have been since collected by them from said
Lessee, be applfod to the payment of said judgement, but
said Bank contented itself, so your Complainant is advised,
by notifying the said Administrators to hold said funds. Your
Complainant is advised, therefore, that all interest on said
funds, by reason of the actions of said Bank of Bramwell, lost
to said estate should be charg·ed to said Bank of Bramwell
and credited on its said judgement against Thomas T. Smith
and said Estate.
In consideration whereof, and forasmuch as your Complainant is remediless save in a court of equity, where such matters are alone cognizable, she prays as follows : That W. R.
Graham and R. K. Crockett, Administrators of the Estate of
J. M. Smith, Deceased; Thomas T. Smith; Charles B. :Smith;
Pearl Smith Cecil; W.R. Graham; W. R.. Graham, Jr.; Pocahontas Fuel Company, Incorporated; Charles Smith, Henry
Smith, Louisa Smith ( Married name unknown), Children and
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heirs at law of J. C. Smith and Amanda Smith, Deceased;
Rebecca Freeman ·Sims; Mrs. Gray Tarter Hurt, Devisee
and Legatee of C. M. Graham, Deceased; Vicie A. Burgess;
Allene Sanders Worrell; I. M. Sanders; Sallie M. :Sanders;
Walter l\L Sanders; Charles Randolph Sanders; Bank of
Bramwell, a Corporation; Pocahontas Coal and Coke Company, a Corporation; C. :M. Feil and R. S. Kime, Trustees,
may be made parties defendant to this bill, and may be required to answer the same, but not on oath, answer under
oath being expressly waived; that the dower rights
pag·e 13 ~ of the Complainant in the E.state of J. M. Smith,
Deceased, be ascertained, established, and assigned
to her, either in kind or the computed value thereof paid to
her if desired by her and deemed proper; to discover and
determine the personal assets of the Estate of J. M. Smitb,
Deceased, and of what the same consists; to determine the
amount of royalties that have accrued to said estate by virtue of the contracts of lease set forth in this bill, what amount
of said royalties, if any, had been paid by the Lessee prior
to the death of the said J. :M. Smith, and what amount has
been paid to his Administrators, if any, since the death of
the said J. l\L Smith, and the amount of said royalties now
due and unpaid, if any, and the amount of royalties yet to
accrue, and payable within and at the expiration of thirty.
years, as provided in said contracts of lease, and when the
same will become due and payable; to ascertain the indebtedness of the Estate of J. M. Smith, what indebtedness has been
paid by the Administrators, and what indebtedness, if any,
remains unpaid; to ascertain and determine what, if any, of
the indebtedness of said estate is properly and primarily
chargeable to any one distributee of said estate; to have the
judgement of Bank of Bramwell, mentioned and described
in this bill, determined· and adjudged to be a first and direct
obligation of the defendant Thomas T. Smith, and a prior
lien against his distributive share in said estate and against
his interest in the real estate, and to have his interest in said
estate applied to the payment thereof by sale or otherwise, as
to the Court may seem proper; to take and settle the accounts
of the Administrators of J. M. :Smith, Deceased, and to direct the application of the funds, if any be found in their
hands; that the said estate, both real and personal, be administered by this Court in this proceeding and proper distribution and division thereof be made among the distributees
and heirs at law of the said decedent; to construe said contracts of lease and to determine the amount of coal tonnage
mined and to be mined and/or to be paid for within the thirty-
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year period, under the tetms and conditio·ns of said
pag·e 14 } contracts of lease, described and set up in this bill;
to determine the clistributees and the interest of
each thereof in the surplus assets of said estate; that a reasonable and proper fee may be allowed by the Court to Counsel for your Complainant for legal services, and expenses,
rendered and to be rendered in the prosecution of this suit,
to be paid out of the funds of said estate, or out of the recoveries of any and all of the defendants whose interests are
affected and benefi.tted by the prosecution of this suit; that
the Court will fix said fees and direct payment of· the same
out of the funds to arise in this cause, as it may deem proper,
and in such a manner that the burden shall fall equally on
all of the parties benefi.tted hereby; and your complainant
prays for all other, further and general relief ~hich the nature
of tbe cause may demand, and which to equity may seem meet;
and as in duty bound, she will ever pray, etc.
Respect£ ully submitted,

HETTIE G. SMITH,
By Counsel.

SEXTON & SEXTON,
Attorneys, P. Q.
page 15}

'' EXHIBIT FIRST LEASE.''

This contract of lease made and entered into this the Fif..
teenth day of June, 1906, between J. M. Smith, of Tazewell
County, Virginia, J. C. Smith and his wife, Amanda Smith,
of Sacramento County, California, Rebecca Freeman, of Bourbon County, Kentucky, C. M. Graham, of Tazewell County,
Virginia, and Vicie Sanders, Guardian for Alli ca G. Sanders,
I. M. Sanders, .Sallie Sanders, Walter Sanders and Randolph
Sanders, heirs-at-law of W. M. Sanders, deceased, of Tazewell County, Virginia, parties of the fiyst part hereinafter
called the "Lessors'.', and the Pocahontas Collieries Company, a corporation organized and existing under and by virtue of the laws of the State of Virginia, partv of the second
part, hereinafter called ''Lessee'';
"'

vVITN]JSSE.TH: That the said Lessors, in consideration
of the sum of five ($5.00) Dollars, the receipt whereof is
hereby acknowledged, and the performance of the terms, conditions, covenants and stipulations hereinafter set forth to
be performed and observed by the Lessee, do let and lease
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to the said party of the second part, Lessee, for the period
of one hw1dred (100) years from the date hereof, the sole and
exclusive privilege of mining coal and manufacturing coke
from the veins or seams of coal in, upon and under all that
certain tract, piece or parcel of land, containing 353.79 acres,
more or less, situate lying and being principally in the county
of Tazewell, State of Virginia, on the waters of Laurel Creek,
of Blueston~. River, and bounded and described as follows:
Bounded on the east and north by the Elisha J ohnson 1
Thomas Leece; James B. Hayes and John G. McDonald tracts
of land, on the west by the Dinwiddie & Fudge tract ( all of
the . above mentioned lands now being owned by the Pocahontas Coal and Coke Company), and on the south by the
lands belonging to the estate of w·. T. Harrisson, deceased,
containing about 353. 79 acres.
page 16 }

Within three months after the date hereof, the
said tract of land, or so mueh thereof as may be
necessary, ~hall be surveyed at the cost of the Lessee, to define and describe accurately the boundary and area of the
land to be included in this lease, and the description thereof
by .such survey shall set forth in an instrument in writing
to be made supplemental hereto and executed as soon as prac.:.
ticable after such survey is completed.
The said Lessors do demise, let and lease as an incident of
and part of the consideration of this lease, to the said Lessee,.
its successors and assigns, for a period of one hundred (100)
years from the date hereof, the exclusive and sole right and
privilege of using all or so much of the surface of the above
described tract of · 1and, and the stone, sand, water and all
other material thereon, including all timber, as may be necessary for the operations under this lease, or other leases or
tracts of land owned or controlled by the said Lessee, its successors and assigns, including· the right to erect and maintain
buildings or any other improvements thereon.
It is understood and ag-reed that, as a part of the terms
and conditions of_ this lease, the said Lessor will convey by
deed to the Lessee, all the surface along Laurel Creek, and
the fork thereof, to an elevation of ten feet, above the out.:.
crop of the upper Smith veiu of coal on both sides of same,
the description of the surface to be determined by survey,
and the conveyance· of same to be made within three months
from the date hereof, the title thereto to be held by the Lessee, or its successors or assigns, free from all charges, PROVIDED the said Lessee shall determine to locate a plant for
mining coal thereon, also that a right-of-way shall be re-
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served over the said surface to the Lessors as an
pag·e 17 ~ outlet from the residue of the surface of said tract
of 353.79 acres of land for future use. And the
said Lessors do grant and convey, also, as an incident of
and part of the consideration of this lease, to the said Lessee,
its successors and assigns, for a period of one hundred (1.00)
years from the date hereof, the sole and exclusive right and
privilege of passing through and under, and hauling, conveying or otherwise transporting- through and under the said
. tracts of land the coal, minerals, timber, sand or anything
it may desire to haul, convey or otherwise transport from this
or any other land, adjacent, or otherwise, now owned, leased
or controlled by the said Lessee, its successors or assigns,
free from any charges the refor on the part of the Lessors,
their administrators or executors, it being one of the conditions of this lease and incident thereto and thereunder.
The following are the terms, conditions, covenants and
stipulations of this lease:
AH,TICLE ONE: The Lessee hereby covenants and agrees
to pay to the Lessors, their administrators or executors, during the continuance of this lease, as rental, the following royalties :-Ten (10) cents for each and every ton of 2,240 pounds
of coal mined, dug· or carried away from, or used on the
353.79 acres of land hereinbefore described, for any other
purpose than the manufacture of coke for shipment, and fifteen (15) cents per ton for each and every ton of 2,240 pounds
of coke made from coal mined from said tract of land. The
above rents to be paid and accounted for quarterly on the
twenty-fifth (25th) days of January~ April, July and October,
of each year, for the three (3) months immediately preceding
the said months respectively, after the Norfolk & Western
Railway Company or some other railway company
page 18 ~ has built a.11d constructed a line of railroad through
or over the said tract of land, so that the said Lessee can conveniently and successfully operate the same, PROVIDED, however, that until tbe said railroad shall have been
completed to the above described tract of land, and ready for
the transportation of the product of the mine, and which time
shall not exceed the period of three years from the elate
hereof, the minimum royalty or rental of 1Six Dollars and
twenty-five ($6.25) cents per acre per annum, shall be accepted
by the Lessors, their administrators or executors, in lieu of
the minimum royalty or rental as hereinafter mentioned in
Article Five of this lease. The said minimum royalty or rental of $6.25 per acre per annum, for each and every acre of
the :353.97 acres included in this lease, shall commence from

98

Supreme Court of Appe~ls of Virginia

the first day of July, 1906, and the said amount shall be paid
unto the Lessors or their executors, etc., for the first year in
advance, upon the execution and delivery of this lease, and
.thereafter semi-annually in advance on the twenty-fifth (25th)
days of July and January of each year, for the next succeeding· six ( 6) months during the period as aforesaid; and PROVIDED FURTHER that in the event said Lessee shall mine
any coal underlying· said property before the railroad reaches
.the said tract of land, as above set forth, that it shall pay
for the same on the twentv fifth (25) days of January, April,
July and October, of the year in which said mining was done,
but the said Lessee shall not be required to do any mining
under the said tract of la.nd herein described until the railroad has been constructed and ready for transportation.
ARITICLE TWO: The said Lessors and Lessee, respectively, hereby expressly reserve the right and privilege to declare all the conditions, together with this lease in its entirety, absolutely null and void and of no force or effect in
law or in equity UNLESS within a period of five ( 5) years
from the date hereof; there has been constructed or under
construction in good faith a standard gauge railroad, to be
continuously used as a common carrier, then, in
page 19 ~ such case, this lease· shall remain in full force and
effect during the continuance hereof.
ARTICT.JJiJ THREE: The said Lessee covenants and agrees
to furnish to the Lessors, their agents or attorneys, at or before the dates named for the payments of the said rents or
royalties, a true and accurate statement of the amount of coal
~ined, dug or carried away from the above described premises.
ARTICLE FOUR:
The Lessee further covenants and
agTees to prosecute the mining of coal from the said property
to the greatest possible extent warranted by the demand for
coal and coke, and the supply of railroad cars available for
its transportation, but the Lesese is not compelled to mine coal,
· or manufacture coke from this tract of land to the detriment
of its other mining operations upon other portions of its leaseholds or property, nor is the Lessee required to mine or pay
for coal contained in any other than the No. 3 or Pocahontas
seam and the upper Smith vein of coal, except as required
by Article Thirteen of this lease.
ARTI(1LJiJ ~,lVE : Except as he1·einbefore provided in .Article One of this lease, the Lessee shall pay to the Lessors as
a minimum rental or royalty under this lease, whether the
quantity of coal mined or coke manufactured for the respective years shall produce that amount or not, at least the
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sum of $12.50 per acre per annum for each and every acre
of the 353.79 acres included within this lease-said payments to be maae quarterly as above provided for. Payment
for any amount necessary to complete the minimum rental
for any one year, shall be made on the 25th day of January
of the next yea~, but the Lessee, howeyer, shall have the privilege duriug any of the next succeeding years of mining, free
from royalty, a sufficient amount of coal over and above the
amount required to yield the minimum. royalty for said year,
at the rates specified above, to reimburse it for depage 20 ~ ficiency in any preceding year or years. And it is
hereby mutually agreed that the payments of minimum royalties or rentals made. during the first five ( 5) years,
as provided for in Article One, of this lease, shall be credited.
on coal mined or coke manufactured, in subsequent years, in
excess of the tonnage necessary to equal the minimum royalty or rental as above set forth, until the said Lessee shall
l1ave been fully reimbursed for the total amount of royalties
or rentals so advanced, but in no case, after the railroad is
completed to the said tract of land and ready for transpor.:.
tation or after the ex1)iration of three years from the date
hereof, (if the said railroad is not completed before such
time), shall the minimum royalty or rental be less than twelve
dollars and fifty cents ($12.50) per acre as aforesaid, until the
coal in or upon the tract of land above described, shall have
been taken out or paid for as provided for in Article Twelve
of this lease.
ARTICLE SIXTH: The royalties herein specified are to
be paid to the parties of the first part, in proportion to their
respective interests in the property hereby leased, which are
as follows:
J. M. Smith, One third (1-3).
I
J. C. Smith & wife, one third (1-3).
R.ebecca Freenian, one-sixth (1-6th).
C. l\{. Grabam1 one-twelfth (I-12th). ·
Guardian ad-litem of heirs of Vv. l\L Sanders, one-twelfth
(I-12th).

I

It is also understood and agreed that should either of the
parties of the first part in interest, as set forth above, desire and request the party of the second part, to anticipate
any portion of the minimum royalties due or to become due
during the first three years of the term of this lease, the said
party of the second part will execute satisfactory negotiable
evidence of such obligation for the purpose of discounting,
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and will arrange to have such oblig·atious discounted for the parties of the first part, at the regular banking rates of interest, not exceeding six (6)
per centum per -~nnum.
.
ARTICLI~ SEVENTH: The Lessee shall keep books of
account of the mining and shipping of coal, and the manufacture and shipment of coke, and the said books shall be open
· at all reasonable times, for the inspection of the Lessors, their
agents or attoru~ys, for the purpose of comparing and verifying the accounts rendered.
ARTICLE EIGHTH: The Lessee shall commence work
under this lease as bereinbefore provided, and shall work and
mine the coal in the most effectual, workmanlike and proper
manner, according to the most approved and suitable methods of modern mining, complying in every respect with the
laws now existing, or hereafter passed by the State of Virginia, or of the United States, regulating the proper working of mines.
ARTICLE N!NE: If the Lessee, on abandoning· any
rooms, working or other opening, shall leave any available coal
standing, which, in the opinion of the Mining Engineer of
the Lessors, is not necessary to be left for the proper security of the works, and the said officer shall in writing give
the Lessee notice thereof, with directions to remove the same,
and if the said Lessee shall refuse to mine and take away
the said coal according to the directions of the said offleer,.
for the space of thirty (30) days after such notice, then the
Lessors shall forthwith submit the question, whether the coal
left is necessary as aforesaid, to arbita,rtors, one to be chosen
- by each of the parties hereto, and in case of disagreements,
the two thus chosen shall appoint a third, and the three thus
chosen, or a majority of them, shall determine and award
whether any, and if any, how much available merchantab]e
coal has been left standing·, which ought to have been mined
and taken away, and unless the Lessee shall immediatelv mine
the said coal, it shall pay to the Lessors wwithin
page 22 ~ thirty (30) days after such award, the sum of ten
'
(10) cents for every ton of twenty-two hundred
and forty (2,240) pounds of available and merchantable coal
left standing which, according· to the said arbitarters, or a majority of them, oug·ht to ha.ve been mined and taken a.way.
ARTICLE TEN: The Lessors, their ag·ents, eng·ineers or
other persons on their behalf, with their assistants, shall have
the right to enter at all reasonable times the said mines, in
order to inspect, examine, survey or measure the same, or any
part thereof, or for any other lawful purpose, and for these
page 21

~
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purposes to use freely the means of access to the said mines
and works without hindrance or molestation.
ARTICLE ELEVEN: The Lessee shall pay all taxes and
assessments that may be levied or assessed against the above
described tract of land and the improvements thereon, and
upon the coal mined and the coke manufactured during the.
continuance of this lease, and if any such taxes and assessments are paid by the Lessors, the Lessee shall pay to the
Lessors the amount thereof, such amount to be recovered on
default of prompt payment, in the manner provided in Article Fifteen of this lease.
ARTICLE TWELVE: The said Lessee further covenants
and binds itself, to either mine or pay for all coal in said
Pocahontas No. 3 veinx, and in the said upper Smith vein of
coal, underlying· said tract of 353.79 acres of land, within the
period of thirty (30) years from the date on this lease, at the
rate of ten cents per ton of 2,240 pounds, and if the said Lessee shall not mine all of said vein or seam of coal, underlying
said tract of 353. 79 acres of land, within the saig thirty ( 30)
years as aforesaid, it shall have the right and privilege, after
paying for said two veins of coal, belo"nging to the Lessors,
which is still in and under said tract of 353. 79 acres of land,
to mine and remove the same, or any part thereof, without
further charg·es therefor, at any time or during
page 23 ~ such times during the continuance of this lease, as
it may desire. And it is further understood and
agreed between the parties hereto that no rents or charges
whatsoever, shall be made against the Lessee, its successors
or assig·ns, after the expiration of the said Thirty (30) years,
either for the use of the surface of said tract of land or the
coal in the said two veins of coal underlying the same PROVIDED, however, that all payments, covenants, etc., have
been complied with in accordance with this Article, as above
set forth. It is distinctly understood and agreed between the
parties hereto, that the Lessee, its successors or assigns, shall
have the sole and exclusive right and privilege of continuing·
its mining operations under any portion of the said above
described tract of 353.79 acres of land, after the expiration
of the said thirty (30) years from the date hereof, free from
the payments of any rents or royalties, or the full period of
this lease, PROVIDED, however, that all payments, covenants,
etc., have been complied with, as above stipulated, except as
provided in Article Thirteen.
ARTICLE THIRTE·EN: It is mutually understood and
agreed, that in addition to mining the coal from the No. 3,
or Pocahontas vein or seam of coal, and from the upper Smith
vein or seam of coal, underlying said above described tract
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of 353.79 ac1~es of land, as hereinbefore agreed upon, the said
Lessee, its successors or assigns, hereby agree that if any
other veins or seams of coal, are located or developed on said
land, which are of a thickness of three and half feet of coal,
or over, then the said Lessee will mine these veins of coal,
subject to a royalty of ten (10) cents per ton of twenty one
hundred and forty pounds (2,240 lbs.) to be paid .to the Lessors on each and every ton of coal mined or used from such
veins or seams of coal, and the said Lessors do g-rant to the
said Lessee the exclusive right to mine all such
page 24 ~ veins of coal, or any other thinner veins of coal
located upon said land, with the understanding
and agreement, however, that the Lessee shall not be required
to mine any vein of coal under three and half feet in thickness, unless said yeins of coal can be mined by the Lessee at a
net profit of ten (10) cents per. ton, and it is also understood
and agreed that royalties payable on coal that may be mined.
from any thin vein or seam of coal, other than No. 3 or Pocahontas seam, and the upper Smith seam or vein of coal, shall
not be subject to any annual minimum royalty after the expiration of thirty (30) years, but shall be paid for from time
to time thereafter as mined, and during the continuance of
this lease, but in all other respects the mining of such veins
of coal shall be subject to all the other terms and conditions
of this lease.
ARTICLE FOURTEEN: It is expressly understood and
agreed that the Lessee, its successors and assigns, are exempted and released from any claim to or demands for damages to the surface or any portion or parts of said tract of
land, or other seams of coal therein, caused by or which results from the mining OP.era tions to be conducted on the said
No. 3 or Pocahontas vein or seam, and the said upper Smith
seam of coal, under this contract of lease.
ARTICLE FIFTEEN: All rents and royalties and other
payments herein agreed upon, to be paid, shall be treated as
rents reserved upon contract by the Lessors, who reserve unto
themselves all the rights and remedi~s of landlords under
all present and future laws of the State of Virginia, for the
collection of the same, and if any of the rents and royalties,
or other payments shall remain unpaid for fifteen (15) days
after the same become due and payable, as before provided,
the Lessors shall have the right to. enforce the payment of
the same by the remedies given by the law to landlords against
delinquent tenants for the non-payment of rent, .and it is further agreed that not. only the personal property
page 25 ~ shall be subject to distress, as contemplated and
directed by law, but also the Lessors may enter
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upon the leasehold and sell the same, or any part thereof, together with the improvements thereon, for the default in payment of the rents and royalties as aforesaid.
. ARTICLE SIXTEEN: The said Lessors warrant generally the property hereby leased for the te,nns of years
hereby created.
ARTICLE SEVEN:TEEN: All of the preceding conditions
to be kept and performed by the Lessee., and the covenants of
the Lessee to perform the same, shall enure to the benefit
of the Lessors their administrators and executors, and the
Lessors may, by proper action at law, or suit in equity, reenter, distress or other proper proceedings., enforce any and
all of said conditions and covenants of the Lessee to perform
the same. In case the Lessee shall fail in the performance
or observance of the terms, conditions., covenants and agreements herein contained to be performed or observed by it, or
in the use of the leased premises, contrary to the limitations
her.eof, and any such failure shall continue for the period of
sixty ( 60) days after the Lessors shall have given written
notice of such default to the Lessee, then in such event, at
the election of the Lessors the terms and leasehold interest
hereby created, and all rights of the Lessee under this indenture or ag-reement, shall forthwith cease and determine, and
the Lessors shall be entitled to re-enter the leased premises,
and to exclude the Lessee therefrom, and to hold the leased
premises as of their former estate, anything contained herein
to the contrary notwithstanding. The remedies given in this
$ection are merely cumulative and shall not deprive the Lessors of any of their other legal or equitable remedies.

IN TESTIMONY ,¥HEREOF, the said parties of the first
part, Lessors, have signed their names to this lease,· and affixed their seals, and the Pocahontas ,Collieries
page 26 ~ Company, Lessee, has caused this lease to be signed
by its President and its corporate seal to be affixed and attested by its Secretary.
Executed in duplicate.
J.M. SMI·TH
J.C. SMITH
AMANDA SMITH
C. M. GRAHAM
REBECCA FREEMAN,

(Seal)
(Seal)
(Seal)
(Seal)
('Seal)
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page 27

~

"EXHIBIT, SECOND LEASE."

THIS CONTRACT OF LEASE made and entered into on
this the 23" day of March, 1918, between JOHi~ M. SMITH
and HETTIE G. S:MLTH, his wife of the ·County of Tazewell,
and State of Virginia, parties of the first part, as Lessor~.
and POCAHONTAS FUEL COMP ANY INCORPOR,ATED,
a corporation organized and existing under and by virtue of
the laws of the State of Virginia, party of the second part,
as Lessee:
WITNESSETH: That the said .John M. Smith and Hettie
G. Smith, his wife, parties of the first part as Lessors, in consideration of the rentals and royalties to be paid and the performance of the terms, conditions, covenants and stipulations
hereinafter set forth to be performed and observed by the said
party of the second part, do hereby let and lease to the said
party of the second part, as Lessee, its successors or assigns,
for the period of One Hundred (100) years from the first
day of July, A. D. 1901, the sole and exclusive privilege of
mining coal and manufacturing coke from all the veins or
seams of coal ( including the so-called Upper Smith Vein, if
the same underlies any part of the two tracts hereinafter described), in, upon and under two certain tracts, pieces or
parcels of land, containing in the aggregate 108.46 acres, more
or less, situate, lying and being in the County of Tazewell,
and State of Virginia, on the waters of Laurel Creek of Bluestone River; one of said tracts containing 38.40 acres, which
will be desig11ated as Tract No. 1; and the other of said tracts
containing 70.06 acres, which will be designated as Tract No.
2 ;-:-the said two tracts being also designated and known as
the F. Patton Floyd Tracts .Nos. 201 a.nd 315 of the Pocahontas Coal and Coke Company, and being· bounded and described as follows, to-wit:
TRAOT NO. 1 (F. Patton Floyd Tract No. 201); BEGINNING at the westernmost corner of the lands herepage 28 ~ with described, said corner being marked by a stone
by a large flat rock, being a corner also to the the
Jonathan Smith "49.51 acre" Tract No. 177, the John and
James B. Hayes ''167.30 acre" Tract No. 176 and the Wm.
Peery and J. M. Harman "237.32 acre'' Tract No. 200, and
situated N. 9° 1()' W. 614.2 feet from a stone on the north
bank of said Laurel Creek, in a field and by a fence; then~(>
running along said Tract No. 200, N. 61 ° 04' E. 3,378.2 feet
to a stone, a white oak a.nd a poplar; thence N. 73° 26' E. at
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733.8 feet passing· throug·h a stone, at 757.1 feet passing
through a corner of the Graham and Henry '' 20.52 acre'' tract
and then running· along same, running 975.3 feet to a spruce
pine and two maples on the west side of a hill; thence S. 20°
52' E. crossing said Laurel Creek, running· 945.0 feet to a
locust stake, a black oak pointer and a gum pointer, in a line
of the boundary of the Thomas Leece "69.94 acre'' Tract No.
180, and situated S. 85° 37' W. 144.9 feet from a small dogwood by a path in a hollow, about 150 feet west of the head
of a small drain and at the easterly end of said line; thence
running along said Tract No. 180, S. 85° 37' W. 1,907.7 feet
to six spruce pines, a corner to the before mentioned Tract
No. 177; thence running along said Tract :No. 177, S. 68° 13'
W. recrossing· said Laurel Creek, running 2,350.2 feet to the
beginning·; containing by estimation 38.40 acres, more or less .

• No. 315); BEGINTRAOT NO. 2 (F. Patton ~.,'loyd Tract
NING at a stone, said stone being· a common corner to the
W. B. C. and John l\L Harman "379.02 acre" Tract No. 183.
and to the A. Z. Litz '' 139.9 acre'' Tract; thence running along
the last mentioned tract, .8. 1 ° 28' E. crossing said Laurel
Creek, running 2,876.9 feet to a stone, a maple pointer, a c.hestnut oak pointer and a poplar pointer, and being a corner to
the J. A. Crockett "282.9 acre'' Tract No. 172; thence running along· said Tract No. 172, S. 67° 40' W. 1,057.2 feet to
two chestnut oaks on a spur; thence 'N. 0° 25' E.
page 29 ~ recrossing said Laurel Creek; running· 3,569.0 feet
to a stone, a chestnut oak pointer, on an east hillside, and being a corner to the .before mentioned tract no.
183; thence running along said Tract No. 183, S. 89° 54' E.
427.1 feet to a stone and two small chestnut oaks on a spur
and situated S 32° 34' E. 246.5 feet from a gum on a west
hillside; thence S. 57° 08' rn. 536.1 feet to the beginning; Containing· by estimation 70.06 acres, more or less.
(For the purpose of more accurately defining the tracts or
parcels of land described in this contract of lease, a map has
been prepared by the Pocahontas Coal and Coke Company,
entitled '' Map showing the F. Patton Floyd Tracts Nos. 201
and 315. Situate on the waters of Laurel Creek of Bluestone
..., River, Tazewell County, Va. Scale 1" -1000' " and marked
in the lower right-hand corner thereof '' Pocahontas Coal and
Coke Co. Bluefield, vV. Va. No.1889, January 14, 1918, F. P.",
a copy of which is attached hereto and made part hereof, and
it is to be taken and read as part of the descriptions herein
contained.)
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And the said John M. Smith and Hettie G. Smith, his wife,
Lessors herein, do also demise, let and lease, as an incident
to and part of the consideration for this lease, to the said Pocahontas Fuel Company, Incorporated, Lessee herein, its successors and assigns, for the said period of One Hundred (100)
years from the said First day of July, A. D. 1901, the exclusive and sole right and privilege of using all, or so much
of the surface of the above-described tracts of land and the
stone, sand, water and all other materials thereon, including
all such timber on said tracts of land as may be necessary
for the operations under this lease, or other leases, or on
tracts of land owned or controlled by the said party of the
second part, its successors or assigns, including the
page 30 ~ right to erect and maintain mining appliances, and
ot11er structures, buildings or machinery thereon .
.And the said Lessors as an incident anrl part of the consideration of this lease, <lo also vest in and grant to the said
Lessee, its successors and assigns, for the period of OM Hundred (100) years from the said First day of July, .A. D. 1901,
the sole and exclusive right and privilege of passing over,
through and under and of hauling over, through and under,
and of conveying or otherwise transporting over, through
and under the said two tracts of land, the coal, minerals, tim·ber, sand or anything· the Lessee may desire to haul, convey
or otherwise transport, over this, or any other land, adjacent,
or otherwise, now owned, leased, or controlled by the said
Lessee, its· successors or assig·ns, free from any let or
hindrance or charges therefor on the part of the said Lessors,
their heirs. personal representatives or assig·ns; these rig·hts
being· one of the conditions of this lease, and incident theret.o
and thereunder.
It is understood and agreed, however, that said John M.
Smith, Lessor herein, owns and possessed and hereby lets and
leases to said Pocahontas Fuel Company, Incorporated, as
provided for in the preceding portion of this contract of lease,
the coal and coal-mining rights only as to an undivided onehalf interest in the mineral contained in said two tracts No. 1
and No. 2, the· other undivided one-half interest therein being
the property of the Pocahontas Coal and Coke Company, and
it is further understood and agreed that subject to this contract of lease, the undivided one-half interest in the said two ,,,.
tracts or parcels of land heretofore owned by the said John
M. Smith, Lessor herein, has by deed of even date herewith
been conveyed to the said Pocahontas Coal and Coke Company, with reservation, however, of certain rights in connection with the use of the surface of the said tracts or parcel~
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of land, whieh reserved rights in connection. with
page 31 } the use of said surface shall constitute and be·. the
right.~ and privileges, and the only rights and
privileµ:es, in connection with the use of said . surface
intended to be let and granted hereby to · said Pocahontas Fuel Company, Incorporated, the Lessee hereunder; and it h1 further understood and agreed that
wherever herein rentals, royalties, or other rights or
payments, are based on the acreage of the two tracts or parcels covered hereby, such acreage shall be deemed to be and
shall be. considered as exactly one-half of the total ~rea of
said two tracts or parcels of land as described above herein.
The following are the terms, conditions, covenants and
stipulations of this lease:
·
AR1,ICLE ONE: The Lessee hereby covenants and agrees
to pay unto the said John M. Smith, his personal representatives or assigns, during the existence of this lease, as rental,
the following royalties: Ten (10) cents for each and every
ton of 2,240 pounds of coal comprisJng one-half the total out-put of coal mined, dug, or carried away from or used on the
said 108.46 acres of land, hereinbef ore described, for . any
other purpose than the manufacture of coke for shipment; and
Fifteen (15) cents per ton for each and every ton of 2,240
pounds of coke made from one-half -the total output of coal\
mined on said tra.cts of land ; the above rents to be paid and
accounted for quarterly, on the 25th days of January, April,
July and October of each year, for the three months immediately preceding said months, respectively, after the mining of coal on said two tracts or pa.reels of land shall ha.ve
been begun.
ARTICLE TWO : The Lessee covenants and agrees to furnish to the said John M. Smith, his agents or attorneys at or
before the dates named for the payments of the rents or
royalties provided for herein, a true and accurate statement
.
of the amount of coal, if any, mined, dug, car.ried
pag·e 32 } away from, or used on the above described
premises.
ARTICLE THR,EE:
The Lessee further covenants
and agrees to prosecute the mining of coal from the said
property to the greatest possible extent warranted by the demand for coal and coke, and the transportation facilities,
and supply of railroad cars availahle for its transportation,
but the Lessee is not compelled to mine coal, or m:.muf acture
coke from this tract of land to the detriment of its other min·
ing operations upon other portions of its leasehold or property; nor is the Lessee required to mine or pay for coal con-
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tained in any other than the No. 3 or Pocahontas seam and the
Upper Smith vein of coal, except as required by 1\.rticle 1.meven
of this lease.
ARTICLE_FOUR: The Lessee shall pay to the said John
M. Smith, as a minimum rental or rnyalty uuder this lease,
whether the quantity of coal mined or eoke mnnuf actured for
the respec.ti~e years shall produce that amount or not, at
least the sum of $12.50 per acre per armum for each and every
acre of the 54.~ acres representing the .-;aid ~l ohn t\L Smith's
undivided one-half interest in the total of 108.46 uc~rcs included in this lease, the period to be covC'rcd by the payment
of said minimum rental or royalty to begin January 1st! 1918,
and payments thereon to be made quarterly, as provided for in
Article One, hereof, for payment of royalties ou coal mined
or coke produced, namely on the 25th days of January, April,
.July and October of each year for the three months immediately preceding in each ease, the first quarterly payment
to be made April 25, 1918. Payment of any amount 1wcessary
to complete the minimum rental for any one yea1· 8hall be
made on the 25th day of January, of the next year, but the
Lessee shall have the privilege during any of the next succeeding years of mining, free from royalty, a sufficient amount
of coal over and above the amount required to yield the minimum royalty for said years, at the rates specified
page 33 ~ above, to reimburse the Lessee for deficiency in any
preceding· year or years.
ARTICLE FIVE: The Lessee shall keep books of account
of the mining and shipping of coal, and the mannfacture and
shipment of coke, and the said books shall be open at all
reasonable times for the inspection of the said John M. Smith,
his agents or attorneys, for the purpose of comparing and
verifying the accounts rendered.
ARTICLE SIX: The Lessee shall commence work under
this lease as hereinbefore provided, and shall work and mine
the coal in the most effectual, workmanlike and proper manner, according to the most approved and suitable methods of
modern mining, complying in every respect with the laws
now existing, or hereafter passed by the State of Virginia,
or of the United States, regulating the proper working of
mines.
ARTICLE SEVEN : If the Lessee, on abandoning any
rooms, working or other opening shall leave any available coal
standing which in the opinion of the Mining Engineer of the
said John M. Smith, is not necessary to be left for the propc1·
security of the works, and the said officer shall in writing give
the Lessee notice thereof, with directions to remove the same,
and if the Lessee shall refuse to mine and take away the said
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coal according to the directions of the said officer, for the
space of thirty ( 30) days after such notice, then the said
John M. Smith shall forthwith submit the question, whether
the coal left is necessary as afore said, to arbitrators, one to
be chosen by each of the parties hereto, and in case of disagreement, the two thus chosen shall appoint a third, and
the three thus chosen, or a majority of them, shall determine
and award whether any, and if any, how much available and
merchantable coal has been left standing which
p~ge 34 ~ ought to have been mined and taken away; and unless the LesRee shal1 immediately mine the said
coal, it shall pay the said <Tobn M. Smith within thirty (30)
days after such award, the sum of ten ( 10) cents for every
ton of Twenty-two Hundred and Forth (2,240) pounds of
available and merchantable coal left standing, which according to the award of the said arbitrators, or a majority of
them, oug·ht to have been mined and taken away.
ARTICLE EIGHT: The said John M. Smith, his agents,
e1;1gineers, or other persons on his hehalf, with their assistants,
shall have the right to enter at all reasonable times the said
mines, in order to inspect, examine, survey, or measure the
same, or any part thereof, or for any other lawful purpose,.
and for these purposes to use freely the means of access to
the said mines and works without hindrance or molestation.
ARTICLE NINE: The Lessee shall pay all taxes and assessments that may be levied or assessed against the abovedescribed tracts of land and the improvements thereon, and
upon the coal mined and the coke manufactured during the
continuance of this lease, and if any such taxes and assessments are paid by the said John M. Smith, the Lessee shall
re-pay to the said J olrn M. Smith the amount thereof, such ,
amount to be recovered, on default of prompt payment, in
the manner provided in .Article Thirteen of this lease.
.
ARTICLE TEN : The Lessee further covenants and binds
itself, to either mine or pay for all the one-half undivided
· interest of the said John M. Smith in the coal in said Pocahontas or No. 3 vein, and in the said Upper Smith vein of
coal, underlying said two tracts of land aggregating ~08.46
acres, within the period of thirty (30) years from the date
of this lease, at the rate of ten cents per ron, of 2,240 pounds,
and if the Lessee shall not mine all of said
page 35 ~ vein or seam of coal, underlying said two tracfa
of land within the said thirty (30) year~,
as aforesaid, it shall have the rig·ht and privilege.
after paying for said two veins of coal, belonging to
the said "Tohn l\L Smith, which i8 stiH in and unde.1·
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said two tracts of land, to mine and remove the same, or any
part thereof, without further charges therefor, at any timP; or
during such times during the continuance of this lease, as it
may desire. And it is further understood and agreed betweP.n
the parties hereto that no rents or charges whatsoever, shall
be made against the Lessee, its successors or assigns, after
the expiration of the said thirty (30) years, either for the
use of the surface of said tract of land, or the coal in the
said two veins of coal underlying the same; PROVIDED,
however, that all payments, covenants, etc., have been complied with in accordance with this Article, as above set forth;
it is distinctly understood and agreed between the parties
hereto, that the Lessee, its successors or assigns, shall have
the sole and exclusive right and privilege of continuing its
mining operations under any portion of the said above described two tracts of land, after the expiration of the said
thirty (30) years from the date hereof, free from the payment of any rents or royalties, for the full period of this lease;
PROVIDED, however, that all payments, covenants, etc., hav.e
been complied with as above stipulated, except as provided
in Article Eleven hereof.
·
ARTICLE ELEVEN: It is mutually understood and
agreed that in addition to mining the coal from the No. 3
or Pocahontas vein or seam of coal, and from the Upper
Smith vein or seam of coal, underlying said above-described
two tracts of land, as hereinbef ore agreed upon, the Lessee,
its successors or assigns, hereby agrees that if any other veins
or seams of coal are located or developed on said lands, which
,.
are of a. thickness of three and a half feet
page 36 ~ of coal or oYer, then the Lessee will mine thos~
veins or seams of eoal ~mhject . to a royalty
of' ten (10) cents per ton of twenty-two hundred
and forty pounds (2,240 lbs.) to be paid to the said
.John M. 8mith on each and everv ton of coal comprising one-half the total output of coal mined or used from
such veins or seams of coal; and the said John l\L Smith
doth hereby grant to the Lessee the exclusive right to mine
all such veins of coal, or any other thinner veins of coal located
upon said two tracts of land, with the understanding and
agreement, however, that the Lessee shall not be required to
mine any vein of coal under three and a half feet in thickness,
unless said veins of coal can be mined bv the Lessee at a
net profit of at least ten (10) cents per £on; and it is also
understood and agreed that royalties payable on coal that
may be mined from any thin vein or seam of coal, other than
the No. 3 or Pocahontas seam, and the Upper Smith vein or
seam of coal, shall not be subject to any annual ininimum
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royalty, after the expiration of thirty (30) years, but shall
he paid for from time to time thereafter as mined, and during the continuance of this lease; but in all other respect~
the mining of such veins of coal shall be subject to all the
'
other terms and conditions of this lease.
ARiTICLE TWELVE: It is expressly understood and
agreed that the Lessee, its successors and assigns, are
exempted and released, as far as the rights of said John M.
Smith, his heirs, executors, administrators or assigns are
concerned, from any claim to or demands for damages to the
surface of any portion or parts of said above-described two
tracts of land, or to other seams of coal therein, caused by or
which may result from the mining operations to be conducted
on the said No. 3 «;>r Pocahontas vein or seam, and the said
Upper Smith seam of coal, and any other veins of
page 37 ~ coal, under tllis contract of lease.
ARTICLll TIDRT·FJEN: All rents and royalties and other payments herein agreed upon to be paid, shall
be treated as rents reserved upon contract by the said John
M. Smith, who reserves unto himself all the rights and
remedies of landlords under all present and future laws of
the State of Virginia, for the collection of the same; and if
any of the rents and royalties, or other pa~ents, shall remain
unpaid for fifteen (15) days after the same become due and
payable, as before provided, the said ,John M. Smith shall
have the right to enforce the payment of the same by the
remedies given by the law to landlords against delinquent
tenants for the non-payment of rent; and it is further agreed
that not only the personal property shall be subject to distress,
as contemplated and directed by law, but also the said John M.
Smith may enter upon the leasehold and sell the same, or
any part thereof, together with the improvements thereon,
for the default in payment of the rents and royalties as aforesaid.
ARTICLE FOURTEEN: All of the preceding conditions
to be kept and performed by the Lessee, and the covenants of
the Lessee to perform the same, shall enure to the benefit
of the said John M. Smith, his heirs, executors, administrators or assigns, and the said John M. Smith may by proper
action at law, or suit in equity, re-entry, distress, or other
proper proceedings, enforce any and all of said conditions
and the covenants of the Lessee to perform the same. In case
the Lessee shall fail in the performance or observance of the
terms, conditions, covenants and agreements herein contained
to be performed or observed by it, or in the use of the leased
premises contrary to the limitations hereof, and any such
failure shall continue for the period of sixty (60) days after
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• shall have given written notice of such
the said John M. Smith
default to the Le~see, then in such event, at the
page 38 ~- election of the said John M. Smith, the terms and
leasehold interest hereby created, and all rights
of the Lessee under this Contrar.t of Lease shall forthwith
cease and determine, and the said .John .M . .Smith shaU be
entitled to re-enter the Jeas~d premises ancl to ex11lucle the
Lessee therefrom, -and to hold the leased premises as of his
former estate, anything contain<:-d herein to the r.ontrary notwithstanding·. The remedies p;iven in this section are mereJy
cumulative. and shall not depriv·e the said John "M. Smith of
his other legal legal or equifabfo remed.irs.
The said J"olm M. Smith doth covenant to and with tl1e
Lessee, its successors or assigns, as follows, to-wit~
THAT HEWARR.ANTS GENERALLY the property hereby leased; that he has the right to lease the said property
. to the Lessee; and that he will execute such further assurances
of the said lands and leased premises as may be requisite.
IN TESTIMONY WHEREOF, the said parties of the first
part have signed their names and affixed their seals hereto;
and the said Pocahontas Fuel Company, Incorporated, has
caused the writing above to be signed by its President, and
its corporate seal to be affixed hereto, and attested by its
Secretary.
JOHN M. SMITH,
{Seal)
HETTIE G. SMITH,
(Seal)
POCAHONTAS FUEL COMPANY,
INCORPORATED,
By T. F. FARRELL,
2nd Vice-President.
Executed in Duplicate.
Witnesses at signing.
ROSE STACY,
R. K. CROCKETT,
POCAHONTAS' FUEL COM:PANY,
INCORPORATED, VIRGINIA, 1907.
Attest:
GEORGE W. WOODRUFF, Secretary.
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''EXHIBIT DEED.''

THIS DEED, made this the 10th day of December, 1909, between J. M. Smith, of Tazewell County, State of Virginia,
J. C. Smith, and Amanda Smith, his wife, of the County of
San J oqiiin, State of California, Rebecca Freeman, of Bourbon County, State of Kentucky, and C. M. Graham, of Tazewell County, State of Virginia, PARTIES OF THE FIRST
PART, and Pocahontas Consolidated Collieries Company, Incorporated, chartered under the laws of the State of .Vir-.
ginia, PARTY OF THE SECOND PART.
WITNESSETH: THAT WHEREAS, on the 15th clay of
June, 1906, a. contract of lease was entered into in writing
between the said parties of the first part and Vicie Sanders,
Guardian, etc., and the Pocahontas Collieries Company, which
contract was recor_ded on the 24th day of September, 1909,
in Tazewell County, in Deed Book No. 66, page 489, etc., to
which r<-~ference is hereby made; and whereas, by articles of
consolidation, said lease was transferred by the Pocahontas
Collieries Company to the Pocahontas Consolidated Collieries
Company, Incorporated, which last mentioned corporation
is now the owner of all the property, rights, privileges, an<l
appurtenances which were vested in and conferred upon the
said Pocahontas Collieries Company, by the terms, covenant!:;
and stipulations of said contract of lease; and whereas, it was
provided in said contract of lease that additions would be
made thereto by an instrument of writing supplemental ; and
whereas, among these supplemental acts to be performed
it was stipulated in said contract of lease as follows:
''Within three months after the date hereof (meaning the
date of said contract of lease) the said tract of land, or so
much thereof as may be necessary, shall be surveyed at the
cost of the Lessee to define and describe accurately the boundary and area of the land to be included in this lease, and the
description thereof by such survey shall set forth
page 4-0 ~ in an instrument of writing to be made supplemental hereto :mil exeeutecl as soon as practicable
after such survey is completed.''
AND WHEREAS, This survey provided for has been made
and found to contain =~~5.49 acres, instead of 353. 79 acres of
land as set forth in the said contract of lease, which Raid
boundary of 335.49 acres is adopted as the true numhcr of
acres, and is described as follows, to-wit:
(The description is omitted.)
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CONTAINING by a survey made by W. R. GRAHAM,
335.49 A.ORES. A.ND WHEREAS, the following other stipulation and agreement was set out in said contract of lease,
to-wit:
"It is understood and agreed that, as part of the terms aud
conditions of this lease, the said Lessor will convey by deed
to the Lessee, all the surface along Laurel. Creek and the fork
thereof, to an elevation of ten feet above the out-crop of the
. upper Smith vein of coal on both sides of same-the deseription of the surface to be determined by survey, and the conveyance of same to be made within three months from the
date hereof, and the title thereto to be held by the Lessee,
or its successors or assigns, free of all charges; PROVIDED,
the said Lessee shall determine to locate a plant for mining
coal thereon; also that a. right of way shall be reserved over
the said surface to the Lessors as an outlet from the residue
of the surface of said tract of 353.79 (now 335.49) acres oi
land for future use;''

A.ND WHEREAS, a survey has been made of all the surface along Laurel Creek and the fork thereof to an elevation
of 10 feet above the out-crop of the upper Smith vein of coal,
on both sides of same, and the description thereof determined
by the survey, as provided for in said contract of lease, in
the quotation there-from next above set out:
page 41 ~

NOW, THl~R.EFORE, in consideration of the
premises, and in consideration of the said contract
of lease, the said parties of the first part do convey unto the
said party of the second part all their right, title and interest
in and to the surface of the land surveyed as provided for
in said contract of lease, upon the terms, conditions, stipulations and covenant, as stated in that portion of the said contract of lease pertaining thereto, and in the clause from said
contract of lease herein next above quoted, the whole interest
of the said parties of the first part, being eleven undivided
twelfths of the whole tract, the ·other twelfth belonging to the
children and heirs at law of the late Walter M:. Sande~s, included, also, in the contract of lease, and is bounded as follows, to-wit :
(The description is omitted.)
CONTAINING by a survey made by the ENGINEERING
DEPARITMENT of the POC'AHONTAS CONSOLIDATED
COLLIERIES COMP ANY, INCORPORATED, 243.14 acres.
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A map, or diagram, is appended to this deed, of the whole
outside boundary hereinabove first described, and of the inside, or out-crop boundary, herein also described, which map
iR designated by the letter ''A'' endorsed thereon, and is made
a. part of this deed.
AND WHEREAS, in consideration of the premises, a·nd of
the said contract of lease, said parties of the first pa.rt do
covenant to and wfth the said party of the second· part, its
successors ,or assigns, as follows, t.o~~it;
(A) That they will not manufacture, sell or otherwise deal
in or dispose of, on the leased premises, wine, ardent or
spiritous liquors of any kind, maat liquors, cider or any mixtures of any of these, during the existence of the lease ; and
that they will not let, sell, assign or lease any part
page 42 r or portion of the said leased premises to any person or persons, or corporation, or license any such
to enter upon the p1;emises for the purpose of manufacturing. selling, or otherwise dealing in any of the. above enumerated liquors or articles, during the existence of said lease.
(B) That they will not sell or barter any goods, wares, or
merchandise on the leased premises, during the existence of
the lease, and that they will not build or construct any storehouse or other building on the l~ased premises, during the
existence of the lease, for the purpose of selling, or letting
be sold therein goods, wares, or merchandise of any kind
whatsoever; aud that they will not let, sell, assign or lease
any part or portion of said leased premises to any person
or persons or corporation £or the purpose whereon to sell any
goods, wares or merchandise of any kind whatsoever, or to
build or construct any kind of storehouse in which to, sell such
goods, wares or merchandise on said leased premises, during
the existence of this lease.
And it ,is furthermore covenanted by and between the
parties hereto that all other portions of the said contract of
lease, except as herein modified or added to, or changed, are
hereby approved, confirmed and ratified, especially the matter
contained in "Articles" from 1 to 17, inclusive, provided,
however, that where the whole tract of the leased premises
is designated and called. 353.79 acres, the words and figures
335.49 acres shall be substituted.
IN TESTIMONY WHEREOF. the said PARTIES OF
THE FIRST PART, LESSORS, have signed their names
to this deed, and have affixed thereto their seals, and the
POCAHONTAS CONSOLIDATED COLLIERIES COM~
P ANY, INCORPORATED,· LESSEE, has caused this dee~
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to be signed by its PRESIDENT, and its CORPORATE
SEAL- TO BE AFFIXED, and ATTESTED BY
:page 43 ~ ITS SECRETARY.

J. M. SMITH,
(Seal)
J. C. SMITH,
(Seal)
· AMANDA SMITH,
(Seal}
REBECCA FREEMAN,
(Seal)
C. M. GRAHAM,
(Seal)
·pocAHONTAS CONSOLIDATED COLLIERIES COMPANY, INCORPORATED,
By ISAAC T. MANN,
President.
(Pocahontas .Consolidated Collieries Company 1 Incorporated, Virginia, 1907.)
.A.TTEST:
S. N. HINES,
Assistant Secretary.
(The deed is regularlv acknowledged, and the certificates
of acknowledgment are omitted.)
page 44
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Virginia :
In the Circuit Court of Tazewell County.

Hettie G. Smith, Complainant,,

v.

W. R. Graham and R. K. Crockett, Administrators of J. lL
Smith, Deceased, et al., Defendants.
ANSWER OF POCAHONTAS FUEL COMPANY;
INCORPORATED.
To the Honorable A.· C. Buchanan, Judge of said Court:
The answer of Pocabontas Fuel Company, Incorporated, a
corporation, to a bill oi: complaint filed against it and otl1ers
in the Circuit Court of Tazewell County, .Virginia, by Hettie
G. Smith, complainant.
This respondent, reserving unto itself the benefit of all
just exceptions to the said bill of complaint, for answer there-
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to, or to so much thereof as it is advised that it is material
that it should answer, answers and says:
(1) That it is not advised as to whether or not the complainant, Hettie G. Smith, is a resident of the Town of Bedford, in Bedford County, Virginia, and is not advised as to
whether or not the complainant was ever a resident of the
Town of Bluefield, formerly Graham, Tazewell County, Virginia. Therefore, your respondent neither admits nor denies
the allegations in paragraph "FIRS~r" of Complainant's bill
of complaint, but demands strict proof thereof.
(2) Your said respondent is not advised as to the matters
and things set out in paragraph "SECOND" of complainant's
bill of complaint, and for that reason neither admits nor denies them, but demands strict proof thereof.
(3) Your respondent is not adyised a.s to the matters and
things set out in paragraph ''THIRD'' of complainant's bill
of complaint, and therefore your respondent neither denies
nor admits the same, but calls for Rtrict proof thereof.
· ( 4) Your respondent presumes that it is true, as
page 45 ~ stated in paragraph "FOURTH" of complainant's
said bill of complaint, that J. M. Smith died intestate, and that W. R.. Graham and R. K. Crockett were
-properly appointed Administrators of the Estate of J. M.
Smith, deceased, and qualified as such Administrators; but
this respondent, being without direct information as to these
allegations, neither denies nor admits the same, but calls
for strict proof thereof.
( 5) Your respondent is not advised as to the condition of
the Estate of J. l\I. Smith, deceased, either at the present
time or at the time of his death; nor is your respondent advised as to any indebtedness of the said J. M. Smith to the
Bank of Bramw·ell; the ref ore your respondent neither denies nor admits the allegations in paragraph ''FIFTH'' of
complainant's said bill of complaint, but demands strict proof
thereof.
(6) Your respondent is not advised as to what real estate
was owned by J. :M:. Smith at the time of his death, nor is your
respondent advised as to where said real estate is located,
but your respondent states that it is true, as s~t out in paragraph ''fHXTH" of complainant's said bill of complaint, that
J. l\L Smith was one of the joint owners of a certain tract
of land supposed to contain 353.79 acres, (by survey containing 335.49 acreR), situate, lying and being in the County of
Tazewell, Virginia, on the waters of Laurel Creek of Bluestone River; and it is also true, as stated in complainant's
said bill of complaint, tliat this said tract was leased to Poca-
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'hontas Collieries Company, a Virginia corporation, said lease
being recorded in the Clerk's Office of Tazewell County, Virginia, in Deed Book 66, page 489. That ~t is true, .as s~ated
in said paragraph ''SIXTH'' of complamant 's said bill of
complaint, that there was a provision in said contract for
the purchase of certain surf ace of said tract of land, as therein set out, and that, in pursuance of said provision
page 46 ~ for purchase in said contract, by deed dated De- cember 10, 1909, and recorded in the Clerk's Office
of Tazewell County, Virginia, in Deed Book 72, page 84, J.M.
Smith and others conveyed to Pocahontas Consolidated Collieries Company, Incorporated, a Virginia corporation, which
had succeeded to the title of the Pocahontas Collieries Company, a Virginia corporation, the surface land hereinbef ore
referred to, said surface containing 243.14 acres, the said
matters and things herein referred to being more fully set
out in the exhibits purported to be filed in paragraph
''SIXTH'' of complainant's said bill of complaint. That it is
true, as set out in said paragraph ''SIXTH'' of complainant's
said bill of complaint, that, in addition to the said tr'act of
335.49 acres hereinabove referred to, the said J. M. Smith
and wife, by lease dated March 23, 1918, and recorded in the
Clerk's Office of Tazewell County, Virginia, in Deed Book
84, page 329, leased to Pocahontas Fuel Company, Incorporated, an undivided one-half interest_ in two certain tracts
of land situate on the waters of Laurel Creek of Bluestone
River, in Tazewell County, Virginia, one tract contaiJJ.ing 38.40
acres and the other tract containing 70~06 acres, the said lease
being filed as an exhibit in paragraph "SIXTH" of complainant's said bill of complaint; and that it is true, as set
out in complainant's said bill of complaint, that on the same
date J. M. Smith and wife leased the said undivided one.half interest in the two tracts above referred to to the Pocahontas Fuel Company, Incorporated; they conveyed their said
µndivided one-half interest in the said two tracts to Pocahontas Coal and Coke Company, a corporation, which said
deed of conveyance is recorded in the Clerk's Office of Tazewell County, .Virginia, in Deed Book 84, page 327, the said
, deed to Pocahontas Coal and Coke Company being made subject to the contemporaneous lease to Pocahontas Fuel Company, Incorporated, said deed to the Pocahontas Coal and
Coke Company also being filed in para.graph
page 47 ~ "SIXTH" of complainant's said bill of complaint
as an exhibit.
(7) That it is true, as $et out in paragraph "SEVENTH"
of complainant's said bill of complaint, that both of the con-
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tracts of lease hereinabove referred to. are now owned and
held by Pocahontas Fuel Company, Incorporated.
(8) That the clause referred to in paragraph ''EIGHTH"
of complainant's said bill of complaint is one of the clauses
in the said contract of lease of June 15, 1906, and t~. Jt. is
true, as stated in complainant's said bill of complaint, that
said lease provides that the grantee shall pay on the 15th
day of June, 1936, for the coal unmined from.the said tract of
335.49 acres, less the royalties thereto£ore paid the refor in
excess of the royalties paid for coal actually mined.
·
(9) That it is true, as set out in paragraph '.'NINTH,, of
complainant's said bill of complaint, that there is a clause
in the contract of lease of March 23, 1918, which is practically
the same as. the clause referred to hereinabove in the contract of lease of June 15, 1906. That it is also true, as set
out in paragraph "NINTH" of complainant's said bill of
complaint, that Rebecca W. Dillion and others instituted a
suit against Pocahontas Fuel Company, Incorporated, Pocahontas Coal and Coke Company, and others, in which suit
the title to said Smith's undivided one-half interest in the
said two tracts of 38.40 acres and 70.06 acres was involved;
and it is also true that, upon the institution of said suit involving the said Smith title, the Pocahontas Fuel Company,
Incorporated, ceased for the time being the payment to the
said Smith Estate of the minimum royalty due to them under
the contract of lease of the said undivided one-half interest
in said two tracts of land hereinabove referred to; and it is
also true, as stated in said paragraph· "NINTH" of complainant's said bill of complaint, that in said suit instituted
by Rebecca W. Dillon and others the complainants recovered
title to an undivided one-half interest in the 70.06 acre tract,
(which was the title which was ~onveyed .by lease
page 48} to Pocahontas Fuel Company, Incorporated, and
by deed to Pocahontas Coal and Coke Company, as
hereinabove set out); and it is true that in said suit the
title to the said 38.40 acres -was confirmed in the said Pocahontas Fuel Company, Incorporated, and the said Pocahontas
Coal _and Coke Company, and your respondent here alleges
that m the deed of lease from J. M. Smith and wife to the
Pocahontas Fuel Company, Jncorporated, and in the deed
of conveyance to the said Pocahontas Coal and Coke Company of the undivided one-half interest of the said J. M.
.Smith and wife in and to the said two tracts of land there
were covenants of title, which covenants are more fully set
out and described in the said deed a.nd deed of lease hereinabove referred to, which said covenants of title bound J. M.
Smith and wife to defend the title which they conveyed to
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their grantees; and your respondent further alleges that in
the defense of the said suit instituted by the said Rebecca
W. Dillion and others, your respondent and the Pocahontas
Coal and Coke Company expended considerable sums of
money in the defense of the title which was conveyed to them
by the said J. M. Smith and wi~e, and your respondent here
alleges that it is entitled to recover from the said J.M. Smith
and wife, or the- estate of J. l\L Smith, any and all amounts
which were expended by it and Pocahontas Coal and Coke
Company in the defense of the title which was conveyed to
them by J. l\L ·Smith and wife with the covenants above referred to, with interest thereon from the date of payment;
and your respondent further avers that it is entitled to recover herein from the said J. M. Smith's estate any and all
sums which were paid as royalties to either J. M. Smith or
his successors upon the undivided one-half interest in tbe:
70.06 acre tract, the title to which was lost in the· said suit
instituted by Rebecca W. Dillion and others above referred
to,. being $4,050.39 royalties, with interest on $107 .86, part
thereof, from March 26th, 1918; with interest on $1.61, part
thereof, from May 6, 1918; with interest on $109.47,
page 49 } part thereof, from July 5, 1918; with interest on
$109.47, part thereof, from October 5, 1918; with
interest on $109.47, part thereof, from January 4, 1919; with
interest on $109.47, part thereof, from April 1, 1919; with
interest on $109.47, part thereof, from July 2, 1919; with interest on $109.47, part thereof, from October 1, 1919; with
interest on $109.47, part thereof, from January 3, 1920; with
interest on $109.47, part the1·eof, from April 1, 1920; with
interest on $109.47, part thereof, from July 2, 1920; with
!nterest on $109.47, part thereof, from October 2, 1920; with
~nterest on $109.47, part thereof, from January 4, 1921; with
mterest·on $109.47, part thereof, from April 6, 1921; wHh interest on $109.47, part thereof, from July 1, 1921; with interest on $109.47, part thereof, from October 1, 1921; with
interest on $109.47, part thereof, from January 6, 1922; with
interest on $109.47, part thereof,. from April I, 1922 · with
interest on $109.47, part thereof, from July 1, 1922; with interest on $109.47, part thereof from October 2, 1922; ·with in!erest on $109.47, part thereof, from Jan nary 1, 1923; with
mterest on $109.47, part thereof, from April 2, 1923; with interest on $109.47, part thereof from Jnly 3, 1923; with interest on $109.47, part thereof, from October 1, 1923; with
interest on $109.47, part thereof, from January 1 1924 · with
interest on $109.47, part thereof, from April 7 1924 · with interest on $109.47, part thereof, from July 7, '1924;' with interest on $109.47, part thereof, from October 6, 1924; with
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interest" on $109~47; part thereof, from January 1, 1925; with
interest on $109.47, part thereof, from April 1, 1925; with
interest on $109.47, part thereof, from July 1, 1925; with interest on $109.47, part thereof, from October 2, 1925; withinterest on $109.47, part thereof, from January 1, 1926; with
interest on $109.47, part thereof, from April 5,
page 50 ~ 1926; with interest on $109.47, part thereof, from
July 1, 1926; with interest on $109.47, part thereof,
from October 1, 1926; with interest on $109.47, part thereof,
from January 3, 1927; and with interest on $109.47, part
thereof, from April 1, 1927; and being Seven Hundred and
Fifty-Three and 45/100 ($753.45) Dollars taxes, with interest
on $122.45, part thereof, from December 1, 1927; with interest on $121.21, part thereof, from December 1, 1928; with
interest on $112.53, part thereof, from December 1, 1929; with
interest on $115.94, part thereof, from December 1, 19"30; with
.interest on $104.00, part thereof, from December 1, 1931; with
interest on $92.07, part thereof, from December 1, 1932; and
with interest on $85.25, part thereof, from December 1, 1933;
·and your respondent avers that it is not true that there are
now due to the Estate of J. M. Smith from Pocahontas Fuel
Company, Incorpor·ated, the minimum royalties provided for
in said contract of lease of March 23, 1918, but that tlie m.;tate
of J. M. Smith is only due the minimum royalties on the undivided one-half interest in the 38.40 acre tract from March
23, 1918, up to the present time, less a.ny amount he;retofore
paid as tonnage and minimum royalties in said 38.40 ac-res~
and less any and all amounts which have heretofore been paid
as minimum royalty or otherwise on the one-half undivided
interest in the said 70.06 acre tract, the title to which was
lost in the Dillon ·suit about referred to, and less any and
amounts which were expended by the said Pocahontas Fuel
Company, Incorporated, in the defense of the title to the one_half undivided interest in the said two tracts of la;ncl, antl
.
less any and all taxes which were paid by the said
page 51 ~ Pocahonta~ Fuel Company, Incorporated, on the
said undivided one-half interest in the said 70.06
acre tract of land, as provided for in the contract of lease
of March 23, 1918.
(10) That it is true, as provided in paragraph ''TENTH"
of complainant's said bill of complaint, that the rovalties
provided for in both of said contracts of lease, as "'to t.he
amount thereof and as to the time of payment, are fully set
forth in said contracts of lease, copies of wl1ich are purported
to be filed with complainant's said bill ·of complaint.
(11) For answer to the allegations set out in paragraph
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''ELEVENTH'' of complainant's said bill of complaint, your
respondent here states that it is ready and w~lling to pay
to the Estate of J. M. Smith, deceased, any and all amounts,
if any, which may no~ be due and owing from Y?Ur respondent
to the said J. l\L S1TIJth Estate by reason of said contracts of
lease hereinabove referred to, after deducting the amounts
which your respondent has paid as tonnage and minimum
royalties and taxes on t!ie said u~divided one-.half int~rest
in the 70.06 acre tract, title to whrnh was lost m the Dillon
suit hereinabove referred to, being Four Thousand and Fifty
and 39/100 ($4,050.39) Dollars royalties, with interest on same
as above set out, and Seven Hundred and Fifty-three and
45/100 ($753.45) Dollars taxes, with interest on same as ahove
set out, and further deducting any and all amounts which
your repsondent has been forced to expend in its defense
of its title to the said Smith lands in the suit instituted by
Rebecca W. Dillon and others, herein ref erred to, which said
amounts, with interest, your said respondent here
p~ge 52 ~ states that it is entitled to recover from the Estate
of J. M. Smith, deceased, in this suit by reason of
the covenants of title hereinabove referred to, which amounts
respondent here claims as set-offs against any amount which
it mav now haYe under said contractR.
(12) That your respondent is not advised as to the matters
and things alleged in paragraph "TWELFTH" of compluinant's said bill of complaint, and for that reason neither denies nor admits the same, but asks for strict proof thereof.
(13) For answer to the allegations of paragraph ''THIRTEENTH'' of complainant's said bill of complaint, your respondent here states that it is not advised as to what the complainant is entitled to as widow and distributee of the Estate
of J.M. Smith, deceased, and your respondent here stateg that
it is ready and willing to pay any and all amounts which may
be due .by it under the said lease contracts, taking into consideration the deductions hereinabove referred to, and your
r~spondent here further respectfully submits that it is not
concerned with the matters and things alleged in paragraph
"TIDRTEENTH'' of complainant's said bill of complaint,
except that it be directed by order of Court to whom to pay the
amounts, if any, due and owing by it under said leases.
(14) Your respondent is not advised as to the matters Hnd
things set out in paragraph "FOURTEENTH" of complninant's said bill of complaint, and your respondent is not udvised as to how the Estate of J. ]\[ Smith, deceased, and the
interest therein of Thomas T. Smith as an heir and distrihntee,
should l1e adjudicated.
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(15) That your respondent is not advised as to the matters and things alleged in paragraph ''FIFTEENTH'' of
complainant's said bill of complaint; therefore, it neithm.·
denies nor admits the Rame; bnt, in so far as its interest herein may be affected by any matter or thing alleged
page 53 ~ in said paragraph '' FIFTEENTI:I'' herein referred to, it demands strict proof thereof.
(16) Your respondent is not advised as to the complainant's
rights, and the matters and things alleged in paragraph
"SIXTEENTH" of complainant's said bill of complaint.
Therefore, your respondent neither denies nor admits the matters and things alleged in said paragraph ''SIXTEENTH'' of
complainant's said bill of complaint, but your respondent here
alleges that your respondent should not be, and cannot be,
required in this proceeding to pay any amount to any person
at any time other than ·as provided for in the said two contracts of lease from J. M. Smith and wife to it, hereinabove
referred to, and your respondent here refers to the said con·
tracts of lease, ( which are herein filed with complainant's said
bill of complaint), as couclu~iYely showing what amounts shall
be paid by your respondent, and when said amounts shall be
paid.
(17) Your respondent is not advised as to whether or not
there are now in the hands of said Administrators undistributed funds collected by them on royalties under said
contracts of lease, as alleged in paragraph ''SEVENTEEN''
of complainant's bill; but your respondent denies that it is
true, as .alleged in said paragraph "SEVENTEENTH", that
there is a considetable sum already accrued to said estate
under said contracts of lease, whicl1 has not yet been paid
by the said lessee to the said Administrators; and whether
or not there is any snm, whatever, already accrued, and the
amount thereof, if any, will depend upon the determination
of the matters and claims hereinbefore set out.
(18) Your respondent is not advised as to the matters and
things set out and alleged in paragraph "EIGHTEENTH"
of complainant's said bill of complaint. However, your respondent presumes that the Bank of Bramwell, upon being
given notice as provided for in Section 5774 of the Code of
,Virginia, as alleged in paragraph "EIGHTEENTH" of complainant's said bill of complaint, fully protected
page 54 ~ itself in the collection of its debt due and owing
to it from the Estate of J. M. Smith, deceased.
However, your respondent has no definite information as to
this, and neither denies nor admits any of the allegations
of paragraph "EIGHTEENTH" of complainant's said bill
of complaint, but demands strict proof thereof.
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(19) Your respondent avers, as hereinabove set out, that
it is not interested in, nor is it concerned with, the distribution
of the estate of J. M. Smith, deceased, nor is it interestecl
in the claims against said estate, except in so far as it has
certain claims against said estate, by reason of the covenants
of title given i~ by J. M. Smith and wife in the leases executed
by J. M. Smith and wife to your respondent as lessee, hereinabove ref erred to; the title to certain of the p''l·operty
covered by the said leases having been lost in the Dillion suit.,
hereinabove referred to; but your respondent avers that the
distributees and heirs at law of J. M. Smith, deceased, in the.
distribution of the estate of J. M. Smith, deceased, have no
rights against your respondent other than those which are
given them in the said deed of lease, and your respondent
avers that, while the distributees and heirs at law of J. M.
Smith, deceased, may be entitled to l1ave the question of who
is entitled to the royalties and other sums of money which
are due, and which may become due, under said deeds of lease
adjudicated, the eomplainant herein is not entitled to, and
cannot force tllis respondent to pay at this time, any amount
of royalties which are yet to accrue, and have not yet accrued;
nor, as your respondent avers, can the complainant herein
determine the amount of tonnage to be hereafter mined from
the said lands covered by the said leases, due to the fact that
this respondent cannot be bound by such an adjudication, and
dne to the fact that various things may happen in the future
which may prevent any mining, whatever, on these seams of
coal, as, for instance, a loss of the title thereto, which contingency has already happened with reference to
· page 55 ~ the undivided one-half interest of the estate of J. M.
Smith, deceased, in and to the 70.06 acre tract
of land; and your respondent further avers that the only
determination which should be made herein under the bill
of oomplaint, in so far as it is concerned with the amount
of tonnage to be mined from the said tracts of land during
the period of the said leases, is the persons to whom the
royalty from said leases shall be paid, and the proportion in
which it shall be paid, when it shall become due and payable in the future.

· Therefore, your respondent asks tbat this, its answer, he
treated in the nature of a cross-bill, in so far as it seeks to
recover the sums hereinabove set out from the Estate of J. M.
Smith, deceased.
And now having fully answered, this respondent prays to
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be hence dismissed with its reasonable costs in its behalf expended.
POCAHONTAS FUEL COMPANY,
INCORPORATED,
.
By GREEVER & GILLESPIE, p. d.
Notation on back of answer.
Filed this the 17th day of October, 1935.
C. W. STEELE, Clerk.
By A. H. SURFACE, Deputy.
page 56
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Virginia :
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In the Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,

v.

W. R. Graham and R. K. Crockett, Administrators of J. M.
Smith, Deceased, et al., Defendants.
ANSWER OF POCAHONTAS COAL AND COKE
COMPANY, A CORPORATION.
To the Honorable A. C. Buchanan, Judge of said Court:
The answer of Pocahontas Coal and Coke Company, a eorporation, to a bill of complaint filed against it and others in
the Circuit Court of Tazewell County, Virginia, by Hettie G.
Smith, complainant.
This respondent, reserving. unto itself the benefit of all just
exceptions to the said bill of complaint, for answer thereto, or
to so much thereof as it is advised that it is material that it
should ans,wer, answers and says: ·
(1) That it is not advised as to whether or not the complainant, Hettie G. Smith, is a resident of the Town of Bedford, in Bedford County, Virginia, and is not advised as to
whether or not the complainant was ever a resident of lhe
Town of Bluefield, formerly Graham, Tazewell County, :Virginia. Therefore your respondent neither admits nor denies
tl1e allegations in paragraph "FIRST" of complainant's hill
of complaint, but calls for strict proof thereof.
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· (2) Your said respondent is not advised as to the matters
and things set out in paragraph ''SECOND'' of complainant's
bill of complaint, and for that reason neither admits nor denies them, but calls for strict proof thereof.
(3) Your respondent is not advised as to the matters and
things set out in paragraph ''THIRD'' of complainant's bill
of complaint, and the ref ore your respondent neither denies
nor admits the same, but calls for strict proof thereof.
(4) Your respondent presumes that it is true, as
page 57 ~ stated in paragraph n.FiQURTH'' of complainant's
said bill of complaint, that J. M. Smith died intestate, a.nd that W.R. Graham and R. K. Crockett were properly appointed Administrators of the est~te of J. M. Smith,
deceased, and qualified as such Administrators; but this respondent, being without direct information as to these alle ..
gations, neither denies nor admits the same, but calls for strict
proof thereof.
( 5) Your respondent is not advised as to t.he condition of
the estate of .( M. Smith, deceased, either at the present
time or at the time of his death; nor is your respondent advised as to any indebtedness of the said J. M. Smith to the
,Bank of Bramwell ; therefore your respondent neither denies nor admits the allegations in pa.ragraph ''FIFTH'' of
complainant's said bill of complaint, but calls for strict proof
thereof.
( 6) Your respondent is not advised as to what real estate
was owned by .J. M. Smith nt the time of his death, nor fa
· your respondent advised as to where said real estate is located, but your respondent states that it is true, as set out
in paragraph ''SIXTH'' of complainant's said bill of com~laint, that J. :M .. Smith was one of the joint owners of a certain tract of land supposed to contain 353.79 acres, (by survey containing- 335.49 acres), situate, lying and being in the
-County of Tazewell, Virginia, on the waters of Laurel Creek
of Bluestone R.iver; and it is also true, as stated in complainant's said hill of complaint, that this said tract was leased
to Pocahontas Collieries Company, a Virginia corporation,
said lease being recorded in the Cl~rk 's Office of Tazewell
County, Vir~foia, in Deed Book 66, page 489. That it is true,
as stated in said paragraph ".SIXTH" of complainant's said
bill of complaint, that th('.)re was a provision in said contract
for the purcha8e of certain surface of said tract of 1and. as
therein set out, and that, in pursuance of said provisions· for
purchase in said contract, by deed dated Decempage 58 ~ her 10, 1909, and recorded in the Clerk's Office of
Tazewell County, Virginia, in Deed Book 72, page

H. G. Smith, et al., v. Pocahontas Fuel Co.

-127

84, .J. M. Smith and others conveyed to Pocahontas .Consolidated Collieries Company, Incorporated, a Virginia corporation, which had f-luccoeded to the title of the Pocahontas Collieries Company, a V:irginia corporation, the surface land
hereinabove referrerl to, said surface land having been determined by survey to contain 243:14 acre~. the said matters
and thing6 herein referred to being more _fully set out in the
exhibits purported to be filed in paragraph ''SIXTH'' of
complainant's said bill of complaint. That it is true, as set
01:1-t in said paragraph "SIXTH" of complainant's said bill
of complaint, that, in addition to the said tract .of 335.49 acres
hereinabove referred to, the said .J. M. Smith and wife, by
lease dated March 23, 1918, and recorded in the Clerk's Office
of Tazewell County, Virginia, in Deed Book 84, page 329,
leased to Pocahontas Fuel Company Incorporated an undivided one-half interest in two certain tracts of land situate
on thP. waters of Laurel Creek of Bluestone River, in Tazewell County, Virginia, one tract containing 38.40 acres and
the other tract containing 70.06 acres, the said lease being
filed as an exhibit in paragraph "SIXTH" of complainant's
said bill of complaint; and that it is true, as set out in complainant's said bill of complaint, that on the same date J. M:.
Smith and wife leased the said undivided one-half interest
in the two tracts above referred to to the Pocahontas Fuel
Company Incorporated, they conveyed their said undivided
- orn~-half interest in the said two tracts to your respondent,
Pocahontas Coal and Coke Company, a corporation, which
said deerl of conveyance is recorded in the Clerk'~ Office of
Tazewell •County, Virginia, in Deed Book 84, page 327, the
said deed to Pocahontas Coal and Coke Company being mad·e
subject to the contemperoneous lease to Pocahontas · Fuel
Company Incorporated, Haid deed to your respondent, Pocal10ntas Coal and Coke Company, also being filed in paragraph
''SIXTH'' of complainant's said bill of complaint
·page 59 } as an exhibit.
(7) That it iR true, as set out in paragraph
''SEVENTH'' of complainant's said bill of complaint, that
both of the contracts of lease hereinabove referred to are
now owned and beld by Pocahontas Fuel Company Incorporated.
(8) That thP. clnuse referred to in paragraph "EIGHTH''
of· r.omplainant's said bill of complaint is one of the clauses
in t.hA Raid contract of lease of .Tiine 15, 1906, and that it is
true, aR stated in complainant's said bill of complaint, that
Raid lease provides that the grantee shall pay on the 15th day
of ,June, 1936, for the coal unmined from the said tract of
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335.49 acres, less the royalties thPretofore paid therefor in
excess of the royalties paid for coal actually mined.
(9) That it is true, as set out in paragraph ''NINTH" of

complainant's said bill of complaint, that a suit was instituted
in the Circuit Court of Tazewell County, Virginia, by Rebecca "\V. Dillion, and other~. against your 1·espondent, th<>Pocahontas Fuel Companv Incorporated, and others, in which
suit tbe title to the said t~vo tracts of land of 38.40 acres and
70.06 acres, respectively, became involved: and that it is also
true, as stated· f.11 · paragTa ph '' l\TJNTH" of complainant's
Raid bill of complaint, that in said suit instituted by Rebecca
W. Dillion, and· others, the complainants therein recovered
title to an undivided one-half interest in the said 70.06 acre
tract, (which waR tl1e. title which was conveyed by. lease to
Pocahontas Fuel Company Incorporated, and by deed to yom·
respondent, Pocahontas Coal and Coke Company, as hereinabove set out) ; and that it is true that in said suit the title·
to the said 38.40 acres was confirmed in said Pocal10ntas Fuel
Company Incorporated, and ··your respondent, Pocahontas
Coal and Coke ,Company: and your respondent here alleges
that in the deed of lem;;e from J. M. Smith and wife, to the
Pocahontas Wnel Company Incorporated, and in
page 60 ~ the deed of conveyance to your respondent, the said
Pocahontas Coal nnd Coke Company, a corpora_tion, of the undivided one-half interest of the said J.M. Smith
and wife in and to the said two tracts of land there were
covenants of title. which covenants are more fullv set out
and described in the said deed and deed of lease, hereinabove
referred 'to, which said covenants of title bound J. M. Smitlt
and wife to defend the title which thev conveved their
grantees ; and your respondent further alleges uiat in the
defense of thP. said suit instituted bv the said Rebecca w·.
Dillion and others. your respondent and the Pocahontas Fuel
Company Incorporated expended considerable sums of money
in the defense. of the title which was conveved to them bv the
said J.M. Smith and wife; and your respondent here alieges
that it is entitled to recover from the said ,T. M. Smith and
wife. or the Estate of .J. M. Smith, deceased, anv and alJ
amounts whicl1 were expended by it and the Pocaho.ntas Fuel
Company Incorporated in the defense of the title which was
·conveyed to tl1em by J. l\f. Smith and wife, with the covenants
ab.ov.e referred to, witl1 interest thereon from the date of payment: and your reRpondent further avers that it is entitled
to rP.cover herein from the Estate of J. M. Smith the sum
of$ ........... which ~um iR due it from the Estate of ,T. U.
Smith by reason of its Io~s of title to the said 70.06 acre tract
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hereinabove referred to, which title was warranted to i_t ·by
.T. M. Smith and wife, in the deed of conveyance from J. M.
Smith and wife to your respondent, Pocahontas Coal and
-Coke Company, dated March 23, 19'18, and recorded in the
Clerk's Office of Tazewell County, Virginia, in Deed Book
84, page 327, to which said deed reference is here made for
a more complete statement of the covenants of title therein
made by J.M. Smith and wife to your respondent, Pocahontas
Coal and Coke Company, a corporation.
Your respondent is not advised as to the other matters and
things alleged in paragraph ''NINTH'' of compage 61 ~ plainant 's said bill of complaint. Therefote, your
respondent neither denies nor admits the same, but
calls for strict proof thereof.
(10) Your respondent is not advised as to the matters and
things alleged in paragraph ''TENTH'' of complainant's
said .bill of complaint. The refore, your respondent neither
denies nor admits the same, but calls for strict proof thereof.
(11) Your reRpondent is not advised as to the matters and
things alleged in paragraph· ''ELEVENTH'' of complainant's Raid bill of complaint. Therefore, your respondent
neither denies nor· admits the same, but calls for strict proof
thereof.
(12) Your respondent is not advised as to the matters and
thing·s alleged in paragraph "TWET..1FTH" of complainant's
said bill of complaint. Therefore, your respondent neither
denies nor admits the same, but calls for strict proof thereof.
(13) Your r~spondent iR not advised as to the matters and
things alleged in paragraph "THIRTEENTH" of complainant's said bill of complaint. Therefore, your respondent
neither denies nor admits the same, but calls for strict proof
thereof.
(14) Your respondent is not advised as to the matters and
things alleged in paragraph ''FOURTEENTH" of complainant's said bill of complaint. The refore, your respondent
neither denies nor admits the same, but calls for strict proof
- thereof.
(15) YoU:r respondent is not advised as to the matters and
things alleged in paragraph ''FIFTEENTH'' of complainant's said ·bill of complaint. Therefore, your respondent
neither denies nor admits the same, but calls for strict proof
thereof.
·
(16) Your respondent is not advised as to the matters and
things alleged in paragraph ''.SIXTEENTH" of complainant 'R said hill of complaint. Therefore, your respondent
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neither denies nor admits the same, but calls for strict proof
thereof.
( 17) Your respondent is not advised as to the
page 62 ~ matters and things alleged in parag-raph ''SEVENTEENTH'' of complainant's said bill of complaint.
The ref ore, your respondent neither denies nor admits the
same, but calls for strict proof thereof.
(18) Your respondent is not advised as· to the matters and
things alleged in paragraph "EIGHTEENTH'' of complainant's said bill of complaint. Therefore, your respondent
neither denies nor admits the same, but calls for strict proof
thereof.
(19) Your respondent avers, as hereinabove set out, that
it is not interested in, nor is it concerned with, the distribution of the Estate of J. M. Smith, deceased, nor is it interested in the claims against said Estate, except in so far as its
claim against the estate of .T. :M:. Smith, deceased, on account
of the failure of the title to the 70.06 acre tract, hereinabove
referred to~ iR concerirnd; and your respondent here avers
that, as set out above, it is entitled to recover from the Estate
of J.M. Smith, deceased, the sum of$ ............ , which it
has heretofore expended in the defense of the J.M. Smith title
to the two tract.R of land hereinabove referred to; and, in
addition thereto, it is entitled to recover the sum of $ ....... .
in the way of damages which it has suffered by reason of
the failure of t]1e title to the 70.06 acre tract hereinabove re-ferred to.
Therefore, your respondent asks that this, its answer, in
so far as it seeks to recover the sum hereinabove referred
to from the ERtate of .J.M. Smith, deceased, be treated by the
Court in the nature of a. cross-bill.
·
And now, having fully answered, this respondent prays to
ho hence dismissed, with its reasonable costs by it in t.bis behalf expended.
POQAHONTA.S COAL AND
COKE COMP ANY,
By GREEVER & GILLESPIE, p. d.
page 63 }

Notation on back of answer:

Fil~cl. this th~ 17th day of October. 1935.

C. W. STEELE, Clerk.
By A. H. SURFACE, Deputy..
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Circuit Court of the'County of Tazewell on Saturday, the 25th day of October, in the year of our
Lord, one thousand nine hundred and thirty-five.
Present: The Honorable A. 0. Buchanan, .Judge.
Hettfo G. Smith, Complainant
'I).

W. R. Graham and R. K. Crockett, Administrators of the
e~tate of .T. M. Smith, deceased, et al., Defendants.

DEOREE.
This eause came on to be heard this 25th day of October,
] 935, on the bill of the complainant and the exhibits therewith,
filed in the Clerk's Office of this court the 29th day of September, 1934; on process to answer said bill, dated September 4th, 1934, issued by the Clerk of this Court, against all
of the defendants to said bill; and duly executed on the following named of said defendants; R. K. Crockett, Administrator, Mrs. Gray Tart.er Hurt" Vicie A. Burgess, I. M. Sanders, Sallie M. Sanders, and Allene Sanders Worrell, by delivering to each in person a copy of said process; on \Valter
M. Sanders by delivering a copy thereof to Vicie A.. Burgess,
his mother, a person over the age of sixteen years, and a
member of his household, found at his usual place of a.bode,
and explaining to her the purport thereof, the said Waltei·
M. Sanders not being found at his usual place of abode; on
Pocahontas iThel Company, Incorporated, by delivering a
copy of said process to L. B. Crawford, the Assistant Secretary and a director and ag·ent of said Corporation, at Pocahontas, in Tazewell County, Virginia,. whereat the said L. B.
Crawford resides and whereat is located the prineipal office of
the said Corporation in this State, all of which appears from
the returns and endorsements made on the original of said
process, showing· said services to have been made by H. S.
Kinser, Deputy for .James H. Hurt, Sheriff of Tazewell
County, Virginia, on September 6th, 1934; on Thomas T.
Smitl1, a resident of Roanoke County, Virginia, by
page 65 ~ delivering to him in said County, in person, a copy
of said process, as shown by the return endorsed
thereon by Geor~e Richardson, Sheriff of said Roanoke
County: on the affidavit of V. L. ,Sexton of counsel for the
complainant, Hettie G. Smith, of the Non-residence of the defendants Charles B. Smith, Pearl Smith Cecil, W.R. Graham,
vV. R. Grah::im, .Tr., vV. R.. Graham, Administrator of ,J. M.
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;

Smith, deceased, Charles Smith, Henry Smith, Louisa Smith;
Rebecca Freeman Sims, Allene Sanders Worrell, Charles
RandolP,h Sanders, Bank of Bramwell, a corporation, Pocahontas Coal and Coke Company, a Corporation, C. M. Feil,
Trustee, and R. S. Kime, Trustee, and giving the last known
addresses· of said non-residents defendants; on order of publication against said non-resident defendants, duly issued
by the Clerk of .this court and duly published in the Clinch
Valley News,. a newspaper published in Tazewell County,
Virginia, for f~ur successive weeks, and duly posted at the
front door of said court house, as required by law, and copie::;
of said publication having been mailed, by the Clerk of this
court, to all of said non-reHident defendants, as shown by
the said Clerk's certificate, filed iu the pape1·s of said cause;
on bill of Revivor filed by the complainant on the .... day of
August, 1935, by order of this court, suggesting the death
of the defendant Charles B. Smith since the institution of this
suit, and praying that the same be revived in ·the name of
Edna Bonham Smith, his Executrix, and the sole beneficiary
.of his last will and testament; on process to answer said bill
of Revivor, issued by the Clerk of this Com't, returnable to
_the first Monday in September, 1935, service of which was
duly a.ccepted by the said Edna Bonham Smith, by her attorney, T. C. Bowen, and filed with the papers of this cause;
on orders entered at rules, and on argument of counsel.
On consideration whereof none of the defendants
.page 66 ~· having appeared and demurred to or answered the
said bill, it is adjudged, ordered and decreed that
the said bill be ta.ken for confessed as to all of the hereinbef ore named resident defendants on whom process has been
served.
·
The complainant, by counsel, having· tendered to the court
her second amended bill wherein she suggests the. recent death
of W.R. Graham, a joint Administrator with R. K. Crockett,
of the estate of J. M. Smith, deceased, and who, as such, as
well as in his own rigl1t., was a party defendant to the said
o:rigfoal bill. was proceeded against by order of publication,
and praying that said cause be revived in the name of the perRona.1 representative Qf the said W. R. Graham, deceased, by
.proper process; ·it. is further adjudged, ordered and decreed
that said amended bill· be marked filed by the Clerk of this
Court, and that proper process issue against said Execut01·,
returnable to the fi.rst Monday in November, 1935, and if
said process cannot be served in person on said Executor,
or if he will not ac.cept service thereof, then an order of pub-
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lication is hereby directed against said Executor rev1vmg
this cause as to him.
page 67 } Virginia :
In the Circuit ,Oourt of Tazewell County:
Hettie G. Smith, Complianant
v.
W. R. Graham and R. K. Crockett, Administrators of the
estate of .J. M. Smith, deceased, ef al., Defendants.
SPECIAL REPLICATION OF THE COMPLAINANT,
HETTIE G. SMITH. TO THAT PORTION OF THE
ANSWERS OF THE DE.~,ENDAN'TIS POCAHONTAS
FUEL COMPANY AND POCAHONTAS 1COAL AND
COKE COMP ANY, FILED IN THIS SUIT, SETTING
UP CLAIM FOR AFiFIRMATIVE RELIEF.
To the Honorable A. C. Buchanan, Judge of said Court.
The complainant, Hettie G. Smith, by way of special replication to the answers of the defendants Pocahontas Fuel
Company, Incorporated, and Pocahontas Coal and Coke Company, a Corporation, filed in this cause, wherein the said defendants pray for affirmative relief against this complainant,
an<;L the other heirs and distributees of J. M. Smith, deceased,
says:
That whilP. it is true, aR alleged in the complainant's bill, ·
and admitted in said arn~wers, that the said J. M. Smith during his lifetime, to-wit, Ma.rch 23, 1918, entered into the contracts of sale and lease, in which the complainant joined, to
the Raid defendant companies, leasing and conveying his interest in and to two certain tractr-; of land mentioned in the
bill, and in said answers, one of which contains 70.06 acres
and the other 38.41 acres, for the purposes stated, all of whicl1
is fully set forth in the Exhibits "Second Lease" and "Second DeP.d' '. heinir copies of said contract and deed of lease
and Rale~ filed with the bill in this cause, and wbile it is also
true that a suit was instituted in the Circuit C-0urt
page 68 } of Tazewell County by Rebecc.a W. Dillion 1 and
others, ag·ain.st the said Pocahontas Fuel Company, Incorporated, Pocahontas Coal and Coke Company, .J.
M. Smith, a.nd otherR, in which suit the title to tl1e interest
of the said .T. M . .Smith in said land was involved, and by

"l
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which a portion of said land, to-wit: the one-half interest of
.T. M. Smith in the 70.06 acre tract, was recovered, and on
account of which suit the said Pocahonta.s Fuel Company
and Pocahontas Coal and Coke Company may have made
certain expenditures in the defense thereof, in the way of
attorney's fees and cost~, yet the c.omplainant, Hettie G.
Smith, denies that the said Pocahontas Fuel Company, Incorporated, and the said Pocahontas ,Coal and Coke Company,
a corporation, have a right to recover anything on account of
said fees and costs, or on account of minimum royalties theretofore paid on said one-half interest. in the 70.06 acres so recovered, as an off-set against the funds due and owing and
to become due and owing to her and to the estate of the
said J. M. Smith, under the lease of June 15, 1906, of the
335.49 acres of land, or otherwise; but submit that whatever
rights to a recovery, if any, that said Fuel Company and
said Coal and Coke Company may have are controlled solely
by the covenants in the contracts of lease and sale, of March
23, 1918, and that their recourse, if any they have, is against
the lands mentioned in said contracts and conveyance, and
they must therefore charge said sums against the amounts
accrued and owing, and to accrue, under said e.ontracts of
lease and sale affecting said 38.411 acres and 70.06 acres, there
being more than sufficient royalties owing and.to become due
therefrom sufficient to pay said claims; that in no event can
the said defendant companies recover the taxes claimed in
its said answer as having· been paid by them on the one-half
interest of said estate in the 70.06 aere tract of land recovered
~y the said Dillion in said snit.; that the said taxes are a
lien on said real estate and if they have a right to
page 69 ~ recover at all they should have recovered the same
against tJ1e beneficial plaintiffs in the said Dillion
suit, as tbP. taxes follow the land.
The said Hettie G. Smith further replying and answering
denies that the said defendants, Pocahontas Fµel Company,
Incorporated, and Pocahontas Coal and Coke Company, a
Corporation, have any right whatever, as claimed in their
respective answers, to recover anything froll} the complainant or from the J. M. Smith estate, by virtue of the matters
and t.hing·s set up therein for affirmative relief, that the attorneys' fees claimed in· said answers for the defense of said
suit, insofar as the estate of J. M. Smith is concerned, were
a matter of contract between the said J. M. Smith and hi~
attornevs and the ~aicJ fe.es l1ave been adjusted and paid by
the administrators of said estate to the attorneys that represented the said ,J. M. Smith, the Pocahontas Fuel Company,
and tlie Pocahontas Coal and Coke Compa.ny..

•
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And now having fully specially replied to the said defendants' claims for affirmative relief, as made in their said respective answers, the complainant prays hence to be dismissed
as to so much of said answer as sets up any claim for .affirm.a- tive relief against this complainant.
Respectfully submitted,

HETTIE G: .SMITH,
By Counsel.
SEXTON & SEXTON, Attorneys.

page ·70 ~

.Circuit Court of the County of Tazewell on Tuesday, the 3oth day of June, in the year of our Lord,
one thousand nine hundred and, thirty-six.
Present: The Honorable A. C. Buchanan, Judge.

Hettie G. Smith, Complainant
v.
W. R. Graham and R. K. Crockett, Administrators o:f the
estate of .T. M. Smith, deceased, et al., Defendants.
DECREE.
This cause came on again to ·be heard on this the 30th day
of ,June, 1936, on the former proceedings therein; on the answers to the complainant's bill by the defendants, Pocahontas
,Fuel Company, Incorporated, Po(lahont.as· Coal and Coke
Company, a Corporation, and ,Bank of Bramwell, a Corporation, whioh answers were filed in the Clerk's Office o:f the
Circuit Court of Tazewell County, Virginia, on the 17th day
of October, 1935, as shown by the Clerk's endorsement thereon,
but which were inadvertently overJooked and not noted in the
decree entered in this cause on .the 25th day of October, 1935;
on general replication to all of said answers; on special replication. or an~wer. of the complainant, Hettie G. Smith, to
the ans,1lers of 1:.he said defen<lants, Pocahontas Fuel Company, Incorporation, and Pocahontas Ooal and Coke Company. a Corporation, thh;; day "filed in oµen Court by leave or
Court; and on ar~ment of counsel.
On consideration whereof, it appearing. to the Court. :from
the exhibit contract of lease of June 15th, 1906, fi;led with and
made a part of complainant's bill. that the thirty-year period
,vithin which the lessee, under '' Article Twelve,., of said lease
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contract, covenanted to either "mine or pay for" the coal contained in the Pocahontas Number Three vein, or seam, and
the upper Smith vein, or seam, underlying the tract of land
covered by said lease contract, expired on the 15th day of
June, 1936, thereby giving· to the lessors in said lease contract the rig·ht to now demand payment for all of said coal
contained in the said two ·veins, or seams, underpage 71 ~ lying 'said tract of land, in accordance with the
terms .of said lease contract; and it further appearing to the Court, from the plending·s in tlle cause, that
all of the coal in said seams underlying said tract of land
has not been mined and/or paid for, and that the amount
to be paid for said coal is now due to the lessors, their assigns and personal representatives, but is now unascerlainecl
and undetermined.
It is, tl1~refore, a.djudged, ordered and decreed that A. 8.
Higginbotham, as Commissioner in ,Chancery of this Court,
p:roceed to t.ake and state an account, and report to this Court
on the following· inquiries, to-wit:
FIRST: What estate, if any, was owned by J. 1vI. Smith
at the time of his death, of what did it consist, and where
situated.
SECOND: An ac.connt of the personal estate of which J.
M. Smith died seized and possessed, which came, or should
have come, into the hands of his personal representatives.
and to settle tlie accounts of the defendants, W. R. Graham
and R. K. Crockett, the Administrators of said estate.
THIRD: An account of all of the debts and demands
against said estate, the priorities thereof, the names of the?
persons to whom owing, the amounts paid thereon, if any, by
J. M. Smith and by his said Administrators, and the balancC?'
of said personal estate, if any, that came into their hands yet
to be administered.
FOURTH: The a~~:gregafe interest of the estate of J. M.
Smith, deceased. in the joint coal lease contract, between J.
M. Smith and others. and Pocahontas -Collieries Company, a
Corporation, and now owned by Pocal1ontas Fuel Company,
Incorporated, as set forth and fully clesc.ribed and e~plained
in the two exl1ibits filed with and made a part of tbe bill as
'' Exhibit First Lense" and "Exhibit Deed 11, bearpage 72 ~ ing date June 15, 1906, and December 10th, 1909,
respectively ; the names of all other parties, than
the J. l\L Smith estate. now holding an interest in saicl contracts and the extent of the interest so held bv each of them.
FIFTH: The name8 of the persons entitled to the surplus
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:of the personal estate of J. M. Smith, deceased, as the dis·tributees of .said est.ate, the relationship of each to said J. M.
-Smith, deceased, and the extent each shares therein, under
tho Virginia Statute of Descents and Distribution, as of the
date of the death of the said J. M. Smith.
· SIXTH: To determine and report what of the indebtedness of said estate, if any, is properly and primarily charge-able to any one distributee of said estate, for which his or
her interest in said estate should be first made liable and
applied· to the payment thereof. And whether ~ny payments
were made thereon by .J. M. .Smith, during his lifetime, or
have been.made on said debt by said estate since his death,
-that should be charged to the interest of any such heir 01·
distributee. and the amount~ of any such payments. ·
SEV.E~NTH: To report the amo-unt of coal royalties that
have accrued to said estate, by virtue of the contract of lease
of June 15th, 1906, executed by said J. M. Smith, and others,
to Pocahontas Collieries Compan¥, Incorporated, and now
owned by Pocahontas Fuel Company, Incorporated, under Article ''Twelve" and "Thirteen" thereof, and filed as exhibit
"First Lease" with t]1e complainant's bill; what amount of
said royalties, if any, had been paid by the lessee to J. M. .
Smith, prior to his death, for which his estate is chargeable
under the terms of said contract; and what amount hae been
paid to his Administrators, if any, since his death, that are
so chargeable.
·pag·e 73 ~ EIGHTH: To ascertain and report the interest
in said estate of each of the heirs and distributees
of the Raid tl. M. Smith, and the liens, if any, against the interest of each of said heirs and distributees, stated in their
order of priority.
NINTH: To ascertain and report the total coal areas of
·each of the two seams, or veins, of coal, the '' Pocahontas No.
·w' 1md the '~Upper Smith" seams, or veins, underlying- tb(l
said 335.49 acre tract of land, as of the date of the said contract of lease of June 15th, 1906, and the total coal area of
·unmined coal of each of said seams, or veins, if any, as of ·
.June 15th, 1936; the thickness of each of said seams, or veins,
over their respective areas; whether the "Pocahontas -No.
3" seam, or vein, of coal underlying said tract of land consists of one solid seam, or if the said seam is a parted, di.vi <led,· or split ~earn.
TENTH: The total coal tonnage, and the recoverable
tonnag·e-of 2,240 pounds to the ton-of unmined coal contained in said "Pocahontas No. 3" seam, or vein, and the
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''Upper Smith'' seam, or vein, underlying said tract of 335.49
acres.
· ELEVENTH: Whether the lessee, under the terms and
provisions of said lease contract of June 15th, ·1906, has
mined coal from any seam, or seams, of coal underlying said
tract of land, other than the ''Pocahontas No. 3" vein and the
''Upper Smith'' vein, under the provisions of Article '' Thirteen'' of said contract, and if so, the tonnage thereof, and
when mined.
TWELFTH: To ascertain and report the usual and customary and established method of measuring and ascert.aining the gross tonnage of unmined coal in the neighborhood
where the property mentioned in the lease contracts are sit.
uate.
page 74 ~ THIRTEENTH: v\That would be a reasonable
fee, to be allowed by the Court to be paid out of
the funds to arise in this cause to counsel for the complainant, as prayed for in the bill, for instituting and prosecuting
this suit; and whether said fee should be charged against the
whole fund arising· from said lease contrac.t of and against
the interests of all the parties entitled thereto, so as to fall
equally and equitably on all the parties defendants, benefiting by this suit.
FOURTEENTH: Any other matter· of fact deemed pertinent by the Commissioner or that may be required by any
party to this suit: and he shal1 make due report thereof to
this Court., and with bis report he shall file as exhibits, all
records a.rid evidence taken and considered by him in making
said report.
·
Before proceeding- to take said account, said Commissioner
shall give notice of the time and place of making· the said inq-µiries and taking the said account to all the parties to said
suit, by not.foe to their attorneys, and by publication thereof
once a week for two successive weeks in the Clinch Valley
News, a weekly newspaper published in Tazewell_ County,
which publication shall be equivalent to personal service of
such notie-e on all persons affected by or interested in said
suit.
page 75 ~

Circuit Court of the Countv of Tazewell on Friday, the 24th clay of July, in 'the year of our Lord.
one thousand nine hundred and thirty-six.
Present: The Honornble A. C. Ruclmnan. ,Judge.
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Hettie G. Smith, Complainant

v.
W.R. Graham and R. K. Crocket~ A.dm'rs., etc., et al., De.
fendants.
DECREE.
The 1Complainant by counsel appeared before the court on
this the 24th day of July, 1936, and moved the court that she
be allowed to amen.d the last paragraph of section "EIGHTH''
of her bill :filed in this case by striking therefrom, in the
RC'venth line of said paragraph the word "minimums", and
by inserting after the word "royalties" in said line seven,
the following words: "for all coal mined therefrom", so that
the said paragraph, as amended, will read as follows:

."By the above it will appear that on_ the 15th day of June,
1936, there will be due and payable the balance of the royalties for all of the coal embraced in Pocahontas No. 3 vein,
and the upper Smith vein of coal, underlying the said tract
of 353.79 acres (335.49 acres by later survey), regardless of
whether or not the coal has been mined therefrom, after
crediting the Lessee with the royalties for all coal mined
therefrom theretofore actually paid (under the terms and
conditions of the lease, from the date thereof) to the said J.
l\I. Smith, and to hiR Administrators.''
And it appearing to the court that counsel for the defendant Pocahontas Fuel Company bad been given notice that this
motion would be made to the court at this time, and sai.d
counsel appeared and objected to said amendment, which objection the court overruled, 'and said defendant, by counsel,
excepted, and it is, thereupon adjudged, ordered and decreed
that the said amendment be made, which is accordingly done.
page 76 }

Endorsement on back of decree:

Enter this decree this the 24th day of July, 1936.
A. C. B.
Judge.

Circuit Court of the Countv of Tazewell on Sat..
urday, the 29th day of Aug·ust, in the vear of ouiLord, one thousand nine hundred and thirty-six:
page 77 }
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Present: The Honorable A. C. Buchanan, Judge.
Hettie G. Smith, ,Complainant,
~

.,

W.R. Graham and R. K. Crockett, Administrators of J. M.
Smith, deceas.ed., et a1., Defendants.

DECREE.
On motion of R. K. Crockett, Administrator of J. M. Smith,
deceased ; Thomas T. Smith, W. R. Graham, Jr., ( sole heir
at law of :Mae S. Graham), Pearl Cecil, wife of J. A. Cecil,
Edna Bonham Smith, in her own right, and as Executrix of
th~ estate of {Tuarles B. Smith, deceased, they have leave to
file and file their. joint answer to the bill of the complainant
in this case.
Upon motion of R. K. Crockett, Administrator of ,J. 1\L
Smith, deceased; Thomas T. Smith, W.R. Gral1am, Jr., (sole
heir at law of Mae S. Graham), Pearl Cecil, wife of .J. A.
,Oecil, Edna Bonham Smith, jn her own right and ·as Executrix of the estate of Charles B. ·smith, deceased, they have
leave to file and file their answer to the cross-bill of Pocahontas
Fuel Company, Incorporated, filed against them and others
in this case ..
. · Upon motion of Charles Smith, Henry Smith, Louisa Smith,
Rebecca Freeman Simms, Mrs. Gray Tarter Hµrt, Vicie A.
Burgess, Alleene Sanders Worrell, I. M. Sanders, Sallie M.
Sanders, Walter M..Sanders, Charles Randolph Sanders,
they have leave to file and file their answer to the cross-bill
exhibited against them and others by Pocahontas Fnel Company,· Incorporated, in this case.
Up.on motion of R. K. Crocket.t, Administrator of J. M.
Smith, deceased; Thomas T. Smith, W.R. Graham, Jr., (sole
)1.eir at law of Mae S. Graham), Pearl Cecil, wife of J. A.
Cecil, Edna Bonham Smith, in her own right and as Executrix of the estate of ·Charles B. Smith, deceased, they have
leave to file and file their answer to the cross-bill ex.I1ibit.ed
against them and others by Pocahontas Coal and Coke Company, in this case.
0
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Endorsement on back of decree:

Enter this decree. August 29, 1936.

A. C. B.
Judge.:

H. G. Smith, et al., v. Pocahontas },uel Co.
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~

141

Virginia :

In the Circuit Court for the County of ·Tazewell.
Hettie G. Smith, Complainant,
v.
W. R. Graham and R. K. Crockett, Administrators of J. M.
Smith, deceased, et al., Defendants.

ANff\VER OF' J. l\tl SMITH ESTATE·.
To the Honorable A. C. Buchanan, Judge of said Court:
The answer of R K. Crockett, Administrator of J. M.
Smith, deceased, Thomas T. Smith, W. R. Graham, Jr., (sole
heir at law of Mae S. Graham), Pearl Cecil, wife of ,J. A.
Cecil, Edna Bonham Smith, in her own right and as Executrix of the estate of .Charles B. Smith, to a bill of complaint
filed against them and others in the Circuit Court of Tazewell County, Virginia, by Hettie G. Smith, complainant.
These respondents reserving unto themselves the benefit
of all just exceptions to the said bill of complaint, for answer
thereto, or to so much thereof as they are advised that it is
material that they should answer, answer and say:
(1) That the matters and things set forth and alleged in
paragraphs (1), (2), (3) and (4) of complainant's bill of complaint are true;
(2) That the said W. R. Graham, who was one of the administrators of the estate of J.M. Smith, died at his residence
in Bluefield, West Virginia, on the 29th day of September,
1935, and that prior to the death of the said W. R. Graham,
said administrators made settlements of their accounts with
said estate before John R. Boggess, Commissioner of Accounts for Tazewell County, which said settlements show all
assets which came into their hands and also show the distribution made by them. Said settlements 'show
page 80 ~ that the balance in the hands of said administrators as of J auuary 10, 1935, was $1,271.71, and the
said R. K. Crockett, surviving administrator of said estate,
is prep~red at any time to make further settlement and bring
his aooount with said estate up to date. From said settlements, it will appear that small sums of money have been
advanced to the widow and to each of the heirs at law of the
said J.M. Smith, and each of them are to be charged with the
amount so received by them in final settlement. A copy of said
settlements referred to above is herewith filed, and prayed
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to be made a part of this answer, marked '' Exhibit Settlements'';
(3) That no minimum royalties were paid by the Pocahontas Fuel Company to said Administrators on the undivided one-half interest of J. l\L Smith in the small tract of
38.40 acres, hereinafter mentioned, but that the minimum royalties on the 335.49 acres hereinafter mentioned, were paid
to said administrators up to October 1, 1932, as shown by
the several items set forth in the settlement of the said administrators,-no royalty being paid after that date;
(4) That the widow and the heirs at law have made conflicting claims as to what interest the complainant; as widow of
the said J. M. Smith, is entitled to, and said administrator
believes that with the aid, guidance and instructions of a
court of chancery, he can better administer his trust and
asks that he be instructed and directed as to the performance
of his duties in the administration and execution of the trust
imposed upon him as to the distribution of the money now
in his hands and which may hereafter come into his hands;
(5) That it is true that, as set forth in paragraph (5) of
the bill of complaint, a judgment was rendered in favor of the
Bank of Bramwell, against Thomas T . .Smith, and
page 81 ~ the administrators of said J. l\L Smith, for the sum
of $8,500.00, with legal interest thereon from the
15th of April, 1929, and $13.54 costs, and that nothing had
been paid on said judgment by the said Thomas T. Smith, who
owed the whole of said debt, or by the administrators of J. J\tl.
Smith, who was accommodation endorser on said obligation;
( 6) That the said J. lVI. Smith, at the time of his death, was
the owner of the residence, situate in the town of Bluefield,
in Tazewell County, Virginia, and two tracts of coal land, one
containing an undivided one-third interest in 335.49 ac.res,
hereinafter mentioned, and an undivided one-half interest in
38.40 acres, hereinafter mentioned, the latter two undivided
interests in said two tracts of land having been leased, and
which said leasehold estates are now owned by the Pocahontas
Fuel· Company, a corporation. The history of the title and
the conveyances made, as set forth in the bill of complaint,
are correctly stated, and it is also true that in the suit with
the W. A. Dillon heirs, the title of the Smith heirs to the undivided one-half interest in the 38.40-acre tract was confirmed
and the title of the vV. A. Dillon heirs to the undivided onehalf interest in the 70.06-acre tract, was held to be good and
confirmed to them;
( 7) That the royalties accrued and to accrue, under the,
contracts of lease, to the Pocahontas Fuel Company, do not
constitute personal assets of said estate, of which the wjdow

H. G. Smith, et al.,

v. Pocahontas Fuel Co.

:1!13

is entitled to one-third of the surplus thereof, as claimed by
her; but the fact is that the seams of coal were never opened
in the lifetime of the said J. M. Smith, and the widow cannot, by virtue of her dower right, claim any interest in said
eoal seruns underlying said two tracts of land, which said
seams of coal are unopened mines, and remain in a state of
nature. It may be. that she is entitled to one-third
page 82 } of the fair rental value of the residence property
in the town of Bluefield, Virginia, to be paid to
her during her natural life, and also that she may be entitled
to have laid off and assigned to her an undivided one-third
interest in the surface of the tract of coal land, which surface
was not conveyed by the deeds set forth in the bill of com.plaint. She. is also entitled to one-third of the net surplus
of the personal property, but the personal property of the
said J. M. Smith was not sufficient to pay his indebtedness,
as shown by the settlements of his administrators. However,
there is household and kitchen furniture now in the residence
in the town of Bluefield, Virginia, which has not been sold or
disposed of for the reason that the same has little value; and
the allegations in this paragraph are made on behalf of the
heirs only;
(8) That the deed of trust executed by Thomas T. Smith
and wife, described in paragraph (15) of the bill of complaint, conveyed ~11 of his interest in the estate of his father,
J. M. Smith, to secure certain notes, one in the sum of
$2,450.00, dated February 12, 1931, and payable in thirty
days after date, and the other for $950.00, dated February
20, 1931, and due thirty days after date. Charles B. Smith,
brother of T. T. Smith, was accommodation endorser on both
of said notes, and when the same became due and payable
the said Charles B. 1$mith paid said two notes in full and
became subrogated to all the benefits of the lien of said deed
of trust,-the said Edna Bonham Smith, Executrix of Charles
B. Smith, deceased, is now entitled to the said lien on the interest of the said T. T. Smith in the properties mentioned
in said deed of trust, to secure the amount paid by her said
husband, the late C. B. Smith, in full discharge
page 83 ~ and settlement of said two notes, he, the said
·
Charles B. .Smith, -bPing an accommodation endorser on said two notes held by ·-Clark National Bank, of
Northfork, McDowell County, "\Vest Virginia. The said deed
of trust was recorded in the Clerk's Of.flee of Tazewell County,
Virginia, on August 3, 1931, and the judgment in favor of
Bank of Bramwell was not docketed until September 14, 1931.
The allegations in this paragraph are made on behalf of the
heirs only;
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(9) That your respondents are not advised as to whether
or not the minimum royalties provided for under the contracts of lease dated the 15th day of June, 1906, and the 23rd
day of March, 1908, were paid to J. M. Smith in his lifetime,
but that no minimum royalties have been paid to them under
the said contract of March 23, 1918, since the date of the death
of the said J. M. Smith. No minimum royalties have been
paid to your respondents under the contract of the 15th day
of June, 1906, sine~ the date of the death of J. M. Smith, except those accounted for in the settlement of the accounts of
R. K. Crockett .and vV. R. Graham, Administrators of said
estate, ancl since October 1, 1932, no minimum royalties have
been paid thereon to them;
(10) That your respondents deny that counsel for complainant is entitled to any attorney's fee, for any legal services and expenses rendered, and to be rendered in the prosecution of this suit, to be paid out of the funds of said estatep

And now having fully answered, these respondents pray
to be hence dismissed, with their reasonable costs in this behalf expended.
Respectfully,

R K. CROCKETT,
Administrator of J. M. Smith, deceased;
THOMAS T . .S:1\HTH,
Vv. R. GRAHAM, JR.,
(Sole heir at law of Mae S. Graham),
PEARL CECIL, .
wife of J. A. Cecil,
EDNA BON.HAM SMlTH,
in her own right and as ,Executrix of the espage 84 ~
tate of Charles B. Smith, deceased,
By Counsel.
R. 0. CROCKETT,
T .. C. BOWEN,
p. d .
page 85
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Virginia :

tn the Circuit Court for the County of TazeweII .
Hettie G. Smith, Complainant,

v.

W. R. Graham and R. K. Crockett, Administrators of J. l\L
Smith, deceased, et als., Defendants.
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ANffWER TO CROSS-BILL.
To the Honorable A. C. Buchanan, Judg·e of said Court:
The answer· of R. K. Crockett, Administrator of ,J. M.
Smith, deceased, Thomas T. Smith, W.R. Graham, Jr., (sole
heir at law of Mae S. Graham), Pearl Cecil, wife of J. A. Cecil, Edna Bonham Smith, in her own right, and as Executrix
of the estate of Charles B. Smith, to a cross-bill of Pocahontas Fuel Company, Incorporated, filed against them and
others in the Circuit Court of Tazewell County, Virginia, in
the above-stvled cause.
These respondents, reserving unto themselves the benefit
of all just exceptions to the said cross-bill, for answer thereto,
or to so much thereof as they are advised that it is material
they should answer, answer and say:
(1) That they are not advised as to whether or not the Pocahontas E1uel Company, Incorporated, paid to J. M. .Smith,
in his lifetim.e, the several amounts set forth in ParagraplJ
(9) thereof. Therefore, your respondents neither admit nor
deny the allegations as to the payment of said several sumA
of money, but call for strict proof thereof. Your respondents
also deny that any royalties, minimum or tonnage, have been
paid to them by the Pocahontas Fuel Company, Incorporated,
under the said contract of lease of March 23, 1918, since the
date of the death of J. M. Smith, and that no royalties, minimum or tonnage, have been paid to them under the contrac.t
of lease of June 15, 1906, except those accounted for in the
, settlement of the administrators for said estate;
page 86 ~ and no payments have been made thereunder Rinc.e
the 1st day of October, 1932;
(2) That in the suit instituted by Rebecca W. Dillon and
others against J. M. Smith, in his lifetime, and others, these
respondents aver that J.M. Smith ·employed competent comisel to represent him in said suit, which counsel so employe·d
actually represented the said J.M. Smith. in the Circuit Court
of Tazewell County, and also in the Supreme Court of Appeals of Virginia; tliat the administrators of said estate paid
to Messrs. Greever & Gillespie, who were the attorneys employed by the said J. :M. Smith, the amount of the fee charge,l
by them fo1· services so rendered, and deny that they are
liable to the Pocahontas Fuel Company, Incorporated, for
any amount paid to its attorney for assisting in the defense
of said litigation;
(3) That they deny that the Pocahontas Fuel .Company is
entitled to recover from the estate of the said J. M. Smith any
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sums paid as royalties, to either J. M. Smith, or his successors, upon the undivided one-half interest in the 70.06-acre
tract of land, the title to which was lost in the above litigation, and aver that they will not be required to ·account for
the payment, if any, of said royalties, or the interest thereon,
as claimed in Paragraph (9) of its cross-bill;
.
(4) That they deny that the Pocahontas Fuel Company 1s
·entitled to recover from the said tT. M. -Smith's· estate any
·taxes paid by it on the undivided one-half interest in the 70.06acre tract of land, the title to which was lost in the above
litigation, and ayer that the said Pocahontas Fuel Company,
tncorporated, has no right to claim the repayment to it of
any taxes paid thereon by it, or any interest thereon, as
claimed in Paragraph (9) of its said cross-bill. They also
deny that the P.ocahontas Fuel Comp~ny, Incorporated, is entitled to recover from the said J. M. Smith estate any sums
of money paid out for costs or for expenses of said
pag·e 87 ~ litigation, as claimed by them in their said crossbill;
(5) That the said Pocahonta~ Fuel Company, Incorporated,
is now and has been for many years, in default of the payment of the royalties, minimum and tonnage, provided to be
paid to J. M. Smith in his lifetime, and to his successors in
title, under the said two contracts of lease, one dated the.
15th day of June, 1906, and the other dated March 23, 1918;
and in addition thereto, on the 15th day of June, 1936, there
will be due and payable the balance of the royalties for all
of the coal embraced in the Pocahontas No. 3 vein and the
Upper Smith vein of coal, underlying the said tract of 335.49
.acres, regardless of the fact that no coal has been mined and
removed therefrom during the said period of thirty (30)
years, under the terms and conditions of said lease, from the
-date thereof, to the said lessors, including the estate of the late
-J. M. Smith, and that the said lessors are now entitled to
have the tonnage in said two veins of coal ascertained and
determined;
(6) ·That the Pocahontas No. 3 seam, or vein, of coal has a
thickness of approximately 13 feet of clean coal, under the
said tract of 335.49 acres of land, although the said seam is
divided and separated into two parts, each having a thiclmess
of approximately 6.5 feet, which constitute and make up what
is known as the Pocahontas No. 3 vein, or seam, of coal underlying said tract of land, and that they are entitled to have
the tonnage of the coal in the Upper Smith seam and in the
two sections or parts of the Pocahontas No. 3 seam, or vein,.
of coal, now ascertained and paid in accordance with the
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terms of said contract of lease; That a judicial ascertainmeJ?.t
and determination of the coal tonnage underlying said tract
of land, which is to be paid for by the Pocahontas Fuel Com...
pany on June 15, 1936., is necessary by the court., in order that
a full settlement may be made at that time.
.
page 88}

And now having fully answered, these respondents pray to be hence dismissed, with their reasonable costs by them in this behalf expended.
Respectfully,

R. K. CROCKETT,
Administrator of J. M. Smith, deceased;
THOMAS T. SMITH,
W. R. GRAHAM, JR.,
(sole heir at law of Mae S. Graham),
PEARL CECIL,
. wife of J. A. -Cecil,
ED.NA BONHAM SMI,TH,
in her own· right and as Executrix of the
estate of Charles B. Smith, deceased;
By Counsel.
R. 0. CROCKETT,
T. C. BOWEN,
p. d.

page 89 } Virginia :
In the Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,

v.

W.R. Graham and R. K. Crockett, Administrators of J. M.
Smith, deceased, et al., Defendants.
.ANS,VER TO ORJOSS-BILL OF POCAHONTAS COAL
.A:ND COKE COMPANY.

To the Honorable A. C. Buchanan, Judge of said Court:
The answer of R. K. Crockett, Administrator of ,T. M.
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Smith, decease~, Thomas T. Smith, W. R. Graham, Jr., (sole
heir at law of Mae S., Graham), Pearl Cecil, wife of J. A.
Cecil, Edna Bonham 1Smith, in her ·own right and as Executrix of the estate of Charles B. Smith to a cross-bill filed
against them and otliers by the Pocahontas Coal & Coke Company, in the abov-e:-~tyled suit.
· 'J;ll~~e respo11d.~~ts, reserving unto themselves, the benefit
of all just exceptions to the said cross-bill, for answer thereto,
or to so much thereof as they are advised that it is material
they should answer, ·answer and say:
(1) That. they deny that the Pocahontas Coal & Coke Company is entitled to recover from the estate of J. M. Smith any
amount which it claims to have expended in the defense of the
J. M. Smith title to an undivided one-half of the 70.06-acre
tract of land referred to, and also deny that it is entitled to
recover any sum of money in the way of damages or taxes
p~id by reason of the failure of the title to an undivided onehalf interest in the 70.06-acre tract of land;
(2) That the said J. l\L Smith, in his lifetime, employed
the firm of Greever & Gillespie, .Attorneys of Tazewell, Virginia, to d~fend their interest in the suit instituted by Rebecca W. Dillon and others against him and others, and that
tlie ~dministrators of the said J. M. Smith, deceased, paid to
said attorneys the fee charged by them for legal services
rendered in the Circuit Court of Tazewell County,
page 90 ~ Virginia, and in the Supreme Court of Appeals of
Virginia;
(3) That the conveyance of an undivided one-half interest
in the surface to the 70.06-acre tract of land by J. M. Smith
was without consideration, and nothing was paid to him therefor; that as a part of the same transaction, when the said
J. M. Smith leased to the Pocahontas F,uel Company, Incorporated, his undivided one-half interest in and to the coal underlying the said tract of 70.06 acres of land, he ag-reed to
convey and did convev his undivided one-half interest in the
surface of, said tract· to the Pocahontas Coal & Coke Company, and that it, the said Pocahontas Coal & Coke Company,
is entitled to recover nothing from the said estate of the
said J. l\L Smith, by reason of said conveyance of an undivided one-half interest in the surface of said tract of land
to it;
.
(4) That the Pocahontas Coal & Coke Company is not entitled to recover from the estate of J. M. Smith any amount
which they claim to hav~ expended in said litigation, in defense of the title to an undivided one-half interest therein

'
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and is· entitled to recover nothing from the estate of J. M.
Smith, by reason of the matters and things alleged and set
forth in its said cross-bill.
.And now having fully answered, these respondents P!ay
to be hence dismissed, with their reasonable costs in this behalf expended.
·•
Respectfully,

R. K. CROCKETT,
Administrator of J. M. Smith, deceased;
THOMAS T. SMITH,
W. R. GRAHAM, JR.,
(sole heir at law of Mae S. Graham),
PEARL CECIL,
wife of J. A. Cecil,
EDNA BONHAM SMITH,
in her own right and as Executrix of the
estate of Charles B. Smith, deceased.
By Counsel.
R. 0. CROCKETT,.
T. C. BO"\VEN,
p. d.

page 91
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Virginia:
In the Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,
'V.

W. R. Graham and R. K. Crockett, Administrators of J. M~
Smith, deceased, et al., Def~ndants.
ANSWER OF HEIRS AT LA,V OF J. C. SMITH AND
OTHERS TO THE CROSS-BILL OF THE
POCAHONTAS FUEL COMP.A.NY.
To the Honorable A. C. Buchanan, Judge of said Court:
The answer of Charles Smith, Henry •Smith, Louisa Smith,
children and heirs at law of J. C. Smith and Amanda Smith,
deceased; Rebecca Freeman Simms, Mrs. Gray Tarter Hurt,
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devisees and legatees of C. M. Graham, deceased, Vicie A.
Burgess, Alleene Sanders vVorreH, I. M. Sanders, Sallie 1\f.
Sanders, Walter l\f. Sanders, Charles Randolph Sanders, to
a cross-bill exhibited against them and others by the Pocahontas Fuel Company in the above-styled cause.
These respondents reserving unto themselves the benefit
of all just exceptions to the said bill of complaint, for answer
thereto, or to so much thereof as they are advised that it is
material that they should answer, answer and say:
(1) That they are lessors and successors in title to the said
lessors, who executed the lease to Pocahontas Collieries Company, a Virg·inia corporation, dated the 15th day of June,
1906, and recorded in the Clerk's Office of Tazewell County,
Virginia, in Deed Book No. 66, page 488, leasing all of the
coal underlying 335.49 acres of land, upon the terms and conditions fully set forth in said lease, which is now owned by
the Pocahontas Fuel Company, Incorporated, as alleged in
the cross-bill filed by it;
(2) That they are not interested in the settlement between
the Pocahontas Fuel Company and the estate of the late J. M.
Smith, so far as said settlement relates to the loss of title to
a one-half undivided interest in and to 70.06 acres of land
owned by J. M. Smith in his lifetime, the coal underlying
which was leased by him to the Pocahontas Fuel Company,
Incorporated, and the surface, subject to said lease, was conveyed by him to the Pocahontas Coal & Coke Company, but
they are entitled to be paid royalties due and to
page 92 ~ become due for the coal mined and hereafter to be
mined in the Upper Smith seam, and from the Pocahontas ~ o. 3 seam, which your respondents aver is composed of two parts, or two sections, underlying said tract of
land, each having a thickness of approximately 61h feet of
clean coal; and also are entitled to have the tonnag·e in said
seams of coal ascertained and determined in this suit, in order that full settlement may be made therefor on the 15th
day of June, 1936, as provided in said contract of lease.
(3) That they have read the allegations of the answer of
the administrator and heirs at law of the late J. M. Smith
to the cross-bill of the Pocahontas Fuel Company, with reference to the Upper Smith seam, and the Pocahontas No. 3
seam, which is composed of two sections, and here adopt the
statements made therein as their answer to said cross-bill, as
if set out herein in extenso.

And now having fully answered, these respondents pray
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to be hence dismissed, with their reasonable costs by them in
this behalf expended.
Respectfully,

CHARLES SMITH,
HENRY SMITH,
LOUISA SMITH,
RE,BE'CCA FRE·E,MAN SIMMS,
MRS. GRAY.T.ARITER HURT,
VICIE A. BURGESS,
ALLENE SANDERS WORRELL,
I. M. SANDERS,
SALLIE M. SANDERS,
WALT.ER M. SANDERS,
CHARLES R.AJNDOLPH HANDERS,
By Counsel.
R. 0. CROCKETT,
T. C. BOWEN,
p. d.
page 93 }

Circuit Court of the County of Tazewell, on Monday the 5th day of October, in the year of our Lord,
one thousand nine hundred and thirty-six.
.
Present: The Honorable A. C. Buchanan, Judge.
Hettie G. Smith, Complainant,

v.

,v. R.

Graham and R. K. Crockett, Administrators of J. M.
Smith, deceased, et al., Defendants.

DE,OREE.
This the 5th day of October,· 193-6, Pocahontas Fuel Company, Incorporated, a defendant, by counsel, moved the Court
to be permitted to pay into Court the amount of money which
it admits it owes in the aggregate to all of the parties to this
suit, under and by virtue of the terms of the lease contract
dated the 15th day of June, 1906, and executed by J.M. Smith,
of Tazewell County, Virginia; J. C. Smith and his wife,
Amanda Smith, of Sacramento County, California; Rebecca
Freeman, of Bourbon County, Kentucky; C. M. Graham, of
Tazewell County, Virginia; and Vicie Sanders, Guardian of
Allica G. Sanders, I. M. Sanders, Sallie 1Sanders, Walter Sanders and Randolph Sanders, heirs at law of W. M. Sanders,
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dooeased 9f_ .Tazewell County, Virginia, lessors, to Pocahontas Collieries Company, a Corporation, lessee, a copy of
which lease contract is filed as a part of the Record in this
cause, and the construction ·of which, among other things, is
· in issue in this·.cause; upon the ground that the Record
herein shows that one of the issu·es in this cause is in respect
to the prope! P.a'rties to whom said money should be paid and
with respect to"' the respective portions thereof to which said
parties are respectively entitled, for which reason said Pocahontas Fuel Company, Incorporated, is unable to make a
tender thereof to the parties themselves.
It appearing to the Court that counsel for the other parties
to this suit have had notice of said motion; and it further appearing to the Court that said Pocahontas Fuel Company,
lncorporated, has the rig·ht to pay said money into Court,
upon the making of said motion, it is adjudged, ordered and
··
decreed, that the said Pocahontas Fuel Company,
page 94 ~ Incorporated, be, and is hereby, granted permission to pay said money into Court by delivering a
check for said amount, which it :;ichnits it owes to the parties
hereto, payable to the Clerk of the Circuit Court of Tazewell
County, Virginia.
· Whereupon, said Pocahontas Fuel Company, Incorporated,
by counsel, delivered to the Clerk of the Court, in open Court,
its check for the sum of $159,361.62, being the amount it admits that it owes· as aforesaid, and payable to H. Elmer
Kiser, Clerk; and the Clerk is hereby directed to deposit
said check in Bank for collection, as a special fund to his
credit, to be disposed of by future order of the Court.
It is further adjudged, ordered and decreed that the other
parties to this suit are not hereby precluded from claiming
and asserting herein that said sum of $159,361.62 is not aU
that said Pocahontas Fuel Company, Incorporated, owes
them under said lease contract or from prosecuting herein
any claim they may deem proper to recover any additional
amount they may claim to be due under said lease contract.
And this cause is continued.
page 95 ~ Circuit Court of the County of Tazewell, on
..
Friday, the 16th day of October, in the year of ou..Lord, o~e thousand nine hundred and thirty-six.
Present:. The Honorable A. C. Buchanan, Judge.
Hettie G. Smith, Compl~inant,
' 'V.

W. R. Graham and R. K. Crockett, Adm 'rs of the estate of
J: M. Smith, deceased, et al., Defendants.
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This cause came on again to be heard on this the 16th day
of October, 1936, upon the papers formerly read in this cause,
and upon the answer of R. K. Crockett, Administrator of
J. M. Smith, deceased, Thomas T. Smith, vV. R. Graham, Jr.
(sole heir at law of Mae S. Graham), Pearl Gecil (wife of
J. A. Cecil), Edna Bonham Smith in her own right and as
Executrix of Charles B. Smith, to the cross-bill filed against
them and others in this suit by the Pocahontas Coal & Coke
Company, and general replication of said Pocahontas Coal
& Coke Company thereto ; upon the answer of R. K. Crockett,
Administrator of J. M. Smith, deceased, Thomas T. Smith,
vV. R. Graham, Jr. (sole heir at law of Mae S. Graham), Pearl
Cecil (wife of J. A. Cecil), Edna Bonham 'Smith in her own
right and as Executrix of the estate of Charles B. Smith, to
the cross-bill of Pocahontas Fuel Company, Inc., filed against
them and others in this cause, and general replication of the
said Pocahontas Fuel Company, Inc., to said answer; and
upon the answer of Charles Smith, Henry Smith, Louisa
Sinith, children and heirs at law of J. C. Smith and Amanda
Smith, deceased, Rebecca Freeman Simms, Mrs.- Gray Tarter Hurt, devisees and legatees of C. M. Graham, deceased,
Vicie A. Burgess, Alleene Sanders Worrell, I. M. Sanders,
Sallie M. Sanders, Walter M. Sanders and Charles Randolph
Sanders to the cross-bill filed herein against them by the Pocahontas Fuel Company, Inc., and general replication of said
Pocahontas Fuel Company, Inc., thereto.
page 96 } Thereupon the complainant, by counsel, moved
the Court to be allowed to amend her original bill
herein by striking therefrom the last paragraph of section
EIGHTH thereof as heretofore amended and by inserting
in lieu thereof the following:
"By the above and by paragraph thirteen and other paragraphs of said lease, it will appear that on the 15th day of
June, 1936, there was due and payable the balance of the royalties for all of the coal embraced in Pocahontas No. 3 vein,
and the upper Smith vein of coal, and in all other veins or
seams of coal which are of a thickness of 3% feet or over,
underlying the said tract of 353.79 acres (335.49 acres by later
survey), regardless of whether or not the coal has been mined
therefrom, subject to any credits to which the lessee may be
entitled under the terms of the lease. Not exceeding however the royalties for all coal actually mined from any or al1
of the seams of coal underlying said tract of land f1:om the
date of said contract to the 15th day of June, 1936."
Counsel for Pocahontas Fuel Company, Inc., and Poca~
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)lontas Coal & Coke Company objected to said proposed
amendment, which objection the Court overruled, and it is,
therefore adjudg·ed, ordered and decreed that said amendment be made, which is accordingly done.
Thereupon counsel for Pocahontas Fuel Co~pany, Inc.,
tendered in open Court and asked leave to file its amended
and supplemental answer to the original bill and to the bill
as amended, which leave the Court granted and said answer
was accordingly filed in open Court; and this cause is continued.
Endorsement on back of decree:
Entered this the 16th
day of October, 1936.
A. C. B.
Judge.

page 97
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Hettie G. Smith, Complainant,

v.

W. R. Graham and R. K. Crockett, Adm 'rs of the estate of
J. M. Smith, deceased, et al., Defendants.
AMENDED .A;ND SUPPLEMENTAL ANSWER OF POCAHONTAS FUEL COMPANY, INC.
To the Honorable A. C. Buchanan, Judge of the Circuit Court
of Tazewell County:
·. The amended and supplemental answer of Pocahontas Fuel
Company, Inc., a corporation, to a bill of complaint filed
against it and others in the Circuit Court of Tazewell County,
.Virginia, bv Hettie G. Smith, complainant, and to said bill of
complaint, ·as amended, pursuant to decree of this court.
This respondent, reserving unto itself the benefit of all
just exceptions to said bill of complaint, and to said amended
bill of complaint, for answer thereto, or to so much thereof
as it is advised that it is material that it should answer, answer& and says :
1. That it has heretofore, on the 17th day of October, 1.935,
filed its answer to said original bill of complaint, which answer is asked to be treated and considered as a part hereof
as if' herein set out in ext en.so except insofar as said answer
is changed and amended by this amended and supplemental
. answer.
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2. Said original answer is hereby amended by inserting
after the words '' Virginia corporation'' in the sixth line from '
the top of paragraph 3 of said original answer, the words ''an
undivided ll/12th of'' so that the clause in which said amend..
ment is made will read ''.T. M. Smith and others conveyed to
Pocahontas Consolidated Collieries Company, Inc.,
page 98} a Virginia corporation., which had succeeded to the
title of the Pocahontas Collieries Company,~ Virginia corporation, an undivided ll/12ths of the surface,Jand
hereinabove referred to'', * • •
3. Paragraph (7) of said original answer is hereby amended
so as to lead "that it is tr~e, as set out in paragraph "SEVENTH~' of the complainant's said bill of complaint, that
both of the contracts of lease and the 243.14 acr~ surface
tract hereinabove referred to are now owned and held by ·
'
Pocahontas Fuel· Company, Inc."
4. Paragraph (8) of said original answer is hereby amended
by inserting after the word '' unmined'' in the. third line from
the end of that paragraph the words "in the-Pocahontas No.
3 seam and the upper Smith seam'' and by erasing. in said
line the word ''from'' and inserting in lieu thereof the word
''in".
Respondent denies that it is true as alleged in· the amend~
ment of paragraph "EIGHTH'' of the original bill made by
leave of court on. motion of the complainant that "by the
above and by paragTaph Thirteen (13) and other paragraphs
of said lease it will appear that on the 15th day of· June,
1936, the;re wa,s due and payable the balance of the royalties
for all of the coal embraced in Pocahontas No. 3 vein and
the upper Smith vein of coal and in all other veins or seams
of coal which are of a thickness of 3~ feet or over, underlying, the said tract of 353.79 acres (335.49 acres by later
survey), regardless of whether or not the coal has been mined
therefrom, subject to any credits to which the lessee may be
entitled under the terms of the lease. .Not exceeding however
the royalties f oi· all coal actually mined from anv or all of
.the seams of coal underlying said tract of land from the date
of said contract to the 15th day of J nne, 193-6. ''
Respondent says that there is no duty or obligation upon
it to pay fpr any coal except such coal in the No.
page 99 ~ 3 seam and the upper Smith seam for which it is
required to pay under the provisions of said lease
and in a'ccordance with the terms thereof.
5. .Said original answer is hereby amended by erasing from
the last line of paragraph (11) thereof the word "have'' and
by inserting in lieu thereof the word ''owe''.
6. Said origina~ answer was filed before the 15th day of
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June, 1936, at which time respondent became liable to make
final payment under the provisions of said lease contract dated
June 15, 1906, by whieh said tract of 335.49 acres was leased
to respondent's predecessor in title, and therefore the alleg·ations contained in paragTaph (19) of said original answer
are hereby amended so as to admit that fact.
And now having fully answered, this respondent" prays to
be hence dismissed with its reasonable costs in this behalf ex.pended.
·
POCAHONTAS FUEL COMP ~NY, INCORPORATED
By GR,EEVER. & GILLESPIE, p. d.
Endorse~t on back:
Fil~d in ·open Court, this the
16th day of October, 1936.

MABEL G. HURT,
Deputy Clerk.
page 100
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Circuit Court of the County of Tazewell on
Thursday, the 5th day of November, in the yea1·
of our Lord, one thousand nine hundred and thirty-six.
Present: The Honorable A. C. Buchanan, Judge.

Hettie G. Smith, Complainant,
v. .
Vl. R. Graham and R. K. Crockett, Administrators of the
estate of J . .M. Smith, deceased, et al., Defendants.
DECREE.
This cause came on again to be heard on this the 5th day
of November, 1936, upon the papen, formerly read therein.
Upon motion of R. K. Crockett, Administrator of J. M.
Smith, deceased, Thomas T. Smith, W.R. Graham, Jr., (sole
heir a.t law of Mae S. Graham, nee Smith), Pearl Cecil, Edna
Bonham Smith, in her own right and as Executrix of Charles
B. Smith, deceased, Charles W. Smith, J. Henry Smith and
Louise Smith O'Dell ( who are the same persons as Charles
Smith, Henry Smith and Louise Smith, who have filed their
answers in this cause as such), children and heirs at law of
J. C. Smith and Amanda Smith, his "rife, both deceased, Rebecca F~~eeman Simms, Gray Tarter Hnrt, Vicie A. Burgess,
Alleene Sanders Worrell, I. M. Sanders, Sallie l\L Sanders,
Walter M. Sanders, Charles Randolph Sanders, by their attorneys, and Hettie G. Smith, by her attorneys, it is adjudged, ordered and decreed that A. S. Higginbotham, one of
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the Commissioners in Chancery of this court, to whom thi~
cause was referred by decree entered herein on the 3oth day
of June, 1936, shall further report to this court as follows : ,
The names of the persons to whom the sum of One Hun.dred
and Fifty Nine Thousand, Three Hundred and Sixty One
Dollars and Sixty Two Cents ($159,361.62) which has been
paid into the registry of this court, by Pocahontas Fuel Company, as shown by a former decree entered herein, is due and
payable, and the respective proportional interests of such
persons therein.
It is further adjudged, ordered and decreed that the said
Commissioner in Chancery shall consider, in makpage 101 ~ ing his report, as herein directed, the evidence
which has been taken before him pursuant to the
reference had in a former decree entered in this cause, and
that the said Commissioner in Chancery shall begin the performance of his duties hereunder at his office, at Tazewell,
Virginia, on the 9th day of November, 1936, at 10:00 o'clock
A. M.
page 102
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Hettie G. Smith, Complainant,

v.

Pocahontas Fuel Company, Inc., and others, Defendants.

AGREEMENT OF' PARTIES.

It is here stipulated and agreed by and between all the parties to the above-styled cause, which is now pending in the
Circuit Court of Tazewell County, Virginia, by their respective
attorneys, as follows:
First: That the tract of 353.79 acres of land mentioned in
the bill and proceedings in this cause and which by later survey was found to contain 335.49 acres, is underlaid by 3,300,000 tons of recoverable coal, of 2,240' pounds each, in ''No.
3'' vein or seam of coal, and in the ''Upper Smith'' vein or
seam of coal, and that the defendant, Pocahontas Fuel Company, under the contrac.t of lease dated June 15, 1906, between J. M. Smith and others and Pocahontas Collieries Company, a corporation, and which lease is also mentioned in the
bill and proceedings in this ·cause, shall not be required to
pay for any coal which is in the said two seams of coal, other
than the said 3,300,000 tons of coal hereinbefore mentioned;
and,
Second: That this agreement applies only to the coal contained in the above-mentioned two veins or seams of coa],
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and shall, in no way, affect or abridge the right of the lessors
to demand payment, under the terms and conditions of the
s·aid contract of lease, for the coal contained in what the lessee terms the '' Pocahontas No. 4'' vein or seam of coal and .
in any and all other seams or veins- of coal underlying said
tract of land, or any part thereof, covered by the terms of
the said contract of lease; and,
Third: That this stipulation and agreement shall be filed
with and considered by the Commissioner in Chancery to
whom this cause has been ref erred and by the ·court which
shall hear this cause.
page 103 }

·This the 31st day of July, 1937.
MRS. HETTIE G. SMITH,
By SEXTON & SE-X'l'QtN and
EDMUND D. CAMPBELL,
Her Attorneys.
,STUART T. SAUNDERS,
R. K. CBOCKETT,
.
surviving administrator of J. M. Smith, deceased.
THOMAS T. SMtTH,
MRS. EDNA BONHAM SMITH,
MRS. PEARL S. CECIL,
W. R. GRAHAM, ,JR.,
CHARLES W. SMITH,
JOHN H. SMITH,
MRS. LOUISE O'DELL,
MRS. REBECCA WREEMAN SIMS,
MRS. GRAY TARTER HURT,
MRS. VICIE A. BURGESS,
MRS. AILEENE SANDERS WOR,RELL,
I. M. SANDERS,
SALLIE l\if. S.A,NDERS,
WALTER M. SANDERS,
CHARLES R. S.A;NDERiS,
By T. C. BOWEN and
R. 0. CROCKETT,
Their Attornevs.
POCAHONTAS FVE,L COMPANY,
.
IN.OORPORATED,
B~NK OF BRAMWELL, a Corporation,
POCAHONTAS COAL & COKE COMPANY, a Corporation.
By GREEVER & GILLESPIE,
Their Attorneys.

H. G. Smith, et al., v. Pocahontas Fuel Co.
page 104

t

~

159

Virginia :

In the Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,

v.

J. M. Smith Admrs., et als., Defendants.

'REPORT OF COMAiIISSIONER IN CHANCE&Y.
To the Honorable A. C..Buchanan, ~Tudge of said Court:
The undersigned, Commissioner in Chancery, acting under the decrees entered in this chancery cause, now reports
that all the parties, both complainant and defendants,. by
their respective attorneys, on the 31st day of July, 1937, en·
tered into a· signed stipulation and agreement, styled
"AGREEMENT OF PARTIES.", whereby they expressly
stipulated and ag-reed, as follow:s:
"First: That the tract of 353.79 acres of land mentioned
in the bill and proceedings in this cause, and which by .later
survey was found to contain 335.49· acres, is underlaid by
3,300,000 tons pf recoverable coal, of 2,240 pounds each, in
"No. 3" vein or seal of coal, and in the."Upper Smith'' vein
or seam of coal, and that the defendant, Pocahontas Fuel
Company under the contract of-lease dated June 15, 1906, between J. M. Smith and others and Pocahontas Collieries Company, a corporation, and which lease is also mentioned in·
the bill and proceedings in this cause, shall not be required
to pay for any coal which is in the said two seams of coal,
other than the said 3,300,000 tons of coal hereinbefore mentioned; and,
,Second: That this agreement applies only to the coal contained in the above-mentioned two veins or seams of coal, and
shall, in no way, affect or abridge the right of the
· page 105 t lessors to demand payment, under the terms and
conditions of the said contract of lease, for the
coal contained in what the lessee terms the "Pocahontas No.
4" vein or seam of coal and in any and all other seams or
veins of coal underlying said tract of land, or any part thereof,
covered by the terms of the said contract of lease; and,
Third: That this stipulation and agreement shall be filed
with and considered by the Commissioner in Chancery to
whom this cause has been referred and by the court which
shall hear this cause.''
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The said agreement has been duly filed with the Commissioner, and the same is herewith returned as a part of this
report, marked "Agreement of Parties".
Upon the filing of the said agreement with the Commissioner, all of the parties requested and instructed that the
Commissioner consider and use the same as the basis of his
further and supplemental report to your Honor in r.espect to
the matters covered and embraced therein.
Therefore, Commissioner, now reports to your Honor that
all of the parties to this cause have now :finally settled and
agreed that the tract of 353.79 acres (335.49 acres by later
survey), covered by the lease of June 15, 1906, filed as an
exhibit with the bill of complaint, is underlaid by 3,300,000
tons of recov~rable coal of 2,240 pounds each in ''No. 3''
vein or seani:.ol coal, and in the ''Upper :Smith'' vein or seam
of coal, and that said tonnage is fixed as final as to said two
seams of coal in said tract of land, and that the lessee shall
not be required to settle and pay for any coal in the said two
seams other than the said 3,300,000 tons.
Referring now to the Commissioner's report
page 106 ~ filed in this eause upon December 12, 1936, it will
appear therefrom, as well as from the exl1ibit
'filed therewith, that 2,775,441 gross tons was the quantity
of recoverable coal in said two seams of coal in the said tract
of land, as claimed or conceded by the lessee at that time;
and upon this former basis of the recoverable tonnage, at the
agreed royalty rate of 10c per gross ton, the lessee tendered
and paid into Court the former sum of royalties, specified and
· set forth in the sa.id report of December J 2, 1936.
The Commissioner now reports unto vour Honor tllat the
lessee and lessor parties to· this suit, have now finally agreed
and stipulated that the recoverable tonnage in the said two
seams of coal in the said tract of land is 3,300,000 gross tons,
and no more. This means an excess of 524,559 gross tons
over and above the said 2,775,441 gross tons formerlv conce'ded by the lessee; and at tht1 agreed royalty rate of 10c per
ton of 2,240 pounds, it means and makes a further royalty
liability of $52,455.90, owing by the said lessee unto the· lessor
parties, and the same bearing interest at the rate of 6% per
annum from June 15, 1936, the expiration of the period of
thirty years from the date of the said contract of lease of
June 15, 1906. ·
And your Commis~ioner accordingly ~o -{iml and reports to
the Court.
·)t

H. G. Smith, et al., v. Pocahontas Fuel Co.

161

As to the ownership of said additional royalty, now agreed
as owing by the lessee on the coal contained in the said two
seams in said tract of land, Commissioner :finds and reports
that the owners of the same and their respective
page 107 } interests and shares therein are the same persons, with the same interests or shares as we1·e
shown and reported by this Commissioner in his said former
report of December 12, 1936, and being· as follows :
(1) One-third part and portion of said additional royalty
is owned by the J.M. Smith estate.
And as between the widow and heirs at law of J. 1\:1. Smith,
deceased, this one-third part and portion is owned as follows:

A one-third part thereof by the widow, Hettie G. Smith,
the complainant in this suit, upon the grounds and for the
reasons set forth by this Commissioner in his said report of
.
December 12, 1936.
And the remaining· two-thirds part of the J. M. Smith· Estate's one-third part and· portion of the said addit.iona]
royalty, is pwned by the following persons, as heirs at law
of J. M. Smith, deceased, or successors to said heirs:
(a)
(b)
(c)
(d)

W.R. Graham, Jr., owning

a one-fourth part thereof;
Edna Smith, owning a one-fourth part thereof;
Mrs. Pearl S. Cecil, owning a one-fourth part thereof;
T. T. Smith. owning a one-fourth part thereof.

( 2-) Another one-third part and portion of said additional
roya1ty belongs to and is owned by the following persons as
tl1P. heirs of J. C. Smith and Amanda Smith:

(a) John. H. Smith, owning a one-third part thereof;
(b) Charles W. Smith, ownin~ a one-third part thereof;
pag·e 108 } (c) Mrs. Louise O'Dell, owning a one-third
part thereof;
(3) The remaining one-third part and portion of the said
additional royalty iR owned by the following persons:

(a) Mrs. Re·bP.cca Freeman ;Simms, owning a one-half pa;rt
thereof;
.·.
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(b) Mrs. Gray Tarter Hurt, owning a one-fourth part
thereof;
· (c) The W. M. Sanders heirs, owning a one-fourth part
thereof.

Thei·e are five ( 5) of the said heirs of W. M. Sanders, deceased, namely: Mrs. Aileene Sanders Worrell; I. M. San_der.s, Sallie M. Sanders; Walter M. Sanders, J·r., and Charles
R. Sanders; and these five heirs are equal owners of the
said one-fourth part of the said remaining one-third portion
of the said adqitional royalty.

MEMO:
'l,here are no liens affecting the above owners and their
respective interests in said royalty other than the liens now
appearing, and specified and shown in the former papers and
proceedings in this cause.
Notic<? of the filing of this report has been given to the
respective attorneys for all parties to this cause, as directed
by the statute.
Givon under my hand this 28th day of August, l9·3?.
A. S. HIGGINBOTHAM,
Commissioner in Chancery.
Comr 's fee $30.00.
page 109 ~ Hettie G. Smith.

v.
J. M. Smith's Administrator, et al.
E·XCEPTIONS OF COMPLAINANT TO 2ND OF A. S.
HIGGINBOTHAM, FILED AUGUST 28th, 1937.
The Complainant Hettie G. Smith, by counsel, excepts to
the report of Commissioner A. S. Higginbotham, filed in the
Clerk's office of- this court August 28th, 1937, in the above
cause, iu so far as he reports the funds described therein, as
paid into court, to be merely issues and profits of real estate,
under the provisions of the contra.ct, ''Exhibit Lease" of
June 1.5tl1, 1906, and the deed of conveyance of December 10th,
1909, "Exhibit Deed" filed with the bill of Complaint, and
in not reporting· said funds to be in part payment of the pur.chase price. for the outright purchase of the Coal in place,
contained in the two seams of coal, mentioned in said report,
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and the bill, described therein as Pocahontas "No. 3-" and
the "Upper Smith" seams of coal underlying the tract of
land mentioned and conYeyed by said contract and said
deed.
Respectfully Submitted,

HETTIE G. ·SMITH, by
. . . . . . . . . . . . . . . . Attorneys.
September 7th~ 1937.
Endorsement on back:
Filed in the Clerk's Office Cireuit Court of Tazewell County,
Va., September 8, 1937.
Teste:

H. ELMER KISER, .Clerk.
page 110 ~ Hettie G. Smith v. Estate of J. M. Smith, et al.
To Counsel:
After careful consideration of the a.rguments submitted on
the question, it is my opinion that the present lessee in the
lease of June 15, 1906, is not required now to pay for any
coal other tlia.n that in the Pocli:hontas No. 3 and Upper Smith
Seams.
The argument of counsel for complainant that this obli.gation extends also to all seams 3% feet thick and over is based
on the supposed intention of the parties, not in terms expreRsed in the lease, but inferred from things that are ex.
pressed in the lease. To my mind, the purpose of the parties
to limit. the duty of payment in thirty years to the· No. 3 and
upper Smith Reams is too clear to be overcome by inference·
and implication from language in the lease bearing only in..
directly on the point.
It hi true this is a mining lease, and the language of the
lease dea.h;; with minin~, and mining- denotes activity, but
when the type of activity and the time for activity are contracted for by the parties, usually it is not for the court to
say that the time is too long or the action too slow.
The lease grants to the lessee the right. for a perod of 100
yearR, to mine coal and make coke from the veins of coal on
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the land described; and the right, for the. period of 100 Y.ears,
to use the land, and the stone and other things thereon, and
·for that· period to pass through and over said tract.
For these rights the lessee is to pay ten cents a ton for the
coal mined and :fifteen cents a ton for the coke manufactured,
but the payments must amount to $12.50 an ac.re a year after
the railroad is .·built or after the third yP-ar of the lease,
whether that ·much coal or anv coal is mined. But it is not
permitted tha-t:.the lessee may·· p-qt off mining indefinitely by
paying only the minimum royalty. There is a limitation on
its right to delay, ·_selected by the parties and expressed in the
lease. -That is found in Article 12. There the lessee covenants
and binds itself either to mine or to pay for all coal in the
No. 3 and upper Smith veins within thirty years from thP
date of the lease, and after paying for it, the· lessee may
mine it~ without any further charge, at any time during th()remainder of the 100 vears.
Now, when the parties were undertaking to specify what
must be done at the end of thirty years, it is not logical to
suppose they would provide specifically as to part of it, and
leave another part to be gathered by implication from expressions in other parts of the contract dealing with other
quest~ons. That they had such a purpose would have to be
very clearly demonstrated. If they meant that in addition
to the No. 3 and upper Smith seams, all other seams 3% feet
and more in thickness must be mined or paid for at the end
of thirty years, it is to be expected tliat they would say so
at this point. where they were dealing with this question; or
if not here, that they would be explicit about it at some other
place in the contract.
.
It seems to me the third or final sentence in Article 12- was
meant to emphasize and make entirely clear the intention,
previously expressed in different language .in this same .A.rti~le. that the lessee could keep on mining· after the thirty
years, without making any further payme.nt, provided .it hacl
paid for the coal as above stipulated, that is, the coal in t.hc
two seams the Article had been dealing with, and except as
provided in Article 13. ...!.rt.icle 13 does not say anything
about paying fo'r unmined coal.at the. encl of thirty years. To
the contrary -it says that the coal there being dealt with shall
not be subject to. any minimum royalty after the
·
page 111 ~ thirty years period, but shall be paid for as mined.
Article 4 is also against the complainant's contention. It says the lessee is not required to mine or pay for
coal in any other than No. 3 and. upper Smith seams, except
as required by Article 13. Article 13 as stated says nothing
about paying for unmined coal at the end of thirty years. Its
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purpose is to require the mining of certain coal in addition
to the No. 3 and upper Smith seams. It says that the lessee·
shall mine any seams located or developed on the land that
are 3% feet or more in thickness, and any veins of less thickness than 3~ feet tha.t can be mined at a net profit of ten
cents a ton. This Article concludes with this provision:
""" * * and it is also understood and agreed that royalties
payable on coal that may be mined from any thin vein or seam
of coal, other than the No. 3 or Pocahontas seam, and the
upper Smith ·Seam or vein of coal, shall not be subject to any
annual minimum royalty after the expiration of thirty (30)
years, but shall be paid for from time to time thereafter as
mined, and during the continuance of this lease, but in all
othP.r respects the mining- of such veins of coal shall be subject to all the other terms and conditions of this lease.''
Complainant argues that the language of this Article establishes ;:i distinction between veins 3% feet thick and over,
and veins less t]ian 31;'2 feet thick, and only the latter are
meant to .be included in the designation "thin vein.'' Such
distinction is made here with respect to the duty of mining.
Veins 3% feet thick and over must be mined, and veins Jess
than 3% feet thick are to be mined conditionally. But recognizing this distinction, there is yet no provision in this clause,
or anywhere else in the lease, that veins 3% feet thick and
over. other than the No. 3 and upper Smith seams, are to be
paid for if not mined a.t the end of thirty years. This clause
of the article is not clearly expressed. It says that royalties
payable on coal mined from any t11in vein, other than No ..3
and upper Smith veins, shall not he subject to any annual
minimum royalty after the expiration of thirty years. This
seems to indicate that the No. 3 and upper Smith seams shall
be subject to minimum royalty after thirty years. But
we know this is not correct, because the lease is clear that the
coal in these seams shall be paid for if not mined at. the end
of thirty years, and no further payments, either minimum
royalty or otherwise, shall be made. It could not, therefore,
have been the purpose of this language to distinguish between ·
thin veins on the one hand, and No. 3 and upper Smith veins
on the other, with respect to .the payment of minimum royalties after thirty years. It is more likely that this "other
than" phrase was used to explain what was meant by "thin
vein," that is, veins other than No. 3 and upper Smith veins;
and as to all such veins, that ii;;, all veins other than the.No. 3
and upper Smith, they are not subject to minimum royalty
after the thirty years, but shall be paid for_ as mined.
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, In the face of definite and explicit language in the lease requiring payment at the end of thirty years for the unminecl
coal only in the No. 3 and upper Smith seams, the other language of the lease does not bear a construction that would
make this same provision apply to all other seams that are
3% feet or more in thiclmess.
I am advising you of my conclusion in this matter, but I
think it better to withhold carrying the decision into decree
until the other points at issue in the cause are presented and
decided; otherwise we may have a number of final decrees
and several appeals in one c.ase, whfoh would result in extra
expense and perhaps in some confusion.
A. 0. BUCHANAN,
Judge.
Tazewell, Va., Oct. 13, 1937.
page 112
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Virginia :

In the .Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,
v.
•T. M. Smith '8 Administrators, et al., Defendants.

,;
I

IN CHANCERY.
THE DEPOSITIONS of A.G. Russell and others, taken by
agreement. of the parties, and their respective counsel below
noted, on this the 1st day of October, 1937, before A. S. Higginbotham, Commissioner in Chancery, at his law office, in the
town of Tazewell, Taze.we11 County, Virginia, to be read as
evidence in the matter of the accounting now pending before
the said Commissioner under tl1e decrees of the courf entered
in the above Rtyled cause.
·
Present: V. L. Sexton, of counsel for the complainant;
· R. 0. Crockett and T. C. Bowen, Attorneys for the lessor
parties. whose names appear of record in this suit; except the
complainant., Hettie G. Smith: and Greever & Gillespie, Counsel for the Pocahontas Fuel Company, Incorporated, and
Pocahontas Coal & Coke Company, and ali;;o counsel for the
Bank of Bramwell ..

H. G. Smith, et ·~l., v. Pocahontas Fuel Co.

.

J<>7

.A.• G. RUSSELL,

a witness of lawful age, after being first duly sworn, deposes

and says:

DIRECT EXAMINATION.
Questiom, by counsel for Pocahontas Fuel Company:
Q. Please state your age, residence and occupation.
A. 61 years of age, reside in Tazewell, Virginia, and occupation, Land Agent for Pocahontas Fuel Company, Incor.. ·
porated, and its subsidiary c.ompanies.
Q. Are you familiar with. the payments of minimum royalties made by Pocahontas Fuel Company, unq.er.the provisions
of the leaRe of June 15, 1906, made by J.M. Smith and others
to Pocahontas iCq!lieries Company, a corporation, and with the
payment of minimum royalties made by Pocahontas Fuel
Company, Incorporated, under the lease contract
page 113} dat~d Marcl1 23, 1918, by.J. M. Smith and others
.
to Pocahontas Fuel Company, Incorporated Y
A. I am.
..
Q. Will y~u please state the dates on which such payments
were made, and the amounts of such payments t
A. I have prepared a statement showing each payment made
to the different parties in· interest in the 335.49 acre tract,
described in the lease from .T. M. Smith and others to Pocahontas Collieries Company, dated June 15, 1906. In this
statement all of the payments have been taken from the origi~
nal vouchers, and I here file this statement as a part of my
deposition, marked "Exhibit Russell No. 1 ". The total
payments amounted to $114,216.30.
Q. You say these payments were made to the parties i.n
interest-by that do you mean the lessors in the lease to which
you have referred Y
·
A. Yes, sir.
Q. Have you the original vouchers showing those pay..
ments?
A. I have.
Q. Will you retain those vouchers in your possession, subject to examination by counsel for any of the parties to this
·suit, and to be filed as a part of the record, if required by
anv of the parties, or by the court?
A. I will.
Q. Please give the· sam·e information with respect to the
payments made under the lease of March 23, 1918; referred to
above.
·
1
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.A. G. Russell.
A. The first royalties, under· the provisions of the lease
from John M. Smith and wife to Pocahontas 1Fuel Company,
.dated March 23, 1918, were paid until April 1, 1927, at which
time the payment for the first quarter of that year was made.
The total payments amounted to $6,270.39, $4,050.37 of which
was royalty on ,the 70.06 acre tract and $2,220.02 on the 38.40
acre tract.
page 114 } · Q. Have you vouchers showing· the amounts
and dates of each of the payments made t
A. These vouchers are in the company's office at Pocahontas.
Q. Will you retain them, sub.iect to examination by counsel
for any of the parties in this suit?
A. I will.
Q. Will you please make up a statement showing in detail
the payments to which you have referred and file the same as
a part of your deposition, marked "Exhibit Russell No. 2""f
A. I will.
Q..State whether or not the payments made under the lease
of March 23, 1918, were the amounts stipulated in said lease
and paid on the dates required by said lease!
A. The pa.yments made were the proper payments provided for in the said lease and paid at the times set out in
said lease.
Q. It is alleged in the bill, and admitted in the answer
of Pocahontas Fuel Company, Incorporated, that in a suit
in the Circuit Court of Taze~ell County, Virginia, instituted
by Rebecca W. Dillion and others against J. M. Smith and
others, the complainant recovered title to an undivided onehalf interest in the 70.06 acre tract of land mentioned and
described in the lease of Mar~h 23, 1918. Please state what
effect, if any, that had upon the amount of minimum royalties due under said lease and upon the payments made in
compliance with that requirement. In other words, what
I mean is was there any over-payment of minimum royalties
due- to the loss of the one-l1alf of said tract of 70.06 acres 1
.
A. There was due from the J. :M. Smith heirs,
page 115 ~ on June 15, 1936, $4,050.37 royalty paid on the
·
70.06 acre tract, with interest to that date, amounting to ·$3,333.20, making a total of $7,383.57.
Q. Do I understand you to say that the excesr:; payment
of $4,050.37 was payment of minimum royalties on that part
of the 70.06 acre t.ract which was lost in the Dillion suiU
A. That is true.
·
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Q. How did you arrive at the interest due on this overpayment?
A. The interest stated is 6 % on each payment from the
date of payment to June 15, 1936.
Q. Are those details correctly set out in the answer of Poca- ·
hontas Fuel Company, Incorporated, in this case?
A. They are.
Q. If I understand you correctly, your evidence is that the
lessors under that lease contract owe·to the lessee, Pocahontas
·Fuel Company, Incorporated, as of June 15, 1936, the principal sum of $4,050.37, and $8,333.20 interest, as the principal
and interest on the over-payments made by reason of the
loss of one-half of the 70.06 acre tract of land 7
A. That is correct.
· Q. State whether or not as of the same date, June 15;1936,
the lessors a.re entitled ·to a credit on this amount, and if so,
.in what amount and for what reason.
A. Payments were withheld on the one-half interest in the
38.40 acre tract after April 1, 19,27, and these unpaid royalties due to June 15, 1936, amounted to $2,220.00, with inte17est at 6% from the dates on which they should have been·paid.
to June 15, 1936, amounting to $598.20, making a total of
$2,818.20.

page 116 ~ Q. Have any royalties been paid under the pro.
vifdonR of .said lease of March 23, 1918, since
June 15. 1936 f
·
A. They have not.
Q. Will you ascertain and state the date of the judgment,
.of the Circuit Court of Tazewell County, by which the one11alf interest in the tract of 70.06 acres was lost?
A. I have ascertained that the judgment of the court w~s
dated :January 17, l.933.
· ··
Q. The answer of Pocahontas Fuel Company, Incorporated,
in this case sets up as a credit against any demand of tho
Smith estate for unpaid royalty, certain taxes paid. Will
you please state fully the facts with respect to the payme.nt
.of these taxes; that is to say, on what properties they were
paid, and the amount of ea.ch payment?
.
A. The taxes were paid by Pocahontas Fuel Company, Incorporated, on the 70.06 ttcre tract from 1927 to 1933, i~clnsive, amounting to $1,506.91, half of which is _$753.45, which
is due that company from the J. M. Smith heirs, due to its loss
of its half interest in that property. There was also due
Pocahontas Fuel Company, Incorporated, from the J. M.
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Smith heirs interest on that amount from the dates. of pay111ents of these taxes to ,June 15, 1936, amounting to $261.22.
Q. Have you prepared a statement showing the dates and
amounts of these payments of taxes and the interest on the
respective payments Y
.
A. I have prepared a statement showing tl1e amount of these
taxes, but the interest is now shown on said statement.
-Q. Will you prepare a more complete statement showing
the principal of each payment and the interest thereon down
to June 15, 1936, and file the same as part of your
page 117 } deposition, marked "Exhibit Russell No. 3"Y
A. I will.
Q. The answer of Pocahontas Fuel Company, in this case,
claims credit on any amount of royalties that may be found
to be due for all amounts which were expended by said Pocahontas Fuel Company, Incorporated, in defense of the title
of the one-half undivided interest in the two tracts of land
.described in said lease of March 23, 19{8. Have you prepared
a detailed statement showing the -expenses so incurred by the
Pocahontas Fuel Company, Incorporated, and if so, please
1ile the same as a part of your deposition, marked "Exhibit
Russell No. 4".
A. I have and herehy file such statement, markeil "Exhibit
Russell No. 4 ''.
Q. What is the total amount of those expenses, shown by
said ''Exhibit Russell No. 4"?
A. The total amount h:i $594.88, with interest from November 1., 1933, to June 15, 1936, amounting· to $93.69
Q. Is any claim made now by the Pocahontas Fuel •Company, Incorporated, for a credit -of $1,000.00 fee paid Greever
& Gillespie, and interest thereon, for services in the Dillion
suit?
.A. There is not.
1
•

Counsel for all of the lessors except to such parts of the
testimony of this witness as purport to show any right of
Pocal1ontas Fuel Company, Incorporated, to retain any sum
of money on account of royalties paid on the tract of 35.1)3
ac!res1 and on account of costs and expenses in defense of the
Di1,ion suit as paid by Poca]10ntas Fuel Company, Incorporated; and on account of any sum of money expended by
Pocahontas Fuel Company, Incorporated, bv way of payment of foxes, and together with any sums claimed as inter-

H. G. ·Smith. et al., v. Pocahontas Fuel Co.
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.A.. G. Ru,sseU.
est on the said sums, and for the reason that the
page 118 } said Pocah~ntas Fuel Company, Incorporated, .is
not entitled to any deduction on account of royalties paid on the 35.03 acres and/or on account of royalties
paid on the tract of 335.49 acres, and for the further reason
that it is not entitled to any deduction on account of costs and
expenses paid in defense of the Dillion suit, or on account
of taxes paid on the 35.03 acres, and motion is made to strike
out the evidence of this witness in so far as it. tends to sup- ·
port the said claim for deductions.
Without waiving the foregoing exception, or any part
thereof, counsel for the· complainant, Hettie G. Smith, p_r.oceeds to cross-examine this witness.
·

CROSS EXAMINATION.
Questions by Mr. Sexton:
Q.. Mr. Russell, you are the land agent, I believe, for the
Pocahontas Fuel Company 7
A.. I am.
Q. You are familiar with the tracts of land covered by the
leases mentioned in your testimony?

A.I am.

Q. The 38.40 acre tract of land mentioned in the lease contract ~f March 23, 1918, and in which the estate of J. M. Smith
held a one-half undivided interest, contains -the Pocahontas
No. 3 "Seam of coal and the Upper Smith seam, mentioned in
the said contract, does it not Y
A. It cont.a.ins the No. 3 Pocal1011tas seam, and may contain
a little of the Upper Smith seam, high in the hills.
Q. Under Article 4 of the contract of March 23, 1918, which
provides for the payment of minimum royalties, the time said
payments are to be made, and the amounts, or
page 119 } how the payments are to be arrived at as minimum royalties, I find that the latter part of said
article, following the provisions for the dates of payment of
minimum royalties, contains tl1is 1ang11age '' but the lessee
shall have the privileg·e, during· any of the next succeeding
years, of mining, free from royalty, a sufficient amount of
coal over and above the amount required to yield the minimum royalty for said years, at fhe rates specified above, to
reimburse the lessee for deficiency in any preceding year or
years." It appears that this contract has been in effect for

t1Q

Supreme Court of Appeals of Virginia

..A. G. Russell.
prMtiJally twenty years. Please state whether or not the
defendant Fuel Company has mined, to this date, any of thl~
·coal from either the· Pocahontas No. 3 vein, or the Upper
Smith vein, on the 38AO acre tract of land, mentioned in said
-~as~

-

Counsel for ~ocahontas ·Ft1el Company, Incorporated, excepts to this q1.1estion as improper cross examination, in that
· it is not responsive to anything testified to by the witness on
his examination in chief.
A. There has· been no coal mined from the Upper Smith
seam, but there has been a smal1 amount of coal mined from
this tract for development purposes, in the No. 3 seam.
Q. .You do not have those maps available to refer to at
this timeT
·
A. I am not certain, but do not have in my office at Tazewell.
Q. -Will you secure that information and make a statement
from the records of the Fuel Company as to the question and
file the same with the stenographer to be made a part of your
deposition, as "Exhibit Russell No. 5''.
·Counsel for P~cahonta.s Fuel Company, Incorporated, objects to this question upon the same ground as stated in the
last exception above.
page 120 ~

A. I will.

Q. Can you state the approximate tonnage of
the coal that has been mined from that seam on
that tract of land f

.. Same exception as last above.
. A. No. I cannot.
. Q. Can you ascertain the amount of tonnage of the coal
fr.om that seam that has been mined from that tract of landf
· A. I can.
Q. Will yon obtain such statement ·and file it with your
depositfon as a part thereof, marked ''Exhibit Russell No.5"Y
Same exception.

·A. I wilJ.
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Q. Please state if the No. 3 Pocahontas vein of coal on
this tract of land, 38.40 acres,. and the Upper Smith seam on
said tract are approximately of the same thickness as said two
seams are on the 335.49 acre tract of land mentioned under
"Exhibit Lease No. 1 ".
Same exception as above.

A. I do not have the information as to the thickness of
the No. 3 seam in this tract, but there is but little, if any, of
the Upper Smith seam on the tract and it is of much less
thickness than the 335.49 ncre tract.
Q. Are you speakin~ from actual measurements 7
A. I have seen a.n old prospect op~ning in the Upper Smith
seam, high in the hill, on or near this property, and it was
a rather thin seam at that place, although I did not measure
it.
Q. Was that prospect opening on the 38.40 acre tract?
A. I do not know.
Q. Can you ascertain the. thickness of the Pocahontas No.
3 seam, as shown by the mining that has been done on this
tract of land, from the records of your office of the Fuel Com~
pany?
·
page 121 }

Same objection .as above .

.A. I can.
Q. Will you do so and file a statement as to the thickness
of said vein, with your deposition, as "Exhibit Russell No. 6"f

Same objection.

A. I will.
Q. Mr. Russell, as to the taxes paid by the Pocahontas
Fuel Company under the contract of March 23, 1918, on the
alleged interest therein of J. M. Smith's estate, on the 70.06
acres of land, were these taxes t.liat. were paid by the Fuel
Company taxes that wet~e legally and properly assessed
a.~·ainst this tract of land for the respective· years covered by
the statement filed as paid by the F'uel C'ompanyt
A. Yes, sir.
Q. There were not other taxes, other than those paid, assessed against this tract of hmd during that period except
tl1ose tliat were paid by tl1e Fuel Company, is that correcH
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. A. There were. The whole tract was assessed, and the
· 70.06 acres was assessed and ]?ocahontas Coal & Coke Company, the owner of a one-half undivided interest, _paid the
tax, and Pocahontas Fuel Company reimbursed them for, the
one-half under lease from J.M. .Smith.
Q. Those taxes, however, that were paid by the Pocahontas
Coal & Coke Company, and for which they were reimbursed
by the Fuel Company, were sought to be established as a
credit on the fund arising in this case, is that right!
. A. They are.
Q. And were all taxes that were assessed against that
tract of land during the period referred to in this statement?
.
pag·e 122 ~ A. ~es. The one-half interest of the Smiths
,,
was not assessed up to 1927. The statement filed
by me with my deposition covers all the taxes paid on the
70.06 acre tract from 1927 to 1933, inclusive, as before the
year 1927 only a one-half interest in this tract of land was
·assessed and the taxes were paid by Pocahontas Coal & Coke
Company, the owner of an undivided one-half interest ..
Q. To make it clear, as I understand you, a one-half interest of the J.M. Smith estate in this tract of land was not
assessed for taxation until 1927?
A. The assessment before 1927 was of, as I recall it; 35.03
acres, and that tax was paid by Pocahontas Coal & Coke Company.
Q. Wasn't that acreag·e supposed to cover the entire tract?
A. I can't say as to that.
Q. Do you authorize the Commissioner to sign vour name
to this deposition Y
..
A. I do.

And further this deponent sayeth n~t.
A. G. RUSSELL,

By Commissioner, A. S. H.
.
W. A. BISHOP,
another witness of lawful age, after being first duly sworn,
deposes and says:
DIRECT EXA!UNATION.
Questions by Counsel for Pocahontas Ft.1el Company:
Q. Please state your age, residence and occupation f
1

H. G. Smith, et al.,~· Pocahontas Fuel Co.
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W. A. Bishop.
A. Age 59; residence, Pocahontas, Virginia; and occupation, Chief Engineer for Pocahontas Fuel Company and subsidiary companies.
page 123 }- Q. How long have you been employed 'by Tl1e
Pocahontas Fuel Company, Incor,porated, anq .its
predecessors!
A. 35 years.
Q. What have been your _general duties duri~g· t~-timeY
A. I have held various positions with the company; master
mechanic, chief electrician, electrieal engineer, and for the
last seventeen years, l1ave been Chief Engineer.
Q. Are you familiar with the coal lands and leasehold~
owned by said company, and their locations Y
A. Yes, sir.
Q. Are any of them located in the vicinity 9f ~oisseyain,
Tazewell County, Virginia?
A. Yes, sir.
Q. Are you familiar with the land included in the first
Smith lease of June 15, 1906, and in the second Smith lease
of March 23, l 918, which are in issue in this case 7
A. I am.
Q. Are all of these Smith tracts included in the properties
of the said company in the vicinity of Boissevain Y
A. Yes, sir.
Q. What is the total acreage of the land and leaseholds
owned by Pocahontas Fuel Company, Incorporated, in the
vicinity of Boissevain, and including all of said Smith tra.cts,
~nd described in both of the' leases referred to 7
By Mr. Crockett: Objected to as immaterial.
A. Your question, l\fr. Greever, could include Pooabontas
but the map that I may be permitted to use later takes in
Boissevain and J enkinjones, and would cover abou:t 4,300
acres.
Q. Have you a map showing· the exterior boundaries of
these properties, aggregating a·bout 4,300 acres 7
page 124 ~ A. I have.
Q. And if so, please file it as a part of your
deposition, marked "E·xhibit Map".

By Mr. Crockett: Objected to because immaterial and improper.
Bv Mr. Greever: We offer this map as part of the evidence,
marked "E·xhibit Map".
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(No answer.)
Q. By whom was this map prepared Y
A. Under my.direction by the ]Dngineering· Department of
Pocahontas Fuel Company.
Q. Will you ~:tplaiu fully what this map shows I

By :Mr. Sexton: . Objected to as immaterial.
A. The map shows on the east end, which is this side the
portion of the Boissevain vrnrkings, and in that direction:
the J enkinjones workings.
Q. You say this direction-You mean to the east towards
Pocahontas t
A. Yes, sir.
Q. .And to the west is west of Boissevain T
A. Yes, sir.
Q. Now, in describing it, use the points of the compass, so
t.his evidence can be used in connection with the map.
A. It is a 500 foot to the inch. map, made to that small
scale in order that it may be convenient for handling, and
those large areas may be readily seen and studied.
Q. Is that one of the reg1.dar maps of the company, or was
it prepared for this case!
A. We get out maps regularly. One of 500 feet to the
inch gotten out every twelve months.
Q. Is this copy yon file here one of those maps?
page 125 ~ A. Yes, sir. - It is gotten out every twelve
months, and copies of th3:t go to the Coal & Coke
-Company, the State Mining Department! and into our record.
Q. Now, will you proceed to describe what the map shows t
. A. Well, on the east end of the map we show the Boissevain shaft.
Q. Will you make a little mark at that pointf
. A. It is printed there.
Q. And the development of Boissevain mine, tributary to
that shaft.A. The white lines show the coal that has been developed
·and not fullv mined. The hate.heel section shows coal that ha~
been mined wont completely, and the white lines without l1atching.
Q. The white lines without hatching, as I understand you,

shows thP. development work?
A. Yes, sir, and the blue shows coal that is intact.

·
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Q. What else does this·· map show?
A. It shows the development of the leases and the mining
that has been done to date; in this direction is the development
in Boissevain mine to its connection with J enkinjones.
Q. You say in this direction:-going in what· direction f
A. Toward the west from Boissevain, shows the development of the Boissevain mine to its connection with the Jenkinjones mine.
Q. Is t.he Jenkinjones mine ma.rked on this map?
A. Yes, sir, No. 5 mine, marked right there (Indicating).
Q. Is the one that is marked '' No. 5 '' the J ~nkinjones
mine?
A. Yes, sir.
Q. Now from that on, what does the map show
page 126 ~
-tliat on towards the wesU
·
A. The J enkinjones property was developed with three
mines, known as 6, 7 and 8, originally. Later an opening was
made known as No. fi. These entries to the southwest are
known aR .Tenkinfones No. 5 mains.
Q. That begins at the mark No. 5., running west or southwest?
A. Slightly southwe~t-extends through. the J enkinjones
lease and Faraday mine about five miles to the outlet on Dry
Fork.
Q. What are those entries for?
A. They are both for tl1e development of the property and
drainage of tha.t property and all properties to the east.
Q. Now you say for the development of the property-do
you mean the property along those entries, marked all tl1e
way through f
A. Yes, sir.
·
Q. And then what do you mean by drainage of all of t~~
property to the east?
· ·
A.. Beginning at Pocahontas, about :five miles east of the
Boissevain shaft the first opening in the Pocahontas field
was made and tbe entry . starting at that point, developed
the property in all the mines to which it connected. The
Goal seams in all of this territory pit.ch to the south and to
the southwest. Wherefore, any water that is made in tl1e
·course of mining will :find its way to the southern extremity
of these leases and into the drainways we have pointed out
and continue with outlet on Drv ,Fork.
.
Q. As I understand you then: this drainway beginninp:· at
noint in J enkinjones No. 5, and running thence southwest to
Dry Fork~ draws water from all of this territory?
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A. Not fron1 the No. 5, 1'-Ir. Greever, but from
page 127 ~ Pocahontas a.long t4e drain west through this sec.
tion.
Q. From Pocahontas T
A. Yes, sir.
Qt And that is the connection you spoke of while ago between the Pocahontas entry and No. 5 f
A. Yes, sir.
Q. The water from the Pocahontas entry follows this entry
how many miles weet?
A. 18.6 miles.
Q. When did you :first examine these properties-what
year?
,
A. The fall of 1907.
Q·. Had a railroad been constructed to these properties at
that time?
A. The railroad was built into Pocahontas in 1882 and e~t~nded from Pocahontas to Boissevain during the year Hl06
and 1907-and was completed during 19{)7.
. Q. Do you know in what year the construction commenced
between Pocahontas and Boissevain T

A.. 1906.
Q. By what railroad waR that construction!
A. It was known as the Pocahontas & Western, a subsidiary of the Norfolk & Wes tern Railroad.
Q. Was any construction work done west of Boissevain Y

· A. Yes, sir.
Q. What was the nature of ity
A. Right-of-way was acquired by the Norfolk & Western
some three miles up Laurel Cr~ek Valley. Considerable grading was done. and a number of trestles built.
·
·
Q. Was that corn~truction work done along any
page 128 } creek, and if so, what creekY
A. Along Laure] Creek.
Q. Was the railroad ever completed beyond Boissevain Y
A. No, sir.
Q. You spoke of rigl1t-of-way being· obtained-how far west
of Boissevain f
A. Well, we will have to do a little measuring-.That is
16,000 fent. n little bit less than 3 miles.
Q. Where did you measure from 1
A. !From the end of the road at Boissevain to the west end
of thP PorAl10nt.as & Western Railroad right-of-way.
Q. Is Boissevain ma1•ked on this map?
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A. Yes, sir.
Q. How have you marked it!
.
A. With a red pencil ''End of right-of-way"'.
Q. Was the railroad ever completed ·beyond Boissevain up
Laurel Creekf
A. No, sir.
Q. When was the construction work west of Boifi;sevain
&bandonedf
A. I don't know. I know it was done between 1907 and
1911, but I don't know when it was abandoned.
Q. But it was somewhere between 1907 and 1911 !
A. Yes, sir.
Q. Do you know why it was abandoned?
A. I do not.
Q. Is Pocahontas shown on this mapt
A. No, sir, it isn't on the map.
Q. Was there any place west of Boissevain and between
Boissevain and the end of the right-of-way, known by any
particular name and place between those two points?
A. Yes, sir, there 1vere two developmentspage 1~ } mine developments.
·
Q. How far from Boissevain? One of them
was named Thorne, I believe?
A. One Frazie1· and one Thorne.
Q. How far were they west of Boissevain?
A. I would say about a mile in each case. Thorne was
about a mile west of Boissevain and Frazier probably a mile
beyond that.
Q. Now, :Mr. Bishop, you have said that Pocahontas is .not
shown on the map. Boissevain is named on the, map T
A. Yes, sir.
Q. Now, will you indicate on the ma.p the location of
'rhornef
A. I have marked it in red ''Thorne".
Q. Now will you please indicate on the .-nap the location
of Frazier?
A. May I see one of those other prints a minute, I am just
afraid of getting off there,
Q. Please indicate on the map the location of Frazi~r?
A. I have indicated "Frazier" with a red pencil.
Q. What is the direction and distance of Boissevain from
Pocahontas?
A. 3 miles west.
Q. What is the direction and distance of Thorne fr.om
Boissevain f
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A. Two miles to the west, about.
Q. What isAhe direction and distance of Frazier from
Boissevain f ·
A. Slightly less than one mile to the west.
page 130 } ·Q. What is the direction and distance from
·B.oissevain to the encl of the right-of-way!
A. 4.64 miles to the west.
·
Q. Is the Smith 335.49 acre tract of land shown on. this
mapf
A. It is.
Q. How iR it marked Y
A. It is enclosed within a yellow pencil mark, the acreage
shown on the blueprint underscored in yellow ''John M.
Smith ~35.49 acre tract''.
Q. How far is it from Boissevain to the nearest line of the
Smith 335.49 acre tract1
A. Well, that would be 5.7 miles to the west.
Q. Is the Smith 70.06 a~re tract described in the lease of
.March 23, 1918, and in issue in this record, shown on this
map, and if so, point it out and mark iU
A. It is, and I have marked it '' Smith 70.06 A".
Q. Is the Smith 38.40 acre tract referred to in the same
lease shown on this map, and if so, please mark iU
A. It is, and I have so marked it on the map.
Q. Will you please have the boundaries of the last two
mentioned tracts as shown on this map marked in yellow, as
are the boundary lines of the J. M. Smith tract of 335~49
acres!
A. Yes, I have done so.
Q. Has any railroad ever been built to any one of these
two.· Smith tracts described in the leases referred tot
A. Tb.ere has not.
Q. What is the nearest railroad to these tracts of land
at· this time Y
·
A. Boissevain.
page 131 ~ Q. Sinc.e no railroad has ever been constructed
to any one of these tracts of land, by what other
means, if any, could the coal on these tracts of land be reached,
miried and removed T
A·. Only through the mine workings of Boissevain or ,Jenkinjones No. 5 mine.
Q. You mean mines belonging to the·defendant, Pocahontas
Fuel Company, Incorporated Y
.
·
A. Yes, sir.
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Q. What is the nearest mine opening· today on the properties of Pocahontas Fuel Company, Incorporated, to these
Smith tracts?
A. No. 5., J enkinjones.
Q. How far is it from No. 5 ,Jenkinjones to the Smith 335.49
acres!
A. It is about three miles.
\;
Q. How far is it from Jenkinjones to the Smith 70.06 acre
tractf
A. About a mile and 7/1 Oths.
Q. How far is it from Jenkinjones to the Smith 38.40 aere
tractf
A. I would say 2 mileR.
Q. When was the mine at .Tenkinjones first opened 7
A. The summer of 1912.
Q. Is mining now being carried on from the J enkinjones
opening·?
··
A. It is.
Q. Will you describe in some detail the nature of the work
being prosecuted from the opening at Jenkinjones-I mean
by that, the nature of the work being done-in
page 132 } the direction of the three Smith tracts mentioned.
· A. Well, tllis main entry was driven from the
outcrop to the southwest to the western extremity of the lease,
passing through the 70 acre tract and the 335.49 acre tract,
and from that cross entries and rooms for the development
purposes were driven to the north and west.
Q: When did these entries No. 5 reac.h the John M. Smith
tract. of 335.49 acres f
A. 1930.
Q. ,-~lhen did you get through that tract and to the open ..
in~ on Dry Fork 1
A. In November, 1936.
Q. In November, 1936, then, the drainage entry was completed?
A. Yes, sir.
Q. ·wm, tliat drainage entry drain the territory in which
t.heRe three Smith tracts are located T
A. It will.
Q. Has any coal been mined on the Smith 335.49 acres ex-=
cept that taken out by the construetion of the drainage and
1

development entries?

A. There has not.
Q. Has any coal been mined from the Smith 70.06 acres
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tract except that taken in the construction of these drainage
and development entries Y
A. It has not.
Q. Has any coal been taken out of the Smith 38.40 acre
tract, except that taken out, if any, by the p.evelopment and
drainage entries?
A. There has been a small amount of coal taken out there
from development.
Q. Does the drainage entry go through that
page 133 ~ tract?
A. The drainage entry doesn't go through that
tract, but any accumulation of water through that tract would
find its way through the development already made.
Q. Now suppose that an entry had been driven to any
~me or all of these three Smith tracts, and an attempt had
been then made to mine the coal without projecting the drainage entry to its outlet. What would have been the effect on
the other adjoining mines of Pocahontas Fuel Company, Incorporated f
Counsel for the lessors in this case object to this question
and answer ,and except to all of the foregoing questions propounded to this witness and answers given by him, for the reason that they are immaterial, irrelevant and incompetent to
any issue in this case, in that the rights of the lesso·rs to recover are controlled by the contracts of lease, and under such
contracts of leaRe tl1e ,widence of this witness and the question just asked is immaterial, irrelevant and incompetent,
and does not in any way tend to prevent recovery by the lessors.
A. In the case of the 335.49-acre tract and the 70.06-acre
tract, it would have completely . removed the possibility of
draining any mines ·of the company east of that point.
Q. Why was thaU
A. It would have built a dam across the outlet for water
and shut off any possibility of getting water out at all by
natural drainage.
Q. How does the coal seam lie there as to the slope t
A. It pitc.hes to the south and to the northwest.
Q. And any entry going to that tract of land would have
been driven down hill then Y
A. Yes, sir.
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Motion is made by the lessors to strike out the f~reg9mg·
answers of the witness., for the reasons heretofore give~.

A. In the case of the 38.40-acre tra~t, I don't
think the main drainage· would have been seriously affected, but it would have brought about a very unusual
and dangerous miuing condition.
.
. .
page 134 }

Same exception.
Q. You mean unusual and dangerous to the workings of
the company Y
.A.. Yes, sir.
.
Q. Mr. Bishop, state generally for this record here, the
plan of mining this coal and why it was adopted and how it
was to be prosecuted.

Same objection.

A. It is the best mining method, I think at all times to
mine coal down hill, and in the direction of drainage, so that
the water will flow in front of you and to some removal point
and that is the plan that has been laid out for mining the re,..
maining coal in the Pocahontas mine, Boissevain and all of
J enkinjones, gradually remov:ing the coal down hill and to the
northwest.
Q. Could the coal on this Smith land have been mined at
any time in the absence of drainage system without injury¥
.A.. It could not.
Q. Can it be mined now without injury to the other workings of the company?
A. Lt cannot.
Q. Why!
.A.. For the same reason given previously., it. will stop the
drainage for a large area of coal yet to be mined, and as
a matter of fact, the Smith property wil1 be among the last
coal to be mined.
. Motion to strike out the answer., for the reasons heretofore
g'lVen.

Q. Could the coal in this Smith land, described
in the lease of June 15, 1906, have been mined at
any time during the thirty years succeeding the ·date of its

page 135 }
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exeeution, or can it be mined now, without detriment to the
rest?
Same motion and objection.
A. It could not.
Q. How much. of the territory which is shown on this map
had been mined or developed iu mining on June 15, 1906, the

date of the lease on the a35.49-acre tracU
A. Not any. T]J.ere had not been a pick stuck in the ground.
Q. On any of the land shown on this mapf
A. Yes, sir.
Q. Now, Mr. Bishop, looking at this map, state what it
shows with respect to where the complete mining out commenced, and in what direction the mining is being prosecuted¥
A. We are looking at two mines on this map~Boissevain
and J enkinjones.
Q. But they are all in the same territory and in the same
boundary shown on this map T
A. They are.
Q. And the hatched area on each of these maps show the
eoal that has been entirely removed Y
A. Yes, the hatched area on each map shows the coal that
has been entirely removed. The white lines show the development preparatory to final removal, and the direction of the
removal, as I have previously stated, is in the direction of
drainage and toward the southwest in both the Boissevain
mine and the J enkinjones mine.
page 136 ~ Q. The mining· then is proceeding from the east
toward the west?
A. It is.
Q. Mr. Bishop, is that, in your opinion, a proper wav to
mine this coal Y
..
Same objection.
A. It is.
Q. In your opinion, could it be mined in any other way without detriment to the property of this company f

Same objection.
A. It could not.
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Q. Could it be mined in any other way and mine the coal
property in the three 1Smith tracts?
A. No, sir, it could not.
· Q. In your opinion, then, as I understand, this method of
mining, and the construction of this drainage entry are just
as much to the advantage of the Smith properties as of any
other properties of the company 1
A. They are.
Q. On ,June 15, 1906, how far was it from the mines of the
lessee nearest to th~ Smith land to that that land-where was
the nearest opening 1
A. From the Smith lands t
Q. Yes, on June 15, 1906, when this lease was executed Y
Same objection.
A. Six miles or more to the east.
Q. That was at Pocahontas, wasn't it Y
A. Yes, sir.
Q. I believe you have stated that this map indicates-distinguishes the mined out territory from that which is under
development?
page 137 } A. I have..
.
Q. The hatched out part is that which has been
mined, and the other shows the ·development for future mining?
A. It does.
Q. Now you have stated the proper method, as you tn\derstand it. How will the remainder of the coal west of the~e
hatched out areas be mined out 7
. ..1• • · ; ; ·:
A. We are starting some of the development in the corner
· ·
there now.
.
·
Q. How do you indicate thaU
.
A. South of the yellow mark and numerals, 1933, final mining is started in the No. 5 J enkinjones min~, which will de.:.
velop and move in the direction of drainage toward the southwest.
Q. Why do you begin back from the drainage and proceed
toward the drainage t
A. If we would begin on the drainage, we would shut our'.'".
selves off. We couldn't get to the other part of it, at-'·an..
We begfo at the outside and work to the inside and let th~
roof fall in behind us.
Q. I believe you have already stated that mining will proceed from the hatched out areas to the west and southwest-
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according to this method, which you say is the best mining
method, when will the coal on these Smith tracts be mined T
Same objection.
A. That will depend entirely on the demand for coal from
our company, but it will be .among the very last coal taken out,
and more than that, a part of it will neyer go to Jenkinjones,
it will be taken out at Bishop.
pag·e 138 ~ Q. Could it be economically mined any other
·
way?
A. I don't think so.
Q. Could it be mined in any other way without injury to
the company?
A. I don't think so.
Q. I believe you have stated already that there is no other
way to reach this coal except through the entries of Pocahontas Fuel Company, Incorporated t
A. I have.
Q. Mr. Bishop, you have stated the facts as to the present
mine development and active mining on the property of the
lessees, shown on the map, and the direction in which the·
work will properly be prosecuted, and have expressed your
opinion as to the proper prosecution of this future mining,
and you have also spoken of the necessity of proper drainage of this territory next to Boissevain, in particular. Please
state how long· you have held these views and what has been
done with respect thereto. I would like for you to g·o fully
into the problem of draining· these lands in the direction of
the Smith lands, so that the coal therefrom can be removed.
Same objection.
A. When I went to Pocahontas, in 1907, one of the most
expensive problems they had in connection with the mining
was removing the water from the mine workings. I was
shortly detailed to make a study of that in connection with
t~o mine workings and to find some way to remove the water
from those mineH. }i pumping· station was provided at a considerable cost, and shortly after that was compage 139 ~ pleted the development of the Boissevain mine was
g·etting well under way. We begun the study of
a natural outlet for the water, if possible, which was continued over several years, and finally resulted in a drainag·e
tunnel from the Boisse vain shaft to J enkinjones, which took
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care of the development at that time. Following that, .when
the No. 5 mine at Jenkinjones was placed under development, there came the same problem, the workings were con- •
stantly going to the dip, and we expected them to continue.
We studied continually some method of removing that water,
and at one time had projected a drainage tunnel from the
back end of the 335.49-acre tract north to. an outlet to South
Fork of Tug River. Vve had estimated the cost and had an
appropriation to build it. In the meantime, they acquired
the Faraday property-Pocahontas Fuel Company did, and
in our rambles around there we found an elevation which we
thought would lead us back to Pocahontas, and after lot of
thought and research and after numerous drill holes had b~en
put down we succeededQ. Whose scheme· was that 1
A. Mine.
. Q. You spoke of at one time considering building a drainage tunnel from the Smith tract to Tug River, what territory
would that have served t
A. J enkinjoues, Boissevain and Pocahontas leases.
Q. You didn't mean to say that they were being· built for
the benefit of the Smith 335.49-acre traeU
A. No, they would have drained all the property that the
company owned back to the Pocahontas lease.
Q. And it was your suggestion tl1at this general drainage system through to Dry Fork be adopted f
A. Yes, sir. You can readily see that that not only provided drainage for this property, but for nineteen
page 140 ~ million tons of coal on the Faraday property.
Q. And if that had not been done, what would
have been the result?
A. Pumping from back in this territory would have been
the only solution.
Q. ·would that have been expensive?
. A. Tremendously expensive. "\Ve would have had to lift
the water about 650 feet and unknown quantities of it.
Q. Suppose you had adopt.eel that instead of pushing·
through this drainage system to Dry Fork-would you have
reached the Smith lands any earlier than you will nowt·
A. No, sir.
Q. Would the same reasons apply to mining the coal east
of them that apply nowt
A. The Smith coal would have been the last to have been
mined, under those conditions.

a
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Q.· Who supervised and directed the construction of this
drainage and development system r
A. I did.
_
. Q. Is there ~rlY outcrop on any one of these Smith· tracts
of the No. 3 seam I
A. There is not.
Q. How far below water level does that seam lie on these
tracts of land 1
A. From 800 to 850 feet.
Q. On the completion of the work of constructing this drainage and development system through to Dry Fork, did you
have or.casion to prepare a paper describing itf
page 141 ~ A. I did.
Q. What was the occasion 1
A. Well, 18 miles of underground mining was so unusual
that the entire engineering world and many of the laymen
were interested in it; we were being asked a gTeat many questions about it, and I think our sales department saw a little
chance for advertising, so they decided to entertain anybody
who cared to come down and make a trip through the tunnel.
Q. What was particularly remarkable about this drainage
tunnel, so far as the Boissevain mine is concerned?
A. Well, I don tt know that there is anything particular, so
far as the Boissevain mine is concerned, but a distance of
over 18 miles in the dark is considerable, and the fact that we
could follow the coal seam for that distance without removing
any rock. We also found that "water ran down hill".
Q. Is the Boissevain mine a shaft mine or driven mine f
A. Shaft min~.
Q. How deepf
A. 187 feet.
Q. Is it drained through this drainage system f
A. Yes, sir, the only shaft mine in the world having a
natural ·drainage.
Q. Mr. Bishop, was your paper printed-I mean the one
to which you refer, on the completion of this system!
A. Yes, it was.
Q. I would like for you to file a copy of it as a part of your
deposition-I particularly ask that you make part of your
evidence that part of the pamphlet, beg-inning on page 7, with
the title "Drainage", aud the map accompanying it.
Counsel for the lessors object to this question and to the
introduction of the paper as prepared by Mr. Bishop as be-
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page 142

~

ing immaterial, irrelevant and incompetent to any
issue in this case.

A. I :file it, marked '' Exhibit Drainage Tunnel''.
Q. Mr. Bishop, after the construction of the railroad shown

there, west of Boissevain, was abandoned, could anyone else
except Pocahontas Fuel Company hav:e mined the coal on
these Smith tracts f
Same objection.
A. I suppose the railroad could have been built up Abbs
Valley or up Laurel Creek to that property.
Q. Well, in the absence of a railroad 1
A. No, sir, could not. I don't think though that anyone
could afford to put down a shaft on this property for that

ootl

·

Q. Even if the railroad had been built Y
A. Yes, sir. even it: the railroad was built, to put down
two shafts, but besides that, it would have been six shafts.
Q. Suppose the Pocahontas Fuel Company had exercis.ed
its option to cancel the contract in five years in the event no
railroad had been built to the property, what would have l>een
the result, so f ai; as the owners of these tracts of land are
concerned?
Objected to as being immaterial, in that the lessee did not
exercise any such option, and what it would have done twentyfive years ago, if it had exercised its option, has no probative
value on the issue in this cause.
·
A. I don't believe they could haye found anyone to ·"develop the property; to have undertaken it through shafts. I
don't think they could have afforded to g·o to the expense
necessary to get into the coal for that tonnage, some three
million tons of coal.
page 143 ~ Q. I believe you said that would have beenbut with no railroad built to these properties·, as
a practical proposition, were they workable at all Y
Same objection.

A. ~o, sir.

.

Q. Then, in your opinion, the fact that the Pocahontas Fu.el

Company, Incorporated, did not exercise its option to cancel
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these lease contracts, had the effect of retaining for the owners the only possible way of getting· their coal out l
Objected to, for the reasons hereinbefore state~.
A. I don't know just what you mean.

( Question read by stenographer.)

Q. Is it or not your opinion tha.t the fact that the Pocahontas Fuel Company, Incorporated, did not cancel the lease
contracts, preserved to these land owners the only feasible
way of getting· out their coal Y
Sanie objection.

A. I think so.
Counsel for the lessors move to strike out the entire deposition of this witness, and each answer contained therein, as
being immaterial, irrelevant and incompetent to any issue in
this cause.
CROSS E.XA.M]NATION.
Questions by Mr. Bowen:
Q. In the yea1; 1906, what was then the western boundary
line of the coal lands owned and the coal leases owned by Pocahontas Fuel Company Y
A. They clidn 't own anything· in this vicinity. Their holdings were confined to :Mercer and :McDowell Counties.
Q. When was the purchase made by The Pocahontas Corporation from the Faraday Coal & Coke Compage 144 ~ pany Y
A. December 15, 1923.
Q. Where is the location of the Faraday Coal & Coke Company, so purchased, with reference to the location of the Smith
land?
A. West.
Q. How far west, approximately?
A. Not over a half mile.
Q. Along the line of the tunnel as shown on the map filed
by you, was there any tracts owned by any other company
lying· between the Smith tracts and the purchase made from
the Faraday Coal & Coke Company!
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A. I think there was a tra~t known as the Harrison lands
owned by the Pocahontas Navigation Company, a subsidiary
of the Pocahontas Fuel Company, between the two tracts.
Q. What is the length of the tunnel as constructed, which
extends through the Faraday Coal & Coke Company, purchased in December, 1923 f
A. It is about 81h miles.
Q. What is the distance along the line of the tunnel from
the east li.ne of the Faraday Coal & Coke Company to the
Smith lands?
A. Why that is in the yieinity of three-fourths miles. I
can 't tell you exactly.
Q. For what distance then does this tunnel pass through
the lands of the Pocahontas Navigation Company!
A. I can't tell you that exactly.
Q. Give it to me approximately.
A. I don't know whether I can do it approximately or not.
I don't know just where those Harrison lines are on this
plat. Right in there somewhere-I don't have those Harrison
lines on anything I have with me. It is something
page 145 ~ in th~ vicinity of a half mile, but I don't know
defimtely.
.
_
Q. At the time of the construction of the tunnel, or prior
thereto, was there a deed of exchange made betwee.n Pocahontas Fuel Company and The Pocahontas N'avigation Company?
A. I don't know.
.
Q. When were the Harrison lands and any other lands lying along the line of this tunnel, acquired by the Po·cahontas
Navigation Company?
A. I don't know the exaet date.
Q. Can you state approximately!
A. I will supply the date to the reporter, and she can insert it here.
Note by stenographer.
(The above date of the deed from Mollie M. Harrison, et

!11., to Pocahontas Navigation Company, as furnished to me,

1s February 25th, 1921.)

Q. Then this drainage system was not finally agreed upon
as a policy of the company until after the purchase of the
lands from the Faraday Coal & Coke Company and after the
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purchase of the lands by the Navigation Company from the
Harrisons and others, is that a fact Y
A. That is a· fact, yes, sir.
Q. Can you giv_e the approximate date as to when this drainage system was finally adopted by the company and preparations were _being made for its construction t
A. As near a-s I can recall, in the fall of 1931.
Q. Prior to that. time it was being investig·ated and no final
decision was made- by the company until the year 19311
A. That is correct.
page 146 ~ ' Q. As I understand, the whole of this d1·ainage, extending· approximately more than 18 miles,
was never considered until after the purchase of the properties owned by the Pocahontas Fuel Company, and after the
purchase by the Pocahontas Navigation Company £tom the
Harrisons and others Y
A. That is true, and so far as the west end of the construction is concernedQ. That was detailed by you in your examination in chief!
A. Yes, sir.
Q. .And approximately what year -was that, as well as you
now recall T
A. That goes back to the purchase of the Harrison lands,.
the date of which I cannot recall exactly, but it was at that
time.
Questions by :Mr. Sexton :
Q. Mr. Bishop, at the time of the execution of this lease of
the ·Smith lands, the idea of the Fuel Company was to develop that land through the operation that they w~re then
planning to establish at Boisseyain, is that correcU
A. The Fuel Company did not own the property at that
time, any of it.
_
Q. You didn't own the property at Boissevain at that time l
A. No, sir, nor Pocahontas either.
·
Q. They were contemplating, though, a.t that time, the building of a railroad from Pocahontas up Laurel Creek to this
land¥
A. The Pocahontas Collieries Company was.
page 147 } Q. That's what I mean-the Fuel Company is
the successor to the Collieries Company isn't it!
A. Yes, sir, that is right.
.
.
Q. Well, at the time then that this lease was made with
J. M. Smith and others, it was contemplated by the Collieries
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Company, as it was at that time, to mine that coal either
through the Pocahontas mines or the Boissevain t
.
A. iNo, sir, they were to extend a railroad up Laurel Creek,
and to sink a shaft in that tract.
Q. Who abandoned that railroad T
A. I don't know.
Q. vVasn 't it the Pocahontas Collieries Company 1
A. I don't know that. It would not have been the Poca. hontas Collieries Company, because by that time the Pocahontas Fuel Company had taken the property over.
Q. Well, then, wasn't it the Pocahontas Fuel Company 1
A. I don't know.
Counsel for Pocahontas Fuel Company objects to the foregoing questions and answers, because it already appears that
the railroad was being· constructed by a subsidiary of the
railroad known as the Norfolk & Western Railway Company,
over which the Coal Company had no control.
In answer to this objection, counsel submits that it does
not appear that the subsidiary company was not controlled
by the -Coal Company at that time, through the Norfolk &
Western Railway Company.
By Mr. Greever: It was a subsidiary of the Norfolk &
Western Railway Company.

Q. Mr. Bishop, after the opening of this Boissevain mine,
the company, owner at that time, spent a great deal of money
and a great deal of energy and means in preparpage 148 ~ ing for the operation, in the building of tipples
and equipment, did they not 1
A. Yes, sir.
Q. At the tim~ that tipple -was built, it was the intention
of the company to develop and bring out the coal from that
Laurel Creek section. through the Boissevain tipp]e. IR that
correct? ·
A. Only a certain portion of it.
Q. They have continued that Boissevain operation during
all of the time, prior to the comp]etion of this drainage tunnel?
A. Yes, sir.
Q. In order to operate the Boissevain mines, it was necessa.ry to use pumps to g·et rid of the water, isn't that right?·
A. For a certain length of time, yes, sir.
·
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. . Q. Well, until these drainage tunnels were constructed T
A. No, sir, there was_ another one near J enkinjones about

1913.

.

· Q. This coal on this Smith land could have been extracted

and mined in the same way as the other leases comprising
the Boissevain ·and Jenkinjones lease, couldn't it?
A. It would have been almost twice as far to haul it, and
then it would have to have been hoisted to the top of the head
frame, which was more than 200 feet.
Q. But that could have been done f
A. Yes, sir.
Q. Mr. Greever was asking you what would have been the
result if the holding company, at the- time of the expiration
of the five years from the execution of the lease, had abandoned the lease, at the end of the five-year period,
page 149 ~ or when the railroad was not built., do you know
why they did not abandon it?
A. No, sir.
Q. They didn't exercise that rig·hU
. A. They did not, no, sir.
. Q. Had it been to their advantage to do so, they probably
would have done it, wouldn't theyT
A. I never have known why that wasn't done, but Mr. Sexton, the Boissevain entries and mining work has been progressing as fast as the work would be permitted since 1907,
and· are now 1,200 feet from the Smith property at this time.
Q. Don't you know, Mr. Bishop, that the parties to this contract realize that there might be some delay in the development and mining of this land, and some difficulties to contend
with, which resulted in the provisions made in the contract
that if it was not mined at the expiration of thirty years,
that either the coal ,vas .to be paid for in certain seams men1tioned in the contract at the expiration of thirty years?
A. Well, I think they had in mind that they wanted to pay
for the coal some time in the regular way of"mining, that thev
would get it for the royalty-but for some reason they set
this thirty-year· period as the time for paying all of it.
Q. That would indicate that they would rather pay for it
than surrender the lease at that time?
A. You mean in five years or in thirty years?
Q. Thirty years.
A. I think thev would rather surrender the lease now. I
would certainlv rather see them do it.
page 150 ~ Q. That is n·ot the question that I asked youAt the time this lease was made, on June 15, 1906,
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the Fuel Company, or the Coal Company, as it .then ~xi.~~ed,
owned no land or leases west of this tract of land. Isn't that
correct as to the Smith tract of land 7
·
A. No, I think they owned land west of that, ~r had it ,un..
der lease-The J enkinjones lease extended wesf of this. It
was the Laurel Creek lease of the Southwes~ __Improvement
Company, in 1904.
·
Q. And that extended west of the Smith tract Y
.A. Yes, sir.
Q. The Upper Smith seam of coal on this tract of land was
above water, wasn't it f
A. Yes, sir.
Q. There wasn't anything tQ pre~ent the mining of those
seams?
A. Except the absence of a railroad, or a way to get to it.
By Mr. Greever:
Q. You couldn't get to that under ground?
A. No, sii'.
··
Q. And there was no railroad on top of the ground Y
A. No, sir.
Q. Mr. Sexton asked you if you couldn't. have mined the
Smith seam in 30 .years. Could it have been mined under
any reasonable mining conditions, within thirty y,ears 7
Same objection.
A. Well, we ha.ve just recently ·gotten to it. We got to one
in 1933 and another in 1930.
page 151 } By Mr. Sexton:
.
Q. There is nothing· now to prevent you from
mining the coal under this lease, is thereT
A. There certainly is. There couldn't be any more dangerous mining done than to remove that coal at. this time.
Q. But you could remove it?
A. By ruining the · other property.
Q. ·Without reference to the other property, there isn't anything to prevent mining of that coal, is there?
A. Without reference to the other property, no, sir.
By Mr. Greever:
Q. Suppose you had undertaken to mine it before the drainage tunnel was put through, what effect would that have had
<;>n the other operations of the cqmpany f
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A. It would be hard to estimate what damage it might do
to other property. I told our people that until some method
was found to drain that property that Boissevain and Jenkinjones was at a standstill.
Q. Then, the construction of the drainage twmel has made
possible the mining of the Smith coal in due time f
A. It releases all coal close to it.
Q. And it wiltbe reached in due time, under the present
mining system t
A. Yes, sir.
By Mr. Sexton: We reserve the rig·ht to recall :Mr. Bishop.

Q. Do you authorize the Commis8ioner to sign your name
to this deposition l
page 152 } A. I do.
6

And further this deponent sayeth not.

W. A. BISHOP.
By Commissioner. A. S. H.
By ag;reement of the parties, by their respective counsel
present, the further taking of the depositions in the matter
of this case is adjourned until the 17th day of December, 1937,
to be resumed at the same place.
Given under my hand, th:is the 1st day of October, 1937.

A. S. HIGGINBOTHAM,
Commissioner in Chancery.
page 153 ~

By agreement of the parties, by their counsel
below noted, the further taking of the depositions
in the .matter of this account pending before A. S. Hig·ginbotham, Commissioner in Chancery, is resumed on this the
1st day of July, 1938, at his law office, in the town of Tazewell, Virginia, to be read as evidence in the matter of said
account, before the said A. ,S. Higginbotham, Connnissioner.
Present : Sexton & Sexton and Stuart T. Saunders, counsel for the complainant, R. 0. Crockett and T. C. Bo,,·en, attorneys for the lessor parties, whose names appear on the
record in this suit, except the complainant, Hettie G. Smith,
and Greever & Gillespie, counsel for the Pocahontas Fuel Company, Incorporated, and Pocahontas Coal & Coke Company.
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A. G. RUSSELL,
a witness heretofore duly sworn and examined in chief and
partially cross examined, iR now recalled to the witness stand
for further cross examination, as follows:
CROBS EXAMINATION.
Questions by V. L. Sexton, Sr.:
· Q. Mr. Russell, I believe you stated you were the land agent
for the defendant, Pocahontas Fuel Company, and subsidiary
companies of Pocahontas Fuel Company?
A. I am.
Q. Please state and g·iye the names of the subsidiary companies referred to.
Counsel for Pocahontas Fuel Company, Incorporated, and
PocahontaR Coal & Coke Company; except to this question as
immaterial and irrelevant.
A. Pocahontas Navigation Company and The Pocahontas
Corporation.
Q. Are these companies just mentioned by you
pag·e 154 ~ actively eng·ag·ed in the mining ~nd marketing of
coal¥
(Same objection as to previous question.)
A. Only The Pocahontas Corporation.
Q. Does The Pocahontas Corporation ref erred to own any
of the lands that are affected in this examination, which is
drained by the drainage tunnel about which appears in the
record in the examination of Mr. Bishop?
This question is objected to by counsel for Pocahontas Fuel
Company and Pocahontas -Coal & Coke Company, as improper
cross examination, because the witness has not testified, ·as I
recall, with respect to any drainage tunnel, and if this line of
testimony is pursued with this witness, the complainant makes
him her own witness.
A. The drainag·e tunnel referred to by Mr. Bishop in his
deposition runs through the land of The Pocahontas .Corporation.
Q. ·what other official position, if any, Mr. Russell, do
you hold· with The Pocahontas Fuel Company?
A. None.
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Q. Are you a stockholder in that company?
A. I am.
Counsel for Pocahontas Fuel Company and Pocahontas
Coal & Coke Company objects to the foregoing question and
answer as immaterial.

Q. Are any of the members of your family, other than yourself, stockholders in that company?
(Same objection.)
A. Thev are not.
Q. Do you own considerable of the stock of this company f
A. Only 50 shares.
(Same objection.)

Q. Mr. Russell, the ex~ibit '' Russell No. 1 '' filed
with your deposition does not appear to be attached to the ·deposition. This exhibit, I assume,
is ~ copy of the statement of royalties paid, heretofore filed
by you with the commissioner taking this account. Is this
correct?
A. The exhibit referred to was filed with my deposition,
and my deposition so states.
Q. According· to this statement, Mr. Russell, what were
the total royalties that were paid on account of the one-third
interest of J. M. -Smith in said lease contract of June 15,
page 155

~

19067

A. $34,616.59, as shown by the exhibit.
Q. Now, wha.t was the total amount paid on account of the
one ..third interest in the said lease contract to J. C. and
Amanda Smith T
A. $39,800.36, as shown by t.he exhibit.
.
Q. What was the· total of the amounts paid to the owners
of the other one-third interest. in said lease contract Y
A. There was paid on the Rebecca C. Freeman interest
$19,898.62; on the ·C. M. Graham interest $9,950.36; on the
Sanders interest $9,950.37, as shown by the exhibits.
Q. Those three entries represent together a one-third interest in the lease contract?
A. Thev do.
Q. What do those three items total, as the amount paid on
·
this inte1·est t
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.A. $39,799.36.
Q. That is the same amount that was paid to the J. C.
and Amanda Smith interest, is that correct?
.
.
A. With the exception of $1.00., which difference was caused
by accumulations of fractions of cents in the accounting.
Q. Mr. Russell, then the J. l\L Smith interest was not paid
the full amount due on these minimum royalties by the sum
of $5,184.00, is this correct, on th~ basis of your
·
page 156 } stated· figures?
A.. The amount of royalties due· the Smith interest, which was withheld was $5,183.80. ·
Q. That amount has not been paid to the -Smith estate by
the Fuel Company, has it? ·
A. It has not.
Q. And under the terms of the lease that amount would
be stiH owing to the Smith estate by the. Fuel Company t

A. Yes.
Q. Mr. Russell, now referring to "Exhibit Russell No. 2",
filed with your deposition, on the total sum of $4,050.37, royalti~s .. claim.ed as paid on account of 70.~acre tract and the
interest claimed thereon of $3,333.20, making · a total of
$7,383.57, you state that the Fuel Company is entitle'd, or
should credit that amount, that is, the sum of· $7,383.57,. with
the sum of .$2,818.20, the principal and interest of the royalties withheld by the Fuel Company on the 38.40-acre tract
from April 1, 1927, to June 15, 1936. By what authority do
you m~e this claim for the Fuel Company 1
Counsel for Pocahontas Fuel Company, Incorporated, does
not understand whether the question refers to the $7,383.57
item, or to the $2,818.20 item.
Counsel for Pocahontas Fuel Company, Incorporated, objects to this question, because the exhibit referred to shows
that there was' an overpayment of $7,383.57, which was sim- ·
ply credited by the amount of $2,818.20, which the Fuel Company owed in ·minimum royalties on the ·38.40-acre tract.
A. This is a cash settlement· of accounts as between the
J.M. Smith heirs and Pocahontas Fuel Company, a~ of June
15, 19~6! and the Pocahontas Fuel Company is entitled to the
minimum royalties paid on the % interest in the· 70.06-acre ·
tract, title to whieh was lost by the Smiths, with interest to
June 15, 1936, and as an offset against this amount, the Smiths
are entitled to the royalties which were withheld on the .38.40acre tract, with· interest to June 15, 1936.
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page 157

~

Counsel for all of the lessors except Mrs. Hettie· G. Smith, except to t4e foregoing question, and
move to strike out the answer. The witness may state and
has heretofore stated the amount that has been retained bv
Pocahontas Fuel Company, Incorporated, on account of royalties paid on tlie 70.06 acres, and may state, as he has heretofore stated, the amount of royalties unpaid on the 38.40acre tract, a'n<i the further question of whether or, not the
Pocahontas Fuet Company has made a proper settlement is
a question of law: to be decided by the commissioner and the
court, taking· into consideration the contract of lease on the
last two tracts, and this witness has been asked to state a
conclusion of the law, instead of merely detailing tho facts and
allowing the commissioner and the court to decide the law
of the situation, and for that reason, counsel for all of the
lessors except Mrs. Hettie G. Smith, move to strike out the
answer.
Q. Don't you know, :Mr. Russell, that the contract affecting
these two tracts of land, dated March 23, 1918, that the thirtyyear period does not expire until March 23, 1948 f

.Objected.to by counsel for Pocahontas Fuel Company, Incorporated, because the lease contract is part of the record
and speaks for itself.
A. The contract of lease is filed in this case and speaks for
itself.
Q. In your deposition in chief, you stated as a fact that the
Fuel Company was entitled to credit these unpaid minimum
royalties on the 38.40-acre tract of land on the indebtedness
claimed on account of the loss of the interest in the 70-acre
tract of land. You didn't mean that did yon, unless the lease
contract so allowedf .
· A. According to the method of making the cash settlement
as outlined by me, the •Smith heirs would be entitled to a credit
for the unpaid royalties on the 38.40-acre tract, with interest,
as ,:)n o:m:;et 1:gaipst the minimum royalty paid on the 70.06acre tract, _with mterest.
page 158 ~

Counsel for the complainant, Hettie G. Smith,
move to strike out the answer, as not responsive
to the question.
·· Counsel for Pocahontas Fuel Company, Incorporated, pro-
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test against this objection, because the question is answered
directly and specifically.
Q. I will ask you to answer the question, Mr. Russell.

Counsel for Pocahontas Fuel Company, Incorporated, objects to this question, because the witness has answered the
question directly.
A. As to what would be allowed under the contract of lease,
the lease which is filed in this case speaks for itself, and as I
understand it, this is a question to be settled by the court.
Q. And as I understand you, Mr. Russell, you were not, by
that statement, attempting to construe the contract of lease?
A. I was not. I am not the judge.
Q. Mr. Russell, you have testified that the Pocahontas No.
3 vein, and perhaps the Smith seam of coal, underlies what
is called the 38.40-acre tract, or contained in the 3S.40-acre
tract of land, mentioned in the lease contract of March :23,
1918. Please state if at least one other seam of coal of about
equal thickness of the No. 3 seam does not also underlie this
tract of land.

Objected to by counsel for Pocahontas Fuel ·Company, Thcorporated, because irrelevant and immaterial.
A. The No. 4 Pocahontas seam underlies this tract, but I
do not know the thickness of it at this place. Since giving my
testimony in chief, I have ascertained that this tract does riot
contain any of the upper Smith seam.
Q. What other seams does it contain than the Pocahontas
No. 3 and the Pocahontas No. 4?
A. None that I know of.
Q. Does it not appear from the reports of tests made on
the 335.49-acre tract near this 38-acre tract that
page 159 ~ this No. 4 seam is approximately of the sa.:me
thickness as the No. 3 Y
ObjP-cted to for tl?e reaRons given last above.
A. The two seams referred to are approximately of the
same thickness in the 335-acre tract.
Q. The 335-acre tract adjoins this 38-acre tract, doesn't
it?
A. It does not.
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Q. The 70-acre tract?
A. It does not.
Q. How far is the 38-acre tract frqm the 335-acre tract f
A. At the nearest point, the 38.40-acre tract is approximately -750 feet from the 335-acre tract. ·
Q. Is there any reason to ~eliev~ that the veins of coal. on
the 38.40-acre tract are not approximately of the same thickness a~ the veins of coal on the BR5.40-acre tract T
Same objection as last above.
A. From my experience, it is rather hard to assume the
thicknesR of coal in any area without prospecting by drilling
or otherwise.
Q. Have any drill holes been sunk on this 38-acre tract?
A. I do not know.
Q. Has the company any estimate of the amount of coal
that is contained in the Pocahontas No. 3 and the Pocahontas
No. 4 veins of coal on this 38.40-acre tract Y
··i
A. I do not know.
. Q. Mr. Russell, is there not a sufficient amount of coal on
,the 38.40-acre tract of land contained in the 2 seams men-tioned by you, if mined, to reimburse the company for the in·
debtedness stated in your "Exhibit No. 2"?

page 160

~

Com1sel for Pocahontas Fuel Company objects
to this question and any answer thereto, for the
reason that it is wholly immaterial, whether there is enough
coal or not in the 38.40-acre tract. to reimburse the company
for overpayment, since that money was paid in cash and the
minimum royalties due from the company on the 38.40-acre
tract was a cash obligation, so it is entirely proper for the
company to reimburse itself out of the money it owed in cash,
pr the money so far as it went, which it had overpaid in cash,
and the lessors cannot postpone this cash obligation to some
qistinct day in the future, when the company might reimburse itself out of royalties due on coal mined.
A. From what information we have at this time, I assume
there is sufficient coal in these two seains.
Q. You mean there is sufficient coal to reimburse the company, if mined by the company under the lease contract Y
A. Yes.
Q. Mr.. Russell, it appears from yours and Mr. Bishop's
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evidence in chief in this case that this 38.40-acre tract is under development. Can and will you- ascertain the tonnage of
coal that has been mined from this tract of ·1and to June 15.
1936, and from that date to this date, July 1, 1938, year by
year, and will you file same as a part of your deposition as
'' Russell Exhibit No. . . . . '' f
A. In my previous cross examination I was reql!-ested to·fiie
as ''Exhibit Russell No. 5"; the total tonnage of coal mined
from the 38.40-acre tract. The total tonnage mined was
14,009 tons, and the last mining was done in the last quarter
of 1~35, and all the mining done was for development .purposes. I now file said exhibit as "Exhibit Russell No. 5''.
Q. Mr. Russell, I will ask you, if you will, .to file a statement showing the amount mined under this depag·e 161 ~ velopment from this tract of land, year by year,
up to the date testified to by you when mining
ceased.

A. I will.
,
Q. The royalty on this tonnage has not: been account for,
..
is that correcO
A. It has been accounted· for by the. payment of minimum
royalties.
Counsel for. Pocahontas Fuel Company, Incorporated, objects to the three foregoing questions, because not proper
cross examination, and the plaintiff makes the· witness its
own.

Q. Mr. Russell, I believe you made up ·and filed with the
commissioner a statement regarding the expenses, et.e., of
counsel for the Fuel Company in the defense of the Dillon
suit, is this correct¥
A. It is.
Q. In your deposition either in chief or on cross examina.:
tion, you stated that the $1,000.00 fee to counsel for the Fuel
Company had been eliminated, is that correct T
. A. That is correct.
·
Q. Isn't it a fact that this $1,000.00 fee in the original statement filed by you with the commissioner .was included and
charged against the funds that were due the lessors in this
case?
A. I believe it was.

204

Supreme Court of Appeals of Virginia

W. A. Bishop.
DIRECT EXAMINATION.

Mr.

Questions by
Crockett:
,
Q. Mr. Russell., do you recall whether or not the sum of
$594.88 men.tioned in the statement you have heretofore filed
as costs and ·expenses i11 defense of the Dillon suit, paid by
Pocahontas Fuel. Company, were all of the costs and expenses paid by Pocahontas Fuel Company in that
page 162 ~ case t
A. All the expenses and costs set out in the
"E;xhibit Russell No. 4' ', amounting to $594.88, were paid by
Pocahontas Fuel Company.
Q. Was that done in defense of the suit of the Dillons, and
with reference to both the 70.06 acres and the 38.40 acres 1 Is
that right?
A. That is correct, and they were costs and expenses in the
defense of the Smith interests in both tracts.
Q. The Dillon heirs instituted suit to recover an undivided
one-half interest in each of those tracts and actually recovered an undivided one-half interest in the 70.06-acre tract,
·but did not recover any interest in the 38.40-ac.re tract, that
is right, isn't it f
A. That is right.
Q. And this item you refer to was costs and expenses of
Pocahontas Fuel Company of that entire suit, is that right?
A. That is right.
Q. Do you authorize the Commissioner to sign yonr name
to this deposition Y

A. I do.
And further this deponent sayeth not.

A. G. RUSSELL,
By A. S. H., Comr.
W. A. BISHOP,
another witness of lawful age, heretofore introduced and
partially cross examined by counsel for the complainant, Hettie G. Smith, is now recalled to the witness stand for further
cross examination by said counsel, as follows :
CROSS EXAl\fL.~ATlON.
Questions by Stuart T. Saunders:
Q. l\Ir. Bishop, in what year did you come with
page 163 ~ the Pocahontas Collierie8 Company t
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A. I never worked for the Pocahontas Collieries Company.
Q. What year did you come with the Pocahontas Fuel
Company!
A. Oh, about 1903:No, that wasn't the Pocahontas Fuel
Company but companies that hav:e grown into the Pocahontas
Fuel Company.
Q. What was the first company you were employed byf ,: ,
A. Norfolk Coal &· Coke Company.
Q. In what capacityf •
A. Electrician.
Q. How long did you hold that position 1
A. Well, I guess off and on until the present time. I am
all kinds of an engineer for it.
Q. What were your duties as an electrician Y
A. We were developing and supervising a number of collieries that the Norfolk Coal & Coke Company boug·ht through
Mercer and McDowell Counties, building a central power station, and changing the old steam drives to electric drives,
building and extending the tipples, modernizing them, and J
had charge of that work.
,.
Q. Were you working in that Pocahontas section at tµat
time, around 1906?
·
A. Yes, sir.
Q. f ou were with the Norfolk Coal & Coke Company at
that time?
:
A. In 1906 it was probably the Pocahontas Consolidated
Company.
Q. The Pocahontas Consolidated Company, wasn't it organized in 1904?
A. I don't recall the date of that.
page 164 ~ , Q. Wasn't the Pocahontas Consolidated Company and the Pocahontas Collieries Company
merged in 19071
A. Yes, sir, to form the Pocahontas ·Consolidated Company.
· Q. Was there any connection between the Pocahontas Consolidated Company and the Pocahontas Collieries Company
before 1907?
A. Not as I know of.
Q. In 1907f
A. Not as I know of.
Q. In 1907, what was your position with the company?
A. Master mechanic and chief electrician.
Q. How long did you continue in that capacity?
A. Until I was made chief engineer.
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Q. In what year was thatt
· A. I don't know that I can recall the date definitely.
Q. To refresh your recollection, you stated in your examination in chief, you said seventeen years.
A. 17 years approximately.
Q. What were your duties, Mr. Bishop, as master mechanic
and chief electrician for the Pocahontas .Collieries Company?
A. I looked over all the electric engineers and supervised
the construction of their plants, po-\ver lines and sub-stations,
the operation of their power plants, and had charge of their
machine shops.
. Q. Mr. BiRhop, are you a stockholder in the Pocahontas
Fuel Company?
A. Yes, sir.
Q. Do you hold any exooutive position other than chief engineer of the company Y
A. '.No, sir.
page 165 ~ Q. Member of the Board of Directors f
A . .No, sir.
Q. In what year did it first become a part of your duties
to consider the drainage problems of that company?
A. 1907, the fall of 1907.
Q. Did you devote your full time to it Y
, A. No, sir. I m.ig·ht say that I was detailed to make a
special study of drainage in the Pocahontas mine in the latter
part of 1907.
Q. Does this drainage tunnel to which you refer in your
examination pass throug·h the 335.49-acre Smith tract of
land Y
A. It does.
Q. Throug·h what portion of it?
A. Slightly to the north of the center of it.
Q. .Could the drainage tunnel have been constructed without the Smith property!
·
A. No, sir.
Q. What was the total cost of this drainage tunnel!
A. I have no idea.
Q. Any estimate?
A. No, sir.
! '
Q. You can't give us any figure at all f
A. No, sir.
Q. Was it in excess of one million dollars?
A. I have no idea.
Q. Do the books of the company show what the company
expended for this drainage tnnneit
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A. As a speci&l item, I would· say no.
..
Q.' Can't you tell from their books what this·
page 166} tunnel cost?
.
A. 'No, sir.
Q. You know it cost quite a sum of money, didn't it Y
A. Yes, sir, but I wouldn't say as a special drainage proposition. It was driven in coal the entire distance, and there was
.
.as much mining as any other work being dpne.
Q. Wasn't the bill of the coal taken out only slightly in excess of $1,000.001
A. It was more than. that.
Q. Wasn't the total number of tons taken out about one
million three hundred tons Y
A. Ye~, sir.
Q. At 10c per ton, that would amount to $130,000.00, isn't
that correcU
··
A. Yes, sir.
Q. As I understand it, Mr. Bishop, this drainage -didn't
start at the east end at approximately Boissevain or Jenkinjones Y
A. It started at. Pocahontas, on the east end.
Q. And on the west end at Dry Fork?
A. Yes, sir.
Q. How long did it take the company to penetrate from the
east end to reach the Smith tractT
A. The work from Pocahontas to the Smith tract could
scarcely be considered the drainage tunnel. The mine workings previously developed through Pocahontas and Boisse;,.
vain, or a large portion of Boissevain, was in the course of
regular mining.
Q. Over.a period of what time?'
A.. Beginning about 1882.
Q. Did I understand you to say the Pocahontas Company
had mined up to the Smith tract before the drainpage 167 ~ age started Y
A. No, sir.
Q. Did they have to go through any coal to reach the Smith
tractY
A. Yes, sir.
Q. How much?
A. From what time now f
Q. Well, when you ·st_arted this drainage tunnel, what year
was that! ·
A. Well, I would say the actual drainage was started with
..
.
the opening of the mines in 1882.

.Supreme Court of Appeals of Virginia

·. 1

W . .A. Bishop.
Q. In what year was this drainage authori~ed by your company!
A. In the fall of 1931.
Q. From that time, how long did it take to penetrate this
coal to the.~ast end of the Smith tracU
A. I don''t beiieve I am in position to state that definitely.
I don't know....:.....these are the workings you are asking about
(referring to map).
· Q. Can you give it to me approximately¥
A. I would say about 15,000 feet.
Q. You had. to go through about 15,000 feet of coal to get
to the :Smith tract?
A. Yes, sir.
Q. How long did it take you to penefrate that 15,000 feet,
Mr. Bishop, to reach the Smith tract?
A. About three years.
Q. Mr. Bishop, I understand also that the workings-the
actual working·s of your company in the Boissevain section,
or through the Boissevain mine reached this Smith tract in
1930?

A. :No, the J enkinjones mines.
page 168 ~ Q. The Jenkinjones mine reached the Smith
·
tract in 1930!
A. That is correct.
Q. Now, Mr. Bishop, approaching this Smith tract from the
west end of the drainage tunnel, or from the Faraday end,
how much coal did you have to penetrate from the west end
to reach the Smith tract 1
A. Solid coal all the way.
Q. What distance was thaU
A. Between 8 and 9 miles.
Q. How long did it take you to penetrate that coaU
A. Three years.
Q. Tl1at is to the 335-acre Smith tract?
A. Yes, sir.
Q. Was that the same three years you spoke of from the
Boissevain end f
A. We were working on it from both ends.
Q. You were working· simultaneously?
A. Yes, sir.
Q. Did you construct the whole tunnel in three years, or
-approximately so f
A. We constructed the tunnel from Drv Fork and from
the end of the workings in Boissevain mine to a connection in
about three years.
w
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. Q. This drainage tunnel that you speak ·of, :.do~sn 't your
•
company also use that a·s a haulway for coaU 1 ·
A. No~, sit.·
·
·
· ' ·
Q. Dan if be used as a haulway?
.
A. That portion of it on the Faraday property can, west
· · of· the Smith property.
page 169 ~ Q. Is it of sufficient size that it could be used
;,
· as a paltlway t
, 1\.. The d'ta'inage itself could not be used, but it is paralleled
by other entries that ·could be used.
.
..
. Q·. You stated in your examination in chief, :]\fr.· Bishop;
that th~ near~st opening'-to the 335.49-acre Smith tract at the
present' tim? ·is _appp~xi~1;1teli three ~ves, is that correct y
A. That 1s right.
.
.. ·
·
.
.
Q., vVhat opening is 'thatf ·
'A: Jenltinjri'nes No. 5.
I
Q. What w:as. the name .of the Il!ine in 1906?
~- T,l1e Pocahontas Mine.
' ~; \
~- How far was that f
~- Probably 9 miles.
Q. Is \his 3 mile opening the closest opening there has
been during the thirty-year period 1
.A,.. Yes, sir.
·
. Q. H9w far was the Jenkinjones No. 6 from thaU
A. Well, one of the No. 6 openings was only a few hundred
;from the No. 5.
Q. How far was the Jenkinjones No. 7!
A. You say from the Smith tract¥
Q. Yes, sir.
A. Well, the No. 6 would be slightly more than three miles.
Q. How about the No. H
A. Well, the No. 7 would be probably 1,500 feet fat her than
the No. 5 from the Smith tract.
Q. Mr. Bishop, what is the closest entry to the Smith tract
at the present time, of the Pocahontas Fuel ,Company, to the
335.49-acre tract f
page 170 ~ A. There are six entries that go throug·h almost
the center of it.
Q. ·what was the closest entry of Pocahontas Fuel Company in 1906, l\fr. Bishop 1
.A. In the vicinity of nine miles.
Q. 1'.fr. Bhd1op, in your examination in chief you described
certain holdings either through lease or outrig·ht ownership
or control of the Pocahontas Fuel ,Company in what we call
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the Pocahontas section ; you stated, I believe, there was approximately 4,300 acres held by the company.
A. In checking that, I found that was an error. The acreage is near 7,500.
Q. Does that include the Faraday tract T
A. No, sir.
Q. How much acreage in the Faraday tract f
A. Approximately 30,000 acres.
· Q. What was the acreage of the Pocahontas Fuel Company, or its predecessors, in 1906, in this vicinity!
A. They owned nothing· in this vicinity.·
Q. Its predecessor?
A: Oh, I don't know. I would say though the same, 7,500
acres.
· Q. Does that include the Smith tract!
A. Yes, sir.
Q. When did the Pocahontas Fuel Company, or its predecessors acquire the J enkinjones. lease Y
· A. At the same time that it took over the Pocahontas Collieries, about 1906.
Q. 1907 or 1906?
page 171 ~ A. I think they were actually taken over in
1906, but they didn't take over the operation of
the plants, as I understand, until 1907.
Q. Isn't it a fact that the Pocahontas Collieries Company
was.not consolidated with the Pocahontas Consolidated Company .until 1907?
A. I think the agreement was worked up in 1906.
Q. Well, what do you mean when you state that Pocahontas
·Collieries Company and Pocahontas Consolidated Company
were merged to form the Pocahontas Consolidated Collieries
Company?
·
A. That was the time they took over the plant. I have always been under the impression that this agreement had been
consummated some time in 1906, but I know they didn't take
over t4e operation of' the plant until 1907.
Q. In other words, it didn't become finally executed until
1907?
A. That has always been my understanding.
Q. The Jenkinjones operation was owned by the Pocahontas
Consolidated Company in 1906 Y
A. What is now the Jenkinjones operation was owned by
the Pocahontas Collieries Company.
Q. ·The Boissevain Company! ·
A. The Collieries Company.
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Q. What did the Pocahontas Consolidated Company own
in this section?
A. Nothing.
Q. In what year was the Jenkinjones Qperation acquired
by the Pocahontas Collieries Company? .
·
A. Pocahontas, Boisseyain and the J enkinjones properties
were taken over by the Collieries Company as a whole, but at
that time only Pocahontas had···been· developed,
page 172 } and they were developing Boiss~vain.
Q. In what year was that, Mr.. Bishopt
A. 1906 or '07, whichever is correct.
,
Q. Can you be ~ore specific than 1906 or 1907 ; you previously testified, as I understand, that it was consummated in
19077
.
A. I said that I hav:e always been of the ·opinion that the
agreement had been made in 1906, but that the Fuel Company
didn't take it over until 1907. I know they took oyer the
operation of the Pocahontas works in 1907.
Q. When was the Frazier property acquired by the Pocahontas Fuel Company, or its predeces.sor Y
.·
Objected .to by counsel 'for Pocahontas Fuel Company as
irrelevant and immaterial.
A. I don't recall that date.
Q. Can you get it for me Y
A. Yes, sir.
Q. When was the Thorn property acquired by the Pocahontae Fue~ Company 7
·
A. There was no such property as the Thorn property.
Q. Did the Pocahontas F~uel Company own all the land, or
have under lease a.II the land between Pocahontas and the
Smith property in 1906?
A. They didn't have anything.
Q. Did its predecessors?
A. Yes, sir.
Q. It had all leased between Pocahontas and the Smith 335acre tract?
.A.. Yes, sir.
page 173 } Q. What properties did they own west of this
property in 1906?
A. The predecessors of the Pocahontas Fuel Company?
Q. Yes, sir, west of the 335-acre traot.
A. Oh, at the present time, I don't know how to answer
your question, but it was quite a 1arg·e area though, connoot-

' .. t .. : . ;
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ing their property with the leases of the United Sta.tes -Coal
& Coke Company.
Q. Did they own the operation at Bishop at that time!
,A. No, sir.
Q. When was th_!lt acquired¥
A. ln the fall of 1923.
Q. Did they own the property now known as the Faraday
pro.petty at t~~t »met
.

r. t: ·it~t~·is that acxinired T

.

A-. At. the same time the ,.Bts'1PP. property was acquired.
· , Q. And it is .the same.. property 1 ·
· A. Yes, sir.
Q. W EJS that property purchased or leased, l\fr. Bishop °l
A. What property!
Q. The Faraday tract f ..
_ ..
A. Purchased outright. . · . · .. . . ..
, ..
,
.
.
Q. Mr. Bishop, are any -0f the prop~rt.ies which your com~
pany or .its,.predecessors have. aequirecl. since June 15, 1906,
now in operation Y ·
·
,
.. •
• •_. .. ..•
..

... .

.

,

Objected to by counsel for Pqcah9ntas Fuel Co~pany B;S
irrelevant and immaterial.
·

A. ¥es, -sir.. ,.
-:, · .
·.
:, ..
1
·. Q. ,- What properties f
·
1
· 1
,
A. Since 1906--I don't know whether I underpage tl.7 4 } .sta~dr ~ur ! qu~s.tt~m 1pei:fectlY.. or, :qot. _ _po .Y9:U
· .
refer to· the Faraday .. property? ' ··
··, · · ·t
' Q. I.-refer to the Faraday and Bishop property.
A. The Pocahontas plant would be . one; the Boissevain
plant has been developed since and is in operation; several
operations have been developed and are now working at Jenkinjones. We also have a development at Bishop and Faraday.
Q. In what year, Mr. Bishop, did you begin operations at
Bishop?
t'

1

••

,

,.,.

,

•

A. 1931.
Q. In what year did the company begin operations at Faraday!
A. 1924.
··
Q. T~e Faraday tract-the ownership of that property
stands tn what company's name T
A. Pocahontas Fuel Company, Incorporated.
Q. The property is operated by what company's namet
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A. The Pocahontas Corporation.
Q. · Does the Pocahontas Fuel Company own all of the stock
of The. Pocahontas Corporation Y
A. Yes, sir.
.·...
Q. How much coal has been mined from this Faraday tract
since 1924 Y
·
A. I can't tell you that exactly.
Q. Can you get us that information?
A. Yes, sir.
Q. How much coal has been mined from the Bishop property since 1931 7
A. I couldn't tell you exactly.
Q. Will you get that information?
A. Yes, sir.
, page 175

~

Counsel for Pocahontas Fuel Company, Incorporated, objects to the last two questions and
answers thereto as wholly immaterial.

Q. How much coal has been mined from the J enkinjones
property since 1907, Mr. Bishop?
A. I couldn't tell you.
Q. Can you give us that information!
A. 'No, sir.
.
Q. Will you get that information a.nd supply us with it'l.' :.,
A. Yes, sir. ,
·
Q. How much coal has been mined from the Boiss~rain
property since 1907, Mr. Bishop?
A. I oouldn 't tell you.
Q. Will you supply that information 7
A. Yes, sir.
(Same objection.)

Q. Mr. Bishop, you testified in your examination that this
coal runs southwest from Pocahontas on to Faraday, ·is that
correcU
A. It passes south and southwest.
Q. And the water runs that way, is that correct?
A. Yes, sir.
·
Q. In what direction from the 335-acre Smith tract is
Bishop?
.
A. Almost West.
Q. In what direction is Faraday?
A. The same direction.
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Q. You testified, Mr. Bishop, in your direct examination,
that the coal on the 335-acre Smith tract, if it were mined,
would build a dam there, and would prevent minpage 176 ~ ing of coal east of that section, is that correcU
A. Yes, sir.
Q. Why hasn't mining at Bishop built a dam across the
_drainage there at that point and flooded the .Smith pi:operty?
A. We wouldn't think of mining coal that would have such
a 1·esult. The property will be protected until all the coal
has been mined out.
Q. Isn't that because you haven't taken out all the coal-it
has been pillared 1
A. And it is solid .coal.
Q. You will not exhaust the coal, but you will leave sufficient pillars so it won't cave in, is that correct?
A. Yes, sir.
Q. Couldn't you do that on the Smith tractT
A. Not and mine the coal.
Q. You could mine all except the pillars, couldn't you Y
~ Yes, sir.
Q. In 1906, wasn't that a customary way of mining coal!
To leave the pillars and take the pillars out later!
A. That is the custom today.
Q. Mr. Bishop, does the Norfolk & Western Railway Company own any stock in the Pocahontas Fuel Company?
A. Not that I know of.
. Q~ Does the Pocahontas Fuel Company own any stock in
the Norfolk & Western Railway Company!
A. Not that I know of.
Q. In your examination in chief, you spoke of the right-of·way being acquired up Laurel Creek by the Pocahontas and
Western Railway Company, I believe it wasf
A. Yes, sir.
page 177 ~ Q. ·what has become of that right-of-way that
was acquired 1
·
.. A. It was abandoned a good many years ago.
Q. In whose name does the right-of-way stand?
A. It has been deeded back to the Pocahontas Coal & Coke
Company.
Q. Did the Pocahontas Fuel Company, or its predecessors,
give the Pocahontas & Western Railway ·Company this rightof-wav in 1906 !
A. i don't know.
Q. Did they own it at that- time?
A. Pocahontas Fuel Company?
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Q. Yes, sir, or its predecessors J
A.
Q.
.A.
Q.
way,
A.

Yes, sir, Pocahontas Coal & Coke Company di~.
The right-of-way?
Yes, sir.
How far up Laurel Creek did they obtain this right-ofMr. Bishop, the Pocahontas & Western 7
31/.::- miles ..
Q. Iio'w close was that to the Smith tracU
A. About a mile and four-tenths.
Q. Is that section thickly populated, Mr. · BishopT
A. No, sir.
Q. Very thinly?
A. Yes, sir.
Q. Would there be any reason for building a railroad n p
there other than to serve a coal property?
A. Well, tl1ere might be, but at that time I don't think there
was.
Q. How close to the Smith property did this right-of-way
come?
page 178 ~ A. A mile and four-tenths.
Q. Did the railroad spend considerable money,
·
building railroa·ds, etc. !
Pi.. l7es, sir.
·
Q. How far was it anticipated they would build this rail,
road?
A. I don't know.
Q. In 1911 had this railroad been abandoned t
A. It was abandoned between 1907 and 1911.
Q. Why was this railroad abandoned between 1907 and
1911, Mr. Bishop?
·
A. I don't know that I have ever known exactly, but I
would say it was in favor of a better location, more economical and more efficient for mining the coal in that territory
at J enkinjones. In J enkinjones the coal could be opened in
drifts, and in other parts shafts would be necessary, and that
would be expensive, and other expenses connected with shaft
mining.
Q. Mr. Bishop, you state in your direct examination that
the coal on this Smith tract will probably be the last coal to
be mined in this section. Why is that f
A. It happens to be just about in the center of the drainage system, and in the center of a large area of coal that the
company had under lease before they acquired the Smith
property, and a reg-ular and efficient and good method of min-
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ing would demand that it all come out together in regular
order.
_
Q. You say it was in the center of property owned by the
Pocahontas )ruel Company in 1906 Y
A. Predecessors of the Pocahontas Fuel Company.
Q. What pre~ecessor was the Bishop company owned by t
A. The Pocahontas Collieries Company had a
page 179 } lc!ase surrounding this-they had a lease on this
pro"perty before the last property was leased.
Q. The Bishop property 1
·
A. Not the Bishop property, the back end of the Jenkinjones property.
' ., _
Q. As a matter of fact, wasn't the Bishop property almost
the extremity of the J enkinjones property at that time Y
A. No, sir.
Q. How far did it ex.tend?
A. I would say 45,000 feet.
Q. How far did it extend east Y
A. Back to Pocahontas.
Q. Then it was not in the center, was itf
A. It was in the center of the J enkinjones area.
Q. In all their holdings in this section?
A. No, sir.
Q. Is the Smitji tract substantially in .the center of their
holdings in this section, more so than is the Bishop tract Y
·A. I don't see that there is any connection ·whatever between the Smith property and the Bishop property. There
is the boundary, the western bounda1~y of this Jenkinjones
property.
Q. Mr. Bishop, pardon me, I don't want to go into thatas I understand it, your Smith property is located about here
(pointing to map) 7
·
A. In that vicinity.
Q. And your Bishop propertv is about here r
A.-Yes, sir.
..
Q. Both of them are about in the center of the entire property held by you in this section Y
·
A. Yes, sir, of the entire property.
page 180 ~ Q. Mr. Bishop, how did you mine coal at Pocahontas prior to the construction. of this drainage
tunnel-how did you drain itT
·
·
A. One of the first problems we had after the Fuel Company took over the Pocahontas operations was removing water
from the mines-it had to be done by numerous pumps, and
at tremendous expense, which about absorbed all the profit

··,:\. -

."
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that could be made. For the mining, we first put in .a La::rge~
central pumping station. With that operation we could take
care of Pocahontas, and we were g·etting into the. same .trouble :
at Boissevain, a couple of miles west. We further located
and built a drainage way from Boissevain to· J enkinjones,
which at that time removed all this water from the Pocahontas mines and the Boissevain mines, and a part of the ·Jenkinjones operation. That was prior to the large drainage.:1
way.
.
Q. As a matter of fact, didn't you drain the Pocahontas
mine by the use of pumps for a number of years?
A. Yes, sir.
11
: :
.•.
Q. Didn't you drain the Boissevain mine by the use of
pumps for a number of years t
. A. Yes, sir.
, .- . .. , .
Q. You stated in your direct examination, :Mr~ Bishop, that
a drainag·e· tunnel was contemplated from the back end of the
335.49-acre Smith tract to drain the J enkinjones operations
and also the Boissevain operations of the company; that the
funds were appropriated for the building of this tunnel to
the south fork of Tug River, is that correcU
A. That is right.
Q. Could that tunnel have been built for the benefit of the
335.49-acre Smith tract?
page 181 ~ A. Yes, sir, but thatQ. You have answered my questionA. (Continued) It would have benefit the Smith property,
but, at the same time, it would have drained about 7,500 acres
of other property.
.
Q. But it would have drained the Smith property?
A. Yes, sir.
·
Q. When was that, :Mr. Bishop?
A. I just don't recall that date.
Q. As a matter of fact, Wasn't it about 1920?
A. I don't recall. I will supply that for· you if you like.
Q. In this drainage tunnel of Pocahontas Fuel Co:n;ipany
pamphlet which you have introduced as au· exhibit, you speak
of the corn;;truction of and proposed construction of this drainage tunnel, that it was abandoned because of the acquisition
of the Faraday tract. Why was that?
A. The tunnel from that portion of the original lease would
have been in rock the entire distance and very expensive,
and a very slow proposition to develop. .After the Faradav
property was acquired, we could add about 19,000,000 tons ·of
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ooal on the Faraday property to be drained by the tunnel and
drive it its entire distance on coal.
Q. Did you know that at that timef
A. Yes, sir, we had hopes of it.
Q. You didn't know itf
. A. No, sir, I couldn't say, nine miles through the ground,
but we had strong hopes that it would, and it did.
Q. Then the acquisition of the Faraday proppag·e 182 ~ erty was one of the prime reasons you abandone·d
the proposed drainage of .South Fork T
A. Yes, sir.
Q. How is the coal at Bishop transported to market, Mr.
Bishop?
A. By the Norfolk & Western Railway.
Q. That was constructed in there to haul that coal away?
A. Yes, sir.
Q. Mr. Bishop, could this railroad have been built up Laurel Fork Creek without the consent of Pocahontas Collieries
Company or Pocahontas Fuel Company, as it may have been T
The Pocahontas Fuel Company, by counsel; objects to thi~
question, as ~he. wit~ess. d~esn 't know.
A. I don't know. To develop their own property, I don't
suppose it could be, but to extend to other properties, and I
think I have drawings to show it was, I think it could have
been.
Q. That is a matter of law, isn't it Y
A. Yes, sir, I would say so.
Q. But they could not have come through there except by
condemning your property, assuming that would be a public
utility?
A. No, sir.
Q. You owned all the property they would have to cross
t.o get to the Smith tract?
A. That is correct.
Q. Mr. Bishop, is this upper Smith seam of coal which is
located on the 335.49-acre tract, above water leveU
A. Yea, sir.
Q. About how far is that above the Pocahontas No. 3 on
the tractf
page 183 } A. Approximately 750 to 800 feet.
Q. How will that coal be mined when it is
mined!
A. I consider the mining ·of that coal a long time in the
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future, and at that time/ it could probably go to Bishop .or
J enkinjones, or a railroad c~uld be built up there to take· it
off.
Q. Will it be mined by shaft or drift .y

-.

A. Drift.
Q. Does your testimony you haye given as to drainage
apply to that seam of coal Y
A. No, sir.
Q. How far above the Pocahontas No. 3 seam is the Pocahontas No. 4 seam on the Smith tract T

tlT>
("'·

Counsel for the Pocahontas Fuel Company object to this
·'':::· . question as irrelevant and immaterial
That varies from 95 to 125 feet.
Will this drainage tunnel drain that seam of coal?
The No. 4 seamf
Yes.
. A. Yes, sir, it will drain as much of the No. 4 seam as it
will the No. 3 seam. The drainage system will not drain· all
the No. 3 seam on the Bishop property.
Q. Will it drain all on the Smith propertyT
A. Yes, sir, it will.
Q. You mean the Pocahontas No. 3 and the Pooahon~ No.
4 seamf
A. Yes, sir, that is correct.
.
Q. Mr. Bishop, do you know of any other coal company
that has a drainage tunnel of this character?
A. No, sir, I do not.
·
Q. Did you ever hear of one at any time Y
.page 184 ~
A. I have heard of some companies in Pennsylvania who, a number of them, have consolidated
and drove a tunnel, a drainage tunnel, but I do not know of
any single operation.
Q. It is not. common, is itt
.A.• ' No, sir. there has never been a drainage tunnel that
Ion~, of that kind, driven on a coal Ream.
A.
Q.
A.
Q.

Counsel for the complainant. Hettie G. Smith. reserve the
right to recall this witness for further cross examination, if
tl1ey deem it advisab!P. ~o to do.

'I.,.,
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DIRECT EXAl\HNATION.
Questions by Mr. Crockett:
Counsel for all of the lessors except Mrs. Hettie G. Smith
have hetetofore moved the court to strike out all of the testimony of.this witness as being· immat~rial, j.rrelevant and incompetent as evidence on ~my of the issues which .are before
the ·commis·sioner and the court in this case, and they now
renew that motion, a.s to all of the evid~nce .that has been
today given by this witness on cross examination.
:Counsel for the co~plainant, Hettie G. Smith, also wish it
io be understood that this cross examination has been conducted without prejudice to their motion tbat·the testimony
given by Mr·. Bishop and :M:r. Russell is irrelev_ant and immaterial.
·- ·
Q. Mr. Bishop, when did the development of the drainage
tunnel reach the tract of land that vou know as the 335 acre
Smith tract; about-when=did it reach iU
A. The fall of 19.36. · · ,
Q. When did it :reach the tract that we know in the record
in this case as the· Smith 70.06 acre tracU
A. Mr. Crockett, I haven't .that date. It was some time
during th~ year 1936.
Q. When did the drainage tunnel reach the
pag~ 185 } tract we know as the 38.40 acre -tract Y
A. It didn't reach that at anv time. _
Q. It didn't reach iU
··
A. No, sir.
Q. I believe, Mr. Russell, has testified.that there· was coal
mined from the Smith 335 ac.re -b;acbin 1930; that ·is right,
isn't it?
A. Yes. sir, that is right.· · ,
Q. The drainage tunnel had reached the tract in 1930,
hadn't iU
A. No, sir, the J-enkinjones haulag·e entries had reached
the tract in 1930, but the drainage system wasn't connected
to that until the fall of 1936.
Q. When did your company first mine coal on the 38.40
acre tract, Mr. Bishop f
A. I don't have that date. Mr. Crockett.
Q. Will you secure that and file with th<> ~ommissioner Y
A. I will.

\,

..·
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Q. When did your company first mine coal on·· the 70.06
acre Smith tract?
.
· A. I would say that was probably 1933.
Questions by Mr. Greever:
Q. Mr. Bishop, what did you say was the name of the railway company that acquired right-of-way up Laurel ForkY
. . A. The railway was known as The Pocahontas & Western.
Q. But there was the Norfolk & Western Railway Company
too7
. A. Yes, sir..
Q. And it was abandoned between 1907 and 1911 Y
·
A. Yes, sir.
page 186 ~ Q. I believe you say you don't know why it was
abandoned1
A. No, sir, I don't.
. Q. You offered some conjecture why it was.
. A. I am of the opinion that it was done for a much better.
location for opening the property at J enkinjones.
Q. You mean by that that the railroad company found
there would be no development up there, is that iU
A. I don't know that that was the case.
Q. The railroad company had to be induced?
A. I don't know about that. All I know, ,I was sent to
J enkinjones to develop that property.
Q. And you developed it from ·Jenkinjones 7 ·
A. Yes, sir.
Q. You say that right-of-way has been reconveyed to Ppcahontas Fuel Company?
.A. Pocahontas Coal & Coke Company, that was an error.
Q. Not Pocahontas Fuel Company at ·all?
·
A. No, sir.
Q. Now, in your P.XAmination in chief you were asked this
question and made this answer:
··
''.Q. Now, suppose an entry had been driven to any one
of these three Smith tracts and an attempt had been then
made to mine the coal without projectil)g the drainage entry
to ifa outlet, what would have been the effect on the other
adjoinin~ mines of the Pocahontas },uel Company T''
I

I

And you made this answer: ·
'' A. In the C',ase of the 335.49 acre tract ·and the 70.06 acre
tract, ·it would have completely removed the possibility of
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draining any mines of the company east of thaJ point,'' and
explained the reason-"It would have built a dam across the
outlet for the water and shut off any possibility of getting
water out there at all by natural drainage.'' .
page 187 ~

Now, on your cross examination you were asked
in regard to the situation since the drainage tunnel has been driven through. I will ask you to state why, under the conditions now existing, you have stated that you reg·ard the coal on the Smith 335.49 acre tract as being among
the last coal to be removed-I would like to have you.explain
that.
A. As I have stated before, the drainage system originates
at Pocahontas and the method of mining will withdraw the
pilla1·s in the direction of' that drainage and toward the west
of that, so that the last coal in Pocahontas mine will be taken
out through Boissevain shaft. The last coal in Boissevain
will be taken out through J enkinjones No. 5 opening, and the
last coal from the Smith property and other coal along the
tramway will go out to Bishop. That is so you can keep the
drainage open in front of you all the time as you proceed with
yoUl' mining·, and withdraw the pillars along the drainway.
Q. Now, referring to the map which you have filed, I will
ask you if what you have just said with respect to the Smith
335 acre tract, in the yellow lines, applies also to the land of
the operating company surrounding that tractf
A. I don't know whether I get that question or not.
(Question read by stenographer.)
A.
Q.
ance
Fuel

It applies in the same way.
I will ai;;k you to state whether or not that is in accord~

with the mininp: mnthod and system of the Pocahontas
Company wit.11 respect to all these properties T
A. It is.
Q. Can you operate a mine of this size and character except und~r some general plan f
A. No. sir.
page 188 ~ Q. And under that general plan adopted and
in operation, this Smith coal under this 335 acre
tract will comP. out towards the last?
A. Yes. sir. Our mining plans, Mr. Greever, as vou probably will know, originate with an outcrop or a. boundary line
survey, and openings are made wherever the coal company
desires, around the outcrop,. in order to locate dips and swags,
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and determine the elevation of the dips and swags at various
points, and following that, projections are made by the engineer .in charge following out the thing as best to develop
the property, with regard to the haulage and drainage and
safety and economy, getting the greatest amount of coalplans so prepared by the engineer are approved by the management of the company. They must also be approved by the
chief engineer Qf the lessors. Sometimes changes are made
in the original plans, but they are finally agreed to by both
the lesseP. and the lessors. The lessor companies have inspectors in the mines continually from time to time, and at
regular intervals they inspect the workings to see if the work
is bein~ done in accordance with plans agreed to.
Q. Then, as I understand you, a coal mine is not opened
and coal is not mined without a previous plan Y
A. No, sir.
Q. Now you spoke of a rock tunnel that had been contemplated at one time, leading from the vicinity of the 335 acre
tract to the south fork or Tug. How long would that tunnel
have been?
A. Some three miles.
Q. Through solid rock T
A. Yes, sir.
Q. Have you any idea how long it would have taken to drive
that tunnel through rock three miles T
page 189 ~ A. We expected it to take from seven to ten
years.
Q. What was the date when your appropriation was made!
A. I don't recall that date.
Q. Can you approximate it? You say you will give it
definitely later, can you approximate it now,
·
A. Probably in 1913 or 1914.
Q. But you will give the exact date a little later, present
it to the stenographer?
A . .Yes, sir.
Q. .Suppose now, Mr. Bishop, with the drainage tunnel
through the 335.49 acre tract, would it be in accordance with
or contrary to your plan adopted for all of these properties
to mine the Smith coal now T
A. No. Rir, it will be a great many years before any of the
Smith OOH I will he mined.
Q. Tha.t is in accordance with tl1e plan applicable to all of
these properties Y
A. Yes, sir.
-·.:
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Counsel for the complainant, Hettie G. Smith, want to object to the evidence of this witness as to any properties that
were acquired after June 15, 1906, affected by the question
a~d a~s~er.

RE-CROSS EXAMINATION.
Questions by Mr. Saunders:
Q. Mr. Bishop, you have spoken of a plan or system that
a ·company must have for mining coal. Are those plans
changed from time to time as the company acquires new property !
.
A. They might be, and for various other reasons.
Q. As a matter of fact, isn't it a fact that the system or
plan was changed after the acquisition of the Faraday tract?
A. No, sir.
page 190 ~ Q. The drainage plan· was changed, wasn't it f
A. No, sir.
Q. The other tunnel was on paper, and the money had been
appropriated, hadn't it?
A. For the rock tunnel, it had no connection at all.
Q. But it was for the purpose of dra_ining the property,
so the coal could be mined Y
A. Yes, sir, but there was no, change whatever made in
the original lay out of mining for this property on account
of the drainage system, or any other reason.
Q. Do you mean to say that this company has had the
same plan since 1906 Y
A. This wasn't developed until 1912.
Q. They had no plan at that time Y
A. No, sir, only in the woods at that time.
Q. Prior to the building of this drainage tunnel between
1930 and 1936, couldn't the coal have been mined on the Smith
property, if the pillars l1ad been left, without creating a damf
If the pillars had not been taken out, the mine would not have
caved in, would itY
A. No, sir, if they had just gone in the rooms, and left
pillars, it would not have caved in.
Q. They could have taken out some of the coal Y
A. Yes, sir.
_
.
Q. Do these companies have a chief engineer wl10 inspects
these properties T
·
A. Yes, sir.
Q. Who is itf
- ,
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page 191

r

A. Mr. T. H. Claggett, of Bluefield.
Q. I mean the lessors that are involved in this

case, Hettie G. Smith, and the other heirs 7
A. They had nothing to do with that property, only through
the Fuel Company.
Q. But these parties have no agent whatever, do they, that
inspect these properties?
·
A. Why they certainly do. They might not have much to
say about it, but these entries go on.
Q. Who are those agents?
A. The Pocahontas Coal & Coke Compauy.
· Q. Do these lessors in the lease of June 15, 1906., have any
ag·ent or chief engineer which has anything to do with your
system of mining coal Y
A. Yes, sir, they have all to do with it.
Q. Can they compel you to mine iU
A. No, sir.
Q. Can they compel you to change your plans?
A. Yes, sir.
Q. In what way f
A. In any way that seems best to them. We have to do·
this work in strict accordance with their wishes and any
chang·es we make in an original plan must go to them for
their approval.
- Q. Have you ever submitted these plans to them?
A. Hundreds of times-No, I don't lmow anything about
the date of tbem,-don't know anything about them a.tall.
Q. You have never submitted any plans to them at all Y
A. No, sir.
Q. Have they had anything to do with your plan of min. ingT

A.. No, sir.
Q. '\Vhen was this map you refer to here
page 192 } made, :Mr. Bishop?
A. "\Ve get these 500 foot plans out once a year,
I suppose this would be about ,Tanuary 1, 1938.
Q. Mr. Bishop, didn't you state in this paper that you
prepared, the drainage tunnel of Pocahontas Fuel Company,
that when you started the present drainage tunnel you
thought it would take about ten years to complete that tunnel?
·A. Yes, sir.
Q. And you were surprised to complete it so quickly?
A. Yee:, i.:;ir, but we worked this twenty-four hours a day.
Q. Didn't you expect to hit rock in that too T
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A.
Q.
A.
Q.
A.

We felt very fortunate that we did not.
I say didn't you expect to?
No, sir, we didn't expect to.
But didn't you so state in this paper?
Yes, sir.

'I

RE-DIRECT EXAMINATION.

Questions by Mr. Greever:
Q. Mr. Bishop, one more question-the Smith tract was
first reached in 1933 by an entry from J enkinjones Y
A. In 1933.
Q. And the drainage tunnel was completed in 1936?

A. Yes, sir.
Q. And this entry that entered there in 1930 was a part
of the· general plan of the mine Y
A. Yes, sir, and that entry is the drainage for a certain
distance there.
Q. Mr. Bishop, you stated while ago that this mining plan
applies to th~ ]and surrounding the Sµiith tracU
page 193 ~ A. Yes, sir.
Q. From whom is that land leased by Pocahontas Fuel Company Incorporated 1
A. Pocahontas Coal & Coke Company.
Q. Now your testimony while ag·o was that Pocahontas Coal
& Coke Company has its engineer to inspect and approve aB
of your plans f
A. Yes, sir.
Q. Can you mine any coal without their approval of your
plan?
A. No, sir.
Q. And their land surrounds tbe Smith land?
A. Yes, sir.
RE-CROSS EX.A.MINATION.

Questions by :Mr. Saunders:
Q. Mr. Bishop, do these lessors in the lease of 1906 have
any connection with Pocahontas· Coal & Coke Company-Is
there anv relation between them?
A. Yon mean by that the origfoalQ. I am talking about the Smiths.
A. Do thev have anv connection with the Pocahontas Coal
and Coke Company, is· that the question!
Q. Yes, sir.
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A. Not that I know of.

(Signature of the witness waived by agreement of counsel.)
And further this deponent sayeth not.
page 194

~

By agreement of the parties to this suit, by
their respective counsel, it is now ordered that
the further taking of the account and the depositions be adjourned until the 6th day of tluly, 1938, between the hours
above mentioned, and to be resumed at the same place.
Given under my hand, this the 1st day of July, 1938.

A.. S. illGGINBOTHAM,
Commissioner in chancery.

pag·e 195 }

Pursuant to the above order of adjournment,
the further taking of this account and of the depositions on same is resumed on this the 23rd day of July, 1938,
between the hours above mentioned, at the said law office of
the Commissioner.
Present: V. L. Sexton, of counsel for the complainant,
Hett~e G. Smith; R. 0. Crockett, Counsel for the defendant
lessors, and E. L. Greever, Counsel for tl1e lessee, and Pocahontas Coal & Coke Company.

A. G. RUSSELL,
a witness heretofore examined, and who was requested to
furnish certain data and information, now comes to the witness sta.nd and states as follows:
By the Commissioner: Mr. Russell, yon may now furnish
the data and information which you were heretofore requested
to get up.
By Mr. Russell : The tonnage of coal mined from the 38.40
acre tract by the years was as follows:

In 1929
In 1930

22,839 tons

Making a total of

28,018 tons

5,179 tons
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In my cross examintaion by Mr. Sexton, on page 49, I stated
that the total tonnage mined from this tract was 14,009 tons.
This statement was incorrect, as_ that tonnage was what was
mined from the Smith half interest, and I wish to make this_
cori·ection.
I also stated that the last mining was done in 1935, and I
find that, as above stated, the last mining from this tract
was in 1930. This statement is made in lieu of the exhibit
which was asked to be filed.
By Mr. Greever: Mr. Commissioner, Mr. Bishop was asked
to come back here today for the purpose of furpage 196 } ther cross examination!' and he is here for that
purpose.
Thereupon,
MR. vV. A. BISHOP•.
the witness referred to, came to the witness stand to he fur-

ther examined, which examination is as follows:
DIRECT EXAMINATION.
Questions by Mr. E. L. Greever:
Q. Mr. Bishop, when you were last on the stand you were
asked on cross examination .to furnish certain additional data;
if you have that data ready I wish you would now give it to
the stenographer.
A. Well, on page 61, in answer to :

"Q. When was the Frazier property acquired by the Poca, hontas Fuel Company, or its predecessor?''
My answer to that question is:
May, 1905.
On page 63, in answer to :
'' Q. How much coal has been mined from this Faraday
tract since 1924?''

M:y answer to that question is:
5,600,000 tons.
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Same page:
'' Q. How much coal has been mined from the Bishop prop..
erty since 1931 ! ''

My answer to that question is:

3,900,000 tons.
On page 64, in answer to :

'' Q. How much coal has been mined from the J enkinjones
Property since 1907 t''
:M:y answer 'to that question is:
15,375,316 tons.

page 197

~

Same page:

'' Q. How much coal has been mined from the Boissevain
property since 1907, Mr. Bishop 1''

My answel' to that question is: ·
9,379,941 toi;is.

On page .74:

"Q. When did your company first mine coa] on the 38.40
acre tract, :Mr. Bishop?''

My answer to that question is:
The early part of 1929.
On page 78:
"Q. What was the date when your appropriation was
made?''

My answer to that question is:
1920.
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By Mr. Greever:
Q. :M:r. Bishop, have you any further statement to make
with respect to your former testimony f
.
A. There are one or two corrections I would like to make:
On page 61, I would like to make this'correction "Q. Did the
Pocahontas Fuel Company own all the land or have under
lease all the land between Pocahontas and the Smith property in 1906? I stated that they did. I find that the Poca-.
hontas Coal And Coke Company and the predecessors of the
~ Pocahontas Fuel ,Company owned the land from Pocahontas
to the Harper property.
Q. Let me ask you a further question there-Where was
the Harper land with respect to the end of the right-of-way
about which you have heretofore testified 1
A. It was immediately at the end of the right-of-way acquired by the Pocahontas & ,vestern Railway.
Q. Did that railway company acquire at all the Harper
property?
A. ,No, sir, there was no right-of-way acquired
page 198 ~ at all over the Harper property.
Q. Between the Harper property and the Smith
propertyt
A. No, sir.
Q. How far is it from the Harper property to the Smith
property!
A. The 70-acre tract joins the property and the large tract
joins that on the west, or very near it on the west.
Q. Did the Pocahontas Coal & Coke Company or the Pocahontas •Fuel Company, or any of its predecessors, own either
one of those tracts to which you refer, or any interest therein?
A. Pocahontas Coal & Coke Company owned a one-half interest in the 70-acre tract.
Q. And that 70-acr() tract was between the Harper land and
the large Smith tract.?
A. Yes, sir.
Q. Who owned the Harper property!
A. Somo Negroes by that name.
Q. How many acres in it?
A. 140 and a fraction.
Q. How did that property lie with respect to the vallev up
which the railroad was being built 1
..
A. TbP. railroad right-of-way was probably near the center of the Harper tract.
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Q. The Harper tract extended on both sides of the valley f
A. Yes, sir.
·
Q. vVould the projection of the railroad right-of-way have
crossed the Harper tract Y
A. Yes, sir.
Q. Now, Mr. Bishop, that same matter is referred to other
places in ·your deposition. If you will, please point out
those places and make what statement you have with respect
to that.
page. 199 ~ A. On page 66, the qucstion-''Q. Did the Pocahontas Fuel Company, or its predecessors, give
the Pocahontas & '\Vestern Railway Company this right-ofway in 1906?''
l\fy answer to this question is: The Pocahontas Fuel Oompany 's predecessors and the Pocahontas Coal & Coke Company owned the right-of-way.
Q. Up to the Harper land T
A. Up to the Harper land.
Aud on page 71: ''You owned all the property they would
have to cross to get to the Smith tractMy answer to that question is: The Pocahontas Coal &
Coke Company and the predecessors of Pocahontas Fuel
Company owned the right-of-way to the Harper tract.
My former answer was not correct, in that it would be necessary to cross the Harper lands, and also the 70.06 acre tract
in order to reach the Smith 335.49 acre tract.
CROSS EXAMINATION.

Questions by Mr. Crockett :
Q. Mr. Bishop, did Pocahontas Fuel Company lease the
coal under the Harper land!
A. The Pocahontas Coal & Coke Company purchased the
Harper lands from A. Z. Litz and leased it to the Pocahontas
Fuel ,Company in 191 H.
Q. Then after 1913 Pocahontas Fuel Company had the
right to pass through the Harper lands in order to reach the
Smith lands, isn't that correct?
A. They only owned a one-half interest in the 70-acre tract.
The Coal & Coke -Company owned a one-half interest in the
70-acre tract. They could have gone through the Harper
tract.
Q. Then, as I understand it, after 1913, the
pag·e 200 ~ Pocahontas Fuel Company had the right of paS•·
sage through the Harper trae.t in order to secure

·232

su·preme Court of .Appeals of Virginia

·'

Mr. W . .A. Bishop.
coal from other lands it held as lessee, isn't that right T
·.A. That is correct.
Counsel fQr Pocahontas Fuel Company moves to strike out
the two foregoing questions and answers as irrelevant and
immaterial.
Q. Mr. Bishop, you speak with reference to the tract known
as the Smith 70.06 acres ; under decree of the Circuit Court
of Tazewell County, as confirmed by the Supreme Court of
Appeals of Virginia, it was adjudicated that one-half of that
tract was owned by Pocahontas Coal & Coke Company, and
the other one-half was owned by the Dillon heirs, is that
correctY
A. I think that is correct.
Q. Do you recall when Pocahontas Fuel Company secured
a lease from Pocahontas Coal & Coke Company for its interest in the coal in that tract of 70.06 acres¥
A. I don't recall when it did.
Q. You recall that it. did actually secure a lease from Pocahontas Coal & Coke Company, that is right, isn't it!
A. That is rig·ht, yes, sir.
Q. As a matter of fact too, Mr. Bishop, Pocahontas Fuel
Company drove its entry or haulway through the Smith 70.06
acre tract, isn 't that right?
A. That is correct.
Q. And mined a part of the coal from under it?
A. That is correct.
Q. When did your company first mine any of the coal from
the Smith 70.06 acre tract, one-half interest of which was
owned by Pocahontas Coal & Coke Company and the other
half was later ascertained to be owned by the Dillon heirs Y
A. The first mining in the 70.06 acre tract was in 1926.
·
Q. Will you file a ~tatement as a part of your
pag·e 201 ~ deposition, showing the years in which coal was
mined by your company from the 70.06 acre tract
and the number of tons mined each vear T
A. I will.
..
Q. When did the opening of the drainway reach the Smith
70.06 acre tract, do you recall 7
A. That must have been in 1935.
Q. Will .you ascertain from the records of your company
imd file with the Notary a statement showing the date that
the drainway actually reached the Smith 70.06 acres Y
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A. I will.
Q. Will you ascertain from the records of your company
and file with the Notary a statement showing the date on
which the drainway was completed through the Smith 70.06
- acres 7
A. I will.
Q. As a matter of f ~ct, your company has been using th~
drainway throug·h the Smith 70.06 acres, isn't that correct f
A. Yes, sir.
Q. And is using it now 1
A. Yes, sir.
Q. Arid isn't it true that your company contends that by
reason of the fact that it is the lessee of Pocahontas Coal &
Coke Company, which owned an undivided one-half interest
in the 70.06 acres, that by reason thereof, it has the right to
use the ~rain_way through that property 1
Counsel for Pocahontas Fuel Company object to this question as irrelevant and immaterial.
A. We thought they did, or we would not have gone through.·
it.
Q. Then, so far as you know, there was no
physical obstruction that would have prevented
your company from minin~ the coal under the
Smith 335.49 acrP.~, isn't that correct 7

page 202

~

This Question is objected to by counsel for Pocahontas
Fuel Company as irrelevant and immaterial.
A. I think it would have been a very bad and expensive
piece of mining to have at.tempted to mine any of that coal
until it could be brought out of there in regular order.
Q. That wasn't what I asked you, Mr. Bishop?
A. You referred to physical reasons.
Q. I used the words '' Physical obstruction''.
A. I don't know just what you mean by that.
Q. You know what a physical obstruction is, don't you 7
A. Well, we didn't know of any faults or anythi;ng of that
kind· that would have prevented us from going through or
mining tha.t property.
:
Q. And you we·re not obstructed by laek of rights-of-way
either, were you Y.
. (Same objection.)
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.A.. I guess not.
Q. And there wasn't a time from 1913 until 1936 that your

company could not have removed the coal from the Smith 335
acre tract if it had thoug·ht it advisable to do so. Isn't that
righU
Counsel for Pocahontas Fuel Company object to this ques
tion ·as irrelevant and immaterial, and aside from the issues
in this case.
A. They certainly thought it very inadvisable to do so.
Q. But what I mean, they could have removed it if they
had wanted to do it, couldn't they!
( Same objection for the same reason.)
A. I can only answer yes to that. It could be taken out;
certainly it could, but we have to consider that
page 203 ~ property along with the rest of the property, and
it would have been an untold damag·e to have attempted to take either one of those tracts out separately.
Questions by Mr. V. L. Sexton:
Q. l\fr. Bishop, I am referring to a map that is filed with
the printed pamphlet entitled ''Drainage Tunnel'' that was
filed with your deposition in chief. I here band yon this map,
which is attached to the exhibit, and will ask you to identify
that as the map that was filed by you, and that this map is a
part of the said exhibit Y
A. That is the map, yes, sir.
Q. I note on this map in green a considerable area, and
I will ask you to please state whether or not the portion of
this map in green shows the total area of the coal lands
through which the drainage tunnel passes and the coal lands
owned and leased by the defendant, Pocahontas Fuel Comuany, that is under consideration in this investigation?
A.. The green on the lower portion of the map is the area
through which the drainage way passes. There is green shown
in other sections of the map that has no connection with the
drainage. All, however, are holdings of the Pocahontas Fuel
Company and its subsidiaries.
Q. And all of the leases affected by this drainage tunnel
and about which this testimony has been given are showJ!
by this lower portion of this map in green, is that correct?

·
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A. Yes, sir.
Q. I will ask· you, Mr. Bishop, to please take this map
and designate in red Jines, if you have a pencil of that kind,
all of this area t11at was owned and leased by the Pocahontas
·Collieries Company at the time the lease of June 15, 1906, of
the Smith tract, was made.
pag·e 204 ~ A. I don't know whether I can do that exactly
or not, Mr. Se:x.ton--I can do it with reasonable
exactness-Now, the area outlined in red is as near as I can
tell you, the coal lands owned and under lease by the Pocahontas Collieries Company in 1906. That, however, does include Rome small tracts of land that have been purchased
since and the Pocahontas town site of about 750 acres.
Q. I will now ask you, Mr. Bishop, to designate on thi~
map in the yellow, the location of the 335.49 acre Smith tract
on said map.
A. I can't do that on that map, it is too small.· I could only
tell you approximately where it was-as I have shown in
yellow, but the scale of this map is too small to locate anything of that kind definitely. I indicate the same by a yellow
square, and the 38.40 acre tract lies within about 550 feet at
the closest point.
Q. Mr. Bishop, is the drainage tunnel from· Pocahontas
through to Faraday indicated on that map!
A. It is in the section here, yes, sir.
Q. In what way?
A. That red line through there.
Q. It is not in die.a tccl, however, on the green portion. of
the mapt
A. No, sir.
.
Q. Can you locate that by a red line running approximately
correctly through the gTeen portion of the map?
A. I don't think I could, that would mean anything at ali.
Q. But it is shown by a red line on said map near. the lower
margfo of the map, is tlmt correct 1
A. Yes, sir, and it further shows, Mr. Sext.on, the mileage
marks on it. if that is of nnv value to vou.
pag·e 205 ~ Q. I believe it is stated in your former evidence
that this drainage tunnel followed the No. 3 Pocahontas seam of coal for its full length, is that correct T
A. That is correct.
Q. Please state whether or not there was obtained from the
coal ·removed by reason of the construction of this drainage
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tunnel sufficient funds to pay the expense of the construction
of ,the drainage tunnel 7
This quei::tion objected to by counsel for Pocahontas FueJ
Company as irrelevant and immaterial.
A. No, sir, it by no means paid the cost of the drainage
tunnel.
·
Q. However, it did pay a large portion of the expense of
the construction of the said tunnel, did it not?
A. As I recall, there was about 1,600,000 tons of coal taken
from the drainage tunnel. The exact figures are shown in the
pamphlet.
Q. Mr. Bishop, I believe you stated in your former deposition that there were certain core holes drilled on the 335.49
acie tract of-Smith land, for the purpose of ascertaining the
veins of coal-, etc. Will you please state when it was that
these core drill holes were made on that tract of land 1
A. Oh, probably about 1920. We were diilling for a number of years, and I don't recall just when those holes were
drilled.
,
Q. I herewith exhibit to yon a map whieh l think was furnished by your office, showing the loc.ation of part of the
Smith tract of land, and showing the location of some of the
core drill holes thereon. I will ask you to please examine that
map and state whether or not that map is from the office of
the Pocahontas Fuel Companyf
page 206 ~ A. It is.
.
Q. Does this map show the Smith 335A9 acre
tractf .
· A. It does.
· Q. I see pa.rt of the boundary of that tract appears to be
identified by red lines. I will ask you to state whether or
not those red lines on this map include all of the 335.49 acre
tractf
. A. No, I don't think they do. It shows the western
boundary and the eastern boundary by red lines.
Q. But the northern and southern boundaries are not
shown?
A. The southern boundary is on this map.
Q. In redY
A. No, sir.
Q. Will you please follow that southern boundarv with a
red pencil, so as to complete tho boundary lines of the 335.49
acres on the map Y
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A. I have indicated the eastern. southern and westen1
boundaries of the 335.49 acre tract so far as it is shown on
the map with red pencil.
Q. -Mr. Bishop, are any of these core drill holes shown
on tliis map of the 335.49 acre .tract?
A. Yes, sir.
Q. I will ask you to state how many of these are shown 7
A. Two-No. 9 and No. 13.
Q. To what depth were these core drills driven on the
035.49 acre tract?
A. To the bottom of the No. 3 coal seam.
Q. Does the map indicate the depth of those drill holeEi
from the surface?
A.. It does not.
page 207 ~ Q. Does it indicate the thickness of the Pocahontas No. 3 vein of coal t
A. The thickness of the No. 3 seam in the No. 9· hole is
shown, by red pencil figures, as 6 feet 10 inches, and No. 13,
six feet and four inches. We also find No. 6 hole, which shows
six feet six inches in the No. 3 seam-No. 4 hole is shown
within the red lines, but does not show the thickness of coal.
Q. Please state whether or not. this map shows also the
thicknes~ of the so-called Pocahontas No. 4 seam, which: I believe had to be penetrated before reaching the No. 3 T
Objected to by counsel for Pocahontas Fuel Company as
irrelevant and immaterial.
A. It does not show the thickness of the No. 4. seam.
Q. Please state whether or not the Pocahontas No. 4 seam
on this tract of land was not ascertained by the sinking of
these drill holes to be approximately of the same thickness
as the Pocahontas No. 3 seam?
Objected to by the same party for the same reason.
A. Yes.
.
Q. Is it not a fact also that the No. 4 Pocahontas seam
covers approximately the same area on said tract of 335.49
acres of land as the No. 3 T

Same objection by the same party for the reasons above
stated.
, A. I think that is correct.
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Q. I will ask you to examine this map closely, Mr. Bishop,
and state whether or not the distance between the No. 4 and
the No. 3 seams is not indicated on the map at one or more
of the points where the core holes were sunk Y
Same objection ·by the same party for the same reason.
page 208 }

A. There are some red figures there. We have
that on maps that I can give to you.
Q. Can you state approximately the average distance between Pocahonta~ No. 4 vein of coal and' the Pocahontas No.
3 vein of coal on this 335.49 acre tract f

Same objection by the ~ame party.
.

t

A. That will vary from 95 to 125 feet.
Q. The No. 4 vein is over the No. 3 vein f

(Same objection.)
A. Yes, sir.
Q. Mr. Bishop, I notfoe towards the east end of this map
the words "No. 5'' in large white letters. I will ask you to
please state what that means?
(Same objection by the same party.)

A. No. 5 mine.
Q. What mine by name does that have reference t.oT
A. J enkinjones No. 5.
Q. I will ask you to please explain this map in your testimony and what these different figures and marks indicate,
running· from the eastern portion of the map through the
Smith land?
A. Now to which lines do vou refer first Y
Q. Well. I mean all of thesi lines.
Counsel for Pocahontas ,Fuel Company object to this question and any answer thereto as irrelevant and immaterial.
A. The section yon are looking at, there are six openings
driven throngl1 there, three of w11ich are known as entries
a.nd three as air courses, the haulage way in probably this
one (indicating·), and the air travels in this direction (indicating) tliroug·h the other three. The marks in in the circles
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indicate the thickness and impurities in the coal seam. In
this case, the coal is 74 inches .thick, with 4 inches of im,..
purities.
·
page 209 r Q. About how far, l\fr. Bishop, does this map
indica t~ this development from the opening of
the ,Tenkinjones No. 5 operation, or the drift mouth of that
operationf
A. About four miles.
Q. How far from the ·Roissevain operation t
A. That is about five miles.
Q. When was this map made, Mr. Bishop?
A. I don't know.
Q. ,Can you approximate, judging from what is shown on
the map?
A. No, sir.
Q. Mr. Bishop, at the time that this map was made, these
openings, airways and passageways from the J enkinjones operation No. 5, had been made clear through to the Smith 335.49
acre tract of land, had they not?
A. They had.
Q. Does your present map show any additional openings
that have been made throug-h to this tract of land since the
making of this map on which the drill hole cores are shown!
Objected to by counsel for Pocahontas Fuel Company as
irrelevant and immaterial.

A. No, sir.
Q. Through which seam of conl, Mr. Bishop, does these
airways and haulways run from the J enkinjones operation T
A. The No. 3 seam.
Q. Have there been any developments from that operation
of the so-called No. 4 seam of coal f
Objected to as irrelevant and immaterial.
A. There is a small development in No. 4 seam from the
No. 8 J enkinjones operation,-a good many years ago ..
Q. None from the No. 57
A. No, sir.
Q. l\fr. Bishop, I will ask you to please nle this
page 210 ~ map with and as a part of your deposition, marked
"Exhibit Map showing Smith 335.49-acre tract
of land and the location of certain core drill holes thereon''.
A. I so file said map, m~rk~d as requested.
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· Q. For _what purpose, Mr. Bishop, were those openings
made from .the No. 5 mine through to the Smith tract of land t
. A. For developing that property, preparatory to mining
the coal..
Q. When were those· openings first made¥
A. Started in 1913.
Q. And at what time did they reach the Smith 335.49-acre
tract of land-I mean the opening shown on this map which
is filed by you¥
A. June 24, 1930.
Q. Were those openings made and the air passages constructed for the purpose of mining the coal from the areas
through that traversed and from the Smith property¥
A. Yes, sir.
.
Q. Those haulways and airways are still in operation, are
they not!
_ A. Yes, sir.
. Q~ I believe yon stated in your evidence in· chief in this
case that. the mining of the Smith 335.49-acre tract of land,
and the removal of coal therefrom, would eventually have
to be mined from and removed throug·h the J enkinjones No.
5 operation Y
·
A. The most of it will. That portion laying along the drainways will probably be taken out at Bishop.
Q. That applies to both the Pocahontas No. 3 vein and the
Pocahontas No. 4 also, doesn't it!
page 211 ~

Counsel for Pocahontas Fuel Company object
to this question, so far as the No. 4 seam is conc·erned, ·since it is not in issue in this case.

A. Yes, sir.
Q. Mr. Bishop, you have testified that the Pocahontas No.
4 vein on this 335.49-acre tract of land is practically of the
sanie thickness as the Pocahontas ·No. 3 vein of said tract t
(Same objection.)
A. Yes, sir.
Q. I will ask you to state if it would be good mining methods to µiine the coal from the Pocahontas No. 3 vein on this
, tract of land· before mining and removing the coal from the
Pocahontas No. 4 vein on this tract of land 1

(Same objection for the same reasons.)

'-· -·
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A. No, sir, it would be better to remove the No. 4 seaJI}
first.
Q. Explain, Mr. Bishop, why the No. 4 vein should be
mined and removed· first f
(Same objection.)
A. The No. 4 seam is supported by the No. 3 seam, and
the intervening rock layers, and if the No. 3 seam is taken
out first, the chances are very much in favor of breaking the
N?· 4 seam to such an extent that it would be very hard to
mrne.
Q. Is there any reason why this Pocahontas No. 4 vein of
coal could not be mined and remoyed through the No. 5 operation?
·
( Same objection.)
A. When it is mined at all, it will be mined through an operation or opening of its own. It won't go through the No. 4
seam. ·There is no market for the No. 4 seam at present, and
has not been for some time of that quality, and we had to stop
mining it where we had opened into it.
page 212 ~ Q. Why is there no market for it, Mr. Bishop Y
A. The Pocahontas market has been established
on the quality of the No. 3 seam, and there is-it is known
most all over the world for its quality, and the No. 4 is not
nearly so g·ood, and has not been advertised as much, and
it is not as well known.
Q. It is practically the same coal, howeve:,;?
A. No, sir, it is not as good coal as the .No. 3.
Q. That is tl~e reason why the Fuel Company is pushing its
operations on the No. 3 vein before remoyal of the No. 4 seam 1

(Same objection.)
A. Yes, sir.
Q. Now, Mr. Bishop, will that apply on the lands on which
the Pocahontas No. 4 seam is approximately of the same
thickness as the Pocahontas No. 3 f
A. Will what apply, Mr . .Sexton 7
Q. The prosecution of the mining of the No. 3 vein until
it is exhausted under those tracts of land.
A. That will probably be tl1e case generally, but not -in·
every case.
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Q. Doesn't that explain largely your testimony that this
Smith tract of land would probably be the last tract to be
mined in that area f
A. Not by any means. The Smith tract of land crosses
over the drainag·e system for anything east of there, and any
attempt to mine that as a whole would destroy the usefulness
of that drainway.
Q. It wouldn't destroy the usefulness of tha~ drainway to
mine the Pocahontas No. 4: seam of coal on this land, would

itf
( Same objection.)
A. Yes, sir.
Q. And that seam is drained by this drainway?
A. It will be.
Q. Isn't it a fact, Mr. Bishop, that this Pocahontas No. 4
seam on the J enkinjones and on the Boissevain end of the
lease, or the holdings of the Pocahontas F'uel Company is
practically nil, so far as the mining proposition is concerned?
A. It is as to the Boissevain end, but the No. 4 seam on
the Jenkinjones property, with the exception of a comparatively small area on the east is very g·ood for the No. 4
seam.
Q. What is the thickness of that seam on the Jenkinjones
property?
A. ·what portion of the J enkinjones property? This is
the J enkinjones property we have heen talking about.
Q. I mean on the Smith property.
A. Well, it runs out on this end to nothing, but if we take
an area through the center of the property, it is probablv 5
or 5% feet thick.
"'
Q. The map that was heretofore filed by you, showing the
operations of the J enkinjones and Boissevain mines and tlie
coal area that has been covered by those mining operations,
state whether or not those areas cover any of the area of the
Je'nkinjones operation that has the No. 4 seam thereon, of
sufficient thickness to be mined at a profit.
pag·e 213 ~

(Same objection.)
A. They do.
Q. About what portion of the No. 3 Pocahontas vein of
the J enkinjones operation that underlies the Pocahontas No.
4 seam, has been mined t
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(Same objection.)
A. Oh, probably 2%.
Q. Isn't it a fact, Mr. Bishop, tp.at the mining
of the J enkinjones operation and Boissevain operation is not
now being limited to the removal of coal from the Pocahontas
No. 3 vein at present, where the Pocahontas -No. 4 vein is JJot
of sufficient thickness to justify the mining of that vein 1
page 214}

( Same objection.)
A. There has been no consideration given the No. 4 seam,
so far, on either of those properties.
Q. Does the ~No. 4 seam cover any of the area that has been
mined out of the Boissevain and of the Jenkinjones operations?
A. Yes, sir.
Q. I believe you said about 2 % of J enkinjones Y
A. If I understood your question, had been mined under
the No. 4 seam.
Q. It is a fact that the mining of coal at these operations
is being curtailed because of the fact that the area of the No.
3 Pocahontas seam of coal is being reached at points where
the Pocahontas No. 4 seam is of sufficient thickness to justify
mining!

(Same objection.)
A. No, sir, there has been no curtailing on the mining of
the No. 3 seam for that reason or any other reason.
Q. Will the mining of the No. 3 vein continue from the Jenkinjones and Boiss~vain area to lands that are covered by
the No. 4 Pocahontas seam, of practically equal thickness of
the No. 3 vein?
A. I would advise against doing that when the time comes,
taking· the No. 4 out first that is of merchantable quality.
Q. Then, as I understand you, the area that is covered by
this iNo. 4 seam that is of sufficient thickness for
page 215 } mining when reached by the present mining operation, that the mining operations of -No. 3 Pocahontas seam will then cease until the coal in the Pocahontas
No. 4 seam has been mined and removed?
.Objected to by counsel for Pocahontas Fuel Company as
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irrelevant and immaterial and entirely foreign to any issue in
this case .

.A.. No, sir, the mining in the No. 3 seam will uot be stopped
at any time, but I would recommend to our people that when
· we get to the coal in the No. 4 seam of a merchantable kind
.that we withdraw the No. 4 seam over the No. 3 and before
the No. 3 is mined, but following immediately, we will take
out the No. 3. There will be no curtailment from the production in No. 3.
Q. What I meant wns, Mr. Bishop, that when they did commence, the coal in the No. 4 seam would be removed first f
.A.. I would say so, yes, sir. I would certainly say it should
be done.
Q. .According to proper mining methods 1
A.. Yes, sir.
Q. Where these haulways and airways that ·are sho_wn on
this exhibit map showing the core drill holes on the Smith
tract of land, wasn't that constructed under your jurisdiction
and by your orders?
A. Yes, sir.
Q. Practically all of the operations of the J enkinjones,
Boissevain and Bishop and Far.aday mines have progressed
under the jurisdiction of your office as chief' engineer of the
Pocahontas Fuel Company and under your direction T
A. Not all of Jenkinjones nor all of Boissevain, :M:r. Sex~on, but a great portion of them have been.
Q. But all of it that has been done since you have been
chief engineer of the Fuel Company, has been clone under
your direction?
page 216 ~ A. Yes, sir, that is right.
. .
Q. You have stated, Mr. gishop, the coal tonnage that has been removed from the Faraday mine and from
the Bishop mine and the J enkinjones and the Boissevain mine.
I will ask you to state whether or not if the Bishop mine
and the Faraday mine had not been acquired by the Fuel
Company .and those operations opened and were being operated if the J enkinjones operation would not have progreE-sed
much further, or practically, wouldn't the 335.49-acre tract
of Smith land have been reached and mined before this time?
('Same objection.)
A. I wouldn't say that-it would have been mined more
rapidly.
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Q. The mining operations would have reached that point
long before this time, would they not f
A. No, sir, I don't think so.
Q. Either of the No. 4 or the No. 3 vein?
A. No, sir, I don't think so.
.
.
Q. The Faraday and Bishop mines are among the largest
operations
the Fuel Company, are they noU
A. Yes, sir.
Q. Are they the largest in the production of coal f
A. The Bishop mine is the largest.
Q. Which is next?
·
A. The :b.,araday mine, or 31, as we call it.
Q. And which is the third?
A. Well, J enkinjones, Boissevain and Pocahontas would
run right along together.
Q. What is the annual output of the Faraday operation approximately?

or

page 217

t

Objected to by counsel for the Pocahontas Fuel
Compan~ as irrelevant and immaterial.
·

A. Oh, probably 750,000 tons.
Q. Bishop¥
( Same objection.)
A. They would probably run a miUion.
Q. J enkinjones Y

.i

\

(Same objection.)
A. I don't know what J enkinjones is mining now.
Q. Boissevain?
(Same objection.)
A. Around 700,000 tons, but there is a vast difference between the capacity of these mines and what they get out. It
is an awful dangerous statement to say just what a mine can
do.
Q. The prosecution of the Faraday operation and of th·e
Bishop operation is being. done and has been done at the expense of the Boissevain and J enkinjones operation and Pocahontas, isn't this true?
A. I hope that is not true. The development of the prop-
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erty, of course, came from funds of the Fuel Company, but
thev certainly are self-sustaining.
Q. ·what I mean by that, Mr. Bishop, is that except for
the acquirement of the Bishop leases and the Faraday leases,
the Fuel Company would have prosecuted more vigorously
the operations of Boissevain, J enkinjones and Pocahontas.
(Same objection.)
A. I think that is true, yes, sir.
Q. I am not sure if you stated this, but I believe that you
may have. Did I understand you to say that none of the
coal has been removed from the Pocahontas No. 4 seam on
the 335.49-acre tract Smith seam?
A. That is right.
page 218 ~ Q. How near to the Smith 335.49-acre tract has
the mining of the No. 4 seam from the Jenkinjones operation proceeded 1
A. There is no mining being done on the No. 4 seams at
J enkinjones operation at all. There were some test openings made, but they have been abandoned probably fifteen
or eighteen years.
Q. Mr. Bishop, I believe you stated you have been identified
with your work in the Pocahontas field and in connection
with the· operations miniug coal from the Pocahontas No. :3
seam for a period of how long·?
A. 35 years or more:
Q. I will ask you to state whether or not it was generally
. m~derstood or generally reputed thirty-five years ag·o, or
thirty years ago, that this No. 4 Pocahontas seam of coal was
a split, or on a part of the No. 3 seam?
Objected to by counsel for the Pocahontas Fuel Company
as irrelevant and immaterial.
A. I don't think there was anything known of the No. 4
seam that fa.r back.
Q. At the time the No. 4 seam was first known about, and
which, perhaps some of it, was being mined, wasn't it then
understood among coal operators and engineers generally
that that was a split of the No. 3 seam?
( Sall)e objection.)
A. I never heard of any such statement.
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By Mr. Sexton: I believe that is all.
By Mr. Crockett: Counsel for the defendant lessors moves
to strike out the entire testimony of this witness as being im-material, irrelevant and incompetent to any issue in this cause,
and for further reasons as follows:
Under the contract of lease dated June 15, 1906, from John
:M:. Smith to Pocahontas Collieries Company, it is definitely
stated that the coal in the Pocahontas No. 3 seam
page 219 ~ and the coal in the upper Smith seam were required to be either mined or paid for within thirty
years from the date of the lease. Such period of thirty years
expired on the 15th day of ,June, 1936. The defendant lessors
are not endeavoring to compel the lessee to actually mine the
coal in either of those two seams; the lessee under such lease
being required either to mine the coal in those two seams or
else pay for it, has elected not to mine, and under the terms
of the contrac.t, then became compelled to pay for all of the
coal in these seams and it cannot now avoid that payment,
which it is required to make under the lease, by contending
that the mining of the property would be to the detriment
of the other property of the lessee. The lease requires the
coal to be paid for within the thirty years. If the lessee does
not seek to mine, that is a question for it to decide, but it
cannot avoid the payment required of it under the lease by
electing not to mine tµe- coal. For those reasons, the motion
is made to strike out the entire testimony of the witness.
page 220

~

Hettie G. Smith

v.

J. M. Smith's Admrs., et al.
To A. S. Higginbotham, Commissioner.
During the taking of my deposition in the above styled case,
on July 23, 1938, I was asked to file with you answers to certain questions that I was not then prepared to answer. These
questions, on the pages of the depositions cited, are here repeated and the correct answers thereto given, as follows:
On Page No. 152 of the deposition:
Q. Do you recall when Pocahontas Fuel Company secured
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a lease from Pocahontas ·Coal and Coke Company for its in- ·
terest in the coal in that tract of 70.06 acres t
A. December 31st, 1912.
Page No. 153.

Q. Will you file a statement as a part of your deposition,
showing the years in which coal was mined by your company
from the 70.06-acre tract and the number of tons mined each
year!
A. 1926 19,066 gTOSS tons
,,
1927 8,237 ''
1933 J.1,345 ' '
''
1934
930 "
"
1935 2,046 ''
"
1936
648 ,,
"
1937
243 ,,
"
Total 42,515 ''

"

· Q. vVhep. did the opening of the drainway reach the Smith
70.06-acre tract, do you recall?
.
(,Original Answer) That must have been in 1935.
A. September, 1936.
Q. Will you ascertain from the records of your company

and file with the Notary a statement showing the date that
the drainway actually reached the Smith 70.06 acres?
A. September, 1936.

W. A. BISHOP.
.A. S. H., Com.
page 221 ~

I also desire to correct an answer to a question, found on Page 151. Later investigation
makes the correction necessary.
The question is :
''Mr. Bishop, did the Pocahontas Fuel Company lease the
coal under the Harper land?''
The correct answer to that question is:
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'' The Pocahontas Coal and Coke Company purchased the
Harper lands from A. Z. Litz in 1913, and leased the coal to
Pocahontas Fuel Company by lease dated January 9, 1923,
and recorded in the Clerk's Office of Tazewell County, Virginia, in D. B. 95, pag·e 8?.
August 9, 1938.
W. A. BISHOP.

i

• I

A. S. H., Com.
page 222

~

By agreement of the parties to this suit, by
their respective counsel, it is now ordered that
the further taking of the account and depositions be adjourned
until the 29th day of September, 1938, between the hours above
mentioned, aud to be resumed at the same place.
Given under my hand, this the 23rd day of July, 1938.
A. S. HIGGINBOTHk\£,
Commissioner in Chancery.
Pursuant to the above order of adjournment, the further
taking of this account and the depositions on same is resumed,
on this the 29th day of September, 1938, between the hours
above mentioned, at the said law office of the Commissj_oner.
Present: Sexton & Sexton, of counsel for the complainant,
R. 0. Crockett and T. C. Bowen, attorneys for the lessor parties, whose names appear on the record in this suit, except
the complainant, Hettie G. Smith, and Greever & Gillespie,
counsel for the Pocahontas .Fuel Company, Incorporated, and
Pocahontas Coal & Coke Company.
·
W; A. BISHOP,
witness heretofore examined, is now recalled to the witness stand upon motion of V.·L. Sexton, ,Sr., counsel for Hettie G. Smith, for furtlier cross examination, as follows:
a

CROSS EXAMINATION.
Questions by Mr. Sexton :
Q. Mr. Bishop,. when you were on the stand lust, you were
quest10ned about the N 6. 4 Pocahontas seam of
page 223 ~ coal in the neighborhood of Boissevain and ,Jenkinjones. I belieye your testimony indicated that
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this No. 4 seam was not a workable seam at Boissevain, and
was a much thinner seam at Jenkinjones than on the Smith
tract of land 1
A. That is right.
Q. You further testified, I believe, that the No. 4 seam of
coal had been worked some from the No. 5 opening of the
~enkinjones tract of land, but was not being worked at this
, time, is that correct?
A. I expect that we had better correct that to the No. 8
mine rather than the No. 5. The opening actually went in
on the No. 8 side.
Q. There was an opening, however, from the No. 5 f
A. Yes, sir.
Q. How far has this No. 4 seam of coal been worked from
the Jenkinjones operation No. 8 or No. 5, towards the Smith
tract of land 1
A. There is one entry and one air course that was driven
between three-fourths and one mile.
Q. You mean to a point within three-fourths or one mile
from the Smith 335.49-acre tract?
A. No, from the outcrop.
Q. How near was this to the Smith 335.49-acre tract Y
A. I can't tell you that from memory.
Q. Can you approximate it 1
A. I would rather supply it later, if you desire that.
, Q. ·An rig·ht. How far does this Pocahontas No. 4 seam
extend from the Smith tract of land towards the
page 224 ~ Bishop operation f
A. Almost to the Faraday line. We. don't know
exactly.
. Q. Did that include the Bishop operation?
A. No, sir, it just reaches to about the Faraday line and
the Bishop section of the Faraday property.
By Mr. Greever:
Q. To make it a little plainer, do you mean the eastern
boundary line 1
A. Yes, sir.
Bv Mr. Sexton:
~Q. Then, as I understand you, the No. 4 seam of coal does
not cover the Bishop operation f
A. No, sir.
Q. lN or does not extend westward beyond the Bishop operation towards Faraday!
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A. As a regular seam, it does not, but it is our opinion
that the seam of coal we are working at Faraday is the No.
4 seam.
Q. Is the seam you are working at Faraday that you call
the No. 4 seam the same seam of coal that you are working
at Bishopf
A. No, sir.
Q. I mean by that is it on the same elevation t
A. No, sir.
Q. What is the difference in the elevation f
A. That may vary from 45 to 60 or 70 feet.
Q. Does the No. 3 Pocahontas yein underlie the Faraday
operation in that section f
A. Yes, sir.
page 225 ~ Q. And about 40 or 50 feet under the seam that
you are now working!
A. Something in that vicinity, it varies.
Q. Is this No. 3 Pocahontas seam at that point a workable
seam?
A. At which point, now, Mr. Sextou 7 .
Q. Faraday!
A. Not at this time, and may never be.
Q. How far west of the Faraday operation does the Pocahontas Fuel Company's lands acquired from the Faraday
people, or otherwise, extend 7
A. I{ includes all of the original Faraday property that
our company bought, and the distance is approximately from
l~araday station three and one-half miles.
Q. Does this Pocahontas No. 4 seam that you are working
at Faraday extend to the western limitation of that tract of
landf
A. It probably does, but is not workable more than twothirds of that distance.
Q. Does the Pocahontas No. 3 vein also extend the same
distance?
By Mr. Crockett: Counsel for the lessors object to these
questions, for the reason that the property known as the Faraday property, and on which Pocahontas Fuel Company, Incorporated, has operations at Bishop, and at Faraday, was
acquired Ion~ after June 15, 1906, and the physical relationship of the ~·araday property and of the veins underlying
such property is immaterial and irrelevant to any issue in
this cause.
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A. The marker for the No. 3 seam probably covers the entire area. It is very doubtful, how~yer, whether the No. 3
seam will ever be marketable west of Faraday.
page 226 r - Q. Does the distance between the Pocahontas
No. 4 seam and the Pocahontas No. 3 seam going west from Faraday lessen or increase?
A. It is probably about the same. I haven't these intervals in my head.
Q. What is the thickness of the Pocahontas No. 4 ~eam at
Faraday that is now being worked 7
A. It will vary, as we consider mineable, from 4 to 7%
feet.
. By Mr. Crockett : Counsel for the lessors desire it to be
understood that the objection last above made will apply to
the further questions asked this witness relative to the properties known as the Faraday property, on which are the Bishop
and Faraday operations, and to the seams of coal under the
Faraday property, in that this property, which is called the
Faraday property, and which was purchased by Pocahontas
Fuel Company, Lncorporated, from Faraday Coal & Coke
Company, was acquired after June 15., 1906, and has no relationship or bearing· even remotely to the issues in this case,
and counsel for the lessors desire that t]l.is objection, as now
made, be considered as made to other questions along the
line they have just been asked.
Q. J\fr. Bishop, what is the thickness of the Pocahontas
No. 3 seam at the Faraday operation f
A. The total height will vary from five feet to five or six
inches.
Q. To five feet, five or six inches f
.A.•. No, sir, from five feet to five or six inches.
Q. What is the thickness of the Pocahontas No. 3 vein at
Bishop?
A. Well, an average of about five and a half feet.
Q. The vein there is more regular than west of that point,
is that true-I mean the No. 3 Pocahontas?
page 227 ~ A. Yes, sir, it is quite regular.
Q. How thick is the Pocahontas No. 4 seam at
B.ishopt
A. There is only a streak of that that might varv from four
or five inches to probably twenty inches.
.,
Q. For what distance towards the Smith tract from Bishop
is the No. 4 seam unworkable or unprofitable to mine?
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'

A. The No. 4 seam begins to come in on a mineable thick:
ness on about the east end of the Bishop lease.
Q. And how far is that from the west line of the 353.49acre Smith tract?
A. That is the distance that I was to get for you.
Q. Mr. Bishop, can you state approximately the distance
between the eastern line of the Faraday tract of land and
the western line of the 335.49-acre Smith tract of land Y ·
A. Approximately one mile.
Q. I believe you have heretofore stated that what is known
as the ],araday property was conveyed to The Pocahontas
·Corporation. You further stated, I believe, however, that
the stock of The Pocahontas Corporation was owned by the
Pocahontas Fuel Company, is this correct?
·
A. That is correct, yes, sir.
Q. Then The Pocahontas Corporation is a subsidiary of
the Pocahontas Fuel Company?
·
A. It is.
Q. In what direction, Mr. Bishop, is the operation of the
Bishop mine proceeding, I mean east or west from the opening!
·
A. East.·
Q. How far has the operation at Bishop progressed eastward f
page 228} · .A. Approximately three miles.
Q. Then, if I understand you correctly, none of
the so-called Pocahontas No. 4 seam of coal confined to the
Faraday tract of .land, and lying east of the Bisl1op operation is mineable, or rather yaluable as a mining· proposition?
A. Very little, if any.
Q. l\fr. Bishop, what is the approximate acreage of the
coal area that has already been mined at Bishop?
A. I can't tell you that from memory.
Q. Can you supply that?
A. Yes, sir.
Q. Will you also supply the area of the coal that has been
mined at the Faraday operation?
A. Yes, sir, I have previously given that tonnag·e that was
mined, Mr. Sexton.
Q. Yes, sir, I know the tonnage, but I just wanted the acreage. Mr. Bishop, can you state whether or not the Pocahontas Coal & Coke Company owns any of the stock of the Poca.:
hontas Fuel Company 1
A. No, sir, I cannot.
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W. A. Bishop.
Q. Can you state whether or not any of these companies
have had any interlocking directors at any time during the
past thirty years?
A. I cannot, no, sir.
Q. Do you know whether or not The Pocahontas Fuel Company owns any stock in the :N' orfolk & vVestern Railway Company?
A. I do not.
page 229 ~ Q. Or if the Norfolk & vVestern Railway Company owns any stock in the Pocahontas Fuel Company?
A. I cannot.
Q. Applying the same questions to the Pocahontas Coal &
Coke Company, can you state whether or not either owned
stock in the other f
A. I cannot.
Q. Can you supply this information f

By Mr. Greever: Counsel for Pocahontas Fuel Company
objects to this question as totally irrelevant and immaterial.
A. I will supply such information as I can. I have understood that Mr. Isaac T. Mann, while President of the Pocahontas Fuel Company, was a director of the Norfolk & Western.
Q. During what period of time 1
A. I can't state the time.
Q. Can you state the time when he was President of the
Pocahontas Fuel Company, or the preceding companies f
By l\fr. Greever: Same objection.
A. Not definitely, but practically from the date the company was organized until his death.
Q. Which company was org·anized f
A. The various companies gTowing into the Pocahontas
Fuel Company.
Q. Did he succeed Charles S. Thorne as President f
A. Mr. Thome, as I recall, was President of the Southwest
Virginia J.mprovement Company and never was President of
the Pocahontas Fuel Company. I qon 't recall
page 230 ~ that he was.
Q. Was he also President of the Pocahontas
Collieries Company and the Pocahontas Consolidated Collieries Company, or either of them t
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W. A. B'ishop~
By Mr. Greever: Same objection.
A. Mr. Mann was President of the Norfolk .Coal & Coke
Company, the Pocahontas Consolidated Company, the Pocahontas Consolidated Collieries Company and the Pocahontas Fuel Company.
Q. Then he was not President of the Pocahontas Collieries
C9mpanyY

By Mr. Greever: Same objection.
A. No, he was not President of the Pocahontas Collieries
Company, so far as I know.
Q. The Consolidated Company followed the Collieries Com}Jany?
A. Yes, sir.
Q. Do you recall about the time that the Pocahontas Consolidated Collieries Company took over the properties of the
Pocahontas Collieries Company, and what is. now the Pocahontas Fuel Company?
A. 1907.
Q. Then, from the year 1907, Mr. Mann was President of

that company and also a Director of the Norfolk and Western
Railway Company?
A. No, sir, I wouldn't say that. He was Director of the
Norfolk & Wes tern Railway Company, as I have understood,
only a short time before his death-the exaet time I do not
know.
~

By Mr. Greever: Counsel for Pocahontas Fuel
Company, Incorporated, moves to exclude the
whole of this cross examination as irrelevant and immaterial.
By Mr. Crockett: Counsel for the lessors, without waiving
any of the objections heretofore made in behalf of the lessors,
asks this witness the following questions, upon cross examination:
page 231

Questions by Mr. Crockett:
Q. :Mr. Bishop, will you file as a part of your deposition
a map showing the holdings of The Pocahontas Corporation
and of Pocahontas Fuel Company, Incorporated, whether by
lease or otherwise, and delineating and showing on such map
the properties that were held by Pocahontas Fuel Company,
Incorporated, or its predecessors in title as of June 15, 1906,
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W. A. Bishop.
and further delineating thereon the Smith tracts; that is the
tracts containing approximately 335.49 acres, approximately
70 acres, and approximately 38 acres.
A. That is right, I will file such map.
By Mr. Greever: Without waiving the motion hereto£ ore
made of this witness at this ti.me, counsel for Pocahontas
Fuel Company, Incorporated, asks the following questions:

Questions by Mr. Greever:
Q. Mr. Bishop, isn't it a matter of common knowledge that
the Norfolk & estern Railway Company owns all of the
stock of Pocahontas Coal & Coke Company Y
.A.. Yes, sir.

,-v

(Signature waived.)
And further this deponent sayeth not.

pag·e 232

~

CROSS EXAMINATION.

Questions by Mr. Sexton :·
Q. Mr. Russell, can .you state here, or if you cannot state
here, will you ascertain and supply the information as to just
what costs were allowed by the court in what is called and
understood· as the Dillon case?
.A.. I do not have this information at this time, but will try
to secure it and file it.
Signature waived.)

(1

And further this deponent sayeth not.

page 233

~

10-2-37

Dep. A. G. Russell
Exhibit Russell No. l.
.T. M. Smith 3"11.'5 ..49 .Acre Tract

Original interests :
Rebecca Freeman
C. :M:. Graham
J. M. Smith

1/6
1/12
1/3

H. G. Smith, et al., v. Pocahontas Fuel Co.
J. C. Smith· & Amanda Smith,
Vicie Sanders, Guardian
Rebecca Freeman 1/6 interest·
Paid to Rebecca Freeman
Paid to Rebecca Freeman Sims
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1/3

1/12

5,600.70
14,297.92
19,898.62

C. M. Graham 1/12 interest:
Paid to C. M. Graham
Paid to Mrs. James Hurt

6,906.97
3,043.39

9,950.36

J. M. Smith 1/3 interest:
Paid to J.M. Smith
Note The last 14 checks issued all for #349.47
each, $4,892.58, were endorsed by Administrator.

34,616.59

J. C. & Amanda Smith 1/3 interest:
Paid to J.C.'& Amanda
Smith
19,179.89
Paid to J. C. Smith
12,990.39
32,170.28
Paid to John H. Smith
2,543.36
Paid to Charles "William Smith
2,543.36
Paid to Mrs. Rebecca Louise O'Dell 2,543.36
39,800.36

Vicie Saunders, Guardian 1/12 interest:
Paid to Vicie Sanders,
1,752.14
Guardian
Paid to Vicie Burgess,
Guardian
3,337.63
Paid to !frs. Allene .S. Worrell
Paid to I. M:. Sanders
Paid to Sallie M. Sanders
Paid to Walter Mc.Donald Sanders
Paid to Charles Randolph Sanders

5,089.77
1,027.82
1,027.82
1,027.82
941.01
836.13

9,950.37

Total payments
i.,iled A. S. H. Comr. in Chy.

114,216.30

Supreme Court of Appeals of Virginia

258

page 234

~

Virginia:

In the Circuit Court of Tazewell County.
Hettie G. Smith, Complainant,
v. '
J. M. Smith's Admrs., and others, Defendants.

IN C.HA...'N"CERY.
I

REPORT OF COMMISSIONER Tu~ -CHANCERY.
To the Honorable A. C. Buchanan, Judge of said Court:
The litig·ants in the above styled cause completed their evidence, by taking depositions before the Commissioner and filing exhibits therewith, and their counsel haye prepared and
presented their respective contentions and arguments in the
briefs submitted to Commissioner, covering the issues and
matters in controversy between them, to be now passed upon
and determined by the Commissioner under the decree of
reference to him for· an account in the cause.
The said depositions and exhibits are herewith returned
and filed in the Clerk's office of the Court duly certified by
the Commissioner. Notice of the taking of this account was
given by the Commis~ioner, as directed by the decree of reference; and by agreement of all the parties to the suit, represented by their respective counsel, the account after being
duly opened in pursuance of the Commissioner's notic~ of the
time and place of taking the account ,vas adjourned from
time to time, as set forth in the orders of adjournment appearing in the record of the depositions.
It is here noted that on December 12, 1936, the Commissioner filed his report in this cause, reporting· to the Court,
as directed by the decree of November 5, 1936, '' The names
of the persons to whom the sum of One Hundred and Fiftynine Thousand, Three Hundred and Sixty-one Dollars and
Sixty-two Cents ($159,361.62) which has been paid into the
registry of this Court, by Pocahontas Fuel Company, as shown
by a former decree entered herein, is due and payable, and
the respective proportional interests of such perpag·e 235 ~ sons therein''.
And it is further noted that by his report filed
in the Clerk's office on August 28, 1937, the Commissioner
reported to the Court as to the signed agTeement entered into

I
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between all the parties to this suit., dated the 31st day of July,
1937, covering their agreement and stipulation, as fully set

forth therein, to the effect that the recoverable coal tonnage
carried and contained in the Pocahontas No. 3 seam or vein
of coal and in the Upper Smith seam or vein of coal underlying the tract of land covered by the lease contract of June
15, 1906, was 3,330,000 gross tons (2,240 pounds).
The present report covers the conclusions and findings of
the Commissioner as to the following· and below specified issues and matters in controversy between the parties to the
suit and presented to the Commissioner for his determination, under the decree of ref ereuce to him for taking the account in the cause.

FIRST.
As to the a·mounts owin,g and payable as of June 15, 1936,
by the Lessee Defendant, Pocahontas Fuel Company, to the
J. 111. Smith Estate and to the other lessor parties, under the
contra.ct of lease made and entered into on Jime 15, 1906, a
copy of which is filed with the bill of the Complainant, Hettie
G. Smith, as "Exhibit First Lease".
This contract of June 15, 1906, provides, Article Twelve :
'' The said Lessee further covenants and binds itself, to either
mine o:r pay for all coal in said Pocahontas .No. 3 vein and
in the said Upper Smith vein of coal, underlying said tract
of 353.79 acres of land, within the period of Thirty (30) years
from the date of this lease, at the rate of ten cents per ton
of 2,240 pounds.''
By their agreement and stipulation of July 31, 1937, above
referred to, the parties have all agreed that 3,330,000 gross
tons was the amount of recoverable coal contained in said
two scams of coal, underlying the said tract of 353.79 acres
(found by later survey to contain 335.49 acres),
page 236 } described in said contract lease of ,June 15, 1906,
and at the agreed rate of ten cents per gross ton
would make a total of $330,000.00.
The total of the annual minimum royalties paid by the lessee. to the several lessor parties within the thirty (30) year
period from June 15, 1906, up to June 15, 1936, was $114,216.30.

Upon October 5, 1936, the lessee defendant, Pocahontas
Fuel Company, under decree of the Court in the cause so providing· tendered and p~id into the registry of the Court, for
the several lessor parties, on account of coal tonnag·e in said
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two seams of coal, the sum of $155,921.21 ( and also paid the
three (3) interes~ items aggregating $3,440.41); t~e lessee conceding at that time that the coal content of said two seams
was as much as 2,775,441 gross tons.
By force of said stipulation and agreement in writing of
July 31, 1937, fixing said total tonnage at 3,330,000 tons, the
lessee recognized and admitted its liability for the additional
tonnage of 524,559 gross tons, to be paid for by it at the agreed
rate of ten cents per ton of 2,240 pounds, as of June 15,
1936.

The lessee contends that under the terms of the contract
of June 15, 1906, it is entitled to have and take credit upon
said $330,000 for the minimum royalties of $114,216.30 paid
to the lessor parties within said thirty (30) year period; and
the lessor parties, and the complainant, Hettie G. Smith, contend that the lessee, under the terms of the contract, is not
·
entitled to such credit.
The contract of lease of June 15, 1906, both as to its terms
and the basic facts and the surrounding conditions and circumstances is altogether different from the kind and class
of coal leasing contracts where the lessee's right or privilege
to secure recoupment and credit for the minimum royalties
paid, is limited and restricted to a period of one
page 237 ~ or a few years only of the mining period.
Where the Lessee's right to have recoupment
.and get credit for minimum royalties paid is co-extensive in
time or period of years with the mining period, within which
the coal tonnage must be all paid for at the agreed rate or
price per ton for the total tonnage, to be mined out or else
paid for, as if mined out, within the given period, and the
coal tonnag·e is large enough to cover all minimum royalties,
it is inevitable and inescapable that the lessee win recoup
and receive credit for aI1 minimum royalties paid within the
prescribed period.
In the case at bar, the contracting parties were bound to
have known that the coal tonnag·e carried and contained in
the said two seams of coal, at the agreed ten cents per gross
ton, was large enough to more than cover the total stipulated
annual minimum royalties to be paid over the thirty (30)
year period, and they knew that if the coal was mined out,
at a,ny time, within the thirty (30) year period, it was inescapable that the, lessee would receive credit for all minimum
royalties paid; and when the lessors expressly stipulated and
gave to the lessee the clear alternative and choice of either
mining· or paying for all the coal in the said two seams of

1
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coal (the 3,330,000 gross tons as now fixed), within the period
. of thirty (30) years at the rate of ten cents per ton, the par:ties to the contract must have had in mind and intended that
in either case the amount of money to be paid by the lessne
and received by the lessors for the tonnage contained in said
two seams of coal would be the same, regardless of which one
of the two methods of paying· for all of the coal content in the
two seams within the thirty (30) year period at the rate of
ten cents per ton, was adopted and exercised by the lessee.
From a reading of the whole contract of June 15, 1906, it
clearly appears, we think that the sole total conpage 238 ~ sideration in the minds of the parties, to be paid
unto the lessors by the lessee, for the coal contained in the said two seams, and for the coal contained in
any other workable seams found in the tract of land, (including all the incident and accessory rights and privileges),
was ten cents per gross ton, for the total recoverable coal
content; and that the lessee was giyen one hundred (100)
years, (the full te1·m of the lease contract), for mining the
same; hut as to all the coal contained, ( at the time the lease
was entered into), in the said two ~earns, the intention was
that all of it be paid for within the thirty-year period at the
rate of ten cents per gross ton, either by lessee's mining it
all out, or else in lieu of mining it all out, paying for the total
coal content of the two seams, (the 3,300,000 gross tons);_ and
the lessee then having the right to mine and remove all of
the unmined coal in the two seams on June 15, 1936, at anv
time within the remaining seventy (70) years of the lease.
Article Five of the contract of lease provided that the lessee could recoup the minimum royalties paid over and through
the thirty-year period, by mining excess coal, (over and above
the amount of coal necessary to yield the annual minimum
royalty), free of tonnage royalty, during the succeeding years
of the lease; and as stated above, if the lessee had exercised
this optional method of paying for all of the coal content in
the two seams, all of the minimum royalties paid within the
thirty-year period would have inevitably applied as credits,
and the parties were bound to have known this at the time
· they entered into the contract.
When by said Article Twelve, of the contract of lease, it
was further agreed and provided that in lie1.1 of mining out
all of the coal in the said two seams, the lessee could leave
it in the gTound, (in whole or in part), and pay
page 239 ~ for the total coal content of the two seams, (the
3,300,000 gross tons), within the course of the
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thirty-year period, at the rate of ten cents per gross ton; and
that haviuo· so settled and paid for the total coal content,
(including ~iecessarily the unmined e.oal remaining in the two
seams), the lessee could take and have the remaining seventy
years of the lease for removing· the unmined coal, free of nll
royalty, the parties to the contract must have meant and intended that in either case, ( reg·ardless of whether all the coal
was mined out or not within the thirty-year period), the
amount of money to be paid by the lessee to the lessors for
the total coal content would be the same. In other words,
the lessors meant and intended that the lessee's paying for
all the coal content of the two seams, (the 3,300,000 gross
tons), within the thirty-year period at the rate of ten cents
per ton, would be treated and accepted by them, in lieu of
and as the equivalent of the lessee's actually mining all the
·OOal content of the two seams at any time within the thirtyyear period and paying for the same at ten cents per ton,
taking credit, of course, for all minimum royalties paid within
and over the said thirty-year period. :Surely, the two optional methods agreed upon for the lessee's settling and paying for all the coal, (the 3,300,000 gross tons), within the
thirty-year period, at the agreed rate of ten cents per ton,
were meant and intended to secure from the lessee for the lessors an equal total sum of money.
The lessee's covenant was not to pay for a part of the total coal content in the two seams, (the unmined portion), at
the end of the thirty-year period, at the rate of ten cents per
g·ross ton, in case it had not mined out all of the coal at the
end of the thirty years.
page 240 ~ "\Ve find nothing in the terms and provisions of
the said contract, nor in the facts and circumstances of the case, nor in the acts and conduct of the parties
to the contract, militating against the above conclusion as
to the intention of the parties in respect to tho lessee's pa ving the lessors for all of the coal, (the 8,300,000 tons gross),
contained in the two seams when the parties made their contract; but on the contrary, to our mind, they all harmonize
with, support and confirm the said conclusion.
Commissioner, therefore, finds and reports that the said
lessee under tl1e terms of the contract of lease of June 15,
1906, is entitled to have and take credit for the said minimum
royalty payments of $114,216.30, as of June 15, 1936, upon
the aforesaid $330,000.00; and upon this basis, we next show
and report the balances owing· as of June 15, 1936, by Pocahou tas Ji1ucl Company to the lessor parties, under the contract of lease of June 15, 1906.

H. G. Smith, et al., v. Pocahontas Fuel Co.
page 241

t

263

(A) Balance owvng to the J. M. Smith Estate
by said Lessee, as of Jwn,e 15, 1936.

To J. M. Smith's l/3rd part of said $330,000.00 .. $110,000.00
By minimum royalties paid on said I/3rd part.. 34,616.59
By amount paid into Court by lessee on account
of the same . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50,491.52

Total paid on same . . . . ...................... $ 85,108.11
Balance owing on same, as of June 15, 1936. . . . 24,89L89
$110,000.00
( Said balance of $24,891.89 bears interest f roru
June 15, 1936, until paid.)
(B) Bala;nce owing as of June 15, 1936, by said Lessee to
the Other Lessor Parties.

To their 2/3rds part of said $330,000.00 ......... $220,000.00
By minimum royalties paid on the same ........ $ 79,599.71
By amount paid into Court by lessee on account
of the same . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105,429.69

Total paid on same . . . . .. -.................... $185,029.40
Balance owing on the same as of June 15, 1936. . 34,970.60
$220,000.00
( Said balance of $34,970.60 bears interest from
June 15, 1936, until paid.)
(MEMO.: As to the lessee's offset claims, arising out of
the J. M. Smith lease contract of March 23, 1918, next considered, and claimed by lessee as credits upon and against
the above reported balance owing by lessee, Pocahontas lt'uel
Company, to the J. M. Smith Estate under the contract lease
of June 15, 1906, Commissioner's findings thereon are set.
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forth below, under heading "SECOND", dealing with said
lease contract of March 23, 1918.)
page 242 ~

SECOND.

· What amount, if any, the J. M. Smith Estate i8, at i1ds t·inie,
entitled to deman,d and collect fr01n, the Defendant Lessee,
Pocahontas Fuel Coriipmiy, by way of 1ninini-u,m, royalties u.-nder and by virtite of the contract lease of March 23, 1918,
made by John M. Smith and Hettie G. Smith to 'Pocahontas
Fuel Company.

,

A copv of the said contract of lease made and entered into
on the 23rd day of March, 1918, between John M. Smith and
Hettie G. Smith, his wife, and Pocahontas Fuel Company,
Incorporated, is :filed with the bill of the complainant, Hettie
G. Smith, as '' Exhibit Second Lease''.
By this lease contract of March 23, 1918, J.M. Smith, leased
to said Company, for coal mining purposes, au undivi<lccl onehalf interest in 108.46 acres composed of two tracts of land,.
one of 70.06 acres and the other of 38.40 acres, for a period
of 100 years from July 1, 1901, upon terms and stipulations
similar or identical with those contained in the above lease
contract of June 15, 1906.
The annual minimum royalty specified in this lease contract of March 23, 1918, was $12.50 per acre, to be paid to the
said J. M. Smith upon his one-half of the acreage in the two
tracts of land. This minimum royalty was duly paid to J.M.
Smith by the lessee down to Apiil, 1927, when the lessee
stopped paying the said minimum royalty and has not paid
any since that time, because in April, 1927, a suit in chancery was instituted in the .Circuit Court of Tazewell County,
Virginia, by Rebecca W. Dillion and others, ( cle$cendunts arid
heirs at law of William A. Dillion), against Pocahontas Fuel
Company and J. M. Smith, asking· the Court to set aside and
vacate J. M. Smith's lease of a one-half interest
page 243 ~ in the two tracts as being null and void as to the
William A. Dillion title claimed by the complainants in said suit.
Rebecca W. Dillion and others prevailed in theit- said suit
as to the J.M. Smith one-half interest in the 70.06-acre tract,
and failed and lost in their said suit as to the J. M. Smith
one-half interest in the 38.40-aere tract, as shown by final decree of the Circuit Court of Tazewell County entered on the
7th day of January, 1933, which ,vas affirmed by the Supreme
Court of Appeals on September 21, 1933. (161 Va. 301.)
The minimum royalty paid by the lessee to J. M. Smith
1
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up to April, 1927, on the one-half of the 70.0G-acre tract,
amounted to $4,050.37, on which the lessee claims interest,
counted to June 15, 1936, amounting to $3,333.20; the two
amounts making a total of $7,383.57, as of June 15, 1936.
The minimum royalty accruing after April, 1927, in favor of
J. M. Smith, upon the one-half of the 38.40-acre ti act, down to
June 15, 1936, amounted to $2,220.00, on which lessee counts
interest up to June 15, 1936, amounting to $598.20; and these
two amounts making a total of $2,818.20.
In its offset claims, as made and stated by lessee, the lessee
deducts said $2,818.20 from the said $7,383.57, making a balance in favor of the lessee of $4,565.37, as of June 15, 1936,
which the lessee asserts and claims as a proper offset, under
its answer and cross-bill filed in this cause, against the above
reported balance of indebtedness of $24,891.89·, as of June
15, 1936, owing by said Pocahontas Fuel Company, as lessee,
under the contract of lease of June 15, 1906, to the J. M.
Smith Estate.
Said lessee, Pocahontas Fuel Company, claims that when
the Court in said suit brought by Rebecca W. Dillion nnd others, decided in favor of the Dillions as to the J.
page 244 ~ :M. Smith one-half interest in the 70.06-acre tract,
it operated as a breach of the covenants of title
made by J. M. Smith in his said lease of March 23, 1918,
which were that he would warrant generally the property
leased and that he had the right to lease the property: to the
lessee and that he would execute such further assurances as
mig·ht be requisite; and ~he lessee claims that by way of dam. ages, for the alleged breach .of the covenants of title, it is
entitled to recover h:i this cause, by means of its answer and
cross-bill filed in the present suit, the said snm of $4,565.37,
as of June 15, 1936, and have the same allowed as an offset
and credit upon the said amount of $24,891.89, owing by the
lessee to the J. M. Smith Estate, as of lune 15, 1936, under
the lease contract of ,June 15, 1906.
A claim for breach of covenants of title sounds in damages and, as we understand the law to be, must be pi·osecuted in an action at law, and the actual damages established
by proof; otherwise, only nominal damages can be 1:ecovered.
Commissioner finds and reports tba t the lessee, Pocahontas
Fuel Company is not entitled in this suit to recover of the
J. M. Smith Estate said sum of $4,565.37 and have the- same
allowed. as an offset and credit as of June 15, 1936, upon the
above reported indebtedness owing by lessee to the J. M.
Smith Estate under the lease contract of June 15, 1906.
Another offset claim asserted by lessee, Pocahontas Fuel
Company, against its above reported indebtedness to J: M.
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Smith Estate, is the sum of $753.45 for taxes paid for years
1927 down to 1934, inclusive, (plus interest of $2.61.22 to
Jun~ 15, 1936), upon the J. M. Smith one-half interest in said
70.06-acre tract.
pao·e
245
~
· Our view of the law is that the tax payments,
0
(and certainly so, as to these particular tax payments, made after the Dillion suit was instituted), coukl not
be claimed and proven as elements of damages for breach
of the covenants of title, in an action at law brought by the
lessee; and this offset claim of lessee is also disallowed.
The remaining offset claim asserted by the lessee before
the Commissioner against its above reported indebtedness to
the J. M. Smith Estate, under the lease contract of June 15,
1906, is its item for: '' Costs and expenses paid by Pocahontas Fuel Company, in defense of the Smith title to an undivided one-half interest in 70.06-acre and 38.40-acre tracts' t,
amounting to $594.88, plus interest on the same counted to
June 15, 1936, of $93.69 ; a total of $688.57.
As we understand the law on this subject, only the taxable
costs incurred and paid in defense of the Dillion ~nit would be
recoverable by the lessee, by way of damages for breach of
the covenants of title, in an action at law brought thereon by
the lessee; and as shown by the record in the present cause,
the said taxable costs in the Dillion suit amounted to the sum
of only $132.14.
The lessee's said offset claim for said sum of $594.88 and
interest of $93.69 thereon is also disallowed.
. Having now disposed of and reported as to the Pocahontas
Fuel Company's offset claims against the J. l\I. Smitb Estate,
asserted under its' answer and cross-bill, we take up the question whether the J. M. Smith JiJstate is at this time entitled
to demand and collect from the defendant, Pocahontas Fuel
Company, any minimum royalties under and by virtue of his
said contract of lease, dated March 23, 1918.
page 246 ~ As stated above, upon the institution of the
Dillion suit in April, 1927, the Pocahontas Fuel
Company, lessee in the lease contract of Marc.h 23, 1918, discontinued and stopped paying the minimum royalty to J. M.
Smith as- to his undivided one-half interest in both tbe 70.06
acres and in the 38.40 acres, and has paid none since April,
1927, down to the present time. ·
In other words, the lessee has been and is still withholding
the minimum royalty as to the 38.40 acres as an offset and
credit of lessor ag·ainst the said minimum royalties above
mentioned, ag-greg·ating $4,050.37, paid by the lessee to J. M.
Smith as above stated, from March 23, 1918, down to April,
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1927) on the J. M. Smith one-half interest in the 70.06-aere
tract.
This means that the lessee has been exercising what it con·
eeived to be its right, under the J. M. Smith Jease contract
of March 23, 1918, to withhold payment of the minµnum royalties accruing under the lease, as to the J. l\f. Smith interest
in the 38.40-acre tract., which at the agreed rate of $12.50 per
acre per annum, amounts to $240.00 per year; meaning that
from April, 1927, (when the Dillions instituted their suit),
down to the present time, a period of over twelve years, this
minimum royalty of $240.00 per year has been withheld by the
lessee, aggTeg·ating to date, the sum of around three thousand
dollars, held back by lessee as against the said $4,050.37 of
minimum royalties paid out by the lessee to J.M. Smith prior
to the institution of the Dillion suit in April, 1927, upon the
J. M. Smith leased one-half interest in the 70.06-acre tract.
We find and report that the lessee, Pocahontas Fuel Company, was and is within its rights, at its election, in so doing,
and has the right, under the lease· contract of
page 247 r March 23, 1918, from J. M. Smith, to continue to
so withhold said minimum royalty of $240.00 per
year, accruing on the J. M. Smith one-half interest in the
38.40 acres, and ·apply the same as a credit upon the said
$4,050.37, (but without any interest charges thereon in favor
of the lessee), until the said $4,050.37 is thus balanced and
squared; and that when so balance<l and squared, the lessee
will thereafter be liable to the J. M. .Smith Estate for said
minimum royalty on the ,J. M. Smith one-half interest in the
38.40 acres, and that whenever the said $4,050.37 is so bal.
anced and squared off, ( or else recovered and balanced in
full, as it might be, by the lessee's mining excess coal, over
and above the amount sufficient to yield the minimum royalty,
from the Smith one-half interest in the 38.40 acres), then the
J. M. Smith Estate will have the right to demand and collect
the said minimum royalty of $240.00 per year, down to the
expiration of the thirty (30) year periodz (March 23, 1948),
fixed by the lease of March 23, 1918, withm which period the
lessee covenanted, Article Ten: '' to either mine or pay· for
all the one-half undivided interest of the said John M. Smith
in the coal in said Pocahontas ·No. 3 vein and in the said Upper Smith vein of coal, underlying said two tracts of land
aggregating· 108.46 acres? within the period of thirty (30)
years from the date of tlus lease, at the rate of ten cents per
ton of 2,240 pounds.''
The Commissioner, of course, construes this lease of Maret
23, 1918, in like manner as the lease contract of June 15,
1906; and the refore, on said March 23, 1948, if all the coal in
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said two veins or seams has not been mined out, the lessee
will have the i·ight, (according to our construction and ruling
above as to the lease contract of June 15, 1906), to settle and
pay for all the coal content carried and contained
page. 248 J in J. M. Smith's one-half of said 38.40 acres, upon
the same basis as stated above in respect to the
lease contract of June 15, 1H06; the said $4,050.37 of minimum
royalties paid, as above mentioned and set forth, being trea~ed
and included as an advance royalty payment to ,T. M. Smith
and to apply to and be chargeable against the total coal content of the J. l\L Smith one-half interest in the two seams
underlying the said 30.40 acres, which total content of the
Smith one-half interest in sa.id two seams is, as shown by
the evidence in the case, amply sufficient at the agreed rate
of ten cents per gi'oss ton to yield more than the total minimum royalties paid and payable within the said thirty (80)
year period, within which the lessee covenanted to pay for
the same at the rate of ten cents per gross ton.
Fo1· the reasons, above set forth, we find and report that
the J. M. Smith Estate, is not at the present time entitled
to demand and collect from the Pocahontas Fuel ·Company
minimum royalties under the J. M. Smith lease c.ontract of
March· 23, 1918.

THIRD: .
.As to matter of a reasonable attorney's fee, claimed by
coimsel for the Complainant, Hettie G. Smith.
By the decree of reference for the account in the cause,.
Commissioner was directed to report to the Court what
would be a reasonable fee, to be allowed by the Court to be
paid out of the funds that arise in this cause to counsel for
the complainant, as prayed for in her bill of complaint, for
instituting and prosecuting this suit; and whether said fee
should be charged against the whole funq arising from the
lease contract of June 15, 1906, and ag·ainst the interest of
all the parties entitled thereto, so as to fall
page 249 } equally and equitably on all the parties defendants, benefiting· by this suit.
In the answer of J. M. Smith's administrators and heirs
at law, filed in the cause on ,August 29, 1936, (by their counsel, R. 0. Crockett and T. C. Bowen), to the bill of the complainant, Hettie G. Smith, filed in the Clerk's office on Sepfflmoor 29, 1934, it is averred that the complainant, Hettie
G. Smith, as the widow of J. M. Smith on the one side an<l
the heirs and administrators on the other side were and had
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been in conflict and controversy as to what were the rights
and interests of the widow in the royalty funds payable to the
J. M. Smith ]~state, under the lease contract of June 15, 1906;
and denied '' that counsel for the complainant is entitled to
any attorney's fee, for any legal services rendered and to be
rendered in the prosecution of this suit, to be paid out of the
funds of the Estate of J. M. Smith".
The lessor parties, ( other than J. l\I. Smith and his Estate), owing· the remaining two-thirds of the royalties arising under said lease con tract, filed no answer to the said bill
of complaint of Hettie G. Smith, but they have been actively
represented by their counsel, R. 0. Crockett and :T. C. Bowen,
in the taking of this account, and as shown by the depositions
taken, bearing· on this question of the allowance of an ·attorney's fee, have been and are opposing the allowance of any
fee to complainant's counsel, to be paid out of any funds belonging to their clients, whom they have been representing,
as shown by the evidence from the institution_ of the suit, or
prior thereto.
As between the complainant, Hettie G. Smith, widow of
J. l\L Smith on the one side, and the defendant administrators and heirs at law of J. M. Smith on the other side, there
was real and very substantial conflict and controversy, over
the extent and amount of the complainant's dispage 250 r butive rights and interests in the J. l\L Smith Estate's part of the royalty fund; and this controversy and conflict between these parties as litigants in this
- suit was not settled until passed upon by the Supreme Court
of Appeals. (G.rahmn v. S11iith, 170 Va. 246.) Evidence was
introduced before Conunissioner bearing· on this question of
th~ allowance of au attorney's fee, claimed by counsel for
the complainant, Hettie G. Smith; being the depositions (and
exhibits therewith), of V. L. Sexton, R. 0. Crockett and T.
C. Bowen. In his deposition, Mr . .Sexton stated that complainant's counsel were engaged and employed by the complainant, Hettie G. Smith and had no connection or m1dcrstanding with any of the lessor parties or the administrators
of ,J. l\L Smith. As shown by the evidence, all these def endant lessor parties have been all along· actively represented
by R. 0. Crockett and T. C. Bowen as their attorneys, employed to represent their interests in .this suit.
l\Ir. Sexton in bis deposition also stated that a fee had
been ag·reed upon by the complainant, Hettie G. .Smith, and
her counsel, and the same paid,. as to services rendered to
Hettie G. Smith and on her behalf in this suit instituted by
her; but, he further said, that such agreement and fee does
not inc.Jude services rendered to other parties to the suit, l'for
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which· a fee was prayed for in the bill of complaint, filed in
this cause''.
Commissioner finds and reports that the complainant's
counsel are not entitled to have any fee allowed them, to be
paid from funds going to the heirs at law (or administratoi·s) of J. M. Smith or to the other lessor parties defendant, upon the theory or ground claimed by c.ounsel for the
complainant in their briefs submitted; that is, that by their
services a fund was found or discovered, or created or
brought into existence. All the lessor parties, who were made
defendants to her bill by the complainant, Hettie
page 251 ~ G. Smith, knew about the lease contract and the
royalty fund, and only the amount of the royalty
fQ.nd was open to controversy, between the lessor parties on
the one side and the Pocahontas Fuel Company, as lessee on
the other side.
Tbe complainant as widow of J. M. Smith was anxious to
get the extent and interest of her rights in the J. M. Smith
portion of the royalties passed upon and adjudicated by the
Court as soon as possible, and filed her bill on September
29, 1934, sometime prior to June 15, 1H36, the expiration of
the thirty ( 30) year period in the lease contract of June 15,
1906; and it was for this reason, that the lessor parties represented by attorneys, R. 0. Crockett and T. C. Bowen, considered the suit prematurely instituted, and while they represented their clionts at the time of the filing of the bill, they
refrained from taking any steps ·in the suit brought by Hettie
G. Smith until after June 15, 1.936.
The only theory or ground, it seems to us, upon which any
fee can be allowed to complainant's counsel to be paid out
of any funds belonging to the lessor parties defendant represented by R. 0. Crockett and T. C. Bowen as their attorneys
employed for the purpose, is that by preparing the bill of complaint and the amended bills and bills of revivor and maturing the suit as to all the parties defendant, the counsel for
the complainant wore performing services, which to this extent redounded to the benefit of the lessor parties def end ant
interested in the collection and distribution of the rovalties
owing by tho lessee, Pocahontas Fuel Company, and ~ve are
of the opinion that a· reasonable fee in respect to such services alone is allowable, to be paid by heirs of the J. M. Smith
Estate and by the other lessor parties defendant, in the proportion in which they participate in the funds collected from
the lessee, Pocahontas Fuel Company, under the contract of
lease of June 15, 1906; and we find and fix the sum of Five
Hundred Dollars as the reasonable fee to be alpage 252 ~ lowed and so paid.
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FOURTH.
.A.s to the fiduciary accounts of the J. lJtl. Smith Admin·i.~trators and the bala.nce i'Jl their hands.
As shown by the. records in the Offiee of the Clerk of this
Court, W. R. Graham and R-. K. Crockett, upon the motion
of the complainant, Hettie G. Smith, were appointed and
qualified, on 1\Iay 1, 1929., as the Administrators of J·. M.
Smith, deceased, and intestate.
As appears from the deposition of the surviving administrator, R. K. Croc_kett, settlements of the fiduciary accounts
of these administrators were duly made by them before the
Commissioner of Accounts and the same are duly reC9rcled
in the Fiduciary Settlement Books in the said Clerk's office,
covering the period from their qualification on May 1, 1929,
down to July 22, 1936, and the last settlement showing a balance of $1,163.01, as of said July 22, 1936, in the hands of the
administrators, belonging to the Estate of their decedent;
and it appears from the deposition of the said surviving administrator, R. K. Crockett, taken before the Commissioner
on this account, that nothing further has come into the hands
of the administrators or of the surviving administrator, since
said July 22, 1936, and the said balance of $1,163.01 remains
intact in the hands of the surviving· administrator and being
held by him subject to and awaiting the directions of the Court
in this cause as to the proper disbursement of the same.
Your Commissioner finds and reports that when the said
balance of $1,163.01 has been disbursed by the said surviving
administrator in accordance with the directions of the Court
given by its decree in this cause, the said fiduciary
pag·e 253 } accounts will be balanced, squared and closed.
It appears from the said Fidueiary settlements
of record that the total of the funds coming into the hands
of the J. M. Smith administrators was $5,194.50, and that the
total of the disbursements, ( including commissions of administrators and amounts distributed to the widow and four
heirs at law of J.M. Smith), was $4,031.49, leaving the aforesaid balance of $1,163.01 in the hands of the said surviving
~
administrator.
FIFTH.
· As to the claim of the ~idow, Hettie G. SmUh, in respect
to the above reported total fm,ds of $5,194.50, co1ning into
·
the hands of the J. llf. Smith A.dminist·rators.

·Of the above reported total disbursements · of $4,031.49
made by and credited to the administrators in their said set
tlements of record, the sum total of $7,782.14 was distributed

I
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to the widow and heirs, ( being $735.:20 to the widow and
$1,046.94 to the four heirs equally), and the sum total of
$1,212.07 was disbursed for debts, funeral expenses and costs
of administration; and the remaining $1,037.28 was paid out
by. the administrators on taxes (accruing subsequent to the
year 1929, in which J. M. Smith died) and on repairs and in-

surance upon the J. M. Smith residence property in Bluefield, Virginia.
It is claimed on behalf of the widow, Hettie G. Smith, that
as to the said disbursements of $1,037.28, for the said taxes,
repairs and insurance, the whole of the same is cbargr.able
against the distributive interests of the heirs at law, and
that the widow is entitled to her distrihutive interest of onethird in the said sum of $1,037.37, to be accounted for and
paid to her out of the aforesaid balance of $1,163.01 remaining in the hands of the surviving administrator as above shown
and reported.
page 254 ~
The law is that after payment of the funeral
expenses, charges of administration and debts of
the decedent, the widow is entitled to one-third of the surplus, (where the decedent left surviving issue of the marriage
or of a former marriag·e). (Section 5273 of the Code) ; and
until her dower is assigned, the widow is entitled to tl1e use
and enjoyment of the mansion house and curtilage without
charge for rent, repairs, taxes, or insurance. (Section 5124
of the Code.)
We find and report that the widow is entitled to a one-third
distributive interest in the said sum of $1,037.28, paid
out by the administrators as above stated upon said taxes,
repairs and insurance upon the J. M. Smith 1·esidence property in Bluefield, Virginia.
Therefore, we state and report the widow's distributive
interest in the above total funds of $5,194.50, coming into the
hands of the administrators as above stated, to be as follows:
Gross amount of said funds . . .................. $5,194.50
Less disbursed on debts, funeral expenses and cost
of administration ............................. 1,212.07
Balance, in which widow is entitled to one-third part 3,982.43
·widow's one-tllird part of same ................ $1,327.48
-On which she has been paid by the administrators, as
above stated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 735.20
Balance o-wing to the widow on same . . . ........... $ 592.28
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And said balance of $592-.28 should be ordered by the Court
to be paid unto the said widow, Hettie G. Smith, by the surviving administrator out of the above reported sum of
$1,163.01, in his . hands subject to the Court's directions in
this cause; and the remaining $570.73 of the said sum of
$1,163.01 in the hands of said administrator is distributable
under the ·Court's directions in this ca.use by the surviving administrator unto the J. M. Smith four heirs at law, equally
between them.
page 255 ~ ,Notice of the filing of this report of the Commissioner; as directed by the statute, has been
duly given by the Commissioner to the respective attorneys
for all the parties to the ·cause.
Given under my hand, this July 27, 1939.

A. S. HIGGINBOTHAM,
- Commissioner in Chancery.
Costs of this Report:
Clinch Valley News . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(for publishing Comr. 's Notice)
Mrs. Julia Mundy Graham, stenographer..........
.(for work on the depositions)
Peery B. Barnett, stenographer .......... ·........
(for work on depositions, and on this Report, including making 5 copies for the attorneys)
A. S. Higginbotham, Comr. in Chancery, fee ......

$21.60

94.50
18.00
320.00

Total . . .......................... $454.10

A. S. H. Comr.
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Hettie G. Smith, Complainant,

'V.

"'\"V. R. Graham and R. K. Crockett, Administrators of J. M.

Smith, Deceased, and others, Defendants.

EXCEPTIONS TO COMMISSIONER'S REPORT.
:E~xceptions of the Complainant, Hettie G. Smith, to the
report of A. S. Higginbotham, Commissioner in Chancery,
filed in this cause July 27, 1939.
1
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The Complainant, Hettie G. Smith, by her counsel excepts
to the report of A. S. Higginbotham, Commissioner in Chan~
cery, filed in this cause on the 27th day of July, 1939, and
states her said exceptions to be as follows:
Fl.RST: The complaiuant excepts to said report insofar
as the said Commissioner in Chancery reports that the Defendant, Pocahontas Fuel Company, is entitled to take credit
for and retain from tho funds owing to the Lessors as of
June 15,.1936, representing payment for the coal in the Pocahontas Number Three and Upper Smith seams, the sum of
$114,216.30, the amount of minimum royalties paid as of June
·15, 1936, by said Company to the Lessors under the contract
of lease of June 15, 1906, said :finding by the Commissioner
not being sustained by the law and the ·evidence but being
directly contrary to the law and the evidence and the specifie
terms and conditions of the said contract of lease.
(a) Because under the terms of the contract of June 15,
1906, there is but one provision for the reimbursement of the
Lessee, Pocahontas Fuel Company, for minimum
page 257 ~ royalties paid, and that was by the mining· of a
sufficient amount of coal to pay said royalties,
and the record in this cause shows that no coal was so mined
during the thirty-year period within which the Defendant Lessee, Pocahontas Fuel Company, was either to mine or to pay
for all the coal in the Pocahontas Number Three and the
Upper Smith seams;
(b) Because if it should be established that the provision
of the said contract for reimbursement by the mining of coal
should extend beyond ,June 15, 1936, (the expiration of t.he
thirty-year period) and to the termination of the one hundred years, then the record shows that there are one or more
veins or seams of coal in and on the tract of land covered bv
the contract, other than the Po~ahontas Number Three and
the Upper Smith seams, over three and one-half (31h) feet
in thickness (which additional seams the Lessee, Pocahontas
Fuel Company, bound itself to mine under the terms and
conditions of said contract) not yet mined or paid for, which
seams w·ill produce more than a sufficient amount of coal
at the royalty rate of ten cents (10c) per ton ·to reimburse
the said Pocahontas Fuel Company for all of the said minimum i~oyalties so paid to the Lessors during the thirty-year
,period, and the said Pocahontas Fuel Company should not
be allowed reimbursement for minimum royalties so paid in

H. G. Smith, et al., v. Pocahontas Fuel Co.

275

any other manner than by mining coal as contemplated by
the contract, because the record shows that there yet remains
underlying the 335-acre tract coal in veins of three and onehalf ( 31/:!) feet in thickness and over., other than the Pocahontas Number Three and Upper Smith seams, more than sufficient, if and when mined, at said royalty of ten
page 258 }- cents (10c) per ton, to yield the sum of $114,216.30,
tbe total of minimum royalties paid to June 15,
1936, and which seams of coal the Defendant Pocahontas Fuel
Company is obligated to mine during the remaining term of
the confract, under the terms and conditions thereof.
SECOND: Said report is excepted to by the Complainant
insofar as the Conunissioner in Chancery allows a fee or. only
$500.00 to the Complainant's attorneys:
(a) Because even if restricted and confined to services for
the preparation of '' the Bill of Complaint and the Amended
Bills and Bills of Revivor, and maturing the suit as to all the
parties defendant", the said Commissioner failed to allow a
reasonable and adequate fee for such seryices considering
the amount involved in the cause, the importance of tbe issues, and the result of the litigation.
(b) Because the Commissioner fails to report the ~llowance
of a reasonable fee for legal services ( other than those mentioned, and for which a fee of $500.00 was allowed by the report) actually rendered to the Defendant. Lessors in the
prosecution of said suit, which services the record shows were
intricate, difficult, and extensive, and which resulted in the
recovery from the Defendant, Pocahontas Fuel Company, of
large sums of money-by which all of the Lessors were equally
benefitted-that could not have been recovered except through
the processes of said suit, and on account of which sm-vices
and recoveries the Complainant's counsel sugg·ested the modest allo,vance of five per cent (5%) of said recoveries.
(c) Because the record of this cause clearly shows that
there was no conflict of interest or antagonistic
page 259 ~ claims a.rising in said suit as between the Complainant and all of the Lessor Defendants as to
issues between the Complainant and Lessor Defendants on
the one hand, and the Pocahontas Fuel Company on the other,
the recoveries in this cause being sought from the said Pocahontas Fuel Company.
THIR.D : And as to the exceptions above stated, for other
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reasons apparent from the face of the said report aud the record in this cause.
·
•

l

EDMU.ND D. CAMPBELL,
SEXTON & SEXTON,
By T. L. SEXTONT
Counsel for the Complainant.

page 260 ~

Circuit Court of the Comity of Tazewell on Saturday, the 5th day of August, in the year of our
Lord, one thousand nine hundred and thirty-nine.
· Present: The Honorable A. C. Buchanan, J'udge.
Hettie G. S~ith. Complainant

v.
W.R. Graham and R. K. Crockett, Administrators of J. :htL
Smith, Deceased, et al., Defendants

·

DECREE.
The Complai.nant, Hettie G. Smitl1, by her attorneys, on
this the 5th day of August, 1939, tendered to the Court her
exceptions, in writing, to the report of A. S. Higginbotham,
Commissioner in Chancery, filed in this cause on the 27th
day of July, 1939, and prayed the \Court for leave to .file the
same, which leave is granted and said e:xeeptions are accordingly filed.
Endorsement on back of decree~
Enter this decree this 5th day of August, 1939.

.A.. C. B.
Judge.
page 261 ~

EXCEPTIONS TO COMMISSIONER'S RE-

PORT.
Hettie G. Smith, Complainant,

v.
W. R. Graham and R. K. C'rocket.t. Administrators of J. M.
Smith, deceased, and others, Defendants.
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EXCEPTIO:N"S OF ALL OF THE LESSOR DEFENDANTS
EXCEPT JOHN M. SMITH'S .HEIRS TO THE REPORT OF A. S. HIGGINBOTHAM, COMMISSIONER,
FILED IN THIS CAUSE ON JULY 27, 19H9.
All of t.he lessor defendants ( except ,John M. Smith's heirs,
who are filing other exceptions), by their counsel, except to
the said report, for the following reasons:
FIRST: These defendants except to the said report in
so far ·as the said commissioner in chancery reports th:
the defendant, Pocahontas Fuel Company, Incorporated, is
entitled to have and take credit for the minimum royalty. payments in the sum of $114,216.30, as of June 15, 1936, for the
following reasons:
( a Y Because such finding· of the said commissioner in chancery is contrary to the evidence, is contrary to the law, .and
is contrary to the deci!:don of the Circuit Court of Tazewell County, Virginia, in the Frazier c.ase ; to the decisions
of the Supreme Court. of Appeals of Virginia, and to the decisions of various other courts of last resort, and is not supported either in law or in evidence or in fact; and,
(b) Because under the terms of the lea.se contract dated
June 15, 1936, the lessee could only, by the actual mining of
coal under the contract, recoup the minimum royalties paid,
and since it elected not to mine the coal in accordance with
the terms of tho c.ontract, such right of reeoupment did not accrue to it, and it, therefore, has no right to take any credit
on account of the said minimum royalty payments; and,
( c) These defendants except to the calculation
pa~;e 262 } as mnde by the said commissioner in chancery on
pa.g-e 7 of his report, in that the same is not accurate and is in error..
SECOND: These defendants except to that part of the
said report whereby the said commissioner in chancerv finds
that counsel for the complainant are entitled to the sum of
•Wive Hundred DollarR ($!500.00) as a fee to be allowed and
paid by the heirs at law of .John M. Smith and by the otqer
lessor defendants, for the reason that under the Jaw complainants' counsel are not entitled thereto, in that the complainants' counsel performed no services which were for the
benefit of the lessor defendants. and in fact the bill of com.plaint as prepared by her attorneys was contrary to the interests of the lessor defendants and for the further reason
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that the lessor defendants have been actively represented by
their own counsel in this entire litigation, and the interests
and contentions of the complainants have been adverse to
those of the lessor defendants.
Respectfully submitted,
CROCKETT & GILLESPIE,
Attomeys for John H. Smith, Charles W.
Smith, Mrs. Louise O'Dell, Mrs. Rebecca Freeman-Sims, Mrs. Gray Tartet·
Hurt, Mrs. Aileene Sanders Worrell,
I. M. SRnderR, Sallie M. Sanders. Walter M. Sanders, Charles R. Sanders, and
any and all other lessor defendants, ex·
cept .J olm l\L Smith's heirs.
page 263
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EXiOEPTIONS TO COMMISSIONER'S REPORT.

Hettie G. Smith, Complainant.
1).

W. R Graham and R. K. Crockett, Administrators of tl. M.
Smith, deceased, and others, Defendants.
EXCEPTIONS OF R. K. CROCKETT, SURVIVING AD1\HNISTRATOR OF .JOHN M. SMITH, DECEASED,
AND OF .TOHN M. SMITH'S HEIRS. TO THJi] REPORT OF A. S. HIGGINBOTH.AM, 001\IMISSIONER,
FILED IN THIS rA1TSE ON .JULY 27, 1939.
Theso defendants, hy their counsel, except to the said report for the following reasons=

-FIRST: Thr.Re defendant:;; except to the said report in so
far as the said commissioner in cl1anc.ery reports that the
defendants, Pocahontas Fuel Company, Incorporated, is entitled to l1ave and take credit for the minimum royalty payments in the sum of $114,216.30, as of .Tune 15, 1936, for the
f ollowi n~ reasons :
(a) Because such finding· of the said commissioner in chancery ii:; contrary to the evidence, is contrarv to the law, and
is cont.rarv to the decision of the Circuit Court of Taze-

well Oount.v. Virginia, in the Frazier ease; to the decisions
of the 8npreme Court of Appeals; of Virginia, and to the de-
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cisions of various other courts of last resort, and is not supported either in law or in evidence or in fact; anq,
(b) Because, under the terms of the lease contract dated
.Tune 15, 1936, the lessee could only, by the actual mining of
coal under the contract, recoup the minimum royalties paid,
and Rince it elected not to mine the coal in accordance with
the terms of the contract, such rig·ht of recoupment did not
accrue to it, and it, therefore, has no right to take any credit
on ac,count of the said minimum royalty payments; and,
(c) These defendants except to the calculation as made by
the said commissioner in chancery on page 7 of this report,
iu that the same is not accurate and is in error.
page 264 }

SECOND: These defendants exeept to that
part of the said report whereby said commissioner
decides that Pocahontas Fuel Company Incorporated, has the
right, under the lease contract of March 23, 1918, to withhold
the payment of minimum royalties accruing on tbe John M.
Smith one-half interest in the 38.40.acre tract, and to apply
tbe same as a credit upon the sum of $4,050.37, which it had
paid prior to the time of the institution of the Dillon suit,
as royalties under the said contract, as being contra.ry to
the law.
THIRD: These defendants except to that part of the said
report whereby the said commissioner in ehancery finds that
counsel for the complahlant are entitled to the sum of Five
Hundred Dollars ($500.00) as a fee to be allowed and paid
bv tl1e heirs at law of John M. Smith and bv the other lessor
defendants, for the reason that under the law complainants'
counsel are not entitled thereto, in that the complainants'
counsel performed no services which were for the benefit of
the lessor defendants, and in fact the bill of complaint as prepared by her attorneys was contrary to the interests of the
lessor defendants and for the further reason that the lessor
defendants have been MtiYely repi;esented by their own counsel in this entire liforfltion. and tl1e interests and contentions
of the complainanti;. have been nclverse to those of the lessor
defendants.
FOURTH: ThesCl defendants except to that part of the
said report whereby the Raid commissioner finds that the
sum of $592.28 is dne to be paid to the widow of .John M.
Smith by his survivin~ administrator, and wherein he does
not charg·e tl1e said widow with the rents which have accrued
to her on t.he .Tohn M. Smith reRidence since December 23,
1.936, being· the date tliat the Circuit ,Court of Tazewell County
assigned dower to the said widow in the sum of Seventeen
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Thousand Three Hundred and Thirty-Three Dollars and Two
Cents ($17,333.02).
page 265 ~

Respectfully submitted,

T. C. BOWEN,
Attorney for R. K. Crockett, surviving administrator of John M. Smith, and for
,John l\I. Smith's heirs.
and
CROCKETT & GILLESPIE,
Attorney for .John M. Smith's heirs.
page 266} In the ·Circuit Court of Tazewell County, Virginia:
Hettie G. Smith, Complainant,
1).

W. R. Graham and R. K. Crockett, Administrators of John
1YI. Smith~ deceasect and others, Defendants.

EXCEPTIONS OF POCAHONTAS FUEL COMPANY, INCOR,PORATED, ONE OF THE DEFEND.A:NTS, TO
THE REPORT OF. A. S. HIGGINBOTHAMt InLED
HEREIN ON .TULY 27, 1939.
This defendant., by its counsel, excepts to said report of
Commissioner Hig-gfobotham in the particulars, to the extent
and for the reasons here set out, as follows:
FIRST: This defendant excepts to the act.ion of the said
Commissioner in disallowing as a set-off against the amount
he found due from this defendant to the estate of said ,T. M.
Smith, deceased, under deed of lease of J nne ·rn, 1906, the
sum of $7,383.57, as of June 15, 1939, being the amount, principal and interest, of royalties paid under a deed of lease dated
March 23, 1918, from sa.icl J. M. Smith to the predecessor in
title of this defendant, on one-half of the 70.06 tract of land
thereby leaRed a.nd lost in tlle suit of Dillion v. Pocahontas
Fuel Company, Incorporated, (l,nd .J. M. Smith, pending in
this Court.. as 8hown bv the record herein.
SECOND: ThiR defendant excepts to the action of said
Commissioner in disallowing- as a set-off against the amount
he found due from this dcfPndant to the estate of said l. l\f.
Smith, deceased. under said deed of Iea~e of lune 15, 1906,
the sum of $1,014.67, as of .June 15, 1936, being the amount of
taxes ($753.45) and interest thereon ($261.22) paid by this
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defendant on the said one-half of said 70.06-acre tract of land,
lost as aforesaid.
.
page 267 ~ THIRD : This defendant excepts to the action
of the said Commissioner in disallowing as a setoff ag·ainst the amount he found due from this defendant to the
estate of said John M. Smith, deceased, under said deed of
lease of June 15, 1906, the sum of $688.57, being the amount
expended by this defendant in said Dillion suit, in defense
of the Smith title to said one-half of said 70.06 acre tract of
land.
.
.
The Court having all the necessary parties before it, in
a suit, essentially a suit for accounting, with the facts undisputed, lms jurisdiction and it is its duty, to settle and determine all matters thus at issue between the parties, and the
Commissioner should have passed upon and allowed said setoffs.
·
See Sniith v. Smith's Administmtor, 92 Va. 696; Code Sec.
6084, annotations, citing Tron City Bank v. Issacsen, 158 Va.
506.
·
The latter case illustrates how far a Court of Chancery
may and should go when it has all the parties before it and
al1 the facts presented "to establish legal rights and administer leg·al remedies'', acting·, as the Court says, '' as a
substitute for a Court. of law, rather than as a Court of Chancery."
·
If the Court in the instant case, deemed it necessary, it
would direct. an h~Rue out of Chancery or transfer the ·claims
for set-offs to the law side of the Court ( Code Sec. 6084), ·but
to do so would serve only to impose upon the parties additional costs and waste of time, since the question in issue is
purely a question of law, to be determined by the Court,
whether it he the :Chancery Court or the Court of Law. Clearly,
it is submitted, the validity of these claims to setpage 268 ~ off may, and should be determined by the Court
in tllis cause. and the Commissioner erred in not
so holding.
Respectfully submitted.

POCAHONTAS FUEL COMP ANY,
INCORPORATED.
By GREEVER & GILLESPIE,
Its Counsel.
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To

~

Hettie, G. Smith v. John l\L Smith's Admini~thttdi·s, et al.

Com1sel :

On. the exceptions to the i·eport of ,Coriiinissioner Higg}hbotham which was filed on July 27, 1939, I have reached tlie~fo
conclusions:
i. The le~see is entitled to cr~dit for t}le niinimuin royalty
·payments of $1i4,216.30 of .Tune 15, 1936. .
· ...
The solution of this question is attended with difficulty, because. it is a situation which the lease does not in terms cover,
~~4 it i_~ n~cessary .to .asce_rtati1...f~om the lease. as whole the
Wte~tion of. the parties witµ .respec!. to whether the lessee
should or should not have tb1s credit.
The lease contract i~ p1~actically identical. with the lease
iii the Frazier case, but with one important difference. The
Fi·azi.er le~sc limited tl1e ri~·ht of the lessee to recoup _for
rpyalty paid in excess of coal mined to one yea.r next following·
the year in whieh tbe excess ,,,.as paid. It seemed fairlv clear
tj~~el~ the Frazier lo;-1Re. tlrnt the loss of the minimum 1:oyalt.y
p_a:yments where. nq coal was mined was a penalty for failure
to mine. Under the PxpreRs termR of that lease the lessee
i#i.i~t re~oup the next succeedi_ng year if i.t was ever to be reiinbursed. If it did not, its payment was lost, and there was
provhdon in the lease that could properly be construed
a_s µ~rmitting the lessee to take credit in paying for the coal
in the g-ronncl at a time when it could not have such credit
by mining· the coal in tl1e ground.
But a different arrangement was made in this Smith lease,
and that different a.rrang·ement seems to indicate a different
pul'po~e. Of tl1e Frazinr lease it was said: "The lessee was
ndt allowed to mine little or not at all for 5 years or 10 years
or· 20 years, and then~ when it suited~ to concentrate its mininQ: over a short period to produce a high tonpage 270 ~ nap;e, a.nd then to apply the previous payment to
discharge tl1e tonnage royalty.'' In the Smith

as

a

no

H. n. sinHh~ et ~1.; ~. Pdc~hoiitas

1Ni~1

~s3

do.

lease that vei'y thing is petmitted iind conha~~ed for. ~n t~~
Smith. leas~ the .lessee is bound to pay ·a certain minimµm
ea~l1 y~ar, but in any succeeding year; or in an~ s~cceeding
~-roup of year~; dow~ to the 30th year of the lease; 1t ~s aU:oweq
to recoup. It is ttue th~t in the Smith lease; as in tb,e Fraii~r
lease~ th~ language is. that the ~essec ".shall have the .Privi~
1ege d~!ing, any of th.e .next suoceeqing ye~rs of minin,q.; fr~e
from royalty~ a sufficient amount of coal over and above the
amount i·equired to y1e.ld the mininmri1 royalty for said ye~r,
at the rates specified above~ to reimburse it for deficiencv
in any preceding ye~.1~ or yeflrs. '' The lessors say this nieans
t~:i:t recoupmcnt cannot be had. unless it was gained l;>y ~in:ing. Wh~t wa~ said. with respect to a_rticle 1~ qf the Frazi~r
lease, on the claim that the lessee m11st pay for 100%_ of the
coal; may be said here: '' That article does say that the lessee
'coyenants and binds itself to either mine or pay for all c9;ll
in said ~ o. _R vein;' Ta;Irnn alone,. the literal m~aning- of that
is th;.i.t the lessee ~ovenants e~~her to mine all c.oal or to pay
for all coal. But this clause cannot be taken alone. It not
the ~h~le confr~ct; Th_e iiiearii~g of th~ -~on.tract. is to be
gained from a conside1·atio11 of all of its provisions.''
1n thi~ Smith lease it is entirely clear that if the lessee
had riiinec1 the cdal in tlie 30th. year of the lease, inste~d of
paying for it iii Jhe }~H y~~1; ~f_ the lease, it .c<;mld have had
credit {qr nll ,~h~. m,i;nimtn:n /otaJties prevfo.usly paid. It
could fiave .taken
the coal m the two seams and owed tlie
lessors therefor tHe difference hetweeii the number of tons
at tei1 cei1ts a to1i tlie totai of t:ti.c mhiimumroyalties paid

is

an

and

through the yea1:s.. ~f it pad dqne. that i~ would thereby have
. paid the,. Iess.9.r~ not- .Pr.ih f91· the coal, but foi·

pap;e 271 ~ all t.4~ other rights granted by the contr~ct,-.the
surface; the timber, the haul3A'e rights, the. rig·ht
to 11Re .the pre:inises for the i-iext_ 70 years,. and the right to
inilje the <;>thei·. so_anis. of co;~l oi1 the property at. th~ toim~ge
royalty. It ,\rould tlnis seem clear that t.h~se mini;mum royal-·
not deemerl to be consideration .for ariv of these
additiona.i tights a~d J)l'ivileg·es,. but were deemed "'to be part
pay:rilent_ for the co~l, l~ecans~ by the contract if the coal had
been taken out. payment for the coal ,vo1ild have been all the
pavnient require~. for
these additioi1al rights.
The Frazier lease c.ontemplateQ that the. lessee would l<>se
the minimi1m royalties if it did not mine diligently, b~cam~e .it
waR g·iven only one year in which to recoup. The minimu:in
Y-OYalties bere \V·ei·c not to be forfeited for lack of diligent
minin.g, bec!lu~e the
sa~d the lesse~ mi,ght piake. ~t ~})
any fame w1tlnn the flnrty years. There 1s no penalty m the

ties were

all

]e~soi·s.
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Smith lease for failure to mine diligently, and no absolute
contract on the part of the lessee that it would do so. .Article
4 provides that the lessee shall mine the coal to the greatest
possible extent, but conditioned upon the demand for coal,
the supply of railroad cars, and the condition of its other
mining operations. .Article 2 provides that the lessee is not
required to do any mining until the railroad has been built.
_ Any obligation to mine has also been qualified by the fact that
in the absence of a railroad the lessee could not, as shown by
its evidence, have mined this property without detriment to
its other mining operations. It evidently assumed that it
was not obligated to mine under the lease under the circumstances as they were, and apparently the lessors took the same
view, as it is not shown they questioned the course of the
lessee during the 30 years. vVl.ien the end of the five year period for the construction of the railroad had come, and no railroad had her.n built, and none was in prospect, neither side
exercised its privilege of cancellation under arpage 272 ~ ticle 2 of the lease, and it is reasonable to presume
that both were satisffod to continue the situation
as it had been, that is, the lessee would pay the minimum
royalty in fulfillment of its obligation under the lease, and
the lessors would receive these payments and at the end of
the thirty -years receive full payment for their coal.
Tlrn provision in the lease to take care of- the situation at
the end of the thirty years, with respect to the coal that
was then in the ground, is found in ,article 12 of the lease.
In that clause the lessee agrees to either mine or pay for all
the coal in said two seams, within the period of thirty years
from .June 15, 1906, at the rate of ten cents a long ton. There
is not.bing in the language used to indicate that the time limit
of thirty years does not apply as well to paying· as to mining.
The lessee could P-itl1er mine the coal within thirty years or
pay for it within thirty years, and wheth~r it mined or whether
it paid, the rate in ,both cases was the same, ten cents a ton.
If the lessee mined the coal within thirty years, there is 110
doubt that what it would have to pay under the lease was ten
cents a ton for the coal mined, and it. could apply the Ipinimum royalty payments as a credit regardless of when the
coal was mined within the thirty years. The lessee would then
owe $330,000 for the 3,300,000 tons of coal in the two seams,
less what it had already paid. It convenanted that it would
either mine tl1e coal or pay for the coal within thirty years.
When it had the full right to credit for the minimum royalties
paid when it mined. it seems lodcal to conclude it. was intended it sl1ould have the same credit. when it paid instead
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of mining, under its covenant '' to either mine or pay'' for
the coal in thirty years. To give the lessee credit for the
minimum royalties paid on its exercising its option to pay,
instead of to mine, puts the lessors in the same position t11ey
would have occupied if the lessee had exercised the option
to mine. It gives the lessors ten cents a ton for their coal,
which the contract makes plain is what they meant
page 273 ~ to have, and all tbey meant to charge for all the
rights gTanted by the contract, certainly if the
lessee had mined. It would seem that when the lessee is given
the option either to mine or to pay, it should not be pena1ized
for exercising one option and not the other, when both are
given in the same language. It could have the credit by mining within the thirty years. Clause 12 gives it the right to
either mine or pay. The rig·ht to have credit on paying should
not be denied unless it is clear that i8 what the parties contracted for. It is certainly more equitable under the contract
and under the facts to allow the credit. During the 30 years
the lessee paid $114,216.30 of minimum royalties. If it mined
the coal within thirty years, then this $114,216.30 was to be
treated as royalties advanced on the coal in the seams at the
rate of 10 cei1t.s a ton. It would be harsh to say, in the absence of a provision in the contract requiring it to be said, that
, when the lessee pays for the coal within the thirty years, instead of mining· it, it shall not have this credit, and tha.t the
lessors shall profit to that extent because the lessor chose one
of its options, and not the other, althoug·h it appears from the
lease as a whole thnt it was not a matter of much concern
to the lesRorH which option the lessee chose.
2. The lcHsee is uot entitled to set off ag·ainst the amount
due the Smith estate under the 1'906 lease the royalties paid
.T. M. Smith under the 1918 lease on the half interest in the
70.06 ncres loRt in the Dillion suit. nor the taxes and costs
and P.xpem;es aRsertcd as a credit on acc.ount of that loss.
These set-offs must be based on a breach of the covenants in
the 1918 lease to warrant generally, right to lease and fnrth~r
assurances. As tlie Commissionm· held, these are claims that
sound in damages, are cop:nizable at la:w, and even if the
. claims were being· asserted at law, they are not
page 274 ~ proYed to be items for which recovery may b~
bad for breach of warrantv.
No good reason is advanced, and none' is perceived, against
the holding of the Commissioner that the lessee is entitled
to withhold further payment of minimum royalties on the
Smith interest in the 38.40 acre tract under the lease of 1918,
until the amount paid as minimum royalties on the intereRt
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in the 70.06 acre tract that was lost has been absorbed. This
is in itself an additional reason against allowing the amount
of those royalties as a credit against the balance due under
the l 906 lease.

*
The refore, the exceptions to the report of the Commissioner
1,1re overruled, except the exception to the allowance of $500.00
attorney's fee to complainant's counsel, which is sustained.
A. C. BUCHANAN,
,Judge.
Tazewell, Va .• November 29. 1939.
page 275 ~

Circuit Court of the Countv of Tazewell on
Thursday, the 28th day of December, in the year
of our Lord, on~ thousand nine hundred and thirty-nine.
Present: The Honorable A. C. Buchanan, Judge.

Hettie G. Smith, 1ft-0mpainaut,"
'I].

~John M. Smit]1 's Administrators, et al., Defendants.
DECREE.
This cause came on again to be heard this the 28th day of
December, 1939, upon the papers formerly read in the cause,
upon the report of Commissioner A. S. Higginbot~am filed
on July 27, 1939, and the depositions and exhibits returned
and filed therewith, duly certified by the Commissioner, upon
the exceptions to said Commissioner's report by Hettie G.
.Smith, the complainant., upon the exceptions to said report
by all of the lessor defendants except John :M. Smith's heirs,
µpon the exceptions to said report of John l\L Smith's heirs,
and upon thP. exceptions to said report by Pocahontas Fuel
Company Incorporated, and was argued by Counsel.
On consideration whereof, the Court having taken time to
consider said report and exceptions thereto, it is adjudged,
ordered and decreed, for the reasons set out in the written
opinion by the Court, filed in this proceeding and hereby
made a part of tl1e record, that. all of said· exceptions to said
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Commissioner's report are overruled., except the exception
to the report of the Commissioner allowing $500.00 attorney's
fee to complainant's counsel, which latter exception is sustained; and it is further adjudged, ordered and decreed, that
said Commissioner's report, with the exception aforesaid, be,
and is hereby, confirmed.
In accordance with said Commissioner's report, it is further adjudg·ed, ordered and decreed, that the total original
obligation of the defendant, Pocahontas Fuel Company lnco1·porated, lessee to the lessors under "Exhibit First Lease
Contract'' filed with the bill, dated June 18, 1906, for the
stipulated tonnag·e of 3,300,000 gross tons of coal,
page 276 ~ as the total tonnage to be paid for in any event,
in the Pocahontas No. 3 and the Upper Smith
seams on the leased premises, at the rate of ten cents royalty
per gross ton, amounted to the sum of $330,000.00, on which
amount the defendant lessee, Pocahontas Fuel Company, Incorporated, is entitled to a credit of $114,216.30 as of June
15, 1936, being minimum royalties paid by it to said lessors
during the thirty-year period between June 15, 1906, and
.Tune 15, 1936, and is entitled to a further credit for money
paid by it into court during the pendency of this suit, namely,
on October 5, 1936, in the sum of $156,492.59, less $571.38 deducted for interest on minimum royalty payments withheld
from· the J. M. Smith estate, but due during said thirty-year
period, leaving a balance due as of .June 15, 1936, of $59,862.49.
It is further adjudged, ordered and decreed, that in accord..
ance with said .Commissioner's report, the fallowing state..
merit of the total amount due from said lessee to said lessors
uncier said lease contract of June 15, 1906, of the credits allowed thereon, a.nd of the distribution to be made of the un.
paid balance, is made a part of this decree:
(A) BALANCE OWING TO THE J.M. SMITHE.STATE
BY SAID LE,SSEE, AS OF JUNE 15, 1936.
To J. M. Smith's l/3rd part of said $330,000.00 $:Ll0,000.00
By minimum royalties paid on said 1/3rd part,
34,61.6.59
By amount paid into Court by lessee on aecount
of the same.
50,491.52

Tota 1 paid on Rame.
Ba lance owing· on same, as of J u11e 15, M)36,

$ 85,108.11.
24,891.89

$110,000.00
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( Said balance of $24,891.89 bears interest from
· .Tune 15, 1936, until paid).
page 277 ~ (B) BALANCE OWING AS OF ,JUNE 15, 1936,

BY SAID LESSEE TO THE OTHER
LESSOR PARTIES.
To their 2/3rds part of said $330,000.00,

$220,000.00
79,5'99.71

By minimum royalties paid on the same,
By amount paid into Court by lessee on account
of the same,

105,429.6H

Total paid on same,
Balance owing on the same as of J u,ne 15, 1936,

$185,029.40
34,970.60
$220,000.00

(Said balance of $34,970.60 bears interest from
.Tune 16, 1936, until })aid).
Provided, however. the complainant an/or the parties defendants in this cause_. except Pocahontas Fuel Company Incorporated, are not hereby precluded, and shall not be precluded. by a.ccepting the said funds, from claiming- and asserting, by appeal herein, that the said sum of $24,891.89,.
-with interest thereon from Jnne 15, 1936, and the said sum
of $34,970.60, with interest thereon from ,June 15, 1'936, ar~
not all that Pocahontas Fuel Company Incorporated owes
them under said lease contract.
- ··
It is further adjudged, ordered and decreed, that the said
sum of $24,891.89, dne to the estate of J. M. Smith, and the
said sum of $34,970.60 due to the other lessor parties in said
lease contract, shall bear interest from June l 5, 1936, until
paid.
It is further adjudged, ordered and decreed, in accordance
with said {~ommissioner 's report, that the lessee defendant,
Pocahontas Fuel Company, Incorporated, is entitled to withhold further payment of minimum royalties on the Smith interest in tl1e 38.40-acre tract under the lease contract of 1\Iarch
23, 1918, which lease contract is a part of the record herein,.
until the amount paid as minimum royalties on the one-half interest claimed by the Smiths, lessors in said lease contract, in
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the 70.06-acre tract described in the said lease conpage 278 ~ tract, has been absorbed, the claimed Smith interest in said 70.06-acre tract having been lost by
said Smiths in the suit of Rebecca W. Dillion, et al., v. Pocahontas Fu,el Cornpany, et al., now pending· in this court, whic.h
said minimum royalty payments to be so absorbed amount,
as shown by the record herein, to the sum of $4,050.B7, and
no such minimum royal ties have been paid on said 38.40-acre
tract since April 1, 1927.
It is further adjudged, ordered, and decreed that, for reasons stated in the written opinion of the Court, dated Oct. 13,
1937, filed herein and hereby made a part of the record in
this cause, the lessee clefenclnnt, Pocahontas Fuel Company
Incorporated, under said lease contract of June 15, 1906, is not
required now to pay for any coal other than that in the
Pocahontas No. 3 and Upper Smith seams.
The death of J. H. Smith, one of the les.sor defendants,
was sug·gested to the Court, and it was shown to the Court
that Joseph S. Gillespie has qualified as Administrator of
the estate of said J. H. Smith, in Virginia, and said tToseph
S. Gillespie, Administrator of said tT. H. Smith, in Virginia,
thereupon entered his appearance as a defendant in this
cause.
Upon motion of Pocahontas Fuel Company Incorpomted by
Counsel, it is further adjudg·ed, orpered and decreed that _it
be, and is hereby, permitted to pay into this court, to the
Clerk thereof, the said sum of $24,891.89, due to the estate
of ,J. M. Smith, deceased, and said sum of $34,970.60, due
to the other lessor parties in said lease contract, or the personal representatives of such as may be dead, together with
interest thereon from .Tune 15, 1936, until paid.
And this cause is continued.
page 279 ~ Hettie G. Smith, Coniplainants,

v.
John M. Smith's Administrators, et al., Defendants.

DEtCR.EE.
This cause came on again to be heard upon this the 2nd
day of February, 1940, upon the papers formerly read therein
and on motion of Pocahontas Fuel Company Incorporated,
it appears to the court that said Pocahontas Fuel Company
Incorporated bas heretofore~ to-wit, on the 29th day of De-
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cembel', 1939, and pursuant to decree entered in this cause
on the 28th day of December, 1939, paid into the registry of
this court the sum of $72,573.33, of which $30,177.27 is for
the benefit of the widow and estate of John M. Smith, deceased,
and of which $21,198.03 is for the benefit of the heirs at law
of J. C. Smith and Amanda Smith, and the residue of which,
$21,198.03, is for the benefit of the other lessor defendants.
And tllis cause is continued.
pag·e 280 ~

We the undersigned, Counsel for the parties
opposite as hereinafter denoted in the chancery
cause pending in the Circuit Court of Tazewell County, Virginia, wherein Hettie G. Smith is the complainant, and the
executors of .T. M. Smith and others are the defendants, d.o
agree that the record hereto attached is, and shall be considered as .the record made in the Circuit Court of Tazewell
County, Virginia, for the purpose of an appeal by Mrs. Hettie
G. Smith, W. R. Giraham, Jr., and others, from the decree
entered in the said cause on the 28th day of December, 1939,
and we do further ag-ree that the foreg·oing parts of the record in the F;8id case, are such parts thereof as we think will
enable the appellate court to properly decide the issues presented by the petition for appeal.
Given under our hands, this -the 21st day of February, ~940.
SEXTON & SEXTON, and
EDMUND D. CA!lPBELL,
Attorneys for J\ilrR. Hettie G. Smith.
T. C. BOWEN,
Attorney for R. K. Crockett, surviving
administrator of John M. Smith and
for John M. Smith's heirs.
CROCKETT & GILLESPIE,
Attorneys for Charles W. Smith. Mrs.
Louise O'Dell, Mrs. Rebecca F1·eeman-Simms, Mrs. Gray Tarter Hurt,
Mrs. Aileenc SandPrs Worrell, I. M.
.Sanders, Sallie M. Sanders, Walter
M. Sanders and Charles R. Sanders,
and J. Henrv Smith's administrator.
GREEVER & GILLESPIE,
Attornevs for Pocahontas Fuel Company Incorporated.
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Virginia:

In the Circuit Court of Tazewell County.
I, A. C. Buchanan, Judge of the aforesaid court, do hereby
approve the record hereinbefore attached an_d agreed to by
counsel for the parties in the case pending in the Circuit
Court of Tazewell County, Virginia, under the short ~tyle
of Hettie G. Smith, complainant, v. W. R. Graham, Executor,
and others, defendants, as being· such parts of the record of
so much of the said case wherein the decree c.omplained of is,
as will enable the appellate court, or the Justice thereof in
vacation, to whom the petition is to be presented, to decide
on such petition, and to enable the appellate court, if the
petition be granted, properly to decide the questions that may
arise before it.
Given under my hand, this the 9th day of April, 1940.

A. C. BUCHANAN, Judge.
Virginia:
In the C~erk '~ Office of the Circuit Court of Tazewell c,mnty:

I, H. E•lmer Kiser, Clerk of the Circuit Court of Tazewell
•County, Virginia, do certify that the foreg·oing is a true transcript of the record of so much of the chancery cause pending in the Circuit Court of 'Tazewell County,- Virginia, of
Hettie G. Smith, complainant, v. W. R. Graham, Executor,
and others, defendants, wherein the decree complained of is,
as will enable the appellate court, or Judge thereof in vacation, to whom the petition for appeal is presented, properly
to decide on such petition for appeal and enable the appellate
court, if the petition be gTanted, properly to decide the questions that mav arise before it.
I further certify that the following original exhibits a.re
certified to the Clerk of the Supreme Court of Appeals of Virginia:
(l) Exhibit map filed with the deposition of W. A. Bishop;
(2) Exhibit map filed with the depositions of W. A. Bishop.;
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(3) Exhibit map filed with pamphlet relative to the ''clrainage tunnel''.
0

•

I further certify ·that notice of the copying and making of
this record was duly given as required by law to counsel for
Pocahontas Fuel Company Incorporated.
Given under my hand, this the 9th"day of April, 1940.
H. ELMER KISER,
Clerk of the Circuit Court of Tazf~well Count.y. Virginia.
A Copy-Teste :

M. R vVATTS, C. .C.
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