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NOTICE TO COUNSEL 
This case probably will be called at the session of court to 

be held i11.h 1950 
You will be advised later more definitely as to the date. 
Print names of counsel on front cover of briefs. 

M. B. WATTS, Clerk. 
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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 3682 

W ASHINGTO~ AND OLD DOMINION RAILROAD, 
a Virginia Corporation, Plaintiff in Error, 

versus 

CITY OF ALEXAN:PRIA, VIRGINIA, 
Defendant in Error. 

PETITION FOR WRIT OF ERROR. 

To the Honorable, the Justices of the Supreme Court of Appeals 
of the State of Virginia: 

Your petitioner, Washington and Old Dominion Railroad, p, 
corporation, respectfully represents that its is aggrieved by a 
final judgment entered August 3, 1949, by the Corporation Court 
of the City of Alexandria, Virginia, whereby petitioner was con­
victed of erecting a coal trestle on its right of way in violation 
of the zoning ordinance of the City of Alexandria, namely, section 
4, sub-section (B),. chapter 28, of the Code of the City of Alex­
andria, Virginia, as amended by ordinance No. 463, of said city. 
This judgment was rendered on a jury verdict which found the 
petitioner and its co-defendant, Arthur F. Campbell, guilty of 
violating said ordinance and fixed their punishment by a fine 
of $10.00 against each defendant. The co-defendant, Arthur F. 

Campbell, has not appealed from this judgment. Petitioner 
2 * presents herewith a *transcript of the record in said action 

and prays that a writ of error may be allowed and that said 
judgment may be reversed. Three photographs introduced into 
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evidence by petitioner are not included among the exhibits, since 
the trial court excluded all photographs (Tr., p. 131) and allowed 
the jury to have a view. The .petitioner will be hereinafter re­
f erred to as the defendant railroad. 

ASSIGNMENT OF ERRORS. 

1. The trial court erred in overruling the defendant railroad's 
motion to quash the criminal warrant on the ground that the de­
fendant railroad is a public service corporation and that, accord­
ingly, the city of Alexandria lacked the authority to zone the 
defendant railroad's right of way so as to interfere with its charter 
obligations as a public carrier of passengers and freight. 

2. The trial court erred in the admission of testimony by Harry 
F. Miller that the "zoning classification" of land embraced in 
the ·right of way of the defendant railroad had not been changed 
since the preparation of the revised zoning map because the ques­
tion and an_swer assumed that the city had proved, as a matter 
of law, that the right of way of the defendant railroad had, in 
fact, been originally zoned to "A" Residential. 

3. The trial court erred in granting instructions 1, 2, and 3 
tendered by the city of Alexandria, since, in so granting said 
instructions, the court held, as a matter of law, that the city of 

"-Alexan · · ed the right of -
3* endant *railroad to "A" Resi en ia zone. 

4. The trial court erred in overruling the defendant rail­
road's motJou to set. aside the verdict and enter final judgment 
or the defendant railroad since the city failed, .as a matter of 
aw, to prove that the right of wa of he defendant railroad was 
zone o es · 

~ oints Involved. 

1. Does the authority of the city of Alexandria to enact zoning 
legislation enable it to zone the defendant railroad's right of way 
so as to interfere with.the performance of the defendant's charter 
obligations as a public carrier'? 

2. The revised zoning map of the city of Alexandria (Exhibit 
1-c), which is the sole means of determining whether the right of 
way of defendant railroad is zoned "A" Residential is susceptible 
of two equally justified interpretations: either, that said right of 
way is not zoned in any classification; or, that said right of way 
is zoned "A" Residential. Is such a penal ordinance sufficiently 
definite as to be capable of valid enforcem.ent against the de­
fendant railroad? 

3. Where one of two equally justified interpretations will 
bring the zoning ordinance into conflict with the authority which 
the State Corporation Commission exercises over the defendant 
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railroad, and the other interpretation will not result in such a 
conflict, which interpretation will be favored by the court? 

STATEMENT OF THE FACTS. 

4* *The criminal warrant (Tr., p. 176)* charged: 

"* · * * that Washington and Old Dominion Railroad be­
tween 30th day of June and 2nd day of July, 1948, at said city, 
did unlawfully erect a structure in an A-residence zone, to-wit, 
a coal trestle for operation and use of a fuel yard on the Wash­
ington and Old Dominion Railroad right of way near Randolph 
A venue in violation of Section 4, Subsection (B), chapter 28 of 
the Code of the City of Alexandria, as amended by Ord. No. 
463. * · * *" 

Section 4 of subsection (B), chapter 28 of the Code of the city 
of Alexandria is a part of the zoning ordinance of the city of 
Alexandria. Said Section 4, subsection (B) as amended by 
ordinance No. 463 ( exhibit 1-h pp 2-3) prou4aes, in prui,, as 

'follows: 

Section 3, Article II, of said zoning ordinance, as amended 
b( ordinance No. 463 (Exhibit 1-b, p. 1) provides as follows: 

\ ''Sec. 3. Location and Boundaries of Zones. The boundaries 
of said zones shall be as shown upon the revised map designated 
as "Second Revised Zoning Map," dated March, 1946, signed· 

Xby the Mayor of Alexandria, and the Clerk of the Council, on 
file in the office of the City .Engineer, which is hereby made a 

l\rl part of this chapter, and said revised map and all notations,., 
\II references, and other data shown thereon is by this reference .......__ 

made a part hereof to the same extent as if the information set 
forth on said map were fully described and incorporated herein.'' ( t 

The defendant railroad is a Virginia Corporation (Tr.' 
5* p. 140). *Since its incorporation in 1935 it has been en-

gaged in interstate and intrastate commerce (Tr., p. 140). 
The coal trestle, the erection of which constitutes the alleged 

*Page references follow paging of clerk of trial court as made at 
bottom of each page of transcript. 
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violation, is located at a point on the railroad right of way. call~; 
Alexandria Junction (Tr., p. 140). This is a regular unloadin 
station for coal shipments under tariffs on file ·with the Inter­
state Commerce Commission and the State Corporation Com-\ 
mission (Tr., p. 140), and the entire unloading facility is located · 
within the 100 ft. right of way of the railroad (Tr.J p. 29). Coal 
delivered at this facility by the railroad originated mostly in 
Pennsylvania or West Virginia (Tr., p. 28). 

The evidence showed that a wooden trestle and wooden coal 
bins had been located at that point on the railroad right of way 
since 1892 (Tr., p. 27), and used since that time; that it had first 
been used as a coaling station by the Southern Railroad, a prede­
cessor of the defendant (Tr., p. 28). The trestle handled coal 
which was shipped in inter$tate commerce (Tr., p. 28). The 
trestle and bins were subsequently leased to the Potomac Coal 
Company when the Company was owned by one Harding (Tr., 
p. 37). The property was being so used as a coal yard when the 
zoning ordinance· of the city of Alexandria was adopted. 

The Potomac Coal Company was later acquired by a partner­
ship of which Arthur F. Campbell was a member (Tr., p. 137); 
and Mr. Campbell leased the trestle, bins, and additional space 
for office and scales, from the railroad for ten years, with option 
to renew (Tr., pp. 25, 138). Mr. Campbell was also president of 
the Northern Virginia Construction Company (Tr., p. 132); 

and because of the bad state of repair of the trestle (Tr., p. 
6* 41) it was agreed between the railroad *and the Northern 

Virginia Construction Company (Tr., p. 132) that a portjon 
of the trestle would be replaced at cost by the Construction Com­
pany, with concrete piers substituted for the wooden ones (Tr., 
p. 133). . 

Before undertaking this construction, Mr. Campbell took a 
Mr. Lash, the then building inspector of Alexandria, to the grol.lnd 
and showed him what he proposed to do (Tr., P~ 136). Mr. 
Lash told Mr. Campbell that he didn't see why a permit was 
necessary or that there was any violation of the zoning ordinance 
(Tr., p. 136). Mr. Campbell also discussed the proposed con­
struction with the city manager (Tr., p. 137) who likewise stated 

\ that he didn't s~e any violation or any need for a permit. Mr. 
,;.O' Campbell's corporation, Northern Virginia Construction Com-

, pany, accordingly proceeded with t~e work of repair (Tr., p. 
'0(137). 

·,. It was conceded at the !rial (Tr., p. 9~) .that only by !eference 
~ to ilie°1egend on the zomng map (Exh1b1t 1"'.'.c) could 1t be d~-. 

:whether or not the right of way of defendant railroad 
ci ae zone_d in any classification. · 
~ -=The legend on the revised zoning map ~hibit 1-c) sb9Ws eight 

classifications of zoning of property wit- the corporate limits 
of the city of Alexandria. Zone "A" Residential is shown as 
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~ ~hite: that is, it is the same color as the paper on which the 
r--l · - map'is printed. AU other zones are variously colored. 

t It was admitted b_y- the city t~at som __ e ___ property.located wit_ hl __ ·n 
the city limits, ~~~own as white on the revised zoning 
map, was not z ned at a . ~1roncededctlm't"tb."e streets'1tre-

'-~ ~' p."1.73j;but it was contended that certain other 
'"'\.,_ areas shown on the map as white were zoned "A" Residential: 

~'~ 7* e. g., the Potomac *Railway yards, the R. F. & P. R R. 
~ \{Tn~s~~!~~D~~~!~--,:-~"(Y;-~~t.-o'd'Vf_ar_ ?f th~-q~fenda~-'.L!!e..J,,U.Uf5'~UQ!IYruOn nauroa . 
~- An examination of the revTseazomrrg=-map discloses that the 
~ right of wa of the defendant railrc ers 

or 10n o . e eas er y end, it abuts property w 1c 
is zone 'E" Industrial; as it proceeds northwesterly it crosses a 
large area occupied by the R. F. ·& P. R. R. Co. yards and the ~ t­

l _ Potomac Yards, used by .fivuailroad lines (Tr., p. 33), and then;:. 
, crosses ltiver Road at a point just ea§t_ of an industrial area. 

This industrial area is bounded onthe north by Calvert A venue, 
on the east by River Road, on the southwest by the defendant 
railroad's right of way, and covers two square blocks. The rail­
road right of way, immediately adjacent to this industrial area, 
is however~ still shown _ as white. The trestle in question is 
Focated near tliismdustriaTareaat a ppint just southeast of where 
Calvert Avenue crosses the railroad right of way .. A witness for 
the prosecution, Mr. George Gfa,mmittorio, adµritted (Tr., p. 
61) that warehouses had been constructed in this industrial area 
and near the place where the de£e;qdant. ra,ilroad was construr,k­
ing its trestle. These warehouses are served by two spur tracks 
ot"'elie d"'efendant railroad (Tr., p. 31). 

A 
As the defendant's right of way continues its course across the 

ity, it passes through property which, although immediately 
djacent to it, is different! n · riousl zoned. But through-

~t its ';!ireJS~~~sen through ~he ::· t e efendan~i~ 

·-·-·- · -~edPettit, c er of th~ co ncil of the city of Alex-
8 * andria, *was called as a witness for the prosecution (Tr., 

p. 13). On cross-examination he stated (Tr., p. 15) that he 
could not say whether some areas on the map were not zoned; 
~~~~~&~-~as~~ on.1-Jigµ_SQ~O~l pr~ ~_Ety ~1YI~ednr-... 

. owneu oy tne mti ~ m - . ts KllO"\Yl~. ge, 

.·-:,z~~~il'"('rr., P~ 1 ; that he didn't know (Tr., p. 17) wliet~ 
( llie otomac Yards were zoned "A" idential althou shown 

. on e Dlap as w 1te; a e t know r., p. _ e map 

[ 

was up to date; and didn't know (Tr., p. 18) whether it was 
a.ctive ~r. no __ ·t·; tha-t h·-e di-dn't krio_w __ err., p. 18) whether_ there 
were r~cent industrial rezonings which were not shown on the 
~ap; a~d that he didn't ~ow (Tr., p. 19) whether the map was 

. accurate or not. · 
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On re-cross examination (Tr., pp. 20-21), Mr. Pettit stated 
that he assumed the streets were zoned "A" Residential since 
they were shown as white on the map; and for the same reason he 
assumed (Tr., p. 21) that the right of way of defendant railroad 
was zoned "A" Residential. 

On further re-cross examination7 Mr. Pettit stated (Tr., p. 
22) that he thought recent changes in zoning had been made by 
ordinance but that they had not been posted on the map. 

Mr. Harry F. Miller, Field Building Inspector of the city of 
Alexandria, was called as a witness for the prosecution (Tr., p. 
97). It was his duty to record changes on the zoning map in 
accordance with changes made by the City Council (Tr.,. p. 97). 
He stated that he didn't know if the Potomac Coal Yard was f "A" Residential (Tr., p. 104) and didn't know if the streets are 
zoned "A" Residential (Tr., p. 104). 

1-<_ 

Mr. Miller admitted (Tr., p. 105) that changes had been made 
in the zoning classifications, but had not been posted on the 

9* master *map (Tr., p. 105); that two recent rezonings from 
Residential to "E" Industrial had occurred on the north 

side of Calvert Avenue, between River Road and the right of way 
of the Washington and Old Dominion Railroad (Tr.,. pp. 106-107); 
that neither of these changes were shown on the revised zoning 

LJ 

map (Exhibit 1-c); and that he didn't know if the city had ever 
required the R. F. & P. R. R. Co. to comply with the require­
ments of "A" Residential zone. 

ARGUMENT. 

From the foregoing statement of facts it is. apparent that the~ 
revised zoning map of the city of Alexandria (Exhibit 1-c) is 
subject to two equally justified interpretations: either that the 
right of way of the defendant railroad is not zoned in any classifi-
cation; or, that it is zoned "A" Residential. 

Aside from the doubt1 engendered by the zoning map itself, 
jhatr-t,~ C~il .. .of. Alexa~ intended to zone the de­
f endap.t _ ~aiJ'~btr o.f w._a;y_ · A" ~Tdentiii.1~1iere are. fiir­
~ and stronger reasons~eving that the -Cily-emiii'cil 
clio1115rso=-mtend°~ ~--------.:.---i-

(1) By such a zoning the city of Alexandria would assume 
jurisdiction of the right of way of the defendant railroad ~nd the /1 A 

facilities located thereon; and by so doing the city would neces- - f I O 
sarily invade· the province of the State Corporation Commission. ,-. 

(2) Such a zoning would impose unreasonable limitations on r, 
the defendant railroad which would seriously interfere with the ·L­
maintenance of its facilities and with the performance of its ,__. 
duties as a public carrier. 
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10* *(3) Such a zoning would result in an unreasonable and 
a.,h arbitrary classification, since it would create an "A" Resi-

ntial strip, 100 feet in width, extending across the north­
sterly portion of the city of ,Alexandria and adjoining prop­
ties variously and differently zoned. 

I. The supervision, regulation and control of the defendant rail­
road's facilities are vested in the State Corporation Commission; and 
it is to be presumed that the City Counc'il of Alexandria did not in­
tend, by its zoning ordinance, to assume jurisdiction over those 
facilities, since this would conflict with the authority of that Com­
mission. 

The State Corporation Commission was created by Sec. 155, 
Virginia Constitution. Its powers are derived from the Constitu­
tion. See City of Richmond v. Chesapeake and Potomac Tele­
phone Co., 127 Va. 612,617; 105 S. E. 127, ~29 (1920) .. On.the 
other band, the powers of a city government are derived from the 
acts of the General Assembly and may be ta.ken away at any time 
by the General Assembly. See City of Richmond v. Virgini<J, . 
Railway & Pow£r Co., 141 Va. 69, 96; 126 S. E. 353, 361 (1925). 
When there is a conflict between the constitutional powers of the 
State Corporation Commission and the powers of a city, the power 
of the State Corporation Commission will prevail. City of 
Portsmouth v. Virginia Railway & Power Co., 141 Va. 44; 126 
s. E. 366 (1925). 

The defendant railroad is a public transportation company 
(Virginia Code, Sec. 3693). Section 156 (b) of the Constitu­

tion of Virginia (1902) provides that the State Corporation 
11 * Commission *'' * * * shall have the power and be · 

charged with the duty of supervising, regulating and con­
trolling all transportation and transmission companies doing 
business in this State, in all matters relating to the performance 
of their public duties and their charges therefor, and of correct­
ing abuses therein by such companies; and to that end the com­
mission * * * shall require them to establish and maintain 
all such public service facilities and conveniences as may be reason­
able and just * * *." (Italics added.) · 

In City of Portsmouth v. Virginia Railway & Power Co., 141 
Va. 44, 51, 126 S. E. 366, 368 (1925) the court said: "* * * 
Under Section 156 (b) of the Constitution, the State Corporation 
Commission is given the power and is charged with the duty of 
supervising, regulating, and controlling all transportation and 
transmission companies doing business in this state, in all matters 
relating to the performance of their public duties and their 
charges therefor, and of correcting abuses therein by such com.;. 
panies, and to that end may make proper rules and regulations. 
The Commission is also charged with the duty of requiring them 
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to establish and maintain all such public service, facilities, and 
conveniences as may be reasonable and just, with the power to 
alter and amend such rules, regulations, and requirements from 
time to time. These powers appear to include the supervision 
and regulation of every facility the use of which affects the obliga­
tions of the transportation company to the public. Then there 

are the various statutes which have been passed pursuant 
12* to the Constitution, which because they *have been so 

often quoted we do not repeat, the manifest purpose of 
which is to vest the Commission with all of the powers of the state 
which are necessary to regulate and control such corporations in so 
far as their duties to sqrve the public are concerned. * * *'' 
(Italics added.) 

In Norfolk & P. Belt Line R. Co. v. Commonwealth, 103 Va. 289, 
49 S. E. 39 (1904) the Court held that the State Corporation 
Commission has power to regulate switching facilities under Sec­
tion 156 (b) of the Constitution of Virginia (1902). It would 
seem that there is no difference in principle between switching 
facilities, or tracks where cargoes are unloaded at the premises 
of individual shippers, and a trestle for unloading coal; and the 
term, "Public service facilities and conveniences" should not, we 
submit, be so construed as to exclude a coal trestle which is located 

~ on the defendant railroad's right of way. 
~ I Not only does it appear that the State Corporation CQm­
' / mission has jurisdiction of the coal trestle located on the right of 

way of defendant railroad, but there is serious doubt that the 
city of Alexandria has jurisdiction of any railroad facility. 

Ordinance No. 463 iExhibit No. l-9.l was adopted pursuant to 
Section 3091 (1) of the Code of Virgmia (Michie, 1942), which' 
reads: "For the==-promotion of health, safety, morals, col!!f.prt, 
pr~erity, or g~eral welfare of the general publro, the council 
or other govermng body of any city or town may, by ordinance, 
divide the area of the city or town into one or more districts of 

such shape and area as may be deemed best suited to carry ' 
~ _ 13 * out the purposes of *this chapter,., and in such district or 
\,,7 ~, districts may (tstablish, set back building linesJ regulate 

and restrict the location, erection, construction, reconstruction, 
alteration, repair or use of buildings and other structures, (their 
height, area, and bu\k, and percentage of lot to be occupied_ by 
buildings or other structures, the size of yards, .courts and other 
open spacesJand the trade, industry, residence and other specific 
use of the premises in such district or districts." 

If there is justification for the interference by the city of Alex­
andria with the performance by the defendant railroad of its 
duties as a public carrier, it must be found within the wording of 
Section 3091 (1). Although the language of the statute is very 
inclusive, it contains no mention either of railroads or of other . 
public utilities. The absence, in the statute, of any reference to 
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railroads would, it seems, at least create a reasonable doubt as ~ 
to whether the statute was written with railroads in mind. When 
there is a reasonable doubt as to the existence in a city of a power, 
then the power must be denied. See Board of Supervisors of 
Henrico County v. City of Richmond, 162 Va. 14, 25, 173 S. E. 
356, 360 (1934). 

Even assuming that the city of Alexandria was given power 
under Section 3091 1 to interfere through its zoning laws with 
the per y e o 
public carrier, then the delegated power so given the city would 
conflict with the Constitutional power given the State Corpora-

tion Commission. The State Corporation Commission has 
14* jurisdiction over the facilities *of the defendant railroad 

by virtue of Section lfiliJ.b) of the Constitution of Vir­
ginia (1902). Spur tracks ~tching facilities,· for loading 
and unloading railway cars on the premises of individual shippers, 
have been held to come under the jurisdiction of the State Cor­
roration Commission. Norfolk and P. Belt Line R. Co. v. Com­
monwealth, 103 Va. 289, 49 S. E. 39 (1904). There would seem 
to be even stronger reason for holding that a coal trestle, located 
on the defendflnt railroad's right of way, is likewise a facility. 

If, then, the State Corporation Commission has jurisdiction 
of the coal trestle in question, the power of the city to legislate 
with respect to this facility must be denied. City of LynchlYUrg 
v. Dominion Theatres, 175 Va. 35, 7 S. E. (2d) 157 (1940); see, 
also, ·Sections 65 and 164, Constitution of Virginia (1902); Town 
of Victoria v. Victoria Ice, Light and Power Co., 134 Va. 134; 
114 S. E. 92 (1922). 

· 2. Even if we assume that the City Council of Alexandria intended . 
(1 to zone the defendant railroad's right of way to "A" Residential, the 

. ..,__. ordinance would impose an unreasonable restriction on defendant 
. in ·the mainten~nce of its facilities and would jeopardize the dis­

charg·e of its duties to the public. 

Section 19 (8) of Ordinance No. 463 (Exhibit 1-b vides V 
tha w en a mmg s rue ure s a ve een damaged 
to the extent of fifty per cent of its value, then such non-conform-

. ing use shall terminate and revert to the conforming use 
15* of the zone in *which it is located. The city contends 

that the entire right of way of the defendant railroad is 
zoned "A" Residential. Presumably, the right of the defendant 
railroad to repair its property within the city limits would be 
confined to repairs of less than fifty per cent of an entire structure. 
It would be prohibited from removing a structure with the ob­
ject of replacing it with a modern one; indeed, the present criminal 
action arose out of the attempt by the defendant railroad to re-
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place a wooden trestle, which was in a dangerous state of dis­
repair (Tr., p. 41), by a concrete pier trestle. It is hardly neces­
sary to point out that such a limitation on the defendant rail­
road's performance of the duties required of it as a common 
carrier of passengers and freight, would ultimately make it 
impossible for the railroad to fulfill the obligations imposed 
upon it by its charter. It is by such foreseeable. consequences 
of an ordinance, as well as what has been done thereunder,. that 
it.s constitutionality is tested. See Southern Raiiway Co •. v. Com-
monwealth, 107 Va. 771) 777; 60 S. E. 70, 72. (1908). · 

3. Even if we a.ssu-me that the City Councif of Alexandria intended 
\ to. zone the defendant Tailroad's right of way to "A" Residential, the 

Jt!+--;tflrdinance wo~ld b~ unre~sonable and. arbi~rary since if would create 
1 -~l an "A" Residential strip, 100 feet in width, extending across the 
(: northeasterly portion of the city of Alexandria and adjoining prop-

erties variously and differently zoned.. . r 

~~M} {i!2, Virginia Code, a part of the enab~;::;;a~t ~ 
under wh1cli the zo·ning ordinance of the -city of Alexandria 

16* was *adopted, provides that zoning regulations shall ·be 
made with reasonable co ation for the cha cter of . 

the 1 :t zone . 
'Tlnf'S~nd revISed zJriing map of the city of Alexandria (Ex­

hibit 1-c) shows that the right of way of the defendant railroad 
passes through, and is adjacent_ to, sections of the city zoned 
"A" Residential, "B" Residential,. "C-1" Residential,. "C-2" 
Residential, "D-2" Commercial, and "E" Industrial. If the ,-
entire right of way of the defendant railroad is zoned "A'' Resi- l · 
dential, as the city contends, then such zoning plainly contra-
venes Virginia Code Section 3091 (3). It would be extremely 
difficult to disprove what would be .indicated by the map: that 
such zoning would be discriminatory,. unreasonable and arbitrary ----, 
so far as the right of way of the~t rail~,d ~ll_lv?lved. . • x-~~ . ~(~~& ~ 

JJ 4. The· second revised zoning rn.ap of the city of Bexandria 
r.. _if' (Exhibit 1-c) fails, as a rn.atter of law, to estal>lish. that the right of 
\lJ' way of the defendant railroad i8 zoned ''A'' Re8idential. · 

The color of the paper upon which the zoning map is printed 
is white. The zone classifications within the city are designated 

y the use of various colors. The right of way of the defendant 
ailroad is white, that is, it is the same color as the paper. How­

J~.~!~er, on the basis of that fact,. and that fact alone (Tr., pp. 99, 146) 

1
-).{:he city of· Alexandria contends that the 100 ft. right of way of 
i..;; the defendant railroad is zoned- "A" Residential in its entirety, 

regardless of the zone classification of adjacent property. 



The ma,E also shows that all of the streets and alle~ are 
17 * *wfi1te; ine Potomac lfailway r ar~here t§er~ lSllO fes1.:·"' 
land od~~~~:;bc~~:~~r \TE,- p~~~~}t!~;~~, , 

IS not e 1eve necessary to review again the testimony of 
the city officials, Mr. Fred Pettit (Tr., pp. 13-22) and Mr. Harry 
F. Miller (Tr., PP~ 97-110); the testimony of both of these wit­
nesses is fully outlined in the "Sta~ement of Facts," and reference 
is respectfully made to that-statermmt. In connection with that 
testimony, however, it is submitted that when those charged 
with the duty of knowing the zone classifications are in such doubt 
about the ordinance that they themselves don't know which 
areas of the city a.re zgne,d "g'' Be§ideutial and which are not, 
then the ordinance is too inde nite, too uncertain, to be the basis 
for a criminal conviction. 

It was not the duty of the defendant railroad to prove that 
its ro ert was not zoned as counsel for the cit as~p; but 

o e c1 o. prove o . a reasona e cloubt 

The case of Po v. Copmonwealth, 113 Va. 732, illustrates ~ 
forcibly the recognition of the- pres$hptio~of innocence ·through­
out every stage of a criminal prosecution, and the burden imposed 
upon the prosecution to establish guilt beyond a reasonable 
doubt. In this case, a conviction of murder in the second degree 
in the lower court was reversed because of error in the following 
instruction granted for the Commonwealth (p. 733) : 

18* "First. 'The court instructs the jury that if they be-
lieve from the evidence that the Commonwealth has proven, 

beyond a reasonable doubt, that the deceased was killed by the 
accused with a deadly weapon in his previous possession, and 
that the accused relies upon the defense of self-defense to excuse 
the act, then the jury are instructed that their minds must be 
satisfied from the evidence that the said defense is a true one.' " 

I,i holding this instruction erroneous, Whittle, J ., speaking 
for the court on page 733 of the opinion, states as follows: 

"But we are of opinion that the circuit court erred in giving 
the first instruction. It is a fundamental principle of criminal 
law that a person charged with the commission of crime is pre­
sumed to be innocent; and that presumption follows the accused 
through every stage of the prosecution. Moreover, the pleaj ·. 
of not guilty denies every essential allegation in the indictment, 
and lays upon the prosecution the burden of proving the guilt 
of the defendant beyond a reasonable doubt. That burden is 
continuous, and can never be imposed upon the accused, although 
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the evide-nce may shift from one side to the other, to meet the varying 
exigencies of the trial." (Italics added.) See, also, Hurd v. 
Commonwealth, 159 Va. 880. 

As indicated, the prosecution pi:_oceeded on the theory that the 
mere introduction of the revised zoning map (Exhibit 1-c) estab­
lished the fact that the defendant raHroad's. right of way was 
zoned "A" Residential. A witness for the city, Harry F. Miller, 
was questioned as follows ('fr., pp. 98-M) :-- - · -

Mr. Pancoast: 
"Q. Can you tell his Honor and the gentlemen of the jury 

whether or not any changes had been made or any amendments 
have been made to this map since its date-in March, I believe, 
or May, 1946-with respect to the land known as the Potomac 
Coal Company? 

"Mr. Chambli~~: __ !_~ggj~~t=-t9=.1b..<L_que.stiou, if your Honor 
- please, fiecause the site has not been proved so far by any----

19* Sf>IDpe~nt *testim~J!Y __ tha_L_th~-- railroad's right-of-way 
1s zone . -~---- -----------------~ 

"The only testimony on that point is that all the streets ar~ 
white, the railroad is white, and A-residential is white, and the 
one who identified that map, over there, stated that he did not 

W 
know whether-he could only say that A-residential was white, 
but whether or not the streets and the others, and the right-of­
way of the railroad was A-residential, he could not say. 

"Mr. Pancoast: He was attempting to have the Clerk interpret 
that map, if your Honor please. The. map..spm!ks for itself. It 

(]A-. is a matter of ~filens~,!.. Jf _th~y_ qQ_J1Qt .belie.vid~~ru1ed.A~i­
l[C) "®nliliL, as md1cated J~y'that map that is in evidence, why, then, 

tnat. isJiJLto..lliem. -
"-tttfow, I am trying to find out by this question, if your Honor 
please-I am trying to show fairly and justly whether or not 
there has been any change in this particular land, any amend­
ment to the map. The map is the controlling evidence, and the 
principal evidence, and the most important evidence, and the 
only evidence that indicates the action of the Council in laying 
off the zones of the City. 

"Mr. Chambliss: If your Honor please, may I answer that, 
please? 

"The Court: All right. 
"Mr. Chambliss: Mr. Pancoast says it is a matter of defense. 

t 
"It is the problem of the City in this case to prove beyond a 

reasonable dou~~ that ~he rif?iht:-of-way of the_ W3:sh. in~ton and 
Old Dormmon Railroad IS m fact zoned A-residential. 

· 20* *"At this point the evidence on that is most unsatis-
factory, and Mr. Pancoast is now belatedly remedying his 

c~e through Mr. Miller. 
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"We are perfectly willing for that map to speak for itself, and 
we agree that is a rule of evidence, but he can not remedy the 
map with the testimony of Mr. Miller. 

"I object to the leading question which he had just put to Mr. 
Miller on those grounds." 

None the less, the witness was permitted to answer the ques­
tion, over the objection and exception of the defendant railroad. 

As appears from the argument of the objection at the time 
JXJ:.,~). the vice in the question and the answer was that they 
both assumed that the city had proved, as a matter of law, that 
the right of way of the defendant railroad had, in fact, been 
originally zoned to "A" Residential. 

It will not be questioned that the revised zoning map itself 
raises a doubt that the City Council of Alexandria intended to 
zone the right of way of defendant railroad as "A" Residential. 
In addition, the conflict of powers which would necessarily flow 
from such a zone classification, make it all the more certain that 
the council did not so intend. -

Similarly. the zoning enabling act of the city of Alexandria 
(Virginia Code Section 3091 [1]) is likewise susceptible of two 
constructions: either, that the act gives the city the power to 
interfere with the performance by defendant railroad of its duty 
as a public carrier; or, that the act is not intended to confer such 

power upon the city. If it be construed as not giving the 
21 * city *this power, the constitutionality of the statute will 

be sustained. Whenever two constructions of a statute 
are possible, the court adopts that which sustains the constitu­
tionality of the statute. See H. L. Carpel of Richmond, Inc., v. 
City of Richmond, 162 Va. 833, 840, 175 S. E. 316, 318 (1934). 
It is, therefore, submitted, that Virginia Code Section 3091 (1) 
should be construed as to deny to the city of Alexandria the power 
to interfere with the performance by the defendant railroad of 
its duties as a public carrier. 

CONCLUSION. . 
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22 * *Defendant railroad prays that it may be awarded a 
writ of error; that the judgment of the Corporation Court 

of the City of Alexandria be reviewed and reversed; and that 
final judgment be rendered for the defendant railroad. 

Respectfully submitted, 

WILSON M. FARR1 

HARDEE CHAMBLISS, JR., 
Attorneys for petitioner, Washing­
ton and Old Dominion Railroad. 

The undersigned attorneys, practicing in the Supreme Court. 
of Appeals of Virginia, certify that, in their opinion, the judg­
ment complained of ought to be reviewed. 

They aver that a copy of this petition was delivered to oppos­
ing counsel in the court below on December 1, 1949, and that 
this petition is to be filed in the office of the Clerk of the Court 
at Richmond. 

They desire to state orally the reasons for reviewing the judg­
ment complained of, and adopt this petition as their opening 
brief. 

WILSON M. FARR, 
Fairfax, Va. 

HARDEE CHAMBLISS, JR~, 
Fairfax, Va. 

Received December I, 1949. 

M. B. ·w ATTS, Clerk. 

Jan. 12, 1950. Writ of error and supersedeas awarded by the 
court. Bond> $100. 

M. B. W. 
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RECORD 
BILL OF EXCEPTION NUMBER 1. 

Be it remembered that at the trial of this case, and before 
the ·taking of any testimony therein, Washington and Old 
Dominion Railroad, by its counsel, moved the Court to quash 
and dismiss the warrant issued against it in this case, on 
the following grounds : 

(a) Because said Railroad is a public service corporation 
and hence the City of Alexandria has no power to interfere 
by zoning of any part of its right of wa.y with the discharge 
of the duties imposed upon it by its charter and the statute 
law of this Commonwealth as a public carrier of freight and 
passengers. 

(b) Because under the express terms of Ordinance Number 
463, adopted by the City of Alexandria, public utility struc­
tures are thereby expressly exempted from the operation of 
such ordinance and hence the structure complained of, to-wit, 
the coal trestle on the line of the right of way of the said 
Railroad is beyond the scope of said ordinance, which motion 
the Court overruled, to which ruling of the Court, the said 
Railroad, by its counsel, excepted, and tenders this, its Bill 
of Exception Number 1, which it prays may be signed, sealed, 
enrolled and made a part of the record in this case, which 
is accordingly done. 

Teste : This 28th day of September, 1949. 
vVm. P. v\TOOLLS (Seal) 

Judge 

BILL OF EXCEPTION NUMBER 2. 

Be it remembered, that on the trial of this case, the City 
of Alexandria, by counsel, introduced in evidence the City 
Code, Ordinance Number 463, and Zoning Map, which are 
designated by Franklin A. Steinko, stenographer, as plain­
tiff's Exhibit Numbers 1-a, 1-b and 1-c, and that the City of 
Alexandria, Washington and Old Dominion Railroad and 
Arthur ~,. Campbell introduced certain other evidence and 
the Court certifies that the aforesaid Exhibits introduced bv 
the City of Alexandria and the following evidence on behai:f 
of the City of Alexandria and vY ashington and Old Dominion 
Railroad and Arthur F. Campbell h; the evidence and all the 
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evidence that was introduced by the City of Alexandria and 
Washington and Old Dominion Railroad and Arthur F. Camp­
bell in the trial of this case. 

page 3 ~ Index. 

Franklin A. Steinko 
Stenotype Reporter 
1420 New York Ave., N. ,Y. 
'\Vashington 5, D. C. 

page 4 ~ Virginia : 

In the Corporation Court of Alexandria City 
City of Alexandria, 

v. 
,,rashington & Old Dominion Railroad, and Arthur F. Camp-

bell, Defendants. · 

Alexandria, Virginia. 
Thursday, October 28, 1948. 

The above-entitled matter came on for hearing in the 
Corporation Court of Alexandria City, Virginia, before the 
Honorable '\Villiam P. ,voolls, Judge of said Court, and a 
jury, between the hours of ten o'clock a.m. and six-thirty 
o'clock p.m., in the Court House at Alexandria City, Vir­
ginia. 

Appearances: Joseph M. Pancoast, Esq., City Attorney; 
and T. Brooke Howard, Esq., Counsel for the City of Alex­
andria; 

Hardee Chambliss, Esq., and "\Yilson M. Farr, Esq., Coun­
sel for the Defendant "\Vashington and Old Dominion Rail­
road; and Carl Budwesky, Esq., Counsel for the Defendant 
Arthur F. Campbell. 

PROCEEDINGS 

l\1lr. Pancoast: If your Honor please, Mr. 
page 5 r Howard would like to sit in on the prosecution's 

side, sir. 
The Court : All right. 
Are you gentlemen ready¥ 
Mr. Pancoast: Yes, sir. 
Mr. Chambliss: Yes, sir. 
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If the Court please, I would like to make two preliminary 
motions to the Court in the Chambers. 

Mr. Pancoast: I notice that my first witness has not shown 
up here. Sergeant, would you have 1\fr. Petitt called f 

(The jurors were examined on voir dire; jury was sworn.) 

( All persons expecting to testify were thereupon_ sworn, 
following which these proceedings were had : ) 

The Court: Are you trying these cases together f 
Mr.· Pancoast : Yes, sir. · 
Mr. Chambliss: Yes, sk 
The Court: You gentlemen said that you had a motion t 
Mr. Chambliss: Yes, if your Honor please. 
The Court: All right. 

CWhereupon, a short recess was had and the Court and 
counsel for respective parties retired in the Chambers where 
the following occurred : ) 

page 6 r 1.Ir. Chambliss : If your Honor please, this is . a 
criminal warrant against the Washington and Old 

Dominion Railroad by the City of Alexandria, claiming the 
violation of a zoning ordinance of the City. 

We move that the warrant be quashed and dismissed on 
the ground that the Washington and Old D_ominion Railroad 
is a public service corporation, and that even assuming­
which we by no tneans concede-that an attempt has been 
made to zone the right-of-way of the Washington and 
Old Dominion Railroad, we do not think that the City of 
Alexandria has power to interfere with the obligation of the 
Washington and Old Dominion Railroad to the public under 
its charter, and under the Statutes of Virginia, as a common 
·~arrier of passengers and freight. 

Accordingly, even assuming-but not conceding-that the 
right-of-way is zoned, we think that it is in doubt so far as 
the right-of-way of the ,vashington and Old Dominion Rail­
road is concerned. 

The Court: All right. Anything you want to say about 
this? 

Mr. Pancoast : Yes, sir. 
I believe that I can submit authorities to show that the 

municipalities under the enabling act have the authority to 
zone all land within its corporate limits, and that the public 
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utilities in it or operating within the City of 
page 7 } Alexandria are subject to those regulations within 

any reasonable limit in so far as they are valid and 
properly enacted pursuant to the enabling act. 

Were that not so the City would be powerless to put into 
effect the execution of the power that is given to it through 
the enabling act. -

Now, this motion comes somewhat as a surprise and a little 
late. The-ref ore, I have not at my finger tips these authorities 
for your Honor-the authorities to argue such a motion­
and it would seem to me that the Defendants could not blow 
hot and cold at the same time in this motion by ·saying that 
they admit-at least for the purpose of the motion-that the 
land is zoned A-residence, and then in the same breath say 
that the City has no power or authority to zone the land 
because it is· owned by or used by a public utility. 

The Zoning Ordinance enacted pursuant to the enabling 
act gives proper recognition to public utilities. It gives 
proper recognition to the responsibilities that they may have 
to the public and is not unreasonable in that respect, and also 
the Zoning Ordinance recognizes specifically the principal of 
non-conforming property, and they are treated just as any 
other corporate citizen of the City. 

The Court: Anything further, gentlemen Y All right, I will 
overrule the motion. 

Mr. Chambliss: I have one further motion, and 
page 8 ~ it is this. 

Under the express terms of Ordinance No. 463, 
public utilities structures are exempted from the operation 
of the ordinance, and the vVashington and Old Dominion 
Railroad as a public service corporation has erected a struc­
ture, and described as a structure, on the right-of-way of the 
"\V ashington and Old Dominion Railroad near Randolph and 
Calvert Streets in this City. 

Under the Ordinance No. 463 that structure is expressly 
exempt by the terms of the ordinance and we move, accord­
ingly, that the warrant should be dismissed on that specific 
ground. 

Mr. Pancoast: All right, sir. I invite your Honor's atten-

\\

tion to the Ordinance No. 463-and may I say, sir, that 463 
is an amendment of Chapter 28 of the Code of the City of 
Alexandria-which in its entirety, that is the Chapter in its 
entirety, deals with zoning. 

Now, Ordinance No. 463 says-amendment of several sec­
J tions-and the part that deals with this question is Section 

"-· .) 4 of Chapter 28, as amended. 
't,,. ---- . 
~~ 
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The amendment adds one more zone classification known 
w, A-1, and sets forth the uses in that super zone. 

e next paragraph, (B), relates to A-residence zoni O'-

and it 1s · ca e -res1 ence in the 
. former ordinance-that is the· zone in which we 

page 9 ~ propose to prove by the zoning map that this prop­
erty is located in. 

Now, may I invite your attention to that paragraph (B), 
in which it says: '' n A-residence zone unless · 
provided · ·n()' or ren,1 "'es s a e use and no 

Then we go on down to ''Uses'', jg number 13, '' Public 
utility buildings constructed and used for non-manufactur­
ing purposes.'' All right. Now,-

The Court: Just a minute! All right, ]\fr. Pancoast. 
Mr. Pancoast: -the law requires that a special assent of 

the Council be given before any public utility building not 
used for manufacturing purposes, or to be used for non­
manufacturing purposes, must be given before that use may 
be permitted. 

Mr. Chambliss: I must object to that argument, if your 
Honor please. 

The failure to get a permit is not involved in the warrant 
here. 

Mr. Pancoast: That is a matter the defendants have to 
show. This Ia,v does not permit it without a permit. 

Mr. Chambliss: The warrant does not say failure to get a 
permit but the violation of A-residence zoning regulation. 

Mr. Pancoast: That is true. 
page 10 ~ vVe are not prosecuting for not getting a permit. 

·we are prosecuting for erecting the structure in 
~uh:a¥ to SeJaion 4. 

The Court: All dght. Are you finished, Mr. Pancoast 1 
Mr. Pancoast: Yes, sir; that answers the motion. 
The Court: Is there anything further you want to say, :Mr. 

Chambliss? 
Mr. Chambliss: Just this, in support of what I have said 

in connection with the railroad being a public service cor­
poration. 

I call your Honor's attention to the provisions of Section 
3693 of the Code, which provides that railroads are trans­
portation companies, and which further pr~vides that trans­
portation companies are state public service corporations. 



r1 
j. 

f'.J 
f 

\. 

20 Supreme Court of Appeals of Virginia 

The Court: All right. 
Mr. Budwesky: In the event that any question may arise in 

the Court's mind on the use of the word ''building''­
The Court: I am not worried a.bout that. 
Mr. Budwesky: The word "building" under the ordinance 

includes the word "structure". 
The Court: All right. I will overrule that. 
Mr. Chambliss: I take an exception. 

(The following occurred in the presence of the jury.) 

(Opening statements by l\Ir. Pancoast and Mr. 
page 11 ~ Chanmbliss, and at which time Mr. Chambliss in­

troduced three photographs marked '' vVashington 
and Old Dominion Railroad's Exhibits Nos. 1, 2 and 3.'') 

Mr. Pancoast: If your Honor please, at this time I would 
like to introduce the zoning ordinances of the City of 
Alexandria under which we prosecute. 

The Court : All right. 
Mr. Budwesky: Are you using Ordinance No. 463 ¥ 
Mr. Pancoast: The Code with several amendments. I will 

call the numbers of .them, if it is agreeable. 
The Court: All right, sir. 
Mr. Pancoast: The Code with 463, 470, 484, 493, 502, and 

528, and 559; being all amendments to the substantial part of 
the Code. 

Mr. Budwesky: And connected to the issuance of this war­
rant. 

Mr. Chambliss : Is that all f 
Mr. Pancoast: Let me see. No, the 550-I will leave that 

out. That is all. 
Mr. Chambliss: Mr. Pancoast, do I understand you are 

going to off er all of those ordinances, numbers of which you 
gave, in evidence! 

Mr. Pancoast: ~I.1he whole zoning law of the City of 
Alexandria. 

Mr. Chambliss: If your Honor please, I object 
page 12 ~ to the introduction of anything into evidence ex­

cept the Code of the City of Alexandria, as set 
forth in the warrant liere, and as amended by one single or­
dinance, No. 463-that is the one set forth in the warrant. 

The Courf: May I see the warrant? 
This warrant confines itself to No. 463. 
Mr. Pancoast: All right, sir. I just want to be fair and 

wanted to show you all the amendments. That is all right 
with me. 
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Fred Petitt. 

The Court : Objection is sustained to all of the exhibits 
offered except the Code and the amendment N o..._463. 

Mr. Chambliss : If your Honor please, I am 'not familiar 
with those and that is why I had to ask of that. If you want 
to declare a recess and let me look a.t them, and maybe I will 
not have any objections to them. 

We are prepared on what is charged in the warrant. 
The Court: That is all up to you, gentlemen. If you want 

to do that it is perfectly all right with me. 
Mr. Pancoast: It does not make a great deal of difference 

with me. I would just as soon use it that way. 
The Court: The City Code and No. 463. All right. 
Mr. Pancoast: I also invite your Honor's attention to the 

map that is referred to in Section 3 of the amendment of No . 
._!63. · ,--, ._ 

I want to call Mr. Petitt. 
page 13 r :M:r. Chambliss: Are you introducing this in evi-

denceY 
Mr. Pancoast: I am going to introduce that at this time, 

Mr. Chambliss. 

(The City Code, Ordinance No. 463, and the map referred 
to were marked "Pla.intiff 's Exhibits No. 1-a, 1-b, and 1-c" 
and received in evidence.) re 0 

~ 

Thereupon 

FRED PETITT 
was called as a witness by counsel for the City of Alexandria 
and, having been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Pancoast: 
Q. Mr. Petitt, you are Fred Petitt Y 
A. Yes, sir. 
Q. And what official position do you hold in relation to the 

City Council of Alexandria City Government T 
.A.. Clerk of the Council. 
Q. And in Ordinance No. 463, amendment to the Zoning 

Regulations of the City of Alexandria, referring to Section 
3, to a zoning map purporting to be signed by the Mayor and 

-
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Fred Petitt. 

the Clerk of the Council, dated March 1946, I will ask you to 
look at this map over here on the side of the wall, and ask 
you if that is the zoning map ref erred to! 

A. That is it, all tight. 
page 14 } Q. Is that the niap, Mr. Petitt? 

.A. Yes. 

Mr. Pancoast: After the witness vacates the chair may we 
put it perhaps a little closer to the jury, if there is a place, 
sirt 

The Court: Against the wall, if you want to. 
Mr. Pancoast: Thank you, sir. 

By Mr. PanMast: 
Q. Mr. Petitt, has the ·washington and Old Dominion Rail­

road or Mr . .Arthur F. Campbell in this case ever obtained· 
from the City Council a permit to repair an erection or con­
struct the coal trestle on its right-of-way near Randolph Ave­
nue just southeast of its intersection with Raymond Avenue, 
which location was formerly operated by the Potomac Coal 
Company! 

Mr. Chambliss: If the Court please, I object to that ques­
tion on two grounds. First, it is leading; second, the issue 
of whether or not they applied for a permit is not involved 
in this case. 

Mr. Pancoast: If your Honor please, in this very ordi­
nance read a ll).Oment ago, under Section 4, which we pro­
secute, they must have it in order to use a public utility in 
.A-residence-

The Court: I will rule on it. It is slightly leading. It is 
permissible. I will overrule both grounds. 

page 15 ~ Mr. Chambliss: I would like to note an excep-
tion. 

By Mr. Pancoast: 
Q. That is, according to the records of the City Council t 
.A. No, sir, not according to the records of the City Council. 

Mr. Pancoast: Your witness. 
The Court: Can you gentlemen all see that from where you 

are? 
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Freel Petitt. 

CROSS EXAMINATION. 

By Mr. ChambHss: 
Q. Mr. Petitt, I see that this City of Alexandria revised 

zoning map has a legend on it, over here on the corner, 
various colors, is that correct, and opposite those colors what 
the colors stand for¥ 

A. Yes. 
Q. Of course there are some areas on the map that are not 

zoned, is not that so¥ 
A. I couldn't tell you that, sir. 

-.::0. ·~ ou do not gnow 'l 
A. o. 

. Q. e 1 if they were not zoned the 
witei 18 tha no so. 

X. thmk so. 

ed 

Q. Yes. .i?or example, these streets, here-Braddock Road, 
for instance-that is white; Cameron Mills Road 

page 16 ~ is white; King Street is white; Commonwealth 
Avenue, that is ·white. If I do not state any of 

these correctly I want you to say so. I notice, also, that 
down here, that George ,v ashington High School is zoned 
white, a block marked '' George )Y~sbivgtun High Schog] ", 
that is not zoned at all. 

..,A. Not to mi knowledge. 
Q. That 1s right. Anaover hei·e, a flat block owned by the 

City of Alexandria, shown here as white, that is not zoned 
at all, is itf The part shown as "City of Alexandria", ,vhich 
is just south of the development called East Braddock, that 
is shown as white; that is not zoned, is it¥ 

A. Not tom~ knowledge. 

~ 
~: ~o~ to yo r )mawiectij_ 1 

l Q. Now, when we come over ]1ere to the Potomac Yard, 
which is sou.th of River Road, here, all that is white, is it not? 

Ji. Yes, sir. · 
Q. I beg your pardon f 

Mr. Pancoast: I must interpose an objection at this time 
to this line of questioning, for this reason. The attorney for 
the defendants is attempting to have Mr. Petitt interpret the 
zoning map, and the zoning map speaks for itself in so far 
as the interpretation is concerned in that it shows by its 

.---le end that white means .Ji-residence, sir. 
page 17 r r. am 1SS: am 110 a sure a IS the 

case, if your Honor please. Mr. Petitt has testi-
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fled that there a.re white areas on this map that are not zoned 
anything, to his 1mow ledge. 

The Court: :Mr. Petitt has been put on the stand as a wit­
ness for the City, and he has testified that this is the map 
that has to do with this ordinance. Now, then, you have him 
as your witness when you go outside of that phase. He is 
the City's witness just the same. 

M:r. Pancoast: I reserve the right to cross examine him on 
that point. 

The Court: All right. 

By Mr. Chambliss : 
Q. Now, getting back to the Potomac Yards, Mr. Petitt, 

that is shown on this map as white, there is no question about 
that, and so far as you know that is not zoned at all 1 Is 
that area zoned on this map? 

A. I don't know. 
Q. You do not know? 
A. I don't know anything at all about it. 
Q. If it were rezoned, certainly-is that map supposed to 

be up to date? 
A. I presume it is. I am not sure. I am not an expert 

on maps. 
Q. I kno-w. Are you not the custodian of this? 

page 18 ~ A. No, sir. All I am is the Clerk of the Council, 
sir. 

Q. Clerk of the Council? 
A. That is right. 

If 
Q. You do not know whether this map is up to date or noU 
A. I really don't know. 
Q. You do not know whether it is active or noU 
A. couldn' ou that sir. 
Q. Now, this industna sec 1011 over here, purple-the color 

purple-the area east of the ,v ashington and Old Dominion 
Railroad's right-of-way, that is industrial, is it not, Mr. Petitt, 
as shown here f 

A. I imagine it is. It is marked. purple. 
Q. Is not that ,.nhat the map says~ 
A. That is what the map says. 
Q. So ,that it would be industriaH 
A. Yes. 
Q. And do you know ·whether or not there are other indus­

trial areas, that have been zoned recently, that are not shown 
here as industrial 1 ·, 
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A. I wouldn't know, sir. 
Q. You are not familiar with the rezoning ordinances T 
A. No, sir. 
Q. Now, this area in blue, is that B-residential, B-residential 

as shown there 1 It is not A-residential, is it f 
page 19 ~ A. No, sir, not according to the map. 

Q. And I believe that you testified, Mr. Petitt, 
that you do not know ·whether this map is accurate or not at 
this moment, do you? 

A. No, I don't know whether it is up to date or not. 

Mr. Chambliss: I see. That is all. 
Mr. Pancoast: I want to ask you a few questions. 

RE-DIRECT EXAMINATION. 

By Mr. Pancoast: 
Q. Mr. Petitt, you were asked whether or not this was 

zoned and I believe you said that it was not zoned. 

The Court: 1\fr. Pancoast, you make a statement. Just ask 
him. ·what are you referring to? 

Mr. Pancoast: Pointing to the George vVashington High 
School propert1. ' Q. I ask you o look at the legend there and tell us whether 
or not that does not show white on the legend as being A­
residential f 

A. It conforms with the marking of the map. , 
Q. Then under that legend, what would be the George : 

Fashington High School. the prapei:ty Y 
A. rt would be A-residgntj;JJ.. 
Q. And what would be the Washington and Old Dominion 

Railway running northwest and southeast covering the prop­
erty involved in this litigation f ·what would that 

page 20 ~ be zoned according to the legend? 
A. It is marked white. It would be A-residential. 

Mr. Pancoast: That is all. 

RE-CROSS EXAMINATION. 

By Mr. Chambliss: 
Q. Mr. Petitt, the only grounds you have for saying that 
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~1at right-of-way, the ,vashington and Old Dominion Rail­
road~s shown A-residential is that it is mc£!red whiteY 

A. hat is all. 
Q. £our oliicea.a...aoes not have any other evidence if it is 

zoned A-residence but for the fact it is marked white on that, 
do you? 

A. Unless the minutes of the Council would show that. I 
couldn't keep that in my head. 

Q. That is right. Are all the streets likewise zoned A­
residence on that map! 

A. Are you · asking· me 7 
Q. Every one of the streets. .Yes. Look at it. They are 

all white¥ 
A. If they are white I assume they are A-residential accord­

ing to the markings of the map. 
Q. All the streets are A-residential according to the mark­

ings of the map. No matter what district that you go by the 
streets are all A-residential. The street running out here 

is A-residential. The street outside the court room 
page 21 ~ is marked A-residential, according to the mark­

ings of the map. 
A. If they are marked white. 

Mr. Chambliss : That is all. 

By Mr. Budwesky: 
Q. ·when you said that the right-of-way of the Washing­

ton and Old Dominion Railroad Company was zoned A-resi­
dential, you did it for the same reason that you say King 
Street is zoned A-residential, according to this map, is that 
correct! 

A. I am saying everything that-everything that I am say­
ing is determined by the ma1·kings on the map inasmuch as I 
am not an authority on what is rezoned and what isn't. 

Q. King Street on that map, from the river all the way up, 
is in white, which according to you would be A-residential, 
is that right i 

A. Yes. 

~ 
Q. And for the same reason the right-of-way of the ,vasll­

ington and Old Dominion Railroad is A-residential, is that 
right! 

A. That's right, sir. 
Mr. Budwesky: All right. 
The Court: Anything further, gentlemen i 
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FURTHER RE-DIRE:CT EXAMINATION. 

By Mr. Pancoast: 
Q. Mr. Petitt, what does the Beverly area show! Reference 

has been made to King Street, Beverly Hills, and 
page 22 ~ Rosemont areas. "'What do they show? 

A. Beverly is in white, Mr. Pancoast, so I take 
it that it is A-residential. 

Mr. Pancoast: All right, sir. 

FURTHER RE-CROSS EXAMINATION. 

By Mr. Chambliss : 
Q. Mr. Petitt, as a matter of fact, there have been some 

recent changes made to that map that have not been put on 
there, recent ordinances that they have not gotten around to 
putting on that map? 

A. I think so. I couldn't say so with authority. 

Mr. Chambliss : That is all. 

The Court: All right, Mr. Petitt, that will be all. 
Mr. Pancoast: Just one more question, your Honor. 

FURTHER RE-DIRECT EXAMINATION. 

By Mr. Pancoast : 

~~ 
Q. Mr. Petitt, do any of those ordinances---as far as you 

know-involve this property which is involved in this litiga­
tion! 

A. I couldn't say, sir. 

Mr. Pancoast: That is all. I believe Mr. Petitt would like 
to be excused, sir. 

The Court: All right. ·what do you want next t 
Mr. Pancoast: I would like to call Mr. George 

page 23 ~ C. Baggett. 
Mr. Chambliss: Are you calling him as an ad­

verse witness t 
Mr. Pancoast: I am calling him as a.n adverse witness be­

cause he is the manager of the defendant corporation. 
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Thereupon 

GEORGE C. BAGGETT 
was called as an adverse witness hv counsel for the City of 
Alexandria and, having been duly sworn, was examined and 
testified as follows : 

CROSS EXAMINATION.. 

By Mr. Pancoast: 
Q. Mr. Baggett, you are George C. Baggett? 
A. That's right. · 
Q. And where do you live, sir? 
A. 18 West Maple Street, Alexandria, Virginia. 
Q. What is your occupation, sir? 
A. Vice-President and General Ma:nager of the ·washing-

ton arid Old Dominion Railroad. · ·. · 
· Q. Now, were you connected with the corporation that 

operated the railroad in years past? · · 
A. "Y"es, sir. . 
Q. Could you say to his Honor and the jury whether or 

not the area of your right-of-way-strike that out. First of 
all let me ask you this: Does ·your· corporation 

page 24 ~ own tlie right-of-way involved in this litigation 
running northwesterly throt~gh the City and par­

ticularly along and parallel to Randolph Avenue, and some­
what southeasterly of the cro&sing at Raymond A venue? In 
other words, w~re the Pot~ Caal Company used t.o 
~ate a fuel yartl r 

. H ~ the proper~­
Q. It own~ the property? 
A. Yes. . 
Q. vVas there a coal yard operated ther~ in July 1931? 
A. There was. 
Q. And w~s there a fuel yard operated there in July 1940, 

t e date of the adoption of the code, the Zoning Code Y 
. There was. 
. As it is codifie~ and put into evidence here Y 

A. It was; yes, sir. 
Q. Now, I would Hirn to invite your attention to July of 

1948-or rather between the date of June 30, 1948, and July 
2, 1948-did at any time prior to that time, or just prior to 
that time, your corporation engage Mr. Campbell, or anyone 
for him, whom he elected, to reconstruct the coal trestle on 
your property Y 
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A. It did, yes, sir. 
Q. With whom did you do business on that occasion? 
A. Mr. Campbell. 
Q. Arnl was anything done pursuant to that agreement! 

A. He attempted to m~ke some rep~irs to it but 
page 25 } he was stopped. · · : 

Q. All right, sir. Now, did your corporation 
enter into a lease with Mr. Campbell, or someone for w/hom­
a firm, of which he is a member-. he was engagecl, acting, for 
the lease of that area? · · · · 
· A. We entered into an agreement with the Potomac Coal 
Company. · 

Q. Do you know who the Potomac Coal Company is f 
A. ·The agreement 1s signed as I reciln it a Mr Shep­

herd. 
Q. Do you know whether or not Mr. Campbell has any­

thing to do with thaU · · 
A. I dcm 't think the agreement shows that he has. I don't 

know ,vhether he did or not.·· · · 
Q. And did Mr. Campbell at any time talk to you about 

the rental of the property Y 
A. Yes, sir. 
Q. And did you make any arrangements for the rental of 

the property? 
A. Covered by the agreement. 
Q. How long were they to rent the property 1 
A. I think it was for ten years with the option of renewal. 

Q. And what did your lease, or agreement, indi­
page 26 r cate the use he was going to put the property to Y 

A. The same use that it has been put to· under 
the Potomac Coal Company to which he was the successor. 
· Q. To which who was the successor f 

A. Mr. Campbell's concern,Potomac Coal Company, operat-
ing under the same trade company. .. 

Q. What business did that indicatet 
A. Coal yard. · 
Q. How much of the property was to be rented to them f 
A. Whatever the old agreement covered, and as provided 

in this new agreement. · · · , 
Q. Did that include the coal trestle Y 
A. Yes, sir. 

Mr. Pancoast : I believe that is all. I beg your pardon, 
there is o~e more question. No, I will withdraw it. 
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George C. Baggett. 

DIRECT EXAMINATION. 

By Mr. Chambliss : 
Q. 1\fr. Baggett, how long have you been with the Wash­

ington and Old Dominion Railroad? 
A. I was with the "\Vashington and Old Dominion Railway 

from 1918 un"til 1932, with the receivers since 1932 until 1937, 
and with the present corporation from 1936. 
· Q. Now, the tracks where this trestle is located, what 
was the first railroad that owned that right-of-way, do you 

know°l 
page 27 } A. Well, there have been about five different 

railroads that operated through that section. One 
of the first ones was: Loudoun Hampshire ; Washington, Ohio 
and Vv estern; Richmond and Danville Dispatch; Southern 
Railway; and, W asbington and Old Dominion Railway and 
then the vV ashington and Old Dominion Railroad. 

~' 

Q. Now, the Southern Railway was the immediate pre­"'-1 decessor to the "\\7 ashington and Old Domin. ion Railway? 
f .. A. That is correct. 
· Q. Do you know whether or not the Southern Railway had 

a coaling station there¥ 
A. It did. 
Q. \Vere the bins and trestles built at the time the Southern 

operated iU 
A. They were. 
Q. And they covered the area shown in Washington and 

Old Dominion's Exhibit No. 2? Would yon look at that 
photograph Y 

A. Substantially covered by this entire section. There may 
have been some little addition made to it, but it substantially 
covered it. 

Q. Do you know when the Southern started using that coal­
ing station Y 

A. It is my information that they started in 1892. 
Q. In 1892! 

page 28 ~ A. Yes. 
Q. Did they ever abandon such f 

A. No, sir. 
Q. vVhen did the ·w ashington and Old Dominion Railway 

start using the coaling station? 
A. ·when they first leased the line from the Southern Rail­

way, in 1912. They used that as a coaling station for their 
steam locomotive up until the time when it went into an 
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electric trolley system, and then they discontinued that as a 
coaling station, and then found a more commercial use for 
it by leasing it to a firm known as the Potomac Coal Com-

, pany under which a coal yard was operated at the same 
location~ 

Q. Now, where did you sell that coal that you dumped in 
there, Mr. Baggett? 
~ A. That is inter-state traffic, and originated mostly in the 

1µ,V~ State of West Virginia, or in the State of Pennsylvania; the 
'1 Bituminous coal comes from vVest Virginia, and the Anthra-
\ P.. cite comes from Pennsylvania. 

Q. And where does your company pick up that coal for 
delivery? 

A. If it moves from Pennsylvania, we pick it up at the 
Potomac Yards, from either the Baltimore and Ohio or the 
Pennsylvania Railroads. If it comes from the South we gen­
erally get it from the Southern in Alexandria. 

Q. Now, do I understand that the present prac­
page 29 ~ tice, then, the railroad would deliver the coal to 

the bins at the Alexandria Junction, where the 
trestle involved is located, and it would be taken away by the 
Potomac Coal Company, is that correct f 

A. The Washington and Old Dominion would deliver it. 
Q. The Washington and Old Dominion; that is what I 

mean. 
A. Yes. 
Q. Incidentally, how wide is the railroad right-of-way, Mr. 

Baggett? 

tol7 A. One hundred feet. 
Q. Is the structure entirely on the railroad's right-of-way Y 
A. It is. 
Q. You have been down to that neighborhhod, have you 

not"l 
A. I have. . 
Q. If I were to show you certain photographs of the trestle 

and that immediate neighborhood would you recognize them? 
A. I do. 

l\fr. Pancoast : If your Honor please, these photographs 
which are being introduced, which are being attempted to be 
put into evidence at this time have certain markings em­

phasizing certain things. I do not feel that that 
page 30 } is correct and that they should go into the record. 

The Court: Do you object to them? 
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(J:eo~·ge C. Baggett. 

Mr. P{l1wo~st: I {lgree qn some of them. But I do ~ot 
think t~i~ ·on;e. ~hqulq. go in. 

The Ccn1rt: Well, which oµes do you object to? 
Mr.. Pancoaf;;t: ·1 object to the one numbered three, ~s ~m­

phasizing; 'and I object to number four, that emphasize.s; and 
-· all of them haYe marks on them there to emphasize certain 
things. I. do not lmo,v '"vvhat thejr are intended to emphasiz~ 
a1~d I do not believe that they should go· fo to the record. I 
would be ,vi1lirig for the jury to tal~~ a look at the Pl:'Op~rty. 
That would ·b~ th~ ri10st" expedient way for them to get all qf 
the views that inighf be obfained. . .. 

Mr. Ch@lbliss: lf your Honoi-' pl~ase, we woµlq li~e to get 
these in the i~ecord, ·a1id I think the' few n-iarkings-thei~e· are 
just a couple Qf little X's on each picture-I do not see how 
it can be sefitjusly ~rgµed th{lt they eniphasiz~ ~nythi11g p~r­
ticularly. · · · · · · · · 
· The Court : If t~~1~~ ~ll~e ~my UJ.~rks on there, there i~ an 

objectiQn. Cari yo-q get that '·'x" off? .. . ·. . 
·

111Mr. Ch,;qnbli~~·: 'I 1vill try to ·get them ~ff wttµ in~ eradi-
~~~ . .. . 

By Mr. Qh~m.~liss: 
page 31 ~ Q. Mr. B~g·gett, in the last twelve Il!Onths, have 

you be~I1 op~i,f,l,ting-or· rather, ltaye you µee:ri us­
ing that coal yard~ there~ as .. a: coal yard' .... 

A. Yes, sir. 
Q. Do you kµow off-hand ~1ow rpaµy carlo~ds of coijl and 

other ·materials· you have duniped there at the Alexandria 
Junction? · · 

A. Since-
Q. Since "January first. 
A. Since J~nuary 1st, there have be~11 sevent~~n ~arloa4s. 
Q. Arid at tha.f poi'.n t- · · · · · · 
A. And dumped in the trestle. 

. Q. 1\ncl i~ r.~gard t? the 9ha:i;a~ter 9£ th~ netg'.~1borh2od 
~mrn.e41~tely ~ro1in4 this trestle. Do you hf,l,ve ~ny 9ccaSl()Il 
to serve any \varehous·es over · there 1 

A. Yes, sir. 
Q. DQ YO\J ~~:ye a ~i:mr tracl{ f~r that purpose? 
A. W" ~ ha:ve two spur tracks t4~t s~rve the O~~ille :Ois-

trict. · · · · · · · 
:Q. Referri~g to that Z~ning l\f~p, Mr. Bf,l.gg~tt, when you 

~p~~k of the 01Jkville District, fa th~ t the are~ s}J:qw11 in 
ptirple on th~~ ~~p ¥ · · 
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(le.9rg~ C. Qq,gge}t. 
' : ' ... . ,-: l . ) ' .. : . 

A. ;.p~~t iE; ~~p:~~t. 
Q. Just· south of Randolph Ayen11e ~n.d bo-qnded 

page 32 } -rather east of Randolph .'.A.v~nue;. {iµq polirtqed 
<>n the no1~t~ by C~vert 4:y:enue 1 · · · ': 1

· · 

A. That is correct. ' · · · · · · 
Q. Is that correct f 
A. That is correct. 
Q. A~cl P.Qµ~q~d on th~ §Rµf4 P.Y ~m J.rp-n~~d ~tf~et? In­

~ide~t~iy; ¥t.- a~ggett, yoti ~:r~ fam.iH~r 1vith th~t··area here 
called Potoniac· Yatqs, ~re ·yQ

1
1! -rj.o)n ... · · .. · · . 

A.lam. ·· ···· ·· ·· 
Q. Are the:r~ ~ny r{lilroad lin~~ running ~loµg thei:~ Y 
A. The do. · ' , · · · · ·, · · · 

· ..... Y." 
Q. Do ·you: know of your owµ ~owledg~ w~~t rail1:<>{l~ Itnas 

run there! ·· - · · · · ' · · 
.. 'A .. Y ~~: e;ir.. 

Q. Which lines 1 

Mr. Pancoast: If your Honor please, I would lik~ t9 object 
to that, on the ground that it is not relevant. T'do not ·see 
the relevancy of that particular gµer;;ti9n, how H Q.~~rs on the 
issues in this case. · · · · · · · · 

The Court·: :iVhat is the ma~riality of it, Mr. Chambliss Y 
... '~» Mr. Chamblis~: It i~ reley~~ in that ~r.. Petitt testified, if 
.V~ the Court please, j.Q the fact that the Potomac Yards are 

v? / zoned A-residential because tlrey are SQ 14a:tlted Qi¥ 

l 

p~ge 33 } . 1s . . Jµs in o e eyi ~nee 
' . ' . . :' . ~Ct t ~t the~~·. i~· ~ 'l9t 9,. r~_r.O~ . ra C m . 8:. 

alleged A-res1 zon~. · · 
·ti tit in. 

·.: 

By Mr. Chambliss: 
Q. Mr. Baggett, what railroad line§! r.u~1 through the PQto-

mac Yards, to your knowledge? · · · · · · 
4". RichIQ.onq, f redericir~1n:rrg ~ f9t9m~tc R~ilroaq; B~ti­

~9te ~nd. Qhio' ;. P~~nsylvani~ Raih·Qad; South~rn Railway; 
~riq the Ches~:p~~ke ~~d Oh~o R~ilr9aq. 

Q. Ar~ ·y9µ f1riliHM. wi_t~ ·t~f strJi~turn in th~t area called 
t4e· Pqtom~c Y~rd~ o~ thh~ Zomng Mapf 
· ·'A. r· aIIl. · . . . · · . · . · .. 

Q. Are there any residenti~l hou~~s in t~at area Y 
A. Not in the Potomac Yards. . . . : . . . 

~ 
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Q. Looking at the map, Mr. Baggett, that area I believe is 
white, as BB9ml here 6? 

r' A . .....Thal is correct. 
Q. Mr. Baggett, does your railroad engage in intra-state 

or just inter-state 1 
A. Both; intra and inter-state. 
Q. What do· you mean by "inter-state" f 
A. Traffic which originates in other states or passes through 

another state between our state and another state. 
page 34 } Q. Do you have such traffic T 

A. Yes, sir. 
Q. Now, what do you mean by "intra-state"Y 
A. That moves and originates only within one state. 

G
Q. You handle that type, too f 
Q. Has tbere ever at any time been any abandonment of the 
lexandria Junction as a coaling station or coal yard by the 
A. Yes, sir. 

Vv ashington and Old Dominion Railroad t 
A. No, sir. 

Mr. Chambliss : That is all. 
Mr. Pancoast : Just a few more questions, Mr. Baggett. 

RE-CROSS EXAMINATION 

By Mr. Pancoast : 
Q. You say that there has been no abandonment of the 

railroad junction and the function of the coal yard-let me 
get it straight for the benefit of the jury, Mr. Baggett. 

The coal yard function was operated not by the railroad 
but by some other persons known as the -or trading as 
the Potomac G.Q!I Yard ; is that not true f · 

A. Coal yard T · 
Q. Yes, sir, coal yard. 
A. Yes, sir. 
Q. Now, I want to ref er to Washington and Old Dominion 

Railroad's Exhibit No. 2-this picture here-and 
page 35 ~ I believe you said that the trestle, the whole 

trestle, originally started way back at the south­
east end and came all the way up to this point indicated at 
the northwest end of the trestle? 

A. No, sir, I never said that. 
Q. You never said thaU 
A. No, sir. 
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Q. Let me ask you this : \Vha t was originally in the area 
or place where these columns stick up, five cement columns 1 
\Vhat was originally there i 

A. I would say-
Q. Before these were prit inf 
A. -that the embankment was there, which leads to the 

coal trestle. 
Q. Well, now, was· there not a wooden trestle in place of 

these? 
A. There may have been part of it. 
Q. Part of the wooden embankment went up only four feet 

higher than it is at the present time, did it noU 
A. I wouldn't testify as to that. I don't know whether it 

was four feet or five feet. 
Q; Let me ask you this: Did the Potomac Coal Company 

put coal down on the ground where these are-at a point that 
would be between these big columns and piers, I believe you 
call them? 

A. Did the Potomac Coal Company put coal in 
page 36 ~ there f 

Q. Have you or your corporation put coal there, 
or did they in turn have you put it in those bins way down 
south, on the east end¥ 

.A. It is my recollection that the bins were provided in the 
southeast end of the trestle. This is an approach to the bins. 

Q. And that is the only place that they put coal 7 
A. Only place they dropped the coal down. 
Q. Dropped the coal 1 
A. Yes, sir. 
Q. Now, is it contemplated to drop the coal anywhere in 

here after this is completed-and when I say here, I mean 
in the base between the cement columns that are indicated on 
this picture f 

Mr. Chambliss: If the Court please, what is contemplated 
in the future is certainlv not relevant here. ·what was erected 
in the alleged violation· is important. 

Mr. Pancoast: He had a lease-
The Court: If he kn°'vs the answ·er. His company entered 

into a lease with the Potomac Coal Company. 
The ·witness: I asslUile it is the intention to use as much 

of the property as may be necessary to provide an up-to date 
coaling station. 
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By Mr. Pancoast: 
Q. Then would that necessitate the deposit of 

page 37 ~ coal between these columns? 
A. Not necessarily; n,o, sir. 

Q. How about down here, where the picture indicates steel 
foundations for six more columns, would coal be dumped be­
tween those bases, if and when the columns are erected and 
the bases are made there for coal V 

A. I assume some part of it would, some part of the base 
would be used for coal or otherwise we couldn't have a coal 
yard if we were not going to use it. 

Q. That part has never been used-and when I say that 
part I mean for a distance for some eighty-I can not say 
about the distance, between the northerly-most column and 
wood indicated on that picture. It has never been used in 
the past for the deposit of coal. Is it contemplated for the 
deposit of coal under the new set-up? 

A. Before I could answer that question directly I would 
have to confer with my Superintendent, over there. I might 
say that it may be and that some part has been used hereto­
fore. 

Q. How many coal cars can you get up top to the bins at 
one time? 

A. At one time we could get-as I recall-at least three 
cars. But later on the trestle got in. such bad repair that the 
former operator, Mr. Harding of the Potomac Coal Com­
pany, disconnected the trestle from the part where the car, 

trestle rested and the coal was moved up there by 
page 38 ~ machine of some character, which was operated by 

electricity. That little machine would carry the 
coal up to the top of the bin and then drop it through the bin, 
but the car did not rest on the top of the trestle as it did 
formerly, in the past years. 

Q. Now, Mr. Baggett, at the time that Mr. Harding gave 
up the opera.tion of the fuel yard-· or the coal yard-what 
was the condition of the repair of this trestle? 

. It wa · of re air. 

~ 
. n how about the wooden part t at existed; were 

these over and above whe. re these concrete pillars are, here t 
A. All of it was in bad repair. In fact, it couldn't be used 

for a coal yard, it was in such a bad state of repair and that 
was the reason we wanted to improve it. 

Q. Mr. Baggett, could you say what part of the trestle 
formerly consisted of the wooden coal bins at the southeast 
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end? In other words, what proportion of the length of the 
entire trestle constituted the coal bins at the southeast end? 

A. I couldn't give the number of feet, no, sir. 
Q. Are you familiar with this map dated September 21, 

1923, marked "Washington and Old D0minion Railway Prop- . 
erty leased at the Alexandria Junction;" one inch equal to 
fifty feet. I believe the number is-I can not see it-it has 
C-14, that is visible, which I will first show to your counsel Y 

Mr. Chambliss: That is all right. 

. By Mr. Pancoast: 
page 39 ~ Q. Would this map assist you in telling us how 

much of the trestle at that time consisted of the 
coal, wooden coal bins at the southeast corner or end of the 
trestle! 

A~ I would have to read this in conjunction with the agree­
ment before I could say definitely how many feet. 

Q. Can you say, Mr. Baggett, what part or what propor­
tion of the entire trestle consisted of the wooden structure 
northwest of the coal bins-where the columns are located 
and to be located at the present time? 

A. You mean ih feet¥ 
Q. Yes, sir. 
A. No, sir. 
Q. Or in any other way? 
A. I don't think so. I don't think I could. 

Mr. Pancoast: All right, sir. I believe that is all. 
Mr. Budwesky: Can I ask a question, Judge? It makes it 

a little complicated but there are different interests repre­
sonted here. 

By Mr. Budwesky: 

ii 
Q. Mr. Baggett, the portion of the wooderi structure that 

has been removed and the concrete piers that have been 
placed thereupon, which it was proposed to replace the tracks, 
is that a part of the trackage facility of the W ashi:ngton and 

Old Dominion Railway Company? 
page 40 ~ A. Yes, sir. 

Mr. Howard: If your.Honor please, I think that 
question is objectionable because Mr. Buclwesky said that it 
covers their concrete abutment to be used for the purpose of 
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running tracks. I understood this witness to say that he was 
not certain for what purpose they were going to be used, 
whether for bins, to dump coal, or what the situation was. 
I do not think, unless he can qualify, he can state definitely 
for what purpose they are going to be used. The question 
would be improper. 

The Court: Let's see what Mr. Baggett said about that. 
Mr. Budwesky : If I may be heard on the question. The 

concrete piers ·obviously could not be placed there for any 
other purpose· than to support the tracks themselves. 

Mr. Howard: vV ait a minute I 
Mr. Budwesky: ,vhat happens on the ground when the 

piers-and on the ground is another question. 
The Court: Just a moment! Let's see what Mr. Baggett 

said, first. 
Mr. Howard: There is nothing in the record to show 

that these concrete piers were to be used for that pur­
pose. 

page 41 ~ there are fifty tons to the car-maybe twenty-five 
question 1 Perhaps we can clear this situation. 

By Mr. Budwesky: 
Q. Mr. Baggett, did you employ the Northern Virginia 

Construction Company, through Mr. Campbell, to do some 
work for you at any timef . 

A. I entered into an agreement with them. 
Q. And you were to pay them for some certain work that · 

they were to do, is that right f 
A. That's right. 
Q. And that work was to consist of what? 
A. Consist of rebuilding the trestle and making repairs-

make it suitable for use as a railroad facility. . 
Q. At that point, are you familiar with the trackage that is 

availablef 
A. Substantially, yes, sir. 
Q. Is there a main line track f 
A . .Yes, sir. 
Q. Is there a spur track on grade f 
A . .Yes, sir. 
Q. Is there another delivery track. on the trestle f 

~\ 

A. .Yes, sir. 
Q. There is a main line, a spur track on grade, and then 

the trestle ? 
A. And a lead track to the trestle. · 
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page 42 r Q. And that has been a facility of the railroad 
company-as I understand from you-for many 

years? 

[( 
A. I know it has been to my personal knowledge since 1918, 

wlien I first went to the railroad company. 

( 

Mr. Budwesky: That is all. 

FURTHER RE-CROSS EXAMINATION. 

By Mr. Pancoast: 
Q. Mr. Baggett, how much did you pay Mr. Campbell, or 

the corporation for which he was acting, for the reconstruc­
tion¥ 

A. I haven't paid him anything. 
Q. How much did you agree to pay him f 
A. He is to do it at cost to him. 
Q. And-
A. And we would reimburse him for his expenses. 
Q. How much were you to pay him under your agreement 

for the lease of the property? 
A. He pays us for the lease of the property. 
Q. How much was he to pay you, then? 
A. How muchf 
Q. Yes. 
A. Five dollars a year. 
Q. Did the lease cover the trestle Y 
A. It did. 
Q. And did I understand you to say that the trestle was 

not in such condition that it would be used unless 
page 43 ~ it was rebuilU 

A. No. I testified that since the first of January 
1948, that he had unloaded 17 carloads of coal in the trestle 
but that after Mr. Campbell started to make repairs to it, it 
was not in condition to be used. 

Q. At the-time he started¥ 
A. Yes, sir. 

Mr. Pancoast: That is all. 
Mr. Chambliss: Just a moment, Mr. Baggett. 

FURTHER RE-DIRECT EXAMINATION. 

By Mr. Chambliss: 

·r 

Q. Mr. Baggett, in connection with the coal that was 
dumped from the trestle, the trestle approaching the old bins, 
did you ever dump any coal down under the trestle itself Y 



iO S,rmr~rn~ ~o-qrt of 4-PP~~1~ ~f V~rgi~i~ 

~~9rge O. JJ~gg~H· 

~. Not -q~tn it :r~~~4e4 the tqp 9£ the tr~stle and the~ th~ 
coal w~~ p.um,ped~ 

Q. But you had dumped it down between the end of the 
~~~~nkµ:tent, WliEffQ t~e wooden tr~stle 1>egins, a.:p.d tµe bin 
started? You did dump it i~ th~t are~, qid yqu nqt? 

A. Well, I don't think so. Unless we had ~ bin 1.1:p.der it, 
it wouldn't be dumped at all if there wasn't any bins in which 
it could b~ qµ~pe~. · 

Q. How much coal did you haul over that annu&.lly? Dq 
you have a~y icl~~? 

···· ·4. :Appro~imately fifty carloa¢ls over, about­
page 44 ~ there ·ate fifty tons to the car-' maybe twenty-fiv~ 

hundred tons a yeH. That h~s be~n an ~yerage 
for a good many ye~rs. · ' · ; · · · · · 

Q. And was the revenue whf(}h you obtai~ed from t4~ h~ul­
ing of that coal the reason· you· 1eased the trestle· to 1\t!r. 
Campbell for such ~ noniin~l rental¥ 

A. That is 'right· We couldn't do business and co:µtiµue 
refusing revenues from the traffic. · · · · · · 

Q. To continue the coal business there? 
A . .Yes, sir. · .: · · , , ·. · · · · 
Q. You mean, to continue the coal busines~ there Y 
A. Yes, sir. · 

Mr. Chambliss : That is all. 
Mr. Pancoast: That isl ail. 
Mr. Budwesky: That is all. 
The ·courf:'°T4at' is ~II, Mr. Baggett. 

- ... _ ... - .. - . 

Gentle~en, sµppose Y!)U recess f pr ~b9ut five mmutes, now. 
. . .. . . . . - I. . , . . . , . • • . 

. (Where~pon, a brief r~cess wais taken and at the con1ple-
t10n of which the· following ·occurred : ) · · · · 

The Court: Who do you want next t 
Mr. Pancoast: I would like to call Mr. George Giammit­

torio. 
The Court : .Afl right. 

I •" • - I_;_ t 



Thereupon 

GEORGE M. GI4.MMil'TORIQ 
p~g~ ~5 } :was <!alle~ ~s a ~itµe~~ by cou~~el fpr t.h~ City of 
· . · 4-lexLlnqr1a ~ll~, 4~~11-g b~en q.uly &wor~, wa~ 
~x~mm~d ~d i~stified ~~ f oJiq~~ ; · 

DH~ECT ~4~:Ml!:f ATIO~. 
By Mr. Pa.ncoast: 

Q. Mr. Giammittorio, will you give your full n~e, piease 7 
A. George M. Giammittorio. · · · 
Q. Where do• you live, Mr. Giammittorio Y 

-.. .A... 311 Calvert .A venue. - · · ' : .. · . · · · .. · 
Q. And where is that in relation to the property ~ q-qes-

tion in this action? · · ·. .. · - · · · 
.. ..A. About'one 'liundred ~d fifty feet away. 

I to~~ 
1
How long ~~ve ·y~ti lived ~11: ~~i~ :v~~ini!Y, ~fr. ~~~~it-

. A. All my life, twenty-seve:µ. years. 
Q. Are Y?~ familtar wit~ the r~ilroa4 tre~tl~ th~t wa:~ o~ce 

used by Mr. Hardmg; tra~!}g as the Potom~e Coal Cqillpa~y, 
according to the evidenc¢· in· th1~f c~se, as it ~xi~ted prior to 
June 30th of this year, 1948 f · · · · · · · -- · 
· ·A~ Ye~, sir. I anr very ~ainiliar with ft. · 

Q. Do you. know what ·happ~Iieq. to tpe coal trestle lletween 
cT une 30th and July ·2, 1948 Y : · · · · · ·· · ·· · · 

A. It was removed P!ior to that time by Mr~ Ca~pbell's 
· · · organization. · · · · .. · - · · · ·· .. · · ' · 

page 46 r .. · Q. How long prior to that time? 
A. I would sa a roxima tel two 

I am gqessin o e·· nne. · · · ·: 
n what was put ~n the!e, in its pl~ce 1 Strike that 

out. How mueh <>f it was removed Y '· 
~-- I - birds or three- uarter~. 

. 11 right; sir~ What was pu ere ·ui its place! 
A. There was a shovel that excavated quite a qit o"f' dirt. 
Q. At what point, Mr. Gia,inmittorie>l -:: · ·· · , · 
A. They excavated under the- old· wood~n trestle, and then 

they excav~ted a portion of tl1e track ·north of ·where the old 
wooden trestle was originally.'- They excavated a ·portion· of 
the track and the ~ntire portion; ·iength of the ·old wooden 
trestle, which had been removed by. ther,n.' ... . . . ' ... 

Q. How much ·ground did· they take 6ut of tpere, in feet Y 
I mean, for what depth did they exc·avate wb:ere 'the old 
trestle was 7 .. .. ··' 
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%)' !-· About four or five feet. 
' , Q. And what is there now Y 
\l \) A. There are six concrete piers, have substantial concrete 
~ walls about 16 feet high, twelve to fourteen feet wide, and 
~ about eighteen inches thick. I haven't measured 
C'\ I page 47 ~ those. This .is simply from observation. In addi-
\l · tion to those piers, there are seven footings, seven 

additional footings on which piers are to be placed. 
Q. Do you know who did that workf 
A. Yes, sir. 
Q. vVho did! 
A. Mr. Ar r Campbell Northern Vir 

Cm y. 
. ow do you know that f 

A. I was told that by Mr. Campbell, himslf, and by his son­
in-law, Mr. Varney and Mr. Shepherdson. I saw Mr. Varney 
and Mr. Shepherdson on the project working. 

Q. Just when did the erection or construction that has gone 
on take place, l\~r. Giammittorio? 

A. It took place between June 28th and July 2d. 
Q. Was it in the daytime or nighttime Y 
A. It was both, in the daytime and nighttime. 
Q. Mr. Giammittorio, you said that you lived there all your 

life. Do you remember the use of the property and to what 
extent it was operated¥ "\Vas it operated as a coal yard by 
Mr. Harding some years agoY 

A. Yes, I remember very well. It was operated by Mr. 
Harding on a very small scale. He used to dump one coal 
car at a time. 

Q. And as far as . you know, when did that operation 
cease¥ 

l 
page 48 ~ A. I don't recall the date that. it ceased. But I 

understand that just a short while back that Mr. 
Campbell purchased the Potomac Coal Company from Mr. 
Harding. 

Q. Mr. Giammittorio, was coal ever deposited in it, or on 
the ground, and in the space where the concrete piers have 
been erected and where, as you have testified, it appears that 
six or more are to be erected f 

A. No, it was not. The coal was deposited in the bins 
several hundred feet south of that point. 

Q. Do you recall the overall dimensions of this trestle from 
the south end to the embankment¥ 

A. Approximately three hundred feet. 
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Q. And what part of that trestle consisted of the bins? 
What was the length of thaU Do you have any notes which 
you could refresh your memory? 

A. I have notes, but I don't have them with me. I would 
say 120 feet. 

Q. And have you looked at the bins recently? 
A. Yes. 
Q. Did you look at the bins at the time specified in the war­

rant-that is to say, June 30th to July 2d f 
A. Yes, I did. 
Q. What was the condition of the bins then Y 
A. They were in a state of complete collapse and decay. 

Q. ·what was the condition of the trestle that 
page 49 ~ has since been removed! 

A. The same condition, complete decay and col-
lapse. 

Q. How often do you see the property 1 
A. Every day. I can't help but see it. Every time I go 

out in the yard, I see it. 
Q. Now, how many people live around there, Mr. Giam­

mittorio? 
A. Well, the section at Del Ray-there is quite a few 

people living up and down Randolph, Burke Avenue, Stewart 
Avenue-it is a complete residential section. Over there on 
my side is Calvert Avenue and Swan Avenue, the other side 
of Raymond A venue. 

Q. ·wm you indicate on this map, for the gentlemen of the 
jury, where you live and where the coal trestle is Y You can 
step right over there, with his Honor's permission, and point 
it out to the gentlemen of the jury. 

A. I live here. 
Q. Now, for the stenographer, will you indicate where you 

are pointing! 
A. I am pointing to a street indicated as Calvert Avenue, 

which is on the east side of the Washington and Old Dominion 
Railroad right-of-way. My house is located about one hun­
dred and fifty feet from the site of the coal yard or coal 
trestle. 

Q. Do you know any other people that live there 
page 50 ~ -as near as or any closer-to the coal trestle Y 

A. My father's home is closer than mine. He is 
about fifty feet away. There are about seven or eight houses 
-seven or eight brick houses-on Calvert Avenue. Raymond 
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----Avenue is completely built up with residential houses. That 
«--'"'!"is......;;tli;.;;;;::ehext street north of Cahrert A venue. 

Q. And how far away is that from the coal trestle? 
A. Raymond A venue intersects the vVashington and Old 

Dominion Railroad's right-of-way, three or four hundred 
feet north of the coal trestle. 

Q. Now, on the south side of the tracks, what is the con­
dition, or who lives there, and what is the condition of that 
land close by or in the vicinity of the coal trestle? 

A. It is all residential land. It is all occupied by people 
who resided in this conmmnity for twenty or thirty years. 

Q. Do you know Mr. Rothgeb? 
A. Yes, sir, I do. He has lived there for twenty to tw·enty­

five years. 
Q. How close is he to the Potomac Coal Company land t 
A. He is about twenty feet aw·ay from it. There is a small 

driveway that separates his back yard from the coal com­
pany's right-of.;.way, and the trestle. 

Q. Mr. Giammittorio, during the course of your living 
there; and according to your observations, was 

page 51 ~ coal ever deposited where the new cement piers 
are now built and where it appears, according to 

your testimony, that some more piers are to be built by the 
foundations Y Has coal ever been deposited along there under 
that trestle? 

Mr. Chambliss: If the Court please, I do not think that 
Mt. Giammittorio is qualified to answer that question unless 
it is shown that he "\\1as in a position to see whether the coal 
was deposited when all the cars were out there. . . 

The Court: Well, he is subject to cross examination, Mr. 
Chambliss. He says he has lived there all his life. He can 
answer to the best of his knowledge. 

Mr. PancQast: Can you answer Y Do you know what I am 
trying to ask? . . 

The Witness: I ca.n answer it. I understand the question. 
The wooden trestle was in such a bad state of decay and re.:. 
pair- .. . 

Mr. Chambliss: I object, if your Honor please, as being 
unresponsive and ask that it be stricken, sir. 

The. Court: Sustain the objection~ 
Mr. Pancoast: J rist answer the question. 
The Witness: The coal was not dumped on the ground, but 

part of the track was removed in order that a smaller car 
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corning to the top 9f the tr~stle corild dump the coal into the 
bins at .fhe top of the trestle. The coal was never 

page 52 } deposited 011 the ground,. there. T}:iere were several 
means of getting the coal to the top of the trestle 

in lieu of tak~ng a heavy coal car up there inasmuch as they 
were afraid it would collapse. 

By Mr. Pancoast: 
·Q. Now, in relatio~ to the overall distance of the ti·estle as 

it existed prior to Mr. Campbell's work, and in relation to 
what it is now, what have you to say as to thatf What is the 
comparison f Are they the same as far as overall distance 
is concerned? 

A; As to that I can testify what Mr. Campbell told me he 
was going to do there. I don't want to be bound too much 
by distances because I have not made any accurate measure­
ments of the distances; 

Q. Well, you said something about some excavation not 
necessarily under the trestle, the old wooden trestle, btit some 
in the approach. ·what have you to say about that, if ai}y­
thingf 

I A. Well, the old wooden trestle has been expanded by the 
new concrete bins or conc_rete trestle. . It has been_ expanded 
northwardly and earth has been removed from the embank-
ment, I wo.uld sax:,~guessine,:-t~erity tp thirty feet. , 

Q. All right. Now you said somethmg about what Mr~ 
Campbell told you about the use, or intended to use the 

trestle. What ha:ve yori to say about that T 
page 53 ~ A. M.r. Campbell came to my office and he told 

me that he understood that I was the spokesman 
-I was representing the people out there, in that community 
-· and that the people were objecting to his rebuilding the 
coal trestle. J t<ili] Mt. Campbell that the peotle out there 
very strongly o6j'e;ted to his rebuilding the coalrestle~ They 
ha.d always understood that when the wooden trestle rotted 
out it could not be rebuilt and never would be and that would 
be the end. They have been trying to get rid of the coal 
trestle there for some time, some twenty years. I told Mr~ 
Campbell that we were not trying to put him out of business; 
or that we were trying to keep him from goirig into the coal 
business. 

Mr~ Chambliss : If the Court please, I do not tbink that 
this is the proper time for Mr. Giannnittorio to argue the 
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case. I think that if they want to put in statements to bind 
Mr. Campbell, that is one thing. I do not think that he should 
be allowed to say what he said to Mr. Campbell at this time. 

The Court: What would be the pertinency of that, Mr. Pan­
coast, as far as this warrant is concerned f 

Mr. Pancoast: I am trying to ascertain for the benefit of 
the Cprirt and jury the extent to which Mr. Camp­

page 54 ~ bell intended to use this property. I think that is 
very. material. I propose to show that-by this 

question-he intended to extend and enlarge, by the rebuild­
ing of this coal business there-

Mr. Budwesky: :M:ay I ask the counsel for the City whether 
he is binding Mr. Campbell, as the President of the Northern 
Virginia Construction Company, in erecting this trestle, in 
which ~vent the question is entirely irrelevant, or whether he 
is undertaking to bind Mr. Campbell as a partner in the 
Potomac Coal Company, which is not before the Court¥ 

Mr. Pancoast: Well, now, I am perfectly willing to answer 
that question, if it would help the Court. 

The Court: No, that would not help me. What I would 
like to know is: if Mr. Giammittorio is going to elaborate 
Mr. Campbell's plans, inasmuch as he is not charged with 
thaU He is char e ith the e¥ectio; of a sti:xwture, coal 
res o eration of a fue r . ~ the size of it, 

.as I see it · e an 1fference. If it should not 
e erec.ted or whether it 1s perm1ss1 le to erect, that is the 

question, here. Wha.t would be the materiality of it 1 
Mr. Pancoast: As the warrant says: '' For the operation 

and use as a coal yard.'' Now,. this relates to that 
page 55 ~"'operation and use as intended by Mr. Campbell 

according to his conversations or representations 
to this witness. And so far as to whether this relates to the 
corporation or to Mr. Campbell, I say that i,t relates to Mr. 
Campbell, himself, because he can not hide in so far as the 
violation is concerned under a corporate existence or any 
partnership existence. 

Mr. Chambliss : If your Honor please, I think the single 
inquiry here is as you stated a moment ago. Did we erect a 
structure over there in violation of a zoning ordinance 1 If 
so, that is the inquiry, or was it permitted¥ Now, what our 
future plans might be or what Mr. Campbell's plans might be 
are irrelevant to the question before this Court today, and I 
object to the testimony and ask that the jury be instructed to 
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ignore such testimony as this witness has given which bears 
on that question and which is prejudicial to the railroad. 

The Court: He can testify to what Mr. Campbell told him 
as to the purpose that he intended to use the property, but 
as to the size of it, I do not think that he need go into that. 

Mr. Pancoast: All right. 

By Mr. Pancoast: 
Q. Did l\fr. Campbell tell you anything .about the purpose 

of the erection there f 
page 56 ~ A. Yes, sir. Mr. Campbell told me that he wais 

going to rebuild the trestle, and inasmuch as it 
had become too dangerous, and that the railroad would not 
deliver coal to him there, he was going to have facilities for 
the dumping of six cars there. 

Mr. Pancoast: Your witness. 

CROSS EXAMINATION. 

By Mr. Chambliss: 
Q. Mr. Giammittorio, you are a practicing lawyer here in 

Alexandria, are you not Y 
A. Yes, I am. 
Q. And you were born out there, I think, near where this 

trestle is located? 
A. Within fifty feet of it. 
Q. I think you were born in the house that is the nearest 

to the trestle structure Y 
A. That is correct. 
Q. That is owned by your father Y 
A. That is correct. 
Q. You and he, of course, have talked about this case to-

gether! 
A. Oh, yes. 
Q. And he has asked you to present it on his behalfY 

Mr. Howard: If your Honor please, I object to that unless 
you intend to show prejudice-

page 57 ~ Mr. Chambliss: I am merely trying to show the 
interest of the witness. 

Mr. Pancoast : If your Honor please,-
The Court: He has already testified where he lives. He 
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lives within 150, or one hundred feet of it a.nd his father lives 
within fifty feet, and other people live-this man Rothgeb­
live within twenty feet of it. 

Mr. Pancoast: The warrant shows that it was issued on the 
complaint of the City Attorney and not on the complaint­

Mr. Chambliss: I will get to that in just a minute, Mr. 
Pancoast. 

By Mr. Chambliss: 
Q. Other relatives of yours live in the immediate neighbor­

hood, is that right, Mr. Giammittorio? 
A. Yes, sir, they do. 
Q. And they likewise have asked you to press this matter 

for them? 
A. Everybody in the community. Everyone in the court 

room has asked me to do that inasmuch as I am the only 
attorney in the vicinity. 

Q. I see. The residents are here in the court room? 
A. Yes. 
Q. This morning! 
A. Yes. I can name them. 

Q. As a matter of fact, Mr. Giammittorio, at the 
page 58 ~ time the warrant was taken out by the City in this 

case you spoke to Mr. Pancoast about it, did you 
not? 

A. I think I spoke to everybody in Alexandria about it, 
including Mr. Budwesky. 

Q. You asked him to have the warrant issued Y 
A. No, I asked for advice on it. 
Q. But did you not actually request that the warrant be 

issued against the Washington and Old Dominion Railroad f 
A. I don.'t know tha.t I specifically made that request. I 

know that I talked to all the city· officials that I thought had 
any control over the project. 

Q. You talked to Mr. Pancoast about iU 
A. Yes. 
Q. The City .Attorney¥ 
A. Yes. 
Q. Did you talk to Mr. ·Colasanto about iU 
A. Yes. 
Q. And you told them that you were anxious that the 

action be pressed Y 
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A. Yes. 
Q. Is that correct f 
A. Yes. 
Q. Against the Washington and Old Dominion Railroad 7 
A. In the interest of everybody in the community. 

Q. Particularly in your interest Y 
page 59 ~ A. \Vell, I was representing myself as attorney. 

I was attorney for the other people in the com­
munity. 

Q. As a matter of fact, it is your judgment, is it not, Mr. 
Giammittorio, that your property would be considerably in­
creased in value if this trestle was taken away from there 7 

Mr. Pancoast: If your Honor please, ,that has no bearing 
upon this case. Mr. Chambliss has repeatedly said that such 
things are-

The Court: Sustain the objection. 
Mr. Chambliss: I note an exception to your Honor's rul­

ing since I intended to prove further interest and bias of the 
witness. 

The Court: All right, sir. 

By Mr. Chambliss: 
Q. Now, there is considerable industrial zoning around that 

immediate area, is there not, Mr. Giammittorio? 
A. The area is residential, prevailing residential. 

Mr. Chambliss: Would you mark this, please! Mark that 
as ''Washington and Old Dominion Railroad's Exhibit No. 
4 for identification.'' 

By Mr. Chambliss: 
Q. I am showing you a photograph marked, '' Washington 

and Old Dominion Railroad's Exhibit No. 4 for identifica­
tion", which is taken from the top of a railroad box car, and 

approaching a house, which is seen in the left 
page 60 ~ background of the picture. Do you recognize that 

neighborhood, Mr. Giammittoriof 
A. Yes, sir, I do. 
Q. Do you recognize that particular house with a dormer 

window-a two-story house with a dormer window---on the 
roofY 

A. I would have to guess at it. The only thing I can see 
is a roof. 
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Q. What is your best guess f . 
A. My best guess would be that the house belongs to Mrs. 

Pennazolio. 
Q. Is she related to you Y 
A. She is my aunt. 
Q. That is a fair picture representation of that neighbor­

hood as the tracks approach the-

Mr. Howard: What neighborhood Y 
Mr. Chambliss: Is this a fair picture-now, I want you to 

be fair-representation of that neighborhood a-s the tracks 
a pp roach the trestle 1 

The Witness#. It is not; no, sir. It is a very biased picture. 

By Mr. Chambliss: 
Q. ·what is wrong with it, Mr. Giammitforiof 
A. It is a photograph taken of some warehouses that are 

in the vicinity. 
Q. Vl arehouses are there, are they not Y 

page 61 ~ A. That is true, but it doesn't show any houses 
that are also there. 

Q. At this particular location, there are warehouses there, 
are there noU 

.A.. It only shows a roof, as I see, of one house. You asked 
me if the photograph was a true picture, and I said it was a 
biased picture. 

Q. All .right. I will ask you this. Is that a true picture 
of that particular location with the trestle in the background 6l 

A. I don't know, not having taken the photograph and not 
being there. 

Q. You have lived there all your life, have you noU 
A. You are not asking me what I know personally. You 

are questioning me about this photograph. 
Q. It is your statement that it is not a true photograph! 
.A.. I don't know whether it is true or not. 
Q. It is biased, is that your characterization! 
A. Yes. 
Q. Because it does not show enough houses, is that itT 
A. It is taken merely to show the warehouses that I admit 

are there. 
Q. I see. 

A. It is a very small portion of the community. 
page 62 ~ Q. But ais far as what it does show, it is a true 

and correct picture of the area covered in that 
photograph 1 
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A. I don't feel that I am qualified to answer that. 
Q. You have lived there all your life. You can see and you 

have been there daily? 
A. That is true. If you want me to testify as to what is 

there, I can. But I don't feel that I can testify as to what 
that photograph-

Q. I want to be fair with you and I want you to be fair 
with me. · 

A. All right. 
Q. Can you say whether or not that is a true photograph 

of what it·purports to depict? 
.A. I can not. 

Mr. Pancoast: I object to the introduction of it, if your 
Honor please. 

Mr. Chambliss: I am not offering it. 

By Mr. Chambliss: 
Q. Now, Mr. Giammittorio, directly across from your prop­

erty, there on Calvert Avenue-

1\Ir .. Howard: If your Honor please, as I understand it, 
that picture was not offered in evidence. I thought the pfoture 
was in evidence. I do not think he would have the right to 
examine the witness on something that is not in evidence, 

and I think the question and answer should be 
page 63 ~ stricken. 

The Court: All right. Mr. Chambliss merely 
referred to it-

Mr. Chambliss: I said, ""Washington and Old Dominion 
Railroad's Exhibit No. 4 for identification.'' I did not have 
it in. 

Mr. Howard: I thought it was an exhibit. 
Mr. Chambliss: If the Court please, I will have that picture 

identified later on and have it put into evidence. 
The Court: All right, otherwise the testimony will be 

stricken. 
Mr. Howard: All right. 
The Court: All right, let's get along. 

By Mr. Chambliss : 
Q. Now, Mr. Giammittorio, on the Calvert Avenue, where 

you live, I believe you indicated that you lived right here,. 
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about the corner of Calvert A venue and Montrose A venue, 
is that correct Y 

A. No, sir. 
Q. Where your house is T 
A. No. 
Q. ·where is itY 
A. My house faces north on Calvert A venue. It is the 

second house on the south side of Calvert A venue, which runs 
east and west. It is approximately one hundred 

page 64 ~ feet from tlie ,v ashington and Old Dominion Rail-
road's right-of-way. About there (indicating). 

This small street that comes off of Raymond Avenue. Let's 
see, now. I was indica.ting the north side. I am on the south 
side. I am here. 

11 r Q. You are on the south side of Calvert Avenue, just east 
of the Washington and Old Dominion right-of-way? 

A. That is correct. 
Q. And you are across from Calvert Avenue in an area 

which is shown here as an area which would be C2-residential, 
across the street and a little west? 

A. Yes. 
Q. As a matter of fact, that area in there has recently been 

zon~d industrial, has it not, as shown on this J11!P as being 
Qrange? _ ... 

A. I don't know. 
Q. I am reading from pai·agraph three of Ordinance No. 

542 of the City of Alexandria, and ask you if you ~re familiar 
with where this property is located. '' (e) 436 through 446 
Calvert Avenue known as Lots 22 (a) and 22 (b), Block 18, 
assessment map 206 located on the north side _of Calvert Ave­
nue., 118.98 feet west of River Road having a total frontage 
of 150 feet and a depth of 110 feet from B-residential to E-

industrial. '' Do you recognize that description Y 
page 65 ~ A~ I assuine that is the description of a portion 

of the warehouse area which had for some reason 
or other-

Mr. Pancoast: ,Yait a minute! ·what is the date on that 
ordinance? 

Mr. Chambliss: The date is June 1948, is it not, Mr. Giam­
mittorio? 

The Witness: Yes, sir. 

By Mr. Chambliss: 
Q. Can't you place that property directly across the street 
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from your house and up a little bit, that is, to,vards the 
Potomac Coal Yards, which would be easU 

A. Yes; this property is. towards the Potomac Yards, but 
whether tha.t is the property-I think it i~. I think this is a 
part of the s.ame plot df land that is occupied by the ware~ 
houses at the present tilrte. 

Q. Now, bn Ordinance No. 512-

Mr. Pancoast: The date, please? 
Mr. Chambliss: I do not believe the date is shown on the 

copy I have, sir .. 
Mr. Howard: Are these ordinances in evidence that you 

are talking about, now, Mr. ChamblissY 
Mr. Pancoast: No, they are not in evidence. 
Mr. Chambliss : No. 

By Mr. Chambliss: 
Q. Ordinance No. 512 likewise speaks in para­

page 66 ~ graph number eight: "(8).-400 through 418 East 
Calvert A venue, known as Lot 5001 of parcel B of 

the Oakville tract, located on the north side of Calvert Ave­
nue 468.98 feet west of River Road, having a frontage of 
243.20 feet and a maximum depth of 109.99 feet, to E-indus­
trial. '' 

Mr. Pancoast: I want to object to your Honor u~less he 
can show that is enacted prior to the issuance of this warrant. 

The Court: I think that is reasonable to ask. 
Mr. Chambliss: I will limit my question to this. I will ask 

l\fr. Giammittorio if he does not know of his own personal 
knowledge that that parcel has been rezoned recently to in­
dustrial. 

Mr. Pancoast: What is the materiality of that¥ 
Mr. Chambliss: He has testified to the residential character 

of the neighborhood. 
Mr. Pancoast : All right. 
Mr. Budwesky: He says that it is .all residential. 
The Court: He claims it is across the street and slightly 

to the east of where he lives . 
. Mr .. Chamb}is~ : . Just across the street and slightly to the 

east of where he lives . 
. The Court: .We. just went through that. 

~fr~ Chambliss : There are two parcels. 
page 67 ~ The Court: All right. If he knows of his own 

knowledge, he can say so. 
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The Witness: If your Honor please, I do not know what 
Mr. Chambliss has reference to. There is only one plot of 
land that have the warehouses on it. I know from my own 
personal knowledge that for some unforeseen reason that 
land was not rezoned until, when the whole piece was re­
zoned, recently rezoned, a small strip of it-still in the same 
warehouse area. It doesn't even occur on the residential area. 

By Mr. Chambliss: 
Q. Do you know, Mr. Giammitorio, that across the street 

from where your house and east-that is in the direction of 
the Potomac -Yards-they have recently, they are separate 
parcels, been rezoned to industrial T 

A. T,vo parcels-separate parcels? 
Q. Yes, sir. 
A. No, I am only familiar with only one rezoning. 
Q. Very well. Now, :Mr. Giammittorio, in connection with 

the embankment that leads up to the trestle, you are, of 
course, familiar with that embankment! 

A. Yes. 
Q. As a matter of fact, it comes up almost to the second­

story window of your father's dwelling, does it noU 
A. 1.Nell,-

page 66 ~ Q. I do not want to exaggerate. Correct me if 
I have misstated anything. 

A. About that, yes. 
Q. About tha.tt 
A. Well, I don't-I would say it was ten or twelve feet 

higher. 
Q. There is a spur track that runs up that embankment, up 

to where the new structures are being put in 1 
A. Spur track T 
Q. Yes, from the main line of the railroad f 
A. Yes. 
Q. You have been up on the embanlmnent yourself, have 

you notY 
A. Yes, many times. 
Q. Many times Y 
A. That's correct. 
Q. Do you know the distance from the end of that em­

bankment-that is, where those new concrete piers are going · 
in-do you know the distance from that point to where you 
hit high grade, the same grade as the railroad? 

In other words, how long is that embankment t 
A. I d_on 't know .. -----·~ .... · ::: 
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Q. What is your best estimate! 
A. I would say that the length of the whole thing, from 

the switch to the northern end of the bins, is about 
page 69 ~ 435 feet-that is what somebody quoted. 

Q. You have never taken an estimate of the 
distance of the embankment 1 

A. No. 
Q. And you leave the embankment and go towards where 

the old bins still are-do you still follow me 7 Going in that 
direction. 

A. Yes. 
Q. How far is it from the end of that embankment to 

the end of the old bins that are still standing Y Have you ever 
measured that distance? 

A. No. I am not prepared to testify on the exact dis-
tance. · 

Q. You never made any measurements, I take it, of" the dis-
tance covered by the new work itself7 

A. I-
Q. Any actual measurements 7 
A. -couldn't. He had the piers, the walls-whatever you 

want to call them, six of them. 
Q. I think you testified on direct examination that you 

did not measure them. You testified they were 18 inches 
thick, for example. You did not actually measure them, did 
you7 

A. ·That's right. 
Q. You testified as to the width. You never measured 

them7 
page 70 ~ A. That's right. 

Q. So, you can not testify what the distance is 
covered by the old trestle and by the concrete bins, since you 
never measured them? 

A. I can only by approximation. 
Q. So that the figures you gave on direct examination, 

two-thirds or three-fourths of it had been removed, was just 
an approximation Y 

A. An approximation. 
Q. Is that correct 7 
A. That is correct. 
Q. Now, the W' ashington and Old Dominion Railroad and 

the Washington and Old Dominion Railway, its predecessor, 
have operated the coal trestle there for as long as you can 
remember, have they not, Mr. Giammittorio7 
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A. 1:es, sir. . 
Q. That is one of your earliest memories, is it not? 
A. 1: es, sir; that is correct. 
Q. And there was no interruption in the use of that trestle 

by the railroad, was there? 
A. In recent years it has practically been out of business. 
Q. It has practically been out of business? 
A. Yes, sir. 

Q. Did you hear Mr. Baggett testify this morn­
page 71 ~ ing? 

A. I did. 
Q. That 17 cars had been dumped there since January 1, 

1948f 
A. I think that prior to that he would have to testify that 

there were very few cars dumped there. 
Q. 1: ou cannot deny since January 1, 1948, that there were 

seventeen, can you Y 
A. I can not. 
Q. Now, you also testified that there was no coal dumped 

under the t!'estle. Did you mean by that that you never saw 
any dumped under there 1 

A. I testified that they had this little arrangement where 
a little c~r would go under a large car and coal was dumped 
there and taken up to the bins and redumped. 

Q. But, now, you know he had a trestle approach up to the 
old bins ; do you remember that? 

A. Yes. 
Q. Did you ever notice whether the coal was dumped down 

into the trestle? 
A. In the trestle? Nothing other than what I have testi­

fied to now. 
Q. Of course it could have been dumped and you couldn't 

have seen iU 
A. Not likely. I don't think that it could have happened 

and I couldn't see it. I am just that close to it. 
page 72 ~ Q. I am just asking you a fair question. 

A. Yes. 
Q. It could have been dumped there and you could not 

have seen it? 
A. If it was dumped and removed in fifteen minutes or 

twenty minutes, it could have been. 
Q. Can you not answer my question? 

The Court: He has answered the question. Not likely. 
M.r. Chambliss: Not likely. 
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By Mr. Chambliss: 
Q. Now, returning to that spur track for a minute, Mr. 

Giammittorio, the only purpose of that spur track was, of 
course, to get up to the trestle which went on down to the 
bins, is not that so 7 

A. I don't know. 
Q. Went up to the embankment Y 
A. I assume it was for that purpose. 
Q. You never saw it used for any other purpose, did you T 
A. They used it for shifting cars when they have a lot 

of cars. 
Q. The spur track up there? 
A . .Yes. 
Q. But are there not two spur tracks that you are speaking 

off 
page 73 ~ A. I don't know. 

Q. I shown you vVashington and Old Dominion 
Railroad Exhibit No. 1. This is a picture of the Railroad 
track as it approaches your father's house, which is shown 
on the left-middle of the picture ; do you see the two spur 
tracks there Y One of them is parallel to the main line of tl1e 
railroad and one going up the embankment. 

A. Yes, I see them. I assume that they were both main 
tracks. One track at one time going over to the Potomac 
Yards. 

Q. Now, the spur track goes up the embankment, that was 
only used for hauling coal up there and later getting on the 
trestle, is not that right? 

A. I testified that I have seen it used for the purpose 
of shifting cars, and I have. 

Q. Do you mean the spur track that goes up the embank-
ment? 

A. Yes. 
Q. For the purpose of shifting cars f 
A. Yes,-you see-talking about the embankment, almost 

level, I would say, for about half-way up to the trestle. It 
is actually not an embankment. It is level with the ground 
on the other side. 

Q. Do you mean up to where the grade starts t 
A. Yes. 

Q. And then the grade does start, and the em­
page 7 4 r bankment gets as high as the second-story window 

of your father's house, approximately Y 
A. Yes, you said that, and I said ten or twelve feet. 
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Q. Ten or twelve feet. All right. 
A. Yes. 
Q. At that point they certainly did not use the track up in 

that a.rea for switching cars, did they-up to the embank­
ment¥ 

A. You asked if this spur was used for that purpose, and 
,-

7
~ I said it was, and in addition-

Q. I see what you mean. Beginning at where the grade 
starts on the embankment and going up that rise, that was 
not used for switching cars I 

A. I haven't-
Q. You never saw it used as such¥ 
A. I haven't observed it so close. 
Q. So the only thing-the only purpose the embanlrment 

was used for was in connection with the coal trestle, is not 
that correct 1 

A. I would say that is its chief purpose. 
Q. Its only purpose so far as you know? 
A. No, I have testified that I have seen it used for other 

purposes. 
Q. You have testified that you saw the spur track leading 

to the embankment being used for other purposes, 
page 75 } but so far as the track on the embankment is con­

cerned its only purpose was to reach the coal 
trestle, is not that righU 

A. At what point do you want? 
Q. Where the grade of the embankment leaves the grade of 

the railroad. 
A. Well, that could be at the switch and it could be half­

way up of the approach of the trestle. 
Q. As far as the embankment is concerned, you never saw 

it used for any other purpose except reaching the coal trestle, 
is not that correcU 

A. I still don't know whether you are ref erring to the 
embanlanent. There is a switch there. That spur track leaves 
-now, I definitely seen that spur track used for the pur­
pose of shifting cars around. 

Q. Well, you know the embankment that I speak of, that is 
outside on the railroad's right-of-way, just beyond your 

~i ..... -.... father's house! 
.. . A. If you WJ.11 hand me the photograph I can speak in re­

":':,· · -lation to the switch that leaves the main line. 

. Mr. Pancoast: .Has that photograph been placed in evi-
dence! , · · -

~ . 
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Mr. Chambliss : Yes. 
Q. You are now looking at vVashington and Old Dominion 

· Railroad's Exhibit No. 1. Now, pointing at this switch­
A. You say the embankment begins at this 

page 76 J switch, here f 
Q. No, I have not said that, Mr. Giammittori~. 

The Court: Gentlemen, we are wasting an awful lot of 
time. 

Point out how much of that spur you have seen used for 
shifting purposes. 

The ·witness : It is covered by grass, if your Honor please, 
-about half-way up from this switch, here. It doesn't be­
come an embankment until about one hundred feet up here, 
along in there. 

By the Court : 
Q. One hundred feet beyond the switch? 
A. Yes, sir. 
Q. ·where is the switch 1 
A. Here is the switch that we are referring to. 
The Court: Mr. Giammittoria says for one hundred feet 

beyond that switch. . 
l\fr. Chambliss: That has been used for switching purposes 

either on the grade-I see. That is all, sir. Thank you. 
Mr. Pancoast : That is all. Thank you. 
The Court: ,vho do you want next, Mr. PancoasU 

Mr. Pancoast: Mr. John V:arney. 

Thereupon, 

JOHN ,vrLLIAM VARNEY 
was called as a witness by counsel for the City of Alexandria 

and, having been duly sworn, was examined and 
page 77 ~ testified as follows : 

DIRECT EXAMINATION 

By Mr. Pancoast: 
Q. Will you state your name, Mr. Varney Y 
A. John ,vmiam Varney. 
Q. Mr. Varney, have you ever worked on the coal trestle 

at what is known as the Potomac Coal Yard T · · 

\.. 

. .i·" 

•· 
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A. Yes, I have. 
Q. And for whom did you work? 
A. The Potomac Coal Company. 
Q. Wbo engaged you to do the work Y 
A. Mr. Campbell. 
Q. What wo1·k was done by you and others so far as you 

know? 
A. "\V ell, I have answered the 'phone, unloaded the cars 

of coal; delivered the coal, and I helped tear down a section. 
Q. Did you help erect the piers that are now there, the 

concrete piers? 
A. No. One day I was over painting the forms, and Mr. 

Giammittorio came over there while I was painting the forms. 

Mr. Pancoast: That is all. 

CROSS EXAMINATION 

By Mr. Chambliss : 
Q. Mr. Varney, were you there when the old 

page 78 } trestle was standing¥ 
A. Yes, sir. 

Q. You were? 
A. Yes. 
Q. Did you ever see any coal unloaded there at that time? 
A. Yes, sir. I unloaded two carloads of-one of Pocahon-

tas Stove-and, also we used the trestle there. I put a screen 
up there underneath the trestle where I could back a truck 
under there. We used to get a slack out of the coal, a lot of 
it from the coal that we put in. 

Q. Where was that coal dumped, do you remembed 
A. The coal was dumped there-if I had a picture here I 

could show you. 
Q. All right. I show you "\V ashington and Old Dominion 

Railroad's Exhibit No. 2, which shows certain concrete piers. 
Now, was there an old trestle where those concrete piers are Y 

A. The old trestle? They ran right on up to the top. 
Q. Up to what is known as the old bins f 
A. Yes. 
Q. Now, was coal ever dumped in that area where the coal 

trestle is 7 
A. At the end of the bins-there is a bin that is torn down, 

that is not shown here-big bin that we used for stoker Pea, 
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in a bucket-those bins are torn down, and rig·ht 
page 79} north of that bin we dump~d carloads of Pocahon­

tas, which is a large coal. 
Further down we dumped a carload of Pocahontas Stove, 

and still further down from there-we used the trestle by 
fitting a screen underneath the trestle-we used to back the 
truck underneath to load the coal. 

Q. Excuse me. ,vhen you say further down, you were 
pointing at which of those concrete pillars? 

A. There, at about the edge there. That is the best as I 
can tell. There is a path there that we used to go over in 
here by men and people that live over there. That is where 
we loaded and used to back the truck underneath and we used 
a screen. That was where the paths were. That is where the 
slack coal would fall on the ground. 

Q. .And coal was actually dumped in that area f 
A. I dumped two cars. 
Q. In the trestle portion itself? 
A~ That's right; always loaded from the car there on the 

trestle. 
Q. You are familiar with that embankment, too, Mr. Var­

ney, that approaclies that trestle, are you noU 
,A. It comes up from Raymond .A venue. There is a switch 

down-I think north of Raymond A venue, where it comes 
up on the incline all the time. 

Q. What is your best judgement of the length of 
page 80} that embankment, that is, from where the trestle 

begins to where the grade of the railroad is Y Do 
you know that distance Y 

A. Not that measurement. But it is a right good distance. 
I would say over three hundred feet. 

Mr. Chambliss: That is all. 
Mr. Pancoast: Thank you. That is all, Mr. Varney. 
The Court: Thank you very much. 
Anyone else, Mr. Pancoast f 
1\fr. Pancoast: I have one witness, sir, who is an expert. 

He is a civil engineer and it will not take me more than the 
time that we have left. Shall we go ahead f 

The Court: About how long will it take, Mr. Pancoast? 
Mr. Pancoast: I could not tell you about the cross-exami~ 

nation, but I will be very short. 
The Court: All right. 
Mr. Pancoast: Mr. Reed! 
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Thereupon 

LINWOOD E. REED 
was called as a witness by counsel for the City of Alexandria 
and, having been duly sworn, was examined and testified as 
follows~ 

DIRECT EXAMINATION 

By Mr. Pancoast= 
Q. State your name, please, Mr. Reed. 

page 81 } · A. Linwood E. Reed. 
. Q. And your residence T 

A. 2612 Terrett A venue. 
Q. And your occupation f 
A. I profess to be a civil engineer. 
Q. And are you certified in the State of Virginia f 
A. Yes, sir, I have a registration in the State of Virginia, 

and the State of New York. That is for some ten years. 
Q. How close is your residence to the Potomac Coal Com-

pany side? 
A. 011, about two blocks. · 
Q. How long have you lived there, Mr. Reed f 
A. A little over twenty years. 
Q. Now, what kind of work have you done since you have 

been an engineer? 
A. vVell, in general, civil engineering work of larger and 

heavy structures. I have been on the engineering staff of 
the Potomac Electric Power Company and the Braddock 
Light Company for twenty-six years. 

Q. Do you have anything to do with the construction tba t 
is going on nowt 

A. Yes, sir. 
Q. And what is the size of the projecU 

A. 1Vell, this project when it is completed will 
page 82 ~ probably cost. forty-eight million dollars. 

Q. And have you ever had any experience with 
coal trestles and railroad buildings? 

A. Yes, sir. The company with whom I am associated 
handles about three thousand tons of coal a day. We have 
been doing this sort of thing probably for the last eighteen 
years or twenty years. "\Ve anticipate probably 135 or 150 
tons of coal per hour with the new station. 

I am familiar with the type of structure necessary to 
handle those loads .. 
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Q. And are you familiar with the type of construction that 
· formerly existed at the Potomac Coal Yards Y 

A. Yes, sir; I have observed that structure many times. 
Q. All right, sir. Can you tell his Honor what personal 

knowledge you have of the trestle that has been damaged or 
depreciated at the time, say, June 30, 1948, or right around 
June 30, 1948 Y 

Mr. Chambliss: Did he examine it then Y 
Mr. Pancoast: I think he did. 
Mr. Chambliss : Ask him if he examined it then. 

By Mr. Pancoast: 
Q. The counsel has asked me to ask if you had examined 

it at that time. I think I had asked you that. 
A. I have observed the condition of the structure for sev­

eral years. 

pag 83 ~ The Court : You had said many times. 
The ·witness: Many times. 

By Mr. Pancoast: 
Q. Can you answer that question, nowt Will you read that 

back, please Y 
A. I think I can recall the substance of it. 
Q. All right, sir. 
A. The fact is that strictly from experience and my 

knowledge, that such structures are only good for from 
twelve to fifteen years, without extensive maintenance. I 
know that there has been a minimum of maintenance on this 
structure. I often wondered what held it up as well as it did, 
that if any work was to be done or any heavy load was to be 
handled over this in the future I thought that an entire struc­
ture should be remodled, or that the existing structure be re­
moved and a new one installed in its place. 

Q. Well, now, say, for instance, that the embankment con­
"'\ stituting the approach and the entire trestle southeasterly l" to the end of the bins, of the old bins, if you include the whole 

thing as one unit, what could you say about the per cent of 
. depreciation or damage Y 

A J A. I would say approximately seventy-five per cent. I 
- , base that on the fact that if that structure there had been of 

any structural ability they would not have gone in between -------------
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to put new footings and new piers to build a new. 
page 84 ~ one. They w·ould have used that which was there. 

However, it appears to me, now, that this struc­
ture -

Mr. Chambliss: If your Honor please, l think this witness 
is going beyond the question asked him and arguing the ques­
tion. I believe the question ·was: ·what percentage including 
the embankment, had been replaced. 

The ·witness: I attempted to substantiate my statement on 
the percentage. 

The Court: You said about seventy-five per cent? 
The Witness: Seventy-five per cent. 

By Mr. Pancoast: 
Q. Mr. Reed, from your personal knowledge of the ap­

proach to the old trestle, is it made or filled land or is it 
natural grade land¥ 

A. Well, it is a combination of both. However, I have 
noted that there has been Gonsiderable erosion in the fill and 
in the old part, and prior to the beginning of this new con­
struction work it was, there was considerable vegetation in 
the forin of weeds and stuff, there, that indicates that it has 
been misused. 

Q. ·what was the condition of the trackage on that filled 
part? 

A. I couldn't say to the exact condition of the trackage. 
Q. The part that constituted the trestle, then. ·what was 

the condition of that? 

~ 
page 85 ~ A. The part that constituted the trestle was in 

very poor condition. 
Q. And the bins, as indicated by these photographs f rr A. I haven't seen the photographs, but I imagine that they 

li were also in very poor condition, structurally. 
Q. All right, sir. Mr. Reed, could you tell the jury how 

much of the structure was standing there, say, in January 
1948, and how much of the structure is standing there now, 
oonstituting the trestle as the whole unit, if you know? 

A. I don't believe I could answer that as directly as that. 
Q. What proportion of the whole structure has been taken 

away; if you knowf 
A. I would say around twenty-five per cent of it, that is, 

approximately. Now, there has been considerable amount of 
this structure forming a pa.rt of the incline or approach, 
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which obviously had to be removed to substitute the new 
concrete structures. It looks to me to be ahout twelve or 
thirteen bases. . · 

Q. How much of it has been removed, if you knowf 
,A. I don't lmow. 

Mr. Pancoast: Your witness. 

CROSS EXAMINATION 

By Mr. Chambliss: 
Q. What is your statement to the last question, 

page 86 } Mr. Reed f About twenty-five per cent has been 
taken away! 

A. That is just an approximation, yes, sir, from my ob-
servation, not by measurement. 

Q. Is that taking the area with the concrete piers? 
A. No. 
Q. It does not take that into consideration7 
A. No. 
Q. What area do you speak off 
A. The area under the trestle, where the bins were re­

moved and the new walls were poured in their places. 
Q. That is the area I am speaking of. You say twenty-five 

per centf 
A. About twenty-five per cent of that was removed in 

order to make way for the new structure. 
Q . .You did not take any measurements over thereY 
A. No, I said it was approximately, just from observation. 
Q. You are interested in this prosecution because you live 

over in that neighborhood, is not that right, Mr. Reed 7 
A. Perhaps. 
Q. Well, are you or are you not? 
A. Yes. 
Q. You would like to see that trestle come down, person­

ally? 
A. Absolutely, from the nuisance that I have had from 

it. 
page 87} Q. That has been there as long as you have lived 

there, has it not f 
A. I have to contend-
Q. Just answer my question, sir. I am entitled to a direct 

answer. 
A. And I am entitled to qualify my answers, too, sir. 
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Q. I do not believe so. I believe the Court will instruct 
you otherwise. 

The Court: I do not believe that a qualification is neces­
sary, Mr. Reed. 

The Witness: Thank you, sir. 

By Mr. Chambliss: 
Q. How 1ong did yon say that you lived theref 
A. About twenty years. 
Q. The trestle has been there, of course, for all that period Y 
A. Yes, sir. 
Q. Now, you say that you are a civil engineer¥ 
A. I purport to be ; yes, sir. 
Q. Of course you know that for accurate testimony in mat­

ters of this kind accurate measurements are necessary, do 
you not, Mr. Reed! 

A. I haven't given any accurate testimony as yet. 
Q. You do not consider any of your testimony accurate f 

A. I have made them in approximation, sir, 
page 88 } from observation. 

Q. You could not call it an accurate engineer's 
statement? 

A. I haven't been asked to make a report. 
Q. You have not taken actual measurements, have you f 
A. I have read some of the drawings. 
Q. But you did not make them t 
A. No, sir. 

Mr. Chambliss: All right. That is all. 

The Court : Recess for an hour .. 

r .. 

(Whereupon, at one o'clock p.m., a recess was taken, to 
reconvene at two o'clock p.m. of the same day). 

page 89 ~ AFTER RECE.SS 

The hearing was resumed at two o'clock p.m. foil owing the 
recess. 

The Court: All right, Mr. Pancoast. 
Mr. Pancoast: I would like to recall Mr. Reed to the stand, 

please. 



"\V' asbington and Old Dominion R. R. v. Alexandria, Va. 67 

Thereupon 

LIN"'\VOOD E. REED 
was recalled to the witness chair by counsel for the City of 
Alexandria and, having been previously duly sworn, was 
examined and further testified : 

RE-DIRECT EXAMINATION (Continued) 

By Mr. Pancoast: 
Q. Mr. Reed, on cross examination you testified that 

twenty-five per cent of some structure-I am not sure what 
you meant-had been taken down. I show you a map that 
has been ref erred to in prior question, and in which I now 

/

-mark as City of Alexandria's Exhibit No. 1, and which pur­
ports to show the trestle, coal bins, and approach that existed 
in 1923. 

I will ask you to indicate to the jury just what you mean 
by twenty-five per cent; twenty-five per cent of whaU 

Mr. Chambliss: Is this map in evidence¥ 
Mr. Pancoast: It is not but I would like to put it in evi­

dence. 
The Court: Any objections Y 

page 90 r l\fr. Chambliss: I do not think it should be in-
troduced at this time. I think the proper time to 

introduce any map is at the time the map is indentified, and 
if not introduced at that time the right to introduce it is 
waived. I object to it, if your Honor please. 

The Court : Let me see it. 
,vho testified in reference to this map Y 
:Mr. Pancoast: No one has testified to it except that I 

ref erred to it once before in examining a witness and showed 
it to the counsel for the defendant, but did not introduce it 
at that time. They had no objections to it at that time. I 
believe it was Mr. Baggett that I was questioning at the time 
that I showed him that map. 

Mr. Chambliss: If your Honor please, no proper founda­
tion has been laid with respect to identifying the map. 

The Court: At this time you just offer the map Y 
Mr. Pancoast: Yes, sir, and wanted to use it in questioning 

Mr. Reed in regards to what he meant as to the twenty-five 
per cent. 

The Court: The objection is made in the manner of its 
offering? 
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Mr. Chambliss: Objection as to its going into evidence or 
questioning this witness in respect to having this map so 

that it can be exhibit to the jury. 
page 91 ~ I do not think it is proper for the reason that I 

that it c_an be exhibited to the jury. 
The Court: I will rule it is not pr0perly offered in evi­

dence. 
Mr. Pancoast: All right, sir. 

By Mr. Pancoast: 
Q. J\llr. Reed, I show you W ashin~ton and Old Dominion 

Railroad's Exhibit No. 2, that has been introduced in evi­
dence, and ask you if you will .i11dicate on that map what 
twenty-five per cent of what was removed-when you used 
the figure twenty-five per cenU 

Mr. Howard: I was going to suggest that he hold the 
picture and face the jury so that they can see what he is 
going to say. 

The Witness: When I ref er to twenty-five per cent of the 
structure, I mean structure beyond the incline approach. 

By Mr. Pancoast: 
Q. Will you indicate it on the map 1 
A. From these piers, which would support this incline, up 

to the old timber trestle under which the two preliminary 
bins were as the approach, I did not include any of that in 
my figure. I would like you to understand that this structure 
is in two parts. There is an approach on a incline and then 
a flat piece for the trestle. 

My estimate as to the twenty-five per cent was 
page 92 ~ of the flat piece along here. All of the approach 

has been removed, as you will see here. 
Q. Well, now, will you point your finger to the part that 

you referred to when you mentioned the twenty-five per 
cent! 

A. This .portion up here. That portion. 
Q. Indicating whatt The bins! 
A. The bin portion or the level part of the trestle. 

Juror No. 3 : How long a space from the incline to the bins, 
is it, that you think¥ 

The Witness: That space is one hundred and ninety-three 
feet. ~ 
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/ ~ ~uror No. 3: Twenty-five per cent of thatt 
~g' Pf ~he Witness: No, twenty-five per cent of the ~venty.J,ive 
V V feet distance. This sketch is something that I have- used be-

fore and I am somewhat familiar with the station identifi­
cation on that, meaning railroad points or stations. 

It is two hundred and sixty-eight feet between the apparent 
i. beginning .- · 

I . 

Mr. Chambliss: If the Court please-just a moment! 
I believe that this witness has testified that he had taken no 

measurements. 
The Witness: I have taken no measurements. 
Mr. Chambliss: I object to any testimony that he has 

picked up from somebody else. 
page 93 ~ The Court : Did you get this two hundred and 

sixty-eight foot measurement from somebody else 7 
The Witness: Yes, sir. 
The Court: Sustain the objection. 
The Witness : From the map I guess the bin is about 

seventy-five feet-
Mr. Chambliss·: Again I object, if the Court please, and 

this witness has stated figures and he has not taken any 
measurements. 

I ask your Honor to instruct the jury to ignore any such 
measurements. 

The Court: Where did you get this seventy-five figure? 
The Witness: From the horizontal part, or portion, and 

my acquaintance of that particular picture. 
The Court: We have already ruled, Mr. Reed, that you 

can not testify to the jury on the drawing or from anything 
connected with the drawing. You have to testify as to what 
you know of your own personal knowledge. 

The Witness: About twenty-five per cent of that horizon­
tal structure which was separated from the incline portion, 
whatever size that is, that had nothing to do with the entire 
structure. It is the combination of the horizontal part and 
the incline portion. 

Mr. Chambliss : If the Court please, I would like 
page 94 ~ the Court to instruct the jury to ignore his re-
. marks in regard to other distances he has testified 
to. 

The Court: Gentlemen of the Jury: I will ask you, please, 
to disregard any testimony as to distances that the witness 
has made with reference to any plat. He did not make any 
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measurements on the plat, as he said, and it would be second­
hand, or hearsay information, so far as he is concerned with 
you. I will ask you to disregard any testimony that he has 
given with reference to. the plat or the map. 

By Mr. Pancoast: 
Q. Mr. Reed, from your inspection of the structure as it 

existed before it was torn down, not including the fill or the 
dirt fill upon. which the spur track runs, but beginning with 
where the wooden trestle started and ending at the souther­
ly end, where the bins end, what proportion of that had de­
preciated before it was taken down f 

Mr. Chambliss: If the Court please, I object to any testi­
mony of the witness on that point because he, himself, has 
testified that he cou}d not give any accurate testimony in 
respect to measurements. 

I think he has disqualified himself out of his own mouth. 
The Court: He could say what percentage. 
The Witness: I could give a percentage. 
The Court: Objection overruled. 

page 95 ~ 1\-fr. Chambliss: I would like to note an exception. 

By Mr. Pancoast: 
Q. What percentage of that, Mr. Reed f 
A. ,A.bout sixty to seventy-five per cent. 

The Court: What distance is this, Mr. Pancoast f 
Mr. Pancoast: Will you re-read the question, please 1l 

(The question was re-read). 

Mr. Pancoast: I believe that is aII, sir. 
The Court : Let me ask one question. 

By the Court : 
Q. Mr. Reed, you said that beginning with the wooden 

trestle and ending with the bins-did you mean including 
the bins or excluding the bins in that percentage t 

A. For the seventy-five per cenU 
Q. Yes. 



Washington and Old Dominion R.R. v. Alexandria, Va. 

Linwood E. Reed. 

A. That is the entire structure from one end to the other, 
including the bins, sir. 

Q. Including the bins·¥ 
A. Yes, sir. 

The Court: All right, sir. 

RE-CROSS EXAMINATION 

By Mr. Chambliss: 
Q. Mr. Reed, when did you make these estimates that you 

have testified to this morning? ·when did you first make 
them in your own mind? 

page 96 ~ A. Oh, perhaps I made them a month or so ago. 
Q. That was iµ connection with the litigation 

of this case ? 
A. Yes, inspired by the same. 
Q. And you did not have occasion to go out and make 

these estimates before then? 
A. 1'7 ell, it would be rather unethical to go on another 

man's property. I did not. 
Q. As a matter of fact, you did not make any inspection of 

the property before these bins were torn down, did you! 
A. Oh, yes, casual inspection all the time. I ride by that 

street. I live within two blocks, and since they put .one resi­
dential structure in front of my house it has completely ob­
scured my view of it. Prior to that time I could see the 
trestle in operation from my front porch. 

Q. So far as the area covered by the bins, before they 
were torn down, you are testifying to your recollection of 
what the area was, is not that correct? 

A. Yes. 
Q. You did not actually go on the premises to make an es-

timate for that particular purpose, did you? 
A. No, I answered that before; no, sir. 

Mr. Chambliss: All right. That is all. 
Mr. Pancoast: That is all. 
The Court : That is all. Thank you. 

page 97 ~ Mr. Pancoast: Is Mr. Miller in the court room? 



Thereupon 
.. ., 

llAIUlY F! M~LL:m~ 
was called as a witness by counsel for th~ Qity of ~l~~~n~ri~ 
and, having been duly sworn, was e~~ffi\p.~g aµg tes,tifieg as 
follows: 

DIRECT EXAl\UNA'rlO~ 

By Mr. Pancoast: 
Q. State your name, please, sir. 
A. Harry F. Miller. 
Q. A!1d w1mt i~ Y9.m: 99µp~ti9~ T 
A~ Fi~lcl :aµ,ildiJJg lni;pecto1\ 
Q. Do you work under th~ b~ildh1g insp~ctQf pf the City 

of ~le~~:qdxh~ t 
A- Y. ~~' ~i:r,. 
Q . .As a part of work, do you have occasion top~· f.3:mUi&:r 

with the zoning map that is lQ~~t~<l. to yo\lf l~ft? 
A~ r~§,. ~h\ . 
Q. Is it a part of your wor}r to reGorq ~h~:ng~~ of the 

~Qµipg ~$ th~ QQ\lil<lH m~k~§ tQ th~ ~cmi11:g ¥ 
.A. Yes, sir. 
Q. 'VJwr§ do yoy g~t Y{Wl' infg.rmt:it~q:q fq!' t.hmw clrnng~s t 
4. frqm th~ Q(HllWil ){i11ut~§! 
Q. Ar~ ygu f~iU~~~ with tlw lq~~tim1 9f tlw land involved 

jn t4i~ ~wtlg:µ, known ~~ the §;!t~ qf tli~ f otoma~ 
pflge, ~$ ~ QQ~} Q~Il!P8:TIY-f · 

~! ):'~§, S\!\ 
Q. Can you tell hi§ U<nwr ~mcl th~ g~µtJ~!P.Jm ~f tl.1{3 ju.~y 

w4etlwr- Q:r ~wt {!ny ~hi:rng~~ ~ijg b~~n Il1Ade ~r ~l\Y am.~nd­
Inents h~Y~ l?~e:q ffiijd~ tq tlli~ m~p f;h1C~ Hs d~t~fo March, 
I believe, or May 194~with rn§p~ct to th.~ l~p,cl knowI\ as 
the Potomae Coal Company Y 

Mr. Chamblist3 z I obj~Qt t9 the fflW§ti<>.n, if yo1.1r Honor ( I please, because th~ §it~ · ha~ m~t b.~~n P!'QV~d so. far by any 
competent testimony that the railroad's ri$'ht-of-way is 
zoned. 

The only testimony on that PQ!:!!t i~ t}lat all the streets are 
white, the railroad is whit~, ~!ld 4~:re~tde,ntia.l is. white, and 

~ 
the one who identified that map, over there, stated that he 
did µot k!\Qw wh.@th~r=he c.oµld Qnly ~ay that A-r~side:Qtial 
was white, but whether or not the streets and the others, and 
the right-of-way of the railroad was A-residential, he could 
not say. 
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llarry Fi ~liU~t\ 

Mr. :P1JncpMt: R~ WP.~ attgmpting t9 h~v~ tb~ Cl~rk in­
tQrpr@t that IU3.JlJ if y<;>ur Ho:noi; :ple.~-§~~ Th~ mfl:p isp~Al~ij far 
it§~lf. It i§ ~ II1att~fr of dgf~nsp,. U tl,1ey do n.9t h9Uev~ it 
· s ~on~d A-:-rn$id~11tiqli fl~ tn tcat~d h tha.t ma_p. }1 if=l in 
~v1 ... Jm, ~- a: 1s .. m~ 

.f. 9w, _ &m :r~:n,g ~Q . 1~cl · Qllt by this mi~~tiop, if yQ-µr. 
' fl9nqi pleP:~~~J ~m trying to. show f fl.irly ~d 

p.~g~ 99 } ju~tly wlt~thtn· 9r no~ thQr~ ha~ p~~n. any (!hang~ 
·· i~ thi~ partictllP.r land, ~P.-Y ~J,Pendm.<mt tq th.(} 

map. ~ map is tllft c9pt-¥Ql)jpa; evidence lHld fb.e :p;pj:µ~p.l 
. vide ce ~ most i ort ii e 1d nee and - vi-

J~IHW t Jl, ~It ~Qll ~~ (_e C 1 l e .Gt !11 l 1in gff 
t ,_ p. ·A-~ ~LY~ 

Mr, Q.liambHs~: Jf you:,; lf.onqr pl~tt~e~ m~y I an~w~r th3t, 
pl~ij~e 1 

The Court: All right. 
M.r! Ql.mmbli~§i; Mr, roJWO~U~t §~Y~ it i~ 3. matter of de­

fense. 
It ia the ;prohJem gf the Qity jp_ ±bia ca§e to ;prove be;raud ~ 

a 'r~~~Qnf!l)le qo-qbt thaJ th~ r\ght,,.of""w~y Q{ th~ vV ~v~hingtm1 
and Old Dominion R&.UrQa.d il;l ill- fp.ct ~9:ned. ,A,,.:r~"fi~id~ritial . 

. t th· s i the evidenc on. t..h~t j13 most u .. : . . · , 
and r. ancoast 1s now e a e ymg his case thrg11gh 
Mr, MiU~r. . · 

We are perfectly willing for that rntlP t9 ~P.FJ~~ f Qr it~elf, 
and we agrn~ th~t if3, ~ rul~ Qf ~vjg~pQ~, }lvt be ~Qt r~m~dr 
tJle ,p with the i@Bfi~quy of Mr, Miller! 

l o l~ct tg th~ l~~<Ung q_ll~§ticm ~hfoh he h~d jm~t p11t tQ 
M.:r, M.11l~r <.m. tho§~ gro,11nds, 

The Court: y OU asked Mr. Miller if he is suppQ~~d to 
. change thi~ m~p i:n ~Qcord~nc.e wttb th~ mim~t~~ Qf t.h(} Qc;nm­
cilf 

Mr! Pa.D:~Oa§t; rrQ not~ th~ ch~~g~§ i~ ~ijQOrd­
page 100 ~ 1:rnce with th.~ minuJ~s Qf tb.~ Qoµn.cil. 

I ~f;lkgd ~f thi§ mn:p :h&~ b~en ~h~:pg~cl in ~9 f~r. as 
it relates to the zoning of this· particular area of grQu:nd. 

Mr. llµdw~~k_y: Thllt q1;1~~tiou, ygur R<?JJ:9l', a:s~llmeij that 
it i~ a:J.:re.ady ZQll~~Ia tiss&mes thaf it lVJS been alrearly zaneq~ 

Mr. Chambliss: -And Fey have not proved it 
Mr. PaJ\~Q~st: It. ha~~ ' 
Mr. Budwesky: Te conten h i has not been zoned. 
Mr. Howar<J; J. qo JlQ .. llQW P.Qw tq P,fQ.V~ ·. . , : . . . 

fications of th~ City of Al~~~n:eli;i~ u.ill~~s YQ\l. bri\lg l?efQre 
the Court and the fury the master zoning map itself. 
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Now, that purports to be a correct and true map, until 
such time as it is proven otherwise by the defense. The only 
thing we are trying to do at this time is to show that as of 
the date of this ma.p, the date this map was prepared-it was 
prepared, of course, by virtue of the orders passed by the 
City Council-and is a true map until otherwise disproved. 
We are trying, now, to establish that as of the date this 
map was prep~red, according to the legends that they speak 
so much about, this right-of-way of the vVashington and Old 
Dominion Railroad was A-residential. 

This witness, as I understand, would testify that it is a 
part of his duty to make changes on the master zoning map as 

the ordinances of the City Council directed. 
page 101 ~ All Mr. Pancoast is asking is if there has been 

any change in the status of this particular prop-

£rty since that map was prepared. 
() · Mr. Pancoast: ~d this roa;P is part of the ordinan~ 

elf. 
'} -"jyfr. Budwesky: .And th rdinance s ecifies th the 

I treets are n all. ~hey a re w 1 e on e map so 
. you are assuming that this right of-way:::= ----
~ '-!'... Mr. Pancoast: vVe are not involved by the streets in this 

case. 
Mr. Budwesky: You treated that right-of-way the same 

as you have the streets. 
Mr. Pancoast: That is a matter for the Court-
·The Court: All right; Mr. Miller can testify to this, that is, 

as to whether or not he had made any changes in the map 
since the map was prepared in so far as it relates fo this 
property. 

Mr. Pancoast: That is all I wanted. to ask him. 
The ·witness: No, sir. 
The Court: He said he has made no changes to the map. 

He is the man who makes the changes to the map. 
Mr. Budwesky: He must have made four hundred changes 

to the map. 
The Court : He says he made no changes to this particular 

piece of property since the map was prepared. 
page 102 ~ That is good testimony. 

ertyf 
Mr. Budwesky: What particular piece of prop-

The Court: The piece of property in question. 
Mr. Budwesky: What does he know about that Y 
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Harry F. Miller. 

The Court : He has already told us about it. He has not 
made any changes. 

Mr. Budwsky: He has not laid the foundation. 
The Court: He said he is the man that takes care of this 

map and he has made no changes to the map on that particu­
lar part of the map. 

The ·witness: I do not think I made any changes on that 
map. 

Mr. Budwesky: Have you made a single change on that 
map since it has been prepared? 
~he Witness: No. 
The Court: Just a minute, Mr. Budwesky. Had you fin­

ished .. with the witness, Mr. PancoasU 

Mr. Pancoast: Yes, sir. 

CROSS I~XAMINATION 

By Mr. Budwesky: 
Q. Have you made any changes to that map since it has 

been prepared t 
A. Not on this map. 
Q. Have there beenany changes to the, or in the zoning 

classifications in the area of the City since this 
page 103 ~ map has been prepared t 

A. Yes, sir. 
Q. Are they recited on that map 1 
A. Not on this map. 

Mr. Budwesky: That is all. 
Mr. Chambliss: If yQur Honor please, may I ask him a 

couple of questions? 
The Court : All right. 

By Mr. Chambliss: 
Q. Mr. Miller, when this map was prepared the streets, 

of course, were left blank. 

Mr. Howard: If your Honor please, we are going to ob­
ject to any questions along this line about the streets be­
cause we feel it is beyond the scope of the direct examina­
tion and on cross examination, as far as I know, they are 
confined to what is brought forth on the direct examination. 

,This witness was put on the stand for one purpose and 
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Harry F. Miller. 

one purpose only. It is a part of his duties in the building 
inspector's office, when ordinances come from the City 
Council designating a change in the status_ of any particular 
piece of property that is zoned or rezoned in Alexandria, 
to make the necessary changes. 

He has testified that there has been no change in the zoning 
of the particular property in question since that map was 

made. 
page 104 ~ The Court: He said that he lias not made any 

changes to the map. He has not said whether >or 
not there have been any changes in the zone_ 

Mr. Howard: We certainly thought that had been deve­
loped. We certainly want to develop that. 

The Court: He said that he made no change on this map 
of this particular property. 

Mr. Howard: I still insist that this question would not 
be proper because he is now attempting to talk about the 
streets, and certainly that would be beyond the scope of cross 
examination. 

The Court: They can make him their witness for that 
part. 

Mr. Howard: They would be bound bJ his a_n~J:!r. 

By Mr. Chambliss: 
Q. The streets on this map are white, are they not? 
A. Yes, sir. 
Q. And so is the coal yard down there, is it not, white f 
A. Yes, sir. 
Q Tbe Potomac Coal Yard is A-residential-is zoned A-

"d n.t· l 0) -----J'es1 e 1a i .___·--~---

A~ dau 't know. 
Q. How about the streets, all the streets? You do not 

know whether it is A-residential or not Y 
A. No. 

page 105 ~ Q. As a matter of fact, there have been two 
changes on the ma.p in the immediate neighbor­

hood of it? 
A. Not on this map. 
Q. I mean on the map you have in your office. You make 

the change on this map in your office as soon as you learn 
of the change and that is supposed to be posted to the mas­
ter map, is that correct t 

A. It hasn't been posted. 
Q. Is it not true that Calvert Avenue, '' 436 through 446 
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Harry F. Miller. 

Calvert Avenue known as Lots 22 (a) and 22 (b), Block 18, 
assessment map 206 located on the north side of. Calvert 
Avenue, 118.98 feet west of River Road having a total fron­
tage of 150 feet and a depth of 110 feet fromB-residential to 
E-industrial,'' on June· 1948-

Mr. Howard: Just a moment, if your Honor please. \,Ve 
object to the question. It is immaterial, irrelevant, and has 
no bearing whatsoever on the issue, and Mr. Chambliss, him­
self, pointed out in the beginning of this trial that the only 
thing the Court and the Jury is concerned with is whether 
or not the property in question, that is the Potomac Coal 
Yard's property, is A-residential zone. 

I do not know what fifty feet from that particular spot is. 
The only spot that we are concerned with is that occupied by 
the particular structure. 

Mr. Chambliss: If your Honor please, may I 
page 106} answer thatf 

The Court: I am going to let it in. 
Mr. Chambliss : All right, sir. 

By Mr. Chambliss: 
Q. Was not that so re-zoned Mr. Miller? 
A. That is correct. 
Q. I show you ordinance No. 542, and that is so marked on 

your map? -
A. That's right. 
Q. Could you point out to the jury just where that parcel 

is? 
A. I think I can. The parcel is down here somewhere. 

J\- Q. Where tha.t orange portion is? It is on Calvert A venue 
L~and just west of that River Road, I believe it is called. 

· A. It is on the north side of Calvert A venue and it is west 
of River Road. 

Q. And east of the \,Vashington and Old Dominion Rail­
road? 

A. Yes, sir. 
Q. Now, there was a further change from B-residential to 

industrial by Ordinance No. 512 in that vicinity, was there 
not, Mr. Miller? 

A. That's right; in that area there were the both changes, 
on the same side of the street. 

Q. Did not that include '' 400 through 418 East Calvert 
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A venue, known as Lot 5001 of parcel B of the 
page 107 ~ Oakville tract, located on the north side of Cal­

vert Avenue 468.98 feet west of River Road, hav­
ing a frontage of 243.20 feet and a ma.ximum depth of 109.99 
feet, to E-in~ustrial 1 

A. That's correct. 

l 
Q. Mr .. Miller, do you happen to know whether you have 

ever required the R. F. and P. Railroad, that is located east 
of River Road, shown white on that map, to comply with the 
requirements of the A-residential district! 

A. I couldn't answer that question. 
Q. You can not answer that! 
A. No. 
Q. As far as you know they were never required to comply 

with the requirements of an A-residential districU 
A. I can't say. 
Q. Can you say whether or not the property shown on this 

map as '• George vV ashington High School'' is, in fact, zoned 
A-residential~ Can you answer that question! 

A. That's correct. 
Q. It is zoned A-residentiaU 
A. Yes. . 

· Q. How about the City of Alexandria property shown just 
east of East Braddock property, which is shown there as 
whitei 

A. It is colored white on there and I assume it is. 
Q. You assume only for that reason Y 

page 108 ~ A~ Yes. 
Q. Was that intended to limit the City of 

Alexandria with respect to what is shown on there, do you 
know! 

A. That I don't know. 

Mr. Chambliss : That is all. 

RE-DIRECT EXAMINATION. 

By Mr. Pancoast : 
Q. I would like to clarify one thing. I want to ask you, Mr. 

Miller, if the zoning classification of the land embraced by the 
Potomac Coal Company has been changed since that map-
~ : . 

Mr. Budwesky: I object. 
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Harry F. llliller. , 

The Court: Sustain the objection. All he does is~are 
this map. ~ 

Mr. Pancoast: I meant to say, in so far as the Council~ 
Minutes are concerned. The man has testified that he does --~ 
the markings or makes the notations of the changes, accord-
ing to the Council Minutes. I want to ask him if it has been 
changed. 

( 

The Court: All right. 

1 
Mr. Budwesky: The question pre-assumes that there al­

ready is a zone classification on that ground, which we do not 
admit. On the basis of the map that is in evidence and on 

the basis of the ordinances that are in evidence 
page 109 ~ we deny that there has ever been any zoning .I 

qualification put to that property. So when he 
says: 'las there been ;rn;y change¥'' There is an assump­
tion th~there already has been a classification upon it. 

J\fr. Chambliss: It is assuming, if your Honor please, that 
something has been proved, which is up to the jury to pass 
on. I think the question is improperly framed, to say the 
least. 

Mr. Pancoast: They are trying to interpret the map. It is 
up to the Court to interpret the map, which is part of the 
law, and all I want to know is if there have been any changes 
according to the minutes of the Council, of that land. 

The Court : Since when, Mr. Pancoast T 
Mr. Pancoast: Since the date of that map, sir. 
The Court: Any changes in the zoning? 
Mr. Pancoast: Zoning classification of the land here 111-

volved. 
The Court: I think it is a proper question. 
Mr. Chambliss: Exception. 
Mr. Budwesky: Exception. 

By Mr. Pancoast: . 
Q. ·wm you answer that question, Mr. l\fillerf 
A. I thought I answered that. I thought that was the same 

question. 
page 110 ~ Q. Answer it again. 

A. No, sir, there hasn't been any. 

The Court: Is that all¥ 
Mr. Pancoast: Yes, sir. Thank you, sir. The City rests, 

sir. We may have some rebuttal. 
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1\fr. Chambliss: We would like to make a motion, if your 
Honor please. 

The Court: All right. Gentlemen, recess for about twenty 
minutes. 

(Whereupon, a short recess was had and the Court and 
counsel for respective parties retired in the Chambers where 
the following occurred : ) 

The· Court: All riglJt. "\Vho has a motion 1 
Mr. Chambliss: Judge, I move to strike the evidence of the 

City of Alexandria on the ground that it is insufficient in law 
and then on the following specific grounds : 

First, the City has failed to prove, even by the prepon­
derance of the evidence, that the right-of-way line of the 
Yv ashington and Old Dominion Railroad located at Randolph 
A venue, near Calvert A venue, is zoned in any fashion, either 
A-residential or B-residential, or any other zone. 

All the City has shown by the evidence is that the area 
there is white, but so are all the streets on the map white. The 
map, which the City has put into the evidence shows that on 

each side of that right-of-way in the vicinity in 
page 111 ~ question, it is B-residential or industrial, an 

entirely different color than the white of the 
vVashington and Old Dominion Railroad. 

Now, to permit this case to go to the jury, if the Court 
please, the Court would have to assume that the right-of-way 
of the Washington and Old Dominion Railroad is zoned A­
residential where it is surrounded on ove sirle by B-residential 
and then ve earb industri o erty. 

u ermore, we ee that the City has-that the map 
ff shows that the streets a.re not -zoned A-residential or any­I thing else. It is unthinkable to suppose that the streets of 

City are subject toLl!_n) zoning classification at all, and they 
similarly are white on he map. 1 

We feel, therefore, that the City has failed to prove the 
essential ingredient, namely, that the right-of-way of the 
v\T ashington and Old Dominion Railroad is zoned in any 
fashion unless it is zoned, and unless that factor is proved, 
why, the rest of the prosecution, here, falls to pieces. 

vv e- I'eriew the motion that we made earlier, -fallie:r, as 
further ground for this motion to strike. 

"\Ve submit this to your Honor, that the evidence shows 
that the "\Vashington and Old Dominion Railroad is a public 
service corporation, and that under the Statute law of this 
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State, which the Court will take judicial notice, the railroad 
is compelled to carry freight and passengers as a 

page 112 } common carrier and even assuming, but not con­
ceding, that the property is zoned, we feel that it 

does not affect the rights of the railroad company there to 
put such structures on its right-of-way as is necessa.ry and 
incidental to the operation of its business. 

The Court: .All right, sir. 
Mr. Pancoast: If your Honor please, on the motion to 

strike, the defendant must necessarily admit all of the facts 
fairly proven and also all just inferences that may be drawn 
from those facts. Now, the evidence that is in is the map, 
and that is the best evidence because it is a part of the zoning 
ordinance and ref erred to i~c+jpp Three of the Zoniug 
Ordinance. T . ives a legend and the legend shows 
t ·te me -res1 en ia • 

Now, certamly they ave o admit tha.t. ,\7hat the explana­
tion of the streets, or why the streets are also white is some­
thing that is not shown upon the map other than they are A­
residential, and why the Council and the drafters of that 
o'fdmance left this property A-residential and made other 
property B-residential is something that can only be shown 
by the acts of the legislative body of the City, which we have 
before your Honor. 

They did not object to the introduction of the map. I do 
not know of any grounds that they could object 

page 113 ~ to it. The map is there and it is the best evidence, 
and you can read the ordinances. What the str ets 

does not n bearing upon w - c 
ies may e. 

It is true that the public utility property uses may or may 
not be permitted in A-residential zone with the assent, the 
special assent of the Council. But we are here involved not · 

~ 
with just the public utilities use, we are also involved with 
the use of a fuel yard, a coal yard, which the ordinances that 
are in evidence, require to be located and operated in an 
· dustrial zone. 

The Court: All right, Mr. Budwesky. 
Mr. Budwesky: In connection with the first ground, again, 

to strike the evidence, an examination of the ordinances and 
e map, itself i · at the C · ver laced 

n cr c · u on t of he 
mgton and Id Dominion ai road. 

I call your attention to sub-paragraph 1, Section 23, Chap­
ter 28 of the Code, which specifically says: ''That the zoue 

.foundaries are eithe!.!,treets or alleys,'' and the reason that 
) 
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you find streets shown there in white is because you get a 
square ground available for a development, or a parcel of 
land, and it has a classification on it according to the color­
ing or the platting. That depends upon the type of map that 
you use. ·when it hits the street or alley, either that ends 

that zone classification or then it starts again on 
page 114 r the other side of the street. Now, those streets 

are white. !hey are not intended to be any re§i-
dence zone+-- . ~ 

Mr. cli.~mbliss: Mr. Budwesky, please show the Court that 
language. · 

Mr. Buawesky: The zone boundaries are either streets or 
alleys, arid .the streets, therefore, are not within the areas 
that are zoned by the ordinance because the sides of the 
streets-it does not say that the thing shall run to the extent 
of the street-'' the streets shall be the boundaries of the 
zones.'' 

Your Honor's attention is invited to this map. The 
Washington and Old Dominion Railroad's right-of-way goes 
through industrial property and it goes through row house 
property, A-residence property, B-residence property, and 
apartment houses, but the colors spread all out on either side. 
But as you go along the right-of-way you find it is white. It 
· treated exactl the_ same as a ri ht-of-wa of et and, 
there ore, ere was nev anything explammg what was in 
the minds of the Council, or the Planning Commission, when 
hey submitted that ordinance adopting that right-of-way and 

onin cla · • tion. 
I you will analyze the map to determine something, you 

are going to have a hundred-foot strip of land, or ground 
going through commercial property, industrial 

page 115 ~ property; A-residence zone property, B-residen­
tial property, C-residential property, and then 

when you hit this one piece of ground it is all going to be 
"A." 

So you are going to put a ridiculous interpretation upon 
the map. If you look at the map, you can see that that right­
of-way runs clear through the City, just like King Street, 
just like "Wilson Road, just like every other street in the City. 
You have a reaso e • etation of that ma and that is 
that 1 eated as a"°'la:!.i"o,Ji1t-.:iTl~-_,,,,ti 
· 10 ted to · e upon 1 • 

It is our contention t a 1t is m a clistinct proof of 
a zone classification. The City's case falls because absence 
of a zonmg law or a restriction under the terms of the zoning 
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law, why, then the pulJlic, the Government has no control 
over the use of the property. 

Now, then, as to the other question, and that is, the per­
mitted use. There has been a lot injected into the picture, 
here, if your Honor please, by the City about the question of 
non-conforming use. 

This trestle is not a non-conforming use. A non-conform­
ing use under the ordinance is interpreted as a building, and 
a building-and I call your Honor's attention-include the 
words, ''structure''. 

Mr. Chambliss: Let me interrupt you at this point, Mr. 
Budwesky. I do not want to be bound by Mr. 

page 116 ~ Budwesky 's remarks on non-confonning use, since 
I represent the railroad. 

The Court : All right. 
Mr. Budwesky: I understand. 
'' A building or premises occupied and used for a purpose 

other than the use authorized by the regulations in the zone 
in which it is located-'' In other words, a non-conforming 
use-"is a use that i ihited in that zone." 

Now, w en you examine the uses perm1 ed in an A-resi­
dence zone, you will find that it says, '' pul5lic building utilities 
are structures constructed and used for non-manufacturing 
purposes." They are permitted in an A-residence zone. As 
a matter of fact-and here you have a use that was in exis­
tence many, many many years before this zoning ordinance was 
ever thought or dreamed of. To say that the vVashington 
and Old Dominion Railroad Company would have to come in 
and have to get a permit to repair a support to that trestle, 
which has been in existence long before this ordinance was 
adopted, which is not a non-conforming use because it is a 
use that is permitted in an A-residence zone, would be tanta­
mount to say that the R. F. and P. Railroad could not repair 
the roof on the Union Station. 

Look at the map. It is zoned A-residence. Do you mean 
to say that the R. F. and P. Railroad would have to come in 

and see the Council and seek a special permit to 
page 117 ~ repair the roof on the Union Station¥ 

,vhat this ordinance means when they say that 
you have to come before the Council before you can get a 
permit to erect, alter, or repair a. structure, for one of these 
particular uses, it means, if you want to construct, alter, or 
repair a structure or building not then used for that purpose, 
but which you want to alter or repair for this purpose. 

A proposed use-and the ordinance here specifically says, 
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"for the desired use", in each instance, and not the existing 
use, but the "use desired". 

Our contention is, if the Court please, if you take the City's 
interpretation of this classification clause on these permitted 
uses in the A-residence zone-where they say you have to 
have special consent of the Council-suppose someone came 
in and got the special consent of the Council to put a Foundl­
ing Home in there, there are many, many number of things 
which you have to get a special consent from the Council for. 

Suppose after a hearing the Council granted the permit for 
a Foundling Home, or else later on it becomes necessary to 
make an 3Jbsolute alteration or to repair, do you mean to say 
they have to get the consent of the Council to repair that 
Foundling Home f Of course, that is obscure. 

This ordinance contemplates this type of use in an A-resi­
dence zone. This one has been here for years, and it is 

absurd to say that it can not be repaired, to be 
page 118 ~ maintained, and that we have to come in here. 

Now, if it w·ere a non-conforming use-it is not 
as though we were asking for a. rezoning of the property in 
order to enable us to continue the use that is permitted in 
that zone, and has 'been there for years and years. 

Mr. Pancoast: I would like to reply. 
The Court: I do not think it is necessary, Mr. Pancoast. 

I will overrule your motion, Mr. Chambliss. 
Mr. Chambliss : I note an exception. 
The Court: And yours, Mr. Budwesky. Let's see, you have 

moved to strike 1 Do you want to go ahead with the evidence, 
Mr. Chambliss? 

Mr. Chambliss : Yes, sir. 

(Whereupon, the follo,ving proceedings were had m the 
court room.) 

The Court: All right, :Mr. Chambliss. 
Mr. Chambliss: Mr. Dorsey. 
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Thereupon 

THOMAS C. DORSEY 
was called as a witness by counsel for Defendant Railroad 
and, having been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Chambliss: 
page 119} Q. Mr. Dorsey, will you state your name and 

occupation, please, sir Y 
A. Thomas C. Dorsey, Superintendent of Maintenance of 

Ways, vVashington and Old Dominion Railroad. 
Q. How long have you been with the railroad 1 
A. I have been with the Washington and Old Dominion 

Railroad for five years. 
Q. Are you familiar with the right-of-way of the Washing­

ton and Old Dominion Railroad at the Alexandria Junction Y 
A. Yes, sir. 
Q. That is the area where the trestle, which is involved in 

this proceeding, is located 1 
A. Yes, sir. 
Q. Have you had occasion to visit that locality in the last 

few days? 
A. I have. 
Q. When did you go there, sir 1 
A. The last time, early this morning. 
Q. Did you take certain measurements while you were 

there? 
A. I did. 
Q. What did you use to measure f 
A. A fifty-foot tape. 
Q. Now, with respect to the layout of the coal trestle, there, 

will you describe to the jury the approach which 
page 120 r the spur track takes to the coal trestle t · 

Mr. Howard. If your Honor please, I do not quite un­
derstand the question, I mean, the materiality of the 
testimony at all. If this man went out there this morning and 
made certain measurements-the situation today is certainly 
not the same as it was when this work out there was com­
menced, and I do not see how-unless he knows just where 
the old structure was-how his testimony at this time would 
even be relevant or material. 
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Thomas 0. Dorsey. 

The Court: I am willing to listen. Let1s see what his testi­
mony is. 

By Mr. Chambliss : 
Q . .You are familiar with the location of the old structure, 

are you not, Mr. Dorsey Y 
A. Yes, sir. 
Q. Before any repair work was done out there f 
A. That is true. 
Q. You passed that, did you, frequently in your work as 

maintenance. man f 
A. Many" times. 
Q. Yes. · You went out there to take those measurements. 

Did you measure the distance of the embankment on which 
the rails run to approach the trestle T 

A. Yes, sir. 
Q. Now-

page 121 ~ Mr. Howard: I do not want to keep on hvpping 
up and down. I do not know what the embank­

ment is. It seems to me, and again I repeat, here we are 
concerned with the structure itself as it existed at the time 
this new work was undertaken. Now, whether the embank­
ment he is talking about forms any part of this structure or 
not, I do not lmow. 

The Court: It is their contention that it does. 
Mr. Chambliss: It has come out in the evidence that it 

does, Mr. Howard. 
Mr. Howard: That the embankment itself is part of the 

wooden structure? 
Mr. Chambliss: It is part of the earth which includes the 

trestle and bins, and embankment. Mr. Gianunittorio ad­
mitted as much as that, himself. 

Mr. Howard: If your Honor please, as I understand the 
Code, the building is a structure, and the structure is a build­
ing~ It does not say anything about an embankment. Do you 
mean to say that you are trying to hook up to the structure 
some land, just ordinary land, nothing but land-

Mr. Chambliss: If the Court please, apparently Mr. 
Howard has not been out there. There is an artificial 
embankment that is constructed, if your Honor please-as 
· :Mr. Giammittorio ,testified-that approaches the 
page 122 ~ trestle itself, or what used to be the trestle. 

The Court: "\Vait a minute! He did not say 
there was a-
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Thomas C. Dorsey. 

Mr. Chambliss: An embankment there above, to the left of 
the grade of the main track. 

The Court: That is right. 
]\fr. Pancoast: Not all the way. He did not say all the way. 
The Court: As high as twelve feet. 
Mr. Chambliss: Yes, as high as twelve feet. 

· Mr. Howard: May I say this? Do I understand that coun­
sel contemplates as to what percentage of this structure has 
been destroyed within the meaning of the ordinance, and that 
he would have the witness take into consideration the em­
bankment, just ordinary piece of ground out there 7 

M.r. Chambliss: I think that is up to the jury to pass on, 
and I do not think it is the proper time for Mr. Howard to 
argue. 

The Court: That is their theory of their case, I think. 
Mr. Howard: I understood it was confined to the structure 

alone. 
Mr. Budwesky: Suppose you had it all filled up to the 

bins? 
Mr. Howard: But you do not have that. The 

page 123 ~ evidence shows that you had a very definite struc- · 
ture, and you had bins, and you had a trestle. 

Mr. Budwesky: Sure. a 

Mr. Ho·ward: And that after you try to move the trestle 
back seventy-five feet, an additional amount, that is not part 
of the structure. 

Mr. Budwesky: " 7ell, we will see. 
Mr. Howard: I am interested in the structure alone. 
Mr. Budwesky: It costs just as much-
Mr. Howard: I am interested in the one structure, if your 

Honor please, from tip to tip. ,vhat was there before they 
got to the structure, or how much land was filled or not filled 
-a half acre or ten feet-I do not see, if your Honor please, 
how the jury would have the right to know what the theory 
of the defendant is. I do not take into consideration any 
land adjoining the structure itself. Vie are talking about the 
structure. 

The Court: Let me suggest that we get through with the 
evidence and then we can discuss w·hat the law is and then 
instruct the jury. 

Mr. Howard: All right, sir. 

By Mr. Chambliss: 
Q. Now, with respect to the embankment that runs, -on 
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which the rails run as they approach the trestle, Mr. Dorsey, 
are you familiar with what I am talking about 1 

page 124 ~ A. Yes, sir. 
Q. Now, is there a spur track that runs over on 

that embankment? 
A. Yes, sir. 
Q. For how long a distance does the spur track run on the 

grade with the railroad? 
A. On the grade of the railroad Y 
Q. The same grade with the railroad. 
A. It is, roughly, two hundred feet to the switch point, to 

where it starts to be up grade. 
Q. That embankment from that point up to where the old 

trestle used to be, where the concrete piers begin now, what 
is the distance of that? 

.A. Three hundred and thirty~five feet. 
Q. Is that au artificial embankment there, ]\fr. Dorseyf 
A. Yes, sir, I would say it is. 
Q. Is it level with the ground, that is, the natural level of 

the ground, or lower on both sides of it? 
A. Lower on both sides of it. 
Q. Now, what distance did you measure, incidentally, the 

distance from the end of that embankment to the end of the 
old bins that are still standing Y 

A. To the end of the old structure; yes, sir. That is two 
hundred and eighty-nine feet. 

Q. Now, how much of that has been taken 
page 125 ~ down, according to your measurements Y 

A. One hundred and eighty-three. 
Q. One hundred and eighty-three feeU 
A. Yes, sir. 
The Court: What was that 289 f 
Mr. Chambliss: Two hundred and eighty-nine is the dis­

tance from the end of the embankment to the end of the bin. 
The Court : All right. 

By Mr. Chambliss: 
Q. That last measurement would be going south, is that 

correct! 
A. That is right. 

The Court: That is the end of the embankment? 
Mr. Chambliss: From the end of the embankment to the 

end of the bin. 
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The Court: Does it include any part of the embankment i 
Mr. Chambliss: It does not include any part of the em­

bankment. That is all. 

CROSS EXAMINATION. 

By Mr. Pancoast: 
Q. Now, what is your namef 
A. Mr. Dorsey. 
Q. Mr. Dorsey, the 289 feet that you testified to, does that 

include the old structure or the new structure 
page 126 } that is going up there? 

A. That would now include what is left of the 
old structure and the new work. That would include both 
items. · 

Q. You excavated-or rather Mr. Campbell excavated some 
of the embankment, did he not, about twenty-five feet of that? 

A. Not much of the embankment. Just enough to put a 
wing-wall around the first pier. 

Q. Now, was a pa.rt of the bins taken down, the north­
westerly part of the bins, to the _extent of twenty-five per 
cent, or so? 

A. Part of the bins were taken down, yes, sir. 
Q. Now, is it not a fact, Mr. Dorsey-strike tha.t. You say 

that the grade starts 335 feet from the trestle? 
A. That is right. 
Q. Do you mean by that it is an artificial fill back from the 

trestle a.nd northwesterly to the extent of 335 feet? 
A. Yes, sir. 
Q. And at the trestle's end it merely comes up to what? 

How high above grade, would you say? 
A. That is-
Q. In other words, how was the artificial filled Y 
.l\.. The piers are about, on top of the grade a.bout eleven 

foot. The present piers are eleven foot high. They tie in 
with the top · of the embankment. 

page 127 ~ Q. All right. Now, do you notice where they 
tore away some of the embankment, right at the 

last piers on the nearest end? 
A. Yes. 
Q. Do you notice that? Take a look at it. 
A. I do, where the new wing-wall is; yes, sir. 
Q. Do you notice where that wing is? Do you see that 

cinder that has been used to make a fill in that end? 
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A. No, I haven't; no. 
Q. You did not know thatf 
A. No. 
Q. Would you deny that the depth of the cinders there, 

indicating a fill, was any more than five feet 1 · 
A. As I recall that place, there was an earth fill, and the 

cinders you are ref erring to­
Q. Are you familiar with-
A. -you are talking about the ties in ballast. 
Q. I am. . 
A. That is at the top of the embankment. 
Q. I am now ref erring to the end view of the embankment, 

such as this, and'I am asking you, if you deny that from the 
top of that embankment down-say a distance of fifty feet­
is made out of cinders, indicating an artificial fill of cinders 
to a depth of five feet a.t the end where the head wing is T 

Is that what you are speaking about Y 
page 128 r A. I didn't know it, I didn't notice it. 

Q. Mr. Dorsey, does the 289 feet represent the 
distance of the old structure 1 

A. It represents the distance where the old structure was. 
Of course there is part of it up- · 

Q. And one hundred and eighty-three feet of it has been 
taken down1 

A. That is a point, of the end of the embankment, to what 
is left of the old structure. 

Q. How much of the old structure has been taken down, 
then! 

A. vVell, it would be approximately 183 feet. 

Mr. Pancoast: That is all, sir. 

RE-DIRECT EXAMINATION. 

By Mr. Chambliss: 
Q. Mr. Dorsey, do you know whether or not that embank-

ment was used to approach that coal trestle! · 
A. That was an approach embankment, to approach the 

trestle. 
Q. Was it used for any other purpose, to your personal 

knowledgeY 
A. Not that I know of. 

Mr. Chambliss : That is all. 
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RE-CROSS I~XAMINATION. 

By Mr. Pancoast: 
page 129 ~ Q. How about the switching of cars1 

A. That matter is entirely in the hands of the 
conductor. No one conductor will switch a car like another 
one. 

Q . .You do not deny that the embankment and the spur 
track were used for switching cars? 

A. It would be a very poor operation. 
Q. You would not deny it, would you Y 
A. I have never seen them switch it. I am not a conductor. 

Mr. Pancoast: That is all. 
Mr. Chambliss: All right, Mr. Dorsey. Mr. McNamara, 

please.! 

Thereupon 

RAYMOND l\L McNAMARA 
was called as a witness by counsel for the Defendant Rail­
road and, having been duly· sworn, was examined and testi­
fied as follows : 

DIRECT EXAMINATION. 

By Mr. Chambliss: 
Q. State your name and occupation, please, Mr. McNamara. 
A. Raymond M. McNamara, Treasurer, Washington and 

Old Dominion Railroad. 
Q. Mr. McNamara, calling your attention to September 13, 

1948, did you have occasion to go out to the Alexandria 
Junction on the "'\\T ashington and Old Dominion right-of­

way? 
page 130 ~ A. I did. 

· Q. That is the place where the trestle that is 
involved in this proceeding is located? 

A. It is. 
Q. vVho was with you at that time! 
A. l\fr. Saulsburry, of the Capital Photo Company. 
Q. Did he take some photographs while you were there¥ 
A. Yes. 
Q. ·were you with him w'l1en the photographs were taken? 
A. I was. 
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Mr. Pancoast: If your Honor please, if the purpose is to 
introduce those photographs, I want to object to them on the 
ground that they a.re taken in a. manner that does not show 
the whole situation. 

It is a-as has been stated by one witness-biased or pre­
judicial view-point of the situation. 

Now, if they want to show both sides, the residential and 
the industrial zone that is to the east of this property, or 
some distance to the east, that is all right. 

"\Ve are not concerned here with the fact that there is 
industrial property some distance to the east. 

"\Ve are concerned with this particular property, here. That 
picture-both of those pictures-are designed to emphasis 
that particular phase of it, which does not concern this case. 

Mr. Chambliss: If your Honor please, Mr. 
page 131 ~ Pancoast in his examination of Mr. Giammittorio 

went to great pains to bring out the allegedly 
residential character of that neighborhood. 

The Court: All right, then. 
Mr. Chambliss : I think, if your Honor please, that we are 

entitled to have this in. 
The Court: I will deny all photographs and let the jury 

have a view, and let them go out and see for themselves. Mr. 
Fletcher has made arrangements to have the jury go out. 

Mr. Chambliss: I would like to have, if your Honor please, 
these photographs-

The Court: That is what Mr. Pancoast is objecting to and 
I have sustained the objection. 

Mr. Chambliss: I would like to note an exception. That 
is marked "Washington and Old Dominion Railroad's Ex­
hibit No. 4 for identification." 'I likewise offer this, Mr. 
Pancoast, which I imagine you will object to 1 

Mr. Pancoast: The same objection on the same ground. 
The Court: Sustain the objection. 
Mr. Chambliss: I note an exception. "\Vill you. make that 

''Washington and Old Dominion Railroad's Exhibit No. 5 
for identification?" That is all. 

page 132 } The Court: All right. 
Mr. Budwesky: Mr. Campbell! 
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Thereupon 

ARTHUR F. CAMPBELL 
was called as a witness on his own behalf and, having been 
duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

By Mr. Budwesky: 
Q. Your full name, please? 
A. Arthur F. Campbell. 
Q. vVhere do you live? 
A. 2000 Russell Road. 
Q. You are familiar with the area known as the Alexandria 

Junction on the vVashington and Old Dominion Railroad near 
Raymond A venue Y 

A. I am. 
Q. Are you connected with the Northern Virginia Con-

struction Company? 
A. Yes, sir; I am President. 
Q. You are President Y 
A. Yes. 
Q. As President of the Northern Virginia Construction 

Company, have you had an occasion to have negotiations 
with the Washington and Old Dominion Railroad 

page 133 } Company with reference to any work at the 
Alexandria Junction f 

A. I did. 
Q. What were you emloyed to do V 
A. We were employed to remove some of the old structure 

and replace the bins, the wooden bins that support the rail­
road track with concrete piers. 

Q. Did you ever live in the neighborhood where the 
Alexandria Junction is? 

A. Oh, yes. I lived on Clifford Avenue, which is very 
close. 

Q. How long? 
A. Almost a stone's throw. 
Q. How long¥ 
A. Oh, for forty-five years. 
Q. Forty-five years! 
A . .Yes. 
Q. Do you have any. recollection of that area? Has this 

trestle been in existence 7 
A. Oh, yes; yes, sir. 
Q. And in use Y 
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A. In use. 
Q. In connection with the work that you were undertaking 

to do for the Washington and Old Dominion Railroad, did 
you have occasion to confer with the officials of the City with 
regard to doing this work¥ 

A. Yes, sir, I did. 
page 134 ~ Q. Did you confer with the building inspector f 

A. Yes, sir. I had him out there. I had him 
out there. 

Q. Took ~im out 1 
A. Yes. 
Q. Did you explain to him what you had in mind f 
A. I explained to him fully what I wanted to do, so that 

I could ascertain if a permit or any other regulation was 
necesssary. 

Mr. Pancoast: If your Honor please, I object to any con­
versation with the building inspector. That is entirely hear­
say, and i~ addition to that, the conversation would not be 
relevant to the issue here. 

Mr. Budwesky: This is a criminal prosecution charge, 
that Mr. Campbell, individually, is charged", and also as 
President of the Northern Virginia Construction Company 
with the construction of a trestle in violation of the City's 
regulations. 

This is a criminal prosecution, your Honor, and I am 
undertaking to show what Mr. Campbell did do before he 
undertook to do this work. I want to show to the Court, and 
the jury may ascertain whether or not there is any criminal 
intent upon this proceeding. · 

Mr. Howard: In other words, do I understand that you 
just want that to go in by way of-what do you meanf 

I do not see how the building inspector would 
page 135 ~ have any right to give Mr. Campbell, or anybody 

else, the authority to violate the law, if it is a vio­
lation. 

Mr. Budwesky: That is neither here nor there. 
If your Honor please, now, then, I will tell Mr. Howard the 

purpose of this testimony. 
The Court: He is ready to make an objection. He wants 

to know the purpose of the testimony. 
Mr. Budwesky : The purpose of the testimony is to show 

to the Court that Mr. Campbell was advised by proper offi-
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cials of the City of 'Alexandria that a permit was not neces­
sary to do the work. Under the law-

Mr. Howard : ·That could be perfectly true, if your Honor 
please-I do not say it is not true-but it would have no 
justification for the violation, if there be a violation. 

Mr. Chambliss: If your Honor please, I think that because 
of the serious doubt with respect to whether or not that prop­
erty is zoned at all-

The Court: Now, Mr. Chambliss, wait a minute t 
Mr. Chambliss: If your Honor please-
The Court : You are not in this phase of the case. 
Mr. Chambliss: I am associated with Mr. Budwesky with 

the trial of the action. 
The Court: Mr. Campbell is very ably represented so let's 

hear from him. 
Mr. Chambliss: All right. 

page 136 ~ The Court: I have decided t~ let it go in for now. 
Let it be admitted. 

Mr. Howard: All right, sir. 
The Court: The jury will be instructed on that. 

By Mr. Budwesky: 
Q. You say you took Mr. Lash, the building inspector, out 

to the grounds and showed him what you proposed to dot 
A. That is right. 
Q. .And for what purpose did you take him out Y 
A. To find out if I needed a building permit or-

Mr. Pancoast: If your Honor please, there is a difference 
between a building permit under the building code and this 
zoning matter. 

Mr. Budwesky: The building inspector, under the zoning 
law, is the official who is charged with the enforcement of 
that regulation. 

The Court: Now, gentlemen, the jury will be instructed on 
that phase of it at the proper time. 

Mr. Campbell can tell the jury what he did in connection 
with the work. Go ahead, Mr. Budwesky. 

By Mr. Budwesky: 
Q. ·what did l\fr. Lash tell you¥ 
A. He told me he didn't see why a permit was necessary 

or whether there was any violations so that we needed the per­
. mit to do the work on the railroad property. 
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page 137 r Q. And on this basis, then, did you confer with 
·any other city official 1 

A. Yes, two or three days later I came into the City :Mana­
ger's Office and talked to him. 

Q. And what did he tell you T 
A. He told me that he didn't see any violation or need for 

it either. 
Q. And upon that basis, did you proceed with the work? 
A. About thirty days later we proceeded with the work. 
Q. Are you also connected with the Potomac Coal Com-

pany? 
A. Yes. 
Q. What is thaU Is it a corporation ot a. partnership? 
A. Partnership. 
Q. You are one of the partners? 
A. That is right. 
Q. How long has the Potomac Coal Company belonged tu 

you a.nd your partner? 
A. Since July 1, 1947. 
Q. From July 1, 1947, until the end of your season-in the 

Spring of 1948-about how many tons of coal were handled 
by you, there Y 

A. I would guess, approximately three thousand tons. 
Q. Approximately three thot1sand tons f 
A. Approximately, yes. . . 

Q. The trestle in question is on the east side 
page 138 r of the trackage of the vVashington and 01d 

Dominion Railroad, is not that righU 
A. That's right. 
Q. And in connection with the operation of the Potomac 

Coal Company in that area, is there any structui'e-any other 
structure-· used by you 1 

A. Oh, yes, we have an office and scales. 
Q. You have an office and scales? 
A. Yes, scales and storage. 
Q. And that office and scales are located on what side of 

the track! 
A. On the west side. 
Q. On the west side f 
A. On the opposite side. 
Q. Is that covered by your lease from the vVashington and 

Old Dominion Railroad 1 
A.. That is what we are leasing. 
Q. That is wha.t you are leasing? 
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A. Yes. 
Q. When-approximately when-was the last time that 

any coal was delivered to and from that placet 
A. Oh, sometime in May. 
Q. Sometime in May? 
A. Cleaned up what they had there. 

Q. Of what year! 
page 139 } A. 1948. 

Q. You have not handled any-
A. I would like to amend that because there was three tons 

delivered after, at the time this work was going on, which 
would have been in June, which was the beginning of digging 
out-that was the last of it. 

Q. You ceased operations at that time in order to make 
these changes, is that right f 

A. That's right. 
Q. And you have not done any work this fall, why f 
A. Because we are held up by litigation. 
Q. By this proceeding Y 
A. Yes. 

Mr. Budwesky: You may have the witness. : · 
Mr. Pancoa_st: No questions. 
Mr. Chambliss: No questions. Mr. Baggett. 

Thereupon 

GEORGE C. BAGGETT 
was called as a witness by counsel for Defendant Railroad 
and, ha~ing been previously sworn, was examined and testi­
fied as follow~ : 

DIRECT EXAMINATION 
I ' ' 

By Mr. Chambliss: 
Q . .You a.re Mr. Ge9rge C. BaggetU 

A. That's right. 
page 140 ~ Q. You are the Vice-President and General 

Manager of the Washington and Old Dominion 
Railroad, Mr. Baggett? 

A. That's right. 
Q. Mr. Baggett, when was the ,vashington and Old Domin­

ion Railroad chartered? 
A. Chartered? 
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George C. Baggett. 
, 

Q. In what State was it incorporated f 
A. State of Virginia. 
Q. And you testified earlier, today, that it has been oper­

ated as a common carrier of inter-state and intra-state since 
that timef 

A. That's right. 
Q. Now, wi~h respect to the Alexandria Junction, where 

the trestle that is involved in this matter is located, state 
whether or not that is one of your regular unloading sta-
tions f · 

A. That is a regular public delivery track for coal ship­
ments. 

Q. And under what regulation is that a public delivery 
track? 

A. Under tariffs on file with the Interstate Commerce and 
the State Corporation Commission of Virginia. , 

Q. And it is scheduled on those schedules as a regular un­
loading platform f 

page 141 } A. It is a regular unloading station for car­
load shipments. 

Q. On the question of the public character of the railroad, 
Mr. Baggett, what are some of the industries that you serve 
along the track from Rossyln to Purcellville! 

A. We handle anything that is covered by the classifica­
tion under the tariffs. 

Q. Can you tell us some of the important items that you 
serveY · 

A. Live-stock, cement, lumber, brick, coal; that is just a 
few of the many and various commodities that we handle. 

Q. How many tons of freight has the railroad carried over 
that particular line in the last year, do you know! 

A. About a thousand tons a day. 
Q. A thousand tons a day t 
A. Yes. 

Mr. Chambliss : Your witness. 

CROSS EXAMINATION 

By Mr. Pancoast: 
Q. Mr. Baggett, you said that something was covered by 

I. C. C. and by S. E. C. regulations-State Corporation Com-
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mission and Interstate Commerce-just what was it, now f I 
want to get the record clear. 

A. The railroads issue a tariff which not only provides 
for the rates from various points but also the 

page 142 ~ character of the stations as to just what their 
. facilities provide and whether it is a carload or 

less than a carload, or whether it is prepaid or agency. 
Q. What do you call the station nowt 
A. vVha.t do we call a station, 
Q. Yes. 
A. That is a name of a point, Alexandria Junction. 
Q. Alexandria Junction. But does that include the trestle 

that you leased out to the Potomac Coal Company, as acting 
through Mr. Campbell? 

A. Any part of the Alexandria Junction facility would be; 
any unloading tracks that we may have would be included 
within the jurisdiction of that station, just like on any other 
station or any other railroad. 

Mr. Pancoast : That is all, sir. 
The Court: All right, sir. 
Mr. Chambliss: Thank you, :Mr. Baggett. 

That is our case. 

The Court: Do you have anything further? Any rebuttal? 
Mr. Pancoast: I believe not, sir. 
The Court: All right. 

Gentlemen of the Jury: I will ask you to view this premi-:­
ses. You have heard the testimony in connection with each 

phase of it, the flat part of it, the elevated part, 
page 143 ~ the inclined part, and the trestle, and the sur­

rounding country out there; that is, any indus­
trial property in the neighborhood, any residential property 
in the neighborhood. 

"\Vould you, gentlemen, go out there and look that situation 
over. Mr. Moriarity will take you out. ,vhile you are there 
just observe the different parts of it that have been testified 
to today. 

Do not let anybody discuss it in your presence and do not 
let them discuss it with you, please. 
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(Whereupon, a brief recess was had for the jury to view 
the premises, and at the same time the Court and counsel for 
respective parties retired in the Chambers where the fol­
.lowing occurred:) 

The Court: All right, sirs, are you all ready¥ 
Mr. Chambliss: Yes, sir. 
Mr. Pancoast: Yes, sir. 
The Court: We will take the City's instructions first. 

CITY OF ALEXANDRIA'S INSTRUCTION NO. 1 

'' The Court instructs the jury that under the zoning regu­
lations of the City of Alexandria, the land use consisting of 
the operation of a fuel yard is assigned to a E-industrial 
zone.'' 

The Court: Any objections to this one f 

Afr. Chambliss: I would like to suggest an 
page 144 ~ amendment to this instruction. 

The Court : All right. 

Mr. Chambliss: "Or to such area that is not zoned at all. 
And the Court further instructs you that such use may be 
lawfully carried on in any area of the City not zoned in any 
way". 

The Court: Any objection to that amendment, 
Mr. Pancoast: Ts there any evidence here that any land of 

the City is not zoned other than the streets T 
The Court: The jury might believe that it is not zoned, and 

if they do believe it is not zoned then-
Mr. Pancoast: \Vhether it is zoned or not it would be a 

matter of interpretation. 
Mr. Howard: It does not seem to me that the jury would 

have a right to speculate whether it has been zoned. 
Mr. Chambliss: It is a matter of fact which the City has 

to prove in this case, if the Court please, and within the 
province of the jury to pass on it. 

Mr. Pancoast: That is an interpretation of the law. 
Mr. Chambliss: It is not; it is a matter of fact. 
Mr. Pancoast: There is no evidence that no land is not 

zoned. 
Mr. Chambliss: That is your interpretation, but our ~nter-
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pretation is that not only the streets are exempt 
page 145} from that zoning map but the Potomac Coal Yard 

and the Washington and Old Dominion right-of-
way are exempt from it. 

Mr. Howard: Is there any evidence to support that? 
Mr. Chambliss: The map itself. 
Mr. Budwesky: You only have to put an unusual interpre­

tation on the map to come to any other conclusion and that 
is all. 

Mr. Chambliss: We are merely contending this, that the 
jury might well find that area included in the right-of-way 
is not zoned, under the general law, why, the Washington 
and Old Dominion Railroad may lawfully erect any structure 
on that right-of-way so far as the criminal prosecution is 
concerned. . 

I think we are entitled to the amendment, accordingly. 
Mr. Howard: ,ve would be entitled to an instruction in 

that we put the map in evidence and the map shows it is 
residential. It is an admitted fact that it is a proper classifi-f 
cation until you put in evidence to overcome that. 

Mr. Chambliss: Even your own witness does not admit it. 
Mr. Ho.ward: That legend is all they have to go by. The 

legend says that anything white is residential. 
Mr. Chambliss: Mr. Pancoast says the streets are not 

residential. 
page 146 ~ Mr. Howard: I do not know that. 

Mr. Pancoast: I think it is the function of the 
Court to interpret the law, the ordinance, and if there is any 
evidence in, or if there is any part of the ordinance that 
shows that there is uil-zoned land in the City of Alexandria, 
other than the streets, and alleys, then that amendment would 
be proper. But until the Court can find that I do not believe 
that the amendment would be proper. I still insist that it 
is the Court's right to interpret the law. 

The Court: Is not that Potomac Yard itself uncolored? I 
did not see the map. 

Mr. Chambliss : Yes, sir. 
Mr. Howard: We found out during the lunch recess that 

that is A-residential. That is what they told us out there. It 
is shown as residential on the map, sir. 

Mr. Chambliss: Here is my point on that, if your Honor 
please, I think if the railroad's right-of-way was left out, as 
we contend it was, from the map, it may be they lease a part 
of that property for use as a public carrier and it then be­
come qitasi .p-u.blic or even private in character, but still that 
would not cause it to become subject to a zoning regulation 
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whieh did not include that right-of-way in the areas zoned • 
. __. BQjsettjn his work on zoning mentioned that very possi-

r' bility and says that the railroad yards should not · 
page 147 ~ be-principal right-of-way-be rezoned since 'if 

they lose their public character they can use the 
right-of-way in any fashion they see fit. 

Here we have a situation that falls within the very case 
that Bassett has in mind; namely, where the ·railroad's right­
of-way is appat~ntly out .of the zoning originally and all that 
they have diverted-conceding for a moment-diverted in 
making this -lease to the Potomac Coal Company, still it 
does not make them subject to the zoning law, because in the 
first place it is· our contention it was never zoned for the 
very reason that the City Council can not lawfully zone their 
public properties, by City Ordinance, to interfere with the 
public character of the railroad. 
. I think the same observation applies to a public utility line. 

· · The Court: I think we are going around in circles. 
Mr. Pancoast: Can you produce any Virginia authorities 

that the Council does not have the power to . zone property 
to be used by public utilities Y 

Mr. Chambliss: There isn't any, because I had occasion 
to look into that once before. 

I ca.n call your attention to a lower court in ~{aryland, 
where the lower court held that the City could not- lawfully 
zone railroad property. · 

If the Court please, may I make another obser­
page 148 ~ vation please, sir! 

The Court : Yes. 
Mr. Chambliss: If we concede that the City did not have 

the power originally to zone this railroad's right-of-way A-
. residence, or anything else-

The Court: If you concede they did not have the power Y 
Mr. Chambliss: Yes, originally. 
The Court: You are not conceding anything like that. 
Mr. Chambliss: I thought that you had said that ·the rail- . 

road, because of the public character of the railroad the 
City could not zone that because of its public .use, is that cor-
rect.? · 

Mi. Pancoast: He overruled you on that. 
The Court: Could not interfere with · its operation as a 

railroad because they started to do that. 
. Mr. Cha1!1-bliss: Yes, sir, if that be true, the original .zon­
_mg regulations would not apply to the railroad, does not that 
follow? 

The Court: Looks like it should. 
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Mr. Chambliss : If the original zoning regulations do nqt 
apply to the railroad's right-of-way they do not apply todajr, 
and they would not apply even though the rajlroad had leased 

part of this property to someone else, to a pri­
page 149 ~ vate party, because they were never restricted by 

an invalid zoning regulation. 
The Court: Under that point, now, the City would have 

no right to adopt a zoning ordinance, would it, if that were 
soi 

If the railroad ·was using soft coal and it chugged through 
the heart of the City spurting it 01'1.t here and there, the City 
would have no control over that, under that theory. 

Mr. Chambliss: No, sir. I do not go that far because the 
·City has a right to regulate but not to interfere with the 
railroads, and under the power of the regulation comes the 
smoke ordinance and also the spark arrest ordinance, which 
we are all familiar with, your Honor. But here isan attempt 
made by the City to actually impair and put an impediment 
in the way of the railroad to carry on its lawful public busi­
ness, and ,vhich the statutes require it to carry on. 

Niow, if the City did not do that lawfully ·originally when 
the ordinance was originally enacted, then that zoning law 
never affected the right-of-way and it ·does not affect it today, 
and the railroad is exempt. 

Mr. Pancoast: I can not see that at all. The City is not 
impairing or placing an impediment there. The zoning law 
fully recognizes-· 

Mr. Chambliss: You say it is not placing any impediment 
on the railtoad? You claim it is zoned A-resi-

page 150 ~ den tial. . 
Mr. Pancoast: They are permitted to go in A­

residence but they say you-probably could have the right to 
say-you can go through an A..aresidential zone when you can 
go around there, and that is the reason the Council has the 
right to give those special permits. 

Mr. Chambliss: According to your interpretation of the 
zoning la-w, we are zoned A-residence. ,v e can not maintain 
an unloading platform in an .... >\.-residence zone, is that correct, 
on our right-of-way. ,v e couldn't construct an unloading 
platform. 

Mr. Pancoast: I did not say that. 
l\fr. Chambliss: Then we have a right to construct a build­

ing. 
Mr. Baggett testified to this unloading platform, and it was 

one of the regular platforms-an unloading platform-on 
their I. C. C. schedule. 
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I do not want to digress from my main and central point, 
which is, if the City could not voluntarily zone this property 
originally because of the public character of the railroad this 
zoning ordinance has not a-

Mr. Pancoast: I did not understand the Court to say that, 
otherwise the Court would not have overruled your motion in 
the first place, in the first motion to quash. 

Mr. Chambliss: That is not what the Court says. 

(At this point in the hearing a discussion was 
page 151 ~ had off the record). 

Mr. Chambliss: I have this to sav about the lease. I do 
not want for a moment to dig·i·ess from the priva tc 
eharacter of the lease; that is true. But, mind, you the 
Potomac Coal car is there unloading, acting a:s a distributing 
agent. Somebody has to do that unless they dump it on the 
ground and let there be a general scramble for the coal. 

The Court: There is no evidence of that. 
Mr. Chambliss: Of that the coal company is a distributing 

agent for the railroad? No, I said somebody has to distribute 
the coal. The railroad furnishes as to the delivering it to the 
bins from the trestle, or from the proposed trestle, as the 
case may be, and certainly as far as that trestle is concerned 
and up to the point where they actually dump that coal, the 
railroad is actually acting in its capacity as a railroad. 

It may be that under the lease-as was brought out in the 
testimony-the railroad's duties included the delivery of the 
coal and the dumping of it in the trestle. 

The Court: Right there. 
Mr. Chambliss: Yes, sir. 
The Court: Under that theory, the railroad could put a 

fuel plant on the right-of-way and deliver whatever they 
wanted delivered to the industrial plant, could they not, and 

still have the right-of-way? 
page 152 ~ l\ir. Chambliss: If you carried it to that ex­

treme, that is true, your Honor. 
What was I trying to cover is this thought, that the rail­

road by means has lost-that the trestle has not lost its 
public character entirely because the railroad is still carrying 
on its function as a public carrier when it delivers the coal 
and furnishes it. 

The Court-as I understood the Court to say-has a very 
serious doubt in the Qourt 's mind if the City had the power 
to zone that property A-residence, if it were strictly a pub­
lic undertaking; is that correct, your Honor? . 
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The Court: Let's see what Mr. Baggett said, that at the 
beginning they had it up and that they discontinued the 
coaling station and leased the property to Arthur Campbell; 
that it had an office, scales, and bins, and everything else; 
that they got Arthur Campbell to build the place again and 
repay him for building, and extended the use for ten years 
with an extra ten years-or something of that sort-twenty 
years. It is going outside the purpose of its original right. 

Mr. Chambliss: That does not make the zoning ordinance 
attach or become revived, Judge. 

The Court: I do not think that a coal man or anybody else 
could get in there and operate on the right-of-way over and 
above the City's zoning just because it happens to be the 

railroad's right-of-way. 
page 153 ~ Mr. Budwesky: The Court does not take the 

position that a facility of the railroad company's 
use loses its public character merely because its consignee 
uses it, because I can give you decisions on that. 

The Court: But if they discontinue it and then lease it all 
to some private individual they certainly discontinued it. 

Mr. Budwesky: They are not leasing the tracks. There are 
tracks there. Certainly other stuff runs through there day 
in and day out. 

Mr. Chambliss : The railroad still serves the trestle. 
The Court: Mr. Baggett said he delivered 17 tons since 

the first of the year. 
Mr. Chambliss: Seventeen carloads. 
Mr. Pancoast: If your Honor please, for the basis of in-

. struction one I submit that the ordinance in that Al-resi­
dence-the highest----does not permit that use, A-residence 
does not permit that use, and under Section 13, '' Commer­
cial", does not permit that use. 

(Discussion at this point was had off the record). 

Mr. Chambliss: Is No. 1 granted with the amendment f 
The Court: No, sir. 
Mr. Chambliss: I except to the granting of No. 1. I have 

. already stated the grounds for my objection, your 
page 154 ~ ·Honor. 

The Court: All right. 

City's Instruction No. 2. 
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CITY OF ALEXANDRIA'S INSTRUCTION NO. 2 

. '' The Court insti-ucts the jury that public utility buildings 
not used for manufacturing purposes may be erected, altered 
or repaired in A-i'esidence zone of the City only after the ap­
plication for the permit has first been presented to the City 
Council and that body has given its assent by adoption of a 
regulation after it has determined whether or not such use 
will be fur the best interest of the health, safety and general 
welfare of the public~'' 

The Cour:t: Any objections to this f 

Mr. Chambliss: I have three objections on that instruction. 
One: The instruction is immaterial to the issues involved 

in this case ; 
Two: "\Ve are not charged with lack of a permit. That is 

not the question before the Court. The question involved is 
the propriety of the structure, trestle, that is being built out 
there; and 

Three: It asstIIIies-and most importantly-·· the fact that 
the City has actually proved the property is zoned A-resi­
dence, and again we submit, that it is a question to be passed 
on by the jury, particularly under the peculiar facts of this 

case, and it can not be assumed or predicated in 
page 155 ~ an instruction. 

The Court: There is nothing wrong with this 
instruction, is there, in saying that "public u.tility buildings 
not used for manufacturing purposes may be erected, altered 
or repaired;', after a permit has been obtained f 

Mr. Chambliss: Having proved it is an A-residence, and 
we submit they ha.ve not established that. 

Mr. Budwesky ~ That, of course, ptesupposes that it is 
applicable to a new proposed use and, also, to a use that has 
been in existence long before the ordinance was adopted, 
and which is permitted in the zone by the ordinance itself. 

Mr. Pancoast: You have an instruction, or will have an 
instruction on non-conforming use. 

Mr. Budwesky: This is entirely aside fro non-conforming 
use. My position, of course1 is that the structure is not a non­
conforming use. It is a utility structure authorized to be 
maintained in A-residence zone. 

Mr. Chambliss: l\iy objection to it have already been 
stated. It presupposes that the City has proved this right­
of-way is in an A-residence zone. I think that is a question 
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that ought to be passed on by the jury and for the other 
reasons that I have stated. 

The Court: I am granting this instruction. 

Mr. Chambliss: I note an exception to it on the grounds 
that I have stated. 

page 156 r The Court: All right. City's Instruction No. 3. 

CITY OF ALEXANDRIA'S INSTRUCTION NO. 3 

'' The Court instructs the jury that a non-conforming use 
is a building or premises occupied and used for a purpose 
other than the use authorized by the regulations in the zone 
in which it is located at the time the regulations are adopted, 
and you are further instructed that in case a non-conforming 
structure be damaged to the extent of fifty per cent of its 
value, then such non-conforming use is terminated and re­
versed to the conforming use of the zone in which it is lo­
cated. When the non-conforming use is industrial and the 
non-conforming industrial plant consists of two or more 
buildings or structures all undet single ownership and opera-

. tion and on one tract of land at the time which any such 
building or structure first becomes non-conforming, all said 
buildings and structures shall be treated as a single non­
conforming structure. The meaning of the word '_damage' 
includes depreciation in value, and a fuel yard is an indus­
trial use.'' 

The Court: 1Vhat have you to say about that? 

Mr. Chambliss: "\Ye object to that on the ground it assumes 
the fact that the City has proved here, namely, that the rail­
road is in an A-residence zone, a question that has to be 
passed on by the jury. 

I object to it further, if the Court please, because of the 
last sentence in the instruction, '' Fuel yard is an 

page 157 r industrial use.'' 
I object on the ground that the railroad's right­

of-way-tha.t it is not adequately proved that the railroad's 
right-of-way is located in any zone, a.nd that it pre-supposes, 
and that is a fact to be proYed; it is up to the jury to pass on 
it. 

::Mr. Budwesky: This, of course, pre-supposes that the 
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trestle is part of the coal yard rather than a part of the rail­
road operation, therefore, objectionable on that ground. 

The Court: I will grant that instruction. 
Mr. Chambliss : Exception. 

The Court: All right. Instruction No. 4. 

CITY OF ALEXANDRIA'S INBTRUCTION NO. 4 

'' The Court instructs the jury that if you believe beyond 
a. reasonable doubt that the defendant, or either one of them, 
did, in the City of Alexandria, between June 30th and July 
2, 1948, erect a coal trestle for operation and use in the con­
duct of a fuel yard, in violation of the zoning regulations of 
the City of Alexandria as charged, you shall fix the punish­
ment by a fine of not less than ten dollars and not more than 
one hundred dollars if the offense be not wilfull, or not more 
than two hundred and fifty dollars if the offense be wilfull. '' 

The Court: Any objection to that? 
page 158 ~ :Mr. Chambliss: Personally I have no objec­

tions to it, if that is correct. No objections. 
The Court: All right. Granted. Next instruction. 

CITY OF ALEXANDRIA'S INSTRUCTION NO. 5 

"The Court instructs the jury that if from the evidence 
you believe beyond a reasonable doubt that the area in ques­
tion is .A-residential and that the defendants violated the 
provisions of the zoning regulations in erecting or attempt­
ing to erect or rebuild a structure, which said structure had 
been damaged or otherwise destroyed to the extent of fifty 
per cent of the original value, then you are to find the def en­
dants guilty notwithstanding the fact that the work was 
commenced as a result of authorization by either the City 
Manager or City Inspector." 

The Court: Any objections? 

l\fr. Chambliss: If your Honor please, I object to that in­
struction. If Mr. Howard wants to offer an instruction that 
the mere authorization of the City Manager and the Building 
Inspector would not. in itself entitled the defendants to vio­
late the ordinance, 01· something of that sort-

The Court : This instruction is refused as offered. 

All right. Now, the defendants. 
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DEFENDANT RAILROAD'S INSTRUCTION A 

'' The Court instructs the jury that the criminal warrant in 
this case charges that the Washington and Old 

page 159 } Dominion Railroad 'did unlawfully erect a struc-
ture in A-residence zone, to-wit, a coal trestle for 

operation and use of a fuel yard on the Washington and Old 
Dominion Railroad's right-of-way near Randolph Avenue in 
violation of Section 4, Sub-section (b ), Chapter 28 of the 
Code of the City of Alexandria, as amended by ordinance 
~.4AA' x 

'' And the Court instructs the jury that before you can f 
find the defendant guilty, you must find that the City of I 
Alexandria has proved beyond reasonable doubt that the\ 
ight-of-way of the w·ashington and Old Dominion Railroad '-. 
ear Randolph Avenue, is, in fact, zoned as A-residence zone; \ 

'.And even if you find that the right-of-way of the defendant · 
railroad is zoned A-residence, still you can not find the defen­
dant railroad guilty if you find that it is exempt from the 
operation of tl1e ordinance. And in this connection, the jury 
are instructed that the City of Alexandria must prove beyond 
a reasonable doubt that the defendant railroad is not exempt 
from the op·eration of said ordinance.'' 

The ourt: Any objection to thaU 
/ 

Mr. Pancoast: I will have to object to the last part of that 
instruction. There is no evidence ; there is no law here 
showing that it is exempt. 

Mr. Chambliss: Exempt of the non-conforming use­
assuming they did find it is zoned A-residence. 

Mr. Pancoast: You have not put that in here. 
page 160 ~ Mr. Chambliss: Non-conforming use or as a 

public utility. I have an instruction on non-con­
forming use. 

All right, maybe this will answer Mr. Pancoast 's objec­
tion. 

After the word ''ordinance'', '' as defined in other instruc­
tions herein''. 

The Court: Is that all right Y 
Mr. Pancoast: ,vhere in other instructions f 
Mr. Chambliss: ,vith Instruction No. 2. Is not No. 1 on 

public utilities Y 

Mr. Pancoast: I do not think it is with Instruction No. 2, 
as corrected. It is, as I understand it, inconsistent with one 
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that is aiready proposed by the City, and it does not cor­
rectly state the law. "\Vhether it is exempt is a matter of law, 
and I do not see any authority to support the proposition. 

Mr. Ch~mbliss: That is our very contention. Assuming 
that they did find it is zoned A-residence, they are exempt 
for two reasons. First, it is a public utility building, and 
exempt in any event; and second, that it is a non-conforming 
use and exempt under that provision of the ordinance. 

Mr .. Pancoast: I still say that you still can not find the 
defendant railroad g-uilty if you find it is exempt from the 
operation, if you find its property is non-conforming and 

has not reverted to its true zone. 
page 161 ~ Mr. Chambliss: Then we have a public utility 

feature in there. 
Mr. Pancoast: I do not know of any authority to support 

your public utilities feature. 

("Whereupon, at this point in the hearing a discussion was 
had off the record). 

Mr. Chambliss: If your Honor please, on that we say that 
conceivably assuming first that the jury finds that it is an 
A-residence zone, we should, if that be true, apply to the 
Council for a permit. That is true. But we are not violating 
the ordinance as set forth in the warrant, which we are trying 
today. 

The Court: "\V ell, you are if you are in an A-residence, 
are you notf 

Mr. Chambliss: No, sir, as we understand that provision1 

we are exempt as a public utility building. 
The Court: You are if you have the building up. In other 

words, if you had not done anything to repair it and the City 
asked you to move and interfered with your use of it, then 
you would be right. 

You do not have a building out there and you are erecting 
one, and to erect or alter or repair is what comes under this. 

Mr. Chambliss: That cove1~s items ot erect, alter, use, or 
repair. 

page 162 ~ (Discussion at this point in the hearing was 
had off the record). 

The Court: All right. 
Mr .. Chambliss: We may be violating the law in that we 

did not get a permit but the City has never taken that posi­
tion in the lower court. 
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The Court: You are charged with doing it, not doing it 
with a permit or without a permit. 

Mr. Chambliss : ,v e are charged, if your Honor please, 
with the violation of sub-section (b) of Section 4 of Article 
3, of this ordinance No. 463. 

The Court : Erecting? 
Mr. Chambliss: On the ground that we are entitled to put. 

up that structure in this zone under any condition with or 
without a permit. 

The Court : Yes. 
Mr. Chambliss: And I think under the exception set forth 

under sub-section (b), we are entitled to put it up, if we get 
a permit; as I understand it, it is a pwblic utility building. 

Mr. Pancoast: I would agree to that contention that if 
you get a permit and use it for a public utility building you 
would be able to do that, if you get the special assent of the 
Council, and I believe that they would give it if you did not 
lease it as a fuel yard. 

They are not objecting to your conduct of the 
page 163 r business out there. 

Mr. Chambliss: You have not taken that posi­
tion before. It comes as a surprise to me. 

The Court: He is not offering anything to you now. 
Mr. Pancoast: It is the fuel yard. We want the vVashing­

ton and Old Dominion Railroad to do all the business they 
can. It is the fuel yard that we are objecting to. 

The Court: All right. I am going to deny this as offered. 
I ·will grant it ,·dth this sentence out. I think it is all right 
down to the last sentence. 

I am refusing as offered and granting it with the last 
sentenc-e out. · 

Mr. Chambliss: If your Honor please, I object to the de­
letion of the last sentence in this instruction on the ground 
that the burden is on the City of Alexandria to prove '' be­
yond a reasonable doubt" not only that the property is zoned 
A-residence but that the railroad is not exempt from the 
operation of other provisions of the ordinance. 

The Court: All right. ,v e have already taken up B. 

DEFENDANT RAILROAD'S INSTRUCTION NO. B 

'' The Court instructs the jury that under the provisions 
of the zoning ordinance of the City of Alexandria, on which 
this prosecution is based, the following structures are ex­
pressly permitted in an A-residence zone: 
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page 164 } 'Public utility buildings constructed and used 
for non-manufacturing purposes.' 

'' And the Court instructs the jury that if you find that the 
coal trestle erected on the right-of-way of defendant railroad 
is adapted to the carrying on of the business of the railroad 
as a public service corporation, the11 such structure is a pub­
lic utility building and expressly exempt from the operation 
and effect of the said zoning· ordinance.'' 

The Court : Instruction B is ref used. 
Mr. Chambliss: Except. 
The Court: All right, the next one. 

DEFENDANT RAILROAD'S INSTRUCTION C 

"The Court instructs the jury that although it is the duty 
of a juror to discuss and consider the opinions of the other 
jurors, he must decide the case upon his own opinion of the 
evidence, and upon his own judgment and conscience.'' 

The Court: Any objection 1 
Mr. Pancoast: That is a new one on me. 
The Court: L guess it is all right. Granted. 
Next. 

DEFENDANT RAILROAD'S INSTRUCTION D 

'' The Court instructs the jury that the defendant, the 
"'\Vashington and Old Dominion Railroad, is entitled to every 
inference in its favor which can be reasonably drawn from 

the evidence and where two inferences may be 
page 165 } drawn from the same facts, one consistent with 

guilt and one consistent with innocence, the de­
fendant is entitled to the inference which is consistent with 
its innocence.'' 

The Court: Any objections? 
Mr. Pancoast: No, sir. 
The Court: All right. The next instruction. 

DEFENDANT RAILROAD'S INSTRUCTION E 

'' The Court instructs the jury that the law presumes every 
person or corporation charged with crime to be innocent until 
his or its guilt is established beyond all reasonable doubt, · I 
and this presumption of innocence goes with the accused i 
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through the· entire case, and applies at every stage thereof; 
and if, after having heard all of the evidence in the case, the 
jury have a reasonable doubt of the guilt of the accused upon 
the whole case, or as to any fact essential to prove the charge 
made against the accused, it is their duty to give the accused 
the benefit of the doubt and return a verdict of not guilty." 

The Court: Any objections Y 
Mr. Pancoast: No objections on that. 
The Court: All right. 

DEFENDANT RAILROAD'S INSTRUCTION F 

"The Court instructs the jury that under Section 19, Sub­
section 8 of the Zoning Ordinance, introduced in evidence, 
the railway embankment, the tracks laid thereon and the 

piers used for the transportation and dumping of 
page 166 ~ coal by the railroad company are a single struc­

ture, and unless the jury believe from the evi­
dence beyond reasonable doubt that (1) such single structure 

for the transportation and dumping of coal has not been 
used for such purpose and has remained vacant for twelve 
consecutive months; or (2) that the damaged piers proposed 
to be replaced, represent fifty per cent of the value of such 
single structure, then they can not find the defendant guilty.'' 

The Court: Any objections to that? 
1\fr. Pancoast: I object to that because, as you will recall, 

I drew out from Mr. Bagett that the non-conforming use in 
1931, between the years 1931 and 1940-when this Code was 
produced in evidence-was enacted, the railroad owned the 
structure and that the use and operation was carried on as 
a fuel yard by the Potomac Coal Company. In other words, 
not Mr. Campbell but his predecessor were the ones that 
operated it at that time, and the ordinance here says that 
they must be owned and operated in the conjunctive and not 
in the disconjunctive at the time the relation ,vent into effect 
in order to have it considered as one unit. 

1\fr. Chambliss: It was owned and operated-I think the 
evidence shows that the railroad still owns and is still using 
and operating the trestle. 

Mr. Budwesky: The railroad owns it from one angle and 
the Potomac Coal Company leases it. 

page 167 ~ Mr. Chambliss: For unloading purposes. 
Mr. Howard: Could the embankment be part of 

the structure f 
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:M:r. Chambliss: Very easily. 
Mr. Budwesky: Did he ever try to build an embankmenU 
The Court: No evidence that this was built. The other 

could be cut away so far as this case is concerned. It may 
not have been cut away by the railroad. 

Mr. Budwesky: The jury can determine that by looking 
out there. 

The Court: I am not going to tell them it is a single unit. 
Mr. Chambliss : I would like to note an exception. 
The Court: Defendant's Instruction No. F is refused. 
Mr. Chambliss: Exception to the refusal of No. F, on the 

ground that the embankment and trestle are one unit, as 
appears .from the evidence, and there is no dispute that the 
embankment is used solely for the purpose of serving the coal 
trestle and· the only evidence that it is not so used is that 
it might have been occasionally used for switching ca.rs, and 
that its primary purpose is for the use of the coal trestle. 

Now, if your Honor please, since you have refused F, I 
have F-a to offer as an alternative. 

The Court: All right. 

page 168 ~ DEFENDANT RAILROAD'S INSTRUCTION 
NO. F-a 

''·The Court instructs the jury that if they believe from the 
evidence either (1) that the railway embankment, the track 
laid thereon and piers used for the transportation and dump­
ing of coal have not remained vacant and have been used for 
such purpose within 12 consecutive months preceding the 
issuance of the warrant herein; or (2) that the railway em­
banlanent and tracks thereon and piers proposed to be re­
p laced for the transportation and dumping of coal, consti­
tute a single structure under Section 19, sub-paragraph 8, 
of the ordinance introduced in evidence and that the repairs 
proposed to be made thereto do not represent fifty per cent 
of the value of the original structure, then the Commonwealth 
has failed to prove its case and they can not find the defen­
dant guilty." 

The Court: This is a jury finding. 
Mr. Chambliss: It leaves it up to the jury to pass on this 

question. 
The Court: Let's see what the evidence is on that. 

(Discussion was had off the record). 
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The Court: Do you have any objections to this, Mr. Pan-
coast¥ 

Mr. Pancoast: Yes, sir. 
The Court: "What is your objection 1 
Mr. Pancoast: My objection is that under the evidence the 

structure here, or parts of this structure, or this 
page 169 ~ part that they attempt or seek to say the struc­

ture is composed of, do not constitute a single 
structure because at the time the regulations went into effect 
they were not under single ownership and operation. 

Mr. Chambliss: There is no evidence that the use of 
those tracks ever left the operation of -w ashington and Old 
Dominion Railroad o-ver the trestle. 

Mr. Pancoast: There is evidence that it was leased to the 
Coal yard people at the time it went into operation. 

Mr. Chambliss: For the purpose of getting coal from under 
the trestle or from the bins. Mr. Baggett said himself it was 
an unloading station, on his testimony this afternoon, and 
one of the scheduled stations under the I. C. C. regulations. 

Mr. Pancoast: That would be-I think this is correctly 
covered by my instruction, the one that I had. 

The Court: Which one? 
Mr. Pancoast: Number 3. 
Mr. Budwesky: Suppose he had the trestle and bins there 

and did not have an embankment to it? 
Mr. Pancoast: They claim it does not revert to A-residence 

zone; this is taken word lJy word out of the ordinance. If 
they take out the words, "railroad embankment", I would 
have no objection to it, and substitute the word "trestle". 

Mr. Chambliss : No, sir. ·we do not tell them, 
page 170 ~ we are asking the Court to tell them it is a part 

of the single structure. You are certainly entitled 
to argue that it is not. I know that is the position that you 
all take and we take the other position. I think there is some 
evidence that it is one structure. 

Mr. Howard: Under the ordinance I do not see that the 
embankment can be a part of the structure. It is just a 
question whether that is a structure. . 

Mr. Budwesky: You do not think that that fill of earth 
could be a structure f 

~fr. Howard: Not within the meaning of that ordinance. 
:Mr. Chambliss : If a fill is not a structure then these piers 

are not a structure; then we should not be subjected to any 
prosecution. 

l\ir. Howard: ""\Vhy wouldn't they t 
l\Ir. Chambliss : ,vhy would the piers be a structure and 
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the artificial embankment not; different methods to support 
the track! 
it. 

(Discussion off the record.) 

The Court: You left this ownership and operation out of 
this section. · 

Mr. Chambliss: If your Honor please, we offer instruction 
F-a as is on the ground that there is no competent 

page 171 ~ evidence that the ownership and operation of the 
tracks on the trestle ever left the operation of the 

railroad. 
The Court: I will deny this one. 
Mr. Chambliss: "\\Te ·take an exception and we offer it 

amended with that in there. 
The Court : All right. I refuse this instruction because 

you have me tell the jury they are single structures. 
]\fr. Chambliss : Exception. 
The Court: All right. 

DEFENDANT RAILROAD'S INSTRUCTION G. 

"The Court instructs the jury that under the ordinance 
introduced in evidence, a non-conforming use is defined as a 
building or premises occupied and used for a purpose other 
than the use authorized by the regulations in the zone in 
which it is located, and that in this case, if the jury believe 
from the evidence, beyond all reasonable doubt, that the 
property in question owned by the railroad is zoned as resi­
dence-A and that the railroad, prior to the ena.ctment of said 
ordinance was using such property for the transportation 
and dumping of coal, that such use would, under the language 
of the ordinance, be a non-coiif orming use.'' 

The Court: Any objections to that 1 
Mr. Pancoast: That is all right as far as it goes. It does 

not go far enough. 
page 172 ~ The Court: I do not think that is pertinent. 

Mr. Chambliss : Instruction G? 
The Court: Yes. 
Mr. Chambliss : I note an exception to the refusal on the 

ground that it properly states the facts and the law. 
The Court: As far as it goes, but it does not state the law 

of the fa.cts in this case. 
Mr. Chambliss: You said it would have to be amended to 
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include ownersl1ip and operation under one person or cor-
poration, I believe. · 

The Court: You recited the ordinance but you have not 
completed the ordinance; you have only part of it. 

Mr. Chambliss: I think we are entitled to an instruction 
predicated that the jury does find that it is all one structure 
since the embankment is there only for the purpose of serv­
ing the trestle. 

Mr. Pancoast: Only if you got the evidence there to sup­
port ownership and operation. 

(Discussion off the record.) 

The Court: I do not think it fits the case. I refuse it as 
offered. 

Mr. Chambliss: We will note an exception. 
The Court: All right. 

DEFENDANT CAMPBELL'S INSTRUCTION C-1. 

'' The Court instructs the jury that the area of 
page 173 ~ streets and alleys as shown on the zoning map 

are not placed in zone classifications, and if you 
believe the right-of-way of the Washington and Old Dominion 
Railroad was treated in the preparation of said map the 
same as a street, then the area in question has no zone 
classification and the regulations of the ordinance would not 
control.'' 

:The Court: Any objections Y 
Mr. Pancoast: I object to that. 
The Court: You do not have any evidence to support that. 
Mr. Chambliss: You have an admission of Mr. Pancoast 

that the streets are not zoned in any way. 
Mr. Budwesky: You have the ordinance itself which says 

that the streets constitute the boundary. 
Mr. Chambliss: We certainly could argue that admission 

to the jury and I propose to. 
Mr. Budwesky: Is the Court going as a matter of law to 

rule that the right-of-way is zoned A-residence? 
The Court: No one has asked me to. You have some in­

structions here on that submitted to the jury. I will refuse 
this instruction. 

Mr. Budwesky: All right. How about this one, Judge? 
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DEFENDANT CAMPBELL'S INSTRUCTION C.:.2. 

'' The Court instructs the jury that streets and 
page 174 ~ alleys as shown on the zoning map are not zoned 

. in any classification." 

l\fr. Howard: ,,{ e object to that because we are not con­
cerned with the streets here. 

The Court: This one is denied. 
Mr. Chambliss: I think, if your Honor please, that since 

the City's Attorney has admitted that the streets are not 
zoned, and I believe that the rule is that when an admission 
is made you are entitled to an instruction on it as an estab­
lished fact. 

The Court : Not in a case of this kind. 
Mr. Chambliss: I would like to note an exception. 
Mr. Budwesky: I would like to note an exception to the 

action of the Court in ref using to grant this instruction on 
the ground that the zoning ordinance itself in sub-paragraph 
1, Section . 23, Chapter 28, of the Alexandria City Code, 
specifically designates that streets and alleys shall constitute 
boundaries between zoning classifications and, therefore, a1·e 
not within zoning classifications. 

The Court : Refused because it is immaterial to the issue 
involved. 

(Whereupon, at 6 :30 o'clock p. m. the proceedings in the 
above-entitled matter were concluded.) 

Virginia: 

City of Alexandria: 

I, ,vm. P. ·woolls, Judge of the Corporation Court of the 
City of Alexandria, certify the foregoing to be the testimony 
taken. 

Given under my hand this 19th day of November, 1948. 

·wILLIA:M: P. "\VOOLLS, 
Judge. 

page 175 ~ Teste: This 28th day of September, 1949 .. 

"\VILLIAM: P. vVOOLLS, 
Judge. (Seal) 
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page 176 ~ CRIMINAL ,v ARRANT. 

City of Alexandria, Virginia : To all or any of the Police 
Officers of said City : 

"'\VJIEREAS Joseph :M. Pancoast, City Attorney, has this 
day made complaint and information on oath, before me, 
Douglas 1V. Stanton, Jr., Clerk, Civil & Police Court of said 
city, that_"\Vashington and Old Dominion Railroad between 
30th day of J m1eani:1"2nac1ay of J my, 1948, at said City, aid 
unlawfully erect a structure in an A-residence zone, to-wit, 
a coal trestle for operation and use of a fuel yard on the 
,v ashington and Old Dominion Railroad right of way near 
Randolph Avenue in violation of Section 4 sub section (B), 
Chapter 28, of the Code of the City of Alexandria, as 
amended by Ord. No. 463. 

These are the ref ore, in the name of the said City of 
Alexandria, to command you forthwith to summon to appear 
before the Civil and Police Justice of said City, the body of 
the above accused to answer said complaint and be further 
dealt with according to law on July 7th, 1948 at 10 o'clock 
A.M. E.D.S.T. . 

And, moreover, upon the arrest of the above accused by 
virtue of this ,varrant, I command you in the name of the 
City of Alexandria to summon the following witnesses : 
tT oseph M. Pancoast, City Attorney; Nicholas Colasanto, City 
Manager; Jack Viarney, Hdqts., to appear at the Civil and 
Police Court as witnesses to testify in behalf of the City of 
Alexandria against the said ,v ashington and Old Dominion 
Railroad. 

And have then and there this ,varrant, with your return 
thereon. 

Given under my hand and seal this 3rd day of July, 1948 .. 

(s) DOUGLAS "'\Y. STANTON, JR., 
Clerk, Civil and Police Court. (Seal) 

THE WITHIN NAMED ,vashington & Old Dominion 
Railroad, was brought before me this 27th day of July, 1948, 
and· on the evidence of Joseph M. Pancoast, he is found guilty 
of erecting a structure in an A residential zone, to-wit a coal 
trestle for operation and use as a fuel yard as charged in the 
within ·w arraut, and I do adjudge that he be confined in the 
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jail of the City of Alexandria for ........ days, and pay a 
fine of $50.00 and $. . . . . . . . . . . . costs and in def a ult of fine 
that he be committed. 

(s) tTAMES R. DUNCAN, 
Civil and Police Justice. 

·w ARR.ANT. 

Docket No. 42280. 

City of Alexandria, Virginia 
V. 

Washington and Old Dominion Railroad, ( Haymond M. :Mc­
Namara) Asst. Gen. :Mgr., Rosslyn, Virginia 
Executed. this 6th day of June, 1948 by summonsing the 

above and by summoning the witnesses checked on the other 
side for .................. , 19 .. . 

H. Chambliss, p. d. 
Appeal noted 7 /27 /48, 19 ... 
Bond: $100.00. 

INSPECT. HA "WES, 
Police Officer. 

page 177 ~ Corporation Court of the City of Alexandria, 
on Thursday the 28th day of October, in the year 

of our Lord, one thousand nine hundred and forty-eight: 

Present: The Honorable William P. vVoolls, Judge. 

City of Alexandria 
v. 

Arthur F. Campbell 
Crim. Appeal 4776. 
"\Vashington and Old Dominion Railroad. Crim. Appeal . 

4775. 
Violating Sec. 4. Sub-section (b) Chapter 28 of the Code 

vf City of .Alexandria, as amended by Ord. No. 463. 
This day came the City of Alexandria, by J. M. Pancoast, 
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its Attorney, and the defendants, Arthur F. Campbell and 
the ,v ashington and Old Dominion Railroad, appeared in 
person, in pursuance of their recognizances, and ac~ompanied 
by their counsel, and the accused being charged with a viola­
tion of Sec. 4, Sub-section (b ), Chapter 28 of the Code of the 
City of Alexandria, Va., as amended by Ordinance No. 463, 
through their counsel, entered a plea of not guilty. 

And thereupon came a jury to-wit: Byron M. Irwin, 
Charles M. Robey, Frederick H. Foreshaw, Harry L. Leach 
and William H. Thomas, who were duly elected, tried and 
sworn in the manner prescribed by law, and after having 
fully heard the evidence presented by the City and the Defen­
dants, arguments of counsel and instructions of the court, 
retired to their room to consult of their verdict, and after a 
time returned into court and presented the following verdict 
to-wit-: "We the Jury on the issue joined find the Defen­
dants, Arthur F. Campbell and the Washington and Old 
Dominion Railroad guilty and fix the fine at ~$10 QQ) tea 
dollars in each case. Frederick H. Foreshaw, F oeman". 

Whereupon, on motion of counsel for Defendants the jury 
was duly polled by the Clerk, after which the Defendants, by 
counsel, moved the Court to set aside the verdict as being 
contrary to the law and evidence and enter judgment for 

Defendants and requested two weeks to present 
page 178 ~ a brief in support of said motion and to argue 

said motion, which time was allowed by the court. 

(s) WILLIAM P. WOOLLS, 
Judge. 

page 179 ~ Corporation Court of the City of Alexandria, 
on Wednesday the 3rd day of August, in the year 

of our Lord, one thousand nine hundred and forty-nine : 

Present: The Honorable, Wm. P. Woolls, Judge. 

City of Alexandria 
v. 

Washington and Old Dominion Railroad Co. 
V. 

Arthur F. Campbell 
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CRIMINAL APPEAL NO. 4775. 

CRIMINAL APPEAL NO. 4776. 

The City of Alexandria came by it attorney, the defen­
dant Vv ashington and Old Dominion Railroad Company also 
came by its attorney and the defendant Arthur F. Campbell 
came in person and by his attorney; and by agreement be­
tween all tne parties these two actions were tried together 
by the same ·jury. 

And eaeh defendant having pleaded not guilty, thereupon 
came a jury~.to-wit, Frederick H. Foreshaw, Byron M. Irwin, 
Charles M. Robey, Harry L. Leach, and ·wmiam H. Thomas, 
who being duly elected, tried and sworn the truth to say upon 
the issues joined, and having fully heard the evidence and 
argument of counsel, and having received the instruction of 
the court, retired to their room to consult of their verdict; 
and after some time they returned into court and rendered 
this verdict: '' Vv e the jury on the issue joined find the def en­
dants Arthur F. Campbell and the W a.shington and Old 
Dominion Railroad guilty and fix the fine at ($10.00) ten 
dollars in each case. Frederick H. ~,oreshaw, foreman''; and 
the jury was then discharged. 

And thereupon the defendants by counsel moved the court 
to set aside the verdict of the jury and enter judgment for 

the defendants, or grant a new trial, upon the 
page 180 l· following grounds: (1) error of the court in 

overruling the Railroad's motion to quash and 
dismiss the warrant against it, because it is a public service 
corporation and the City of .Alexandria could not lawfully 
zone its right of way, and because under the express terms 
of Ordinance No. 463, public utility buildings of the character 
complained of in the ,varrant are expressly exempt from the 
provisions of the ordinance ; ( 2) error of the court in over­
ruling the motion made in behalf of the Railroad at the con­
clusion of the taking of the evidence in behalf of the City of 
Alexandria to strike the evidence on the ground that the City 
had failed to prove beyond a reasonable doubt that the right 
of way .of the defendant at the point complained of in the 
warra1it had been zoned in any fashion; ( 3) error in the 
rulings of the court in admission and exclusion of evidence ; 
and ( 4) error in the rulings of the court granting and refus­
ing instructions. And said motion was continued and set 
down for argument. 

The court having heard the arguments of counsel and hav-
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ing maturely considered the said motion to set aside the 
verdict of the jury, is of opinion that the same should be and 
the same hereby is overruled; it is therefore this day ad­
judged and ordered that the defendant Vv a.shington and Old 
Dominion Railroad Company be and it hereby· is sentenced 
to pay a use of the City of 
.Alexandria, and that the defendant Arthur . amp e be 
and he hereby is sentenced to pay a fine of ten dollars for 
the use of the City of Alexandria; to which opinion and judg­
ment of the court the said defendants and each of them duly 
objected and excepted. 

Each of the said defendants haveinlJ indicated intention to 
apply to the Supreme Court of Appeals for a. writ of error 
and siipersecleas, it is therefore further ordered that execu­

tion of the aforesaid sentence against each of 
page 181 ~ said defendants be and the same hereby is sus-

pended for a period of sixty days for the purpose 
of permitting defendants to make such application; a.nd the 
defendant Arthur F. Campbell shall be let to bail on his 
personal recognizance during the period the execution of 
sentence against him is so suspended. 

page 182 ~ 

(s) WM. P. VvOOLLS, 
Judge 

BILL OF EXCEPTION NUMBER 3. 

Be it remembered, that at the trial of this case, after the 
Court had overruled the motion made by the vVashington 
and Old Dominion Railroad to quash and dismiss the warrant 
issued against it in this case, as set out in Bill of Exception 
Number 1 and after the e-vidence had been concluded, which 
e-vidence is set out in Bill of Exception Number 2, to which 
ruling of the Court, ,v asbington and Old Dominion Railroad 
and Arthur F. Campbell, by their respective counsel, duly 
excepted, the City of Alexandria moved the Court to in­
struct the jury as follows: 

(1) 

The Court instructs the jury that under the zoning regula,. 
tions of the City of Alexandria, the land use consisting of the 
operation of a fuel yard is assigned to a E-industrial zone. 
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(2) 

The Court instructs the jury that public utility buildings 
not used for manufacturing purposes may be erected, altered 
or repaired in an A-residence zone of the City only after the 
application for the permit has first been presented to the 
City Council and that body has given its assent by adoption 
of a resolution after it has determined whether or not such 
use will be for the best interests of the health, safety and 
general welfare of the public. 

page 183 ~ (3) 

The Court instructs the jury that a non-conforming use is 
a building or premises occupied and used for a purpose other 
than the use authorized by the regulation in the zone in which 
it is located at the time the regulations ·were adopted, and you 
are further instructed that in case a non-conforming structure 
shall ·be damaged to the extent of fifty per cent of its value, 
then 'such non-conforming use is terminated and reverts to 
the conforming use of the zone in which it is located. ,vhen 
the non-conforming use is industrial and the non-conforming 
industrial plant consists of two or more buildings and struc­
tures all under single mvnership and operation and on one 
track of land at the time which any such buildings or struc­
tures first became non-conforming, all said buildings and 
structures shall be treated as a single non-conforming struc­
ture. The meaning of the word, 'damage' includes deprecia­
tion in value and a fuel yard is an industrial use. 

(4) 

The Court instructs the jury that if you believe beyond a 
reasonable doubt that the defendants, or either one of them, 
did, in the City of Alexandria, between June 30th and July 
2nd, 1948, erect a coal trestle for operation and use in the 
conduct of a fuel yard, in violation of the zoning regulations 
of the City of Alexandria, as charged, you shall fix the 

punishment ·by a fine of not less than $10.00 and 
page 184 ~ not more than $100.00 if the offense be not wil­

ful or not more than $250.00 if the offense be 
wilful. 

To the giving of which instructions Nos. 1, 2, and 3, the 
"'\\T ashington and Old Dominion Railroad and Arthur F. 
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Campbell, by their respective counsel, objected and assigned 
the following grounds of objection: 

To instruction No. 1. 

{a) Because the question as to whether or not the point on 
the right of way of the 1Vashington and Old Dominion Rail­
road involved in this case was zoned, was a question of fact 
to be determined by the jury under the evidence and that the 
instruction as offered and as granted by the Court, erroneous­
ly withdrew from the jury the determination of such question 
of fact; and that said instruction invaded the province of the 
jury. 

After ma.king such objection and stating grounds thereof, 
the Washington and Old Dominion Railroad offered the fol­
lowing amendment to said instruction: 

"Or to such area that is not zoned at all. And the Court 
further instructs you that such use may be lawfully carried 
on in any area in the City not zoned in any way.'' 

·which proposed amendment to said instruction so offered, 
the Court refused and gave and granted said instruction as 
originally offered by said City; and to the refusal of the 
Court to give said amendment, the vV ashington and Old 
Dominion Railroad, 1by counsel objected and assigned the 
following grounds for said objection: 

(b) Because the instruction as offered and as granted by 
the Court left the jury to believe that as a matter 

page 185 ~ of law, and so determined by the Court, the City 
of Alexandria had zoned the right of way of the 

Washington and Old Dominion Railroad to A residence 
whereas the jury might well find, as a matter of fact, that the 
area included in the right of way was not zoned and that, 
accordingly, the Washington and Old Dominion Railroad 
could lawfully erect any structure on that right of way. 

To Instruction No. 2. 

(a) Because the instruction is immaterial to the issues 
involved in the case. 

(b) Because the warrant issued and upon which warrant 
the case was tried, did not charge either the ""\Vashington and 
Old Dominion Railroad or Arthur F. Campbell with the fail­
ure to obtain a permit. 
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( c) Because the instn1etion presupposes that the City has 
proved that said railroad right of way is in a A-residence 
zone which question, on the contrary, should be passed on by 
the jury. 

To Instruction No. 3. 

Because the said instruction erroneously determined as a 
matter of law that said portion of the right of way of the 
"\Vashington. and Old Dominion Railroad had been zoned A­
residential l)y -the City; that the Court thereby erroneously 
withdrew from the jury the determination of the question 
of fact as to whether or not said portion of said right of way 
had been so zoned. 

To which ruling of the Court in granting said instructions 
1, 2, and 3, as originally offered and in refusing the amend­
ment offered by the "\Vashington and Old Dominion Railroad 
and Arthur F. Campbell to Instruction Number 1, said Rail-

road and said Arthur F. Campbell by their 
page 186 ~ respective counsel, excepted on the grounds above 

assigned and said Railroad now tenders this 
Bill of Exception Number 3, which it prays may be signed, 
sealed, enrolled and made a part of the record in this case. 

Teste : This 28th day of September, 1949. 

·wM. P. ·woOLLS (Seal) 
Judge 

page 187 ~ BILL OF EXCEPTION NUMBER 4. 

Be it remembered, that upon the ti-ial of this case, after 
the Court had overruled the motion made by the V-..7 ashington 
and Old Dominion Railroad to quash and dismiss the warrant 
issued in this case against it as set out in Bill of Exception 
Number 1, after the evidence had been concluded, and after 
the Court had announced that it would grant and give In­
structions Numbered 1, 2, and 3 offered by the City of Alex­
andria, to which rulings the said Railroad and the said 
Arthur F. Campbell, by their respective counsel, objected 
and excepted, as set forth in Bill of Exceptions Numbered 3, 
the said Railroad and the said Arthur F. Campbell, without 
waiving such objections and exceptions, but expressly relying 
thereon, moved the Court to instruct the jury as follows~ 

Instructions offered by the Railroad. 
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.A. 

The Court instructs the jury that the criminal warrant in 
this case charges that the ,vashington and Old Dominion 
Railroad 'did unlawfully erect a structure in A-residence 
zone, to-wit, a coal trestle for operation and use of a fuel 
yard on the vVashington and Old Dominion Railroad's right­
of-way near Randolph Avenue in violation of Section 4: Sub­
section (b), Chapter 28 of the Code of the City of Alexandria, 
as amended by ordinance No. 463.' 

And the Court instructs the jury that before you can find 
the defendant guilty, you must find that the City 

page 188 ~ of Alexandria bas proved beyond reasonable 
doubt that the right-of-way of the Washington 

and Old Dominion Railroad near Randolph A venue, is, in 
fact, zoned as A-residence zone. And even if you find that 
the right-of-way of the defendant railroad is zoned A-resi­
dence, still you cannot find the defendant railroad guilty if 
you find that it is exempt from the operation of the ordi­
nance. And in this connection, the jury are instructed that 
the City of Alexandria must prove beyond a reasonable doubt 
that the defendant railroad is not exempt from the operation 
of said ordinance. 

B. 

The Court instructs the jury that under the provisions of 
the zoning ordinance of the City of Alexandria, on which 
this prosecution is based, the following structures are ex­
pressly permitted in an A-residence zone: 

'Public utility buildings constructed and used for non­
manufacturing purposes.' 

And the Court instructs the jury that if you find that the 
coal trestle erected on the righ-of-way of defendant railroad 
is adapted to the carrying on of the business of the railroad 
as a public service corporation, then such structure is a public 
utility building and expressly exempt from the operation and 
effect of the said zoning ordinance. 



128 Supreme Court of Appeals of Virginia 

C. 

The Court instructs the jury that although it is the duty of 
a juror to discuss and consider the opinions of 

page 189 ~ the other jurors, he must decide the case upon 
his own opinion of the evidence, and upori his 

own judgment and conscience. 

D. 

The Court instructs the jury that the defendant, the vVash­
ington and Old Dominion Railroad, is entitled to every in­
ference in its favor which can be reasonably drawn from the 
evidence and where two inferences may be drawn from the 
same facts, one consistent with guilt and one consistent with 
innocence, the defendant is entitled to the inference which is 
consistent with its innocence. 

E. 

The Court instructs the jury that the law presumes every 
person or corporation charged with crime to be innocent until 
his or its guilt is esta·blished beyond all reasonable doubt, and 
this presumption of innocence goes with the accused through . 
the entire case, and applies at every stage thereof; and if, 
after having heard all of the evidence in the case, the jury 
have a reasonable doubt of the guilt of the accused upon the 
whole case, or as to any fact essential to prove the charge 
made against the accused, it is their duty to give the accused 
the benefit of the doubt and return a verdict of not guilty. 

F. 

The Court instructs the jury that under Section 19, Sub­
section 8 of the Zoning Ordinance, introduced in evidence, 
the railway embankment, the tracks laid thereon, and the 
piers used for the transportation and dumping of coa:l by 

the railroad company a.re a single structure, and 
page 190 ~ unless the jury believe from the evidence beyond 

reasonable doubt that (1) such single structure 
for the transportation and dumping of coal has not been used 
for such purpose and has remained vacant for twelve con­
secutive months; or (2) that the damaged piers proposed to 
be replaced, represent fifty per cent of the value of such 
single structure, then they cannot find the defendant guilty. 
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G. 

The Court instructs the jury that under the ordinance in­
troduced in evidence, a non-conforming use is defined as a 
building or premises occupied and used for a purpose other 
than the use authorized by the regulations in the zone in 
which it is located, and that in this case, if the jury believe 
from the evidence, beyond all reasonable doubt, that the 
property in question owned by the railroad is zoned as 
residence-A and that the railroad, prior to the enactment of 
said ordinance was using such property for the transporta­
tion and dumping of coal, that such use would~ under the lan­
guage of the ordinance, be a non-conforming use. 

Of such instructions A to G, both inclusive, so off~red by 
it, the Court amended instruction A by striking 'therefrom 
the last sentence thereof and granting said instruction as so 
amended ; refused Instruction B as offered; granted Instruc­
tion C, as offered; granted Instruction D as offered; granted 
Instruction E as offered; and refused Instruction F and G as 
offered. Thereupon, said Railroad without waiving its ob­
jections and exceptions to such amendment and refusal of in­
structions offered by it, offered instruction F-a as follow·s: 

page 191 ~ F-a 

The Court instructs the jury that if they believe from the 
evidence either (1) that the railway embankment, the track 
laid thereon and piers used for the transportation and dump­
ing of coal have not remained vacant and have been used for 
such purpose within 12 consecutive months preceding the 
issuance of the warrant herein; or (2) that the railway em­
bankment and tracks thereon and piers proposed to be re­
placed for the transportation and dumping of coal, constitute 
a single structure under Section 19, sub-paragraph 8, of the 
ordinance introduced in evidence and that the repairs pro­
posed to be made thereto do not represent fifty per cent of 
the value of the original structure, then the commonwealth 
has failed to prove its case and they cannot find the def en­
dant guilty. 

Which instruction, the Court, over the objection and ex~ 
ception of said Railroad, likewise refused. 

Instruction offered by Arthur F. Campbell. 
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C-2 

The Court instructs the jury that streets and alleys as 
shown on the zoning map are not zoned in any classification. 

To which action of the Court in so refusing as originally 
offered its Instruction A and amending and granting same 
as so amended and in refusing its Instruction D ; F-a G, and 
C-2 the Washington and Old Dominion Railroad by its cqun­
sel obje~ted and excepted and assig'lled the following grounds 
of exeeption : 

Grounds assigned by the W asbington and Old Dominion 
Railroad·: 

To the refusal to give Instruction A as offered 
page 192 } and amending the same by striking therefrom 

the last sentence thereof. 
Because the amendment so ma.de by the Court made the 

instruction meaningless. The last sentence of the instruc­
tion, erroneously stricken therefrom by the Court, told the jury 
that the law imposed the burden upon the City to prove beyond 
a reasonable doubt that the Railroad right of way at the point 
in question was in fact, zoned A-residence; and further 
properly told them that even if they believed that the right­
of-way had been so zoned, the Railroad could not be found 
guilty if they lJelieved that. under the terms of the ordinance,. 
the spot in question was exempt from the operation thereof .. 

Because Instruction F was supported ,by the law and the 
evidence and presented the Railroad's theory of its case and 
properly told the jury as a matter of law that the railway 
embankment and trestle constituted a single unit and that 
unless they believed from the evidence beyond a reasonable 
doubt that such single unit had not been used for the purpose 
of transporting coal for a period of twelve consecutive 
months, then they could not find the Railroad guilty. 

Because Instruction F-a was supported by the evidence,. 
presented the Railroad's theory of its case and on the further 
ground that there was no evidence that the use of the tracks 
ever left the operation and ownership of said railroad. 

Because Instruction G properly told the jury that if they 
believed from the evidence that the property in question, 
owned by the railroad, constituted one structure and had 

been used by the railroad prior to the enactment 
page 193 ~ of the ordinance, then such use constituted a non­

conforming use under the terms of the ordinance. 
Because Instruction C-2 correctly told the jury that the 
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streets and alleys as shown on the zoning map were not 
zoned in any classification, and that counsel for said City 
had so admitted. 

To which ruling of the Court, in refusing to grant to the 
jury its Instruction A and in amending and granting said 
instruction, and refusing its Instruction B, F, F-a G and C-2, 
,v ashington and Old Dominion Railroad, by its counsel, duly 
excepted on the grounds a,bove set forth, and said Railroad 
prays that this, its Bill of Exception Number 4, may be 
signed, sealed and enrolled and made a part of the record 
in this case, which is accordingly done. 

Teste: This 28th day of September, 1949. 

,vm. P. WOOLLS (Seal) 
Judge 

page 194 ~ BILL OF EXCEPTION NUMBER 5. 

Be it remembered, that on the trial of this case, when 
Harry F. Miller, a witness _called on behalf of the City of 
Alexandria, was being examined on re-direct examination, 
and after he had testified that he did not know how the 
portions of the right-of-way of the Washington and Old 
Dominion Railroad in question designated as the Potomac 
Coal Ya rel, were zoned, was asked the following question : 

Q : I would like to clarify one thing. I want to ask you, 
Mr. Miller, if the zoning classification of the land embraced 
by the Potomac Coal Company has been changed since that 
map-· 

Thereupon, Arthur F. Campbell, by his counsel, objected to 
said question, in which objection, Washington and Old 
Dominion Railroad, by its counsel, united. 

The Court sustained the objection and thereupon the fol­
lowing colloquy took place and the following question was 
propounded and answered by the witness over the objection 
and exception of the said Campbell and the said Railroad 
Company, to-wit : 

Q: Mr. Pancoast: I mean to say, insofar as the Council 
Minutes are concerned. The man has testified he does make 
the markings or make the notation of the changes, according 
to the Council Minutes. I want to ask him if it has been 
changed. 
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The Court : All right. 
Mr. Budwesky: The question pre-assumes that there al­

ready is a zoned classification on that ground 
page 195 ~ which we do not admit. On the basis of the map 

that is in evidence and on the basis of the ordi­
nances that are in evidence ,ve deny that there bas ever 
been any zoning classification put to that property. So when 
he says : '' Has there been any change?'' There is an assump­
tion that there has already been a. classification upon it. 

Mr. Chambliss: It is assuming, if your Honor please, that 
something has been proved, which is up to the jury to pass 
on. I think the question is improperly framed, to say the 
least. 

Mr. Pancoast: They are trying to interpret the map. It is 
up to the Court to interpret the map, which is part of the 
law, and all I want to know is if there have been any changes 
according to the minutes of the council, of that land. 

The Court: Since when, Mr. Pancoast? 
Mr. Pancoast: Since the date of that map, sir. 
The Court: Any changes in the zoning f 
]\fr. Pancoast: Zoning classification of the land here in-

·v.olved. 
The Court: I think it is a proper question. 
Mr. Chambliss : Exception. 
Mr. Budwesky: Exception. 

By Mr. Pancoast: 
Q. Will you answer that question, Mr. Milled 
A. I thought I answered that. I thought that was the same 

question. 
Q. Answer it again. 

A. No, sir, there hasn't been any. 
page 196 ~ To which question and answer, ,v ashington 

and Old Dominion Railroad by its counsel, and 
the sa.id Arthur F. Campbell, by his counsel, objected and 
moved to strike out and exclude the same from the jury, but 
the Court overruled said objection and refused to strike out 
and exclude said question and ans,ver from the jury, to 
which action of the Court, the said Railroad and the said 
Campbell by their respective counsel, then and there ex­
cepted on the ground that the question pre-supposed that 
the area in question had been zoned A-residential without 
proof of that fact and the Court's ruling on the question and 
admitting the answer led the jury to believe that the City 
had carried the burden and proved that the territory in ques­
tion had been originally zoned A-residential by the City 
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and that there had been no change in such zoning and said Rail-. 
road prays that this, its Bill of Exception No. 5 may be signed, 
sealed, enrolled and made a part of the record in this case, 
which is accordingly done. 

Teste: This 28th day of September, 1949. 

page 197} 

WM P. WOOLLS (Seal) 
Judge 

BILL OF EXCEPTION NUMBER 6. 

Be it remembered that at the trial of this case, after the 
jury had been sworn, and all the evidence introduced, and 
after it bad received instructions from the Court, and after 
the jury had .rendered its verdict in words and figures as 
follows, to-wit: 

''We, the jury, on the issue joined, find the defendants, 
Arthur F. Campbell and the Washington and Old Dominion 
Railroad, guilty and fix the fine at ( $10.00) Ten Dollars in 
each case. ' ~ 

(Signed) FREDERICK H. FORESHA W, 
Foreman.'' 

That thereupon, the defendants, ·w ashington and Old 
Dominion Railroad a.nd Arthur F. Campbell, by their respec­
tive counsel, moved the Court to set aside the aforesaid ver­
dict of the jury so returned, and to enter final judgment for 
them and each of them, finding each one of them not guilty 
upon the following grounds, to-wit: 

(1) error of the Court in overruling the Railroad's motion 
to quash and dismiss the warrant against it, because it is a 
public service corporation and the City of Alexandria could 
not lawfully zone its right of way, and because under the 
express terms of Ordinance No. 463, :public utility buildings 
of the character complained of in the warrant are expressly 
exempt from the provisions of the ordinance ; ( 2) error of 
the court in overruling the motion made in behalf of the Rail­
road at the conclusion of the taking of the evidence in behalf 
of the City of Alexandria to strike the evidence on the ground 

that the City had failed to prove beyond a rea­
page 198 ~ sonable doubt that the right-of-way of the de­

fendant at the point complained of in the warrant 
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·had been zoned in any fashion; (3) error in the rulings of 
the Court in admission and exclusion of evidence ; and ( 4) 
error in the rulings of the court in granting and refusing 
instructions. 

Thereupon, the Court adjudged and ordered that said 
motions be denied and overruled and that each of the defen­
dants, to-wit, ·w ashington and Old Dominion Railroad Com­
pany and Arthur, F. Campbell be, sentenced to pay a fine of 
$10.00 for the·use of the City of· Alexandria. 

To which ac"tion of the Court, in overruling said motion, 
and entering final judgments on the verdict of the jury and 
in so sentencing,_ as afore said, each of the said defendants, 
they by their respective counsel, duly excepted and assigned 
the following grounds of exception; because, 

(a) The Court erred in overruling the Railroad's motion 
to quash and dismiss the warrant issued against it in this 
case, because it is a public service corporation and the City 
of Alexandria could not lawfully zone its right-of-way, and 
because under the express terms of Ordinance No. 463, pub­
lic utility buildings of the class complained of in the warrant 
are expressly exempt from the provisions of the ordinance. 

(b) The Court erred in its ruling· on the admissibility and 
exclusion of the evidence as set forth in Bill of Exception 
Number 5. 

( c) The Court erred in granting sundry in­
page 199 ~ structions offered by the City of Alexandria over 

the objections and exceptions of said defendants, 
and in refusing sundry instructions offered by the said de­
fendants and amending and granting, as so amended, an in­
struction offered by the vVashington and Old Dominion Rail­
road, over the objections and exceptions of the said defen­
dants as set forth in Bills of Exceptions Numbered 3 and 4. 

And said railroad prays that this, its Bill of Exception 
Number 6, may be signed, sealed, enrolled and made a part 
of the Record in this case, which is accordingly done. -

Teste: This 28th day of September, 1949. 

"'WM. P. WOOLLS (Seal) 
Judge 



Washing-ton and Old Dominion R.R. v. Alexandria, Va. 135 

page 200 ~ STIPULATIONS 

Filed Sept. 28, 1949. 

Re: City of Alexandria v. "\Vashington and Old Dominion 
Railroad & Campbell. 

Mr. Hoffman: Mr. Pancoast, Mr. ·wmiams and I have agreed 
that an agreed colored copy of the second revised zoning map of 
the City of Alexandria will be made at Mr. William's direction 
and substituted for the original map as an exhibit 1 (C) in 
the criminal case of City of Alexandria v. Washington & Old 
Dominion Railroad and Arthur F. Campbell. Otherwise, the 
original map would have to be sent to Richmond. 

H. CHAMBLISS, JR. 

Mr. Pancoast, Mr. ,vmiams and I have agreed that the 
record shall include : 

The Criminal warrant. 
The Verdict. 
The final judgment Order. 
The Transcript of the evidence & B/E which are attached 

in duplicate. 

The exhibits offered by the City that is Exh. 1 (a) City 
Code of City of Alexandria Exh 11 (b) Ordinance 463; and 1 
( c) the second revised zoning map of the City of Alexandria 
( see above on this last Exh) 

H. CHAMBLISS, JR. 

page 201 ~ I, ,villiam P. "\V oolls, Judge of the Corporation 
Court of the City of Alexandria, Virginia, who 

presided over the trial on October 28, 1948, in said Court of 
the action entitled City of Alexandria v. Washington and 
Old Dominion Railroad and Arthur F. Campbell, do certify 
that reasonable notice in writing was given the Attorneys 
for the City of Alexandria of the time and place at which 
these bills of exception were to be tendered. In accordance 
with that notice, the bills. of exception were tendered to me 
on the 28th day of September, 1949. 
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·witness my hand this 28th day of September, 1949. 

Wm. P. WOOLLS 
Judge of the Corporation Court 
of the City of Alexandria, Virginia 

The foregoing and hereunto annexed papers constitute a 
true and correct transcript of the record in the case of City 
of Alexandria v. V{ ashington and Old Dominion Railroad 
and Arthur F. Campbell; and the foregoing bills of excep­
tion certified by the Judge of this Court were received by 
me on the 28th day of September, 1949. 

ELLIOTT F. HOFFMAN 
Clerk of the Corporation Court of 
the City of Alexandria, Virginia. 

A Copy-Teste : 

M. B. ,v ATTS, C. C. 
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