RULE 5:12-RR.IEFS

§1. F orm and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
(a) A subject index and table 0£ citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports aud, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
, assigned, and the questions invoked in the appeal.
(c) A clear and concise st:1teme11t of the facts, with references to tl1e pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute tllc brief sh:ill so state.
(d) 'With respect to each assignment oi error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered tI1rough
the brief.
(e) The signature of al least one attorney practicing in this Cot1rt, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the ap1,c1Jee shall contain:
(a) A snbjc.c t index and tahlc of citations ,'vith cases a lphabetically arranged. Citations of Virginia cases must refer to tbe Virginia Reports and, in addition, may refer
to other reports containing such cases.
·
(b) A statement of the case an d of the points involved, if the appellec disagrees
with the statement of appellant.
(c) A statement of the facts which are neccss:i.ry to correct or amplify the statement in appellant's brief in .;.o far as it is deemed cn·oncous or inadequate, with appropria1c rden:nccs to the pages of the record.
( d) Argument in support ot the position of appellce.
The bt·icf .shall be signed by at least one attorney practicing in this Court, giving
his adrlrcs~.
~3. R eply Brief. The reply brief (if any) of the nppcllant shall contain all the
authorities relied on by him not referred to in his opening bdei. In other respects
it shall confonn to the requirements for appellee's brief.
§4. Time of Filing. As soon ai:: the estimated cost of printing the r ecord is paid
by the appellant, the clerk shall iorthwith proceed to have printed a sut1itie11t mnnber
of copies of the record or the designated parts. Upon receipt of the printc<l copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed s:,e cord to each counsel of record, or notify c;u:h counsel of re.c ord of the
fi ling date o'f the substitutc:d copies.
ta) If the petition for appeal is adopted as the opening hrief, the brief or the appel•
lee shall be filed in the clcrk"s office wirhin thirty-five days after the dnte tlte printed
copies of the record, or the ~bstitnted ct1pics allowed nnder Ruh: 5:2. arc filed in tl1e
clerk's office. If the petition for appeal is not so adopted. th e opening brief of the appellant shall be filed in the clerk"~ office within thirty-five d:iys after the date printed copies
of the record, or the sttbstitutC'd l'Opie, :illowed under Ruic 5 :2, are filed in the clerk's
office, and the brief of th(· appdl<:.:.- ::hall be filed in the clerk's office within thirty.five
days after the opening brief of the appdlant is filed in the clerk's otlice.
(b) Within fourteen days after the brief of the appellce is filed in the clerk's
office, thl' appellant may file a reply brief in the clerk"s office. The case will be called
a t a session of the Comt commencing after the c."piralion of said fourteen days unless
counsel agree th:it it he calle1l at a Slission of the C~urt commencing at an earlier time;
provided, however, that a criminal case may be ca lled a t the next session if the Commonwealth's brief is filed :i.t h:as1 fourteen days prior to thC' calling of the case, in which
e\rent the reply brief for the apprllant shall be filed not later than the day before the
case is called. This -paragravh docs not extend the tim•! allowed by paragraph (a)
above for the filing of the appellant's brief.
(c) With the consent of the Chief J t~ ticc or the Court. counsel iur opposing
par ties mny file with the clerk a \\Titten stipulation changing the time for filing hriefs
in any case; provided, hLiwevcr. that all briefs must be filed not later than tl1e day
befor e such case is to be heard.
§S. N umber of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court; and at least thn~e copies mailed or delivered to opposing couns el on
or before the day on which the brief is filed.
§6. Size and T ype. Briefs shall be nine. inches in length and six: inches in width,
so as to conform in dimensions to the printed r ecord. and shall be printed in type not
less in size. as to height and width, than the l)'pe in which the record is printed. The
record numhC"r of the case and the names and addresses of counsel submitting the brief
!'hall he printc.d on the front cover.
~7. Effect of Noncompliance. If neither party has Filcrl a brief in compliance with
the 1equircments of. this rule, the Court \\-;11 not hear oral argument. If one party has
hut the otht::r has not filed such a brief, 1he party in default will not be heard orally.
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Detendmats-111-Error

To the Honorable Chief Justiee and Jueliaea of the
Su}JrelDB Coun of Appeale at Virginia I
In addition to the oases and legal ~horiq cited in its brief, the

n-en.-,

deitmdaut-i.

Bq Ci\7 Shovels,. Incorporated, wishes and 11it.enda to cite

1n oral argument \he recett, case oft
EURE v. MORBAI JONIS & CO.
l,S Va•. 678. 79 ~. E. (2d) 862.

Thl.e oase was pbbliahed in the ad'V&JlGe ebaets afte1• the brief ot this
defendant-in-eJ'Jror was p.-inted and therefore is not oited therein •
....

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4255
VIRGINIA:
In the Supreme Court of .Appeals held at the Supreme Court
of .Appeals Building in the City of Richmond on Tuesday tlie
24th day of November, 1953.

J. F. KITCHIN, TR.A.DING &C.,,

Plaintiff in Error,

against

GARY STEEL PRODUCTS CORPORATION, AND ANOTHER,
Defendants in Error.

From the Circuit Court of the City of Norfolk.

Upon the petition of J. F. Kitchin, trading as Norfolk Contracting Company a writ of error and supersedeas is awarded
him to a judgment rendered by the Circuit Court of the City
of Norfolk on the 7th day of August, 1953, in a certain motion
for judgment tl1en therein depending wherein Gary .Steel
Products Corporation was plaintiff and Bay City Shovels, Incorporated., and the said petitioner were defendants; upon the
petitioner or some one for him, entering into bond with sufficient security before the clerk of the said circuit court in the
penalty of three thousand dollars, with condition as the law
directs, it appearing from the certificate of the clerk of the
said court that a sitpersedeas bond in the penalty of thirtee~
thousand dollars, conditioned according to law bas heretofore
been given in accordance with the provisions of Sections 8-465
and 8-477 of the Code of Virginia of 1950.
.
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RECORD
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Filed, Sept. 22-1953.

T. A. W. GRAY, D. C.
NOTICE OF APPEAL.
Defendant, J. F. Kitchin, trading as Norfolk Contracting
Company, hereby gives notice pursuant to Rule 5 :1, Section
4, of the Rules of the Supreme Court of Appeals of Virgi.nia
that he appeals from the judgment of this Court entered on
August 7, 1953, ancl will apply for a writ of error and su,persedeas.
ASSIGNMENTS OF ERROR.
Pursuant to said Rule, defendant, J. F. Kitchin, assigns the
following errors :
1. The
2. The
3. The
4. The
struction
· 5. The

court erred in granting Plaintiff's Instruction 2-P.
court erred in granting Plaintiff's Instruction 3-P.
court erred in granting Plaintiff's Instruction 6-P.
court erred in refusing to grant Defendant's InA.
court en-ed in refusing to grant Defendant's Instruction C.
page 2 ~ 6. The court erred in refusing to grant Defendant's Instruction D.
·
7. The court erred in refusing to grant Defendant's Instruction E.
8. The court erred in refusing to grant Defendant's Instruction F.
9. The court erred in refusing to grant Defendant's Instruction G.
10. The court erred in refusing to grant Defendant's Instruction H.
11. The court erred in refusing to grant Defendant's Instruction J.
12. The court erred in refusing to grant Defendant's Instruction K.
13. The court erred in refusing to grant Defendant's Instruction L.

l

'
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14. The court erred in refusing to grant Defendant's Instruction M.
15. The court erred in refusing to grant Defendant's Instruction 0.
16. The court erred in refusing to grant Defendant's Instruction P.
17. The court erred in refusing to grant Defendant's Instruction Q.
18. The court erred in refusing to grant Defendant's Instruction X.
·
20. The court erred in admitting the testimony of witnesses
W. W. Nelson and H. H. G.ary Jr., of an alleged admission of
liability by one Mr. Williams, alleged to be the agent of defendant Kitchin.
page .3 } 21. The court erred in sustaining the motion of defendant Bay City Shovels, Incorporated to strike
out all the evidence against defendant Bay City Shovels, Incorporated.
22. The court erred in overruling defendant Kitchin's motion to set aside the jury's verdict on defendant Kitchin 's
counterclaim against Gµ,ry Steel Products Corporation, and
to grant a new trial on the counterclaim.
23. The court erred in overruling defendant Kitchin 's motion to strike out all the evidence of.the plaintiff and in overruling defendant Kitchin 's motion to set aside the jury's verdict against him.

J. F. KITCHIN, trading as Norfolk Contracting Company.
By J. W. JACOBS, per W. C. W.
A. A. BANGEL, per W. C. W
GORDON E. CAMPBELL, per W. C. W.
WILLIAM C. WORTHINGTON,
Counsel.

•

•

•

•

•

•

•

•

•

page 4 ~

Filed, .Sept. 22~ 1953..

T. A. W. GRAY, D. C.
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ASSIGNMENT OF CROSS-ERROR BY PLAINTIFF
GARY STEEL PRODUCTS CORPORATION.
While plaintiff, Gary Steel Products Corporation, does not
request a writ-of-error, yet in the event that a writ-of-error
is granted, said plaintiff does request the Supreme Court of
Appeals of Virginia to review and reverse the action of the:·
Trial Court in striking the evidence as to the defendant, Bay
City Shovels, Inc., and in rendering judgment in favor of said
Bay City Shovels, Inc; and to that end assigns the following
cross-error.
1. 'J:'he Trial Court erred in sustaining the motion of the·
defendant Bay City Shovels, Inc. to strike the evidence as to
it at the end o~ the plaintiff's evidence.
2. The Trial Court erred in rendering final judgment in
favor of Bay City Shovels, lnc.

GARY STEEL PRODUCTS
CORPORATION
By JOHN S. RIXEY,
Of Counsel.

•
page 5

•

•

•

~
#

Filed, Sept. 26, 1953.
T. A. W. GRAY, D. C.

ASSIGNMENTS OF CROSS-ERROR BY DEFENDANT
BAY CITY SHOVELS, INCORPORATED.
The defendant, Bay City Shovels, Incorporated, does not
request a writ of error. However, in event a writ of error is
granted, the said defendant does hereby request the Supreme·
Court of Appeals of Virginia to review and reverse the action
of the Circuit Court of the City of Norfolk in striking this defendant's plea in abatement and motion to quash service and
in overruling this defendant's· demurrer; and accordingly Bay
City Shovels, Incorporated assigns the following cross-error:
1. The Trial Court erred in striking tbe plea in abatement
and motion to quash service of process made bv the def endant Bay City Shovels, Incorporated.
·

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.
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·2. The Trial Court erred in overruling the demurrer filed
by Bay City Shovels, Incorporated.
BAY CITY SHOVELS, INCORPORATED
By HARRY E. McCOY, JR.
Of Counsel

•

•

•

•

page 6 ~
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MOTION FOR JUDGMENT.
The undersigned plaintiff Gary Steel Products Corporation
moves the Circuit Court of The City of Norfolk Virginia for
a judgment and award of execution against the defendants
J. F. Kitchin, trading as Norfolk Contracting Company, and
Bay City Shovels Inc., in the sum of $11,611.02 with interest
at the rate of 6·% per annum from October 8, 1951 until paid
and the costs of this action for this, to-wit:
(1) The plaintiff Gary Steel Products Corporation is a
corporation duly organized and existing· under and by virtue
of the laws of the State of Virginia, with its principal office
and place of business in the City of- Norfolk Virginia, and is
hereinafter referred to as ''Gary.''
(2) J. F. Kitchin is the proprietor of, and does business
under the name of, Norfolk Contracting Company, with his
principal place of business located at 4100 East Indian River
Road in Norfolk County Virginia, and is hereinafter ref erred
to as "Kitchin."
(3) Bay City Shovels Inc. is a corporation organized under
the laws of the State of Michigan with its principal office in
the City of Bay City, :Michigan, and is doing business in the
State of Virginia; and the Secretary of The Commonwealth
of Virginia is the statutory ag;ent for said corporation for
the service of process. Bay City Shovels, Inc. is hereinafter
referred to as "Bav Citv."
page 7 ~
( 4) Monsanto Chemical Corporation is a corporation owning and operating; a certain manufacturing plant situated on Cottage Toll Road in the City of Norfolk Virginia. As a part of said plant it owns and operates
a certain boiler in a boiler house. :Monsanto Chemical Corporation is hereinafter referred to as "Monsanto.''
(5) On or about December 20, 1949 Monsarito entered into
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a contract with Gary, whereby Gary agreed to manufacture,
fabricate, erect and install a steel smokestack on the said
boiler of Monsanto at its plant located on Cottage Toll Road
in the City of Norfolk, Virginia.
(6) The undersigned plaintiff G,ary did manufacture and
fabricate the aforesaid steel smokestack, and delivered it to
the location for its erection upon the boiler as aforesaid; but
realizing that it did not possess the necessary equipment and
skill with which to erect the said smokestack, sought a contractor who did possess the necessary equipment and skill,
and in pursuance thereof negotiated with the defendant
Kitchin, who represented himself as possessing the necessary
equipment and skill with which to erect and put in place the
aforesaid smokestack in a skillful and workmanlike manner.
(7) The defendant Kitchin entered into a contract with the
undersigned plaintiff Gary, by which the said Kitchin agreed
to erect and put in place on the said boiler the afore said steel
smokestack, and it was ·further agreed between Gary and
Kitchin that if in the erection of the smokestack there should
be any failure on the part of the smokestack the liability for
the 1·esulting damages should be upon Gary, and if there
should be any failure on the part of the crane or its operation the liability for the resulting damages should be upon
Kitchin.
( 8) On or about June 22, 1950 while the defendant Kitchin
was eng·aged in the performance of his contract in the lifting
and erection of a section of the smokestack bv means of a
certain crane, then and there owned operated and controlled
by both Kitchin and Bay City and each of them
page 8 ~ though their servants, agents and employees, Bay
City being the servant and agent of · Kitchin, the
said crane collapsed and failed as the result of the insufficiency
of the crane and the carelessness and negligence of both
Kitchin and Bay City, their servants., agents and employees.
(9) .As the result of the failure and collapse of the crane·
the section of the smokestack being erected by Kitchin and
Bay City as aforesaid was caused to be fall into the boiler
house and do great damage to the property of Monsanto; all
as the result of the breach of contract bv Kitchin to erect the
smokestack in a skillful and workmaniike manner, and the
carelessness and negligence of said Kitchin and Bay City
and each of them.
(10) On or about April 6, 1951, Monsanto brought an action
at law in The Circuit Court of The City of Norfolk Virginia
ag·ainst Gary to recover the damages sustained by Monsanto
on account of the aforesaid failure and collapse of the said
crane. ·while said .action at law was pending Gary served

.J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.

'l

notice of said action upon both Kitchin and Bay City and informed them in writing that in the event of a judgment against
Gary in said action, Gary would look to Kitchin .and Bay
City to pay the judgment and for reimbursement, and offered
to turn over the defense of the case to either or both Kitchin
:and Bay City if they would assume their proper responsibility.
Both Kitchin and Bay City refused to assume any part of the
defense of the case.
(11) Upon such refusal Gary defended the case to the best
-of its ability. The case was tried in the Circuit Court of The
City of No;folk before the Honorable J. Hume Taylor and a
.jury, on the 18th day of June, 1951, resulting in a verdict for
Monsanto for $11,382.72. Thereafter on July 13, 1951 final
judgment was rendered by said court on the verdict in favor
,of Monsanto against Gary in the sum of $11,381.72 with interest at the rate of 6% per annum from June 18, 1951 until
paid and $22.50 costs.
page 9 ~
(12) On October 8, 1951 the amount of said judgment was paid on behalf of Gary as follows:
Principal of judgqient
Interest June 18/51 to October 8/51
Plaintiff's court costs

$11,381.72

206.80
22.50

$11,6il.02

Total

(13} Wherefore Gary Steel Products Corporation moves
the court for judgment against J. F. Kitchin trading as Norfolk Contracting Company and Bay City Shovels Inc. for the
sum of $11,611.02 with interest at the rate of 6% per annum
from Octaber 8, 1951 until paid and the costs of this suit.

GARY STEEL PRODUCTS
CORPORATION
By JOHN S. RIXEY,
Of Counsel.

•

•

•

•

Filed in the Clerk's Office the 19 day of January, 1952.
Teste:

W. R. HANCKEL, Clerk.
T. A. W. GRAY, D. C.
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.PROOF

OF SERVICE~

Virginia~
In the Circuit Court of the City of Norfolk..
Gary Steel Products Corp.,

J. F. Kitchin, etc., et al.
Returns shall be made hereon, showing service of Notice·
issued Jan. 19, 1952, with copy of Motion for Judgment filed
Jan. 19., 1952, attached.
Executed on t4e 22 day of January, 19521 in the City oi
Richmond, Vir~nia, by delivering a true copy of the above·
mentioned papers,. attached to each othe-r, to Thelma Y.
Condan, Secretary of Commonwealth for Bay City Shovels,.
Inc. in person.
·
FRANK A. CAVEDO
Sergeant, City of Richmond, Va ..
By R. T. LEWIS, Deputy Sergeant.

(Use the space below if a different form of return is necessary.)
Returned and filed the 23rd day of January, 1952.
W.R. HANCKEL, CleFk.

page 11} AFFIDAVIT OF SECRETARY OF COMMONWEALTH.

As to Mailing· of Process or Notice under Section 13-217 of
the Code of Virginia.
State of Virgina
City of Richmond, to-wit:

This day Carter 0. Lowance, appeared before me, Mary W.
Ragland, a notary public for the .State and city aforesaid, in
my said city,, and made oath as follows:

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.
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That affiant is (.Acting· Secretary) of the Commonwealth of
Virginia; that on the 22nd day of January, 1952, one Sergeant ·
of the City of Richmond, Virginia, left two copies of the (notice) in a certain action or proceeding depending or to be instituted in the Circuit court of the (city) of Norfolk, Virginia,
by Gary Steel Products Corporation against Bay City Shovels,
Inc., et al. at the office of the Secretary of the Commonwealth,
accompanied by a fee of $3.00, and filed an affidavit to the effect that the latest known address of Bay City Shovels., Inc.
(foreign corporation) (foreign insurance company or guaranty, indemnity, fidelity or security company as defined in Section 38-1 of the Code of Virginia), is Bay City, Michigan, that
in pursuance of the provisions of Section 13-217 of the Code
of Virginia affiant, the (.Acting Secretary) of the Commonwealth, forthwith sent by registered mail, with return receipt
requested, notice of such service and a copy of the (notice)
hereinabove described to said corporation or company at the
address given in said affidavit at its latest known address, and
in pursuance of provisions of said chapter affiant hereby
makes oath to the foregoing facts.
Given under my hand and seal and in my said city this 22nd
day of January,, 1952.
MARY W. RAGLAND
Notary Public.

(SEAL)

My commission expires April 24th, 1953.
(on back)
Received and Filed 1-23-52.
W.R. HANCKEL, Clerk.
page 12
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PROOF OF SERVICE.

Virginia:
In the Circuit Court of the City of Norfolk.
Gary Steel Products Corp.,

v.
J. F. Kitchin, etc., et al.
Returns shall be made hereon, showing ser~ice of Notice

Supreme Court of Appeals of Virginia
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issued Jan. 19, 1952, with copy of Motion for Judgment filed
Jan. 19, 1952, attached. .
Executed on the .... clay of .......... ., 19 .... , in the City
of .......... , Virginia, by delivering a true copy of the above
mention·ed papers, attached to each o.ther, to ............ in
person.
Sergeant, City of .............. , Va.
By ............... , Deputy Sergeant.
(Use the space below if a different form of return is necessary.)
Not finding J. F. Kitchin at his usual plac~ of abode, Sparrow Road, the above mentioned papers attached to each other,
were executed on the 23 day of January,, 1952, in the County
of Norfolk, Virgina, by delivering a true copy of same to Mrs.
J. F. Kitchin, his wife, whom I found at the usual place of
abode, a member of his family above the age of sixteen years
and by giving information of its purport to her.

J. A. HODGES, Sheriff, Co. of Norfolk, Va.
By W. E. BAILEY, Deputy Sheriff.
Returned and filed the 25 day of J an~ary, 1952.
W. R. HANCKEL., Clerk.
By T. A. W. GRAY, D. C.
page 13 ~
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Filed Feb. 9, 1952.

T. A. W. GRAY, D. C.
DEMURRER.

Without waiving- and especially subject to its Plea In Abatement and Motion to Quash tbe Service of Process, the def endant, Bay City Shovels, Inc., by its attorneys, comes and says
that the plaintiff's complaint or motion for judgment is insufficient in law to support a cause of action against this de-

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.
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fendant; and, as grounds of its demurrer, this defendant assigns the following.
1. There is a misjoinder of actions., it appearing from the
motion for judgment that the plaintiff alleges a cause of action
arising .ex co.ntractu and a cause of action in tort.
· 2. The said motion for judgment does not state a cause of
action against this defendant.
3. It appears from the motion for .judgment that this defendant was not a party to or otherwise privy to the contract
on which the cause of action is founded.

BAY CITY SHOVELS, INC.
By HARRY E. McCOY, JR.
Of Counsel.

•
page 14}

I hereby certify that .a c-opy of the above Demurrer was this 8th day of February, 1952 mailed
:to Messrs. Rixey & Rixey, Attorneys for Plaintiff, Citizens
Bank Building, Norfolk 10, Virginia and to I. W. Jacobs, Esq..,
Attorney for Defendant J. F .. Kitchin, Citizens Bank Build- ·
ing, Norfolk 10, Virginia.
HARRY E. McCOY, Jij,.
Of Counsel.

February 8, 1952.
page 15 '}

•
~.,iled Feb. 9, 1952.
T. A. W. GRAY, D. C.

PLEA IN ABATEMENT AND MOTION BY BAY CITY
SHOVELS, INC. TO QUASH SERVICE OF PROCESS.
The defendant, Bay City Shovels, Inc., by its attorneys and
under the provisions of Rule 3 :6 of the Rules of the Supreme

12
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Court of Appeals of Virginia, now comes and appears specially and moves this Court to quash the process in this case·
in so far as Bay City Shovels, Inc. is concerned on the following· grounds, among otbers:
1. The said defendant, Bay City Shovels, Inc., at the time·
of the service of process in this case upon the Secretary of the
Commonwealth of Virginia on the 22nd clay of January,, 1952,
did not reside or have its principal office in the City of Norfolk, Virginia, or any other city or place in Virginia,. nor did
the said defendant do nor was it transacting any business
within the Commonwealth of Virginia, and was not clomestica ted or qualified to do business in Virginia.
2. The said d.efendant, Bay City Shovels, Inc., was then,.
has been ever since and now is, a corporation organized and
existing under the laws_ of the State of Michigan, with its:
principal offices in the City of Bay City:, Michigan and was in:
no way doing or conducting any business within the· Commonwealth of Virginia.
3. The said defendant,. Bay City Shovels, Inc., did not, on
the date of servfoe of process a:s aforesaid, have any estate·
or debts due or owing to it in the City of Norfolk,
page 16 ~ Virginia, nor ha:s it had any such estate or debts:
due or owing to it since the time of the said attempted service of process.
And all of this the said defendant, Bay City Shovels, Inc. 1
is ready and willing to verify.
WHEREFORE~ it prays judgment whether this Court can
or ·will take any further cognizance of the cause aforesaid as:
to it ..
BAY CITY SHOVELS, INC ..
By HARRY E. McCOY, JR.
Of Counsel.

LEE COPLEY, Esq.
Board- of Trade Building
Norfolk 10, Virginia
and
HUGHES, LITTLE & SEAWELL
· 936 Wainwright Building
Norfolk, Virg·inia.
I hereby certify tl1at a copy of the above Plea in Abatement
was tllis 8th day of February, 1952 mailed to Messrs. Rixey
& Rixey, Attorneys for Plaintiff, Citizens Bank Building., Norfolk 10, Virginia and to I. W. Jacobs, Esq., Attorney for De-
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fendant J. F. Kitchin, Citizens Bank Building·, Norfolk 10,
Virginia.
HARRY E. McCOY, JR.
Of Counsel.
February 8, 1952.

-

I

,

State of Virginia
City of Norfolk., to-wit:
This 19th day of February, 1952, Harry E. McCoy, Jr., personally appeared before me, John \V. Winston, Jr., a Notary
Public in and for the City and State aforesaid, and made oath
that he is of counsel for the defendant, Bay City Shovels, Inc.
and that the matters,, things, statements and contents of the
foregoing plea in abatement and motion to quash Service of
process are, to the best of his knowledge, information and belief, true and correct and that bis knowledge, information and
belief is founded on statements and communications made and
had with the said Bay City Shovels, Inc., and that he believes
them to be true.
Given under my hand this 19th day of February, 1952.
JOHN W. WINSTON, JR.
Notary Public.

My commission expires February 11, 1956.
page 17
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Filed Feb. 11, 1952.

T. A. W. GRAY, D. C.
PLEA IN ABATEMENT.
The said defendant, J. F. Kitchen, trading as Norfolk Contracting- Company, in his own proper person, comes and sa~s
that this Court ought not to have or take any further cogmzance of the action aforesaid of the said plaintiff, because this
.said defendant says the supposed cause of action did not, nor
did any part thereof., arise in the said City of Norfolk, but that

14
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the supposed cause of the said action and every part thereof,
did arise within the County of Norfolk, and that at the time
of the issuing of the motion for judgment in this cause, the
said defendant did not reside in the City of Norfolk, but that
he did then reside, and has ever since resided, and does now
reside, and his said place of business has been, since the issuing of the motion for judgment in this case, and ever since
been located in Norfolk County, Virginia., and this, the defendant is ready to verify.
Wherefore he prays judgment whether this Court can or
will take any further cognizance of the action aforesaid.
This defendant further alleges that he has been advised and
therefore charges that the co-clefendant, Bay City Shovels
Inc., at the time of the issuing of the process in
page 18 ~ this case, was a non-resident of the State of Virginia, and has ever since been a non-resident of the
State of Virginia, and is now a non-resident of the State of
Virginia.

J. F. KITCHIN.
State of Virginia,
City of Norfolk, to-wit:
This day, J. F. Kitchen personally appeared before me,
Sidney Siegel., a Notary Public in and for the City and State
aforesaid, in my City aforesaid, and made oath that the matters and things stated in the foregoing· plea are true, and so
far as they are therein stated to be upon information and belief, he believes them to be true.
Given under my hand this 11th day of February, 1952.
My Commission expires : Sept. 6, 1953.
SIDNEY SIEGEL
Notary Public.
ANSWER.
This defendant, J. F. Kitchen, trading- as Norfolk Contracting Company, expressly reserving· and without waiving the
aforementioned plea in abatement, and subject to the Court's
ruling thereon., files his answer.
1. This respondent neither admits nor denies the allegations
in paragraph marked 1 of the said motion for judgment, and
calls for strict proof thereof.
.
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2. Paragraph marked 2 of said motion for judgment is admitted.
page 19 ~ 3. This respondent is advised and verily believes
that the Bay City Shovels Inc. is a corporation
·organized under the laws of the State of Michigan, with its
principal office in the City of Bay City, Michigan, but is with·out knowledge as to its doing business in the State of Virginia.
This respondent does not know whether the Secretary of the
Commonwealth of Virginia is the statutory agent for said corporation for the service of process, and therefore neither
:admits nor denies the allegation that the said Bay City
Shovels Inc. is doing business in the State of Virginia and that
the Secretary of the Commonwealth is the statutory agent,
:and calls for strict proof thereof, if said allegations are material to the issues in this case.
·
4. Paragraph designated 4 of said motion for judgment is
:admitted.
5. This respondent neither admits nor denies paragraph
marked 5 of said motion for judgment, and calls for strict
proof thereof.
6. This respondent admits that Gary manufactured and
fabricated a smokestack and delivered it to a location for its
,.erection. The remaining allegations in paragraph marked 6
:are emphatically denied.
7. This respondent emphatically denies paragraph marked
7 of said motion for judgment.
8. Paragraph marked 8 of said motion for judgment is empl1atically denied.
.
9. Paragraph marked 9 of said motion for judgment is
denied.
10. Parag1·aph marked 10 of said motion for judgment is
denied.
page 20 } 11. This respondent neither admits nor denies
paragraph marked 11 of said motion for judgment,
.and calls for strict proof thereof.
12. This respondent neither admits nor denies paragraph
marked 12 of said motion for judgment and calls for strict
proof thereof.
.
13. This respondent denies that it is indebted to the Gary
'Steel Products Corporation in the sum of $11.,611.02 with interest at the rate of 6% per annum from October 8, 1951 until
paid and the cost of the suit.
14. This respondent is advised and therefore alleges that
the Gary Steel Products Corporation did not pay to ·Monsanto
Chemical Corporation the said sum of $11,611.02; that they
.are not now indebted to the said corporation in said amount
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and that the Gary Steel Products Corporation is not a proper
plaintiff in this proceedings..

J. F. KITCHEN, trading as Norfolk
Contracting Company,.

By I.

vV. JACOBS

Attorney.

A.A.BANGEL
· Attorney.
Plain~iff's attorneys:

I. W. JACOBS
Citizens Bank Bldg..
Norfolk, Va.
BANGEL, BANGEL & BANGEL
Law Building
Po1·tsmouth, Va ..
I hereby C'ertify that the above Plea in Abatement and Answer was this 11th day of February, 1952 delivered to Messrs.
Rhey & Rixey, Attorneys for plaintiff, Citizens Bank Bldg..,.
Norfolk 10, Virginia, and mailed to Hughes, Little & Seawell,.
attorneys for defendant Bay City Shovels, Incorporated',.
Wainwright Building, Norfolk, Virginia.

I. W. JACOBS
Of Counsel.
page· 21}

•
MOTION TO STRIKE.
The plaintiff moves the Court to strike the plea in abatement heretofore supposed to have been filed by Bay City
Shovels., Inc., on the ground that said plea is not verified by
oath; and should not have been received under Section 8-98
Code of Virginia.

JOHNS. RIXEY
Of Counsel for Plaintiff..

RIXEY & RIXEY
Attorneys for Plaintiff
401 Citizens Bank Building

Norfolk, Virginia.

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.
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I certify that on the 13th day of February, 1952, I mailed
copies of the foregoing motion to l\fr. Lee Copley, Messrs.
Hughes, Little and Seawell, Mr. I. W. Jacobs and Messrs.
Bangel, Bangel and Bangel.
JOHN S. RIXEY.
I

Filed 2-13-52.

W.R. HANCKEL, Clerk.
page 2~
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In the Circuit Court of the City of Norfolk, on the 12th day
of March, in the year 1952.
This day came the parties, and tbe motion to strike the plea
in abatement supposed to have been filed by Bay City Shovels
Inc., was arg·ued by counsel; upon consideration whereof the
motion is sustained, and the said plea in abatement is stricken
out; to which the defendant Bay City Shovels Inc., duly excepted.
The demurrer filed by Bay City Shovels Inc., was argued by
counsel; upon consideration whereof the Court overrules the
demurrer, to which the said Bay City Shovels Inc., duly excepted. Bay City Shovels Inc., is allowed 21 days in which to
file its grounds of defense or other pleadings.
The plea in abatement heretofore filed by Kitchen came on
for trial; and after hearing the evidence and argument of
counsel, the Court doth find that the office of Monsanto Chemical Company is in Norfolk County and the plant of said Monsanto Chemical Company is in Norfolk City and that the cause
of action arose in Norfolk City; the plea in abatement filed by
Kitchen is overruled, to which the defendant Kitchen duly excepted; and said Kitchen is allowed 21 days in which to :file
further grounds of defense or other pleadings.
'
A Co-pr-Teste:
L I

W. R. HANCKEL, Clerk.
By T. A. W. GRAY, D. C.
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Filed Mar. 22, 1952.
T. A. W. GRAY, D. C.
ADDITIONAL GROUNDS OF DEFENSE BY
J. F. KITCHEN, t/a NORFOLK CONTRACTING COMP ANY.
The defendant, J. F. Kitchen, t/a Norfolk Contracting Company, will rely upon the neg·ligence and/or contributory negligence of the plaintiff; Gary Steel Products Corporation.
J. F. KITCHEN., t;a Norfolk
Contracting Company
By A. A. BANGEL, p. d.
of Bangel, Bangel & Bangel
Law Building
Portsmouth, Va.

I. W. JACOBS, p. d.
Citizens Bank Bldg.
Norfolk, Va.

I certify that on March 21, 1952 I mailed a true copy of the
foregoing pleading to each counsel of record for the plaintiff.
I. W. JACOBS, p. d.
page 24}
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Filed, Mar. 22, 1952.
T. A. W. GRAY, D. C..
SPECIAL PLEA.
The defendant, J. F. Kitchin, t/a Norfolk Contracting Company, says that there is now pending in the Circuit Court
of Norfolk County a like motion for judgment by Gary Steel
Products Corporation a_qa.i,n.st J. F. Kitchin, t/a Norfolk
Contracting Company, involving the same subject matter and
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involving the same issues, which action was pending in said
Circuit Court of Norfolk County before and at the time of
the institution of the suit by the plaintiff against _this defend.ant in the Circuit Court of the City of Norfolk. This defendant says that the plaintiff should not be permitted to
split its cause of action and maintain two separate suits in
two separate courts, involving the same matter, and causing
this defendant to expend additional sums of money in def ending two suits instead of one.
This defendant prays that the said plaintiff be required to
,elect, with the consent of this defendant, which of said suits
he will prosecute and which of said suits should be dismissed
before being allowed to prosecute the other.
CROSS CLAIM.

This defendant, J. F. Kitchin, trading as Norpage 25} folk Contracting Company, hereby files in writing
his cross claim and avers that the plaintiff corporation is liable to him in the sum of $3,008.00, with interest there,on from the 20th day of ,July, 1950 at the rate of six per cent
per annum, for this, to-wit=
That heretofore, to-wit; the plaintiff corporation rented certain cranes from the de!endant to be used by the said plaintiff corporation. Statement of the rental account is as fol'Iows:
Unit Price

Amt.

-$20.00

$2,210.00
798.00

To rental of cranes used in erection of
smokest.ack at plant of Monsanto
Chemical Co., Cottage Toll . Road,
Norfolk, Va. between June 12, 1950
and July 19, 1950 as follows:
Bay City 25-ton crane-110:fh hrs.
Lorain #313 20-ton crane-84 hrs.

9.50

$3,008.00

That the defendant fully performed rental agreement with
the said plaintiff corporation and though demanded, the said
plaintiff corporation has declined and refused to pay the
agreed charge for the rental of said cranes, which were furnished as agreed.
WHEREFORE, judgment is prayed on this cross claim in
favor of J. F. Kitchen, trading as Norfolk Contracting Com-
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,1>any, against Gary Stee! Products Corporation for said sum
.of $3.,008.00, with interest thereon from the 20th day of July,.
1950 at the rate of six per cent per annum.

J. F. KITCHEN, t/a Norfolk
Contracting Company,·
By A. A. BANGEL, p. d. of
Bangel, Bangel & Bangel
Portsmouth, Va.
I. W. JACOBS, p. d.
Norfolk, Va.
I certify that on March 21, 1952, I mailed a true copy of the
foregoing pleading to each counsel of record for the plaintiff.

I. vV. JACOBS, p. d.
page 26 ~
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Filed, :M:ar. 22, 1952.

T. A. W. GRAY, D. C.
The defendant, J. F. Kitchin, t/a Norfolk Contracting Company, denies that the crane was operated and controlled by
him at the time alleg·ed in the motion for jud6,ment, and further denies that said crane was being controlled and operated by any person acting as his servant, agent or employee
at the time and place alleged in the motion for judgment.

J. F. KITCHIN
State of Virg'inia:
City of Norfolk, to-wit:
Subscribed and sworn to before me this 15 day of March,
1952.
My Commission expires: March 18, 1955.
SIMON ROSENBAUM
Notary P~blic
I certify that on 1\farch 21, 1952, I mailed a true copy of the
foregoing pleading to each counsel of record for the plaintiff.

I. W. JACOBS, p. d.

J. F. Kitchin, &c. v. Gary Steel Products Corp:, et al.
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Filed, Mar. 26, 1952.

T. A. W. GRAY, D. 0.
ANSWER OF BAY CITY SHOVELS, INC.
The answer of Bay. City Shovels, Inc., to the motion for
judgment heretofore filed against it and another alleges as
follows:

.

.

1. This defendant is ignorant of the matters and things al-

leged in the first paragraph of said motion, and calls for strict
proof, if material.
2. This defendant is ignorant of the matters and things alleged in the second paragraph of said motion, and calls for
strict proof, if material. ·
3. This defendant admits that is is a corporation organized
under the laws of the State of Michigan with its principal
office in the City of Bay City, Michigan. It denies, however,
that is was, before or at the time of the attempted servfoe of
process, or is now, doing business in the State of Virginia, and
denies that the Secretary of the Commonwealth of Virginia is
the proper person upon whom process for this defendant
should or may be served.
4. It is ignorant of 'the matters and things alleged in the
fourth paragraph and calls for proof thereof, if material.
5. It alleges that it is ignorant of the matters and things
alleged in the fifth paragraph of tlv~ said motion, and further
alleges that the statements therein contained are immaterial
as soug·ht to be applied to this defendant.
6. It is ignorant of the matters and things alleged in the
sixth paragraph of said motion and further states that the
statements therein contained are immaterial as sought to be
applied to this defendant.
7. It is ignorant of the matters and thin~s alleg·ed in the
seventh paragraph of said motion and further
page 28 ~ states that the statements therein contained are
immaterial as sought to be applied to this defend-

et

·

8. It is ignorant of the matters and things contained in tlle
eighth paragraph of the. motion, but denies that there was any
collapse or failure of tbe crane which was being used as the
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result of any insufficiency of the crane. It further specifically
denies that it owned, operated or controlled the said crane
which is alleged to have collapsed, and further denies that this
defendant was the servant, agent or employee of Kitchin.
9. It denies the allegations of the ninth paragraph of the
said motion for judgment, and allegee on the contrary that this
defendant was not engaged in the erection of the smoke stack·
ref erred to, nor was it acting as an agent, servant or employee
of Kitchin, nor was it careless or negligent in any manner. .
On the contrary this defendant alleges that if this is an
action for breach of contract betwee11, Gary and Kitchin in
connection with the erection of the said smoke stack, this defendant was not a party thereto, nor did it have knowledge of
the par.ticulars of any sueh contract, and that. an action for
the breach of such a contract cannot be joined with an action
for tort in connection with the erection of the said smokestack.
10. Answering the allegations of the tenth paragraph of the
said motion, this defendant is ig·norant of the matters and
things alleged therein with reference to the agreements between Monsanto and Gary, and alleges on the contrary that
even if true said facts are immaterial as sought to be applied
to this defendant.
11. It is ignorant of the matters and things alleged in the
eleventh paragraph of said motion and further alleges that
the same are immaterial as sought to be applied to this de· fendant.
·
12. It is ignorant of the matters and things alleged in the
twelfth parag-raph of said motion and further alleges that the
same are immaterial as sought to be applied to this defendant.
13. This defendant denies that it owes to plaintiff the sum
of $11,611.02, with interest and costs, or any part
page 29 ~ thereof.
14. This defendant alleges that it has not been
guilty of the breach of any duty owing by it to the plaintiff in
the premises.
15. That if there was any carelessness or neglig·ence in connection with the handling nnd erection of the said smoke-stack
at the Monsanto plant such was the carelessness and negligence of the servants and agents of G,ary, for which no responsibility or liability rests upon this defendant.
·
16. That the crane which was being. used by Gary in the
erection and placing of the said smoke-stack was at the time
of the said accident tho property of Kitchin; upon information and belief this defendant alleges that by virtue of contract
between Kitchin and Gary the said crane, together with its
operator, was leased to Gary for use in connection with the
0
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.erection of the smoke-stack; that the whole operation, including the handling of the crane, was under the supervision, direction and control of Gary Steel Products Corporation, and
not to any extent under the supervision, direction and control
,of this defendant.
17. And all other matters provable under the general issue.
BAY CITY SHOVELS, INC.
By HARRY E. McCOY, JR.
Of Counsel.
HUGHES, LITTLE & SEAWELL
936 W aimvright Building
Norfolk., Virginia., and

LEE COPLEY
Board of Trade Building
Norfolk, Virginia.
CERTIFICATE OF SERVICE.
I certify that a copy of the above answer was on the 26th
day of March, 1952 served on Messrs. Rixey & Rixey at their
,offices in the Citizens Bank Building, Norfolk, Virginia and
'OD L W ..Jacobs, at his office in the Citizens Bank Building,
Norfolk, Virginia and on Messrs. Bangel, Bangel & Bangel
:at their offices in the Law Building, Portsmouth, Virginia, by
posting said copies in the Unted States Mails, postpaid,
.
:addressed to their respective offices.
HARRY E. McCOY, JR.
Of Ceunsel

page 30}
Filed, Mar. 26, 1952.

T. A. W. GRAY, D. C.
AFFIDAVIT OF BAY CITY SHOVELS, INC. DENYING
AGENCY, OWNERSHIP, OPERATION AND
·
CONTROL.
State of Michigan,
City of Bay City, to-wit:
D. E. Hawkins, being duly sworn deposes and says:
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I am Secretary-Treasurer of Bay City Shovels, Inc., one
of the defendants. herein, and as such, agent for the purpose of
making this affidavit; the crane, guy wires and other instrumentalities used in connection with the erection of the smokestack mentioned in the motion for judgment herein were not
owned, operated or controlled by Bay City Shovels, Inc.,; nor·
was the said Bay City Shovels, Inc. or any of its employees,,
the agent, servant or employee of J. F. Kitchin and/or Norfolk Contracting Company.

BAY CITY SHOVELS, INC.

By D. E. HAWKINS,
Secretary-Treasurer..

Subscribed and sworn to before me this 24th day of March,.
1952 ..
LUCILLE SCHUTT, Notary Public
My Commission E...~pires May 7, 1955r

(Seal)
page 31
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CERTIFICATE. OF SERVICE.

I certify that a copy of the above affidavit was on the 26th
day of March, 1952 served on Messrs. R.ixey & Rixey at their
offices in the Citizens Bank Building, Norfolk, Virginia and
on I. W. Jacobs, at his office in the Citizens Bank Building,.
Nor:folk, Virginia and on Messrs. Bangel, Bangel & Bangel at
their office·s in the Law Building, Portsmo~th, Virginia, by
posting said copies in the United States Mails, postpaid,.
addressed to their respective· offices.
HARRY E. McCOY, JR.
Of Counsel.
RUGHES, LITTLE & SEAWELL, p. d ..
936 Wainwright Building
Norfolk, 10, Virginia

LEE COPLEY, P~ d.
Board of Trade Building
Norfolk, 10, Virginia
page 32 ~
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ORDER.
This day appeared the parties and for good cause shown the
plaintiff in the above entitled action is hereby granted an extension of seventy-five (75) days from this date in which to
:file any Answer, Grounds of Defense, or Motion, to any ·pleas
already filed on behalf of either of the defendants.
Enter, April 3, 1952.
C.H. J .

•

•

•

•

•

•
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ORDER.
This day came the parties; and the plaintiff asked leave to
file its demurrer, motion to quash and answer to the crossclaim filed by the defendant Kitchin, which leave is granted;
And the pa per is accordingly filed.
To the Clerk of the Circuit Court of the City of Norfolk,
enter this order in vacation 9-30, 1952.
CLYDE H. JACOBS, Judge.
page 34 ~
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Filed, Sept. 30, 1952.

T. A. W. GRAY, D. C.
PLAINTIFF'S DEMURRl~";H TO CROSS-CLAI1\f OF
J. F. KITCHEN.
The plaintiff says that the croAs-claim filed by tbe defendant

J. F. Kitchen trading as Norfolk Contracting Company is not
sufficient in law for the following- reasons: Under Rule 3 :9
of tbe Rules of The Supreme Court of Appeals of Virginia,
a cross-claim will lie only against another defendant, whereas
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the defendant, J. F. Kitchen attempts to assert a cross-claim
ag·ainst the plaintiff.
MOTION TO QUASH AND DISMISS THE SO-CALLED
CROSS-CLAIM FILED BY J. F. KITCHEN.
The plaintiff moves the Court to quash and dismiss the socalled cross-claim filed by J. F. Kitchen on the following
grounds:
·
(1) On the grounds stated above under the demurrer.
(2) As the result of the wrongful acts of J. F. Kitchen and
Bay City Shovels Inc. as set forth in the motion for judgment
in the suit at bar, two causes of •action arose; (a) a cause of
action for damages suffered individually by Gary Steel Products Corporation, and (b) a cause of action for damages suffered individually by lVf onsanto Chemical Corporation. Before the recovery of the judgment of Monsanto Chemical Corporation against G.ary Steel Products Corporation alleged
in the motion for judgment in the case at bar, Gary
page 35 ~ Steel Products Corporation brought an action at·
law in the Circuit Court of Norfolk County a,qainst
said J. F. Kitchen, trading- as Norfolk Contracting Company
on the cause of action des~·ribed. as ( a) above to recover for the
damages suffered individually by Gary Steel Products Corporaion. In that action J. F. Kitchen trading as Norfolk
Contracting Company filed what he likewise called a crossclaim against Gary Steel Products Corporation for the same
identical alleged cause of action asserted in the alleged crossclaim in the ·case at bar. That action with its cross-claim is
still pending and undetermined in the Circuit Court of Norfolk County.
The liability of Gary Steel Products Corporation to
Monsanto Chemical Corporation. for the damages suffered
by the last mentioned company was covered under an insurance policy issued by an insurance company, General Accident
Fire and Life Assurance Corporation, Ltd. The judgment
mentioned in the motion for judgment in the case at bar was
actually paid by the said in~urance company. The action at
bar is brought in the name of Gary Steel Products Corporation for the benefit of said insurance company. Gary Steel
Products has no individual or p~rsonal interest in the cause of
action ass~rted in the motion for judgment in the case at bar.
Said insurance company is the only person interested in the
recovery. On the other hand said insurance company is not
obligated or concerned and has no coverage concerning any

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al. 2·7
possible obligation of Gary Steel Products Corporation under
the alleged so-called cross-claim filed by Kitchen.
.

ANSWER OF PLAINTIFF TO THE SO-CALLED CROSSCLAIM FILED BY KITCHEN.
The plaintiff Gary Steel Products Corporation for· further
answer to the so-called cross-claim .filed against it by Kitchen
-says as follows :
1. Plaintiff denies that it is liable to ,J. F. Kitchen, trading
as Norfolk Contracting Company in the sum of
page .36 } $3008.00 with interest thereon from the 20th day of
July, 1950.
. '(2) Plaintiff denies that it rented from said defendant any
crane or cranes; but alleges that it entered into a contract
with said defendant by which the said defendant agreed to
perform certain work as set forth in the motion for judgment,
and plaintiff did agree to pay to said defendant a certain sum
for the work based on reasonable time to accomplish the work,
but in no way rented any crane or cranes from the defendant.
(3) That the said defendant agreed to raise a certain stack
in one section but changed and attempted to raise the stack
in more than one section and instead of using a crane originally planned, the defendant substituted some other crane and
.changed the manner of raising the stack and as a result of the
actions of the said defendant, much additionel time was consumed by the defendant in· raising the stack as originally
agreed; all of which was not the result of any action on the
part of the plaintiff, that bad the contract been carrie.d out as
originally planned the work could have been done within three
days, but for the failure of the defendant to perform the work
in a workmanshiplike manner; that the said plaintiff will pay
a proper charge for the contract amounting to Four Hundred
Eighty ($480.00) Dollars when and if the defendant pays to
the plaintiff the damage which it, the plaintiff, has sustained.
GARY STEEL PRODUCTS
CORPORATION
By ,JOHNS. RIXEY,
Of Counsel
RIXEY & RIXEY
Citizens Bank Building
J\rorfolk, ·virginia
Attorney for Plaintiff
I certify that on the 30th day of September, I delivered to
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counsel for the respective parties copies of the fore going
paper.

JOHN S. RIXEY
page 37

f

•
In the Circuit Court of the City of Norfolk, on the 15th
day of October, in the year 1952.
The Court having heard argument of counsel on the demurrer filed by plaintiff to defendant J. F. Kitchen '·s crossclaim, is of the opinion that it should be sustained, with
leave to the defendant Kitchen to amend the original by
ehanging the wo~ds cross-claim to counter-claim, which change·
is accordingly made in open court.
Thereupon c<tnnsel argued the motion of plaintiff filed in
writing to strike out the counter;.claim; upon consideration of
which the Court doth overrule the same-, to which action counsel for plaintiff duly excepted.
Thereupon counsel for the defendant Kitchen argued the
motion to require plaintiff to elect in which court he would
proceed, and not be allowed to split his alleged cause of action by suit in the Circuit Court of Norfolk County, and in
this court, the two actions dealing with matters arising out
of the same transaction, and arose at the same time, and the
plaintiff by counsel opposed said motion, and the Court doth
overrule said motion, to which action the defendant, Kitche~
duly excepted.

A Copy-Teste:

W.R. HANCKEL, Clerk..
By T. A. W. GRAY, D. C'.
page 38

f

In the Circuit Court of the City of Norfolk, on the 16th day
of April, in the year 1953.
This day came again the parties, by counsel, and there·upon came a jury, to-wit: C. D. Nelms, C. D. Arnold, Samuel

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al. 29

D. Hardy, Jr., M. E. Winbauer, C. Peterson, R. C. W. Hitch
and Virginia W. Malbon, who were sworn to well and truly
try the issue joined, and having fully heard said plaintiff's
evidence, upon the motion of the defendant, Bay City Shovels,
Inc., the Court doth strike said ev.idence out as to the de-·
fendant, Bay City Shovels, Inc., to which action of the Court
said plaintiff, by counsel, duly excepted; and having heard
a further part of the evidence anl the hour of adjournment
having been reached, the further hearing is continued until
tomorrow, Friday morning, the 17th day of April, in the
year, 1953, at the hour of ten (10 :00) o'clock A. M.
A Copy-Teste:

vV. R. HANCKEL, Clerk.
By T. A. W. GRAY, D. C.
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In the Circuit Court of the City of Norfolk, on the 17th day
of April, in the year 1953.
This day came again the parties, by counsel, and again
came the jury sworn herein on yesterday, and having fully
heard the evidence and the hour of adjournment having been
reached, the further hearing is continued until 10 :00 o'clock
A. 1vl., Monday, April 20th, 1953.

A Copy-Teste :
\V. R. HANCKEL, Clerk.
By T. A. W. GRAY, D. C.
page 40

~

INSTRUCTION NO. 1-P.

The Court instructs the Jury that you are trying two cases:
(1) The original claim of Gary Steel Products Corporation
as plaintiff against J. F. Kitchin trading as Norfolk Contracting Company as defendant: and
(2) The counterclaim filed by J. F. Kitchin against Gary
Steel Products Corporation.
You should render a separate verdict on each claim.

Granted. 4-20-53.

C. H.J.
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INSTRUCTION NO. 2-P.

The Court instructs the tT ury that if you believe from the
evidence that the plaintiff, Gary Steel Products Corporation
and the defendant, Kitcheri, entered into an agreement by
which the defendant, Kitchen, was to furnish a crane with its
operator for the erection of a smokestack at the Monsanto
Chemical plant: and that it was agreed between the said
parties that if there should be a failure or collapse of the
smokestack t:tie r~sponsibility should be upon Gary Steel
1'foducts Corporation, and thttt if there should be a failure
or collapse on the part of the crane tpe responsibility should
be upon Mr. Kitchen; and ff you furtl:ier believe from the evidence that there was a failure or collapse of the boom which
was a part of the crane ; then the defendant, Kitchen, is responsible for the resulting damage, and you should find for
the plaintiff against the defendant, Kitchen, on the original
elaim.
Granted. 4-20-53.
C.H.J.
page 42
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INSTRUCTION NO. 3-P.

The Court instructs the Jury that if you believe from the
evidence that J. F. Kitchen trading as Norfolk Contracting
Company held himself out to the public as being in the business of furnishing crane service; and if you believe from the
evidence that Gary Steel Products Corporation made known
to Kitchen its needs in the way of a crane and service thereof,
and with the knowledge of Kitchen relied upon Kitchen to
furnish a crane with operator of sufficient capacity and ability
to do the job properly, then there was an implied warranty
on the part of Kitchen that the crane and operator to be furnished by him, would be of sufficient capacity and ability to
do the work in a workmanlike manner.
If you believe from the evidence that Mr. Kitchen breached
such implieµ warranty and as proximate result thereof the
boom of the crane collapsed, your verdict should be for the
plaintiff against the defendant, Kitchen, on the original claim.
Granted. 4-2Q-53.
C.H. J.
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INSTRUCTION NO. 4-P.

The Court instructs the Jury that if you find for the plaintiff, Gary Steel Products Corporation, on the original claim
against Kitchen, you should assess damages ·at the amount
paid on behalf of Gary to Monsanto on October 8, 1951, in
satisfaction of the judgment of Monsanto against Gary,
namely $11;611.02.
And in addition thereto your verdict may allow interest on
the sum so found or any part thereof, and :fix the period at
which the interest shall commence.
Granted. 4.,20-53.

0. H.J.
page 44}

INSTRUCTION NO. 5-P.

The Court instructs the Jury that if you find for the plaintiff on the original claim, then Kitchen is not entitled to re•cover on his counterclaim for such additional use of his crane
:and .other expense made necessary by the collapse of the boom
,of the crane.
Granted. 4-20-53.

'C.H. J.
page 45}

INSTRUCTION NO. 6-P.

The Court instructs the Jury that if you believe from the
-evidence that Mr. Kitchen originally agreed to erect the
smokestack in one piece, and that subsequently Mr. Kitchen
,or his representative decided to erect it in two· pieces, then
Kitchen is not entitled on his counterclaim to recover for more
than what would have been the proper charge had the stack
been erected in one piece in accordance with the original
agreement.
Granted. 4-20-53.

C.H. J.
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page 46

~

INSTRUCTION NO. 8.

T;he Court instructs the jury that if they believe from the
evidence that the plaintiff is indebted to the defendant for the
rental of cranes, then they should find a verdict in favor of the·
defendant, J. F. Kitchen, trading as Norfolk Contracting
Company, on his cross claim, and against the plaintiff, Gary
Steel Products Corporation, for the amount due under the·
evidence.
Granted.· 4-20-53.

C.H. J ..
page 47

~

INSTRUCTION NO. 14.

The Court instructs the jury that the plaintiff cannot recover a verdict in this case against the defendant on the ground
that the defendant's, J. F. Kitchen, trading as Norfolk Contracting Company, crane and crane operator was negligent.
Granted. 4-20-53 ..

C.H. J.
page 48

~

.

~\l\':\~,~\ \ \\ \ . :

INSTRUCTION NO. 15.

..

The Court instructs the jury that if they believe from the
evidence that the crane and operator were only rented to Gary
Steel Products Corporation without any other agreement or
breacl1 of warranty, then they must find a verdict for the
defendant.
Granted. 4-20-53.

C.H.J.
page 49 ~

INSTRUCTION NO. 16.

The Court instructs the jury that if they believe from the
evidence .that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane ana
operator to Gary Steer:Proaucts Corporation, and that Gary
Steel Products Corporation had the right and did in fact
direct the means and method by which the stack was to be
erected with the right of control over the crane and cran·e
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operator, then they must find a verdict for the defendant,
J. F. Kitchen, trading as Norfolk Contracting Company.
Granted. 4-20-53.
C.H. J.
page .50

~

INSTRUCTION NO. 16-A.

The Court instructs the jury that if they believe from the
evidence that without any other agreement or breach of warranty by Norfolk Contracting Company other than the mere
1·enting of the crane and operator to the Gary Steel Products
Corporation, that Mr. Harbuck, at the time of the accident,
was being directed and instructed in what he should do, and
was actually doing the things he was told to do by Mr. Williamson, Field Superintendent of Gary Steel Products Corporation, and as a result of his following these instructions,
the accident occurred, then they must find a verdict for the
defendant.
Withdraw.
Granted. 4-20-53.

C.H. J.
page 51

~

INSTRUCTION NO. 18.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane and
operator to Gary Steel Products Corpoation, and were at the
time of the aceident under the supervision and control of
plaintiff, then they must find a verdict for the defendant.
Granted. Apr. 20-53.
C.H. J.
page 52

~

INSTRUCTION NO. 22.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane and
operator to Gary Steel Products Corpoation, and that the
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boom had a structural defect which was not known, or in the .
exercise of reasonable care could not have been known by
the defendant, and this structural defect was the cause of the
accident, then they should find a verdict for the defendant,
Norfolk Contracting Company.
Granted. 4-20-53.
C.H. J.
page 53

~

INSTRUCTION NO. A.

The Court instructs the jury that if they believe from the
evidence that Gary Steel Products Corporation had the right
and did in fact direct the means and method by which the
stack was to be erected with the right of control over the crane
and crane operator, then they must find a verdict for the defendant, J. F. Kitchen, trading as Norfolk Construction Com- .
pany.
Refused. 4-20-53.
C.H. J.
page 54

~

INSTRUCTION NO. B.

The Court instructs the jury that if they believe from the
evidence that the crane and operator were rented to Gary
Steel Products Corporation, then they must find a verdict
for the defendant.
Refused. 4-20-53.
C.H.J.
page 55

r

INSTRUCTION NO. C.

The Court instructs the jury that if they believe from the
evidence that the crane operator was Mr. Harbuck, of the Bay
City Shovels, and he was at the time of the accident being directed and instructed in what he should do, and was actually
doing the things be was told to 4o by Mr. Williamson, field
superintendent of Gary Steel Products Corp., and as a result
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of his following these instructions the accident occurred then
they must find a verdict for the defendant.
Ref used. 4-20-53.

C.H. J.
page 56}

INSTRUCTION NO. D.

The Court instructs the jury that if they believe from the
•&vidence that at the time of the accident complained of the
·crane was being operated by all; employee of Bay City Shovels,
Incorporated with the knowledge of the plaintiff and under
the supervision of the plaintiff's foreman, then their verdict
should be for the defendant.
Refused. 4-17-53. ·

C.H. J.
page 57}

INSTRUCTION NO. E.

The Court instructs the jury that if they believe from the
•evidence that the crane, an operator, and an oiler were rented
t@ the plaintiff, and were at the time of the accident under the
:supervision and control of plaintiff, then they must find a verdict for the defendant.
Refused. 4-17-53.

C.H. J ..
page 58}

- INSTRUCTION NO. F.

The Court instructs the jury that if you believe from the
-evidence that the accident was caused by the failure of the
})laintiff's employees to properly control the guy lines, then
ttliey must find a verdict for the defendant.
Ref us·ed. 4-20-53.

C.H. J.
page 59}

INSTRUCTION NO. G.

The Court instructs the jury that if they believe from the
·evidence that the plaintiff's employees were controlling the
guy lines attached to the stack and they permitted a line to get
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slack on one side while the line on the other side was under
such strain that it caused the stack to swing out of alignment
which caused unusual stresses upon the boom, causing it to
buckle, then they should find a verdict for the defend.ant.
Refused. 4-20-53..

C.H. J.
page· 60

~

INSTRUCTION NO~ H ..

The Court instructs the jury that if they believe· from the·
evidence· that the plaintiff's employees were controlling the
guy lines attached to the stack and they permitted a line to
get slack on one side while the line on the other side was· under
such strain that it caused the stack to swing out of alignment
which caused unusual stresses upon the boom, causing it to
buckle, without fault on the part of the defendant, then they
should find a verdict for the defendant..
Refused. 4-20-53.

C.H. J.
page 61

f

INSTRUCTION NO. I.

The Court instructs the jury that if they believe from the.
evidence that the boom had a structural defect which was not
known, or in the exercise of reasonable care could not have
·been known by the defendant, and this structural defect was
the cause of the accident, then they should find a verdict for
the defendant, Norfolk Contracting Company..
Refused. 4-20-53 ..

C.H.J.
page 62

f

INSTRUCTION NO. J.

The Court instructs the jury that if they believe from the
evidence that the accident was caused by the negligence of
an employee of the Gary Steel Products Corporation, then
they should find a verdict for the defendant ..
Refused. 4-20-53 ..
C.H. J.
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page 63}

INSTRUCTION NO. K.

The Court instructs the jury that if they believe from the
evidence that Mr. George Williamson was at the time an employee of the plaintiff and as a result of his negligence in directing the operations, the boom was caused to· collapse and
fall, then they must find a verdict for the defendant.
Refused. 4-20-53.
C.H. J.
page 64

~

INSTRUCTION NO. L.

The Court instructs the Jury that any negligence which may
have caused the collapse of the boom attached to the cranemobile is chargeable to Bay City Shovels and not to J. F.
Kitchin, t/a Norfolk Contracting Company, and if they further believe from the evidence that the collapse of the boom
was attributable to neg·ligence on the part of Mr. Harbuck in
the proper handling of the cranemo bile or otherwise, they
should find for the defendant, F. J. Kitchen, t/a Norfolk Contracting Company.
Refused. 4-17-53.
C.H. J.
page 65

~

INSTRUCTION NO. M.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane and
operator to Gray Steel Products Corpoation, and that the
accident was caused by the failure of the plaintiff's employees
to properly control the buy lines, then they must find a verdict
for the defendant.
Refused. 4-20-53.

C.H. J.
page 66

~

INSTRUCTION NO. 0.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
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other agreement or breach of warranty, rented the crane and
operator to Gary Steel Products Corporation, and that the
}Jlaintiff 's employees were controlling the guy lines attached
fo the stack and they permitted a line to get slack on one side
while the line on the other side was under such strain that it
caused the stack to swing out of alignment which caused unusual stresses upon the boom, causing it to buckle, then they
should find a verdict for the defendant.
Refused. 4-20-53.
C.H.J.
page 67

~

INSTRµCTION NO. P.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane and
operator to Gary Steel Products Corporation, and that the
accident was caused by the negligence of an employee of the
Gary Steel Products Corporation, then they should find averdict for the defendant.
Refused. 4-20-53.
C.H.J.
page 68

r

INSTRUCTION NO. Q.

The Court instructs the jury that if they believe from the
evidence that the Norfolk Contracting Company, without any
other agreement or breach of warranty, rented the crane and
operator to Gary Steel Products Corporation, and that Mr.
George Williamson was at the time an employee of the plaintiff and as a result of his negligence in directing the operations, the boom was cau~ed to collapse and fall, then they must
find a verdict for the defendant.
Refused. 4-20-53.
C.H.J.
page 69

r

INSTRUCTION NO. X.

The Court instructs the Jurv that in order to constitute a
contract, the minds of the parties must meet and come to-
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gether on every essential element thereof, and if they believe
from the evidence that the minds of the parties did not meet
and come together, then they must find a verdict for the defendant.
Refused. 4-20-53.

C.H. J.
page 70

~

INSTRUCTION NO. DXX.

The Court instructs the Jury that there is no evidence in
this case of any negligence on the part of the defendant, J. F.
Kitchen, t/a Norfolk Contracting Company or his employees.
Refused.

C.H. J.
page 71}

•
In the Circuit Court of the City of Norfolk., on the 20th day
of April, in the year 1953.
This day came again the parties, by counsel, and thereupon,
pursuant to adjournment, came the jury sworn herein on the
16th day of April, in the year, 1953, and having fully heard the
argument of counsel returned its three ( 3) verdicts in the
following words and figures, to-wit: Verdict No. 1-"We the
jury find for the plaintiff Gary Steel Products Corporation in
the amount of eleven thousand six hundred eleven dollars and
two cents ($11,611.02) with interest from Octoher 8, 1.951";
Verdict No. 2-"vVe the jury find for the defendant J. F.
Kitchen trading as Norfolk Contracting Company on his cross
claim in the amount of Six hundred and forty dollars ($640.00)
with interest from September 17, 1950"; Verdict No. 3-"We
the jury find for the defendant Bay City Shovels Inc.". And
thereupon said defendant moved the Court to set the verdict
aside as being contrary to the law and the evidence and without evidence to support it and enter final judg·ment for the
defendant ,J. F. Kitchin, trading as Norfolk Contracting Co.,
in the case of Gary Steel Products Corporation against J. F.
Kitchin, trading as Norfolk Contracting Company, or to set
the verdict aside and g-rant a new trial on all the issues because the verdict is contrary to the law and the evidence, and
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because of erro.rs in the admission and exclusion of evidence,.
and for· errors in the granting or refusing of the instructions ;.
and to set aside the verdict on the counteF claim of J. F ..
Kitchin against Gary Steel Products Corporation on t".p.e.
grounds that it is inadequate and enter final judgment for J: F ..
Kitchin, trading as Norfolk Contracting Company for the full
amount due of $3,008.00, or grant a new trial on the counte1t
· claim. The defendant J. F. Kitchin, trading as Norfolk Contracting Company, further moved the Court to set aside the
verdict as to Bay City Shovels Incorporated because the Court
improperly and erroneously struck the evidence as to it over
the objection and exceptions of the defendant J. F. Kitchin,.
trading as Norfolk Contracting Company, and bepage 72 ~ cause said verdict is contrary to the law and evidence in this case; and the further hearing of which
motion is continued.
A Copy-Teste:.
W. R. HANCKEL, Clerk ..
By T. A. W. GRAY, D. C..
page 73 f.

•
JUDGMENT.
Tbis day came again the parties and argued the· respective
motions heretofore made by the def enda:nt, .J. F. Kitchen; to
set aside the verdict and grant a new trial or enter final judgment for the said defendant, .J. F. Kitchen: after due consideration whereof, the court being of opinion that the said.
motions should be overruled, doth overrule the same ; to all of
which the defendant, Kitchen excepted.
Wherefore it is ordered by the court that the plaintiff,
Gary Steel Products Corporation, do recover of the said defendant, J. F. Kitehen, the sum of Eleven Thousand six hundred eleven & 02/100 Dollars ($11,611.02) with interest at the
rate of 6% per annum from October 8, 1951 until paid, and
the costs of this suit, to which the defendant, Kitchen excepted.
It further appearing to the court that this suit was brought
in the name of Gary Steel Products Corporation as plaintiff
bv and for the benefit of G,eneral Accident Fire and Life Assurance Corporation Limited, it iR further ordered that the
above judgment is for the benefit and the sole property of the
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said General Accident Fire and Life Assurance Corporation
Limited.
It appearing that the defendant, Kitchen, desires to apply
to the Supreme Court of Appeals of Virginia for a writ-oferror and supersedeas to the foregoing judgment, it is further ordered that execution of the foregoing judgment be suspended for 90 days upon said Kitchen or some one for him
giving bond in the penalty of $13,000.00 conditioned according
to law with surety to be approved by the clerk of
page 74 ~ this court.
It is further ordered that the defendant, J. F.
Kitchen, shall recover on his counterclaim the sum of Six
Hundred forty Dollars ($640.00) with interest at the rate of
6% per annum from September 17, 1950, against Gary Steel
Products Corporation, to which the said Kitchen excepted.
. It is further ordered that the plaintiff recover nothing from
the defendant, Bay City Shovels, Inc.; and that the said Bay
City Shovels, Inc. go without day, and recover its costs in this
behalf expended, to ·which the plaintiff, Ga.ry Steel Products
Corporation and defendant, Kitchen excepted.
Enter, Aug. 7, '53.
C.H. J .

•
page 75

•

•

~

•

•

•

BILL Oli" EXCEPTION.
Be it remembered, that on the argument of motions for a
new trial, defendant Kitchin attempted to introduce the testimony of Alton F. Williams, but the Court refused to allow the
testimony, to which ruling defendant excepted, as follows:
Mr. Worthin~ton: "vVe want to introduce briefly for tlle
Court's benefit the relation of the man who is said to liave ~one
out to the scene and admitted liability for the defendant
Kitchin. Mr. Bangel, in the course of the trial, which t]1e
transcript shows reserved that right. It is Page 331 of the
transcript.
The Court: Received a right to do whaU
Mr. Worthington: To put on, out of tlle presence of of the
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jury, later the evidence of the man ,vmiams that he w·as insurance adjustor, and show contract insurance.
The Court: ·wasn't that supposed to have been done before
there was a verdict in the case?
Mr. ·worthington: "'\Vell, I will read the partThe Court: I don't know that the Court can permit any
evidence to be put on when the matter comes up on motion to
set aside a verdict. Although counsel reserves the right to put
in the record certain testimony, certainly during the day of the
trial it ought to have been put in ..
l\Ir. w· orthington: I will read Your Honor what was said
at the time. They were talking about ,villiams, who was the
man that Kitchin is alleged to have called for, out at the scene
who Your Honor was told was the insurance adjustor. The
Court said: (Reading)
"The Court: I don't know how material his testimony
would be, or what he might say now. He was expage 76 ~ amined at gTeat length yesterday.''
You had him confused with ·williamson at that
point. Who ·was the. Gary Steel supcrintcndont. (Reading)
":Mr. Rixey: No, sir. He is talking about a man named
Williams.
''Mr. Bangel: Mr. ,vmimns was referred to by Mr. Rixey
throughout some examination, and be was here on yesterday,
and Mr. Rixey excused him wiihout anybody knowing anything about it.''
So that man was not here to testify at the time because he
had been excused by opposing counsel.
"Mr. Jacobs: w·e specifically asked that all witnesses re-.
main here.
"Mr. Bangel: That is all right.
will rest.
'' Mr. Rixey: ,Judge, I told him" The Court: You need not have anv more discussion.
· .
Counsel has rested.''
Right after you said t]mt, Mr. Bangel said, If Your Honor
please, you understand that we want to put on evidence outside of the jury for the record only, which we will do later,''
and the purpose of this is to vouch the record.
The Court: Isn't the record to be mnde up the day of trial f
Often we put in for the record on]y, in the absence of the jury,
testimony that the Court hm1 ruled is not admissible and
which comes in for the recor<l onlv.
Mr. Vv orthington: This is for· the record only.
The Court: When would be the end of putting on testimony?
Mr. Worthington: The Court said this in conclusion: ''I

·we
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think it is much ado about nothing, about Williams, and I do
not think the Court should be held up on account of Mr. Williams,'' the idea being that the trial should not be detained to
send for M:r. Williams on the next opportunity we had to have
him here. I think we can do it in about :five or ten minutes to
show his position as adjustor. That is all we are doing is
vouching the record as that point.
Mr. Rixey: Might I ask you to read on Page 341, which is at
the close. The record states: (Reading)
'' The Court: Do you gentlemen res~ 1
'' ( Both sides rested.) ''
"That is the end of it.
Mr. "'\\7 ort.hington: Mr. Bangel's saving remark
was made after he had rested, anyhow. He said
he rested with the reservation of the right to put on this additional evidence outside of the jury, for the record only. We
,can argue the point as if the man had testified and let him
make an affidavit later and put him in by bill of exception. We
-prefer to let the Court hear it.
The Court: I think it is unheard of to put on testimony at
this late date when the matter has been closed and the verdict
rendered, and now the Court hears the arg11ment on the motion to set aside the verdict. Of course, if counsel will stipulate and agree that they can put it in the record, the Court has
no objection; but if it is objected to, the Court feels that it is
too late to put on any evidence now.
Mr. Rixey: I object to it, if Your Honor please.
The Courts: Very well
Mr. Bangel: If Your Honor please~ in view of .the situation,
the witness is liere now; we will put him on and offer, and
Your Honor can reject it.
Mr. Worthington: It won't delay us.
Mr. Rixey: I don't know just what my friends are doing
here. I assume these h,..o gentlemen here, as I understand it,
are representing the insurance company and they may have
some scrap with Mr. Kitchin, between l\fr. Kitchin ~nd the insurance company. We are not concerned with that, and I
don't think that they should pur,sue their issues between the
insurance company and Mr. Kitchin in this suit. If they want
to do it outside, it is up to them.
Mr. vVorthington: Your Honor, the main point that Mr.
Williams·
The Court: You are on the same side as Mr. Bangel?
Mr. Worthington: Yes, sir.
page 77}
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The Court: His suggestion is that he· now offers the witnes-s-,.
and Mr. Rixey objects to- his- tesiifying. The Court sustains.
the objection ..
Mr. W orthingte.n.: All right, sir. We except.
Mr. Bangel: Can we put him on and Your Honor rejects.
for the record's sake,. give him an o.pportunity.
The Court : I am not going to let him testify; not after the·
Qo»rt says. "Do you ge:ntlemen resti" Both sides. sai.d "We·
rest.''
Mr. "\Vorthington: In the next breath Mr. Bangel said ''We·
rest except we want to put on this later, not hold up the- t:rial, ,,.
which is the whole purpose of bis exception.
page 78 ~ The Court: Do you think be had in mind that he'.
was going to put him on on the 7th day of August?
Mr. "\Vorthington: That is j-ust for convenience.. He could
have brought him back the following week.
The Court:. I think he should have put him on before that
jury brought the veTdict in.
Mr. ·worthington: The j.ury was not to hear this..
The Court: I understand, but the record was made up be~
· before th~ jury retired.
Mr. Worthing-ton: For the sake of the record, at this stage
then, we state in excepting to Your Honor's ruling, that we·
would prove by Mr. Williams that he is an insurance adjustor
for the liability insurance company standing behind Mr:..
Kitchin; that he was called to the scene and that he made· no·
statement admitting any liability either on behalf of his company or of Kitchin, and that the policy of insurance between
him and Kitchin gives the insurance company the rig·ht to control all the incidents of settling any claims, and that the insured is bound under the policy to cooperate in settling· and
has no rig·ht to settle independently of the company; and that,
furthermoFe, this particular policy of insurance does not cover
this accident and they have disclaimed liability to Mr. Kitchin..
Therefore, defendant Kitchin hereby offers the testimony o:tr
Williams by affidavit, as a part of this bill of exception, as
follows:
State of Virginia .
City of Norfolk, to-wit:
· Thi~ day per·sonally appeared before the undersigned notary
public in her city and state aforesaid, +\.lton F. Williams, who
being first duly sworn, deposes and ~ays the following:
My name is· Alton F. ,vmiams. I am claim3 manager of J.
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C. Greene Company, Norfolk, Virginia, insurance adju~ters,
and was so employed in June, 1950. On or about June 22,
1950, I was called on behalf of J. F1. Kitchin to act as claims
adjuster for American Guarantee and Liability Insurance
Company, of Chicago, Illinois, which company then had outstanding for .J. ~,. Kitchen Public Liability Insurpage 79 ~ ance Policy No. 8044351, a copy of said policy being
attached hereto, marked Exhibit '' A "\V ". Act.iug
as adjuster for the insurance company, I went to the premises
of Monsanto Chemical Company and conferred there with J.
F. Kitchen and representatives of G·ary Steel Products Corporation as to liability for the clanmge done by the fall of a
certain smokestack being erected there for Monsanto Chemical
Company. I made no statement at any time, whereby ....\.merican Guarantee and Liability Insurance Company or J. F.
Kitchin agreed to pay anything or assume any responsibility
on account of the Monsanto accident.
I am informed and believe that American Guarantee and
Liability Insurance Company has disclaimed liability to J.
F. Kitchin under said policy, on the g-rouud that Kitchin 's
liability is based on an alleg·ed assumption of liability by contract or agreement, which is excluded from coverage under
said policy by its terms.
ALTON F. "WILLIAMS
Subscribed and sworn to before me in my city and state
aforesaid this 18th day of September, 1953.

BETTY H. NORRIS

(Seal)

Notary Public.
My commission expires July 15, 1957.
page 80 ~ Defendant Kitchin excepts to the Court's refusal
to allow Williams to testify for the record out of
the presence of the jury. Defendant prays that this, his bill
of exception, may be signed, sealed and enrolled as a part of
the record, which is done accordingly within the time prescribed by law, plaintiff and defendant, Bay City Shovels, Incorporated, having been given reasonable notice of the time
and place of presenting the same, this 22nd day of September,
1953.

CLYDE H. ,JACOBS
(SEAL)
Judge of the Circuit Court of
The City of Norfolk, Virginia.

•
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NOTICE OF APPEAL.
To: Messrs. Rixey & Rixey, Attorneys for Gary Steel Products Corporation, and .Messrs. Hug·hes, Little & Seawell,
Attorneys for Bay City Shovels, Inc. :
Please take notice, that on the 22nd day of September, 1953,
the undersigned will present to the Hon. Clyde H. Jacob,
Judge of the Circuit Court of the City of Norfolk, Virginia, at
the court house of said City, the stenographic report of the
testimony and other proce·edings of the trial of the aboveentitled case for certification by said Judge, and will, on the
same date, make application to the Clerk of said court for a
transcript of the record in said case, for the purpose of presenting the same to the Supreme Court of Appeals of Vir. ginia with a petition for a writ of error and supersedeas to
the final judgment of the trial court in said case.
J. F. KITCHEN, etc.
By ,vILLIAM C. ·woRTHINGTON
Attorneys
Legal service of the above notice is hereby accepted, this
21st day of September, 19:53.

RIXEY & R.IXEY
Attorneys for Gary Steel
Products Corporation
HUG HES, LrrTLE & SEAWELL
Attorneys for Bay City Shovels,
Inc.
page 2

~

Virginia :

In The Circuit ·court of The City of Norfolk
Gary Steel Products 'Corporation

v.
J. F. Kitchin, Trading as Norfolk Contracting Company, and
and Bay City Shm1 els, Inc.

TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the t~stimony introduced and
proceedings had upon the trial of the above-entitled case in
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said court, on the 16th, 17th and 20th days of April, 1953, before the Hon. Clyde H. Jacob, Judge of said court, and a jury.
Appearances: l\fossrs. Rixey & Rixey (John S. Rixey),
.Attorneys for the plaintiff.
Messrs. I. W. Jacobs and A. A. Bang-el, Attorneys for J. F.
Kitchin, etc.
Messrs. Hug·hes, Little & Seawell {Harry E. McCoy, Jr. and
Thomas l\L Johnston), Attorneys for Bay City Shovels, Inc.
page 3 ~

Norfolk, Virginia
April 16, 1953

(The following proceeding was had in the Judge's chamber:)
Mr. Rixey: If Your Honor please, this is the case of Gary
Steel Products Corporation against ,T. F. Kitcben. trading as
Norfolk Contracting· Company, and Bay City Shovels, Inc.
I am representing the plaintiff, and Mr. Bang-el and Mr.
Jacobs are representing Kitchin, and Mr. McCoy is representing Bay City Shovels.
This action grows out of a contract for the erection of a ~
smokestack out at Monsanto Chemical Plant.
There was much discussion between the various parties involved in the case-I am primarily now talking about Gary's
people and Kitchin 's pcople--involving insurance. There was
much discussion in the negotiations involving insurance, and
the necessity for furnishing ce:rtificates for the job, not only
in the negotiations leading up to the formation of the contract,
itself, but after the accident was ·all over, as to the responsibility of it.
In that negotiation an insurance re resentative a man
named r iams re rescn mg '.'"itchin articipated. I have
to my people to be very care u no to mention any rnsurance
in the case, because if they did it might be grounds
page 4 ~ for a mistrial. ·we, of course, W'ant to tell the facts
in reference to the case. I just want to say that if
.they are pressed on cross.examination, it may be that they will
inadvertently ·bring out insurance in the matter. I just
thought it was only fair to make that statement here ·as more
·or less a warning- to counsel.
The Court: Does counsel for either defendant wish to put
anything in tbe record on that su·bject?
Mr. Bangel: If You HonOl' please, there ·are present now
the only two men who possilJly might be interested in that
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phase of it. They are fore warned by Mr. Rixey in the pres:..
ence of this court,
vVhat is your name, please, sir 1
Mr. Rixey :. Mr. Nelson,
Mr. Bangel: And your name f
Voice: Mr, Gary,
Mr. Bangel: They are warned now by counsel- in the presence of the Court not to mention it. I do not think any cross,
examination is going to develop anything like- that, but I do,
not want it to come out as a voluntarv statement and then
say," You asked for it." Oftentimes in cross examining witnesses, they will transgress.
The Court: If it is not responsive, I do not think
page 5 ~ it is a g·round for a mistrial.
Mr. Bangel: There is another phase of this case·
that we oug·ht to call Your Honor's attention to now,. and that
is this: The· Gary Steel P1·oducts Corporation has brought
this suit against two defendants. One of the defendants has:
filed a special plea in which they assert that the Gary Steel
Products Corporation has not paid the alleged judgment as
they have recited; that if it were paid, it was paid by another.
The Court: Doesn't the court record· show satisfa:ction of·
that judgment Y
Mr. Bangel: Yes, sir. They have rome along and they
have pleaded the· fact that it is true tllat Gary Steel Products
Corporation did not pay it; that they had insurance and it was.
paid by an insurance company. WE: say that the proper plaintiff in this case- is not Gary Steel Products Corporation, but
the name of the insurance company, named by them in the
special plea. Now, the fact has been set out that they are not
the plaintiff-not the true plaintiff-and that the true plaintiff m this case is:Mr. McCoy: I will get it for you in just a minute.
Mr. Bangel: The reas-011 for that is this: We have asserted
a claim against G,ary Steel in the sum of three thousand and
some odd dollars bv wav of a counterclaim. Your
page 6 ~ Honor will recall that Mr. Rixey demurred to it on
the ground that I had referred to it in the e.aption as·
a crossclaim instead of using the wo.rd "counterclaim." That
was argued and the motion was overruled. When that was
done he came along and said that the defendant Kitchin is not
entitled to recover from the plaintiff Gary Steel because the
true plaintiff in this case is Genera] Accident Fire and Life
Assurance Corporation, Ltd. If they are the true plaintiff,
then of course our right to a judgment against them does not
exist. But, if they are not the true plaintiff, and the true plain-·
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tiff is Gary Steel, we are entitled to assert our counterclaim
against it.
"\Ve have a right, we maintain, and we want Your Honor to
pass on it now, to say to the jury, and prove if we can, that the
defense they are interposing to our counterclaim of three
thousand and some odd dollars, for tbe use of our cranes and
men, is a flimsy defense; that the judgment was paid not by
them, but by an insurance company, and they are not the real
party.
The Court: Didn't I pass on that question t
Mr. Rixey: You entered an order on it. vVe argued it up
here at considerable length and you entered an order on it.
The Court: Let me see the order.
. ·
Mr. Jacobs: No order has ever been entered on
page 7 ~ that phase of the case.
Mr. Bangel: Here is the order. It is the one I
drew in my own handwriting.
·
(Read by Mr. Bangel.)
Mr. Rixey: I say that you have ruled on the counterclaim.
The Court: I did not know whether I had or not. Certainly, it would be proper for anyone who is named as defendant, who has a counterclaim; if they can establish it they
should be permitted to do so.
·Mr. Bangel: Your Honor, we want to strictly adhere to
Your Honor's rulings in these matters. Do I understand then
that Your Honor rulesThe CQurt: The Court rules that the insurance company
is out of it entirely. The Court has ruled in your favor as to
your counterclaim against Gary. As long as Gary sits in the
court room as plaintiff, you have a right, as defendant, to
prove your counterclaim.
·
Mr. Bangel: '\Vould Your Honor also permit ns to prove
that they have not paid any part of this judgment at all as
they allege?
.
The Court: I did not think vou ,~an contradict the record.
\Ve are dealing with a tort now. If the evidence shows that
the defendant is guilty of a wrong, I do not think
page 8 ~ you can walk out and wash your hands of the whole
affair because somebody else has paid your debt.
That somebody else ought to recover from you. That is the
Court's view of it.
Mr. Bangel: If Your Honor please, we· say that they could
proceed by subrogation, if they had a right of subrogation.
"\\Te want to save the point, if Your Honor please.
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Mr. McCoy: Your Honor, I would like to bring up one
thing, if I may. I move that the insurance company, the General Accident Fire aud Life Assurance Company, Ltd., be
made to endorse themselves on the pleadings as the proper
plaintiff.
The·Court: The Court overrules the motion. I think in a
recent case the Court of Appeals .held that the Court is concerned with who is liable, and not so much concerned with who
is going to receive the money.
Mr. McCoy: The point I want to bring out, if I may, is that
Mr. Rixey in his pleadings 8'.-1.YS, '' Gary Steel Products has
no individual or personal intere~t in the cause of action asserted in tlie motion for judgment in the case at bar. Said
insurance company is the only per~on interested in the recovery.''
Mr. Rixey: That was filed, if Your Honor please, as an
answer to his counterclaim. Your Honor says that
page 9 ~ the counterclaim is properly in there.
Mr. Jacobs: That, if Your Honor please, is a part
of the record in this case.
The Court: The jury does not have the pleadings. The
jury bears the evidence. Are you gentlemen ready to try the
case?
Mr. Bangel: We save the point.
Mr. McCoy: I save my exception, please.

( A jury was impaneled and sworn ; the witnesses were
sworn, and excluded on motion of counsel for J. F. Kitchen;
during the opening statements the following occurred:)
Mr. Rixey: • * • Thereafter, after much negotiation, Moni::;anto brought suit against Gary in contract-not in tort, but
in contract-for a breach of wananty, and claimed that Gary
had agreed to fabricate and erect this smokestack in a proper
and workmanlike manner and it had not been done that way;
and, therefore, Gary was responsible to Monsanto. Monsanto
brought suit against Gary only and said, "We are not concerned with Kitchin or with Bay City Shovels." In that suit
Gary filed the necessary papers -or an affidavit to the effect
that the primary responsibility in this caseMr. Bangel: If Your Honor please, we are not a party to
that. I submit that is not proper-what the pleadpage 10 ~ ings set out in the other case. Mr. Rixey knows that
is not proper. \Ye were not a µarty.
Mr. Rixey: Judge, I am satisfied that it is proper.
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James Henry Zwemer.
(The following proceeding was had in the absence 'of the
jury:)
The Court: I think you have alleged in your notice of
motion for judgment that the defendants were given an opportunity to intervene and defend that other action. You may
=show that because that is in your pleadings.
Mr. Rixey: Judge, I think the whole thing should go in to
:show that the basis of the recovery against Gary was not negligence on the part of Gary, but was a breach of contract.
Mr. Bangel: You have said that. You have told the jury
that.
Mr. Rixey: That is all part of the whole thing.
(The objection was further argued, after which the following occurred :)
The Court: The only issue that the jury should pass on is
whether or not·either or both of the defendants were negligent
in the performance of their contracts; if so, then you should
:r.ecover.
.Mr. Rixey: Judge, we go further than that, as I tried to
make clear in my opening statement. ,ve have a
page 11} contract in this case with Kitchin, by which Kitchin
agreed to assume this responsibility.
The Court: That is another issue, of course. If the jury
believes that you had such a contract, then it is binding on the
contracting party.
Mr. Rixey: I would like to note an exception, if Your Honor
please. I cannot state to the jury that they sued in contract
and not in tort Y
The Court: You may say that, and that the judgment has
been paid.
The trial was resumed in the presence of the jury; opening
·statements were concluded by counsel, after which the following evidence was introduced:)
1
(

JAMES HENRY ZWEMER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Rixey:
Q. Mr. Zwemer, what is your name?
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James H enr.y Z wemer..
A .. James Henry Zwemer~
Q. ·what was your occupation iu 1949.!
A. Plant Manager of Monsanto Chemical Company.
Q. You were Manager £01: the Monsanto Chemical Company
of their Norfolk plant, were you not, at that time t
A. Yes, sir ..
. Q. State· whether or not Mansanto asked for bidspage 12 ~ for the f abFication and erection of a smokestack on
that plan.t during.1949-t
A. Yes..
Mr. Rixey : I want to g.et him to identify the· proposal and
acceptance.
The Court : The Jury may recess, until you are called.
·(Thereupon, a ·short recess was taken, after· which the following occurred:)
Mr: Bange-1: vV olllld Your Honor exclude the jury so that
we can be heard, please, sir Y.
The Court: Do you expect to offer the papers that counsel
has in his hand Y
Mr. Rixey: Yes·, siF.
The Court: The jury will step out in the- hall again.

( The f oflowing proceeding was had in the absence of thej.ury ! )
~fr. Ban:gel: If Your Honor please, I understand that Mr:.
·Rixey proposes to offer in evidence the paper writing dated
December 20, 1949, on the stationery of the Gary Steel Products Corporation, marked "Proposal to Monsanto Chemical
Company." "\Ve submit that we are not a party to it; tha't
we can be in no wise bound by it; that it would be inadmissible·
so far as a:ny claim that might be asserted by thepage· 13 ~ Gary Steel Products Corporation against either of
the defendants in the present action before this:
Court.
It is objectionable for the further reason that it appears:
from this paper writing that they agreed to do· certain work
for Monsanto Chemical Company, for a contract price of
$4,780.00. We have a claim against them for three thousand
and some odd dollars. It would prejudice the cross-claim by
saying that Gary Steel has a contract to erect a smokestack
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James Henry Zwemer.
for $4,780.00, and the claim of the defendant Kitchin against
them amounts to in excess of $3,000.00.
The Court: That may be true, but the parties can make a
contract that may turn out to be prejudicial or otherwise.
The Court overrules your objection to the introduction of that
proposal. It can be raised again if he fails to connect it up.
In Mr. Rixey's opening statement he stated to the jury that
your client, the defendant Kitcl1en, was advised of the undertaking with the chemical company by Gary. If he fails to connect it up, then it will be excluded at that time. But, certainly, based on his opening statement, he is entitled to put
that in. If he does not connect it up, then it is not binding on
your client. But, it inay be binding on your client .
page 14 ~ if the evidence reveals it.
Mr. Bangel: If he tells Your Honor that he intends to show that Kitchin or Norfolk Contracting Company
saw this contractThe Court: No. He has stated in his opening statement
that the undertaking was well known to Kitchin; that they
discussed the angles of it; that one was to be responsible for
the making of the smokestack and the other was to be responsble for any damag·es resulting from his part of the work, and
not contributible to the fabrication. If he proves that, he has
made out a case against your man.·
Mr. Bangel: Vve want to save the point.
The Court : Very well.
Mr. Bangel: He also has a pnrc•lmse ord.er-The Court: I do not think that is material. You might
argue it the other way. It would be foolish for your man to
make such a contract, but nevertheless people make foolish
contracts.
Mr. Bangel: There is one other point that we might dispose of. Mr. Rixey intends to offer in evidence a judgment
of :Monsanto Chemical Company, and so forth, against Gary
Steel Products Corporation, in the amount of $11,381.72. ,re
say that is not proper because it does not bind either of the
defendants in the case at bar. It is as much the
page 15 ~ duty of the plaintiff in this case to establish his
damages as it was in the case of Monsanto Chemical
Company against Gary Steel Products Corporation. This
judgment order would be prejudicial. We were not a party to
that action.
·
The Court: He alleges in his notice of motion that both of
the defendants were advised of the proceeding against Gary
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James Henry Ziuemer.
aud given an opportunity to defend or appear in the proceeding, which they failed to do. I think your point is well taken
if he fails to show that he did give them an opportunity. He
cannot settle or pay, expecting to hold somebody else, without
g:iving them notice, which he alleges he did. If he fails to
prove that, it is another matter.
Mr. Bangel: W' e submit, if Your Honor please, that in
either event, by alleging it is not proof of it.
The Court: I understand that. If he does not prove it,
he does not prove his case. But, I take it that he will sustain
the allegation.
Mr. Bangel: W c take the position, if Your Honor please,
that even though he may have given notice to the defendants,
there is no requirement in law on them to defend this action
-an action under which an independent contract was made
between them and Monsanto, to which we were not
page 16 ~ a party. This burden is on him to establish damages, if any, in this case, as much so as it was on
the plaintiff in the case against him.
The Court: You take another theory. You do not follow
the theory of the plaintiff. The theory of the plaintiff, so far
as your client is concemed, is that he had a contract that whatever the chemical company required him to pay, he would be
reimbui:sed if the requirement was based on the fault of your
client, and not on the fault of his client. But, all of these alleg:ations, I take it, will be supported by evidence. The Court
will overrule your motion.
l\fr. Bangel: If Your Honor please, so as to save time,
Your Honor's ruling is that it is admissible over our objecttion. vVe want to save the point.
The Court : Very well.
l\Ir. McCoy: If Your Honor please, I understood him to
sav that the motion was on behalf of both defendants. I wish
to ·join in that motion. As to my client, there is no allegation
of a contract as to assuming responsibility.
The Court: The Comt will take care of that in the instructions.
Mr. Bangel: If Your Honor please, Mr. Rixey has just
handed me a copy of a letter dated June 9, 1951,
page 17 ~ addressed to :Mr. I. ,v. Jacobs, Attorney for J. F.
Kitchin, and Mr. Leon T. Seawell, Attorney for
Ba~T City Shovels, Inc., which he intends to offer in evidence
at the proper time.
Mr. Rixcy: That is right.
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Mr. Bangel: vVe want to object.
The Court: The Court will overrule the objection. Note
your exception.
Mr. Bangel: All right, sir.
l\fr. ·McCoy: We also join in the obj·ection and note an ex<eeption.
( The trial was then resumed in the presence of the jury.)

By Mr. Rixey:
Q. I hand you a paper and ask you if you can identify that
pa per, please.
A. Yes, sir.
Q. What is it?
A. It is a bid submitted by Gary Steel Products Corporation for the erection of a smokestack of Monsanto.
Q. It is more than the erection, isn't iU
A. Fabrication and ere·ction.
Q. Of a new smokestack on the Monsanto Plant Y
A. That is right.
Q. What is the date of that, please., sir f
pag.e 18} A. December 20, 1949.
Mr. Rixey: I offer this in evidence.
The Court: Plaintiff's Exhibit 1.

By Mr. Rixey:
Q. I hand you another paper and ask you if you can identify
thaU
A. Yes, sir.
Q. What is it?
A. It is an order to Gary Steel Products lJorporation in·structing them to go ahead with the construction and fabrica:fron of the stack.
rQ. In accordance with the proposal; is that right?
A. In accordance with the quotation of December 20th.
Q. What is the date of that paper?
A. February 13, 1950.
(Received and marked "Plaintiff's Exhibit 2. ")
By Mr. Rixey:
Q. So as I understand these two papers, the proposal is the
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bid, and what you call the purchase o.r,der is the acceptance>
of that bid. Is that right Y
A. Yes, sir.
Q. And that constituted the contract between: Gary and
Monsanto Y.
A. Yes, sir.
Q. What was the desire of Monsmito as to the·
page 19 ~ time this smokestack was to be· erected?'
Mr. Bangel: If Your Honor please, we were not a party to,
that and, the ref ore·, it would be inadmissible· in so· .far as we·
are concerned.
The Court: The contract does not limit the time t
By Mr. Rixey :Q. Is there anything in there about the time t
A. No time element ..
The Coud ~ I sustain your objection as to what one party
desired. The law would say within a reasonable- time, I take_it, if it is silent as to time.
Mr. Rixey: That is all.
Mr. Bangel: No questions.
Mr. McCoy: No questions.
Mr. Rixey: If Your Honor please, I am _going to offer the
notice of motion showing the basis of the first suit-that fa1
the suit of Monsanto against Gary. I understood Your Honor
said that I could show that that was based on the contract ..
The Court: Yes.
Mr. Bangel: We object, if Your Honor please ..
The· Court: Objection noted.
Mr. Bangel: We note· an exception.
page 20 ~ Mr. McCoy: I object to it and note an exception,.
too.
JAMES A. HOWARD,
called as a witness on behalf of the plaintiff, having been first
duly sworn., testified as follows:
Examined by Mr. Rixey:
Q. What is your name, please, sir Y
A. James A. Howard. ·
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James A. Howard.

Q. What is your occupation T
A. Attorney.
Q. What is your association .with the firm of Breeden and
Hoffman?
.A.. I am an associate in that particular law firm.
Q. Did you have charge of the conduct of the case of Monsanto Chemical Company against Gary Steel Products Corporation, in which judgment was recovered on June 18, 19517

a

Mr. Bangel: If Your Honor please, we object to that.
The Court: Let the record show that counsel objects to this
line of testimony all the way through.
'
Mr. Bangel: And an exception is taken.
The Court : Very well.
A. In answer to the last question, with Mr. Edward L.
Breeden that prior suit was conducted.
~

By Mr. Rixey:
Q. I believe you actually signed the motion for
judgment in the case?
A. That is correct, sir.
,
Q. I will show it to you. I hand you a paper and a~k you if
that is the motion for judgment pertaining to that suit 1
page 21

Mr. Bangel: If Your Honor please, there is other writing
on that motion for judgment in addition to that which appears
to have been on it when :filed by counsel.
The Court: Point out the ,Yriting.
Mr. Bangel: I will let the Court see the back of it. (Hands
to Court.)
The Court: It is the jury's verdict. The Court has already
ruled that he can put the judgment in, and the judgment is
based on the verdict.
Mr. Bangel: vVe save the point.

By Mr. Rixey:
Q. Is that the :motion for judgment T
A. It is.
Q. State whether or not the cause of action, as stated in
that motion, is founded on contract or tort?
Mr. Bangel: If Your Honor please, that speaks for itself.
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The Court: That is a matter for the Court to
determine.
Mr. Rixey : Could I ask Your Honor to instruct
t.Le jury on that point now?
Mr. Bangel : This is not the time.
Mr. Rixey: I offer it in evidence.
The Court: The Court holds that this notice of motion is
based on a contract dated on or about the 20th of December,
page 22

~

1949.

Mr. Rixey: Will you mark that as an exhibit?
The Court: "Plaintiff's Exhibit 3."
Mr. Rixey: Now, if Your Honor please, I offer this letter
in evidence.
The Court: "Plaintiff's· Exhibit 4."
Mr. Bangel: Will Your Honor note our exception? I am
asKing the Court to note an exception on the instruments,
themselves. You have already ruled.
Mr. Rixey: I would like to read this letter to the jury, if I
might.
(Plaintiff's Exhibit 4 was read by Mr. Rixey.)

:8y Mr,. Rixey:
When was that case tried, Mr. Howard?
(Referring to notes.) It was in J nne of 1951.
Do you remember the date?
The verdict was rendered on the 18th of June, 1951.
Q. Did either a representative of J. F. Kitchin,
page 23 ~ trading as Norfolk Contracting Company, or a representative of Bay City Shovels, Inc., def end that
case?
A. Neither of those named did defend that case.
Q. The plaintiff in that case, Monsanto Chemical Company,
recovered a judgment against Gary Steel Products Corporation, did it not?
A. That is correct, sir.
Q. I ask you if you can identify the judgment orderY
A. I can, sir.
Q. Is this it (handing to witness).
A. That is it.
Q. Found on Page 326 of Common Law Order Book No. 40
of this ·Court?
Q.
A.
Q.
A.

Mr. Rixey: Might I ask that that be introduced, and a certi-
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:lied copy of the judgment order will be furnished in the case
for the record.
.By Mr. Rixey:
Q. Will you please read to the jury the notation on the mar:gin where that judgment is recorded Y
A. "Satisfied in full this 8th day of October, 1951," signed
"Breeden and Hoffman. Teste: T. A. vV. Gray, Deputy
Clerk.''
Q. Was that judgment paid on October 8th, 19511
A. It was.
.
Q. Paid in full Y
page 24 } A. It was paid in full.
Q. I ask you to please look at the notice of motion in the case that is being tried here today-that is, Gary
Steel Products Corporation against Kitchin and Bay City-·
and tell me whether or not the amount stated in the notice of
motion is the correct amount that was paid in satisfaction of
that judgment.
Mr. Bangel: We object to that, if Your Honor please.
:The Court: It speaks for itself. He has already testified
:as to the .amount received.
l\fr. Rixey: No, Judge, he has not testified to the amount
received, because there was considerable interest on the judgment itself.
The Court: He may say how it was broken down.

By Mr. Rixey:
Q. How much was paid and how was it broken down Y
A. The amount of the verdict was $11,381.72; and, in addition thereto, there was an amount of $22.50 for costs.
Mr. Jacobs : Did I understand Your Honor to say that he
,could prove the amount paid, but he could not introduce that 1
·The Conrt: He was showing him the notice of motion. But,
this witness ought to have his own record as to the amount
received, and not refresh his recollection with somepage 25 l else's paper.
J\fr. Rixey : This is the motion for judgment in
this case that we are trying today.
A. In addition thereto, there was an amount of interest of
:$229.30, or thereabouts.
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George C. Murphy.
·By Mr. Rixey~
Q. $229.00Y
A. $229.30, by my m~st recent figures.
Q. How much money did you actually receive in s-atisfactioDJ
of the· judgment f
A. My best notes here reveal an amount of $11,611.02.
Q~ Haven't you figured your interest wrong then Y You
have overfigured the interest, haven't yon?
The Court :. In any event, if you recover in this· case, you
cannot recover any more than you allege in your notice of
motion.
Mr. Rixey: That is correct, sir.
By Mr. Rixey:
Q. You say the principal of the judgment was $11,381.72Y'
A. That is right, sir.
Q. And the court costs of the plaintiff amounted to $22.50'!
A. That is right.
Q. And the difference between the sum of those twoA. -it would be the amount of the interest.
page 26 ~ Q. It would be the amount of the interest Y
A. That is correct.
Q. How much did you actually receive?
A. I don't have all of those figures broken down, Mr. Rixey.
Q. You have already told me the amount that you actuaUy
received °l
A. Yes, I have.
Mr. Bangel: To all of which I object and except. He has
already said it, and it should not be repeated.

A. $11,611.02.
Mr. Rixey: I believe that is all.
Mr. Bangel: No questions.
Mr. McCoy : No questions.
GEORGE C. MURPHY,
called as a witness on .behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Rixey:
Q. ·wm you state your name, please!
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:A. George C. Murphy.
Q. Mr. Murphy, what is your occupation nowf
A. I am Plant Manager for the ~ichmond Engineering Company at Richmond, Virginia.
Q. You are living in Richmond nowt
page 27 ~ A. Yes, sir.
Q. For whom were you working in 1949 Y
A. Gary Steel Products Corporation, Norfolk.
Q. Do you remember that during the latter part of 1949
Monsanto Chemical was asking for bids for some work on
their plant Y
A. Yes, sir.
Q. What was the work to be done¥
A. The taking down of the old smokestack and erecting a
new one in its place.
Q. vVas Gary qualified to do the erecting part of that work?
A. No. They did not have the equipment to put the smokestack up in place-the new one.
Q. Did they have the equipment to fabricate the smokestack!
A. Yes, sir.

Mr. Jacobs: Colonel,, is that (pointing) the deposition that
was taken in your office of this man f ·
Mr. Rixey: Yes.
Mr. Jacobs: Let me see it, please.
(Handed to Mr. Jacobs.)
By Mr. Rixey:
Q. Tell the jury, please, what you did in reference to putting Gary Steel Products Corporation
in line to bid on that world
A. As I recall it originally, we were requested by Monsanto
Chemical Company, by :Mr. Price I think it was who was there
at the plant, the engineer, to take down the old smokestack
that was in a dangerous condition and to erect a new one in its
place.
Mr. Nelson, who was the vice-president of Gary Steel, and
myself went out to the Monsanto Plant to look at it. We
talked with Mr. Price and decided that we did not want to
handle the job because-

page 28

~

Mr. Bangel: If Your Honor please, any conversation be-
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tween them would be inadmissible so far as these defendants
are concerned.
The Court: How is it material as to whether they decided
that they did not want to handle the job¥
Mr. Bangel: It is prolonging the case.
The Court: They finally undertook the job.
By the Court:
' P 1 I
Q. You can skip what you thoug·bt, as to the beginning. Say
what you did about taking the job f
A. All right. vVell, later-a week or so after that timeMr. Price called up again and asked us if we would not make
some effort to take care of putting up a new smokestack. A
.
short time before that I had seen an advertisement
page 29 } in the Norfolk paper of a contracting company that
was advertising the erection of steelwork with the
use of cranes.
Mr. Bangel: vVe call for that paper writing if they have it.
The Court: That ne,vspaper advertisemenU
Mr. Bangel: Yes.
The Court: That is also immaterial. The fact is, he did
get in touch with them.
Mr. Bangel: I have no objection to that if he got in touch
with Kitchin.
By the Court:
Q. As a result of something that you read in the paper, you
. got in touch with Mr. Kitchin¥
A. Yes, sir.
Q. Go on from there.
By Mr. Rixey:
Q. Can you tell us, to the best of your recollection, Mr.
Murphy, when it was that you got in touch with Mr. Kitchin?
A. It was in 1949. I don't remember now.
Q. Go ahead.
A. Mr. Nelson and I went down to the contracting company
on Indian River Road, which was either the Norfolk or the
Virginia Contracting· Company-I have forgotten
page 30 } the name-and talked with two men down there
about erecting· a smokestack.
Q. Can you tell us who those two men were!
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A. One was a Mr. Kitchin and the other one I don't remember, to tell you the truth.
Q. Continue.
A. At the time we talked to them we took a drawing downa drawing similar to what contractors use in building a house
that is drawn to true scale. That drawing· showed the side
-elevation of Monsanto's boilerhouse, and the new stack up in
place with the proper dimensions on it, to determine whether
a crane or any other piece of equipment would be long enough
.and heavy enough and could hold a load at a sufficient distance
to raise the stack and put it up in place safely.
The conversation was to the effect that :Mr. Kitchin said he
thought he could handle it with the crane that he had at the
time, provided he purchased two new sections or three new
sections of boom to make it longer.
Q. Did he mention the manufacturer of the crane that he
had?
A. The crane that he had was a crawler-type crane. I think
it was a Northwest, although I am not sure of that.
Q. Do you recall whether he said anything about erecting it
all in one piece f
pa.ge .31} A. Yes. We discussed that. We told him at the
time that we were making the stack in two or three
·sections-I forget which-for purposes of transportation to
the job. The stack overall, as I remember it., was something
·over 100 feet long, and it was too long to take down the highway and deliver.
Q. You say that you had with you, and displayed to Mr.
Kitchin., a drawing?
A. Yes, sir.
Q. I ask you if this is the drawing which you had 7
A. Yes, that is the drawing.
Mr. Rixey: I offer that in evidence.
The Court: Plaintiff's Exhibit 5.
By Mr. Rixey:
.
·Q. In order that the jury will not be confused about it,
which side of the paper carries the drawingf
A. It is on the back side here. It is made with a pencil on
the back side of an old print that was not of any use.
Q. Wlrnt is on the other side has nothing to do with this
matter. Is that correct?
.A. That is correct, yes, sir.
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Geo'Tge C. Murphy.
Q. Look at that drawing and please tell us what the overall
height of the new stack to be made is Y
A. The height from the ground or the stack,.
page 32 ~ itself?
.
·
A. The stack, itself, was 109 feet,- plus 3 feet,.
plus approximately 11 feet.

Mr. Bangel: Mr., Rixey is standing right in front of me..
We can't hear a word of what is being said.
Mr. Rixey: I will try to get out of your way then.
A. -approximately 11 feet long.
By Mr. Rixey~
Q. It gives you the length of it, does iU Does it give the
diameterf
A.. It is six feet in diameter ; that is correct.
Q. Does it give the height of the building on the top of which
it is to be erected 7
A. Yes, sir.
Q. Does it give the distance from the center of gravity
where the pipe is to sit over to the end of the building t
A. Yes, sir, it does.
·
Q. Does it give the weight t
A. I believe it is written on there somewhere, yes.
Q. What is the weightt
A. Approximately 23,000 pounds.
By Mr. McCoy:
Q. ·what is that y
A. Approximately 23,000 pounds.
page 33

~

By Mr. Rixey:
Q. Does it give all of the data necessary for a
craneman to figure f

Mr. Bangel: I object to that, if Your Honor please. I don 'l
know whether he is a craneman or not.
The Court: He would have to first testify as to his
knowledge of cranes before he could properly answer that
question. Objection sustained.
By Mr. Rixey:
Q. State whether or not you made known to )fr. Kitchen the
job on which the work was to be done Y

I

•
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A. Yes, sir.
Q. State whether or not you g·ave him all of the data that
he asked for?
A. As far as I know.
Q. You say that lVIr. Kitchin told you he had a crane which
you understood was a Northwest Crawler Crane?
A. Yes, sir. ·
Q. And that would do the job¥
A. Yes.
Q. Did he say anything· about the fact that it was necessary
to get some lengths of boom 1
A. Yes, sir.
Q. What did he say about that 1
A. He said he could get some additional length
page 34 ~ of boom within a reasonable time; in time enough
to put up the smokestack.
Q. What did lVIr. Kitchin say about whether it would be
erected in one piece, or two pieces, or three pieces 7
A. I don't remember the conversation about that. I know.
that we discussed the fact that the stack would be in two or
three sections; that it could be bolted together on the job and
erected in one piece or two pieces, or--it depended upon the
equipment. If the stack was to be entirely bolted together, it
would take a shorter boom than if it was put up in several
pieces.
Q. You don't recall whether or uot he agreed to erect it in
one piece!
Mr. Bangel: Objection.
The Court: Objection sustained.. He is your witness.
By lVIr. Rixey:
Q. Do you recall any conversation that you had with him in
reference to how it would be erected, whether in one piece or
moreY ·
Mr. McCoy: I object.
The Court: Objection sustained. You may ask him what
the conversation was.
Mr. Bangel: He has already answered by saying "No.''
page 35

~

By Mr. Rixey:
Q. What was the conversation in that regard?
A. The conversation was that we were to make the staP.lc up
in two or three sections.
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Q. That you would do so 1
.
A. That we would do that. It was his option as to how he
wanted to put it up, because it would depend considerably on
what kind of equipment he was g·oing to put it up with.
Q. Mr. Murphy, did you have any further contact with the
matter after thaU
A. No. I wasn't even in Norfolk when the.stack fell down.
Mr. Ri..~ey: A.nswer these g·entlemen.
CROSS EXAMINATION.

By '1\fr. McCoy:
Q. Mr. Murphy, you say that you left Norfolk before the
erection took place?
A. Yes, sir.
Q. Did you leave Norfolk befqre the sections of the stack
were brought out to the :Monsanto Plant¥
A. I don't remember.
Q. Did you leave Norfolk before the sections of stack were
fabricated at Gary's planU
)age 36 ~ A. I could not tell you.
Q. You don't know t
A. I don't remember. ,ve were making stacks there all the
time. I don't remember.
Q. You don't know what the actual weight of the sections
of stack was after the stack was fabricated, do you Y
A. No. The shop drawing· showed the thickness of the metal
which the weight was to be fig·ured on. As to the weight of the
metal, I don't know.
By Mr. Bangel:
Q. Mr. Murphy, at that time l\f r. Kitchin told you and Mr.
Nelson that the cost of his crane and an operator would be
$20.00 an hour. That is correct, isn't iU
A. I don't remember what the fee was that was set. As I
remember it, it was a certain su1!1 of money to go to the job
and return, and the use of the equipment was so much an hour.
Q. He was to charge a certain amount for taking the crane
from his place to the joM
A. Yes.
Q. And then so much per hourA. That included the cost of the operator, also.
Q. Including an operator?
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page 37 }

A. Yes, sir.

Q. Don't you recall that Mr. Kitchin told you
that the cost to him would be $20.00 an hour per crane 7
A. I don't remember how much; I don't know. I lmow there
was a cost discussed, but how much I don't know.
Q. And wasn't it also discussed that the guy lines and other
things were to be handled by the Gary Steel Products Corporation 'a menf You remember that, don't you!
A. I don't know that that was talked about. I don't remember that it was.
Q. The only thing you know is that Mr. Kitchin did tell
you that, "I will rent you the crane and operator at $20.00 an
hour, plus the cost in going and coming''¥
The Court: He said he did not know about that.
A. I did not know about the $20.00.

By Mr. Bangel:
.
Q. You don't know about the charge per hour, but you know
that there was a charge per hour?
A. Oh, yes, sure.
:Q.. And that was to begin from the time it got on the job,
plus -a ch-arge for g·oing and coming1
A. Yes.
Q. And all Mr. Kitchin was to furnish to Gary Steel, which
was in charge of fabricating and erecting, was a crane and
operator, and to do as they wanted him to do?
page 38 } A.. Yes, sir.
Q. And a man was on the job to instruct him
what to do and how to do it 1
. A. No, sir.
Q. "'\VhaU
A. No, sirQ. vYha t is a crane1\fr. Rixey : Let him finish.
By Mr. Bangel:
Q. Wbo handled the guy lines?
A. I don't know. I wasn't tl1ere.
Q.
eren 't you there with Mr. Nelson?
A. I was there with Mr. Nelson when the arrangement was
made to give them a subcontract to erect the smokestack, yes.
Q. In erecting a smokestack that long, isn't it necessary to
have men hold guy lines?
.

"r
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A. They don't hold guy lines. You don't handle g11y lines;
to the smokestack,. to fasten the stack up in place, until after
the stack is up there. Generally on a job of that kind they
have tag-lines-they call them tag-lin.es-to. guide the course:
of the stack as it goes up.

/
V

By the Court :
Q. What was your understanding as to what Kitchin was,
to do for that, so much an hour, if anything,. otherpage 39 ~ than the crane and operator 7' Did yeu have any
understanding that he would do anything other
than that!
A. He w.as to furnish the crane and the opeTator and n1!l__
the smokestack up m place.
·
Q. To put it up~
A. Yes ..
By Mr. Bangel~
Q. Are you familiar with putting up smokestacks f
A. Yes. l have been at it a good while.
Q. It requires more than a crane operator and a crane to
put it up, doesn't it¥"
A. That is right.
.
Q. It requires men to operate the lines that you spoke off
A. That is right.
·Q. Did Mr. Nelson say something ns to who was going to do
thaU
A. I don't remember Mr. Nelson or myself or Mr. Kitchin
talking about it. As a matter of fact, it more or less follows.
the standard practice in that line of business.
Q. And that line is to hire a crane and operator at so much
per hourY
:
A. That is right; andQ. Who is Mr.page 40

~

Mr. Rixey: He started to say something and you
cut him off.

By the Court :
Q. Do you want to add anything to your answer?
A. I don't know whether I should or not. I can tell what is
general practice in this case. It is general practice in the
contracting business::Mr. Bangel: I am not asking what general practice is.
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Mr. Rixey: I think he ought to be permitted to say.
The Court: I think he is entitled to explain his answer.
By the Court:
Q. You may explain any answer that you wish.
Mr. Bangel: vVe save the point.
A. It is customary practice in renting equipment of that
kind and on that type of job that. the men who are erecting
the stack-that is, Gary Steel workers-in other words, meaning the company that I was working for, it would furnish the
men to actually do the rigging on the job, meaning to attach
lines and handle lines, and so forth. However, from the
moment the hook is put on the stack to raise it, all the directions are- supposed to come from the crane operator, because
from then until the stack js set in place, he is the boss.
page 41

~

By Mr. Bangel:
Q. I understand then that the only thing the man
does on the crane is to hook on and take it up, and all the other
stuff is Gary Steel's?
Mr. Rixey: That is _not what he said.
The Court: There is no need of arguing about what he said.
The jury heard what he said.

By Mr. Bangel:
Q. Isn't that correct 1
A. ·would you state it again, please?
By Mr. Bangel:
Q. All that he was required to do was to furnish the crane
and operator, and all the rigging and everything else was to
be done by Gary Steel Products Corporation's men 7
A. Yes, all of the rigging; that. iR correct.
Q. And who was the superintendent of Gary Steel Products
.
Corporation on this job f
A. I don't know, I wasn't there.
Q. Do you know Mr. George Williamson 7
A. Yes, sir.
Q. What is his position with Gary Steel Products Corporation!
A. He was the field erection superintendent for them.
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Q. And that position carries with it the duty of supervising
erection of the smokestack t
page 42 ~ A. And tanks and all other things; that is right.
Mr. Bangel: That is all, sir.
RE-DIRECT EXA:MINATION.
By Mr. Rixey:
Q. Mr. Murphy, as I understand your testimony, from the
time the crane was hooked on to the stack, the whole operation was under the supervision of the crane operator. Is that
your statemenU
A. He is the only one that can give orders while he has a
load on the crane.

Mr. Rixey: All right. Thank yqu.
GEOR.G,E WILLIAMSON,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :

Examined by Mr. Rixey:
Q. State your name, please, sir.
A. Georg·e .Williamson.
Q. What is your occupation, Mr. "'Williamson Y
A. At present I am employed by DuPont Company as assistant superintendent of structual steel.
Q. Where are you located 1
A. At the H-Bomb Plant in Aiken, South Caropage 43 ~ lina.
Q. In 1949 and 50 for whom were you working¥
A. Gary Steel Products Company, sir.
Q. What was your title theref What was your general
occupation T
A. Erection Superintendent.
Q. vVere you familiar with the contract that Gary had with
Monsanto for the fabrication and erection of the smokestack
on their plant?
A. I was.
Q. You were familiar with that1
A. Yes, sir.
Q. State whether or not you went with Mr. Nelson or with
anyone else to Mr. Kitchin 's place and discussed the -job of
erecting the smokestack?
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A.
Q.
A.
job.
Q.
.A.
Q.
A.
Q.
A.

I did. I went with Mr. Nelson, sir..
Do you recall when that was¥
It was about two months prior to our erection of the
I would say in April of that year, sir.
I believe the actual erection took place in June?
Yes, sir.
So this was about, you think, in .April?
In April~ yes, sir.
What was the purpose of your going there t
·To discuss with him the crane that we were planning on
using on this job.
page 44 } Q. I want you to tell the jury in your own words
what took place at that conference. Now, wait a
minute before you do that. You and Mr. Nelson were repre.senting the Gary Steel Products Corporation?
A. Yes, sir.
Q. .And with whom did you talk as the representative of the
Norfolk Contracting Company f
A. Mr. Kitchin, sir.
Q. Was anyone else with Mr. Kitcldn!
A. Not at that time, no, sir.
'-Q. Tell the jury now what the conversation wasf
A.. ·wen., I never had seen the crane that we anticipated
using on this job. Mr. Nelson had a sketch that he wanted to
discuss with Mr. Kitchin, too. I went out there with Mr. Nelson on this particular occasion to take a look at the crane and
to discuss the generalities of the procedure expected to lJe i.1sed
in the erection of this smokestack. I questioned at first
whether this Northwest Crawler Crane would handle the job
or not. Mr. Kitchin said that it would; that it was his cr~ne
-and he had already gotten informvtion from the manufacturer
that it was thoroughly capable of handling the job. I thought
that they knew as much about this equipment, or more about
it, than I did, so I did not go any furtlJer in questioning him.
We did bring up one question there about what would happen
in case it did not handle it, and he saidpage 45 ~ Q. Who said?
.
A. lVIr. Kitchin said that as far as the crane was
concerned, he hact no dtrnbt "1tbout it at all; tliat 1t was
ihoroug·lily capable of handhng the jdo; Ulafne would be_llt
sponsible for any failure of the crane. The only question that
arose at that parficular time Prom our standpoint, as I saw it,
was-and he brought it to our attention-was the stack collapsing under its own weight. He said, "If the stack is struc-
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tually strong enough to carry itself under its own. weight, I wiII
~ re~~+°nsihl e for the cr:;me.. ' '
Q. ho said that f
A. Mr. Kitchin. He said. that as far as he was concerned,/
t~t_'ij: the buckling onlie ~_tack under its own w.e1ght did not
occ11r, bis word~ were, "It ism~ baby_from then on .. "
Q. Did you discuss the we1gt of the stack~
A. Yes, sir.
·
.
Q. w·hat other matters did you discuss in reference to the~
job!
A. We had a sketch of the building showing how far thecrane had. to be from the stack; showing how far the bo,om
would have to be boomed out; how big·h it would have to be
to hook on to it so that it would hang. in a perpendicular position .. He determined that it would take 110 feet of
page 46 ~ boom on the Northwest Crawler Crane to set it in
one piece-setting it from the side of the building,.
the closest we could get to it.
Q. Is that (pointing) the drawing you. used!
A. Yes, sir.
Q. You say that he said that be could set it in one piece with
the Northwest Crawler!
A. Yes, sir.
Q. With how much boom 1.
A. 110 feet of boom, sir.
Q. Did he have all of that boom, or was it necessary for him
to get some Y
·
A. I am of the opinion, I believe, that he bad already secured it, or was in the process of getting· it at the time. He
assured us that it would be here at the time of the job, anyhow ..
Q. You had tllat conversation at Mr. Kitchin's place, as I
understand it, in the presence of Mr. Nelson. Is that correcU
A., Yes, sir.
Q. In the latter part of April,. you sayf
A. Yes, sir.
Q. Tell the jury, please, what your knowledge of the matter
is from then on Y
A. Well, we knew that Monsanto Chemical Company was
going to be closed down for two weeks starting, I
page 47 ~ think, on June 12th, and we had to take the old stack
down and erect a new one during that two week
period while the fire was out in the boilers.
I went out there on Monday morning, June 12th, to take
down the old stack and erect a new one. Of course, it could
not be done in one day, but I mean, to proceed with the job.

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al. 73
George 1Villia1nson.
Whenever I got.there Monday morning, instead of having the
Northwest Crawler Crane like I was expecting up until Monday morning, we had a 25 ton Bay City Mobile Crane out there.
vV e proceeded to use that to take the old stack down. As I
said before, our original agreement was to set the stack, even
though it was fabricated in three sections, but to bolt it together on the job site and erect it in one piece.
Q. Whose agreement was that?
A. That was an agreement that we had with Mr. Kitchin,
to use his Northwest Crawler Crane with. After we took the
old .stack do,vn we started making preparations to bolt the
three sections together to make a unit and set it in one piece
with this 25 ton Mobile Crane. l\I r. Harbuck was operating the
. crane, wl10, as I understand, was a factory representative from
Bay City. He said, "I can't set the stack in one piece, not with
this crane, but we can break it into two sections and set it."
The first section is 54 feet high and the two top sections together would constitute, I think, 55 feet.
page 48 ~ I brought up the question right then with Mr.
Kitchin about the deviation from our plan of setting it up in one piece. Vv e had the crane rented on an hourly
basis. An additional cost would be involved in going through
two operations rather than one. He said, "Don't worry about
that. I will make that rig·ht with Mr. Nelson. We won't worry
about the price of the crane at all. This is a brand new crane
and I want to put it on this job and really send it throug·h the
ropes," so to speak. I would not say that they were his exact
words, but that was the impre~sion he gave me.
We proceeded then to take the old stack clown and set the
first section of the new one up. ·whenever we started to set
the second section, we would hnve to have a longer boomQ. vVait a minute. You E:et the first section up. Do you
remember the date of t11aU
A. It was the tl1i rd day of the job. vVe started on the 12th,
so it would be the 15th.
Q. vVhy didn't you continue on with the second section after
completing the first section 1
A. Because the wind was too high.
Q. And. you had to wait then for a day without wind f
A. A calm day, yes, sir. In other words, the
page 49 ~ wind would play a venr important factor in t]1at,
due to the fact that when you get up about 60 or
70 feet in the air, it will have a tendency to make your load
swing around, to your disadvantage, so to speak.
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Q. Tell us what occurred on the 22nd. Tha_t is the day that
the accident occurred.
A. That is the day that the stack fell-I mean, the boom
buckled under a rig. "\Ye got out there on the morning of tl1e
22nd. It was a perfectly calm day. \Ye had already scaffolded
around the top of the first section that was standing up there.
To test the wind velocity up at a height like that, I had a man
up on the scaffold to strike a match and hold it up in the air.
It was perfectly calm. It did not blow the flame out.
'\Ve hooked on and started up in the air ·with it. Mr. Harbuck
told me that he wanted to keep it in a certain relationship with
his boom-in other words, parallel with his boom as he went
up with it. He did not want to turn with it to one side or the
other. We took four three-quarter inch manila lines and tied .
them at the bottom to keep it from swinging or moving, or any
way other than the way he wanted it to go up. We got it up
within, I guess, a foot of where we were going· to handle it on
the other flange when the boom buckled and' gave way and
came down.
Q. You spoke about a man on top of the scaffold
pag·e 50 r striking a match to see about the wind. Where was
that man?
A. He was on top of the first section of the stack that we had
already erected.
Q. And what was he doing up there primarily?
A. He was up there to perform our part of the work as far
as putting the bolts in when the thing was raised in position.
Q. In other words, when the second section was set down on
the first one, he was there to put the bolts in-to bolt it in?
A. That is right. •
Q. You spoke about in the agreement that you had with Mr.
Kitchin that he was to use this Northwest Crawler Crane, and
you said that he was to use a boom of 110 feet?
A. Yes, sir.
Q. And what was the length of the boom that he actually
used on this Bay City Crane?
A. The one that buckled was 130 feet long, sir.
Q. 130 feetT
A. Yes, sir.
Q. Who was in charge of that operation of lifting that stack
from the time it was booked onto the crane Y
A. After it was hooked on M:r. Harbuck was directing all
of the activities.

.J. F. Kitchin, &c. v. GaTy Steel Products Corp., et al. 75
George Williamson.
Q. And what part were you playing during the
time it was being lifted?
A. I was relaying messages from Mr. Harbuck
to the four men around on the guys as to which one he wanted
slackened off and which one he wanted tightened up.
Q. Did you exercise .your own judgment as to slackening
.and tightening, or did you take your orders from Mr. Harbuck
in that regard Y
A. I took orders from Mr. Harbuck, because he told me
that he had a definite way that he wanted it to go up in relation to his boom.
Q. How high up in the air did he have tllis second unit at
th.e time the boom buckled Y
A. It was between 90 and 100 feet, sir.
Q. How far was it from being set up on the lower unit7
A. I would judge from 12 to 18 inches, sir.
Q. Tell us what occurred immediately before the buckling?
A. Immediately before the buckling, he had started up with
this load, and apparently it was getting just a little out of
kilter from the way he wanted it. He told me to go around
to the man-we had the men designated according- to numbe!s,
.alld I think this was the No. 3 guy. I woll 't state that as a
·fact-but he told me to go around t.o the men on
:page 52 } that particular guy and have him slacken off a
little bit.
Q. Did you do .thaU
A. Yes, sir.
Q. Did he rlesign.ate to you.how much, or whaU
A. No, sir. He was going to tell me whenever it h.ad lined
itself up with the boom.
Q. And then what happened?
A. And then the boom collapsed.
Q. And that was on June 22nd; is that righU
A. Yes, sir.
(Q. About what time of day did the collapse take place Y
A. It was early in the morning, sir. I don't remember
just the exact time of day.
.
Q. There is some evidence here that there was a second
-0rane out there.
A. Yes, sir.
Q. What was the second crane doing?
A. The boom was not long enough to hook up high enough
on the stack for it to hang perfectly perpendicular. It was
hanging at, I would say roughly, a 10 degree angle . .A .second·

:page 51

~
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.

..,

l'ig was hooked onto the bottom to pull it in a perpendicular
position so that it could be sent down on it face flat.
page 53 ~ Q. And whose crane was that?
A. That was :M:r. Kitchin's, too-I mean, the·
Norfolk Contracting Company's.
Q. And who operated that crane t
A. Mr. Price.
"Q. Who is he t
A. He was an operator for Norfolk Contracting at that
time.
·
Q. "That was the first knowledge that you had that the boom
was bucldingY
A. ·whenever I heard-I took it to be Mr. Harbuck that
hollered, ''Lookout." .
Q. Describe that buckling the best you can.
A. It is a pretty hard thing to do. But, the boom of a crane
is made up of four corner angles that are crossbraced all the
way around. You people have probably seen them. This one
was in this position right here. Whenever it gave way, it
hairpinned around the existing section of the stack that was.
up there. ·
Q. Is there any doubt of the fact that it was the boom that
buckled or collapsed Y
A. There is no doubt at all in my mind, sir.
Q. And that dropped the load into the boilerhouse!
A. Into the boilerroom; that is right, sir.
Mr. Bangel: If he did not see it, if Your Honor
please, sir, he cannot testify to it. I object to it,
that w·ould he hea1·say.
The Court : You heard his testimony?
Mr. Bangel: He- said that the first time he knew anything
at all about it was when he thought Mr. Harbuck said, "Look
out.''
A. I said that when I heard somebody say, "Look out," I
took it to be Mr. Harbuck.
The Court: And then he looked to see what was going on.
That is his story. He certainly was there. He heard the
operator say," Look out." Ordinarily you would look around
to see what he was talking about.
By Mr. Rixey:
Q. Mr. Williamson, were you out there on the scene when
.Mr. Nelson and Mr. Gary arrived?

page 54

~

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al. i7
George 1Villimnson.
A. Yes, sir.
Q~ Did you participate in or hear any of the conversation
between Mr. Gary and Mr. Nelson, on the one hand, and Mr.
Kitchin and a man named Williams, on the other hand¥ Did
you hear that conversation 7
A. I heard them talking·, sir-sketches of it. I would not
want to go on record as repeating· that, because I don't remember that part ,of it distinctly. I did not have occasion to.
I wasn't connecting that end of the job at all, sir.
page 55 ~ Q. You spoke of the difference between a 11.0 foot
boom and a 130 foot boom. Was the first section
set with the 110 foot boom i
A. The :first section was set with the 110 foot boom.
Q. And then when Mr. Harbuck went to set the second section, he lengthened out the boom to 130 feet. Is that what
vou mean?
· A. Yes, sir, that is right.
Q. Mr. ·wmiamson, as I understand it, you were the superintendent or foreman, or whatever you might call yourselfthe bossman-fr-0m Gary there on the jobT
A. Yes, sir.
·
Q. Did the Norfolk Contracting Company have a bossman
there, toot
A. Yes, sir, they did.
· Q. ·w1iat was his name T
A. Mr. Bonner, I think his name ,, as.
Q. And Mr. Bonner, was, of course, in addition to Mr.
Harbuck, the crane operator i
A. That is right, sir; yes, sir.
7

Mr. Rixey: Answer these gentlemen-'s questions.
page 56

~

CROSS EXAMINATION.

By Mr. l3angel:
Q. Mr. ·wmiamson, you were the ·erection superintendent
for Garv Steel Products?
A.. I was working with Gary Steel at the time, yes, sir.
Q. That was your official title?
A. Yes, sir.
Q. It was your duty to supervise the erection of tanks and
other things that they fabricated? Tl1at was your job-field
rep1·esentative ·,
A. I was to erect whatever I was told to, yes, sir.
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I

Q. You and Mr. Nelson ·went to see Mr. Kitchin about renting a crane t
A. That is right, sir.
.
Q. And you talked about renting a Northwest Crawler
Crane?
A. Yes, sir.
Q. With one operatorY
A. Those arrangements had already been made as far as
the crane was concerned. I just merely went out to take a
look at the crane.
' Q. You went there and looked at the crane which was a
Northwest Crawler Crane 1 You went to see whether, in your
opinion, that crane would answer the purpose for which it was
being rented t
page 57 ~ A. Yes, sir.
Q. And you looked at it and concluded that there
was some question about it T
A. I thought there was some question, even with that one.,
yes, sir.
Q. Do you know what rent the Gary Steel was to pay Mr.
Kitchin for the use of this one crane and operator T
A. $20.00 an hour, as I understand it.
Q. ·who furnished the men to hold the guy lines Y
A. We had not anticipated using· guy lines from the very
:first. If you set the stack in one piece, you would not need
them.
Q. You can set the stack in one piece without a guy lineY
A. Without guy lines, yes, sir. A 110 foot boom would have
hooked past the center line so that it wo,uld have hung· perfectly perpendicular, and there would not have been any question there about having to put guy lines on it. You would have
only needed one tag-line.
Q. Did you have men there that day Y
A. I beg your pardon f
Q. Did you have men there the day on which this was to be
erected, the 21st?
· A. Yes, sir.
Q. Did you. make any tests? · Were any tests
page 58 ~ made?
A. Not that I remember, no, sir.
Q. You never made any tests at all with this crane to see
whether or not it would raise this stack!
A. Not to my knowledge. I don't remember it, sir.
Q. Do I understand from that that it did not take place, or
you don't know whether it took place or not?
0
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A. You mean with the crane that we actually used f

Q. The crane that was used., yes., sir-the Bay City Crane.
A. I am of the opinion that it was not, sir. I would say it
was not made.
Q. The Bay City Crane was substituted for the Northwest!
A. Yes, sir.
Q. You knew that, did you not?
A. I knew it the morning we started the job.
Q. Was that with your consent?
A. I had nothing to do with the matter, sir. I had been in
•on the preliminary discussion when it was decided that they
were going to furnish a crane to do the job, and I did not care
what they sent us as long as it would do the job.
Q. · Weren't you in charge of the construction of it Y
A. I was in charge of the part that Gary Steel Company was
obligated to do.
page 59} Q. In putting that thing up, wasn't the contract
to erect that smokestack Y
A. To secure and place after it was raised with this crane.
Q. I ask you: Wasn't it the duty, under the contract of your
:employer, to erect that smokestack?
A. Our contract was to put it in place, yes, sir.
Q. And you were out there as :field superintendent to se-e
that that was done properly; isn't that trueY
A. Up to a certain point., yes, sir.
Q. A man who operates a crane stays in that crane, doesn't
he?
.A. Yes, sir.
Q. And someone has to !f-asten the smokestack to the crane
that is going to lift it?
A. That is our obligation: To rig it so it would lift it.
Q. How many men did you have out there ready to dis:charge your obligation of rigging it up?
A. Five men besides myself.
rQ. Who are those men?
A. There was a fellow by the name of Bundick, John Ram-sey, B. T. Honea, Fred Orange, Fred Westmoreland, and my:self.
Q. Who was paying them?
page 60·} A. Gary Steel Company, sir.
Q. Then Mr. Kitchin or the Norfolk Contracting
Company was only to furnish the crane and an operator!
A. Norfolk Contracting Company had about six men on the
job, sir.
·Q. Who .were they T
, . L
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A. Mr. PriceQ.. Let's stop with Mr. Price just a momentt
]\fr. Rixey: Let him finish.
Mr. Bangel ~· I am going tO' let him name everyone of tbemr

By Mr. Bangel:
9. You said that Mr. Price was on the job. What did Mr..
Prwe dot
The Court: You asked the witness· to name them. He may
name them. Then you can ask him about -~fr. Price·.
Mr. Bangel: All rignt, sir.

.A. There was Mr. Prite, and Mr. Bonner., Mr. RarbucI{, and
a fell ow named Leslie something·. I don't remember bis last
name-. Therre- was anothey gentleman that is standing out in
the· lobby; a big, fat fellow tha~ was on the job. I don't know
his name either. That is five that I can remember to describe
or either name.. I would not swear whether they had another·
one or not.
pagB 61 } By

Mr. Bang_e1:

Q. Now, Mr. Harbuck wns one man that you say
was operating one of the cranes?
.A. Yes, sit
Q. That ,yas a Bay City Crane?
A. Yes, sir~
Q. He was on the inside of this crane to lift it when you aII
had fastened it to the crane 1

.A. Yes, sir.
Q. It WM being lifted in two parts?
A.. One section had already been liffad. This was the second section.
Q. That was done with your consent, wasn't it f
A. What do you me-an by my con'senU
Q. Lifting· it in two parts,.
A. The question was raised when it was first decided to lift
it in two parts by myself, and I had nothing· to do with making
a cT~cision on ~t,at all. Iwas.,iust told ..to go alongwith it. .
Q-. Could M:_r. Hatbuck, who was m the crane, determme
how high it sho·uld be raised or wbo should nhange the gny
wir~sf
A. He would be at the most advantageous place on :the job
to do it.
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Q. Where would he be J
A. He would be looking right straight up at the
load at all times.
Q. He was in one of the cranes. ·what was Mr. Price doing·?
A. Mr. Price was in the crane that was to be used after we
got it as high as Mr. Harbuck was going to lift it, to pull it in
a perpendicular position. His crane had no strain, whatsoever, on it.
Q. When did you decide to rent the second cranef
A. I wasn't in on any discussion a bout using the second
crane at all., sir. That was worked out at a higher level than
where I was.
Q. So the second crane was hired by Gary Steel subsequent
to the hiring of the Northwest?
A.. To my knowledge, Gary Steel knew nothing about the
. second crane being on the job.
Q. Your company didn't know anything- about that 7
A. They had made no arrangements, to my knowledge, to
have it on the job.
Q. Were you in charge of that work?
A. I wasn't in charge of the actual raising of the stack, no,
sir. My job, as I say, was to do the part that Gary Steel Company was obligated to do.
Q. You mean that you did not order the second crane?
A. No, sir, I did not order the second crane.
page 63 ~ Q. Do you know who ordered the second crane?
A. No.
Q. Wasn't Mr. Price in that second crane!
A. Yes, sir.
Q. I understood you to say that you objected to the stack
being raised in two parts because the cost would be greater to
the company,, you all having rented these two cranes at $20.00
an hour?
A. That is right, sir.
Q. You knew that you bad two cranes there then, didn't
you!
A.. I beg your pardon?
Q. Weren't there two cranes there then!
A. There are two cranes on any job whenever you put that
much boom in the crane to help with the other boom in the air.
Q. So it was $20.00 per hour per crane?
A. N~ sir.
Q. $2u.d0 per hour for both cranes 1
page 62

~
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A. For one crane. One crane is all we had contracted for
or bargained for.
Q. Did you do the bargaining for the cranes!
A. I was in on the discussion that I just quoted a few minutes ago.
Q. At that time did they discuss two cranes!
page 64 ~ A. No, sir.
Q. They discussed one crane f
A. Yes, sir.
_
Q. And that was $20.00 an hour?
A. Yes, sir.
Q. It did not make any difference to the owner of that crane
whether it took one hour or five weeks to do it if he was getting $20.00 an hour, did it 7
A. I did not understand your question.
Q. If he was getting $20.00 per hour per cra:ne, it did not
make any difference whether it took one hour or five weeks?
A. If I owned a crane, I would want it to take five weeks.
Q. You would want it to take five weeks?
A. Yes, sir.
Q. When you had two cranes there, and you knew that they
were being rented at $20.00 an hour, didn't you know that
someone had to ord~r that additional crane at $20.00 an hour?
A. I did not order it, sir.
Q. Did you inquire of the president or vice-president or
your superior?
A. I did not inquire of anybody as to who ordered it. It
was their oblig·ation., sir, to get the stack in the air.
page 65 ~ I did not care if they used 40 cranes.
Q. Do you mean to tell this jury that Mr. Kitchin
was to put this stack in the air at $20.00 per hour, and it did
not make any difference whether it lasted one hour or five
weeks to do iU Is that what you are trying to tell this jury:
That he had a contract for so much per hour, and it did not
make any difference whether he used one crane or 40 cranes f
A. It is not a normal operation of more than about four
hours to actually set a stack of that type.
Q. Did you have a contract with Mr. Kitchin that he was to
erect this smokestack in four hours f
A. No, sir.
Q. Did you-hmte any contract with him that he was to erect
it in one day Y
A. No, sir. .
Q. So actually, as far as he was concerned, at $20.00 an hour
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it did not make any difference to him whether you used that
-0rane one hour or one week Y
A. That is right.
Q. You knew it was to his advantage to use one crane that
would take longer, at $20.00 .an hour, instead of two at $20.00
.an hour? Yon knew that he did not have two cranes there just
to lift it as quickly as he could?
A. I thought he was trying out the new crane and
page 66 ~ had the ·other one along to assist it if necessary.
Q. Which was the larger of the two cranes Y
A. Bay City.

Mr.. Bangel: If Your Honor please, will you instruct this
witness not to discuss this matter with anyone during the noon
recess?
By the Court:
Q. You ivill not discuss this .case until you come back.
.(Thereupon, an adjournment was taken for lunch.)
AFTERNOON SESSION.
Met pursuant to the morning session, with the same parties
present as heretofore noted.
·
GEORGE WILLIAMSON,
being recalled, further testified as follows :
Examined by Mr. Bangel:
Q. Mr. Williamson, you named five people who you say
were on the job, not connected with Gary Steel CompanyY
Mr. Rixey: He said they were employees of Norfolk Contracting Company. That is what he said.
A. I named five men, to the best of my knowledge, that were
there. That bas been three years ago. To the best of my
knowledge, each of those men was on the job:
page 67} By Mr. Bangel:
Q. You named one as Mr. Price who was operating the crane Y
A. Yes, sir.
.
Q. That was Crane No. 2, or the last crane that you all obtained from Norfolk Contracting Companyf
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A.
job.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

That was the second crane that they had brought on the
Another you named was Mr.. Harbuck t
Yes, sir.
He was operating the Bay City Crane!
That is right, sir.
That was a new crane, wasn't iU
Yes, sir.
Did you know who 1\fr. Harbuck was Y
I was told that he was a factory representative, sir.

Mr .. J olmston: If Your Honor please, we object.
By 1\fr. Bangel:
Q. Did you talk with Mr. Harbuck i
A. Yes, sir.
Q. Did he tell you who he wasf
A. He told me that he was a representative.
Q. What was he doing at the time?
A. He was operating the crane when the accident
page 68 ~ occurrecl.
Q. What crane 7
A. The No. 1 crane.
Q. What do you call the "No. 1 crane"Y
A. The one that was actually making the lift-the Bay City.
Q. That is two people. Then you said there was a fat fellow
who was out in the halU Was that man working for Norfolk
Contracting Company 1
A. Who was that now?
Q. You said that a fat man was there., who was out in the
hall. vV as he working for the Norfolk Contracting Company
at the time?
A. I was told by the foreman on the job for Norfolk Contracting that he was one of their crane operators.
Q. Who was the foreman?
A. I recalled his name a minute ago.
By the Court :
Q. Is he here today¥
A. No, sir. I think he is one of the witnesses who is absent.

By Mr. Bangel:
Q. You don't know who he is 1
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By Mr. Rixey:
Q. You called his name before?
page 69 ~ A. Yes, sir.
Q. Was it Bonner 7
A. Yes, sir ..
IJ

By Mr. Bangel:
Q. What was the fat man doing, if anything?·
A. I beg your pardon 1
Q. What was he_ doing out there, if anything?
A. He was just doing· whatever he was told to do; just generally helping on the job.
Q. Will you tell us any one thing that he did out there °I
A. I don't recall any one particular thing that he did, no,
sir.
Q. ·what did Mr. Bonner do, if anything?
A. Mr. Bonner was acting as supervisor of the other men
that were there for Norfolk Contracting.
Q. You named five men. -what did Mr. Bonner do, if anything,?
A. He. directed his men as to how to rig the crane up as. far
as putting hogrods and things of that type on it.
Q. You mean as to how to rig up the crane, itself t
A. How to put in the extra sections· of boom, and things of
that type.
Q. Is that what he did¥
A. Yes, sir.
Q. Did he do anything else 7
page 70 ~ A. I would not say that be did not do anything
else, but I can't think of anything.
Q. Do you know of anything he did do-anything else he did
do?
A. No, sir.
Q. You said there was a man there by the name of Leslie.
Who was he?
A. He was an oiler on one of the cranes.
Q. He was an oiler 1
A. Yes, sir; either an oiler or trnck driver, sir.
Q. You were out there as the field superintendent for Gary?
A. Yes, sir.
Q.. "\Vho was Mr. vV. H. Garrison i
.
A. Mr. Garrison was· employed by Gary at the· time.
Q. He wasn't on the pay roll of the Norfolk Contracting
Company, was hef
A. No, sir. I would not say so.
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Q.- What was he doing?
A. I don't recall his having been on the job, sir.
Q. Wasn't he working under your supervision and direction
out there that day?
A. It is entirely possible that he was.
Q. Can you tell us 9what he was doing for you in
page 71 ~ and about the erection of this smokestack, if anything?
·
A. I told you, sir, that I don't recall his having been on the
job.
Q. How about Ivlr. L. T. Wiggins, was he on that job?
A. Not before the stack fell, no, sir.
Q. He only came out after the stack fell t
A. It is hard for me to remember just exactly where a man
worked and at what time. I had about 25 men under my supervision at that time, sir.
Q. Did you have 25 men under your supervision on June
12th or 13th when you were undertaking to erect this smokestack!
·
A. Not on that job, no, sir.
Q. I am talking about this job. You bad Mr. Garrison there.
I asked you if you did not have Mr. L. T. Wiggins out there?
A. I don't recall "\Vigg'ins having been there.
Q. F:or wh~m does Ivlr. L. T. Wiggins workY
Mr. Rixey: Wait a minute. You told him that he had Garrison, and he told you that he had no recollection of having
Garrison.
Mr. Bangel : I am going
to try .to refresh his recollection.
.
By Mr. Bangel:
Q. For whom did Mr. L. T. Wiggins world
pag·e 72 ~ A. "Wiggins worked for Gary at the time.
Q. Was he at that time on the pay .roll of the
Norfolk Contracting Company t
A. No, sir.
Q. By whom was he being paid?
A. Gary Steel Company.
Q. Was be working out there for you that day!
A. No, sir.
Q. Are you positive of that 1
A. I don't think he was. I don't recall his being there at
all.
Q. Well, you seem to recall the other men who you said
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were wor1d:Qg for Norfolk Contracting Company. You can't
recall who was working under you?
A. I recall five of the men that were out there. To my
knowledge, that is all I had there.
Q. You do;n 't recall Mr. Williams?
A. No, sir.
Q. How about Mr. Honea!
A. Mr. Honea was on that job.
Q. For whom was he working7
A. Gary Steel Company.
Q. What wa·s he doing out there Y
A. He is primarily a welder. We were using him at that
time to help secure the stack when it was placed in
page 73 } position.
Q. He was a· welder 7
A. He is prima-rily a welder, but he is also a rigger, too.
Q. He was rigging the stack, wasn't he f
A. No, sir. He was out there to help us whenever we got it
placed in position.
Q. He wasn't doing anything at the moment then?
A. At the moment, no, sir.
,Q. How long had he been out there!
A. He had been there since the job started, since the l?th..
Q. What was he doing on the 12thY
A. I-Iel ping us take the old stack sections down.
Q. He was helping to remove it?
A. This is rather confusing; sir, because I don't remember
where each and every man was during that time. I know that
those fellows were on Hacy's pay roll at the time.
Q. How about Mr. Stoneberger?
A. Mr. Stoneberger was working for Gary at the time.
Q. So he was also under you V
A. Yes, sir.
:Q.. I know he was working for Gary. Wasn't he working
out there on the job to help erect this smokestack?
page 74 ~ A. He wasn't on that job. As well as I recall,
be was in Augusta, Georgia, at that time.
Q. Are you sure of that?
A. I said, as well as I recall.
Q. Would you mind telling us how you recall the crane
operator, and the oiler, and one other man you referred to as
superintendent of Norfolk Contracting Company, and cannot recall the men working for you and under you?
A. I can tell you that, very easily, sir. That was the only
job I ·ever had that dealt ':ith Norfolk Contracting Company

88

Supreme· Court of Appeals of Virginfa,

George William.son.
at all. The only time I would have met those men was on thaJt
job.
Q. You say that it is your opinion Mr. Stoneberger was not
in the City of Norfolk at that timet·
A. I am of the opinion that he was not, yes, sir~
Q. How about Mr. Cleveland Barnes!
A. He was not there, definitely.
Q. You are sure of that f
.A. Yes, sir.
Q. How about McBride t
A. I don't even recall 1foBrider
Q.. You don't recall him at all t
A. No, sili'.
Q. How about Ramsey t
A. Ramsey was on that j~b..
page 7.5 ~ Q·. You remember him i
A.,. Yesr sir. He' was on top of the' stack whenever the accident occurred.
Q. That is the first one outside of you that you remember
being there at that time1
A. Yes, sir.
Q. How about Bundick!
. A. Bundick was there, sir. He was on top of the stack..
Q. So Ramsey and Bundick were on top of the stack¥
A. Yes, sir~ .
(J. How about Mr. Westmorehmd1:
A. Fred Westmoreland was the1·e, yes,. sir~
Q. ·what was he doing!
A. He was helping us, standing by whenever we g·ot tiie
stack in position.
Q. This stack had three gny lines on it; didn't it r
A. It had four guy lines on it.
Q. Those guy lines nece·ssitated men being there to. loosen
them or tigTuten them f
A. Yes, sir.
Q·. Is that Fight¥
A. Yes, sir.
Q. Who was on Guy Line No. 11
A. Which do you call '' G.uy Line No. 1'' 1
Q. I thoug·ht you referred fo them as Guy Lines
page 76'} Nos. 1, 2~ 3, and 4 in your statement to Mr. Rixeyw
Did you say there· were four guy lines f
A. That is- right.
·Q. Did you call them N0s. 1, 2~ 3, .and 4 ?' I understood you
to say on your direct examination that Mr. Harhuclt told you
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to tell the man on No. 3 to loosen up, or something like that f
A. At the moment, sir, we had designated each guy as a
number.
Q. That is what I understood. Then you knew who was on
No. 1, No. 2, No. 3 and No. 4. I wasn't there, and I don't know.
Who was at Guy Line No. 1 Y
A. I don't recall, sir.
Q. Wasn't that an employee of Gary Steel?
A. I don't recall, sir. I don't recall who was there.
Q. Who was at Guy Line No. 2f
.
A. I don't recall who was at any guy line, sir, according to
the number. It has been three years since this has happened.
I don't remember which guy line was 1, 2, or 3, or 4 at the
moment.
Q. You can't tell us who were at those guy lines?
The Court : He has already said he could not.
By Mr. Bangel:
Q. At any of them?
page 77 ~ A. I know three of the men who were on guy
lines.
Q. Would you mind telling us who they were?
A. I know that Honea was on one.
Q. WhoY
.
A. B. T. Honea; and Westmoreland and that boy Leslie
that I was telling you about a few minutes ago, with Norfolk
Contracting.
Q. Anyone else?
A. There was somebody on the other one, but I don't recall
who it was.
(A book was handed to Mr. Rixey by Mr. Bangel.)
Mr. Rixey: Where did yon get this book f
Mr. Bangel: I am asking the questions, M:r. Rixey. I am
offering it to you for inspection.
Mr. Rixey: It is a piece of property belonging to Gary. I
would like 'to know where you ~ot it.
Mr. Bang-el: You don't like it, do you?
The Court: Do you want to offer it in evidence?
Mr. Bangel: Yes, sir. I am showing it to counsel for inspection.
The Court: After counsel has inspected it you may show it
to the witness and see if he can identify it.
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By Mr. Bangel:
Q. I hand you a book marked '' Social Security,
page 78 ~ Time Book, weekly,'' and ask you whose handwriting is that on the inside of the front cover Y
A. That is mine, sir.
Q. What was this book used for Y
A. It was for keeping my own personal time records.
Q. Your own personal time records 1
A. Yes, sir.
Q. And no one else's?
A. I don't inean my own personal time. I mean the time of
the men who were working under me.
Mr. Bangel: V\T e offer this in evidence and ask that it be
marked as an exhibit.
(Received and marked "Defendant's Exhibit 1. ")
By Mr. Bangel:
Q. Mr. Williamson, I understood you to say before lunch
that the stack ought to be erected in about four hours. How·
long did it take you to remove the old stack, according to your
recollection Y
A. About two days.
Q. Would it take longer to remove an old stack than it
would to install a new one?
A. It definitely would, yce, i:;;ir.
Q. And it took you two days to remove the old stack?
A. Yes, sir.
Q. I understood you to say that the accident ocpage 79 ~ curred on June 13th?
,
A. I think it was tTune 22nd, sir.
Q. June 22nd was it? All right, sir. Are you sure it was
June 22nd that the accident happened?
A. Yes, sir.
Q. Look at this book, for the week ending 6/17/50Mr. Rixey : For the week ending June 17th T
Mr. Bangel: Yes, sir.
A. This apparently is the time for these men for those days.
By Mr. Bangel:
Q. For what days7
A . .Apparently for the 12th and 13th.
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Q. What is that memorandum down there in ink opposite
that?
A. That is not my writing. I don't know a thing about that.
Q. That is not your writingf
·
A. No, sir.
Q. That was not put in there by you?
A. No, sir. That is definitely not my writing.
Mr. Rixey: Where did you get the bookY If Your Honor
please, I think we are entitled to find out how he got that book.
The Court: The witness has not identified the
page 80 r writing as his that you asked him about. The jury
will disregard that until he proves that it is his
handwriting. You cannot prove it by him when he denies it.
By Mr. Bangel:
Q. I ask you whose handwriting this is-"6/17/50"7
A. That is mine.
Q. Whose handwriting is this-"vV. H. Garrison''?
A. Right here (pointing) 1
Q. Yes, sir.
A. That is mine.
·Q. "L. T. Wiggins"?
A. That is mine.
Q. "B. T. Honea"f
A. That is mine.
··Q. "W. B. Stoneberger''f
A. That is mine.
'Q. '' Clevela~1d Barnes'' f
A. That is mine.
·Q. "P. L. McBride?"
A. That is mine.
Q. "J. O. Ramsey"?
A. That is mine.
Q. ''I. A. Bundick''?
A. That is mine.
Q. '' Fred Westmoreland'' Y
page 81} A. That is mine. But, never do I write in longhand at all. You won't find anything I have ever
written in longhand except to sign my name. The ''January
12th and 13th'' is not my handwriting.
Q. You know nothing about that?
By Mr. Rixey:
Q. What is not in your handwriting-this "January 12th
and 13th''f
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.A. Yes, sir. That is not my handwriting..
By Mr. Bangel:
Q. Is that ''January'' or '' June''Y
A. "June," it looks like on second sight.
The Court: The book that has been in the defendant's possession has not been identified as being in his handwriting..
Unless it is taken page by page, the jury should not have it.
Some items mig·ht be there that were not put in by the witness.
Mr. Bangel: • I thought the jury might exclude that which
he says is not his handwriting.
The Court: You are just picking out pages.
Mr. Bangel: I am just taking that last page.
By Mr. Bangel:
Q., Is there anything in there that is not in your handwriting
except- that which I just referred to?
Mr. Rixey : If Your Honor please, in view of the
fact that there is something in there not in his
handwriting, I think we are entitled to know where
the defendant got that book.
Mr. Bangel: I don't mind telling you. He left it on the job
that day. We found it.
Mr. Rixey: Who found iU
Mr. Bangel: Some man.
Mr. Rixey: Who is that "some man"?
,,
Mr. Bang·el: ]\fr. Jacobs gave it to me and somebody gave
it to Mr. Kitchin.
Mr. Rixey: If Your Honor please, I think we are entitled
to trace that book.
Mr. Jacobs: I will straighten it out. Mr. Kitchin gave it to
me. Mr. Williamson left it on the seat of the Bay City Crane
and the mechanic picked it up and took it to Mr. Kitchin, who
in turn gave it to me.
Mr. Bangel: And you all don't like it.
Mr. Rixey: Where did Mr. Kitchin get it 1
Mr. Jacobs: From his mechanic.
Mr. Rixey: Who is his mechanic!
Mr. Jacobs: Mr. Bonner.
Mr. Rixey: I thought you were denying that Mr. Bonner
was your man.
Mr. Jacobs: We are not.
page 82

~
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The Court: · All right, Gentlemen. It is not
page 83 ~ material whether it was stolen or not.
:M:r. Jacobs: I have given the chain of title.
By Mr. Bangel ~
Q. Is everything in that book in your handwriting except
what you say is not, which is written in ink f
·
.A. Everything except what is written in ink, but every page
is not relevant to any particular job.
Q. It is noU
A. No, sir. In other words, I might have had three jobs
going in the City of Norfolk that I ha,d these fellows' names
by.
.
Q. That would not indicate the job that you were working
on?
A. No, sir.
Q. Mr. Williamson, what is the object of a guy line?
A. I am sorry, sir.
Q. ·what is the purpose of a guy lineY
A. A guide knot?
Q. A gµy line-g-11-y?
A. It depends which guy you are talking about. Yon have
a permanent guy that holds your stack in place, or any structure in place, after it Js erected. Or, you can put guy lines on
it that are manually handled as the thing goes up in position:
to hold it in any desired position.
Q. ·what was the object Qf these four guy lines
page 84 ~ that you had on this stack?
A. To hold· it in the requested position.
Q. And if one of them gave too much slack and the others
were tight, it would cause it to swing, wouldn't iU
.A. Yes, sir.
·
Q. Sway?
A. Yes, sir.
Q. And that would put undue stress on a crane or boom?
A. It would, sir.
Q. And that is the object of these guy lines, is it not?
A. Yes, sir.
Q. And if a person who has a guy line lets go of it, it could
cause the boom to collapse!
A. It could cause it, yes, sir.
The Court: Is that all?
Bv Mr. McCoy:
..Q. Mr. ·wmiamson, I have a few questions here that I
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would like to ask you. ,vhat was the first day that you worked
out at the Monsanto Plaut? \Vhat day of the month was it?
A. June 12th, as well as I remember.
Q. ,vhen you went oli.t there to work you took the sections
of stack with you from Gary's plant?
page 85 ~ A. The sections had 1Jeen delivered the preceding week.
Q. They hadY
A. Yes, sir.
. Q. Did you know the weight of tho~e· sections of stack, sir?
A. I knew the weight of the overall stack, yes, sir. I knew
how much the stack weighed, approximately, as a completed
unit.
Q. After you got out there when did you first meet Mr.
Harbuck?
A. The very first morning, sir.
Q. The very first morning 1
A. As well as I remember, yes, sir.
Q. Did you go up and introduce yourself to him?
A. I don't remember just exactly how I met him, sir.
Q. "\Vas the Mobile Crane already on the job site at the time
you arrived?
A. As well as I 'remember, it was, yes, sir-wait a minute;
I beg your pardon. I don't think it got there until about 11 :00
o'clock. I am hazy on that. I would rather ·just say that I
don't know, because I don't remember.
Q. Did Mr. Harbuck arrive with the Mobile Crane?
A. That, too, is something that is a time element that I
would be reluctant to make a statement on.
Q. Did you understand at that time that he was
page 86 ~ the man who was going to operate the crane?
A. Yes, sir.
Q. And you knew that the crane had been sent there by Norfolk Contracting?
A. Yes, sir.
Q. Did you use the Mobile Crnne on that first day?
A. I think the biggest part of that day was.spent in putting
the boom sections and thing·s in.
Q. You bad no connection with the crane on that day then?
A. No, sir.
Q. When was the first day that yon used the Mobile Crane Y
A. I would think it was the second day of the job, on Tuesdav, sir.
Q. And for what purpose was it uRed Y
A. To climb up on the boom and attach the rigging around
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the old -stack preparatory to taking it rlown. I might be off
just a day or two on any of this testimony that I am ._giving
here, but I am doing the best I cap.
Q. That is :all we can ask, sir. When you took the old stack
,down what was the length of the boom being used Y
A. I really don't remember.
Q. By-the-way, you .are not a crane operator,
page 87 } yourself are you 7
A. No, sir.
Q. You have not operated a crane for a 1i ving.. ha Ye you Y
A. No, sir.
Q. You erected the fir8t section of the stack which was ap ..
proximately 5.5 feet; is that corr.ectY
A. Yes, ·sir.
Q. Now that -stack is mounted on a foundation, is it noU
A. Yes, sir.
Q. And where is that foundation located T
A. Right over the boiler, in the boilerro.om..
Q. Over the boiler t
A. Yes, sir.
·Q. The boiler is inside the boilerhouse, is it noU
A. Yes, sir..
'Q. 'So the foundation for that first section ·of stack was
:about in the center -of the boilerhouse, wasn't it 7
A. Well, it is ,over nearer the edge of the boilerhous·e, it·self. It is over near the edge of the building.
Q. It is a distance from the edge of the building Y It is not
right on the edge -of the building?
A. No, sir, it is not I"i ght ·on the edge ,of the building.
Q. Did the Mobile Crane back up right to the
page 88 ~ ·edge of the building?
A. Within a reasonably close distance, yes, sir.
Q. Just a few feet from the edg·e of the building?
A. Yes, sir.
Q. And it was g·oing to place this 'Stack which was over
toward the center of the roof of the building then; is tbat
icorrect?
A. It wasn't at the center of the roof. It was not at the
-apex of the roof by any means.
Q. But it was not at the edge?
,
A~ It was ,on the crane s'ide of the center line of the building.
Q. All right. The operator of the crane sits inside the cab,,
does he not?
A. Yes, sir.
1
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Q. And he has th~ ~ngin.~ going, of coun;~, whi~ he is rurrning this crane f
·
·
·
A. Yes, sir.
Q. It is a diesel crane, isn't iU
A. I think it is gasoline.
Q. It makes right much noise, doesn"t itt
1,.. Yes, ~ir.
Q. As a matter of fact, when you liave got that crane running you can't talk to the man operating it, or he talk to you,.
anq. hear e~cb other i
· ·
·
page 89 f A. Well, it does not make an excessiv~ arpount of'
noise, not like a motorcycl~ or ~omething like that
would make. It was a new :rµachine, ~nd it certainly had a
muffler.
Q. :But I believe you say that it made a right goad noise! .
A. It made a noise, sure.
Q. You never got in th~ cab of tba:t crane and actually
ope·rated that boom or tried to lift anything with it, did you?
A. No, sir.
Q. So you don't know what the vision was frq:n1 the operator's seat in the· cab of the crane, do you¥
A. No,. sir, I don't.
·
Q. You erected the first section of tllc stack four or five
days before tp~ morning of the accident, didn't you?
A. I think about a weel{ befor~ the rµorning of the accident.
Q. Several days before 1
A. Yes, sir~
Q. I appreciate the fact that it has been some tirµe, a·nd you
might not remember fµst when. Th~n why didn't yo11 erect
the ~econd section of the stack rigl1t after tllat?
A. vV e had to put more boom in it. In other words, we
had to get 20 more foot section of boom to put in the crane.
Q. You did?
page 90 ~ A. Yes, sir. You see, the first section was set
with 110 feet of boom, and it took 130 feet to set
the second section.
Q. ~When ·aid you first realize that you had to put the other
20 feet of boom inf
A. vVe knew the very first day that it would take more boom
for the top section.
Q. Then you had planned?
A. I had not planned to do it, sir.
e knew that it was going to have to be done. Everybody on the job knew that it
was going to have to be done.

,v
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Q. How long did it take to put that other 20 feet of boom
into the crane 1
.A.. I would say four or five hours; maybe six hours.
Q. Then why the delay of five to seven days in erecting the
second section of stack 1
.A.. Waiting on favorable wind conditions.
Q. During that time how did you check on the wind conditions?
·
.A.. We would go out daily and hold what you might call a
conference. We would call the vVeather Bureau out here at
the airport to see what the wind yelocity was and what the
expected velocity was.
Q. Who called 1
page 91 ~ .A.. My company would, .sir.
Q. Your company?
.A.. I know my company di<J, and I presume Monsanto did.
I called a time or two out there, myself. I had to find some
other place for my men to work that day if the weather wasn't
going to be satisfactory.
Q. On the 21st of June, the day before the accident, you
checked with the eather Bureau, again, did you .not 1
.A.. I presume that we did. I don't recall right offuand
just exactly the details of something like that. I would say we
did, yes, sir.
Q. You planned on the 21st to actually erect the ~tack on
the 22nd, didn't you 1
.A.. vVe were planning from clay to day to erect it the next
day, with weather conditions permitting.
Q. Wasn't there a time limit within which yon were to erect
the stacki
A. We had. two weeks to get the plant back in operation.
Q. And your two weeks were a bout to run out f
A. The two weeks ,·verc about to run out, but we had enoug·h
there so that they could actually fire the boilers up at that time.
Q. You were anxious to complete tl)e job f
A. Sure; naturally.
Q. On the morning of the accident didn't you
page· 92 ~ send in to the Monticello Hotel your truck to pick
up' Mr. Harbuck T
A. I don't recall, sir. I don't say that I did or didn't. I
don't recall that incident.
Q. On the mornin~ of the accident didn't the crane life this
second: section of the stack up above the rooftop and then
lower it back to the ground again in ord~r to shift the strap
around it?

,,r
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A. It is entirely possible that it did, yes, sir.
Q. You don't deny tllaU
A. I don't deny that, but I don't make the statement that it
did, because I don't recall it.
Q. ·who put the strap around the section of stack that was
being raised Y
A. We did-Gary Steel Company.
Q. Gary Steel did thaU And you selected whether to put
it midway, or nearer the bottom of the stack, or nearer the
top of the stack Y
A. It had to be past the cent~r line toward the top, or else
it would not have hung perpendicular.
Q. And you say it was nearer the top than the bottom Y
A. It was past the ce11ter line, yes, sir.
Q. It was past the center line 1
A. It was past the center line, with the bottom
page 93 } end heavier.
·
Q. Who attached the guy lines that were manned
by Honea, I believe you say, and Westmoreland, to the bottom
of the stack?
A. We did, I presume. I don't recall offhand who tied
those on. You mean actually who made the tying operation?
Q. That is right.
A. I don't recall.
e were working out there as a group to
try to get the job done as efficiently and as cooperatively as
possible.
Q. And you were all working together in the erection of the
stack, weren't you f
A. We were all working together, each having his own,
distinct job to do.
Q. Did you have any conversation with Mr. John Gentry?
I believe that is the name of the man that you described as
the fat man out here in the hall.
A. That is his name.
Q. You recall now that bis name is Gentry?
A. I recall his name, ~.,.es, sir. I don't recall having had any
conversation with him that day, though.
.
Q. Not on that day, but prior to tlle 22nd did you have any
conversation with :M:r. Gentry about the placing of guy lines on
this second section of stack 1
A. It is entirely possible. I don't deny that I didn't-I
mean, I don't deny that I did.
·
page 94} Q. Did Mr. Gentry advise you on the morning of
the accident that he had just heard a weather report over the radio and that a wind was clue to come up Y
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A. I .don't recall that he did, no, sir.
Q. He may have; is that right?
A. He may have. I don't say that he did not, but it is not
plausible to believe that I would start with the thing if I was
:expecting high winds, sir..
·
Q. ·On the morning that you actually started this lift you got
-0ut there about what timeY
A. I think about 4:30 or 5 :00 o'clock.
Q. At what time did you make this test with the match 1 At
what time did you have one of your men strike a match and
hold it above the first section of the- stack that had already
heen placed?
A. Just about the time we got there.
'Q. And what ti~e did you start the lifU
A. Just as soon as we could hook on to it. It was just a matter of a few minutes ; not very long.
Q. You did not stop and go off and get ·your. breakfast in
the Ward's Corner area?
A. No, sir.
Q. Did you actually start the lifn of this second section of
:stack around 6 :30 in the morning?
A. I would not say to the minute, sir. I .just
page !l5 } don't know; I don't recall. I am not trying to be
evasive, but honestly I just don't recall to the
minute.
Q. What was the rate at which this section of stack was
lifted?
.
A. From six to 18 inches at a time, depending on how it
held itself in relationship fo the boom.. ·
Q. You went up approximately 95 feet Y
A. Yes, sir.
Q. Going 16 to 18 inches at a time?
A. I said from 6 to 18 inches at a time.
Q. From 6 to 18 inches at a time, you raised that thing '95
feet!
A. Yes, sir.
Q. So that took a period of hours, didn't it?
A. Yes, sir.
Q. ·Three hours?
A .I would not dare guess. That is another thing that I
don't know right to the hour.
·
Q. It was a right long time that that weight was hanging on
the boom of the crane then, wasn't iU
A. I would say it was at least an hour and a half.
Q. After the second section of stack was raised above the
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roof of the boiler building,. then the crane had to be swung
·
around to line it up with the first section of stack,.
pag·e 96 ~ didn't it 1
A. To bring it up alongside; that is right.
Q. At that time, didn't your employee, lt"'red \V. estmoreland,.
attach a new guy line to the bottom of that stack and run it
over to a Lorain Crane on the opposite side of the building?.
A. There was a guy line run to the Lorain Crane, But
whether that was the moment it was put on or not,. I don't remember.
Q. Do you know whether ··westmoreland did that or not!
A. I would not say that, sir.
Q. He may have, and you just don't know t
A. He may have. I just don't know.
Q. Now, this Lorain Crane that was on the opposite side, of
the building- ·.

Mr. Rixey: Is- that the one that was· operated by Price¥:
Mr. McCoy: That is correct.
By Mr. McCoy:
Q. Ha.d you told the operator where to place that crane?
A. I don't know-I know I didn't, no, sir.
Q. You did not!
·
A. I did not place it, no, sir. As far as I was concerned,
that crane-you know, we had nothing to do with that crane
at all.
·
page 97 ~
Q. You did not? vVel1 1 I warn you, sir, that the
operator of that crane is going to contradict you on
that point.
.A.. Well, that is his privilege.
Q. ·where did you stand during this operation t·
.A., On the ground on the right-hand side of the operator.
Q. And you were giving hand signals to the men np on the
first section of stack, were you not?
A. I don't recall having given them any hand signals. I
don't see why it would be necessary.
Q. How did you get the messages over to tl1e I'..Jorain Crane
and the men on the guy lines on the other side· of the building
as to what to do¥
A. I would go along and tell tTlem, sir.
Q~ You did not give any hand signals at all t
A. I would not say I didn't. I dontt recall having given any.
Q. Mr. ·wmiamson, can you identify this picture that I hand
youf
·
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A. Yes, sir. That is the crane and the stack section laying
on the ground before it was lifted.
·Q. .And that shows the position that the Mobile Crane occnpiedf
A. Yes, sir. That is the Mobile Crane over on
page 98 ~ that side of the building.
Q. The smaller boom, shown down on the lefthand edg·e of the buliding, is the Lorain Crane on the opposite
side of the building t
A. Yes, sir.

Mr. Rixey: Let's mark them.
Mr. McCoy: I will put them in one by one. We are going
to offer these in evidence.
The Court: The proper -w:ay, I think, to offer them is to put
the witness on the stand who took them.
Mr. McCoy: I understood Mr. Rixey did not object to that.
Mr. Rixey: I do not think it is necessary, Judge.
The Court: All right, if counsel has no objection.
Mr. MeCoy: I asked Mr. Rixey, sir, and he had no objection.
Mr. Rixey: I don't have any objection.
Mr. McCoy: "\Ve would like to mark this.
The Court: ''Defendant's Exhibit 2. ''
Mr. Rixey: I would like for him to identify them.
By Mr. McCoy:
Q. Can you identify this picture, sir T
A. Yes, sir. That is the stack in a raised position.

(Received and marked ''Defendant's Exhibit 3. '')
page 99

~

By Mr. McCoy:
Q. Can you identify that one, sid
A. That looks like the stack-I mean, it is the stack. It
looks like from an opposite ang·le, about the same position as
tlrn last one.
(Received and marked ''Defendant's Exhibit 4. '')

By Mr. McCoy:
Q. And this picture, sir?
A .That is the stack just before } ou got to that first position
we looked at. Yes, that is the Mobile Crane lifting the stack.
1
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(Received and marked "Defendant's Exhibit 5. ")
By Mr. McCoy:
Q. You identify this picture, sir V
A. This is after the boom had buckled and hairpinned
around the existing stack section.

(Received and marked "Defendant's Exhibit 6.'')
By Mr. McCoy:
Q. And this picture, sir.
A. That is also the same condition from a different angle.
(Received and marked "Defendant's Exhibit 7. ")
By Mr. McCoy:
Q. And this one t
.A. This is tl1e same thing from a different
page 100 r angle.
(Received and marked "Defendant's Exhibit 8. '')
Br Mr. McCoy:
Q. .And this one V
.A. That is the same thing.

(Received and marked "Defendant's Exhibit 9. ")
By Mr. McCoy:
Q. And this picture, sir?
A. That, too, is the same thing.

(Received and marked ''Defendant's Exhibit 10. '')
By :M:r. McCoy:
Q. Now, I refer to Defendant's Exhibit 2 and ask you, with
the crane positioned as it was, how could the operator see the
setting of the stack over the center of. the building there?
.A. I don't follow your point there. May I ask you to explain that a little more thoroughly? The back end of your
crane is open. There is no reason in the world why he can'tin other words, the crane would not be in this position setting
the stack. It would have swung around to where it was facing
the existing section that is up there now.
Q. All right.
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A. I dare say that the cab of that crane is not in the same
position that this is here. It can't be, because this hooks
around on the ground and swings around in posipage 101 ~ tion.
·Q. Let's ref er to Defendant's Exhibit 3 then.
I ask you to explain, if you will, how the operator inside the
-cab of this Mobile Crane can see the setting of the stack?
A. The operator is inside this other cab over here on the
far side. It has a windown over tl1e top and the front is perfectly open so that he can see right up his boom. His boom
is right directly in front of him.
Q. I believe you said you had never been in the cab of this
·crane?
A. You asked me if I had been in there to operate it.
Q. In the time between the erection of the first section of
stack and the erection of the second section of stack did you
measure the second section of stack to compute its weight?
A. No, sir, I don't know that I measured it. I had a drawing showing how long it was and how big it was in diameter
.and how thick the plate was.
Q. Did you compute the weight then between those two
iefforts to raise the stack?
A. No, ·sir, I didn't; because it was roughly half of the stack
-just a fraction more than half-and I knew the whole thing
weighed approximately 23,000 pounds.
Q. During those days and after the jnsertion of the 20 foot
section info the boom, didn't you make several test lifts of
the second section of stack 7
page 102} A. I don't recall having done it, sir.
Q. You don't recall having lifted that second
section of stack off the ground, up over the top of the boilerhouse, and setting it back down?
A. I don't deny that I did, but I don't recall having done it,
sir. '
·Q. As a matter offact, in the handling of these guy lines you
would g·o around from line to line and assist the men on the
lines in moving them or handling them, would you not?
A. It wasn't a question of moving them, sir. The line had
come down and taken a turn around some permanent object,
and it was slackened off.
~- Where· were these guy lines secured?
.A. To either a beam or a rail that was grounded into concrete.
Q. How were they secured around that beam or that permanent posU
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A. You just bring it over the beam and break it over the
edge· of it.
Q. How was it snubbed around V
A. It was just broken over the edge so that you could hold
it taut and slack it off as required.
Q. You did not use any blocks and falls to ease and haul in
on the guy line or slack off on it at all!
page 103 } A. No, sir.
Q. ·what was. the approximate weight of this,
second section of stack 1
A. I would say between 12 and 13-about 12,000 pounds ..
Q. You say that you did or did not give hand signals to the.
crane operator!
A. I don't recall having given any to the crane operator, nor
sir.
Q. To whom. did you give a band signaH
A. I told you just now that I don't 1·ecall having given a11y
hand signals at alL
The Court:. Is that all, G.entlemen i

By Mr. Bangel:
Q. You seem to ha.ve a poor recollection aR to certafo thing~.
Can you recall this : If' there was anything· said by Mr..
Kitcliin in your presence before the collapse of the boom if he
was to be responsible if one of your men happened to give too
much slack to the guy line? Was anything said about that 1
A. He did not say he would be responsible for it if it was
given too much slack, or anything that we did that would
actually damage his equipment. He said he would be responsible for furnishing· a crane that would do the job, sir.
Q. Did he say that he would be liable for any
page 104 ~ damages resulting- from one of your men giving
too much play to a guy line 1
A. One of my menQ. I did not ask you that. I asked you if anything was
said about itf
A. Nothing was said about one of my·men giving too much
slack to a g-uy line.
Q. You can remember that, can you¥ That was discussed f
A. Yes, sir, it was discussed.
Q. That was discussed1 You mean that someone said to
:Mr. Kitchin in your presence, "Suppose one of your men
gives too much play in the guy line, am I to be answerable to
that or you?'' Was that discussed between them Y
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A. No, sir.
Q. I thought you said just now that it was 1
A. About one of my men giving too much slack?
Q. That wasn't discussed at alU
A.. That wasn't brought into it, to my recollection, at all.
Q. So Mr. Kitchin was not to answer for any mistakes of
yours or for any mistakes of- any man working under you.
That is correct, isn't it!
A. He was to furnish a crane that was to do the job.
Q. You won't answer any question at all that might be
helpful to the defendants 1

page 105

~

Mr. Bangel.: Read that question to him.
Mr. Rixey: If You Honor please, I object to
that statement.
The Court: I think it is uncalled for. This witness has
stated that this incident was three years ago. He is trying to
remember the best he can, he stated. I think his testimony
is very frank in saying that he does not remember certain
details, and he gives a reason why he remembers other details.
Ask him any question you want.
l\ir. Bang·el: His recollection, Your Honor, is such that he
does not remember anything beneficial to us.
The Court: It happens that way sometimes. Are there any
other questions 1
Mr. Ban gel: No, sir ; tba t is all.
RE-DIRECT EXA.:M:INATION.
By Mr. Rixey:
Q. :Mr. ·wmiamson, I call your nttention to this time book
which is marked "Defendant's Exhibit No. 1," which you
say was a book w·bich you kept of the time of the men working
· under you?
A. Yes, sir.
Q. Is that correct f
A. Yes, sir.
page 106 ~ Q. As I understand it, you were the out~ide
superintendent for the work to be done outside?
A. "\Vith as many as three jobs going in the city at one time,
yes, sir.
.
Q. So the fact that a name is down here with the time given
on a particular date means that that man was working for
Gary on some jobt
A. On some job.
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Q. But it does not designate the job; is that right Y
A. Yes, sir; that is absolutely right.
Q. I notice that the first page here, that Mr. Bangel asked
you about, is for the week ending May 28th Y
A. Yes, sir.
Q. Did you do any work on the job there at Monsanto in
that week?
A. No, sir, I did not.
Q. Can you say then that none of the time on that page was
done at the Monsanto Plant¥
A. With absolute certainty, sir.
Q. Look at the next page. "When does the time on that end?
A. June 4, 1950.
.
Q. That is for the week ending then?
A. That is right.
Q. Did you do any work on the Monsanto proppage 107 ~ erty in that week?
A. I did not.
Mr. Bangel: I did not ask ·him about that. I asked him
about June 12th.
Mr. Rixey: You asked about all of these.

By Mr. Rixey:
Q. I ask you then about the next. one, which is June 10th.
Was any work done by you or anyone under you at the
Monsanto Plant for the week ending June 10th t
A. None, whatsoever, sir.
Q. I show yon the next pag·e, which is the last page on which
there is anything written, and that is June 17th.
A. That is right, sir.
Q. And you say that this "June 12th and 13th" was not
put in there by you?
·
A. Nor this down here, neither one.
Q. And this down here, with arrows pointing, that was not
put in there by you Y
A. Absolutely not, sir.
Q. Have you any way of telling with any degree of accuracy
how much of that time was devoted to the work at the Monsanto Plant?
A. I have no way of telling now, sir.
Q. Is there anything on the record to indicate it?
A~ You mean on the record at the plant?
page 108 ~ Q. On this record?
A. Not a thing in the world that I see, sir.
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Q. Do you happen to know how -this book go.t out of your
possession.?
A. I don't know, sir; I don't know.
Q. Did you give it to any.body t
A. I certainly did not.
Q. I .show you the nex.t pag.e there, which is for tile week
,ending June 24th.
A. Yes, sir.
Q. ls there anything on that page 7
A. Nothing at all, sir. ·
Q. Do you recall the date that the old stack was taken down 7
If you don't know, ·say so.
A. I think it was the 14th.
·Q. Do you know the date on which the first se·ction of the
new stack was put up?
A. On the 14th, I believe.
Q. And this accident occurred., I understood you to testify,
on June 22nd f
A. That is right, sir.
Q. Is that correcU
A. That is right, sir.
(Q. One of these gentlemen asked you whether or not you
did any lifting. I take it by that that he means -did your operate the crane Y
page 109 } A. I did not.
Mr. Bangel, He is you witness. You·can ask him what he
meant, but not what you think he meant.
The Court: That is -correct.
By Mr. Rixey:
Q. What did he mean by asking you: Did you do any lifting? Do you know Y
A. I would have thought he meant did I have any meclmnismMr. Bangel: I object.
The Court: Objection sustained.
By Mr. Rixey:
Q. Did you operate that crane under any conditions?
A. Not at all.
Q. Did you operate that crane on any of these daysY
A. No, sir.
Q. Did you ever attempt to operate it Y
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A .. I did noti sir..
Q. Did you ever attempt to give Mr. Harbuck directions as·.
to how he was to operate it t
A. No, sir.
Q. They asked you about certain signals that you gave to
people on these guy lines. Did you ever give any instructions.
or signals as to loosening up and tightening up, except what
instructions were given to you by Mr. Harbuck!
A. I did not,, sir..
page 110 } Q. All of the instructions that you gave then
were instructions that cmrre to you from Mr. Harbuck, a:nd you were repeating them to the men. Is that correct¥
.
·
A. Yes, sir, that is right.
Q. At the time- this boom buckled were any of those guy lines:
too loose1

1

Mr. Bangel: I object to that, if Your Honor please.
By Mr. Rixey:
Q. Or were they tight °l
Mr. Bangel: He can testify as to what he saw, and not what
his opinion is.
A. That would be my opinion.
The Court : Whetper he could see if they were loose or not 1
Mr. Bangel: He asked if they were too loose.
A. They were not dang·ling loosely.
Mr. Johnston: If Your Honor please, a further objection
is that it is leading, because this witness testified that he did
not look up until somebody said, "Watch out," and that was
when he looked up.
The Court: He may say what he saw when he looked up.

By Mr. Rixey:
Q. State whether or not those guy lines were in
page 111 ~ accordance with the directions issued by Mr. Harbuck?
A. They were.
Q. ·who was in charge of the lifting of that smokestack?
A. Mr. Harbuck.
Q. Were you in charge of it f
A. I was not, sir.
Q. Who made the decision that it was advisable, or wise, or
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necessary to put in 20 feet of additional boom on the crane to
lift this second section?
Mr. McCoy: I object to that.
The Court: On what ground?
]\fr. McCoy: This witnes.s has already testified on my cross
examination, sir, that he knew right from the start that we
would have to put that 20 additional feet in there.
The Court: He may say who made the suggestion. The
subject was first brought up by whom¥ He can say that.
By Mr. Rixey:
Q. Who made the suggestion that 20 feet of boom be put in
there?
A. I don't recall who first expressed their opinion on it. I
don't! recall who was the first one.
Q. Did you have anything to do with the length
page 112 ~ of boom?
.
A. I did not, sir.
Mr. Bangel: If Your Honor please-go ahead.
By Mr. Rixey:
Q. Was that crane under your control in any way?
A. It was not, sir.
Q. Diel Gary own the crane f
A. It did not.
Mr. Bangel: If Your Honor please, this is his witness. I
say that he is leading his witness., and he has been all over it
twice before.
The Court: There is no question about leading. Yon will
discontinue leading the witness. Objection sustained.
By Mr. Rbrny:
.
.
Q. Can you tell us how that boom was lengthened 20 feet?
A. It was lowered to the ground and was unjointed-unbolted. The end of the boom was pulled out, and a 20 foot section was put in the center, and it was bolted back together.
By the Court:
·
Q. Who did the work of extending it?
A. The men from Norfolk Contracting.
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By Mr. Rixey:
Q. State wl1ether or not the real purpose of
page 113 ~ having that Lorane Crane out there was to
lengthen the boom 1
A. To lengthen the boom and help get it in the air.
Mr. Jacobs: I object to leading.
The Court: Discontinue the leading.
By Mr. Rixey:
Q. You have testified, as I understand it, that you do not
know whether or not Gary-your Gary Company-said anything to Mr. Kitchin about having that Lorane Crane out
there·t
A. That is right.
Q. You don't know one way or the other T
Mr. Jacobs: I object to that, if Your Honor please. "You
don't know one way or the. other'' is leading.
Mr. Rixey: He has already testified to that.
By Mr.-Rixey:
Q. Tell the jury, please, what use was made of that Lomne
Crane on the job?
A. In putting the additional 20 foot section of boom in; to
get that long boom in the air.
The Court: He has already answered the, question.
By Mr. Rixey:
Q. Was is used for any other purpose?
A. It was to be used to pull the stack in a perpendicular
position after it was raised.
Q. Mr. Bangel asked you near the close of his
page 114 ~ cross examination whether or not there was any
discussion between you and J\fr. Kitchin as to
whose responsibility it would be while the unit was being lifted
if there was a buckling of the crane resulting from some mishandling of one of these g·uy lines.
Mr. Jacobs: Objected to as 1eading, if Your Honor please.
The Court: That is an inquiry directed to an answer that
be has given to Mr. Bangel. Go ahead.
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By l\fr. Rixey !
Q. I want you to tell the jury, please, in your own words the
. ·substance of your conversation with Mr. Kitchin in reference
to the responsibility for any damage that might be done out
-there during· the process of the lifting of this stack.
Mr. Bangel: With whom?
Mr. Rixey: With Mr. Kitcllin.
The Court! That is admissible.
Mr. Bangel: He said he had no recollection about it at all.,
:as well as I recall it.
The Court: vVe will find out.

By the Court-:
Q. You can answer that question?
A. I was a witness to a conversation that Mr. Nelson had
with Mr. Kitchin in regard to that.
page 115 } By Mr. Rixey:
Q. Tell the jury what that was?
.A. Mr. Kitchin said that he had a crane that would definitely set the stack; that as long as the stack did not collapse
under its own weight-if it did collapse under its own weight,
it was our responsibility, and any failure of the crane, itself,
was his.
Q. .And did he make any exception?
.
A. He made no exception, whatsoever, sir..
Q. .And did the crane collapse 7
A. It did, sir.
Mr. Bangel: I object to that, if Your Honor please. Go
:ahead.
Mr. Rixey: Do you claim that it did not collapse?
.
l\fr. Bangel: I say that it resulted from their failure to
keep their guy lines tight. That is my understanding of it;
their employees and not ours.
RE-CROSS EXAMINATION.
By Mr. Bangel:
·Q. Was there anything said about who would be responsible in the event the guy lines were not properly handled T
A. The g·uy lines were not mentioned, sir.
Q. Mr. Rixey asked you about this book. Doesn't
page 116 ~ this book truly reflect those who worked there on
June 12th and 13th Y
.

11 'l

Supreme Court of A ppeais of Virginia:

W iilia·m W. Nelson ..
The- Court~ Mr.. Bangel, the witness has repeated that tliat
book does not show who was on the job on this particular·
project, but wbo was working on various days on the pay roll .
in various jobs; that he cannot identify any names there on
that particular job. There is no use to ask him any more·
about it ..
By Mr. Bangel: . · '
Q.. How many men did you have working under you?
A. Quite a; few ..
Q. How many \Yould you estimate?
A. It ranged from, s-ay, 10 to 25 men. I don ''t know how
many at that particular time.
Q. Does this book show more than 9 people at any time on:
~yj~,
.
A. This book is only for a: four-week period.. T11ere is a
goO'cl possibility that we had slack wark clnring that time and
did not I1ave morn than this on the pay roll.
Q. Wouldn't that show those men working under you?
A. These men worked for me, yes.
Q. Do you know what jobs you had Tuesday and Wednesday, June 12th and 13th r
A. I know one of the jobs I had: Out at the Mansanto·
Chemical Company.
page 117 r Q. Did you have any other job?
A. I would not say ''Yes'' or ''No.'' I don't
recall .
Mr. Bangel: All right, sir..
WILLIAM 1.V. NELSON,
called as a witness on behalf of the plaintiff, lmving been first
duly sworn, testified as follows :

Examined By l\fr. Rixey:
Q. Mr. Nelson., will you state your name, and age and occupation?
A. William W. Nelson; age 43; Vice-President of Gary
Steel Products.
Q'. How long have you been Vice-President of Gary Steel
Products Company?
A. Since about 1941.
Q. I ask you to direct your attention to 1949 and tell the
jury whether or not you had an inquiry in reference to doing
a job at the Monsanto Plant and, if so, tell the jury about it?

J. F. Kitchin, &c. v. Gary Steel Pr9ducts Corp., et al.

113

William TV. Nelson.
A. ,vell, it was in early December, 1949 that Mr. Price, who

I think is the General Superintendent at Monsanto, called me
on the phone and wanted us to give him a price on a smokestack to replace the one that was on theit boiler. At that time
he wanted the stack built in sections, and he was
page 118 ~ going to hire someone to erect the sections at the
time, because· we were unable to give him a price
on the erection, since we did not have the equipment to erect
the stack.
Q. Go ahead and tell of the further efforts that you made
in ~bat reg·ard t
A. We quoted Mr. Price on the stack,, fabricated in small
sections. Mr. Murphy._George :Murphy-at that time was
Shop Superintendent for Gary Steel Products and had charge
of all outside erections. Mr. Murphy came to me and saidMr. Bangel: I object, if Your Honor please, as to any conversation he had with Mr. Murphy. It is objectionable, between him and Mr. Murphy.
The Court: 1\fotphy is one of his employees 1
Mr. Bangel: Yes, sir.
The Court: Objection sustained.

By Mr. Rixey:
Q. From some information that you received from Mr.
Murphy, what did you do 1
A. vVe went over to see Mr. Kitchin, and I don't recall the
otlrnt gentleman's name at this time. I understand he is deceased. We went over in reference to renting a crane or getting a crane that was capable of setting the smokepage 119 ~ stack.
. ·
Q. What information did you give Mr. Kitchin,
and tell the jury, please, the negotiations that you had 1
A. I accompanied Mr. Murphy wbo bad a sketch-a detailed
sketch-showing the location of the stack. In other words, it
was in detail to allow l\fr. Kitchin to determine whether or not
bis crane would do the job.
Q. Did that sketch give the length of the smokestack f
A. Yes., sir.
Q. Did it give the diameter of iU
A. Yes., sit.
Q. Diel it· give the distance from the center of that smokestack over to the edge of the building where a ctane could be
placed?
A. Yes~ sir.
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Q. State whether or not it gave all of the data from which
a craneman could figure what sort of crane and the capacity
that was necessary to do the job¥'
1\fr. Bangel: We object to that, if Your Honor please.
The Court: Objection sustained. You may ask him did he
give all the data that Mr. Kitchin requested.
By Mr. Rixey:
· Q. Did you g·ive all the data that Mr. Kitchin requested?
A. Absolutely.
page 120 ~ Q. Tell the jury, please, what the final agreement between you and Mr. Kitchin was as a result of tba t interview 7
A. At that time J\fr. Kitchin said he bad a Northwest Six
Crawler, I believe. I am not positive of the size but, as I recall, it was n Northwest Crane, I am sure, and it was a crawlertype that he thought was capahle of han<lling· the job; but, hefore giving us an answe1·, he would like to check with the
manufacturer to determine whether or not the crane would
handle the stack.
Q. Did he tell you ·what sort of boom he was going to use?
A. He said it would be necessary that he get additional
boom sections., which he would be willing to do; that he was
very much interested in doing the job.
Q. State whether or not he indicated that he would be willing to set it all in one piece or in several pieces?
A. I presume that after Mr. Kitchin had heard from the
manufacturer be got in touch with us, and said the crane was
perfectly capable of handling- the load and that he could do it
with 110 feet of boom in. one piece.
Q. And he conveyed that to ·you by telephone after you were
over there?
A. Yes., sir.
.
Q. As a result of those negotiations with Mr. Kitchin what
_
did you do in reference to Monsanto?
page 121 } A. We quoted Monsanto a price on the stack,
erected.
Q. Is that the quotation that is given in this Y You were not
here, so you don't know what bas been introduced. Is that the
quotation that is given in this so-called proposal of December
20, 1949¥

A. Yes., sir.
Q. So after you had l1ad that talk with Mr. Kitchin you submitted this proposal Y
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A. That is correct.
Q. And, as I understand it, that proposal was accepted by
the purcliase order from Monsanto?
A. We had a verbal order sometime previous to this to go
.ahead, and this order came forth later. But, we had the verbal
,order.
Q. What did Gary do in reference to the fabrication of the
,stack?
A. When Mr. Price gave me a verbal order, we immediately
,ordered the steel from the mill. It was a special type of steel.
We ordered it immediately from the mill and, .as I recall., got
,delivery ·sometime in late March or April. Then we fabricated
-.the stack and delivered it to Monsanto's plant.
.
Q. Tell the ·ur
lease what contact ou made with Mr.
Kite m JUS e ore ou O'Ot read to com e e e JO
. el , r. i iamson an
wen over to see
page 122 } :M:r. KitchinQ. Can you tell the jury approximately when
that was?
A. I don't remember the date. It was late April or very
,early May.
-Q. All right, sir.. You and Mr. Williamson went over together'/
A. Yes,, sir.
Q. ·with whom did you talk t
A. We talked with Mr. Kitchin.
Q. Was anyone else there? Do you know?
A. I don't recall anyone else being present.
Q. Tell the jury, please, what 'Occurred between the th:ree of

1:

yo Well, he said that he had gotten bis additional sections
-of boom ana that he did not anticipate any
uble m settmg
the staele-in--on-e-piemr; ibat we wanted to have an understanding .as to who wifsg~oberesgoiisible for what._
<Q. ,vas that 1\Ir:- 1 C in'sA. Mr~ Kitchin 's.
Q. -sugg·estion?
A. He said be was apparently afraid that the s~ack was going to collapse; that it would not support its own weight. So
Fe had an understanding that we would do the
page 123 } .rtgmg ana would be responsible m the event the
s ack collapsed; but, m the event the stack did nof
•co~apse..._it
. His respons1 ili ty Y
. ·,

w~~-'

.
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A.
Q.

is,;,!.!:...!.~~~~~~~~~~!:-¥

piece!
A. I did not understand you.
Q. "\Vas any talk had between you and Mr. Kitchin at that
time a bout setting it in one piece¥
A. It bad already been agreed that it would be set in one·
piece ..
Q. I believe you hacl Rome telephonP. conversation with Mr.
Ki tcliin shortly after that . time, did you not, in which Mr~
Kitchin told you about the Bay City Crane?
A. Yes, sir. I called Mr. Kitchin on Sunday morning, I believe; June 11th. That wa:s the day before we were to start
work.
Q. Where were you at the time you talked with him t'
A. I was at my office.
Q. ·who was in.your office?·
.A. :M:r. Garf was sitting across the desk from me at the time·
I talked to him.
Q. Tell the jury, please, what that conversation
page 124 ~ was f
A. At that time Mr. Kitchin informed me that
he had a new 25 ton Hay Cit Crane tfifJ_tJj~_hacLj.ust 1m loadoo
a felvd~y§_ _ -~, an 1e would like very much to use that
crane on the job .. ~i;e_aQ_tj.?n ~o that wau;bat
the crane
was ca:e_~_ble of domg_il:te lO.h,jLd1d not make_any difference~·
lfi['w}iai.cranene used.
Q. Was ailythmg said there about whose responsibility it
would be1
·
A. Yes. !Lw.as.reite.rated at +bat time that-it-would be our:
\:tSponsibility· to do the tigging and hgok the ctan_e~onto the~tack, ~!!~_ 1t wg~J.4.J?~ JJi_s__ re.s:t1~ility..Jx.2m_Jh~11_2n unless.
somethmg· liappened t<!Jb~_stack-1f "the_~1-:!!~~ ifilb
Q. Now., as I understand it, you were not ptesent at the time
of the collapse,
A. No, sir, I was not.
Q. You heard about the accidenU
A. Yes.
Q. And you went to the scene f
A. Immediately.
Q. And who else was with you f
A. Mt. Gaty, Jr.
Q. You and ::M:r. Gary¥
~. We went tog·ether.

if
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Q. I wish you would tell the jury, please, the
conversation that you participated in between you
·and Mr. Gary on one side, and Mr. Kitchin and
whoever else was there representing Mr. Kitchin, on the other
side?
A. vVell, Mr. Kitchin wasn't there when we first arrived.
He arrived shortly thereafter, I would say. He was very
much upset at that time. At that time I recall his having a
bulletin or a piece of advertising literature from the Bay City
Shovels in his hand, and he remarked., "It certainly is a heck
of a note to pay all this money for ·a crane and it falls apart
on the first job."
page 125

~

Mr. Johnston: I object to that and move to strike it. It
hasn't got a thing to do with this testimony. In the first place,
it is not responsive.
Mr. Rixey: Mr. Kitchin is a party.
The Court: It is responsive. He asked what conversation
took place. It cannot be binding on you.
Mr. McCoy: No, sir.
The Court: The jury will disregard it for that reason, so
far as Bay City is concerned, as not being binding on them.
By Mr. Rixey:
Q. State whether or not Mr. Kitchin wanted to have someone else sit in on the conference?
A. Yes; I believe his tepresentative, Mr. Williams.
Q. Did Mr. vVilliams come?
page 126 ~ A. Yes, sir.
Q. Mr. Kitchin told you that he wanted his representative, Mr. Williams, there to participate,
A. That is right.
Q. And you say that Mr. ,vmiams came out?
A. Mr. \Villiams was there.
Q. I want you to tell of the agreement between you and Mr.
Gary, on one side., and Mr. Kitchin and Mr. Williams, on the
other side?
A. Of course, Mr. Gary did most of the talking with Mr.
·wmiams. But, we agTeed that we had to· do something to go
ahead and get the plant in operation by Monday morning.
. This was on Thursday. :Mr. \Villiams said, "Well, it is our
responsibility, but you go ahead and clean up the debris and
let's get it back into operation as soon as possible."
Q. Was any suggestion made as to how you were to be paid?
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Mr. Bangel: W oulcl Your Honor exclude the jury a moment? I think I would like to be heard on that.
The Court: Do you want to make an objection T Y.ou have
not made it.
Mr. Bangel: Suppose we wait until we get through with
the examination.
The Court: All right.
A. It was agreed that we would pay the dampag·e 127 ~ agesMr. Bangel: Are we talking about a compromise now, or somethingf I submit that it is highly improper.
The Court : Any discussion between the parties after the
accident concerning a possible compromise is not admissible.
It is not binding on anyone, and should not be heard by the
jury, and the jury may disregard any statement about a compromise.
Mr. Rixey: .Judge, this is not a compromise at all. It is ·
a reiteration of the statement that l\fr. Kitchin had previously
made that if there was a collapse on the part of the craneThe Court: It is admissible for that purpose. It is in confirmation of the contract that the plaintiff states did exist.
But., there is to be no testimony about a compromise.
Mr. Bangel : \~ ould You_r Honor exclude the jury? I do
not think it is fair to either side that I should make my statement in the presence of the jnry. ·
The Court: He has put on evidence that the defendant,
your client, agreed in the first instance to pay all damages resulting from his operation, mid Gary was to pay all damages
resulting from defective fabrication. He certainly has a rig·ht
to put additional testimo1ff on as to what they said in connection with that afterwards.
Mr. Bangcl: w· ould Your Honor exclude the
page 128 ~ jury~
The Court: I overrule your objection.
Mr. Bangel: Would Your Honor exclude the jury so I can
put my exception in the record!
·
The Court: Do you want to do it right now¥
Mr. Bangel: I would rather do it now.
The Court: The· jury may recess 10 minutes.
(The following proceeding was had in the absence of the
jury:)

Mr. Bangel: If Your Honor please, at the outset of this

J. F. Kitchin, &c. v. Gary Steel Products Corp., et ·al. 119
William W. Nelson.
trial :and before the jury was sworn, Mr. Bixey made a claim
that he wanted to keep insurance out of this picture.
The C.om·t: I hav.e not beard a word about it yet.
Mr. B.angel: .All righ~, sir. He has now brought in .a Mr..
Williams. He knows .and we know that :Mr.. 1Villiams, the mau
be is .speaking -about, is .an insurance adjuster..
The Court: Row .does the jury know it? The Court didn't
]mow- it.
Mr. Bangel: vV e say that the evidence is objectionable be,cause we cannot develop it before the jury. He says that a
representative was sent fo~, who stated to MT. Nelson that the
,damage was their responsibility. Mr. Kitchin may not have
had sufficient insurance to cover this loss. You ar.e
J>age 129 } permitting him to put into this record evidence
of :a total stranger to Mr. Kitchin. We can't ask
who he is, or what he is, because we would be bringing out "insurance." You are permitting testimony that Mr. Williams,
.a man who is .a stranger so far as the Norfolk Contracting
Company is concerned, agreed to take care .of a loss, the
.amount of which was unknown .and undetermined. If we put
.Mr. Kitchin on the stand and say, ''Mr. Kitchin, did you authorize Mr. Williams to do iU'' immediately it shows that he
was the insurance adjuster, because he was not his ag·ent. We
say that the loss, if any, to Monsanto was paid not by Gary
but by its insurance company, and we can't show it.
The Court: I understand the point you make. The scales
are not evenly balanced. They put on evidence about what a
gentleman said who was representing Kitchin, which confirms
the pre-existing eontract. Wiben Mr. Kitchin takes the stand
and denies any such contract, if he does, then the scales will
be balanced, and the Cmut wj]] instruct the jury +a disregard
~hmn:le-by-1\fr:vVtlliams--hut notuittil-t~
Mr. Rixey: Just one minute, if Your Honor please. My
friend has misquoted Mr. Nelson. He said that lVIr. Williams
had no co11tract with 1\fr. Kitchin. Mr. Nelson's
page 130 } testimony is fl1at the31 were talking with Mr.
Kitchin, and Mr. Kitchin said, "Before we g·o axcy:,
further I want m.-Y]'epresentative, 'Williams. ·her.e." He called
Mr. Williams, and Mr. "Witl1arns-came there at the request of
Mr. Kitchin, as l\fr. Kitc}Jin 's representative.
The Court: The point that :M:r. Bangel has made was well
taken: That there may have been a contract of insurance existing between Kitchins and . Williams' company whereby
Williams' company has to pay it, regardless ; and his statement that, "We will have to pay" was based on a contract of
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insurance, rather than based on a pre-existing contract beitween your people and Kitchin.
Mr. Rixey: I am not asking for a verdict against his insurance company.
e arc suing l\Ir. Kitehin. Mr. Kitcllin
said to this gentlemen, "now, look at the mess it is in. ·what
are we going to do about iU" He said, "I want my representative here. My representative is w·miams.'' He sends,
for Williams, and "Williams comes, a11d in his presence ,vnIiams· says, "It is our responsibility .. "
·
The Court: The. word ·'our" would nat11rally be his company's responsibility and not Mr. Kitchin 's responsibility. As
the evidence stands now we Iiave positive testimony that there·
was a co:ntract. When the testimony comes in and Mr. Kitchin
testifies that there v/as no such contract, then
page 131 ~ the scales will be evenly balanced, and I think
the Court ought to instruct the jury to disre-garcl
the 9!itatement made by \Villiams,. because ,Viliiams' statement
would naturally refer to his own principal. . I did not know
anything about Williams, who he was, but Mr. Bangel says·
that he is not Mr. Kitchin 's employee, but an employee of an
insurance company whose liability had already been fixed by
a contract of insurance.
Mr. Rixey: If Your Honor please, according to the testimony of Mr. Nelson, Mr. Kitchin, I1imself, adopted Mr. Williams as his repre·sentative.
The Court: He called him in because he wanted to know
whether he was protected or not. He was assured that he was
protected.
Mr. Jacobs: If Your Honor please, to show you that this
thing is absolutely deliberate, sir, this case was partially tried
in the Circuit Court of Norfolk County_:_the companion caseand there was a mistrial because of this insurance business.
Tbe Court: The Court will hold that until such time as
there has been a denial, it is admissible, the Court having
before it some evidence on both sides as to a pre-existing- contract.

,v

(The trial was then resumed in the presence of
page 132 ~ the jury.)
Mr. Rixey: The witness is with you, Gentlemen.
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CROSS EXAMINATION.
By Mr. Jacobs:
Q. Mr. Nelson, as I understand it, your agreement was that
Kitchin would be responsible for the crane a~d the lifting of
the stack. Is that correcU
A. Yes. He was responsible for the crane, and we would
do the rig·ging.
Q. You were to do the rigging?
A. In other words, putting the slings around the stack, in
which the crane's hook was made secure.
·
Q. How about the guy wires vl
A.
ell, there was no mention of guy wires in our conversation.
Q. Let me ask you this : Suppose there is a cable hooked to
this boom, and it is around the center of the stack, we will
sayA. You could not set it with the boom that wav.
Q. Of Course not, but it could be lifted way u"p in the air
that way, couldn't iU
A. Yes.
Q. Wouldn't you have to have guy lines to
page 133 ~ straighten it up t
A. No. You would hook on above your center
of'balance so that the stack would swing in an upright position.
Q. ·would you do that with guy wires?
A. No, sir.
Q. ·with wl1at would you do it 1
A. You would hook on to the stack above the center so that
it would hang straight up and down. _
Q. You wired the guy wir~s 011 tlw staek?
A. They had to be on there to guide the stack over to where
it was set, I presume.
Q. \Vouldn 't the guy wires swing it in this direction, or that
direction, or any direction?
A. I don't know whether you are speaking of guy wires or
tag-lines. There is a difference.
Q. V\T ell, tag-lines; w11ateve,· you want 'to call them.
A. Tag-lines would be to steady the stack as it went up.
Q.
en. that would steady it, hut for what purpose would
the guv wires be used-the rigging· that you talked about?
A. The rip;ging I had reference to was the slings around the
stack to which the crane was hooked.
Q. How many men would be required to manipulate those
slings?

,v

,v
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page 134 ~

A. I would say it would require one on each one.
Q. How many would there be in a job like this Y
A. ·wen, normally, there are four or eight guy

wires.
. Q. Let's say there were four guy wires on this. What men
were. to handle those guy wires?
A. I don't know. I wasn't at the site when the stack was
being set.
Q. If your agreement with Mr. Kitchin was that he would
furnish the crane, together with an operator, isn't it true beyond peradventure that the men to handle the guy wires would
be your me,n 7
Mr. Rixey: If Your Honor please; that is not what· this
gentlemen says was the agreement.
Mr. Jacobs: If you are going to help him out, Mr. Rixey,
go ahead.
The Court: Are you through, Mr. Jacobs? Stand aside.
Mr. Jacobs: I am not through.
The Court: I thought you were walking away.
Mr. Jacobs: No, sir. I think it is proper cross examination.
Mr. Rixey: I object to misquoting the witness. The witness has said that the rigging wa~ the responsibility of Gary.
By Mr. Jacobs:
Q. May I ask you ag·ain, sir : ·who were the
page 135 ~ men that were to handle the guy wires-what
men? Didn't you testify that you rented a crane
and an operator from Mr. Kitchin for this job?
A. Capable to setting the stack in one piece, yes, sir.
Q. Now, you have further testified that there was certain
rigging to the stack. Isn't that true, Mr. Nelson Y
A. The rig·ging I had reference to, as I stated,Q. And you saidMr. Rixey: Let him finish.
By the .Court :
Q. Go ahead.·
A. -was the rigging around the stack. Several turns of
cable were put around the stack to make it fast, and then the
crane hooked to it. That is the rip:g-ing I had reference to.
When I was talking with Mr. Kitchin prior to starting the
job, nothing was r-:aid about guy wires or tag-lines, or anything

~a

.
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.By Mr. Jacobs:
Q. But you stated that there w.ere four tag-wir.es or _guy
wires.?
A. I did not state that.
The Court: He said that there might be f.our or there might ·
be eight.
A. I .said I did not know..
page 136 ~ By Mr. Jacobs:
Q. Upon the assumption that there were four,
what men w.o.uld handle those guy wires .on the ground, on this
.joM
Mr. Rixey: He said he did not lmow..
Mr. Bang·el: Now, Mr. Rixey, he is on cross examination
:and you ought not to suggest the .answ~r.

By the Court~
Q. Was there anything ·said between you and Mr. Kitchin
:as to who was going to attend to that? ·
A. No, sir, nothing was mentioned.
By Mr. Jacobs·:
Q. All you employed or rented from Mr. Kitchin was a
•crane and operator. Isn't that true?
A. That is correct.
Q. So if there were fo11r or eight men handling these lines,
they would have ·of necessity been your men under the supervision of Mr. Williamson. Isn't that true 7
A. Well, I don't know what men were on the guy lines. I
was not there. But, I know theTe were two men on top of
the stack, and we only had five men, if my memory serves me
·correctly, on the job, so we could not have had two men on
top and five men on guy lines, or four men either.
'Q. Well, it could not have been pursuant to any agreement
that you had with Mr. Kitchin that they were his men, because you only hired a crane and an operator.
page 137 } Isn't that true?
A. We contracted with Mr. Kitchin to set the
·stack. Yes, sir.
Q. I ask you, sir: All that Mr. Kitchin bad on that job, as
far as you know, was the crane and the operator?
A.. Well, there were a good many more men than the crane
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and the operator on the job-at least, there were when theaccident occurred.
Q. Do you know whether "\V. H. Garrison was on the job t·
A. No, sir, he was not.
·Q. How about L. T. Wiggins¥
A. L. T. Wiggins, no, sir.
Q. Where were G.arrison and Wiggins 1
A. I think they were in }\forehead City, North Carolina, if"
I am not mistaken, about that time.
Q. How about Honea?
A. That name sounds familiar.
Q. Stoneberger!
A. Stoneberger was on the job, I believe. I am not positiYe.
Q. Cleveland Barnes 1
A. Barnes!
Q. Yes.
A. I don't know..
Q. P. L. McBride?
page 138 ~ A. I think the names that you are calling now
were on a job at Morehead City, North Carolina,.
at that time.
·
·
Q. How about Bundickf
X. Bundick was there.
Q. How about Fred "\Vestmoreland?
A. He was there.
·
Q. How about Ramsey t
A. Ramsey was there. He was on top of the stack.
Q. So Ramsey, Bundick, and "\Vestmoreland were there?
l1.. I am sure thev were there.
Q. But you don't know whether McBride, Barnes, Stoneberger, Honea, "Tiggins and Garrison were there 1
A. I know Wiggins and Garrison were not there.
Q. But you don't know about Honea, Stoneberger, Barnes
or McBride.
A. Stoneberger was not there.
Q. How about Honea, Barnes and McBride 1
A. I don't recall them. I could tell from my records at the
office, but I don't remember the names. It has been too long
ago.
Q. Do you have the records in your office as to the men who
were on this job¥
A. I am sure that I do.
Q. Will you deliver them, say, in the morning!
A. I will see if I can do it.
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page 139 }

Q. Your men w"lrn were on this job, in addition
to Mr. Williamson 1

A. Yes.
Q. In your bid with Monsanto Chemical Company for the
erection of this stack, how much did you figure as the cost of
rental for this crane Y
A. The price was $20.00 per hour, and I think we figured
that three days would be sufficient to do the job, including taking the crane to the job and returning· it.
Q. You figured three days 1
A. Three days; that is my recollection.
Q. Could the job have been done in four hours?
A. I beg your pardon!
Q. Could the job have been done in four hours Y
A. ·what is that-the entire job?
Q. Yest
A. Taking the old stack down and putting up the new one?
·Q. Yes, and everything-four hours Y
A. I don't believe so, no.
·
Q. Could you lift the stack in four hours 1
A. I would say so.
Q. You could put it in place?
A. In one piece, yes.
Q. So you figured about $80.00 to Mr. Kitchin,
page 140 } four hours, for the lifting of the stack¥
A. No. I said three days.
Q. How much time t
A. You asked me how much did I figure.
Q. I understand. How much did you allow for Mr. Kitchin 's
work of picking up and putting the stack in place after the
old stack was dismantled and pla~ed on the ground Y
A. I could not tell yon that. "\i\T e don't make estimates on
the basis of just setting the stack, because our estimate includes removing the old stack and putting up the new one.
Q. So you don't know what figure you allowed for the rental
of this crane from Mr. Kitchin 1
•
A. I said three days.
Q. That would be 24 hours¥
A. It would be 24 hours.
Q. That would be $560.00Y
A. No, I don't believe that is rig-ht.
Q. Three times eight is 24, times 20 is $480.00. It iR $480.00.
Your position is that Mr. Kitchin asimmecl this responsibility
for a $5,000.00 job and was renting his equipment to you for
$480.00, with one operator?
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A. That is right.
Mr. Jacobs: That is all.
page 141

~

HARTWELL H. GARY, JR.
called as a witness on behalf of the plaintiff,
having been first duly s,vorn, testified as follows:
Examined By Mr. Rixey:
Q. Mr. Gary, will you state your name¥
A. Hartwell H. Gary, ,Tr.
Q. ·what relation do you bear to the G_ary Steel Products
Corporation Y
A. I am President of the Gary Steel Products Corporation.
Q.- Mr. Gary, you were familiar, were you not, with the
contract that your company made with Monsanto for the fabrication and erection of the smokestack 1
A. Yes, sir, I was familiar with it.
Q. I am going to ask you, please, to tell the jury what the
weight of that stack as fabricated by your company was? ·
A. The weight of the steel plates which constituted the
major proportion of the weight of the stack, by mill-weight_:_
that is ,the steel mill-weight and by the railroad bill of lading
was 21,800 pounds. The additional paraphernalia that went
up to make up the stack, which consisted primarily of two
rings made of two inch by three-eights inch bar, one at the top
of the stack and one at the bottom of the stack, and four angle
rings, made of three inch by three inch by threepage 142 ~ eights inch angle, which were used to connect the
.
three sections of the stack together, constituted
an additional weight of less than a thousand pounds, making a
total weight of 23,000 poundR or less.
Q. Is that the invoice from the steel company?
A. From Carneµ;ie-Illinois Steel Corporation, covering the
plates used in th~ manufacture of this stack.
Q. What is the weight given in that invoicef
A. 21,800 pounds.
Mr. Rixey: I ask that that be introduced.
(Received and marked ''Plaintiff's Exhibit 6. ")
By Mr. Rixey:
Q. I hand you another paper and ask you what that is .
.A. It is a uniform bill of lading. It indicates that the Car-
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negie-Illinois Steel Corporation is the shipper, and that the
material is consig·ned to the Gary Steel Products Corporation
.at their siding·, Norfolk, Virginia.
·
Q. The weight as given is whatt
A. The weight given is 21,800 pounds.
Mr. RL""\:ey: I offer that in evidence.
(Received and marked "Plaintiff's Exhibit No. 7. ")

By Mr. Rixey:
Q. Is that the same weight as given on this?
.
A. The order number referred to here is N-1920.
page 143 } Q. This is the invoice and this is the bill of
.
lading for the major part of the material-you
'.Say the steel plates?
·
A. The steel plates.
Q. That went into the fabrication of that smokestack; is
. that right f
A. That is correct, sir.
Q. And the weight given of th~t is 21,800 pounds Y
A. "That is correct, sir.
Q. You spoke about some other additional material going
into it outside of that. ·what was that f
A. It consisted of fourThe Court: He has described that. There is no use in
encumbering the record. It weights a little less than a thousand pounds.

By Mr. R.ixey:
Q. So the overall weight would be what f
A. 23,000 pounds or less.
Q. You sat here and heard the testimony of Mr. Nelson to
t11e effect that a short time before ,June 12th, as I understood
his testimony, he called Mr. Kitchin and talked with Mr.
Kitchin over the telephone on Sunday-wait a minute-and
Mr. Nelson said that he was in Garv's office at that time and
that you were present in the office also.
page 144 ~ A. That is correct, sir. That was Sunday, June
lltb-Sundav morninQ.".
Q. Can you tell us what you heard of that conversation?
A. I heard Mr. Nelson-I asked him when they were ~roing
to put the stack up, and be said they were going to start im-
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mediately. He said he had some questions that he wanted to
discuss with Mr. Kitchin. He called, and.to my best belief and
knowledge, he talked to Mr. Kitchin.
·
Mr. Bangel: One moment. I don't mind relating any conversation between Mr. Nelson and Mr. Kitchin in his presence,,
but not over the telephone. I object to it.
By the Gounrt :
Q. Were you in a position to hear what Mr. Kitchin saidt
A. No, sir. I could not hear what Mr. Kitchin said ..
The Court: Obje·ction sustained.
By Mr. Rixey-~
Q. You did hear a conversa:tidrr on the telephone· between
~1.r.. Nelson and Mr. Kitchin on that Sunday... Is that correctr.

Mr. Bangel: He would not know except what Mr. Nelson .
told him. I object to it.
The Court:· Unless he had personally recognized his
voice.
page 145 ~ Mr. Rixey: All :rig·ht, sir, I withdraw it.
By Mr. Rixey:
Q. You personally had no conversation with Mr. Kitchin
before the accident. Is tha:t correct?
A. No, sir, I did not.
Q. And you were not present at the accident 7
A. No, sir.
Q. State whether or not you were called to the scene after
the accident, and, if so, how soon you a:rrived.
A. I presume we were called immediately after the accident
occurred. Mr. Nelson came to me and said there had been an
accident at the Monsanto Chemical Company, and we got in
my car and drove to the Monsanto Chemical Company's plant.
Q. I want you to tell the jury, please, what occurred in relation between yo-µ and Mr. Nelson, on one side, and Mr.
Kitchin and anyone who was representing Kitchin, on tbe·
other side 7
A. Mr. Nelson had told me of his conversation with Mr.
Kitchin, and the agreement between Gary Steel Products
Corporation and Norfolk Contracting Company, in that the
Norfolk Contracting Company-
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Mr. Bangel: I object to that.
The Court: Objection sustained, as not responsive.
page 146 ~ By the Court:
Q. The question l\Ir. Rixey asked you was:
What Kitchin said, or anyone representing Kitchin said,
when you got there, if be was there.
Mr. Bangel: Subject to the exception heretofore noted.

By l\f r. Rixey:
Q. What was said by you or l\Ir. Nelson to Mr. Kitchin, and
what was said bv Mr. Kitchin to vou t
A. "When Mr. kitchin arrived 011 the job I asked Mr. Kitchin
what he thought we should do to get the mess cleaned up;
that the Monsanto Chemical Company's plant had to get back
into operation. Mr. Kitchin said that he understood the thing
had to be cleaned up; that he would like to wait until hh, Mr.
,vmiams arrives} on the job and would discu2s it with him · ~
-W-e waited until Mr. Williams arrived. Then in the mean- ,...
time I recalled to Mr. Kitchin the a~Teement between him and
l\fr. Nelson as to responsibility. '-·:Mr. Kitchin agreed that
that was the agreement.
Q. What did you call to l\Ir. Kitchin's attention f
A. I called to Mr. Kitchin 's 'attention the fact that the
agreement had been that in the cnse of failure of the stackif the stack collapsed or any rigging- ,vhich we attached to the
stack collapsed, it ,vould be our res nsibility;
page 147 ~ that in case of fai ure o , e era w ile the s ack
was being- taken from a position on the ground to
its resting place in the air, it would lJe the responsibility of
Norfolk Contracting; Company. Mr. Kitchin agreed that tlIBt
was correct. But he said, "Before .I agree to tell vou to ~o
:::rhmrdand take action in clearrin{t tliis up, I would like for Mi\
·wmiams to arr~e on--the:-seeH-e-e.=-1'1..'- - - - - - - - - - 'we waited for Mt. Wtlliaiilsfo arrive on the scene. There
was some discussion about the reRponsibilitv. In my presence
and in the presence of l\Ir. Nelson and Mr. Williams, Mr.
_Kjtc],ju reiterated the agreement. l\Ir. Williams then, when I
pressed him to give me an answe'r as to who would pay for
it, who would pay for the damag·es, said, "Go ahead. ·we
will be responsible for the payment.''
._
Mr. Jacobs: If Your Honor please, I object to the state-
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ment of trying to make ·wmiams the agent of Kitchin, and
move it to be stricken from the reco1·d.
The Court: Objection overruled.
Mr. Jacobs: Give us an exception, Your Honor.
The Court : Very well.
page 148

~

By Mr. Rixey:
Q. All right.
A. I questioned Mr. Williams-I said, "We will have some
costs to repair the damaged p~rt of the stack. How do you
want m~ to present my claim f '' He said, ''Just keep a record
of the costs, whatever costs there are, and present it to us and
we will be responsible for it.''
l\fr. Bang·el: Your Honor understands that our objection
goes throughout this line of testimony.
The Court: The Court understands.

By the Court :
Q. That was in the presence of Mr Kitghin Y
A. ....._
,Yes., sir.

_____

Bv Mr. Rixey:
·Q. Now, Mr. Gary, some question was asked by one of these
gentleman here about whether or not the operator of that
crane, as he was operating· the crane from the cab., could see
the lifting and setting of the section on the part of the stack
that was already installed?
·
A. Yes., sir.
Q. Did you ever get up in that crane to ascertain that?
A. I did not g·et up there for the purpose of ascertaining
that. I did get into· the cab of the crane. I would definitely
state that the operator of the crane could see the
page 149 ~ lifted section at all times.
Q. And could he see how to set it on the part
that was already stationary?
A. Yes, sir.
Mr. Johnston: I object to that, if Your Honor please. This
witness wasn't there at the time. He came there afterwards
and climbed into the cab of this crane.
The Court: However, he said he did make an observation.
Mr. J obnston: If Your Honor please, the question asked
him was whether the operator of the crane could see·to set the
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piece of stack on the piece already there? He doesn't know.
The point I want to make is that the .stack was not up there,
Your Honor, at the -time he was there. I .obj.ect to that.
The Court: I overrule your objection.
Mr. ,Johnston : I note an .exception..
By l\fr. Rixey::
Q. Mr. Gary,, state whether or not there is ·any doubt of .the

.fact that the boom of the crane collapsed.
Mr. Jacobs: I object to that.
'.Mr. McCoy: I object to that.
The Oourt: Objection sustained. He was not
'_Page 150 } present.
Mr. Rixey.-: He saw it afterwards, if Your
Honor please.
The Court: Anything that he knows is hearsay about that.
By Mr. Rixey-:
Q. State whether or not you saw any pieces of the crane and

,examined them after the ·accident.
A.. I saw three pieces of latticework which had been broken
,off on the side of the boom, lying on the ground. They had
broken by the welds breaking-I mean, they had come loose
by the fact that the welds had broken.
Q. What did that indicate to youT
l\fr. Jacobs: I object.
Mr. Rixey: I will qualify him.
By Mr. Rixey:
Q. What experience have you had, Mr. Gary, in the matter

,of welding?
A. I have been in the manufacture of welded products since
.June, 1933.
Q. And that has been your alltime business 7
A. Yes, sir.
Q. I ask you then what is your opinion from what you are
testifying to as to whether or not there was any defective
welding in that boom 7
page 151
products.

~

Mr. McCoy: Just a minute. I have an objec- .
tion. I do not think he is properly qualified. He
said that he l1ad been in the busmess of welded
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By the Court:·
Q. What do you mean by "being in the business"T What
character of business have you been engaged in as to the·
nature of the work that was being· done?
A. I started my career working in the shop, building tanks;
and welding pieces.
Q. You actually have had experience in welding!
A. Yes, sir.
The Court: Answer the question ..
Mr. McCoy:· Note my exception.
A. Mr. Rixey, I would not be willing to make the positive·
statement that the failure occurred because of defective welding. I can positively make the statement that the fractures·.
occurred in the weld· and not in the metal,. either the longitudinal members of the boom or theBy Mr. Rixey:
Q. Now-

Mr. Jacobs: Letbim get through..
A. -or. the latticework of the boom. The fractures occurred on the pieces I saw in the welds, themselves.
By Mr. Rixey:
Q. If welding is done properly in a workmanlike manner:,
what is the probability of the weld breaking rather
page 152 ~ than the body of the steel?
(The last question was read by the reporter, as requested.)'
Mr. Johnston: If Your Honor please, he has testified that
he could not state to the Court and jury that the- cause' of this
break, or whate-ver it was, was due to defective welding·.
By Mr. J ohn~ton:
Q. Is that correct?'
A. That is. correct..

·

:Mr. J olmston: If Your; Honor please, I think tliis question
would not have any bearing on it.
Mr. Rixey: I submit that we a.re entitled to prove the probability.
The Court: I think the witnesses' previous answer has precluded him from expressing an opinion.
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Mr. Rixey: I note an exception. Answer these gentlemen.

CROSS EXAMINATION.
By Mr. McCoy:
Q. Mr. Gary, you were not there at the time of the accident,
were you?
A. I testified to the fact that I was not there.
Q. Did you get in the cab of this crane before
page 153 ~ the day of this accident 1
A. No, I did not. I testified that I had not been
at the site of the accident until after the accident.
Q. When you got there the boom was already down Y
The Court: Can't you confine these questions to matters
which he has not already covered?
Mr. Mc.Coy: This witness has said-and I think I can quote
him-he said, '' I can state unequivocally that the operator of
that crane could see the load.''
The Court: But as to the Court, he bas made it clear that
he got there after it was all over. There is no need to encumber the record,, having him repeat what he has already
said.
By Mr. McCoy:
Q. When you got into the cab of the crane, the boom was
not in an upright position?
A. I got in the crane when the boom was in a collapsed condition, and I got in it later when the boom was up, and the top
section of the stack had been set.
Q. That was quite a number of days lated
.
A. No, sir. I g·ot in it that day when another boom was put
on to do some work at the fop tl1ere.
.
Q. And was the crane still in the same position?
. A. As far as I know, the crane was in the same
·
.
page 154 ~· position.
Q. And it did not have a load on it, however?
A. There was no load on it, no, sir.
Q. I believe your men attached the guy lines or taglines to
the stack, did they not?
A. I can't testify to that, sir. I don't know.
Mr. McCoy: All right.
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By Mr. Jacobs:
·Q. You heard the testimony this morning, did you not, that
this section of stack was hanging on that boom, and was raised
from 6 to 18 inches a minute for 95 feet? You heard your
foreman so testify, did you noU
A. I heard Mr. Williamson testify to that, yes, sir.
Q. That it was suspended, hanging from this boom for that
period of time, somewhere between an hour and probably a
little over Y
A. I heard that testimony.
Q. It was just hanging up there, and in all of that time it
did not collapse Y Yon heard that statement, too, didn't you Y
A. I heard that statement, yes,, sir.
Q. 'What would have prevented it from hanging up there a
week f You are an expert f
A. Do you want my opinion 1
Q. Would it be something in connection with the guy lines
or tag wires? Wouldn't that be equally as probpage 155 ~ able f
By the Court :
Q. ·You may answer it anyway you wish?
A. You are asking me what I think? Is that what you want
me to doY
Bv Mr. Jacobs:
''Q. No, sir. I know what you are thinking¥
The Court: The question you asked him was what he
thinks. He did not stay there three or four days, so he does
not know.
By l\Ir. Jacobs:
· Q. You heard that it had been lrnnging there for that length
of time?
A. Yes, sir.
Q. Is this the Crane1'Iobile that handled the job?
A. I cannot testify to the fact that this is a picture of the
exact model. It appears to me to be just that.
By the Court:
Q. Have you ever seen that pamphlet before Y
A. I have seen a pamphlet similar to this. That was the
pamphlet that was referred to in the testimony of Mr. Nelson,
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:and which I also saw, or that was a· pamphlet similar to this.
Mr. Jacobs: I want to introduce it in evidence, if Your
Honor please.
page 15'6 } The Court: You had better put it in by your
man. He said be had seen one similar to it.
Mr. Bangel: I understood him to say that that is the same
as the Cranel\fobile that was there.
Mr. Rixey: No, he didn't. He said he had seen a similar
paper to that.
The Court : Stand down.
l\fr. Rixey : I think we1 will rest.
Mr. Johnston: vVe have a motion.

( The following proceeding was had in the absence of the
jury:)
Mr. J obnston: If Your Honor please, the attorneys representing Bay City Shovels in this case make a motion to strike
the evidence as far as it applies to the defendant.
The Court: You may rest. Mr. Rixey, the motion is before
the Court to strike out the evidence so far as Bay City is concerned. The Court will be glad to have you point it out, but
the Court bas followed the evidence closely and cannot recall
that you have put on any evidence showing any duty to Gary
·owed by the Bay City.
(The motion was further agrued., after which
page 157 } the following occurred:)
The Court: The Court will sustain the motion to strike out
the evidence as to Bay City.
l\fr. Rixey: We note an exception.
Mr. Bangel : We except, too, if Your Honor please.
(The trial was then resumed in the presence of the jury.)
The Court: Before there is any further testimony, the
Court ·takes tllis opportunity to advise the jury that during
your absence from the court room motion was made by counsel for Bay City Shovels, Inc., a co-defendant, to strike out the
plaintiff's evidence as to any liability on their part. The
Court has sustained the motion and has held that there is no
actionable negligence on the part of Bay City Shovels. So,
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when ycru do- retire· eventually to consider you:r verdict, bear
in mind that the Court has sustained the motion. As to the·
defendant, Bay City Shovels1 there is no evidence· on which ai
verdict for the plaintiff ag·ainst them may be based.
page 158 } .
WALTER C. HARBUCKo .
.
called as a witness on behalf of the def enda:nt,,
having been first duly sworn, testified as follows:.
Examined by Mr., Bangel:
Q. State your name, please,: sir¥
A.
alter C. Harbuck.
Q. Y O'Ur agP. ¥
A. 48.
Q. Where do you live, Mr~ Harbuckf
A. I live in Hay City, Michi:gan, at present..
Q, .And y{)ur occupation¥
A. I am field erection eng.inecT for Bay City Shovels-.
Q. How I011g l1ave you been connected with that companyt'
A. 15 years.
Q. Does that company sell or· manufacture equipment f
A. "\Ve manufacture equipment.
Q. Who manufactures the Bay City CraneMobile t
A. Bay City Shovels.
Q. Is that your employerf
A. Yes, sir.
Q. What experience, if any, have you had with the operation of cranes, and particularly CraneMobiles Y
A. WitI1 cranes and shovels-different front end attachments on machines-I have had up to now 28 years ..
Q. You are familiar with the CraneMobile that
page 159 ~ was used in the erection of the smokestack at
:Monsanto Chemical Company's place,
A. Yes, sir.
Q. I hand yon this paper and ask you whether this shows
the model of the CraneMobile that was used on the job at Monsanto?
A. Yes., sir, that is it .

,v

Mr, Bangel: We offer it in evidence and ask that it be
marked as an exhibit.
(Received and marked "Defendant's Exhibit 11. ")
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By l\fr. Bangel:
Q. What size machine is it?
.A. That bas a 25 ton lifting capacity. The way lifting capacities are :figured, according to this pamphlet, is by different
lengths of boom.
Q. Do you know whether or not this CraneMobile had been
used prior to its use at the Monsanto Chemical Company?
A.. Other than being- thoroughly tested so far as lifting capacities at Bay City, it had not.
By l\fr. Rixey:
Q. You say it had not been tested f
A. No, sir.
By Mr. Bangel:
Q. Who uncrated the machine?
page 160 ~ A. Pardon?
Q. Who uncrated the machine?
A. It really wasn't crated, but I unloaded it off the car.
Q. To whom had it been sold hy your company 1
A.. Reliance Equipment Company.
Q. And the Reliance Equipment Company sold it to whom?
A. Mr. Kitchin, or Norfolk Contracting Company.
Q. Had it been used by the Reliance Equipment Company?
A. No, sir.
Q. They are a distributor?
·
A. That is right.
Q. When it arrived in Norfolk I understood you to say that
you helped to remove it from the car?
A. Yes, sir.
Q. From the freight car it was taken where?
A. To Norfolk Contracting's yard.
Q. And from there where was it taken?
A. To Monsanto Chemical Company.
Q. Was it used from the time· it was taken from the freight
car until the time it was taken to Monsanto f
A. In no way, except to erect a minimum amount of boom.
In no way was it used except to erect the basic seepage 161 ~ tions. ·
Q. Who did that f
A. I did the operating, and I guess Mr. Kitchin 's mechanic
helped.
Q. It was done under your supervision?
A. Yes, sir.
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Q. From the Norfolk Contracting Company you say it was
taken to Monsanto. Who operated the piece of equipment
there?
A. I did.
Q. 1Vould you mind in yonr own way telling the Court and
jury what occurred immediately preceding and at the time the
boom collapsed T
A. When we arrived on the job at Monsanto Chemical Company, we put in 110 feet of boom and took down the old original stack. We used the same amount of boom to putBy Mr. Rixey:
Q. Would you talk a little bit louder?
A. Pardon!
Bv the Court :
.,Q. Raise your voice a little so everyone can hear you¥
A. We put in 110 feet of boom and erected the basic section
of the stack. Then we put in 20 more feet of boom and were
in the act of erecting· the top section;
page 162

~

By Mr. Bangcl:
Q. Was the top section attached to the crane's

cable?
A. Yes, sir.
Q. Was there anything- attached to the stack, itself., besides
being attached to the ca hlc of the crane 7
A. There were g·uy lines.
.
Q. How many guy lines were there?
A. There were three-well, actually fo'Qr, including the one
g·oing to the Lorain Crane.
Q. "\Vas the Lorain Crane in operation at the time, or stationary?
A. Stationary.
Q. And what was it being used for1
A. It was being· used to line up the stack; to hold it in a
vertical position.
Q. What caused the boom to give¥
A. What was the question!
Q. What caused the boom to give?.
A. I would say it was improper handling of the guy lines.
Q. Who was handling those guy lines,
A. I understand they were men of Gary Steel.
Q. Where were you 'at the time?
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A. In the crane's cab.
page 163 }

Q. Could you see the ends of the guy lines Y
A .. No, sir, no, sir.

Q. Could you see the top of the stack from the cab of your
CraneMobile?
A. No, sir, I could not unless I g-ot off of the crane seat and
got in back of the seat and looked up through a bole in the
roof. But, from the operating position I could not see the top
cof the stack.
Q. Who was supervising· the erection of that stack Y
A. Mr. Williamson.
Q. Is that Mr. Williamson of Gary SteeH
A. Yes, sir.
Q. Did you hav.e anything to do with the erection of that
:stack other than operate that crane?
A. No., sir, I did not.
Q. You said that the reason the boom collapsed was due to
the improper operation of the guy lines?
A. That is right.
Q. "Who was directing the OJJeration of the guy lines Y
A. Mr. Williamson.
·
·Q. How would he do that?
·
A. He was.standing down beside the crane, I would say, oh,
5 to 10 feet to my right on the ground, and he was also giving
me hand signals as to when to raise the load and when to stop;
and also he would go and direct these men who
page 164 } were on the guy lines as to how much to pull them.
·
He asked me when he would leave his position to
let him know when the stack was straightened up. At times
he had to help a man on the end of a guy line to get the stack
~traig·ht.
Q. Was the boom of that CraneMobile sufficient to have
raised that stack-sufficiently strongY
.A. I am quite sure it was, because we had made preliminary
tests before even trying to swing it over the building.
Q. ·where were those preliminary tests made Y
A. At Monsanto.
Q. Who was present?
A. Mr. Williamson and his crew.
Q. Was that the same Mr. Williamson who was field superintendent for Gary?
A. Yes, sir.
Q. Did you make a test with this CraneMobilef
A. Yes, sir.
;
i
1
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Q. The same CraneMobile that was in operation at the time
the stack fell Y
A. Yes, sir. We made the first test when we erected the 130J
feet of bO'om.. That was the first day.we erected the 130 feet
of boom?
Q. "W_hat happens to a boom, if anything,. when
pag·e 165 ~ a ~ 1s made slack or tight Y Wba:t eff~
~o~~aveT
A. Well, itpufs a terrific strain on the boom. It dependsPon the amount that the load sways or swings. Booms are not
built for as much load on the sides as they are up and down ..
In lifting, any crane operator will verify that you have to keep
your load., the center of gravity, under your boom as near as.
possible-that is,. straig·ht up and down-because any side motion will cause
r cause a failure.
Q. Whose duty was it to see
1s play did n0t occur in
the e1·ection of this stack?
A .. I did not understand.
Q. ·whose duty was it to prevent that play from taking
place in the guy linesf
A. I would say Mr. Williamson's and the men on the guy
lines.
Q. Did you have anything to do with that Y
A. In no way, except when he asked me to let him know
when the stack was straight up and down.
Q. ·what do you mean by that-"When the stack was
straight up and down''?
A. Hanging in a perpendicular or vertical position.
Q. And when that occurred what was necessary to be done?
A. Pardont
page 166 ~ Q. What happened when that was done, when
it was hanging that way!
A. You say what happened?
. Q. What would you do when it got perpendicular? Would
you raise the stack y·
A. Yes, we would raise it a small amount at a time.
Q. How hig;b would you raise it?
A. I could not tell exactly because I was at the wheel. I
was watching Mr. Williamson's sig·nals.
Q. Would be signal for you to go up?
A. Yes, sir.
Q. Would he signal for you to stop Y
A. That is right.
Q. Then when that was done who would direct the men who
had the guy wires i
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A. ::M:r. Williamson.
Q. How were you getting your signals from Mr. Williamson?
A. By hand signals, such as ''Stop.''
Q. Where was· he standing in reference to your crane?
A. He was standing from 5 to 10 feet to my right, on the
ground.
Q. How would he signal to these men who had the guy'lines?
A. He would go up to the corner of the building
page 167 ~ where he could see the man on one guy line, or the
man on another guy line on the right. I don't
think at any time he had to bother one of them, too much, on
the opposite side.
Q. Could you see the men who operated the g·uy lines on
the opposite side?
A. No, sir., I could not see the men.
Q. Were you working. for Norfolk Contracting Company or
the Bay City Shovels f
A~ Bay City Shovels.
Q. Was Mr. Kitchin on that CrabeMobile at that time Y
A. No, sir.
Q. Was any operator on that crane who received compensation from him at the time¥
A. There was an operator out there, but he was not on the
crane.
Q. Did be have anything to do with the actual operation at
the time of the collapse?
A. No, sir.
Q. Did he have anything to do with the operation of it when
they started lifting?
A. :N"o, sir.
·
Q. You took it completely from the beginning to the time of
the collapse f
A. That is right.
Q. Were you taking any orders from :Mr.
page 168 ~ Kitchin or the Norfolk Contracting Company at
the time?
A. No, sir.
Q. Were you taking them from anyone other than Mr. Williamson, Gary's man?
A. No, sir.
Q. ·About what time did this accident occur?
A. I actually did not notice the time, but I would say it was
between 8 :00 and 9 :00 o ~clock.
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Q. How long had you been operating that crane in lifting
that stackt
A. We started around 6 :00 in the morning.
Q. ·who fastened the guy lines to the stack, itself Y
A. Mr. Williamson's men.
Q. Did yqu have anything· to do with iU
A. No, sir.
Q. Did Mr. Kitchin or the Norfolk Contracting Company
have anything to do with iU
A. I did not see them.
Q. The men who did it were from Gary SteeU
A. Yes, sir.
Q. It was Gary Steel's men, I understood you to say, who
were operating· the g·uy lines¥
A. Yes, sir.
Q. That Bay City Crane:Mobile, you say, is of 25 ton capacityt
A. Yes, -sir, with 30 or 40 feet of boom. The
page 169 r capacities are also :figured by tipping·-at what
tipping radius. . Q. You. were operating it and you knew the length of the
boom, and all Y
A. That is righU
Q. It was put there that day by you, was it, or Gary's men t
l\fr. Rixey:

I can't hear you.

By Mr. Bangel :
Q. Was the extension of boom done by you or by whom Y
A. I think Mr. Kitchin's men helped to install the sections
in the boom.
Q. After they were installed how long was the boom?
A. 130 feet.
Q. Was it sufficiently strong to raise the stack?
Mr. Rixey: If Your Honor please, I think my friend has
been leading rig·ht straight along. I object to it.
The Court : I do not think there is any leading question
there. There is no evidence here that this gentlemen knows
the weight of the stack.
By Mr. Bangel:
Q. You were there. You examined the stack,
page 170 ~ did you not,
A. Yes, sir.
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J3y the Court:
Q. Did you kn-0w at that time the weight of iU
A. I knew what Mr. Kitchin had told me.
J3y Mr. Bangel:
Q. With that informationMr. Rixey: Let's see what Mr. Kitchin told him.
J3y Mr. Bangel:
Q. "\Vhat was the weight of iU
A. 23,000.
\Q. 23.,000 pounds j
.A. Yes, sir.
Q. Was that Bay City Crane Mobile, of 25 ton capacity,
with a 30 foot boom, capable of raising this stack?
A. Yes, sir.
Q. Had there been no slackening or improper slackening of
:the guy lines, would this accident have happened!
A. I don't think so.
Q. You are here today for Bay City, are you noU You
:are still representing Bay City?
A.. I came yesterday or the day before-two nights Tuesday
night.
·
page 171}

CROSS EXAMINATION.

By Mr. Rix·ey-:
Q. You have described yourself as a field erection engineer..
Is that right?
A. That is right.
Q. "\\7hat is your technical training along that line?
A. vVell, in order to get a job with a manufacturer of building equipment on the order of Bay City Shovels, you have to
have many years of operating, as well as mechanical experience in servicing and operating their equipment. There is a
lot of experience picked up along the road, after so many years.
I have been on all types of steel erection work, as well as
bucket work, we call it, and shovel and draglines, and that
type of stuff. I have had more experience on Bay City Cranes
than any others.
Q. In other words, you are an expert in the operation of
cranes?
A. Well, I would not call myself an expert.
Q. I thought that was the way you answered my question.
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I ask·you what technical training did you have to- operate in
the capacity of a field erection engineer for Bay City Y
A.. I have had many years- of experienee..
Q.. Just the experience Y
A. Yes, sir.
page· 172 } Q. Have you had any techinal training outside·
of your experience Y
A... Wh~t do you mean. hy '' technical training',.,
Q.. Have you. ever graduated at any technical schooH
A. No; sir. I don't know of any school that you can go t0>
to learn how to operate a crane.
Q. You just learned that the hard way, by operating!
A. That is right.
Q. And unless a man has had many years of experience,_ Ire·
is not fit to operate ;. is that right t
A. Yes, I have had many years..
Q, That is not the question I asked you .. If he has· not had.
many years of experience in operating, he is- not a fit person to,
operatet
A. I would not say that; I think that depends on the man's.
ability, whether he is. fit to operate or not, no matter how many
years.
Q. Do you think you would have been fit to operate it without any experience?
!fr. Bangel: If Y O'Ur Honor please, that is improper.
Mr. Rixey: I withdraw that question.
By Mr. Rixey:
Q. How many years 0£ experience did you have a:s an ereetion engineer Y
A. 15 years.
page 173 } Q. 15 years of experience?
A. Yes, sir.
Q. How did you happen to be down here operating this
particular piece of equipment°!
A. It is Bay City S110vel"s policy that a serviceman or erection engineer. go out with a new piece of equipment that has
been sold to instruct the owner's or customer's personnel in:
the operation of a Bay City machine.
Q. So in the operation of this machine you were demonstrating to Kitchin's men how it ought to be done. Is that
right?
A. No, sir. I was actually operating this machine because

I

I
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Mr. Kitchin's man was hospitalized, and he asked me if I
would run it at that time.
Q. I understood that you were sent down here for the purpose of demonstrating to Mr. Kitchin 's men?
A. Well, I don't know what I was sent for. I was sent for
the purpose of instructing them.
Q. You were sent for the purpose of instructing?
A.· That is right. ·
Q. Were you instructing them at the time of this accident?
A. No, sir.
Q. WhaU
A. No, sir; none except the operator that Mr.
page 174 ~ Kitchin had.
Q. For whom do you claim you were working
at the time of this accident 1
A. Bay City Shovels.
Q. And they sent you down here to demonstrate and to
instruct; is that right.
A. That is right.
Q. But you claim that you were 11ot dojng; what they sent
you here to do on this particular occasion. Is that righU
A. Well, I was doing instruction work.
Q. Whom were you instructingf
A. Mr. Kitchin had an operator out there in case his man
would not come back to work.
Q. You were instructing him, we re you f
A. Some·.
Q. Is that the man named Bonner¥
A. No.
Q. ,vho was the man that you were instructing then?
A. I don't remember his name.
Q. Was his name Price Y
A. No, sir.
Q. Can you get his name? I would like to know his name?
A. If I I1eard his name I probably would repage 175 ~ member who it was.
Q. So your primary purpose then was to instruct that man of Kitchin 's who was out there on the job?
A. That was not my primarv purpose, no. As I say, Mr.
Kitcbin's reg·ular operator was in the hospital, and Mr.
Kitchin sent this man out there so that when this j'ob waR
finished at Monsanto Chemical Company, this man could go
ahead and operate until his regular operator was back.
Q. So you were instructing that man of Kitchin 's as to how
to operate the machine f
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A. Not when we were making any lifts, I wasn't instructing him.
Q. You were not instructing· him then t .
A. No.
Q. But you were instructing· him outside of the lifts, but
when you were lifting anything, he wasn't to take any instructions from you Y
A. That is right.
Q. Is that the idea f
.A. Yes, sir.
Q. Did you tell him thatf
A. Well, yes, naturally. I would not let him up in the cab
with me.
Q. You told him not to observe how you were lifting it, but
otherwise he was to take bis instructions from
page 176 ~ you. Is that righU
A. He understood that was what he was out
there for.
Q. What is the purpose of a crane? Isn't it to lifU
A. That is right.
Q. Well, that was the very function that you were here to
perform: To instruct him in the lifting?
A. That is possible.
Q. WhaU
A. Yes, sir.
Q. Yet you told him not to take any instructions from you
while you were lifting?
A. That is right.
Q. That is right, isn't iU
A. That is right. He was an experienced operator.
Q. You don't know his name 1
A. I don't remember it, no, sir.
Q. Is he the man who was operating the Lorain Crane T
A. No.
:Q. WhaU
A. No.
Q. Who was the man operating the Lorain Crane¥
A. I believe his name was Price. .
Q. And he was one of Mr. Kitchin's men, wasn't heY
A. Yes.
Q. And what was the reason for that Lorain
page 177 ~ Crane being there on the job¥
·
.
A. We had one of the lines from the stack
fastened to the Lorain.
Q. And be was out there holding that line; is that right °l
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A. He was on the crane holding the line.
,Q. Holding that guy line?
A. That is right.
Q. And that was Mr. Kitchin's man, wasn't iU
A. I think so, yes.
Q. In operating the crane, he operated the guy line, too; is
that right¥
A. "\Vell, the guy line was connected to the crane.
Q. And he was operating it, wasn't he?
A. I don't know if there was any operation to be done.
When we got the stack up ready to set, he was to straighten
it up, I understand.
Q. What was the purpose of that Lorain Crane being out
thereY
A. To straighten out the stack when it was ready to make
,connection.
Q. Wasn't it to extend your boom T
.A. To do what? ·
Q. To extend the boom 7
A. Oh, yes.
page 178 } Q. You needed a crane to extend the boom from
110 feet to 130 feet, didn't you¥
A. That is right.
Q. And that was the primary purpose of Kitchin sending
that Lorain Crane out there, wasn't it!
A. Yes, sir.
Q. When you got out there on the job, as I understand it,
you took the old stack ~own with the 110 foot boom., didn't
you!
A. That is right.
Q. And you put the lower part of the stack up with the 110
foot boom, didn't you 7
A. That is right.
Q. And you were told that Mr. Kitchin had agreed to erect
the whole new stack with a 110 foot boom, weren't you Y
A. Yes. I was told that when I first came down.
Q. Exactly. And you knew that l\fr. ,vmiamson was expecting you to erect that stack in one unit with the 110 foot
boom, didn't you f
A. I did not understnnd the question.
Q. I say, you knew that Mr. Williamson expected you to
·erect the stack in one unit with the 110 foot boom?
A. He did mention that to me.
Q. Exactly. You told him that you could not
page 179 ~ do it, didn't you?

us-.
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A. That is right.
Q. And you told him: that you wo.uW. have to.. have a: 13())
I>0om, didn't you Y
A. That is: l!igh.t...
Q. So the· idea of the· 130 ooom: came· f1~om you,. didn't it t
A ... I :rerolly· do;n,'t know· about that now.. I could not say_
] don.'t. remember· whether it was my own idea.
Q•. You. have. just. told us. that yo;n. knew. Mr~ Williamson expe.cted you to lift the whole stack in one unit with t.he.110 foot
bo0mf·
A. Yes,. that is- right ..
Q. And you told him that you could not do it f
A .. Yes, that is· right ..
Q. So the idea of making a. 130 foot boom caine from. y~
didn.'t it¥.
A. I guess so;: yes; sir.
Q.- I guess so,. too.. Kitchin sent tbis: :Lorain Crane· out
tfremr for the- primary pm?pese: 0:f permitting you to! extend. th~
boom. from 110 feet to 130 feet!
A. Yes, sir.
Q. That is right, isn.'t it t.
A. Yes,. sir..
·
Q. And you say that the extension· was- made· by you and
Mr. Kitchin 's men?
pag_e 180 f. A.. Yes, sir.
Q. Now, as I understood you to say,. Mr. Harbuck, this 25· ton ctane was· de·signe-d to have- a boom-did1 you'.
say 40 feet, ·or did I misunderstand ypu 1
A. No. I say that 25 tons is the basic boom ..
Q. For a 40 foot boom ; is that right 1
A. No;· that·is· the· basfo· boom.
Q. What is the rated capacity with a-. 130. foot hoom.f:
A.. I don't know, sir.
Q: You don't know·r
A. No.
Q. ·with all of these past years of' experience yon a·on 't
know?
A. No, sir, I do not.
Q. Have you ever used a. 130 foot boom on a similar crane·
toi that?
A. Yes; sir~
Q. How much have you ever lifted with a 130 foot boomf'
A. We have lifted around 24,000 pounds ..
Q. 24,0007
A .. Yes,. sir ..
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Q. Where did you do that!
A. In Salt Lake City.
Q. Do you know how much weight you had on
page 181 r the boom at the time of this collapse!
A. Not exactly, no, sir.
·
Q. Mr. Kitchin, as I understand it, had told you that the
overall weight of the whole stack was 23,000 pounds Y
A. Yes, sir.
Q. And about half of it was in the lower section that you had
set, wasn't iU
A. Yes, sir.
Q. So the section that you were actually setting at the time
of this collapse was somewhere about half of 23,000 pounds?
A. That is right, sir.
Q. Something under 12,000 pounds?
A. Yes, sir.
Q. In making a. lift of 12,000 pounds with your machine it
collapsed, didn't it!
A. Yes, sir.
Q. There is no doubt about that, is there?
A. ·what was the question?
Q. I say there is no doubt about the fact that the boom collapsed Y
A. That is right.
Q. I understood you to say that Ur. "\Villiarnson would stand
down on the ground below you, ancl when there was need for
a slackening up or tightening of any of these guy
page 182 ~ lines, he would go over to the person and assist
him in it. Is that correct?
A. That is right.
Q. Of course, Mr. Williamson was lower down as he stood
on the ground than you were as you sat up in the machinef
A. Yes, sir.
Q. So yon could see more than he could see 1
A. No, I could not.
Q. WhaU
A. I could not.
Q. You could see over the building more than he could,
couldn't you?
A. Maybe a little over the building, yes, sir.
Q. And he could not sec any of tl1ese guy line people, as I
understood you to say, but he would have to go over to them.
Is that right Y
•
A. He could probably see the tops of them, but be could not
see the men operating the guy lines.
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Q. That is what I am saying. Can you tell me why it was
necessary for him to stand by ·you 1 Why wouldn't he go over
and be with these g·uy line people V
A. I think I have already explained that he was giving me
signals down there, which were hand signals. I was watching him; I wasn't watching the stack.
Q. You mean to saypage 1~3 ~ A. I could not see the stack.
Q. You mean to say that Mr. Williamson was
giving orders to an expert operator, with 15 years of experience, as to how to lift a load
A. Yes, sir-how much; not how to. Not how to lift, but
how much.
1
~

The Court: Gentlemen, return at 10 :00 o'clock tomorrow
morning.
Mr. Rixey: Will Your Honor instruct this gentlemen not
to talk to anyone about this case V
The Court: Between now and tomorrow morning don't
have any discussion with anyone about this case.
(Thereupon, an adjournment was taken until Friday morning·, April 17, 1953, at 10 :00 o'clock.)
page 184

~

Norfolk, Virginia
April 17, 1'953

Met pursuant to the preceding day, with the same parties
present as heretofore noted.
WALTER C. HARBUCK,
being recalled, further testified as follows :
Examined by Mr. Rixey:
Q. Mr. Harbuck, you testified yesterday that at the time of
this accident you were eng·aged in instructing one of Norfolk
Contracting Co~pany 's men in the operation of the crane,
but you· did not know his name?
A. Yes, sir.
Q. Have you since found out his name f Have ·you learned
his name?
A. No, sir.
.
Q. Have you seen him around the court room, either yester day or today Y
A. Yes, sir, I have seen him.

J. F. Kitchin, &c. v. Gary ·steel Products Corp., ~t al.

151

JValter C.. Harbuck..

!Q. Is he out here nowt
.A. Yes, sir..
Mr. Rixey: Judge, would you mindThe Court: Let all of them step to the door, and let the
~gentleman point him out.
(The witnesses appeared in the court room, after which
the following occurred:)
page 185 "}

A. It is the elderly man.

J3y the Court:
Q. The last one who came inf.
A. Yes, sir.
Mr. Rixey: May I ask his name t
Voice : J. W. Gentry.
The Court: You all may go back now~
(The witnesses retired to the hall)

By Mr. Rixey:
Q. Will you describe, please, the method by which you were
making the lift? Tell us where you placed your crane, and
·all about it, please.
A. I had it backed up to the building of the boilerhouse, as .
close as possible to the building.
Q. How close did you get to the building?
A. I don't remember exactly, but I think we were within
·one or two feet of the building.
Q. Did the back part of your crane back up to it, or the
front part of it go up to it?
A. The back part.
'Q. Is that the proper method when you are going to lift
:;omething: That you back it rather than put the front end
to it?
A. Yes, sir, the back end.
Q. Where was this unit that you were to lifU
page· 186 } Where was that?
...
A. It was over on the side to the left, on the
left side of the machine.
Q. And how did you hook on to that?
A. Mr. Williamson's men hooked' on to the slings or lashing around the stack.
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Q. And then what did you do Y
A. I lifted it ..
Q. You lifted· it Y How high did you lift it first I
- A. "\Ve lifted it high e:no1:1gh to clear the building, because·
we had to swing from the left off the ground up over the roof
of the building.
Q. Did you make that lift all in one lift,. or did you make
pauses to lift it 11:p over the building i
A. That was all in one lift..
Q. All in one lift Y
.A.. Lifting and swinging.
Q. And did you lift and swing at the same· time,. or did you
lift first and then swing?
A. I believe that I lifted and swung at the same time.
Q. At the same time¥ vVas that the proper method of doing:
thaU
.
A.. Yes, sir, as long as everything is. goi:gg goodr
Q. . I beg· your pardon t
.
_page· 187 ~ A. As long as everything is g·oing good.
Q. So you lifted and swung at the same time "l
A. I think I did. I am not positive.
Q. Over the building t
A. Yes, sir.
Q. Of course, you were in a position to see that ope-ration,.
weren't you 1
A. I was at that time, yes, sir.
Q. And how far above the ground did that lift take you?
A. vV ell, part of the roof of the building wasn't as high as
the boilerhouse. TheTe seemed to be kind of a she·d out there,
or something. But, I would say about 20 feet.
Q. 20 feet off the ground Y
A. Yes, sir.
Q. Let me ask you about these pictures while we are at it..
Who took these pictures?
.A.. A man named Will, a photographer.
Q. At whose request did he take them!
A. I believe it was our dealer, Mr. Cullifer, or Reliance
Equipment Company, that asked him to take those picturesr
Q. So he was there at the request of the dealer for Bay City
Shovels. Is that right 1
page 188 } .A.. That is right.
Q. You arc familiar with these pictures, aren't
youf
A. Yes, sir; I have seen them.
Q. Were there any other pictures taken that are not there?
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A. (Examines) All of those pictures were taken the day of
the accident.
Q. I understand. I asked you were there some other pictures taken that are not included in that g·roup? What I am
g·etting at, l\fr. Harbuck, !""will ask you point-blankly: wasn't
there a picture taken of the boom actually collapsing, in the
act of falling 7 Wasn't there a picture taken of that Y
A. Sir, I really don't know. I don't remember. I have not
seen that picture.
Q. You know that such a picture was taken, don't you?
A. No, sir.
Mr. Bangel: If Your Honor please, we know notl1ing about
these pictures. They were taken by Bay City or Reliance. We
know nothing about it. Mr. Rhey snid, ''You know it." M:r.
Rixey says, ''You know there was such a picture.'' If he has
it, lie oug·ht to offer it. He oug·ht not to do this by innuendo.
The Court: This witness says that he knows nothing about
anv picture other than those that he has in his hand.·
.,
A. To the best of my recollection., I don't repage 189 ~ member any more.
By Mr. Rixey:
Q. I show you picture Exhibit No. 6-would you mind coming down here and showing it to the juryf ·
A. (Does)
Q. Probably this shows it a little better. This is your crane
here on Picture No. 3, is it not¥
·
A. _Yes, sir.
Q. Where is the cab in which you were operating the crane?
A. This is the cab (indicating). I was on the other· side.
Q. On tl1e other side ?
A. Yes, sir.
Q. Do you mean to say that you could not see from that cab
the top of this first unit that ha¢! been set Y
A. I could see it by bending down and looking over the opera ting levers.
Q. You could see it then?
A. I could see it, yes, sir.
Q. You could also see that load that you were carrying,
couldn't you?
A. Yes, I could, by bending down and laying on top of {he
levers.
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Q. I notice in this pamphlet that has been introduced in evidence, which is put out by the Bay
City people-

page 190

1\Ir. Rixey:
The Court:
Mr. Rixey:
The Court:
Mr. Rixey:

Judge, could I niark these pages t
· The Court has identified one.
Might I mark them '' Pages 1, 2 and 3' 't
You may.
I am marking Pages from 1 to 8.

By Mr. Rixey:
Q. Now., look on Page 6, please, aucl read what it says about
the caM
A. "The heavy guag·e steel cab fully encloses and protects
machinery and operator at all times. Equipped with safety
gfass windows-front windows removable-affording clear
vision and view.''
Q. At the time you were lifting this stack did you have the
windows ·removed 1
A. Yes, sir.
Q. Or were they up f
A. They were removed.
Q. All right, sir. So, as I understand it, Mr. Harbuck, you
testified that from your cab where you were operating· the
crane you could at all times see the load that you were lifting?
A. By leaning over.
Q. There was nothing to prevent you from leanpage 191 ~ ing over, was there?
A. You can't operate very satisfactorily that
way when you are over the levers, because the levers pull back.
Q. You could at all times see the top of that section No. 1
that had been sett
A. Yes, sir.
Q. And, as I understand it, your object was to set the load
that you were lifting on top of the stationary unit that had already been set?
A. That is right.
Q. That is correct, isn't it?
A. That is right.
Q. You have described to the jury your method from the
time you picked the load up to the time you carried the load
up over the buildinQ.' and swung it over in line with the section
of stack which had already been set. I want you to describe.,
please, the balance of the operation i
A. The standard practice of crane work, or we call it ''hook-
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work,,., is to always have a signalman-it is either a foreman
,or superintendent on the job-to direct us and give us hand
signals in all lifting and swingh1g, or whatever we do.
So, when we were ready to lift up after being· in line with
the stack that was set, Mr. Williamson was standing beside
the crane and he gave me signals for every time
page 192 ~ we were to lift-to take the stack up or to stop.
Well, that was the only operation we had to do.go up and stop-at that time.
Q. That is about all you have to say as to the method of doing· itf You know that you were in a better position to see the
load that you were carrying than Mr. vVilliamson, weren't
you?
A. No, sir, I wa_s not.
Q. Whatf
A_. I was not., no, sir.
.
Q. You knew that you were in a better position to see the
top of the stack on which you were going to set your load than
Mr. Williamson?
A. No, sir, I was not.
Q. How much higher up in the air were you than Mr.. Williamson 1
A. I would say about four or five f·eet.
Q. The higher you are, the more you could see over the top
·of the building, couldn't you?
A. That is true, sir, but the stack was above the top of the
building.
Q. ·what is than
A. The bottom of the stack most of the time was above the
top of the building.
.
·
Q. So you claim that Mr. Williamson had no
page 19'3 ~ difficulty in seeing the load and the stack above itf
A. No, sir, but my roof obstructed my view
,,Then we were up high.
tQ. But you say that your windows were out?
A. Sir?
Q. You told us a little while ago that the windows bad be·en
taken out of your cab~
A. The roof of the cab, that was in the way. When you are
11igh up like that, when you have a load up high., the roof of
the cao obstructs unless you bend over the levers and look out
the window.
Q. The diagram says that you have a clear vision. You
have a clear vision, don't you t You read iU
A. Yes, sir, that is right.
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Q.. D'icl !fr. Williamson give you any signals when you lifted
it off the ground arrd swung it over to-be in line-with the stackt.
Did he give you tne signals for that ?.1
.A. I don't remember, sir. I just don't remember about
that.
Q. "\VI1y didn't he· signal you as· ta that?
A. We made severfXl practice lifts, but I don't rememher if
he did on that pa1·tieular one or not ..
Q. Did he on anv of those practice lifts that you ma:de Y
A. I don't remember if he did or not ..
Q·. You were the expert there in charge of thepage 194 f crane, weren 1t you?
A. I was operating the crane, yes, sir.
Q. I believe yon said yesteTday that yon did not consider
yourself an expert 1 I take it tha:t you are a littleA. No, sir., I did not say that..
Q.. You are an expe1·t?
A. I don't say I ain an expert, no·,. sfr.
Q. You don't?·
A. No, sir.
Q. Well,. you are a little bashful in claiming that; but, you
were sent down here to instruct and demonstrate by the manufacturer, weren't you f
A.. Yes, sir. I was sent to instruct 011 the adjustments, lubrication and operation.
Q. But you ar·e so modest that you don't claim to be an expert 1
A. I guess so, yes,, sir.
Q. Ts that right,·
A. I guess I am, yes, sir.
Q. You say that you do not think that Mr. Williamson gave'
you any signals for lifting as far as the top of the building was
conce1·ned in your swing, but you did that on your own initiative¥ Is that righU
A. I did not just understand the question ..
Q. I understood you to say that according to
page 195 ~ your recollection, you _don't think Mr. Williamson
gave you any signals for you to lift the load up
above the top of tlie building and swing it over in line with the
section that was already set f
A. I think I said I did not remember him giving me those
signals.
Q. vVhatT
A. I think I said I did not remember him giving me those
signals.
.
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Q. So, as far as you remember then, you actually did that
movement on your own initiative!
A. I could not say.
Q. You ·could not say that?
.
A. Whether I did or didn't, because I don't remember if he
was giving me signals at that time.
Q. I see. Do you remember any signal that Mr. Williamson
g·ave youf
A. Definitely, when we were raising the stack from the roof'
up.
Q. From the roof up?
A. Yes.
Q. Tell us how he operated that?
A. By hand signals. This means up, like this (illustrating)
and that means stop.
Q. And I believe you say that he was·standing.,
page 196 ~ I think you said, about five feet down b~low you?
A. From five to 10 feet to my right.
Q. And couldn't he talk to you 1
A. Sir!
Q. Could you not talk to him and he talk to you?
A. We could talk when I shut the eng·ine off. Usually when
we would stop I would shut the engine of the machine off to
stop the noise.
Q. Tell me what Mr. ·wmiamson signaled to you. What did
he do?
A .. I don't remember what he said.
Q. I see. He did say something, though, did he? I understood you to say a little while ago that he signaled to you 1
A. He was talking mostly to the men on the guy lines. .
Q. Could you hear him talking to the men on the guy lines?
A. Yes, sir.
.
.
Q. You could f Over the operation of your machine?
A. Sir?
·
Q. You could not hear him talk to you five or 10 feet away,
but you could hear him talking to the men on the guy li).les.
Is that right¥
·
· A. I could bear him talking to me, but I don't remember
what was said between us.
page 197 ~ Q. What was said by him to the men on the guy
lines while your machine was going?
A. He did. not say anything while the machine was going.
Q. Tell me what he said to you?
A. I can't tell you, sir.
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Q. You don't know wliat he said to you 7
A. No, sir.
Q. How many times did he signal you to move up Y
A. Oh, there were numerous times. We went up very
slowly. I had a lot of stops.
Q. Then what did he doi Did he just stand there and
signal you to move, and then give you another sig-nal to move,
and then give you another one? Is that the way he did Y
A. No. It wasn't that close together. He would have the
guy lines straightened up.
Q. WhaU
A. Sometimes there would be an interval of as much as 10
or 15 minutes.
Q. Between what t
A. Between the lifts.
Q. He would signal you to move up, and you would move up
how far¥
A. As far as he signaled to move.
page 198 ~ Q. How far would he signal Y You are the one
who made the operation. I am asking you for the
evidence. I don't know it?
A. Some would be short and some would be long; anywhere.,
I imagine, from 6 inches to maybe a foot or two feet. I don't
know exactly because I had no way of knowing.
Q. After he signaled you to go up six inches or a foot, what
happened then Y
A. We would stop.
Q. You would stop and then what happened t
A. He would have the men straighten up the guy lines.
Q. How would he do that?
A. By calling to them or going to where be could see them.
Q. Did he call to them or go to them Y
A. It depended on which ones he wanted straightened up.
Sometimes he wouldQ. Did you tell him-

Mr. Bangel: Let him finish, Mr. Rixey.
Mr. Rixey: I am sorry.
By :Mr. Rangel:
.
Q. You said that sometimes he would do whaU
Mr. Bangel: You broke in.
Mr. Rixey: I am sorry.

'. l
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page 199 } By Mr. Rixey !
Q. You did whatT
A. At times he would call to me, standing where he could
·see the man on the guy line that he wanted change-and he
would call to me and ask me if that was ·enough, and I would
:answer him "Yes."
Q. And that was what he did all the time, wasn't it? That
was the usual practice, wasn ·'t it 1
A. Well, at that time I would get out so I could see the guy
line, or bend down to see the guy lill'e.
Q. Exactlyt
A. Yes, sir.
Q. You and Mr. Williamson would agree, wouldn't you~ that
:after you had made a lift of six inches, or a foot, or something
.like that, it would be wise then to adjust the guy lines. Isn't
that right?
A. He asked me to see if the stack was straight.
Q. I understand. You claim that that was all under l\fr.
Williamson's supervision, and l\Ir. Williamson says it was all
under your orders .
.Mr.. Bangel: I don't think so. This witness cannot say
what :M:r. ·Williamson said. He has said throughout that he
was under Mr. Williamson. You cannot ask him to pass upon
'
the credibility of some other witness.
page 200 } ·The Court: Objection sustained.
By Mr. Rixey:
Q. You insist, don't you, in answer to every question that
I have asked you, upon the fact that you were operating under
Mr. Williamson's orders. Is that right?
A. That is the way we -operated, yes, sir.
Q. And that was the reason you told l\fr. Gentry, as I understood your testimony yesterday, that he was to take his instructions from you in all particulars except in the actual lifting operation; but in the lifting he wasn't to take any instructions from you. Wasn't that your testimony yesterday Y
A. I think so.
Q. And the Teason for that was, as I understand your testimony, that the operation was under Mr. Williamson. Is that
right?
A. I did not know what the setup was. Us operators alwavs work under who we think is the foreman or who has
charge of the crew that is working on the job.
Q. ·why did you tell this Mr. Gentry that you did not want
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him to pattern himself or ta:ke instructions from you in theactual lifting. operation¥ I understood you to say that yesterdayr
A. Yes, sir, I did.
Q. Why was· that?· Why did' you tell him that?'
page 201 ~ A. Because I ha:d started operating this crane·
on this job~ I was supposed to make the lift, I
guess. I figured I was, anyhow.
Q.. Exactly~ Well,. why did you tell Mr. Gentry not to take·
any instructions from you so far as the actual Hfting was concerned¥
A. Mr. Gentry I think bad told me-evidently he had-that
he was not familiar· with a Bay City machine. He is a crane·
operator, I am sure, or be would not have been out there or
sent from the union hall. It is just like a: man getting out of
an old automobile into a new automobile of different make., in
operating a crane. You cannot get right in it and' be famil.iar
with it as someone who has operated it for many years. He·
has operated for many years, but it is the idea that he was
getting on to a different type of crane, and different size, and
all. That was the reason..
.
Q. And that was the reason you told Mr. Gentry that you
were instructing him in the operation of the crane, but he was
not to take- any instructions in the actual lifting operation?
A. At that time, yes, sir.
Q. Tell me, please, wl1at occurred immediately before your
· boom collapsed f
A. We were up very close to the top; I don't lmow exactly
how close. But, Mr. Williamson was over at the
page· 202 ~ corner of the building.
Q. He was not standing beside you Y
A. No, sir. He was over at the corner of' the building at
that time,, telling the manQ. What was he doing over there at the corner of the building!
A. He was telling th~ man to slack off on the guy line.
Q. You and he agreed on that Y
A. SirY
Q. Had you and he agreed on the fact that that was desirableY
·
A. I don't remember at that particular time if we bad.
Q. All right.
A. I was standing- where I could look out the cab and see
the stackQ. So you could see-
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Mr. Bang·el: I_f Your Honor please, I think he should let
the witness finish his answer.
The Court : You ought to let the witness finish. He was
rig·ht in the middle of a sentence.
A. The engine was shut off completely, and all brakes locked
and everything, and I was standing so I could see.
By l\fr. Rixey:
Q. See what,
page 203 ~ A. See the stack.
Q. What stack!
A. That we were setting.
Q.. Your load f
A. The section of the stack.
Q. Your load?
A. That is right.
Q. All right.
A. I saw the stack make a sudden swing, and I hollered and
also at the same time I got a glimpse of the boom, and it was
bent quite badly.
Q. That is all you know then about the accident?
A. Yes, sir.
Q. You were looking· at the load?
A. That is right.
Q. And all of a sudden the load took a swing and your boom
collapsed 1
A. That is 1·ight.
Q. Did it s,ving from right to left or from left to rig-ht?
A. Well, frankly, I can't testify as to just in which direction
it went, because it happened so quick.
Q: You mean to say that you were looking at it and cannot
tell us in which direction it went¥
A. I think the top swung to the right and the
page 204 } bottom to the left. ·
·
Q. Why do you say that now after saying you
did not know which way it swung· f
A. I am not a.bsolutely sure. I jm,t saw tbe motion of the
stack. It happened so fast.
Q. The swinging and collapse was all so fast that you could
not tell which way it swung?
A. As I say, I also glimpsed at tbe boom and it was bending to the right.
Q. The whole thing was done so quickly that you could not
tell which way it was swinging?
A. Within a matter of a split second.
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Q. Mr. Williamson, you said., was at the co.mer of the building· at that time 1
A. Yes, sir.
Q. And you hollered when you saw the thing collapse-you
hollered, '' Look out,'' dicln 't you?
A. I let out a yell. I don't remember what I said.
Q. As a matter of fact, you were the first man that saw it,
so far as you knowf
A. So far as I know.
Mr. Bangel: If Your Honor please, that is an opinion.
The Court: He cannot say who saw it first?
page 205

~

By Mr. Rixc.y:
Q. Mr. Harbuck, tell us, please, what you mean
by ''outriggers.''
A. Outriggers are extendible beams that are in a heavy
frame that you pull out and block under for additional support
and width for liftirnr.
Q. They are put out from the clwsis of the crane for the
purpose of giving it a better foundation Y
A. 1\fore support, yes., sir.
Q. Had you put out outrig·gers here?
A. ·Oh, yes, naturally.
Q. You had done thaU
A. Yes, sir.
Q. Tell us, please, what is the meaning of "radius" as applied to crane work!
A. Radius is the distance from your center of gravity on
the crane to the point of the load directly out from your load.
Q. What radius were you using at the time of this accident?
A. If I remember right, it was between 20 and 25 feet.
Q. Do you wish to do any fig·uring to be accurate on that?
I do not want you to guess at it?
A. vVell, I don't know.
Q. Do you think it was 20 to 25 feet 1
page 206 ~ A. l: think it was, yes, sir. I don't remember
measuring to see exactly what it was.
Q. Would you mind taking this drawing here that is in evidence as "Plaintiff's Exhibit 5" and tell us, if you can figure.,
what vour radius was from that?
A. No, sir. I can't tell you what the radius was because I
don't know how to do it from this drawing. We always take
the radius from the center line of gravity on the crane out to
the book block.

1
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Q. How did you figure the radius in starting the job?
·wasn't it necessary for you to figure the capacity of your
-crane to figure the radius¥
A. Yes, .sir.
Q. How did you figure the radius?
A. We measured from the foundation of the stack·to where
our center of gravity on the crane would be.
Q. Did you actually measure it then by gome measuring in·strument Y
A. I think we used a rule-I mean, a tapeline, not up on the
building, but the same distance down below on the ground. I
think we fig'Ured that. As I say, it was between 20 and 25 feet.
Q. L~t me ask you this. See if you can't figure it from this.
From this point, the outside of the building-that is, the shed
arrangement, as I understand-there was a lower
page 207 ~ part of the building first, wasn't there 1
A. Yes., sir.
Q. From there to the main building is 13 feet 9 inches, ac·cording to that drawing·. From this point over to the stack
is 7 feet 9 inches, isn't it?
A. That is the center of the stack?
Q. No, .sir. That is the side of the stack., as I understand
iU
.
1

Mr. Bangel: Aren't you measuring the whole stack in two
parts, instead of·one parU
Mr. Rixey: The stack is straight up.
l\fr. Bangel: You were not raising it as one whole piece
then, but in two parts. ;That is what you are :asking for, isn't
iU
l\fr. Rixey : No.
By :Mr. Rixey:
Q. As I understand it, the radius is from the pivot of your
boom?
A. That is right.
Q. Measured on a straight line to the edge of the stack?
A. That is right.
Q. Is tllat correct?
A. Or the center line, we will say
_
Q. All right, take the center line. That is 13
page 208 } feet 9 inches., plus 7 feet 9 inches?
.A. That is right.
Q. So from the edge of the building, itself, over to the center
of the stack would be 21 feet 6 inches¥
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A. Tba t is: right.
Q. Now how far· was the pivot of your boom from the edges
of the building?
A. It was about, I would say, 4 to 5 feet ..
Q. How far was it from tlie back of your crane to the building1
A. We were very close. I don't remember exactly, but
within one or two· feetr
Q. How far is it from the front of your crane back to the
pivot of your boomf
.A. It is about three feet in there:_three and a half.
Q. About three and a hl\lf t So it was about five fe-et then,.
you think, from the building· to the pivot of your boom. Is.
that rig·hU
A~ Yes, sir, I gueRs· so, at the roost.
Q. So that wonld b-0 five plus- 13 feet 9.,. pius: 7" feet 9~,
wouldn't it f
.A.. I guess so·..
Q. So that would be· 26 feet 6 inches f
A. I guess so'.
Q. All right. So tba t would be the radius f
A. Yes, sir.
page 209 ~

Mr. Bangel: Isn't that what he said? "\Ve have
be·en on it fifteen minutes. Isn't that what he said
a Jong time ago?
Mr. Rixey: He said from 20 to 25.

By Mr. Rixey::
Q. ,vhat significance does the radius bavei·
A. It determines your tipping capacity· a lot. Tbe· further
out you go, the more you are liable to tip.
Q'., Not only more liable to tip, but the less load you ca11
carry. Isn't that right?
A. That is right, sir.
Q. What significance does the len~th of the boom have?
A. The length of boom has an effect on your tipping load,.
also.
Q. Does it have any other effect except on tipping?
.A.. That is the way lifting capacities are figured, bv the
tipping load.
..
.Q. The longer the boom, the less weight you can carry. Isn't
that right?
A. Yes. At the longest· radius-
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Mr. Jacobs: Let him finish.
By the Court:
Q. Do you want to say something else t
A. The longer the boom, the less weight you can
page 210 ~ carry at a longer radius.
By Mr. Rixey:
Q. I see. So the longer the radius and the longer the boom,
the less load can be carried 1 ·
A. To prevent tipping; to keep from tipping.
Q. Does it have anything to do with the structual strength
in reference to the collapse or failure of the boom t
A. No, sir.
Q. It does not! I will ask you to look at Page 6 and read
what is says there under "General."
A. '' The Model 1.90 Cranel\fobile i~ a heavv dutv machine
mounted on a specially engineered carrier of ·our bwn design
and manufacturer, having. a nominal crane rating of 25 tons
at 10 foot radius with 30 foot boom over side or end with
outriggers set. It is convertible and may be used as Crane,
Clamshell, Dragline and Pile Driver.''
Q. So this 5 ton-excuse me-25 ton crane was designed
primarily for a 10 foot radius with a 30 foot boom. Isn't that
righU
A. Yes, sir; that is with that length of boom.
Q. And you were using what boom?
A. 130.
Q. 130 f eeU In other words, you were using a 100 foot
longer boom than the crane was designed for 1
A. Sir, that is supposed to be the minimum
pag·e 211 ~ boom-the 30 foot. That is your design for a
minimum 30 foot boom.
Q. And you w~re using that crane with a 26 foot 6 inch
radius instead of 10 foot radius f
·
A. Yes, sir.
Q. I will ask you to look at the table on the back of this
pamphlet-it is on Page 8-and tell us what the longest boom
is in that table f
A. 90 feet.
Q. Is there anything in the paper a bout a 100 foot boom 1
A. No, sir.
·
Q. no,
A. No, sir.
Q. Is there a~ything in there about a 130 foot boom 7
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A. No, sir.
Q. It is not even rated for a 130 foot boom, is iU
A. No, sir, not .in this table.
Q. ·what is the rated capacity of that boom according to
this table with a 25 foot.radius and a 90 foot boom 1
A. 13,950 pounds. NowQ. Wait a minute.

Mr. Jacobs: Let him get through. If you don't, we will
have to go over it again.
A.
e also say here that this is 85 percent of the tipover
load-these capacities. In other words, we have
page 212 ~ 15 per cent sa fcty mar~in.

,v

By Mr. Rixey :
Q. So, according to the rating then on the table here, the
crane had a capacity, with a 90 foot boom and a radius of
25 feet, of 13,950 pounds 1
A. Tipover capacity.
Q. Now, that is pretty dose to the load that you were
actually lifting with a 130 foot boom, wasn't it?
A. Pretty close, yes, sir.
Q. So there wasn't much margin of safety, was there 1
A. That is right. I have not figured it, but there are not
too many pounds difference.
Q. That is true with a 90 foot boom, according to that pamphlet?
A. Yes, sir.
Q. As a matter of fact, you were using a 40 foot longer boom
than that pamphlet calls fort
A. Sir, the reason we don't advertise longer booms, or show
any crane ratings on longer booms, as I understand Bay City
Shovels, it is for strictly sales. It is a sales problem. Because,
if we were to advertise long booms, such as 130 foot booms on
our·equipment in those sales pamphlets, nobody would believe
us. They would just call us fibbers about what we can lift.
Q. And you wanted to demonstrate to the public
page 213 ~ that the capacity of your crane was far in excess
of anything that was advertised for it. Is that
rig·ht?
A. I did not have any thought that way.
Q. WhaU
A. I did not have any thought that way.
Q. But you were out there demonstrating it, and you had
a man there to take a picture to show all the details of the
operation of it, didn't you f
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A. I didn't have the man there, no, sir.
Q. "Tell, you said that your sales representativ.e had a man
.there!
A. Yes, sir, he did.
Q. ·why would he have him there except for actvertising
purposes!
Mr. Bangel: If Your Honor pleas~, I object.
The Court: Objection sustained. He cannot answer why
:somebody else did something.
·
By Mr. Rixey:
Q. At any rate, the 'Sales representative had a photographer
ihere for the purpose of taking all stages of this operation.
Mr. Jacobs: Objection, Your Honor. I think you just
sustained that objection once.
The Court: He could not possibly say why someone else
did something,
page 214

~

By Mr. Rixey:
Q. Do you mean to say, -sir, that the length of
boom has no influence on the structual strength of the boom¥
A. I really don't know how much it would have, if any, because naturally the more boom you have, ·the more flexible it
fa. What I mean by flexible, it cannot be rigid. If it was rigid,
it would break very easili It has to have a certain amount of
flexibility.
Q. You have not answere·d my question.
A. As to how much it would weaken it, I don "t know, if any.
Q. And that is the reason you say you are not an expert. Is
that right¥
A. No, sir. I don't say that.
Q. WbaU
A.. I don't say that. I am not a mechanical engineer.
'Q. You said that it is desirable to have a boom limber.
How limber was that 130 foot boom f
A. I could not say how limber it was.
Q. What?
A. I could not sav how limber it was.
Q. You said it was desirable to have it limber or flexible.
A. Any of them are at that length.
1

!fr. Rixey: That is all.
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page 215 ~

RE-DIRECT EXAlUN.A.TION,

By Mi·. Bangel:
Q. Mr. Harbuck, Mr. Rixey said that tl1is Crane Mobile-was:
built for a: 30 foot boom ..
A. That is the minimum basfo 'boom.
Q. There is no maximumi It depends upon whether it can
lift or not ; is tha:t :right f
A. The lifting capacity is- fig'tlred by the radius.
Q. You spoke about a radius being 10 feet, and you had this
at 25 feet 6 inches:Mr. Rixey: 26 feet 6 inches,
By Mr. Bangel:
Q. ·what do you mean by a 10 foot radiusf
A. 10 feet is irom you:r center of g1·avity out to: the hook
block.
Q. Tha:t is the minimumf.
A. That is the minimum.

Q. You can't get any nea:r;er than 10 feet i·
A. That is right.
.
Q. And a boom you cannot make any shorteT than 30 feet t
A. That is right.
Q. But the radius· can go ·Out from 10· feet?
A. Out as far as -you can go without tipping.
·
Q. I understood you to say that there were tests
page 216 ~ made with this crane and boom, with the stack °l
A. Yes, sir.
Q. How many tests did you make Y
A. I don't remember exactly. But, the first time we hooked
on to it we tried to SM how much we were going to tip at the
radius we were going to use.
Q. The object of making· this test then is to determine
whether or not the crane wiII tip over with this boom of rnn
feet?
A. That is right.
Q. Is that the object of it 7
A. The object was to see if we could handle it without tipping.
Q. Those tests were· made Y
A. Yes, sir.
Q. Did your crane tip over f
A. No, sir.
Q. Did your boom collapse f
A. Oh, no.
·
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Q. You say that it bad guy lines on iU
A. Yes, sir.
Q. What effect, if any, would there be on this crane or boom
or stack, itself, if one guy line were tight and the others were
turned loose Y
A. It would cause the stack to swing out of line,
page 217 ~ the center line of gravity.
Q. What would happen to the boom when that
happened?
.A. It throws a severe side-strain on the boom.
Q. Would that cause it to collapse¥
A. Yes, sir.
Q. Did the boom colh;tpse going up at all?
A. No, sir. We were sitting perfectly still with the engine
stopped when the boom collapsed.
Q. Perfectly still, with the engine stopped and the stack in
the air, right close to its final resting place?
A. Yes, sir.
Q. ·when Mr. WiBiamson, I understood you to say, went
over to No. 3, or somebody, and told him about letting- some
guy lineA. I don't know what number it was.
Q. But he went over there 1
A. Yes, sir.
Q. It was then that this thing swung outY
Mr. Rixey: If Your Honor please, I object to leading this
witness.
The Court: He is your witness, Mr. Bangel. Objection
sustained.
By Mr. Bangel:
Q. You also said something about the fact that on the job
you bave a signalman who is either foreman or
page 218 ~ superintendent of the job Y
A. That is customary; in other words, that is
standard practice.
Q. ·who was the foreman or superintendent on this job?
A. As far as I know, Mr. "Williamson was.
Q. Is that the Gary Steel Products Company's-representative?
·
A. That is right.
Mr. Rixey: If Your Honor please, he has been over that
two or three times.
The Court: Objection sustained.
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WILLIAM C. PRICE,
called as a witness on bellalf of the defendant, having been
first duly sworn, testified as follows :
Examined by Mr. Bang·el:
Q. State your name, please, sir.
A. ·wmiam C. Price.
Q. Mr. Price, where do you live?
A. I live in Princess Anne County.
Q. How old are you 1
A. 63.
Q. You are connected with what company¥
page 219 ~ .A. Monsanto.
Q. Monsanto Chemical Company Y
A. Monsanto Chemical Company.
Q. Is that the company that wns having the smokestack
erected Y
A. That is right.
Q. How long have you been connected with that company?
A. 27 years.
Q. In what capacity.?
A. Mechanical superintendent.
Q. Mr. Price, were you present on the day the boom of the
crane collapsed Y
A. I was.
Q. Where were you 1
A. I. was standing southeast of the guy-of the southeast
guy wire.
Q. Who was in charge of the erection of that stack?
A. George Williamson.
Q. Is he a field directorMr. Rixey: I move to strike that out, if Your Honor please.
The contract was between Monsanto a.nd Garv. There is no
doubt about that. But I do not think that· this gentleman
should testify to someone being· in charge of the actual operation unless he knows.
page 220 ~ The Court: He can c·ertainly say who appeared
to be in charge, and that would be followed by
the question : Why do you say so Y He can then say to the
jury why he made that statement.
By l\fr. Bangel:
Q. The Mr. Williamson that you spoke of, is be connected
with Gary Steel Products Corporation?
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A. I understand he was foreman. He was foreman of that
job.
Q. Was he acting as such on the morning on which this
·crane boom collapsed 1
A. e was · ·
· ·
· :nal
Q.
a 1s what _I want. Tell the Court and jury, if you
will, in your own words., without my having to direct your
.attention to any phase, what happened out there that morning.
A. Say that again.
Q. Mr. Williamson, I understood you to say, was giving
:the orders 1
A. That is right.
·Q. Was he giving the orders to the crane operator?
A.· Yes.
Q. Was he giving the orders to the men operatpage 221 l ing the guy lines Y
A. That is right. ·
Q. As Mr. Williamson gave the orders to the crane operator,
was that Mr. Harbuckf
A. He was operating the crane.
Q. Was he taking his orders from Mr. Williamson!
A. Absolutely.. ~
Q. l1lie men who were opera ting the guy lines\\1,

The Court: He has already answered that question.

By Mr. Bangel:
Q. How was Mr. Williamson giving instructions to the crane
,operator?
·
A. By sig-nal, up a~d down.
Q. \Vas that a hand signal or verbaU
A. Hand signal.
Q. He gave the operator a hand signal to go up?
·
A. He would get the signals, I believe, most of the time
while be was setting the stack to the two men above who were
up there on the scaffold who were to bolt the stack together
when they landed it. He would whistle to them and tell them
what to do, and be would give the orders to the men below
that were holding the g-uy wires, verbally when he could.
Q. Who rigged the stack?
A. Well, Mr. Williamson was in charge of rigpage 222 } ging it. He bad help, of course.
Q. Were they doing it under his direction and
supervision f

V

1
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.A.
Q.
A.
Q.
A.
Q.
A.

That is Fight.
Have you any interest in this case at all t
N<i>, sh-.
You have been supoenaed here?
That is right.
And that is what you are doing here!
That is right.
Q. Did the boom collapse!
A. Yes.
Q. Did the stackMr. Rixey: I object to the leading questionr

By Mr. Bangel:
Q. State whether or notThe Court: You may ask him what caused the collapse,. if
he lrnows ..
By Mr. BangeI:
Q. Do you know what caused it to collapse!
The Court : If he knows ..
By Mr. Bangel:
·
Q. I understood you to say that yon ar(~ an engin<!er?
A. It looked to me like the tension on the guy wires twisted
the boom and caused it to collapse.
page 223 ~

Mr. Bang-el: The witness ·is with yon.
CROSS EXAMINATION.

By Mr. Rixey~

Q. Mr. Pric_e, what was your official position with Monsanto t
A. Mechanical superintendent.
·
Q. I beg your pardon?
A. Mechanical superintendent.
Q. And you were there on the job for Monsanto to watch
the operation. Is that correct f
A. That is right.
Q. "Where were you in reference to the crane f
A. I was to the right of the crane.
·
Q. How far away Y
A. I guess 200 feet or more.
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Q. Did you hear any talk between the crane operator, Mr.
Harbuck, and Mr. Williams?
A. Very little talking was done there. It was all signals
by hand-motioning.
Q. Motioning up and motioning down?
·
A. That is right.
Q. Was there any necessity for motioning down?
A. Not in that one particular operation, that I
page 224 ~ know of.
.
Q. Why did you say he was motioning up and
motioning down Y
A. I said that was the way he gave signals.
Q. You are just simply talking about the way he generally
gave signals. Is that true?
A. That is right.
Q. You don't know anything about any conversation between Mr. ,vmiamson and Mr. Harbuck in reference to the
movement of the stack °I
· A. No conversation, no-that is, after he gdt ready to take
it up, after the crane operator started to lift the stack there
wasn't no conversation between them, that I know of.
Q. You don't know about any?
A. That is rig·ht.
Q. You would not say there wasn't 1
A. No. I could not swear to it.
Q. You were 200 f eot away f
A. Well, when the stack fell I was, but I was around there
all the time, everywhere.
Q. Where did l\·Ir. Williams take bis position?
A. He was all around, also. He wasn't in no one position all
the time.
Q. He wasn't standing five or 10 feet away from the crane,
by the crane operator!
page 225 ~ A. I don't see how he could have been.
Mr. Bangel: At which time?
The Court : The witness has said he was all around.
By Mr. Rixey:
Q. You ne-ver saw him at any time standfog five or 10 feet
from t11e crane?
A. I would not sav I never. Thev were there about a week.
definite time.
I can't sav where the man wa~ at
Q. I thoug·ht so, too. You can't tell wlmt signals he was
giving at any particular time, either, can you f

no
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A. Well, mostly, yes, you can.
Q. Whatt
A. You can stand off and see what kind of signal a rigger is
giving to the crane operator.
· Q. When before the stack fell did you see any signal given
by Mr. "Williamson 1
A. Several times while they were raising it and lowering
it. They raised it two or three times. The stack was up there
in the air an hour and a half or two hours.
Q. And during that time you saw Mr. Williamson give two
or three signals, you say?
A. More than that, I guess. I don't know just how many,
but he was giving the crane operator and his riggers signals to
do whatever he wanted them to do.
Q. You spoke of a guy wire. How many guy
page 226 ~ wires were on there?
A. Four.
Q. Four?
A. That is right.
Q. ·where were they placed ?
A. There was one northeast, one southeast, and one northwest, and one southwest.
Q. Can you tell us who had charge of those guy wires 1
A. I could not tell vou the names of the fellows. I know the
men were out there, ·but I don't know their names.
Q. Will you kindly ascertain them and let us know later on
who they were¥
A. I will do that. I think they are out there now.
M;r. Rixey: Judge, might I ask him to go out there and
in(luire 7
The Court: You may.
(The witness left the room and returned, after which the
following occurred:)
By Mr. Rixey:
Q. All right, sir. Will you give them to us Y
A. There was a l\fr. Honea on the northeast.
Q. All right, sir ..
A. Mr. Coburn was on the southeast.
Q. vVho?
page 227 ~ A. Coburn. I believe that is the way you pronounce it.
Q. On the southeast?

1
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A. Y.es, :sir.
Q. All right, sir..
A. On the norhtwest, I don't know who was on there, and no
·one .else seems to know.. Mr. Honea was on the northeast,
,but on the northwest we don't know who was on there.
Q. .All right. You say, "We don't know." Who is "wen¥
A. vV.ell, it-doesn't .seem like any of the fellows out there
:know.

1\fr. Bangel: You asked him to go out there and find out.
Mr. Rixey: I just want to know who "we'' is; that is .an.
i(A paper was handed to Mr. Rixey by the witness.)

A. I don't know how to pronounce that Mr. Nelson would
know, because it was his man.

By Mr. Rixey:
Q. You have here. on the southwest "Westmoreland," I
believe?
A. That is rig·ht.
Q. Is that correct?
A. That is correct, yes, sir.
Q. And you have on the southeast Mr. Coburn.
page 228 } Is that right T
A. That is right.
Q. And you have on the northeast Mr. Honea2
A. That is right.
Q. And you have on the northwest blank!
A. That is right.
Q. You don't know who that was?
A. I don't know who that was.
Q. I understood you to say tlmt at the time the boom collapsed Mr. "'\Villiamson was at the southeast corner?
A. I would not like to say just where he was at.
'Q. Well, that is what you already said.
1\fr. Bangel: If he said it, he does not have to repeat it.
I don't know whether be said it or not.
A. He was out to the right of the crane, and the crane was
on the west side of the building-. He was setting the stack.
He was ~:oing back and forth looking· after the g-uy wires.
Mr. Rixey: I will ask 1\fr. Phlegar to read his testimony in
reference to that.
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By the Court ~Q. Is what you say now your best recollection.?:
A. That is, :right..
Q. Regardless of wl1at you said before Y
A. That is true.:
page 229

~

The Court: I do not see any point in. reading it..

By Mr. Rixey:
Q.. You said. before that Mr. Coburn was in control of the·
guy wire at the southeast corner!
A. That is right.
C~ And you said before' ilia.t that was where· 1\'Ir. Williamson:
was standing?
·
A .. I said before, though~ if I understand correctly, that he·
did not stand· in no one position. very long·.. He: was: giving
signals around to his men.. There were· four guy wires·.

tlie·re·.
Q. I sen. WeII, I am going to a:sk you: When that thing·
fell yo~1 saw it, didn't you Y
A. Absolutely.
Q. Where was Mr. Williamson. thenf.
A. I would not know ..
Q. You clon't 1nrow1
A .. No. I was inh:rested in setting the stack; not the men
·wl10 were nrouncl.
Q You don't know where Mr. ·wmiamson wa:s Y
A. I Imow that he was around there gi.ving orders.
Q. How could yon say he was giving orders if you did not
see Mm'?
A. If he wasn't ~dving orders he wonld not have been on the·
job, would he?
page- 230 ~ Q. That is the reason you sa:y he was giving
orders?
_
A. Certainly. "\Vouldn 't a man be on the job, doing a job of
that nature 7
Q. He cflriainly ought to be on the job, shouldn't he Y . .
A. I would think so. I know he was there. I had seen Iiim
off and on.
Q. That was the reason yon said before that he was standing at the ~outheast corner!
A. Possibly.
Q. And that was the corner where the .guy wire was controlled by Mr. Coburn¥
·
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A. Do you have any idea how far apart those guy wires are?
Q. No, sir.
A. Then I don't think that is a fair question.
Q. How far apart were they!
li. I would say a couple of hundred feet, at least.
Q. So when this boom collapsed you don't know where Mr.
Williamson was 7
A. No. There were so many men around there that I do1i 't
know where none of them were. I had my men to look after.
Q. Do you know who Mr. Coburn was working for? That
was the man that you say placed himself at the
page 231 } southeast corner.
.A. He was working for· Mr. ·wmiamson, I suppose.
Q. You suppose.
.A. Yes.
Q. In other words, yon suppo~e that everybody out there
was working for Mr. "\Villiamson. Is that rig·ht?
.A.. No, I don't suppose that.
Q. Why did you suppose that Mr. Coburn was working for
:Mr. Williamson?
A. Because he signed his name right there, himself. Is that
clear?
Q. Wlio?
.A. Mr. Coburn just signed it.
Q. Did you ask .Mr. Corbnrn out there whether be was
working for Kitchin or for G.aryf
.A. I wasn't interested in that. I didn't have anv business
·
questioning him.
Q. I am asking you: Do you know for whom he was working 1_
A. I presume he was working· for Gary Steel.
Q. You presume that all of those men were working for
Gary Steel?
.A. Of them, yes.
.
Q. One guy wire, according to previous evidence, was being
handled by a Lorain Crane. Do you remember that¥
A. Yes.
page 232 } Q. v\7here was that t
A. On the west side.
Q. The west side¥
A. Of the building.
Q. Is that the northwest corner there where you don't
know the name 7
.A. Yes.
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Q. That is the place?
A. No, that is not where be was at.
Q. ·where was he?
A. He was here. This ,vas where the Bay City was, and
there was him over here on the other side.
Q. You haveu 't got any guy wire for him, have you Y
A. I don't see any there. How it was hooked, I am not in
a position to say, but he was handling· one.
Q. He was handling one 1
A. That is right.
Q. There were five guy ,vires out there instead of four I
A. I would not know. I know there were four. At those
four corners were the main guy wires. What else was put on
the stack, I am not sure of. Yon know, he has a boom there.
That boom will reach over there a good ways.
Q. What is thaU
A. He had a boom on his crane, and that will
page 233 ~ reach across the track.
·Q. It was a very long boom, wasn't itY
A. I would say about 60 feet, maybe 40. I would not say for
sure.
Q. Your idea of the length of the boom on that crane that
was being used was from 40 to 60 feet. Is that right?
A. Yes.
Q. vVould you be surprised to know that the length of it was
130 feet?
A. Not on that little crane that I was just speaking of that
had the guy wire.
Q. I am talking about the big crane.
A. The big crane, yes .
Q. And that was what?
A. It was over 100 feet.
Q. Would you say it ,·vas 130 f eeU
A. I never measured it. When I make a statement I want
to know.
Q. Does the length of .a boom have anything to do with the
weight of the load that you can carry?
A. Yes, it does, but it depends altogether how far you boom
out.
Q. And the longer the boom, the less weight can be carried.
Isn't that rig·ht Y
.A. The less weight? Yes, that is right.
page 234 ~ Q. And the longer the radius, the less weight
can be carried?
A. That is right.
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Mr. Rix-ey.: If Your Honor please, I. think it wo~d be a
:good idea to introduce this drawing· in evidence.
Mr. Bangel: I object to it, if Your Honor please.
The Court : It was used in evidence.
Mr. Bangel: He merely used it, if Your Honor please, to
:try to _get the names, but that was all
The Court: It is a drawing with the names of three people,
I take it that they are in their own handwriting, purporting
:to show where they were on this job. The Court will mark it.
Mr. Bangel: We save the point.
,(Received and marked "Plaintiff '.s Exhibit 9.'')
L. M. PRICE,
tcalled as a witness on behalf of the defendant, having been first
-duly sworn, testified as follows.:

Examined by Mr. Jacobs:
Q. "What is your name?
A. Price, L. M.
Q. Where are you employed now, Mr. Price?
A.. E. T. Gresham and Company..
page, 235} Q. Where were you employed when this stack
was being erected at the plant of Monsanto Chemi,cal Company Y
A. I was ·employed by Crane Servi.ce.
By Mr. Rixey:
Q. By Whom!
A. Crane Service.

By Mr. Jacobs:
Q. What was your purpose in being on the job, sir?
A.. To assist Bay City in raising its boom to keep the stack
:as nearly straight as possible while going up.
Q. Who was in charge of the job f
A. A l\fr. Williamson.
Q. Who gave the orders 7
A. l\fr. Williamson.
Q. ·who directed the work that was being done?
A. Mr. Williamson.
Q. "\Vb.en you say ]\fr. Williamson, you mean George Williamson of the Gary Steel Products Corporation Y
A. Yes, sir.
·Q. "'\Vh.o directed the manipulations of the guy wires Y
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A. Mr. George Williamson.
Q. Who directed the manipulations of the ri.ggingY
A. l\fr. George Williamson.
Q. "'Who was the boss on the job Y
A. Mr. George Williamsoti was the man that I
page 236 ~ took my orders from.
Q. Who directed the crane operator Y
A., He directed me. I don't know about the· other crane ..
Q. Yon are a crane operator?
A. Yes, sir.
Q. What crane were you operating?
A. The Lorain.
Q. vYas it moving or standing stilU
A.· At what timeY
Q. At the time of the accidenU
A. Standing still.
.
Q.. Were you there when they made· these· tests of" lifting
this stack!
.A. Yes, sir.
Q. Did the Bay City Crane Mobile lift it successfully¥
A. Yes, sir.
Q. Do you know what caused this boom to buckle or collapse, or whateveir happened to it Y
.A. No, sir, I can't say that ..
CROSS EXAMINATION..
By Mr. Rixey:
Q. Mr. Price, your name is Lawrence Price f
A. Yes, sir.
Q. What experience have you had in the opera:page 237 ~ tion of cranes t
.
A. Ever since 1939'.
Q. I think you said you were employed by Cran(; Service
Company!
A. Yes, sir.
Q. Who owns that company?
A. :M:r. Phillips ·and Mr. Kitchin, I believe..
Q. Mr. Phillips and Mr. Kitchin?
A. Yes,. sir.
Q. Is that the same company that is also known as Norfolk
Contracting Company?
A. I don't know how that hookup was over tl1ere. I was
employed by Crane Service.
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Q. You understood that that company operated from the
same headquarters where Norfolk Contracting Company has
its headquarters 7
Mr. Bangel: I object to that. It is not w.hat he assumed.
The Court: It is immaterial.
By Mr. Rixey:
Q. Who instructed you to go to tlie job?
A. Mr. Kitchin told me.
Q. Mr. Kitchin?
A. Mr. Kitchin told me where to go.
Q. What did he tell you 1 What did he send you
page 238 ~ there for?
A. To go over to the Monsanto Chemical Company to work. for Gary Steel.
Q. And I understood you to say that your primary purpose
of being there was to assist the Bay City Crane in raising its
boom?
A. That was one of them.
Q. Is that right?
A. That was one of them.
Q. What was the primary purpose of your g·oing there·?
A. To assist in raising the stack and to assist the Bay City.
Q. As a matter of fact, the Bay City Crane took the old
stack down and put up the first unit with a 110 foot boom,
didn't it?
A. I believe that was the correct amount of footage of
· boom.
Q. And then it had to have the $ervices of another cra11e
a smaller crane, after putting in 20 feet more of boom. Isn't
that rightf
A. He can put it in by himself.
Q. What,
A. He can put the extra section in by himself.
Q. Why was it necessary for you to assist him?
A. Not to put the 20 foot section in.
·
page 239 ~ Q. "\Vhy was it necessary fo'r you to assist in
that operation V "\Vas it necessary for you to a8sist in raising it after it was put in 1
·
A. They believed that it was a safety factor for me to help
raise it.
Q. Who believed that 1
A. (No answer)
.
Q. Mr. Gary believed that, you mean? Who believed that?
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A. George ·wmiamson done the rigging to help hook it on
there for me to raise it up in the air.
Q. Mr. Harbuck says it was his decision to put in 20 feet
more boom. You don't know about thaU
Mr. Bangel: If Your Honor please, I object.
The Court: He cannot be chargeable with what Mr. Harbuck said.

By Mr. Rixey:
Q. Under whom were you working when you put in that
20 foot boom-assisting· in putting in the 20 feet of boom T
A. I took all my orders from :M.r. ·wmiamson. I was working for him.
Q. And you were not working for Mr. Harbuck7
A. No, sir.
·
Q. You never took any orders from Mr. Harpage 240 ~ buck T
A. Before the lift was commenced we did talk
together.
Q. You talked together?
A. Yes, sir.
Q. You never took any orders from him i
A. No, sir.
Q. And he was not in charge of putting in that 20 foot of
boom, was he T
A. The operator bas to be in charge of putting in the extra
section.
Q. ·who did?
A. Mr. Harbuck.
Q. Mr. Harbuck¥ So Mr. Harbuck was in charge of putting
in the 20 feet of boom T
A. He was the operator of the crane.
Q. But you did not take any orders from him Y
A. No, sir, no orders.
Mr. Rixey : That is all.

RE-DIRECT EXAMINATION.
By Mr. Jacobs:
·Q. Have you recently lifted any stacks with your crane over
at Gresham's T
A. Yes, sir.
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Q.. Tell us what you did with a crane compar])age 241} able-was it a Cranel\fohilef
A. Yes, .sir..
Q. The same kind f
A. No, sir; a different make, but the same tonnage..
Q. The same tonnage f
A. Yes, sir.
·Q. Tell us what you did with a crane of the same tonnage.
Mr. Rixey-: I object.
"The Court: Objection sustained.
Mr. Jacobs: You can stand down.

IVAN A. BUNDICK,
'called as ·a witness on behalf of the defendant, having been first
:duly sworn, testified as follows :
Examined by Mr. Jacobs:
Q. What is your name. sir?
A. I van A Bundick.
Q. Where do you work?
A.. Southern Block & Pipe Corporation.
Q. "'\Vhere were you working in J nne of last year Y
A. Last year Y
Q. When this accident occurred?
A. June 22nd?
Q. Yes, sir; of what year?
page 242 } A._ 1950, I believe.
Q. Where were you working on that date f
A. For Gary Steel.
Q. For whom were yon working?
A. George Williamson.

By Mr. Rixey:
Q. I did not get your last name f
1

A. Bundick; B-u-n-d-i-c-k.
By Mr. Jacobs:
· Q. For whom were yon working on June 22nd?
A. George Williamson of Gary Steel Products Corporation.
Q. What were you doingf
A. We were erecting a stack.
Q. From whom did yon take your orders?
A. From Mr. Williamson.
Q. 'Who was in charge of the job Y
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A. Mr .. Williamson.
Q. Where were you when the accident occurredt
A. I was on top of the first section that had been set.
Q. What happened! Show us where you were· on this:
picture~
A. Right along the'I'he Court: Face the jury..
page 243

~

By Mr. Jacobs:
Q. Come over here to. the· jury. Point out on:·
this picture where you were when this happened~
A. Right here, sir (pointing).
Mr. Rixey: On top of the first unit that had beerr set..
Mr. Bangel: Identify the picture.
Mr. Jacobs: "Defendant's Exhibit 2."' The witness states:
tha.t he was on top of the portion of the· stack tb.at had been
erected._
By Mr. Jacobs:
Q. How many times, if you know,. was this stack lifted and
lowered, or did they make these test-lifts while you ,vere
there·¥
A. Well, we went there several days to erect the stack
when it was too windy. But, the stack was taken up slowly..
They would take it up so high and stop it. They did not take·
it up and go right on up with it..
Q. What happened to the guy wires, if anything, just before this accident?
A. Sir, that would be kind of hard for me to say.
Q. You don't know? You were up on the stackt
A. Yes, sir.
Q. How were you getting signals as to what
page 244 ~ you should dot
A. They were corning from Mr. Williamson.
Q. What kinds of signals would he give you?
A. Well, he would not be giving us any signals, to us. ·
The Court: The two gentlemen on .top were just waiting.
They were not working; they were just waiting.
A. Waiting to make the stack fast.
Bv Mr. Jacobs:
.,Q~ You were waiting for the stack to be put in place?
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A. Yes, sir.
Q. You were not getting any signals·?
A. No, sir.
Q. He was not whistling to you or yelling to you, as I understand Y
A. No, sir. We did not have anything to do with that.
Q. Who else working for Gary was there that dayY
A. Working up there with me?
Q. Yes. 'Who was working up there Y
A. John Ramsey.
Q. John whoY
A. Ramsey.
Q. Is that J. 0. Ramsey!
A. Yes, sir.
Q. He is not here today, is he t
A. No, sir.
Q. Do you know where he is?
page 245 ~ A. I think he is away at sea on a ship.
Q. Was Fred Westmoreland in North Carolina
that day, or was he out there?
A. He was on that job that day.
Q. He wasn't in Edenton, North Carolina f
A. No, sir.
Q. You are sure of that?
A. Yes, sir.

Mr. Jacobs: All :right, sir. That is all.
CROSS EXAMINATION.
By Mr. Rixey:
.
Q. Mr. Bundick, as I understand it, you were on the platform at the top of the lower .se.ction of staek that had already
been put in place Y
A. Yes, sir.
Q. What was your purpose in being up there'°?
A. To make the stack fast when it was put in place.
Q. When the upper part of the stack was set down .on top
of the lower part, it was your job to put the bolts in to make
it fast!
A. Yes, sir.
Q. Is that correct Y
A. Yes, sir.
Q. Did you see this boom collapse Y
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~

A. Sir, all I know about it, I seen one of the
hog-rods go slack just seconds before it happened.
Q. Did you see the boom, itself, collapse 7
A. No, sir. It all happened so quick, to tell you the truth,
I could not hardly explain it.
RE-DIRECT EXAMINATION.
By Mr. Jacobs:
Q. ,vhat is a hog-wire that you said went slack?
A. They have places in the boom where you stick a pipe
through, and a cable runs through it with a turnbuckle, which
is drawn tight. Tbat keeps the boom from twisting.
The Court : Is that all?
Mr. Jacobs: No, sir.
By Mr. Jacobs:
Q. Was Mr. W. H. Garrison there that day!
A. No; sir.
Q. How about Wiggins?
A. No, sir.
Q. Honea?
A. B. T. Honea, yes, sir.
Q. Stoneberger?
A. No, sir.
Q. Barnes?
A. Who?
page 247 ~ Q. Cleveland Barnes?
A. I don't know Barnes.
Q. McBride Y ·
A. No, sir.
Q. Of course, Ramsey was there Y
A. Yes. sir.
Q. And Westmoreland 7
A. Yes, sir.
Q. Who sent you out there?
A. Sir!
.
Q. Who sent you to the jobf
A. I was working for Gary Steel, and I was with Mr. Williamson.
0

Mr. Jacobs: All right, sir.
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RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. You spoke of seeing-did I understand you to say-a
hop;-wireY
A. Yes, sir..
Q. Is that the expression you used 1
A .. Yes, .sir..
Q. What is a hog-wire!
A. Well, it is pipe running through a boom with .a hole
drilled through the pipe, with a cable running
page 248 } .down each side of the boom to stiffen it, with a
turnbuckle in it to stiffen the boom.
Q. That was part -of the boom 1
A. That was put on additionally.
Q. It was put on for the purpose of stiffening the boom!
A. Yes, sir.
·Q. And you say you saw that go slack?
A. Yes, sir., just seconds before it fell.
Q. When was that hog-wire put on there! Do you know?
A. Sir, I could not truthfully say.
Q.. Do you know who put it on?
A.. I think Mr. Williamson helped do it.
Q. Was the hog-wire on there when the first section was set
with the 110 foot boom?
A. I could not truthfully say.
Q. Or was it put on there at the time the additional 20 feet
of boom was put in?
A. I could not truthfully say.
Mr. Rixey: All rig·ht.
(Thereupon, a short recess was taken, after which the trial
was resumed as follows :)
page 249}

KARL ELLINGSON,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:

Examined by Mr. Jacobs:
Q. Your name is Mr. Karl Ellingson Y
A. Yes, sir.
Q. You are the Manager of Monsanto Y
A. Yes, sir-.

• I
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Q. 1\Ir. Ellingson, were you on your premises when this ac~
cident occurred i
A. Yes.
Q. How long had you been there prior to the time it occurred!
A. I had been out in the plant for perhaps about an hour,.
and at various other spots, and then had come to observe for
perhaps 10 minutes or so before the accident happened.
Q. Who was giving orders as far as you could see?
A. As far as I could see, Mr. Williamson was making
signals to the operator-crane operator-and giving orders
to the men on the guy wires, as far as I could observe.
Q. ·what kinds of signals was he givingT
A. I don't remember too clearly, but there are certain types·
of signals for "down" and '' tighten up.," and so forth.
Q. Mr. Williamson was giving those signals to
page 250 ~ the men on the g-uy wires and to the man on the
craneY
A. The specific hand signals were more to the man on the
crane. To the men on the guy wires it was verbal, as far as I
could tell.
Q. How long have you been with Monsanto Chemical Company!
·
A. 13 years.
.
Q. Have yon any interest in this case at all Y
A. No, sir.
Q. You are here on summons, aren't yon!
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Your name is Mr. Ellingson Y
A: Yes, sir.
Q. Mr. Elling·son, as I understand it, yon were at that time
Assistant Manager of :Monsanto, and at the present yon are
Manager?
A. Yes, sir.
Q. Is that correct¥
.A.. That is right.
Q. Now, Monsinto had its contract for the fabrication and
the erection of this smokestack with Gary Steel Products Corporation,
page 251 } A. That is right.
Q. And, of course, you were Iook~ng to Gary
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Steel Products Corporation for the performance of this contract!
Mr. Bangel: I object to that, if Your Honor please.
The Court: What is the purpose of the question as to the
issue in this case 1 It is in evidence that those people have
been paid-Gary has paid them.
Mr. Bangel: Judge, one moment. The evidence is not that
they were paid by Gary.
Mr. Jacobs: There is no evidence in this record that Gary
has paid them., Your Honor.
Mr. Rixey: I object to that statement, if Your Honor please.
There is evidence.
The Court: Disregard the statement made by counsel. The
evidence before you gentlemen and lady of the jury yesterday
was that Monsanto sued Gary, obtained a verdict and received
a judgment. The record shows that that judgment bas been
satisfied. That is all the evidence you have on that subject.

By Mr. Rixey:
Q. There is no doubt of the fact, is there, Mr. Ellingson,
that. that judgment, that your company recovered against
Gary, has been paid in full?
Mr. Bangel: If Your Honor pleaseA. No ; it bas been paid.
page 252 ~ l\fr. Bangel: If he wants to open the door, it is
. all right with me. I just want to put him on notice.
·
The Court: He is just repeating something which encumbers the record.
Mr. Bangel: The evidence was yesterday that it was paid,
but notl1ing was said about who paid it.
Mr. Rixey: I object to that statement, if Your Honor
please., and ask Your Honor to instruct the jury to disregard
it.
The Court: Disregard the statement of counsel just made.
By Mr. Rixey:
Q. Did yo·u see Mr. Harbuck out there!
A. Yes.
Q. He was operating the crane, was he?
A. Yes, sir; the Bay City Crane.
Q. Did you see another crane out there?
A. Yes.
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Q. A Lorain Crane?
A. Yes.
Q. Who operated that 1
A. I know now, but I did not know for sure then.
lJ. Who was it that you know now 1
A.. This fellow sitting next to Mr. Price.
Q. Mr. Price, the gentleman in the blue shirt?
page 253 ~ A. I think that is who it was.
Q. Do you know to whom that crane belonged?
A. No, I did .not at that time.
Q. Did you actually see the crane collapse T
A. Yes.
Q. You saw itY
A. Yes.
Q. What did you seef Tell the jury what you sawY
A. Well, I was standing perhaps 100 feet or so from the
Bay City Crane. I saw the crane buckle and the stack fall
over on the machine shop. I saw it hit the guy wire-one particular guy wire-and then shook the bottom portion of the
stack that was already in place, and almost knocked the two
men who were on the scaffold off.
Q. It was the collapse of the crane that loosened up the guy
wires then. Is that right?
A. It all happened together as far as I could see.

Bv the Court:
., Q. Do you know what caused ·the collapse?
A. I don't know for sure.
By Mr. Rixey:
Q. Do you know where l\fr. "\Villiamson was at the moment
of collapse?
A. I am not positive where he was.
Q. Tell us, please, what was the operative conpage 254 ~ dition of the Monsanto Plant at the time of this
accident?
A. It was shut down for vacation and repairs.
Q. When did you anticipate reopening?
Mr. Bang·el: If Your Honor please, what has that got to
do with this?
The Court: Is that material Y
Mr. Rixey: Yes., sir, I think it is. I can explain the materiality.
The Court: Go ahead, to save time.
.i

'
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A. The plant was down for two weeks, for repair to the
boiler }Jlant and 'Otl1er repairs, and all the operating personnel
had ~one on vacation and were due to come baek on Monday.
I beheve the accident was on Thursday. They were due to
•come back on the following l\f.onday to go to work.

J. W.. GENTRY,
,called ais a witness ·on hehalf or t11e defendant, having been
·first duly sworn, testified as follows:
Examined by Mr. Bangel-:
Q. State your name, please, sir?
A. ,J. W. Gentry-John William Gentry..
'Q. And your ag.e?
A. 62.
Q. Mr. Gentry, what is your occupation?
A. I ·am a crane operator..
:page 255 } Q. How long have you b~en a crane operator?
A. 4'5 years the 28th day of last month-March.
Q. Do you hold any official :eosition with the union f
A. Yes, s'ir. I am vice-president of the union.
Q. Mr. Gentry,, on the 22nd day of June, 1950, were you at
tl1e Monsanto Chemical Company's plant?
A. Ye-s, sir.
Q. Watching the operation?
Mr. Rixey: Don't tell him what be was doing.
A. Yes, sir. I was there watching the operation..
By Mr. Bangel-:
.
Q. Were you employed by anyone at that timef
A. No, sir.
Q. Who was in charge of the operation?
A. Well, the way I understood it, Gary Steel's rigger-Mr.
:George Williamson, I believe his name was-was in ·charge of
:setting that stack.
Q. Were any cranes out there?
A. Sir?
Q. Were any cranes on the job?
'
A. Yes, sir. There was a brand new Bay City and a Lorain.
Q. What prompted you to go out to the place? What rea'SOn did you have for going to the Monsanto Chemical Company that day?
·
page 256 } A. I can't understand you. .
Q. Why did you go to the Monsanto Chemical
Company's plant?
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By the Court!
Q. What were you doin:g there f
A. I was looking..
· Q. Just looking?
A.. I was; trying to learn something-; that is- right~

By Mr. Bangel ~
Q.. Who was O'Perating· tI:iis new crane·f
A .. :Mr.-that gentleman right over there (pointing) ..
Q. The man: you point to· is Mr. Harbuck?
A. Yes, sir; he was operating..
Q. The· factory repre·sentative f
A. Yes,. sir.
Q. And he was operating the crane, and you wanted to lea1~
something?
.A.. Well, to start with, Mr~ Kitchin's operator had gotten
in a e>ar wreck and they thought he was hurt worse. than he'
really was. They called me on the phone and said there was·
a brand new crane with the Norfolk Contracting Company,,.
and the operator who was in a wreck they did not think he·
would live. The doctor thought he had shoved a rib through
llis lung and possibly would not be able to work any more. So,.
they wanted me to come and take this new crane·
pa:ge 257 ~ when tbe factory man got the stack set. So, that
is what I had done. I worked one week. I stayed
on to see if they got it up. I was that much interested in thewhole operation: Yon can live and learn, you know.
Q. vVho was on tlle crane, or the Cranel\fobile, at the time·
the stack was being lifted f
A. :M:r. Harbuck.
Q. Vvere there any tests made prior to the beginning of that
liftt
.A.~ Yes, sir. They picked it up and had no trouble setting
the bottom section of the stack. They picked the other one up
and tried it, and it balanced all right, and they went on up
with it, with the guy ropes on it, and with the permanent guy
lines on the top-near the top.
.
' Q. The second part of that stack was in the course of being
put in place the day on which this accident happened f
.A_ Well., sir, they had four guy lines on there that I seen. I
have heard since that there was a guy line that was over the
building to the southeast, but I did not notice that line. They
put it on and I could not go around on that side of the building. I was on the north or northwest side of the crane that
was doing the picking up. I never noticed that southwest
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line-I mean, the southeast line~ They had a line to the northeast and one to the northwest and one to the southpage 258 ~ west, and then this crane of Mr. Kitchin's was
next to the Virginian Railroad on the east, with
his line running to help carry that stack up straight, you see.
This southwest line come right up in under the · boom. It
lacked about four feet of beino· ready to swing· over and set
down on the bottom section. This southwest line tig·htenecl up
under the boom, and that had a tendency to pull the top of the
stack back to the northeast. There was a good, strong breeze
coming out of the northeast. This rigger foreman, Mr. WilliamsonThe Court: Look at the jury when you talk.
A. Well, all right. Mr. "'\Villiamson, anyway, told this man
that was on that guy post to slacken on that" Goel damn line,"
if you will excuse me for the expression. The line drooped
.iust like that. That wind carried that stack right over the
boom and twisted it. The boom did not buckle. It twisted,
and down she come.
By Mr. Bangel:
Q. If Mr. Williamson had not directed that man to loosen
up on tba t guy line would that have twisted1\Ir. Rixey: I object to that, tif Your Honor please.
The Court: Objection sustained. It is impossible for him
to say. He just said what he saw.
By Mr. Bangel:
Q. What caused tlmt boom to twist?
page 259 ~ A. The guy line got away from the man that
was on the southwest guy. It drooped down, just
like breaking your arm, and that let the bottom of the stack
swing to the northeast., and the top of the stack to the southwest, right over the boom, and twisted it, and right down -it
come.
Q. Is the. boom built to permit a swinging of that type?
A. Oh, yes, sir.
Q. What?
A. It will handle 25 tons.
Q. "'What will handle 25 tons?
A. The crane will.
Q. I see. What effect would it have on the boom if the guy
line were turned loose at one end and tightened on the other?
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A. I just don't understand that question.
Q. I don't think you can hear me7
A. I can't. I am a little bit hard of hearing·.
Q. This crane with the boom, did it have any trouble lifting
that stackY
A. The ·throttle was shut plumb off. It was idling coming
up. I believe it was a six-reeves block. The block had six
reeves in it, and the motor was idling, shut off like your car
idles.
page 260

~

By Mr. Rixey:
Q. Six-reeves Y
A. She was coming uiJ just as slow as she could possibly
move. You could hardly detect it. This man on the southwest line allowed his line to tig·hten, which pulled the bottom
of the stack in under the boom and the top out to the northeast. ·when George hollered at himBy Mr. Bangel:
Q. George who?
.
A. Georg·e Williamson, the rigger foreman-to '' slacken on
that God damn line.,'' the line drooped. It must have gotten
away from the man, or something. That air from the northeast just carried it over, and that twisted it. The boom did
not buckle; it twisted and fell.
Q. Who was operating the guy line that got away?
A. Mr. Harbuck.
Q. Who was handling the guy line that got away Y
A. That boy standing· rig·ht yonder at the door, looking this
way. I don't know his name.
(Entered the room; after which the following occurred:}
By Mr. Bangel:
Q. Is that the one Y
A. Yes, sir.
page 261 ~.

Mr. Bangel: State your name, please, sir.
A Voice: ·w m;tmoreland, F. \V.
Mr. Bangel: I will call you in a minute.

(Mr. Westmoreland left the room.)

By Mr. Bangel:
Q. Who was talking to him and told him to loosen up on that
lineY

r
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A ..Mr. "\Villiamson.
Q.
was the superintendent or foreman .on that _job y
A. ]\fr. Williamson, as far as I knew.
Q. vVho was giving the orders to the men?
A. Mr. Williamson.
Q. Who was directing the .crane .operator as to what he
:should do?
A. Mr. Williamson. ·The rigger always directs the crane
-0perator .as to what to do. He don't make a move until he tells
you in a case like that.
Q. Who was the rigg·er in this case t Who was the rigger? ·
A. There were several riggers, .but Mr. Williamson was the
.rigger foreman.
Q. And that is Mr. Georg~e Williamson!
A. Yes, sir.
Q. Mr. Gentry, can yon demonstrate just how
page 262 } that occurred 1
A. Yes, sir, I believe I can.
· Q. You have drawn a little diagram?
A. I have some stuff back there, those little pasteboard
:things, that will demonstrate the whole thing, and then they
·Oan see fir.st-hand.
I
I· if' . I~ .. rr
'Q. Will you take those and demonstrate to the jury just
what did happen 7
A. Yes, sir..

·who

By Mr.. Jacobs-:
Q. Is this a part of 1t?
A. Yes, sir. 'This table :represents the boilerroom, and this
is the bottom ·section of the stack which had already been set
7 or 8 days before this part was attempted to be put up. Well,
we were going up with the stack. I am looking to the east ..
That is the way Mr. Harbuck was looking: To the east. Here.
·comes a line back to the northeast, anchored to a post back
here, and a man on it. Here is -one to the southeast. This is
t11e southwest line. This r~presents the northwest line. This
represents the northeast guy line. This guy line here repre·sents the southwest line., right over that post. This represents
the crane, sitting over next to the Virgi~ian's main line, with
:a cable running over to his boom to. let off as the man picked
up, coming right up here.
Well, he comes right up here. This stick reprepage 263 ~ sents the boom of that crane as it wae picking that
·
foad up. This is the boom right here, picking this
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thing u~ This line- tig·htened up-the southwest line tightened
up-and drawed that line right back under this boom, and
th rowed the top leaning toward the northeast. Mr .. Williamson hollered to '' loosen on that God damn line.'' It co.me right
over that way and twisted the boom.. It did not buckle. That
is as near as I know how to explain it to you gentlemen.
Q.. Were you looking right at it?
A. I was standing right there. If it had fallen my way, it
would have got me. I paid board he1·e in Norfolk 8 or 10 days.
to see that stack g·o· up.
The Court : Just answer the questions·..
CROSS EXAMINATION ..

By Mr. Rixey~
Q. Now, Mr. Gentry, you say you are a crane operator., are,
youf
A. Yes, sir.
Q. And at the time of this accident were you in the employ
of anyone!
A. No, sir. I come and worked one week.
Q. vVhat is thatf
A. I had worked one week for Mr. Kitchin, and his regular
operator come back and that let me off, so I stayed
page 264 ~ here through curiosity.
Q. You were not working for Mr. Kitchin at the
time of this accident f
·
A. No, sir, no, sir. I worked one week and I stayed here
about 8 days after he laid me off to see the· stack.
Q. Would you be surprised to know that Mr. Harbuck testified that at the time of the accident he was engaged in instructing you as to how to operate that machine?
Mr. Bangel: Don 1t answer that. If Your Honor please, I
object to that
The Court: Objection sustained. ·

By Mr. Rixey:
Q. You claim then that Mr. Harbuck was not demonstrating·
the operation of that crane to you?
A. Mr. Harbuck! He had shown me about the mechanism
of it, but I could operate the crane. There ·were some new
changes~ you see, but that had no connection with raising the
stack..
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Q. Did Mr. Harbuck tell you not to take any instructions
·from him so far as the lifting• operation was concerned f
A. No.· I didn't do any lifting·. I wasn't on the pay roll.
By the Court :

Q. Your answer is not responsive. He asked
whether Mr. Harbuck told you not to take any instructions about lifting f
A. Oh. Well, I don't recall him telling me that. I picked
up one section of the stack and moved it around so that we
could get the band around it. It was on the ground; it was not
in the air.
page 265

~

By Mr. Rixey:
Q. You did operate the machine?
A. A time or two, yes, sir. I spun it around a time or two.
Q. When did you spin it around 1
A. When l was on Mr. Kitchin 's pay roll.
Q. vVas that on the day of the accident f
A. No, sir. The accident was 7 or 8 days after that. You
see, he waited to catch the wind still, to make that top lift. I
went out from my boarding house to that job every morning
about 6 :00 o'clock. On this particular morning there ,vas not
a leaf moving. It was hot and there was no air stirring that
you could see by the leaves.
By the Court :
Q. Just a minute. You have answered the question.
By Mr. Rixey:
Q. I understand that you were not in the employ of Mr.
Kitchin at the time of this accident?
A. No., sir.
page 266 ~ Q. Is that correct¥
A. That is right.
Q. And you had not been for some days?
A. About 8 days, I will say, that I stayed there to see the
stack after Mr. Kitchin paid me off. I had my doubts about
its going up.
Q. Why did you have your doubts Y
A. Because it was rigged up wrong. These guy lines were
on the bottom. Mr. Harbuck had hold of it right about here
(indicating) and that tbrowed this top heavy. It did not have
enough swinging power down here below his hook. It should
have been put this way (illustrating).
0
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Q. "\\There you held that, showing where the hook was, was
below the center. Is that correct?
A. Yes, sir, it was below the center.
Q. It was hooked up below the center of that pipe, was it?
A. That is right.
Q. How much below the center was it hooked up?
A. I will say about three feet.
Q. Three feet below the center? You say a crane operator
should kno-\V that that would not be proper?
A. No, sir. You are not using tp.ese guy lines proper. You
depend upon the guy lines to keep it straight.
. Q. I say, any crane operator would know that,
rjage 267 ~ wouldn't he'?
A. "\Vould know that it wasn't hooked right f
Q. Yes.
A. No., sir. I would have picked it up, if it bad been my job,
just like Walter did-Mr. Harbuck did.
Q. I understood you to say that wasn't the proper way to
do it?
A. You did not understand that. Right here, Captain, is
about where he had it. This southwest line had no other way
but to come under the boom.
Q. I understand that. Just answer my question, will you
pleaseY
Mr. Bang·el: I think he is all:swering your question. You
don't like his answer; that is all.
By Mr. Rixey:
Q. I understood you to say that it was hooked up so that
the hook, that came down from the boom, hooked onto that
pipe below the center point?
A. That is rig·ht.
Q. Is that right? ·
A. That is right.
Q. Would that be the proper way to do iU
A. Yes, sir.
Q. That would be proper~
. A. Yes, sir. I thinkpage 268 ~ Q. ·wait a minute.· That would be proper,
wouldn't it?
Mr. Bangel: Mr. Rixey, I think the witness has a right to
explain his answer.
.
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1\fr. Rixey ~ I think his answer should be responsive to my
!question.
.
A. I will answ.er ·anything I can for ,you.

By Mr. Rixey-: .
Q. You 'S~y that it would be the proper way to erect that
:stack fo1· the hook of the boom to be attached to that at a point
below the center point of the load to be lifted f
A. That ls exactly .rig·ht.
Q. That is your idea?
A. Yes, sir.
·Q. And you say that was what was done in this case2
A. Yes, sir. It was hooked half-way dowu.
Q. "\Vas that done 1
A. Yes..
Q. And you say that was proper procedure?
A. That is rig-ht.
Q. If you did that, wouldn't it cause the top of it to turn
iover?
A. No,, sir.. That was .what the guy lines were for, to keep
it straight.
.
·Q.. If you put your hook up here near the top, there would
not be any need f.or any guy lines, would ther.e Y
A. No, sir. You would guide it from the top.
page 269 ~ If you will let me say one word, Gentlemen, to
make it a little more clear: If you were putting
up a stovepipe for your cook stove like Mama used to bake
_good bread on, and you had a j.oint that you could not quite
reach up to, would you catch it in the middle to get over that
'Other joint to couple it, or would you catch it down toward
the bottom to slip it up 1 That is the same principle as this.
Q. Where were you standing, Mr. Gentry?
A. I was standing right inside of the gate next to the back
(Of the office.
:Q. How far was that from the crane 1
A. 'Oh, I would say about as far as from here to that wall.
Q. From where?
A. I was about as far as from here to that window.
Mr Bangel: For the purpose of the record, can we stipulate
the distance¥
Mr. Rixey: Yes, sir. What do you say it is?
·The Court : 25 feet.
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By Mr. Rixey:
Q. As I understand you to say, there were four guy lines t
A. That is right, sir.
Q. Do you know who were manning those guy
page 270 ~ lines¥
A. No, sir, not nary a one, except Mr. Price was
on the crane. He was on the east. I did not know any of
those boys except George . Williamson, the foreman.
Q. Mr. Price, who was operating the Lorain Crane, was
handling one of the guy lines¥
A. That is right. He had his horseline over the boom and
near the bottom of the stack.
Q. But he is the one that you knew!
A. That is right, by name.
Q. Did you know a man named Coburn¥
A. No, sir. I had no occasion to know any of Gary Steel's·
men, but I heard them call G,eorge, and I found out it was
George Williamson.
Q. Mr. Coburn is not a Gary Steel man, is he Y
A. Sir¥
·
Q. Mr. Coburn is not a Gary Steel man, is he?
A. I could not tell you. I don't know any of those boys,.
or who they worked for, except Mr. 'Williamson.
Q. Who was Mr. BonnerY
A. I did not know him.
Q. '\iV as he on the joM
A. I could not tell you, sir. I wasn't there· to learn names:
I was there to see the stack go up.
Q. vVere you there when the lower section of
page 271 ~ the stack was put in¥
A. Yes, sir. I was right there. I was on the
pay roll at that time.
Q. You were on the i:,ayroll f
A. That is right.
Q. vVhat length or boom was used for that?
A. I reckon it was about 75 feet, but they added more to
put the top lift on there.
Q. You think that the 15 foot boom was used for the setting
of t.he lower stack f
A. That is right, about that.
Q. ·when did they put in some more boom f
A. Well, after they got that set.
Q. ·who did thaU
A. I helped to do it, and Mr. Kitchin was O'ver there a little
while, and Mr. Harbuck helped, and Mr. Kitchin 's master
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mechanic helped, and several fellows working around there
helped. I don't know that any of the riggers helped.
Q. That was done by Mr. Kitchin 1
A. That is right.
Q. And his men 1
A. That is right.
Q. And that was the purpose of ~fr. Kitchin's bringing that
Lorain Crane over there, wasn't it?
A. No, sir-yes, that is right; that is right.
Q. You needed the Lora.in Crane there to put in
page 272 ~ an additional length of boom, didn't you t
A. Yes, sir; and to help the new machine raise
that boom, too. It was rig·ht heavy laying down on the ground.
That Lorain picked it up until it got to about this angle.
Q. You could not have put tlw additional length of boom
· in there and raised it without the Lorain Crane?
A. Oh, yes, it could have easily been don(\, .but it made it
a little bit easier.
Q. Do you remember putting in the hog-wire? Do you
know what a hog·-wire is t
·
A. Yes, sir.
Q. What is a hog-wire 7
A. A hog-wire holds the boom up. It goes from the drum
back under the machine out over some pulleys to the end of the
boom and back down to your drum. That is n hog-wire.
Q. You niaintain that that is a hog-wire?
A. That is right.
Q. Do you call that a hog-wire?
A. That is right.
_Q. _Show us on this picture, ·Exhibit No. 4, where the hogwire 1s.
A. This is what I would call a hop;-wire (indicating).
Q. Show it to tlle jury, will you please 1
A. Rig·ht here-these lines that come up to the
page 273 ~ end of the boom.
.
Q. "Which lines no,v?
A. These big ones.
Q. These big lines?
A. Yes, sir.
Q. That is your idea of a hop:-wire?
A. That is what I alwavs cHll them. When I used to run
crane's that did not call them hog-wires, but they called them
hog·-rods.
Q. What do you call this wire that is close to t11e structual
steel of the boom?
0
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A. That is a wire that we put" on there to help reinforce 'the
boom; tQ );lelp pro~~ct it.
. Q. You .donJ ~~ll. that -~.bog.-wi~et
.A.1.No, sj:rz. "Thei·e is orie ori each side. You can see them
right under there. There are two of them underneath.
· Q. ,vho put those on?
A. I helped to do it, and I. wa~m't on the pay roll.
Q. That was put on there then at the time you put the additional boom in. Is that righU
A. Yes, sir; from one end to the other.
Q. In other. words, the boom was so long that it had' to
l\ave _sotne·:reinforcement when you put in the new section_!
A. It did not necessarily have to be done, but we done·it- for
precautionary measures, you see ..
··
page 274 ~ · Q. You did that as a precaution f
A. Because that boom was right up over Mr.·
Harbuck's hefld-I mean, that load was-and if that boom
happened to buckle back, it would have thrown it right on 'top
of his bead•. So those .two cables, one on each side, would lielp
prevent that just in case something happened.
The Court: One of tl1e jurors wants to ask a ·question about
this hog-wire business. You may ask any question you wish.
_. .A Juror : It has been answered.
The Court: Are there any other questions?

RE~DIRECT "EXA!IINATION.
By Mr. Bangel:
Q. Does this photograph, Exhibit No. 5, show the stack going up to be put in place 1
·.A.. That is ·rig·ht.
Q. Does that show the guy lines Y
A. This is a permanent guy.
Q. You say that the guy lines were on the bottom of the
stack!
.
A. These guy ropes, if you will pardoJI · me,. were to
straighten· this stack up. You see l1m\·_ it is leaning-. ,Yhen it
gets up high ·enough, these Topes with the men pulling· let the
· ·
-stack ~ome up straight, to get ready to go up on
})age 275 ~ top of this.
A Juror : This is the bottom of this section?
Mr. Bangel: That is the top.
,
The Juror: Isn't this the bottom· 1wre?

I
J

I
I

I
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Mr. Bangel: No, !3ir. I am g.oing to .show it to you.
Mr. Rixey _: .Let the. witness say whether that is the top or
. bottom, and not you. The gentlemen has asked which is the
_top .and which is th.e .bot~oiµ oJJJ?.at..
A. This .is the. top.
By the Juror:
Q. That is -the top f
, A.· YeSy·sir.
Q. Are there guy wires on the-. top?
A. No, sir; down here:_ This is just a·.tri.al lif~ Ca.ptain.
Right here is the real )ift..
··
·

Mr. Rixey: · Wait a minute. T.he witness says that Picture
No. 5 is ·simply a pieture of a trial lift and is not a picture of
the actual lifting operation at th~ time of. the accident.
By :M:r. Ba:hgel :
Q. Here is· Exhibit No. 3. Does that show it going up Y
A. That shows it exactly~ ~ight ther_e is the top _sec_tion
·:g~oing up.

'·

pitge. 276·} By A Juror:
.
: · Q; What do you call "the to.p section"?
A.· There are two sections of the stack. You can see there
that it is about four feet from being .ready· to be set up. I
would take it to be about four feet. You see the line there
from the southwest. That was coming up under this boom,
·drawing this·-stack back against the boom, and: it tightene.d so
ha.rd that it throwed this top over to the northeast.· The rigger foreman hollered, "Slacken on that God damn line.''
When this line was slackened it let this swing out and the top
-swing back against the boom and buckle.
Q. 1\T]mt are these guy. wires that are here that are fastened
on the topY
· · A. They are permanent guys-the guys after they get it
up
.
Q. These wires had nothing· to 40 with the equilibrium of
thisY
.
..
A ..No, sir.

By :M:r. Bangel:
Q. This Exhibit No. 4 shows the two men up on the top of
the first portion. · Does that show the g1.ly lines Y
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The Juror : I understand.
A. That is about the best we are going to.do on that..
page 277 ~

RE-CROSS EXAMINATION..

By Mr. Rixey:
Q. Mr. Gentry, had you seen these pictures before¥
A. No, sir. This is the- first time I have ever seen them. I
seen the man out there taking these pictures, but I had not seen
the pictures.
Q. Do you know who took them!
A. No, sir.. ·.
Q. Do you know whether or not he got a picture of the actual
accident, itselH
A. I could not answer that, no, sir. I was watching that
smokestack. I don't know.
Q.. I show you this picture, Exhibit No. 4, and put my
pencil on what yon l1ave ca:IIed the hog-wires. Is that righU
A. Yes, sir-hog-rods. Well, they are big cables; that is:
what they are.
.
Q. They are called in this description as '' the floating
bridle '' aren't they t
A. They could be. That might be the proper name, but
we operators usually call them hog-rods or boom cables, either
one.
Q. ·what do you call the wire that is closest to the boom
which you say was put in there for the purpose of reinforcing the boom f
A. That is 1·ight, sir. If you look under there
page 278 ~ you will see two more under there.
Q. I say, what do yon calI iU
A. I would call it reinforcement. In case of an accident
those cables would support it.
F. W. WESTl\IOR.EL.A.ND,

called as a witness on behalf of tl1e defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Bangel:
Q. State your name, please, sir.
A. F. W. Westmoreland.
Q. And your age Y
A. 35.
Q. Mr. Westmoreland~ you were the man pointed to n mo.

I
I
I
I
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ment ago by Mr. Gentry, who just left the witness stand, and
you came in response to his pointing to you?
A. That is right.
Q. Were you on the job the day on which the accident occurred in connection with a smokestack?
A. Yes, sir.
Q. For whom were you working f
A. I was employed by G.ary Steel Products.
Q. What was your duty, sirY
A. Well, just most anything that come up, to
page 279 ~ try to get it up there.
Q. Who was giving you your orders¥
A. Mr. Williamson.
Q. He is the field superintendent?
A. He was at the time, yes, sir.
Q. Who was in charge of the operation 1
A. I don't know, sir. I got my orders from Mr. Williamson. vVho was in charge, I don't know.
Q. Who was giving signals to the crane operator?
A. I guess Mr. Williamson was. I don't know, because
it has been so long.
By the Court :
Q. If you don't know, don't say.
By Mr. Bangel:
Q. You were getting your orders from Mr. Williamson f
A. That is right.
Q. Where were you at the time the boom twisted?
.
A. I was standing about 7 or 8 feet away from the guy hne.
I was on the guy line.
Q. You were holding the guy line Y
A. Yes, sir.
Q. You were operating one of the guy lines?
A. Yes. sir.
'
Q. Who would tell you when to release or draw
page 280 ~ taut that guy line Y
A. Mr. Williamson.
Q. Did anyone from Mr. Kitchin 's employ give you any
orders at alH
A. Not that I remember.
Q. If any orders 11acl come from him or any of his men you
would have known it, wouldn't you?
A. I don't know, sir.
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Q.
A.
Q.
A.
Q.
A.

You took it from your boss?
SirY
You took it from Mr. ·wmiamson t
I took it from l\ir. \Villiamson.
Do you know how this accident happenedY
SirY
Q. Do you know how this accident happened Y
A. No, sir, I don't.
Q. Do you know to whom Mr. ,vmiamson was giving orders
to slacken up on the guy line when the thing happened¥
A. I beg your pardon?
Q. To whom was Mr. ·wmiamson giving orders to slacken
on the guy line when the accident happened Y
A. He was coming around the corner of the building. He
had not given any orders when the stack fell. He was walking
from the southeast guy line right in front of me. He was
about 30 feet from the building.
Q. From the guy line to you Y
page 281 } A. Yes, sir.
Q. What did you have it fastened toY
A. I had it fastened to ,vhat is referred to as a deadmana rail sunk in concrete.
Q. I don't know too mnch about it, so ·we will have to go into
a little detail here.
A. ·wen, they take a regular, ordinary railBy A Juror:
Q. Look this way, please, so we can hear.
By Mr. Bangel:
Q. Describe it, if you will.
A. Well, it is a regular rail sunk down in concrete. I don't
know just how deep it is, but it has concrete around it to hold
it still.
Q. Who put that. down?
A. I don't know, sir. It was there when we got there.
Q. It was there when you got theret
· A. Yes, sir.
Q. There was a rail in concrete?
A. Yes, sir.
Q. What kind of guy line was it? Was it rope or was it
metal?
A. Well, the guy line, itself, was cable.
Q. Cable?
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A. Yes, sir.
Q. Then it was a steel cable Y
A. Yes, sir..
Q. How would you fas ten this cable to the piece of pipe that
you were speaking of?
A. I had a ratchet jack on it.
Q. I don't know what that is.
A. It works on a cog. You can either let off or take up on it.
Q. ·where were you at the time? Were you right at that
rail?
.A. No, sir. The dead man was sitting up about 8 or 10 feet
in the air, and I had a 55 gallon drum that I stood on to work
this ratchet jack. ,vhen the stack fell I was off of it and was
talking to two fellows that were standing around.
Q. You were not where you were supposed to be at the time
the accident happened?
A. I was within a few feet of it, yes, sir. I was close
enough so that if I had to do any work, I could get to it right
quick.
Q. You would have to get up on this drum that you are
speaking oft
A. Yes, sir.
Q. vVas this ratchet on this drum?
A. No, sir. It was fastened to the deadman on
page 283 } one end and to the guy line on the other.
Q. How could you reach it from the drum?
Would you have to stand on that to reach it!
A. Yes, sir.
Q. But you could not .reach it from the ground f
A. No, sir.
· Q. And you were on the ground at the time?
A.. Yes, sir.
Q. Who held on to this guy wire when you were on the
ground¥
. . A. Nobody. The jack would hold it, you see.
Q. Was it just strapped around Y
A. No, sir. It bad a clamp that clamps the wire with an
eye in it, and you book in that, and then your deadman has a
cable around it, and the ratchet was around the other end of
it.
Q. You did not see the accident lmppcn, yourself!
A. I did not see it before it started, or nothing. Of course,
as soon as it started I looked around and seen it coming.
Q. "'What was the ohJect of l1olding these gny line~ f What
were they for T
page 282 }
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.A. To keep it from swinging..
Q. If the lift would swing, that would cause an undue stress:
on the boom, wouldn't iU
page 284 ~ A. Yes, sir.. ·
Q. That would cause the boom to bend or collapse, wouldn't iU
A .. Yes, sir.
Q. And that was why these guy lines were being put there
and watched over by these various men t
A. That is right, sir.
Q. One of whom was you, and you were working for Gary
SteeH
A. That is right.
CROSS EXAMINATION.

By :Mr. Rixey:
Q. Mr. Westmoreland, can you designate by point of compass the guy line·that you were handlingf
A~ I was on the southwest guy line.
Q. Southwest Y
A. Yes; sir.
Q. I understood you to say that at the time of the actual
collapse of the boom Mr. "Williamson was walking from the
southeast toward you Y
A. Yes, sir, in
direction ..
·Q. In your direction?
A. Yes, sir.
Q. How f a:r was he from you at the time f
page 285 ~ A. I would estimate about 30 feet; something
like that.
Q. Just before this collapse did your line slacken up any!
A. Not that I know of.
Q. vVas it stationary1
A. Yes, sir.
Q. Did you move it any-

my

Mr. Bangel: He said not that he knew of ..
M:r. Rixey : I asked him if he moved it.
A. No, sir.
Bv Mr. Rixey:
..Q. And you say it was stationary?.
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A. Yes, sir.
Q. Had Mr. Williamson given you any orders about moving· it immediately before the accident occurred?
A. No, sir.
page 286

~

ELMER GRAY,
called as a witness on behalf of the defendant, having been first duly sworn, testified as follows:
The Court: Try to avoid cumulative testimony.

By Mr. Bangel:
Q. State your name, please.
A. Elmer Gray.
Mr. Bangel: Isn't lie cumulative!
The Court:. I think the jury has been well informed about
distances, and things.
Mr. Rangel: I think so.
The Court: If his testimony is cumulative, I see no point in
encumbering the record with it.
Do you wish to examine this witness 7
l\:Ir. Rixey: I don't know who he is, Judge. I never heard
of l1im.
Tl1e Court: Stand aside.
l\fr. Jacobs: I think we had better examine him.
The Court: Go ahead.
By Mr. Bangel:
Q. Mr. Gray, what is your occupation 7
A. I am President and Busine.3s Manager of Operating
Engfoeers for over Jmlf of the State of Virginia.
Q. How long has that been your occupation?
A. About five years.
Q. Are you a crane operator?
page 287 ~ A. Yes, sir.
Q. How long have you been a crane operatod
A. 32 years.
·Q. l\fr. Gray, who directs the work of the crane operator on
the job?
A. The rip;ger, or whoever may be a capable person giving
signals or doing the rigging to the extent of the work that you
may be doing.
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Q. Does the crane operator have anything to do at all with
the manner in which it is rigged up?
A. No, sir.
Q. That is done by whom?
A. The rigger foreman, or the man who may be in charge.

The Court: Mr. Bangel, we have had four witnesses to say
the same thing·. It is cumulative.
Mr. Bangel: I think that is true, if Your Honor please.
What I was going to ask him was whether this stack was properly rigged up or not.
The Court: Was he on this job at this particular time Y
By :Mr. Bangel:
Q. Did you see the stack f
A. Yes.
page 288 ~ By the Court :
Q. Were you there at the time the accident happened?
..:\... No, sir.
By Mr. Bangel:
Q. I hand you Defendant's Exhibit 3 and ask you to tell us
whether that stack, which is being raised, was properly rigged
up?
A. Not according to my past experience in rigging stacks
and other work.
Q. In what particular is it not properly rigged?
A. For one reason, the guy linesQ. Show it to the jury; if you will.
· A. (Does) The guy cables should have been by the stack.
There should have been a safety line inside of here to go down
to the other piece of stack and out through the bottom. It
would be a strain on this line to go through the top of the
stack.
Also there should have been a ~uide board alongside this
stack to hold this erect piece of stack close to this so that there
would be no chance of moving. As the stack went up and the
safetv cable came down in the other piece of the stack, it would
keep the stack erect to fit it in place.
Mr. Bangel: The witness is with you.
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:page 289 }

CROSS EXAMINATION..

l3y Mr. Rix.ey:
Q. The better pr.actice would hav.e been to erect tbat stack
.all in one piece, wouldn't it, sir 1
A. I beg your pardon.
Q. The better practice would have been to erect that stack
all in one piece, wouldn "t iU
A. I would say ''Yes'' to that, if you had the pr@per equipment to do it with.
Q. Exactly.
Mr. Rixey: That is all.
Mr. Bangel: W·e have two or three witnesses who are cumulative, and I want to eliminate tbem.
The Court: Do you rest Y
Mr. Bang-el: We have Mr. Kitchin.
The Court: You had better put him on.
Mr. Bangel: It will probably take some time.

pag·e 290 }

J. F. KITCHIN,
one of the defendants, having been firit duly
-sworn, testified as fallows.:
Examined by Mr. Bangel:
Q. State your name., please, sir.
A. J. F. Kitchin.
Q. Mr. Kitchin, .you -are trading under what name J
A. Norfolk Contracting Company.
Q. Did you rent cranes to the Gary Steel Products Corporation Y
A. I did.
Q. I l1and you copy of an invoice dated 9/9/50, to the Gary
Steel Products Corporation in the amount of $3,008.00 for
erane -service. Was the original sent to Gary Steel Products
Corporation T
A. That is right.
(Received and marked ''Defendant's Exhibit 12. ''~
M:r. Bangel: This is "To rental of cranes used in erection
<>f smokestack at plant of Monsanto Chemical Company, Cottage Toll Road, Norfolk, Virginia, between June 12, 1950 and
July 19, 1950, as follows:
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''Bay City 25-tcm crane-:,1101h hours-unit price $20'.00~
amount $2,210.00.
'' Lorain #414 20-torr crane-84 hours, unit price $9.50,.
amount $798.00; making a total of $3,008.00.
· page 291 } By Mr., Barrgel ~
Q. I hand you a letter on the stationery of Gary
Steel Products Corporation dated September 11, 1950, signed
by H. H. Gary, Jr., and ask you whether this letter was received by you in response to that bill for those cranes Y
A. That is corre·ct..
Mr. Bangel: We offer it in evidence.
(Received and marked '' Defenclant 's Exhibit 13"," after
which it was read to the jury by Mr. Bangel..)
By Mr. Bang·el:·
Q. I hand you this copy of a letter and ask you whetller that
was sent by you to the Gary Steel Products Corporation in
1·esponse to the letter I just read t
A. It was.

Mr. Bang·el: I offer it in eviclence.. It is dated September
16, 1950.

(Received and marked "Defendant's Exhibit 14.," after
which it was read by Mr. Bangel to the jury.)
By Mr. Ba.ngel:
Q. Mr. Kitchin, how did Gary Steel Products Corporation
first rent these cranes f
A .. :Mr. Gary and :Mr. Nelson came into my office one day
and asked me if I had a crane that would set a stack out at
the Monsanto Chemical Company. I told them that I had a
Northwest 6 wllich was available. I had the liftpag·e 292 ~ ing capacity of the Northwest 6 wliich I gave to
Mr. Gary and Mr. Nelson and told them that this
was the factory's lifting- capacity of this crane.
Q. Is that a copy w·hich you l1ave in your hand¥
A. I think that is the same one. I g·ot it out of my office. I
am not sure.
Mr. Bang·el: We offer it in evidence.
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(Received and marked "Defendant's Exhibit 15. ")

A. So I gave that to Mr. Nelson and Mr. Gary. They
carried it into the other room and checked over it and came
back and said that they would take the machine if it would do
the job.
By Mr. Bangel:
Q. Did you know what size staek tliey were going to raise"?
A. They brought a piece of paper out there with some drawings on it, or something. I looked at it. I don't rernemher•
the size of it. It was not a blueprint. It was just scratched
on some scratch paper. They asked me would I rent them the
crane, and I told them I would. They asked me what the
rental was and I told them that the rental ·was $20.00 per hour,
plus transportation to Monsanto and back.to our yard. They
asked me would I be interested in placing the stack. I told
them positively no, that I was not in that kind of business;
that we did not know anything about setting a
page 293 ~ stack: that we did not have the personnel to set a
stack. So they said they would take the crane ..
Then I asked them how much boom would be required. They
said it would take 110 feet of boom to set the stack. I told
them that I.did not have 11.0 feet of boom; that the m.arhiue at
that time had onlv 75 feet of boom. I told them that I would
see if I could secure the additional section of boom for this
particular job.
In the meantime I rented this machine. I sent it out to another job. At the time Mr. Gary or :Mr. Nelson-I don't know
which one-called me and said that 1\Ionsanto would be reaclv
to place the stack sometime around the first of June, I believe.
I told Mr. Nelson that this machine that thev talked to me
about would not he available, but I had anotlier machine-a
new machine-on order that probably would be in in time to
do this job.
During· the time this crane was coming in Mr. Nelson called
me and asked me about the capacity of this machine. I told
llim that in my opinion, since he had okayed the other ma-.
chine, wl1ich had a less lifting capacity than the Bay City,
that the Bay City had three sheaves in the boom which would
enable the use of a six part-line on the Bay City instead of a
four part-line on the Northwest; that it would handle the job
better and do the job better.
So then the machine came in and we carried it
page 294 ~ on out to :.Monsanto.
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A. No.
By Mr. Bangel:
i ,
Q. That machine was then sent out to Monsanto?
A. That is right.
Q. Did you agree to erect this smokestack in one piece? .
A. I did not agree to erect the stack in any shape or form.
Q. Are you familiar with the erection of smokestacks?
A. No., sir. I have never attempted to erect a smokestack.
Q. Did you do any more than rent the cranes to them?
A. Absolutely not.
Q. Did you make a statement that if the stack was to break
or crumble, it would be their responsibility, and if the crane-

Mr. Rixey: If Your Honor please, I sug·gest that the wit'ness tell what his recollection is.·
The Court: He is your witness. You may ask himMr. Bang·el: -whether he made a certain statement Y
The Court: He has already eliminated that because he said
twice that he had no contract or agreement to undertake to
do anything except furnish the equipment.
A. The word "contrHct" has never been menpage 295 ~ tioned. I never heard the word.
The Court : What is the sense in asking him to
deny something that could not exist?
l\Ir. Bangel: Except Mr. Rixey is going to get up there and
arg·ue to this jury that Mr. Kitchin did not deny that statement.
Mr. Rixey: I certainly will.
Mr. Bang·el: He will do it if I don't ask him.
Mr. Rixey: I most assuredly will, Judge. But, I think this
witness ought to be permitted to tell what the conversation
was and not have the sugg;estion come from his counsel.
The Court: He bas already said what the conversation
was.
Mr. Bangel: Let me ask the question, and you object to it,
and let the Court pass on it.
By Mr. Bangel:
Q. Did you tell Mr. Nelson that if the smokestack broke, it
would be his responsibility, and if the crane broke it would be
your baby¥
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A. (Pause) No.
Q. Did you have any contract to take down the old stack.
A. No.
Q. Were you to take down any old stack for
page 296 ·~ him j

Q. Was there any proposal in writing sent you, and to which
you agreed, as to any particular price to erect the smokestack
-0r take it down!
A. No.
Q. Did you have any understanding except as to that rental?
A. Absolutely not.
Q. Who was "the superintendent or foreman on the job for
Gary?
A. ]\fr. George Williamson.
Q. vVho directs the crane operator as to what he should doY
A. The foreman on the job.
Q. Does he take all orders f:rom the foreman or superintendent on the job?
A. Yes.
·Q. Did you have a foreman or superintendent on the job?
A. I .di4 not.
By the Court:
Q. Mr. Kitchin, from the time you first saw the gentlemen
from Gary until the time of the accident did you ever have
.any conversation with them, or either of them, personally or
over the telephone, or otherwise, aboµt the pospage 297 } ·sibility of any. damag·es and, if so, who would be
responsible?
A. I never saw Mr. Gary or Mr. Nelson in person between
the time the crane was rented and the accident. Now, they
called me a time or two on the telephone.
Q. During all or any of those conversations when they came
,down to your place and talked to you in the beginning or at
any other time prior to the accident, was the word ''damages"
or "liability" ever discussed between you?
A. No.
Mr. Bangel: Judge, would Your Honor exclude the jury
for a moment f

(The following proceeding was had in the absence
jury:)
.

of the
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Mr. BangeI: If" Your Ho~or please., Mr. Rixey at an early
stage in this trial warned counsel, representing the defendant,
about askjng too many questions on examination, either direct
or cross, f"or fear it might develop that there was insurance·
in this case. ,ve have tried as hard as we could to refrain
from any such acrtion. Mr. Rixey has brought into the· picture·
here a Mr. Williams. Mr. Williams is not an agent of Mr.
Kitchin. He was called to the scene after the accident had
occurred. He represented an insurance company; I think a
company that Mr. Kitchin thought he had coverage with. Mr.
·wmiams made statements, according to the testipage 298 ~ mony of the plaintiff, and was referred to as. the·
agent or the representative of Mr. Kitchin,. ancl
that he said then that we would take care of it. vVe cannot
let it go by because, if we do, Mr. Rixey is going to make' capital of the fact that Mr. Williams has not been called to the·
stand. If we ask this witne-ss about it, Mr. Rixey is going to
ask who Mr. Williams is., in addition to making capital of his
not being called. If we send for .Mr. \Villiams he is going to
ask what his occupation is. I think he can under the rules.
We are placed in a position brought about by Mr. Rixey.
We are asking Your Honor now to pass upon whether you
will direct the jury to disregard any statement made by Mr.
Williams.
The Court: The Court gave some thought to that question
last night. This is technically an insurance agent, representing the assured as well as the company at the time of the
negotiations. In other words, if there is no liability on the
assured, there is no liability on the company. If you want the
privilege of showing who he is, you can have that privilege.
Mr. Bangel: We cannot do that, if Your Honor please.
The Court: Of course, you can't. The Court
page 299 } will overrule your motion.
Mr. Bangel : We except.
(Thereupon, an adjournment was taken for lunch.)
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AFTERNOON SESSION.
Met pursuant to the ,morning session with the same parties
present as h~retofore noted.

J. F. KITCHIN,
being recalled, further testified as follows:
Examined by Mr. Bangel:
.
Q. Mr. Kitchin, I failed to ask you., when I presented the
bill, whether that bill to Gary Steel Products Corporation has
been paid to yoµ?
A. No, it has not been paid.
Q. Demand has been made but there has been no payment 1
I say, you made demand but they have not paid you?
A. That is correct.
Q. Do you know Mr. Harbuck1
A. Yes, I do.
Q. Is he an employee of yours 1
A. He is not.
Q. Has he ever been an employee of yours? ·
A. No, he has not.
Q. Did you have any control over him whilepage 300

~

Mr. Rixey: I object to that, if Your Honor
please. That is a question of law.
l\fr. Bangel: Let me finish my question.
The Court: Don't answer the question until the Court rules
on the objection.
,
By Mr. Bangel:
Q. Did you have any control over him while he was operating this crane at the Monsanto Chemical Company's planU
Mr. Rixey: I object.
The Court : Objection sustained.
Mr. Bangel: We save the point.
By Mr. Bangel:
Q. For whom was Mr. Harbuck working?
Mr. Rixey: I object to tlrnt, if Your Honor please.
The Court: He bas already said be did not employ him;
that he did not work for him. Whether he worked for the
Rockefeller family, it does not make any difference.
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By Mr. Bangel:
Q. Mr. Kitchin., the evidence discloses that the crane, when
delivered to you, had a boom of 110 feeU Is that correcU
A. That is correct.
page 301 ~ Q. It came that way from the manufacturer?
A. That is right.
Q. Equipped with a 110 foot boom?
-A. Yes.
Q. Now the evidence is that at the time the boom twisted it
had 130 feet of boom. Do you know where that additional 20
feet of boom came from¥
A. No, I don't.
Q. Did you ever order it?.
.A... No, I did not.
Q. It never came from you, nor did you order it?
A. No.
Q. Who finally put up the stack? What crane was used to
put up the stack?
A. Bay City.
.
.
Q. What boom did it liave when the stack was installed Y
A. We used 160 feet of boom.
Q. To put up this same -stack!
A. That is right.
Q. Something was said about a Mr. Williams. Was he an
employee of yours?
A. He is not.
Mr. Rixey: Who is that?
.
Mr. Bangel: Somebody referred to a Mr. Williams-you
referred to him.
--page 302

~

By Mr. Bangel:
Q. Was he your agent?
A. He was not.
Q. Did you make a statement tJ,at-y-0u were responsible for
jbis accident_and_y~~Jsl takg_Gl!~...Q.! jt ¥
A. I did not.
(J. Did he make any such statement iI_!__Xour presence?
.A. ireaid no .
Q. After the accident what did you do, if anything, with regard to removing your cranes? Were you going to remove

ili~Y

I

.A. Yes, sir. I told Mr. Gary that I was planning on moving
the machines from the job. He asked me to leave them on;
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that there was ·a tremend.ous penalty-I believe he said $2,400.00 a day-if this plant wasn't in operation hy the follow-

ing Monday morning.
Q. Did you then leave your cranes there? ·
A. I did.
Q. Were they used by them in the erection of the stack T
A. That is correct.
Q. Mr. Kitchin, you heard Mr. Nelson testify that on a Sun1day,, June 11th, he talke.d to you in your office.? Is that true
,or noU
A. It is not true.
page 303} Q. Mention has been made of a Mr. Phillips.
Who is hel
A. He was a partner of mine in the Crane Service Company.
Q. Is he living or dead.?
A. He is deceased.
: /

By a Juror-:
Q. He is wbaU
.A. He is ,decea~ecl
By Mr. Bang·el:
·
·
Q. You heard testimony on yesterday that the Norfolk Contracting Company had .advertised a crane for rent Y Is that
true or not.?
A. It is not true.. We have never advertised in the news:papers.
Q. In addition to tb-e CraneMobile there ·was a Lorain Crane
<0n the jo'b, was there non
A. That is correct.
Q. Was that Lo~ain Crane ordered from you Y
A. I did not order the crane. I don't know who~ordered it.
lQ. But it came?
A. Someone on the job evidently called int~ the shop, and
tbey sent it out.
Q. And the smaller crane is rented for how much Y
A. $9.50 per hour.
page 304 }- Q. Is that what you billed them forY
· A. That is correct. ·
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CROSS EXAMINATION.
By Mr. Rixey ~
Q. You say, Mr. Kitchin, that you never advertised in the
newspapers f
A. Not Norfolk Contracting Company. Crane Service does,.
or did at that time.
Q.. So you did advertise f
A. Under Crane Service.
Q. Under the name Crane Servicef
A. That is correct; but not Norfolk Contracting Company.
Q. Who is the Crane Service Company Y
A. That belonged to Mr. Phillips and myself.
Q. And you conducted it at the same headquarters with the
Norfolk Contracting Company f
A. That is rig·ht. Mr. Phillips managed that as long as
he was living.. ·
Q. How long did you so adve-rtise that business?
A. I would not know. ::M:r. Phillips looked after the advertising.
Q. Do you know anything about the taking of these pic-

tures
A. No, I don't think so.
Q. Yon don't think so f
.A. Well, I don't know anything about them. I wasn't here.
Q. What do you know about it Y You seemed a little bit
doubtful about it f
A. I did not see the man take the pictures.
Q. I know you clidn 't, but what do you know about them °l
Did anybody speak to you about taking them before they were
taken!
A. No.
Q. ·what!
A. No.
Q. From wh;0m did you buy this cranef
A. Bay City Shovels Company.
Q. Mr. Harbuck says that is not so; that you boug·ht it from
someone else. From whom did you buy it t
A. It was a Bay City Crane. I bought it through their repsentative.
Q. You bought it not from the Bay City Shovels people
then, but from someone else?
.A. It was shipped from them to me.
Q. From whom did you buy itY
page 305

~
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A. The bill of lading came from Bay City.
Q. With whom was your contract,
page 306 ~ A. I did not have a contract with anybody. I
just gave the man a check for it.
Q. To whom did you give the check!
A. I believe it was Reliance Equipment Company.
Q. Exactly. vVhy didn't you tell us that before? Where
is the Reliance E!quipment Company 7
A. It is either in Roanoke or Lynchburg.
Q. And you bought this equipment then from the Reliance
Equipment Company, didn't you?

Mr. Jacobs: What bas that got to do with this case, if Your
Honor please?· e object to that. Suppo~e he bought it from
the X Company in New Haven, Connecticut!
The Court: I don't know what counsel has in mind.
Mr. Jacobs: It is immaterial. I object to it, if Your Honor
please.
The Court: Unless counsel assures the Court that be can
connect it and that it will become material, he should not ask
the question.

,:v

By Mr. Rixey:
Q. And the Reliance Equipment Company sent someone
down here to take those pictures, didn't they Y
A. I don't know.
Q. They asked your permission for it, didn't they?
A. No.
page 307 ~ Q. They told you they were going to do it?
A. No.
Mr. Bangel: Mr. Rixey, if you are going to prove that tl1at
is true, that is different, but don't make that statement in the
way of ~ statement when you know it is not true.
By Mr. Rixey:
Q. Haven't you seen a picture taken by the gentle~an who
took tl1ese other pictures of the stack in the act of f allmg Y
A. I have not seen those pictures.
Q. ·wm you answer my question, please?
A. No., I did not see any.
Mr. Bangel: I think the answer is very clear. He has never
seen those.
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Mr. Rixey: I did not ask him about' those.
The Court: Continue your examination.

By :Mr. Rixey:
Q. Who is Leslie somebody-somebody whose first name is
Leslie-that :Mr. Harbuck said was one of your men on the
jobY
A. I suppose he is referring to Leslie Coburn.
Q. Leslie Coburn?
A. He was oiler on one of the cranes.
Q. He was one of your men on the job, wasn't
page 308 ~ he?
A. He was on the Bay City, I think.
Q. What?
A. He was oiler on the Bay City Crane.
Q. He is the man who was on the g·uy line at the southeast
corner, according to Mr. Price, the Monsanto man. Isn't that
correct? Look at that (paper).
Mr. Bangel: If Your Honor please, if this witness does not
know, how can he testify to it?
The Court: .Anything· that he said would be hearsay. He
may say whether a certain man was on the job or was supposed
to be on the job. He doesn't know whether he was there or
not.
By Mr. Rixey:
Q. Is that the same man?
Mr. Bangel : "\Ve a re objecting, if Your Honor please, to
the manner in which he asked the question, being at a certain
guy line, which this man doesn't know.
Mr. Rixey: If Your Honor please., the gentleman who gave
this went outside andThe Court: That would be all true, but this witness said he
wasn't there. He may be interrog·ated as to whom he sent
there. He may have been over on the City Farm or some other
place.
page 309

~

By Mr. Rixey:
Q. l\fr. Leslie Coburn was one of your men there
on the job, employed by you T
A. That is right.
Q. Is that right?
'
.J
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.A. Yes, sir..
Q. And he was around here all day yesterday, wasn't heY
A. I don't know. I did not see him yesterday.
Q. He has been around here today, hasn't he¥
A. Yes, sir.
Q. You saw him today, did you?
A. I saw him today, but he wasn't here yesterday.
Q. Is he here still f
A. I don't know.
Q. Has he been excused!
Mr. Bangel: To save you some time, he is still here. We
did not put him on because he is cumulative.
Mr. Jacobs: The Judge wanted to know if there were any
more witnesses, and we said that they are cumulative.
Mr. Bangel: I am offering him to Mr. Rixey right now.
1\1.r. R.ixey, here is Mr. Coburn.
Mr. Rixey: I am glad to see you, Mr.. Coburn.
The Court : We are losing time. Remain outpage 310} outside, Mr. CoburnJ until you are called.
By Mr. Rixey-:
Q. What is the meaning of the word ''radius" as applied to
crane service 7
1
i I,t I
A. Well, the crane carries a certain distance from the center
·of the machine-the machine revolves.
Q. WhaU
A. It is the distance from the center of vour machine to the
center of your load.
.,
Q. And what does that have to do with the operation of
eranest
A. Well, that determines your lifting capacity.
Q. And the shorter the radius, the greater the load that you
can lift. Isn't that right Y
A. That is correct, yes, sir.
·
Q. What does the length of boom have to do with the load
that you lift f
A. If you have a 10,000 pound load and you want to add 20
feet more of boom, you take off just the weight of the boom.
Q. Just the weight of the boom?
·
A. Just the weight of the boom. That is the way it is figured.
Q. Is that the way this is figured on this table?
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A. That is the way it is figured. It is all figuFed
page 311 ~ out there for you.
Q. What would be the weight of 20 feet of
boom!
A. I would have to guess because I don't know ..
Q. What?
A. I don't know..
Q. Do you want to look at this (handing paper to witness) r.
Mr. Bangel: If Your Honor please, this witness is not a
crane operator. He is a contractor .
. Mr. Rixey: He is in the business of the Crane Service Company.
Mr. Bangel: I can be in another business,. too,. that I don't
know anything about.
By Mr. Rixey~
Q. Do you know anything about iU
A. That is very simple. I will explain it for you.
Q. Do you know anything about what we are talking aboutf
A. For instance, here is a crane with a 40 foot boom. It
weighs 4,150 pounds. The same crane with a 50 foot boom
weighs 40,750 pounds. So, the weight of the 10 foot additional
boom is 600 pounds.
·
Q. You are a rig·ht good expert on cranes i·
A. I am not an expert on anything.
Q. What!
page 312 ~ A. I am no expert. I got mine the hard way.
Q. You are a little bashful, too,. like Mr. Harbuck; is that right T
A. I am not an expert.
Q. You are a little modesU You are in the crane service
business, aren't you; you so hold yourself out to the public"!
A. We rent cranes without an erecting crew.
Q. How many cranes do you have t
A. Eight.
Q. Eight cranes? And you arc in the bu~iness then of renting cranes; is that rig·hU
A. We rent them and we use them on our own work. We
are in the contracting business, also.
Q. Is your lawyer rig·ht when he says that you don't know
anything about the operation of cranes, or do you claim to
know about themY
A. I am not an expert.
Q. All you do is .to take in the money; is that the idea f

J. F. Kitchin, &c. v. Gary Steel Products Corp., et al.

225

J. F. Kitchin.
:Mr. Bangel: If Your Honor please, I do not think that is
fair. I am asking Your Honor to instruct the jury to disregard it.
Mr. Rixey: I withdraw the question.
The Court : I do not think counsel gains any
page 313 ~ advantage by asking questions· that are not
material.
By Mr. Rixey:
.
Q. You say that when Mr. G,ary and Mr. Nelson came to
your office they brought to you a drawing. When was it that
they came to your office?
A. I can't tell you; I don't know.
Q. What?
A. I don't know.
Q. Could you tell us the month 1
A. I would be guessing, so why tell you? I don't know.
Q. Would you tell. us the year f
·
A. I believe it was '50.
Q. In '50?
A .. Yes.
Q. Do you know when this accident occurred?
A. I do.
Q. ,vhen?.
A. The 22nd of June.
Q. Can you fix the time that they came to your office in
reference to that?
A. I would guess six months prior to that the :first time
they came.
Q. Somewhere around the first of January 1
A. I would say that.
page 314 ~
Q. Is that right?
.l\.. Yes.
Q. And M:r. Nelson and :Mr. Gary came to see you?
A. That is right.
Q. And they showed you this drawing, didn't they?
A. No, sir.
Q. Which has been introduced in evidence?·
A. They did not show me that. I have never seen tlmt.
Q. You testified that they did show you a drawing?
A. A sketch; just a little sketch.
Q. Did they leave it with you?
A. I don 't°know. I don't think they did, because I had Iio
use ·for it.
Q. What data did they give to you on that drawing?
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A. It showed the height of Uris ·stack; the top of the boiler
from the ground.
Q. ,vhat else?
A. That was it.
Q. vVas that -alU
A. Just a little sketch of the building.
Q. What?
A. A little sk~tch of the building·, as well as I remember.
Q. Did it give you the weight of the stack?
A. They told me the weight of the .stack.
page 315 ~ Q. ·what weight did they give you t
A. I think they said it was about 22,000 ponnds.
Q. Mr. Harbuclt said that you told him that they told you it
was 23,000 pounds.
A. They did not tell me it was 23,000.

Mr. Bangel: I object to that, if Your Honor please.
The Court Objection sustaiued.

By Mr. Rixey:
· Q. Your recollection is that they told you it was 22,000
pounds?
.
A. 22,000 pounds, that is correct.
.
Q. Did they give you the distance from the center of the
Rtack to the edg·e of the building from which you could figure
the radius!
A. No, they didn't. They told me there was a shed there
which they thought was a,bont 12 feet. This shed was not
shown on the drawing·.
Q. They asked you whether or not you had :a crane that
would do the work, didn't they?
A. I will say yes.
Q. And you told them that you did¥
A. No.
Q. You told them you thought you did t
A. I told them I had the manufacturer's rated
page 316 ~ capacity, and I gaYe tl10m that. I did not tell
them it would lift ·anything.
Q. You told them you would check with the manufacturer
on this Northwest Crawler Crane to ascertam whether or not
that crane could do the job.
Mr. Jacobs: I ·ob§ect to that.
The Court: There is evidence on the part of the plaintiff
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that that is what he said. On cross examination he has a right
to ask it.
Mr. Jacobs: We note an exception.
By Mr. Rixey:
Q. Will you answer the question Y
A. What was the question. f
.(Read by if:he reporter.. )
A. That was after the stack fell.

By Mr. Rixey:
Q. You deny having had such conversation when they came
to your place of business sometime, vou think it was, about
-six months before the work was actually done? .
A. That is right. They looked at the specifications .on the
-crane and they said that would do the. job, that that satisfied
them; that they were satisfied the machine would do the job,
themselves.
Q. "\Vas any discussion had between you and them in ref er:ence to the length of the boom!
pag~e "317} A. They told me they needed 110 feet of .boom.
Q. 110 feet :of :boom was discussed YDid y.ou tell
them whether or not you had that much boom?
.A. I told them that I did not hav.e that much boom; that I
-only had 75 feet of boom, but I would try to secure the additional boom in time for it.
Q. Did you try to do it t
A. Yes, I did.
Q. Did you get it?
A. I did.
Q. When did you get thaU
.A.. \\7ell, it took about two months, I would .say, to get it.
It took about six or seven ·or eight, or two months to get it.
'Q. vYbat do you mean by "six or seven or eig·ht"f
A.. .Six or seven or eig-ht weeks.
Q. Did you call up Mr. Nelson or someone there and tell
them iliat you had gotten the :additional section?
A. I don't think so, no.
Q. Now, you say that the people wbo came to your office on
that occasion were Mr. Nelson and 1'Ir. Oarvf
A. That is right.
· ·
Q. You are sure of that?
A.. I am positive.
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Q. You have been in the court room during this
page 318 ~ whole triali haven't you Y
A. Yes.
Q. You heard Mr. George Murphy testify that he and Mr ..
Nelson called on you first, didn't you¥
A. I don't remember.
Q. You don't remember his testimony to that effect?
A. No.
Q. You have been in the court room during all of the trial,,
haven't you Y
A. That is right.
Q. You don't remember Mr. Murphy so testifying!
A. No. That has been a long ~ime.
Mr. Bangel :. If Your Honor pleaseBy Mr. Rixe-y ~
Q. Yesterday wasn't so long ago, was it f

The Court: He is not required to vouch for what any wit~
ness said.
·
Mr. Rixey: I am not asking him to vouch fo.r anybody. I
am testing his recollection, if Your Honor please. He sat
here· yesterday, he said, and listened to this whole case, and he
does not remember Mr. Georg·e Murphy testifying that he and
l\{1..-. Nelson went to his place of business and talked with Mr.
Kitchin, which was the prst contract he made with them, I
think in December.
page 319 ~ The Court: The answer is that he does not remember.
By Mr. Rixey:
Q. And you say that no one representing Gary Steel Products Corporation called at your place of business except on
that one occasion. Is that right?
A. That is right.
Q. You never talked with anybody else about it except
themf
A. They were all satisfied at that. time when they were over
there. There was no need. to come back any more.
Q. I did not ask you about that. Your testimony is that no
one from Gary Steel Products Corporation came to your place
of business and had a talk with you except on that one occasion, which you think was in January 1950, in which Mr. Gary
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and Mr. Nelson called. and you talked with them. Is that correct?
A. That is correct.
Q. How many conversations did you have with anybody
from G.ary on the telephone after that Y
A. One, I think.
Q. When was thaU
A. It was probably a· month or six weeks before they were
ready to set the stack.
Q. What was said in that conversation?
A. They told me that Monsanto would be ready
page 320 ~ to set the stack on the 10th, I believe; that they
were going to close down on the 10th and be down
for two weeks.
.
Q. ·what else was said between you t
A. I told them that the Northwest Crane was out on another
job and would not be available, but I had another machine on
order which would probably be there in time to do the job,
which was a heavier crane and I thought would do the job
better.
Q. What was said? Did you express any doubt as to the
structual soundness of that stack?
A. I don't recall.
Q. You don't recall?
A. No.
Q. You sat here and heard Mr. vVilliamson testify along
that line¥
Mr. Bangel: We object.
By Mr. Rixey:
Q. You beard Mr. Nelson testify to that effect, didn't you?
.M:r. Bangel: "re object, if Your Honor please.
. The Court: Objection sustained. The witness has answered the question.
By Mr. Rixey:
Q. You don't" recall?
Mr. Bangel: One moment.
A. No.
Mr. Bangel: The Judge has ruled that he does
not have to answer it.
page 321

~
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By Mr. Rixey:
Q. You don't deny it, do you t
Mr. Bangel: One moment, if Your Honor please-go ahead.
I can't stop you.
By Mr. Rixey:
Q. Is that right T
A. What is the question?
Q. You heard Mr. "\Villiamson 1 You remember him, don't
you?
. Mr. Jacobs: Judge, we object to that line of questioning.
You have ruled it out once.
Mr. Rixey: If Your Honor please, I think I have a right
to ask him that.
The Court: Counsel has a right to ask him would he deny ·
it, because that involves a different subject matter.
By Mr. Rixey:
Q. You heard Mr. ·wmiamson who sat there in the same
chair that you are sitting in, didn't you¥
A. Yes, sir.
Q. How long have you known Mr. Williamson?
A. I knew him at Monsanto; that is all.
page 322 ~ Q. Did Mr. ·wmiamson and Mr. Nelson come to
your place of business shortly before-or, rather,
I believe they said it was sometime around the l~tter part of
.April 1950?
A. So far as I know, J\:lr. 'Williamson has never been to my
place.
Q. Did Mr. Nelson then come to your place of business and
have a talk with you sometime in the latter part of April, or
thereabouts?
A. I will say no, because I don't recall.
Q. You will say no?
A. Yes, I will say no, because I don't remember. If he did,
I don't remember.
Q. You don't remember?
A. No.
Q. You don't remember, but you would say no; is that it?
A. I will say no.
Q. But you don't remember! You say no, although you
don't remember.
A. I think if he had been there I would have remembered it.
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Q. Whom did you talk with on the telephone about it shortly
before the work was done?
A. I think it was Mr. Nelson.
page 323 ~ Q. I ask you whether or not at that time you
broug·ht up with Mr. Nelson the question of
whether or not· there might be some collapse on the part of the
·smokestack?
A. If that question had ever come up, I would have never
:sent the machine out there.
Q. What is that?
A. Had there been any possibility of the machine not doing
the job, I would not have sent it out there.
Q. You mean if there had been any possibility-if _you
thought there was any possibility!
:
A. That is right.
Q. You were satisfied that the machine would do the job!
A. That is right, yes, sir.
Q. And you told Mr. Nelson that, didn't you!
A. No, I did not tell Mr. Nelson that.
Q. You did not?
A. No, I did not.
Q. You said that you told Mr. Nelson that in your opinion
this machine tba t you were going to send him would do a
better job than the Northwest. You said that, didn't you?
A. He agreed that the Northwest would do the job, and this
was a better one.
Q. You told him that in your opinion this mapage 324 } chine would do it better than the Northwest?
A. That is right. I told him it would do it
better than the Northwest.
Q. So you diet discuss ibout whether or not this machine
would do the work, didn't you?
A. That was in the phone call that I have been telling you
nbout.
Q. I ask you again if in that telephone call the ques.fi?~ was
discussed between you and Mr. Nelson as to the poss1b1hty of
nny collapse on the part of the smokestack. Did you discuss
thaU
A. No.
Q. What?
A. No.
Q. Did you discuss with Mr. Nelson at any time the question
of whether or not there might be some damage resulting from
this operation?
A. No.
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Q .. You never discussed it at allf
A. No.
Q. Now, you remember after the accident was all ove:r,
don't youY
A.. Yes, sir..
Q. And you were called to the seene of the accident I
A. I beg your pardon?
page 325 ~ Q. You were called to the scene of the accident
directly afterwards, were you Y
A. ·Yes. .
Q. And you talked with Mr. Nelson and Mr. Gary there,.
didn't you Y
A. That is right.
Q. And didn't Mr. Gary remind you that he had been informed that you had said that if there was any failure on the
part of the crane it would be your responsibility Y
A. No.
Q. He did not remind yon of that f
A. No.
Q. It is my understanding that you say you did not send the
small crane to the job i
A. No, I didn't.
Q. How did it get there f
A. I don't know.
Q. ·who is Mr. Bonner!
A. He is my mechanic.
Q. Where was he at the time of this accident?
A. I don't lmow.
Q. He was on the job there, wasn't he?
A. I don't know. I don't know where he was.
Q. Who would know where he was f
A. I don't know.
page 326 ~ Q. You don't know and you don't know anyone
else who would know about itT
A. I wasn't there. I don't know who was tllere.
Q. Was he there when you arrived after the accident¥
A. I don't know.
·
Q. Would you have any references to show where he was f
A. It could be found. I don't know whether I could or not.
I don't know where he was working that clay. He did not stay
on the job; he just went over thereQ. Wouldn't you have some record as to whether he was
on the job or noU
A. He is a straight-time man, and he stays in the shop most
of the time.
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Q.
A.
Q.
A.

·where is Mr. Bonner nowt
I don't know.
You don't know much about Mr. Bonner, do you?
No, I don't.

Mr. Bangel: If he has left here, he would not know.
By Mr. Rixey:
Q. How long did he work for you 7
A. Three or four years.
Q. 1Vhen did he quitf
A. About two months ago.
Q. I believe you testified on direct examination that after
this accident was all over you actually set the balance of the
stack with a 160 foot boom with this same crane 1
page 327 ~ A. That is right.
Q. Is that correct f
A. vYith Mr. Gary's crew. The same crew :finished the
stack ; the same men.
Q. Don't you want to qualify tlmt a little biU
A. vYell, they were his men. I did not have any additional
men out there.
Q. 1Vere you present when it was done¥
A. I was out there more than I was prior to the accident.
I went out there all the time.
Q. In how many: sections was the bal~nce of that stack set"?
A. I am not positive, but I believe it was five sections.
Q. Exactly.
A. I am not sure.
Q. vVith a 160 foot boom you had to chop it up into five
~ections, didn't you?
Mr. ,T acobs: I object to that, if Your Honor please. There
is no evidence that he chopped it at all.
The Court: Well, he may say that he did not chop it.
Mr. Rixev: His testimony was that he set the stack later
., on wit]1 a 160 foot boom.
page 328 ~ The Court: It is proper examination.
By Mr. Rixey:
Q. What have you to say about that?
A. The last section was set with 160 feet of boom.
Q. And it was set in fi':e different units?
A. I won't sav five. It could have been four.
Q. But it was\1ot set in one unit, was iU
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A. Oh, no.
Q. WhaU
A. No, it wasn't set in one unit.
Mr. Rixey: That is all.

RE-DIRECT EXAMINATION.
By Mr. Bangel:
Q. Mr. Kitchin, did you have anything to do with cutting
that stack into four or five pieces?
A. No.
Q. ,vho did itT
A. Gary Steel.
Q. And they used your crane Y
A. That is correct.
·
Q. And were paying you for the time Y
A. That is correct.
Q. You were asked about Mr.-

Mr. Rixey: I object to that: Paying him for the time.
He says that he has not been paid.
page 329 ~ Mr. Bangel : He was to be paid for the time.
Mr. Rixey: The question was as to being paid
for it. He has not been paid. It may be in this bill, I don't
know, but I do not think he has been paid for it.
Mr. Bangel: I did not say that he had.
The Court: You said, '' Being paid for it."
Mr. Rixey: You mean that he was being charged for it.
The Court: There is plenty of evidence that he rented the
erane. Stand down.
Mr. Jacobs: If Your Honor please, regarding J.M. Bonner, we summoned Mr. Bonner first in Norfolk, and later I sent
the summons over to Land Construct.ion Company, where I
was informed that he is employed now~ at Elizabeth City.
Then I got ·word that he ,vas hack at Lee Hall.
The c·ourt: You may introduce arty summons showing that
he was not served. Do you rest?
l\fr. Bangel: If You~ Honor please, for the purpose of the
record we would like to put on some evidenc_e-Mr. Rixey, Mr.
Williams was here on yesterday. Did you expage 330 ~ cuse him?
Mr. Rixey : Mr. Williamson, you mean 1
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Mr. Bangel~ Mr. "Williams, the man that you were talking
to, did you excuse him?
Mr. Rixey: Yes, sir ; and I can get him at any time you
want him.
}Ir. Jacobs: vVe want him now.
Mr. Bangel: He has been exeused by you. You did not say
:anything to us about it.
Mr. Rixey: He promised, if Your Honor pleaae, to remain
on call. Here is his card.
The Court: I don't know how material his testimony would
he, or what he might say now. He was examined at great
length yesterday .
.Mr. Rixey: No, sir. He is talking about a man named
"Williams.
·
Mr. Bangel: Mr. Williams was referred to by Mr. Rixey
throughout some examination, and he was here on yesterday,
and Mr. Rixey excused him without anybody knowing anything about it.
Mr. Jacobs: We specifically asked that all witnesses remain here.
i~i
Mr. Bangel: That is all right. We will rest.
.Mr. Rixey: Judge, I told himThe Court: You need not have any more dispage 331 } cussion. Counsel has rested.
Mr. Bangel: If Your Honor please, you understand that we want to put on evidence outside of the jury for
the record only, which we will do later.
Mr. Rixey: If Your Honor please, I will say this : If my
friends really want Mr. Williams, I can get him here in five
minutes' time.
The Court: He has rested.
Mr. Rixey: Might I call him and ask him to come around?
Mr. Jacobs: vVe want him.' I called him, if Your Honor
please, and they told me in his office that he left for the rest
·of the afternoon.
The Court: I think it is much ado about nothing, about
Mr. Williams, and I do not think the Court should be held up
on account of Mr. Williams.
1

._

.
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HARTWELL H. GARY, JR.,
being recalled in rebuttal,. further testified as follows.::
Examined by Mr. Ri.xey:
Q. Mr. Gary, will you state .your namet
A. Hartwell H. Gary, Jr.
Q. And you are the President of the Gary Steel Products
Corporation, are you t
.A.. Yes, sir.
The Court:. Let this be rebuttal,. Mr. Rixey.
page 332 }. We had this gentleman before.
Mr. Rixey: I will try to.
By Mr. Rixey:
Q. Mr. Gary, you heard Mr. Kitchin testify that you and
Mr. Nelson came to his office somewhere in the neighborhood
of six months prior to this accident, which would make it
·somewhere in the neighborhood of January!
A. Yes, sir, I heard that.
Mr. Bangel: Your Honor, this is not rebuttal. He has been
over it on direct examination.
The Court: He has not asked the question yet.
By Mr. Rixey:
Q. I ask you whether or not you have ever been to Mr.
Kitchin 's place of business 1
A. I have never~ sir, been to Mr. Kitchin 's place of business.

The Court: '11hat is rebuttal, Mr. Bangel. ·
Mr. Bangel: Yes, sir.
By Mr. Rixey:
Q. What is your education, Mr. Garyf

Mr. Bangel: If Your Honor please, that is not rebuttal.
The Court: No one has attacked his education.
Mr. Rixey: The reason I asked him that is to qualify him.
The Court: This is rebuttal. No one has
page 333 ~ raised any question about his not being an educated man, technically or otherwise.
Mr. Rbrny: All right, sir.
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By Mr. Rixey:
Q. State whether or not it is good practice to hook the boom
of a crane, or the line that comes down from the boom, around
a pipe to lift the pipe where the hook or connection is made
below the center point of that·pipeT
A. It would be an extremely dangerous thing to do.
Q. Why?
A. Because if any one of the lines holding either the bottom
end of the pipe or the top end of the pipe would fail, the pipe
section would turn upside down instantly.
Q. You mean that the heavier part would turn oved
A. If the sling was below the center line of the stack-if
the sling was below the center of gravity of the stack, whieli
in this case would be approximately the center of the section,
and the section was raised in that position, should one of the
guy lines fail to hold, the section would turn upside down.
Q. I show you a picture of this boom, being Defendant's
Exhibit 4, and place my pencil on the two lines or wires that
Mr. Gentry said that he understood to be hog-wires. ·what
are those lines called in this pamphlet that ha.s
page 334 ~ been filed by the plaintiff on the Bay City Shovels·:
A. They are referred to as a floating bridle?
Q. ·what is the purpose of thnt f-loating hridlo1
A. That floating bridle is the rigging that holds the boom
up in the air.
Q. Except for that the boom would fail Y
A. It would fall down.
Q. What is the hog-wire thei·e that was referred to by one
of the witnesses as being slack Y
A. The hog-wire is this wire there which is parallel to the
boom, and running from this point on the boom to the top end
of the boom.
Q. I don't know whether the gentlemen of the jury can see
it or not. Will you take a pencil and point to it f
A. (Does)
Q. vVhat is the purpose of that hog-wire?
A. The hog-wire is to stiffen the boom section.
Q. State whether or not there is any relationship between
the length of radius and the load that a boom can carry.
A. On a given length of boom Y
Q. Yes.
A. There is some variation in the amount of stress that is
put on a boom, depending on how much it is boomed out or
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boomed in. However, there is very little change
in load on the boom for a given length when it is
boomed in or boomed out.
Q. "\Vhat is the relationship between the weight of a load
that a given boom can carry at a given radius-I just lost my
connection to my question. ·what is the relative importance
of the length of boom with a given radius in respect to the
weight that the boom can lifU
page 335

~

Mr. Jacobs: vVe object to that, if Your Honor please.
The Court: There has been evidence that it did have a
definite relationship; that the length of the radius had a great
deal to do with the carrying-power of the boom. I take it that
he is trying to contradict that: I don't know. It m.ay be the
same testimony that we have had.
Mr. Rixey: If Your Honor please, a witness-I don't know
which one it was-said that the only relationship would be in
the tipover.
The Court: The impression that the Court had was that
it had a great deal to do with it.

A. The strength of a boom would be affected a great deal
by the length of boom. A boom acts primarily as a column,
and it is a well known engineering fact that the length of a
column is a factor in the strength of a column.
page 336

~

By Mr. Rixey·:
Q. In other words, a 110 foot boom could carry
u heav'ier weight than a 130 foot boom t
A. That is correct, sir.
Mr. Jacobs: If Your Honor please, this is not rebuttal.
vVc object.
Mr. Rixey: If Your Honor please, the witness said that
tlie only difference in the length of the boom, as far as the
weight is concerned, would not be in the structural stability
of the boom but would he sirnnly in the tipover factor.
The Court: I believe one witness did say something like
that. But the general impression that I think the jury must
have had is that the leng·th of the boom and the length of the
radius reduced the ability to carry the load.

By Mr. Rixey:
Q. There is no doubt about that, is thereY

J. F. Kitchin, &c. v. Gary Steel Products Corp., ~t al. 239
Hartwell H. Gary, Jr.
A. No, sir, there is no doubt about it.
Q. Let me ask you this: The evidence shows that the ove.r:all length of this smokestack was about 109 feet, I believe 7
A. That is correct.
.
Q. Would it have taken a longer boom or a-shorter boom to
have set that stack as one unit than it would have
page 337 } taken to set the second section of stack being set
in two sections 7
A. It could have been set with a shorter boom if it had been
set in one piece.
Mr. Rixey: I think that is all.
CROSS EXAMINATION.

By Mr. Bangel :
Q. Mr. Gary, this stack has to be raised and car~ied above
the height of the building and then set on a foundation Y
A. That is correct.
Q. And you say it would have been easier to have raised
one stack weighing 23,000 pounds than it would be to raise two
parts weighing 11,500 pounds each?
A. I don't tl1ink that is what I said.
Q. I misunderstood you.
Mr. Bangel: That is all.
RE-DIRECT EXAMINATION.

Bv Mr. Rixev:
·0. 'What did vou say?
A. What I did sav, it would take a 1.10 foot boom.
Q. You mean a 110 foot boom would have set the stack as a
·whole!
A. In one piece.
page 338 ~ Q. And t~1e 110 foot boom would not have set the
·
second section ?
A. I will make the statement that it would have been easier
to set in one piece had the crane been of sufficient strength
1o put it up there.
'rhe Oourt: Do both sides rest?
l\fr. Rixey: I want to ask Mr. ·Harbuck one question.
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Walter C. Harbuck.

William W. Nels on ..

WALTER C. HARBUCK,.
being recalled, further testified as follows:.
Exa~ined by Mr. Rixey:
Q. Mr. Harbuck, would you have hooked to a smokestack
54 or 55 feet long where the connection was made below the
center of that stack?
A. I would not attempt to lift it~
Q. You would noU
A. No.
Mr. Rixey: That is all.

CROSS EXAMINATION.
By Mr. Bangel:
Q. Did you have anything to do with the strapping of tllis T
A. No, sir.
page 339 ~ Q. That was under whose supervisionf
A. Gary Steel's-Mr. Williamson's.
Q. And you did what he- told you to do T
A. That is right.
WILLIAM W. NELSON,.
being recalled in rebuttal, further testified as follows:
Examined by Mr. Rixey:
Q. Mr. Nelson, you were asked by Mr. Jacobs, I think it
was, when you were on the stand yesterday to ascertain from
your office records the names of the various employees of Gary
Steel Products Corporation who were on the job on June 22nd,
the day of the accident?
A. That is correct.
Q. Have you ascertained that?
A. Yes, sir.
Q. Will you name them, please f
A. Fred W. WestmorelandMr. Jacobs: Not so fast.
By the Court :
Q. Go ahead.
A. J. 0. Ramsey, I. A. Bundick, B. T. Honea, George W.
Williamson.
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William W. Nels on.
page 340

~

By Mr. Rixey: ·
Q. And those were the only men in the employ
of Gary who were present on the scene at the time of the accident ·f
A. Yes, sir.
Q.
as a man named Leslie Coburn in the employ of Gary 1
A. No, sir. He has never been in the employ of the com-·
pany, so far as I know.
Q. V\T as a man named Lawrence Price in the employ of
Gary?
A. No, sir; he never has been.
Q. Mr. Nelson, you probably heard Mr. Kitchin testify,
didn't you?
A. Yes, sir.
Q. You heard Mr. Kitchin testify that you and Mr. Gary
came to his place of business about six months before this accident and discussed the matter with him? ·
A. I did.
Q. Did Mr. Gary accompany you to Mr. Kitchin 's place of
business f
A. No, he did not.

,v

i\Ir. Rixey: That is all.
page 341

~

CROSS EXAMINATION.

-.L'

By :M: r. Bangel :
Q. vVhere was Mr. Stoneberger working that day¥
A. Morehead City, North Carolina.
Q. Is that according to your record?
A. Yes, sir.
Q. -And how about Cleveland Barnes?
A. I beg your pardon?
Q. Cleveland Barnes 1
A. Cleveland Barnes was also working at Morehead City.
Q. "\:\Then did you check that?
A. Last night. Also Garrison-you asked me yesterday
about Garirson; where Garrison was working. I believe you'
had his name in the timebook.
Q. You did not bring your original record here at all?
A. No, sir, I did not.
·
The Court: Do you gentlemen rest?
(Both sides rested.)
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(The following proceeding was had in the absence of the
jury:)
Mr. Bangel: If Your Honor please, I move to strike the
plaintiff's evidence in this case for the reason that
page 342 ~ there is no evidence in this case of any negligence
on the part of the defendant, Norfolk Contracting
Company.
For the further reason that the alleged oral contract, as a
matter of law, was incomplete.
vVe also say that the Court ought to strike the evidence in
ihis case and hold, as a matter of law, that the plaintiff rented
a crane and had supervision· over the erection of the stack;
and the right of control, as a matter of law, under this evidence was in the plaintiff.
The evidence in this case discloses that the crane was a new
one. There is no evidence to show that it was defective or
that is was inadequate to do the work. The evidence in this
C'ase is uncontradicted that it was rented from the defendant
and was at the time being operated hy a I\lr. Harbuck, an
agent of the Bay City Shovels, and who was not at the time an
agent of the defendant hut was under this evidence an agent
of the plaintiff, and under the evidence in this case he was
under the supervision and control of the plaintiff's superintendent or foreman, Williamson.
The evidence in this case does not disclose that the plaintiff has been damaged. The evidence does not show that the
plaintiff has paid any money on account of the
page 343 ~ judgment, but that the judgment was paid by
someone else, as shown by the pleadings and by
the evidence.
This, if Your Honor please, is not a case in which they can
claim the right of subrogation. The policy of insurance under
which Gary Steel was operating, who paid the judgment obtained against is by Monsanto Chemical Company, did not
as we understood at the hearing before Your Honor sometime
before carry with it any right of subrogation. They paid it,
unquestionably, under this evidence. They have no right to
assert a claim against the defendant. What Your Honor
would be doing, if this case goes to the jury without evidence
of payment, is permitting therQ. to recover against a person
who is insured, w~ich is entirely improper.
The Court: ·The Court is going to overrule your motion.
Mr. Bangel: ·we save the point.
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(Tl1ereupon, an adjournment was taken until Monday, April
:20, 1953, at 10 :00 A. M.)
page 344}

Norfolk, ,Virginia..
April 20, 1953.

Met pursuant to adjoumment of April 17,. 1953, with the
same appearances as heretofore noted.

EXCEPTIONS TO INSTRUCTIONS.
Mr. Rixey : The plaintiff excepts to the action of the Court
in granting Instruction 14, which was granted at the request
,of the defendant, on the ground that there is evidence in
this case on which the jury could base a vel'(lict against Mr.
IGtchin on the g-rouncl of his neg·ligence.
·
The plaintiff excepts to the ·action of the Court in granting
Instruction 16, granted at the request of the defendant, on
the ground that this instruction is a reiteTation of Instruction No. 14, and it is argumentativ~ - - ~ a m tiff excepts to tiie achon of the Court in granting
Instruction No. 18 on the same grounds as stated in reference
to Instruction 16.
The plaintiff excepts to the action of the Court in granting
Instruction No. 22 on the same grounds stated in reference
to 18 and 16.
:Mr. Bangel: The defendant objects and excepts to the
Court's granting to the plaintiff any instructions on the
ground that the plaintiff is not entitled to a verpage 345} diet as a matter of law.
The defendant objects and excepts to the
Court's granting Instruction No. 2-P. ';rhis instruction does
not correctly state the law, is inapplicable to the facts in the
case and makes the defendant an insurer. It tells the jury
that even thotigh they might believe from the evidence that
the plaintiff rented a crane from the defendant, if there be
11 failure or collapse on the part of the crane the responsibility would be upon the defendant, and this is true even
though the responsibility for the damages to the smokestack
and to the building· was faused by the negligence of the superintendent of the plaintiff, in charge of the operation, or the
negligence of any of the plaintiff's employees, and this is
true even though there were a defer.t in the erane. This instruction permits a recovery even though they believe from
the evidence that the sole negligence and careless act was
that of the plaintiff's agent or employees acting within the
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scope of their employment. This instruction assumes thEtt
the evidence carries a complete meeting of minds, and it does
not take into consideration tlie fact that even though the jury
might conclude that the statement attributed to the defendant
\Vas made, that the .parties may have meant the damage to
the smokestack was to be the responsibility of and
page 346 ~ assumed by the plaintiff, while any damages to
the crane or boom was to be the res.ponsibility of
and to be assumed by the defendant; in other words, that the1Jarties had in mind that each would absorb any damages to
the two items, and these items alone, and the parties never
contemplated any damages arising to a third party..
Mr. Jacobs: This instruction is. also misleading because it
makes no reference, whatsoever, to the fact that the collapse·
of the boom may have been attributable to the improper
manipulation of the· rigging· or guy wires which are a pa1't
thereof.
·
Mr. Bangel: The instruction is further erroneous. for the
t·eason that the alleged contract by the plaintiff is not clear;
is not legally binding. Certainly it is ambiguous. The evidence does not support any such constructiou aud interpreta1ion placed upon it by the instruction.
Tl;ie defendant objects and excepts to the Court's granting
Instruction 3-P, as this instruction supposes that there is an
implied wananty. There is no implied warranty in law, and
there is no implied warranty under the agreement made be..
· tween the parties. If the jury believes the plaintiff's testimony,. and assuming there was a meeting of the minds, then
there was. an express warranty and not an implied warranty.
The evidence iu this case is that it was a new
page 347 ~ machine, with a rated capacity of double the
amount of the load; that it was being operated
by the manufacturer's crane operator; that it was being propedy handled and manipulated; and that the cause of the accident was the nes-ligence of the plaintiff's employees, and
not as a result of any defect in the boom. But, in no event
does this case warrant an instruction to this jury that there
is au implied wa.rranty of the crane, and they ought not to be
instructed that they can return a verdict based upon an implied warranty. In addition to thi$, we adopt all of the oh,jedtions stated in support of our position as to why Instruction
No. 2-P should not be granted.
:Mr. Jacobs: In addition, the defendant excepts and objects
to the granting of this instruction on the ground that it elimiua tes the question of the reason for the collapse of the boom
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through improper manipulation of the rigging and guy wires
which are a part thereof.
. Mr. Bangel: The defendant objects and excepts to the
Court's granting Instruction 4-P, as this does not correctly
state the law. There is no evidence in this case that the
amount of the damages is $11,611.02. There is no evide11ce
that the plaintiff suffered any damages. That the mere proof
of the judgment to which this defendant was not
page 348 ~ a party does not establish the damages. The evidence in this case is utterly lacking· in any respect as to damages claimed. The judgment by Monsanto
against Gary cannot in law be used as a basis for recovery
in this case.
Mr.Jacobs: And is certainly uot binding on thi~ defendant.
Mr .. Bangel: And for the further reason that the plaintiff.
is not entitled to any instruction because the evidence does
not warrant a recovery.
The defendant objects and excepts to the Court's granting Instruction 5-P for the reason that it is not entitled to any
instruction; and for the further reason that under the evidence in this case the defendant is entitled to rec>over the full
amount of its counterclaim, and under this evidence should
not be submitted to the jury on any question of reduction or
abatement of any part of it; and for the further reason tha f
the evidence in this case does not disclose there was a collapse of the· boom, but on the contrary the evidence clearly
proves that the boom was caused to buckle and fall as a result
of the neglig·ence of the plaintiff's agent and employees.
Mr. Jacobs: The defendant further objects and excepts
to the granting of Instruction 5-P on the ground
page 349 ~ that it entirely ignores the defendant's testimonx
that he wanted to remove the crane and was importuned by Mr. Gary to continue on the job on a rental basis.
This theory of the case relates a situation that is inherently
incredible. The instnwtion further is entirely misleading
to the jury.
Mr. Bangel: The defendant objects and excepts to the
Court's granting· Instruction 6-P, as this instruction does not
correctly state the law, is not supported by the evidence. and is
contrary to the evidence; and for the reasons heretofore assig·ned to the granting· of Instructions 2-P and 5-P.
._Mr. Jacobs: The defendant further objects and excepts to
the granting of Instruction 6-P on the ground that it ignores
entirely the fact tliat the job was· in charge of Gary; that
Garv agreed or .acquieseed in the rhan~e of plans. Tt i.gno1·es
the 'fact that G.arv cut tl1e remaining; portion of the smoke8tack before the final lifting. Tl1is instruction also involves
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an inherently incredible situation in that the entire contention of the plaintiff is that the defendant agreed to furnish a
crane and operator for the purpose of erecting the smokestack
that was in the course of fabrication by the plaintiff, but is
utterly silent on tl!e question as to who was to repage 350 ~ move the old smokestack from its base, which was
done by the defendant. lfrom this it is apparent
that any alleged contract that might have been entered into,
which is denied by the defendant, was not complete, and
obviously there was no meeting of minds on this basis. This
instruction and the other instructions given to the plaintiff are
not responsive to the issues in this case.
Mr. Bangel: The defendant objects and excepts to the
Court's refusal to grant Instruction A. This instruction cor. rectly states the law and submits to the jury the question of
right of control over the crane and crane operator, and tells
the jury that if the means and method by which the stack was
to be erected is within plaintiff's control, then they should
find a verdict for the defendant. This instruction is amply
~upported by the evidence.
The defendant objects and excepts to the Court's refusal
to p;rant Instruction B. This instruction clearly is applicable
and leaves to the jury the question of whether the crane and
crane operator were rented to Gary Steel Products Corporation as testified to by tlrn defendant, and is the defendant's
theorv of the case. It tells the iury that if thev believe the
defen~lant 's tlieory of the case t'hat the crane and operator
were rented to Gary Steel Products Corporation,
pag-e 351 ~ then their verdict should be for the defendant. It
is supported by the evidC'nce and is applicable.
The defendant objects and excepts to the Co.urt 's refusal
to grant Instruction C. This instruction clearly states the
1aw and tells the jury that if at the time of the accident the
op~rator of the crane was being- directed and instructed in
what be should do, and was actuall~.,. doing the thing· he was
told to do by Mr. ·wmiamson, the :field superintendent of the
plaintiff, and as a direct result of his following these instructions the accident occurred, then thev should find a verdict
for the defendant. This is the defendant's theorv of the case.
Irrespective of any oral contract as to negligence, if the accident was caused by the crane operator following the instructions of the plaintiff, and this caused the accide1it, then there
can be no recoverv. The plaintiff cannot in law ask the defendant to insure ·him agaii1st the negligence or carelessness
of the plaintiff, himself.
.
The plaintiff objects and excepts to the Court's refusal to
grant Im:truction D. It is applicable to the facts in the case.
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It is supported by the evidence. It is ·the defendant's theory
of the case. If the jury believes that the accident was caused
by the plaintiff's foreman, then they should find
page 352} a verdict for the defendant.
The plaintiff objects and excepts to the Court's
refusal to grant Instruction E. It is applicable to the facts
in the case. It is supported by the e-vidence. It is the defend.ant's theory of the c.ase. If. the jury believe that the accident
was caused by the plaintiff's foreman, then they should find
the verdict for the defendant..
·
The plaintiff objects and excepts to the Coul't 's refusal to
grant Instruction F. It is applicable to the facts in the case.
It is supported by the evidence. It is the defendant's theory of
the case. If the jury believe that the accident was caused by
the plaintiff's foreman, then they should find a verdict for
the defendant. In addition, this instruction leaves to the
jury the question of whether or not the accident was caused
·by the plaintiff's employees failing to properly control the
guy lines.
The plaintiff objects and excepts to the Court's refu.sal to ·
·gTant Instruction G. It is applicable to the facts in the case.
It is supported by the evidence. It is the defendant's theory
nf tlie case. If the jury believe that tlrn accident was caused
by the plaintiff's foreman, then they should find a verdict for·
the defendant. In addition, this instruction leaves
page 353 } to the jury the question of whether or not the accident was caused by the plaintiff's employees
failing· to properly control the guy lines.
The plaintiff objects and excepts to the Court's refusal to
grant Instruction H. It is applicable to the facts in the case.
It is supported l)y the evidence. Tt is the ,lefenclant 's theory
of the case. If tlie jury believe that the accident was caused by
the plaintiff's foreman, then they should find a verdirt for the
defendant. In additio11, this im;truction leaves to the jury
the question of wliether or not tl1e accident was <mused by the
nlah1tiff 's employees failing to properlv contro] tl1e guy lines.
TJ:'hfa instruction tells the jury that if the accident w·as caused
l1r the plaintiff's neg·lfo;enfe, and w·ithout any fault on the
nart of the defendant. then the ~ury ~hould find a verdict for
the defendant. The instruction correctly states the law and
sl10uld he g-ranted.
·
The nlaintiff ohjects and excepts to the Court's refmml to
~Trmt Instruction I. This instruction tells the jury that if
there was a structual defect in th~ boom, which the defendant
did not know or could not in the exercise of reasonable ca re
lmve known, then the jury should find a verdict for the de-
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fendant.. This correctiy states the law and is applicable, and
should be granted.
page 354 ~
The defendant objects and excepts to the·
Court's refusal to grant Instruction J, as- this correctly states th~ law and leaves the jury to say whether the·
accident was caused by the plaintiff and not by the defendant..
The defendant objects and excepts to the Court's refusal ·
to grant Instruction K, as this correctly states the law and
leaves to the jury to say whether the accident was caused by
the· plaintiff and not by the defendant.
The plaintiff objects and excepts to the Court's refusal to
· grant Instruction L. This instruction correctly states thelaw and should be granted, a:nd is applicable.
The plaintiff. objecttiJ and excepts· to the Court's refusal t()l
grant Instruction J\L Tl.1is instruction leaves to the jury thequestion of whether or not the accident was caused by the
plaintiff's sole neglig·ence, and should be granted. Tne jury
Rhould be told, and this instruction proceeds to do· so, that if
the accident was caused by the failure of the plaintiff's employe-es, then there can be no recovery. This is elementary.
The plaintiff should 11ot be permitted to recover from his own
wrong without any evi<lence to show that he had agreed to·
assume and lJecome an insurer~
·page 355 ~
The defendant objects and excepts to the Court's
refusal to grant Instruction 0. This instruction
leaves to the jury tlie question of whether or not the accident
was caused by the plaintiff's sole negligence, and should be
granted. The jury should be told, and this instruction pro<'eeds to do so, that if the accident was caused by the failure of
tlrn plaintiff's employees, then there could be no recovery..
This is elementary. The plaintiff should not be permitted to
rncover from his own wrong without any evidence to show
that he had agreed to assume and become an insurer.
Tlie defendant objects and excepts to the Court's refusal to
~rrant Instruction P. This instruction leaves to the jury the
Z1nestion of wl1ether or not the accident was caused by the
plaintiff's sole negligence, and should be g-ranted. The jurv
should be told, and this instruction proceeds to do so, that if
tlie accident was caused hy the failure of the plaintiff's employees, then there could be no recovery. This is elementary.
The plaintiff sl10uk1 not be permitted to recover from his-own
wrong without any evidence to slww that he had agreed to
asimme and become an insurer.
The plaintiff objects and excepts to the Court's refusal to
grant Instruction Q. This instruction leaves to the jury tlle
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question of whether or not the accident was caused
page 356 ~ by the plaintiff's sole negligence and should be
granted. The jury should be told, and this instruction proceeds to do so, that if the accident was caused by
the failure of the plaintiff's employees, then there could be no
recovery. This .is elementary. The plaintiff should not be
permitted to recover from his own wrong without any evidence
to show that he had agTeed to assume and become an insurer.
The defendant objects and excepts to the Court's refusal
to grant Instruction X. This instruction clearly states the
lnw, is applicable, and under tl1e evidence in this case the jury
·should be told that in order to constitute a contract the minds
of the parties must meet, come together
every essential
element thereof. This instruction tens the jury that if they
believe from the evidence the minds of the parties did not meet
an<l come together, they should find a verdict for the defendant. This is certainly true, is applicable, and should be
granted.
The defendant objects and excepts to the Court's refusal
to grant Instruction DX. It is applicable, correctly states the
law, is supported by the evidence, and should be granted.

on
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JUDGE'S CERTIFICATE.

I, Clyde H. Jacob, ,Judge of the Circuit Court of the City
of Norfolk, Virginia, do hereby certify that the foregoing is
a true and correct transcript of the testimony and proceedings
of the case of Gary Steel Products Corporation v. J. F. Kitchin
trading· as Norfolk Contracting Company, and Bay City
Shovels, Inc., tried in said court on the 16th, 17th and 20th
days of April, 1953, and includes all the testiniony offered, the
motions and objections of the parties, the ruling of the Court,
and the exceptions of the parties, and all other proceedings of
Raid trial.
I further certify that the exhibits offered in evidence, as desscribed by the foregoing record, and designated as Plaintiff's
}Dxl1ibits 1, 2, 3, 4, 5, 6, 7 and 9, and Defendant's Exhibits 1
to 15, inclusive, are a11 of the exhibits offered upon said trial
and the orig'inals tl1ereof have been initialed by me for the
purpose of identification.
I further certif)· that said transcript Wfls presented to me
for certifiration and si!rned within sixtv davs after the final
order in said cause and 'that the attornevs foi· the plaintiff had
l'PflS011able notice in writing· of the tinle and place at which
tlie same would be tendered for certification.
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Giver under my hand this 22nd day of September, 1953.
CLYDE H. JACOB, Judge.
page 358 ~

CLERK'S CERTIFICATE.

I, W. Roberston Hanckel, Clerk of the Circuit Court of the
City of Norfolk, Virginia, do hereby certify that the foregoing
transcript of testimony and other proceedings of the trial of
the case of Gary Steel Products Corporation v. J. F. Kitchin,
h'ading as Norfolk Contracting Company, and Bay City
Shovels, Inc., duly certified by the Judge of said court, to-·
gether with the original exhibits introduced upon the trial of
said case, idei:itified by the initials of said judge. were filed in
my office on the 22nd day of September, 1953.
W. ROBERTSON HANCKEL, Clerk.
By T. A. "\V. GRAY, D. C.
A Copy-Teste:

H. G. TURNER, C. C.
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