NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
-1?k
1967
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICI-IMOND

Record No. 6467

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond· on Tuesday the 4th day of October, 1966.
CARL BIESSER,

Plaintiff in error,

against
TOWN OF liOLLAND,

Defendant in error.

From the Circuit Court of Nansemond County
James C. Godwin, Judge

Upon the petition of Carl Biesser a writ of error and
supersedeas is awarded him to a judgment rendered by the
Circuit Court of Nansemond County on the 27th day of January, 1966, in a prosecution by the To'vn of Holland against
the said petitioner for a misdemeanor; upon the petitioner,
or some one for him, entering into bond 'vith sufficient surety
before the clerk of the said circuit court in the penalty of three
hlmdred dollars 'vith condition as the la'v directs; but said
supersedeas, however, is not to operate to discharge the petitioner fr01n custody, if in custody, or to release his bond if out
on bail.
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AGREED STATEMENT OF FACTS
This case was an appeal from the decision of the Judge of
the Court of the Town of Holland and was tried in the Circuit
Court of Nansemond County, Virginia, on January 27, 1966.
On the day of trial there was a deep snow, and by agreement
between W. W. Jones, Attorney for the Commonwealth i~
Nansemond County, and E. C. Ferguson, Jr.,-.counsel for the
defendant, Carl Biesser, the case was tried in the absence
·
of the defendant.
The defendant, by counsel, entered a plea of not guilty. It
was charged in the warrant that he did, on the 7th day of
December, 1965, operate a motor vehicle at 48 m.p.h. in a 35
m.p.h. zone in violation of an ordinance of the Town of Holland. By stipulation of counsel, the To'vn ordinanc.e as to
speed 'vas admitted, and the Town operates under State law
as to the use of radar. The defendant, by counsel, waived trial
by jury; and with the concurrence of the Attorney for the
Commonwealth, the Court proceeded to hear and determine
the case without the intervention of a jury.
The sole witness for the Commonwealth 'vas Thomas A.
Jones, a police officer of the Town of Holland. Mr. Jones testified that radar signs and speed signs of 35 m.p.h. were posted;
that on the night of December 7, 1965, he had his radar set up
in the To,vn of Holland, Virginia, about two blocks 'vest of the
eastern limits of the To'vn of Holland; that he had checked
his radar at that location by use of a tuning fork, which was
his means of testing in all cases, at the speeds of 35 m.p.h.,
45 m.p.h. and 55 m.p.h. at 10:38 p.1n. and again after the defendant's arrest; that at 10 :45 p.m. the defendant,
page 2 ~ Carl Biesser, entered the To'vn of Holland from the
eastern limits and that the radar registered the defendant's automobile speed at 48 m.p.h.; that he could not
estimate the speed in any manner other than by the radar;
that he had never checked the accuracy of the radar machine
by means of a moving vehicle; that he had had the tuning fork
"calibrated" in Norfolk by someone in the Norfolk Police Department, he did not kno'v whom, some three to four months
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prior to December 7, 1965; that he did not lmow why and how
the radar machine works, but that it was a tuning fork type
of radar; that the radar was moved in his automobile from
place to place in the Town of IIolland, and the radar equipment was kept in his car.
The defendant, by counsel, objected to all testimony of
Officer Jones on the grounds that it was hearsay; there was
no testimony to show the accuracy of the radar machine other
than the check by the usB of the tuning fork, what constituted
"calibration" of the tuning fork, or that any real test had ever
been made on the radar, all of which objections were overruled by the Court.
Officer Jones further testified, over objection of counsel
for defendant, that on January 13, 1966, he again had his
tuning fork "calibrated" by someone in the Norfolk Police
Department and that he was told that the tuning fork was
accurate.
All of the objections of the defendant to the testimony of
Officer Jones 'vere overruled, the defendant by counsel duly
excepted, and the Court found the defendant, Carl Biesser,
guilty as charged and fixed his punishment at a fine of $13, to
all of which the defendant duly excepted on the grounds heretofore stated.
And the defendant having expressed a desire to apply to
the Supreme Court of Appeals of Virginia for review and reversal of the aforesaid judgment, it was ordered that execution of the aforesaid judgment be suspended for a period of
sixty days from this date.
I, John H. Powell, Clerk of Circuit Court of Nansemond
County, do hereby certify that this Agreed Statement of
Facts was received and filed by me this 25th day of March,
1966.
JOHN H. POWELL, Clerk
Presented and signed this 25th day of March, 1966.
JAMES C. GODWIN, Judge
"\VM. 1N. JONES
Attorney for the Common,vealth
E. C. FERGUSON, JR.
Attorney for Defendant
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Circuit Court of Nansemond County on Thursday the 27th
day of January in the year of our Lord nineteen hundred
sixty-six.

•
This day came the To,vn of Holland by W. W. Jones, Attorney for the Commonwealth of Nansemond County, and the
defendant, Carl Biesser, appeared by his attorney, E. C.
Ferguson, and by his attorney pleaded not guilty to the 'varrant cl1arging that he did on the 7th day of December, 1965,
unlawfully operate a Inotor vehicle at 48 MPH in a 3fi MPH
zone, in violation of an Ordinance of the Town of I-Iolland,
and the defendant, by counsel 'vaived trial by jury, and 'vith
the concurrence of the Attornev for the Commonwealth and of
the court, here entered of record, the court proceeded to hear
and determine tl1e case without the intervention of a jury; and
having heard the evidence and arguments of counsel, the court
doth find the said Carl Biesser g1iilty of operating a motor
vehicle at 48 MPII in a 35 1\IIPH zone, in violation of an Ordinance of the Town of Holland, as charged in the 'varrant, and
fixes his punishment at a fine of $1~.00.
Therefore it is considered by the court that the To'vn of
Holland do recover of tl1e said Carl Bi.esser the said fine of
$13.00 and its costs by it about its prosecution in this behalf
expended, to all of 'vhieh the defendant, by counsel, duly
excepted.
And the attorney for the defendant having expressed a
desire to apply to the Supreme court of Appeals of Virginia
for a review and reversal of the aforesaid judgment, it is ordered that execution of the aforesaid judgment be suspended
for a period of sixty days from this date .
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Carl Biesser hereby gives notice of appeal from the judgment of the Court in this case entered on January 27, 1966, to
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the Supreme Court of Appeals of Virginia, and assigns the
following errors:
(1) That the evidence upon which the verdict is based is
hearsay and was not admissible ;
(2) That the Commonwealth failed to introduce any legal
evidence tending to show that the radar machine used to measure the speed of the defendant had been properly set up and
recently tested for accuracy;
(3) That no legal evidence 'vas introduced by the Commonwealth tending to show that the tuning fork used to test the
accuracy of the radar equipment had been properly set up
and recently tested for accuracy by any party capable of so
doing.
You are further requested to promptly make up the record
in this case in accordance 'vith Part 5, paragraph 5, of the
rules of the Supreme Court of Appeals of Virginia.
Respectfully,
CARL BIESSER
By E. C. FERGUSON, JR.
Counsel
Filed this the 23rd day of March, 1966.
Teste:
JOHN H. POWELL, Clerk
By: JOI-IN H. POWELL, Clerk, D.C.
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