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MOTION FOR JUDGMENT 

1. Wiley N. Jackson Company and E. G. Bowles Company, as joint ven-

turers and prime contractors, entered into a contract with the Virginia Department 

of Highways relating to the construction of Interstate High't-1ay No. 195 [known 

by Project Nos: 0195-127-101, G301; F.H.W.A. 1-195-6(3)84; from 0.212 Mi. S. 

Cary St. Rd. to 0.283 Mi. N. Broad St., City of Richmond, Virginia], in the vi-

cinity of the lands of Richmond Shopping Center, Incorporated. 

2. The Continental Insurance Company became surety on the performance 

bond given by the joint venturers as principals covering the performance of their 

contract. 

3. Among the obligations the performance of which said principals and 

surety assumed was th_e following responsibility imposed under the provisions of 

Section 107.12 of the Road and Bridge Specifications: 

11Sec. 107.12 Protection and Restoration of Property and Landscape­
The Contractor shall be responsible for the preservation of all 
property along the line of and adjacent to the work, the removal 
or destruction of which is not called for by the plans. He shall 
use suitable precaution to prevent damage to all such property. 

When the Contractor finds it necessary for any reason to enter 
upon private property for the prosecution of his work, the storage 
of materials or any other purpose, he shall secure from the owner 
or lessee of such property, written permission for such entry 
prior to moving thereon. An executed copy of this permisslon 
shall be furnished the Engineer. 

The Contractor shall be responsible for all damage or injury 
to property of any character during the prosecution of the work 
resulting from any act, omission, neglect or misconduct in his 
method of executing the work or at any time due to defective 
work or materials, and this responsibility shall not be released 
until the project has been completed and accepted. 

When any direct or indirect damage or injury is done to any 
public or private property by or on account of any act, omission, 
neglect or misconduct in the method of executing the work or in 
consequence of the nonexecution thereof on the part of the Con­
tractor, he shall restore such property to a condition similar 
or equal to that existing before such damage or injury was done 
by repairing, rebuilding or restoring, as may be directed, or make 
settlement with the owner of the property so injured or damaged 
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and secure from him a release from any claim against the Depart­
ment, without additional compensation therefor. A copy of this 
release shall be furnished the Engineer." 

4. In clear disregard of said obligation and for the savings they 

could effect in the cost to them of performing their remaining obligations to 

the Virglnla Department of Highways, the jo:lnt venturers did utilize without 

permission temporary construction easements across the lands of Richmond Shopping 

Center, Incorporated, intcrferring with the conduct of the business of Richmond 

Shopping Center, Incorporated and inflicting severe damage on its property, by 

the repeated traverse across the same of heavy equipment, damage to a cinder 

block wall, damage to the asphalt surface of the customer parking lot, destruction 

of the gravelled surface and bumper logs on the employee parking lot, and ter-

mination of the employee practice of parking in the area designated for their use. 

5. Richmond Shopping Center, Incorporated is a third party creditor 

beneficiary of the principals' contract with the Virginia Department of High-

ways, and in particular Section 107.12 of the Road and Bridge Specifications, 

and of the surety's obligation to indemnify for non-performance of the joint 

venturers' obligations. 

6. By virtue of the defendants' failure to perform said obligations 

of which the plaintiff is third party creditor beneficiary, the plaintiff suf-

fered the follow~ng losses and damages: 

(a) The minimum value of the temporary construction easement utilized 

for traverse of heavy equipment, $10,000.00. 

(b) Repair of wall used as loading dock, $20.00. 

(c) Repair·of asphalt surface broken up, $2,400.00. 

(d) Replacing of gravelled surface and bumper logs on employee parking 

lot, $1,000.00. 
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(e) Time, effort and expense to call on all employers and to follow 

with letters and with printed windshield cards to reestablish employee parking 

in designated area terminated by interference from temporary easement usage, 

$220.00. 

(f) Interest on $10,000.00 from September 17, 1971 and on· $2,400.00 

from February 13, 1973. 

7. Despite the joint venturers' acknowledgement that the aforesaid 

break-up of the paved surface of the customer parking lot was effected by the. 

unauthorized use of a temporary construetion casement and traverse of heavy 

equipment in performance of their said contract with the Department of Highways, 

the defendants have failed and refused, despite repeated demand, to perform 

the aforesaid provision 107.1.2 of which the plaintiff is third party creditor 

beneficiary. 

WHEREFORE, plaintiff moves for judgment against the defendants and 

each of them in the amount of $13,640.00, together with interest on $10,000.00 

from September 17, 1971 and on $2,400.00 from February 13, 1973, until paid, and 

the costs of this proceeding. 

HcCaul, Grigsby and Pearsall 
1005 United Virginia Bank Building 
Richmond, Virginia 23219 

RICHMOND SHOPPING CENTER, INCORPORATED 

Counsel for Richmond Shopping Center, Incorporated 
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iJ~fendants, ly counnel for their Dolilurrer to the ;-!otion for 

Judgment filed herein, comes and state that same is not sufficient 

in law. 

!J~l~,r;; 
Frank D. Hiller, III 
Sands, ..:\nder son, ·'~ark g & Clarke 
1420 Fidelity Building 
Richmond, Viriinia 

\•JII,EY !i. JACKSON COMP .. l\NY and 
~. G. LOWLES COl-iPANY, Joint 
V"-lnturer s and 'PHE CONTINENTJ\L 
ISSURANCE C01·1PANY 

By Couns~·l 

CERTIFICA'I'J: 

I hereby certify that a true copy of tho foregoing Demurrer 
was mailed tnis J}_day of Se;:.>ter.1her , 1974, postag<.~ fully pre­
paid to John w.Penrsall, !1cCaul, Grio!;by and Pearsall, 1005 
Uniwed Virginia Bank Building, Ric:1mond, Virginia, 23219, counsel 

f , / 
for Richmond Shovping Center, Ir1cor~J'. a ted. . . 

.. -~~~ 
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GROUHDS .Q!. DEMURRER 

Defendants, for their Grounds of Demurrer previously 

filed herein, come and state the following• 

1. They deny that plaintiff has any right to maintain 

this action as third party creditor beneficiary of any contract 

or bond these defendants may have had with the Commonwealth of 

Virginia. 

2. They deny that plaintiff has any rights Whatsoever 

under the. contract and/or bond referred to in paragraph• numbered 

one and two of the Motion for Judgment. 

Wherefore, defendants move the court for judgment in 

their behalf with their coats expended herein. 

WILEY N. JACKSON and E. G. 
BOWLES COMPANY, JOINT VENTURERS 
and THB COIITIRBB'l'AL IRSUitABCB 
COMPANY 

~ B_ //luf2!2a.r-.Jir By counsel 

Frank B. ~ller, III 
Sands, Anderson, Marks & Clarke 
P. o. Box 1998 
Richmond, Virginia 23216 

-z,r,c.l/ 

I hereby certifY that a true copy of the foregoing pleading 
was mailed this 30th day of September, 1974, to John w. Pearsall, 
Esquire, 1005 Uni~ed Virginia Bank Building, Richmond, Virginia 
23219, counsel for Plaintiff. 

~ 

~·· • 6~, ':.. 
• •:' .l 

•: . . ' ... _ \ 
··~· ~ 

f · ..... 

•\ .-.. ~ 
;I' 
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ORDER 

This day came the parties on the defendants' Demurrer, which was 

argued by counsel. On consideration whereof the Court doth overrule said . 

Demurrer. 

And it being revealed in the course of argument that a third par­

ticipant in the joint venture was E. G. Bowles, Contractor, and there being 

no objection thereto by counsel for the joint venture and its surety, the 

pleadings are hereby deemed amended by the addition of E. G. Bowles, Con­

tractor, to the list of heretofore named joint venture defendants. 

ENTER Nunc Pro Tunc 10/23/7~ t/-

Judge 
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GROUUDS 0~, Dl:;FEUSE 

'l'his day comes the defendant, The Continental Insurance 

Company, by counsel, anti for and as its Grounds of Defense 

to the Motion for Juu.gment fil~<.l herein against it does hereby 

state as follows: 

1. It admits the Virginia Department of Highways did 

let a contract relative to tho construction of Interstate 

highway i~o. 195 as further designated in Paragraph 1 of 

plaintiff's Motion for Judgment, but it uenies the remain­

ing allegations of saiu Paragraph 1 anti calls for strict 

proof thereof. 

2. It admits the allegations of Paragraph 2 of plain­

tiff's Motion for Juugment insofar as the same relates to 

The Continental Insurance Company being a surety on the 

perfor1aance .bond for the contract descrilJe<.l in Paragraph 1, 

but it aenias the remaining all~gations tilereof anu calls 

for strict proof thereof. 

3. As to Paragraph 3 of plaintiff's Motion for Judgment, 

it admits that sectionl07.12 of ~1e Road ana ~ridge Specifi­

cations woulu .be inclu\led in a contract set forth in Para­

graph l of plaintiff's Motion for Juugment out it neither 

admits nor denies tile remaining allegations of said Paragraph 

3 and calls for strict proof thereof. 

4. It uenies the allegations of Paragraph 4 of plaintiff's 

Motion for Judgment. 

s. This defendant denies the allegations of Paragraph 5 

of plaintiff's Motion for Judgment, and as an ~ffirmative 

defense states ~lat a performance bond between a surety and 

a principal such as herein involved an<i the Virginia Depart-
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ment of Highways does not create any tbird party creditor 

beneficiaries as alleged by ~le plaintiff, and this defendant 

further states that the sole purpose of a performance bond 

is to assure and guarantee the performance of the principal 

in and to the contract, and further this defendant states 

and aver·s that the only insurance coverage afforded or 

available to this plaintiff is that belonging to the lia­

bility carrier of the named principals and not this defendant. 

6. It denies the allegations of Paragraph 6 of plaintiff's 

Motion for Judgment in its entirety and states that the 

plaintiff suffered no losses or damages. 

7. It denies the allegations of Paragraph 7 of plaintiff's 

Motion for Jud9ment and denies furti1er ~1at it is in any 

·'w,ay liable or responsible to the plaintiff for any of those 

things alleged in palintiff's Motion for Judgment. 

WHEREFORE, tllis defendant asks that the Motion for 

Judgment filed herein against it be dismissed with its costs 

heretofore expended. 

Tlili CO~TIN~NTAL INSURANCE COMPANY 
By Counsel 

~//~~~col/ 
~wTace;rli 
Sands, Anderson & !-larks 
14~0 Fidelity Building 
L-.Jinth and Main Streets 
Ricbmon"', Virginia 
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GROUL~US 0~" DEFl!:t~SE 

This day come the defendants, Wiley N. Jackson Company 

and E. G. Bowles Company, by counsel, and for and as their 

Grounds of Defense to ~le Motion for Judqment filed herein 

against them do state as follows: 

l. They admit ti1e Virginia Department of Highways did 

let a contract relative to ~1e construction of Interstate 

Highway No. 195 as furti1er designated in Paragraph l of 

plaintiff 1 s l>!otion for Judgment, but they deny the remain­

ing allegations of said Paragraph 1 and call for strict 

. proof thereof. 

2. They admit the allegations of Paragraph 2 of plain­

tiff 1 s Motion for J \;.:1-:,1'\ent insofar as the same relates to 

~he Continental Insurance Company being a surety on the 

performance bond for the contract described in Paragraph 1, 

but they deny the remaining allegations thereof and call 

for strict proof thereof. 

3. As to Paragra~h 3 of plaintiff's Motion for Judgment, 

they admit that Section 107.12 of the Road and Hridge Specifi­

cations would be included in a contract set forth in Para­

graph 1 of Plaintiff's Motion for Juuyxnent .L>ut they neither 

admit nor deny ~le remaining allegations of said Paragraph 3 

and call for strict proof thereof. 

4. They deny the allegations of Paragraph 4 of plaintiff's 

Motion for Judgment. 

s. They deny the allegations of Paragraph 5 of pl.intiff's 

Motion for Judgment. 

6. They deny the allegations of Paragraph 6 of plaintiff's 

Motion for Judgment in its entirety and state that the plain-
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tiff suffered no losses or damages. 

7. They deny the allegations of Paragraph 7 of plaintiff's 

Motion for JucJ.~ent anc.i deny further that they are in any-

way liable or responsible to the plaintiff for any of those 

things alleged in plaintiff's Motion for Judq.ment. 

WHERKF0~ 1 these defendants ask that the Motion for 

Judgment filed herein against them be dismissed with their 

costs heretofore expended. 

WILEY 1~. JACKSON COMPANY and 
E. G. BOWLES COMPANY, Joint Venturers 
By Counsel 

~~(v# xrcnrw: ToeS ---
Sanus, Anderson & Marks 
1420 Fidelity Building 
1.~inth and aain Streets 
~ichmond, Virginia 

CERTIFICATE 

I certify that on the %tf' day of January 1 1975 1 I 

mailed a true copy of the foregoing to John w. Pearsall, 

Esquire, 1005 United Virginia Dank Building, 9th and Main 

Streets, Richmond, Virginia 23~~~<;"-
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ORDE"R 

THIS CAUSE came on December 12, 1975, and then came the 

plaintiff,in person, and by counsel and came also the defendants, in 

per~on and by counsel, and neither party demanding a jury for the 

trial of this case, but both agreeing that all matters of law and 

fact might be heard and determined and judgment rendered by the 

Court without the intervention of a jury, and the Court having 

fully heard the evidence took the matter under advisement for the 

preparation and submission of memorandum of law and argument. 

The Court now having reviewed the record, the memorandum of law 

and argument submitted by counsel and after independent research 

by the Court, it is 

Upon due consideration ORDERED by the Court that the 

plaintiff recover judgment of the defendants., Wiley N. Jackson ,E.G. :Bow1es 
·-

Company, The Continental Insurance Company, Canada Contracting · 

Company and Intercounty Construction Company, judgment for the· sum· 

of $3,875.50, apportioned,as far as interest, as follows: judgment 

against the defendant~ for $2,400.00 plus interest at the rate of 

8% per annum from the date of judgment, and judgment against the 

named defendants for the sum of $1,474.50 plus interest at the rate 

of 6% per annum from June 1, 1971, until paid. 

To all of which action by the Court, which is adyerse to 

their respective interests, the plaintiff and the defendant duly 

objected and excepted. 

A certified copy of this Order is to be mailed to all 

counsel of record and the date of mailing noted in the margin hereof. 

Nothing remaining to be done, it is ORDERED that this cause 

be stricken from the docket and placed among the ended causes of 

this Court. 
A Copy, 

1.1 Teste: EDlt/ARD G. KIDD, Clerk 



Qlirtttit QJunrt 
OF THE 

June 27, 1977 
JAMES EDWARD SHEFFIELD 

.JUDO£ 

John W. Pearsall, Esq. 
McCaul, Grigsby and Pearsall 
1005 United Virginia Rank Building 
Ninth and Main Streets 
Richmond, VA 23219 

Frank B. Miller, III, Esq. 
Archibald Wallace, III, Esq. 
Sands, Anderson, Marks & Clarke 
1420 Fidelity Building 
Ninth and Main Streets 
Richmond, VA 23219 

Wiiliam B. Kerkam, III, Esq. 
C. Braxton Valentine, Jr., Esq. 
Bremner, Byrne, Baber & Janus 
Suite 1500 
7th and Franklin Building 
P. 0. Box 826 
Richmond, VA 23207 

Harley W. Duane, III, Esq. 
May, Miller and Parsons 
Suite 800 
700 Building 
Seventh and Main Streets 
Richmond, VA 23219 

Re: Case No. 7295 
Richmond Shopping Center, Incorporated 
v. 
l~iley N. Jackson Company and 
E. G. Bowles Company and 
The Continental Insurance Company 
v. 
Canada Contracting Company and 
Intercounty Construction Company 

Gentlemen: 

JOHN MARSHALL COURTS BUILDING 

800 EAST MARSHALL STREET 
RICHMOND, VIRGINIA 23219 

This matter is before the Court for its decision on the merits, evidence 
having been taken, ore tenus, memorandum of law and argument having 
been filed and the matter was argued. 
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June 27, 1977 
Page 2 

-. 

The essential facts are well stated in the memorandum of law and 
argument filed by counsel of record and will not therefore be 
recounted here. 

It is the decision of this Court that based upon the evidence established 
by a preponderance in the record, the plaintiff is entitled to the 
following amounts: 

(1) 

(2) 

(3) 

For the expenditure made by The Shopping 
Center for repair of the asphalt surface, 
which repair the joint veneure had 
previously agreed to pay for 

Expenses testified by Ruffin R. Bailey 
in connection with re-establishing the 
employee parking 

Expenses testified to by N. W. McDaniel 
for restoring the e.mployee parking lot 
to its former condition and the repair 
of the wall used as a loading dock 

$2,400.00 

220.00 

1,254.50 

$3,874.50 

As to the plaintiff's claim for damages pertaining to the ~emporary 
construction easement over a portion of its parking lot, it is noted 
that the plaintiff's Motion for Judgment alleges that it was a third 
party beneficiary of the joint venture's contract with the Virginia 
Highway Department. That pursuant to that contract, the joint 
venture was required to negotiate and pay for a temporary construction 
easement in order to make the utilization of the plaintiff's land 
that the joint venture made and to restore the plaintiff's land. 

The record does not establish that there were any negotiations between 
the joint venture and ·the plaintiff for a temporary construction 
easement nor any written or oral agreement pertaining to such easement. 

The plaintiff, therefore, is here necessarily seeking damages 
occasioned by the joint venture's failure to negotiate and pay for 
the temporary construction easement which it alleges the joint 
venture ultimately took in plaintiff's land . .... 

fa 



June 27, 1977 
Page 3 

-. 

While previous decisions of the Court have recognized the right of the 
plaintiff to recover for the value of a temporary construction 
easement and the cost of restoration of its property, if it can 
establish such an easement, the court finds here that plaintiff's 
proof of its damages does not amount to a preponderance and therefore 
plaintiff's claims pertaining to the joint venture's failure to comply 
with the provisions of the contract pursuant to which plaintiff sues 
as a third party beneficiary must fail. 

Without restating the evidence, while there is proof that the joint 
venture utilized various portions of the property over which the 
temporary construction easement is sought to be established by the 
plaintiff! along with others~ at various times~ over a considerable 
time span~ the Court must, upon all of the evidence in the record, 
speculate as to the exact location of the easement. Likewise, while 
there is some proof in the transcript of testimony taken at trial 
that the joint venture's truc~did some damage to the parking lot 
where the easement is sought to be established, there is not established 
ifi this record, by a preponderance, the value of the land over whioh 
the easement was taken which would necessarily be the value of the 
temporary construction easement. itself. 

Accordingly, this Court has this day entered the attached Order 
awarding the plaintiff judgment against the defendant in the amount 
of $3,874.50, plus interest as described in the Order. . 

js 
Enclosure 
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This cause came again on today's date upon the court's motion, 

and it is ORDERED that the cause be reinstated on the docket. 

It is ORDERED that this court's order of June 27, 1977, is 

amended to delete so much of the order as reads Canada Contracting 

Company and Intercounty Construction Company. Further, as the 

said order reads " ... judgment for the sum of $3,875.50 . . . ' 

is amended to read". • judgment for the sum of $3,874.50 

In all other respects the order of June 27, 1977, remains in 

full force and effect and is hereby affirmed and ratified. 

" 

A certified copy of this order shall be mailed to all counsel 

of record and the date of mailing noted in the margin hereof. 

" 

It is FURTHER ORDERED that the transcript of the trial of this 

matter when properly filed with the Clerk of this Court, upon filing, 

shall be made a part of the record herein. 

Nothing further remaining to be done, it is ORDERED that this 

matter be stricken from the docket and placed among the ended causes. 

A Cony, 
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f/IRGINIA: 

Friday tile lOth dw/1 o/ March, 1978. 

Richmond Shopping Center, Incorporated, 

against Record No. 771276 
Circuit Court No. 7295 

Wiley N. Jackson Company, et al., 

Appellant, 

Appellees. 

From the Circuit Court of the City of Richmond, Division I 

Upon the petition of Richmond Shopping Center, Incorporated, an 

appeai.is awarded it from judgments rendered by the Circuit Court of the 

City of. Richmond, Division I, on June 27, 1977, and June 28, 1977, in a 

certaiti motion for judgment then therein depending, wherein the .said 

petitioner was plaintiff and Wiley N. Jackson Company and others were 
' 

defendants; upon the petitioner, or some one for it, entering into bond 

. with sufficient security before the clerk of the said court below in the · 

penalty of $500, with condition as the law directs. 

This appeal, however, is limited to the consideratio~ of assign-

ments of error Nos. 1 through 5 which read as follows: 

1. While allowing plaintiff contract recovery of the cost of 

restoring its property that was necessitated by the defendants' temporary 

util~zation during construction, the court erred in .making no allowance to 

the .plaintiff for contract omission to n~gotiate and pay for such 

utilization. 

2. · ·The court erred in apparently conditioning a reasonable 
. 

allow~nce for the defendants• omission to negotiqte and pay for this 

temporary utilization of the plaintiff's property during construction on 

pr~cise proof as to that location and compensation upon which the parties 

1.6 



would have agreed had the defendants discharged their contract obligation 
I 

to negotiate and pay for such utilization before entry. 

3. After allowing·the plaintiff contract recovery of its cost 

of restoring specific areas to their condition prior to the ~efendants' 

temporary utilization ·thereof during its construction, the court erred in 

17 



f/JRGINIA: 

fi, lite ~fi.JtelllB ({ou.Jit o/ 14Jt!Jlniit heltl at tAe ~%jt11em.s f{ot.~;-,t( f!Aude/,~ in tk 

~~? o/f!lickJJ~ond on the daJI o/ 

i 
i . • 
1 Rl.chmond Shopping Center, Incorporated, Appellant,. 
I . · agaJ.nst Record No. 771276 

Circuit Court No. 7295 

Wiley N. Jackson Company, et al., Appellees. 

apparently concludi~g that it was forced to speculate as to the exact 

location of the area utilized and that this rendered the plaintiff's p~oof 

inadequate. 

4. The court erred in apparently concluding that the value of 

the land so utilized was not established by preponderance of the.evidence, 

' whsrt the e~pert valuation testimony was both uncontradicted and inherent11 

reasonable. 

5. The court erred in apparently failing to understand the 

relationship of fair market value of the land utilized to the amount which 

the defendants should have paid for such utilization in discharge of their 

contract obligation •. 

On further consideration whereof, it is ordered that the parts 

of the record to be printe~ or reproduced in the appendix are to be limited 

to those parts of the record germane to assignments of error Nos. 1 through 5, 

and the briefs to be filed shall be limited to such discussion as is 

relevant to the assignments of error upon which this appeal is awarded. 

The petition for appeal is refused as to assignment of error 

No. 6. 

A Copy, 

Teste: 

18 ~P.~ 
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CROSS ASSIGNMENTS OF ERROR 

1. The Court erred in its interpretation and 

application of the law of Virginia regarding easements. 

2. The Court erred in overruling the demurrer. 

3. The Court erred in ruling ·that the language 

of the contract provided or intended to provide for claims 

based on. a third party beneficiary theory. 

4. The Court erred in ruling that the language 

of the contract provided or intended to·provide for ease­

ments of any type. 

5. The Court erred in not admitting ev.idence of 

language in the contract specifically disclaiming any inten­

tion to cr~ate in_non-p~rties thereto status as third party 

beneficiaries. 

6.. The Court erred in admitting evidence of dam~ 

ages which went beyond restoration costs or settlement in 

lieu of restoration. 

1. The Court erred in admitting hearsay testi­

mony to establish the 1973 cost of delivery of gravel to use 

in repairing Richmond's gr~veled lot, as a basis of Richmond's 

claim for damages to said lot. 

FACTS 

The State entered into a contract with the joint 

venturers for the construction of a segment of I-195. ·~ncor­

porated by re.ference into th~ terms of this contract are 

the Road and Bridge Specifications of. July 1, 1970 (speci­

fications). The joint venturers are principals on a perfor­

mance bond, upon which Continental in surety, guaranteeing 

their performance of the terms of the· contract. 
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MCCAUL, GRIGSBY AND PEARSALL 

ATTORN E:YS AT LAW 

t:ll'~roNE W. MCCAUL 
JOHN T. GRIGSBY 
.JOHN W. PEARSALL 
BLACK\V£LL N. SHtLLE:V 
FR.\NCIS C. LE:£ 
RI<:HARD H. C. TAYLOR 
to4E.LVIH R. MANNING 
.JOHN W. PEARSALL, m 
JAM E.S D. DAVIS 

August 23, 1973 1005 UNITED VIRGINlA BANK BUILDING 

9TH AND MAIN STREETS 

RICHMOND, VIRGINIA 23219 

804/ 644•5491 

Mr. C. E. Owen, Jr. 
Virginia Department of Highways 
1221 East Broad Street 
Richmond, Virginia '1. 31. ··} 

file copy 

Re: Richmond Shopping Center Condemnation Route 195, 
Parcels 012, 013, 014, ~40 and 153 

Dear Mr. Owen: 

At the suggestion of Senator Wicker, I am furnishing you dollar 
imounts claimed by Richmond Shopping Center in connection with the temporaty 
easements utilized over the Richmond Shopping Center property and damages 
to such property not covered by the pending condemnation proceedings. These 
were qualitatively discussed with representatives of the Highway Department 
in Senator Wicker's office on July 19, and with you and Senator Wicker and 
another at the site on August 15. 

Temporary easement utilized for approximately 
12 to 18 months for traverse by trucks, cranes 
and other heavy equipment in extensive cubic 
yard excavation and placement of heavy timbers 
along tvestem line of property. • • • $10,000.00 

Repair wall used as loading dock. 20.00 

Repair of asphalt surface broken-up • 2,400.00 

Replacing of graveled surface and bumper logs on 
employee parking lot. • • • • 1,000.~0 

Time, effort and expense to call on all em­
ployers and to follow with letters and t~th 
printed windshield cards, to re-establish em­
ployee parking in designated area terminated 
by interference from temporary easement 
usage •••• · ••••••••••••••••• 
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't-lr. C • E. Owen, Jr. 
Page 2 
August 23, 1973 

, ( 

No dollar amount can be assigned at this time for the value of the 
temporary easement involved in closing the 'to~estern drive'to~ay of the Citgo 
Station and occupying the two-foot strip along West Cary Street, as agreement 
has been reached through the informal exercise of lease reserved purchase 
option that Citgo would establish the amount of and prosecute this claim. 

To the extent· that the ultimate position of the State will be that 
the Highway Department contracts called on contractors to obtain temporary 
easements and to avoid damages to private owners, we make formal request 
that a copy of the contracts so p~oviding be made available to us for our 
proceeding thereon, if ultimately necessary, as third party beneficiary; 
that any retainage from con.tractors involved. herein be held for the purpose 
of settlement of these claims; and that claim be filed under the contractors' 
performance bonds (copies of which are hereby requested) for payment to our 
client as beneficiary thereof. 

The remaining items we discussed appear to have involved exclusively 
Highway Department personnel, without participation by any contractor, and 
await your further inquiry into the underlying facts. 

Cordially, 

John t-1. Pearsall 

JWP/lug 
cc: Senator John J •. Wicker, Jr. 

Bailey & Childress, Inc. 
VI B 7.1682 
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MCCAUL, GRIGSBY AND PE:ARSALL 

ATTORNI::YS AT LAW 

~.":J:,ilu: VI lltr.A•H. Aueust 23, 1973 1005 UNIH:O V&ROINIA BAf"K BUILUiUu 
I .. :; lr ( · ",:, I• f 

i(,nq; .1 :•t. A.t~.Al.L. 
111'·-I•".'II".IL ol '•H!:L.U'..'t 

. .. 

I'''"' ......... U".t: RtCtiMONO. VHHliNIA 23219 
..••••.• : . • lt\.···t 

••••. , •••• f.t ·•••••'•'• 
. J'tllll :1 , .•. 'II'.ALI., Ill 
',. t t. .• • · I~ "I • ; 

Hr. C. E. 0\oJt!n, Jr. 
V:i rgi.n'la DC[li.lL'thaent of lligln.Jays 
J.:!:?.l E.,sr.: lh'tl:.Hl Street 
tt i eluuonJ, V .i rgtn i.a 

'"" ................. ~ .. ~'!~·-·,.,!, .. 
! .... .- • . .. . ~ \ --·-~ .. ~ t .• • .. • . 

~ • ' ~ .' \ • l i il ~ . ·~ : ,• :· • ' , .... _A ...... / , • ., 
r 

!:.::~: Richmond ShoppJ.ng Center Condemnation Route 195, 
Varcclu 012, 013, 014, 140 and 153 

Dear He. CJ\·Jetl: 

tJ0.4 /.&i ., 4 -ti4 91 

I I ,I ·.' , • 4~· 

..... ·-

At the suggc~t:l.on of Senator l~icker., I am furnishing you do llnL· 
Hmr.J•mts clo.-lmt~d by Richmon<.l Shoppi.ng Center. in connection 't-l:lth the temporary 
f'C!~-;cllst~nts ut:iLI.z<.~d OVt:!r tht'! RictunrJnd Shopping Center property ant.l c.Jam~tg•:n 

to ~;uch pro1H!rl.y not cuvc~reu by thu pending cond~mnation proceeuinl~8. liu!~;:~ 

\vi:!rt:! quol:i.t:ut:l.v\.~ly dl~cus~·Wd to~.ith r~presenta.tives of the H:i.gln.·my Ui.!partm"~nt 

:f.n Sunator Hicl~i.~t·' f.i of:f:l.c:~~ on Ju] y 19, and with you nnd Srm:1tor \H~ker an~ol 

anoth~!r at the u lte on August 1.5. 

'L'<-:mpor-ary casr!ment ut lli?.ud for approximately 
12 to 18 ll\vnths for traverse by trucks, craru~s 

and otltt~r lt·:~nvy <:!qufpment :Ln extensive cuhie 
y;:1ru ux~avat Lon and placeuh2nt of heavy timut:n:-s 
alrn1g western line of property. • • • .$10,000,00 

Rcpai r t.rall u:='e<.l al:i loaJ:lng docl~. . . . . . . . 20.00 

Repair of asphalt surface broken-up • 2,400.00 

Repl~1cing of graveled surface and bumper logs on 
€!mployee park:ln~J lot. • • • • • • • • • • • 1,000,00 

'fimL~, effort and ~xpense to call on all em­
ploy(:rs and to folloto~ l!ith letters an.d \.J'ith 
pr .tntctl ""J.rHl~ihl.L!lu <:ard~;, to re-est:~blish c-m­
ployc:c parl:.-i.ng :i.n dusi.~·.nntecl area tcrm:lnatt~d 
by i.1t Lcr f t.n·l~IH~•.:: frout l.l:!iilporar.y easL'~munt 
\1~1()~~(! • • • • • • • • • • • • • • • • • • • • • 
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.Ni:. C. E. 0~-1en, Jr. 
Page 2 
/\1.1 g 1.1 f, t 2 J , J. 9 7 J 

No dollar amount can be assigned at this time for the value of th~ 

tbupu·rary ca~(·mcnt involvf~d :in closing the Hester.n drf.veHay of tht-1 C l.t\h' 
Stat"ion and occupying the t\.Jo-foot strip along Hest Cary Street, as ag rt:~u".:nt 
has b~en ri:!ao:.hed through Lhu iuJ:urmal u~;urcisu of l~a::i~ l"i..!~t::rv~J purdu . ..: 
option thnt Cit~o uould t1st:nblish the n:ilount of and pro!·Wcute thl.a claio: .. 

To th~ <!Xteut that the ultitllate position of tht1 State w.lll lH.: t.h.tl 

the IlighHay Dep.:"Lrtment contracts called on contractors to obtain tt!mpul"iH''.' 
easements and to avoid daumgc-!S to private at·mers, t-~e make formal rc\ith:~t 

that a copy of the contr~tcts so prov"l.d.i.ng be made available to uB for t•uc 
proe<!PtlJ.n~~ t·IH! rc:on, :i ~ ul t itna t.(d.y nc\:2!;.3;Lry • as tldt:t.l pn l" ty L:::n"~ f I.e j _:-...-~· ; 

t:lwt <my retainag(·~ fL·om conl.ractort> involved herein ht! h~.dd [o·c Lh~ put'! ... : 
of sc t t lemen.t of t.hcst: cla:hns; and that claim be filed und~::r the cuu L r .il.: 1 vu• · 
perforu:tncc bouJs (cupies C> i \.Jh ich are lu.n·t.!by requ~st ~d) for payment tL1 \. t11 

eli en t a~-; bmteficl.nry thcrL!o[. 

The rl.!latai.uing it:t"!mS \oJC cliscusscu appettr to hav~ invo1 VE!d cx •. :.l n. i .. ,•1•;· 

HJglu~ay })~.;;pa 1.: tml:!u t perGonn01, H.i..thout par.t.:icipa t:I.on by any con.n:~1~ c.o r , _:i,.! 
m.ra:J.t yout· furtltHr :lnquiry into the under} ying facts. 

Cordially, 

JHP/lug 
cc: Senator John J. Wicker, Jr. 

Bailey & Childress, Inc. 
VI B 7.1682 
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Wicker. {J odd in & 0u/in9 

golm g Wic~er, g,. 
e. [J{o~son fJ.oJJin 

fRo~ert W. (J)u/ing 

golm .7{1/fln u~ 

mutual (/ju;lding 

rR.ic/,mond, V.'rginia 232 '9 

August 24, 1973 

Mro John Wo Pearsall, Esqo 
1005 United Virginia Bank Building 
9th and Main Streets 
Richmond, Virginia 23219 

AUG 2 4 1973 

Re: Richmond Shopping Center Condemnation 
Route 195, Parcels 012, 013, 014, 
140 and 153 

Dear Mro Pearsall: 

We phoned you on Wednesday morning, the 22nd, to inform you 
that whatever claim your client had concerning encroachment upon, 
damage to, and unauthorized use of the parking lot in connection 
with the above property should be presented, without delay, and 
setv~d upon the contractors involved, namely, Wiley Jackson and 
Eo Go Bowles Company. I further pointed out what you already 
knew from statements made to you at our conference at the site on 
the 15th, that these were matters for which the Deparement of High­
ways completely disclaimed any and all liability or responsibility. 

I further pointed out to you that a copy of your bills and 
demands against these contractors should be sent to the Department of 
Highways and a copy to Mr. Owen. But, I,.did not suggest or imply, 
either directly or indirectly, that your··:claim be presented to or 
against the Department of Highwayso 

In view of the foregoing, you can really understand that I 
was surprised, -- not to say shocked, -- by your writing direct to 
Mro Owen and presenting in your letter details of your claim in this 
regard as though your claim was being made against the Department-of 
Highways, with no reference to any claim whatever being made against 
the contractors (whose names I had furnished you)o I do not believe 
that your letter of the 23rd to Mro Owen forms any justification 
whatever for withholding payment of whatever balance may be due the 
above mentioned contractorso As I told you plainly in our telephone 
conversation, nothing like this could be done unless and until you 
sent copy thereof to the Deparbmento 

Very truly yours, 
WICKER, GODDIN & DULING 

JJW/jmw 
cc: Mro Charles Eo Owen, Jro 

Hono Francis A. Cherry, Jro 
24 
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~ .. j·.:C;\U L, (3RJG5 8Y '"""' [) P~ARSALL 

:~tJf=:-• :. '.:. ~-•=::~U!.. 

.J:.:..H; 1 • . :;~.c»;.a·t 
~• ;,;.~;4 w. r:: .... :-t::A!..l­
S!.Ac~:w~;LL N. :.H:.•.!..C:Y 
f.,.,.,.::-;.·; c. lt:~ 
Pl.'::~ ... ~a H. '=· T.-.YLQ,:( 
t•I~LVI:I o'l. t~;,~NINQ 
JCH~; w. ?i': ..... ~SALL, ll.r 
.J,!\MC.:: ;1. 0.!\VI!.> 

r\ T T 0 i1 N :: Y ~; AT LAW 

August 2l•, 197 3 

~.Jiley ~!. Jackson Construction Company 
Hamilton Straat 
Rlchr.1ond, Virginia 

E. Grady Bowles Company 
Daep t~ater Terminal Road 
Richmond, Virginia 

Gentleman: 

100'5 UstTEo V1riGJNZA BAN« ButLOtNO 

9•H AND MAIN STRi=.:!;;i3 

RICHMOND, VmOINIA 23219 

804/ 644-5491 

file copy 

Kindly find enclosed here'toTith a letter dated August 23, 1973 
addressed to the Virginia Dapartmant of Highways itemizing dollar amounts 
claio~d by Richmond Shopping Center in connection ""ith temporary easements 
utilized over its property and damages to such property not covered by 
p!nding condemnation proceedings. 

He are informed ·by the Department of Hight·rays that you \.,ere 
tha co-contractors involved in utilizing these easements in tna extensive 
cubic yard excavation and placement of heavy timbers along the to/estern line 
of the property of the shopping center. t-Ie rezard the Center c!.S third p~!: ty 
beneficiary of your contracts t·J:tth th2 Hlght-~ay D~partmant requiring you 
to obtain temporary easements and to avoid damages to private m·mers in 
the execution of such contracts and we regard the Center as protected by 
your contractors' parformancca bonds, including the contractor obligation 
to obtain temporru:y easem.:!nts and to avoid damages to private o"t..rners. 

Demand is hereby mad.~ on you foe paymant of th~s~ claims. Copy 
is being sent to the Depar-tL1ent o£ High~·mys t·Thich is requested to hold any 
retainages due to you for the purpose o.f settlement of these claims. As 
soon as the surety on your pe~:formn.nce b:>nds is ascertained, copies of 
these c:laims '="ill be filed t·lith such surety. 

Cordially, 

--~~~~~ 
<.._J~·T. Pearsall 

JHP/lug 
cc: Senntor John J. Wicker, Jr. 

H:d.ley ft Ch i.ldn!:;H, Iuc.":. 
Hr. Char- lC'.~; E. OH~!n, .r r. 
Honor~hlc 'F.r.t:!C i_:; A. CiH~n~y, . J·r:. 

VI t~ 1. 1.6H2 
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. .S EP 13 1973 . ' 
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t'OUGL4S B. FUGATE, COMMISSIONER 
MORRILl. M. C'.nOWE, RICHMOND, VA. 
LE "OY EII.Kitl. ; ... , McLEAN, VA. 
EARl. til .. Fl rzP,WRICK, ROANOKE, VA. 
THOM;_S R. 'l:..A:>:i, t.YNCHSURG, VA. 
L.EONARD R. HAI.I.., BHI3TOL, VA. 

JOHN E. HARWOOD. 
DEPUTY COMMISSIONER & CHIEF ENGIIIIEER 

W. S. G. BRITTON, 
DIRECTOR OF ADMINISTRATION 

COU:lLAS ~. Jo\1-iN'EY, foREDERICI(S3Ui'tG, VA. 
ROSI!At.~.LANDES, STAUNTON. VA. 

A. K. Hli!IISBERC:.ER, DIRECTOR OF ENGI.\lEERING 

Vllll.IAM T. ROOS, YOAKTOWN, VA. II. GORDON OL.UNOO~. 

L. R. TR!AT, ;ll. 
OISTRICT Eiol:s~I!:ER 

DEPARTMENT OF HIGHWAYS 
1221 EAST BROAD STREET 

RICHMOND, VA. 23.219 

.... )an-~.:.;t0!1, v;.rr:i ~-:.a 2JJ )0 
Sept.er-:.bcr 12, 19?3 

DtHECTOR OF PROGRAMMING AND PLANNING 

J. M. \'IAAV, JR .• DIRECTOR OF Oi>eRATIONS 

OFFIC£ OP OISTAICT EMGIHI!t!R 
PETERSBURG, YI~GIMIA 23303 

Prc-.i: Olr.:J-l27-lOl,G301 
~ .n.~; •. :~. r··!0: l-195-6 (3) 84 
Fran: 0.212 J.:i.S. Ca..·r·y st. Road 
To: 0.283 Fi. r-r. :9road 8treet 
Cit:r o~ ~:i.clunond 

rx. t.Tohn ~·!. Pe.:u:-sall, ~\tto:rne:~ 

100.5 Un!ted Virr.:i.nt:t B2.11k Bu:!.ldins 
9th ~rvi Fa~:.!l St.ree't.~ 

Ric!4·J"~.on~!, Virg·mia 2321? 

J.cfere:1cc '!.~~ r.ndc ·v, ;.."ou~ letter of Cln:tm clatc.'i .\~.t~~.::;t 2J, 1~173 to 
Kr. C. ::~. O··ren, ,T-r'., '!)ert.ai.nin;-:: to vnr:!.mts da'nnr:·~~::; ~ ·hich ~ave occur:L"ed to 
tre R~~h~ ...... on:-1 ShOP!'~-~.r.: Center Incorporaterl (Parceln OJ2, 013, 01~, l!~.O an~~ 

153) aJ.m~c the st;b;ject p~o;ject. 

Th:l..n ~-;J to i:tdv~!.se that :r,)rr co7Tiplaint or cla::m han bee:1 referred to 
~·t:Lle~" H. r.Tc..c~-~30~ an1 E. G. B,;-·rle:;, P:r:tne Contractors on t1:e subject pro.iect. 
\·~e are attac~:tn"" -~·or ~~m'.r i.nforrr.at.1.cn a C0!>;'." of thl.~ letter date~i 3epte::ber 12, 
1?73. 

CY.::d: 
~a.t. 
('1('1. ~ , .... 
~ •.J. -·.:.. • 

~--~. 

... 
~ ... 
T 
.:....; . 
·~ . 
-:;o . 

n . 
A. 
1~;. 
-, 
.~,. 

.~ 

.::.. . 

?rca.t 
' 

T-. .• 
tl- • 

,j :;t.C 1 ::-.;0'!"' 

~:T :• n~:::--:;~~-
•"'· .:e:-1, 1',. .. 

'·· ·• . 
C.:~~ C~l;·- .. r ... 

!_ ... 
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A HIGHWAY IS AS SAFE AS THE USER MAKES IT 
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...._... COMMO/IIWI!A\.TH OJI' VIRGINIA 

OEPARTMEI'iT OF HIGHWAYS 

~;lnd~t.on, Virr,1nl.:1. 2Jl;O 
soptGnbar l2~ ~97J 

1,:.\l.~ !l. Jncltcon c~ 
E. G. Boulail Canpan:r 
P. o. Pox 2R 
Rlochrnond, Virs:tnia 23204 

l'f!!:tr Sirst 
·~~-~ 0 

Projs 0195-127-lOl,GJOl 
.F .n.u .:\. Ira: 1-lCJ~ (3) S4 
From: 0.212 1a.3. c~ !.io~. nOa.d 
To: '1tn ~!i. u. llro"-Cl stroet. 
Cit:Y oo~ Iliol=ond 

fror.1 

lJd.o in t ::.:v.iuo 111. it i.:s J"Uttr ro;;l;cnnlbj~ity ror :jctt.lc~·~·:mt, or 
:-hl!Jo p'J._;o\'i_,, a•l OJ o~r.al·~--:d uno ...... r tho. Provl.~i.ona or CoctlrJn 1(//.14 or thfl 
J!Qil~'lt:?.i.\d nridca ~!l-. J _c·· l.On!l. It i~ l.llrl:.hOl" rorioW .. 1 .. ltt::tl t.h~·~ you keep 
thi9 office upprisoo 0 tho di~pooition of tho cln.j.~. 

Cf'ol:d3 
(ll'. t;. 
CCJ I'r. L. n. Tr,_,~t., Jr. 

l:'r. J,. ·\. ,T.,d~"1C!l 

1 :r. • . .-. B. kl nf'l'!J:'/ 
1'r • C • v;. O.wn 1 J1•. 
i:r. F. A. Chnrr.r, J1 ... 
I r. John \/. :Por...r~nll, 
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c. F. \f~ll"lca 
r.soist.r~lt no.Jld~nt DlflinOP.r 



MCCAUL, GRIGSBY AND PEARSALL 

r:u:-;•-::NC.: W. MCCA'JL 
.t':IHN T. GRIGSB'I" 
J~I·HI W. Pi::ARSALI.. 
~LACI<W!:!..t. N. SHEt.LE:'I" 
F'~ANCI:5 C. LEE 
RICI"IA"t~ H. C. TAYLOR 
M~LVI:-.1 R. MANNING 
JOHN W. ~£ARSALL,D7 
JAMJ;;S D. DAVIS 

ATTORN E: YS AT LAW 

September 26, 1973 

file copy 

1005 UNITED VJROINIA BANK BUILDINO 

9TH AND MAIN STREETS · 

RICHMONO, VIRGINIA 23219 

804/644-5491 

Senator John J. Wicker, Jr. 
l-licke·r, Goddin & Duling 
Hutual Building 
Richmond, Virginia 23219 

bear Senator Wicker: 

Re: Proj: 0195-127-101,G301 
F.H.W.A. No: 1-195-6 (3) 84 
From: 0.212 Mi.S. Cary St. Road 
To: 0.283 Mi. N. Broad Street 
City of Richmond 

This will acknowledge and thank you for your telephone response 
to my letter of September 21, 1973, by call to my home this morning before 
resumption of a jury trial in which you have been engaged, advising that 
the attention of Lane Construction Corporation had been dra~Yn to its contract 
obligation to confine its activities to land included tvithin the taking. At 
your earliest convenience, you would seud me confirmation of this along lvtth 
the contract provision involved. 

As promised, I have inquired into the relationship bettveen the 
recorded deed from E. Carlton Wilton to Clifton P. Lusko in 1946, which you 
had just read in the Chancery Court Record Room, and the impression expressed 
by Nr.. Bailey that our office had reported to him that the 20 foot alle~.;ay 
at the rear of 3601 and 3603 Floyd Avenue was a private alley.. Today, I 
ha~e verified that at the time of acquisition of 3601 and 3603 Floyd by 
Richmond Shopping Center, Inc. [thereby completing its mmarship of all 
the land contiguous to this alle~vay parcel] our office had reported that 
the offer of dedication of this alleyway for public use did not seem to 
have been accepted on behalf of the public by the City of Richiilond. This 
is entirely understandable, as tha alley would in no way serve the public 
and obviously afforded only a convenience to the occupants of 3601 and 3603, 
terminating at the western line of 3603. 

On the basis of this, the i.ntt~r.ests of th~ for.mer O\vners of theH~ 
tl..ro parcels in the allc}""~"'Y parcel \-J~ru r->pecif:lcally :tnc lll'J<.!d in the deedc 
to Richmond Shopping Cent~r [ th~reby transferring to Riclur.onu Shopping Center 
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Sana tor John J. \·Ticker, Jr. 
Page 2 
September 26, 1973 

the residual interests of Carlton Wilton and successors in title, on the 
basis of the principle of Cogito v. Dart, 33 S.E. 2d 759]. In connection 
'o1ith these acquisitions, La~o/Yers Title Insurance Corporation agreed with 
Richmond Sh.opping Center that it ~vould insure the fee simple in this alley­
way parcel in Richmond Shopping Center upon future conveyance of contiguous 
property, subject only to there not having been established in the interim 
by evidence then unknown, that the City had accepted and assumed the burden 
of maintaining for public use this parcel. On reinspection today, I re­
main confident that no such evidence exists. 

Accordingly, Richmond Shopping Center, Inc. reasserts that it 
has the fee simple to this parcel subject to no rights of use in others 
and that it is free to close this alleyway at will. 

In the course of this inspection, I looked at the 'vork in progress 
at the corner of Floyd and CarJ, where limited access taking had apparently 
been at one time co~templated but had not been consa~ated. At this time, 
tttis corner is actually fenced off. From the temporary nature of the fencing, 
I !urmised that it is. a safety precaution against the abrupt change in grade· 
that has been created. 

It would be very helpful to know whether the Highway Department 
intends to proceed with a limited access taking or is willing to adjust this 
abrupt change in grade incident to its street widening. 

As another point of information previously requested, and lvith-
out posi~g as a traffic engineer, I repeat my puzzlement at the abrupt lane 
termination on Thompson Street created by the very prominent spur apparently 
being left opposite Ell,.;ood Avenue. You can understand the natural interest 
of the shopping center in knowing whether a traffic hazard or any obstruction 
to the free floti of traffic lvill result. 

For your further information, we have·not bean approached by any 
of the contractors whom you put upon terms to make their peace with us for 
invasion of our property rights. l.Je understand that settlement wi.th these 
contractors is being deferred until this is dona. We shall keep you posted. 

Cordially, 

Pearsall 
Jl·1P/lug 
cc: Bailey & Childress, Inc. 
VI B 7.1682 
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Wicke~~ (Joddin & 0u/ing 
gohn g. w~·c~er. g,, 
e. f}{ol,,on {JoJJin 
m.obert W. fJJu/ing 

goJ.,. .. 7£//,,. CTo:r. 

Jnutual (Building 

fR.ichmoncl Vt'rginia 23'219 

September 27, 1973 

John W. Pearsall Esq. 
United Virginia Barik Bldg. 
Richmond, Va. 

Re: State Highway • BS 
Richmond Shopping Center 

McCAUV,. GRIGSBl & ~UJ 

Route 195 • Alley in rear of 360lw3603 
Floyd Avenue 

Dear John: 

Confirming our telephone conversation, we find that 
the 20 foot alleyway in question was conveyed by E. Carlton 
Wilton to Clifton P. Lusko etc., September 27, 1946 recorded 
by deed recorded in Richmond Chancery.Deed Book 486B, 
page 443. 

This deed described the Floyd Avenue property and re­
cited it as extending southward "to an alley 20 feet wide, 
which alley the party of the first part hereby establishes 
and dedicates for public use for alley purposes". 

Recorded along with this deed (or: .. with the deed to 
Poindexter) is a copy of a plat of survey made by Charles H. 
Fleet, {CCE) showing the Flpyd Avenue properties and the alley 
in the rear. 

As the record shows, this alley has been opened to the 
p~blic for more than 20 years. 

With regard to alleged infractions and trespasses on 
Richmond Shopping Center property by the contractor or some sub• 
contractors or employees of either or both, it has previously 
been pointed out to you that the State Highway Department does 
not have any responsibility or liability for misdeeds (such 
as these) by the contractor or any of his employees. 
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September 27, 1973 
Mr. John W. Pearsall 

Page 2 

The contractor has been furnished with detailed plans 
showing the exact location of the properties which the State 
has taken (either in easement or fee) and has been cautioned 
not to infringe upon or trespass upon the other property of 
the landowner, or to interfere in any way with the landowner's 
use of the remainder of his property and it has been pointed 
out to h~ that it is his responsibility to deal with the 
landowner to obtain proper permission for any such use of 
the landowner's remaining property. 

Enclosed herewith is a reprint of a portion of the 
standard State Highway contract which governs the contractor, 
your attention is invited especially to Sec. 107.12 dealing 
with the contractor's duties and obligations in case he finds 
it necessary "for any reason to enter upon private property 
for the prosecution of his work". 

Our best suggestion to you would be for you to directly 
contact the contractor, or his top man on.the job,~~or·his 
attorney (if he has one here). We believe this would be pro­
ductive of much better results .than can be expected if Mr. 
Bailey himself goes out to the project and undertakes to 
argue with some of the workmen (especially an "unidentified 
worker"). 

With best wishes " 

Very truly yours, 

WICKER, GODDIN & DULING · 
: ., ... ·· .. , i' ... •(·"' .• (" '<, .. ~ .... -~-·} 

By: ~'-j: l: .-..1" -) ..• -.t _). · 

\] . ·- -···· . .. .. --- . . - . --·- ..... 
"John J. Wicker, Jr. 

JJWjr:jmb 

Enclosure 

,.,.: 
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SEC. 107.13 

The Contractor shall notify each utility owner having struc-
lures or other installations above or below ground in proximity 

. "' the site of the work of his intention to use explosives, and 
: ,uch notice shall be given sufficiently in advance to enable the 
1 utility owners to tuke such steps as they may deem nccc~~:uy to 

!"rotect their property from i1)jury. Such notice shall not relieve 

1 1he Contractor of responsibility f\Jr damage resulting from his 
: blasting operations. ' 
; ~~;~:~~-;..:S"Ct:illl>i:•,'-,o•·,, ,."•;•-'"•;.~o·•··.,,,;,•... . I .. o·~ 

-sec. 107.12 Protection and Re-stor:ttion of Property and Lwul· 
~cape-The Contracwr shall be responsible for the preser~ation 

· of all ·property along t~e hne of and adjacent to t ;o.· ·, the 
i ·removal or estruct1on o w 1c JS not ca led for by the plans. 

He shall use suitable precaution to prevent damage to all such 
property. 

! hen the Contractor finds it necessar reason to 
" enter upon private property for t c prosecution of hjs work. Jl!e 

~ lurage of matcn~s or any other purpos~. he shall secure from 
i the owner or lessee of such property, written permission for such 
j entry prior to moving thcr~:on. An executed copy of this permis­

Sion snail be furmshed the l!ngancer .. 

The Contractor shall be responsible for all llamage or injur)' 
1 to property of any character during the prosecution of the work 
} resulting from any act, omissiou, neglect or misconduct in his • 
· method of executing the work or nt any time due to d~fcctive 

work or materials, and this responsibility shall not be released 
until the project has been completed antl accepted. 

When any direct or indirect damage or injury is done to any 
public or prh·ate properly by or on account of any act. omission, 

\ neglect or misconduct in the mzlhlld of ex~cuting the work or in 
; consequence of the non·:xecution thereof on the part of the 

Contractor, he shall rc~turc ~uch pro_l;cr::o to a condition similar 
or equal to that c;,.io;tin1t bdure such damage ur injury was done 
by repairing, r~huilding t:r restoring, as m:ay be dircclcd. or make 
settlement with the owner of lhe pruperty so injured (.'r drtmagt:d 
and secure frurn him a rc:l~asc from any daim against the Di!­
partmcnt, without a~lditional c~.>mpcn!-.ation therefor. A copy of 
this release shall be furnished tht: Engine~r. 

.... . ,. .... • -. ·- --;: •. ···..!·· ... -, •. , ······· . -........ , ..... , ........ ..,~.:···""'..J'-· ··---·-·· ... .. .-~ 
"-Sec. 107.13 Noio;e Control nuJ Protection uf nivers, S~ream.s, Im­

poundments, l"oresCs und. Archcoio~kal ~md Pal~untulo~ical Find· 
ings-

(a) Notw Control: The D~partmcnt rcs~rves the right to pro­
hibit, or restrict to <.·crtain portions of the projl!ct, any 
work which "produces objectionable noh~ during normal 

ss 
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McCAUL,GRIGSBY AND PEARSALL. 

EUGENE: W. MCCAIJL 
.JOHN T. GRIGSBY 
.JOHN W. PEARSALL 
BLACKWELL N, SHELLEY 
F"RANCIS C. I.!!:E 
RICHARD H. C. TAYLOR 
MELVIN R. MANNING 
.J'OHN W. PEARSALL. m 
.JAMES D. DAVIS 

Hon. John J. Wicker, Jr. 
Wicker, Goddin & Duling 
1-lutual Building 
Richmond, Virginia 23219 

ATTORN C:YS AT LAW 

October 11, 1973 
1005 UNIT£D VIRGINIA BANK BUILDING 

9™ AND MAIN STREETS 

RICHMOND, VIRGINIA 23219 

804/844-5491 

Re: Richmond Shopping Center Route 195, Parcels 012, 
013, 014, ·140 and 153 · 

Dear Senator l~icker: 

~ This will acknowledge your letter of October 5, 1973 in l-Thich you 
advise of your opinion that whatever complaint the Richmond Shopping Center 
has is "solely between you and your client on the one hand and the contrac­
fbt, on the other hand" and conclude wit:h the advice "we see no basis what­
ever for any action by the State Highway Commission other than that already 
taken.". Intending to reflect no animus· against anyone, in exercising a 
reasonable effort at objectivity, I am still compelled to express surprise 
at what comes through as a "cavalier" dismissal of a friendly and conscien­
tious attempt at establishing communication as a basis of resolving what 
seemed to be unnecessary differences. 

This reaction is probably best understood in light of this brief 
history. 

Despite repeated protestations by our long-term client, Richmond 
Shopping Center, Incorporated, that it needed professional assistance in 
dealing with the Department of Highways as to events and circumstances sur­
rounding the extension· of Route 195 past its property, we carefully explained the 
very proper policy of the Attorney General's office that attorneys representing 
the Highway Department in one locality should not oppose the Department in others, 
and urged our client to continue its efforts at establishing communication. This 
situation extended from 1971 through July 19, 1973 when the Attorney General took 
cognizance, by making formal exception to his policy in this case, that no direct 
conflict of interest was involved, that this office was completely powerless 
ethically to decline further representation of either the Attorney General or 
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... 

Hon. John J. Wicker, Jr. 
Page 2 
October 11 ~ .1973 

Richmond Shopping Center, Inc. as there were pendjng important matters for 
each client required to be conciuded by this office whichhas represented 
both clients for a great number of yeafS~ and that demand for representation 
by Richmond Shopping Center had become so insistent as to work a hardship on 
our firm. 

In this context, and fully explaining our desire under these cir­
cumstances quickly to establish full communication upon which fairly to re­
solve past differences without resort to formal proceeding, if at all possible, 
we met with you and representatives of the Highway D.dpartment in your office on 
July 19, 1973 and again on the site on August 15, 19'73. · 

1 

As a result of these conferences, our clien~s complaints fell into 
three categories for further processing. Those relating to interference with 
the Citgo Service Station operation, although qualitatively articulated to the 
best of· our ability, could not be translated quantitatively into any dollar 
figures as this right had been reserved to Citgo under a lease option and ne­
gotiations in respect thereof then extant. 

Those relating to future action by the Highway Department we under­
stood Mr. ~~en would inquire into and pursue. We invited his attention to· 
several areas of apparent equivocation or lack of clear expression of Highway 
Department intent. Although the plats indicated certain limited access inten­
tions, the certificate filed on September 17, 1971 made no provision for such 
taking. In this connection, as late as my letter to you of September 26, 1973 
access from 3603 Floyd Avenue to Floyd Avenue was stil1: effectively blocked and 
sensible planning in connection therewith suspended by the presence of a temporary 
fence, a sharp differential in grade between the private property and the improve­
ment of Floyd Avenue and the intimation from prior negotiations that the Depart­
ment might amend its certificate to include limited access taking. 

Similarly we protested the treating as public property the 20' private 
alleyway at the rear of 3601-03 Floyd Avenue. Although this was expressly omitted 
from the certificate of taking, the Department [according to the contractor and 
supported by reasonable inference] directed the contracbor to go upon and make 
improvements on this land as though it lv-ere public land. We have invited your 
attention to the fatal defect in this being public ·land of any omission of ac­
ceptance of a former offer of dedication by or on behalf of the public. With 
all due respect, we must d"l.sagree l-litb your recent suggestion that there has been 
any long use by the public as to render exclusion of the public unjust and im­
proper. As stated by us, thei-e is neith~r evidence of any such long use by the 
public or even any occasion for· such u!-:;n, as the alleytvay obviously has neve1.· 
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Hon. John J. WickeL, JL. 
Page 3 
October 11~ 1973 

( 

served anything but the convenience of the occupants of 3601 and 3603 Floyd 
Avenue. 

Regardless of the soundness of the view expressed by either of us~· 
if the matter has to be litigated~ I invite your comment as to whether the 
Department shall observe the injunction of §25-248(h) of the Code of Virginia 
that 11no agency shall intentionally make it necessary for an owner to institube 
legal proceedings to prove the fact of the taking of his real property." If 
the Department does not intend to reveal either in informal discussion or in 
legal proceedings instituted by it any evidence that it has of public acceptance~ 
our client will probably have to proceed under §25-251 of the Code by declaratory 
jud~ent, seeking full reimbursement for all expenses in connection ~herewith. 

Although I know of no compulsion that the Department share with an 
affected landowner the rationale of improvements contiguous to its land, I 
still think it is not an unreasonable request to be asked to be furnished the 
fhinking behind the leaving of a very prominent spur opposite Elwood Avenue 
on Thompson Street, abruptly terminating a lane at the point of entry to the 
shopping center property. 

The remaining matters as to which the Department clearly had the 
initiative related to compensation deposited for various takings. We had 
made clear our desire to negotiate in good faith·for settlement of differences 
as to value, without necessity for legal proceedings and resort to the discovery 
permitted by §25-46.4:2 of the Code. In this spirit we invited the attention 
of Highway Department representatives to the following ~atters. Exactly the 
same money was deposited for a permanent easement on parcel .012 as had been 
offered for a temporary easement. The Department advised that the basis of · 
its offer as to parcel .140 that the sole damage to the residue would be the 
building cost of placing inward and confining the interior dimensions of the 
High's store [manifestly an absurd measure of damages to the residue], and 
then aggravated the insult by depositing the same amount for the taking of 
the entire building. The $10,514 said to be deposited for the land and the 
house as to parcel .153 clearly did not represent the fair market value of the 
sound brick structure so taken nor the damages to the residue in eliminating 
the planned connection of this structure with the adjoining one for duplication 
of the physicianoffice arrangement that had developed as a pattern in the im­
mediate neighborhood. 

Reasonable inference from the concluding paragraph in your October 5 
letter is that these matters will not be voluntarily addressed by the Department. 
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Ron. John J. Wicker, Jr. 
Page 4 
October 11, 1973 
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t 

\ 
In view of the disparity between thg interest allowed by §§33.1-128 and 6.1-318 
[i.e. six percent] and the interest: commanded by any available monies today, 
this is to advise that unless good ~aith negotiations relative to resolving 
differences as to these valuations ~re commenced at once, the interest of our 
client demand that we resort to §33.\1-132 of the Code to compel the determina-
tion of these values in formal procerding. · 

\ 

In the third category for ~urther processing of our claimsfell those 
which you have contended represented \ · invasions of our property rights by con­
tractors with the Department. We have not agreed with your disclaimer of any 
responsibility by the Department for these invasions. We do not believe it to 
be the public policy of this State as a condition of effecting public improve­
ments to put its taxpayers at ~he mercy of multiple contractors, some of whom 
are without base of responsibility in this State, leaving its taxpayers to fend 
fbr themselves against intrusions by such contractors able to effect substanti~l 
savings by engaging in such intrusions. The exact contrary policy would ses~ ta 
be reflected in the practice of the State to enter into third-party beneficiary 
contracts protecting the private interest of its taxpayers and the State's 
practice in requiring performance bonds affording similar protection and the 
State's practice in withholding payment until obligations arising under these 
protective measures are satisfied. 

Accordingly we have requested the State's assistance and have made 
·formal request that a copy of the contra"cts so providing be made available 
to us for our proceeding thereon, if ultimately necessary, as third-party 
beneficiary; that any retainage from contractors involved herein be held for 
the purpose of settlement of these claims; and that claim be filed under 
contractors' performance bond (copies of which were thereby requested) for 
payments to our client as beneficiary thereof. Partial responses to these 

· formal requests have been suff.icient to induce us to rely on the efficacy of 
the measures impliedly taken by the State, but full performance and complete 
confirmation that the State is actively protecting our interest are still 
wanting. For example we have not been told that the State has either requeste4 
or been furnished an executed copy of permission to invade our property rights 
or a release for having effected such invasion, which writings appear to be 
required by §107.12 of the Standard State Highway Contract which you furnished 
to me. 

I trust that you l-7ill take the length of this letter and understand 
that its deta~l is intended as pne last effort at communication and amicable 
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Ron. John J. Uicker, Jr. 
Page 5 
October 11, 1973 

disposition of differences between the Virginia Department of Highways 
and Richmond Shopping Center, Inc. The directness of my observations 
have the sole purpose of clarifying the problem before us and I sincerely 
hope that in view of the warm relations that all~ays have and should 
characterize our practices that you will not infer any unintended suggestion 
of bellicoseness. I just remain unconvinced that we cannot establish com­
munication and settle these matters in a responsible and amicable fashion. 

JWP/kbr 
VI B 7.1682 

Most cordially, 

~earsall 

e~: Bailey & Childress, Inc. 
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MCCAUL, GRIGSBY AND PEARSALL 

ATTORNEYS AT l.AW 

&:UGENE W. MCCAUL 
JOHN T. GRIGSBY 
.JOHN W. PEARSALL 
BLACKWELL N. SHEI.LEY 
FRANCIS C. LEE 
RICHARD H. C. TAYLOR 
MELVIN R. MANNINO 
.JOHN W. ~CARSAI.I., m 
.JAMCS D. DAVIS 

Honorable John J. Wicker, Jr. 
Wicker, Goddin & Duling 
Mutual Building 
Richmond, Virginia 23219 

November 27, 1973 
1005 UNITED VIRGINIA BANK BUILDING 

9TH AND MAIN STREETS 

RICHMOND, VIRGINIA 23219 

804/ 844·1548 I 

Re: Richmond Shopping Center Route 195 
Parcels 012, 013, 014, 140 and 153 

Dear Senator Wicker: 

lThank you again for meeting with me at the site yesterday afternoon. 
This meeting seemed to produce the following results., -

(1) You said you would have the right-of-way department review agaitt 
the compensation deposited for various takings. As promised, I enclose here­
with copies of two papers previously furnished bearing on this. The one 
totaling $51,593.00 is the breakdown which Mr. Manahan furnished Mr. Bailey 
on September 16, 1971, and which Mr. Maddox in his letter of that date to Mr. 
Bailey said represented the breakdown of the amount deposited. The second is 
Mr. Bailey's resume of the amount which he considers is still owing. I also 
quote the following paragraph from my letter of October 11 dealing with this: 

"The remaining matters as to which the Department clearly had the 
initiative related to compen~ation deposited for various takings. We had made 
clear our desire to negotiate in good faith for settlement of differences as 
to value, without necessity for legal proceedings and resort to the discovery 
permitted by §25-46.4:2 of the Code. In this spirit we invited the attention 
of Highway Department representatives to the following matters. Exactly the 
same money was deposited for a permanent easement on parcel .012 as had been 
offered for a temporary easement. The Department advised that the basis of 
its offer as to parcel .140 that the sole damage to the residue would be the 
building cost of placing inward and confining the interior dimensions of the 
High's store [manifestly an absurd measure of damages to the residue], and 
then aggravated the insult by depositing the same amount for the taking of 
the entire building. The $10,514 said to be deposited for the land and the 
house as to parcel .153 clearly did not represent the fair market value of the 
sound brick structure so taken nor the damage to the residue in eliminating 
the planned connection of this structure with the adjoining one for duplication 
of the physician office arrangement that had developed as a pattern in the i~ 
mediate neighborhood." 
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Honorable John J. Wicker, Jr. 
Page 2 
November 27, 1973 

Since we, as attorneys, have to rely on our real estate experts to 
tell us whether and what litigation has to be conducted as to value, and since 
as is true in any area of opinion, each expert will have greater confidence in 
his own opinion as a result of free exchange with an opposing expert on the same 
subject, I strongly urge you to obtain authorization for your right-of-way people 
to deal directly with Mr. Bailey at· once, rather than go through the motions of 
transmitting some offer, only to still have to either take the step I propose4 
or do it the more expensive way in court. 

,-(2) You noted that you would obtain advice right away whether the depart­
ment intends to pursue the proposed limited access along Floyd Avenue just west 
of Thompson. If it does, there will be a revision in the certificate of taking 
and compensation. If it does not, there will be the matter of change of grade 
with which to deal. Meanwhile, the access continues limited and no circumspect 
planning can be done for use of this parcel without knowing what access it will 
enjoy~ 

(3) As to our differences in view as to ownership of the 20 foot alley, 
there is really only one point of factual difference. We both agree that an 
offer of dedication, however explicit, does not suffice to transfer land to 
tHe public domain unless there "has been acceptance by competent authority, 
or such long use by the public as to render its reclamation unjust and improper .• 
We have stated that "there is· neither evidence of any such long use by the 
public or even any occasion for such use, as the alleyway obviously has never 
served anything but the convenience of the occupants of 3601 and 3603 Floyd 
Avenue." We have urged you to come forward with any evidence you have of 
actual appropriation by the public of this land to the public, so as to make 
unjust and improper its reclamation from the public. Obviously a mere ability 
of the public to have entered the land is not the appropriation by actual use 
to which the case law refers. We have a~vised that Lawyers Title Insurance 
Corporation shares our view and has committed to insure. 

With all deference to your view, because you say you entertain it 
seriously, I can only repeat the conclusions stated in my October 11 letter 
as follows: "If the Department does not intend to reveal either in informal 
discussion or in legal proceedings instituted by it any evidence that it has 
of public acceptance, our client will probably have to proceed under §25-251 
of the Code by declaratory judgment, seeking full reimbursement for all ex­
penses in connection therewith." 

(4) I was happy to hear you say that the department had made it 
perfectly clear to Jackson and to Bowles that they had a responsibility to 
settle with Richmond Shopping Center. I shall pursue your suggestion that 
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Honorable John J. Wicker, Jr. 
Page 3 
November 27, 1973 

Mr. Chandler of Lane Construction has always appeared approachable in the 
past. Meanwhile, I would very much like to have copies of the bonds given 
by Jackson, by Bowles, and by Lane, covering the performance of their work. 

Cordially, 

John W. Pearsall 

JWP/lug 

VI B 7.1682 
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l·'AP: I-195-6 ( 3) 84 
0195-127-101, G30l 
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T/Je ,.,ork urJdar contr~ct on t.:l;e subjc-!ct project, for which you exocuted 
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.st 
cc: 

f1iiey N. Jackson Co. & 

E. G. Dowler. co. & 
E. G. Bot.,les,. Contrc:.ci.or 
P. 0. Box 1371 
Jloanoke 1 Virginia 24UO/ 

V~ry ~ruly yours, 

d . 
& ~ 4 ./l,..-&... .. , 1 #0 -· _/,. .0,- -
'-"* A.J. £.~'···-~ ·--~~ p"'V' 
~. D. Omohundro, Jr. 
Fiscal Ju,nager 

/1r. L. R. Treat, Jr., JJ.i .':.: t1.·i ct L:ng.inccr, Pott:Jrsbur·g 
Jlttantion: J.11·. r:. G. lld~ ':di.k 
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MCCAUL,GRIGSBY AND PE"ARSALL 

f:UGENE W. MCCAUL. 
JOHN T. GRIGSBY 
JOHN W. PEARSALL 
bLACKWELL N. StiElt.EY 
FRANCIS C. L££ 
RICHARD H. C. TAYLOR 
MELVIN R. MANNING 
.JOHN W. PEARSALL, m' 
JAMES D. DAVIS 

ATTORNEYS AT LAW 

September 17~ 1974 

John J. Wicker, Jr., Esquire 
Suite 706, Mutual Building 
Richmond, Virginia 23219 

Re: Richmond Shopp~ng Center, Inc. 
v. 

1005 UNITED VIRGINIA BANK BUII.DING 

9™ AND MAIN STREETS 

RICHMOND. VIRGINIA 23219 

804/844-5491 

State Highway Route 195, Parcels 12, 13, 14, 140 and 153 

Dear Senator Wicker: 

Today I was furnished by counsel for Wiley N. Jackson and E. G. 
Bowles Company, joint venturers, and The Continental Insurance Company, 
performance bond surety, the enclosed copy of a release by the Department 
of Highways on the subject project. He expressed the opinion that the 
$50,000.00 held pending resolution of claims did not embrace the claim 
of Richmond Shopping Center, Inc. This I find hard to believe in view 
of the following which appear in my files. 

Under date of August 24, 1973, the joint.venturers were confronted 
with itemized formal demand of the claim of Richmond Shopping Center, Inc., 
including ·a copy· of the letter to Mr. Otven making formal request for a copy 
of the Highway Department contract calling on contractors to obtain temporary 
easements and to avoid damages to private Otiners, so that if necessary, we 
could proceed as third party beneficiary thereof; and further requesting 
that any retainage from contractors involved be held for the purpose of 
settlement of these claims; and that claim be filed under the contractors' 
performance bonds (copies of which were also requested) for payment to our 
client as beneficiary of such bond. 

Under date of September 12, I received a copy of a letter over the 
signature of the Assistant Resident Engineer transmitting those claims to 
the joint venturers, advising of their responsibility for settlement as pro­
vided in the contract and further requesting that the Highway Department be 
apprised of disposition of the claim. This was transmitted by a cover letter 
to me indicating full cooperation. 
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John J. Wicker, Jr., Esquire 
Page 2. 
September 17, 1974 

-

In my letter to you of September 26~ 1973~ I concluded: "For your 
further information~ we have not been approached by any of the contractors 
whom you put upon terms to make their peace with us for invasion of our 
property rights. We understand that settlement with these contractors is 
being deferred until this is done. We shall keep you posted." Under date 
of September 27, 1973 (by letter which apparently crossed with this in the 
mail) you enclosed a reprint of what I took to be the pertinent portion of 
the Highway contract, Section 107.12. 

In my October 11, 1973 letter to you~ I reviewed our prior request 
for the Highway Department cooperation and further observed: "Partial responses 
to these formal requests have been sufficient to induce us to rely on the ef­
ficacy of the measures impliedly taken by the State, but full ,performance and 
complete confirmation that the State is actively protecting ou~interests are 
still wanting. For example, we have not been told that the Sta.te has either 
requested or been furnished an executed copy of permission to invade our 
property rights or a release of having effected such evasion~ which writings 
appear to be required by Section 107.12 of the Standard State Highway Contract 
•hich you furnished to me." 

In my letter to you of November 27, 1973 I observed: "I was happy 
to hear you say that the Department had made it perfectly clear to Jackson and 
to Bowles that they had a responsibility to settle with Richmond Shopping Center. 
*** Meanwhile, I would very much like to have copies of the bonds given by 
Jackson, by Bowles, and by Lane, covering performance of their work." 

Shortly thereafter, a representative of the bonding company contacted 
me about these claims and we engaged in exchanges with the joint venturers 
through this representative that finally resulted in the appearance that there 
was no other course open except litigation. By way of keeping you posted,. I 
sent you a copy of the Motion for Judgment filed against the joint venturers 
and their performance bond surety. 

Would you therefore kindly have the Department of Highways confirm· 
that Richmond Shopping Center's claim was included in the $50,000.00 held pending 
resolution of claims. 

JWP/lug 
Enclosure 

Cordially, 

~Pearsall 
cc: Richmond Shopping r.cnter, Inc. 
VI B 7.1682 
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~. Charles E. Owen 
D partment of Highways 
1401 E. Broad ~t. 

Richmond, VA 23219 

ofaw l9f/ices 

Wicker & White 
8uile 706 - mutual fBuiiJing 

fR.iclamoncl Virginia sa3!lt9 

September·18, 1974 

Re: Richmond Shopping Center, Inc. 
vs. 
State High'tvay Route 195 
Parcels 12,.. 13, lt~, 140 and 153 

McCAUL •. GR\GSB~ & p~RSAlL 
... 

Attached is self-explanatory letter of September 17th 
~ >m Atton1ey Pearsall concerning Richmond Shoppi·ng Center 1 s 
~.1:1 im against \l/iley N. Ja.c!caon and E. G. Bowles Company, etc. 

JJWj r :msl 

~Jill you please reply to the final parugraph in l'Ir. 
letter? 

Best wishes--

cc :/·-John w. Pearsall, Esq. 
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McCAUL, GRIGSBY AND PEARSALL 

ATTORNEYS AT LAW 

i:UOII:NJ: W. MCCAUL 
.JOHN T. OAIOSIIY 
.JOHN W. PIEARSALI. 
BLACKWCI.I. N. SHEL.LEY 
FRANCIS C. LEE 
RICHARD H. C. TAYLOR 
MIEI.YIN A. MANNINO 
.JOHN W. PltARSAI.L. m 
.JAMES D. DAVIS 

Senator John J. Wicker, J'r. 
Wicker & White 
Mutual Building 
Richmond, Virginia 23219 

Dear Senator Wicker: 

Octobe;r 3, 1974 
1005 UNITI!:D VIRGINIA BANK BUILDING 

9™ AND MAIN STREETS 

RICHMOND, VIRGINIA 232&9. 

eo4/ e•4-54a.t 

This will confirm my request by telephone for an authenticated 
copy of the contract between the State Highway Commissioner and the 
joint venture of Wiley N. Jackson and E. G. Bowles Company, together 
~{fh an authenticated copy of the performance bond for this con~ract. 

The basis of this request is that the joint venture and the 
surety on the bond have challenged its Motion for Judgment of Richmond 
Shopping Center, Inc. against them on the ground that it is not a third 
party creditor beneficiary of either the contract or of the bond and wa& 
not intended to be protected by either. 

JWP/lug 

VI B 7.1682 

Cordially, 

<:::5. Pearsall 
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DOUGLAS 8. FUGATE. COMMISSIONER 
MORRILL M. CROWE, RICHMOND, VA. 
LEROY EAKIN, JR., McLEAN, VA. 
HORACE G. FRALIN, ROANOKE, VA. 
THOMAS R. GLASS, LYNCHBURG, VA. 
LEONARD R. HALL, BRISTOL, VA. 
DOUGLAS G. JANNEY, FREDERICKSBURG, VA. 
hCli~AT S; LANDES, STAUNTON, VA. 
WILLIAM t. RODS. YORKTOWN, VA. 

October 4, 1974 
DEPARTMENT OF HIGHWAYS 

1221 EAST BROAD STREET 
RICHMOND, VA. 23219 

JOHN E. HARWOOD, 
DEPUTY COMMISSIONER & CHIEF ENGINEER 

W. S. G. BRITTON, 
DIRECTOR OF ADMINISTRATION 

A. K. HUNSBERGER, DIRECTOR OF ENGINEERING 

H. GORDON BLUNDON, 
DIRECTOR OF PROGRAMMING AND PLANNIN 

J. M. WRAV, JR., DIREC.'TOR OF OPERATIONS 

IN 1111:101.1' f'LI:ASII: Hr.,.Ett TO 

Route 195 Project 0195-127-101, RW-201 
City of RiChmond 

RIGHT OF WAY ~ Property of Richmond Shopping Center Incorporated 
Parcel 153 

Mr. John W. Pearsall 
McCaul, Grigsby and Pearsall 
Attorneys at Law 
1005 United Virginia Bank Building 
9th and Main Streets 
~rlhmond, Virginia 23219 

Dear Mr. Pearsall: 

Senator Wicker has asked that I reply to the last paragraph of your 
letter to him of September 17. 

Please be advised that the claim of the Richmond Shopping Center is 
one of those still outstanding for which $50,000 has been withheld 
by this Department. 

With kind regards, I am 

Sincerely yours, 

Charles E. Owen, Jr. 
Special Right of Way Engineer 

CC: Senator John J. Wicke·r, Jr. ~~@mRW~fiD 
OCT 7 1974 

CEOjr/nhw 

~cCAUL, GRIGSBY & PEARSAUJ 
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gohn g Wic~er, g,.. 
flJavid meade WAite 

gohn .7ll/en Cfox 

Willis CJ,.an~/in [/{utchens 

gosep~ 0. (B/ac~~urn, g,.. 

I 

oLaw <9//ices 

Wicker & Wkite 
8uite 706 - nlutual mui/Jillf} 

fR.ichmoncl Vc'rginia fl3!al9 

October 4, 1974 

Mr. Charles E. Owen, Jr. 
Special Right of Way, Engr. 
Virginia Department of Highways 
1401 E. Broad St. 
Richmond, VA 23219 

Re: Richmond Shopping Center 

.McCAUL. GRIGSBY. & PfARSALL 

Oe/epkone {Bo4} 6.f3·3.so6 

(Landowner's Action against Contractors) 

Dear Mr. Owen: 

Attached is copy· of self-explanatory letter from Ric~6ftd 
Shopping Center's Attorney Pearsall. 

So far as our rights in the pending condemnation proceedings 
are concerned, I see no objection to granting Attorney Pearsall's 
request. 

Very truly yours, 

@ 
Johri J. Wicker, Jr. 

· JJWjr:msl 
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DOUGLAS B. FUGATE, COMMISSIONER 
MORRill. M. CROWE, RICHMOND 

JOHN E. HARWOOD 
DEPUTY CO~IMISSIUNER a CHIEF ENGifi~ER 

LE ROY EAKIN, JR., McLEAN 
hORACE G. FRALIN, ROANOKE 
THOMASR.GLASS,l..YNCHBURG 
L.EOtiARD R. HALL, BRISTOL 

W. S. G. BRITTON 
DIRECTOR OF ADMINISTRATION 

DOUGlAS G. JANNEY, FREDERICKSBURG 
ROBERT S. LANDES, STAUNTON 

H. GORDON BLUNDON 
DIRECTOR OF PROGRAM MANAGEMEtiT 

WILLIAM T. RDOS, '(OAKTOWN 

DEPARTMENT OF HIGHWAYS & TRANSPORTATION 
. 1221 EAST BROAD STREET 

RICHMOND 23219 

October 11, 1974 

J. M. WRAV, JR. DIRECTOR OF OPERATIONS 

J. P. ROYER, JR. 
DIRECTOR OF PLANNING 

P. B. COLDIRON, DIRECTOR OF ENGINEERING 

IN REPLY PLEASE REFER TO 

Route 195 - City of Richmond 
Project 0195-127-10l,G301 

MCCaul, Grigsby and Pearsall 
Attorneys at Law 
1005 United Virginia Bank Building 
9th and Main Streets 
Richmond, Virginia 23219 

Dear Sir: 

Request for Contract 

Attention: Mr. John W. Pearsall 

Enclosed herewith is an authenticated copy of the contract 
for which you requested from Senator John J. Wicker, Jr., in 
your letter dated October 3, 1974. 

i'. ~~C:AU_l. GRIGSBY & PEARSALL 
~ ..... 
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Mr. Hilton w. Goodwyn, Jr. 
609 East Main Street 
Ri~hmond, Virginia 23219 

Re: Route 195 Project 0195-127-101, RW-201 
City of Richmond 

·, 

Right of Way - Property of Richmond Shopping Center, Inc. 

Dear HUton: 

.Although the form of letter enclosed with Mr. Owen's letter· to 
you of July 29 affords protection to the Highway Department without the 
usual safeguards of limiting .the time and scope of interference, in 
the spirit of cooperation and to try to conclude this troublesome mat­
flf as soon as possible, I suggest that you go on and sign the letter 
and mail it back to Mr. Owen upon his understanding that the contract 
between the Department and the contractor will provide for the min~ 
interference compatible with expeditious execution of the project. 
Everyone recognizes that this is the principal entrance utilized by 
patrons of the bulk of the stores and this portion of the sboppiDg 
center. This letter will serve as a request that a copy of such lfmi­
tations to be included in the contract be furnished to us. 

I take it that we will be furnished a copy of the plans by 
which this project will be executed, so as to avoid any misunderstanding 
as to exactly what is to be done. While it is your belief from a con­
ference on the site with Mr. Owen that you have a meeting of the minds 
as to what ie to be done, I'm not aware of this being memorialized iD 
any way for future reference. 

You should proceed with getting the three bids for relocation 
of the A & P sign at the Highway Department's expense and submit them to 
Mr. Owen as soon as possible. 

Cordially, 

JWP/lug John W. Pearsall 
cc: Mr. Charles E. Owen, Jr. 

Honorable John J. Wicker. Jr., Esq. 
VI B 7.1682 
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Mr. John W. Pearsall 

--
COMMONWEALTH OF' VIROINIA 

DEPARTMENT OF HIGHWAYS 

August 5, 1975 Route 195 Project 0195-127-101, ~-201 
City of RiChmond 

r..IGilT OF WAY - Property of Richmond Shopping Center Inc. 

Mr. Hilton W. Goodwyn, Jr. 
6'9 l:ast Hain Street· 
Richmon~ • Virginia 23219 

Mar ~!r. f",oodwyn: 

1 have received a copy of l'lr. Pearsall's letter to you of July 31. 
1S75. 

The proposed vork ou the entrance is not Go be a new contract but 
inscead will be part of che existing contract for the eonscruction 
of I-195. The contractor is required to abide by all of those portions 
of our Road and »riuge Specifications of July 1, 1974 that ewe a?pli­
cable to his vork. A copy of § 104.04(£) ia attached. I am sure our 
en~ineera and the contractor vill vork with you iu every way possible 
to see that as little interference is creaced to your traffic as 
possibly can be mana~ed. 

I also enclose a print of Sheet 6 of our rlans on WhiCh details of the 
proposed entrance are given. !iowever, 1 11me:norialized'• the proposed 
shift in the entrance in my letter of July 29, 1975 whan I told you 
that it would be shifted a distance of 5.3 feet south of the previously 
proposed location, which previously proposed location is nov painted on 
the ground. 

Please let N kDov vbenever I c:an be of further service to you. 

CEOjr/Dhw 

c:e: !ir. John W. Pearsa1l 
lionorable John J. Vicker, Jr. 
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SEC. 104.04 

providing of such detours and the marking of alternate 
routes shall not be construed as relieving the Contractor of 
his responsibility for the safety of the public using the proj­
ect or from any provisions of these specifications affecting 
the right of the public hereunder, including lights and barri­
cades as hereinafter set forth. Maintenance of all other de­
tours will be the responsibility of the Contractor, unless 
otherwise specified. 

The use of all detours, whether furnished in accordance 
with plans, specifications, or established by the Hngineer, 
shall be discontinued as directed. A detour may l>e closed 
by the Engineer when the new facility is sufficiently 
complete to safely accommodate traffic. 

(b) Special DetoUI'S: When the proposal contains an item for 
.. Maintenance of Traffic," paym~nt for such item will be in 
accordance with Section ·s 14. Right-of-way for temporary 
highways or bridges called for under this provision will be 
furnished by th.e Department. · 

(c) Maintenance of Traffic During Suspension of Work: 
During any suspension. the Coruractor shall open to traffic 
sttctt fJBrtions of the project and temporary roadways or 
~HiHh thereof as may be agreed upo·n between the Con­
tractor and Engineer for the temporary accommodation of 
ncc_essary traffic during the anticipated period of suspen­
sion. 

(d) Flagging Traffic: Competent, courteous and neat flagmen 
shall be provided in sufficient number to orderly control 

·and, if necessary, to stop traffic, advise the public con­
cerning the delays and the manner in which they should 
proceed, and to keep traffic in their respective Innes along 

.the project. The flagmen shall use either flags or sign 
paddles to regulate traffic; however, the use of both flags 
and sign paddles on the same project will not be aiJ<,wed. 

Flags shall be red, at least 24 by 24 inches in size, made 
of a good grade of bright red material securetl to a staff ap­
proximately 36 inches in length. The free edge shall be 
weighted to insure that the flag will hang vertically, even in 
high wind. Sign paddles bearing the regulatory message 
.. Stop" or "Slow" shall be fabricated from sheet metal or 
other light semirigid material. They shall be at least 24 
inches in .diameter and mounted on a rigid handle at least 
10 inches long. The lettering on the paddles shall b: 6 inch 
series C letter- (M UTCD). The background of th,: "Stop" 
face of the combination sian paddle shall be red and oc-
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SEC. 104.04 

tagon shaped with white letters and border. The 
background of the "Slow" face shall be orange and diamond 
shaped with black leiters and border. When used at night 
the "Stop" face shall be reflcctorized red with white reflec­
torized letter and border, and the "Slow" face shall be 

. reflectorized orange with black letters and border. 

Written instructions for flagmen will be furnished by the 
Department and flagging shall be performed in accordance 

• with the provisions contained therein in addition to the 
provisions of these specifications. 

(c) Delays: Two-way traffic shall be maintained at all times, 
unless otherwise approved. The Contractor shall not stop 

. traffic without permission. 

When one-way traffic is approved, the Contractor shall 
provide the necessary flagmen to direct such traffic. When 
specified in the contract as a pay item, pilot vehicles shall 
be furnished by the Contractor in accordance with Section 
514. Upon request from the Contractor and where deemed 
appropriate by the Department, the Department will install 
traffic signals which may be used for the control of one-way 
traffic. The Contractor will be required to pay the cost Uf 
installation, removal when no longer needed, electrie eu~~ 
rent, all maintenance or repair work and a predetermioed 
rental" charge per day for the use of the signals. 

(f) Connection.~ and Entrances: All connections with other 
roads, and public and private.entrances shall be kept in· a 
reasonably smooth condition for the safe passage of traffic 
at all times. Connections or entrances shall not be disturbed 
by the Contractor until necessary. Once connections or en­
trances have been disturbed, they shall be maintained and 
completed as follows: 

I. Comu.~tions - Connections which had an original 
paved surface shall be brought to final grade through the 
intersection, and a minimum of two lanes shall be paved 
with the required or a temporary pavement as soon as 
possible after they are disturbed. All other connections 
shall be brought to final grade through the intersection 
and the required material or a temporary aggregate 
stabilization course placed as soon as possible after they 
arc disturbed. 

In the event there are delays in the prosecution of the 
work on connections, those which were originally paved 
shall have a minimum of two lanes maintained with a 
temporary paved surface. Those which were not origi-
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SEC. 104.04 

nally paved shall be maint"ined with a temporary 
aggregate stabilization course. 

2. , Entrances - Entrances shall be graded concurrently 
with the roadway with which they intersect. Once an en­
trance has been di~turbed, it shall' bt: completed as soon 
as practicable including the placement of the required 
base and surface course or stabilization. In the event, the 
entrance must be constructed in stc.ges (as in the case 
where there is a substantiul change in the elevation of 
the roadway with which it intersect.s), the surface shall 
be covered with a temporary aggregate stabilization 
·course or other material salvaged fr\lm the entrance or 
project until the entrance can he completed and 'the 
required base and surface or stnbilizution course place~. 

Stabiljzation ant.l/or surfacing muteriul shall be 
applied to connections and entrances whenever directed 
by the Engineer. Such stabilization and/or surfacing ma­
terial, when provided for in the contrnct, will be paid for 
at the contract unit price .therefor. In the nbscnce of such 
price, the cost shall be included in other pay items of the 
contract. 

The Contractor shall schedule his construction 
operations so that approved continuous access is 
~MVided to all property adjacent to his construction 
when such property is shown on the plans to require 
access. When frontage roads arc shown on the plans, 
they shall be constructed prior to closing any access 
routes. unless other approved acc~ss is provided and is 
acceptable to the property owner. 

(g) GradinR Operations: When new and old roads intersect or 
coincide, the grading shall be performed only over a part of. 
the existing road. Cuts shall be removed or embankments 

. constructed in layers on alternate sides of the road. The 
graded road shall be maintained in a passable condition, 
free from ruts, irregularities and any hazm ds to traffic. 

Where noted on the plans or in the SilC!Cial provisions, 
the Contractor shall be required to salvage materials in the 
old pavements and use them for the maint"•nance of traffic. 

When a road is widened, rough and fi.te grading opera­
tions shall be conducted in such a manr.er as to provide 

·maximum safety for the traffic using the roadway. When 
the Contractor elects to complete his rouRh grading opera­
tions for the entire project or to exceed the length of one 
full day's surfacing operation~, the rough grade shall be 
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m.achined to a true slope from the top edge of the existing 
pavement to the ditch line. 

Grading operations shull be conducted in a manner 
which will permit the accommodation of two-way tr~c. 
unless otherwise authorized. When the surface is to be 
widened on both sides of the existing pavement, construc­
tion operations involving either grading or paving shall not 
be conducted simuhuncously on sections directly opposite 
each other unless spc:citically uuthorizcd in advance. 

The existing surface of the pavement shall be kept free 
of earth &and other matcrhtls which might be hazardous .to 
traflic. Prior to the opening of the new pavement to traffic, 
the Contractor shall roughly dress the llhouldcrs for a dis­
tance uf 3 feet from the edge of .the paved surface. 

(h) t•;ladtin..: Opcrutiun~t: Where existing bituminous or 
porthuul cement conct:ctc p&~vemc:nt is to be patched the 
opcr:ttion ul' breaking und excavating old pavements ~hall 
not extcn.d for a distance uf more than 2 miles. Patching 
s~nll be coordin:uct.l with the excavation so that not more 
thilll ~z-miJc. nre01 in Which eXCaVated patches arc located 
shnll b~ left al the end of miy day's work. The necessary 
~rc.:cault<ms .shall ~e Htken tu protect traffic during the per­
turm;mce of patclung opcrutiuns. 

(i) Tema•orury St~uct~rcs: The Contractor shall.be r_equired to 
construct, rnaantum and remove all temporary structure$ 
together with approaches necessary for the use of traffic: 
The cost of constructing, maintaining and removing tempo­
rary structures and approaches thereto shall be included in 
the pay items for the new structure, unless otherwise 
specified in the contract. After new structures are opened to 
traffic, temporary structures and approaches shall be dis-· 
mantled and removed and the materials contained therein 
shall remain the property of the Contractor .. , 

The proposed design ~f temporary structures shall be 
submitted to the Engineer in ·accordance with Section 
105.02 prior to beginning construction. 

(j) l"uilure to Maintain Roadway or Structure: Failure on the 
part of the Contractor itt any time to comply with these 
provisions will result in the Engineer notifying the Con­
tract~r to comply with the required maintenance provisions 
and, m the event the Contractor fails to remedy unsatisfac­
tory maintenance immediately after receipt of such notice, 
the Engineer may proceed with adequate forces, equipment 
and material to maintain the project and the entire c:ost of 
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AERIAL PHOTOGRAPH MARKED AS PLAINTIFF'S 
EXHIBIT 30. 

PRINTERS NOTE 

THIS PHOTO CAN NOT BE REASONAaLY RJPRODijCED 
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CONTRACT BETWEEN THE COMMONWEALTH OF 
VIRGINIA, WILEY N. JACKSON CO., AND 
E.G. BOWLES CO. FOR PROJECT NO. 0195-
127-101, G 301 

PRINTERS NOTE 

THIS DOCUMENT CAN NOT BE REASONABLY REPRODUCED 
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DRAWING BY RUFFIN R. BAILEY MARKED AS 
DEFE~DANT'S EXHI~IT I. 

PRINTERS NOTE 

. THIS DOCUMENT CAN NOT BE REASONABLY REPRODUCTED 
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·i 

SECTION 107 OF THE VIRGINIA .DEPARTMENT OF 
HIGHWAYS ROAD AND BRIDGE SPECIFICATIONS. 

PRINTEJ;lS NOTE 

THIS DOCUMENT CAN NOT BE REASONABLY REPRODUCED 

. 56 



2 

4 

5 

6 

7 

6 

9 

10 

j 1 

12 

13 

14 

15 

IG 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTtiAPlO REPORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

Blankenship - direct 

M. L. BLANKENSHIP, being.first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Will you state your name, age and occupation? 

15 

A Melvin L. Blankenship, 29, and I am Superinten-

I 
I 
I 
I 

I 
I 

dent of E. G. Bowles. 

Q You are familiar with the controversy that 

th:ls litigation is about, are you not? 

A Yes, sir. 

Q At the time that the incident arose over whidh 

the controversy exists, what were your duties with E. G. 

Bowles'! 

A I was a project clerk, kept the records for 

the joint venture on that project. 

Q Does that mean that you had charge of all 

the records that related to this project as it was being 

performed by the joint venture'! 

A Yes, sir. 

Q It was officially your responsibility to receive 

them and to keep th~m intact? 

A That is correct. 

1 Q I hand you a copy of a proposal contract and 

~~hat._i_s_c __ e_r_t_i_f_i_e_d_h_y _ ~ -~~g_h_wa_y_~-~ns t~uction engineer 
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C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 

Blankenship - direct 

......---------·-·----··-- .... ---

A Yes, this appears to be one of the sectional 

plans. 

THE COURT: Ckle of the sectional plans? 

A One of the sheets of the plan. 

THE COURT: That is not responsive. 

BY MR. PEARSALL: 

Q Is this the sheet that shows the Richmond 

19 

8 Shopping Center property? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, sir, it is. 

MR. P!ARSALL: I would like to have this 

marked as Plaintiff's Exhibit No. 3. 

THE COURT: Let Mr. Wallace make his objection. 

MR. WAIJ..ACE: If it is a statement that it 

shows where the right of way and the shopping center 

property are, it is no more than to show locations 

and to identify one o~ the ~ther. I have no objection 

but if it is offered for the purpose of showing 

dimensions, accuracies that a surveyor should testify 

about, I have objection. 

MR. PEARSALL: I have no objection. I have 

no intentions of getting into that. If so, your 

right of objection is reserved. 

THE COURT: It is offered and accepted, not 

to show the exact dimensions or any survey language 
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C. OVERTON LEE 
•,ttON I llANO RI"I'ORTF"R~> 

MUTUAL BUILDING 
RICHMOND. VA. 23219 

Blankenship - direct 

or anything of that nature. It is admitted into 

evidence as Plaintiff's Exhibit No. 3. That is 

20 

the Right of Way Plans, Block Nos. W-1767 and so forth 

and, also, this is Sheet No. 3. 

(The right of way plan, Sheet No. 3, was 

marked and filed as Plaintiff's Exhibit No. 3.) 

BY MB.. PEARSALL: 

Q In your responsibility as records clerk or 

supervisor, you became familiar with the rather substantial 

rolt of sheets of plana calling for the execution of the 

work, did you not? 

A That is correct. 

Q Would you look at these two sheets which I 

believe are Sheet 5 and 6, from those, and identify whether 

they are identified •• Sheets 5 and 6 from those plans 

showing work to be done adjacent to the property of the 

Richmond Shopping Center. 

A Yes, it is. 

MR. PEARSALL: I would like to offer these as 

Plaintiff's Exhibit. 

THE COURT: Any objection, Mr • Wallace? 

MR. WALLACE: No, sir. 

THE COURT: The sheets that the witness has 

just identified will be entered into evidence as 
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Plaintiff's Exhibit No. 4. 

(The said Sheets 5 and 6 were marked and 

filed as Plaintiff's Exhibit No. 4.) 

MR. WALLACE: When I say "no, sir," the 

dimensions, layout and so on, I think it falls back 

on the surveyor. 

THE COURT: The objection is well taken. The 

Court sustains it as to that. This exhibit is 

entitled ''Interstate Route 195, Payment plan, Sheet 

5 and Sheet 6," scotchtaped together. 

BY MR. PEARSALL: 

Q. Mr. Blankenship, I hand you a Xerox of a 

21 

portion of th~ sheets_you have just identified on which I 

have placed in red my understanding of the limits of access -

MR. WALLACE: Your Honor, before he does that, 

I would object to his saying what he has placed there 

and what it is for. I think he should ask him can he 

identify it and say what the red and yellow lines as 

drawn on there by Mr. Pearsa~l do indicate. 

MR. PEARSALL: I will be happy to do it that wa • 

May I have the last exhibit, Your Honor? 

THE COURT: Objection sustained. 

BY MR. PEARSALL: 

Q Will you compare the· full sheet that.you 
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r----------·-- -·--- --

identified as being a part of the sheets furnished you by 

the Highway Department and this Xerox of a portion of it 

and satisfy yourself that it is a Xerox of a portion of it? 

A Yes, sir, it appears to be the same. 

Q Will you, on the big sheet, locate the limits 

of construction lines on the big sheet and see if they are 

the same that are outlined in red on the Xerox sheet? 

A Yes, th~ appear to be. 

MR. WALLACE: For the record, the big sheet 

has already been introduced as Plaintiff's Exhibit 4. 

MR. PEARSALL: I would like to leave with the 

Court, with the witness and opposing counsel a copy 

22 

of this Xerox for further interrogation of the witness. 

THE COURT: Will that be admitted into evidence? 

MR. PEARSALL: I wish to have admitted into 

evidence --

MR. WALLACE: I have no objection if we have 

one without the yellow line because there has been 

no explanation of what the yellow line purports to 

show. Might I ask him quickly what the yellow line 

purports to show? 

BY MR. PEARSAU.: 

Q. What does the yellow line purport to show? 

THE COURT: If he knows. 
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...---- --- -------·----- ········-··· ·····---·· -----------··-·----··---------.. 

as an adverse witness and any further testimony that 

he gives, I am examining hfm as an adverse witness. 

MR. WALLACE: Judge, can you change in the 

middle of the stream once you start out without that, 

in the absence of showing that he has been hostile? 

MR. PEARSALL: He has stated that he is the 

representative of the defendants in the case, Your 

Honor. 

THE CCURT: All right, I will allow it. Treat 

him as a hostile witness. 

MR. PEARSALL: I am not suggesting hostility 

or lack of cooperation; I am merely suggesting that he 

is an adverse witness and, therefore, I am not bound 

by his future testimony. I am bound by his past 

testimony until the time I stated that to the Court. 

BY MR.. PEARSAU.: 

Q Now, Mr. Blankenship, the joint venture was to 

perform certain excavation on both sides of the railroad, 

wasn't it? 

A That is correct. 

Q Basically, it had to work on each side separate-

ly, did it not'( 

A That is right. 

Q And is the yellow line down the center of the 
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--------·---·-----

railroad? 

2 A Yes, the center of the railroad, that is 

3 correct. 

4 Q Then does it not continue to the ltmita of 

s construction? 

6 A That is right. 

7 Q Does it not actually .enclose the area of 

8 construction by the joint venture in the vicinity of the 

9 property of the Richmond Shopping Center? 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, it does. 

MR. PEARSALL: I would like to~.bav.e::thia 

marked as Exhibit No. 5. 

THE COURT: 'lbe next is Plaintiff 1 a Exhibit 

No. 5 and this is, for the record, a copy of a 

print showing red and yellow coloring on it, Plain­

tiff's Exhibit No. 5. 

(The said document was mar~ed and filed as 

Plaintiff's Exh:lbit No. 5.) 

MR. PEARSAlL: May it please the_ Court, since 

we don't have a jury here, I had summoned Senator 

Wicker to have him identify either his origination 

or receipt of certain letters and~. Wallace said 

that he couldn't stipulate that origination and 

receipt until today, until he decided whether he had 
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--- -----·---- --·-·-·--·-···----------------------. 

any need to examine Senator Wicker other than as the 

person who sent or received these and I interrupt at 

this point only because the Senator has appeared in 

response to the subpoena and, as a busy lawyer, I 

would like to have him excused if there is no 

necessity for him to stay around here to identify 

these, and these are the papers. Are you prepared to 

take a position on that, Mr. Wallace? 

MR. WALLACE: This is the first time I have 

ever seen the papers. 

MR. PEARSALL: The papers were tendered to 

you on day before yesterday and you said you couldn't 

make a decision until today, until the day of trial. 

THE COURT: Do you need some time to look at 

those'/ 

SENATOR WICKER: Pardon me, if it will help, 

they are waiting for me over there and I will only be 

ten minutes. Shall I go and come back in ten minutes? 

MR. PEARSALL: Yea, sir. 

MR. WALLACE: I don • t see any need for us to 

stop. We can go on. I will look at them as we go. 

THE COURT: Thank you, Mr. Wallace. 

BY MR. PEARSAU.: 

Q Mr. Blankenship, do you recognize what this 
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2 
1 A Yes, sir, it is the center of the railroad. 

3 Q Is it a profile sheet? 

4 A Yes, sir. 

5 
Q Is it prepared by the Department of Highways 

6 for the joint venture's execution of this job? 

7 A Yes. 

8 Q And it shows what stations1 

9 A 208 through 211. 

10 Q And would the beginning of this yellow work 

'. area be in the vicinity of 209.50? 

!2 A Yes. 

13 Q And the ending in the vicinity of 218.50? 

14 
A Yes, it would. 

15 
Q So that the beginning of this is a profile 

16 
somewhat between 209 and 210? 

17 
A Yes, that is correct. 

18 
Q Are you familiar with the profiles of the 

19 project as it relates to the area in the vicinity of Richmond 
20 Shopping Center'! 

21 
A Yes. 

22 
Q I hand you what purports to be a Xerox of 

23 
208 to a portion of 210 of this sheet that you have in 

24 
front of you and which you have identified. 

~--------------·- --- -·--· ___ .. __ --. 
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MR. PEARSALL: Let me have the sheet offered 

as an exhibit. 

THE COURT: Let the record indicate that the 

exhibit has a series of numbers running 1 through 8 

along the right-hand margin when you are looking 

directly at the exhibit, and this exhibit is now 

admitted into evidence as Plaintiff's Exhibit No. 6. 

MR. WALLACE: I have no objection. 

(The Xerox of Profile 208-210 was marked and 

filed as Plaintiff's Exhibit No. 6.) 

BY MR. PEARSALL: 

Q Looking at Plaintiff's Exhibit No. 6, will you 

say whether or not this is a Xerox of the profile or cross 

section of 208 and a portion through 209 and a portion of 

210? 

A Yes, it is. 

Q Now do you recognize these additional profile 

sheets? 

MR. WALLACE: Judge, for the sake of speed I 

will stipulate that they are the profile sheets and 

may be introduced. 

BY MR. PEARSALL: 

Q Rather than introducing all of the profile 

sheets I would like to have him further stipulate that this 
'---··--------··-·--------·- --·-·····-···· ... --------··-···--·-· 
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is a Xerox showing Station 218 --

A Yes, sir. 

Q on the one hand, on the one side, and 217 

em the other and 219 on the other. 

MR. WALLACE: Do you want to ask about the 

yellow marking? 

BY MR. PEARSALL: 

Q Will you state what the yellow markings are 

on those Xeroxes? 

A That is your area of excavation. 

Q So that you have there on one Xerox an area 

of excavation in the vicinity of 209.50 and the area of 

excavation in the vicinity of 218.50? 

A That is correct. 

29 

Q And that is colored in yellow in each instance? 

A Yes, sir. 

Q Would the general area indicated by these 

portions colored in yellow be a reasonable estioate of the 

cross section for the· full distance from 209.50 to 218.50? 

A Yes, sir. 

MR. PEARSALL: I would like to have these 

marked as one exhibit, Your Honor, 7-a and b. 

THE COURT: The two exhibits that the witness 

just identified, the first will be admitted into 
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evidence as 7-a; this is an exhibit that has no 

30 

legend on it but it shows three profiles on the sheet, 

that is 7-a; the next exhibit has three profiles also 

but only one of the profiles shows yellow coloring 

and that would be 7-b. 

(The said profiles were marked and filed as 

Plaintiff's Exhibit 7a and 7b.) 

THE COURT: Mr. Pearsall, these are blown up? 

MR. PEARSALL: No, sir, they are Xeroxes; they 

are not blown up, they are more manageable than these 

large sheets. 7-a is a Xerox of a portion of 6 at 

the beginning of the project and 7-b is a Xerox at the 

station in the vicinity of 218.50, so actually 217, 

218 and 219. 

BY MR. PEARSAIJ...: 

Q Mr. Blankenship, do you recall what the dis-

tance in feet there is between -- from Station 218 to 219, 

for instance? 

A A hundred feet. 

Q So when we are talking about the project in 

the vicinity of the Richmond Shopping Center from 209.50 

to 218.50 we are talking about approximately nine stations l 

I 

L: 
approximately 900 feet? 

A Yes, that is correct. 
-·-- -------- ---
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is the vertical scale on these profile sheets? 

MR. WALLACE: Does the sheet show it? 

MR. PEARSALL: I don't know. He will have to 

tell me. 

A Each of these little blocks should be 

approximately a foot so it should be ten feet in the larger 

31 

blocks. Here is your elevations here and each -- I guess 

220; this one here should be 230. It doesn't go all the way 

up like that. That is your elevation for that station right 

there. See, this is for different stations. 

Q It is your belief, then, that the scale of 

this drawing, the vertical scale, is one foot to a small 

square.? 

A That is correct. 

Q And the horizontal scale is the same way? 

A That is also a foot to the small block. 

Q Would you look at these Exhibits No. 7-a and b, 

at the top of the trapezoid and at the bottom of the 

trapezoid on which the notation has been made, beginning at 

I 58 feet and going to 110 feet and verify that that is a 

I reasonable interpretation of a horizontal scale there1 

L_: This shows 110 feet from right here 

No, 110 feet from the center line. Take your 
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time to determine your answer. All I am trying to find out 

2 from you is a rough order of magnitude of the width and 

3 depth of the excavation over this 900 feet. 

4 MR. WALLACE: If that is a question, Your 

5 Honor, I think the documents speak for themselves, 

6 showing exactly what the exca~ation was at each 

7 station as we go along. If you have to come back and 

8 give the magnitude of it, in general terms I think 

9 you are asking for something that the documents show 

10 much better and I object to that kind of question. 

11 THE COURT: The only problem I see is that wild 
. 12 the Court looks at it in the coolness of the evening 

13 it doesn't ~ean anything to me unless he explains it. 

14 MR. WALLACE: What I think he is saying is 

15 that the line is shaded at the point of the excavation 

16 to the center line of the railroad to the edge of 

. 17 the. right of way and anything in color is what is to 

18 be excavated. It is shown on each of these profiles 

19 again in these lines what is to be excavated in each 

20 station. He asked the overall question "what is the 

21 magnitude;" it speaks for itself. 

22 THE COURT: It does speak for itself. 

23 MR. PEARSALL: In view of the objection, I 

24 ask that these be marked as Exhibit 8. 

70 



2 

3 

4 

5 

6 

7 

a 

9 

10 

t t 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

C. OVERTON LEE 
SHORTHA~O RCPORT£R5 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Blankenship - direct 

THE COURT: Do you want all of these to come · 

in as Exhibit 8? There are four documents which 

will come in as 8-a, b. c and d. 

(The said documents were.marked and filed as 

Plaintiff's Exhibits 8-a, b, c, and d.) 

BY MR. PEARSALL: 

Q Mr. Blankenship, I hand you a set of plans, 

together with a statement by representatives of the Highway 

Department and ask you -- not a set of plans, a set of 

aerial photographs, and ask you to look at those and see ff 

thEF reflect the situation at the time stated, being before 

the project started and stopped; August, 1972, the course 

of the project, and July, 1973, after the project stopped. 

The dates are on the reverse side. 

MR. WALLACE: Your Honor, for the record I 

would object to the use of these photographs, per se, 

unless Mr. Blankenship can say "yes, they look like 

photogr~hs of when the project was in progress ," 

or he can identify them, absent the presence of 

whoever took them, describing the time he took them 

33 

and how, under the circumstances, and can be available 

for cross examination, and also as to how they were 

developed or were they retouched. Maybe Mr. Blanken-

ship can identify one showing construction underway; 

71 
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if he can, he can, but as to the authenticity of the 

photographs, when they were taken, I would object to 

their admission for those purposes. 

THE COURT: Let's see what his answer is. 

He may say no, he can't and that is the·end of it. 

A You want to know if there was a photograph 

taken during construction? Is that what you want? 

BY MR. PEARSALL: 

Q Let me ask you a question first; were you not 

on the job site on a number of occasions? 

A Yes, that is correct. 

34 

Q I ask you if these photographs, and the source 

of them you can tell from what you have in front of you, 

in your opinion, reflect the situation in the vicinity of 

the Richmond Shopping Center property before the project 

started, during the project and after the project ended, 

as far as your joint venture was concemed, and that means 

that the first one, which is April of 1969 was before the 

project started. 

MR. WALLACE: If Your Honor please, without 

proper foundation as to whether or not he knew or had 

reason to know how it looked in 1969, I object to 

that. 

7 ... ) ,... 
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.....----·---------·----·-····-· -~--···· - - --· ---·--···. ·---- ----·-- -------. 

BY MR. PEARSALL: 

2 Q Did you ever go on the site before the actual 

3 work started? 

4 A Yes, I guess so, but I didn't pay a whole 

5 lot of attention to it befoxe we were there. 

6 Q \-!ere you there when it started? 

7 I got there a little after it started. 

8 Q When did you get there? 

9 A I got there around the latter part of June. 

to It started somewhere about the middle of June, I think. 

11 Q So, except for a matter of 10 or 15 days, 

1 2 you were there the whole time'! 

13 A Yes, basically. 

14 Q Did you not, while you were there, maintain 

15 daily logs of everything that went on? 

16 A Yes, that is correct. 

17 Q That you thought .significant? 

18 A Yes. 

19 Q Are these the logs? 

20 A Well, these are load count books where we kept 

21 count of the trucks and so on. They are not actually diaries, 

22 they are load counts. 

23 THE COURT: Are you abandoning your identifies-

24 tion of this picture? L ___ _ 
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MR. PEARSALL: No, I am trying to establish 

that this witness does, in fact, know what this 

situation was. 

THE COURT: I am not trying to tell you how to 

try your case but you may show it by simply asking 

him does that picture, as you started to do --

MR. PEARSALL: He indicated some equivocation 

about what he knew about it at the time and I am 

~rying to demonstrate that he did know. I have here 

the certification from the pho~ogrammetric engineer 

assistant employed by the Virginia Department of 

they were taken, which negatives were taken by the 

36 

Highway. I can produce the pilot and the photographer, 

if necessary, to show that these are, in fact, aerial 

photos of what was going on. I am simply trying to 

show to the Court the general nature of the project 

so he can understand the later testimony. If I am 

going to have the technical objection that although 

this is certified by the Highway Depa:rtment as coming 

from its files maintained for its own business 

purposes which has the authenticity of business 

records as an exemption to the hearsay rule, if I am 
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still going to have to prove it under the hearsay 

rule, that these photographs were taken by Joe Jones 

in a plane piloted by Abe Smith, I will do it. It 

37 

seems unnecessary. I am not try ing to take adv antaae ' 

of a man who, by his own record, was there daily. 

THE CWRT: Let 1 s get an answer to this 

question. Can you answer t~e question? 

BY MR. PEARSALL: 

Q Does this reflect the property at or about 

tb! time that the project started1 

A Let me see where I am. 

MR. WALLACE: It was taken two years before 

they went on the job. 

THE CCIJRT: That is a matter of cross examina-

tion. If he knows, he can look at this picture and 

say uyes, that fairly depicts the situation.'' 

MR. WALLACE: I have no objection to the 1969 

picture, although the second one showing the work in 

prog~ess.; I have no objection ·to the third one. 

THE COURT: You want to admit ·.tt? 

MR. PEARSALL: Yes, sir. 

THE COURT: Let me have the first two he bad 

no objection to. 

MR. PEARSALL: These I would like to have 
·-----------------------·-
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admitted as the next plaintiff's exhibit. 

38 

THE COURT: For the record, the first photograp , 

Mr .• Pearsall, is supposed to depict what'l 

MR. PEARSALL: lbe first photograph is 

supposed to depict the situation prior.to the 

commencement of the project, taken in April, 1969. 

THE COURT: All right, April, 1969, that 

exhibit is now Plaintiff's Exhibit No. 9. 

(The said photograph was marked and filed as 

Plaintiff's Exhibit No. 9.) 

THE COURT: Let's take the second picture. 

What is that supposed to depict? 

MR. PEARSALL: The next two pictures are 

small scale and blow-up taken August 22, 1972 in 

the course of the execution of the joint venture 

project. 

THE COURT: That exhibit is now Plaintiff's 

Exhibit No. 10; two pictures, the first is 10-a and 

the second is 10-b. 

(The said photographs were marked and filed 

as Plaintiff's Exhibits 10-a and 10-b.) 

BY MR. PEARSALL: 

I project Qun~=~- :;;_ :~=~~:::;;_~d::_;::d::_~ w·i--th_t_hi_s_· ___ ____,~ 
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A That is correct. 

Q When was that'! 

A I think it was around May of 1973. 

(Senator Wicker returned to the court ~oom.) 

THE COURT: Do you need Senator Wicker? 

MR. WALLACE: If he is going to testify, if 

they are coming in. 

SENATOR WICKER: The only thing I am going to 

testify to or am prepared to testifY to is simply 

the authenticity of these. 

MR. WALLACE: That you either_ got them or sel'lt 

them? 

SENATOR WICKER: That is right. 

THE CWRT: Have you looked at all of those? 

39 

SENATOR WICKER: Yes, sir, I saw them yesterday. 

THE COURT: \-lhy don't we put him under oath, 

or do you want to stipulate that! 

MR. WALLACE: As to the authenticity that he 

either got or received them or sent them, I am willing 

to stipulate to that, but as to their use and 

materiality in the trial --

THE COURT: Let the record indicate there is 

a stipulation that Mr. wicker either received or 

got them some kind of way, a group of letters which 
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the Court, for identification only, is marking 8$ 

Plaintiff's Exhibit 11 for identification only. 

(The said letters were marked for identification 

as Plaintiff's Exhibit No. 11.) 

BY MR. PEARSAIJ.: 

Q I believe you had just testified that the 

project, as far as the joint venture was concemed, was 

terminated in May of 1973? 

A Yes. 

Q If I said to you that I had read an entry in 

a log book that put that about May 22 or thereabouts, in 

1973, would that be something --

A I believe that is -- I believe th~ accepted 

tl'e job May 22. 

Q Would you look at the large scale aerial 

photograph that has on the reverse it was taken on July 6, 

1973 and state in what particulars it reflects a situation 

different on July 6, than obtained on May 22, 19731 

MR. WAllACE: Your Honor, this is the one I 

do object to. It is taken subsequent to the time 

that their part of the job was over. There were 

still other constructions underway by Lane at the 

time. There is still other construction underway on 

the RMA project 200 feet away from· the shopping 

78 
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center, just on the other side of Cary Street, and I 

think it is prejudicial to our case to allow this to 

come in, absent somebody taking a picture in May 

showing the actual conditions at the ttme they left 

the job. This is six, seven weeks later. 

41 

THE COURT: It smws work done by others after? 

MR. WAlLACE: In .May, and I don't want to 

put Mr. Blankenship in the spot of saying whether it 

does or doesn't, unless he is qualified as an expert 

to say he made aerial. surveys on May 22 and compared 

them with what he sees here. 

THE COURT: How can I exclude it on something 

that it may show? 

MR. WALLACE: He is being asked as of July, 

does this purport to show what was there in May, and 

it is an aerial photo and unless you have an aerial 

photo in May, there is no way he can do that. It 

comes after they left the job, at the t1me other& 

were involved in the constructions in the same area. 

THE COURT: Ask him if he can tell us that 

without telling us what it is. 

BY MR. PEARSALL: 

Q When you left the job do ~~u know what the 

condition was of the paved area in front of the A&P store? 

79 
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A It should have been -- it was in right good 

condition, best I can remember. 

THE COURT: The question is do you know what 

it was? 

BY MR. PEARSALL: 

Q Had it been recently repaved? 

f. It was repaved while we were on the job, yes, 

that is correct. 

Q How about the area to the rear of the A&P store, 

do you know what that condition was? 

MR. WALLACE: As of when? 

MR. PEARSALL: When he left the job? 

A Well, I don't really remember right offhand. 

!-couldn't very well tell you. 

THE COURT: He doesn 1t remember, Mr. Pearsall. 

MR. PEARSALL: I will get the pilot and the 

photographer over here. 

BY MR. PEARSALL: 

Q You identified these books as contractor's 

load counts 2, 3 and 4, but not as the diaries that you 

prepared? 

A No. 

MR. PEARSALL: I would like to have these 

identified as an exhibit, Your Honor. 

BO 
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MR. WALLACE: I have no objection. 

THE COURT: They are identified as an exhibit. 

MR. PEARSALL: Introduced as an exhibit. 

THE COURT: Admitted as Plaintiff's Exhibit 12a, 

b and c. It seems to be three books entitled 

Commonwealth of Virginia, Contractor's Load Counts 

2, 3 and 4. 

(The said load count books were marked and 

filed as Plaintiff~& Exhibits 12-a, b, and c.) 

BY MR. PEARSALL: 

Q Were they prepared by you on the job and they 

purport to record the movement of materials via truck? 

A That is correct. 

Q In connection with the performance of the 

joint venture, I hand you Xeroxes of photographs that were 

made from your files and ask you if you recognize them? 

A I didn't find these particular photos; the, 

appear to be. I know we took several of them and when you 

looked in the records, everything was pretty much in one 

box, in one file, and since then we used the file elsewhere 

and they have kind of been scattered out but they appear to 

be the same handwriting and so on of the man that took the 

pictures; I will say they probably are. 

Q .You think these are photographs from your file 

81. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

t 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTH~NO REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Blankenship - direct 44 

---·------------····· ----·- ----------- -·-- ---·----------, 

taken far your business purposes? 

A Yes, that is correct. . 
Q One being taken from the southeast side of 

Floyd detour bridge, looking south toward Cary and the other 

going in the other direction, taken from the narthwest end 

of Cary detour bridge? 

A Yes. 

MR. PEARSALL: I would like to have these 

introduced as exhibits and marked with one number, 

a, b, c, and d. 

MR. WALLACE: No objection. 

THE COURT: They will cCXDe in as Plaintiff's 

Exhibits 13-a, b, c, and d and appear to be photographs 

-- there a:re only two photographs. You have a legend 

attached to each one? 

MR. PEARSALL: That is right, Your Honor. 

THE COURT: The legend and the photo~aphs? 

MR. PEARSALL: And it was his testimony that 

the legend was in the handwriting of the person who 

made the other photographs. 

T~ COURT: For the record let me clear that up; 

legends and pictures will be 13-a, a picture dated 

11-14-72; and the legend says, "Picture taken southeast 

side of Floyd; and the next exhibit will be 13-b and 
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that is a picture and legend and says, ''Picture taken 

from northwest end of Cary Street, etcetera." 

(The said photographs and legends were marked 

and filed as Plaintiff's Exhibits 13-a and 13-b.) 

BY MR. PEARSALL: 

Q Had you not been served with a subpo~na duces 

tecum to bring with you all photographs in the flles of 

the joint venture relating to this work? 

A That: is correct. 

Q And you did not bring these photographs of 

which these are Xeroxes? 

A These two you have -- no, I could not find 

them.· 

Q I call upon you to produce those under the 

45 

subpoena duces tecum in order that the Court can get the full 

benefit of the original photographs which do not come through 

too well on Xerox. l.Jhat was the principal type of truck 

that was used by the joint venture in mo~ing the regular 

excavation and the undercut excavation from the site? 

A What type truck? 

Q Yes. 

A It was a tandem dump truck. 

Q What is the gross loaded weight of one of 

those trucks? 
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A Well, all of them, they vary-; some of them are 

licensed different but I would say around 50,000, something 

like that. 

Q What is the maximum weight permitted to Grey 

Bowles and other such persons in the use of such trucks for 

moving ·.excavation 1 

A Somewhere in that area, about 55,000, somewhere 

in that area. 

Q As a practical matter, don't they load them· 

as heavily as they can load them under the Statute? 

A They try to load them pretty close to the 

limit. 

Q Did you not record basically that they would 

carry ·about eight cubic yards per truck? 

A Yes, we figure approximately eight cubic yards, 

somewha- e in that area • 

Q You are paid on the basis of eight cubic yards, 

charge· .. on the basis. of eight cubic yards? 

A Yes, on estimates -- yes, they are based on 

cross sections but as a monthly estimate th~ are based on 

eight cubic yards. 

Q Without taking the time now to check as to 

whether. these particular letters were stipulated -- I believe 

they all were I am going to hand you a group of letters 

84 
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relating to equipment on the site and ask you to identify 

those as letters from the files of the joint venture. I 

hand you a group of letters that opposing counsel has agreed 

are included in the stipulation except for one dated 

September 9 and he has no objection to that, and ask you to 

quickly look at those letters and tell the Court the type 

of equipment referred to there, and for your convenience 

I believe I used a yellow underscoring pen. 

A You mean the type equipment in this letter? 

Q Yes, the type of equipment that they relate 

to about brining on the job site. 

A Well, this particular one is a pile hammer that 

they usually drive wooden piling for temporary bridges. 

Q What is the next one? How about calling the 

date of,the letter,.please? 

A The first was June 22; this is July, 1971 and 

this refers to a type of hammer for driving piles for the 

bridges and so on. 

Q The next one, what date? 

A July 21, this is the same, also a hammer for 

driving piling. 

Q 

A 

piling. 

What is next? 

July 22, same thing, it is a hammer for driving 

t.lt:' 
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Q What is next? 

A August 4, 1971, same thing, hammer for driving 

piling; September 9, 1971, same thing. 

Q Neither the Court nor I are in the construction 

business and you are; would you state to che Court generally 

the nature of a hammer for driving piling? Describe it as 

a piece of equipment; not in great detail. 

A Well, it is just a hammer that is attached 

to a crane that we use for driving piling. 

Q Do they use it also for driving sheeting? 

A Somewhat; it would be similar to that nature 

also. 

MR. PEARSALL: This ties in with the witness' 

testimony; I would like to have this batch of papers 

marked. 

MR. WALLACE: I haven't objected to them. I 

don't think they are material to what is going on 

but I don't object. 

THE COURT: There are six letters; that will 

come in as Plaintiff's Exhibit 14. 

(The said six letters were marked and filed as 

Plaintiff's Exhibit No. 14.) 

BY MR. PEARSALL: 

Q Mr. Blankenship, I would ask you to describe 
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to the Court the nature of the work that was to be performed 

by each participant in the joint venture, talking to us as 

laymen, now, not familiar with construction, telling us 

generally the nature of the work that was to be done by each 

participant and for that purpose make your comments orderly 

and you might want to refer to the exhibit which shows the 

work area and the limits of construction; state the type of 

work that was to be done. 

A Not necessarily by the joint venture and the 

subcontractors but also Lane and several that came in? 

Q I am interested only in what the joint ventute 

was to· accomplish, either as employees of Bowles, Bowles 

contractor or Wiley N. Jackson, or as subcontractors under 

the joint venture. I want you to describe to the Court what 

work was to be done by the joint venture. 

A As far as Wiley N. Jackson is concerned, he 

basically had to install the temporary bridges and the interio 

retaining walls and to remove the old bridges. 

Q The temporary bridges were to be at Floyd 

Avenue and at Cary Street, i.s that correct? 

A Yes, in that area, yes. 

Q And the bridges to be destroyed in the vicinity 

of the Richmond Shopping Center was the old Cary Street 

Bridge? 
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A That is correct. 

Q Now the retaining walls, are they, for instance, 

what is marked on there as Wall No. 4? 

A Yes, Wall No. 4 was part of the wall in that 

area. 

Q How tall would wall No. 4 be, for instance, 

roughly? How high out of the ground or how deep into the 

ground1 

A I don't know, they vary. 

Q I am not trying to get precise measurements, 

I am trying to get a ~ental image. 

A I would say about ten feet. The profile will 

show more exactly, but approximately eight to ten feet or 

so above ,.·the ground, and so on. 

Q How would such a wall be built? Of what 

material is it? 

A Concrete. 

Q And would it be built with forms? 

A Yes, that is correct. 

Q About how big would the forms be that were 

used'/ 

A What do you mean? The height of them? 

Q The dimensions of them? 

A I would say about 15 feet or so in height, and 
'----- ---- ----·--·-· 
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most of them were just wooden forms. 

Q But they would be re-used as you went along 

the wall1 

A Yes. 

Q Would they be prefabri~ated and brought to 

the site in many instances1 

A Yea. 

Q So they are about 15 feet high1 

A Roughly. 

Q And about how long'! 

A Well, they are -- they run -- I don 1 t know 

exactly; one sheet would be -- I don't know, I would say 

roughly about ten, fifteen feet. 

Q So you had roughly a 15 by 15 foot form'! 

A Something in that area. I am not familiar 

with it, but , basically, somewhere about like that. Some 

51 

of them were, I would say, fabricated and brought to the job 

aai some were fabricated on the site at the wall itself. 

Q And the concrete trucks would come to that 

point and the pour would be made between the forms? 

A Yes. 

Q And prior to that, all excavation would have 

been made'! 

A Yes. 

89 

i 
I 
I 
i 
i 
l 

J 



2 

3 

4 

5 

6 

7 

a 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
~.IUJif llt.AtU• Ill- ~I)R l t ).f" 

MUTUAL 13LJI LDIUG 
HICHMOND VA. 23.11'• 

Blankenship - direct 52 

Q 

. -· ··-. ... ···-···--------·--l 
And the excavation would be hauled away by ' 

truck? 

A Yes, sir. 

Q And they were these tandem trucks? 

A Yes. 

Q That is the work of Wiley N. Jackson? Now 

what was the work that Grey Bowles, these two, in his two 

legal forms, did? 

A E. G. Bowles had the clearing and excavation, 

undercutting, placing of stone and so on in these areas. 

Q And the excavation would have consisted of 

removal of the dirt shown in the profile for the approximate 

900 feet? 

A That is correct • 

Q Did the joint venture have anything to do 

relative to the railway tracks? 

A Yes, we had the temporary shoofly which was the 

temporary track, the installation of the temporary shoofly, 

and that was done by subcontractor, Atlas Railroad. 

Q Did you have anything to do with the storm 

sewers along the way? 

A Yes, Intercounty,.another subcontractor, had 

L:tallation of the storm sewers. 

·----··-Q .. ··- .. What type of equipment did Wiley ~:. Jac~o~-- usj 
00 
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·I I 

l 
I 

I 
other than the pile drivers that you are referring to? 

A Well, they had backhoes and cranes, loaders 

and so on; basically, what th~ used in the ~alls; and 

demolition, and so on. 

Q Was sheeting used? Is there any difference 

between sheeting and piling? 

A Well, piling is used more or less for support 

for the structure. A sheeting is where you don't have 

enough room to open and cut for excavation. 

Q What is the pile driver used for~ Both piles 

and sheeting'! 

A I believe so, I am not sure. 

Q So the sheeting would be for the retaini~ 

wall in a difficult excavation area? 

A That is correct. 

Q And the piles would be for the temporary 

bridges'( 

A Yes, piling for the -- I think the retaining 

walls also had piling but they were for support of the 

bridges and structure itself. 

Q What generally would be the length of the 
I 
I piles? 

A 

~omewhere 
'l'he wooden pile, the best I can remember, is 

around, I guess, around 30 feet, 40 feet, 30, 40 
---- - --- -- - ~- -- ·-- ·---- ·---· _____ j 
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I 
feet, somethine like that. 

I 
Q How about the sheeting1 

I 

I A Well, sheeting, that would vary; I would say 

I probably about 30 feet. 
I 
I Q And would that be wood or metal'! 

A _Well, sometimes use wood and sometimes metal; 

use both, really. 

Q All equipment and all material that was used 

had to get to the place it was going to be used, of course? 

A Yes. 

Q What was the access to the area outlined in 

yellow in the vicinity of the railroad track'! How did the 

joint venture and the subcontractors get all this equipment 

and material to this area in which they were working? 

A Had ramps at Cary Street and also at Floyd. 

Q You had a ramp here on the northern end of 

the project and you had one south of the temporary bridge? 

A Yes. 

Q Could you use the one south of the temporary 

54 

bridge in connection with this work when the temporary bridge 

was being erected? 

A Well, I believe ,.:le had one on the north end 

of the bridge, too, I believe. I think we made a ramp there. 

L_ Q :U~tween the temporary bridge and the existing 
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bridge? 

A No; well, let's see, it came up right beside 

the existing bridge. 

Q Would it help you any if I were to show you 

I 
I 

the aeri~l which has not been admitted in evidence but does 

give you an overview1 

I 
I 

A It might. 

' ! MR. wALLACE: The one during construction has 

been admitted, in August, 1972,. at the time the 

construction was going on. 

MR. PEARSALL: Maybe it is too small a scale, 

we will see. 

MR. WALLACE: Is it not Plaintiff's Exhibit 

No. 2 'f 

THE: COURT: 'iou asked him about: the yellow 

that appeared on a document and there was no identifi-

cation on the record as to what document you were 

talking about.· 

MR. PEARSALL: Pl~intiff's 5, Your Honor. 

(Showing document to witness.) 

A I believe we had a ramp on both sides. I 

believe there was a ramp coming up beside that old bridge. 

THE COURT: rhat testimony isn't going to mean 

anything on record, unless you spell it out • 
...__ _______________ , .. - --· ----·· -·---·~------
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MR. PEARSALL: I am trying to let the witness 

orient himself, Your Honor. 

MR. \olALLACE: If Your Honor please, he is 

I looking at Plaintiff's 10-a and indicating on both 

sides of the bridge crossing the right of way con-

struction ramp. That would be cary Street which was 

I relocated to go over the bridge. 

THE COURT: Let him mark it with a pencil or 

something. 

A This is the temporary bridge right here. 

(Indicating) 

MR. WALLACE: The Judge will never know. 

A (Continuing) To the best of my knowledge, I 

think it was a ramp on both sides of the existing bridge. 

THE COURT: Is it important to your case that 

the location is important? 

MR. PEARSAll..: I want him to describe the 

access to the site, Your Honor. 

THE COURT: There ought to be some indication 

on that. 

MR. PEARSAU.: I don't want it marked. 
l 

THE COURT: Describe verbally what·he is talking! 

about • 

MR. PEARSALL: I want the witness to testify. 
I 

----------------- .. ··-· --·· -- -- -·--- -· -.- .. --- ---··-- .. -··----J 
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BY MR. PEARSALL: 

Q Looking at the aerial photograph that was made 

August 22, 1972, in the progress of the work, I want you to 

describe to me what the access was to the work area in the 

vicinity of the old or temporary Cary Street bridge. 

A To the best of my knowledge, while the old 

bridge was there, the existing bridge, we had a ramp just 

north that came up right at the edge of the bridge and --

Q Mr. Blankenship, before you settle on that 

57 

10 t testimony too firmly, I would like for you to take, I believe ' 

11 the first exhibit, Yotr Honor -- no, I am mistaken, it was 

12 the first plat. 

13 MR. WALLACE: Mr. Pearsall, when he points to 

14 
north, he is on the east side of the right of way? 

15 
MR. PEARSALL: Yes, we are talking about the 

16 
work on the eastern side of the center line of the 

17 
railroad. 

18 
BY MR. PEARSALL: 

19 
Q Now looking at Plaintiff's Exhibit No. 3, would 

20 
you find out where the property is that was not taken, 

21 
as it abuts Cary Street Road#/ 

22 
A Here is the limit of construction, this line 

23 
right here. 

24 
Q And that merged with the solid line to that 

___ _j 

t· 
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point right here at Cary Street Road and the Richmond 

Shopping Center property? 

A That is correct. 

Q Relative to that, which shows the existing 

Cary Street bridge, will you point out how and where this 

ramp that you thought existed was utilized? 

58 

A This ramp came right adjacent, just as close to 

the bridge as you could get. 

Q So it passed under the bridge? 

A Well, I think it had an access under the bridge 

but it also was access coming up by the bridge there also. 

Q As you came up by the bridge, I want you to 

explain to me how a tandem truck can pass between the 

property adjacent to Csry Street, and Cary Street. 

A Would you repeat that1 You said how the 

traffic --

Q I want you to, with your finger, trace out 

and then we will have it described in the record; how, with 

Cary Street bridge still intact, a ramp came from the work 

area into Cary Street? 

A Just came right up beside the bridge there, 

right up in this area here. 

Q Before the bridge actually started? 

A Before the bridge was taken out. 
- ... ·- -·-·--·--·- -·-·---·- .. ------------....J 
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Q And before the bridge was a bridge, while it 

was still Cary Street Road? 

A Yes -- it was while the existing bridge was 

there. The temporary bridge was south of there. 

59 

Q How could you get up on an exiatiDg bridge from 

down below the bridge? 

A I said they had a ramp coming up right up to 

tha edge of the bridge. 

Q So it was coming up to the ground support 

before the bridge took over? 

A That is correct. 

Q Now during the period that the bridge was 

being demolished could that ramp be used for tba passage of 

big tandem trucks? 

A I don't think so, I think we had to keep on 

going on down, under the bridge. 

Q And while the new bridge just to the south of 

that was being constructed, could you pass under the new 

bridge area? 

A You could get ·under the new bridge, yes. 

Q After it was erected, but while it was being 

erected, you had pile drivers driving piles supporting the 
I 

new bridge and still have big tandem trucks working under it?i 
' I 

--~---- -~--~~~~-~~y they went through there some. whethll, 
.,. 

.97 
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constantly, I don't know. 

Q Isn't it a fact that the principal access to 

this property was at the northern end by Floyd Avenue? 

A Yes, there was access, I would say, probably. 

I don't know whether one was used more than the other or 

not but it was access there also. 

Q Then for excavation that was being hauled out 

of the work area to the Luck quarry pit, would you describe 

for me the haul road, how did you leave? Say that you were 

down at the railroad track or in that vicinity or up on the 

hill, wherever you were excavating, where would be the 

haul rca d to the Luck quarry pit 1 

A From this point of excavation, adjacent to 

where the temporary shoofly went, we _came up one of those 

60 

ramps, either at Cary Street or Fl~d, and then proceeded to 

the Luck quarry. 

Q You would get to Floyd or Cary via the ramp 

and then proceed to the Luck qua~ry? 

A That is correct. 

Q Where was the Luck quarry pit? 

A Well, I can't think of the name of that road. 

Q Portland Place? 

A Yes. 
I 
i 

Q 
' i 

At the edge of Windso~ --~~r~s_'~ ________ _j 
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A Yes. 

-- -----·--· -------- ·--- -····--··---l 
Q On the opposite side of the railroad track? 

A On the opposite side of the railroad track. 

Q Now when you started out, the red line on this 

Plaintiff's Exhibit 5 was the limit of the area where you 

could go to perform your work, was it not? 

A That is correct. 

Q Did you thereafter get any relief frao that 

situation? 

A I don't know, to tell you the truth. 

Q Let me see if I can help refresh your recollec· 

tion on that. Mr. Blankenship, I have handed you a group of 

letters that relate to stockpiling of excavation at certain 

points and ask you if looking at these letters refresh your 

memory as to whether you obtained permission to utilize any 
I 

area beyond the construction limits shown in red on Plaintiff'1 

Exhibit 51 

A It appears they did give us some extra area. 

Q They allowed you to stockpile in the area 

between the red line of the limits of construction under the 

contract and the limited access line of Richmond Shopping 

Center that was not being taken, is that correct? 

A I think that is correct. 

Q And that w~s for the stockpiling of mat~ial_ 
...__ __________________________ ----------···· e .. 

I 

I 
j 

i 
l 

I 
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salvaged to be later used1 

- -·--------~ 

A Yes. I 

Q Was the material so stockpiled1 I 

A I believe it was. My information on some of 

the stuff is sparing because I wasn't outside that much, 

but I believe it was stockpiled. 

Q Did you not keep a daily diary1 

A Yes, I did. I could probably go back and see 

but right offhand I don't recall it. 

Q You just don't recall it? 

MR. PEARSALL: We would like this group of 

letters introduced. 

-THE COURT: Any objection1 

MR. WALLACE: On one ground; in light of 

evidence, in the absence of the people who wrote them, 

composed them, not being here, the evidence being 

clear that th~ did require additional rights, I would 

object to them as b~ing material, frankly, because I 

am not so sure what all this has to be -- has to do 

with the easement that is the essence of the case. 
I 

I 
I 

THE CruRT: I will submit them subject to 

him establishing what the reference is. They will I 
i 

i come in as Plaintiff's Exhibit 15. How many letters 

are there'! . ·--· ·-··------ _, ___ j '"----------------. ---, .. 
--.~ too 
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MR. PEARSALL: Six letters. 

THE COURT: Are these letters written to him? 

MR. PEARSALL: Let me ask the witness. 

BY MR. PEARSALL: 

Q Are these letters from the file of the joint 

ventlre? 

A That is correct. 

THE COURT: He kept the records1 

BY MR. PEARSALL: 

Q And you kept the records? 

A Yes. 

THE COURT: I will admit it, subject to your 

showing the relevance. 

(The six letters were marked and filed as 

Plaintiff's Exhibit No. 15.) 

MR. PEARSALL: I am trying to reconstruct what 

was the conduct of the work in the vicinity of the 

Richmond Shopping Center by the joint veature. 

BY MR. PEARSALL: 

Q As the custodian of the records, did you become 

aware of the fact that the Highway Department was impatient 

with the progress of the work by the joint venture? 

A That is correct. 

I 
I 
I 

I 
. I 

i 
I 
I 
I 

' 
I 

Q And that ~-~ --~a-~~~f- -~~ ~~~~~-why several of_j 

··~tot 
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____ ,_- ·--··---, 
those letters dealt with getting an extension of time for 

the fact that until this additional area was made available 

fer stockpiling, the work had to be done by loader and truck 

rather than by dragging? 

A That is right. 

Q I ask you to look at these letters and state 

to me whether they are from the files of the joint venture 

and relate to the urging by the Highway Department to the 

joint venture to move the project along? 

THE COURT: Same objection, Mr. Wallace? 

MR. WALLACE: Yes, sir. 

THE COURT: Objection noted. It is submitted, 

subject to the relevancy if the witness can identifY 

them. 

A Yes, that is correct. 

MR. PEARSALL: I ask that these be so marked. 

I 
' 

THE COURT: There are five letters admitted intol 

evidence as Plaintiff's Exhibit No. 16, subject to 

Mr. Wallace's objection as to relevancy. 

(The five letters were marked and filed as 

Plaintiff's Exhibit No. 16.) 

BY MR. PEARSALL: 

I 
! 

I 
i 
I 
i 
I 
I 
i 
I 

Q Mr. Blankenship, you were asked by subpoena I 
duces tecum 

to -~r~_ns __ ~~th y~u-~~~-diari~~-tha~--~-~:--~~~-~--~=--·-j 
S.02 
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. ···---·--------, 
I 
I 

I 
' i the progress of the work and do you not have tmse diaries 

with you? 

A Yes, they are over there. 

Q May I see those·/ These were prepared by you 

personally as a part of your responsibility relative to 

record keeping on the joint venture job? 

A That is correct. 

Q I notice that they are numbered l- through 4 

consecutively and then there is a gap of 5 and then 6 and 7; 

do you have an explanation of that? 

A We are missing one of them. I don't know how 

it got lost. In fact, it is probably around the office 

somewhere but over a period of time it has been misplaced. 

Q I ask that you look for it and if you do find 

it, produce it. 

MR. PEARSALL: I ask that these be admitted 

into evidence. 

THE COURT: Any obj action? 

MR. WALLACE: I am sure Mr. Pearsall wouldn 't 

object; he has made photostats of the pages of these. 

I don't know what their requirements are for keeping 

their records. Could we substitute the photos for 

what is inside1 

THE COURT: Is there any objection to doing 
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that? 

MR. PEARSALL: I have no objection, Your Honor, 

to a Xerox, clearer Xerox being substituted. 

THE COURT: It will be done; admitted into 

evidence as Plaintiff's Exhibit No. 17. 

(The said diaries were marked and filed as 

Plaintiff's Exhibit No. 17.) 

MR. PEARSALL: But I am not aski~ that all 

of this be reproduced because it is too bulky. 

THE COURT: There are seven . books, they show 

Diary, 1, 2, 3, 4, 6 and 7. 

BY MR. PEARSALL: 

Q Mr. Blankenship, here are Xeroxes, portions of 

pages that seem to deal with the portion of this project 

in the vicinity of the Richmond Shopping Center and that 

portion is underscored in yellow; I ask you to look at that 

and see if that is basically what that is. Some of them are 

not very clear • 

A This would be in the area of work in that 

area. 

Q Would you look at the back part and see if it 

doesn't continue right on to the last pages? 

A Yes. 
I 
I 
I 

tha~sj Q And these excerpts ~rom the diary show 
...... ··-----·------

104 
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early as June 24, 197l and as late-as-~y 8, 1973, w~rk ~~-~ 
I being done by the joint venture on that portion of the 

project in the vicinity of the Richmond Shopping Center? 

A Yes. 

MR. PEARSALL: I would like these marked. 

THE COURT: Any objection? 

MR. WALLACE: No, sir. 

MR. PEARSALL: Your Honor, relative to our 
•. 

prior agreement, so long as there is a legible copy 

of each sheet here I have no desire that any other 

copy be made from the diaries. The originals can be 

returned. 

THE COURT: What is this exhibit? 

MR. PEARSALL: Xeroxes of the pages of the 

diaries that relate to work done between June 24, 

1971 and May 8, 1973 in the vicinity of the Richmond 

Shopping Center. 

THE COURT: Those documents will be admitted 

into evidence as Plaintiff's Exhibit No. 18. 

(The said documents were marked and filed as 

Plaintiff's Exhibit No. 18.) 

BY MR. PEARSALL: 

I 

I 
I 

I 
I 
I 
I 
i 
l 
I 

i 

Q You were asked to bring with you, asked by I 

subpoena duces tecum, to b~-1~.:_:.~~~--you your_r_ec_o_r __ d_s_o_f_t_h_e_j 

· .... l~t:­
.-I'&V&> 
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truck and the amount of excavati~ and ~:he area~a~~ed t~ -l 
and from; did you bring that with you? 

A Yes, in those load count books. 

Q This is the only form you brought it? Did yQq 

bring it in any other form? 

A Well, the diaries take in those and I don't 

think it is in anything else. 

Q I hand you Xeroxes of records and ask you if 

they are records under your control? 

A Yes, that is right, these are in another book. 

Q Which you did not bring with you? 

A I did not bring them with me. 

MR. PEARSAlL: I would like these offered as 

an exhibit. 

MR. WALLACE: No objection. 

THE COURT: Identified as Plaintiff's Exhibit 

sheets from the load book. 

(The sa-id sheets from the load count books 

were marked and filed as Plaintiff's Exhibit No. 19.) 

BY MR. PEARSALL: 

Q Recapitulation, is it not? 

A Similar to the load book, it is more combined 

form. 

'nlE COURT: It would be from the load book? 

194 
I 
I 

I 
I 
I 
I 
l 

I 
! 
I 
I 
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Yes. 

BY MR. PEARSALL: 

Q I hand you another set of records and ask you 

if they are copies, Xeroxes of your records? 

A Yes, that is the same, combined form of the 

load count. 

Q For another purpose -- this is for the purpose 

of billing monthly for regular excavation? 

A For keeping account on the excavation, with 

the State, for their quantities. 

THE COURT: Is this cumulative? 

MR. PEARSALL.: I am trying to establish the 

order of magnitude of the moving; I tried to get it 

done beforehand. This is as far as I can get. 

THE COURT: We have the load book and a recap 

of what is in the load book; is this cumulative? 

MR. PEARSALL: If he can answer the final 

question. I offer this as an exhlbit, Your Honor. 

THE COURT: What is this, uow't 

A That is a summary of the excavation that took 

place on the job. It should he, like I say, it is a combined 

form of the toad count. It might be a few things in there 

that is not in the load count. The load count books were 

1u7 

l 
I 
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to the Luck Quarry. 

THE COU&T: You want this one admitted? 

MR. PEARSALL: Yes, sir. 

MR. WALLACE: Objection -- no objection. 

(The said documents were marked and filed as 

Plaintiff's Exhibit No. 20.) 

BY MR. PEARSAIJ..: 

70 

Q Mr. Blankenship, I hand you a Xerox of another 

record from your files and ask you what that is. 

A This is a summary sheet of the excavation in 

various areas, broken down in various areas throughout the 

project. 

Q So this is the recap or summary made at a 

later time which should reflect the excavation by area in 

which done, is that correct? 

A That is correct. 

Q Would that be all types of excavation1 Would 

it be undercut excavation? Would it be excavation of 

MR. WALLACE: If Your Honor please, may he 

answer the first questi~nt 

A This is basically regular excavation and also 

structure excavation for the w&lls. It might take into 

considerati~n some of the undercut if it was on the plans; 
...._, __________________ -·-···------- ____________ _, 
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if it was added undercut, then it was not. 

--·-·-------l 
Q So it could be excavation not added here? 

A It is not shown on the plans if it was, and 

would not be included in those totals. 

Q Do you have the original record of this tape 

with you? 

A No, I do not. 

Q It was the subject of the subpoena duces tecum 

b.t t you do not have it with you? 

A No, I do not. 

Q Is it fair to s~, from looking at this, that 

the portions marked in yellow represent excavation that you 

billed the Highway Department for doing in the vicinity of 

the Richmond Shopping Center project, including retaining 

wall excavation and excluding by inadvertent marking of 

retaining wall No. 3 which I have marked out again? In 

other w~ds, retaining wall No. 3 was not adjacent to the 

Richmon:J Shopping Center? 

A It was on the opposite side. 

Q Would you say the portions that have been 

underscored represent what you billed the Highway -- the 

joint venture billed the Highway Oepartment for in excavation? 

A Yes, basically. It is a plan quantity job and 

it is a breakdown of those areas . 

I 
I 
I 

.. --- --·- --··- -· -·-·--·-·------··------J 
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Q That would not include any that you moved that· 

you didn't bill the Highway Department because they weren't 

shown on the plans to be --

A Well, it wouldn't -- that wouldn't include any-

thlng that was not shown on the plans. Any added undercuts 

or anything that was extra, that would be plan quantity. 

Q And would it show any rehandling from excavation 

to stockpile and from stockpile elsewhere? 

A No. 

Q So it wouldn't show all the dirt moved but 

would show the quantities of dirt moved that you were being 

paid for on plan quantities? 

14 I 
A Yes. 

Q Would there be any other sheets that you don't 
15 

have the originals with you other than the ones that I have 
16 

handed to you to show the planned quantity excavation in 
17 

the vicinity of Richmond Shopping Center, and to answer that 
18 

question I invite your attention-to the fact that I have 
19 

underscored in the vicinity of 209, 210, 216.50, 218.50; 
20 

the railroad cut at 197.95 to 217, the retainiqg wall 4; 
21 

would there be any other than this that would be applicable 
22 

to the project in the vicinity of Richmond Shopping Center? 
23 

A Well, your plans, but I don't think you would 
24 

have anything broken down in detail.like you do in these 
--· ·----------~ 

110 
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stations here. It might give you a larger area. This is ! 

I 
: a more detailed breakdown here. 

Q On the detailed breakdown I marked, have I 

marked all the excavation that was billed to the Highway 

Department in the vicinity of the Richmond Shopping Center? 

A Yes, I thi.nk so, with the exception like it 

is added undercut or something. 

Q But you wouldn't have billed the Highway 

Department for that? 

A We got paid for it, yes. 

Q But it wouldn't have been in the original 

contract? 

A It wouldn't have been in the original contract, 

it was a condition. 

Q Do you have any idea what the magnitude of 

that is? 

A I am not sure whether there was any added 

undercut in the area or not. 

MR. PEARSALL: I would like that offered as 

an exhihit. 

MR. WALLACE: No objection. 

(The said summary sheet of excavation was 

I 

L 

I 
I 

I 
I 

l 
-- --------- -- --- ----- - . _____ _j 

marked and filed as Plaintiff's Exhibit No. 21.) 
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AFTERNOON SESSION 

MR. PF~RSALL: May it please the Court, in 

99 

the luncheon adjournment I was able to have a subpoena 

served on the pilot to identify the photographs, and 

as a minimum of inconvenience to the general public, 

I would like to put him on at this moment. 

MR. WALLACE: Have you finished with Mr. 

Blankenship? 

MR. PEARSALL: Just about. I want Mr. 

Blankenship on the stand right after this so if he 

wants to say anything about this, he can. I just 

want to interrupt Mr. Blankenship just long enough to 

have the pilot identify this photograph; and the 

acceptance of the subpoena to go among the Court 

papers. 

WILLIAM W. BUTLER, being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Will you state your name, age and occupation? 

A William w. Butler, pilot, aerial photographer 

fer the Virginia Department of Highways. 

Q You have with you a contact p~int of a certain · 

section of an aerial photograph, do you not1 
.. ___ j 

112 
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. ---.., 

A 

graph. 

Q 

A 

Q 

A 

Q 

A 

This is a contact print of the aerial photo-

On what date was it taken? 

July 6, 1973. 

By you? 

Yes, sir. 

Is this an enlargement of a portion of that? 

Yes, it is, and according to our records it 

was done from the negative without any tampering of any 

kind. 

MR. PEARSALL: I offer the contact print and 

the enlargement, Your Honor. 

THE COURT: Mr. Wallace, any objection? 

MR. WALLACE: No, sir. 

THE COURr: Admitted in evidence as Plaintiff 1s 

Exhibit 30. 

(The contact print and enlargement were marked 

and filed as Plaintiff's Exhibit No. 30.) 

CROSS EXAMINATION 

BY MR. WALLACE: 

Q Mr. Butler, was anybody with you in the plane 

at the time'! 

A Yes, sir, a crew of three. 

l 
I 
I 
I 
' l 

Q Who was doing the actual flying? I 
·- ····-- -··-···· ---·· -····•····--· .. --· --··--··· ·-- -- ... _. _____ __j 
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1 

I 
BY MR. PEARSALL: 

Q Mr. Blankenship' take whatever time is ! 

necessary, a day or two, if necessary, to look at that aerial 

photograph and relying on your familiarity with the site, 

see if you can tell me what is in the center of the enlarge-

ment. Orient it in any way that is helpful to you. 

A This is the area at the Richmond Shopping 

Center. This was the area of construction by the Shopping 

Center. 

Q Now this photograph was taken on July 6, 
I 

according to the testimony of the photographer, and I be lie11e i 

your testfmony was that on or about May 22 of 1973, the same 

year, that the joint ventures were terminated; now can you 

tell me any difference that you are aware· of in the cond.ition ! 

I 

of the work _when y~u left on May 22 and the appearance given .. , 
i 

. by this photograph taken approximately ·two months later? 

A Well, I don't recall exactly because I didn't 

pay that much attention to it when we left. It has been 

several years ago but it b.as.ically looks the same, the best 

I.can remember. 

MR. PEARSALl,; Witness with you. 

CROSS EXAMINATION 

m' MR. WALLACE: 

Q While we have got this exhibit before us, 

U4· 
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.-------------·--- ·-. ·---------- -···. ---1 
Mr. Blankenship, Exhibit 30 with the attachment, prior to 

May 22, 1973, the date of your company's leaving the job, 

had you ever seen with your own eyes an aerial shot of this 

area'! 

A No. 

Either photograph or actuality? 

A No. 

Q So when you say it looks the same, you really 

don't have anything to compare it to from the air, do you? 

A Not really. It is just to the best of my 

knowledge what I can remember about it; it is basical.ly the 

same. 

Q Were there any other contracting companies 

working at or about the locations shown in Exhibit 30, 

that is in the vicinity of Richmond Shopping Center at the 

time Bowles and the joint venture left the job? 

I 

I 
i 
l 

I 
I 

A Yes, both Lane was working in the same -- over I 
I 
I-

tte same area where we were; in fact, he came in about a 

year after we did but was working in these areas at.the same 
I 

time and D. w. Winkelman was working south of Cary Stre.et 

bridge. 

Q When did the joint venture start the job, if 

you recall'! 

A About the middle of June, 1971. 

11.5 
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I 

l 

Q When did Lane come onto the job? 

A I don't mow exactly but it was approximately 

a year after we began. 

Q Was Lane working in the same exact area that 

you ware'l 

A He worked in the identical areas where we 

mrked in. We had the first phase of the job and he bad 

the second, and his work began bef~e we were aarwhere near 

complete ours. 

Q Was Lane in an, way contractually tied into 

the joint venture? 

A You mean with Jackson and Bowles? 

Q Yes, sir. 

A No. 

Q He had a separate and independent contract? 

A He had a separate contract of his own. 

Q How about Winkelman, was he a part of the 

joint veature? 

A No, he bad a contract with the RichlliooJ Metro• 

politan Authority. 

Q And Winkelman waG then doing the construction 

far them? 

A For them, that is correct. 

.Q And at the point where the two bridges were 
.._, ___________________ - -- ... 
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shown, the old bridge and the temporary bridge, is that at 

about a point where the two jobs, the RMA job and the work 

you were working, came together? 

A Just about. Both jobs were tied right ~n. 

I guess it is a hundred feet, 200 feet or so south of the 

bridge is where ours ended and his began, although there was 

some overlapping also. 

Q Did Lane do any work using tandem trucks on 

tl:e right of way, as far as you know? 

A Yes, he did. That is basically how he moved 

all of his dirt, by truck, same as we did. 

Q What dirt was Lane moving? 

A Well, it was excavation in the same areas, 

basically, where we were. He had to lay the slopes back, 

grade the slopes and exterior wall excavation and so on, 

where the slopes could not be laid back they had to put 

exterior walls in to hold the embankments. 

Q You testified earlier in regard to a note, 

memorandum in your diary, Plaintiff's Exhibit No. 17, the 

job diary and the specific note refe.rred to was that dealing 

105 

with June 27, 1972 in which Mr. Pearsall called your attentioni 

to remarks thal you had put in your diary. The remarks 

state, in essence, that you met with Mr. Bailey on the job. 

Do you recall that meeting? 
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I 

A Yes. Well, Mr. Turner met with Mr. Bailey 

concerning this • 

Q Were you present? 

A ·No. 

Q You were not present? 

A No. 

Q So whatever is written in this document is 

something Mr. Turner told to you? 

A That is correct • 

Q Did you at any time have any dealings 

personally or with the claim made by Richmond Shopping Center?' 

A Yes. Well, I wrote some of the letters and 

I talked to, I think, Mr. Bailey once or so on the phone 

concerning the same. 

Q What prompted you to write_ the letters? 

A Well, we had gotten a complaint from him 

concerning some of the trucks crossing and had agreed to 

certain obligations, and it was concerning those. 

Q Did he tell you what trucks were crossing 

and when'/ 

A I don't recall whether he pointed out anything 

specifically or not. I don't remember whether anything was 

specific or if he pointed out exactly the ones or not. 

Q Did he tell you where the trucks were crossing 
' L---------------- -- -- --------------- . ·-··- ---·-----·--·---~-- ... ~---·---' 
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that he was complaining about? 

A Well, they come across the parking lot, was 

the basic complaint that he had. 

Q Did he complain about anything else othe~ 

than crossing the parking lot to you? 

I A No. 

Q When was the first time you learned that he 

might have claim far other damage to the parking lot? 

A When_ we got the letter. I don't remember the 

date on it, when it listed other items other than the parking 

area and totalling somewhere around $13,900, something like 

that. 

Q Was the receipt of that letter subsequent in 

time to your other conversations with Mr. Bailey? 

A No, we didn't have any mention of anything 

other than the parking area, other than that. 

Q How long a period of time after was it? 

A I am guessing around a year or so, I really 

don't know. 

MR. WALLACE: Might I take a momet1t to look 

at the exhibit'{ 

BY Mil. WALLACE: 

Q Mr. Blankenship,_ I refer you to Plaintiff's 

Exhibit 28 previously entered, that being a letter from you 
j 

-~ . ·----~---· #----- ______ _,..._.,_ ··- -... -.. ·-·--· ..--J 
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to Mr. Browder of the Hig~ay Department. Does this refresh 

your recollection about the date of the additional information 

about the claim of Richmond Shopping Center for bei'ng more 

than just damages to the property? 

A Yes. 

Q What date is indicated in that letter? 

A The letter we got from the Highway Department 

was -- this letter was September 12, 1973; this letter is 

October 30, 1973 • 

Q I refer you to the second letter in that same 

eXhibit, Exhibit 28, dated December 26, 1973; it is from 

you to Mr. Browder again. Mr. Pearsall has marked the second 

paragraph in yellow. Could you explain to me what that 

paragraph is all about? 

A We 11, when Mr. Turner and Mr • Bailey met 

concerning the parking area we did commit ourselves to 

several obligations and repairing of certain parts of the 

lot and that was about at the time of the flood and everything 

was pushed and it got around so that we never did get around 
20 I 

to repairing the lot so the Richmond Shopping Center contracted 
21 

Dillard Paving to fix certain areas and repave the entire 
22 

lot and so on and it was $2400 was the amount of the cost 
23 

for that. 
24 

Q Had the joint venture agreed prior to the 
~--------------------------- ·---- ··- -.1 
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actual repaving to repave it? 

A Yes, we agreed to make several -- repair 

certain areas and repave the lot. 

Q I believe one of the sentences here, "Although 

109 

we could have repaired this with our forces for approximately 

half, we agree to absorb the entire $2400," does that mean 

that Bowles and the joint venture is willing to pay that 

$2400? 

MR. PEARSAU.: Let's don't have the witness 

led. Let's dou~t lead him. 

THE COURT: I don't know whether he is his 

witness at this moment or not. 

MR. WALLACE: I haven't gone into things 

.beyond what was brought out by you. 

THE COURT: I will sustain the objection. He 

is not your witness. 

BY MR. WALLACE: 

Q Do you know of your own knowledge if the $2400 

was paid by Bowles to Richmond Shopping Center? 

A Yes, it was, paid by the joint venture. 

MR. PEARSALL: Your Honor, this is a question 

eliciting an answer which is contrary to the facts 

and I would certainly have thoqght was known by counsel 

to be contrary to the facts. 
. ___ j 
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MR. WALLACE: The fact is you still owe the 

check; you may not have cashed it. 

THE COURT: The objection is overruled. It 

is a proper question. Maybe you fellows have some 

independent know~edge that the Court doesn't have. 

I think it is a proper subject for cross examination, 

Mr. Pearsall. I don't think it is an objectionable 

question at this time. 

110 

MR. PEARSALL: Well, the objection, Your Honor, 

is that it was tendered in offered compromise and, 

therefore, has not been paid because the compromise 

offer was not accepted. 

MR. WALLACE: I think that is something that 

can come out from Mr. Bailey or you. 

MR. PEARSALL: I would think offers in 

compromise are not admissible in evidence. 

MR. WALLACE: They am not in compromise. 

Your own demand was $2400 and that has been paid. 

THE COURT: Read back his last question. 

(The previous question was read.) 

THE COURT: What is the relevancy of this 

question? 

MR. WALLACE: Sometime in this case we will have 

to get to the question of damages. As far as my client;' s 
. ··-· ---···- -- - .. J .......__ _______ ··-·---------~· ..... 
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attached to cashing it. 

MR. WALLACE: I am not offering this for 

satisfaction at this point, I am offering it purely 

for the purpose to show that, one, the claim 

Mr. Bailey raised was ·.for damages and it came to 

$2400 and here is all the evidence surrounding that 

claim; whether it be paid or not it is a matter to 

be decided later. 

MR. PEARSALL: But the payment was· made to me 

as co\Ulsel. 

MR. WALLACE: I still contend I don't owe 

him any money. 

THE COORT: I will sustain the objection. 

BY MR. ~WALLACE: 

Q Mr. Blankenship, did you have conversations 

with Mr. Bailey about the amount of the claim he was making? 

A You mean other than the $2400 for the paving, · 

or are you talking about the entire --

Q I am asking did you have any conversations 

with Mr. Bailey in which he said, "The amo\Dlt of my claim 

is X dollars1 1
' 

A The letter we got from him where th~ requested 

that Dillard had done the work and they requested we pay 

$2400 --

I 
I 

! 
I 
! 

! 
i 

I 

I 

I 
I 
I 

L-------·-----. ··--.J 
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... ·-------·-··--·-------~ 

THE COURT: He said did you have any conversa- I 
! 

tiona with him? 

A I don't know. When I talked to him on the 

phone, the only time I remember talking to him is conceming 

that we were going to do the work, repair the lot; as far as 

any money mentioned, I don't. After that I don't recall aa, 

conversation concerning the same. 

BY MR.. WALLACE: 

Q So the only information you would have would 

be what is in these letters'/ 

A That is c.orrect. 

Q How often did you go onto the job site'/ 

A You mean on .the project where the work was 

going on itself? 

Q Yes, sir. 

A Well,basically, my work was inside. I don't 

know, not every day; I wouldn't actually work there every day 

because I was tied down inside the majority of the time. 

Q Who would know what had gone on generally out-

side or at or near the Richmond Shopping Center? 

A i.Je 11, Mr. Turner was the project manager. He 

was outside the majority o£ the time. 

Q And he woulJ be in position to know1 

A Yes, I would say so. 
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Q Uid you ever see any trucks in the Richmond 

Shopping Center yourself? 

A I have seen them in there at lunch time, 

that is the only time I have seen them in there. 

Q What were they doing when you saw them? 

A Usually they like to congregate there for 

lunch and went into the A&P, and so on. 

Q Did you see them over there at any time other 

than lunch, that is, in the shopping center parking lot? 

~~e 11, I have seen them in there, you know, 

maybe stop together in there to get something to eat or 

something in the mornings or afternoon, but that is about 

all. 

Q Did you see any trucks in there at any time 

while you were associated with the project that were not 

joint venture trucks? 

A Yes, well -- I don't know how many trucks 

there were on the job, probably 50 of them all together, and 

at various t i.mes they were working for Bowles or Jackson or 

Intercounty •>r Lana or whoever needed the trucks. A lot of 

our trucks that the joint venture used were also used by 

other contractors other than the joint venture and their 

subcontractors. 

i 
! 
1 
I 

MR. WALLACE: Judge, as to cross examination, ; 
.. __ __J 
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I would like to stop now but reserve the right to 

call him as my own witness at a later time. 

THE COURT: Is there anything on rebuttal, 

on redirect1 

REDIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Mr. Blankenship, you said that Lane worked in 

~e second phase behind the joint venture? 

A That is correct. 

Q In the second phase, behind the joint venture? 

The major excavation had taken place, had it not~ 

A Well, it was still a lot of excavation left. 

I don't know exactly what was on their phase of it but, 

although we had done the majority of it, there was still a 

whole lot left behind. 

Q What was Lane's contract to do excavation 

work that was different from your contract to do excavation 

work1 What was Lane there for1 

A Lane, he was there to install the actual 

roadway itself, basically, and same of the slopes that were 

cut back he had to lay some of the slopes oack steeper than 

we did ar!d in some cases every slope was cut entirely off 

where the exterior walls were put in. 

116 

Q . ___ -~~~-yo~- are talkiug about the slope after. ~o~~-----·-j 
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·-···--1 
i 
I 

excavation had taken place? 

2 A Yes. 

3 Q In other words, he might, as you say, lay the 

4 slope back more'! In other words, create a more gradual 

5 drop? 

6 A That is correct. 

7 Q But, basically, the deep cut from the level 

a 1 of the shopping center line to the railra~d level had been 

9 ! executed by yo.u all before Lane came in there to do that? 

10 A That is correct • 

f 1 Q So he was basically operating down in the diteh? i 

12 A Well, he did, yes. He was operating in the 

13 1 ditch after we got through, although some of his, like the 

t4 1 top of the slope, his limits of the top of the slope were 

15 I laid by -- further than where we laid, but he was working in-

1s 1 side the excavation where we were. 

17 Q Now, would you look at this aerial photograph 

1a r which is marked as ·Plaintiff's Exhibit 30 and tell me what 

19 1 retaining walls as contrasted with slopes were involved 

2o I opposite the Richmond Shopping Center that Lane was working 

21 1 on, as contrasted with the joint venture? 

22 A \.Jell, it doesn 1 t look like it is any exterior 

23 I walls there that I can see. I don't know whether the slope 

24 I was laid back in that particular section or not. 
. 

·--------··-----...1 .__ _____ --------------- ·-". --·· .. -·--
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I 
I 

So you were talking generally about the overa11·
1 

Q 

contract'! 

A Project. 

Q Which was about a two mile contract? 

A About a mile and a half, but as far as -- I 

don't know exactly whether the slopes were ever laid back 

further than we did -in that section or not. Someone working 

outside could possibly tell you. 

Q According to this aerial photograph it would 

have been down in the ditch here where you got all the white 

area showing that the excavation had taken place1 

A Yes, that is where we excavated. 

Q And Lane followed behind you, after you had 

done this excavating'/ 

A We had done this excavating here and put in 

I 

I 
I 

the stone and, you know, and so on, for the temporary shooflie• 
i 

and Lane had -- well, this is part of ours but they ended up 

doing part of it because we were cramped working on top of 

each other so they did actually install the mainline track 

itself. 

Q You are now pointing to the center line track? 

A Center of the railroad. 

Q So that is where Lane was operating'/ 

A He was operating all over. 

I 

I 
I 
t 
I 
I 

L------·---·---···----------· .. 
.. _______ .J 
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Q Why was he operating all over? I am trying 

to follow your conversation. What was he doing all over? 

A He was moving dirt; he had to lay the slopes 

4 back. I am not saying he was working in this area because 

s I don't know. You will have to ask someone outside. 

6 Q Then if you doll 't know, you don 1 t mean to 

' suggest to the Court that in the area we are talking about 

a he was laying slopes back? 

119 

9 A I didn't say he was layi~g slopes back, working 

10 in the area, laying slopes back. 

t 1 \ 
\ 

MR. PEARSALL: That is the only thing that 18 
\ 

12 pertinent. No further questions. 

13 (The witness stood aside.) 

14 MR. PEARSALL: I think we have to take the 

15 absentee witness, Senator Wicker, who appeared to 

16 testify that he either sent or received these papers 

17 right here that have been exhibited to opposing 

18 
i 

counsel and marked as Pl~intiff's exhibit for identifi-l 
i 

19 cation No. 11, and on the basis of the stipulation 

20 that they were either sent or received by Senator 

21 Wicker, I offer them i.n evidence. 

22 MR. WALLACE: I object to them on the grounds 

23 that they are not material or relevant to this case, 

24 that they deal with conversations with people not here 
' i ·--- -·- _ .. _____ ··•· ·-- ··- ·----------·---- .. ·--··-__... 
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me get back at it. How can he come in and show the 

reason he won~ Will there ever be a time he is 

stopped1 Yes, I think you have third party benefi-

ciary rights; who is Senator Wicker, anyway? 

THE COORT: The Court sustains you on your 

demurrer. I sustained you today on your demurrer. 

I see no reason to open up the whole demurrer situa-

tion. If I let this in, he has a right to come in 

122 

with some other proof on the demurrer. These documents 
i 

should have been introduced in the demurrer proceeding.! 
! 

His argument should have been introduced in the 

demurrer proceeding. I don't see how else you can 

get it in on the demurrer at this point. That 

question is foreclosed and I agreed with you when you 

argued that it was foreclosed. 

MR. WALLACE: I am going to withdraw my 

objection if we can reopen that, Your Honor. 

THE COURT: I am not ·going to litigate the 

demurrer today. Judge Williams ruled on it and I 

think that ruling i$ a good ruling. I will note your 

objection. The proper thing to do, Mr. Pearsall 

I am not trying to tell you how to try your case 

is offer those, ancl I t~ill mark rejected on them and 

I they will be in the record. If you go up on appeal 
_____ ___J 

130 



C. OVERTON LEE 
~1tOR IIIANO R£ .. ()RTI:RS 

MUTUAL BUI LDI~~G 
RICHMOND. VA. ?.n19 

2 

3 

4 

5 

6 

7 

I 
a I 

i 9 I 

I 

10 I 
II I 

I 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·--- -·.- -----· .. ·-- . --, 
they are in your record. Let the record indicate he I 
has offered a number of letters, n~ber of documents, 

beginning with one from Mr. Owen to Mr. Goodwin, 

dated August 5, 19~5 and ending with a letter from 

Mr. Pearsall to Mr. OWen dated August 23, 1973, and 

th~ are Plaintiff's Exhibits for identification 

No. 11, which is rejected and we will note Mr. Pear-

sall's objection on the record. It came in as 

Plaintiff's Exhibit 11. He is offering it now as 

Exhibit 11, which is rejected. 

(The said letters which were previously marked 

for identification as Plaintiff's Exhibit No. 11, 

were offered and rejected as Plaintiff's Exhibit 

No. 11.) 

RUFFIN R. BAILEY, being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q State your name, age and occupation. 

A My name is Ruffin R. ~ailey, I am 58 years old. 

MY occupation is realtor and I am the President of Bailey 

and Childress, Incorporated. 

I 
I 
I 

I 
I 

. I 
j 

Q What was your connection with Richmond Shopping 

24 

I 
I 
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: 

Bailey and Childress was the rental agency. 1 
i 

A 

.2 Q Do you still represent Richmond Shopping 

3 Center? 

4 A No, I do not. 

5 Q What brought about that change? 

6 A Well, it was by mutual consent. The account 

7 was sold to the owner's son. 

8 Q Did you furnish me, as counsel for Richmond 

9 Shopping Center, Inc. , the facts upon which this action is 

10 based? 

i; A Yes, I did. 

12 Q You have personal knowledge of the facts 

13 underlying the claims asserted? 

14 A Yes, I do. 

15 Q Would you state generally what are the claims 

ts asser.ted by Richmond Shopping Center, Inc? 

17 

18 

19 

20 

21 

22 

23 

24 ' 

A The claims asserted are for ~o easements, 

for a total rental for two easements, for a total of $10,000; 

$20 for repairing a broken wall; $1,000 for repairing a 

gravel parking area to the north of the A&P store; $2,400 

for repairing the macadam part in front of the A&P; $220 

for -- we lost our employee parking lot and we lost our 

employee's cars back over to the macadam parking area and 

to get it back we considered it would cost us $220 to do 

i 

I 

i 
~- ~ ·- --- ·~-~---- ··- -- --··- ~ -- ------......... --·- . ---··· -- ------
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that, and I believe that is it. 

Q · You have the persona 1 knowledge of the basis 

of these claims, do you? 

A Yes, sir. 

Q Do you recall approximately when you first 

became aware of the effect of the trucks utilizing this, 

125 

7 I these easements you refer to? 

a 

9 

10 

It 

. '2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. WALLACE: If Your Honor please, I object 

to leading the witness. 

THE COURT: Objection sustained. 

BY MR. PEARSALL: 

Q Will you amplify what you are saying about 

the easements? 

A Well, l assume you want me to answer that 

question you asked? I 
i 

I I 

THE COURT: He wants you to answer the one we 

just got through rejecting. 
I 

That is a proper question. j 
j 

A In September of 197l -- let me orient this 
! 

thing. (Indicating) 

MR. WALLACE: ··'This thing" for . the record is 

P-30. 

MR. PEARSALL: May it please the Court, I 

believe that it would shorten the examination and 

avoid the necessity for objections to leading questions . 
.__ ______________ ··--···-·- .. -- --·-·-""' -------·-------------·--------------· ···--·-·j 
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I 

and such as that if the witness could use Plaintiff's 

Exhibit 30 as the largest scale aerial ph.otograph 

we have and state to the Court, possibly with the 

Court's indulgence in looking at the exhibit at the 

same time he does, as to where he is pointing. 

THE COURT: As long as in some kind of way 

you preserve for the record where he is pointing so 

when she fixes it up it is meaningful to us. 

BY MR. PEARSALL: 

Q Bearing that in mind, Mr. Bailey, would you 

point out and describe at the same time you are pointing where 

there occurred the incidents you say form the basis of the 

claim; you are not only demonstrating to the Court what 

happened but you are putting on the record what h.tppened 

and you will have to make some reference to some place on 

this Plaintiff's Exhibit 30 where it happened so t:he record 

will also reflect that. 

A Yes, sir. This section of the Richmond 

Shopping Center is on the west side of Thompson Street and 

extended from Cary to Floyd and to a line west of Thompson 

Street, an average of 200 feet in depth. For instance, the 

Floyd Avenue side was 235 and some tenths feet, and the Citgo 

or Cary Street side wa·s less in depth. I think you wanted to 

know when I first observed trucks crossing our parKing area? 
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l 

Q I think at this point that I am going to ask 

you to relate to the Court the incidents that formed the 

basis of the claim so we get a general orientation, then 

we can go back and take it up in greater detail. 

A Of course, the Highway had taken the High's 

building and we were in the midst of building a new High's 

building. For the record, the High's building was the small 

building next to the A&P, east of the A&P, and the High 1 s 

building sided on Thompson Street. 

Q Is A&P the large building shown in the photo-

graph? 

A This is correct. Ellwood Avenue ends at the 

shopping center, approximately in the middle, and tf·you 

continued on you would go right by the front of A&P. The· 

A&P extending northward from that point. 

Q To make sure the Court is oriente< I, would you 

point out Ellwood and N:s.P? 

A This is Ellwood Avenue; this is Thompson; 

this is Thompson Street as a "T" and this large building 

is the A&P. 

Q Where was the High's building relative to 

that? 

127 

. '1 
i 
I 
! 

I 

I 
! 

i 
i A These three small buildings east of the 1 

~P, the High's building was the one next to Thompson Street I 
. ··------------··-· ------ -··· --. ···--- ----- ··-· ___ _j 
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and in widening ·rhompson Street they took the HiS;t 's building.! 

As such, we made a new agreement with Mayberry, who then I 

owned High's, and with Mr. Gregory, who is the President of I 
I 
! 
I 

High's, to build a new building across the parking lot, which I 

is a macadam parking lot, which is in front of A&P on a 

vacant lot that was not included in any other place in the 

shopping center. This building is just north of the Citgo 

service station which is on the northwest corner of Thompson 

and Cary Street. 

Q Does it appear roughly as a ,~ .. on this 

Plaintiff's Exhibit 30, that is, the Citgo station? 

A Yes, sir, the Citgo Station, we were using 

Mr. Gregory's contractor, a man named Puckett, and he was 
I 

in the midst of digging his foundation and pouring his footing1 

when I noticed that an area to the north of him was beginning ' 

to disintegrate. Now this was in September of 1971. Prior 

to that we knew the work ~as going on. We have been in 

negotiations with the Hl.ghway on numerous times. We knew 

roughly what they were planning to do. We really thought 

that 1-195 would be an asset to the shopping center and 

even at this date I am not sure whether it is or isn't, the 

way the traffic pattern has developed, but, in t:he meantime, 

you must understand that I live in the -- at 49l4 Cary Street 
I 

Road; I work at 600 East Main Street; I go to w1rk down Cary I 
··--------- ---- .. -- --- ________ j 
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Street, going east, and I go home up Ellwood Avenue to 

Thompson Street right at this shopping center, turn left and 

turn right on Cary and go home. In those days· I went home 

for lunch practic~lly every day and 1 have seen the trucks 

this again is at lunch time when I have seen the trucks 

in the earlier time other than September, but it didn't · 

particularly bother me until all of a sudden I noticed -- and 

this is in checking the building that was being built by 

Mr. Puckett for High's -- I noticed the macadam just north of ' 

him disintegrating and I accused him of doing it and he said 

"If you will just wait here f<?r a few minutes I will show 

you who is doing it," so 1 waited about 30 minutes until the 

\ lunch hour was over and a long stream of heavily laden trucks 

came right across it. Now they came from the arr!a that is 

west of the shopping center and I am pointing to the middle 

of the area fran C_ary to Floyd and close to the .. ·ailroad 

tracks. These trucks came from that area. They were being 

lCB ded by a drag line crane. This particular cliff is ·some 

30, 40 -feet deep, I am not sure, but the profiles will show 

it, and these trucks were entering and leaving by both 

entrances and on~ entrance is right at the extension of 

Ellwood Avenue going west; the other entrance is-south of 

that and would be next to and north of the new High's building.! 
I 

I stopped one of the trucks and said, "Look, you can't do tiE. •t 
·-· _j 
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i 
I 

He was attempting to l enter unloaded at the southern driveway. ! 
I 

He said "That is --

MR. WALLACE: I object to what he said. 

A (Continuing) He did this. (Indicating) 

MR. PEARSALL: We have an admission here. 

THE COURT: Objection sustained. 

A (Continuing) He backed up, drove (Own to the 

next driveway and turned left and went across in front of the 

A&P an~ went over and got loaded again. I then ttopped 

truck and asked the driver for whom did he work. 

anothe~ 

MR. WALLACE: <bject to anything ht! mi-ght have 

said. 

THE COURT: You can't refer to anything he 

might have said. 

MR. PEARSALL: If we have here a driver of the 

joint venture and he so admits 

MR. WALLACE: He didn't say that. He is trying 

to say what the man said. He just said i1: was a truck. 

THE COURT: Even if he is, h~ is ~:he truck 

driver's statement going to be an admission by the 

party'/ 

MR. PEARSALL: Well, we will see if it is 

necessary. Go ahead wit~ your story. 

A (Cont :inuing) It is going to be hard for me to 

I 

' I I 
I 
i 

I 

! . 
I 

I 
4. ---··--·--
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get to Mr. Blankenship if 

. -·-··--- -·. .. ··- .. -·· ··-·· ·---- ----l 
I can't say what the driver said. 1 

I 

THE COORT: You can't say what the driver said. I 
! 

A (Continuing) 1 stopped the next truck and 

attempted to learn for whom he wor.ked and where was his 

foreman. 

THE COURT: Let me clear up one point. You 

can testify to what Mr. Blankenship said but not 

what the truck driver said. 

A (Continuing) I think I have gottel'] beyond 

that point. I hope I have, so I can get to him. Directly 

west of the Citgo station.and not. shown on this aerial p~oto, 

but I am sure it is shown on the early ones, was a building 

that was previously occupied by a florist, Williams and 

Harvey, I believe, so I went around that particular day to 

the building and standing outside was a young man the age 

of my son, approximately 25 years old, and this amazed me 

that Mr. Blankenship -- I introduced myself to him and be 

said his name was Melvin Blankenship, and he is Jitting right 

here and I introduced myself to him and I was aulzed that a 

man,my son's age was in charge of this project. However, he 

seemed to be doing a good job. Anyway, I explained the 

difficulty to him. He agreed in a vexy nice way th~t he 

would do the best he could to have it discontinued. In later 

conversations with Mr. Turner, Mr. Blankenship, I was told 

i 

I 

I 

j 
--- -··----· .. _______ _J 

1aa,:-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

C. OVERTON LEE 
SHOAIHANO HEPORlrRS 

MUTUAL BUILDING 
RICHMOND, VA. 232: q 

Bailey direct 13·2 

-·---------·--l 
that there are quite a number of subcontractors -- by that 

I mean truck drivers -- they came from everywhere, Rockville, 

Glen Allen·, some had three trucks, some had five trucks, and 

these were what he 8aid were 55,000 pounds. It looked more 

like 75,000 pound tandem trucks to me, and I was told that 

it is impossible to control them. I can agree with them 

after the experience I have had, it is impossible to control 

independent truck drivers. In any case, it continued. The 

I 
I 

i 

macadam had to be fixed. Mr. Turner, in a conversation, and 1 

l 
another with him, agreed that he would fix it. He agreed that! 

he had done the damage, and we waited. 

Q Before you go that deeply into it, I was trying 

to get you to summarize for the Court, by use of this aerial 

photo, where the various incidents occurred that you are 

complaining of. Now without my leading you, will you tell me 

what the incidents were, what was done in front of the A&P, 

I 
I 

I . 
I 
I 
I 
! 

between the A&P and the new High's store you were complaining ' 
I 

of? ! 

A Well,- what was done between the A&P and the 

High's store in the macadam parking lot was hauling and 

empty trucks were turning back and forth across this property 

by both driveways, through both driveways, and on the western 

I side were two large signs and the eDtrances and exits onto 

~e property acquired by t~e Hi~hw~~-were on bo_t~- s~d-~~ of._ j 
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these signa. Then as you move northward along tbe property 

line, the western property line of the Richmond Sh~ppiag· 

Center, you come to a concrete block wall. It starts out 

very low and ends up approximately four feet high, at the 

rear of the A&P, which is the na£hern side of the A6P, and i 
I 

I 
makes a right-hand turn and comes back toward Thompson Street,, 

i 
with three steps down· which makes it begiDning four feet thea 1 

I 

approx~tely three feat, then appraxhaately two feet. DurlDSi 
l 

this period,the entire period I am talking about, this .wall 

was used constantly by the joint venture to unload pilings, 

forming material. I think I stated in my letter that these 

pallets or forming material were 16 by 16. I noticed 

Mr. Blankenship said 15 by 15. The piliags that I saw 

unloaded were wooden pilings and they were about 14 inches 

' square. They were· genar.ally used far bracins rather than 

pilings, as such. The, were anything from 4 teet long to 

16 feet long, and they were unloaded on the wall. Well, it 

broke one section of our wall and that ia what one of the 

prices I gave you was for. Then we continue north and havia& 

passed the A&P and continuing north along 'l'hompa·Jn· Street, 

the area from the driveway behind the A&.P to Flo .Td Avenue, 

is an area owned by the Richmond Shopping Center but .it had 
l 
! on it two residential properties, also owned by the Richmond j 

Shopping Center, and as this is a congested area, Richmond I 
---------------··- ---·-··-- ···- ··-·· --------· ---··---------- ....... J 
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I 
! 

I 

.. -· -·--------- -··-- ·- ----, 
I 

Shopping Center also owns the property across Thompson to 
' 

the east, clean to Nansemond Street, and from Ellwood to Cary.; 

This is a congested area and, as such, we were attempting to 

relieve-the ·parking areas of employee parking. By that, I 

mean tenant employee parking. We had this area graded, l 
! 

graveled and bumper logs; these are telephone poles, actually,! 
I 

were installed, then we contacted all tenants of the shopping : 

center an~ asked them to please have their employees park in 

this graveled area --

Q I interrupt your narrative at this point to 

ask you what this is. (Indicating) 

A What you have given me is a bill for $1,540 

from N. w. McDaniel and Company, dated November 7, 1968 for 

the work I just explained to this area. It also states that 

it is for -- "Install clothesline --" they actually moved 

a clothesline. It says ''Lot at corner of Thompson and Floyd, 

remove trees, shed and d~bris, grade it and cover with 220 ton~ 

of crushed stone,'' and then written in handwriting is "abate- I 

ment of rent"-- this is a bill we paid for .the work done • 

Q For preparing the employee parking lot? 

A Yes, sir. 

MR. PEARSALL: I ask that that be offered. 

MR. WALLACE: ~fuat is the materiality of what 

it cost to repair initially, before anything ever begani 
--- ~ ~ ···-- ... ~- _____ · ~~--___j --------··--- .. ·---

. ·~· ... 
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at the time of the loss, through Mr. Bailey, or 

is some other witness going to testify to that? 

MR. PEARSALL: Through Mr. Bailey. I am having 

him testify to the course of getting it into the 

shape of an employee parking lot and then I will have 

him testify to the cost of the restora~ion) and the 

cost of the restoration bears a direct relationship to 

the cost of getting it done. 

BY MR. PEARSALL: 

Q Will you continue to say how this was gotten 

into as an employee parking lot? 

A I was talking about the tickets placed on cars 

in the shopping center. It says, "Cars parked longer than 

five hours will be considered as trespassing," and after a 

number of days -- and I don't know how many days -- we placed 

these on the cars and we also paid a young man to do it, too. 

We finally got the gravel parking area practically full of 

employees' cars. Of course we did explain to the owners of 

the stores what the story was and they requested that their 

I 

. 
I 

employees park there. When this work started, and, ~f course,! 

this -- if I can see the other map I am sure th~ show the 

same thing, but it is an obvious situation of the trucks 

going across this particular lot and ycu don't run a 70,000 
i 

pound truck by many parked cars before they leave and within 1 

------·---- it 1.35 ---· -- . ··--------- __ o-_._j 
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' I 
i 

30 days these people had moved back onto the Richmond 

Shopping Center public parking areas. 

Q ·ro make sure that the record shows, where was 

the employee parking area ~hat you are talking about? 

A Employee parking area, as I explained before, 

was to the north of the rear end of the A&P, and extended to 

Fla,d Avenue. It extended from Thompson Street to the 

8 ; property line to the west, which is closer to the railroad t 

I 
I 

9 track, and we even shortened down the area to be used by 
10 

the two residential properties to approximately 25 feet. 
I 1 

That was a line of trees there and we shortened it down to 
12 

that line of trees so they would have some area, but the 

13 rest would be for employee parking. 
14 

MR. PEARSALL: Before we leave this, I would 
15 

like to have this ticket which he testified to marked 
16 

as an exhibit. 
17 

MR. WALLACE: I don't mind cluttering up the 
18 

record, but that is all it is. I object to its 
19 

relevance and materiality in this case. If he 
20 

testified it was a parking lot, it is a parking lot. 
21 

MR. PEARSALL: He testified to this as an 

22 item of expense getting it done. 

THE COURT: Ht:! didn't test:tfy to any amount. 
24 

L tfuat does this add to the equation as to damages? 
--~···---··- ··--·-···-------------------·. ···-··---··---------·-·----j 
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MR. PEARSALL: 

. "l 
I can't have him say everything 

2 I at once. I wi 11 have him, before he gets through 

'1 testifying. 

THE COURT: At this juncture it is not relevant; 

5 if you want to get more testimony on it. 

6 BY MR. PEARSALL: 

7 Q Will you look at Plaintiff's Exhibit 9, 

8 being an aerial photograph dated April 25, 1969, and state 

9 whether or not that reflects the situation in the vicinity of 

10 the Richmond Shopping Center prior to the commencement of the 

, 1 work by the joint venture? 

12 THE COURT: The only thing that keeps. this 

parking ticket from coming into the record now is 

14 that there is no testimony as to the expense of the 

15 matter. 

16 MR. PEARSALL: I will put it to one side. 

17 I am trving to get him to tell the whole story but 

18 in some fashion that will be intelligent. 

19 BY MR. PEARSALL: 

20 Q I ask you to look at this Plaintiff's Exhibit 

21 No. 9 and say whether it correctly reflects the shopping 

22 center property prior to the commencement of the joint 

~enture operation? In what respect does it not, if it does 

not? 

'-·---·--
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i 
I 

.I 
I 

I 

A I don't know that it does not; it looks that I 
way to me, and not to prolong this thing, but the gravel 

parking area we were discussing is planly shown as being 

freshly graveled. 

Q And was the gravel surface of the parking 

area in good condition or bad condition at the time that 

the joint venture started? 

A It was in roughly the same condition here. 

I don't see the bumper logs. These bumper logs had been 

placed in different places. This is the wall, of course, 

pointing to the rear of the A&P, but along Floyd Avenue we 

placed bumper logs. 

Q While we are looking at aerial photographs 

would you look at the one marked 10-a and 10-b, an enlarge-

ment thereof, and state whether it reflected the condition 

during the course of the operation on August 22, 1973? 

A Well, of course, I can't tell that as of this 

date that is it. I ass.ume he took it on that date and as of 

that, August of 1972, he took it on that date. Of course, 

they had put in the Floyd Avenue wooden bridge, the temporary 

bridge. They had put in the temporary bridge on Cary Street. 

Q I am asking about the shopping center property, 

is that the way the shopping center property looked at that 

I 

I 

. I 

I time? 
----·-····-···- ---··--· -· ·---- .. ----·-··--

I 
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1;J8 



2 

3 

4 

5 

f) 

7 

8 

9 

10 

t t 

12 

13 

14 

I'; 

16 

17 

18 

19 

20 

21 

21 

24 

MUllJt..l. ClU 1 !.[)1N,, 
H'CdM(J~HJ. VA. 21.:'1 

Bailey - direct 142 
1- -----·-··--

I 

j 

I 
I 
I 

I 
I 
I 

I 
I 
I 
I 

A Roughly, yes, in Aug,ust, 1972 this is just 

about what it was. 

Q What was the condition of the employee parking 

lot at that time? 

A Well, it shows distinctly two driveways coming 

from the property belonging to the Highway, which is west 

of the parking lot and to the railroad; now I am talking 

about the gravel parkirg area. It shows distinctly two 

well-worn trails by trucks from that area to the driveway 

to Thompson Street which is the northern driveway. That is 

the driveway which is the northern driveway, then we have 

two more, one here and one here; this is the one at the end 

of Ellwood and this is the southern one, and then, of course, 

this is a service station. There was no curbing at Barrington; 

Street. Barrington Street is a street that runs north from 

Floyd Avenue and on the SOLtth side of Floyd Avenue which 

stopped at that point. There is no curbing there and, 

actually, although it was three or four feet higher than the 

street level, you could drive up on it with a car. 

THE COURT: \-1here was Floyd Avenue? 

A This is Derrington Street here and I am 

pointing from Grove to Floyd and parallel to the railroad 

track and Berrington Street stopped here at Floyd and Floyd 

stopped at the other side of Herrington Street. This is a 

·----···· .•.. ·-·l 

:139 



C.. OVE~TON LEE 
····~·h t••A...,: ..,r ,. '''' ~ .,.. 
MUTIJAL BUIL()IN:; 
~tCH'4C)NQ. VA. 23< "· 

' I 
I 
I 

Tiafley - direct 

I 
f 

temporary bridg~ and, of course, they have since taken that 
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2 I 
down, and a ramp comes around here at present. That was the i 

3 I 
i 

end of Floyd Avenue which stopped at the end of Richmond 

4 

5 

.. 
I 

8 

9 

:, 

12 

IJ 

14 

15 

16 

17 

18 

19 

20 

21 

Shopping Center property. These are truck paths, I am sorry; 

that is what they are. 

THE COURT: The tr.uck paths are where? 

A This light spot. 

THE COURT: Right behind the A&P? 

A Yes, sir. If you will bear with me a moment, 

this is the parking area that we arranged for the employee 

patking, then as time went by it ended up in this condition 

with bushes growing up and with the definite trails of 

1 
trucks. This is mud; this is no longer gravel parking, this 

I 

I 
l 

is mud, and at times they couldn't get these trucks through 

I 
here and they had to go out on Floyd Avenue and make it. This 

I I is the new bridge. This is a retaining wall now. I am 

I ::i::~n:~:S::::new bridge on Cary Street. 

I Q Did you have any occasion to observe the move-

I 
I 

ment. of these truck.s in the performance of the joint venture 

contract'! 

I 
A Mr. Pearsall~ I observed them everyday I 

I I worked 

· went h~e for lunch. 
L_ 

while they worked. I explained that to you. I 

·-- .. j 
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Will you explain to the Court what movement 

of the trucks that you observed as they relate to the 

·Richmond Shopping Center property? 

A Well, again starting in September of 1971 --

it is hard to explain --many, many trucks that went across 

this property, it is unbelievable, even if I tried to explain 

it. 

THE COURT: Mr. Bailey, I think we should stick 

with his question. He says which of the joint venture 

trucks did you observe? 

A I am explaining, Your Honor, about the joint 

venture trucks. I am talking about trucks that had E. G. 

Bowles name written on it. I am talking about trucks that 

-- I can't say what the truck d~iver said -- I am talking 

about trucks that I stopped that 

MR. PEARSALL: May it ·please the Court, I 

think that is -- I think that as long as a truck is 

operating as an agent, truck operator driving is an 

agent of the joint venture, that his statement that 

he is operating as an agent of the joint venture is 

an admission and if he goes further in that statement, 

then that constitutes an admission of the joint 

venture. I have tried not to pursue the matter further 

I 
1 until it becomes obvious that this witness is finding 
L___________ -····-·· ···- .. ... ·-· ···--·---------·--------·_j 
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himself handicapped under the Court's prior ruling 

as he understood it. 

THE COURT: I think he has some trucks going 

across there with E. G. Bowles on it. That may be 

sufficient but I don't think the mere fact that a 

145 

man is a truck driver makes him an agent through which 

7 I we can get an admission in co~t. 

8 MR. PEARSALL: If the truck driver says he is 
I 

9 ! driving for E. G. Bowles, that is all I am saying, 

10 that that is a statement --

THE COURT: That is a hearsay statement. 'lbe 

12 only way it can come in is through some exception to 

13 the hearsay rule. 

14 A Your Honor, and Mr. Pearsall, could I bring 

15 i-t in in this fashion? Mr. Jim Turner, who is sitting in 

16 this court room, told me they were their trucks, the joint 

17 venture trucks. He told me that. Mr. Blankenship told me 

18 Melvin Blankenship told me that; Mr. Turner put it in a 

19 letter and you have a copy. I don't have it with me but you 

20 have a copy in a letter in which he admitted it. I don't 

21 know what else to say except I was trying to get this point 

22 across that the huge amount of dirt that had to be removed 

2.3 from Floyd Avenue to Cary Street was tremendous. 

24 I 

---- -·-- -·· ... - . ... -· -- -·- -· .. -- ·------ -·- ··--·---j 
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BY MR. PEARSALL: 

2 Q Will you try now to tell the Court what was 

3 the mcwement of the trucks in the removal of that dirt, 

4 the responsibilities for which was the joint venture. 

5 THE COURT: I think he has told us that. I 

6 clearly think I understand what it was, unless he has 

I 
l 
I 

i. 
i 
I 

7 

8 

something new tO add. He saw them at noontime, various! 

other times. Once he was there with Mr. Puckett and ! 

I 
9 I 

10 

11 

! 
~ 

he saw them. Is there something other than that? 

A Yes, Your Honor, just in my mind it is. It 

got to the point, of course, I couldn't get the surface 

12 repaired. Mr. Turner, who is as nice as can be, and we are 

'3 long-time friends, agreed he would repair it. 

14 

15 

16 

17 

18 

THE C<lJRT: That g» es far afield of your 

question. He asked you about movement of the trucks. 

Is there any other movement of trucks you want to talk 

about? 

A I was trying to talk about stopping of movement 

19 of trucks, and I thought I needed to lead up to it, but the 

20 trucks continued. I imposed upon the Highway to install a 

21 temporary fence, which they did. They installed a temporary 

22 fence from Cary Street to the wall just west of the front 

23 of the A&P. Now for the record, the front of the A&P faces 

24 Cary Street, not Thompson. I 
i 

-~-------' 
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B'l MR. PEARSALL: 

2 Q Did that stop the movement of the trucks? 

3 A No, it did not. Of course, the loading and 

4 unloading continued to the wall which meant that he had to 

s cross the property. The truck traffic continued on the 

s gravel lot and so I asked them to please extend the fence. 

7 On this particular time they had broken the wall and I asked 

e them, "For goodness sake, let's cut this out," so they 

9 extended the fence down the length of wall. In another 

1o telephone call I said -- and I, of course, know OWen, and 

tt I know Randy Owen, the other one, and in calling these men 

12 I asked "For goodness sakes, let's extend the fence clean 

13 to Floyd Avenue so we can cut this out." They came back, 

14 and all this takes time, and they came back and extended the 

15 fence. The fence installers came back. 'Ibis is a farm type 

16 woven wire fence; they installed it for a distance of about 

I 
i 

I 
I 

I 
I 
i ,_ 

17 15 feet and then cut directly across and to the east, easterly! 

18 direction of the gravel parking lot, and the reason for that 

19 was that there was a ramp coming from the railroad area up, 

20 which is the present ramp, in the general location of the 

21 present ramp of I-195, and these trucks were attempting to 

22 haul dirt from the bridge at Cary Street Road or the embank-

23 ment at the bridge at Cary Street Road. By this time there 

24 was no way to make that tum unless they came over onto the 
- . --------- ----·-- .. ___ j 
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Richmond Shopping Center property and, as such, they took a 

bulldozer, and I was there when they did it, and this is 

the joint venture's bulldozer, took a bulldozer and bulldozed 

an area. The Richmond Shopping Center line, western line, 

runs right along as you can see here, and it came out here. 

BY MR. PEARSALL: 

Q Came out to Floyd Avenue? 

A That is correct. That was the original 

situation. They then took -- they condemned this part right 

h~re where someone has drawn a line. 

Q That is the fence? 

A Anyway, they condemned this section of it, 

leaving us this section. Now the wall stops right here and 

they ran the fence to approximately this point and then cut 

it back and tied it in .right there and bulldozed thls down 

because it was a hump in it, and bul~dozed this down so that 

this truck could make this turn and go down this line to 

pick up this dirt. I am sorry, I have got you a little 

confused on that but in makiqg the turn he is coming from 

the ramp up to Floyd Avenue, turning sharp to tte right and 

going south to Cary Street along the western line of the 

Richmond Shopping Center property, picking up their load and 

returning to Floyd Avenue and to the Luck quarry, from there 

to the Luck quarry, so I had to call again. Do you mind if I 
----·~-----·- ·-- ------··-· ·-. . ~---- -- _____ j ,. 
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explain why I did all of this? 

Q So long as you don't quote anybody. 

A I am going to quote you; you are here. We 

wanted an attorn~ and we begged the counsel of Richmond 

Shopping Center to please represent us and we went through 

149 

that almost from the beginning but for some reason, which he 

can explain to you, he could not represaat Richmond Shopping 

Center against the Highway Department and it was the Highway 

Department that I thought was the responsible party and, 

finally, in desperation I told him that we had to have an 

attorney and he got special dispensation, as I understand, 

to represent us and that is when I got out of it but, in the 

meantime, my instructions were that the only way you are going 

to get anything done and cease this is to harrass these pe·ople 

unmercifully and, unfortunately, that is what I did. I wrote 

letters, I called, I did everything I could and I never got 

anything done except that fence. 

Q Did you make any contemporaneous notes whatsoeve 

about any of the situation at the time'/ 

A Yes, sir, I made numerous ones. 

Q I hard you some papers and ask you what that is? 

A When they condemned 3601 Floyd Avenue, which was 

a residential property, we thought the award was unfair on the 

property and when the tenants moved out I went by and made 
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notes as to the condition of the property from one end to 

the other and I did that on December 1, 1971. 

Q What is the last entry on that? Is that a 

4 memorandum? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A This is a memorandum of the condition of the 

property and at the very end I wrote -- I instructed to be 

written -- I had a party with me that took these down, 

"Construction workers constantly using employee parking area, 

ruining gravel base and causing employees to park in Richmond 

Shopping Center." 

MR. PEARSAU.: I offer this as an exhibit. 

THE COURT: Any objection? 

MR. WALLACE: .. · Yes, sir, I have no objection to 

his testifying or re_~eshing himself on the notes; 

how do I know they are not made yesterday or day befom 

But to help his memory, that is fine. If he is 

introducing them in evidence to prove that what he is 

saying is true, is purely self-serving, and I object. 

MR. PEARSALL: The witness testified this is 

a contemporaneous memorandum made at the time of his 

inspection of this condition. 

THE COURT: What purpose do they serve? He has 

testified that this was what he thought at that time 

and this is what he said at that time. 
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MR. PEARSALL: Here is 28, it is not in that 

batch. 

THE O>URT: This will come in as Plaintiff's 

4 Exhibit 32, letter from Mr. Bailey to Mr. Balch 

5 dated May 18, 1972. 

s (The said letter was marked.··and filed as 

7 Plaintiff's Exhibit No. 32.) 

8 BY MR. PEARSALL: 

9 Q Will you state what the next letter is that 

10 you have in your hand? 

1 1 A It is a letter from James P. Dillard, con-

12 tractor, giving us an estimate --

13 MR. WALLACE: From Dillard to whom? 

14 A To Bailey & Childress, Inc., giving us an 

153 

15 estimate for repairing the damaged area of the asphalt paving. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

It amounts to $2,400. It is dated May 18, 1972. 

MR. PEARSALL: I offer this as a quotation. 

THE COURT: Any objection tc, this document? 

MR. WALLACE: No, sir. 

THE COURT: The letter is admitted as Plaintiff' 

Exhibit 33. 

(The said letter was marked and filed as 

Plaintiff's Exhibit No. 33.) 

------------ -·---------····-···-------------' 
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MR. WALLACE: If Your Honor please, might he 

just say on June 7, 1972 what happened or what he saw 

or what he did? 

THE COURT: Please tell us, Mr. Bailey. 

MR. PEARSALL: I want him to say not only what 

happened but that he told Mr. Van that. 

A On June 7, 1972 I went by the parking area, 

164 

the gravel parking area, and found two large trucks belonging 

to E. G. Bowles. One was a water truck parked in the gravel 

parking area. Now I had been told that they were not parking 

there, ''We will not park there." I was told that by Mr. 

Turner, and I took pictures and sent it to them showing that 

they did park there. The second paragraph was that I said 

THE COURT: Tell us what is the second thing 

you did. 

A I said that Mr. Bowles was supposed to be 

controlling the numerous subcontractors and if he couldn't 

control his own vehicles, !·didn't see how he could control 

others. The third paragraph states --

MR. WALLACE: May I just say have him say what 

he did and who he communicated with. 

MR. PEARSALL: This witness is doing his best 

to conform to the rules of the court and in interro-

gating him I am trying to do the same thing. I am 
.__--------:-------·-------------------------' 
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entitled to have this witness say what happened on 

2 certain occasions. 

3 THE COURT: That is all we want him to do, 

4 just that he did it. 

5 A I explained to Mr. Van that the winter coming 

s on, the freezing action would .cause us to replace the entire 

7 blacktop. 

a BY MR. PEARSALL: 

9 Q Will you look at the next writing and say what 

10 that is? 

11 A This is a letter to Mr. A. C. Summerville, who 

12 is the District Manager for A&P, dated July 11, 1972. 

13 Q Did you write it to hfm? 

14 A Yes. 

15 Q Was it·based on information in your possession 

16 at that time? 

17 A Yes, sir. 

18 Q Did it reflect information in your possession 

t9 at that time? 

20 A Yes, sir. 

21 THE COURT: Any objection? 

22 MR. WALLACE: No. Your Honor, I think he can 

23 relate by his own testimony he wrote a letter to 

24 Mr. SUDIDerville saying "Stick with me while we try to 
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get the problem straightened up." I would like to 

hear it from him that he did so. He said he wrote 

the letter. I can't object except that it is self-

serving. 

BY MR. PEARSALL: 

Q Was A&P one of the tenants? 

A It was a m,jor tenant in this section. 

Q Was the breakup in front of the A&P store? 

A Yes, sir. 

Q Did you report to A&P that you were trying to 

get the breakup cured? 

A Several times. 

Q When ,o u were talking to Mr. Turner was it 

your authority and purpose to effect a settlement with the 

joint venture? 

A When I was talking to Mr. Turner I was simply 

after cooperation and Mr. TUrner constantly informed me that 

he would cooperate and I think he tried to cooperate. He 

didn't have just one flood, he had two floods and each time 

it flooded out his asphalt plant and it delayed the matter • 

I don't know whether I have answered your question or not. 

Q What cooperation were you trying to get from 

Mr. Turner that you were talking to Mr. Summerville about? 

A Get the b~acktop repaired and get the trucks 
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off of it so it wouldn't continue to happen. 

MR. PEARSALL: I offer this, Your Honor. 

THE COURT: I think it is objectionable as 

being self-serving. He testified to the substance of 

the letter. Do you want me to mark it rejected? 

MR. PEARSALL: No, that is all right. 

167 

7 BY MB.. PEARSALL: 

8 Q What is the next memorandum? 

9 A The next memorandum is dated 11-15-72 and it 

10 is simply &·memorandum to-myself that Jim Turner said--

t 1 MR. WALLACE: This is solely his handwriting. 

12 If it refreshes his memory, I have no objection to his 

13 testifying, but it is self-serving as it is. 

14 MR. PEARSALL: May it pleaae the Court, I don't 

15 understand why something that tends to prove your case 

16 is objectionable if it is a contemporaneous memorandum 

17 and he states what the nature of it is. 

18 MR. WALLACE: Where is the original? I object 

19 that it is not an original. 

20 MR. PEARSALL: I request that we have an 

21 adjournment long enough for us to find the original. 

22 These matters have been in his possession for two years. 

23 MR. WALLACE: It is a note to himself. 

24 MR. PEARSALL: It is nothing wrong with a note 
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can keep them in under the technical aspect. 

(The motion was argued.) 

THE C:)lJR.'r: Motion overruled. 

Nm.J'TON W. McDANIEL, being first duly sworn, 

testified in behalf of the plaintiff, as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL : 

Q Would you state your name, age and work, 

occupation? 

A Newton W. McDaniel, general contractor, 

age 54. 

Q How long have you been in the general 

contracting business? 

A Twenty years for myself •. 

186 

Q t.Jhat types of work does that genera 1 contractin 

business cover1 

A I do a general line ·of work; you name it, I 

have probably done it. 

Q Were you the general contractor t~ho repaired 

the employees parking lot in the rear of the A&P store in 

the Richmond 5hopp .i.ng Center in late 1968 '! 

A Yes, sir. 

Q .Oid you receive a call from me last evening 

asking if you had given a verbal quotation to Mr. Bailey for 
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restoring that parking lot1 

A Yes, sir. 

Q What was your response? 

A We were talking off the cuff in the neighborhood 

of about a thousand dollars. 

Q llid I ask you to go to the parking lot this 

morning for the purpose of testifying today as to the May, 

1973 cost of restoring the parking lot? 

A Yes, sir. 

Q Uid you see any differences in the parking lot 

today from what you saw when you gave the quote earlier? 

A I don 1t think so; possibly some growth and 

maybe some more debris, maybe. 

Q Would any difference in heighth of growth 

or the possible great .amount of debris have made any 

difference in the May, 1973 price you were going to quote to 

me? 

A I don't think it would make a great deal of 

difference. 

Q When you give me the price you indicate any 

difference you think it would have been. uid I give you the 

following parameters for tbe quotation --

MR. WALLACE: If Your Honor please, I object 

to the form of the question as leading. I think he 
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can ask what he was asked to do • 

THE COURT: Objection sustained. 

MR. \.JALLACE: Or :'what diu you do in regard 

to the cost 'l" 

BY MR. PEARSALL: 

Q What were you asked to do? 

A ~~at was I asked to do in regard to this? 

Q Right, what were you asked to do in forming an 

estimate'! 

A I was asked to go by and check the lot, as I 

had checked it in 1973, and make an estimate of what had to 

be done in replacing what had already been done in 1969 --

maybe I am wrong, in 1969 -- 1969, previously, when I first 

did it, and I was asked to go over the entire lot and make 

·a fair appraisal of what had to be done to put it back. 

Q What were the outside boundaries of the area 

you were asked to include in your estimate.·~· 

A I was asked to check everything from Thompson 

Street to the fence to Floyd Avenue back to the alley, the 

driveway alley part between the A&P store, the same area we 

worked on before, other than the area where the two houses 

were located which I didn't bother with that. It was the 

area where they had two houses on the corner and I didn't 

even figure anything in regard to that. 
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Q They weren't included in your previous work, 

were they? 

A No, sir. 

Q What were you asked to estimate relative to 

the area that you have just described? 

A I was asked to estimate grading the lot, 

clearing the lot and grading it, leveling it, graveling the 

same area that was graveled before, putting these butt logs 

back where they -- where we bad them across the front behind 

the two houses and then across the top of the lot, not to 

the fence but to the driveway, to the walk. 

Q Do you have wilh you your computations on 

which you reached a May, 1973 estimate? 

A Yes, sir. 

Q 1973 cost estimate'/ 

A Yes, air, we had Btl area of approximately 

10,000 square feet to gravel. 

Q Is that the same area that you graveled previous 

ly1 

A That was it, less the same area that we graveled 

before. JJo you want this broken down 'l Do you want the total 

amount or break it downt 

Q Break it Jow~l;" and give aJ.l the details. 

A The placemeq.t -bf the gravel, it took 130 tons 
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of gravel. 

2 Q Would that be the same depth you placed it 

3 before? 

4 A Yes, sir, that is two inches. Back in 1973 it 

5 was $3 a ton delivered; it is more than that now. That cama 

s to $390. We shored approximately five telephone size logs; 

7 they are two still there. 

8 Q What were the logs there for? 

9 A They were there as butts, bumpers for the care, 

10 where they had to stop, and we figured on l."eplacing those 

11 logs, if I can replace them, at $25 apiece. I figured the 

12 labor on it at $430. I figured we got a week's labor for 

13 three men and a supervisor. In getting the lot cleared, 

14 graded and leveled, installing the gravel, of course, we have 

15 to rake it and level it and get it to the right depth, digging, 

16 and .putting the logs in place in a trench, staking them and 

'' clearing up, and that came to $430. The total amount of the 

18 material and labor cost came to $945. We have a 30 percent 

1e profit and overhead, 15 percent profit and 15 percent overhead, 

20 which went to 30 percent, which comes to $283.50. That makes 

21 it a total of $1,228.50. 

22 Q Does that include the procurement of the tale• 

23 phone log bumpers that are ~issing? 

24 A We are hoping we can replace them for that. 
.___ _______________ --- ··-·--
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Q Are you in a position to say that they will --

that it will cost you at least that? 

A At least this amount of money. 

Q Are you willing to enter into a firm contract 

on the basis of that't 

A I think so. 

Did you, at my request, also look at the wall 

just to the south of the employee parking lot1 

A Yes, sir. 

Q Uid you form an estimate of the 1973 cost of 

repairing the wall! 

A Yes, sir, we had a three-foot wall there, 12 

191 

inches wide, three-foot wall, two feet high, with a four-inch 

concrete top, and I estimated, since I was there, I could do 

it for $25. 

Q Is that a 1973 cost? 

A Yes, sir. I could have done it, 1 should have 

said. 

Q What you are saying is if you had the whole 

job you could do that portion of the job for $25'! 

A Yes, sir. 

MR. PEARSALL: Witness with you. 
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..--------- -·-·------ --- -· -·-·-- ---·-··----·------------------------, 

CRQ)S EXAMINATION 

BY MR. WALLACE: 

Q Mr. McDaniel, what was the condition of the 

parking lot in 1973 when you were asked to make an estimate? 

A Well, the logs were dismantled. I don't know 

just how many wer-e there, but they were torn loose and not 

in place. The gravel was dug out and torn and spun around 

and it wasn't in place, some dirt on the gravel; it was debris 

on there, which is still on there, concreto, raw concrete 

poured there and a piece of railroad tie, t~ome blacktop, 

and what not. I would say generally it wa~. in about the 

same, ·probably the same condition today. 

Q I am going to hand you an exhibit which has 

previously been marked as Plaintiff's Exhibit No. 9, a 

photograph dated April 25, 1969 and ask if you can locate the 

parking lot to which you are making reference1 

A This is facing on Cary Street; ··•• I looking 

at it right there? Where is Thompson Street? 

MR. PEARSALL: ·Mr. Wallace, I have no objection 

to your helping him get oriented. 

BY MR. WALLACE: 

Q TI1is is Cary Street west and east; here is 

Thompson Street running north and south; here is Ellwood rUDDi 

into the "T." 
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A Here we are right here. (Indicating) It is 

this area in here; this blacked out area here is the area 

where they had the two bungalows and this area here, coming 

from this point here, actually clean up to this wall here 

and across and down. 

Q Could you just, for the purposes of this 

testimony, put a circle around the area you are talking 

about with this pencil, on Exhibit No. 91 

MR. PEARSALL: May it please the Court, I 
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don't want any detail of the aerial photograph excluded 

I am happy to have him take a non-point on a pencil 

and point it out to Mr. Wallace so he can interrogate 

him. 

MR. WALLACE: It won't be in the record. 

MR. P.ElutSALL: I want htLm to describe in the 

record what it is, and he can have your assistance. 

I don't want any portion of the aerial photqgraph 

obliterated by a marker. 

MR. WALLACE: I have a right to have marked 

what he is making reference to. 

MR. PEARSALL: Because the aerial photograph 

is put in for the purpose of showing all that it 

represents, and I don't want any of that obliterated. 

It is a possibility that this view-through pen I have 
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will allow that to be done and I will try that in a 

corner that bas nothing. to do with the a~ea we are 

talking about. I think that will be all right. 

A This are~ that we are talking about now is not 

the same area. ·rhere have. been some chal1ges made in this 

thing here since we first did the work, in the circle. 

BY MR. WALLACE: 

Q I was asking you now about the first work you 

did. 

A The first work we took it over to the comer, 

aee. 

Q Would you draw with the yellow peocil exactly 

where the first work is that you did? 

194 

A The first work would start right here. (Indicati ) 

You want me to mark it1 Start right here and go down to tbia 

alley which was a parking lot there then, of course, and then 

you had an open area here right on up to a wall right there, 

right at that point there. 

Q This point you say "wall," is that the wall 

that was broken1 

A Yes, right there, and then it came on dowu to 

this point right here and then right on down to the liue of 

this second house· from the corner and then back ov~r to here • 

and, of course, down. 
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.------- ----· ···--·-------------------------, 

Q And this iu 1969 would be roughly tie condition 

it was when you finished the job early in late 1968'{ 

A Repeat that, will you? 

Q \fuat you have outlined shows to ua the work. 

the parameters of the work, iu 1968 and indicates roughly 

where you placed the gravel and did the work7 

A Yes. air -- no, I am not figuring the gravel 

to this whole area. 

Q I am ta~ing abQut 1968? 

A I didn't fix the gravel in 1968. OD the whole 

thing. 

Q t am not worried about that. Now, sir, 1 am 

going to show you, sttcondly, a picture dat·td August 22, 1972, 

marked as Plaintiff's Exhibit 10-a and ask if you can orient 

yourself again and point out the location of the parking lot. 

If Mr. Pe~rsall has no objection. I will point out Cary Street 

being here running west to east; Thompson Street as being bare 

runuiag so~h and north; Ellwood here running east to west 

and the ''T" at Ellwood. 

MR. PEARSALL: And Floyd. 

A This is Tho~i~Pson here? 

MR. PEARSALL: Point out Floyd A"enue. 

BY MR. WALLACE: 

Q Fla,d Avenue is right here. (Indicating) 
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A This is Floyd Avenue, this is Thompson Street, 

196 

this is Cary and this is a dead end back there where the wall 

was, the area we worked on here 

Q Hold on, I want yw to point out wheza it is 

to me. 

A 'l'his would be it. 

Q Parking lot? 

A In this area right here. Right hare, this 

would be the A&P and as near as I can determine, this would 

be the High's store on the corner, whatever it was changed 

to; this would be -- this was the lot behind it and this was 

the whole area here. 

Q The previous photograph you looked at, Exhibit 

9, indicated a clear area all in the area that you worked on 

iD 1969? 

A Yes, sir. 

Q What you are pointing to now has both clear 

area and dark area; can you explain what the darkened area 

~ght be1 Is it the brush and undergrowth that you found 

there?. 

A I can't explain what it is. .!t is no buildings 

back there, no trees back there. This corner at one time, 

before they tore this house down, there were two houses in 

this corner; I can't tell you what the dark area is for. 
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Q Let me shCM you a third phot:pgraph; this one 

is marked Plaintiff's Exhibit 30, it is a photograph dated 

197 

July 6, 1973 and again I am going to help you a moment. Here 

is Car,y Street going from west to east; here is Ellwood coaia& 

into Thompson and this is Thompson Street running north and 

south and Floyd is showing the new bridge. Now I ask you 

can you locate on that, on this particular one, where the 

parking lot is that you are making reference to? 

A It is in this area right here. It starts here 

and goes up to this wall here. Of course, the whole thing 

is actually pa~king here; it is a turn-in here now with that 

fence, but it is the area from here to here and over to this 

turn here and down to these two houses on the corner, in this 

area right here. (Indicating). 

Q Could you mark that with the yellow pen that 

shows the parameters on the outside of the parking lot you 

are making reference to? 

A You are thinking about the whole parking area 

or the parking area that was graveled? 

Q The parking area you graveled in 1968. 

MR. PEARSALL: You previously told him you 

did not want that now. Do you want the graveled area 

or the area he testified to~ 

MR. WALLACE: Are they not one and the same? 
~.-..-_...;...._ ______ ----,.-________ _ 
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A No, the graveled area doesn't cover the entire 

area. 

BY MR. WALLACE: 

Q Let's go back again just so I am not confused. 

On Plaintiff's Exhibit 9 you outlined for me that parking lot? 

A Yes. sir. 

Q Is this the same parking lot that you see now 

on Exhibit 30, Plaintiff's Exhibit 30? 

A The same area. 

Q Will you outline for me on Exhibit 30 exactly 

the same parking lot that you outlined on EXhibit 9? 

A The entire parking lot? 

Q Yes, sir. Again, you are using a yellow pen, 

A Let's do it this way, first. I have to come 

in, leaving the area for these two houses - I don't want 

to be.·confused -- that looks like the area to me; that is 

tll! A&P store here and this "-Tould be the c, -rner building and 

this would be the lot here .and this area W· .. Juld be the parking 

area. Go over to here, over to that point there and would 

came back up to here, possibly to this place right here, and 

then it would _go -- the whole area would go on up to here 

and come right on across to here and down_to where these ~o 

houses were located and back across this. (Indicating exhibit) 

Q Now you have drawn with the J ellow line the 
----· ·-·-··-·-····----·-
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limits of the parking lot, the boundary limits that conform 

generally to the same ones you drew on Exhibit 9; you have 

now placed them on Exhibit 301 

A Yes, sir. 

Q \Vhat is on Exhibit 30, this area that you 

199 

were asked in 1973 to give an estimate of repair and restora-

tion to, the area inside the yellow line1 

A This much area there'/ 

Q Y.es. 

A I don't know whether that -- I don't remember 

whether all of that area was there or not. I checked this 

far the 

What did you make your estim~te aa? 

A I made my estimate mostly on this gravel area 

and placing logs around here. 

Q Show me where the graveled area is that you 

made your estimate on. 

A The graveled area would come qp to this point 

and go from here over to here and up to th. t point here and 

over to here and down to there, and that 1~- where the logs 

were and that is where the gravel was. 

Q Now you have indicated an area rectangular in 

shape 

A No -- well, possibly, yes. 
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Q -- in shape, generally, inside the ltmits of 

the parking lot that you had already indicated previously 

on Exhibit 9 and 30 and it is located generally in the 

southeast corner, is that correct? 

A Southeast corner? Yes, southeast corner, yes, 

sir. 

Q It is this area in the southeast corner that 

you made your estimate on that you are testifYing about 

today'/ 

A Yes, sir. 

THE COURT: What exhibit is that1 

MR. WALLACE: Exhibit 30. 

BY MR. WALLACE: 

Q In doing your work in 1968 or 1969, as shown 

on Exhibit 9, did you provide gravel and all of the work 

200 

to set up the entire parking lot as shown there, inside your 

yellow lines 'I 

A I furnished the labor and the gravel and 

everythl.ng except the logs, they were on the job, and we 

cleared this whole entire area here and we leveled the whole 

area and cleared it. We leveled this area here, particularly, 

and graveled it and we put bUDper logs from this point over 

to this point het"e. 

Q What you are ~aying is you did the entire work 
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inside the yellow line as shown .on Exhibit 91 

A Yes, sir. 

Q When you came to Exhibit 30 in 1973 you were 

not asked to do as much work, were you? 

A I was asked to figure on what had to be done 

to put it back like it was in 1969. 

Q But you did not make any computations, as I 

understand it, for the years outside of thLs yellow rectangle 

here but still within the parameters of wb 1t you have done 

before'/ 

A No, sir, I didn't. 

Q Why did you not do that'/ 

A Well, they wasn't using all of this particular 

area for parking at the time but it was cleared and all and 

I was to put, as I understand it, the primary parking area 

which ia the area that had the gravel on 1:, back in shape 

with tile bumper logs. 

Q Do you see any ·vehicles on t 1e 1969 exhibit, 

Exhibit No~ 9, plat? Do you see any vehic~es located there? 

MR. PEARSALL: Let the exhibit speak for 

itself. This witness has seen it for the first time. 

MR. WALLACE: I am asking what he sees. 

MR. PEARSALL: This witness is not called upon 

to interpret an aerial photograph. He bas cooperated 
"-------------------·~- -·---- ·-··· _____________ __, 



2 

3 

4 

5 

6 

7 

8 

9 

10 

I ~ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTF.RS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
McDaniel - cross 202 

--·-----·-··---------- ------------, 

fully. 

THE COURT: Sustained. 
' 

BY Mil. WALLACE: 

Q \fuen you were ·there in 19 -- strike that. 

When did you go there in 1973 to make your esttm&te? 

A I am speaking from recollection; I say somewhere 

.in May, April, May. 

Q In 1973'/ 

A Of course, that is roughly; I didn't make a 

written estimate on it. We looked •t it, we ware talking 

about a rough estimate, what we were talking about and what 

would be roughly any ballpark, off the cuff, and there was 

nothins put in writing about it. 

Q Did you make any notes about what you saw? 

A No, sir. I just looked at i; and determined 

by the size of the area. I remembered it >efora and deter-

mined iD my own mind how much we had to cover. 

Q Had any part of that area you made an estimate 

on suffered undergrowth or bushes or grass growing up throush 

where the gravel had been before? 

A I don't think it is a great deal of growth 

in that particular area, no, sir. 

Q But there ·was some, was there not1 

A Yes, sir, there is going to ~e some where dirt 

169 . . 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND. VA. 23219 
McD8 niel - cross 

is showing; there will be some growth, yes, sir. 

Q When you went out there in 1973, either April 

or May, how many times did you go'/ 

A Once. 

Q Did you see any cars parked there? 

A I wasn't looking for cars, you know. I am 

203 

running all the time and I just I didn't pay •D¥ attention 

to whether any cars were on the lot or not. 

Q Did you render at that time a written estimate 

of what it would take to do the work? 

MR. PEARSAIJ..: He said he did not. 

A No, sir. 

BY MR. WALLACE: 

.Q 

A 

Why did you not render it in writing? 

Well, I had done work, this type of work, and 

I guess in this field of work, done work for Mr. Bailey 

I reckon I did a quarter of a mile work for him and never 

gave him a contract for anything I ever did. 

Q Were you asked to do the work in 1973? 

A Asked me to check it. 

I didn't ask you that, I said were you asked 

to go ahead and do the work, based on your verbal statement 

on your verbal estimate~ 

A No, sir. 
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out why'! 

A 

q 

McDaniel - cross 

Did you check back with Mr. Bailey to find 

No, sir. 

When did you prepare the est~ate that you 

testified about here today! 

A This morning. 

Q You went out and looked at it last night? 

A This moming at 6:30. 

Q How many times have you see1. the property 

since April and May of 1973 until this mo: ·ning? 

A Five or six times. 

Q For· what purpose? 

A Painted the front of the A&' store, I painted 

it, roof on top; I was two trips there doing that and I have 

been up there several times, at least twice, in regard to 

those two jobs and figuring what it might be to do what had 

to be done. 

Q You have testified that it would take 130 tons 

of gravel to restore it to a two-inch depth inside this 

rectangle; do you recall how much gravel it took initially 

to do the whole project: 

A No, sir. 

MR. WAlLACE: Do you have his bill that you 

had before'! 

·171 
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MR. PEARSALL: I think it is his rejected 

exhibit, is it not? 

THE COURT: You mean the 1968 one1 

MR. W .. L\LLACE: Yes, sir. 

THE COURT: Here it is. 

BY M11. WALLACE: 

Q How much is gravel per ton at this time? 

A Delivered? 

Q Delivered? 

A It will run about $3.30 or $3.40 per ton 

delivered, depending on where you get it. 

Q Hqw did you make an estimate that 130 tons 

would be necessary, what computations did you make? 

A I figUred I had 10,000 squa~e feet to cover, 

two inches. 

20S 

Q How did you make a computation of 101 000 square 

feet'! 

A I called Tidewater Gravel Corporation; I 

asked them how much would I need to cover that area two 

inches deep. 

MR. WALLACE.: I would object to anything they 

told you. 

BY MR. WALLACE: 

Q Did you make the computatio.l yourself as to 
'------------------------- . 
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how much would be needed~ 

A No, it was easier for me to call them. 

MR. WALLACE: Your Honor, I wove to strike 

any evidence in regard to this particular thing, 

that is, the amount of tonnage needed since it is 

not his own evidence but hearsay from somebody else. 

THE COURT: Objection sustained. 

BY MR. WALLACE: 

Q As to the 10,000 square feet, how did you 

compute that you had 10,000 square feet to restore? 

A I measured it off with a 101 t foot tape measure 

and multiplied the length by the depth. 

Q Do you have any computations with you? 

A I got 92 feet. If you want to fisure this, 

you got 92 feet going from the alley to where the araval 

stops behind the second bungalow, 92 linear feet. 

Q On Exhibit 30 where you marked I would take it 

to be this line right here which would be --

No, 92 feet here. (Indicatit.g) 

Q 'then it would be the line a~ong thompson Street 

is 92 feet from start to finish; now what would be the 

length of that line away from Thompson Street? 

A It is over a hundred feet. 

Q How many feet is it on your notes? 
...___-------------·--··-··-··-----· 
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A Here~is'what I arrived at, 9600 square feet. 

THE COURT: What was your answer? 

MR. WALLACE: He said he rounded it to 9600 

but I asked him what was the length of it the time 

that he measured from Thompson Street back to the 

depth of the parking lot. 

A I copied this over on a pad . I bad one of 

these big pads I measured on, you lay it lown aad it doesn't 

get dirty, 92 feet here and I measured a ·tundred feet here 

and as far as I could determine it was 35 or 40 feet from 

this hundred foot point from here to here. 

Q Did you measure it? 

A Yes, but I didn'-t put it on here. 

Q So you are talking 135 feet, 140 feet deep? 

A Possibly. It is hard to tell where I stopped 

it all together because it has been dismantled and dug up 

but I know I went over to that wall with it. 

Q You went to the edge of the wall ? 

A I went as far as I thought ~.t would be, the 

area where it had been covered before, and without overdoing 

207 

it, and also giving the measurement the benefit of the doubt. 

Q Then you multiplied, as I understand, your 

computations, the length times the width and came to a 

square footage? 
-------- ... - . ·----------....1 
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A Yes, sir. 

Q And then from then on you relied on Tidewater 

to give you an estimate of the tonnage? 

A I didn't ha~e any time. When I went there 

this morning and checked it, I called and got the recent 

price on the gravel, the 1973 price, and we figured it right 

tlltre on the phone. 

Q Now as to these bumper logs, you estimate 

that there are five missing; I take it that is what you 

found missing this morning1 

A I would say it was five. It.ts about 250 

feet area there we had logs in. 

Q Do you recall how many wexa missing in May, 

1973 when you were there? 

No, sir. 

Q Do you know whether any mora are now missing 

than were missing in 1973, of your own p·ersonal knowledge? 

A I really don't know. 

Q So you can't really say, then, how many were 

missing in 1973? 

A No, I can·'.t say -- I know they are missing now, 

and I didn't count the logs when I was there and I took a 

rough glance at it and give him a rough off-the-cuff estimate 

of what I thought it m:fght take to put lt back. 
'------------------------·-------------' 
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Q 
~,L 

Do you d~ll in bumper logs on a regular basis? 

A 

Q 

A 

No, sir. 

Did you have to call sauebody to get a price? 

I base six logs at about $25 apiece. I don't 

think you can bqy them cheaper than that, 30 foot logs; 

some they have was 12 inches at butt. 

Q When is the last bumper log you bought? 

A I don't know. I didn't buy those, I didn't 

check the price and I don't know if I Catl get tnem. 

Q So when you tell me you are short five bumper 

log~, about $75, you are not really sure whether that is the 

price or not? 

A I would be reasonably satisfied that you can't 

buy them any cheaper than this estimate I have here,. six loas, 

$25 apiece. 

Q Now the next it au you talke'-: abou : was labor. 

You estimated it to be $430 for one week' t work to restore 

this particular part of that parking lot which would include 

three men and one supervisor; is that as I understand your 

testimony? 

A Yes, sir. 

Q What hourly rate are you charging for each maa? 

A $4.50 an hour and $8 for a supervisor. 

What is the hourly rate today for these men1 
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A That type of supervisor will run about $9.50 

or $10 an hour and about the cheapest labor that knows 

auythins is about $5.50, $5.75. 

Q Did you go back and look at your own records 

to determine the 1973 prices for labor, that is, for these 

mea and aupervisor1 

A I determined by the increase in ~ payroll, 

what I have had over the last year or two .. 

Q I asked did you so back and check to see what 

the labor costa were? 

A No, sir, 1 didn't, but I know it bas been 

increased, and I know I haven 1t had anybody on tbe payroll 

that I paid any less than that. 

Q And you have a factor added once you came up 

witb a total, you have a factor added to it of profit aDd 

overhead? 

A I have to have a factor added to it of profit 

and overhead, which amouata to about 15 pt:ccaut overhead 

and 15 percent profit. 

Q What is the total amount of your estimate? 

A You want tbe total amount with the cwerhead? 

Q Yes, sir. 

A And with the wall, the end wall? 

Q I am not talking about the wall. 

177 ,_. . 
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A $1,254.50. 

Q Of that, $289.50 is overhead and profit1 

A 'lba t is right. 

Q Was that your overhead and profit factor in 

1973? 

A I have always had to make that to 8tay in 

business. 

Q You are reading from your own notes showing 

the figures $390, $430 1 $25 and $120? 

A That $25 carrifed the price ·lf that wall. 

THE COURT: $390 includes i··:? $3~0 includes 

the wall? . 

A No, sir, $390 for the grave~, delivered; 

$430 for the labor; $120 f9r the logs, aud $25 far the wall. 

BY MR. WALLACE: 

Q That totals $965 and you have an overhead 

and profit factor of $289.50 added to it to make the total 

of $1,254.50, is that correct~ 

A Yes, sir. 

Q One other thing; you have testified you have 

been there some five or six times to this particular site, 

did you not'! 

A I have been there checking the stare and the 

area • 
...__ _________________ - -·-···-··--··-----
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Q You are f.miliar with tbia parkiaa lot that 

we are talking about? 
~~·\ .... 

A I think I am pretty familiar with it. 

Q Have you war seen any cara or vehicles 

of aay kiDd parked f.D it? 

A Yes. I doa't know how mauy; there were one 

or two parked there this momlug and I was there at 6:30 or 

quarter of 7: 00. 

Q Do you recall seeing any in 1973!' 

A I wasn ' t looking for cars • If I told you, 

1 would be telling you something I couldn't ram .. ber. 

212 

MR. WALLACE: I don't h8'1e any other question•. 

IBDIRECT EXAMINATION 

BY M&. PEARSALL: 

Q Mr. McD8niel, when you are workins up a 

quotatioa or estimate on the basis of wb:l.ch you •re williras 

to contract, do you generally follow the aa11a procedure 

relatlve to atone quantities that you used tld.f; momiag? 

A Yea, sir, that is right. 

Q That is, you furnish to the atone supplier 

the square feet and the depth and as a service to customers 

the atone aupplier gives you the computation to that and 

tells you how many tons you need, and the price? 

--- ·-------
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A Yes. All he has to do is look at the chart 

and give it to me. 

Q That is your standard operating procedure? 

A Yes, sir. 

Q When he gives you that price do you regard 

it, and does he regard it, as a quotation of the charge 

which he will make to you for delivering the stone if you 

say "send it out?'' 

A Yes, sir. 

Q You don't know what profit he is getting. in 

it? 

A No, sir. 

Q You don't know what other people's prices are 

in talking to him? 

A No, sir. 

Q But this is a quotation to you of what he will 

charge far furnishing you this much stone? 

A Yes, sir. 

MR. PEARSALL: May it please the Court, I 

didn't want to interrupt the other interrogation 

213 

because I realize that these questions would be neces-

sary for me to reopen the matter. I respectfully 

observe to Your Honor and urge upon Your Honor that 

the quotation by Tidewater Stone is not offered for 

180 
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the purpose of showiug the truth or falsity of it 

but as a verbal act, but that this is a quotation 

and represents what ther will deliver for, regardless 

of how true it is to their cost or untrue to their 

cost and it is a verbal act that is an exception to 

214 

the hearsay rule. It is a s_tandard operating procedur 

fer contractors. 

THE COURT: It is not in evidence, though. 

That is not in evidence. 

MR. PEARSALL: What is not in evidence? 

THE COURT: That it is a standard operating 

proced~e for contractors. 

MR. PEARSALL: To receive quotations? 

THE COURr: Yes, sir. It is his standard 

operation; that is the evidence. 

MR. PEARSALL: May I ask a f~w more questions, 

then? 

BY MR. PEARSALL: 

Q r1r. McDaniel, you said you had been operating 

as a general contractor for how long? 

A Twenty years. 

Q Are you familiar with the operations of your 

competition? 

A I think I am. 
L------------------------·· .. ·-·--·---
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Q Is it your belief that to order crushed stone 

215 

from any of the suppliers tbat any genera 1 contractor require 

that the quotation be in writing? 

A Not as I know of. 

Q Is it your belief, with the knowledge of 

aperatiooa of the geuaral contracting business, and your 

competitors, that in Che purchase of crushed stone they 

call far the quote on that day for the crushed atone? 

A Repbraae it again, please, Mr. Pearsall. 

Q In your knowledge of your own operation and 

that of your competitora, when it bec01188 neceasaXJ for 

crushed atone to be uaed on a job, is it your' belief that 

it is standard operatfag procedure for the contractor who 

needa the crushed stone to call the crushed stone &\JE'Plier 

and ask what the crushed stone would coat delivered 1-•er ton? 

A I think ao. 

Q From your knowledge of your own operations 

and that of your competitors is it your belief that these 

charts which you say the suppliers have of cruabad stone -­

which the suppliers of crushed atone have to make a quick 

computation of square feet and depth. are charta that con-

tractors such aa you uaa or rely upon in orderins crushed 

stone? 

A Yea. air. 
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Q Is it your testimony, then, that the procedure 

that you used this morning was the standard operating 

procedure among genera 1 contractors doing the type of wor~ 

that· you are engaged ~n? 

A I would say so. 

MR. PEARSALL: I respectfully submit, Yotr 

Honor, that here we have the test~ony of an experience 

contractor following general operating procedures far 

contractors of his type of operation. We are not 

talking about contractors working on an iaternational 

scale having groups of estimators and having to do 

everything on formal bid; we are talk1Dg about small 

jobs in general contracting and that he has followed 

these standard oper~ting procedure for that and that 

his estimate is a valid estimate made by a person 

competent to give it. 

THE COURT: What ia,yo\r position, Mr. Wallace? 

MR. HALLACE: Judge, even though all of that 

may be true, we are dealing with a 1973 price which 

is something given to him on the t'3lephooe and I think 

absent better evidence, it is hearaay and ought to 

be excluded, regardless of methods by wt.ich it was 

secured. This is calling up and saying !'what tt1as J 
your price two years ago?" and I move that it. be 

---------------··-·-·-··-·········--
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excluded; it ought to be. 

THE CWB.T: Aa I understand, what he has 

testified to, he checked the prices this momins 

as to what it would coat to do the work. 

MR. PEARSALL: He checked the prices tb:l.s 

morning for the 1973 cost of stone, Your Honor. 

It was a verbal act by the atone company iD saying 

what the 1973 price for stone was. 

THE CCIJRT: Mr. Peusall, I belifW'e you have 

established the custom and usage in this iudustry 

and I rule that it is admissible. . I nota your 

exception, ~. Wallace. 

MR. PEARSALL: No further questions. 

(Witness excused.) 

MR. PEARSALL: 1 recall Mr. Bailey. 

RUFFIN R. BAIL.l:.Y, being previously sworn, 

res\IDed the staud and further testified as follows: 

UlRECT EXAMINATION (Continued) 

BY MR. PEARSALL: 

Q Mr. Bailey, on adjournment yestecday there was 

colloquy as to any conversation that might occur bet·ween me, 

as counsel for the plaiutiff, and you, as a witness for the 

plaintiff, during the adjournment. Has any coaversat .~n 

whatsoever occurred between you and me relating to this 
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A Yes, Your Honor, and I was trying to explain 

the t~e that it takas, that actually the work was done la 

1968 and the picture was taken in 1969 and tbara is not 

one siogle car on it. It took us almost a year to get them 

on there. 

THE COURT: What would you have to do now? 

A Same thing we did then; that is what I was 

trying to explain, wha~ we did then, we would have to do 

again. It is just a natural habit of an employee to park 

directly in front of his place of business, if he can. 

BY MR. PEARSALL: 

Q And at my request did you form an estimate of 

what it would cost to do those same thins& again? 

A Yes, sir. 

Q And have you been asked to form that estimate 

as of May, 19731 

A Yes, sir. 

Q What is that estimate? 

A $220. 

Q Were the trucks performing the joint venture, 

that you have testified were crossing the Richmond Shopping 

Center, loaded or unloaded? 

A Both. 

Q Was the breakup that you have testified to in 

185 
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the Richmond Shopping Center uniform in the entire area 

between the A&P and High's store? 

MR. WALLACE: I object to the form of the 

question as leading. 

THE CClJRT: (l)je ction sustained. 

BY MR. PEARSALL: 

Q What was the condition? Where was the 

breakap located? 

225 

A As I testified, the first thing that I noticed 

was the disintegration of the macadam parking lot between 

the A&P and the new High • a building. It was cloaer to the 

High'a building; it was on a diagonal, leading directl~ 

from the sips on the west side • or from the side of the 

signs on the west side, ~o the driveway exit, and it was 

approximately twenty feat wide, and I would sa, approximately 

fifty feet long. Now what happens•: ia a thing of this sort 

is that you have a smooth surface which is painted for car 

apacea, and then as the macadam basins to disintegrate you 

get what we term or I term aa an elephant hide cracking -­

THE COURT: Mr. Bailey, excuae~me; I realize 

what you are saying is probably very tmportant to 

you but his question was "where was the breakup?" 

not how it came about. Is there anything further on 

that point? Were thare other places that there were 
.____ ____________ ------
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breakups? 

A When we term it as breakup, yes, sir, there 

were numerous places that had begun to g"ive us the elephant 

hide appearance; however, the complete breakup --by that, 

breakup down to the base to where chunks of macadam had 

come loose and were anywhere, that was in the area that I 

outlined. 

BY MR. PEARSALL: 

Q Have you ever had any experience, Mr. Bailey, 

in your years of property management, in the installation, 

maintenance and replacement of macadam surfaces? 

226 

A Mr. Pearsall, and Your Hoilor, I didn 1 t mean to 

be facetious yesterday when I named you as the only one; 

we represent Groome Transportation in their parking lot 

near the Coliseum; the Trailways, Rudisill, yourself; we 

represent Grace Street, Adams Street, so many I can't name 

them, but I want to get that in because we do represent and 

have represented many, most of which we developed ourselves. 

We demolished the houses, we graveled first in order to get 

a sound base, and you go back and r~gravel and then you place 

your macadam. Yes, sir, I have done quite a bit of it. 

Q Has it been your responsibility to observe 

the macadam and maintain it and replace it where it is 

weakening? 

1117 



2 

3 

4 

5 

6 

7 

8 

9 

10 

i 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

<..... UVt:.H rUN Lt:.t:. 
SHOR fHAND REPORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

Bailey·- direct 

back of the A&P, seems to be a great deal atronaer to carry 

much heavier loads and maybe this had been required. 

228 

MR.. WALLACE: Your Honor, when he starts say lila 

"maybe," I object to that testimooy. 

MR. PEARSALL: Confine yourself to what you 

observed. 

THE COURT: Just a minute, your objection is 

sustained. 

BY Mil. PEARSALL: 

Q Confine your testimony to what you observed 

about the thickness ar condition of the pavement. 

A On observation it was apparent that the base 

and the macadam was of a much stronger quality iD the 

~ediate vicinity of the A&P supermarket than it was at 

the other l~its or the southern limits of this parklDg lot. 

Q You testified yesterday to trucks going from 

Floyd Avenue .toward Cary and returning; why would they do 

that? 

THE COURT: Objection sustained, it ia calling 

far a conclusion on the part of. this witness. 

BY MR. PEARSALL: 

Q Mr. Bailey, did you observe the operations, 

tle truck movements'! 

A Yes. 
-- -··-·. ----. . - --·-----------' 
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Q Was there a ramp at Cary Street that they 

could so out? 

A There at the beginning there was a ramp that 

came up to the side of the temporary bridge on Floyd Avenue 

that came up from the railroad, to the side of the temporary 

bridge at Flo~d Avenue, made a turn and went toward the 

buildiDg of Williams and Harvey on cary Street aDd there wa• 

a small area that they could exit at that point. However, 

this was closed very Shortly because of the demolition of 

the Cary Street bridge and the only ramp in tbia particular 

area, and I am talking about the area that is wast of the 

229 

RiciiDond Shopping Center property, was the ramp that came up 

from the railroad to Floyd Avenue. If I may poiat out,at 

one time there was a ramp underneath the bridges, at both 

the old bridge and temporary bridge at cary Street that 

came up to the same level on the southern -side of Cary Street, 

not on the Richmond Shopping Canter side. 

Q But this particular operatioa, was there a 

· ramp they could use'/ 

A Yes, there was a ramp on Floyd Avenue, into 

Floyd Avenue. 

Q Now uaing Plaintiff's Exhibit 32, rejected 

Exhibit No. 35, Plaintiff's Exhibit 36, Plaintiff's Exhibit 

34 for such assistance as they might be for you in refreshing 
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Q Was there a· ramp at Cary Street that they 

could go out? 

A There at the beginning there was a ramp that 

came up to the side of the temporary bridge on Floyd Avenue 

that came up from the railroad, to the aide of the temporary 

bridge at Flo~d Avenue, made a turn and went toward the 

building of Williams and Harvey on Cary Street aDd there was 

a small area that they could exit at that point. However, 

this was closed very shortly because of the demolition of 

the Cary Street bridge and the only ramp in this particular 

area, and I am talking about the area that is west of tlw 

229 

Rictaond Shopping Center property, was the ramp that came up 

from the railroad to Floyd Avenue. If I may poiat out,at 

one time there was a ramp underneath the bridges, at both 

the old bridge and temporary bridge at cary Street that 

came up to the same level on the southern side of cary Street, 

not on the Richmond Shopping Center aide. 

Q But this particular operation, was there a 

ramp they could use? 

A Yes, there was a ramp on Floyd Avenue, into 

Floyd Avenue. 

Q Now U8ing Plaintiff's Exhibit 32, rejected 

Exhibit No. 35, Plaintiff's Exhibit 36, Plaintiff' a Exhibit 

34 for such assistance as tbey might be for you in refreshing 
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venture ceased in May of 1973. It was in early 1973 they 

were still using it. 

Q Mr. Bailey, do you make appraisals ~ro·fessionall ? 

A Yes, sir. 

Q Are you an MAI1 

A No, sir. 

Q Why do you not have that designation? 

A 1 have been appraising for a long time and 

the normal appraisal that I make is a letter type appraisal. 

If you become an MAl you agree to make only· narrative type 

appraisals and charge accordingly. 

Q What is the difference between a letter 

appraisal and narrative type appraisal? 

A The letter type appraisal, the difference is 

the price. A letter type appraisal is a short description 

of the property and your estimate of value. A narrative 

type appraisal is everything from the his&ory of Richmond, 

if it is in Richmond, histories of the area and the growth 

and factors ~taining to the area or the city, comparisons 

within the past year, full and complete description of the 

propercy, the three separate approaches to the appraising, 

and this type of thing, it is a lengthy deal and they charge 

you accordingly. It is designed so that a man in St. Louis 

can understand what a property in &ichmond is worth. 
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Q J.lo lending in8titutions in Richmond rely on 

your letter type appraisals1 

A Yes,sir, banks·-- l hadn't completed the 

answer to the question you asked originally but I was an 

5 I 
FHA appraiser at the time I was asked to apply for membership 
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in the MAl; member of the Appraisal Institute. -I was an 

FHA appraiser, appraised for banking and lending institu­

tions and all on the basis of a short form appraisal. I 

d.id not want to give it up. 

Q uo you have any basis for an informed opinion 

as to the value of land in the Richmond .;hopping Center1 

A well, as of what date? 

Q As of mid 1973s 

THE COURT: which land are you talking about? 

Some land in the shopping center has buildings on it 1 

some is vacant. 

BY MR. PEARSALL:· 

Q I am talking about raw land. 

A I have to ass\IDe you are talking about the laad 

in .:he dt-~a in wuicn we have oeen disc.ussing. 
I 

Q LeL~een Cary and Floyd, rhompson and the 

railroad L.rack. 
I 
I 

.:\ le:»,sir, i have an opinion as of 1973. 
I 

Q liav a you negotiaced any sales or leases· of 
-------- -·--··--·· -----

I 
_j 
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this land and in the time frame af mid 19731 

A Yes, I bave two. 

Q Did you negotiate with the Highway Department 

relative to 

MR. WALLACE: If Your Honor please, I have 

allowed him to lead in hopes we can move on but I 

rather he did not lead the witness. 

THE COUH.T: Do you have any objection to his 

testifying as to the appraised value of property in 

that area, his qualifications to do it'/ 

MR. WALLACE: AS to his qualifications~ 

THE COURT: Yes. 

. MA. WALLACE: Judge, I am not sure that· this 

is material or relevant to this case. 

l'H~ COlRT: I dora 't know where he is going 

but the matter of qualifications, do you object to 

.that? 

MR. WALLACE: I do not stipulate he is an 

expe.rt because he is not a member of the Society 

MAI. 

·raE COURT: You may continue, Mr. Pearsall. 

EY NR. PEAltSALL . 

\,.}" i.Lh what frequeucy do fOU do appraisals l 

A SUJDetiwes Jaily but t.Bostly weekly. 

192 
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Q And for· what period of time is that extended? 

A 25 years. 

Q Have you negotiated leases with full authori~ 

to make the contract relative· to properties in this part 

of the shopping center, as well as the other part of the 

shopping center? 

A Yes, air. 

MR. PEARSALL: May it please the COurt, I 

offer- this maD as an expert qualified to· give real 

estate values •. 

THE COURT: What ·~ you 1 Mr. Wallace? 

MR. WALLACE: I still object. I Jmow he bas 

had experience but the fact that you have had some 

experience doesn 't qualify yo.u. and I think the real 

estate profession recognizes there are two agencies, 

two national· professional societies, either MAI or 

SRA, which are recogniz.ed as national appraisal 

units. He says he is not in those, chose not to be 

in those and that is his own choost~g. If, in fact, 

that is correct, I would not stipulate he is an 

· expert even tbo•h he may have been doing it far 25 

years" 

·rHE COURT: 1 don't believe that tbe law 

requires that he have that membership. I feel he is 

193 
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qU.lified, based on that experience. I will let 

him testify. I think it goes to the weiaht as to 

whether or not he is a member of those aoaietiea 

rather than the admissibility of it. 

BY .MR. PEARS~: 

Q Other than these two sales or leases which 

you have mentioned have you conducted any other negotiations 

for use of land in the shopping center as it originally 

stood prior to any acquisition by the Highway Department1 

A Would you repeat that? 

(The previous question was read.) 

A Yes, I· thought there· was another one and this 

was after -- yes, one. 

Q With whom? 

A With the Highway Department. 

Q And on what basis was that negotiation? 

A The Highway D~partment 1 instead of condemning 

the property, wanted to lease a corn~r, triangular portion 

of the property on Floyd Avenue at the western --

MR. WALLACE; lf Your Honor please, I object 

to the materiality or relevance of this, as to 

negotia&:~ otiS wit: tl the Highway Department that land 

they may or may 11 ot. Le taking; we are calking about 

another kind of case. 

239 
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____ _.,:__________ ---------·-

MR. PEARSALL: I will show the relevance of 

tbl.s before I iet through. I am attempting to 

establish what was the ·understanQiDI reached relative 

to tbe use o~ land by the Highway Department on a 

temporary easement. If that isn't germane and 

relevant to t• · value of a temporary easement, -I 

don't know what could be. 

MR. WALLACE: If Your Honor please, I would 

like at this point to make a motion to exclude all 

testimony relatins to the value of· easements because 

of the provisions of Section 107.12 which is already 

in evidence, specifications under which ·Mr. Bailey 

aad the Richmond Shopping Center are bringing suit. 

It specifically states in that section that they may 

bring actions, since the Court has ruled that way, 

that they may bring action far damages or injuries 

240. 

to aqy public or private property based ~n restoration 

cost and that it does not refer to the ability to 

say "you took an easement; '1 that is another creature; 

it is not covered by this section and I don't think 

we should have any evidence based on:it. this section 

based on the value or non-value of temporary con-

struction easements, if there is such an animal, and 

I believe there is no such . 
.. ----. ~95 ---- ------ -------------·--
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MR. PEAKSALL: In response thereto I am 

advised that a certain portion of 107.12 is brought 
.•J.- - .. 

to the attentiOn of Your Honor. 

(The motion was argued.) 

MR. PEARSALL: They are the two port-ions of 

107.12 we are· suing on and I was asking this witness 

about agreements reached with the Highway Dep$rtment 

for a temporary construction easement and since 

opposing counsel says there isn't any such animal, 

I would like permission from the Court to continue 

with this witness to get eatabl~shed what is • 

;temporary construction easement. 

THE COUR.T: The Court bas been sitting since 

early this morning. It is about five minutes of 12:00 

Let's take our noon recess and begin at 1:15 and I 

will look these documents over. 

MR. W~CE: This is what is in evidence, 

Your Honor. 

'£HE COURT: We will pick up at 1: 15. 

MK. PEARSALL: For your convenience, 107.12 

is quoted in full in the complaint, in the MOtion for 

Judgment. 

THE COURT: rhank you, Mr. ~earsall. 

(Luncheon recess.) 
'---------- -·-----·---~-------------- -------

I 
I 
I 
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THE COURT: . I believe, Mr. Wallace, you were 

making a motion the last t~e we were together. 

MR. WALLACE: The motion for Judgment filed 

by the plaintiff in this case alleges that it is 

entitled to third party beneficiary relief because of 

the breech of the contract, in particular, Section 

107.12 of the Virginia Department of Highways Road 

and Bridge Specifications, ~nd that section is set 

forth in tha pleading. Under Section 107.12 it is 

required that the contractor.be reaponsible for 

preservation of the property and if, f~r any reason, 

it says ·in the la~t paragraph, 11 lt is either direct 

or indirect damage or injury. done to such property 

on account of any act or omission, negligence or 

misconduct in the method of executing the work or 

in the consequence of the non-execution, t ben, me, 

242 

I 
! 

either shall restore the property to the condition it 1 

was before by either repairing, rebuilding or I 
I restoring as directed, or, two, he must make settle,-:·.··~ 

I 
ment.. He has an ope ion, restore or settle. We are l 

speaking here of damages, direct or indirect, or 

injuries occasioned by failure to protect or do the 

contract ln a manner in which the contract is called 

for, that 1-,:going onto· adjacent property. It is 
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•'' 

nothing in this section tnat authorizes or makes 

menti~n of an easement or creation of an easement 

·or the takin& of an easement. It is, in its essence, 

a statute r·e~~arding trespass or, I should say, 

contract sectiem regarding trespass and not one 

~egarding retractable obligations that can be 

entered into such as a temporary easement. I think 

it would be improper for any evidence to come forth 

._. ·this time· in· xe:gard to an easement when such is 

not permitted by a section upon which the plaintiff 

sua.,.; damages, yes, ·sir; injuries, yea, air; taking 

of an easement, no, sir. If he has an action for 

·that, which I say that be does not, it is under 

some other ·provision and if it ia under some other 

provision, then I am entitled to raise my third 

party beneficiary defenses that l have tried to 
raise and everybody overruled. 

MR. PEARSALL: May it~·please the Court, this 

is just au attempt one more t iale tu re-open and 

re-drgue t:he demurrer. The .:»eccion 107.12 not only 

includes t.:haL to which he referreu but it includes 

a contrac~ual obligatiun of the contractor when he 

i£ ·.going L o t:he lanJ of another to get written 

permissioia to do so anu file it with the engineer. 

243 
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~----- ..__;..1--------- -----· 

Th~ pleadings say that in clear disregard:Pf said 

o~l~ation the joint venture did utilize, without 

permission, temporary construction easement across 

the land and failed to restore and the action w~s on 

that basis, i.t was· argued on that basis. The 

demurrer was sustained on that basis. 

(The motion ...as argued.) 

THE COURT: The difference is trying to decide 

whether there is one in this case, whether there was 

a temporary construction easement. 

MR. PF..ARSALL: I have an expert witness and 

a eyewitness and I am i.n the process of putting him 

aD and showing that there was such a use. 

THE COURT: As I understand Mr. Wallace 's 

argument is that you brought a third party beneficiary I 

action, too • :so you are bound by th:L s contract. If 

you look at this coti~actual provision 107.12, 

according to his theory there is r•:> tem>,-:>'rar·; 

construction easement providing for in this contract, 

as I und£~rstand his argument. 

MR. WALLACE: That is ccn~~ect. 

·rHE COURT: :Je are nat calking about what is 

the nat'Il:'E· of the easement. He ts saying that you 

l 
don't hmre rmn, anyway , _ wh~n __ Y:L __ 1 ook .:t this ::ntra~-~j 

.________ ----·---i!J-9 
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that all you have here is an action for damages, 

damages done to the land. 

MR. PEARSALL: May it please the Court, we 

don't have to call it !'temporary construction 

·easement:'' or "lease for interim period" or anything 

in the world, but what it says here, "written 

permission for entry prior to moving thereon. " 

Now he didn't obtain written permission to enter 

prior to ~ving thereon. To obtain such written 

permission he woulJ have to pay for it. Whether you 

call it temporary construction easement or not, that 

_·is what the Court understood it to be and that 1-s 

the way the Court.sustained it. 

(The.mot~on was further argued.) 
i' 

MR. PEARSALL: The obligation here is that 

you have to negot-iate for and obtain permission prior 

to moving on the property to use it, and, in addition 

to that, if you have residu.al injury inflicted on 

the property, you have to restore it. 

THE COURT: ~·Jhy Jo t..re get inv .. )lvcd in easements i 

in the first place in a simple case that deals with 

damage to land'! 
I 
I 

MR. PeARSALL: I am suing for the value of the ! 

..__ _____ us_e_o_f tn~~~nd ~nJ ~m: th~~~~~--~f _restoring it and J 
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. {;· .. 

that is my contract action. I am not bringing a 

tort action, r·have never brought a tort action. 

I have resisted all efforts to characterize.it as 

a tort action. 

(The motion was further argued.) 

THE COURT: I will overrule your objection, 

Mr. Wallace. 

MR. WALLACE: Please note my exception. 

THE COURT: Is Mr.- Bailey still testifying? 

MR. PEARSALL: We have one little housekeeping 

'.lllatter before Mr. Bailey. I would like permission 

orally to amend the_ pleading to conform to the 

proof as to the claim for damages for restoration of 

the wall inasmuch as the witness testifying gave a 

higher figure than the thousand dollars in the ~tion 

for Judgment • and I ·believe that that is, under the 

rules. a privilege freely granted 111 order not to have ! 

the judgment upset f'>r failure of the pleading to 

conform to the proof and the Court is fully aware of 

how the .,roof came out and how the defendants 

actually pushed me to this proof. 

THE COURT: ..io it is clearly stated on the 

record, you tA'8tlt to amenti the pleadings to go to 

I 

I 
l 
I 

I 
I 
I 

I 
I 
I 
I 
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MK. PEARSALL: I believe that was the figure, 

Your Honor. 

'£HE COURT: All right • Mr. Wallace? 

l'-!R. WAU.ACE; I don't think it will make any 

difference, Your Honor. 1 would object for the 

record. 
.. 

THE CCUat: .. ·Your: pe~issiou is granted; 
... . 

objection 18 noted. 

247 

MR. WALLACE: I heard a couple o.f things there; 

one was the driveway and one was the wall. I think 

he said $25 for the wall1. 

·rHE COORT: The figlires he gave were $390 for 

gravel, $430 for labor.,. $12.0 :eor logs, $25 ·for the 

wall. 

MR. WAW CE: That is the one I was talking 

about, the wall; I have no objection. 
I 

i 
THE COURT: ·rben $284 tor overhead and profit. 1 

BY MR PEARSALL: 

Q The Court qualified you as an expert for the 

purpose of giv1ng appraisals testimony, ooserving, upon the 

objection of opposing counsel, that youL'" nou-membership in 

MR. WALLAC~: If Your Honor please, is 

i . 
I 

I 
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·MR • .PEARSALL: I have. a p·erfect right to 

orient the witness. 

'!HE COURT: Objection overruled. Let the 

record indicate we have just come back from a recess 

am this witness was testifying before the recess and 

counsel is orienting him as to the Court's last 

ruling. 

BY MR. PEARSALL: 

Q Will you assist the Court in such way as you 

can, from.your.own knowledge and experience, to determine 

whether your membership in the American Institute of 

Apprais~s, yotir lack of membership, in any way detracts 

from your qualifications as an appraiser~ 

TH£ CCiJRT: 

able question. l'rtis witness is not going to help 

this Court in that kind of testimony. 

MR • .PEARSALL: May it please the Court, I 

respectfully submit that the Court itself observed 

that the lack of membership went to tba weight of 

'iie te~c.i,u-.>ny and .L feel like the Court ought to 

nave the i.Jenefit o.t this wit.nds&J· knowledge as to 

how it oves oear ou &.:he weight of t:ne testimony. 

248 

-'.'1il:. CulHtr~ .l.'ne Court would certainly like to I 
I 
I 

have thcH. ~ome t1:·001 ~~~~~~r~-~cn~ss_b_~-~o-~ a~ .. ~. ··--_j 
~-----------------

203 
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asking a witness to sit here and pull himself up by 

his own bootstraps. 

MR. PEARSALL: I say this with utmost respect 

in an attempt to conform with the Court's observation 

and ruling, I believe it is customary that an expert 

witness, in the course of his being qualified and 

as preliminary to his examination going to the weight 

and sufficiency of his testimony, to ask him for his 

qualifications, what his memberships are and what 

he has done. I didn't conceive that to be necessary 

to go into in any greater depth than l had until the 

Court made the observation it goes to the weight 

of the testimony. I would like to ask him what 

memberships he bas, such things as that. 

THE COURT: Go ahead • 

BY MR. PEARSALL: 

Q Will you state what memberships you have in 

professional societies other than the American IDstitute of 

Appraisers~ 

A l am a member of the National Association of 

249 

Real l~state Boards, uow kncwn as the National Association of 

Realtors; I am a member of the State Association of Realtors, 

the local association, Richmond Association of Realtors. 

Q Have you obtained any recognition of any type .____ ________________ . __________________ _ 
204 
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,.---------·-· --------·------ .. .. .. . 

beyond membership? 

A I hadn't completed the other one. I belong 

to the National Institute of Real Estate Brokers, and in 

tbfs year I was awarded a membership in the Realtors 

250 

National Marketing Institute and it says, "In recognition of 

dedication to the increase of knowledge and advancement of 

professionalism :In real estate.'' In 1971 I was given an 

award by the National Institute of Real Estate Brokers in 

recognition of dedication to the increase of knowledge and 

professionalism in the residential division and also in the 

commercial development division. Just one other thing, I 

think the true granddaddy& .or deans of appraisers in the 

City of Richmond, Prank ~~1 and Guthrie ;{smith of 

Elam & Funsten, and neithr of them are MAI's or SIA's. 

Q As a realtor and appraiser, are you familiar 

with the term ,temporary construction easement?'' 

A Yes, sir. 

Q What does the term qtemporary construction 

easement" mean as it is used in real estate dealings? 

A 'vell, it means that they are allowed the use 

of it, normally exclusively but not always, and, of course, 

they are expected to pay for it. I am talking about the 

party to whom the temporary easement is granted, expects to 

pay the owner or landlord a fee for the use of it. It is 
'--------------------------··-~------

./ 
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normally based on 10 percent of its value for one year and 

tbat is the normal operation unless it is a temporary ease­

ment for a period of years and extends for man, years, like 

99 years. 

Q In your professional opinion did the joint 

venture cross and make use of the property of tbe Richmond 

Shopping Center, to be permitted only by the paying for a 

temporary construction easement? 

MR. WALLACE: If Your Honor please, he is 

leading the witness and I object to the form of the 

question. 

THE C<IJR.T: Objection sustained. 

BY MR. PEARSALL: 

Q As manager of the Richmond Shopping Center 

would you permit the use made by the joint venture of the 

Richmond Shopping Center property? Was that payment for a 

temporary construction easement? 

MR. WALLACE: If Your Honor please, he is 

251 

leading him again. I think he might · ask did he permit 

it or not but I think the form of the question ia 

objectionable and leading again. 

THE COURT: Sustained. 

BY MR. PEARSALL: 

Q t-lould you permit the use that was made of 
..___ _______________ --~-··· ---. ··-----

-206 
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the Richmond Shopping Center land1 

A No, sir. 

MR. WALLACE: I object to what he would have 

done. Ask what he did. 

BY MR. PEARSALL: 

Q Did you grant any permission to use the 

Richmond Shopping Center.land in the manner you have 

testified it was used ·by the joint venture? 

MR. WALLACE: It is the same question asain; 

it is leading the witness. 

THE COURT: He says did he do it. 

MR. WALLACE: Then he ends it up "used by the 

joint venture. " 

MR. PEARSALL: This witness testified to what 

use the joint venture made. 

THE COURT: Objection overruled. I note your 

252 

obJection, Mr. Wallace. Do you remember the question? 

A No, sir, I did not. 

BY MR. PEARSALL: 

Q At Wf request did you form a professional 

opinion of the price or value of permission to use the land 

in the manner that the joint venture used it? 

THE COURT: Just a minute, before.you answer 

that question. I have a problem. I don't know whether 

207 
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Mr.- t.Za llace has one or not. The Court has ruled that 

this gentleman is a qualified appraiser of real 

estate values and I don't know whether that covers, 

Mr. Pearsall, the use of land. Has he been qualified 

as to the use of land? 

MR. PEARSALL: I will try to qualify him, 

Your HOnor. I think he has, but I will try to relieve 

Your Honor of any reservations. 

THE COURT: Is there a difference between tba 

land value itself and the use of the land? 

MR. PEARSALL: May it please the Court, I will 

attempt to develop that and I recognize that Your 

Honor is attempting to be very careful to observe all 

the rules of evidence and allow only such testimony 

that is admissible and I don't resist that at all. 

I will do my best to have this witness state. 

THE COURT: As far as appraising, aak him the 

question is there a difference. 

BY MR. PEARSALL; 

Q 1~ you negotiate less than sales of land, 

that is, uses of land? 

A I think I could shorten this down, if you 

would allow me to answer this question that has been raised. 

In yesterday's testimony I thought that I was recognized as 
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an expert property manager and, as such, this is the manage-

ment of land such as parking lots and so forth and the 

management of improved property • 

Q Does appraisal cover not only the value of 
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fee s~le interests but of leasehold interests and temporary 

construction easements? 

A Y8 s, sir .• 

THE COURT: I am satisfied, Mr. Pearsall. 

BY MR.. PEARSALL: 

Q At my request did you sive your professional 

opinion as an appraiser of the value of the usa of the land 

made by the joint venture that would be charged as a condition 

of permission being granted to make that use? 

MR. WALLACE: If Your Honor please, before he 

answers 1 would object again. Because I have been 

silent through this whole line of questions I would 

not like to have it deemed waived because ~ motion 

is overruled. I would like to reassert that, but, 

secondly, I would object to his expertise in tbls area 

without a better foundation. 

BY MR. PEARSALL: 

Q Did you negotiate with the Highway Department 

a temporary construction easement relative to part of this 

land~ 
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A Yes, sir. 

Q What is that, Mr. Bailay1 

A This is a Xerox copy of a map given to me by 

a gentleman named Janes, representing the Highway Department. 

Q What was the purpose of your having lt? 

MR. WALLACE: If Your Honor please, as to 

valuations or negotiations with the Higbway Department 

f~ the taking of any other land for any other purpoae, 

I do not see that it is relevant or material to the 

issues in this case and I object to ita coming in. 

Ma. PEARSALL: May it please the Court, if 

the witness will just be allowed to testify, he will 

testify that this is a temporary construction easement 

on the very land we are talking about. 

MR. WALLACE: You are testifying for him, Mr. 

Pearsall. 

THE COURT: Let the witness an·awer the question. 

I will rule on the relevance. 

BY MR. PEARSALL: 

Q What use did you make of this plat that you 

have in front of you~ 

A The plat that I have in front of me waa.given 

to me by a Mr. Jones representing the Highway Department in 

a negotiation for a temporary easement across our land to 
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build a temporary bridge from Fla,d Avenue to the western 

side of the railroad tracks. 

Q What was the agreed basis of that temporary 

easement? 

A The value of the land agreed upon was $15 per 

square foot. 

Q How did that relate to the value of the 

eaaemeDt? 

A It related to the value of the easement from 

the value of the land. From the value of the laud we arrived 

at the value of the rental that would be paid for the ease• 

ment. 

Q How did you arrive at that? 

A We arrived at it at 10 percent par year and 

you have another thing, ~ think it was 1500 square feet, 

and they agreed to pay $3,750. 

Q Will you explain to the Court and to all of 

us, aa laymen in this field, how you take a fee simple 

value of land and arrive at a value of a temporary easement 

across the land1 

A Well, you take the value of the land, this is 

the normal operation with property managers, -that you take 

the value of the Land and assuming that the value of the 

land is $15 per square foot, you multiply 15 ttmes the amount 
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----·------·-----------------

of square footage and then for the use of the land where 

tha, are going to restore it to its present condition, the 

normal situation is 10 percent of that amount lJ&r year as 

rental in which the property owner continues to pay taxes 

an it but the lessee has control of the land. 

Q You use the expresaiou "lessee," do you mean 

a lessee of a normal lease or the grantee of a temporary 

construction easement1 

A The grantee of a temporary construction 

easement would be, in mr mind, the lessor and tbe person 

Q No --

THE COURT: You can't direct his testimony. 

MR. WALLACE: .You can't coatJratliet}'JSOur·~.'uwn 

witness. 

MR. PEARSALL: I invite the atteation of the 

witness to a possible slip of the tongue and ask that 

it be read back to him. 

A I understand what be means. May I correct my 

stat8111ent? 

THE CW&T: Start again. 

MR. PEARSALL: If a man says red., when he 

means orange you can get him to testify. 

A (Continuing) I mean the graotor is a lessor 

and the one rece1v1Dg or using the temporary easement being 
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the grantee is the lessee· in mr mind. 

BY MR. PEARSALL: 

Pleaae·pardon me. 

Q Did you have any other basis far arriving at 

the value of permission to make use of the land that was 

actually made by the joint vent~e? 

A In this area it is extremely d iffic:ult to 
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obtain comparable properties and the value of comparable 

properties in the immediate area. There has bee very little 

movemeat in this area and the thing I rely on, No. l, is 

the negotiation with.the Highway Department; No.2, we 

nesot1ated a lease with Mayberry, or through Mr. Gregory, 

President of High's, and we quoted him the.same ~15 per 

square foot as being the value of the land, not only the 

land upon whicb his building was built but the number of 

square feet it took to sqpport it for parking, and ·because of 

saue negotiatio11, using his own contractor, Mr. Puckett, 

he doing part of the work, we reduced that figure to $13.57 

per square foot and that was an arms length tr8Dsaction 

between the two of us. Then in another instance, with the 

Alcoholic Beverage Control Board or the Commonwealth of 

Virginia, we negotiated the same situation for a building aad 

parking and we used the figure $15 per square foot which they 

were satisfied with and we were satisfied with and we made 

the lease on that basis, all within the same time frame of 
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what we are talking about. 

Q Then what is the professional opinion that you 

furnished as to the value in this time frame of permission 

to use the land in the manner in which it was used that you 

have testified it was used by the joint venture? 

MR. WALLACE~ If Your Honor please, I renew 

my objections. In all the evidence that has gone as 

to that point I think we are dealing with valuation 

of land and buildings. We are dealing with valuation 

Qf parking to support land and buildings, with High's 

and ABC, and Highway Department taking it for another 

purpose. I don't think it is germane or relevant or 

anything other than prejudicial to this case. 

THE COURT: I understand the objection. 

MR. ~~ALLACE: It is not the proper way to 

measure damages. 

THE COURT: Objection overruled, exception 

noted. 

BY MR. PEARSALL: 

Q Will you answer the question? 

A The only way I can answer your present question 

is to state that my opinion is $15 per square foot. 

Q That is the land value you used? 

A Yes. 
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Q Translate that land value into value of 

permission to use it in the manner in which they used it? 

A Well, that is a little difficult. Now if we 

bad to grant an area in which th8J could cross and use to 

the exclusion of all others, then we would boil it down to 
. : 

some areas that were, say, 20 feet wide, allowiD& two 

trucks to pass, and in a location that would not disturb 

the general operation of the shopping center and haviDg been 

requested by you to do so quite some time ago I did exactly 

this; there were two areas that were used constantly and 

not in a 20 foot strip but all over. I reduced it down to 

a 20 foot strip, had they asked me for an easement or had 

been willing to pay for it; this is what we would have done. 

I reduced it to a 20 foot strip approximately 200 feet long, 

one in the rear • By that I mean the FlOJd Avenue area, the 

gravel parking area and one in the macadam parking area on 

the southern exit, on the southern exit, and by multiplyina 
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15 times the square foot of this we arrived at the valuation 

of it. I think you have ray fig urea on it. 

MR. PEARSALL: I don't know what the witness 

is referring to. 

A If you will give me the folder behind you, sir. 

MR. PEARSALL: During the interval, Your Honor, 

I would like to have this marked as an exhibit that 
T 
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he was testifYing to. 

THE COU R.T: What is it? 

MR. PEARSALL: That was the paper he testified 

to representing the area that the State negotiated 

with him for. 

THE COURT: You do have an objection? I note 

your objection, Mr. Wallace. 

(The said document waa marked and filed as 

Plaintiff's Exhibit No. 40.) 

A (Continuing) 1 said that generally 20 feet by 

generally 200 feet and there are two of them, so you are 

talkiag about 40 feet by generally 200 feet. In the gravel 

parking are~ it is approximately 200 feet and you get to the 

southern end, it is shorter, the depth of the land is not 

quite as great. However, if you take the 40 by 200. feet, 
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the end result is 8,000 square feet and multiply by 15, you 

get $120,000 as being the· value of the land. In the negotia-

tiona I would have negotiated on that basis for $10,000 for 

a year's use, which is 10 percent of a hundred thousand 

dollars. This is the same method which we used with Mayberry 

or High's. We arrive d at one thing and then we rounded it 

off to a figure and this would have been done in this case 

am this is exactly 1 bad W(! been asked, this is exactly what 

I would have charged them. 
'---------------· --------·~-------------------" 
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Q Now you are giving that statement as what you 
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would have done as property manager or ia tbat your p~ofession 

al opinion as to the value of the permission? 

A Mr. Pearsall, it is both. As manaaer of the 

property I would have done exactly that and if I had to 

appraise it for some other party, I would have done exactly 

that. 

Q Do you feel competent to have made an appraisal 

for a third party? 

A Yes, sir. 

Q And .would your lack of the MAl deaigDation have 

in any way hampered you in making that appraisal? 

A Mi:. Pearsall, I protest. I have taken 

MR. WALLACE: Haven't we been down this road 

before, Your Honor?. 

MR. PEARSALL: You objected most vigorously 

that he had to have an MAI designation or he wasn't 

any good. If you want to withdraw that objection, 

then we won't go over it anymore. 

THE COUKr: Let the witness answer. 

A I have taken all the appraisal courses that 

practically every MAI in the city has taken except, possibly, 

in recent years. ~ey are getting harder as you go along. 

I have not only taken the courses, I have taught them. I 
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feel I am on as high a plane as an appraiser as any MAI 

in this city. 

THE COURT: Thank you, Mr • Bailey. 

MR. PEARSALL: Witness with you. 

caoss EXAMINATI(Xf 

BY MR. WALLACE: 

Q Mr. Bail~, when you were talking a moment 

ago about the n~gotiation with High's you talked about a 
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$15 par square foot charge plus a number of square feet in 

addition to the building necessary to support it for 

paJk:Lng. Do I understand that when you rent to High's, that 

you rant them the space on which the building is located, 

plus you charge them a certain amount for necessary parkin& 

f~ cbalr ice cream store? 

A Yes, sir. 

Q Do you recall how many square feet of parking 

that was included in the High's lease? 

A No, sir; the figure at 250 squaxe feet per 

car per requirement of the City Zoning Board -- Building 

Inspector, excuse me. 

Q When High's built the building there did they 

own the building? 

A No, sir. I stated that High's built the 

building, they used their contractor; we paid for the --
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Richmond Shopping Center, Inc., paid for the building and 

the building is owned by &ichmond Shopping Ceater, Inc. 

Q Would I be correct in presumiug that based on 

your arrangements with High's that your arrangement with 

The Hall Tree, A&P and other tenants of the shopping center 

is the same and that you have a rent f~r the building and 

an additional rent to cover whatever parking is aaslgnad to 

them? 

A Generally, you are correct but not exactly. 

In working out aqy arrangements in a shopping center within 

a city or any shopping.center, for that matter, you must 

consider the use of the building and a number of parking 

spaces necessary to support that use or especially required 

by the city to support that use and, as such, you determine 

the, amount of square foot. of land they are going to use and 

the rent is based accordingly. Now, in theory, you rent 
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them the building for so much money and the use of the parkiD 

lot, in general, but, ati such, with this particular buildin&1 

you establi~h so many squar~ feet. For instance, an office 

is based on 400 ~quare feet for one car where a supermarket 

is 100 square ~eet per car and ic uses up quite a bit of 

land. 

Q \ve re any spacas designated fo;.: either High's 

or Hall Tree or 1\&P or whatever else is in that center area1 
'----------------- . ------·· 

_______________ _____, 
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Q But their lease was computed as if they had 

certain areas assigned or square footages assigned? 

A Yes, sir, and, in addition, we must set aside, 

according to the requirements of the City, that man, square 

-- that many parking spaces, according to their aquare 

footage, within this area and we can't exceed it. By that, 

when we run out of land we can't build any more buildings. 

Q Have any of these tenants of the shopping 

center brought an action against the shopping center for 

loss of space because of what this complaint is all about? 

A No, sir. 

Q Did you, in determining valuation, appraise 

the shopping center, this part of the shopping center as 

to ground value, absent buildings, under any of the three 

standard methods of costs, comparative or income? 

A Well, you do this mentally in every case. I 

explained earlier that to find comparable values in this 

particular or immediate area is a difficult thing to do. 

Q I Jidn't ask you Lhat, I aske~ you did you 

make an appraisal of the value of the gro\.Ulu, exclwing 
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the buildings, of this portion of the shopping center, using I 

any of the three acceptable or standard methods~ 

. __ _j A Yes, sir. 

... 
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Q When did you do that? 

A \.Jhen Mr. Jones from the Highway Department 

approached us. 

Q When did he approach you? 

A It was early in the negotiations, prior to 

the joint venture ever starting in this particular area and 

I really don't know, it could have been 1967 or 1968. 

Q Did you come to an appraised value of the 

ground in 196 7 or 1968? 

A Not only came to an appraised value, we came 

to an agreed value between the two of us. 

Q I am asking you did you come to an appraised 

value? 

A Yes, sir. 

Q What was the value of the ground of the 

shopping center? This is thi. s piece of it west of Thompson 

and in-between Cary and Floyd? 

A I don't know how you can pick out a piece of 

a shopping center. 
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Q I am doing all of it ·:>n that side, not a piece; 

I am asking the ground value of everyth~ west of Thompson? 

A $15 per square foot. 

Q How did you determine that·( 

A r:Jell, there ar,~ many apprat ches to it and one 
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is the Citgo Service Station entered into a lease 15 years 

prior to that. The, entered inco it and in it was a clause 

which stated they could purchase the property for $7.50 

a square foot; this is 15 years prior to the time we are 

talking about. Now I think any real estate appraiser would 

recognize that the value had to be at least doubled by this 

time. l'hey wwld also recognize that in buildiDS a service 

station it is a special use building and at the end of 

15 years it is normally demolished, which is exactly what 

happened to the Citgo Service Station. In tba middle of 
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the time period of which we are talking, the Citgo picked U&t 

tht ir option and in talking to them I explained to them 

that they had made themselves a good deal at the time --

MR. WALLACE: If Your Honor please, I asked 

h1m how he determined it, not a discourse. 

MR.. PEARSALL: The witness is trying to tell 

you. 

THE COURr: Objection sustained. 

BY HR. WALLACE: 

Q All 1 asked was how did you det~ine it, 

not all the people and things you went through. 

A 'Ibis is hC* i determined it, by general 

information, by fo:z:·mer knowledge, by an educat~d guess and 

whatever else appraisers do. 
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Q When did you make that appraisal? 

A Again, this was either 1967 or 1968. I don't 

have the papers before me, but I made notations at the time. 

Mr. Pearsall has them. 

Q Mr. Bailey, do you recall that you and I were 

in deposition together February 27, 1975 and you were asked 

the question 

MR. PEARSALL: If he intends to contradict 

the witness by prior inconsistent statement, be 

should read it to him exactly. 

MR. WALLACE: I am going to. The question ia 

Page 59, "Again .I am not trying to hold 70u to any-

thing specific; do you know, as an appraiser and 

expert in this field, do you have an opinion as to 

the value of all of that property?" And the answer 

is, "I have never made any attempt to appraise it." 

You are now telling the Court that that answer is 

incorrect? 

MR. PEARSALL: May it please the Court, the 

context if read in its entirety shows it is relatiag 

to the entire shopping center property as ~roved. 
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THE COURT: He can explain that. The questioa 

now is Jid he make that statement? 

L---------------- "" _____ " "---- ------ "---- --------------
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.------------------------ ------··- ---------- ---····-·--------......, 

to cure him on redirect examination --

THE CCIJRT: You are both right. You can't 

walk all over him, but you can't take advantage of 

a witness by asking something out of context. It 

puts him in a box. 

MR. WALLACE: His own counsel can take him 

out of the box. 

'l'HE COURT: Just a minute, Mr. Bailey, you may 

explain your answer in any way you want to explain it 

at this juncture. 

A llte answer to his question is "yes 1 I did make 

that statement, n and if you will let me read the three line• 

above it, the question by t~. Wallace was, uDo you know as 

an appraiser and expert in this field, do you have an opinioa 

as to the value of all of that property?" We ware discussias 

the shopping center, and I answered, "I have never made an 

attempt to appraise it." 

BY MR. WALLACE: 

Q Did you ever make an attempt to appraise the 

property and when I say •:the property," I mean all of the 

property west of Thompson Street between Cary and Flqyd1 

A No, sir. 

Q Uld you ever make an appraisal as to the ground 

value of that piece of property1 
.__ ____________ _ 

- ·-·-· ------------
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A Yes, sir. When I say "appraisal,n I think you 

possibly mean a writta1 narrative type appraisal. I make 

a mental appraisal many times, and I did so in this case 

and adjusted it as the years went by. 

Q Can you and I agree that that appraisal is 

an opinion of value1 

A Yes. 

Q All right. How many square feet of ground are 

in this particular part of the shopping center west of 

Thompson and between Cary and Floyd, if you km w'i 

MR. PEARSALL: May it please the Court, we 

have got a matter here from which that calculation can 

be made. 

MR. WALLACE: I asked him if be knew, Mr. 

Pearsall. 

THE COURT: Objection overruled. 

A In round figures, 150,000 square feet. 

Q If there are 150,000 square feet, then we are 

talking of a value of two and a quarter million dollars for 

the land itself, based on your $15 a square foot~ 

A Yes, sir, if thaL is what it wurks out to be. 

Q Do you know what the city'li assessment of the 

land value is for that part of the property·: 

A No, sir. 
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Q Have you ever compared the two? 

A Not in years, no, sir. 

Q Have you made an appraisal of all of the 
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property west of Thompson bounded by Cary and Floyd subsequent 

to t:be joint venture leaving the job 1 

A No, sir. 

Q l~ve you made an appraisal of the ground 

around it~ 

A No, sir. 

Q Now as to tbe Highway Department negotiation 

at $15 a square foot, do I understand your testimony to be 

that that value was arrived at based on negotiations between 

you and members of the Highway Department'! 

A Yes, sir. 

(~ Anu that dealt with the taking of a little 

sliver of the shopping cente1· at the northwest corner of it 

at the back? 

A How about the southeast corner? 

Q I will buy that, let's look at the plat. 

MR. PEA&~ALL: l think it was the last exhibit. 

Before we get; into a t;assle as to what the witness 

said, his testimony was not takir,g l.tut temporary 

construcLion easement. 

'rHE COURT: f..ou are correct.. 
····-··------ .. ·-··-

2~6· .... · · .... 
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BY MR. WALLACE: 

Q Where on thls plat is this area subject to 

that contract and negotiation? Where is that in relation to 

the shopping center? 
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A This is north; this is north, this is Berington 

Street; this is Floyd Avenue and it is on the south it is 

the southwest corner. This is the southwest corner of this 

property. 

Q When you say ''this property, If is this property 

the shopping center? 

A The shopping center, that is west of Thompson. 

Q And the north end of the shopping center1 

A Yes, sir. 

Q West side'/ 

A Yes, sir. 

Q So when I asked you if it was the northwest 

corner, the answer ia yes it is the nccthwest corner of the 

shopping center~ 

A Yes, sir. 

Q Was that contract negotiated in the final form, 

executed~ 

A l~u, sir. 

Q \o/hy 0 ot '{ 

A They condemned the larger portion • 
......._ ____________________________________ __. 
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Q How much did they pay you for it? 

A They haven't paid us. They awarded us some, 
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3 I have forgotten the exact amount but that is in contention. 

4 Q So when you say $15 a square foot for land 

5 we were negotiating, that is something you were hoping to 

6 get but never got in a contract, isn't that correct? 

7 A It was never under contract, that is correct. 

a Q Now as to the High's valuation, that was based, 

9 as I understand your testimony of a few moments ago, was 

10 based on rental of a building plus the necessary parking 

11 attendant thereto? 

12 Yes, ·sir. 

13 Q And if I understand your testimony earlier 

14 about the ABC store, it was the same way, rental of a 

15 building with the necessary parking attendant thereto? 

16 A Yes, sir. 

17 Q Both of those we"r"<~ at $15 a square foot but 

18 High's was negotiated a little lower because they used their 

19 own contractor'r 

20 A And paid for some of their own work. 

21 Q Is there anyone tlJ whom the shopping center is 

22 leasing land, pur~~ land H!thout a building on it at this 

23 time? 

24 A I wouldn't l(nO\v. Prior to March thE· answer is 
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no. The C&P Telephone Company made some overtures but it 

was never reduced to a lease, et cetera. 

Q I take it that same answer would hold true 

back to the time of the joint venture'! 

A Back to the time'! I was under the impression --

Q rrhat is what I was asking. 

A Back to the time, from the from 1969 to 

March of this year I don't know of_any land that is used 

except for one small portion and that land is leased to 

Easco, which is a film developing company. 11ley have a land 

lease on the portion that is east of Thompson Street. 

Q That is not in this part of tbe shopping 

center, then, is it, if it is east of Thompson? 

A It is the Richmond Shopping Center but.~ it is 

not in the part west of Thompson Street. lbere is no land 

leased west of Thompson Street and, to my knowledge, since 

1962 there hasn't been a land lease in that area. 

Q Now you have spoken of tempo~ary construction 

easement which you reduced to a 20 ~oot strip, 200 feet long. 

Using ilaintiff's Exhibit 30, which is the large blown-up 

plat, I am sorry, photograph, can you show me genEE'ally, · 

trace with your finger, wh~e these two construction easements 

are? I 
A ----~e-~e~__e· and I am pointing to t~~-~avel ____ _j 
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parking area and I am pointing in a diagonal manner across 

the gravel parking area from the west side to the driveway 

on Thompson Street. One other, in the southern parking lot 

which is in front of the AD~, in a diagonal manner from the 

southern side of the two signs tu the southern exit. That, 

sir, and that. (Indicating) 

MR. WALLACE: I kna.i Mr. Pearsall has objec-

tiona to marking this document but I ask the Court 

that he be allowed to mark it in some way. 

THE COURT: He can use Mr. Pearsall's aame 

pen. 
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MR. PEARSALL: The problem, Your Honor, is that 

in the employee parking we are getting into --

THE COURT: He should have a right to put 

some kind of mark on it • 

MR. PEARSALL: He should have a right to put 

his evidence in but not destroy my evidence in the 

course of doing it, if I might state my difference 

with his position. 1 oelieve that possibly a pencil 

A 1 could mark it with an arrow •. 

MR. PEARSALL: I think a soft pencil, Your 

Honor, mi&iat indicate, and if he did, in fact, 

obliterate something, it could ue;; erased. 
I 

A You want me to araw the 20 foot strip I 
... ··--------------------------_j 
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MR. PEARSALL: Freehand. 

MR. \4ALLACE: Outline. where you say the 20 foot 

easement was. You have used a pencil. 

MR. PEARSALL; 1 object to the form of the 

question where·the 20 foot easement was. He didn't 

state there wa& an easement, he stated that this was 

what he used in his valuation. 

THE COURT: Objection sustained. 

BY MR. WALLACE: 

Q You have marked two lines behind the A&P store 

in pencil, going from Thompson to the western property 

limits of Richmond Shopping Center; what do those two black 

lines purport to show1 

A Just what you asked me, the temporary easement 

that would or could have been granted to the joint venture 

had they asked. This is an easement that is roughly 20 feet 

by 200 feet; one is a little longer than the other, as you 

can see. 

Q And you have drawn two other pencil lines --

A This is a sign, you can see it ovar the top of 

the cars, and at the edge of the sign to the dx lveway and 

then 20 feet over to the driveway. 

!.,£ Those two signs are i11 fro;~t of the lli.gh '·s 

store, going from the entrance nearest the High's store on 
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Thompson, to the ·western limit of the shopping center? 

A That is correct. 

Q Mr. Bailey, were you ever at the shopping 

center at nighti 

A Yes, sir. 

Q Did you see any trucks in the shopping center 

at night? 

A What time at night? 

Q After dark~ 

A What time are we talking about? 

Q Any time after dark, to sunrise? 

A Frankly, I don't recall seeing any trucks 
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after dark. I recall that they worked late hours but I don 1t 

recall any trucks after dark, no, sir. I don't recall even 

looking for them after dark. 

Q Did anybody else use, to your knowledge, these 

two areas that you have marked off as representing the 

construction easements, and by "anybody else,., 1 mean the 

public or employees of these stores? 

MR. PEARSALL: May it please the Court, the 

form of the question is objectionable. This is a 

hypothetical location of two easements to take the 



2 

3 

4 

5 

6 

7 

8 

9 

10 

t1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTtAS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 Bailey - cross 281 

···---····-- ··-·--·-·--··· -· -.- -·--------··--- ----------~ 

taken. He hasn't testified those were actually 

easements. These are the areas he would have set off 

ae an easement had they reached some agreement. 

BY MR. WALLACE: 

Q In reference to that, Mr. Bailey • why did you 

choose these two areas? 

A I chose these two areas because theae were the 

most used areas of the entire shopping center aad, as such, 

you must understand these trucks went all over the entire 

area oo the west side and tbe attempt was to boil it down to 

a 20 foot strip that two trucks could pass each other, one 

in the oorth side aad one on the south side. 

Q Was that use continuous, to your knowledge? 

A It was continuous until we finally got tba 

fence up and even then we had problema. 

Q Was that use exclusive by the joint venture? 

A Hay I put it this way, Mr. Wallace, that even 

the macadam parking area, where the southern exic is, when a 

70,000 pound truck comea rolling by, one right after another, 

believe me, it is an exclusive use for a period of time. 

No one dares park in it. 

Q I wasn't asking if it was exclusive at the 

moment the trucks rolled by, I am asking was the shopping 

center parking lot, both front and back, continued to be used 
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by the pub lie'/ 

A Let 'a take the rear one, the one -- L mean the 

gravel parking area; when those trucks were rolling through 

there day after day, and not for aoy moment, but for the 
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period of work time, they took that property over exclusively. 

I don't believe you would have parked your ear in that area 

at the time. The minute you found it out, you would have 

moved it. 

Q How many people parked in the back on a regular 

basis? 

A We had anywhere from 35 to 50, at least, usinl 

it. In fact, we had it practically full but we had no spaces 

marked out, they parked anywhere to suit themselves, but it 

was well used there at one time. 

Q Yet on July 6, 1973 that parking lot is empty, 

is it not? 

A If you will look at the markiDS& OD it you 

will understand why it is empty. 

Q And I call your attention also to the parking 

lot as shown in the picture, April 25, 1969, Plaintiff's 

Exhibit 9; there are no cars in it there? 

A 'rhere is not one single car in it. I attempted 

to explain, if you will look at these areas, these areas are 

owned by the same people. Look at the crowded condition. We 
'-----------------·-··----··------- ·-------------' 
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were attempting to get these employees -- that is a bank, aad 

all of these cars belong -- I don't say all of them, but 

that is the general run of things, belong to the employees in 

this bank; same thing around this store and this store. We 

worked extremely hard ·after doing tbi s to get these people 

over there and we got them over there, I can assure you of 

that. 

Q Do you have photog~J!Phs showing them over 

there? 

A No, sir. 

Q Do you know when- the joint venture started tlw 

job'/ 

A I do now because of the testimony. 

Q Did you know at the time all of this was goins 

on? 

A If you mean the exact date, no, si.C'. 

Q Do you have an idea in your mind 1 

A I have, _yes 1 sir. 

Q When was that? 

A In the middle of the summer. 

Q Of what year 'i 

A 1971. 

Q Do you know when the joint venture left the job? 

A Roughly. 
----- - --------------------~-
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Q Of your own knowledge1 
·.j 

A Of my own knowledge, and I am not sure whether 

it is in here or not, but of my own knowledge, and I stated 

on a number of occasions, it was the early part of 1973. 

Q Do you know if any other cootractora were doiq 

work for the State Highway Department under a separate 

contract in that ·.area during these times? 

A Yes, air, a number. 

Q Who were they 1 

A Well, Inter-Coun t.y was one and Lane Construction I 

I 
I 

I 
I 

I 

Company was one. Lane Construction Company was working in 

the area of Citgo when we had a number of problems with them, 

my protest of Mr. \-lbite who operated the Citgo Station; I 

l 
I 

i 
was there numerous times and discussed it numerous times with 

the representatives of Lane Construction Compaa,. 

Q What trucks did you see in the parking lot? 

A Well, as I have testified before, I saw trucks 

that are green with the name E. G. Bowles on it; not one, 

but numerous, and I also saw so many others, and they have. 

-- like I said, &ockville, Glen Allen, the names of the 

owners. They were independent truck drivers, as I understood, 

that were employed by the joint venture. 

Q What is the basis of your understanding'& 

A Mr. Blankenship and Mr. Turner • 
. . --·-····- --·--- .. -- -·--·--·------



2 

3 

4 

5 

6 

7 

8 

9 

10 

1 t 

12 

13 

14 

15 

16 

17 

18 

19 

I 

I I 20 

I 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTr.R:> 

MUTUAL BUILDING 
RICHMOND, VA. 23219 
r-------- .. ---------

Bailey - cross 
... ·--·· ----- --------------

Q Did you ever see any trucks with Lane on tb em? 

A I saw cranes with Lane on them. 

~ Did you ever aee any trucks witb Canada Con-

atruction on them~ 

A No, sir, and l never heard of canada until a 

few months ago. 

Q Did you ever see any trucks or vehicles with 

Inter-County on them? 

A No, sir, I saw foremen with hard hats with 

Inter-County, with the tape across the bard bat. 

Q What was the date that you saw these trucks 

on the parking lot1 

A I saw them before September. 

Q What year? 

A 1971. I didn't pay any attention to them. 

285 

It really didn't concern me until all of a sudden I recognized 

how the macadam was breaking up and when 1 did that, of 

course, Mr. Puckett pointed out exactly w.P&t was happening 

and I stayed there, I stood there for well over an hour, and 

from that day on .this is in the early part of September --

from that day. on I watched the operation daily. 

Q J)id you ever see any trucks of Bow lea in the 

pa:king .t.ot at lunch where there were no drivers in the 1 

I 

trucks, and the trucks were parked? _j' 
··--·- ·---- --·-· -· ..... ----
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A No, sir. When you say "in the parking lot," 
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of course, I have got a bunch of parking lots to reckon with. 

Q In-between the A&P and the High's, in that 

paved parking lot, did you ever see any Bowles trucks,during 

this time you are complaining about, park there while their 

people were not in the trucks~ 

A There were some trucks parked there from time 

to time, not congregating in that category. I don't recall 

seeing one of Mr. Turner's_green trucks. I recall seeing 

trucks and I assume they were employed by the joint venture. 

I asa1aed then and I assume now. They were requested not to 

park thare and eventually they didn't park in that area. They 

parked on the gravel parking area. 

Q Did Richmond Shopping Center object to the 

trucks coming into the parking lot and going into the stores, 

the occupants going into the stores to get food for lunch 

or other food? 

A Yes, air. 

Q It aid object? 

A Yes, sir. 

Q To whom did it make that objection? 

A ·ro the Highway , to Mr. ·rurner. 

Q Now, Mr. Bailey, you brought a proliferation of 

letters through your counsel today; can you ref·er me to one 
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of these letters anywhere where you objected to their going 

to lunch in your parking lot? 

A \~aic a moment. You say object to them going 

to lunch? I have no objection to any driver going to lunch. 
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There are 1, 2, 3 restaurants i.n the area. I have no objec-

tion to drivers going to lunch in the parking area. 

Q Did you object to their bringing their trucks 

in and parking them and going into the stores! 

A Fully loaded, yes, sir. 

Q Did you object to them coming in empty and 

going into the stores? 

A Yes, sir. 

Q Where, then, is a copy of a letter that you 

say you sent to the Highway .Department making such objection'/ 

A I do not have it with me. 

Q In spite of bri.nging all this other prolifera-

tion of letters about everything under the sun --

MR. PEARSALL: I object to the form of the 

question. He isn't ~ounsel in the case. He.is a 

witness. 

THE COURT: Objection sustained. Further, 

Mr. '.Jalla~e, you ol.ij~cteJ to him using some of his 

letters as being snlf-serving. I 

..____ __ ·----'---- ~- ~~~~CE: 'les, sir, __ in chat f3n: they~ 
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but this is the first time he mentioned that he 

objected to them coming in at lunch. It is not in 

any of the letters in evidence and 1 think we are 

contending and we will put on evidence that sometimes 

the truckers did go io there at lunch and ware welcomed 

for lunch. Now we leam for the first time they 

are not. 

MR. PEA&SALL: I object to the remark of 

counsel thac this is the first time. He is familiar 

with the file. 

THE COURT: Let's try the case and not each 

other. 

A If ne will allow me, I can explain. 

tHE COURT: That is all right, Mr. Bailey. 

I know you would like to. 

BY MR. WALLACE; 

Q Mr. Bailey, as to the broken wall did you see 

the wall actually broken, when it was broken~ 

A No, sir. 

Q Do you have anybody who did see it broken? 

A Nl), sir. 

Q Did not the Ab.P auJ other tenants have trucks 

coming into their stores ana off-loading at the back where 

that brick wall wast 

~40 
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A They diJn 1 t off-load on the wall, no, sir. 

Q 1 asked you if the A&P and other tenants did 

not have trucks coming in the back and off-loading their 

goods into the stores·,· 

A rney have loading docks, yes, and they did 

use chew. 

Q What 13 the width of the alley at the back of 

tbe store ( 

A I Jo not know. 

Q Twenty feet wide~ 

A At least. 

Q l'hirty feet wide'! 

A In that area, yes. l11 certain areas it is 

wider and certain areas it is less. 

~ Does not I~P, in their deliveries, use long 

tractor-trailers, standard road size! 

A Yes, sir. 

Q A11d they ax·e liln~cr than 30 feE:t ·•· 

A .)\)UA~ of them. 

Q £hey would have to maneuver somewhere near 

this wall to get back and forth1 

A Plenty of rooru to maneuver, yes, sir. 

Q How can you be sure lhat the joint venture 

crucks broke your wall do~1 ~i you didn't see it and didn't 
'-----------------· -·----- -- ------

··241. 
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have anybody else who did and other trucks had access? 

A I saw trucks sitting on it, and the wall 

I saw equipment sitting on it and the walJ. was broken. 

Rut the wall was broken when you saw the 

equipment sitting on it? 

Q 

A 

Q 

Q 

Yes, sir. 

And you didn't see it break: 

Of course not. 

Have you repaired that wall yet? 

No, sir. 

And it has suffered additional dau1age since 

then, bas it not? 

A Not -- excuseme, the corner on the other side 

this is the corner of the wall that extends from the western 

line, eastward, in the back of the A&P; the very corner has 

been damaged, yes, sir. 

Mr. Bailey, going back to som~thing else, 

this parking lot behind the ;\&P, I r1otice from 1:he photo-

graphs that it has appeared to grow up in some part with 

bush, brush and grass; is that not correct! 

A Yes, ~hat is correct. 

Q I take it that it did so ~ecause of non-use? 

r, 

Q You te:H:ifled earlier about this parking lot 

--~4Z ____ _ 
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and the cost effort that would be incurred in trying to get 

the employees back to it; have you made efforts yet to get 

the- .employees back to it 1 

A I no longer haudle the propert)'. 

Q As of March of this year when you left the 

property, had that been undertaken't 

A No, sir. 

Q So you don't know whether any cost has been 

incurred in that regard or not, do you1 

MR. PEARS/~L: He didn't testify that any 

cost had been incurred, Your Honor. 

THE COURT: He didn't testify that any cost 

had been incurred. ubjection sustained. 

BY .. :MJl. WALLACE: 

Q Do you know of your own knowledge as of today 

whether or not the shopping cenmr is making an effort to 

get the people back or not? 

A Since March I am not sure. I do know that they 

have blacktopped a small portion right at the f.·Xit and I 

am sure this is at the request of the ABC stort~ because 

their supexvisor made that request prior ·co March, that until 

the property was used for some other purpose would we repair 

it so their customers could use it, ana 1 know this has been 

done. 
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Q Do you know from March of 1975 whether or not 

the shopping center is attempting to get the employees back 

to'that place or not? 

A No, sir, I do not. 

Q So wnen you testified about the cost efforts, 

that it would cost to get it back, you don't know whether 

they are going to try or not, do you? 

A I don't know what they are planning to do at 

this stage, Mr. i .. -/allace. 

Q You testified about a meeting with Mr. Turner 

where he agreed to pay for the damages. \rib en was that meet ina 
A I don't know, sir. 

Q Do you know the year? 

A I met on the jobsite with Mr. Turner on two 

occasions, other than that you must understand that Mr. Turner 

and I are good friends, I have talked to him on the telephone 

on numerous occasions and we also wrote letters. I do not 

remember the first meeting. ~owever, in the first meetlng 

it was a question-- I·believe Mr. Blankenship was. there, 

too it was a question that he would see and get back with 

me. He then agreed that he would fix it. I don't know 

whether it is in evidence or not. 

Q May I ask you e question there? 

A PleaSe. 
----------_______ __, 
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Q Had you finished? 

A 1 will answer y9ur next question. 

Q ~Vhen you say that he agreed to fix it, what 

do you mean by ''it ·t'' 

A Tha macadam that disintegrated. Mr. Turner 

:Is capable A! 
OJ. doing it, they have an asphalt plant and they 

do it all day long. They do this type work and, as such, 

he agreed he would repair it. 

Q '...Jhat else did you talk about in those meetings? 

A About his daughter and wife, and I don 't mean 

to be facetious, but we talked about a lot of things; we 

are friends. I really donat know. 

Q Now about the fence that you talked about 

on a couple of occasions, do you know who installed that 

fence? 

A I knew at the time, and I wrote it down but 

at this moment 1 do not know, no, sir. 

Q Do you know whether any dirt or earth was 

stockpiled on the east side of the highway work, adjacent to 

your property'! 

A In the early stages I thi11k, along the bank, 

they were stockpiling some dirt, yes, sir. 

Q At a locatiou ne.At to your shopping center? 

A No·, sir, away from it, the western side of the 
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land that was condemned. 

294 

MR. WALLACE: I have nothing fw.-ther, Your Honor 

MR. PEARSALL: Just a few questions on redirect, 

Your Honor. 

REDIRECT EXAMINATION 

BY MR.. PEARSALL: 

Q Did you have any tenants complain about the 

actions of the joint venture in the shopping center? 

A Yes, sir; not only from the tenants in this 

particular area but from the tenants in the other area. 

Q Where is the Citgo station as to which you 

had the trouble with Lane? 

A cary Street. 

Q Outside of the area that you are complaining 

of the actions of the joint venture? 

A Yes, sir. May I explain briefly? 

Q Whatever you think is responsive to the questiOn. 

A What brought this on and what caused me to ask 

for the fences, they put up a temporary fence, farm type 

woven fence, and put it several feet onto the Citgo property, 

drilled holes in the concrete and blocked two driveways. 

Q That is totally outside of the area we are 

talking about? 

A Yes, sir. This was my discussion with Lane 
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Q l see. Did you see trucks belonging to any 

other persons other than the trucks that you say were inde-

pendent contractors and the Bowles trucks in either of the 

parking lots? 

A Your Honor, you must understand that I don't 

know which truck belonged to subcontractors of the joint 

valE ure or Lane. o:r Inter-County or what. If they had the 

individual name written on the side --

Q Did you see any trucks that had individual 

naues written on the side? 

A ~ite a number, yes, sir. 

Q Can you remember any of those·( 

A I can remember. 

Q Places where they lived'! 

A Rockville was one, and Greendale and --

Q And you saw these in both parking lots, 

employee lots, and the other one? 

A I stopped these trucks and asked ·\o~ho is your 

foreman and who are you workit.1g for'/" 

BY MR. PEARSALL; 

Q Aud were these. trucks, tba t you were told . by 

296 

Mr • Blankenship and Mr.· 1'ur1\er, hauling f ot· t: he joint venture? 

A Yes, sir. 

THE COURT: .-\r1y other questions of this witness 7 
. - . ····- ·-··-· ... . ·- -· -· -···-----------' 
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MR. WALLACE: No, sir. 

(The witness stood aside.) 

THF. COURT: Is trere any further evidence for 

tbe plaintiff? 

297 

MR. PEARSALL: 1he plaintiff rests, Your Honor. 

Tin~ COURT: Any :notions for the plaintiff? 

Any evidence for the defense? 

MR. HALLACE: Judge, before the evidence, I 

would like permf.ssion to reserve any motions until 

after my evidence. 1 t«»uld like to call Mr. Tumer. 

JAMES N. TURNER, was sworn and tes~ified in 

behalf of the defendant) as follows: 

DIRECT EX:AMINATION 

BY MR. WALLACE: 

Q Mr. Turner, t4ould you state your full name? 

A James N. 1\1rner, General Superintendent for 

E. G. Bowles Company. 

Q Were you a general superintcdent ir, :.971.! 

A Yes, I '48S. 

Q Through 1973 '! 

A . Yes. 

Q ~1ere you in an~,r 't\7ay 1.nvolved with the Bowles 

Contractor, ~t" j of.nt '/enture contract :.1ith I -195? 

A Yes, s l.r, r was project manager. 
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block fraD 

Turner - direct 

As project manager were you on the job site? 

Yes, I was. 

How often? 

At all times. 

Did you have a: trailer on the job site? 

Yes, we did. 

Where was it located? 

It was located OD Hamilton Street, just one 

Broad Street. 

Q You have heard the test~ony earlier; what 

298 

generally was the joint venture supposed to do on this project? 

A They had to do the general excavation along the 

railroad tracks and they had certain pipe to la7, drainage 

systems, temporary bridges to build; they had interior walls, 

that is the walls paralleling the railroad, and other incidea-

tal work. 

Q In doing this work did the joint venture have 

to use vehicles of any kind? 

A Yes. 

Q What kind did they use? 

A They used tandem dump trucks, pickup trucks, 

flatbed trucks. 

Q Did they use only their own trucks or those of 

others? 

~ ... 248-A 
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A No, we hired other trucks. 

Q For what period of time did Bowles hire other 

trucks'! 

A Well, I believe the job started about, rouahly 

June of 1971 and we hired trucks for the duratiou of the 

excavation which, I am not exactly sure right now, it was 

sometime in the latter part of 1972 and early 1973. 

Q Were there any other general contractors 

operating in the same area during the same period? 

A Yes. When we first started Winkelman was 

operating sev~ral hundred feet south of cary Street, and 

299 

approximately a year after we started our work Lane Construe-

tion moved in with a separate contract with the Highway Depart-

ment. 

Q Where did Lane undertake to do the work? 

A Lane started in several areaa and they started 

I am not exactly sure, but sometime, roughly, after they 

moved in, in the cary Street and Floyd Street area. 

Q What was Lane doing in the .cary Street-noyd 

area'l 

A 'rhey were beginning excavation and bridge 

building and other things auch as that. 

Q Did Lane use its own trucks in this excavatioa? 

A To Wf knowledge, they hired trucks, to the best , .. 



2 

3 

4 

5 

6 

7 

a 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL SUI LDING 

RICHMOND, VA. 23219 
Turner - direct 

of my knowledge. 

Q Where wciuld you hire: trucks? 

A Well, you have certain parties that you can 

call and they have trucks to rent and you rent them right 

out. 

Q Are these independent contractors? 

A They are independent truck drivers. Some of 

them are independent owners, anywhere fxom one truck to 

several. 

Q Did Bowles hire trucks in this same manner? 

A Yes, that is the way we hire our trucks. 

Q Did Lane ever hire any of Bowles trucks? 

A Not to my knew ledge. 'ftley did hire trucks 

300 

that we were using, that we used, but they ware not couoected 

with us at that time. 

Q Was Lane on ·the job working when )'OU left, 

when the joint venture left? 

A Yes, they were. 

Q Do you recall any conversations with Mr. 

Bailey about the shopping center, per se? 

A Yes, I do. 

Q When were those conversations? 

A I am trying to think. I am not exactly sure 

but I met with Mr. Bailey ou the shopping canter property 

, .24S-~ 
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and he said that trucks were galng across and causing damage 

to his lot and he pointed out that some of them were E. G. 

Bowles trucks and we discussed it aod looked at the areas 

and at one section I saw where some asphalt was belng broken 

up and when he said it was our trucks, I lmew that they 

possibly were coming through there but UDauthorlzed by us. 

We bad tried to make every effort to keap them off. 

Q What else did you talk about about the 

pota'ltial damage! 

A Well, we looked at several areas, we looked at 

the area beside the new High's store; at the area in the 

p8Bkiag area itself and also the area in tha alley behind the 

A&P. 

Q Was any discussion about calling on Bowlea to 

repair that'/ 

A Yes, it was, and I agreed that we would repair 

the damage and at that time it appeared it would require 

approximately 75 tons of asphalt and coat approximately 

$1200, and we agreed to do that. 

Q Did you do it, actually? 

A No, sir. 

Q Why not'l 

A Well, at the time we had floods aud one right 

after the other and our plant was tied up to the poiat: that 

,. ~ 
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we just could not operate so we were holding off as long as 

we could in order to do it with our own farces. 

Q Do you know of your own knowledge whether or 

not the asphalt was repaired~, 

A Yes, I saw it, it was repaired. 

Q But not by Bowles? 

A Not by Bowles. 

Q Did Mr. Bailey point out any other damages 

to you at your meeting? 

A I believe he pointed out to me that a crane, 

some equipment was unloading beside the wall aad I told him 

at the time I didn't know who it could. be .and I am not 

sure whether he said he knew or not. We just let it go at 

that. 

Q What was he pointing out about the wall~ 

302 

A It was a wall that was parallel to 'the west side 

of the shopping center right near the rear of the A&P. 

Q Was that wall damaged? 

A I am not sure right ·now, I just cannot remember. 

Q In meeting with Mr. Bailey, you say you met 

with him one time on the job site or on the shopping center 

site? 

A Hell, it possibly could have been twice, I am 

not sure. We talked quite a bit and had right many letters 
.___-----------..r------·----- -- , __ 
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and I am not sure now. 

Q During any of these conversations or letters 

did Mr. Bailey ever advise you that trucks other than those 

with Bowles' name were crossing the shopping center? 

303 

A Yes, be said there were othari:;hired type trucka 

crossing. 

Q Did you advise him they were your trucks? 

A Yes, I did; at that time we were h1rlng trucks. 

Q Did you suggest to him that it might also 

be somebody else's trucks? 

MR. PEARSALL: May it please the Court, this 

is not cross examination; this is his witness. 

THE COURT: Objection sustained. 

MR.. PEARSALL: I object to his leading. 

BY MR. WALLACE: 

Q Did you have discussions with Mr. Bailey about 

anybody else's trucks at that time? 

A At this time I cannot remember. 

Q Did you ever see any Bowles trucks in the 

shopping center lot yourself? 

A Yes, I saw some in there. I encountered some 

and stopped them and turned them around. 

Q Did you ever see any in there at lunch time? 

A Yes, I have seen trucks in there at luach tiaie, 
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Q What were thay doing? 

MR. PEARSALL: May it pleue the Court, this 

witness ia being led along to say exactl7 what he 

wants; this is his witness. 

THE COURT: He asked what were.the trucka doiaa. 

!bat is aot leadtag. 

MR. PEARSALL: He asked him if tbe7 were there 

at lunch ttme, which, obviously, auageata an answer. 

THE COURT: Objection sustained as to the 

lunch time; sustained as to lwch time. 

BY MR.. WAU..ACE: 

Q What were the trucks doing that you saw? 

A During the noon hour, I presume ·they stopped lo 

make p~cbasea. I didn't atop and ask tb•. 
Q Did Mr. Bailey ever coillplain to you abaut 

trucks being there at noontime? 

A Not that I can recall. 

Q What did you do in response to Mr. Bailey' a 

request to stop the trucks? 

A Well, we made every effort to stop them. We 

called all of our subcontractor~ and notified everyone in 

connection with the joint venture that they should not crosa 

that parking lot in any mauaer and if we saw oae camlag acnae, 

we would certainly stop it• 
·--z~s--~----------' 
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Q Did you receive any more complaints from 

Mr. Bailey following that? 

A Yes, we did. 

Q When did you receive those? 

A It was sometime after but I am not exactly 

I am not exact on the date. 

Q What was the nature of that complaiDt? 

A Well, it was just that the trucks were still 

coming across and had not stopped and we again made avery 

effort to stop them. 

Q Did Mr. Bailey ever talk with you about a 

tempacary construction easement? 

A No, s~, he did not. 

Q When was the first time you learned of a 

claim far that? 

A Well, it was sometime after -- aLmost we time 

we finished the job. I am not exactly sure of the date. 

Q What year.would that·have been? 

A I assume that would have been 1973. 

Q From whom did you learn about that? 

A I leamed it from our -- I believe from our 

insurance company and also from letters receiv~d -- I am not 

·exactly sure how it came about. 

305 

Q Did E. G. Bowles, as a joint venture, erect any 
--- --··--·----·-- _ ____, 
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......------- ----·---------- ----

fences along the right of way? 

A No, sir, we did not, not in that area. We 

3 did in some areas but not that area. 

4 Q Do you know whether or not a fence was erected 

5 next to the shopping center property? 

6 A Yes, there was. 

7 MR. PEARSAlL: He can ask him if there were 

8 fences but to tell htm where they were erected, it is 

9 leading. 

10 THE C<lJllT: Overruled. 

BY MR.. WALLACE: 

12 Q I didn't hear his answer. 

13 A Yes, there were fences installed along the 
. 14 

right o~ way . 
/ 

15 
Q Do you kn~ who put those fences up? 

16 A Not definitely. I know we did not, but I ao 
17 

not sure who did. 

18 
Q Did you ever receive any request to put up any 

19 such fences'/ 

20 
A Not that I can remember. 

21 
Q What would be the purpose of such s fence? 

22 THE COURT: Objection sustained. If he didn't 
23 

put them up, you are asking him what was in somebody 
24 else's mind. 

L---------.---------:z---- ·- ·~---··· -·· . --···-- ·---··---·-
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BY MR. WALLACE: 

Tunler - direct 

Q Where was this fence located that you saw in 

A I am not exactly sure. I assume it was along 

307 

the right of way but· I never made an attempt to determine that. 

Q I didn't mean that; whare did it start and 

where dld it end? 

A As near as I remember, it started near the 

brick building at Cary Street and ended approximately at 

Floyd Avenue. 

Q Do you recall what kind of fence i·: was? 

A I believe it was just a farm fence • 

MR. WALLACE: I don't have any further 

questions. 

CROSS EXAMINATION 

BY MR. PEARSALL: 

Q Mr. Turner, the bridge work, bridge building 

that Lane was going to do, was not the temporary bridge at 

Floyd, was it? 

A No, sir, th~ did not build any temporary 

bridges. 

Q There wasn't any permanent bridge built at 

Fioyd? 

A That is right. 
"'--------------------~---- ------- ___________ ........ 
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Turner. - redirect 

MR. PEARSALL: No further questions • 

THE COURT: Is there anything on redirect? 

REDIRECT &~AMINATION 

BY MR. WALLACE: 

Q Mr. Turner, in response to Mr. Pearsall's 

question, you ans~ered about the joint venture's responsi-

bility to direct; what directions were given by the joint 

venture to these truck drivers? 

A Well, they would report to a certain area and 

we would direct them to the area we wanted them to work for 

that particular day or we would tell them the night before 

exactly where we wanted them to report the next day. 

Q <Alee they reported there what directions were 

they given? 

A Th~ were given directions what dump or what 

314 

area to haul to. Usually it wa$ always the Lucl-.. Quarry dump; 

-some areas we hauled on the job for backfill. 

Q Where was the Luck Quarry dump~! 

A It was down on Portland Place, down below 

Windsor Farms, almost at the end of Portland Place. 

Q In relation to the shoppi:'~ cel.lter and the 

work adjacent thereto, was it north or south':' 

l It '~as south. 

MR. ~1ALLACE: That is all. 
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RBC~OSS EXAMINATION 

BY Mil. PEA&SALL: 

Q Mr. rurner, as far as the State of Virginia 

with whom the joint venture had a contract, was there any 

differaoce between your trucks and your hired trucks and 

the trucks of your subcontractors as far as yo~ responsi-

bili~ for the conduct of the work? 

MR. WALLACE: I would object to his answer 

to that question. It calls for a legal conclusion 

which is beyond the capability of this witness. 

MR. PEARSALL: I will rephrase the question. 

THE COURT: Sustained. 

BY MR. PEARSALL: 

Q How long have you been in the contracting 

buainess? 

A Approximately 30 years. 

Q And, as such, have you bean in charge of 

projects of this magnitude1 

A Yes, I have, just about that size; that was 

about the largest, I believe. 

315 

Q Have you been in charge of the performance for 

the State of Virg1nia1 

A Yes, I have. 

Q And as the project manager do you think you 
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understand the obligations of the contract to the State of 

Virginia? 

A I feel like I do, yes. 

Q And in your understanding of your obligations 

to the contract to the State of Virginia, do you think that 

316 

you are responsible for the work contracted to be made regard-

leas of by whom it is done~ 

MR. WALLACE: If Your Honor please, again it 

is calling for a legal conclusion. 

MR. PEARSALL: You qualified this witness as 

knowing·what his responsibilities are and I am asking 

if this is what he understands to be his responsi-

bility. 

THE COURT: Cl>jection sustained. You don't need 

a legal expert here. The Court is supposed to be 

able to draw those kinds of conclusions. 

BY MR. PEARSALL: 

Q Did you consider it your responaibility1 

'fHE CWRT: l'hat is a good question. 

MR. PEARSALL: I thought that was the question 

I was asking. 

BY MR. PEARSALL: 

Q iJo you consider it your responsib~.lity to cause 

the work, whether it was done by your own employees or by 
, 
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hired trucks or by subcontractors or by hired truCks of 

subcontractors, to be done strictly in accordance to the 

contract'/ 

A Well, with hired trucks, actually working on 

the project, yes. 

Q I am not talking about Saturday nights, I am 

talking about in doing the work! 

A I would like to clarify it. 

Q Anyway you want to. 

A On hired trucks, if they do any damage, if 

317 

they cause anything else, th~ are responsible for that part 

but we are responsible to show them where to work and where 

to go with their load, let's put it that way. 

Q You mean their insurance takes care of any 

accidents th~ have? 

A lbat is correct, or public liability. 

Q As far as getting the work done is it their 

respoaaibility to read the contract and find out what work 

is to be done'/ 

. A No, sir. 

Q Is it their re&ponsibility to fino out what 

area the, are to work? 

A No, sir. 

Q Is it their responsibility to find out what area 
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they can go? 
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A Well, in some instances, yea, I would say that. 

Q The independent truck driver from Glen Allen, 

Virginia is supposed to read the contract and find out in what 

areas he can work1 

MR. \-lALLACE: He testified they weren't supposed 

to read the contract. 

MR. PEARSALL: I thought he said they were. 

MR. WALLACE: You asked him about where they 

~ould go. 

BY MR. PEARSALL: 

Q Let's go back, ma,be he misunderstood the 

question. As project manager is it your opinio1' or your 

belief that it is the responsibility of the trw:k driver who 

owns his own truck, comes from Glen Allen or aqywhere, to 

read the contract aDd find out in what areaa he can drive that 

truck'! 

MR. \lALLACE: If Your Honor please, before he 

answers, he asked for an opinion. I object to his 

opinion. 

MR. PEARSALL: I asked for his opinion as 

project ma~1ager. 

MR. ~.JALLAC~: ile might ask them wa.tat they do, 

but not what they are suppos~d to do. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 
Turner - recross 

THE COURT: I will overrule the objection. 

He is qualified he bas qualified him for having a 
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number of years experience in this area. I will: allow 

the question. 

BY MR. PEARSALL: 

Q Is it your opinion, Mr. Turner, as project 

manager, that it is up to the truck driver that you hire to 

haul far you to read the contract to find out in what areas 

he can operate? 

A No, it is not. 

Q Is it your responsibility as project manager 

to keep him out of areas he is not permitted to go into? 

A Yes. 

MR. PEARSALL: No further questions. 

THE COORT: Let me ask a question.-

BY THE COURT: 

Q On this job, if you hired Cosby to ·do some 

hauling for you, would you tell h~ what route to take when 

he left the site? 

A No, sir, not route; we would tell him where to 

load and where to take the load. 

Q Once he left your job, the route that he took 

to get to the site or dump, who would choose that? 

A The truck driver h~self chooses that unless we 
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direct otherwise. 

Q Did you direct these drivers as to what route 

to take once they left your job site? 

A The only thing we directed is that they should 

go down Portland Place to the dunp. They could take any of 

several streets to get to that area. 

BY MR. PEARSALL: 

Q Did you consider it your responsibility as 

project manager to keep the drivers off of any area that you 

didn't have a right to enter under the contract? 

A If we saw them on there, yes, we should. 

But if aqybody told them they were on there, 

whether you saw them or not, did you consider it yo1r 

responsibility to keep them off? 

A Yes. 

MR. PEARSALL: No further questions. 

BY THE CWRT: 

Q You were over at the shopping center on a 

Dumber of occasions? 

A Yes, sir. 
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Q Did you see any trucks over there that did not 

either belong to you or had not been hired by your company, 

tandem trucks1 

A I am not sure. I am sure they were, but .. I 
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cannot point out any instances. 

BY MR. PEARSALL: 

Q Mr. Turner, I believe you said that the 

construction shack, or the trailer, was in -- was on 

Hamilton 't 

A On Hamilton, yes, sir, about one block south 

of Broad. 

Q Did you spend most of your time there? 

321 

A No, sir, 1 spent part of my t~~ there but the 

majority of the time was over the entire project. 

Q And would you have any e_stimate of the time 

that you spent in the vicinity of the shopping center, that 

is, between cary and Floyd? 

A I would say it was divided between the other 

areas; once or twice a day, maybe more often tbau that. 

Q So you would sort of cruise the project? 

A That is correct. 

Q And you might be at this location a couple of 

times a day'! 

A That is right. 

Q Or you would be at other locations if more 

work was going on at other locations1 

A Usually where the majority of the work was 

going on is where we would be. If it was going on at Cary 

.2~C"J· 
+ 
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and Floyd, I would be there. 

Q Wasn't much work· going on for most of the 

project area most of the time? 

A Yes, it was going on from Westwood Avenue to 

south of Cary. 

Q As project manager, you would cruise that 

entire area and you might be in this vicinity once .or ~ice 

a day? 

A That is correct. 

MR. PEARSALL: No further questions. 

(The witness stood aside.) 

M. 1~. BI...ANKENSHIP, being previously sworn, 

tes ti~ied in behalf of the defendant, as follow••: 
I 

DIR'fl:T EXAMINATION 

BY MR. WALLACE: 

Q· Mr. Blankenship, you have been previously 

swort;t. Did you ever meet with Mr. Bailey at the job site? 

A Not to m, knowledge, that I can remember. 

19 He testified I did but I can't remember that I did. 

20 
Q You deny that you did or you just don't 

21 remember'! 

22 A Well, to the best of my ktlowledge, I didn't. 

23 Of course, any testimony I make is to the best of my 

24 knowledge, so to the best of my knowledge I can't remember 

. 260 
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if I met him. 

Q 

at any time? 

A 

Q 

A 

Blankenship - dlrect 

Did you talk to Mr. Bailey on Lbe telephone 

Yea, I did. 

In what regard 1 

ro trucks using the parking lot and so on, 

811d alao that we were, you know, had planned to make certain 

repairs .to the lot. 

Q Did you personally ever go to the parking lot? 

A Well, I went up there at lunch t~e some, you 

know, certain instances, in that case. 

Q Did you see any trucks there when you were 

there? 

A Yes, air, 1 have seen on several occasions at 

323 

lunch time, not I can't remember any other time other than 

lunch t~e that I did see any crossing that lot. 

Q Can you identify the ownership of the trucks? 

A Well, some belonged to Bowles and, like they 

were numerous hired trucks on the project, sometimes they 

wem employed by the joint venture and other timE:& they were 

employed by Lane Constructiou. 

Q !lid you ever see any truck~» of any kind 

crossing that property1 

A No, I didn't. The only ti.we I saw them was at 

·261 
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lunch time. 

Blankenship - direct 324 

Q Did you personally receive any camplaints about 

trucks crossing the shopping center by naming the trucks? 

A llell, I think some of the correspondence 

revealed some of them were Bowles. 

MR. PEARSALL: May it please the Court , I 

object to reference to correspondence, in aeneral. 

If he wants to tell of his personal knowledge, in 

response to the question, that is another story, but 

I do object to a generalized reference to some 

exchanges when w~ have had such a real tight session 

here as to wbat exchanges can come in. 

THE COU&T: Objection sustaitled as to the 

form of the question, dealing with correspondence. 

BY MR.. WALLACE: 

Q Did it ca~e to your attention that trucks with 

specific names were crossing or on the shopping center 

property at any time~ 

A Well, it did, in one letter. list specific 

names, which was the RiChmond $hopping Center, but it was 

the shopping center on the east side of Thompson Street. 

Q In any of your conversations with Mr. Bailey 

strike that. In your conversatio::,a with Mr. Bailey what did 

you talk about in regard to the shopping center and damages? 
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A Well, rsry dealings with that is when we had · 

agreed -- Mr. Turner met with Mr. Bailey and agreed we would 

make several repairs and so on to the parking area, the 

blacktop area, and that we were having difficult7t·.with the 

asphalt plant at the time of the flood and so on, and that 

we were going to make every effort to take care of this. 

MR. WALLACE: That is all I have. 

MR. PEARSAIJ..: No questions. 

(The witness stood aside.) 

THE COORT: Is there any argumeut for the 

plaintiff, or motions? 

MR. WALLACE: Judge, I renew at Cb:l.s time ray 

motion as to the value of the temporary construction 

easement on two grounds; one, that the Code Section 

or Statutory Section of the Specifications, Highway 

load and Bridge Specifications, does not provide far 

325 

that type of coverage but, second, and 110re importantly 1 

the plaintiff has failed to prove his damages in that 

~egard in that he based the valuation on a contract 

negotiation which never came to fruition and on 

actual leases with two tenants far buildings and rents 

associated thereto. I don't think he han borne the 

burden of showing the value of the land or of the 

use, per se, other than to pull a figure out of the 
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r-------------·-- - - ·----·- -------- - -- ---·- -------- ----0 ----- ·-------.. 

PROCEEDINGS 

(Pursuant to agreement, the case was tried 

without a jury; the court reporter was sworn and 

the witnesses were sworn and not excluded.) 

(The motion to quash the subpoena duces tecum, 

made by counsel for the defendants, was argued.) 

THE COURT: I won't rule on it since the 

plaintiff is not requesting that the Court rule at 

this time, which I think is a very wise posture for 

us to take at this point. Is there an opening state-

ment by the plaintiff? 

MR. ~EARSALL: Probably some little degree of 

orientation is in order, Your Honor. The plaintiff 

here is Richmond Shopping Center, Incorporated which 

owns shopping center properties between Nansemond and 

Thompson, which are not involved in this litigation, 

and shopping center properties to the west of Thompson 

between Thompson and what used to be the Williams 

and Harvey Nursery, going toward the Belt Line railroad, 

which is the subject of this controversy. We are 

talking about the Richmond Shopping Center properties 

between Cary and Broad, two city blocks, between west 

of Thompson and toward the railroad tracks, approxi-

mate depth of a couple of hundred feet. The defendants 
--------------·-·· - ·-·-
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~--~- --~re the joint venture of Wiley N. Jackso~--C~~~::.·· 
a Roanoke firm; E. G. Bowles, Inc., I believe, and 

E. G. Bowles Contractor, the three of them signing, 

as joint ventures, a contract with the Highway 

Department to do the work generally of an excavation 

nature adjacent to the shopping center property in 

the putting in of I-95 in the Seaboard Coast Line 

ditch. The other defendant is the Surety Company 

on the perfot'tllance bond of the joint venture. The 

Surety Company, although it also happens to write 

insurance, as well as bonds, is not sued as an 

insurance carrier; it is sued as the maker of the 

performance bond for the performance of the contract 

with the Highway Department. 

The project, I believe, will become more 

4 

evident to the court in the course of orderly examina­

tion of the witnesses and I won't go into great 

detail about it now. We are seeking nere the value 

of a temporary construction easement used without 

payment and the cost of restoration of the injury to 

our property. Now as Your Honor knows, a temporary 

construction easement is a privilege of crossing and 

working from land generally adjacent to or in the 

vicinity of other work, that is, permanent work, that 
.__ _____ _,___ _________ ···-------------------------
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.... -- -----·· --- . --- ----. ----. ---·--·----------"\ 

is used for the convenience and in performing the 

other work, and, of course, it is customarily paid 

for. 

Now we believe the evidence will show that 
~ 

the joint venture entered into a contract ~~the 

bonding -- and the bonding company entered into a 

performance bond that included the negotiation in 

advance for permission to cross or work from the 

Richmond Shopping Center, company property. The 

evidence will show that despite repeated protests, 

that the joint venture did work on the property 

without paying privilege and the evidence will show 

that the contract with the Highway Department and the 

performance bond for performance of that contract 

included the obligation to restore the property of 

the Richmon:J Shopping Center, that they did not restore 

it, that there was approximately $2,400 worth of 

broken pavement in the portion in front of the A&P 

store and the total appropriation in the gravel 

parking lot in the rear of the A&P store. 

On the basis of the Court's action on the 

demurrer which said we had no right to sue as third 

L
' party beneficiary under that contract, the law of 

this case is that the Richmond Shopping Center was 
-- --- -- --·--.. . . -·-···--- - --· ' - -- ' . . . - --··· 
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an intended beneficiary which may sue under such 

contract for the value of the privilege that was 

actually exercised without permission and for the 

cost of restoration. The evidence will further show 

that the Highway Department said that under this 

contract we were to sue directly the contractor and 

his bondsman and we are here today trying to get 

judgment against the joint venture and its performance 

bondsman for the reasonable value that would have been 

paid in advance for the privilege which they exercised 

without paying for it, and without getting it , and 

for the cost of restoration of the former condition. 

It is a third party beneficiary contract 

obligation to do two things, to negotiate for and 

obtain permission to cross and work from and to restor 

the property to its former condition. As Your Honor 

knows, the Highway Department obtains such ~emporary 

construction easements and did in this instance, as 

it believes are essential to the progress of the work, 

and the two components of those are the payment in 

advance for the privilege of using it a~d crossing it 

and, coupled with it, an obligation to restore it to 

its farmer condition. We are suing as third parties, 

suing both the contracting parties and the performance 
. ---···· ----·------
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bondsmen for those two items. 

·rnE COURT: Maybe Mr. Wallace will clear it up 

as to which matters are not controverted and which 

matters are; perhaps he will clear it up. 

MR. WALLACE: Just as an adjunct or addition, 

and I won't go back over a great deal of what he 

said, but the only real factual dispute in the case 

7 

is narrowed down to who did the actual crossing across 

this particular parking lot and who did the damage 

that is being sought for here; that is the only factua 

issue. 

THE CWRT: Is the amount of the dfiDJage 

contested? 

MR. WALLACE: Yes, sir, that is the second 

factual issue and the third issue, and this is really, 

as I see it, one of the key issues here, is the 

plaintiff entitled to third party beneficiary relief 

or is there some other relief he ought to be suing 

under and that is where the case must rest, in my 

opinion, by virtue of the contract between the State 

of Virginia, Commonwealth of Virginia, and the joint 

venture --

THE COURT: Wasn 1 t that on the demurrer? 

MR. WALLACE: No, sir, I don't think it was, 
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and I reserve, and want to restate it here --

MR. PEARSALL: May it please the Court, I 

don't want to interrupt but the law of this case is 

that a demurrer was filed raising this precise questio • 

The demurrer was overruled. If we are going to, 

before we get into the case, have to reargue the 

demurrer and have this Court -- Judge Williams did 

it in that instance -- join with Judge Williams in 

that or change the law of the case, then I reckon 

we will have to do it but it is unusual that on the 

day of trial that we have any such position as this. 

I had always understood that th~ didn't agree with 

Judge Williams and intended to take me up whether I 

got 10 ce~ts or $10,000, but that has nothing to do 

with changing the law of this case wh1c h is that we 

may sue as third party beneficiaries on this contract 

and bond. · 

MR. WALLACE: May I talk for a few moments 

without the interruption? 

MR. PEARSALL: I apologize for the interruption. 

MR. WALLACE: Under the theory of Mr. Pearsall 

he is suing in this case under Section 107.12, saying 

that under this Virginia Department of Highway,Road 

and Bridge Specification Paragraph, he is entitled to 
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.. ------------. 

third party beneficiary rights. Section 107.12, on 

its face, and that is what the demurrer says, the 

things you plead are insufficient, as a matter of 

law. The Court overruled our objection to the 

demurrer, saying there is no such thing as a third 

party beneficiary suit on this type of thing and 

these types of contracts but the only section in 

issue was 107.12 --

· THE COURT: Did Judge Williams rule on that 

matter in the demurrer? 

MR. WALLACE: Yes, sir, but I think it is pled 

it is sufficient as a matter of law if there is no 

other defense; that is what I want to talk about. 

Section 107 of these Specifications say what 

are the legal relation~ between these parties, the 

contractors and what is his responsibility to the 

public, and then there are many sub-sections. Sub-

section 12 requires, as Mr. Pearsall corrected stated, 

''You must protect and restore the property and 

landscape of the right of way of adjacent property 

owners." That is part of the contract between the 

State and the contractor, but he does not bring to 

the Court, nor does the Court consider, and we can 

do this in this case because under demurrer you are 
---- - ------------------
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considering only the pleadings, but under 107.14, 

two sections later, under this same statement of 

responsibility, is the effective language and I will 

10 

quote it, "It is not intended by any of the provisions 

of any part of the contract to create the public or 

any member thereof as a third party beneficiary here-

under or authorize anyone not a party to this contract 

to maintain a suit for personal injuries or property 

damage pursuant to the terms of the provisions of the 

contract." I think in this case since we are dealing 

with the real issue of the case and we are not dealing 

with demurrers that we can bring in all sections of the 

contract to show that under the law of Virginia you 

must show that a third party beneficiary is one named 

and /or intended to be covered in the contract. The 

specific term of the contract says no, it is not to 

be covered. We are excluded from this kind of action. 

Mr. Pearsall has probably another action for his 

alleged injury here but not third party beneficiary 

action. 

THE COURT: Are you saying to me, so that I 

clearly understand you, that it is possible in· a con-

tract between the Highway Department and this joint 

venture, to exclude a landowner's right to sue under a 

271 
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statute of the Commonwealth of Virginia1 

MR. WALLACE: I am not saying that because tba 

statute of Virginia as interpreted by the cases is 

the statute saying there are third party beneficiary 

ll 

rights. The Saatute says it must benefit him in whole 

or in part and it must show that he is intended to be 

included and there are cases we say when you exclude 

that party and the most telling one is this newspaper 

case in Newport News. That says in the case where 

a party is not named and apparently he is not intended 

as a beneficiary, then he can be excluded and the 

contract permits exclusions if the contract calls for 

it. He may have another action but he does not have 

this action as a matter of law and that is really the 

essence of the case. If we get by that, then I think 

the question of damages and who did it is material. 

up to that point I don't think it is material on a 

demurrer, as he suggested, and on its face the pleading 

does not -- on ·its face the pleading does state a 

cause of action but the plea~ing does not take into 

account the effect of Section 107.14 which is also 

a part of the responsibility to the public and must be 

included and thought of in the case at law and the 

demurrer you are stuck with just what is pled. You 
------- ·-·-
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can't bring in all these good outside things you 

would like to bring in. That is basically my 

opening statement. Obviously, I disagree with the 

damage theory and, obviously disagree that we were 

the ones crossing and causing all the damage and I 

think that is a matter of proof. 

MR. PEARSALL: May it please the Court, the 

demurrer disposed of this matter. This was something 

that they were privy to at the time. They didn't 

raise it, they could have raised it, it is part and 

parcel of the contract. If the contract was not 

in its entirety attached to the pleading, they could 

have gotten it before the court and disposed of it 

at that time. This action was instituted at least 

two years ago; to drift along from then until now, 

and on the morning of the trial, and, thank goodness 

a jury isn't here, to certainly change the law of the 

case is absolutely unthinkable. Had it not been 

covered by demurrer and being confronted with the 

Court having said a cause of action is stated and we 

will proceed to trial on that, they should have, 

by some other pleading, if they thoqght the demurrer 

didn't sufficiently settle the matter, brought it to 

the Court's attention and have the Court rule on it, 

273 
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so we think this comes entirely too late and should 

not be considered by this Court. The law of this 

case, as the Court sat down today, is that the 

pleadings stated a cause of action on third party 

credit to beneficiary theory. If they had anything 

to get rid of that theory and.:try this case solely 

as a matter of law, they could have utilized any of 

the numerous pleadings, positions, that are availab~e 

under our very liberal pleadings rules and have the 

matter disposed of before now, and the interpretation 

13 

which he puts on 107.14 is not a sound interpretation, 

anyway, and I am prepared, if the Court feels like it 

must now reexamine.the law of the case, I am prepared 

to go into why this reading of 107.14 does not 

prohibit this action but we are saying, first, that it 

was handled by the demurrer and if for any technical 

reason whatsoever they felt like they had another 

bite at the cherry, they should have done so before 

now. 

It is untimely to come in on the morning of 

trial when we were about to have a jury empaneled and 

make the statement that the law of the case is 

different from that which the parties treated it as 

being because of something they failed to bring to 
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the attention of the Court. If the Court doesn't 

feel it can rule on the basis of that, I am prepared 

to go forward and argue this matter. 

THE COURT: Is there anything else on this 

point, Mr. Wallace? 

MR. WALLACE: Only speaking to the .lateness of 

the issue, Mr. Pearsall is aware of this Section and 

had been for some time. We have talked in my office 

one day --

MR. PEARSALL: November 26, 1975. 

MR. WALLACE: -- and you have known all along 

we were going to raise this issue. 

MR. PEARSALL: No, I did not, not until 

14 

November 26, and on the 26th you said, "What about thi , 

Mr. Pearsall?" "It may not mean anything. 11 

THE COURT: In view of Judge Williams 1 ruling 

on the demurrer, the Court will rule that is res 

judicata, on the theory of the case. I note your 

exception to the Court's ruling. Why don't we take 

a recess now until quarter after 11:00. 

(A short recess was taken.) 

THE COURT: Are you ready to proceed? 

MR.. PEARSALL: Yes, Your Honor. I call Mr. 

M. L. Blankenship. 
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