RICHEA D vemeanisy

IN THE

Supreme Court of Virginia

AT RICHMOND

RECORD NO. 870620

PILAND CORPORATION,
Appellant,

LEAGUE CONSTRUCTION COMPANY, INC,,

Appellee.

JOINT APPENDIX
Michael J. Goergen, Esquire John C. Warley, Esquire
SCHILLING & McCORMICK, P.C. 6060 Jefferson Avenue
6577 Edsall Road Suite 9010
Springfield, Virginia 22151 Newport News, Virginia 23605
(202) 842-1746 (804) 595-2391
Counsel for Appellant Counsel for Appellee

APPELLATE PRINTING SERVICES - HERITAGE BUILDING -« RICHMOND, VIRGINIA . (804) 643-7789



8.
9.
10.

11.

12,
13.
14.
15.

l6.

TABLE OF CONTENTS

LEAGUE CONSTRUCTION CO., INC.'S ("LEAGUE") MOTION FOR
DECLARATORY JUDGMENT, WITH EXHIBITS, FILED
NOVEMBER 14, 1986==== === e e e e

PILAND CORPORATION'S ("PILAND") ANSWER, GROUNDS OF DEFENSE,
AND COUNTERCLAIM, FILED DECEMBER 11, 1986--—------------w---

LEAGUE'S ANSWER TO COUNTERCLAIM, FILED DECEMBER 30, 1986---

LEAGUE'S MOTION FOR SUMMARY JUDGMENT, FILED
JANUARY 14, 1987 ==—=m==mm e e e

JUDGE STEPHENS' "MEMORANDUM TO FILE", DATED
JANUARY 29, 1987 =-————mmeeemm e e e

PILAND'S "DEFENDANT'S POST-HEARING BRIEF IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT", WITH ATTACHMENTS,
FILED FEBRUARY 6, 1987—————=-==—— oo oo

LEAGUE'S "PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF ITS
MOTION FOR SUMMARY JUDGMENT", FILED FEBRUARY 13, 1987------

LETTER OPINION, DATED FEBRUARY 19, 1987---—=--—--——-———oc0—o
JUDGMENT ORDER, ENTERED MARCH 13, 1987----=--—————co——e—
PILAND'S NOTICE OF APPEAL, FILED APRIL 9, 1987--—---------—-
PILAND'S MOTION FOR REINSTATEMENT OF CASE ON TRIAL DOCKET
AND FOR AN ORDER SETTING THE AMOUNT OF APPEAL BOND AND
GRANTING A STAY OF ENFORCEMENT OF JUDGMENT PENDING APPEAL,
FILED APRIL 28, 1987 =—===m——m e oo
JUDGE STEPHENS' "MEMORANDUM TO FILE", DATED APRIL 29, 1987-
ORDER, ENTERED JUNE 1, 1987-——-——=—————— oo e e
STATEMENT OF FACTS FOR APPEAL, FILED JUNE 1, 1987----------

PILAND'S SUPPLEMENTAL NOTICE OF APPEAL, FILED
JUNE 24, 1987 === == e e e e e

ASSIGNMENTS OF ERROR——=—==== === oo oo o e

PAGE

12
17

19

21

22

65
68
71
73

74
77
78
80

84
86



VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS
LEAGUE CONSTRUCTION COMPANY, INC.
a Virginia Corporation,

Plaintiff )] $ARF-AS

v.

PILAND CORPORATION,
a Virginia Corporation,

Defendant —
L —_—
Serve: Donald J. Wolf, - r
Registered Agent N %

421 North Avenue .-

Newport News, Virginia 23601 -

(3R

MOTION FOR DECLARATORY JUDGMENT

NOW COMES the plaintiff League Construction Company,
Inc., a Virginia Corporation, to request this Honorable Court
to issue a Declaratory Judgment in plaintiff's favor against
defendant based upon the following:
1. Plaintiff is a Virginia Corporation with its principal
office and place of business in Hampton , Virginia.
2. Defendant is a general contractor and a Virginia corporation
with offices in Newport News, Virginia. )
3. Plaintiff is a concrete and cement contractor and as such
entered into a contract with defendant on June 3, 1985, here-
inafter called "the written contract", a copy of which is
attached hereto as Exhibit 1. The contract called for plaintiff
to do the concrete work on the Base Supply Complex, Phase II at
Langley Air Force Base, hereinafter called "Langley job", for
which defendant acted as general contractor. The price for
plaintiff's work was to be $253,000.
4, Plaintiff performed the work called for by the written

contract in a skillful and diligent manor to the satisfaction



of both the defendant and the Army Corps of Engineers, which

is responsible for acceptance of the work performed by plaintiff.
5. The defendant withheld from payment to plaintiff 10% of the
contract price as retainage, or approximately $25,300, payable

in accordance with paragraph 2.4 of the written contract.

6. The plaintiff has completely satisfied and discharged its
obligations under the written contract, a fact which defendant
has acknowledged to plaintiff, but has refused plaintiff's demand
for paymen£ of the retainage.

7. In January, 1986, defendant contacted plaintiff regarding
another job on which defendant served as general contractor,
which job was located at 0ld Dominion University in Norfolk,
Virginia, hereinafter call the "ODU job". Plaintiff and
defendant entered into a verbal contract under which plaintiff
would perform concrete work' on the ODU job at a set price per
square foot. The plaintiff began work under this verbal contract
on or about February 20, 1986.

8. Subsequent to plaintiff's commencement of the work on the

ODU job, vroblems developed with the concrete poured by plain-
tiff and others, and the source of these problems and the parties
responsible therefore have been subjects of much debate and dis-
pute among plaintiff, defendant, architects and engineers.

9. Defendant claims to have expended substaﬁtial sums of money
to rectify the concrete problems on the ODU job, and has
attempted to hold plaintiff responsible therefore; Plaintiff
denies any liability to defendant on the ODU job and has, or will
in the immediate future, file suit against defendant for recovery

of the contract price on the 0ODU job, which defendant has not paid.



10. Defendant attempts to justify his refusal to pay olaintiff's
retainage on the Langley job by claiming erroneously that plain-
tiff will ultimately be shown liable to defendant on the ODU
job and that this potential liability of plaintiff to defendant,
wholey unrelated to the Langley job, entitles defendant to with-
hold plaintiff's money.
11. Under the terms of the written contract covering the Langley
job, plaintiff and defendants are required to submit matters of
dispute to arbitration for resolution, but plaintiff contends
that there is no dispute as to the Langley job which requires or
Justifies arbitration in that defendént%sliability to plaintiff
on that written contract is admitted by defendant and the amount
of the liability is fixed and not in dispute.

WHEREFORE, plaintiff moves this court for a Declarétory
Judgment that defendant is not justified or permitted under law
to withhold a liquidated debt to plaintiff which is currently
due and payable based upon'a potential liability of plaintiff to
defendant, which liability plaintiff emphatically denies and
which is, or will be, the subject of litigation in the future.
The plaintiff further moves for attorney's fees, interest and its

costs expended, and such other and further relief as the court

deems appropriate.

By
p.q.
Filed in o U Dificn b /#Klay of. 7oy, 145
Newport News, v‘rginia 23665 '+ 3,02 | Wedwfee ] o, Clerk

Fee Jfé
Lib, F- - e

Total T . Fd-00




THE A¢ JCIATED GENERAL CONTF. TORS

STANDARD SUBCONTRACT AGREEMENT
FOR BUILDING CONSTRUCTION

This Document has important legal and insurance consequences, consultation with an attorney and insurance con-
sultants and carriers is encouraged with respect to its completion or modification.

THIS AGREEMENT made at Newport News, Virginia
this STd dayof June 1985 . by

and between Ppjiland Corporation
hereinafter referred 10 as the Contractor, and League Construction.Corpeny, Inc.

hereinafter referred 1o as the Subcontractor, to perform part of the Work on the following Project:

PROJECT: Base Supply Complex, Phase II
Langley Air Force Base
Hampton, Virginia 23665
OWNER: US Air Force

ARCHITECT: yS Army Corps of Engineers

ExliBit # 1 e
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ARTICLE 1

Scope of Work
1.1 The Contractor employs the Subcontractor as an independent contractor, 1o perform the following part of the Work
wtuch the Contractor has contracted with the Owner to provide on the Project: Furnish the necessary

iabon material, and equipment to complete the concrete work as specified
in Section 3A Concrete for Building Censtruction and as shown on the

Contract Drawings.

The Subcontractor agrees to perform such part of the Work (heremnafter called *“*Subcontractor's Work'') under the general
direction of the Contractor and subject to the final approval of the Architect/Engineer or other specified representative of the
Owner, in accordance with the Contract Documents Subcontractor will furnish all of the labor and maternials, aiong with com-
petent supervision, shop drawings and samples, tools, equipment, scaffolding, and permits which are necessary for such per-
formance.

1.2 The Contract Documents are:

DIVISION 1 Genreral Requirerents
DIVISION 3 Concrete

Section 3A Concrete for Building Corstructicn

Tontract Drawings:

Sheets-LF 366-1.1 thru LF 366-1.28

The Subcontrator binds himself to the Contractar for the performance of Subcontractor's Work in the same manner as the
Contraclor is bound to the Owner for such performance under Contractor’'s contract with the Owner. The pertinent parts of
such contract will be made available upon Subcontractor’s request.

1.3 Should any question arise with respect (o the interpretation of the drawings and specifications, such questions shall be
submitted to the Architect/Engineer and his decision shall be final and binding. If there is no Architect/Engineer for this Pro-
ject. the Contractor’s decision shall be followed by the Subcontractor.

ARTICLE 2
Payments

2.1 The Contractor agrees to pay to the %ubcomract r for the satisfactory completion of Subcontractor's Work the sum of
Two Hundred %ifty-T‘lree housandQ ($ 253,000.00 ) in monthly
payments of Q0 percent of the work performed in any preceding month, in accordance with esumates
prepared by the Subcontractor and approved by the Contractor and Corps of Engineers
Fayments made on account of materials not incorporated in the work, but delivered and suitably stored at the site, or at some
other focation aqreed upon in wniting, shall be 1in accordance with the terms and conditions of the Contract Documents Sub-
contractor will provide monthly completed hen waivers and suppher affidavit forms, in a form satisfactory to the Owner and
Contractor. Payment of the approved portion of the Subcontractor’'s monthly estiimate shall be conditioned upon recept by
the Contiactor of his payment from the Owner Approval and payment of Subcontractor’'s monthly estimate 1s specilically
agreed not to constitute or imply acceptance by the Contractor or Owner of any portion ol the Subcontractor’s Work

2.2 Inthe event the Subcontractor does not submit 1o the Contractor such monthly estimates by 28 th

1~en the Contractor may at his option include in lus monthly estimate to the Owner for Work performed during the preceding
month such amount as he may deem proper for the Work of the Subcontractor for the preceding month and the Subcontrac-
tor agrees 10 accept such approved portion thereol in lieu of monthly payment based upon the Subcontractor’s estimate.

65}




2.3 In the event it appears 1o the Contractor that the labor, matenal and other bills incurred in the performance ¢f Subr.e.n
tiactor’'s Work are not being currently paid, the Contracior may take such steps as he deems necessaty 10 e 0 gt e,
money paid with any progress payment will be utiized 10 pay such bills

2.4 Final payment shall be paid to the Subcontractor upon approval by the Owner, Architect and the Contractor ¢! **» Sub-
contractor's Work and, upon payment having been recerved by the Contractor for all of Subcontractor’'s Werk and satislac
lory evidence having been recerved by the Contractor that all labor, including customary fringe benefits and payments due
under collective bargaining agreements, and all subcontractors and materialmen have been paid to date and are waiving ther

hen nghts upon the final payment of a specific balance due.

2.5 The Contractor may deduct from any amounts due or to become due to the Subcontractor any sum or sums owing by
the Subcontractor 10 the Contractor, and in the event of any breach by the Subcontracior of any provision or obhigation of this
Subcontract, or in the eveni of the assertion by other parties of any claim or lien against the Owner, the Cortractor, Contrac-
tor's Surety, or the premises upon which the Work was performed, which claim or lien anses out of the Subcontractor’s per-
formance of this Agreement, the Contractor shall have the right, but 1s not required, to retain out of any payments due of 10
become due to the Subcontractor an amount sufficient to completely protect the Contractor from any and all loss, damage or
expense therefrom, unul the claim or hen has been adjusted by the Subcontractor to the satisfaction of the Contractor. This
parag:aph shall be applicable even though the Subcontractor has posted a full payment and performance bond. ’

ARTICLE 3
Prosecution of the Work

3.1 Time is of the essence for both parties, and they mutually agree 10 see 1o the performance of their Work and the Work of
thew subcontractors so that the entire project may be completed in accordance with the Contract Documents. The Subcon-
tractor shall provide the Contractor with scheduling information and Subcontractor’'s proposed schedule for the Subcontrac-
tor's Work. The Contractor shall then prepare the Schedule of the Work and, as may be necessary, revise such schedule as
the Work progresses. Subconiractor acknowledges that revisions may be made in such schedule and agrees to make no claim
for acceleration or delay by reason of such revisions so long as such revisions are of the type normally expernienced in Work of
this scope and complexity.

3.2 The Subcontractor shall prosecute Subcontractor's Work 1in a prompt and dihgent manner in accordance with the
Schedule of Work without hindering the Work of the Contractor or any other subcontractor. I work of others is damaged by
Subcontractor, the Subcontractor will cause such damage te be corrected to the satisfaction of and without cost to the Con-
tractor and Owner. In the event Subcontractor fails 1o mamntain his part of the Schedule of the Work, he shall, without addr-
tional compensation, work such overtime as the Contractor may direct untl Subcontractor's Work is in accordance with such
schedule.

3.3 The Subcontractor shall be responsible for and will prepare for periormance of Subcontractor's Work, including without
himitation thereto, the submission of shop drawings, samples, tests, field dimensions, determination of labor requirements and
ordening of matenials as required 1o meet the Schedule of Work. Subcontractor shall notify Contractor when portions of his
Work are ready for inspection.

3.4 The Subcontractor will furmish periodic progress reports of the Subcontractor's Work as mutually agreed including the
progress of matenals or equipment 10 be provided under this Agreement that may be in the course of preparation or manufac-
ture

3.5 The Subcontractor shall cooperate with the Contractor and subcontractors whose work may interfere with the Subcon-
wac1e:'s Work and participate in the preparation of coordinated drawings and work schedules in areas ol congeston,
specitr ally noting and advising the Contractor of any interference by other contractors or subcontractors

3.6 e Subcontracior shal keep the bulding and premuses reasenably clean of debris resuling from the performar ce of
Subcunitractiors Work 1t the Subcontiactor tails 10 comply with this paragraph within 48 hours atter recerpt of notice: ¢! non
comyance leom the Contractor, the Contiac 1or may perlarm such necessary clean up and deduct the cost from: any a< conte.
due 10 the Subcontractor

3.7 1nwe Subconvuacton shalt gve adequale netices pertanung 1o the Wotk of the Subconttacion 10 proper asthee o e |
secuie and puy tor all neces-any, hicenses and perruts 10 carry on Subcontractor's Work | the turmstung of whaehie ey et
the Conuract Documents

AGC DOCUMENT NO §o CIANIAIT L oy CRACT S W Ra S bk ey L o0 T TN APHI 10



3.8 The Subcontractor shall comply wi, .l Federal, State and local laws, Socia! Se. 1y Laws and Unemployment Com-
persation Laws, Workers” Compensation Laws and Safety Laws insolar as apphcable to the performance of this Agreement
He shall pay all taxes apphcable 1o the performance of Subcontractor's Work He shall also maintain his own safety program
tor comphiance with such laws

3.9 The Subcontractor will not assign this subcontract nor subcontract the whole or any part of the Work to be performed
hereunder without the prior writlen consent of the Contractor, with the exception of those subcontractors hsted by the Sub-
contractor and furmished to the Contractor at the time this Agreement Is executed.

ARTICLE 4
Changes in the Work

4.1 The Contractor and Subcontractor agree that the Contractor may add to or deduct from the amount of Work covered by
this Agreement, and any changes so made in the amount of Work involved, or any other parts of this Agreement, shall be by a
wntten amendment hereto setting forth in detail the changes involved and the value thereof which shal' be mutually agreed
upon between the Contractor and Subcontractor. The Subcontractor agrees to proceed with the Work as changed when so
ordered i: writing by the Contractor so as not to delay the progress of the Work, and pending any determnation of the value
thereo! unless Contractor first requests a proposal of cost before the change 1s elfected. If the Contractor requests a proposal
of cost for a8 change, the Subcoritractor shall promptly comply with such request

4.2 Subcontractor shall be entitled 1o receive no exira compensation for extra Work or materials or changes of any kind
tegardiuss of whether the same was ordered by the Contracior or any of his representatives unless a C* ange Order therefor
has been issued in writing by the Contractor. If extra work was ordered by the Contractor and the Subcontractor performed *
sa- but did not recewe a written order therefor, the Subcontractor shall be deemed to have waived ar, claim for extra com-
pensat:an therefor, regatdless of any written or verbal protests or claims by the Subcontracior. The S.bcontractor shall be
re:ponis.ble for any costs incurrec by the Contractor for changes of any kind made by the Subcontractor that increase the cost
of the «ork for either the Contractor or other subcontractors'when the Subcontractor proceeds with such changes without a
wr-tion order therefor.

4.3 The Subcontractor agrees that no claim for additional services rendered or materials furmished by the Subcontractor 1o
1. Cortractor shall be vahd unless notice i1s grven 1o the Contractor prior 1o the furmishing of the services or matenal or unless
v tten notice of the claim therefor 1s given by the Subcontractor to the Contractor not later than the Iast day of the calendar
me-~th following that in which the claim onginated, with the amount of the claim 1o be given in writing by the Subcontractor
as spon as practicable.

4.4 The Subcontractor will make all claims for extra compensation and for extension of time 1o the Contractor promptly in
accordance with this Article and consistent with the Contract Documents.

4 5 Notvathstanding any other provision, if the Work for which the Subcontractor claims extra compensation is determined
Y1, the Owner or Architect not to enuitle the Contractor to a Change Order or extra compensation, then the Contractor shall not
. hable 10 the Subcontractor for any extra compensation for such Work, unless Contractor ag-eed in writing 1o such extra
L .hpensation.

ARTICLE S

Insurance and Indemnity

§1 Pnor 10 staring Work the Subcontractor shall procure and maintain in force, Workess” Compensation Insurance,
Splovers Liabukity Inswrance. Comprehensive General Liatility Insurance with contractual coverage and Automobrle Liability
aranc e and such other insurance, 10 the extent requined by the Contract Documents lor the Subcontiactor’'s Work

&2  The Subconttactor's Conyechiensive Generai and Automobile Liatulity Insutance, as requied by Paragraph 5 1 ot be

te- 0 B0t less than Breas o sabahty a8 lollows 7

RS TRI T e Alha W
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a Cornprehensive General Liat,

1 Bodly Injury $ 300,000 _ Each Occurnience
tCompleted Operations)
$ Aggregate
2. Property Damage $ . Each Occurrence
$ Aggregate |
b. Comprehensive Automobile Liability
1. Bodily Inury $ 50,000 Each Person
5—‘1.430, 000 Each Occurrence
2. Property Damage $ 5,000 Each Occurence

6.3 Comprehensive General Liability Insurance may be arranged under a single policy for the full hirmits required or by a com-
bination of underlying policies with the balance prewvided by an Excess or Umbrella Liability pohcy.

5.4 The foregoing policies shall contain a provision that coverages afforded under the policies will not be cancelled or not
renevsed until at least thirty {30) days’ prior wiitten notice has been given 10 the Contractor. Certificates of Insurance accep-
1able 10 the Contractor shall be hled with the Contractor prior 10 the commencement of Work.

5.5 The Contractor and Subcontractor wawve all nghts against each other and against the Owner, the Architect/Engineer,
separate contractors, and all other subcontractors for damages caused bv fire or other perils to the extent covered by Builder's
Risk or any other property insurance, except such nghts as they may have to the proceeds of such insurance.

5.6 To the fullest extent permitted by law, the Subcontractor agrees to indemnify and hold harmless the Contractor, the
Owner, the Architect/Engineer and all of their agents and employees from and against all claims, damages, losses and ex-
penses, including but not imited to attorney's fees, ansing out of or resulting from the performance, or failure in performance,
of the Subcontractor's Work under this Subcontract, provided that any such claim, damage, loss or expense (1) is attrnbutable
1o bodily injury, sickness, disease, or death, or 10 injury to or destruction of tangible progerty {other than the Work itself) in-
cluding the loss of use resulting therefrom, and (2) 1s caused in whole or in part by any neghgent act or omission of the Sub-
contractor or anyone directly or indirectly employed by him or anyone for whose acts he may be hable regardiess of whether it
is caused in part by a party indemnified hereunder Such obligations shall not be construed 10 negate, abridge, or otherwise
reduce any other right or obligation of indemnity which would otherwise exist as to any party or person described in this
Paragraph 5.6.

5.6.1 In any and all claims against the Contractor or any of his agents or employees by any employee of the Subcontractor,
anyone directly or indirectly employed by him or anyone for whose acts he may be liable, the indemnification obhgation under
this Paragraph 5.6 shall not be limited in any way by any hmitation on the amount or type of damages, compensation or
benefits payable by or for the Subcontractor under Workers' Compensation acts, disability benefit cts or other employee
benefit acts. :

5.6.2 The obhgations of the Subcontractor under this Paray-aph 56 shall not extend to the hability of the Ar-
chitect/Engineer, his agents or employees, ansing out of (al the preparation or approval of maps, drawings, opinions, reports,
surveys, Change Orders, designs or specihications, or (b) the gving of or failure to give directions or instructions by the Ar-
chitect/Engineer, his agents or employees. providing such gwing or falure to give 1s the primary cause of the injury or
damage

ARTICLE 6
Performance Bond and Labor and Material Payment Bond

A Performance Bond and a Labor and Matenal Payment Bond in 3 torm satistactory 10 the Contractor sha'! be furmished
in the tull amount of this Agreement, f required by the Contracto: This obligation shall continue throughout the: agreerrient
and may be required a1 any time durning the performance of Subcontracior’'s Work by a change under Arucle 4.

AGC DOCUMENT NO Bo AN AT it A T A S s b ettt T T e St 1 1
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ARTICLE 7
Warranty

The Subcontractor agrees 10 promptly make good vathout cost 10 the Owner or Contractor any and all defects due to
laully worb manship and/or materals which may appear within the guarantee or warranty penod so established in the Contract
Documents, and it no such pernod be stipulated in the Contract Documents, then such guarantee shall be for a period of one
vr-ar lrom date of completion and acceplance of the project by the Owner. The Subcontractor further agrees 10 execute any
“jiccial guataniees as provided by the terms of the Contract Documents, prior 1o final payment

ARTICLE 8

Contractors’ Obligations

8.1 The Contractor agrees to be bound to the Subcontractor by al! the obhgations that the Owner assumes to the Contractor
ander the: Contract Documents and by all provisions thereof affording remedies and rediess to the Contractor [rom the Owner
eolar 8¢ apphcable to Ilhis Agreement.

8.2 LUjwun request, the Contractor will give the Subcontractor wntten authonization to obtain dwect from the Ar-
« hitect: Engineer or Owner’s authorized agent, evidence of amount and percentages of compietion certified on his account.

8.3 The Contractor shall not 1ssue or give any instruction, order or directions directly to employees or workmen of the Sub-
 »ntractor other than to the persons designated as the authorized representativels) of the Subcontractor.

84 The Contractor shall make no demand for hiquidated damages in any sum in excess of the amount specifically named in
5 Agreernent or the Contract Documents. Liguidated damages shall not be assessed for delays not caused by the Subcon-
-actor Liyudated damages, when assessed, shall not exceed the Subcontractor’s proportionate share of the responsibility
v+ such deiay. This provision does not preclude any claim the Contracior may have for dwect damages under law.

8.5 The Subcontractor will furmish those temporary facities and services required by the Subcontractor except for those to
he provide:d by the Cor-tractor set lorth in the Attachment A 10 this Agreement. Adequate storage areas, if available, will be
allocatea tv the Contractor for the Subcontractor's matenals and equipment during the course of the Work.

8.6 The Contiactor agrees that no claim for services rendered or matenals furrushed by the Contractor to the Subcontractor
shall be vihid unless notice 1s given 10 the Subcontractor prior 10 furnishing of the services or matenial or unless written notice
of the claim therefor 1s given by the Contractor 10 the Subcontractor not later than the last day of the calendar month follow-
:1:d that in which the claim onginated, with the amount of the claim 1o be given in writing by the Contractor as soon as prac-
tcuble

ARTICLE 9
Termination

9.1 Should the Subcontractor fail at any ume to supply a sufficient number of properly skilled workmen or sufficient
matenals and equipment of the proper quabty, or fail in any respect 10 prosecute the Work with promptness and diigence, or
fail 1o proniptly correct defective Work ot fail in the performance of any ol the agreements herein contamned, the Contractor
may. o' s option, prowide such labor, matenials and equipment and 10 deducl the cos! thereof, together with all loss or
dan: .- occasioned thereby, from any money then due or thereafter 10 become due 10 the Subcontractor under this Agree-
meent

9.2 If the Subcontractor at any time shall reluse or neglect to supply suflicient properly skilled workmen, or matenals or
voiptment of the proper quabity and quantily, ot fald in any respect 10 prosecute Subcontractor’'s Work with promptness and
o sene, of Cause by any action of ormission the stoppage or interference with the werk of the Contractor or other subcon-
<o tors, o lan in the purlortmiange of any of the covenants herein containgd, or be unable 1o meet his debts as they mature,
s Contracton may at his opl n at any time alter serving witten notice of such default with diuection to cure in 3 specific
- od, but not less than 1two (21 working days. and the Subcontractor’s laillure 10 cure the default, ternunate the Subcontrac-
s payment by debvenng aetten notice ¢! ternunanien 10 the Subcontractor Therea'ie:, the Contractor may take posse
<t planct and work, matenals, 1001s, aprhances and equiprment of the Subcontrac i at the buillding site;, and thiough
*ora L otheers prosde labot, cgupnient and matenals 1o prosecute Subcontractor's Werk on such terms and condiions as

ARG O S TARDC TN o APRYE 1ORD
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shall be deemed. necessary, and s ‘¢duct the cost thereo!. including withe stuction thereto all charges, expenses,
losses, costs, damages. and atlorney » fees, incurred as a result ol the Subcontractor's tadure 10 perfoim, from any moni-y
then due ot therealter 1o become due 10 the Subcontractor under this Agreement

9.3 If the Contrator so terminates the employment of the Subcontractor, the Subcontractor shall not be entiticd £, fon

ther payments under this agreement until Subcontractor’'s Work has been completed and accepted by the Owin o o0 ooy

ment has been recerved by the Contractor from the Owner with respect thereto In the event that the unpaid balance duc ux

ceeds the Contractor’s cost of completion, the difference shall be paid to the Subcontractor, but if such expense exceeds the
. balance due, the Subcontractor agrees promptly to pay the difference to the Contractor.

ARTICLE 10
Claims

10.1 All claims, disputes and other matters in question ansing out of, or relating to, this Subcontract or the breach thereof
shall be decided by Arbitration in accordance with the Construction Industry Arbittation Rules of the Amencan Arbitration
Association then obtaining unless the parties mutually agree otherwise. This agreement to arbitrate shall be specifically en.
lorceable under the prevaiing arbitration law. The award rendered by the arbitrators shall be final, and judgment may be
entered upon in accordance with applicable law in any court having junsdiction thereof.

10.2 In the event the Contractor and Owner or others arbitrate matiers relating to this Subcontract, it shall be the respon-
sibility of the Subcontractor 10 prepare and present the Contraclor’'s case, to the extent the proceedings are related to this
Subcontract.

10.3 Should the Contractor enter into arbitration with the Owner or others regarding matters relating to this Agreement, the
Subcontractor shall be bound by the result of the arbitration 10 the same degree as the Contractor.

10.4 The Subcontractor shall carry on Subcontractor's Work and maintain his progress during any arbitration proceedings.
ARTICLE 11
- Prevailing Law

This Agreement shall be governed by the law in effect in Virginia

IN WITNESS WHEREOF the parties hereto have executed this Agreement under seal, the day and year first above writ-

ten.
i ipan
Subcontractor
ATTEST:
VR /
Hizeefler Logee By e
‘ 7
Kimbély P. League G rge:B)League. Président (Tutie)
PiLann Cor P
Contractor ’
ATTEST

N

;)}(a//t./rx;m/ ﬁ Y, cuu;g, By {Sj _/3_:7 \'\/c{{ﬁ Frc',J

{ Tatlier)

10
/2 e o

AGC DOCUMENT NO 5o STARKDARD SURLOINTRAC T AGHETRS AT 1OR Ryt (0 4 OSTRO DN o AFRN 108)



ATTA.  EKT A TO SUBCOKRTRACT AGRE NT

Sutcontractor: League Construction Cempany, Inc. Contractor's Job #E£-6
Sutcontract apgreement dated June 3, 1985

Page 1 of_1

A. Specific Inclusions:

1. Install reinforcing, embedded steel and porous fill which is to
be furnished by others
2. TFinegrading of subgrade. Subgrade to be } .1' by others
3. Concrete work for Boiler Dock
L. Concrete curin
5. Cunerede ftltgl'q.,. M%
B. Specific Exclusions:

. Excavation
. Building backfill
. Concrete testing
. Floor hardenrer
. Laycut
Sealants
7. Site concrete work

oown>~wh -

C. Additional Clarifications:

1. 1Included is the placing of not more than 1274 tons of reinferecing.
Any reinforcing over and abeve that quantity will be installed at
a rate of $240.00/ton.
2. Terms of pregress billings are net 30.
3. Retainage for the concrete to be broken into two categeries:
a. Foundation concrete - (grade beams, pile caps, walls, etc.)
b. Slab concrete - (slab-on-grade)
Retainage for Category a..to be paid forty-five days after com-
pletion and acceptance by the contractor.of the work. Retaineage
foa Category t. to be paid forty-five days after completion and
acceptance by the contractor.
Completion and acceptance of the feundation is once the work is
in place and other trad:s have begun to install their work on
the feundation. Completion and acceptance of the slab work is
defined when the sleb work is completed and all deficiencies
that have been idertified have been resolved.

4. N6 bond is to be provided.
Tr——6enerete—te—by—otherss ST GO
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC., )
Plaintiff, ;

v. ; Law No. 11429-WS
PILAND CORPORATION, ;
Defendant g

ANSWER AND GROUNDS OF DEFENSE

e - —————— = - T —— ——————— ————— -

NOW COMES Defendant, Piland Corporation, by and through

its undersigned attorney, Michael J. Goergen, and as and for

. its Answer and Grounds of Defense states

1. Defendant admits the allegations
2. Defendant admits the allegations
3. Defendant admits the allegations
4. Defendant.admits the allegations

5. Defendant admits that it is

as
of
of
of

of

follows:

paragraph 1.
paragraph 2.
paragraph 3.

paragraph 4.

withholding $25,300,

amounting to Plaintiff's final 107 retention, and denies the

other allegations of paragraph 5.

6. Defendant denies the allegations of paragraph 6.

7. Defendant admits the allegations of paragraph 7.

8. Defendant admits the allegations of paragraph 8.

9. Defendant admits that it has expended, and continues

N PR

al
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to expend substantial sums of money to rectify the concrete
problems on the O0.D.U. job, and that it believes that
Plaintiff is liable to Defendant for a substantial sum of
money, approximately $85,000, as a direct result of
Plaintiff's faulty workmanship. Defendant is without
information sufficient to form a belief as to the remaining
allegations of paragraph 9, and therefore denies same.

10. Defendant asserts its common law right of offset,
since the amount that Plaintiff owes Defendant’on the ODU job
exceeds, or may exceed, the amount that Defendant owes
Plaintiff on the Base Supply job (See the Counterclaim). The
other allegations of paragraph 10 of the Motion for Judgment
are hereby denied.

11. Defendant disagrees with Plaintiff in the amount
owed under the Base Supply contract, and asserts that the
total should be reduced from the amount claimed by Plaintiff
due to certain backcharges and delay damages for which
Plaintiff is 1liable to Defendant. The dispute should be
arbitrated under the terms of the written contract, and
Defendant seeks a stay of proceedings pending arbitration.
Defendant denies the remaining allegations of paragraph 11 of
the Motion for Judgment.

WHEREFORE, Defendant Piland Corporation asks the Court to
deny Plaintiff's Motion for a Declaratory Judgment, and to
declare that Defendant is justified under the law in holding

-2-

13



the monies otherwise due on the Base Supply contract pending
the outcome of litigation between the parties over the balance

due on the 0.D.U. project (see the accompanying Counterclaim).

COUNTERCLAIM

NOW COMES Defendant, Piland Corporation, by and through
its undersigned attorney, Michael J. Goergen, and as and for
its Counterclaim states as follows:

1. Piland Corporation is a Virginia corporation engaged
in the general construction contracting business.

2. Leégue Construction Company, Inc. is a Virginia
corporation engaged in the’construction business as a concrete
subcontractor.

3. In early 1986, League orally subcontracted to perform
and did perform concrete work for Piland in connection with
Piland's «construction contract for work at Old Dominion
University.

4. League Construction Company, Inc. failed to perform
its work at 0.D.U. in a workmanlike manner.

5. League's work was unacceptable to the architect and
the owner, as well as to Piland, and had to be re-worked and
corrected, and Piland is now still attempting to correct
League's faulty work, and the expenses for this correction are
approximately $85,000.

6. The need for the corrective work was a direct result

-3-
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of League's failure to perform its work in a proper manner.

7. League has failed and refused to reimburse Piland for
the expenses Piland incurred.

8. Piland has offered to pay League whatever balance
could be agreed is due on the Base Supply contract which is
the subject of League's Motion for Declaratory Judgment, if
lLeague could post any kind of adequate collateral or bond
which would secure Piland in the event of a judgment on
League's responsibility for the damages on the O0.D..U. job,
but League has been unable or unwilling to post any such bond
or collateral.

9. League has breached its oral contract with Piland b;
its performance of unacceptable work and by its failure to
correct faulty work.-

10. League has been negligent in the performance of its
work, and, as a proximate result, Piland was damaged thereby.

WHEREFORE, Defendant and Counterclaimant Piland
Corporation moves this Court for judgment against Plaintiff
and Counterclaim Defendant League Construction Company, Inc.
in the amount of $85,000.00, plus interest, attorney's fees
and costs, plus such other and further relief as to the Court

shall seem just under the circumstances.

15



Piland Corporation

By Counsel:

Michael J GoE%geh 7/
CROSSLAND, SCHIELING & *
McCORMICK, P.C.

- §577 Edsall Road
Springfield, Virginia 22151
(703)941-3030

or (202)833-8127

CERTIFICATE OF SERVICE

I hereby certify that I mailed, First Class postage
prepaid, a copy of the foregoing to Plaintiff's attorney, John
C. Warley, Esgq., 9960 Jeffersqn Avenue, Newpprt News, Virginia
23605, this ‘7 day of  JCivragdw s /00 8<’

77
Michael J. Go en :
‘//rg &_,7

- ER |
. f;'.'.\‘; 2 .4



VIRGINIA: IN TEE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION COMPANY, INC.

V.

PILAND CORPORATION

Plaintiff
At Law #11429-WS

Defendant

ANSWER TO COUNTERCLAIM

NOW COMES the Plaintiff, League Construction Company,

Inc., by counsel, and for its answer to Defendant's Counterclaim

states as follows:

1. Plaintiff
2. Plaintiff
3. Plaintiff
4, Plaintiff
5. Plaintiff

to the effect

admits
admits
admits
denies

admits

the allegations contained in paragraph 1.
the allegations contained in paragraph 2.
the allegations contained in paragraph 3.
the allegations contained in paragraph 4.

that it received a notice from Defendant

that Plaintiff's work was unacceptable to Defandant;

Plaintiff states that as to the remainder of the allegations con-

tained in paragraph 5 it is without information sufficient to

form a belief and therefore denies them.

6. Plaintiff denies the allegations contained in paragraph 6.

7. Plaintiff admits that it has not "reimbursed" Defendant but

restates its lack of liability to Defendant for "expenses Piland

incurred" and futher notes that estimate of said expenses has

varied from Fifty Thousand ($50,000) by verbal communication to

$56,250 by written invoice dated October 31, 1986 but received

by Plantiff on December 15, 1986 to the $85,000 claimed herein.

8. Plaintiff admits offer by Defendant; admits Plaintiff's un-

willingness to accept offer, and denies any duty on its part

whatsoever to post bond or collateral.

17



9. Plaintiff denies the allegations contained in paragraph 9.

10. Plaintiff denies the allegations contained in paragraph 10.

WHEREFORE, Plaintiff moves that Defendant's Counter-
claim be dismissed and that this court enter judgment for

Plaintiff as originally demanded.

By

John C. Warley, p.q. 5//

Suite 9010
6060 Jefferson Avenue
Newport News, VA 23605

' CERTIFICATE OF MAILING

The Undersigned hereby certifies that he mailed by
first class prepaid postage, a copy of the foregoing ANSWER to
Defendant's attorney Michael J. Goergen at his address at 6577

Edsall Road, Springfield, VA 22151 this Zﬁ?’/aay of December, 1986.

/\
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION COMPANY, INC.
a Virginia Corporation,

Plaintiff
v. —
S - :
PILAND CORPORATION, R
a Virginia Corporation, = m; -
Defendant _— = ?

MOTION FOR SUMMARY JUDGMENT

il

Take Notice that on Thursday, January 29, {587 a% i
9:15 a.m., at the Uth Floor Courtroom of Hon. J. Warren Stephens,rc
Circuit Judge, the undersigned will move for Summary Judgment
against you based upon the following:
1. Plaintiff's Motion for Declaratory Judgment alleged that

Defendant was and is holding $25,300. of money due plaintiff;

and
2. Defendant's Answer acknowledges that Defendant is with-

holding said money and admits Plaintiff's paragraph (4) in
which Plaintiff alleged that he had performed the work re-
quired by the contract covering "the Langley job" to the

satisfaction of the Defendant; and

3. Defendant's Answer fails to state any reason recognized by

law for withholding monies which Defendant admits plaintiff has

earned.
4, That as to "the Langley job", as opposed to the "ODU job",

there is no material fact genuinely in dispute.

WHEREFORE, Plaintiff moves for Summary Judgment

against Defendant for the amount of $25,300. plus accrued.

19



interest to date.

[ of Counsel(i::j,/’

John C. Warley, p.q.
Suite 9010

6060 Jefferson Avenue
Newport News, Va. 23605

CERTIFICATE OF MAILING

I hereby certify that I mailed a copy of the foregoing
to Defendant's attorney, Michael J. Goerge’P 1400 20 St., N.W.,
Suite 202 Washington, D.C. 20036, this 3 day of s
1987'

-
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MEMORANDUM TO FILE

TO FILE: League Construction Company, Inc. v. Piland
Corporation, Law No. 11429-WS

FROM: J. Warren Stephens
Judge
DATE: January 29, 1987

This day came the parties in person and by counsel on the
motion of the plaintiff for summary judgment.

It appeared from argument that the defendant has demanded
arbitration of dispute allegedly existing between it and
the plaintiff, under date of January 20, 1987, with re-
ference to the subject job and the notice indicates that
the defendant is alleging compensation in the amount of
$6,655.00, net of interest and costs. The parties concede
that the exposure concerning the arbitration claim would
not exceed $10,000.00. Therefore, the issue is whether

or not the court based on the pleadings, etc., should grant
plaintiff summary judgment in the amount claimed in the
motion for declaratory judgment less $10,000.00 subject to
disposition of the arbitration claim.

Counsel for defendant stated he desired an opportunity to
file additional memoranda on or before February 6, 1987
with the clerk and, counsel for the plaintiff agreed to
file his response thereto on or before February 13, 1987
with the clerk.

J. Warren Stephens
Judge

JWS:1lg

cc: Mr. John C. Warley
Mr. Michael J. Goergen
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC., )
Plaintiff, g
V. g Law No. 11429-WS
PILAND CORPORATION, g ,?f:> i—?
Defendant ;

S

DEFENDANT'S POST-HEARING BRIEF .
IN OPPOSITION TO >

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

o

=

20

NOW COMES Defendant, Piland Corporation ("Piland"), by
and through its undersigned attorney, Michael J. Goergen, and
as ,and ‘for its Brief in Opposition to Plaintiff's Motion for
Summary Judgment, and states as follows:

1. This matter came on for hearing on January 29, 1987 on
Plaintiff League Constrﬁction Company's ("League's") Motion
for Summary Judgment.

2. The 1legal question for determination in this summary
judgment motion is whether Piland is entitled to hold all the
funds otherwise due League on the "Base Supply" contract when
Piland has counterclaimed in this action for a greater amount
of money as damages arising from League's performance on a
separate contract at 0ld Dominion University.

3. During oral argument, counsel for Piland argued that

the only case relied on by League, Phelps Dodge Industries v.

Piedmont Electric Supply Corp., 523 F.Supp. 201 (W.D.Va.1981)




incorrectly stated Virginia law on the subject matter of this
case.

4. Piland argues that the federal judge in the Phelps
Dodge case relied on two old Virgihia cases which predated the
enactment of the Virginia Rules of Procedure and subsequent
statutory amendments which created and rcognized the right of
a defendant to counterclaim for unliquidated amounts from
other contracts.

5. The judge in Phelps Dodge relied upon Dexter-Portland

Cement Co. v. Acme Supply Co., Inc., 147 Va. 758, 133 S.E. 788

(1926) and Odessky v. Monterey Wine Co., Inc., 188 Va. 184, 49

S.E.2d 330 (1948), and correctly stated the law as it existed
in Virginia -in 1948. Under the common law and Virginia
statutes there was no right to plead an unliquidated amount on
a second contract as an "offset" or "counterclaim".

a. The Dexter-Portland Cement Co. case refers to the

Codes of 1887 and 1919 as the statutory basis for disallowing
an unliquidated setoff, and quotes a Law Reyiew article by
Professor Lile on the subject, distinguishing between
"Set-Off" and "Common-Law Recoupment" (at p.790).

b. The Odessky case refers to the Code of 1942 as the
statutory basis for disallowing an wunliquidated setoff, and
cites the Third Edition of Burk's Pleading and Practice (at
p.332), and concludes that the <case 1is controlled by the

Dexter-Portland Cement Co. decision.

-2-
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6.

The judge 1in the Phelps-Dodge case overlooked major

statutory and procedural changes which occurred in 1954 and

1977.

7.

Attached is a lengthy excerpt from the Fourth Edition

of Burk's pleading and Practice (and the 1961 pocket parts,

which were the most current I could find) which relates to the

Code and Rule changes effective since before the Phelps-Dodge

decision.
following
regarding

I

Of particular importance in the instant case is the

language from the 1961 Supplemert, Page 68,

Section 241, page 430, note 2:

n

recognition of the drastic procedural changes

made by Rules of Court (Va.), 3:8, 3:9 and 3:10,
Va.Code, Section 8-239 was rewritten in 1954 (Acts
1954, c.608) to read as follows: "The right of
litigants to set off mutually existing claims and
demands in a single action is hereby recognized,

a

nd

in actions at law in <courts of record, a

defendant may counterciaim against the plaintiff or
cross claim against another defendant to the extent
permitted and in the manner prescribed, by the
applicable Rules of Court adopted fromtime to time
by the Supreme Court of Appeals." The rationale of

the

amendment is explained by the Virginia Code

Commission which recommended 1it, as follows:
"Although Section 8-239 is superseded by Rules of
Court 3:8, 3:9 and 3:10 which clearly expand the
subject matter of counterclaims, it is felt that
since the right of set-off was not recognized by

the

common law, it is advisable to give statutory

recognition to the right of set-off as
distinguished from the kind of claim which may be
so used and the procedure thereon. For this reason

i

t

is recommended that the above (referring to the

statute as enacted) be enacted as a substitute for
the present Section 8-239.

‘ 8.

In

the main volume of the Fourth Edition of Burk's

Pleading and Practice, page 432, the authors, 1in note O9a,

-3-
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discuss Dexter-Portland and Odesskey, and conclude with the
statement: "These distinctions are now of little value in
Virginia since the adoption of the Rules of Court, but may‘be
helpful in applying the West Virginia statutes.

9. Indeed, the Fourth Edition quotes an expanded version
of the chart by Professor Lile, the earlier version of which
was reproduced in the Dexter-Portland Cement Co. case. It is
shown on page 447, Section 249 of the main text, and ucan be
compared directly with the earlier chart in the attached copy
of the Dexter- Portland case. The newer chart shows that,
under the Rules of Court, a counterclaim is élloed for another
contract, even if unliquidated.

10. Piland has pleaded an allowable counterclaim under
Rule 3:8.. Piland has alleged its fears that League would not
be able to pay a judgment based on the counterclaim, and seeks
the right to hold any funds due to League on the Base Supply
contract until the O0.D.U. contract dispute is resolved in this
action, through a trial on the counterclaim.

11. According to Burk's, the 1legislature created a
procedural right to assert an unliquidated setoff from another
cause in an action at law by enacting the Rules of Court. The
legislature further <created the substantive right~’for a
defendant to set-off its wunliquidated <c¢laims from another
cause when it amended Section 8-239 of the Code of Virginia in

1954,



12. The legislature "completely revised the statutes in
1977, replacing Chapter 8 with Chapter 8.01, and the present
statute, Section 8.01-272 states: "Any Counterclaim brought in
an action wunder Part Three of the Rules of Court shall be
governed by such Rules.”

13. Rule 3:1 states: "A Counterclaim may be pleaded in
any action at law to which the Rules...apply."

14, Rule 3:8 states that a defendant may plead as a
counterclaim any cause of action he may have against the
plaintiff whether or not it 1is for liquidated damages and
whether or not it arises out of the same transaction as the
one on which plaintiff's action is based.

15. Michie's Jurisprudence of Virginia and West Virginia,
Setoff, Recoupment and Counterclaim, Section 1 states: "The
plea of setoff was a ;reat;on of statute léw, but 1is now
governed by statutes and rules of court concerning
counterclaims."

16. The Virginia Rules of Court are more similar to the
Federal Rules of Civil Procedure than to the old Virginia
methods of pleading. The concept of "setoff" in federal
jurisprudence does not include a limitation that the claim be
liquidated in order to be a setoff. In First National V.

Master Auto Service Corp., 693 F.2d 308,310, n.l (4th

Cir.1982), the court said:
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A set-off is a counterclaim arising from an
independent claim the defendant has against the
plaintiff. Recoupment is the right of the
defendant to have the plaintiff's monetary claim
reduced by reason of some claim the defendant has
against the ©plaintiff arising out of the very
contract giving rise to the plaintiff's claim.

17. Defendant Piland has exercised both its procedural
~right to file the counterclaim in this action and its
substantive right to hold back payment of the funds otherwise
due on the contract which is the subject of plaintiff League's
motion for summary judgment.

18. One possible explanation for the mistake of law

expressed in the Phelps-Dodge case is that the federal judge,

interpreting Virginia law, 1in. the Western District of
Virginia, may have been mislead by the old Virginia cases and
the present West Virginia statute, which still bars
counterclaims such as that of Piland in the instant case.

19. Piland would be sorely prejudiced by having to pay
out thousands of dollars to League that League may never be
able to repay to Piland if Piland wins its Counterclaim.

20. Piland 1is willing to pay the money into court, to
preserve the funds pending the outcome of the trial on all the

issues in this case.

21. Should the court disagree with Piland, and order
summary judgment on the claim, Piland prays for an opportunity

to appeal such ruling pending payment of the money to League.

27



WHEREFORE, Piland Corporation prays that the Motion for

Summary Judgment be denied.
Respectfully submitted,

1 - Piland Corporation
/
. . By Counsel:
a 7 2
/;?%Q~\\

Michael J. rgen
ggy%LING & (f
.C.

CROSSLAND,
McCORMICK,_
6577 Edsall Road
Springfield, Virginia 22151
(703)941-3030

or (202)833-8127

CERTIFICATE OF SERVICE

I hereby <certify that I ent by
overnight delivery, a copy of t foregoing
attorney, John C. Warley, Esq., ff
News, Virginia 23605, this 5th

Express,
Plaintiff's
nue, Newport
87.
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."have made had an origina} ac!
-, que, the judge, if thg casg Be |

. accordingly.”

CHAPTER J31.
SET-OFFSs, RECOUPMENT, aAxD COUNTERCLAIM.

§ 241, Set-off—Definition.

§ 242. Actions in which set-offs are available.

§ 243. Subject of set-off.

§ 244. Acquisition of set-offs.

§ 2435. Application of set-offs.

§ 246. Pleading set-off.

§ 247. Recoupment—Definition.

§ 248. Common law recoupment.

§ 249. Virginia and West Virginia statutes of recoupiment.
§ 250. Who may rely upon the statute.

§ 231. Cross-claims under the Virginia Rules of Court.

§ 241. Set-off—Definition.

~ Set-off is a counter demand of a liquidated sum growing out of a trans-
action extrinsic to the plaintiff’'s demand, for which an action on contract
might be maintained by the defendant against the plaintiff and which is now
exhibited by the defendant against the plaintiff for the purpose of counter-
balancing in whole or in part the plaintiff’s demand, and, where it exceeds
the plaintiff's demand, of recovering a judgment in his own favor for the
excess. Set-offs, as such, were unknown to the common law. They were
niere cross demands, and required a separate and independent action. So
far as the right to assert them at law exists, it is entirely by virtu= of stat-_
ute.: At common law if A and B mutually owe each other $1000, the de-
mands cannot be set off against each other, but the rule is otherwise by stat-
ute.? Where, however, the promissor and the payee agree that.a cross de-
mand of the promissor is to be applied as a credit on the debt, the cross de-

1. 34 Cyc. 625; 25 Am. & Eng. Encl. Law (2d Ed.) 48s.

2. Va. Code, § 8-239 provides: "In an action for any debt, the defendant may
at the trial prove, and have allowed against such debt, any payment or set-off
which is so described in his plea, or in an account filed with the papers in the

. cause, as to give the plaintiff notice of its nature, but not otherwise.”

Va. Code, § 8-240: “Although the claim of the plaintiff be jointly ag'amst se‘v'- -
eral persons, and the set-off is of a debt not to all but only to a past of them, the :
provisions of the preceding section.shall extend to such set-off, if it appear that
the persons, against whom such claim is, stand in the relation’ o!' pnncxpal and _ .
surety, and the person enutled to the set-off is the principal” ,,: —

Va, Code, § 8-240.1: “When' the defendant is allowed to file ana'xprove an ac-
count of set-off to the plaintif’s demand, the plaintiff shall be allowed to file and _
prove an account of counter set-off, and make such other de.fense u he might =
X% b:en brought upon such $ i is- .-
d mthoul a jury. or nf- 3

e true state of inde ted \

.-'—4.‘.. ¢
W. Va. Code, § _sg-‘sz




431 SET-OFFs, RECOUPMENT, AND COUNTERCLAIM § 243

mand becomes a payment, and the rules applicable to payments apply in-
stead of those applicable to set-offs.?

§ 242. Actions in which set-offs are available.

The language of the West Virginia Act is that “in an action for any debt”
the defendant may prove and have allowed the set-off described in his plea or
stated in an account filed with the papers in the cause. As will be seen later,
a set-off must be a debt, or at least in the nature of a debt, and that against
which it is to be set off must likewise be a debt or in the nature of a debt. It
is immaterial what the form of the action may be, whether debt, covenant,
assumpsit, or motion, if the thing proceeded for is a debt, then set-off may
be allowed against it. The action must be upon spme demand which might
itself be used as a set-off. '

Set-offs cannot be used in purely tort acnons. In some cases arising out
of tort, the plaintiff has a right to waive the tort and sue in contract. If he
sues in tort, no set-offs can be allowed against it. If he waives the tort
and sues upon the implied contract, the authorities are in conflict as to
whether or not set-offs can be set up against the plaintiff’'s demand.4 The
better rule is that the set-off is available.3

These principles were also followed in Virginia prior to the adoption of
the Rules of Court. Now the defendant may counterclaim with any cause of
action at law for a money judgment in personam against the plaintiff
“whether or not it grows out of any transaction mentioned in the notice of

motion for judgment, whether or not it is for liquidated damages, whether

it is in tort or contract, and whether or not the amount demanded in the
counterclaim is greater than the amount demanded in the notice of motion
for judgment.”® The effect of this rule is to permit a tort demand to be set
off against a contract demand, a contract against a fort, and a tort against a
tort as well as a contract against a contract.”

§ 243. Subject of set-off.

It is well settled that under the West Virginia statute the subject of set- -

- 8. Stegal v. Union Bank, etc., Trust Co 163 Va. 417 176 S. E. 438, 95 A. L.

R. ssz

i 4 25 Am. & Eng. Encl. Law (2d Ed) 308 .-

= '8, ’I‘:dewater Quarry Co. v. Scott, 105 Va. 160, 53 S. E. 835, 115 Am. St. Rep.

;64 Chgrleston Milling & Produce Co v Cranghead 116 W, Va. 194, 179 S.

g 6. % S L

i 8. Rufe of Court (Va), 3:8. DA

5}"’ 7 J/V!ule Rule of- Court (Va.) 3:8 does uot sp«;xﬁcally say that a counter-

S ¢ the plaintiff’s "cauge 70 'lc on 3ounds_in tort this coa-
4 when Rules " Jn&! 1 are conef?n«f

.permm counterclaxm to
Zr]

QAR A“l» dl_’;tmctson %
.l s

t %r Iudgment.

Io lll actions in per- ;




§ 243 BUuRKS PLEADING AND PRACTICE 432

off must be a liquidated demand. There must be a debt against a debt and an
unlxquxdated demand cannot be used as a set-off.8

It is said that “the cases defining what is a liquidated demand within the
meaning of statutes of set-off are very confusing and unsatisfactory and
vary according to the disposition of the various courts to extend or restrict
the right of set-off and the wording of the statute.” * In Virginia the policy
is to give the statute of set-off a liberal construction, thus furthering its ob-
vious purpose, namely, to prevent the necessity of a multiplicity of suits,
and as far as it can be conveniently done to etfectuate in one action complete
justice between the parties.® In West Virginia the statute of set-off has

8. Case v. Sweeny, 47 W. Va. 638, 35 S. E. 353; Hooper-Mankin Fuel Co. v.
Shrewsbury Coal Co.,, 94 W. Va. 442, 119 S. E. 176.

9. 3¢ Cyc. 693.

9a. While the policy in Virginia to give the statute a liberal interpretation is
commendable; it has led to confusion as to when the damages are deemed to be
liquidated. In some of the cases cited the court has departed from the generally
accepted idea on the subject. The difficulty is in the wording of the statute, which
seems to contemplate the setting off of a debt against a debt. Some of the Vir-
ginia cases cannot be relonciled with that view. If the statute were modernized
and allowed the setting off of a contract against a contract, the distinction between
liquidated and unliquidated damages would be eliminated, and with it the confu-
sion in the cases. In Christian v. Miller, 3 Leigh (30 Va.) 78, 23 Am. Dec. 251, it
was correctly held that damages for the breach of contract for the future deliv-
ery of goods are unliquidated. Neither debt nor general assumpsit would lie in
such case because there is no promise, express or implied to pay a sum certain
by the defaulting party. Special assumpsit is the proper action in such case. In
Richardson Co. v. Whiting L. Co., 116 Va. 490, 82 S. E. 87, Judge Harrison
quoted from § 92 of the text but by not going far enough, wrongly concluded
that general assumpsit would lie in such a case, and therefore held that the dif-
ference between the contract price and the price the defendant had to pay for the
article on the market was liquidated damages. This error was carried still further
in New [dea Spreader Co. v. Rogers, 122 Va. 54, 94 S. E. 351. In Dexter-Port-
land Co. v. Acme Co., 147 Va, 758, 133 S. E. 788, there is an excellent summary
of the Virginia cases, and the court rightly refused to allow damages for the
breach of an executory contract to be used as a set-off. However, the court
neither criticises nor distinguishes the case from the cases reviewed. It cannot
be reconciled with them, so far as the principles underlying the bringing of debt
or general assumpsit are concerned. This is also true of Baker v. Hanman. 139
Va. 612, 124 S, E. 425,

Finally in Odessky v. Montcrey Wine Co., 188 Va. 184, 49 S E (2d) 330 the—

Court followed the principles enunciated in the New Idea Spreader Co., Dexter-
Portland Co. and Baker cases and rejected a plea “of set-off based on unliqui-

dated damages for the breach of an nmplxed warranty. There the Court stated, :

“The amount of damages has never been fixed or agreed upon by the p:rtxes,
and it is not fixed by operauon of law, but must be ascerumcd bz opxmon

ot :'---- -;_ oy £ N

..g'ﬁsfa‘" 'six'xc‘e the adop_l:oof
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been construed with less liberality than in Virginia. Thus the demand of
both the plaintiff and the defendant must be certain or capable of being re-
duced to certainty by calculation or computation from definite data supplied
by the pleading or the evidence.!?

At the risk of repetition it must be pointed out that the Virginia Rules of
Court do away with the necessity of distinguishing between liquidated and
unliquidated damages. I[n Virginia the defendant can otfset any claim which
he has against the plaintiff in the nature of a demand for money.!! Thus in
one action complete justice may be effectuated between the parties.

The demand out of which set-offs and counterclaims arise must be due
between the same parties, and in the same right.12 A debt due from 2 part-
ner cannot be set up against a partnership demand, nor vice versa, nor can a
debt due to one as executor, administrator, or trustee, be set up against one
in his own right, nor vice versa.'> Where principal and surety, however,
are sued in the same action, the Virginia and West Virginia statutes 14 per-
mit the principal to set off against the plaintiff any claim which he may
have against him, but the same privilege is not extended to the surety of a
solvent principal. The surety may not, while the principal is solvent, set
off a demand of his against the plaintiff.!3 Where a-contract has been made
by an agent of an undisclosed principal and a defendant has dealt with such
agent, supposing him to be the sole principal, if the action be brought in the
name of the principal, the defendant has the right to be put in the same po-
sition to all intents and purposes as if the agent were the principal, and to

10. Baltimore & O. R. Co. v. Jameson, 13 W. Va. 833, 31 Am. Rep. 775; Cook
Pottery Co. v. Parkef, 86 W. Va. 580, 104 S. E. 51; Hooper-Mankin Fuel Co. v.
Shrewsbury Coal Co., 94 W. Va. 442, 119 S. E. 176

11. Rule of Court (Va.), Rule 3:3. The Rule uses the term ‘“counterclaim”
which includes both set-offs and recoupments as well as other cross demands
between defendant and plainciff.

12, 4 Min. Inst. 787; Wartman v. Yost, 22 Gratt. (63 Va.) 595.

In Hoffman v. Stuart, 188 Va. 785, 51 S. E. (2d) 2339, 6 A. L. R. (2d) “47.
however, where plaintiff's action was against the administrator for property dam-
age the Court permitted the defendant to cross-claim for the wrongful death of
his decedent under § 8-136, although the Court recognized that the administrator
was sumg and being sued in a different capac\ty

13. 4 Min. Inst. 788, 789; Edmondson v. ‘Thomasson, 113 Va. 326, 71 S: E. 536,

_Ann. Cas. 1913A, 1301. "See First Nat. Bank of Waynesboro v. Johnson, 183
Va. 227; 31 S. E. (2d) 3581, citing (3d ed.) of text, and Hoffman v. Sguart, 188 Va.
785, 51 S. E. (2d) 239, 6 A. L. R. (2d) 247, citing, (3d ed.) of text. -

_ In order to warrant a set-off in an action by an ‘executor or administritor, the

s debu must be mutual- Hampton Roads Fire & Marine Ins. Co. v..Coburn Mo-~ —

- ¥tor Car Co., 158 Va. 675, 104 S. E. 733, 84 A. L. R. 731. See, note 14 Va. L.

5%.7. Rev, 667, . . Ty T

34 -.u, Va. Code, §3 8-239 to 8-240.1; W. Va. Code. § 5629 .. .; .

18, Stim .. Benthall, 108 Va. 141, 60 S. E. 765; Edmondao v, T
gfs.z. 836, Ann. Q; ms -1so o Note; 38 T :
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set off claims against such agent acquired before knowledge of the fact that
he was agent.!8

A set-off must be pleaded, or at least a list filed and notice thereof given
to the adverse party. In Virginia it is sufficient if a counterclaim is included
in the grounds of defense and separately identified.!” Defendant’s claim
must have accrued at least at the time of the filing of the set-off. No action
could be maintained by the plaintiff unless his claim was due at the time of
action brought, and as the defendant is deemed, under the terms of the Vir-
ginia and West Virginia statutes, to have brought an action at the time of
the filing of his plea or list,!18 of course his set-off must have accrued by that
time. Such, undoubtedly, is the rule at law, but in equity, in cases of insol-
vency or when irreparable injury would be otherwise done a defendant, a
debt not due may be set off against an existing demand on the ground of a
right of equitable retamer 19

§ 244. Acquisition of set-offs.

General consideration. As a general rule, under the Virginia and West
Virginia statutes, the defendant may, after he is sued and up to the time of
filing. his plea or list, acquire set-offs against the plaintiff, but if they are
acquired after action is brought the plaintiff will be entitled to a judgment
for his cost even though the defendant should recover a judgment against
the plaintiff for the excess of his set-off over the plaintiff’s demand.2® In
West Virginia and, prior to the adoption of the Rules of Court im Virginia.
the defendant could acquire set-affs up to the time of trial. Now in Virginia
the pleading or list, if appropriate, must be filed by the defendant within
twenty-one days after service upon him of the notice of motion for judg-
ment.3! If the payee or other owner of a non-negotiable instrument assigns
it to another, the debtor may acquire offsets against the assignor up to the
time that he has notice of the assignment, but not afterwards. However,
prior to the enactment of the negotiable instrument law in Virginia it was
held that if the paper was negotiable, though transferred after maturity, set-
offs acquired after transfer, even without knowledge of the transfer would

*. not avail against'the holdgf, as the holder took the legal title discharged of

16. Leterman v. Charlottesville Lumber Co., 110 Va. 769, 67 S. E. 281; 26 Am.
& Eng. Encl. Law (2d Ed.) 538, 8639. Text cited, Dixon Livery Co. v. Bond, 117
Va, 636, 660, 86 S. E. 106, L. R.. A: 19164, 1211. Note: 53 A. L. R. 417,

17, Rule of Court (Va.), 3:18 (j). TR

I8. Va. Code, § 8-2¢4; W, Va. Code, § 8634, . s ii-eigd t-Z,' e -

=~ 19 J 'V.. Law Reg. 780; !;;?( senton, 3- Leight(s Y -'6_98' Wayland . .
'I‘ucka- & Gratt. (48 Va. 80, e 78; Willianis? ¢ Gratt. = -~

(48 V-.) 183; Childress v, Jc:gnhn.k 107 Va: 318, sf._s. %.: m ;'{2 .’ tx.xbﬂ'r‘a;fa’ 5%

k‘tﬁé‘ Vl-) 30; Va.-Repeadnn,-aad nofes, - : B

B oo 80 Vi Code, 18 51 *'m , ezﬁr nm,’i""’&u NN

T Rules” of Cofrt 3 k »
s K Laih "i d ;




435 SET-OFFs, RECOUPMENT, AND COUNTERCLAIM §2H

such equities.?? [ndeed it had been held in West Virginia that a Lonz fide
purchaser for value of an overdue negotiable instrument held it subject only
to such equities as attached to the instrument itself at the time of the trans-
fer, not subject to offsets acquired before or after, of which he had no no-
tice.2 This rule has not been changed in Virginia by § 38 of the Negotiable
Instrument Law.2¢

The law fixes the order in which debts of a decedent shall be paid out of
his estate, and if he dies insolvent this order cannot be disturbed, as it would
affect the rights of other creditors. Upon this principle, if a creditor be-
comes bankrupt, or has made a general assignment as an insolvent, one of
his debtors cannot set off claims bought up by him for the purpose after he
had notice of the assignment, as by registration of the deed of assignment,
or after adjudication in bankruptcy.2s

Set-off as between a bank and general depositor. The relation. existing
between a bank and its depositor is simply that of debtor and creditor, and
hence the bank may acquire set-otfs against the deposits of its creditor, and
may deduct them from his account. By § 87 of the Negotiable Instruments

. Act (§ 6440 of the Virginia Code) it is expressly provided that “where the
instrument is made payable at a bank it is equivalent to an order to the bank
to pay the same for the account of the principal debtor thereon.” But even
if not payable at the bank which is the holder thereof, but at some other
bank, the holder, upon dishonor by nonpayment, may, if the primary debtor
is one of its customers, charge the debt to his account. This right results
simply from the relation of the parties as debtor and creditor.28

. 22, Davis v. Miller, 14 Gratt (55 Va.) 1; Davis v. Noll 38 W. Va. 66, 17 S. E.

791, 45 Am. St. Rep. 841
23. Davis v. Noll, 38 W. Va. 66, 17 S. E. 791 45 Am. St. Rep. 841.

24. Va. Code, § 8-410; Stegal v. Union Bank, etc., ’I‘rust Co., 163 Va. 417, 176 _

S. E. 438, 95 A. L. R. 382,
25, Finney v. Bennett, 27 Gratt. (68 Va.) 365; Edmondson v. Thomasson,. 112
Va. 326, 71 S. E, 536, Ann, Cas. 1913A, 1301; State v. Brobston, 94 Ga. 95, 21 S:
E. 146, 47 Am. St. Rep. 138, and notes. .
28, Scammon v. Kimball (IlL.), 93 U. S. 362, 23-L. Ed. 483; 3 Am. &. Eng Encl
Law (2d Ed.) 835; Durkee v. National Bank (Fla.), 102 F. 845; Focd v. Thorn-
~ ton, 3 Leigh (30 Va.) 695; Owsley v. Bank of Cumberland, 23 Ky. Law 1726, 66
) S. W. 33. See also, Pennington v. Third Nat. Bank of Columbus, 114 Va. 674,

77 S. E. 455, 45 L. R. A. (N. S.) 181; Deal v. Merchants’, etc., Bank, 120 Va. 297,

91 S. E. 135, L. R.'A. 1917C, 548. The general rule is that a depositor in an_in-
solvent bank may set off his deposit agaifst. h'f;own indebtedness to the bank:
Sec Notes: 25 A. L. R. 938; 82 A.'L. R. 665; ‘b'r A L. R 588

A debtor of an’insolvent bank, however, is not allowed to acquire the rights of
. a depositor subsequent to the insolving and ther" assert those " rights by way of
- set-off against hisdebt due the baak. - To _permalt & set-off under those circum-
stances would in eﬁect_destroy the equality in, the distribution of the assets and
pérmit gxe L2ed tquo b%pam in £ull tg, :h"srme of the other creditors. Mul-
line v. ree : N ‘v 63

: ¢ det-off of an .
e, tfmeoiln-
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§ 245. Application of set-offs.

Where there is a set-off to several bonds or other evidences of debt which
have been assigned to different persons, the set-off should be applied to the
bonds or other evidences of debt in the inverse order of assignment. This
is upon principles of natural justice.2” When the defendant files and proves
an account of set-off to the plaintiff’s demand, the plaintiff may then file and
prove an account of counter set-off, and make such other defense as he
might have made had an original action been brought upon such set-off. In
the issue, the judge (if the case be tried without a jury), or the jury, ascer-
tains the true state of indebtedness between the parties, and judgment is
rendered accordingly.28

In_Virginia if the plaintiff sues as assignee of another party, and the de-
fendant’s set-offs against the assignor exceed the plaintiff’s demand, he may
waive the excess and simply rely upon his set-off to repel the plaintiff’s ac-
tion, or the statute provides that he may, by rule issued by the court or by
the clerk in vacation, or by reasonable notice in writing stating the defend-
ant’s claim, make the person under whom the plaintiff claims a party o the
suit, and if upon the trial it shall be ascertained that there is an excess in
favor of the defendant beyond the plaintiff’s demand, for which such person
under whom ‘the plaintiff claims as aforesaid is liable, the defendant may
have judgment against such person for such excess.?® Parties, by agreement
among themselves, may waive the right of set-off.30

§ 246. Pleading set-off.

Generally. The statute permzt.r but does not require the defendant’s set- .
off to be pleaded or relied on in the plaintiff’s action. The defendant may
is the language of the statute.3! It is a cross demand growing out of an in-
dependent transaction for which he may maintain an independent action, but

solvency, makes whatever sum the endorser paid after the insolvency and pursu-
ant to his liability a proper set-off. The element of the time of payment does not
figure, if made before the set-off was pleaded. Belcher v. Bays. 120 W. Va, 271,
197 S. E."732, 117 A. L. R. 897.

27, Armentrout v. Gibbons, 30 Gratt. (71 Va.) 632,

28, Va. Code, §§ 8-239 to 8-240.1. This provision expressly allowing counter set-
offs was inserted by the revisors of Va. Code, 1919. Of it they say in their note:
“Whethier or not counter set-offs were allowable prior to the revision had not been
decided, so far as the revisors were informed, but apparently the right was recog-
aized in Sextan’v. Aultman, 93 Va. 20, 22 S. E. 838. It was deemed best, how-
ever, to settle the qucsuon, and the last sentence referred to is taken from the

od of West V‘xr 1Y (Hogg, 1913), § 4824." W. Va. Code, § 5629. -

: Q-M'G. . See Newberry v. Watts, 116 Va. 730, 82 -S. E.

YIN, hot “ontain a similar provision.” -ﬂﬁﬂ‘!’i" ipee

. .;"V'r.’ K?mmerer, 164 Va 19,'178 S. F< 889, 98" v
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437 Set-OFFs, RECOUPMENT, AND COUNTERCLAIM § 246

. in order to prevent a multiplicity of suits he is allowed to set up this claim in
an action by the plaintiff against him. If he does rely on a set-off in the
original cause of action, he “shall be deemed to have brought aa action, at
the time of filing such plea or account, against the plaintiff,” 32 and of course
should have the burden of proving the same. If he has several items of set-
off, he may assert part of them in the plaintiff's action and omit the others,
but he cannot claim part of an entire demand in one action to defeat the
plaintiff’s claim, and reserve the residue for cross action against the plaintiff.
He is deemed to have brought an action on his set-off. He could not divide
an entire demand and bring separate actions for the different parcels, neither
can he assert a part of such entire demand as a set-off, and reserve the
residue.33 -

Manner of pleading. Set-offs may be specxally pleaded by a formal plea

of set-offs, or an account or list of-set-offs may be simply filed with the pa-

. pers in the cause without any plea. In either case the set-offs should be so

described as to give the plaintiff notice of their nature.3* Under the Vir-

ginia Rules of Court the counterclaim may be asserted by a special plea, by

inclusion_ of the proper averment in the defendant’s grounds of defense, or
by merely filing a list in accordance with Virginia Code, § 8-239.

If the defendant simply files a list of the set-offs and the plaintiff wishes

to rely upon the fact that some or all of them are barred by the act of limi-

tations, this defense would be reached by an instruction from the court as

-32. Va. Code, § 8-244; W. Va. Code, § 5634. A

- 33. Huff v. Broyles, 26 Gratt. (67 Va.) 283. See also, Phillips v. Portsmouth,
112 Va. 164, 70 S. E. 502.

34. Va. Code, §§ 8-239 to 8-240.1. Prior to the revision of 1919 it seemed that
a mere list, without any plea, did not conform to the requirement of the statute
which then provided that the defendant might have allowed any set-off which was
“so described in his plea or in an account filed therewith,” as to give the plain-
tiff notice of its nature. (Code 1887, § 3298.) Undoubtedly the statute contem-
plated a plea of some kind, but Prof. Minor had said that the defense could be
either “by plea or by notice merely, which is usually endorsed on the bond, note
or account evidencing or ‘containing the particulars of the cross demand stating
that the same_will be relied on at the trial as a set-off. This notice is usually and
prudently accompamed by a plea of general issue, nil debet or non assumpsit, but that
" does not appear to be necessary.” (4 Min. Ins. 790.) And this statement of
‘% Prof. Minor accorded with the practice, but it did not seem to accord with the
‘language of the statute. In one case before the revision of 1919 it had been held
that the défendant might either “plead the set-off, or give notice of it by filing an
account of set-off” but the holding was obiter as to the right of the defendant to-
rely-on the list alone, as the question arose in a case where the defendant had

P
I
£

? pleaded nil debet ‘and filed an account with his plea, so that whether the account

: would of zta:ll hive been sufficient without the plea was not mvolved in the_case.

wori_“thcrew:th" and unsemng in_lig i_jg t.hc wo;ds A
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§ 247 Burks PLEADING AND PRACTICE 438

there is no plea to which the plaintiff can reply.3% [f, however, the defend-
ant files a formal plea of set-off, or in Virginia any pleading asserting a
counterclaim,?® and the plaintiff wishes to rely on the statute of limitations,
he must do so by pleading to it as if it were a motion for judgment against
him.

§ 247. Recoupment—Déﬁnition.

The difference between recoupment and set-off has been illustrated by
scales or balances. Ordinarily, the balances will stand even between man and
man, but if a plaintiff puts his claim into the balances against the defendant
this destroys the equilibrium which had previously existed, and the plain-
tiff’s side of the balances will be pulled down in his favor. In order to re-
store the equilibrium the defendant may do either of two things. He may
either take out part or all of what the plaintiff has put into his side, or he
may put something into the other side of the balances. When he takes
something from the plaintiff's side this is recoupment, a reduction or dimina-
tion of what the plaintiff claims against him; but if, instead of taking some-
thing out of the plaintiff’s side, he puts some outside, independent matter of
his own into his own side of the scales, he may thereby restore the equilib-
rium; or, if he puts in sufficient, he may have the scales dip on his side,
showing that the balance is in his favor. When the defendant does this, it
is set-off. The illustration is very good as far as it goes; but in so far as
it relates to recoupment, it is inexact in one particular. In order to con-
stitute recoupment, what is taken from the plaintiff's side of the scales must
be in consequence of some delinquency or deficiency on his part. Recoup-
ment arises out of mutual and reciprocal duties, and when one of the parties
(e. g., the plaintiff) has failed fully to discharge the duty devolved upon
him, this failure or delinquency on his part may be given in evidence to re-
duce or cut down what he would otherwise have been entitled to recover.
Hence payment is not recoupment, as it does not represent any delinquency
or deficiency on the part of the plaintif. Recoupment, therefore, is the
right of the defendant to cut down or diminish the claim of the plaintiff in
~consequence of his failure to comply with some pronsxon of the contract
sought to be enforced, or because he has violated some duty imposed upon -
him by law in thc makmg or performance of that contract.37 The delm- : ‘.1

- must arise out of the same transaction, and not out of a different transacnon-
In most cases it arises out of some fraud or misrepresentation on the part of @
the plamnff in the procurement of the contract, but it is by no means con= "5

- bd -

"":E.-.ﬁ. -

:‘:“‘“_’?ii“ 35. Sexton v.' Aultman, 93 Va. zo, sa Y E. sss. L
PR 38, Rule of Court {Va.)'i 10,7 g
37 35 Am. & Eng Encl Luv‘(! Trua. a-r ].
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439 SeT-OFFs, RECOUPMENT, AND COUNTERCLAIM § 249

fined to that. Very frequently it is a' mere extension of the doctrine of iail-
ure of consideration.3®

§ 248. Common law recoupment.

Recoupment is of common law origin, but its use was very much more
restricted than it is under modern practice. At common law, the want or
failure of consideration, fraud in the procurement of contract, and the like,
could be proved under non assumpsit or nil debet in an action on an un-
sealed instrument, but the defendant could not recover the excess, if any, of
the plaintiff. On sealed instruments the defendant could not show failure
of consideration, fraud in the procurement, or a breach of warranty of title,
or soundness, of personal property. Indeed, no matter of recoupment could
be shown against a sealed instrument. The seal. was deemed of such solem-
nity as to forbid this. Hence for all matters of recoupment against sealed in-
struments the defendant was driven to a separate action against the plain-
tiff.39

§ 249. Virginia and West Virginia statutes of recoupment.

The original statute of recoupment in Virginia was enacted in 1831, and
the statute of recoupment is frequently referred to as the Act of 1831. It
is also sometimes referred to as the statute of equitable defenses, and the
plea is frequently spoken of as a plea in the nature of a plea of set-off, but
the act, as will appear from reading it, is really a statute of recoupment and’
bears but little resemblance to a set-off.4> The purpose of the act was to en-

38. Note, 40 Am. Dec. 323, and cases cited; 25 Am. & Eng. Encl. Law (2d Ed.)
330, 351; 47 Am. Jur. 713. See 26 W. Va. L. Quart. 263, article by Mr. Russell
S. Ritz, on Set-Off and Recoupment in W. Va,

39. + Min. Inst. 792; 7 Va. Law Reg. 332.

'40. Va. Code, § 8-241 is as follows: “In any action on a contract, the defend-
ant may file a plea, alleging any such failure in the consideration of the contract,
or fraud in its procurement, or any such breach of any warranty to him of the title
or the soundness of personal property, for the price or value whereof he entered
into the contract, or any other such matter as would entitle him either to recover
damages at law from the plaintiff, or the person under whom the plaintiff claims,
or to relief in equity, in whole or in part, against the obligation of the coatract; .
or, if the contract be by deed, alleging any such matter arising under the con-
tract, existing before its execution, or any such mistake therein, or in the exe-
cution thereof, or any such other mattér as would entitle him to such relief in_
equity; and in either case alleging the amount to which he is entitled by reason
of- the matters contained in the plea. Every such plea shall be veriﬁed by affi-

davit.” -

Va. Code, § 8-243 is as follows: “If a defendant,_ entitled to auc!\ g pla as is

mentioned in the preceding section, jhall not tender it, og__though gqhtquet it i it
ha

be rejected, he shall not be precluded fram stich gelief ix ‘24t ty, ag_he would
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large the rights of defense in that class of cases, and to enable parties to
settle in one action all matters of defense between them growing out of the
same transaction ‘! or as stated in another case: “The plain purpose of
said statute it to give the same measure of relief under it by a plea that could
be obtained by the defendant in an independent action brought at law for
the same cause, or in equity for relief growing out of the same transaction,
and thus to prevent a cause of action from being divided into two; so that
to give etfect to this plain purpose it is essential that it should include con-
tracts under seal as well as contracts by parol.” 2 [t will be observed that
the statute enumerates specifically certain matters which may be set up there-
under and also “any other matter as would entitle him either to recover
damages at law from the plaintiff, * * * or to relief in equity, in whole
or in part, against the obligation of the contract.”” It has been held very
properly that the words “or any other matter” means mattérs of like kind
as the preceding particular enumeration, and hence the defense under the
statute is limited to other matters growing out of the contract in suit.3

The Revisors of the West Virginia Code of 1931 took the words “or any
other matter” from the Virginia Code and inserted them into the West Vir-
ginia Code. The Revisors state in their note that the purpose of the added
words was to give the defendant the right to recover any excess to which
he might be entitled and that “‘the revised section as a whole contemplates

barred of relief in equity upon the matters alleged in the plea, unless upon such
ground as would entitle a party to relief against a judgment in other cases. Every
such issue in fact shall be upon a general replication that the plea is not true; and
the plaintiff may give in evidence on such issue any matter which could be given
in evidence under a special replication if such replication were allowed.”
Va. Code, § 8-247 is as follows: ‘‘Nothing in this chapter shail impair or affect
the obligation of any bond or other deed deemed voluntary in law upon any party
thereto, or his representatives.”
41, Newport News, etc., Ry. & Elec. Co. v. Bickford, 105 Va. 182, 52 S. E.
1011; Hamilton v. Goodridge, 164 Va. 123, 178 S, E. 874. - .
42. Fisher v. Burdett, 21 W. Va. 626. . Ll
43. American Manganese Co. v. Virginia Manganese Co., 91 Va. 272, 21 S. E, -
466. _In Cox v. Hagan. 125 V‘:. 656, 100 S. E. 666, in holding that the defens&=
that 3 provision in 2 note for an attorney’s fee was unreasonable and unconscion-
able might be made under Va. Code. § 8-241 the court said: “The connection of -
the language of the statute is such that the words ‘or any Sther matter’ do ‘not re-
fer to matters of the same kind previously mentioned in the statute except in one °
particular, namely, in the particular that they must contain the feature of being
‘muters dnrectly connected vmh md mjunes gromng out of the contract sued"

- i "damages it law Toni the plintiff or'
rehef in’ cqmty. in ‘whole or ‘patt agaist the obhgadbn af't tﬁi contract.*”’

“the ‘mattéerd allowed féW"pl ded dtder mch staltuté must bé’ “gach i?'
‘H e :Ldendanc‘!o “Fetoyéry Blcliet, mentioned aga!mt‘ iﬁo obl

Dl cliet,
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the settlement of all differences that are connected with the subject matter
of the plaintitf’s claim.” West Virginia is thus breught ints iine with the
law as it existed in Virginia prior to the adoption of the Rules of Court.

The Virginia statute applies only to “any action on a contract,” hence if -

the plaintiff's action is not “on a contract” the defendant cannot set up stat-
utory recoupment as a defense under the statute.** The statute is purely
cumulative, and does not purport to be compulsory. The language of the
statute is “the defendant may file a plea.” The first part of the section ap-
plies to all contracts, sealed and unsealed, while the second part applies to
sealed contracts only. So far as unsealed contracts are concerned, the pro-
visions of that section, disconnected from the right to recover the excess
provided by Virginia Code, §§ 8-245 and 8-246, would seem to have been
useless, and to have conferred no right which did not exist before. At com-
mon law any of the defenses enumerated in these sections could have been
set up under the general issues of nil debet and non assumpsit, but there
could have been no recovery of the excess, if any.#3 Two important changes
seem to have been wrought by the statutes: ‘¢ First, extending the right of
recoupment to actions on sealed instruments, which did not exist at.com-
mon law, and, second, permitting the excess over the plaintiff’'s démand to

be recovered sn any case, whether the plaintiff’'s demand be upon a sealed or .

an unsealed contract.t” Virginia Code, § 8-242 and West Virginia Code,
§ 5631 preserve to the defendant equitable recourse in two cases: (1)
where no plea is tendered setting up the equitable defense, and (2) where
such plea is tendered but is rejected for any cause.*® The language of the
sections is different in many respects from the original Act of 1831.

It is noticeable that there is no saving of legal defenses. Just what is the
effect of this is not altogether plain. There was no necessity for any saving
of equitable defenses, because the remedy atforded by Virginia Code, § 8-241

is only permissive, and, further, because where equity has once acquired ju- _

risdiction of a subject and is administering relief where none exists at law,
it does not lose its jurisdiction simply because a legal remedy is furnished
by statute, unless the equity jurisdiction is taken away by statute. It would
seem, therefore, that there was no occasion for the saving provided by Vir-
ginia Code, § 8-242. It suggests, however, the possibility that § 8-241 was
intended to take away the common-law defense of recoupmcnt in all other

44. Odessky v. Monterey Wme Ca 188 Va. 184, 49 S. E. (2d)_ 330. -.', ‘-.F..

45. Columbia,~Accident Ass'n v.,Rockey. 93 Va. 678, 25 S. E. 1009; Norfolk
~Hosiery, etc., Co. v. Xtna, etc., Co. (citing text); 124 Va. 221, 98 S. E. 43; Cox
v. Hagan (citing text), 135 Va, 656, 100 S. E. 666; Wing Bros. & Baker v. Lips-
combe, 127 Va, 554, 103 S. E. 623, . . —

48. Va. Code, § 8-241; W. Va. Code, s_.'mo. -y =

47. Charleston Milling & ,Produce Co. v. Cmghead, 116 W Va. 194. 170 S.
E.. o9; Hamnlton ¥, Good d : :

c-:a,*@—-a
"J‘ L
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cases on the principle expressio unius, exclusio est alterius. \Was it so in-
tended? The language of the statute is, “the defendant may file a plea.”
This seems to be permissive only. He is not compelled to file it, but may fle
it. Furthermore, the general rule of law is that a statute will not be held
to repeal the common law in any case unless it plainly does so. ‘This stat-
ute certainly does not plainly repeal the common law, and the doctrine of
expressio unius, etc., is by no means a safe guide in all cases to, determine
the legislative intent. For our present purpose we may assume that the com-
mon law is still in force. A defendant then in an action on an unsealed con-
tract may defend (1) as at common law, or (2) under § 8-241. The relief
is the same, except as to the excess over the plaintiff’'s demand. Such ex-
cess could not be recovered in the plaintiff’s action at common law. For
this ‘he was put to his cross-action. He could recover to the extent of the
plaintiff’'s demand and surrender the excess, or else stay out altogether and
bring his cross-action for the whole matter of recoupment.4® He could not
recoup for a part, and sue in a separate action for the residue.3® .If a de-
fendant desires to recover the excess he must,. therefore, make his defense '
under § 8-241, by a sworn plea.

If the plaintiff sues in debt or assumpsit on a simple contract, and the de-
fendant pleads the general issue, he may, under his plea, amongst other
things, rely upon matter of ‘recoupment.3! Suppose, for example, the plain-
tiff sues in assumpsit for a bill of goods amounting to $1,000. The deferd-
ant claims (1) that he never ordered the goods or accepted them, and (2)

--that the goods were not as represented, and hence he is damaged to the ex-

' o other way of showing if, that the matter of recoupment was not set up | in the i

‘escape from this dilemma?” He can only do so, if at all, upon the grouna * 2

e . ‘€9, Huff v. Broyles, 36 Gratt. (07 Va.) 283._

3 '38. l*bhbnme“ i Fergum?
N Wali.

tent of $500. Now, clearly either of these defenses could be relied on un-
der the general issue. But suppose he elects to make only the first defense
and says nothing as to the other, and there is a judgment against him for the
full amount of the plaintiff’s claim, can he then bring his separate action for
the matter of recoupment? The books are filled with cases holding that the ™
doctrine of res judicata “embraces not only what is actually determined in

the first suit, but also extends to any other matter which the parties might = -
have litigated in the case.” 32 Now, plainly the matter of recoupment might
have been litigated in the plannnﬁ’s suit. How, then, is the defendant to

that the rule has no application to matters. of set-off, recoupment or counter—
claim ; that as to these the defendanf has his ‘election either to ‘assert them in
the plaintiff’s action_or by cross-action, and show by parol, for there is no 7

-

Hmiltonﬁv Gbodridge, 164 Vt’ 128, 110 S. E. S‘M citmg G4 ed.) of ' 4
' i and"‘(e!tin ) ‘E. BT
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plaintiff's action.3% [f the defendant files a plea of statutory recoupment in
accordance with § 8-241, he is bound by all the statutory provisions on the
subject and § 8-244 places him oa the footing of the plaintiff and he is
deemed to have brought an action against the plaintitf at the time of the
filing of his plea; hence his claim is open to the same grounds of defense to
which it would- have been opened to an action brought by him thereon.5+
Any judgment on his plea would be a bar to a separate action on the same
demand. At common law ‘the defendant could always assert his matter of
recoupment by a separate action, and it has been held that the object of
§ 8-241 was “to enlarge the right of defense and not to impair any previous
right, or to take away such defenses where the law previously permitted
them to be made.” 33 It, therefore, may be concluded that the right to the
cross-action still exists.3%

The scope of the Virginia Rules of Court is such as to embrace under the
broad term ‘“counterclaim” both set-off and recoupment and to render the
statutes and their technical distinctions of far less practical importance.
Nevertheless, strictly equitable defenses would not be available in actions at
law without the aid of the statute. Furthermore the better pract:ce in Vir-
ginia would be to verify any pleadmg or the part thereof which asserts by
way of counterclaim matter set out in the statute.3%*

Reinvestment of title to real estate. There is one class of cases, how-
ever, to_which the defense provided by § 8-241 does not apply. Where an
action is brought to recover for the purchase price of real estate and the de-
fense involves a rescission of the contract and the reinvestment of the plain-
tiff with the title, it has been repeatedly held that § 8-241 does not apply, be-

- cause the court of law has not the needed machmery either to compel or
supervise the making of a conveyance.37

It has been insisted that § 8-241 cannot be relied on in any case where the
court cannot give complete relief in the case in which the plea is offered.38
For example, if the legal title has not been conveyed to the defendant and
he is sued for a part of the purchase money, it is said that if he were allowed
to recoup for a part and the plaintiff recovered the residue, the result of the
litigation would be to leave the plaintiff with the balance of the purchasa
money in his pocket, and the defendant still without the legal title, thus X
riecessitating a suit in equity to obtain the title. This, it is argued, is noﬁ

: . -complete relief, and hence the_ defense of statutory recoupment annoi; be..
: R L

ci,. 8819 Encl. PL & Pr. 3L ~ ; -
- .7 84 Neely v. White, 177 Va. 358, 14 s. E. (zd) 337,

§8. Columbia Accident Ass’'n v. Rockey, 93 Va. 678, 25 S. E. 1009
... 88 Kinzie v. Riely, 100 Va. 109. 4& S. & 873~
g 86a. Va. Code, § 8-241. n
57, Shiflett v. Orange Hu --

l!and. 93 Va, 186, 23 83>
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made under § 8-241. The cases, however, have not gone this far. They have
restricted the refusal to the case where it is necessary to reinvest a plaintiff
with title to real estate. Indeed, this question has been set at rest, and very
properly, by Watkins ». Wést Wytheville Land Co., 92 Va. 1, 22 S. E. 554.
In this case the plaintiff had sold real estate to the defendant, and the de-
fendant had re-conveyed the property to a trustee to secure the balance of
the purchase money. A part of the purchase price had been paid in cash.
The plaintiff sued on the honds for the deferred payments, and the defend-
ant sought to recoup a part of the consideration under § 8-241 on account of
fraudulent representations made by the plaintiff which induced the contract
of sale. These pleas were rejected by the trial court, and, on appeal, it was
insisted that they were properly rejected because the defense set up under
them was purely equitable and could not be made at law, and that the de-
fendant by his plea sought to rescind and set aside his contract of purchase
and to reinvest the vendor with the title to the lots. In dealing with this
question, the court said: “We do not understand this to be the purpose or
effect of these pleas. On the contrary, they expressly set out the value of
the lots in consequence of the false represertations complained of and only
claim damage by way of offset for the diffcrence. The purchase price of the
lots was $1,000. The pleas alleged that they are now worth $100, and that
the damage sustained, which is filed as an offset, amounts to $900. No re-
scission of the contract of sale is asked for, nor is any needed. The defend-
ant has a deed to the lots, and if he were to prevail in his defense, he would
only have to move the court, under the statute (Va. Code, §§ 43-67 to 43-69)
to have the deed of trust resting on the lots marked ‘satisfied’ on the deed
book and produce the judgment in his favor as evidence of its satisfaction.”
The court then quotes the statute and examines some of the preceding cases
discussing it, and concludes: “In a case, therefore, where the equitable
grounds relied on would require a rescission of the contract and a reinvest-
ment of the vendor with the interest alleged to have been sold, a plea by way
of special set-off under § 3299 [of the Code of 1887—Va. Code, § 8-241]
could not be relied on, but where fio rescission is asked for and none is
needed—the only purpose of the plea’being to ascertain the damage sustained
by ‘reason of the default of the vendor—the plea can be relied on and the
defense madeé at law under the statiite. The pleas were therefore xmproperly
rejected on the ground that the defense could not be made at law.”

The defendant, howevér, must waive his right to a rescission of the con-
tract in equity, and must, by his plea, go for reimBursement exclusively in
the form of damages.for the vendor’s breach of contract. The defendant is

Do put' to his elechon between two ngh Nfuaie may | cither go into equity for.

'E‘

& Enno hol to both.®

e K vt
Ao, faving

'w’:"t.:- qrv- s r Eeye !mw .

mn. Inst 796, m._."f.,

"“A-ﬁ'—- : .

3:"4""‘

¥ "«n.f TR
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law to recover a part or all of the purchase price, and the defendant files a
plea which seeks rescission merely, the plea is bad. as it requires a reinvest-
ment of the plaintiff with the title,%® and the plea is not aided by a tender of
reconveyance, as a court of law has no machinery for supervising such a
conveyance and determining whether it is a proper conveyance8! Nor is a
plea good which offers to rescind.%2 In each of these cases the plea, if re-
ceived, would require a court of law to do what it has no power to do, for
if title is to be re-conveyed to the plaintiff, a court oi law has no machinery
by which it can make, or cause to be made, or examine or pass upon, when
made, a deed to the plamtxﬁ For this reason relief by a plea under § 8-241
is refused, and the party is left to his relief, in equity, if any.

Rejection of plea under statute. If the plea authorized by Va. Code,
§ 8-241 has been rejected, the plaintiff is precluded from instituting a sep-
arate action for the same claim on the law side of the court, but, under the
express terms of -Va. Code, § 8-242 he is not precluded from pursuing his
equitable relief in chancery.83 But inasmuch as § 8-242 saves the relief in
equity when the defendant does not tender such plea, or, though he tender
it, if it be rejected for any cause, it is clear that the relief in equity is not im-
paired.8¢ Prior to the revision of 1919, if the plea was tendered and re-
jected for any reason other than because the plea was not offered in due time,
no provision was made for any saving in favor of the defendant and the
West Virginia statute still retains this restriction.%s ’

The section further provides, if, when issue in fact is joined thereon, such
issue be found against the defendant, he shall be barred of relief in equity
upon the matters alleged in the plea, unless upon such ground as would en-
title a party to relief against a judgment in other cases. If equitable de-
fenses which are only available under Virginia Code, § 8-241 and West .
Virginia Code, § 5631 are not made at law, they may be made in a suit in
cquxty brought to enforce the judgment at law, provided nothing occurred
in the action at law which the statute declares precludes the defendant from:
relief in equlty ae

If the plea is so framed as to show that the defendant does not seek rescis-
sion, but an affirmance, he may lay his damages at any sum hé pleases, even
though it amounts to the full amount of the purchase money, but thxs shouild
-_ 60. Shiflett v. Orange Humane Socxety, 7 Gratt. (48 Va.) 297. ’
_61. Mangus v. McClelland, 93 Va. 786, 22 S. E, 364, -
. 62 Tyson v. Williamson, 96 Va. 636, 33 S. E. 42.
63. Hamilton v. Goodndge. 164 Va. 123 178 S. E. 874.
84 See, in this connection, Shiflett v.'Orange Humane Society, 7 Gratt. (48
. Va.) '207; Mangus v. McClelland, 93 Vi, 786, 33 S. E. 364. See also, Virginia

lron.-c«r& Coke Co. v. Gralmnf.’iu v: 03,98 S. E. 689, . -:=tr
- . Ay ‘81467
TR ,. mﬁ:&;‘g&s;::&mda;u Ve r

Vi ‘raham‘ 134° Va. 00408’ S, 2578
SR &!T%lﬁtgr‘: Vs';g :
SRS .

‘W Vai-Code, § 5331.3‘6"'-1"J
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be made to appear clearly The value of the property is to be ascertained as
of the date of the contract for its purchase, and not as of the date of the plea
pleaded, 8T and ‘it seems well-nigh inconceivable that a purchaser could be
found of property absolutely worthless, and the plea which claims complete
damages for false representations with reference to property for which the
defendant had contracted to pay a large sum of money would seem of neces-
sity to seek rescission. Such a plea should show very clearly, if not ex-
pressly, that the defendant still insisted on affirmance, and not on rescission.

Action for purchase price of personal property. 1i the subject matter
of the litigation be personal property, there is no trouble about administer-
ing complete justice in a court of law. Here the course is easy. If the pur-
chaser elects to keep the property, he affirms and simply recoups the dam- -
ages, or he may rescind, and if he does rescind, the contract of sale is by the
judgment of the court avoided ab initio and thereby the plaintiff is reinvested
with the title as fully as the defendant would be upon an execution satisfied .
in an action of trover$8

Notice of recoupment. When recoupment is sought to be set up under
one of the broad general issues, the courts are in conflict as to the necessity
for notice of an intention to rely on such matters.®® The West Virginia
cases give no intimation of such a requirement, but the practice of demand-

ing a bill of particulars under § 5575 of the West ergmla Code prevents a
plaxrmff from being taken by surprise. In Virginia since pleas of the general

. issue are abolished it is necessary either to plead recoupment in a special
plea or to set it up in the grounds of defense.?0 '

Essentials of a valid plea. There are two essentials of a valid plea un-
der Virginia Code, § 8-241 and West Virginia Code, § 5631. They are:
(1) The plea must allege the amount to which the defendant is entitled by
reason of the matters alleged in the plea,’* and (2) the plea must be sworn
to. - But it would probably be too late to object to the want of an affidavit
after an issue of law or fact has been taken on a plea not so verified.”

" 87. Tyson v. Williamson, 96 Va. 636, 32 S. E, 42. .
3. 68, See on this point, Duncan v. Carson (citing text), 127 Va. 306, 103 S. E.
- 668, 105 S. E. 62. R
.89, 19 Encl. PL. & Pr. 744; 47 Am. Jur. 783, g
1. 90. Rule of Court (Va.), 3:5. - . - s
o ,,ﬂ, Tyson v. Williamson, 88 Va. 636, 32 S E. 42; Cox v. Hagan, 125 Va, 656,
100 S. E. 66s. -
- ..‘_“L- ?ﬂ- Lewis v. Hicks, 96 Va. 91, 30 S. E. 466. In Cox v. Hagan, 125 Va. 656, , -
- E,; 666, at p. 678 of the Va. Report it is_said that the plea should “also a.l-
X xc{s on_which such cldim is based with ‘sufficient detail and cermnty
the ph{nnﬁ' of the nature of the defense and to efiable thie court on. the =
TR xf_?' or "admitted to” decide whether ihé “nattes felied on coum’ﬁ:te ;
» alxp,!o jhi“j'elief sought.” *This i’ }_he principle of Rulelof Court f¢ F2.)
A st <Siting: ot SRR B LT A
“Qelleved that the bettet pract!ce under» the Vu-ginia~ Ru(es o{ Court :

Lo
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Relief in equity. The defendant is not obliged to avail himseli of the re-
lief afforded by the statute, but may go into equity for that purpose, and
when he does, it is not necessary that he should aver in his bifl any reason or
excuse for not availing himself of such equitable defense at law.™

Set-off, common-latv recoupment, statutory recoupment, and counterclaim
under the Virginia Rules of Court may be contrasted by means of the follow-

" ing table:

Com. Law Recoup-

Stat. Recoupment, ’
Va. Code, § 8-241 {

Counterclaim under

Set-Off ment Va. Rules of Court

1. Different transac. Same transaction. Same transaction. ! Same or differeat trans-
tions. action.

& Must be liquidated. | Need not be liquidated. Need not be liquidated. Need not be liquidated.

3. May recover excess,
l’ 8-245, 8-246.

No recovery over.

May recover excess.

May recover excesses.

4 Must be pleaded or”
list filed, 3§ 8-239
to 8-240.1.

Showa under Fen«al
issues of nil debet
and non assumpsit.

Special plea sworn to,

Must be specuny
pleaded or set up
in the grounds
of defense,

S. May be used against
scaled instrument.

Cannot be used against
sealed instrument.

May be used against
sealed instrument.

May be used against
sealed or unscaled
instrument.

& Claims to which the
defeadant has only
an -vequitable title
may be relied on.
§ 3-94, ante, § 36.

Purely cquitable de-
fenses caanot be
set up.

Purely equitable de-
fenses relied on.
See Kinzie v.
Riely, 100 Va.. 709,
-] E. &2.

Must be for a _moncy
judgment in per-
sonam.

———
—

Professor Lile’s excellent comments on this subject are given in the foot-

note.74

include a verification.

Attention, however, is invited to Rule of Court 3:14 pro-
viding that verification is waived unless objection to the. want of it is made
within seven (7) days. ’
73. Bias v. Vickers, 27 W. Va. 456; Selden v. Williams, 108 Va. 542, 62 S. E.
380; Virginia Iron, Coal & Coke Co. v. Graham, 124 Va. 692, 98 S. E. 639.
74. “As between common law recoupment and statutory recoupment, the de-
fendant may still use either at his option, unless (1) he desires a recovery over, or

i - (3) the action is on a sealed instrument. The statute has in nowise abridged the scope

of the general issue or the extent of common law recoupment, and the latter may -

- still be set up under the general issue, and with like effect, as at common law.

r'{ ﬁculars already mentioned,. name!y. to perrmt a recovery over agamst the plaintiff,
lﬂ

e

. Columbia Accident Ass'n v. Rockey, 93 Va. 678, 25 S. E. 1009. The object of the

Statute was to enlarge the scope of the common law recoupment in the two par-
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§ 250. Who may rely upon the statute.

In the absence of the insolvency ot the principal, or some other equitable
ground, one who is a mere surety on a bond but no party to the contract out
of which the bond arose cannot avail himself of the defense given by § 8-241.
For instance, if the purchaser of land gives a bond with surety for the pur-
chase price and the grantor conveys the land to the purchaser with a war-
ranty that he has the right to convey, the covenant is broken, if at all, as
soon as the deed is made, and the grantee may sue at once without waiting
eviction or special damage; or, if the purchaser is sued on his bonds for the
purchase price, he may recoup his damages under Virginia Code, § 8-241i,
or he may stay out and bring his independent action for the breach of the -
covenant. Where there has been neither evistion nor special damages aris-
ing from the breach, if he should set up the breach he could recoup only
nominal damages, but this would bar any further recovery if there shouid be
subsequent eviction from the land in_whole or in part. For this reason he
may, and doubtless would, prefer not to rely upon statutory recoupment, but
to stay out and bring a separate action for damages in the event that he
should be evicted. This right of election, however, belongs to the principal
alone, although the recovery, if any, would inure to the benefit of the surety.
The principal alone has the right and power to determine whether he will as-

ercised his right of statutory recoupment, but the result would have been the.
same, and he would have derived no advantage from the statutory proceeding.
“2. Suppose the same facts, save that B paid $200 of the $250 cash, and the ac--
tion is for the recovery of the balance of $30. Here, if B relies upon common
law recoupment, he repels A's claim of $50, but his total damage is $150—so
that he is still out of pocket $100. and it is doubtful whether he has not exhausted
_ his remedy under the doctrine of res judicata. The proper step for him, there-
fore, is to resort to statutory recoupment (Code 1887, § 3299—Va. Code, § 8-241},
whereby he would not only repel the claim for $50, but obtain a judgment over
against the plaintiff for the full amount of damages suffered.
“3. Suppose the same facts as in the case first stated, except that B executes
his bond (instead of a note) for $250. Here the breach of warranty could not be
set up under the general issue, by reason of the seal, which shuts off all inquiry _ - _
into the sufficiency of the consideration. Hence B must either suffer judgment; .
and bring an mdependent action for his damages, ‘or else proceed by statutory
recoupment, in terms giving this right in case of a sealed instrument. e
“4, Suppose in any of the foregoing cases that there had been no breach of war-
ranty or other failure of the seller to comply with his contract in-the sale of the _
horse, but that B held A’s note for the same, or a greater or less amount, exes’ By
cuted, “before or after-the sale of the horse, as the purchase pnce ofa steam en- :%
. gine. - Here,"m an action by A against B for the E:rchase price of the horse, B * "3
mtght usd A’s’noté for' the steam engine dsa set-offy dither ‘repelling A’s claim id's.;
“"1 = Y Vhote’ orfn (e ering the ciess” Svée sgainit his 'eccg_“‘d!ng to" thc?aa oy
™ thve’ smoants of thes ofés.”? This wold be” ; A
gm “claint asigrted by thé plalmtiff, and_ thit" vey up 57 b
:f" A dtl‘ggct ctlons; 10700 Wiy conﬁecteé""w"hh ueﬁ'
;f"‘ﬁi;r_f 6(‘7 _‘i’ecoupmeng wonld tw,& !ii‘th 28R
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sert his rights against the creditor in the latter's suit, or will bring a cross-
action against him. The surety has no claim for damages against the grantor
for a breach of covenant in a deed to which he is no party and under which
he acquired no interest, and hence would not be permitted to occupy the
position in the suit of claiming damages against the grantor. This right, as
stated, belongs to the principal alone.”™ Nor can a surety set off or recoup
against the plaintiff's claim a purely legal demand growing out of an entirely
different transaction from the claim asserted by the plaintiff. The provi-
sions of Virginia Code, § 8241 and West Virginia Code, § 3631 were not
intended to alter or modify that provision of Virginia Code, § 8240 and
West Virginia Code, § 5629 which exclude the right of a surety to set off
against the plaintiff’s demand a claim due to such surety by the plaintiff.7®

In a common-law action against a principal and surety on a bond, the
surety cannot set up a defense under the statute that the plaintiff creditor
without the consent of the surety had released a lien which he had on the
property of the principal debtor as a security for the debt. Such a defense
is a matter of exclusive equitable jurisdiction.”™ If, however, the matter of
relief consists of mere failure of consideration, something showing that the
plaintiff has no right to recover anything on account of some defect in the
contract, not giving rise to a separate cause of action, then it would seem
that the defense may be made by the surety. Failure of consideration here
means practically a want of consideration, e. g., if the sale be of a patent
right, and the patent is void.”8

§ 251. Cross-claims under the Virginia Rules of Court.

Prior to the adoption of the Rules of Court a defendant could not in an
action at law brought against him assert any claim which he might have
against a codefendant. Now the defendant may assert as a cross-claim against
one or more codefendants any cause of action arising out of the matter
pleaded in the notice of motion for judgment.”® It is not believed that the
defendant thereby is authorized for the purpose of asserting such a claim to
join third parties not joined by the plaintiff as defendants in the original ac-

tion.8® [t, moreover, is clear that the matter must grow out of the same -

transacnon or occurrence upon which the plaxnn& s cause of action is based.

756. Kinzie v. Riely, 100 Va. 709, 43 S. E 872.
76. Stimmel v. Beathdll, 108 Va. 141, 60 S. E. 766.° -
77. First Nat. Bank v. Parsons, 43 W. Va- 137, 24 S. E. $54._ ,
78. Gillespie v. Torrance, 25 N. Y. 806 88 Am. Dec 358,

79. Rule of Court (Va.), 3:9. - ) -
80. Masters v. Hatt. 189 Va. 969, 35 S E (2d) 205 B Toe
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have accrued prior to or during the period of such service. This provision
is a valid exercise of power by the Federal Covernment and governs ac-
tions in the state as well as feleral courts.**® The courts have also uniformiy
held that the statute applies not only to actions by persons in the military
service against civilians, but also to actions by civilians a:ainst persons in
the military service.** There, however, are r.o holdings on this point in Vir-
ginia and \Vest Virginia.

44a 350 U. S. C. A. App,, § 325.
44b. Perkins v. Manning, 59 Ariz. 60, 122 P. 2d 857; Blazejowski v. Stadnicki,

317 Mass. 332, 58 N. E. 2d 164; Crawford v. Adams, 213 S. W. ad 721,
44c. See cases collected in 26 A. L. R. 2d 236-296.

§ 238. New promise or acknowledgment.
Page 422, n. 75. In Bickers v. Pinnell, 199 Va. 144, 100 S. E. "d 20, it was held

/(.

that a letter written by the decedent shortly before his death, to an officer of the-

bank which he had appointed as the executor of his will, acknowledging an in-
debtedness to his daughter, was a sufficient acknowledgment of the debt to have
the force of a new promise under the provisions of Va. Code, § 8-25. The con-
tention that the promise was ineffective because not made directly to the creditor
(his daughter), was held to be without merit in the circumstances of the case.

CHAPTER 31.
Set-OrFs, RECOUPMENT, AND COUNTERCLAIM.

§ 241. Set-off —Definition.

Page 430. “Set-off is a counter demand of a liquidated sum growing out
of a transactien extrinsic to the plaintiff's demand, for which an action on
contract might be maintained by the defendant against the plaintiff and
which is now exhibited by the defendant against the plaintiff for the pur-
pose of ccunterbalancing in whole or in part the plaintiff's demand, and,
where it exceeds the plaintiff's demand, of recovering a judgment in his
cwn favor for the excess.” 2%

98a. Text quoted with approval in National Bank & Trust Co. v. Castle, 198
Va. 686, 85 S. E. (2d) 229.

of Court (Va.), 1:8, 3:9 and 3:10, Va. Code, § 8-239 was rewritten in 1954
(Acts 1954, c. 608) to read as follows: “The right of litigants to set off mutually
existing ‘claims and demands in a single action is hereby recognized, and in ac-
tions at law in courts of record, a defendant may counterclaim against the plain-
tiff or cross-claim against another defendant to the extent permitted and in the
manner prescribed, by the applicab&e Rules of Court adopted from time to time by

F Page 430, n. 3. In recognition of the drastic procedural changes made by Rules

the Supreme Court of Appeals.” The rationale of the amendment is explained by

. thc Va. Code Commission which recommended it, as follows: “Although § 8-239
i ig,‘aupersedcd by Rules of Court, 3:8, 3:9 and 3:10 which clearly expznd the sub-
_-"'}fect matter of counterclaims, it is felt that since the right of set-off WI3 not rec-
: cgnixéd by the common law, it is advisable to give statutory recognition to the

1@! of sct-off as distinguished from the kind of claim which may be so used and .

procedure thereon. For this reason }t p tecommended that the above (tefe:-,j. )

frel




69 1961 SuPPLEMENT § 243

ring to the statute as enacted) be enacted as a substitute for the present § 8-239.”

Va. Code, §8§ 9-239.1 and 3-239.2 were added to the Code in 1954 (Acts 1954, c.
603) to provide ior counterclaim procedure in courts not of record. As will be
readily observed, these statutes in large measure are adaptations of the procedure
prescribed in the Rules of Court

Va. Code, § 8-240 was rewritten in 1954 (Acts 1954, c. 553) but without sub-
stantial change. The purpose of the amendment was to adopt the terminology
used in the Rules of Court.

Va. Code, § 8-240.1 was not amended although its terminology would seem to
be obsolete in view of the Rules of Court. It may be observed that the Code Com-
mission recommended the repeal of this section as no longer necessary. House
Document No. 16, 1954 Session, p. 23.

A\l

§ 242. Actions in which set-offs are available.

Page 431. Add, at end of section: In West Virginia the law with respect
to set-off has been drastically changed by its Rules of Court. Many of the
existing statutes are rendered obsolete, in whole or in part. West Virginia
Rule of Civil Procedure 13 is substantially identical with the correspond-

' ing Federal Rule. The rule speaks in terms of ‘“counterclaims” instead
of “set-off”. A counterclaim or cross-claim against a co-defendant may be
filed in any action. Indeed, if the subject matter of the defendant’s counter-
claim arose out of the same transaction or occurrence upon which. the
plaintiff’s claim is based, it must be asserted in the plaintiff’s action by the
terms of the Rule. If the defendant fails to assert such a counterclaim and
the plaintiff’s action goes to final judgment, that judgment will be res judi-
cata and available to the former plaintiff to bar any subsequent action
brought by the defendant against him on the cause of action which he could
have asserted by way of counterclaim in the first action. On the other
hand, if the subject matter of the defendant’s counterclaim did not arise out
of the same transaction or occurrence upon which the plaintiff’s action is
based, he has the option of asserting it as a counterclaim or staying out of
the plaintiff’s action and bringing his separate suit upon it. This distinction
between compulsory and permissive counterclaims, together with the pro-

- vxston in the Rules allowing a defendant to assert a cross-claim against a

UO-defendant or against a third party brought in by him as a co-defendant,
is among the more important changes in the law of “set-off” eﬁected by
the new Rules of Court. ‘

éa. F.R.C. P. 13, . ‘ .

§ 243. Subject-of set-off. - -
Page 433, n. 14. For changes in Va. Code, § 8-239, see ante, § 241, n. 3 this sup-

plement. - - . -
The Virginia Assembly in 1934 (Acts 1954, c. 353), rewrote § 8-240 in order to .
e sdopt the *“counterclaim” Iaaguage used by the Rules of Court (Va.), but ro
'.'.’;; aubstanml change was made in the procedure thereby prescribed,- ol ;-_, : é;-,; .-
, Page 439, n. 15, The cule announced in Stimmel v. Benthal, 108 Y. 141. ) -
S ¥ tu. that the surety may not assert agaum the cred:tor by way of sct—oﬁ thé. .

50



§ 244 "Burks PLrEaDING AND PracTICE 70

the creditor to the principal, unless the principal is insolvent, has long been estab-
lished in Virginia. See in this connection, Edmondson v. Thomasson, 112 Va. 326,
71 S. E. 536. It must be observed, however, that Rule of Court (Va.), 3:8 pro-
vides that the defendant may counterclaim against the plaintiff any cause of actioa
at law for a judgment in personam for money that he has against the plaintiff. [f
this language is literally applied, it would seem that the surety could counter-
claim against the creditor upon the individual obligation of the creditor to the
surety. The Rule of Court makes no mention of an exception in the case of actions
against a surety. On the one hand, it may be argued that since the Supreme Court
of Appeals adopted this rule with full knowledge of the principle laid down in
Stimmel v. Benthal, supra, and of the provisions of Va. Code, § 8-240, its fail-
ure to include an exception covering this situation indicated an intention on the
part of the court to change the law. On the other hand, it may be argued that
since no mention was made in Rule of Court (Va.), 3:8 of the relationship of
principal and surety between the defendants in an action, the established practices
and procedures would continue in effect, as stated in Rules of Court (Va.), 3:1.

Page. 43¢, n. 18, Va, Code, § 8-244 was rewritten in 1954 (Acts 1954, c. 611).
The most important change other than that of terminology in order to conform
to the Rules of Court, was that which now has the effect of stopping the runming
of the statute of limitations as to the defendant’s counterclaim by the filing of the
plaintiff’s motion for judgment, if the subject of the counterclaim arises out of the
same transaction or occurence which is the basis of the plaintiff’s claim.

For effect of W. Va. R. C. P, see ante, § 242, this supplement.

§ 244. Acquisition of set-offs.

Page 434, n. 20. For changes in Va. Code, § 8-244, see ante, § 243, n. 18, this
supplement. -

Va. Code, § 8-245 was rewritten by the General Assembly in 1954 (Acts 1954,
¢. 619) in order to conform to the Rules of Court (Va.), but without substantial
change.

At the same session of the Virginia General Asscmbly § 8-246 was rewritten
(Acts 1954, c. 619) with appropriate changes in language and with one important
procedural change. The alternative procedure of impleading the assignor of the
contract by merely giving notice to him was eliminated. Under the statute as re-
vised, he must now be impleaded by means of a rule issued either by the court or
by the clerk at the instance of the counterclaiming defendant. While the statute
is silent on the subject, it is believed that the proper practice is for the defendant
filing such a counterclaim to attach a copy of his counterclaim to the rule to be
served upon the assignor. The assignor must then reply to the counterclaim as
prescribed in Rule of Court (Va.), 3:10.

Pago 435, n. 24. The reference in this footnote in the bound volume to Va. Code,
§ 8-410 should be to Va. Code, § 6-110.

§ 248. Apphca.tlon of set-offs.
Page 436, n. 88, For changes in Va. Code, §§ 8-339 and 8-240, see ante, § 241, -
- - n. 3, this supplement.

When the Generil Assembly of Virginia revised the statutes- discussed in this
chapter in 1934 in order to make them conform both in terminology and procedure
to the Rules of Court, § 8-340.1 was retained. [ts retention without change is not
uplamed t{ seems entirely unnecessary. Rules of -Court (Vn.). h 'Jad 3:10.
would §éem to be eatirely sufficient to permit the plalntiff to: ﬁlq..q ‘cqua

to the"!q endan;s counterclnm, asserting any matter that m!g'hi be” fhc subject
SEN oi s cong aqainst an original motion fo; Judsmeg mbﬁ trug of

- a8 cougj by s co-de{en&nt acalng‘;!pmggl}zf M gt \b&aé gnql_e;

'rw Rulu.o m(Vc.). :qu s.xo.
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Page 438, n. 39. For changes in Va. Code, §§ 8-245 and 8-246, respectively, see
ante, § 244, n. 20, this supplement.

Although Rule of Court (Va.), 3:9.1 expressly forbids a defendant to bring in a
new party, and Va. Code, § 8-246 allows the defendant who is sued by the assignee
of a claim arising out of contract, to bring in the assignor in order to recover from
him any excess over the amount of the assignee's claim, it is believed that Rule of
Court (Va.), 3:9.1 was not intended to abolish this procedure. The rules do not
purport to deal with this somewhat infrequent situation and provide no substitute
for the statutory procedure.

§ 2486. Pleading set-off.

Page 436, n. 31. For changes in Va. Code, § 8-239, see ante, this supplement, §
241, a. 2. It is obvious that even when the subject of the counterclaim is a debt,
the former practice of merely filing an account is no longer available. The party
asserting the counterclaim must either state his counterclaxm in his grounds of de-
fense or file a separate plea of counterclaim.

In Virginia, the assertion of a counterclaim is always optional, whether the sub-
ject matter upon which it is based arose out of the same transaction or occurrence
pleaded in the motion for judgment of the opposing party or not; that is to say,
the party in whose favor the counterclaim exists may either assert it in the action
brought against him, or may refrain, and make it the subject of a separate action
in which he is plaintiff. In West Virginia, however, the distinction between com-
pulsory and permissive counterchims which is observed in the Federal Rules
(W. Va. R. C. P. 13), has been written into its rules. If the subject matter of the
counterclaim arose out of the same transaction or occurence that is the basis of
the plaintiff's complaint, it must be asserted in the plaintiff's action, or not at all.
W. Va. R. C. P. 13(a). On the other hand, if the subject matter of the counter-
claim did not arise out of the same transaction or occurrence as that upon which
the plaintiff's complaint is based, its assertion is permissive merely. The party in
whose favor the counterclaim exists may either assert it or may bring a separate
action upon it. -

Page 437, n. 32. Va. Code, § 8-244 was amended in 1954 (Acts 1954, c. 611) to-

provide that if the subject matter of the counterclaim arose out of the same trans-
action or occurrence upon which the plaintiff’s action is based, the statute of limi-
tations on the counterclaim is tolled from the commencement of the plaintiff’s
action.

There is no similar provision in the West Virginia statute, and W. Va. R. C. P.
13 is silent on the subject. It would seem, therefore, that in West Virginia the
statute of limitations continues to run until the counterclaim is filed, regardless
of whether the subject matter upon which it is based arose out of the same trans-
action as that upon which the plaintiff's complaint is based or not. W. Va. Code,
§ 5634. In both Virginia and West Virginia the statute of limitations continues to

run on a cross-claim until it is filed. Va. Code, § 8-244' Rules of Court (Va.), 3:9;

W. Va. Code, § 5634; W. Va. R. C. P. 13.

Page 437, n. $4¢. The pncuee of merely fling a list or an account in order to as-
sert 2 debt by way of set-off is no longer proper either in Virginia or West Vir-
ginia. In Virginia former Code, § 8-239, authorizing this practice has been amended
80 as to eliminate that provxsxon. See ante, § 241, n. 2, this supplement. It is bes*"

lieved that the similac provision in W. Va, Code, § 5629 has been supeneq‘e( Ey

R LR

W.VaR.CP. 13

Page m 81‘. dﬂc‘ﬁl texf dted o N'aﬁoual Bank & Trust Co . ‘
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§ 249. Virginia and West Virginia statutes of recoupment.

Page 438, n. 40. Va. Code, § 8-241 was rewritten in 1954 (Acts Y34, c. 617)
principally in order to eliminate certain material in the former statute which
seemed to be unnecessary. Perhaps the most important change was elimination
of the provision requiring verification of a plea under the statute. Va. Code, § 3-
242 was. repealed in 1954 (Acts 1954, ¢. 593) as a result of which, the rejection of
a plea. filed under § 3-241 may or may not be rcs judicata in a subsequent suit or
action, .depending upon the grounds upon which it was rejected.

Page 441; n. 48. \Vith respect to changes in Va. Code, § 8-241, see ante, § 219,
. 10, this supplement.

- Page 441, n. 48. Ante, n. 10.

Page 442. “If a deiendant desires to recover the excess he must, therefore,
make his defense under § 8-241, by a sworn plea.” 508

80a. By amiendment to Va. Code, § 8-241 (Acts 1954, c. 617) the verification
is no longer-necessary. It will be sufficient if the party counterclaiming under the
statute states the grounds of his counterclaim in his grounds of defense or makes
it the subject of a special plea. It need no longer be sworn to.

Page 443, n. 56a. See n. 50a.

Page 448, n. 72. Ante, n. 50a.

§ 351. Cross-claims under the Virginia Rules of Court.
Page 449, n. 80. Rule of Court (Va.), 3:9.1.
As to cross-claims under W. Va. Rules of Court, see \W. Va, R. C. P. 13(g).

- CHAPTER 32
BirLLs oF ParTictLars axp Grousps oF DEFENSE.

§ 252. The statutes and their objects.

Page 450. Add at beginning of section: *“It must be carefully borne in
mind that in order to file a pleading in response under Rule of Court (Va.),
3:3 and thereby not be in default at the expiration of twenty-one days, a
defendant must file more than a motion for a bill of particulars. While
under Rule of Court (Va.), 3:18 “motions in writings” are pleadings, a
motion for particulars is not the pleading in response commanded by Rule
of Court (Va.), 3:5.” %0
80a. Williams v. Service, Inc., 199 Va. 226, 99 S. E. (2d) 648.
. Page 450, n, 1, For the standards of sufficiency of pleadings under the Virginia
Rules of Court, see ante, Ch. 21, §§ 192, 138, this supplement. .
In support of the general rule stated in the text, see State v. Smith, 134 W. Va.
376, 62 S, E. (2d) s48. -
It is believed that W. Va.- R. C. P. 12(e) authorizing the motion to make
_ _ more definite and certain, now superscedes the practlce of moving for a bill of
particulars in West Virginia. -
-Page 450, n. 3. The statutory standards suppomng 2 demand for a~bill of par-
" ticulars are merely “declaratory of the common law practxce. See Thomaso v.
sac;:"uaﬁe. 154 W, Va. 634,60 S. E. (ad) 699,  _. . . ;f‘ TR g
wv" ééee Shenandoah River Lodge v. Dovel, 192 Va. 631. S (icﬁ 318 (appl)"
g Va. Code, ! 8-111), o .

m
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188 Va. 184
ODESSKY v. MONTEREY WINE CO., Inc.

Supreme Court of Appeal§ of Virginia.
o Sept. 3, 1948

{. Sot-off and counterclaim €=28(2)

A special plea of set-off, in effect a
statutory plea of recoupment, and an en-
largement of common-law right of recoup-
ment, is.available under statute only when
‘claim, -sought to be set-off, grows out of
contract sued on. Code 1942, § 6145.

2. Set-off and counterclaim €>35(1)

Under statute authorizing defendant
in action for debt to prove and have al-
lowed against such debt iny payment or
set-off which is so described in his plea,
or in an account filed with papers in a
cause, that which is the subject of a set-off,
must be a liquidated demand, “liquidated”
meaning that which can be ascertained by
computation or calculation from definite
data supplied by evidence and does not lie
in mere opinion. Code 1942, § 61++.

See Words and Phrases, Permanent

Edition, for all other definitions of
“Liquidated”.

3. Set-off and counterclaim €=35(2)
Damages allegedly suffered by wine
distributor growing out of breach of war-
ranty in connection with prior purchases of
wine for which he had paid purchase price,
based on wine returned to him, wine re-
filtered, and loss on account of wines sold,
stated claim for “unliquidated damages”,
which could not be set off against wine
manufacturer’s claim against distributor
upon compromise agreement fixing amount
due on a subsequent purchase of wine by
distributor. Code 1942, § 6144.
See Words and Phrases, Permanent
Edition, for all other definitions of
*Unliquidated Damages”.

4. Appoal and error €&172(1)

Defendant’s claim that trial court
should not have rejected his plea of set-off
because plaintiff was nonresident, being
raised for first time on appeal, could not be
considered.

5. Set-off and counterclalm ¢=35(1)
The rule that unliquidated claim may
be pleaded as sct-off where plaintiff, as-

REPORTER, 2d SERIES

serting demand, is insolvent or nonresident,;
applies only to equity practice.

G Trlal =12

‘" Statute does not authorize transf
of purely legal action to chancery side
court because of nonresidence of plamu
and in order that defendant may assert set?
off not pleadable at law. Code 1942, §’ 3
6084.

Error to Court of Law and Chancery of
City of Norfolk; Burnett Miller, Jr., Judge8
Designate. P

against Morris Odessky, trading as Ngi
tional Wine Distributors, to recover upé
compromise agreement fixing amount due 3
on purchase of wine, wherein defendantg
filed what he termed a special plea of set43

fendant’s special plea of set-off, the dg
fendant brings error.

Aflirmed.

Before HUDGINS, C. J., and EGGLES- ¥
TON, SPRATLEY, BUCHANAN, STA-
PLES, and MILLER JJ.

Herman A. Sacks and Norris E.
pern, both of Norfolk, for plaintiff in ¢

Maurice Steingold, of Norfolk, and Is
el Steingold and Samuel A. Steingold, both
of Richmond, for defendant in error.  #°

SPRATLEY, Justice, - -

Monterey Wine Company, Inc., hereln'
after referred to as the plaintiff, is a man
facturer of wine. Morris Odessky, hereifi
after referred to as the defendant, trading;
as National Wine Distributors, at the timés
of the transaction hereinafter mention
was cngaged in the business of bottling 3
selling wine at wholesale in the city ©
Norfolk, Virginia. -

The defendant purchased from the plaift g
tiff assorted grape and raisin wine on Jus
17, 1946, July 3, 1946, July 4, 1946, 8
August 12, 1946, of the value of $12,1798
for which he made full payment prior ¥
the institution of this proceeding.

In independent and separatg

tions, the defendant purchased from Pla
tif on July 19, 1946, 2,012 gallons ©

o4
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cherry wine for $4,325.80, and on August
26, 1946, 493 gallons of cherry wine for
$1,099.95. These purchases, plus a federal
tax of $275.75, amounted to $5,701.50, The
?ﬁsgdant failed to pay these items when
ue. According to the plaintiff, he stated
that he was ;b .of funds, but would
make payment’ fater, Subscquent!y, he
£ c.!axmed that the quality of the wine failed
;o come up to the warranty of the plaintiff,
and he was unable to sell it to the retail
trade, As a result representatives of the
plaintiff had a conference with the defend-
ant at the latter’s office in Norfolk on Sep-
tember 23, 1946. The plaintiff agreed to
make a reduction of approximately 40 cents
per gallon for the wine sold. This was ac-
cepted by the defendant, and the parties
entered into the following compromise
agreement: .

o

)

“September 23, 1946

. YWe, the party of the first part, known

. as National Wine Distributors, agree to

pay to the party of the second part, known

. ag.Monterey Wine Company, the sum of

™. $4,580.95 within the period of ninety (90)
days from the above date.

“Said amount of $4,580.95 is for full

payment of 2,505 gallons of Cherry Wine.

Said amount also includes full payment of*

Federal Taxes in the amount of 15¢ per

b

B “National Wine Distributors
il “(Slgned) M, Qdessky ”

On or about November 8, 1946, the de-
fendant placed the plaintiff on notice that
he would not comply with the terms of the

ve agreement, _ Thereafter, the plaintiff
instituted this proceedmg by notice of mo-
i tion against Morris Odessky and Bessie
essky, individually and trading -as Na-
’.tional Wine Distributors, for a judgment
{0r $4,580.95. A copy of the agreement
Was attached to the notice of motion,

% Ifiessn: ‘Odessky filed an affidavit denying
that she owned, operated, or controlled any
interest in National Wine Distributors.
Durmg the procecdings, a non-suit was

%. taken as to her.

. . Plaintiff filed a bill of particulars in
thch it stated that while the complaint of
2 the defendant as to the quality of the
Cherry wine was without foundation, never-

F

theless, in view of its belief that the defend-
ant was in financial difficulty, it agreed to
accept the sum of $4,580.95 in full settlc-
ment of its claim as evidenced by their
written agreement,

The defendant for his grounds of de-

fense stated that'thé agreement of Septems- -

ber 23, 1946, was made upon thé' conditioh™
that the 2,505 gallons of cherry wine wotld
be good and merchantable; that it later
developed it was not good and merchanta-
ble; that he was unable to sell it; and that
he denied liability by reason of a failure of
consideration. &

In addition, the defendant filed what he
termed a “Special Plea of Sct-off,” verified
by affidavit. In this plea he alleged that
the grape and raisin wine purchased on
June 17, July 3, July 4, and August 12,
1946, for $12,179.80, for which he had made
payment, did not comply with the warranty
of the plaintiff as to quality and alcoholic
content; that by reason of the breach of
warranty he was required to take back a
vast quantity he had sold; that he suffered
other expenses in connection with the effort
to make it salable; and that as a proxi-
mate result he sustained the following dam-
ages:

“941 Cases Bol;tled Wine Re-

s

turned ....cicieienans vee $5,075.38
25 Cases Bottled . Wine in

Stock ceeeicicencoacnans 152.50
Freight and rebate to Max

Nachman ................ 122.20
Rebate to Txdewaler Distrib-

ULOLS evevesecnrcecconnans 25.00
‘Refiltration “of 373 Cases

Wine coeeeevveicvenennne 373.00
Rehltration on shxpment to

Roanoke Distributors ..... 372.00
Freight on shipment to Roan-

oke Distributors ......... 496.34
Freight to New Brunswick,

N. J., for freezing wine ... 342.70
Cost of freezing wine ....... 894.00
Loss of Federal Tax........ 268.20
Five days labor ........... . 600.00
Labels and cap¥ lost........ oo 9660
Storage chargé ............ 200.00

Total cocveverencananes $9,017.92”
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He prayed that the sum of $9,017.92 be
applicd as an off-set to the debt claimed by
the plaintiff and that the plaintiff pay to
him the amount in excess of that debt.

The plaimiff moved to strike out the
“Special Plea of Set-off” on the ground
that. it was a claim for unliquidated dam-
;aga@rmng out of a transactiog independ-
. ent.of ‘the transaction sued.on.. ‘The trial
court sustained the motion over the objec-
tion of the defendant. The case was then
presented to the jury solely as to the sum
due for the purchase of the cherry wine,
the defendant being limited to the grounds
{tated in his grounds of defense. The jury
returned a verdict for the plaintiff for the
full amount claimed. Since the verdict re-
solved the issue as to the liability of the de-
fendant for the purchase of the cherry
wine, we need not set out the evidence in
connection therewith. )

The defendant’s sole assignment of er-
ror’'is to the trial court’s rejection of his
“Special Plea of Set-off.” In his brief,
he says:

“Whether or not the plamtxﬁ was enti-
tled to recover on the aforementioned non-
negotiable note was a question of fact, and
the jury having found in plaintifi’'s favor
we are not questioning the correctness of
its verdict. We shall, therefore, confine
thls'a'rgumcnt briefly to the actioritof-the
Court in rejectmg the specxa.l plea of set-

off.” . .

We shall accordmgly direct our atten-
tion only to the action of the court com-
plained of.

..........

(1] The defendant’s so-called . “Spccxal
Plea of Set-off” admittedly embodicd a
claim for damages arising out of a different
transaction from that sued on. A special
plea of set-off in Virginia, in effect a stat-
utory plea of recoupment, and an enlarge-
ment of the common. law right of recoup-
ment, ig available under Virginia Code 1942
(Michie), section 6145, Acts 1872-73, page
196, only when the claim scught to be set-
off grows out of the contract sued on.
Joseph H, Baker & Co., v. Hartman, 139
Va. 612, 124 S.E. 425; Richmond College
v. Scott-Nuckols, 124 Va. 333, 342, 98
S.E. 1; Dexter-Portland Cement Co. v.
Acme Supply Co., 147 Va, 758, 766, 133
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S.E. 788. In the last cited case the dis-
tinction between set-off, common law re- "
coupment and statutory recoupment is clear-
ly stated.

“[2] The damages claimed by defendant
were clearly not allowable undér the special
plea of set-off provided by section 6145. ]
The ‘defendant contends, howéver, that hjg
plea’ should have been considered as a pleaj
of set-off for’ liquidated 'damages under 4
Code, section 6144, which i xs, s0 far as ma: 1

tetial, as follows:

“In an action for any debt, the defendant
may at the trial prove, and have allowed
against such debt, any payment or set-off
which is so described in his plea, or in an
account filed with the papers in the cause,
as to give the plaintiff notice of its nature,
but not otherwise. * * &~ . ..

It is generally held under statutes simi-

lar to Code, section 6144, that that which is
the subject of set-off must be a liquidated
demand, a debt against a debt. Bunting v.
Cochran, 99 Va. 558, 39 S.E. 229; Tide- «
water Quarry Co. v. Scott, 105 Va.'160, 52
S.E. 835, 115 Am.St.Rep. 864, 8 Ann.Cas.
736; Baker & Co. v. Hartman, supra; and
Dexter-Portland Cement Co. v. Acme Sup-
ply Co., supra,

" The cases defining what is a liquidated
demand within the meaning of statites of ,
set-off in Virginia and elsewhere are con-
fusmg and unsansf;ctory The confusion. 1
in Vtrgmla arises “from : an effort to give
the statute a liberal interpretation for the
purpose of preventmg a multiplicity of
suits and eﬁectuatmg in one acnon"&‘)m-;
plete justice for both of the parties.

Beginning on page 394 in Burks' Plead-
ing and Pracfice (3rd Ed.), the authority
of which is evidenced by.the frequency of
its mtatxon by the bar and the courts of-
erglma there is a clear dxscussxon of the
lawv of set-cff, as established in this State.

_ On page 3%, ‘the author says:

“* * * 3 sot-off must be a debt, or
at least in the nature of a debt, and that
against which it is to be.set off must lnke-
wise be a debt.
a debt”’

In 3 Blackstone’s Comm page 154, it is
said: “The legal acceptation of ‘debt’ is a
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sum of money due by certain and express
agreement; as by a bond for a determinate
¥ sum; a bill or note; a special bargain; or
a rent reserved on a lease, where the quan-
tity is fixed and specified, and does not de-
pend upon any subsequent valuation to set-
tle it.”
~Liquidated means that which can be as-
? ed by computation- or. ,calculanon;'
¥ "from definite data supplied by evidence and
g« .does not lie in mere opinion. New Idea
“  Spreader€o. v. R. M. Rogers & Sons, 122
Va. 54,-94 S.E. 351.

“For- definitions of liquidated and un-
liquidated damages, see 57 C.J., Set-off and
Counterclaim, §§ 82(1) and 84(2).

In Dexter-Portland Cement Co. v. Acme
Supply Co., Supra, the Virginia cases are

. reviewed and analyzed. There the court
refused to allow damages for the breach of
an executory contract to be used as a set-

.. off.

¢ In Joseph H. Baker & Co. v. Hartman,.

*  supra, the facts are very similar to those
here. Baker purchased three car-loads of
potatoes. from Hartman. Two cars bought
in November were paid for before the last
car was purchased. Each sale was an in-
dependent transaction. Baker refused to
pay for the third car unless plaintiff would
allow him damages claimed to have been.
sustained by reason of the bad. quality of

. the potatoes shipped in thé first two cars.
In an action by Hartman to recover for the:

g‘é,‘third car, ‘4 special plea’setting up’ the-

?". items of expense referred to was rejected,
"~" except as to that which related to the car
of potataes sued on.
“Sotmie of! the items attempted. t6 be set
off in the above case bear a striking re-
semblance to..those here. - There Baker
claimed damages as follows:

“Loss account frosted and
1 MEN,, 2 potatoes .......... $109.70
= 'Charged Back to you, ac- -ttt
p17°" count of condition of po- '
tatoes in this car and back
haul of same account of
_rejection.”” (Sundry items
" among them) “labor at ..
Narfolk reworking ...... §7.75
"Loss of rotten potatoes, 46
" bags, $237 cerieerinnnn. 109.02

“Labor paid- Haycock & . -
Lewis account of sorting
out frosted and cull pota- .
t0€3 cieieeieicacnecanns 51.50
“Profits ON Car ...coeeeenees 71 94" etc.

Referring to these items it was’ saxd (139
Va. 612, 124 S.E. 427]:

"That these and many other entnes of
like i xmport set out at length in the plea are
speculative, uncertain, and largely depend-
ent upon the wisdom and judgment of the
party asserting the claim, and relate to
matters about which there will always be
the widest differences of opinion among
men of equal intelligence and fairness,

would seem to us to be self-evident. We'
think there can be no doubt but that the’

damages attempted to be recovered against
the plaintiff are unliquidated, and that the
trial court was clearly right in so holding,
and in declining to set aside the verdict of’
thc jury, and its judgment is affirmed.”

There, as here, the damages demanded
‘in each plea were cither due to the inferior
quality of the goods’ contracted for, the

extent of the deficiency, and the amount of .

damages resulting therefrom, all subjects
of inquiry and determination by a jury
and dependent upon opinion.

In New Idea Spreader Co. v. R. M. Rog-

ers & Sons, supra, 122 Va. at page 65 94

S.E. at page 354, it is said:

. “It is true that if the amount of thc
clait’ of the defendants is so unhquxdatcd
that it cannot be ascertained by computa- |
tion or calculation from definite data sup-
plied by t.he evidence, and lies in mere
opxmon, ‘as’ fo: mstance damages for not’
using a “farm in’a workmanlike .manner;
for not building a house in a good and suf-
ficient manner; on a warranty for the sale
of a horse; * * * where the amount
to be settled rests in the dxscreuo,n, Judg-
ment, ot ,opinion of the )ury’—such Slaim
cannot be set off under such statute.” (Cit-
ing cases.)

[3] In the present case, the plea of set-
off sets up no special damages but simply
general damages based on wine returned,

~wine reﬁltered‘,"and ‘loss on account ‘of ‘re-

funds for wine sold.” There was no mutual
agreement between the parties fixing the’

07



234 Va.

measure of damages for a breach of the
contract for the-sale of the cherfy wine.
The amount of damages claimed has never
been fixed or agreed upon by the parties,
and it is not fixed by operation of law, but
must be ascertained by opinion based upon
evidence of the circumstances and condi-
- tions surrounding the transaction between
%‘ﬁames under“fules of law governing
breach. of ‘Gontract for failure of warranty
of quality:

Odessky did not elect to rescind the con-
tract and return all of the wine. The por-
tion returned was in containers withoyt.
specified. gallonage and based on an arbi-.
trary value. Whether defendant exercised
reasonable care and diligence to minimize
the damage after being advised of the al-
leged failure of warranty, but failed to do
so was a_matter of opinion. Whether it
was wise or proper to refilter the wine,
and-whether or not proper measures were
taken in refiltration were matters of opin-
ion. Whether or not it was wise to ex-
pend $600 in labor and the quality of the
labor* empfbyed were likewise matters of-
opinion. The necessity and validity of the
other items claimed are entirely dependent
upon the answer to the above questions.

(4] In this court for the first time the

defendant, conceding but not admitting that

his plea of set-off was founded upon the
plea of unliquidated damages, contends that
- the trial court should not have rejected
his plea because phlaintiff was a non-resi-
dent.” For support, he relies upon Ex
Parte Mechanics Federal Savings & Loan
Association (Zimmerman v. Central' Union-
Bank, etc.)” 199 S.C. 23, 18 S.EZi"592,
139 A.L.R. 714. That case held that, un-

der certain circumstances, equitable dam-’

ages can be allowed in set-off at law.
There was no question there of non-resi-
dcht‘bqﬁei “In V:rgf'ma, equitable dam-’
ages may bé asserted in a plea of statutory
recoupment’ under Code, section 6145,

The defendant also relies upon certain
expressions in Bunting v. Cochran, supra.
That was an equlty case, and non-residence
was not in issue,- )

49 SOUTH EASTERN REPOR’I‘ER, 2d SERIES

¢ The claim of non-residence of Momcre)

Wine Company, Inc., was not made in thc 3
court below, The record of the trial is g
devoid of any such suggestion. No bill. 52
or certificate of exception was taken to pre-: 3
serve such contention. It was not includ®
ed in the defendant’s claim of defense, no¢
was there any evidence as to: the resxd

therefore could not have been considered™
by the trial court, and being raised fo# the
first time on appeal, this court cannot ta ,j‘,'.‘ '
cognizance of it. Settle v. Browning, 14
Va. 307, 133 S.E. 769. .

[5,6] Moreover, the rule in ergxma i9
clearly set out in Dexter-Portland Cement. 4
Co. v. Acme Supply Co., supra, 147 Va.
page 774, 133 S.E. at page 792: s

“The- rule of law that ‘an unliquidated-
claim may be pleaded as a set-off where the +J
plaintiff asserting the demand is insolvent
or a nonresident of the state applies only:4
to equity practice, and is based upon thef
equitable principle of chancery jurisdictiof??
that the defendant is without adequate
remedy at law. This rule has no applica-
tion to a suit at law. Bunting v. Cochran,” 4
supra, Nor does scction 6084, Code, au-
thorize the transfer of purely legal actionyg
to the chancery side of the court becausc: 2
of the nonresidence of the plaintiff, and in:
order that the defendant may assert a dezjgh
mand as a set-off that is. not pleadable i3
an action at-law.” * g

This case is controlled by what was said ™ %
in Dexter-Portland Cement Co. v. --'-"‘ N
Supply Co., supra, and Joseph H. Baker &=
Co. v. Hartman, supra, both of which we bey 38
lieve to be sound in principle. In accord-}
ance therewith, the trial court did not erijgan
in rejecting the plea of the defendant. b

For the reasons stated, it follows that
the judgment of the trial court must beis
affirmed. This is without prejudice, how-
ever. The defendant may hereafter take
such steps to enforcc his rights, if any, as
appear to him necessary and proper.

Affirmed. iy

® To the same efect, sce 47 Am.Jag., Set-off and Counterclaim section 17, pp. 721, 72

n')?.‘
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DEXTER-PORTLAND CEMENT CO. .
ACME SUPPLY CO,, Inc.

(Special Court of Appeals. of Virginia. May
27, 1928. Rehearing Denied June 24, 1928.)

I. Appeal and error ¢=544(1).

Assignment of error as to rulings on evi-
dence need not be noticed. in absence of bill
of exception to such rulings.

2. Appesal and error €&=1068(1).

Plaintiff cannot complain of alleged error of
trial eourt with reference to instruction, where
verdict was in its favor.

3. Damages &=6.

Damages which are wholly uncertain can.
not be made certain by adoption of arbitrary
standard of loss.

4. Set-off and counterclaim &—>5—"Set.off,”
“common-law recoupment,” and “statutory re-
coupmeont” distinguished relative to whether
they arise out of same transaction as to de-
mand being liquidated and as to recovery over,
mothod of pleading and as to belng used in
action on sealed Instrument (Cods 1887, §§
3298, 3299, 3304).

“Set-off” arises out of transacuon other
than one sued on. demand must be liquidated.
judgment for excess may be recovered over un-
der Code, 1887, § 3304: it must be specially
pleaded under section 3298, and may be used
-in action on sealed instrument; whereas, “cwm-
mon-law recoupment’’ arises out of contract
sued on, amount need not be liquidated. there
can be no recovery over, it may be shown
under general issue, and, it is oot available
on sealed instrument: while “statutory recoup-
ment” under section 3299 arises out of cantract
sued on, amount need not be liquidated. and
recovery over may be bad, it must be specially
pleaded, and may be based on equitable grounds.

[(Ed. Note.—For other definitions, see Words
and Phrases, First an- Second Series, Recoup-
ment; Set-off.]

5. Set.off and countsrclaim &>35(2)—Unliqul.
dated damages for fallurs to deflver cement,
arising out of Independent transaction, held
not proper matters of set-off nor of oommon
law or statutory recoupment. N

Unliquidated damages for failure to deliver
cement according to contract, arising oug of
independent transaction. held not proper mat-
ters of set-off, common law or statutory recoup-
ment,

On Rehearing.

8. Set-off and counterclalm §=22(I).

Under Code 1819, § 6144, causes of action
may be determined in single suit where plmn-
tiff's demand and set-off at law are both in
nature of debts.

7. Sot-off and eo,uuterolalqt &>35(1).

Demand for unliquidated damages cannot be
set off against ascertained demand, nor can
demands for unliquidated damages be set off
against each other.

‘1 8. Set-off and counterclaim ¢=35(1).

Damages for breach of contract for foture
delivery of goods are *“unliquidated damages,”
as respects right of set-off.

[Ed. Note.—For other definitions. see Words
and Phrases, First and Second Series, Unliqui-
dated Damages.)

9. Set-off and counterclaim ¢&=35(1).

YWhether damages are liquidated or wun-
liquidated as respects set-off depends primarily
on terms of contract itself, and defendant could
not make damages for breach of contract of
snle of cement liquidated by proof of use of ce-
ment from its retail stock.

10. Set.off and counterclaim @=8(2).

Rule that unliquidated claim may be plead-
ed as set-off, where plaintiff, asserting demand,
is insolvent or nonresident, applies only to
equity practice.

11, Trial @=11(2).

Code 1919, § 6084, does not authorize trans-
fer of purely legal action to chancery side of
court because of nonresidence of plaintiff,
and in order that defendant may assert set-off
not pleadable at law.

12, Pleading ¢&=4I1.

Exception to court’s action in permitting
defendant to file plea of set-off was not waived
by going to trial on such issue or because cer-
tain evidence was excepted to as too speculative
to justify recovery.

13. Judgment €=199(3).

Power. under Code 1919, § 6251. to enter
judgment for defendant notwithstanding ver-
dict depends on there being certain and suffi-
cient evidence in case to decide' it on its mer-
its.

14. Set-off and counterclaim €&=35(1).

Demand is not liquidated unless It appears
how much is due. and. if there is genuine con-

troversy as to which of two sums is due, it is
still an “unliquidated demand.”

[(Ed. Note.—For other definitions, see Words '

aud Phrases, Unliquidated Demand.)

IS, Sales &==417.

Testimony that there was no market at time
of breach of contract for sale of cement, and
witness' judgment of profit it would have made
on stock used, held not to justify exception to
rule that damages are difference between con-
tract and market price.

Error to Corporation Court of -Newport

News.

Action by the Dexter-Portland Cement
Company against the Acme Supply Company,
Inc. Judgment for defendant, and plaintiff
brings error. Reversed and rendered.

Garnett, Tarlor & Edvwards, of Norfolk, for
plaintiff in error.

J. Winston Read, Nelms, Colona & McMur-
ran, and L. A. McMurran, all of Newport
News, for defendant in error.

@€=>For other cases see same topic and KEY-NUMBER {1 all Key-Numbered Digesta and Indoxes
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HOLT, J. The plaintiff in error was plain-
tif in the court below. The defendant in
error was defendant there, and so for conven-
fence the parties will be designated as they
were in the trial court.

For some years prior to the institution of
this action the plaintiff had been a cement
manufacturer, with its plant located at Naz-
areth, Pa., and the defendant had been a deal-
er at Newport News, handling large quanti-
ties of cement, lime, plaster, and other build-
ing material, and, as such dealer, had been the
representative or agent of the plaintiff for the
sale of ita cement in Newport News and
Hampton.

The plaintif® filed its notice of motion for
judgment on February 11, 1921, claiming $1,-
018.09 to be due from the defendant, with in-
terest from the 31st day of July, 1920. This
{ndebtedness was evidenced by certain pro-
tested checks of the defendant and a small
balance on account. It grew out of twwo spe-
cific work sale contracts numbered 3228 and
3229, which contracts are not otherwise in-
volved {n this litigation. These claims were
not denfed, and judgment therefor went with-
out protest.

Defendant did, howerver, claim offsets
amounting to $4,195. They are set up in de-
tail in a plea filed on March 3, 1924, and grow
out of transactions known as specific work
sales contracts and an open order coutract.

\Whenever the defendant secured an order
to furnish cement to a particular contractor
for a particular piece of work, it, on the
strength thereof, would place an order with
the plaintiff for material necessary. This was
a specific work sale contract, and differed in
its terms from those contracts in which the
defendant bought cement for its own use to be
sold by it at retail from its warehouse or
otherwise as it might see fit. This last con-
tract was an open order contract.

Three contracts of the first class are set out
in the plea. One numbered 1211 bore date of
QOctober 20, 1919, and it is charged that the
defendant failed to supply 343 barrels of ce-
ment at the coutract price of $2.73, and that
such failure entailed a loss of $1.25 a barrel,
or $428.75. :

Two other contracts of this class numbered
1407 and 1408 were entered lnto on February
5, 1920. The cement in this instance was to
be turnished to Harwood and Moss, contrac-
tors. The price agreed upon was $2.83 a bar-
rel. There was a shortage here of 730 bar-
rels. The loss claimed was $1.25 a barrel, or
$037.50.

The last of these contracts numbered 1460
bears date April 19, 1920, and is known as the
street rallway contract. The price agreed
upon was $2.95 a barrel. There was a short-
age of 445 barrels, which, on a like basis of
calculntion, entailed a loss of $555.

In additfon to these items, there was an
‘open order contract of date July 9, 1920, num-

bered 2074 for ten cars of cement. The con-
tract price belng “$3.33 for 1st car—bal. at
market price at time of shipment.” Of this
order donly onme car was shipped. It {s said
that, assuming that the cars were of average
capacity, there was a shortage here of 1,818
barrels, and that In this instance, also, a loss
of $1.25 a barrel, or of $2,272.50, wag suffered.

In due course these issues were submlitted
to the jury, which returned a verdict for the
plaintiff in the full amount claimed in its no-
tice. Noue of the offsets were allowed by it.
This verdict the defendant moved to set aside
as belng contrary to the law and the evidence
That motion the trial court sustained to the
extent that it did allow in full every offset
claimed in the defendant's plea, and it 13 in
this form that this case comes before us for
consideration.

Four errors are assigned. They are:

“(1) To the court's refusal to grant the
plaintif’s motion to reject the plea of set-off.

"“(2) To certain rulings of the court on the
evidence offered.

“(3) To the refusal by the court to granmt
plaintiff’s instructions Nos. 2, 3, 4, 8, 7, and 8
as offered; to the amendment to instructions
3 and 4. and the giving of the same as amend-
ed; to the granting of the defendant's instruc-
tions Nos. 1, 2, 3, 4. 5, and 6.

*(4) To the granting of the defendant's mo-
tion to set aside the verdict of the jury as
rendered, and enteriuyg up final judgment over
against the plaintiff, in the sum of $£3.171.82
with interest as above."”

(1] Assignment No. 2 deals with alleged er-
rors on the part of the trial court as to rulings
on the evidence offered. but, since no blil of
exception was taken as to any ruling of the
court on the evidence, this need not be no-
ticed. Walters v. Norfolk & ‘Western Ralil-
way Co.. 122 Va. 149, 94 S. E. 182.

(2] Likewise assignment No. 3 need not be
discussed. Since the verdict of the jury was
in favor of the plaintiff for its full claim, it
cannot complain of any supposed error of
the trial court with reference to the instruc-
tions. Fox v. Mason, 139 Va. 667, 124 S. E.
403.

The first and fourth assignments {nvolve
the same proposition: namely, that the trial
court in entering up the judgment on matters
set out in the plea applied an improper meas-
ure of damages, in that under this plea and
the evidence no damages could be recovered
at all. These assignmeants for convenience
will be considered together.

It probably sufficiently appears from the
plea itself that the damages clalmed and
therein set up arise out of unrelated con-
tracts In nowise connected with those on
which the motion for judgment rests. All
that they have in common {s that the buyer
and seller were {n each {nstance the same. It
it be that this does not sufficlently appear
from the plea itself, it is made clear by the
evidence. in the case. The sybstance of.this
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defense {s that plainti® did not furnish ce-
ment contracted for with reasonable prompt-
ness, in fact, that it did not furnish {t at all,
und that the defendant was forced to supply
its customer from stock on hand or from that
purchased in the open market at prices not
shown. In many instances loss is based up-
on estimated profit on sales never completed.
It is said that this loss always was at the
least $1.25 2 barrel. The evidence is that {t
was In most cases greater. Just how great
it is difficult to say from the testimony. But
thix evidence does strongly tend to support
the charge that there was a loss which varied
from sale to sale, and was always more than
$1.25 a barrel

{31 Damagea which are wholly uncertain
cannot be made certain by the adoption of
some arbitrary standard of loss and by charg-
Ing that loss, at least, was in every Instance
sustained. We think that the damage here
shown |s unliquidated, and arises out of con-
tracts independent of those set out in plain-
ti's motion.

[4] The difference between set-off, common-
law recoupment, and statutory recoupment
admirably appears {n a note by Prof. Lile, 7
Va., Law Reg. 332, That statement is;

“Set-Off, “Common-law Recoup-
: ment.

“l. Arises out of *“1. Arises out of the
some transaction de- contract sued on.
hors the transaction
sued on.

*2. The demand must “2. Amount need not

133 SOUTH EASTBHRN REPORTER

be liquidated.

*3. May not only re-
pel pléintifs claim, but
(in Virginia) judgment
for the exceas may be
recovered over against
the plaintiff. (Va.
Code, sec. 3304.)

“4. Must be specially
pleaded, or account
thereof filed with the
plea. (Va. Code, sec.
3208.)

“5. May be used,
though plaintiff’s action

is on a gealed instru.

be liquidated.

“3. May only repel
plaintif's claim (in
whole or in part)—no
recovery over,

“4, May be shown
under the general iasue.

“5. Will not avail
where plaintiff’s action
is on a sealed instru-
ment,

ment,

“Statutory recoupmedt.

“With these may be contrasted statutory re-
coupment under Va. Code, § 3299—often mis-
cal!ed ‘plea in the nature of a plea of aet-off.’
Thia plea bears no resemblance whatever®to a
set-off, but is a mere enlargement of the com-
moa-law right of recoupment:

“1. Arises out of the contract sued on (never
out of a transaction dehors the contract, as in
the case of set-off. Am. Manganese Co. v. Man-
ganese Co., 91 Vo 272 (21 8. E. 466].

“2. Amount need not be liquidated.

“8. May Dot only repel plaintif’s claim (as
in common-law recoupment), but defendant may
have recovery over against plaintif for the
excess, Thia {s one of the chief purposes and
advantages of the statutory proceeding.

“4. Must be speclally pleaded (the statute so

Vo

declares, [section 3299]), and cannot be availed
of under the general issue.

“5. May be used though plaintif's action is
on a sealed instrument. This is another ad-
vantage of the statutory recoupment over re-
coupment at common law.

“8. May be based on equitable (as distin-
guished from legal) grounds.”

This court recently had occasfori to consid-..

er this question in the case of Baker v. Hart-
man, 139 Va. 612, 124 8. B. 425—a case very
much {n point. The first paragraph of {ts
syllabus sustained by the text and by au-
thorities cited is as follows:

“In the instant case plaintiff sold defendant
three carloads of potatoes. The first two cars
were paid for before the last car was purchased,
each sale being an independent tranmsaction,
with no connection save that the purchaser and
seller were the same in each instance. Defend-
ant refused to pay for the third and last car
upless plaintif would allow certain damages
claimed to bave been sustained by reason of the
bad quality of the potatoes shipped in the first
two cars. On motion by plaintiff to recover
the amount due on the last car, the court re-
fused to allow defendant to plead by way of set-
off damages sustained by it in the purchase of
the other two cars.”"

(5] We have geen that unliquidated damag-
es arising out of independent transactions
make up in their entirety the clalms of the de-
feodant. Under the authorities cited they are
not in this case proper matters of set-off nor
of common-law or statutory recoupment.

It follows that the judzment of the court
below must be reversed, and final judgment
entered here in accordance with the verdict
of the jury, which is the sum sued for, with
proper interest. This {8 without prejudice.
The defendant may hereafter take such steps
to enforce ita rights as appear necessary and
proper.

Reversed.

On Rehearing,

<OHRISTIAN, J. Iu order to properly dis-
cuss the questions raised upon this rehear-
ing, it is necessary to make a brief statement
of the facts out of which this controversy
arose,

The Dexter-Portland Cement Company is a
large manufacturer of cement at Nazareth,
Pennaylvania, and the Acme Supply Compa-
ny, Inc., handles large quantities of build-
ers’ supplies, including cement, for sale io
Newport News, Va., and the adjacent terr!-
tory. For several years prior to this suit
the Acme Supply Company, Inc.,, represented
the Dexter-Portland Cement Company in this
territory, and thelr deallngs were mutually
satisfactory.

Beginning in the apring of 1920, there was
a serious car shortage upon most of the rall-
roads of the country, and shippers of cement,
with others, were allotted cars upon a per-
centage baals, These transportation restric-
tiona produced a shortage of cement, and
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the demands of the building trades could
not be supplied; therefore the price of ce-
ment advanced considerably by reason of its
scarcity. The cement manufacturers bad
sufficlent cement to meet the demand, but
could not get cars for its transportation.

In this condition of affairs the Acme Sup-
ply Company, Inc, had six specific work con-
tracts for cement with the Dexter-Portland
Cement Company. and in June, 1920, placed
an open order countract, with it, which was
accepted upon the terms therein contalned.
The Acme Supply Company, Inc., did not re-
ceive as much cement as it needed, and was
constantly writing to the Dexter-Portland
Cement Company to make larger shipments.
To these requests the Dexter-Portland Ce-
ment Company replied, and claimed that it
was shipping upon these contracts the pro
rata number of cars that were due thereon.

About July 1, 1920, two of these apeciflc
contracts were completed, and for which
there was due $1,018.09 to the Dexter-Port-
land Cement Company. The Acme Supply
Company sent its checks for this cement, but
before they were collected stopped payment
thereof. It, however, deposited the amount
in one of the nationsl banks of Newport
News, and wrote the Dexter-Portland Cement
Company, complaining tbat it was not ship-
pifg upon its unfilled comtracts, because of
the price, and was using the cars received to
ship upon higher price current orders. Some
correspoudence took place between the par-
ties, and finally the Dexter-Portland Cement
Company revoked all of the specific work
contracts between them, upon the ground that
stoppage of payment of the checks, In its
opinion, impaired the Acme Supply Compa-
ny’s credit, and justified their revocation as
provided In the contracts.

The Dexter-Portland Cement Company filled
fts notice of motion in the corporation court
of Newport News to recover the above
amount due from the Acme Supply Company,
Inc. The parties hereafter will be referred
to as plaintif and defendant, the positions
occupied in the trial court. The defendant
admitted the amount due the plaintiff, but
tendered a plea of set-off against this claim
amounting to $4,195. The plaintif moved
the court to reject the plea, which motion
the court overruled, and ordered the plea
filed, to which action the plaintiff excepted.
There was a jury trial upon the issue thus
prefented. The jury found for the plaintiff
and agalnst the defendant. Upon motion of
the defendant, the verdict of the jury was
set aside, and the court, by virtue of section
6251, Code 1919, proceeded to enter judgment
for the full amount of defendant's claim, less
the amount admittedly due the plainti®. To
this action of the court the plaintiff also ex-
cepted.

(8] The filve contracts set out i{n the plea
of set-off were separate and distinct, unre-
lated and unconnected with the claim of the

plainti® or with each other. Under the com-
mon-law practice In England and Virginia,
the court was without jurisdiction to hear
and determine these causes of action In a
single suit. By early statute, which is now
embodied in section 6144, Code 1919, an ex-
ception was made to this rule of practice,
where the plaintiff’s demand and the set-off
at law are both in the nature of debts. Wart-
man v, Yost, 22 Grat. (63 Va.) 595.

(7] Thus we find the rule of established
practice in Virginia tn be that the courts
have authority to entertain pleas of set-off
only where the demands on both sides are
in the nature of debts. A demand for unlig-
ufdated damages cannot be set off against an
ascertained demand, nor can demands for un-
liquidated damages be set off against each
other, and the cross demand must appear in
the nature of a debt from the plea. Chris-
tian v. Miller, 3 Leigh 30 Va.) 78, 23 Am.
Dec. 251; Bunting v. Cochran, 99 Va. 538,
39 8. BE. 229; Webster v. Couch, 8 Rand. (27
Va.) 519. )

{8] The counter demands set up in the plea
are based, first, upon the open order. It pro-
vided that the price should be the market
price of cement at the time of delivery, and
shipment was made dependent upon car sup-
ply: Second. the specific work contracts fixed
the purchase price of cement at from $2.7
to $2.93 per barrel. The cement could be
used obly upon the jobs designated im the
contracts, and the shipments were to be
made as provided in one contract before the
30th of June, 1920, and in the others, unless
extended by the seller before December 30th,
For the breach of each of these contracts the
usual measure of damages was the difference
between the contract price and the market
price’ of cement at the time that Qelivery
should bhave been made. Tn the early case
of Christian v. Miller, supra, the court held
that, where the defendant's demand arises
out of the bredch of a contract to deliver a
quantity of corn at a future day, it is strict-
1y a demand for unliquidated damages, and
therefore not a proper set-off. This case,
which holds that damages for breach of con-
tract for future delivery of ds are unliq-
ulidated, has never been overrled. -

{9] The pleader, In order to make the
breach of these contracts in the nature of a
debt, and not unliquidated damages, alleged
in the plea of set-off that there was no mar-
ket for cement in Newport Nesws on account of
the disorganization of transportation, and
that it had to withdraw cement from the re-
tail stock In its warehouse to supply cement
on the contracts breached. The defendant
could not by its proof make an unliquidated
claim liquidated. Whether damages are llq-
uidated or unliquidated depends primarlly
upon the terms of the conmtract itself. Bou-
vier's Law Dictionary, *“Liquidated Dam-
nges.n

It i{s true that the Supreme Court has held
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that to constitute a valid set-off it {8 not nec-
vssary that a fixed price should be agreed on
for an article sold and to be delivered. If
the damages do not lie in mere opinion or
Judgment, but can be readily ascertained by
calculation or computation, they may be set
off against a linuidated demand. An exam-
ination of the cases in which this rule was
e¢nunciated will show tbat it {8 not an ex-
deption to the general rule heretofore gtated.
In the case of Tidewater Quarry Co. v. Scott,
105 Va, 160, 52 S. E. 835, 115 Am. St. Rep.
$64, 8 Ann. Cas. 7136. the plaintiff sued for a
debt. When the plaintiff took possession of
the quarry, the defendant had thereon a
quantity of prepared stone and coal at the
quarry which the plaintiff sold and wused.
The defendant had two remedies: (1) An ac-
tion of tort for damages for the conversion
of the material: or (2) an action of indebita-
tus assumpsit for goods had and received.
The court held, if the defendant elected to
waive the tort and rely upon the implied con-
tract to pay the value of the goods, it might
he set off against the plaintifs demand.

In the case of New Idea Spreader Co. v.
Rogers & Sons, 122 Va, 54, 94 S, E. 351 the
defendant sold uander contract 26 maoure

spreaders which the plaintiff had agreed to;

lumber according to contract, but falled to de-
liver other lumber according to agreement.
The vendee bought In the open market the
lumber necessary to complete the coatract.
Upon suit hy vendor to recover for lumber
delivered, the vendee flled a plea of set-off
for the amount {t had to pay for lumber not
delivered under the contract. The plea of
set-of was rejected because.of unliquidated
damages. This was reversed. Judge Har-
rison, in the opinion of the court, stated the
rule of law {n substance as follows: When
a vendor fails or refuses to deliver property,
the measure of damages is usually the dif-
ference between the comtract price and the
market price, at the time and place of de-
livery, with Interest, and the vendee for his
own protection has the right under the cir.
cumstances to buy the goods in the open
market, and charge the difference In price to
the vendor's account. In such case the law
implies a promlise on the part of the vendor
to repay the money which the vendor has
been compelled to pay for him, and for it in-
debitatus assumpsit will lie. The lability of
the vendor, whether technically liquidated
or not, i3 8o far susceptible of definite proof
as to he a valid set-off agalnost a money de-
mapd asserted by the vendor agalnst the

deliver at a specific price, and for which de-; vendee, The right to maintain indebitatus
fendant was entitled to receive $19.50 each|assumpsit for a claim is a test in favor of
by way of profit. The contract was hreached. 'its allowance as a set-off, and not whetlier

and -plaintiff refused to ship the spreaders.

The amount due could have heen recovered |
.ed clalm may be pleaded as a set-off where

as a certain demand in an actinn of assump-

sit, therefore was in the nature of 3 debt. and

the defendant had the right to plead his de-
mand as a set-off,

The case of United Cigarette Mach. Co. v.
Brown, 119 Va. 813, 89 S. E. 850. L. R. A,
1917F, 1100 presented this state of facts in
the plea of set-off. The Winston Company,
of which Brown was the largest stockbolder,
and controlled and managed the same. had
agreed to furnish the United Company Brizgs
machines at a certain price and gave the lat-
ter the exclusive right of sale of these ma-
chines, except swithin the United States.
Brown breached this coatract, and sold sev-
eral machines in Canada and other foreign
countries, The cost of the machines was
not a matter of dispute between the parties,
nor the price at which Brown sold them in
foreign countries, so that the appellant’s dam-
ages were a matter of mere computation and
calculation; therefore was a proper offset
or claim in the nature of a debt due it from
Brown, who was seeking to recover dividends
due him and unlawfully withheld by the ap-
pellant,

In the case of Richardson Company v.
Whitney L. Co., 116 Va. 490, 82 S. B, 87,
shows when unliquidated damages became a
matter of calculation or computation, and
therefore the subject of a plea of set-off.
This was a case where the vendor sold to
the vendee lumber. It furnished part of the

the demand is liquidated or unliquidated.
(10, 11} The rule of law that an unliquidat-

the plaintiff asserting the demand is in«nl-
vent or a uonresident of the state applies
only to equity practice, and 1s based upon
the equitable principle of chancery jurisdic-
tion that the defendant ts without adequate
remedy at law. Thls rule has no application
to a suit at law. Bunting v. Cochran, supra.
Nor does section 6084, Code, authorize the
transfer of purely legal action to the chun.
cery side of the court because of the nonresi-
dence of the plaintiff, and in order that the
defendant may assert a demand as a set-olf
that is not pleadable in an action at law.

[12] We do not think that the plaintiff
walved its exception to the action of the
court in permitting the defendanot to file its
plea of set-off by going to trial upon the is-
sue thus made, nor from the fact that it ex-
cepted to certain evidence as too speculative
and uncertain to justify recovery, but failed
to bring fhis ruling upon the evidence before
this court. .

[13] If the evidence was too speculaiive or
uncertain to sustain a verdict, it would un-
questionably be a claim for unliquidated
damages, and is preserved In the exception
to the action of the court In setting aside the
verdict and entering judgment for the de-
fendant, egpeclally where the jury had found
that the evidence was insufficient to prove
the defendant’'s case. By virtue of section
6251 the court is givemn no greater control
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over the verdicts of juries than it had be-
fore its emactment, and the condition of its
exercise of the power to enter judgment for
the defendnnt notwithstanding the verdict
depends upon there being certain and suffi-
clent evidence in the case to decide it upon
fts merits. Kendricks v. City of Norfolk,
139 Va. 702, 124 S. E. 210.

(14] A demand is oot liquidated, even if it
appears that something s due, unless it also
appears how much is due, and it is not liq-
uidated when It {s admitted that one of two
or more sums {s due, If there is a genuine
controversy as to what f{s due. that is to say.
which of sald sums is due, It i3 still an unliq-
uidated demand. Nassoiy v. Tomlinson, 14§
N. Y. 328, 42 N. E. 715, 51 Am. St. Rep. 695.
In this case it is argued, and has been elabo-
rately argued, that the damages are uncer-
tain, even If It be admitted that damage at
all had been Inflicted, and Iin econsidering
this proposition it was, of course. necessitry
to consider all questions that were involved
in determining whether the damages were
liquidated or unliguidated. Thus in the
petition for the writ in the instant case the
plaintiff In error quotes from New Iden
Spreader Co. v. Rogers & Sons, supra, as fol-
lows:

"It the amount of the claim of the defend-
ant is so unliquidated that it cannot be as-
certained by computation or calculation from
definite data supplied by the evideace. und
lies in 1mere opinion. * * * where the
amount to be setiled rests in the discretion,
judgment or opiniva of the jury, such claim
cannot be set off under the statute tsection 3298
of the Code 1904)."

[15] The defendant’s manager in this case
testifled that there was no market for cement
in Newport News, and that it had cement in
its warehouse for its retail trade, some of
which it had bought from another manu-
facturer. and, if it had not been forced by
the plaintit”s breach of its comntract to sup-
ply its warehouse cement upon those com-
tracts, it would have made at least $1.25 per
barrel thereon, and that was the amount of
dumages it should recover frow the plain-
tif. It purchased its cement from the man-
ufacturers at wholesale. and Beal's opinion
and judgment of whether there was a market
in Newport News and the amount it would
have made on its cement by retail sale did
not justify an exception to the rule of law
that the measure of damages in case of
breach was the dilYerence between the agreed
price and the market price at the time of dc-
livery.

There is certainly nothing in the open o1-
der contract to show that any other measure
of dainages than that ordinarily fixed by la+-
for the breach of delivery of the cement soll
was In contemplation of the parties, Whil+
{n the specific work contracts it does not ay-

pear whether the defendant sold the cement
to the purchasers from 1t, at a specific price
or market price at the time of delivery, there-
fore the contracts hetween the defendant and
its purchasers were collateral to the con-
tracts between the pnrties to this sult, and
cannot furnish a different measure of dam-
age for breach of these comtracts. In the
case of Trigg v. Clay, 83 Va. 330, 13 S. E.
434, 20 Am. St. Rep.’ 723, the plaintif was
allowed to recover the profits lost upon re-
sale of the lumber, because the defendant
knew it had been resold, and delivery was to
be made at a point where other lumber could
oot be purchased for plaintiff®s customer.

But Judge Lewls dissented from the opin-
fon of the court making this exception to the
general rule as to the measure of damages.

The evidence In this case is such that the
jury would have to base its verdict upon
judzment or apioion. Therefore, whether the
damages sought to be recovered are denomi-
nated unliquidated damages or speculative
profits, they do not partake of the nature of
a debt., nmor are capable of calculation or
computation; hence the court could pot en-
ter judzment thereon.

For the reasons above set forth, our former
judgment is affirmed.

FIDELITY & DEPOSIT CO. OF MARYLAND
v. MASON.

tSupreme Court of Appeals of Virginia, June
17, 1926))

I. Highways ¢=113(5)=0ne furnishing fabor
and material for construction of highway may
sue suraty on oontractor’s undertaking bond
for labor and material furnished In construc-
tion of highway (Code 1319, § 5143; Michie's
Code 1924, § 1969h).

Code 1019, § 3143, authorizes one furnish-
ing labor und material for coastruction of a
highway to sue surety on contractor’s under-
taking bond under Michie's Code 1924, § 19G0h,
obligating surety to pay for “all labor and ma-
terial” furnished in construction of the high-
way.

2. Highways ¢=113(5) — Contractor’s under-
taking bond, obligating surety to pay for alf
“labor and materiais” furnished Ia construc-
tion of highway, is legal.

Contractor’'s undertaking bond. obligating
surcety to pay for “all labor and materials” fur-

nished in construction of a highway, is legal, .

and may contain any conditions not prohibited
Iy statute,

3. Appeal and error ¢=843(2) — Contention
that action on ocontractor’s undertaking bond
was premature In that surety’s liabllity to
state had not been fixed held to raise moot
question, whore thers wers ample funds with-
.in surety’s lability on bond to pay all prop-
er claims.

Contention that action on contractor’s unp-

Jertaking bond, obligating surety to pay for

@ For other cases see same lopic and KEY-NUMBEW ta ail Keay-Numbered Digests and Indoxos
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC.,
Plaintiff

v. ' LAW NO. 11429-WS

PILAND CORPORATION,
Defendant

PLAINTIFF'S MEMORANDUM OF LAW
IN SUPPORT OF ITS MOTION FOR
SUMMARY JUDGMENT
Defendant's brief in support of its opposition to summary
judgment misses the point. Plaintiff has not argued; and does
not éfgue, that defendant cannot assert, in response to plaintiff's
motion for judgment, any claim it has, liquidated or unliquidated,
in tort, contract or other theory of recovery. To so argue would
be to condemn defendant to the multiplicity of suits which the

Rules of Civil Procedure and Improvements thereto have discouraged.

The plaintiff is arguing not procedure but substance.

‘ The Phelos Dodge Industries v. Piedmont Electric Supply Corp.,

523 F Supp. 201 (1981) case stands for the substantive proposition

that an unliquidated counterclaim will not bar the award to plaintiff
of summary judgment for a liquidated debt due from defendant to

plaintiff. On that point Phelps Dodge, a 1981 case applying

Virginia, not West Virginia, law is a correct statement of the

law.

In point of fact, Judge Michael does not even discuss

procedural law in his Phelps Dodge opinion. A reasonable inference

might be that it was never raised as neither side questioned

Piedmont Electric Supply Corp.'s right to counterclaim in response
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to Phelps Dodge's original suit. Judge Michael states:

Under a long line of cases beginning with Erie
Railroad Company v. Tomnkins, 304 U.S. 64,585
Ct.817,82LEd. 1188 (1938) in diversity cases
questions of substantive law shall be governed
by the law of the state. In this case, of
course, this refers to the substantive law

of the Commonwealth of Virginia. (Emphasis
mine). Phelps Dodge at 202.

Rather than presume, as defendant does that Judge
Michael had either "been mislead by the 0ld Virginia cases"
or the "present West Virginia statute" (Defendant's
brief at page 5),it is far safer to assume that the Phelps
Dodge decision was rendered in full knowledge of procedural
changes which date back a full 27 years before the Phelps
Dodge decision. If, as defendant asserts in paragraph 16 of
its brief, Virginia's Rules more nearly accord the Federal
Rules of Civil Procedure, we can at least assume that Judge
Michael was familiar with those.

Defendant is now holding plaintiff's money and admits it.
It is not simply a disputed claim to the money, it is a right
which defendant acknowledges. Defendant seeks to justify this
action on the basis of a claim against plaintiff which may or
may not have validity. The question is who will hold the money

while that claim 1s litigated, and Phelps Dodge quoting Dexter-

Portland Cement Co. v. Acme Supply Co., Inc., 147 Va. 758 (1926),

states:

That rule is as follows: ¥¥*#¥

a demand for unliquidated damages
cannot be set off against an
ascertained demand¥*¥¥,

Phelps Dodge at 202.
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The pleading before the Court demonstrates plaintiff's
substantive right to the money held by defendant and summary

judgment should be awarded.

John C. Warley
060 Jeffep \venue
(Suite 9014

Newport Newy
(80L4)244-6104

CERTIFICATE OF MAILING

I hereby certify that I sent a true copy of the foregoing
to Michael J. Goergen at CROSSLAND, SCHILLING & McgLORMICK, P.C.,
6577 Edsall Road, Springfield, Virginia 22151, o
of February, 1987, %y'first class mail, postag

p)
/ I
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Sewenth Dedicial Trranit

OF VIRGINIA .
2801 HUNTINGTON AVENUE

NEWPORT NEWS, VIRGINIA 23607
: CHAMBERS OF

]. WARREN STEPHENS
JUDCE

February 19, 1987

Mr. John C. Warley
6060 Jefferson Avenue
Newport News, VA 23605

Mr. Michael J. Goergen
1400 20th Street, N.W., Suite 202
Washington, D.C. 20036

Re: League Construction Company, Inc. v. Piland Corporation
Law File No. 11429-WS

Gentlemen:

Upon consideration of the pleadings, the proceeé-
ings formerly had herein on January 29, 1987, and, memoranda
of counsel, the court renders this opinion in letter form.

The pleadings in this action consist of the plain-
tiff's motion for declaratory judgment (filed November 14,
1986), the defendant's answer and grounds of defense and
counter-claim (filed on December 11, 1986), the plaintiff's
answer to counter-claim (filed December 30, 1986), and, the
plaintiff's motion for summary judgment (filed January 14,
1986) .

The plaintiff alleges existence of two contracts
between it and the defendant, the so-called "Langley job",
a contract in writing dated June 3, 1985, and the so-called
"ODU job", a verbal contract. By paragraph 4. of its motion
for declaratory judgment, the plaintiff alleges:

"4, Plaintiff performed the work called for by
the written contract in a skillful and dili-
gent manor (sic, manner) to the satisfaction
of both the defendant and the Army Corps of
Engineers, which is responsible for accept-
ance of the work performed by plaintiff."

The plaintiff alleges (paragraph 6.) that although it has satis-

fied its obligations under the written contract with the defend-
ant, the defendant has refused his demand for payment of the re-
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Mr. John C. Warley

Mr. Michael J. Goergen
February 19, 1987

Page 2

tainage accruing on the Langley job for the reason (para-
graph 9.) that the defendant claims to have expended sub-
stantial sums of money to rectify concrete pouring problems
on the ODU job and is seeking to hold the plaintiff responsi-
ble therefor, and, (paragraph 10.) that the defendant claims
it is entitled to withhold the plaintiff's retainage on the
Langley job.

By paragraph 4. of its answer and grounds of de-
fense, defendant admitted the allegations set forth in para-
graph 4. of the plaintiff's motion for declaratory judgment.

During the hearing held on January 29, 1987 on the
plaintiff's motion for summary judgment, the defendant intro-
duced as Exhibit #1 purported copy of its demand against the
plaintiff for arbitration under the written, June 3, 1985
contract, i.e., the Langley job, for reimbursement for alleged
llquldated damages for alleged delays attributed to the plain-
tiff in the amount of $6,655.00, said demand being dated Janu-
ary 20, 1987. The defendant's said exhibit is a belated
attempt to vary its unequivocal admission as to the truth of
the plaintiff's allegations contained in paragraph 4. quoted
above, and, the court finds said exhibit is not only irrele-
vant but is of no evidentiary or probative value.

The court is of the opinion and finds (1) that the
claim of the plaintiff against the defendant for the retainage
on the Langley job in the amount of $25,300.00 constitutes an
admitted, liquidated debt due the plaintiff for that job, and,
(2) that the alleged claim of the defendant for approximately
$85,000.00 for alleged expense for correcting work of the
plaintiff on the ODU job described in the answer and grounds
of defense and counter-claim of the former is one for unlig-
uidated damages.

The defendant's reliance on Dexter-Portland Cement
Co. v. Acme Supply Co., Inc., 147 Vva. 758, 133 S.E. 788 (1926)
and Odessky v. Monterey Wine Co., Inc., 188 Va. 184, 49 S. E.
2d 330 (1948), promulgation of Part 3 of Rules of Supreme
Court of V;;glnla, and, enactment of Title 8.01 of the Code
of Vlrglnla is misplaced. In Dexter and Odessky, the Supreme
Court of Virginia held that Virginia's substantive law com-
pelled conclusion that the claims of the defendants therein
not being ligquidated, their respective special plea(s) of
set off were rejected-in Dexter and by the trial court in
Odessky. Part 3 of the Rules and Title 8.0l of the Code as
they apply to the issues involved in this litigation are pro-
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Mr. John C. Warley

Mr. Michael J. Goergen
February 19, 1987

Page 3

cedural and not substantive in nature. In fact, the ruling
announced in Dexter-Portland controls (133 S.E. at page 791):

"Thus we find the rule of established practice
in Virginia to be that the courts have authority
to entertain pleas of set-off only where the de-
mands of both sides are in the nature of debts.

A demand for unliquidated damages cannot be set
off against an ascertained demand, nor can demands
for unliquidated damages be set off against each
other, and the cross demand must appear in the
nature of a debt from the plea. (cases cited)”

The court finds and concludes that the alleged claim
of the defendant for unliquidated damages respecting the ODU
job cannot be set off against the admitted debt of the defend-
ant to the plaintiff on the Langley job. See also Phelps Dodge
Industries, Inc. v. Piedmont Electric Supply Corp., 523 F. Supp.
201, 202 (wW. D. Va., 1981). ~

It appearing to the court from the pleadings and pro-
ceedings had on January 29, 1987 that the plaintiff is entitled
to judgment, the motion of the plaintiff for summary judgment
against the defendant in the amount of $25,300.00 and interest
thereon as provided by law together with the costs is granted.
Rule 3:18, Rules of Supreme.Court of Virginia.

Counsel for the plaintiff is requested to prepare,
have endorsed and forward to the court for consideration and
entry, appropriate sketch for order embodying the foregoing.

J. Warren Stephens
Judge

JWS:1lg
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VIRGINTIA: 1IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC.,
Plaintiff

v. LAW NO. 11429-WS -

PILAND CORPORATION,
De fendant

JUDGMENT ORDER

THIS DAY CAME this cause upon plaintiff's Motion
For Declaratory Judgment, the defendant's Answer, Grounds
of Defense, and Counterclaim; plaintiff's Answér to Counter-
claim, and plaintiff's Motion For Summary Judgment, on which
argument was heard January 29, 1987.

It appearing to the Court from the pleadings (1) that
the claim of the plaintiff againsé the defendant for the re-
tainage on the Langley job in the amount of $25,300. con-
stitutes an admitted, liquidated debt due to the plaintiff for
that job, and (2) that the alleged claim of the defendant for
approximately $85,000. for alleged expense for correcting
work of the plaintiff on the ODU job described in the Answer
and Grounds of Defense and Counterclaim of the former is one
for unliquidated damages. The Court further finds that the
alleged claim of the defendant for unliquidated damages
respecting the ODU job can not be set off against the admitted
debt of the defendant to the plaintiff on the Langley job.

Accordingly, it is-ADJUDGED, ORDERED and DECREED that

the plaintiff is granted Judgment against the defendant in the

71



‘\ ‘£
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sum of $25,300. with interest thereon from November 14, 1986
together with its costs expended.
This action is DISMISSED from docket.

TEXRFEXGIEHK : Enter this 13thday of March , 1987.

/)

JUDGE

VAT , P.Q.
Jo C. Warley/
Suzge 9010-6060 JefXerson Avenue
Neliport News,(Virgipia 23605
(804) 244-614

H //zgéh ; 4 :
hepad | ppesfo | p.a.

' Michael/J:_Goe e
6577 Edsall Rqad
Sprin figld, irginia 22151

.'/
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS
LEAGUE CONSTRUCTION CO., INC.,

)
)
Plaintiff, )

) .

v. ) Law No. 11429-WS

)
PILAND CORPORATION, )
)
Defendant )

NOTICE OF APPEAL

PLEASE TAKE NOTICE that Defendant, Piland Corporation
appeals the Order of the Court granting summary judgment to
Plaintiff —and dismissing the case from the docket without a
hearing on Piland's Counterclaim, entered in this case on
March 13, 1987. A statement of facts and other incidents of
the case will be filed on or before May 6, 1987.

) : Piland Corporation

By Counsel:

Michael  J. Goergé
‘CRQSSLAgE{/gCHYL NG &
McCORMIEZK, P.C.

6571 Edsall Road
Springfield, Virginia 22151
(703)941-3030

or (202)833-8127

CERTIFICATE OF SERVICE

I hereby certify that I mailed, First Class postage
prepaid, a copy of the foregoing to Plj}nti f's, attgtpey, John
n /

C. Warley, Esq., 6060 Jefferson Avenye; irginia
23605, this Jth day of April, 1987 //4, .
i
Michael J. Goerge C://

s
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC.,

Plaintiff,
LLaw No. 11429-WS

)

)

)
v. )
)

PILAND CORPORATION, )
)

Defendant )

MOTION FOR REINSTATEMENT OF CASE ON TRIAL DOCKET AND FOR

AN ORDER SETTING THE AMOUNT OF APPEAL BOND AND
GRANTING A STAY OF ENFORCEMENT OF JUDGMENT PENDING APPEAL

NOW COMES Defendant, Piland Corporation, by and through
its undersigned attorney, Michael J. Goergen, and as and for
its Motion represents as follows:

1. This action was originally commenced by League
Construction Co. to obtain payment of a disputed contract
balance on its subcontract with Piland Corp.aon the "Base
Supply" job for the federal government.

2. Piland counterclaimed for a larger sum for damages
allegedly caused by League's performance on a second
subcontract, at Old Dominion University.

3. Judge Stephens heard oral arguments on League's
Summary Judgment motion, issued a letter opinion dated
February 19, 1987, then signed and entered an Order on March
13, 1987.

4. The March 13th Order was originally drafted by
League's at?orney, and the draft was signed by both attorneys
and submitted to Judge Stephens. However, at or near the time

it was signed, certain words were added that weren't on the
Y .
%/23/2 7
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draft Order at the time it was signed by the attorneys, i.e.,
"This case is dismissed from the docket."

5. The effect of the added language is to deny Piland
any sort of procedural due process on its counterclaim. The'
Order, as it stands, prevents any discovery or trial of the
separate claims Piland has against League on the 0.D.U.
project, where Piland claims Leagye is responsible to Piland
for over $85,000 in damages.

6. Piland has been denied its constitutional rights to
due process by the dismissal of its counterclaim without any
hearing.

7. Piland has noted an appeal, and will shortly be filing
a stateﬁent of facts for the appeal, and requests that this
issue of the dismissal of the counterclaim through the note
inserted at the end of the Order be addressed before the
statement is submitted for the appeal.

8. Pursuant to Code of Virginia, Section 8.01-676.1.B.,
C., F., and I., Piland Corporation hereby moves for an Order
suspending execution of the judgment in favor of League
Construction Co., pending the outcome of Piland's appeal to
the Virginia Supreme Court.

9. As part of the request for such a suspensioﬁ, Piland
Corp. hereby requests that the Court set an amount for 'a bond
for costs and for a bond for suspension of enforcement. While
Section 8.01-676.1.1. states that no appearance before the
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trial court need be made, the section seems to contemplate
having the trial judge set the amount and the date the bonds
need to be filed with the circuit court clerk's office.

10. League Construction Co. has indicated it intends to
proceed with enforcement of the judgment unless execution is
suspended, therefore, Piland Corp. is requesting the
suspension bond amount now, rather than awaiting the granting
of a Certificate of Appeal by the Supreme Court,

WHEREFORE, Piland Corporation requests that the Court
issue an Order:

(1) Stating that the case is still pending on Piland
Corporation's Counterclainm, and that.the case is
restored to the docket; and

(2) Setting the amount of the appeal bond for costs;

(3) Setting the amount of the appeal bond for
suspension of execution of the judgment; and

(4) Setting the date by which Piland must file its
bonds, upon which filing the judgmeent shall be

suspended.
Respectfully submitted,
Piland Corporation

) By Counsel:

PN
Michael J. ergen;
CROSSLAND,ZgghILLI G &
McCORMICK, P.C.
6577 Edsall Road
Springfield, Virginia 22151
(703)941-3030 or (202)842-1746
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MEMORANDUM TO FILE

TO FILE: League Construction Co. v. Piland Corp.
Law No. 11429-WsS

FROM: J. Warren Stephens
Judge
DATE: April 29, 1987

On this day by conference telephone call it was agreed (1)
that the court would enter an order specifically providing
that the counterclaim of the defendant is retained on the
docket and was not dismissed therefrom by judgment order
entered on March 13, 1987, (2) that the suspending bond was
set in the penalty of $35,000.00 with corporate surety there-
on, and, (3) that the parties are desirous of agreeing on a
written statement as a part of the record on appeal.

All questions concerning timeliness of (1) application of
the defendant for leave to file suspending bond, and, (2)
any of the other proceedings incident to the defendant
petitioning for an appeal were left to the judgment of
counsel.

Counsel for the defendant agreed to prepare, have endorsed,
and forward to the court for consideration and entry sketch
for order embodying (1) above.

J. Warren Stephens
Judge

JWS:1lg

cc: Mr. Michael J. Goergen
Mr. John C. Warley
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

LEAGUE CONSTRUCTION CO., INC., )
Plaintiff, ;

V. ; Law No. 11429-WS
PILAND CORPORATION, ;
Defendant g
ORDER

THIS MATTER having come before the Court via conference
call, with the agreement of counsel for Plaintiff and
Defendant, on Defendant's "MOTION FOR REINSTATEMENT OF CASE ON
" TRIAL DOCKET AND FOR AN ORDER SETTING THE AMOUNT OF APPEAL
BOND AND GRANTING A STAY OF EﬁFORCEMENT OF JUDGMENT PENDING
APPEAL", and the Court having been fully informed on the

various issues involved, it 1is, this first day of

June , 1987
ORDERED, that the Judgment Order entered herein on March

13, 1987 is herebyto specifically provide that the
Defendant's Counterclaim is not dismissed, but is retained on
the docket for further proceedings; and it is

FURTHER ORDERED, that the suspending bond for the appeal
of said March 13th Order be, and hereby is, set at $35,000.00
with corporate surety thereon; and it is

FURTHER ORDERED, that the parties shall attempt to submit

78



an agreed written statement of facts for purposes of the

record on appeal.

J. WARREN STEPHENS, JUDGE

TEXXRBX LR R XXX ENX LR XIA B XXX KXXX KKK ARY % DX XX K x X3 0 % AP Toex

14

I ASK FOR THIS®: /
‘ /' ' ,/'.

/ , J P s~ A;f. -

Michael J. Goergen
CROSSLAND, SCHILLING &
McCORMICK; P.C. ~

6577 Edsall Road
Springfield, Virginia 22151
(703)941-3030

or (202)842-1746

Attomney for Defendant

D AG ?

/

Jo an C. Warley sq.

60 Jefferson/ Aven
N wport News, ({Virginia 23605
Attorney for PTaintiff




VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS
LEAGUE CONSTRUCTION CO., INC.,

Plaintiff,
Law No. 11429-WS

V.

PILAND CORPORATION,

Defendant

STATEMENT OF FACTS FOR APPEAL

. - ——— - - . D D S — = —— — " — - o> ——

NOW COMES Defendant, Piland Corporation, by and through
its undersigned attorney, Michael J. Goergen, and as and for
its Statement of Facts in this case, states as follows:

1. This action was originally commenced by League
Construction Co. ("League") by its filing of a Motion. for

Declaratory Judgment on November 18, 1986.

2. League was a subcontractor providing concrete and

cement work to Piland Corporation ("Piland"), the general
contractor, on two projects: (1) the Base Supply Complex
contract at Langley Air Force Base ("the Langley job"; and (2)
the 0ld Dominion University job ("the ODU job").

3. League alleged in its Motion for Declaratory Judgment
that Piland owed League $25,300.00 for work it performed on
the Base Supply job.

4. Piland filed its Answer and Grounds of Defense on
December 10, 1986, in which Piland admitted that it was

withholding the $25,300.00, which represented the

80



4final 102 retention, and that League had performed its
subcontract work to the satisfaction of Piland and the
government. However, Piland alleged that League owed Piland
certain backcharges and delay damages, and that it was
entitled to a reduction of the otherwise undisputed
subcontract balance. Piland also alleged that the subcontract,
which was attached as an exhibit to the Motion for Declaratory
Judgment, calle& for arbitration of disputes, and theréfore
requested a stay of the proceedings pending the outcome of an
arbitration between the parties.

S. At the same time Piland filed its Answer and Grounds
-of Defense, it also filed 1its Counterclaim, in which it
alleged thaé League was responsible to Piland for
approximately $85,000.00 for damages from League's allegedly
faulty work on the ODU job.

6. In its Answer, Piland asserted a right to offset any
amounts due to League on the Langley job because of Piland's
claim against League on the ODU job.

7. League filed a Motion for Summary Judgment, which came
on for oral argument on January 29, 1987, before the Honorable
Judge J. Warren Stephens, who then allowed submission of
post-hearing memoranda by the parties._

8. Judge Stephens, after receiving said memoranda,
issued a letter opinion dated February 19, 1987, then signed
and entered an Order on March 13, 1987, which, in essence,

-2-
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granted League's Motion for Summary Judgment for $25,300.00.

9. The March 13th Order was originally drafted by
League's attorney, and the draft was signed by both attorneys
and submitted to Judge Stephens. However, at or near the time
it was signed, certain words were added that weren't on the
draft Or}er at the time it was signed by the attorneys, i.e.,
"This case is dismissed froﬁ the docket."

10. Piland filed its notice of appeal on April 9, 1987.

11. In the notice, Piland stated that one aspect of its
appeal was that the Order, as entered, appeared to dispose of
Piland's Counterclaim without a hearing on the merits, by
dismissing the case from the docket.

12. Subsequently, on April 28, 1987, Piland filed a
"Motion for Reinstatement of the Case on the Trial Docket and
for an Order Setting the Amount of Appeal Bond and Granting a
. Stay of Enforcement of Judgment Pending Appeal"”.

13. The motion was heard by Judge Stephens in a
conference call on April 29, 1987, at which time Judge
Stephens stated <that he would enter an Order specifically
providing that the Counterclaim would be retained on the
docket, and that the counterclaim was not dismissed as a
result of the judgment order of March 13, 1987. Judge
Stephens also set the amount of the suspending bond for the

appeal at $35,000.00.
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l4. The disputes on appeal are:

(a) Whether the granting of the Summary Judgment was
appropriate?

(b) Whether the case should have been stayed pending
arbitration?

(c) Whether Piland has the substantive right to hold
any monies which Piland might owe League on the
Langley job pending the resolution of Piland's
counterclaim against Leagu: n the ODU job,
when Piland's counterclaim on the ODU job exceeds

the amount Piland may owe League on the Langley job?
Respectfully submitted,
/ / /// Piland Corporation

C}/ By Counsel:
) //b o / L/‘-(’w”’/ X

Michael J.,Goet en

1275 K Street;, 'N.W., Suite 875
Washington, D.C. 20005

(202 2-1746

I / rev, ee with Piland's Statement of Facts:

Jo n C. Warl

60 0 Jefferso Aven e
Néwport News, Vlrg fa 23605
(/804)244- 6144~

APPROVED: June 1, 1987
DGE ©~



VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF NEWFORT NEW3
LEAGUE CONSTRUCTION CO., INC., )

Plaintiff,

v. Law No. 11429-WS

PILAND CORFORATION,

Defendant

SUPFLEMENTAL NOGTICE OF APPEAL

PLEASE TAKE NOTICE that ODefendant, Piland Corporaticn
appeals the Orders af the Court granting summary judgment to
Pl;intlff L2ague Construction Co., Inc. 2ntersd on March i3
and June 1, 1887. The June i Order represents a clarification
of the previous Judgment Order of.the Court granting summary
judgment to Flaintiff League entered on March '3, 1987,
Defendant Fliliand timeiy filed a WNotice of Appeal to the March
1Z Judgment Order. Eecause the Juns | and March 13 Orders
together represent the final Jisposiiion of the case by the
trial court, Piland now files this Notice as a Supplement to
its original Notice of Appeal. Filand appeals only those
provisions of the two Orders having the effect of granting
Plaintiff League's Moticn for Summary Judgment, and assigns no
error to prov:isions of the June | Order reinstating Defendant

Piland's Counterciaim on the docket for further proceedings,

setting the suspending bond for appeal at 335,800 and orderipg

the parties t: zubmit an sgrsed written sitstament of facts for

purposes of the record on appeal.
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Pursuant tc the June 1 Order of this Court, a statement
of facts and other incidents of the case was filed on June 1,
1887, and was made a part of the record by the Court on that

date.
Piland Corporation

By Counsel:

Micnael J. Gogrg

CROSSLAND, 5
McCORMICK, P.C.

8577 Edsall Road
Springfield, Virginia 22151
(703)941-3030Q
or (2@21833-8127

CERTIFICATE OF SERVICE
I hereby certify that I mailed, First Class postage
prepaid, a copy of the foregoing to Piaintiff's aytorney, John
C. Warley, Esq -y 8060 Jefferson Ave e,,NeZport Neps, Ulrgxnza
23805, this ggbub.day of June, 1937. 7”'
A / . . :1/‘)'_,4 - -
: 1

/
(./Ikk'fl [}
L

~—

Michael J. Goergen ;
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ASSIGNMENTS OF ERROR

1) The trial judge erred, as a matter of fact and law, in

granting appellee League's motion for summary judgment.

2) The trial judge erred, as a matter of fact and law, in
refusing to stay proceedings pending disposition of the case

in arbitration.

3) The trial judge erred, as a matter of law, in holding
that Piland has no substantive right to set off the amount of
its counterclaim arising out of the ODU job against monies

allegedly due League on the Base Supply subcontract.
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