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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OP NEWPORT NEWS 

LEAGUE CONSTRUCTION COMPANY, INC. 
a Virginia Corporation, 

v. 

PILAND CORPORATION, 
a Virginia Corporation, 

Serve: Donald J. Wolf, 
Registered Agent 
421 North Avenue 

Plaintiff 

Defendant 

Newport News, Virginia 23601 

Jlf/rA9--vJ.S 

(L0 

MOTION FOR DECLARATORY JUDGMENT 

NOW COMES the plaintiff League Construction Company, 

Inc., a Virginia Corporation, to request this Honorable Court 

to issue a Declaratory Judgment in plaintiff's favor against 

defendant based upon the following: 

1. Plaintiff is a Virginia Corporation with its principal 

office and place of business in Hampton , Virginia. 

2. Defendant is a general contractor and a Vir~inia corporation 

with offices in Newport News, Vir~inia. 

3. Plaintiff is a concrete and cement contractor and as such 

entered into a contract with defendant on June 3, 1985, here­

inafter called "the written contract", a copy of which is 

attached hereto as Exhibit 1. The contract called for plaintiff 

to do the concrete work on the Base Supply Complex, Phase II at 

Langley Air Force Base, hereinafter called "Lan~ley job", for 

which defendant acted as general contractor. The price for 

plaintiff's work was to be $253,000. 

4. Plaintiff performed the work called for by the written 

contract in a skillful and dili~ent manor to the satisfaction 
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of both the defendant and the Army Corps of Engineers, which 

is responsible for acceptance of the work performed by plaintirf. 

5. The defendant withheld from payment to plaintiff 10% of the 

contract price as retainage, or approximately $25,300, payable 

in accordance with paragraph 2.4 of the written contract. 

6. The plaintiff has completely satisfied and discharged its 

obligations under the written contract, a fact which defendant 

has acknowledged to plaintiff, but has refused plaintiff's demand 

for payment of the retainage. 

7. In January, 1986, defendant contacted plaintiff regarding 

another job on which defendant served as general contractor, 

which job was located at Old Dominion University in Norfolk, 

Virginia, hereinafter call the "ODU job". Plaintiff and 

defendant entered into a verbal contract under which plaintiff 

would perform concrete work 1 on the ODU job at a set price per 

square foot. The plaintiff began work under this verbal contract 

on or about February 20, 1986. 

8. Subsequent to plaintiff's commencement of the work on the 

ODU job, problems developed with the concrete poured by plain­

tiff and others, and the source of these problems and the parties 

responsible therefore have been subjects of much debate and dis­

pute among plaintiff, defendan~, architects and engineers. 

9. Defendant claims to have expended substantial sums of money 

to rectify the concrete problems on the oou·job, and has 

attempted to hold plaintiff responsible therefore. Plaintiff 

denies any liability to defendant on the ODU job and has, or will 

in the immediate future, file suit a~ainst defendant for recove~y 

of the contract price on the ODU job, which defendant has not paid. 
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10. Defendant attempts to justify his refusal to pay olaintiff's 

retainage on the Langley job by claiming erroneously that plain-

tiff will ultimately be shown liable to defendant on the ODU 

job and that thts potential liability of plaintiff to defendant, 

wholey unrelated to the Langley job, entitles defendant to with-

hold plaintiff's money. 

11. Under the terms of the written contract covering the Langley 

job, plaintiff and defendants are required to submit matters of 

dispute to arbitration for resolution, but plaintiff contends 

that there is no dispute as to the Langley job which requires or 

justifies arbitration in that defendant's liability to plaintiff 

on that written contract is admitted by defendant and the amount 

of the liability is fixed and not in dispute. 

WHEREFORE, plaintiff moves this court for a Declaratory 

Judgment that defendant is not justified or permitted under law 

to withhold a liquidated debt to plaintiff which is currently 

due and payable based upon a potential liability of plaintiff to 

defendant, which liability plaintiff emphatically denies and 

which is, or will be, the subject of litigation in the future .. 

The plaintiff further moves for attorney's fees, interest and its 

costs expended, and such other and further relief as the court 

deems appropriate. 

2 36£J5 ·~~ 
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. 
THE A:C. JCIATED GENERAL CONTf'~ TORS 

STANDARD SUBCONTRACT AGREEMENT 
FOR BUILDING CONSTRUCTION 

This Document has important legal and insurance consequences; consultation with an attorney and insurance con­
sultants and carriers is encouraged with respect to its completion or modification. 

THIS AGREEMENT made at Ne"·port News, Virginia 
this 3rd day of June 

and between Piland Corporation 
hereinafter referred to as the Contractor, and League Construction~ Con:peny, , Inc. 

hereinafter referred to as the Subcontractor, to perform part of the Work on the following Project: 

PROJECT: 

OWNER: 

Base Supply Complex, Phase II 
Langley Air Force Base 
Hampton, Virginia 23665 
US Air !t'orce 

ARCHITECT:us Army Corps of Engineers 

, by 



ARTICLE 1 

Scope of Work 

1.1 The Contractor employs the Subcontractor as an rndependent contractor. to perform the follow.ng part of the Work 
wt .. ch the Contractor has contracted wrth the Owner to provrde on the Pro,ect: Fur·nish the necessary 

iabo~ material, and equipment to complete the concrete work as specified 
in Section 3A Concrete for Building Construction and as shown on the 
Contract Drawings. 

The Subcontractor agrees to perform such part of the Work (herernafter called .. Subcontractor's Work .. ) under the general 
d•rectron of the Contractor and subJect to the frnal approval of the Architect/Engrneer or other specrfred representatrve of the 
Owner. in accordance wrth the Contract Documents Subcontractor wrll furn1sh all of the labor and mater1als. along wrth com· 
petent superv1s1on. shop drawrngs and samples. tools. equrpment. scaffoldmg, and permrts whrch are necessary for such per· 
formance. 

1.2 The Contract Documents are: 

DIVISION 1 
DIVISION 3 

General Require~ents 
Concrete 

Section 3A Concrete for Building Construction 

~~ntract Drawings: 

Sheets-LF 366-1.1 thru LF 366-1.28 

1 he Subcontrator bmds himself to the Contractor for the performance of Subcontractor's Work in the same manner as the 
Contractor is bound to the Owner for such performance under Contractor's contract w1th the Owner. The perttnent parts of 
such contract w1ll be made available upon Subcontractor's request. 

1.3 Should any questron arise with respect to the rnterpretation of the drawings and specifications. such questions shall be 
submrtted to the Arch1tect/Engrneer and his decisron shall be final and brndrng. If there is no Archrtect/Eng.neer for thrs Pro· 
ject. the Contractor's decisron shall be followed by the Subcontractor. 

ARTICLE 2 

Payments 

2.1 The Contractor a9!ees to pa~ to the Subcontractor for the satrsfactory complet•on of Subcontractor's Work the sum of 
Two Hundred Fifty-Three Thousand ($ 253,000.00 ) in monthly 

payments of 9 a percent of the work performed in any precedtng month, in accordance w1th est•mates 
._"epared by the Subcontractor and approved by the Contractor and Ccrps of Engineers 
~aym(mts made on account of materials not mcorporated in the work, but delivered and su1tably stored at the s1te. or at some 
~\rher roc;ation agrc!ed upon in wntrng, shall bern accordance with the terms and condtt1ons of the Contract Documents Sub· 
< c•ntritctor wrll provrdc monthly completed lren wa1vers and supplrer affrdavrt forms. rn a form satrsfactory to the Owner and 
Contractor. Pa\o·rttc~nt of the approved portron of the Subcontractor's monthly estimate shall be cond•troned upon recerpt by 
the Contractor of hrs payment from the Owner Approval and payment of Subcontractor's monthly estimate rs specrfrcally 
.. grel~d not to c:<m~trtute or rmply acceptancto by the Contractor or Owner of any portron of the Subcontractor's Work 

2.2 In the event the Subcontractor does nor submtt to the Contractor s~ch monthly est•mates by __....2_'\.._tu.. ....... h ____ ~-
t~en the Contractor may at h•s optron 1nclude'" h•s 'monthly estrmate to the Owner for Work performed durrng the preceding 
r.aontf'\ such amount as he may d~em proper for the Work of the Subcontractor for the precedtng month and the Subcontrac· 
tor agrees to accept ~uch approved portion thereof in heu of monthly payment based upon the Subcontractor's estrmate. 
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2.3 In the eve-nt 11 appc~ars to the Cor. tractor that tt"•l labor. mater1al and other btlls 1ncurrc:d .n tht: pe:rformanc£· e;t Sutv.r.n 
tractor's VVork arc not bemg currently pa•d. the Contractor may take such steps as he deems necessa~y w 1r•'· .· · .. ·!Jt n ,,,. 
monf::y pa1d w1th any progress payment w1ll be ut•l•zed to pay such b•lls 

2.4 Fmal payment shall be p~•d to the Subcontractor upon -3pproval by the Owner. Arch•tect and the Contra~: tort·' ··.~·Sub· 
contractor's Work and. upon ·payment hav1ng b~en recetved by the Contractor for all of Subcontractor's WeAk a~·d -,c,t,~fCic· 
tory ev•dence havmg been rece•ved by the Contractor that all labor. 1nclud1ng customary funge benef1ts and payments due 
under collect•ve bargaining agreements. and all subcontractors and matenalmen have been pa•d to date and are wacvtng thetr 

"r.en nghts upon the fmal payment of a spectftc balance due. 

2.5 The Con.tractor may deduct from any amounts due or to become due to the Subcontractor any sum or sums ow1ng by 
the Subcontractor to the Contractor. and m the event of any breach by the Subcontractor of any provtSton or obhgatton of th1s 
Subcontract, or tn the event of the assert1on by other part•es of any claim or hen agatnst the Owner, the Contractor. Contrac:· 
tor's Surety, or the prem•ses upon wh•ch the Work was performed. which clatm or hen anses out of the Subcontractor's per· 
formance of th1s Agreement, the Contractor shall have the r1ght. but rs not reQurred. to retatn out of any payments due or to 
become due to the Subcontractor an amount suff•c•ent to completely protect the Contractor from any and all loss. damage or 
expense therefrom. unt1l the clatm or hen has been ad;usted by the Subcontractor to the sat•sfact•on of the Contractor. Thts 
paragraph shall be applicable even though the Subcontractor has posted a full payment and performance bond. 

ARTICLE 3 

Prosecution of the Work 

3.1 T•me is of the essence for both part•es. and they mutually agree to see to the performance of thetr Work and the Work of 
thetr subcontractors so that the enttre proJeCt ma'r' be completed tn accordance with the Contract Documents. The Subcon· 
tractor shall prov1de the Contrac·tor wrth schedul,ng tnformat1on and Subcontractor's proposed schedule for the Subcontrac· 
tor's \laJork. The Contractor shall then prepare the Schedule of the Work and, as may be necessary, rev1se such schedule as 
the VVork progresses. Subcontractor acknowledges that rev•srons may be made tn such schedule and agrees to make no clarm 
for acceleratton or delay by reason of such revts•ons so long as such revisions are of the type normally expet~enced in Work of 
th1s scope and complex•ty. 

3.2 The Subcontractor shall prosecute Subcontractor's Work tn a prompt and dtllgent manner in accordance w1th the 
Schedule of Work. wtthout htndenng the Work of the Contractor or any other subcontractor. If work of others is damaged by 
Subcontractor. the Subcontractor w•ll cause such damage tc be corrected to the sat1sfact•on of and w•thout cost to the Con· 
tractor and Owner. In the event Subcontractor fa11s to marntain h1s part of the Schedule of the Work, he shall. without addt· 
trona! compensatton. work such overt1me as the Contractor ma~y dtrect unt•l Subcontractor's Work is •n accordance wtth such 
schedule. 

3.3 The Subcontractor shall be resr;>ons1ble for and w•ll prepare for performance of Subcontractor's Work. including w•thout 
hm1tatton thereto. the subm1ssron of shop draw•ngs. samples. tests. f1eld d1mens•ons, determtnat1on of labor reQuirements and 
ordet~ng of mater1als as reQurred to meet the Schedule of Work. Subcontractor shall notrfy Contractor when porttons of h1s 
Work are ready for rnspectton. 

3.4 The Subcontractor wrll furn•sh peuodrc progress reports of the Subcontractor's Work as mutually agreed tncludcng the 
progr~ss of mat~rtals or eQutpment to be provrded under th1s Agreement that may be tn the course of preparat1on or manufac· 
ture 

3.5 The Subcontrac-tor shall cooperate wrth the Contractor and subcontractors whose work may interfere w•th the Subcon· 
trcKtC':'s Work and pc:~rttCipatP rn the pre.>r)c:Hat•on of coord•nated draw.ngs and wor~ sche:-dules m .ar~dS of congt'st•on. 
sppc:t!rr c:~llv not.ng ~nd advrs1ng the Contractor of any tnterference by other contractors or subcontractors 

3.6 • •,t, S\rb('ontrc.c tor o.;har leen the bwldrng n"'d rremt~f>~ rca~onr~bly clec:~n of debrrs resultrng from tht performar rc of 
Sub<."l'!·rtractor·~ W(lrla. II ttw Subcontractor farl~ to comply .. v,th thr~ ')c:uagraph wtth•n 48 hours aft~r recerpt of nottCf! c..J non 
cornr:. r! 1\l' It cun thr· Contr art or. thP Conti ac l('lr ma, fiP.rlcrm sur.h nc•c:essr~rv clean up and deduct the c.:ost from J'''r i.!'! c:.;:1{•. 

du~ tP thC' SuhcontretC'10r 

3.7 111,• Suhr\H\lrrtt ICH sh~l! 9'"(' nd••Qu~tt· nC'!•rt•!- p(•rt;trllrn9 to thl' Worl ot 1hf' Sullrcmtr.tl tor 10 prorw' a··~•·,, .. '·• · ·,r· I 

St'l'llh .m\1 P.t'. f()r .111 1 1('CP~··n'\ l.(t'""'!-('·~ and pprr.l•t~ to carrv ('n Sut•r-ontr;trtor's VVorJ..' •'•P lu:ruC\htnq ()f wh.dlt• rr-;; .. 'I·.: I .• 

rht· c''=ltra\ 1 ol)Ctlfn(·n1s 

AGC OC\CUMENl NO 5. C..t.'.l."l{.l'' .. .., . ··~ ........ I •• ..... •.~! ·.• I I.,... . : .. ·. . .. ... ,,, ... llf)I'\J. 1\r'llll 1'Hl 

6 



3.8 The Subcontractor shall comply w•. .II Federal. State and local laws. Soc1al Se. ty Laws and Unt::rnployment Com· 
pPr.!':-~hon Laws. Workers· Compensation Laws and Safety Laws msofar as ap(.)l•cable to the p£:rformance of th•s Agreement 
HP ~hall pay all taxes ap~,ltcable to the p(:rformance of Subcontractor's Work He 5hall also mamta•n h1s own snfety program 
for t omphance w1th such laws 

3.9 The Subcontractor w1ll not ass1gn th1s subcontract nor subcontract the whole or any part of the Work to be performed 
hereunder Without the puor wr•tten consent of the Contractor. w1th the exception of those subcontracto~s l•sted by the Sub· 
contractor and furn1shed to the Contractor at the time th•s Agreement IS executec1 

ARTICLE 4 

Changes in the Work 

4.1 The Contractor and Subcontractor agree that the Contractor may add to or deduct from the amount of Work covered by 
th1s Ag•eement. and any changes so made 1n the amount of Work 1nvolved. or any other parts of thrs Agrc·ement. shall be by a 
W'•tten amendment hereto settmg forth 1n deta•l the changes 1nvolved and the value thereof wh1ch shaf! be mutually agreed 
upon between the Contractor and Subcontractor. The Subcontractor agrees to proceed w1th the Work as changed when so 
ordered •r~ wnt.ng by the Contractor so as not to delay the progress of the Work, and pendtng any deterrn•l'lat•on of the value 
thereof unless Contractor f1rst requests a proposal of cost before the change IS effected. If the Contractor requests a proposal 
of co5t for a change. the Subcontractor shall promptly comply w1th such request 

4.2 Subcontractor shall be ent1tled to rece1ve no extra compensat•on for extra Work or mater.als o• changes of any ktnd 
rega~dh.:ss of whether the same was ordered by the Contractor or any of h1s representatives unless a C· ange Order therefor 
has b~':n issued in writ1ng by the Contractor. If extra work was ordered by the Contractor and the Subcontractor performed · 
sa·,~,.. hut d1d not recP•ve a wntten order therefor. the Subcontractor shall be deemed to have wa1ved a~, cla•m for extra com· 
p~,~at,on therefor. rE>gardless of any wutten or verbal protests or cla•ms by the Subcontractor. The S .. bcontractor shall be 
re:-oor.~.ble for any costs •ncurred by the Contractor for changes of anv. k.nd made by the Subcontractor that 1ncrease the cost 
of the \·.ork for e1ther the Contractor or other subcontractors'when the Subcontractor proceeds w1th such changes without a 
\'\'•·tH.'n order therefor. 

4.3 ThP Subcontractor agrees that no cla1m for add•t•onal serv1ces rendered or matenals furnrshed b\· the Subcontractor to 
tt .. ;_. Cortra\.:tor shall be val•d unless not•ce rs g1ven tC' the Contractor puor to the furntshmg of the s.erv1ces or matenal or unless 
v, · ~ten not1ce of the cla•m therefor IS g•ven by the Subcontractor to the Contractor not later than the last day of the calendar 
m·.·~!h follow•ng that tn whtch the cla1m ong•nated. w1th the amount of the cla1m to be g1ven rn wnttng by the Subcontractor 
a~ ~oon as pract•cable. 

4.4 The Subcontractor w11f ma~e all cla•ms for extra compensat10n and for extens1on of t•me to the Contractor promptly in 
.l(. ::ordance w1th th1s Artrcle and cons1stent wtth the Contract Documents. 

4 5 Not.'•lthstand•ng anv other O'C'v•s•on. 1f the Wort.. for whrch the Subcontractor claims extra compensatron is determ1ned 
~~. the Owner or Arch1tect not to E!"'t•tle the Contractor to a Change Order or extra compensat1on. then the Contractor shall not 
:. liable to the Subcontractor for any extra compensation for such Work, unless Contractor ag·eed •n wnt.ng to such extra 
•.. · npensa lion. 

ARTICLE 5 

Insurance and Indemnity 

5.1 p,.or to start•ng \'\lor~ tht' Subcontractor shc1ll procure and nldtntarn 1n force. Wor~e:-s· CompensatiOn Insurance, 
··piO\t·r~ l1t11HI:ty lnsurrtnCP.. c(~·nprehl"nSI\rP G£'rwrc11 L•at)dlt\' Insurance With t•ontJactual coverage and Automob•le LiabilitY 
!llrtrlt t: and -..uch othr•r msuri1ncc. to the t·~tl•nt 'l'Qllltt-'d b\' th{- Cont•itet Documr·nts lor th~ Subcontractor's Work 

--------·-·- ------ . -. --AGC.OOCUMENT.NO 5•'·'·;·····:.: :·'-•""'''"'''"'·' 't.(,J•il•.~l'•'''''''' .. ,ru·~··• ~·~~.lfHII ••'•!·•'·'""'• · ""n 



2. Property Damage 

b. Comprehens1ve Automob1le L•ab1hty 

1. Bodtly InJury 

2. Property Damage 

S--==-3...:..0....:.0....£,....;0;...0;...0.,;._ ____ ---:::--- Each Oltu rr £ mcc 
t C.ompl€.:ted OpE:rateonsJ 

S ____________ Aggregate 

$ Each Occurrence 

$ 

$ 

$ 

$ 

--------------------------
______________ Aggregate 

50,000 --~_;... __________________ __ Each Person 

Each Occurrence 
~~~~~----------------100,000 

5,000 --~~~~--------
Each Occurence 

5.3 Comprehens1ve General Ltab•hty Insurance may be arranged under a s•ngle pohcy for the full hmtts requ•red or by a com· 
b1nat•on of underlytng pohc1es weth the balance prc.,.•ded by an E).cess or Umbrella L•ab1hty pohcy. 

5.4 The foregomg pohc•es shall conta•n a provtston that coverages afforded under the pohctes will not be cancelled or not 
renewed unttl at least thtrty (301 days' puor wutten not•ce has bee"l g•ven to the Contractor. Certtf•cates of Insurance accep· 
table to the Contractor shall be ftled w1th the Contractor pr1or to the commencement of Work. 

5.5 The Contractor and Subcontractor wa1ve all reghts against ea:h other and aga1nst the Owner, the Archttect/Eng.neer, 
~eparate contractors, and all other subcontractors for damages caused bv ftre or other perils to the extent covered by Builder's 
A•sk or any other property tnsurance. except such reghts as they may have to the proceeds of such tnsurance. 

5.6 To the fullest extent permitted by law. the Subcontractor agrees to tndemntfy and hold harmless the Contractor, the 
Owner, the Archttect/ Engineer and all of the•r agents and employees from and against all claims, damages, losses and ex· 
penses. •ncludtng but notl•m•ted to attorney's fees. ar•sing out of or resultmg from the performance, or failure in performance, 
of thE- Subcontractor's Work under thts Subcontract. provided that any such cla•m. damage. loss or expense (1) is attnbutable 
to bodtly tnjury, s1ckness. d•sease. or death, or to tnJury to or destruct•on of tangible property (other than the Work itself) an· 
eluding the loss of \.!Se resultang therefrom. and l21 tS caused in whole or in part by any negligent act or omission of the Sub· 
contractor or anyone d•rectly or induectly employed by him or anyone for whose acts he may be hable regardless of whether it 
is caused 1n part by a party tndemn•f1ed hereunder Such obligattons shall not be construed to negate, abradge. or otherwise 
reduce· any other nght or obhgat•on of rndemnity whtch would otherw•se ex•st as to any party or person descnbed in this 
Paragraph 5.6. 

5.6.1 In c,ny and all cla•ms aga1nst the Contractor or any of his agents or employees by any employee of the Subconuactor, 
anyone d•rectly or mduectly employed by h•m or anyone for whose acts he may be hable, the tndemnificat•on obltgation under 
th1s Paragraph 5.6 shall not be limited in anv way by any hm•tat•on on the amount or type of damages. compensat1on or 
benefats payable by or for the Subcontractor unde1 Workers' Compensatton acts, dasab•hty beneftt acts or other employee 
benef•t acts. 

5.6.2 The obligations of the Subcontractor under th•s Para;raph 5.6 shall not extend to the hability of the Ar· 
ch•tect/Eng•neer. h1s agents or emplo\·ees. austng out of I at the pr£-parat•on or approval of maps, draw•ngs. op•nions, reports. 
surveys, Change Orders. des•gns or spectftcahons. or lbt the g•v•r.g of or fa•lure to g•ve duect•ons or tnstructions by the Ar· 
ch•tert/Engtnecr. hts agents or employees. prov•d•ng such g•v•ng or faelure to g•ve •s the pnmary cause of the injury or 
damage 

ARTICLE 6 

Performance Bond and Labor and Material Payment Bond 

A P('rformance Bond and a labor and Matereal Payment Bond en a form sat1sfactor., to the Contractor sh~-t!! be furn.~hcrt 
•n th< .. full amount of th1~ Agreement. tf reQuHed b~ the Cor.trac.to: Tht~ obl•gatton shall cont1nue througl".out th£· agr(:C'rfier•t 
and mav be reQu•red at any ttme duung the pertorri1ancc of _Subcontractor'~ Worl by a change under An•cle 4. 

AGCDOCUMENTNO 5•-.•:.~,:•:,e.JJ~.,•!•···"•'•·:•l' •'•··'II'.~:·.· ···•·•".''i•·'~!·•···. ' 1• ·l 1• •• •• :.•au, •·~, 
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ARTICLE 7 

Warranty 

T h(• SuucontrC:tc. tor C:tgret:5 to promptly make good ~.-...thout cost to the Owner or Contret<.tor e:my and all dcff.:cts due to 
l.tiJity war~ rnan~hr~ and/or rnatcr.c,ls wh•ch muv appear wrthrn the guarantue or wesrranty per rod so estr~bhshc:d rn the Contract 
PrJcur11ents. and rf no such perrod be stipulated rn the Contract Docurnent5, then ~uctl guarante~ shall be lor a perrod of one 
·.l'c~r from date of corn~letron and acceptance of the prorect by the Owner The Subcontractor further agrees to execute any 
'·in;Cretl guarantees as provrded by the terms of the Contract Documr:nts, prror to frnal payment 

ARTICLE 8 

Contractors· Obligations 

8.1 The Contractor agrees to be bound to thP SlJbcontractor bv all th~ oblrgatrons that th(; Owner assurnes to the Contractor 
.~· . .jr•r ~h(· Contract Documents and by all provrsrons thereof affordrng rcmedres and redress to tt1e Contractor from the Owner 
·r :'-olm a!· ;!pphcable to thrs Agreement. 

8.2 L'; ·<.''' request, the Contractor wrll grve the Subcontractor wrrtten authorrzatlon to obtam drrcct from the Ar· 
· '•=teet · Eng•neer or Owner's authorrzed agent. evrdence of amount and percentages of compiet1on certrfred on hrs account. 

8.3 The Contractor shall not ISSue or grve any mstructron. order or drrections drrectly to employees or workmen of the Sub· 
.. ~·,tractor other than to the pers~ns des1gnated as the authorrzed representatrveCs) of the Subcontractor. 

8 4 The Contractor shall make no demand for lrQurdated damages rn any sum m excess of the amount specrfrcally named rn 
· · ·S Agrl't.:~!u.:nt or the Contract Documents. LIQurdated damages shall n·ot be assessed for delays not caused by the Subcon­
... ,ctor L•qw:Jated damages. when assessed. shall not exceed the Subcontractor's proportrona-te share of the respons•brhty 
~v· such dl'iesy. Thrs provrs•on does not preclude any clarm the Contractor may have for drrect damages under law. 

B.S .Thl· s~,bcontractor wrll furnrsh those temporary facrlrtres and serv•ces reQurred by the Subcontractor except for those to 
''\! provrdf:d by the Co··~ractor set forth rn the Attachment A to thrs Agreement. Adequate storage areas. tf avatlable. will be 
~llocateo r;v the Contractor for the Subcontractor's materrals and eQu•pment durrng the course of the Work. 

8.6 Tht Contractor agrees that no cla•m for servrces rendered or mater•als furrushed by the Contractor to the Subcontractor 
~hall be viJhd unless notrce IS g•ven to the Subcontractor prror to furnrshrng of the servrces or materral or unless written notrce 
of the clarm therefor 1S grven by the Contractor to the Subcontractor not later than the last day of the calendar month follow· 
,r:~ that 1n whrch the cla•m ongrnate~. wrth the amount of the cla•m to be grven '"~rrtrng by the Contractor as soon as prac­
~·c.c..ble 

ARTICLE 9 

Termination 

9.1 Sh:Juld th~ Subcontractor fail at any t•me to supply a suffrc•ent number of properly skrlfed workmen or suffrcrent 
matcu~tl~ and eQurpment of the proper Quahty. or farlan any respect to prosecute the Work wrth promptness and drlrgence. or 
farf tl'' pron;ptly correct dcfect1ve Work or farl m the performance of any of the agreements here•n contarned. the Contractor 
ma,·. •~: h•s o~t·on. prov•de such labor. materral5 and equrpment and 10 deduct the cost thereof. together wrth all loss or 
dan:·~~· occas•unud th(.:reby. from any mon~y then due or thereafter to become due to the Subcontractor under thes Agree· 
fll(•flt 

9.2 If ttu• Subcontractor at an\· trme shall rf:'fuse or neglect to suppl, suff•c•ent properlv sk.rlled workmen. or materrals or 
•• ; : ;•!llf•nt ol "'" pro~t·t Quality and Quantrtv. or fa.t man,· r~spcct to prosect,:e Subcontractor"s Work w•th promptness and 
1! .;• .,,u ·. or cau~l' b\· any ilCt•on or orn•ss•on the stoppage or rnterle!encc with the wor ~ of the Contr acto• or other subcon­
.. ,. to•'-. o• fet•lrn the fJ\Hforn•r.'•Cl' of an,. of the covt:nants h~rern conta•ned. or be unahle to meet h1s debts as they mature. 
''· C"''~tr;t( t(.u may a! h•s opt~(,, at an\o trme etlt(:r scrv•ng wrrttcn no,•ce of ~uch def;n.:lt w•ttl duect•on to cure rn a specd•c 
, · ,Ht, hut r•Ot lt·s~ than two 121 \\Orkrny days, and th~ Subcontlactor·s farlure to cure thl default. termmate the Subcontrac· 

I •• , 1·1o· .. nu·nt uy <kh•t•rtng \",·.~ten notrce (.'! l('rmrna~l\,':~ to the• Subcontr(fcto• ltt(.•rt·et':,•:. the Contractor may take posse 
• • •1 •tu pl;u:t and '"'·orL... m.tl•·••.ll~. wots. apr!I,Jnccs a•1d PQutpnwnt of tht· SubC'onur.cwr at thP bUtld•ng s•tn. a'•d through 

• • •• 
1

• • 0tlu·t~ pro,,cJ,·Ii.JbC''. \'~\••Pn•t."'lll etnd nlJtcrral~ to pro~eCliiE: SutKontre:Ktor·s V\'c•L.. on such term!:, a••d cor•d•tron~ as 

.. 
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!-hetll be ciee.med. neces~ar-.. and s '<:duct the cost thereof. •nclud•ng w•th<... str•ct•on th£•reto all charges. exp<.:n...,,~~. 

losses. co~t~. detrnag£>!:.. etnd ettlornp\'..., fees . .ncurred a!:t a result ol the Subcontra~,.tor's laalure to perform. frena cJny rnon,··.­
then due or therea·rter to bec:ornf' due to the Subcontractor undm thrs Agreement 

9.3 If the Contra tor so term.nates the employment of the Subcontractor. the Subco11tractor shall not be er.t•!:t·.J • ·, ::· ,· ~ .. , 
ther payments under thas agre.:ment until Subcontractor's Work has been completed and accept£'1:1 bv the 0.·-: .. ·. ~·· ·: ~· .. , 
ment has been receaved by the Contractor from the Owner wrth respect thereto In the event that the unpard balar•ct t.h.Jt: t:x 

ceeds the Contractors cost of completron. the drfference shall be pa1d to the Subcontractor. but If such expense e:.ceeds the 
• balance due, the Subcontractor agrees promptly to pay the d1fference to the Contractor. 

ARTICLE 10 

Claims 

10.1 All clarms. drsputes and other matters rn Quest ron arrsrng out of. or relatrng to. thrs Subcontract or the breach thereof 
shall be decrded by Arbitration 1n accordance wrth the Constructron Industry Arbrtrateon Rules of the Amerrcan Arbrtrateon 
Assocrataon then obtarn.ng unless the parties mutually agree otherwr$e. Thas agreement to arbetrate shall be specrfrcally en· 
forceabfe under the prevaehng arbrtrat•on law. The award rendered by the arbrtrators shall be frnal. and Judgment may be 
entered upon rn accordance w1th applicable law 1n any court haveng Jurtsdrctton ther~of. 

10.2 In the event the Contractor and Owner or others arbrtrate matters relatang to thrs Subcontract. it shall be the respon· 
s•brhty of the Subcontractor to prepare and present the Contractor's case. to the extent the proceedrngs are related to thrs 
Subcontract. 

10.3 Should the Contractor enter tnto arbrtratron w•th the Owner or others regardrng matters relatrng to thrs Agreement. the 
Subcontractor shall be bound by the result of the arbttratron to the same degree as the Contractor. 

10.4 The Subcontractor shall carry on Subcontractor's Work and ma•nta1n htS progress durrng any arbttrat•on proceedmgs. 

ARTICLE 11 

Prevailing Law 

Thrs Agreement shall be governed by the Ia~ tn effect 1n~~-V_i_r~g~i_n_1_· a~~~~~~~~~~~~~~~~ 

IN WITNESS WHEREOF the partres hereto have executed thrs Agreement under seal. the day and year frrst above wnt· 
ten. 

League Construction Company. Inc. 
Subcontractor 

Contractor 

ATTEST 

By~dJ~-~fi_.:_,_'V_c-!.J+-r-, _f_r _e. _J. __ 

10 
------· ·---- . -- ... -- ---······-·· ·- _L_t?_ -·- . 
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ATTAl EKT A TO SUECOI~TRACT AG2E J;T 

Sut~ontractor: League Construction Company, Inc. 
Subcontract agreement dated June 3, 1985 

A. Specific Inclusions: 

Contractor'~ Job #E5-6 

Page_l_of_l_ 

1. Install reinforcing, embedded steel and porous fill which is to 
be furnished by others 

2. Finegrading of subgrade. Subgrade to be + .1 1 by others 
3. Concrete work for Boiler Dock 
4. Concrete curing s. c,~c.·(.~, ~'~t,· .. .,, ~~ 

B. Specific Exclusions: 

1. Excavation 
2. Building backfill 
3. Concrete testing 
~. Floor hardener 
5. Layout 
6. Sealants 
?. Site concrete work 

C. Additional Clarifications: 

1. Included is the placing of not more than 127~ tons of reinforcing. 
Any reinforcing over and abcve that quantity will be installed at 
a rate of $240.00/ton. 

2. Terms of progress billings are net 30. 
3. Retainage for the concrete to be broken into two categories: 

a. Foundation concrete- (grade beams, pile caps, walls, etc.) 
b. Slab concrete - (slab-on-grade) 

Retainage for Category a... to be paid forty-five days after com­
pletion and acceptance by the contractor.of the work. Retainage 
f~Category b. to be paid forty-five days after completion and 
acceptance by the contractor. 
Completion and acceptance of the foundati~n is once the work is 
in place and other trad=s have begun to install their work on 
the foundation. Completion and acceptance of the ~lab work is 
defined wlten the slab work is completed and all deficiencies 
that have been identified have been resolved. 

4. No bond is to be provided. 
5. Generete ia e., etfieps. ~ ~ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION co 0 ' 
INC., ) 

) 
Plaintiff, ) 

) 
v. ) Law No. 11429-WS 

) 
PILAND CORPORATION, ) 

) 
Defendant ) 

ANSWER AND GROUNDS OF DEFENSE 

NOW COMES Defendant, Piland Corporation, by and through 

its undersigned attorney, Michael J. Goergen, and as and for 

its Answer and Grounds of Defense states as follows: 

1. Defendant admits the allegations of paragraph 1. 

2. Defendant admits the allegations of paragraph 2. 

3. Defendant admits the allegations of paragraph 3. 

4. Defendant admits the allegations of paragraph 4. 

5. Defendant admits that it is withholding $25,300, 

amounting to Plaintiff's final 10% retention, and denies the 

other allegations of paragraph 5. 

6. Defendant denies the allegations of paragraph 6. 

7. Defendant admits the allegations of paragraph 7. 

8. Defendant admits the allegations of paragraph 8. 

9. Defendant admits that it has expended, and continues 

"- r . 
~ 

~ 0 ... "-..! 
I ---
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to expend substantial sums of money to 

problems on the O.D.U. job, and 

Plaintiff is liable to Defendant for 

rectify the concrete 

that it believes that 

a substantial sum of 

money, approximately $85,000, as a direct result of 

Plaintiff's faulty workmanship. Defendant is without 

information sufficient to form a belief as to the remaining 

allegations of paragraph 9, and therefore denies same. 

10. Defendant asserts its common law right of offset, 

since the amount that Plaintiff owes Defendant on the ODU job 

exceeds, or may exceed, the amount that Defendant owes 

Plaintiff on the Base Supply job (See the Counterclaim). The 

other allegations of paragraph 10 of the Motion for Judgment 

are hereby denied. 

11. Defendant disagrees with Plain~iff in the amount 

owed under the Base Supply contract, and asserts that the 

total should be reduced from the amount claimed by Plaintiff 

due to certain backcharges and delay damages for which 

Plaintiff is liable to Defendant. The dispute should be 

arbitrated under the terms of the written contract, and 

Defendant seeks a stay of proceedings pending arbitration. 

Defendant denies the remaining allegations of paragraph 11 of 

the Motion for Judgment. 

WHEREFORE, Defendant Piland Corporation asks the Court to 

deny Plaintiff's Motion for a Declaratory Judgment, and to 

declare that Defendant is justified under the law in holding 

-2-
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the monies otherwise due Qn the Base Supply contract pending 

the outcome of litigation between the parties over the balance 

due on the O.D.U. pr~ject (see the accompanying Counterclaim). 

COUNTERCLAIM 

NOW COMES Defendant, Piland Corporation, by and through 

its undersigned attorney, Michael J. Goergen, and as and for 

its Counterclaim states as follows: 

1. Piland Corporation is a Virginia corporation engaged 

in the general construction contracting business. 

2. League Construction Company, Inc. is a Virginia 

corporation engaged iri the construction business as a concrete 

subcontractor. 

3. In early 1986, League orally subcontracted to perform 

and did perform concrete work for Piland in connection with 

Piland's construction contract for work at Old Dominion 

University. 

4. League Construction Company, Inc. failed to perform 

its work at O.D.U. in a workmanlike manner. 

5. League's work was unacceptable to the architect and 

the owner, as well as to Piland, and had to be re-worked and 

corrected, and Piland is now still attempting to correct 

League's faulty work, and the expenses for this correction are 

approximately $85,000. 

6. The need for the corrective work was a direct result 

-3-
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of League's failure to perform its work in a proper manner. 

7. League has failed and refused to reimburse Piland for 

the expenses Piland incurred. 

8. Piland has offered to pay League whatever balance 

could be agreed is due on the Base Supply contract which is 

the subject of League's Motion for Declaratory Judgment, if 

LeAgue could post any kind of adequate collateral or bond 

which would secure Piland in the event of a judgment on 

League's responsibility for the damages on the O.D •• U. job, 

but League has been unable or unwilling to post any such bond 

or collateral. 

9. League has breached its oral contract with Piland by 

its performance of unacceptable work and by its failure to 

correct faulty work.· 

10. League has been negligent in the performance of its 

work, and, as a proximate result, Piland was damaged thereby. 

WHEREFORE, Defendant and Counterclaimant Piland 

Corporation moves this Court for judgment against Plaintiff 

and Counterclaim Defendant League Construction Company, Inc. 

in the amount of $85,000.00, plus interest, attorney's fees 

and costs, plus such other and further relief as to the Court 

shall seem just under the circumstances. 

-4-
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Michael J. Go vg n ~· 
CROSSLAND, SCHlL/LING & 

McCORMICK, P.C. 
6577 Edsall Road 
Springfield, Virginia 22151 
(703)941-3030 
or (202)833-8127 

Pil~nd Corporation 

By Counsel: 

-

CERTIFICATE OF SERVICE 
I hereby certify that I mailed, First Class postage 

prepaid, a copy of the foregoing to Plaintiff's attorney, John 
C • War 1 e y , E s q • , . ~ 6 0 J e f fer s R n Avenue , N elf p,o r t News , V i r g i n i a 
23605. this ·•• ... ~, day of ; .......... ,~P!l' / /1'' .1 u.s£_. 

/b ../..!. . T.-1 ' ·,:- 4!. .-c. 'I , /'I ""• '•·-• I '/ "' -.1 • 

Michael J. Gil 
,/ 

. : .:·: \. 
• ; :f --- . 

t . • 

,•· . .; . -------- .. :. r .. - .. ,.'-' ·i:'\.n Clerk 
T • ~.C. ' ., t·~ C :i '. .. • l "'.l .. .. l • 
...... ~- ·j-·· 

: . -~ . . . !'. n. c. 
~.1 $ _____ _ -------
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VIRGINIA: IN TP.E CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION COMPANY, INC. 

Plaintiff 
At Law #11429-WS 

v. 

PILAND CORPORATION 

Defendant 

ANSWER TO COUNTERCLAIM 

NOW COMES the Plaintiff, League Construction Company, 

Inc., by counsel, and for its answer to Defendant's Counterclaim 

states as follows: 

1. Plaintiff admits the allegations contained .in paragraph 1. 

2. Plaintiff admits the allegations contained in paragraph 2. 

3. Plaintiff admits the allegations contained in paragraph 3. 

4. Plaintiff denies the allegations contained in paragraph 4. 

5. Plaintiff admits that it received a notice from Defendant 

to the effect that Plaintiff's work was unacceptable to Defandant; 

Plaintiff states that as to the remainder of the allegations 

tained in paragraph 5 it is without information sufficient to 

form a belief and therefore denies them. 

con-

6. Plaintiff denies the allegations contained in paragraph 6. 

7. Plaintiff admits that it has not "reimbursed" Defendant but 

restates its lack of liability to Defendant for "expenses Piland 

incurred" and futher notes that estimate of said expenses has 

varied from Fifty Thousand ($50,000) by verbal communication to 

$56,250 by written invoice dated October 31, 1986 but received 

by Plantiff on December 15, 1986 to the $85,000 claimed herein. 

8. Plaintiff admits offer by Defendant; admit~ Plaintiff's un­

willingness to accept offer, and denies any duty on its part 

whatsoever to post bond or collateral. 

17 



9. Plaintiff denies the alle~ations contained in paragraph 9. 

10. Plaintiff denies the allegations contained in para~raph 10. 

WHEREFORE,.Plaintiff moves that Defendant's Counter-

claim be dismissed and that this court enter judgment for 

Plaintiff as originally demanded. 

John C. Warley, p.q. 
Suite 9010 
6060 Jefferson Avenue 
Newport News, VA 23605 

By 

CERTIFICATE OF MAILING 

The Undersigned hereby certifies that he mailed by 

first class prepaid postage, a copy of the foregoing ANSWER.to 

Defendant's attorney Michael J. Goergen at his address at 6577 

Edsall Road, Springfield, VA 22151 this ~q~ay of December, 1986. 

~· .. : . 
~ 

c.,: 

·~ 
·-:> 

f 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS . 
LEAGUE CONSTRUCTION COMPANY, INC. 
a Virginia Corporation, 

Plaintiff 

v. 

PILAND CORPORATION, 
a Virginia Corporation, 

Defendant 
="': ,=::::­

- : : ::: :-:: ... 

·-· 
·­---. ::'I 

;; ; .. ;~;· 

Take Not~::I::a:0:n s~:::::a:~D~::::ry 29, ~;~·7a~ ·~ f.~ 
9:15a.m., at the 4th Floor Courtroom of Hon. J. Warren Stephens, f 
Circuit Judge, the undersigned will move for Summary Judgment 

against you based upon the following: 

1. Plaintiff's Motion for Declaratory Judgment alleged that 

Defendant was and is holding $25,300. of money due plaintiff; 

and 

2. Defendant's Answer acknowledges that Defendant is with-

holding said money and admits Plaintiff's paragraph (4) in 

which Plaintiff alleged that he had performed the work re-

quired by the contract covering "the Langley job" to the 

satisfaction of the Defendant; and 

3. Defendant's Answer fails to state any reason recognized by 

law for withholding monies which Defendant admits plaintiff has 

earned. 

4. That as to "the Langley job", as opposed to the "ODU job", 

there is no material fact genuinely in dispute. 

WHEREFORE, Plaintiff moves for Summary Judgment 

against Defendant for the amount of $25,300. plus accrued. 
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interest to date. 

John C. Warley, p.q. 
Suite 9010 
6060 Jefferson Avenue 
Newport News, Va. 23605 

By 

CERTIFICATE OF MAILING 

, INC. 

I hereby certify that I mailed a copy of the 
to Defendant's attorney, Michael J. GoergenR 1400 20 
Suite 202 Washington, D.C. 20036, this~ day of , 
1987. ~~~~---
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MEMORANDUM TO FIL~ 

TO FILE: League Construction Company, Inc. v. Piland 
Corporation, Law No. 11429-WS 

FROM: J. Warren Stephens 
Judge 

DATE: January 29, 1987 

This day cam~ the parties in person and by counsel on the 
motion of the plaintiff for summary judgment. 

It appeared from argument that the defendant has demanded 
arbitration of dispute allegedly existing between it and 
the plaintiff, under date of January 20, 1987, with re­
ference to the subject job and the notice indicates that 
the defendant is alleging compensation in the amount of 
$6,655.00, net of interest and costs. The parties concede 
that the exposure concerning the arbitration claim would 
not exceed $10,000.00. Therefore, the issue is whether 
or not the court based on the pleadings, etc., should grant 
plaintiff summary judgment in the amount claimed in the 
motion for declaratory judgment less $10,000.00 subject to 
disposition of the arbitration claim. 

Counsel for defendant stated he desired an opportunity to 
file additional memoranda on or before February 6, 1987 
with the clerk and, counsel for the plaintiff agreed to 
file his response thereto on or before February 13, 1987 
with the clerk. 

JWS:lg 

cc: Mr. John c. Warley 
Mr. Michael J. Goergen 

J. Warren 
Judge 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION CO. , INC. , ) 
) 

Plaintiff, ) 
) 

v. ) Law No. 11429-WS 
) 

PILAND CORPORATION, ) ,~ 
) ~ 

Defendant ) ~ 

DEFENDANT'S POST-HEARING BRIEF ~/ 
IN OPPOSITION TO 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
-------------------------------------------~--

NOW COMES Defendant, Piland Corporation ("Piland"), by 

and through its undersigned attorney, Michael J. Goergen, and 

as . and ·for its Brief in Opposition to Plaintiff's Motion for 

Summary Judgment, and states as follows: 

1. This matter came on for hearing on January 29, 1987 on 

Plaintiff League Construction Company's ("League's") Motion 

for Summary Judgment. 

2. The legal question for determination in this summary 

judgment motion is whether Piland is entitled to hold all the 

funds otherwise due League on the "Base Supply" contract when 

Piland has counterclaimed in this action for a greater amount 

of money as damages arising from League's performance on a 

separate contract at Old Dominion University. 

3. During oral argument, counsel for Piland argued that 

the only case relied on by League, Phelps Dodge Industries v. 

Piedmont Electric Supply Corp., 523 F.Supp. 201 (W.D.Va.1981) 
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incorrectly stated Virginia law on the subject matter of this 

case. 

4. Piland argues that the federal judge in the Phelps 

Dodge case relied on two old Virginia cases which predated the 

enactment of the Virginia Rules of Procedure and subsequent 

statutory amendments which created and rcognized the right of 

a defendant to counterclaim for unliquidated amounts from 

other contracts. 

5. The judge in Phelps Dodge relied upon Dexter-Portland 

Cement Co. v. Acme Supply Co., Inc., 147 Va. 758, 133 S.E. 788 

(1926) and Odessky v. Monterey Wine Co., Inc., 188 Va. 184, 49 

S.E.2d 330 (1948), and correctly stated the law as it existed 

in Virginia ·in 1948. Under the common law and Virginia 

statutes there was no right to plead an unliquidated amount on 

a second contract as an "offset" or "counterclaim". 

a. The Dexter-Portland Cement Co. case refers to the 

Codes of 1887 and 1919 as the statutory basis for disallowing 

an unliquidated setoff, and quotes a Law Review article by 

Professor Lile on the subject, distinguishing between 

"Set-Off" and "Common-Law Recoupment" (at p.790). 

b. The Odessky case refers to the Code of 1942 as the 

statutory basis for disallowing an unliquidated setoff, and 

cites the Third Edition of Burk's Pleading and Practice (at 

p.332), and concludes that the case is controlled by the 

Dexter-Portland Cement Co. decision. 

-2-
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6. The judge in the Phelps-Dodge case overlooked major 

statutory and procedural changes which occurred in 1954 and 

1977. 

7. Attached is a lengthy excerpt from the Fourth Edition 

of Burk's pleading and Practice (and the 1961 pocket parts, 

which were the most current I could find) which relates to the 

Code and Rule changes effective since before the Phelps-Dodge 

decision. Of particular importance in the instant case is the 

following language from the 1961 Supplement, Page 

regarding Section 241, page 430, note 2: 

In recognition of the drastic procedural changes 
made by Rules of Court (Va.), 3:8, 3:9 and 3:10, 
Va.Code, Section 8-239 was rewritten in 1954 (Acts 
1954, c.608) to read as follows: "The right of 
litigants to set off mutually existing claims and 
demands in a single action is hereby recognized, 
and in actions at law in courts of record, a 
defendant may counterclaim against the plaintiff or 
cross claim against another defendant to the extent 
permitted and in the manner prescribed, by the 
applicable Rules of Court adopted fromtime to time 
by the Supreme Court of Appeals." The rationale of 
the amendment is explained by the Virginia Code 
Commission which recommended it, as follows: 
"Although Section 8-239 is superseded by Rules of 
Court 3:8, 3:9 and 3:10 which clearly expand the 
subject matter of counterclaims, it is felt that 
since the right of set-off was not recognized by 
the common law, it is advisable to give statutory 
recognition to the right of set-off as 
distinguished from the kind of claim which may be 
so used and the procedure thereon. For this reason 
it is recommended that the above (referring to the 
statute as enacted) be enacted as a substitute for 
the present Section 8-~39. 

68, 

8. In the main volume of the Fourth Edition of Burk's 

Pleading and Practice, page 432, the authors, in note 9a, 

-3-
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discuss Dexter-Portland and Odesskey, and conclude with the 

statement: "These distinctions are now of little value in 

Virginia since the adoption of the Rules of C~urt, but may be 

helpful in applying the West Virginia statutes. 

9. Indeed, the Fourth Edition quotes an expanded version 

of the chart by Professor Lile, the earlier version of which 

was reproduced in the Dexter-Portland Cement Co. case. It is 

shown on page 447, Section 249 of the main text, and can be 

compared directly with the earlier chart in the attached copy 

of the Dexter- Portland case. The newer chart shows that, 

under the Rules of Court, a counterclaim is alloed for another 

contract, even if unliq_uidated. 

10. Piland has pleaded an allowable counterclaim under 

Rule 3:8 •. Piland has alleged its fears that League would not 

be able to pay a judgment based on the counterclaim, and seeks 

the ~ight to hold any funds due to League on the Base Supply 

contract until the O.D.U. contract dispute is resolved in this 

action, through a trial on the counterclaim. 

11. According to Burk's, the legislature created a 

procedural right to assert an unliquidated setoff from another 

cause in an action at law by enacting the Rules of Court. The 

legislature further created the substantive right· for a 
t 

defendant to set-off its unliquidated claims from another 

cause when it amended Section 8-239 of the Code of Virginia in 

1954. 

-4-
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12. The legislature ·completely revised the statutes in 

1977, replacing Chapter 8 with Chapter 8.01, and the present 

statute, Sec·tion 8.01-272 states: "Any Counterclaim brought in 

an action under Part Three of the Rules of Court shall be 

governed by such Rules." 

13. Rule 3:1 states: "A Counterclaim may be pleaded in 

any action at law to which the Rules ••• apply." 

14. Rule 3:8 states that a defendant may plead as a 

counterclaim any cause of action he may have against the 

plaintiff whether or not it is for liquidated damages and 

whether or not it arises out of the same transaction as the 

one on which plaintiff's action is based. 

15. Michie's Jurisprudence of Virginia and West Virginia, 

Setoff, Recoupment and Counterclaim, Section 1 states: "The 

plea of setoff was a creation of statute law, but is now 

governed by statutes and rules of court concerning 

counterclaims. " 
16. The Virginia Rules of Court are more similar to the 

Federal Rules of Civil Procedure than to the old Virginia 

methods of pleading. The concept of "setoff" in federal 

jurisprudence does not include a limitation that the claim be 

liquidated in order to be a setoff. In First National Bank v. 

Master Auto Service Corp., 693 F.2d 308,310, n.l (4th 

Cir.l982), the court said: 

-5-
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A set-off is a counterclaim arising from an 
independent claim the defendant has against the 
plaintiff. Recoupment is the right of the 
defendant to have the plaintiff's monetary claim 
reduced by reason of some claim the defendant has 
against the plaintiff arising out of the very 
contract giving rise to the plaintiff's claim. 

17. Defendant Piland has exercised both its procedural 

right to file the counterclaim in this action and its 

substantive right to hold back payment of the funds otherwise 

due on the contract which is the subject of plaintiff League's 

motion for summary judgment. 

18. One possible explanation for the mistake of law 

expressed in the Phelps-Dodge case is that the federal judge, 

interpreting Virginia law, in. ~he Western District of 

Virginia, may have been mislead by the ~ld Virginia cases and 

the present West Virginia statute, which still bars 

counterclaims such as that of Piland in the instant case. 

19. Piland would be sorely prejudiced by having to pay 

out thousands of dollars to League that League may never be 

able to repay to Piland if Piland wins its Counterclaim. 

20. Piland is willing to pay the money into court, to 

preserve the funds pending the outcome of the trial on all the 

issues in this case. 

21. Should the court disagree with Piland, and order 

summary judgment on the claim, Piland prays for an opportunity 

to appeal such ruling pending payment of the money to League. 

-5-
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WHEREFORE, Piland Corporation prays that the Motion for 

Summary Judgment be denied. 

Michael J.' 
CROSSLAND, CH LLING 

McCORMICK"- . C. 
6577 Edsall Road 
Springfield, Virginia 22151 
(703)941-3030 
or (202)833-8127 

Respectfully submitted, 

Piland Corporation 

By Counsel: 

CERTIFICATE OF 
I hereby certify that I Fe eral Express, 

overnight delivery, a copy of t 
attorney, John C. Warley, Esq., 
News, Virginia 23605, this 5th'~·-··-~ 

-6-

Plaintiff's 
Newport 
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CHAPTER Jl. 

SET-OFFS, REcOGPYE:'iT, A~o CoL"~TERcLABt. 

§ :!41. Set-off-Definition. 
§ 2-l2. Actions in which set-offs are available. 
§ 2-l3. Subject of set-off. 
§ 2-14. Acquisition of set-offs. 
§ 245. Application of set-offs. 
§ 2-16. Pleading set-off. 
§ 2-l1. Recoupment-Definition. 
§ 248. Common law recoupment. 
§ 2-19. Virginia and \Vest Virginia statutes oi recoupment. 
§ 230. \Vho may rely upon the statute. 
§ 251. Cross-claims under the Virginia Rules of Court. 

§ 241. Set-0~-Definition. 

Set-off is a counter demand of a liquidated sum growing out of :1 tran~­
action extrinsic to the plaintiff's demand, for which an action on contract 
might be maintained by the defendant against the plaintiff and which is now 
exhibited by the defendant against the plaintiff for the purpose of counter­
bal~ncing in whole or in part the plaintiff's demand, and, where it exceeds . 
the plaintiff's demand, of recovering a judgment in his own favn~ for the 
excf"ss. Set-offs, as such, were unknown to the common law. They were 
mere cross de'mands, and required a separate and independent action. So 
far as the right to ass·ert them at law exists, it is entirely by virtu~ of stat-_ 
ute.: At common taw if A and B mutually owe each other SlO<X>, the de· 
mands cannot be set off against each o~her, but the rule is otherwise by stat· 
ute.2 \Vhere, however, the promissor and the payee agree that. a cross de­
mand of the promissor is to be applied as a credit on the debt, the cross de-

1. 34 Cyc. 625: 25 Am. & Eng. Encl. Law (2d Ed.) 488. 
2. Va. Code, § S-239 provides: "In an action for any debt, the defendant may 

at the trial prove, and have allowed against such debt, any payment or set-off 
which is so described in his plea, or in an account filed with the papers in the 
cause, as to give the plaintiff notice of its nature, but not otherwise.,. • 

Va. Code, § 8-240: "Although the claim of the plaintiff be jointly against sev· 
eral persons, and the set-oif ia of a debt not to all but only· to a part of them, the 
provisions of the preceding section . shall e.."<tend to such set-oif, if it appear that 
the persons, against ·whom iuch claim is, stand in the relation· of" ·principal and _ . 
surety, and the person entitled~t~'-the set-off is the principaL"__..#:~~::.~·~;~ . - .J 

Va. Code, § 8-240.1: "When tlie defendant is allowed to file anT prove an ac- .. ~ 
count of set-off to the plainti.ff's demand, the plaintiff shall be alloV(ed. to file and - _; 
prove an account of counter aet-oif, and make such other defense u he might 

·have maae had an origin -.' · broug~ u~n • ~, · ~!:_is-

aue, the judse, if: ~i~:=~~~f!~~~a&i~!a~ ~iir!Flf. true state ol"& 

: . ~ 
. - .. ..:. .'-
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mand becomes a payment, and the rules applicable to payments apply in­
stead of those applicable to set-offs. 3 

§ 242. Actions in which set-offs are available. 

The language of the \Vest Virginia Act is that "in an action for any debt" 
the defendant may prove and have allowed the set-off described in his plea or 
stated in an account filed with the papers in the cause. As will be seen later, 
a set-off must be a debt, or at least in the nature of a debt, and that against 
which it is to be set off must likewise be a debt or in the nature of a debt. It 
is immaterial what the form of the action may be, whether debt, covenant, 
assumpsit, or motion, if the thing proceeded for is a debt, then set-off may 
be allowed against it. The action must be upon some demand whicn might 
itself be used as a set-off. · 

Set-offs cannot be used in purely tort actions. In some cases arising out 
of tort, the plaintiff has a right to wah·e the tort and sue in contract. If he 
sues in tort, no set-offs can be allowed against it. If he waives the tort 
and sues upon the implied contract, the authorities are in conflict as to 
whether or not set-offs can be set up against the plaintiff's demand:' The 
better rule is that the set-off is available. 5 

These principles were also follo~ed in Virginia prior to the adoption of 
the Rules of Court. Now the defendant may counterclaim with any cause of 
action at law for a money judgment in personam against the plaintiff 
"whether or not it grows out of any transaction mentioned in the notice of 
motion for judgment, whether or not it is for liquidated-damages, whether . 
it is in tort or contract, and whether or not the amount demanded in the 
counterclaim is greater than the amount demanded in the notice of motion 
for judgment." e The effect of this rule is to permit a tort demand to be set 
off against a contract demand, a contract against a tort, and a tort against a 
tort as well as a contract against a contract. 1 

§ 2 43.. Subject of set-off. 

· It is well settled that under the .\Vest Virginia statute_ the subjec~ of se~- · . 
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off must be a liquidated demand. There must be a debt against a debt and an 
unliquidated demand cannot be u.sed as a set-off.s . 

It is said that "the cases defining what is a liquidated demand within the 
meaning of statutes of set-off are very confusing and unsatisfactory and 
vary according to the disposition of. the various courts to extend or restrict 
the right of set-off and the wording of the statute." 8 In Virginia the policy 
is to give the statute of set-off a liberal construction, thus furthering its ob­
vious purpose, namely, to prevent the necessity of a multiplicity of suits, 
and as far as it can be conveniently done to effectuate in one action complete 
justice between the parties.9• In \Vest Virginia the statute of set-off has 

8. Case V'. Sweeny, 47 W. Va. 638. 35 S. E. S~3; Hooper-Mankin Fuel Co. v. 
Shrewsbury Coal Co., 94 W. Va. -&-&2, 119 S. E. 176. 

9. 3-& Cyc. 693. 

9a. \Vhile the policy in Virginia to give the statute a liberal interpretation is 
commendable; it has led to confusion as to when the damages are deemed to be 
liquidate~. In some of the cases cited the court has departed from the generally 
accepted idea on the subject. The difficulty is in the wording of the statute, which 
seems to contemplate the setting off of a debt against a debt. Some of the Vir­
ginia cases cannot be refonciled with that view. If the statute were modernized 
and allowed the setting off of a contract against a contract, the distinction between 
liquidated and unliquidated damages would be eliminated, and with it the confu­
sion in the cases. In Christian v. ~(iller, 3 Leigh {30 Va.) 78. :!3 Am. Dec. 251, it 
was correctly held that damages for the breach of contract for the future deliv­
ery of goods are unliquidated. Neither debt nor general assumpsit would lie in 
such case because there is no promise. e.."<press or implied to pay a sum certain 
by the defaulting party. "Special assumpsit is the proper action in such case. In 
Richardson Co. v. Whiting L. Co., 116 Va. -i!>O, S2 S. E. 87, Judge Harrison 
quoted from § 92 of the text but by not going far enough, wrongly concluded 
that general assumpsit would lie in such a case, and therefore held that the dif­
ference between the contract price and the price the defendant had to pay for the 
article on the market was liquidated damages. This error was carried still further 
in New Idea Spreader Co. v. Rogers, 122 Va. 5-l, 94 S. E. 351. In Dexter-Port· 
land Co. v. Acme Co., H7 Va. 758, 133 S. E. 788, there is an excellent summary 
of the Virginia cases, and the court rightly refused to allow damages for the 
breach of an executory contract to be used as a set-off. However, the court 
neither criticises nor distinguishes the case from the cases reviewed. It cannot 
be. reconciled with them, so far as the principles underiying the bringing of debt 
or general assumpsit .~e concerned. This is also true of Baker v. Hartman, 139 
Va. 612, t24. S. E. 425. r • • 

Finally in Odesslcy v. Monterey Wine Co., 188 Va. 184, 49 S. E. {2d) 330, the 
Court followed .the priAciples enunciated in the New Idea Spreader Co., Dexter­
Portland Co- and · Baker cases and-rejected a plea -of set-off based on unliqui­
dated damages for the breach of an implied warranty. There the Court stated. . 
''The amount of damases has never- been fixed or . agreed u~on by the parties,. 
and it of law, but muat be ascertained bl. opinion 
-ba~e~ . _ a'!d-.. ~C?~.di.tio i'· ~u.rroundins t~e· · · 

tlon. t"as .;~~ ~t!f:-;,~: ~-~~~~t-. ~~: 
_ . .L • ...• 4!. . ~:--· "·r··~·-:.~ 

.@J!~~\(~ ilt1m~~-~~~: J!ttle. Value fil. . . rranri since th~ &4Cilp~1Q~-
h~~~!~~~ &DC)IYi.rur' :~~o.Hoi"u,..,•• 

. :...-;~~~~ 
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been construed with less liberality than in Virginia. Thus the demand of 
both the plaintiff and the defendant must be certain or capable of being re­
duced to certainty by calculation or computation from definite data supplied 
by the pleading or the evidence. 1o 

At the risk of repetition it must be pointed out that the Virginia Rules oi 
Court do away with the necessity of distinguishing between liquidated and 
unliquidated damages. In Virginia the defendant can offset any claim which 
he has against the plaintiff in the nature of a demand for money. 11 Thus in 
one action complete justice may be effectuated between the parties. 

The demand out of which set-offs and counterdaim.s arise must be ciue 
between the same parties, and in the same right.t:! A debt due from a part-. 
ner cannot be set up against a partnership demand, nor vice versa, nor can a 
debt due to one as executor, administrator, or trustee, be set up against one 
in his own right, nor vice 'l.'ersa. 13 \Vhere principal and surety, however, 
are sued in the same action, the· Virginia and \Vest Virginia statutes u per­
mit the principal to set off against the plaintiff any claim which he may 
ha\·e against him, but the same privilege is not extended to the surety of a 
solvent principal. The surety may not, while the principal is solvent, set 
off a demand of his against the plaintiff. 15 Where a ·contract has been made 
by an agent of an undisclosed prindpal and a defendant has dealt with such 
agent, supposing him to be the sole principal, if the action be brought in the 
name of the principal, the defendant has the right to be put in the same po­
sition to all intents and purposes as if the agent were the principal, and to 

10. Baltimore & 0. R. Co. v. Jameson, 13 \V. Va. 833, 31 Am. Rep. 775; Cook 
Pottery Co. v. Parkef, · 86 \V. Va. 580, 104 S. E. 51; Hooper-Mankin Fuel Co. v. 
Shrewsbury Coal Co., 94 W. Va. 4-12, 119 S. E. 176. 

11. Rule of Court (Va.), Rule 3:8. The Rule uses the term "counterclaim" 
which includes both set-offs and recoupments as well as other cross demands 
between defendant and plaintiff. 

12. 4 Min. [nst. 787; Y{artman v. Yost. 22 Gratt. (63 Va.) 595. 
In Hoffman v. Stuart. 188 Va. 785, 51 S. E. (:!d) 239, 6 A. L. R. (2d) 247, 

however, where plaintiff's action was against the administrator for property dam­
age the Court permitted the defendant to cross-claim for the wrongful death of 
his decedent under § 8-136, although the Court recognized that the administrator 
was suing and being sued in a different. capacity. 

13. 4 ·Min .. Inst. 788, 789; Edmondson v. ·Thomasson, 112 Va. 326, 71 s, E. 536, 
. Ann. Cas. 1913A, 1301. ·sec First Nat. Bank of Waynesboro v. Johnson, 183 

· Va. 227; 31 S. E. (2d) 581, citing (3d cd.) of text. and HotJJDan v. Sluart, 188 V"a. 
785, 51 S. E. (2d) 239, «1 A. L. R. (2d) 247, citing_ (3<l ed.) of text. .~ 
·In order to warrant a- set-off in u action by an ·executor or administrator, the 

debts: must" be mutuaL- Hampton Roads Fire & Marine Ins. Co. Y.· .. Coburn. Mo- -· -
.... _cAr C~, 158 Va. «175, 1M S. E. '723, 84 A. I. R. 731. See. note 14 VL L. 

sa~. .. · · 
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set off claims against such agent acquired before knowledge of the fact that 
he was agent. 18 

A set-off must be pleaded, or at least a list filed and notice thereof given 
to the ad"·erse party. In Virginia it is sufficient if a counterclaim is included 
in the grounds of defense and separately identified.n Defendant's claim 
must have accrued at least at the time of the filing of the set-off. ~o action 
could be maintained by the plaintiff unless his claim was due at the time of 
action brought, and as the defendant is deemed, under the terms of the Vir­
ginia and \Vest Virginia statutes, to have brought an action at the time of 
the filing of his plea or list,1s of course his set-off must have accrued by that 
time. Such, undoubtedly, is the rule at law, but in equity, in cases of insol­
vency or when irreparable injury would be otherwise done a defendant, a 
debt not due may be set off against an existing demand on the ground of a 
right of equitable retainer .te . 

§ 244. Acquisition of set-o1fs. 

General consideration. As a general rule, under the Virginia and \Vest 
Yirginia statutes, the defendant may, after he is sued ~nd up to the time of 
filing. his plea or list, acquire set-offs against the plaintiff, but if they are 
acquir,ed after action is brought the plaintiff will be entitled to a judgmentt 
for his cost even though the defendant should recover a judgment against 
the plaintiff for· the excess of his set-off o"·er th~ plaintiff's demand.20 In 
\Vest Virginia and, prior to the adoption of the Rules of Court in Virg.inia. 
the defendant could acquire set-Qffs up to the time of trial. Now in Virginia 
the pleading or list, if appropriate, must be filed by the defendant within 
twenty-one days after service upon him of the notice of motion for judg­
ment. 21 If the payee or other owner of a non-negotiable instrument assigns 
it to another, the debtor may acquire offsets against the assignor up to the 
time that he has notice of the assignment, but not afterwards. However, 
prior to the enactment of the negotiable instrument law in Virginia it was. 
held that if the paper was negotiable, though transferred after maturity, set­
offs acquired after transfer, even without knowledge of the transfer would 

·.not avail against· the holder, as the holder took the le~l title d!scharged of 

18. Leterman v. CbarlottesvilJe Lumber Co., ncr Va. 769, 67 S. E. 281; 25 Am. 
& Enc. EncL Law (!d Ed.) 538, 530~ Text cited, Dixoa LiverY. Co. v. Bond, l:-11 
Va. 656, 660, 86 ·S. E. 106. L. R.,. Jt: 1916A, 1211. Note: 53 A. L. R. 411. 

11. Rule of Court (VL), 3:18 (j). · · - - • 
1.: VL Code. r s-a44; w. 

·' .::- lt. ~1-V.; Law Re.r. T8~1J·:·~·~-~ ~~~~=:!~:~ · Tacrcert. r· niitt. ·· < 45 · v · :;,} 
( 41 112;-Cbildreta T.: ~ _, ,._ ... 

·:ao: 
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such equities.=2 [nd~ed it had been held in \Vest Virginia that a bo1:a 1'id~ 
purcha3er for value of an overdue negotiable instrument held it subject •)n!y 
to such equities as attached to the instrument itself at the: time of the trans­
fer, not subject to offsets acquired before or after, of which he had no no­
tice. ::s This rule has not been changed in Virginia by § 58 of the Negotiable 
Instrument Law.24 

The law fixes the order in which debts of a decedent shall be paid out of 
his estate, and if he dies insolvent this order cannot be disturbed, as it would 
affect the rights of other creditors. 'C' pon this principle. if a creditor be­
comes bankrupt, or has made a general assignment as an insolvent, one of 
his debtors cannot set off claims bought up by him for the purpose after he 
had notice of the assignment, as by registration of the deed of assignment, 
or after adjudication in bankruptcy.25 

Set-off as between a bank and general depositor. The relation. existing 
between a bank and its depositor is simply that of debtor and creditor, and 
hence the bank may acquire set-offs against the deposits of its creditor, and 
inay deduct them from his account. By § 87 of the Negotiable Instruments 

. Act (§ 6-440 of "the Virginia Code) it is expressly provided that "where the 
instrument is made payable at a bank it is equivalent to an order to the bank 
to pay th~ same for the account of the principal debtor thereon." But even 
if not payable at the bank which is the holder thereof, but at some other 
bank, the holder, upon dishonor by nonpayment, may, if the primary debtor 
is one of its customers, charge the debt to his account. This right results 
simply from the relation of the parties as debtor and creditor.2s 

22. Davis v. Miller, 14 Gratt. (55 Va.) 1: Davis v. Noll, 38 W. Va. 66, 17 S. E. 
791, 45 Am. St. Rep. 841. 

23. Davis v. Noll, 38 W. Va. 66, 17 S. E. 791, 45 Am. St. Rep. 841. 
if. Va. Code. § 8-·UO; Stegal v. Union Bank, etc., Trust Co., 163 Va.· 417, 176 

S. E. 438, 95 A. L. R. 582. . 
25. Finney v. Bennett. 27 Gratt. (68 Va.) 365; Edmondson v. Thomasson,. 112 

Va. 326, 71 S. E. 538, Ann. Cas. 1913A, 1301; State v. Brobston, 94 Ga. 95, 21 S; 
E. B6, 47 Am. St. Rep. 138, and notes. 

26. Scammon v. Kimball (Ill.), 92 U. S. 362, 23 ·I... Ed. 483; 3 Am. &. Eng. EncL 
Law (2d Ed.) 835;_ Durkee v. National Bank (Fla.), 102 F. 845; Ford v. Thorn­
ton, 3 Leigh (30 Va.) 895; Owsley v. Bank of· Cumberland, 23 Ky. Law 1726, 66 
S. W. 33. See also, Pennington v. Third Nal Bank of Columbus,. 1H Va. 674, 
77 S. E. 455, 45 L R. A. (N. S.) 781; Deal v. Merchants', etc., Bank, 120 ¥a. 29'1, 
91. S. E. 136, L. R. ·A. UttTC, 548. The general· rule is that a depositor in an_ in­
solvent bank may set off his deposit apiqat. ~·ow11 indebtedness to the bank: 
See·· Notes: 25 A.. L. R.. i38; 82 A. ·L R. aea;!·f· A;,. L R.. 588. 

A debtor of u · illaolvent bank, however, is ~e;,t~allowed to acquire the rights of 
a depositor sabaequent· to the insolving and thaa uaert those-rights by way of 
aet-off against hi•-debt due the bank.· _1o_penidt a 1et-off under those circum-
atancea would in effect ..dcatroy the · - distribution of the assets and 
permit cxie· · in ·other creditors. Miil-

--··---..... - .... -:,':. . : .. ~ 
~~D::·~~ ·~ 

.... 
-: ··~ .. ·_ 

,,....;;-. 
.··.~-~~ 
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§ 245. Application of set-o1fs. 

Where there is a set-off to several bonds or other evidences of debt which 
have been assigned to different persons, the set-off should be applied to the 
bonds or other evidences of debt in the inverse order of assignment. This 
is upon principles of natural justice.27 When the defendant files and proves 
an account of set-off to the plaintiff's demand, the plaintiff may then file and 
prove an account of counter set-off, and make such other defense as he 
might have made had an original action been brought upon such set-otf. In 
the issue, the judge (if the case be tried without a jury), or the jury, ascer­
tains the true state of indebtedness between the parties, and judgment is 
rendered accordingly.2s 

In. Virginia if the plaintiff sues as assignee of another party, anci the de­
fendant's set-offs against the assignor exceed the plaintiff's demand, he may 
waive the excess and simply rely upon his set-off to repel the plaintiff's ac­
tion, or the statute provides that he may, by rule issued by the court or by 
the clerk in vacation, or by reasonable notice in writing stating the defend­
ant's claim, make the person under whom the plaintiff claims a party ~o the 
suit, and if upon the trial it shall be ascertained that there is an excess in 
favor of the defendant beyond the plaintiff's demand, for which such person 
under whom "the plaintiff claims as aforesaid is liable, the defendant may 
have judgment against such person for such excess.29 Parties, by agreement 
among themselves, may waive the right of set-off.30 

§ 246. Pleading· set-o1f. 

Generally •. The statute permits but does not require the defendant's set- . 
off to be pleaded or relied on in the plaintiff's action. The defendant may 
is the language of the statute.n It is a cross demand growing out of an in­
dependent transaction for which he may maintain an independent action, but 

solvency, makes whatever· sum the endorser paid after the insolvency and pursu­
ant to his liability a proper set-otf. The element of the time of payment does not 
figure, if made before the set-off was pleaded. Belcher v. Bays, 1:!0 W. Va. 271, 
1g1 S. E:-733, 111 A. L. R. 897. . 

1'1. Armentrout Y. Gibbons, 30 Gratt. (71 Va.) 63:!. 
18. Va. Code, II 8-230 to 8-240.1. This provision expressly allowing counter set­

.otfs !VU inserted by the revisors of Va. Code, 1919. Of it they say in their note: -. 
"Whether or not counter set-offs were allowable prior to the revision had not been 
decided, so far u the revisors wete informed, but apparently the right was recog­
-nized in Sexton· v. Aultman, 93 Va. 20, 22 S. E. 838. It was deemed best, how-

to settle the questiCH~t and the last sentence referred to is taken from the 
Wut 1i13), 1· -i824." W. Va. Code. l 5629. -

~.,~~r: ·.: .. Sec Newberry v. Watts, llG Va. · '130. 83 -s:· E. -

,~~~~~~~~~~~tm~~rcoiataia a similar provfisfon.·· ;f.~:r:4p.~~~~~- .-
~ ~emmerer, 1M Va. 11,.178 s.· & sao, ·ga~A:·' 

IB~~~~~~s· ....... ·. . · .. -:, ...... .. ::::·-~r.: -: ·.~·~·;.; 

llliiil:lti~~,~~< . _, • ,_;1·;,·':-::· ;':i.~:;:,:· 
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• in order to prevent a multiplicity of suits he is allowed to set up this claim in 
an action by the plaintiff against him. If he does rely on a set-otf in the 
original cause of action, he .,shall be deemed to ha.\·e brought an action, at 
the time of filing such .plea or account, against the plaintiff," 32 and of cour~e 
should have the burden of proving the same. If he has several items of set­
off, he may assert part of them in the plaintiff's action and omit the others, 
but he cannot claim part of an enlire demand in one action to defeat the 
plaintiff's claim, and reserve the residue for cross action again.;t the plaintiff. 
He is deemed to have brought an action on his set-off. He could not divide 
an entire demand and bring separate actions for the different parcels, neither 
can he assert a part of such entire demand as a set-off, and reserve the 
residue. 33 · 

Jfanner of pleading. Set-offs may be specially pleaded by a formal plea 
of set-offs, or an account or list of-set-offs may be simply filed with the pa.­

. pers in the cause without any plea. In either case the set-offs should be so 
described as to give the plaintiff notice of their nature. 34 .Under the Vir-
ginia Rules of Court the counterclaim rna y be asserted by a special plea, by 
inclusion. of the p~oper averment in the defendant's grounds of defense, or 
by merely filing a list in accordance with Virginia Code, § 8-239. 

If the defendant simpfy files a list of the set-offs and the plaintiff wishes 
to rei:~ upon the fact that some or all of them are barred by the act of limi­
tations, this defense would be reached by an instruction from the court as 

·31. Va. Code, § 8-244; W. Va. Code, § 5634. 
33. fluff v. Broyles, 26 Gratt. (67 Va.) 283. See also, Phillips v. Portsmouth. 

112 Va. 164, 70 S. E. 502. 
34 Va. Code, ·§§ 8-239 to 8-240.1. Prior to the revision of 1919 it seemed that 

a mere list, without any plea. did not conform to the requirement of the stafute 
which then provided that the defendant might have allowed any set-off which was 
.. so described in his plea or in an account filed therewith," as to give the plain­
tiff notice of its nature. (Code 1887, § 3298.) Undoubtedly the statute contem­
plated a plea of some kind, but Prof. Minor had said that the defense could be­
either .. by plea or by notice merely, which is usually endorsed on the bond. note 
or account evidencing _or ·containing the particulars of the cross demand stating 
that the same will be relied on at the trial as a set-off. This notice is usually and 
prudently accompanied by a plea of general issue, nil debet or non assumpsit, but that 
does not appear· to be necessary.~' ( 4 Min. Ins. 790.) And this statemc_nt of 

~:r~ Prof. ·Minor accorded with the practice, ·but it did not seem to accord with the· 
ti!: ·language of the statute. In one case- before the revision of 1919 it bad been held 
!· that the def'eudaaf •aiisht either "plead the set-off~ or give notice of it by filing an 

account of set-Or. but the .holdilll' was obiter as to the right of the defendant to· 
. rely-on the lise. alone. u tho questioo arose in a case where the defendant bad 

plead~cf nil deb~t ·and filed an account with his plea, so that whether the account 
would of ituJf.. · heai· iufticient without the plea was not involved in the case. 

- · ao, aa S. E. 838.). The present section. settl~ the 
q~~tlili!C~X: "th~rewitJi" an~ i~sertia"&· in .. Ue~Ut,~~. !!:9£.~ .: .. 

the FC.CXIS~.f.~~~-\t!r·~··, 
~~~~~~.~:~:~ .·, . :~: ·:;~~rt~~%~:~4.;;..,~ 
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there is no plea to which the plaintiff can reply.30 If. however, the defend­
ant files a formal plea of set-off, or in Virginia any l,)leading asserting a. 
counterclaim,36 and the plaintiff wishes to rdy on the statute oi limitations. 
he must do so by pleading to it as if it were a motion for judgment a.g-Jinst 
him. 

§ 2 4 7. Recoupment-Definition. 

The difference between recoupment and set-off has been illustrated by 
scales or balances. Ordinarii y, the balances will stand even between man and 
man, but if a plaintiff puts his claim into the balances against the defendant 
this destroys the equilibrium which had previously existed, and the plain­
nits side of the balances will be pulled down in his favor. In order to re­
store the equilibrium the defendant may do either of two things. He may 
-either take out part or all of what the plaintiff has put into his side, or he 
may put something into the other side of the balances. When he takes 
something from the plaintiff's side this is recoupment, a reduction or diminu­
tion of what the plaintiff claims against him; but if, instead of taking some­
thing out of the plaintiff's side, he puts some outside, independent matter of 
his own into his own side of the scales, he may thereby restore the equilib­
rium; or, if he puts in sufficient, he may have the scales dip on his side, 
showing that the balance is in his favor. When the defendant does this, it 
is set-off. The illustration is very good as far as it goes; but in so far as 
it relates to recoupme~t, ·it is. inexact in one particular. In order to con­
stitute recoupment, what is taken from the plaintiff's side of the scales must 
be in consequence of some delinquency or deficiency on his part. Recoup­
ment arises out of mutual and reciprocal duties, and when one of the parties 
(e. g., the plaintiff) has failed fully to discharge the duty devolved upon 
him, this· failure or delinquency on his part may be given in evidence to re­
duce or cut down what he would otherwise have been entitled to recover·. 
Hence payment is not recoupment, as it does not represent any delinquency 
~r deficiency on the part of the plaintiff. Recoupment, therefore, is the 
right of the defendant to cut down or diminish the claim of the plaintiff in 

· ~nsequence of his failure to comply with some provision of the contract 
sought to be enforced, or because he has violated some duty imt>osed upo~ . . 
bim by law in the making or performance of that contract.ST _The deJin~ . , ... ~ 
quency or deficiency which will·justi£y tlie reduction of the plaintiff's daisii ~~~ 
must arise out of the same transaction, and not out of a different transaction.··:·~ 
In mos~ ~se~ it arises out of some fraud or misrepre~en~tion on the part of~ 
the plamttff m the procurement of the contract, but tt ts by no means con- · ~ .. - ; .. 
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fined to that. Very frequently it is a· mere extension of the doctrine of fail­
ure of consideration. 38 

§ 248. Common law recoupment. 

Recoupment is of common law origin, but its use was very much more 
restricted than it is under modem practice. At common law. the want or 
failure· of consideration, fraud in the procurement of contract, and the like, 
could be proved under non assumpsit or nil debet in an action on an un­
sealed instrument, but the defendant could not recover the excess, if any, of 
the plaintiff. On sealed instruments the defendant could not show failure 
of consideration, fraud in the procurement, or a breach of warranty of title, 
or soundness, of personal property. Indeed, no matter of recoupment could 
be shown against a sealed instrument. The seal. was deemed of such salem-. 
nity as to forbid this. Hence for all matters of recoupment against sealed in­
struments the defendant was dri\·en to a separate action against the plain­
tiff.39 

§ 2 4 9. Virginia and West Virginia statutes of recoupment. 

The original statute of recoupment in Yirginia was enacted in 1831, a~d 
the statute of recoupment is frequently referred to as the Act of 1831. It 
is also sometimes referred to as the statute of equitable defenses, and the 
plea is frequently spoken of as a plea in the nature of a plea of set-off, but 
the act, as will appear from reading it, is really a statute of recoupment and· 
bears but little resemblance to a set-off.40 The purpose of the act was to ~n-

38. ~ote, 40 Am. Dec. 323, and cases cited: 25 Am. & Eng. Encl. Law (2d Ed.) 
l.lO, 551; 47 Am. Jur. 713. See 26 \V. Va. L. Quart. 263, article by Mr. Russell 
S. Ritz. on Set-Off and Recoupment in \V. Va. 

39. 4 lo{in. Inst. 792; 7 Va. Law Reg. 332. 
·40. Va. Code, § 8-~u is as follows: .. In any action on a contract, the defend· · 

ant may file a plea, alleging any such failure in the consideration of the contract. 
or fraud in its procurement. or any such breach of any warranty to him of the title 
or the soundness of personal property. for the price or value whereof .he entered 
into the contract, or any other such matter ~~ would entitle him either to recover 
damages at law from the plaintiff, or the person under whom the plaintiff claims, 
or to relief in equity. in whole or in part. apinst the obligation of the cont~act; . 
or, if the contract be by deed, alleging any such matta.r arisin~ under the con­
tract~ existing before its execution, or any ·such mistaiCe therein. or in the exe· 
cution thereof, or any such other matt~r as would entitle him to such relief in 
equity: and in either case alleging. the amount to which he ~ entitled by. reaso_~· 
of- the matters contained in the plea. Every such plea shaU be verified by aBi· 
davit." ";:i~· ....... ~ - -

Va. Code, I 8-243 is as follows: ''If a defendant... entitled to auc,k i.Plea u ia 
. mentioned in the prec~dinc section, i.~ not tender it, · Jf)t 

• .. ·-=· .... ~~ rejected. he shall not be. Pttteludecl.fram sflch 
:;.~J».e~ entitled to if. the .~~Cdin,c !,t~Uo.! ... ha~ .a~ ;;;! 
,bt fact' I• Joined_ there~ iUc1i~ r.aue bC.:. founc:l :.;;:..!':"' • .:·, .. ~- ~ 

-~:2~fo~~~i~Jiiii~-.. :-~tJ·~·t·: ilill 
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large the rights of defense in that class of cases, and to enable parties to 
settle in one action all matters of defense between them growing out of the 
same transaction "1 or as stated in another case : "The plain purpose of 
said statute it to gh·e the same measure of relief under it by a plea that could 
be obtained by the defendant in an independent action brought at law for 
the same cause, or in equity for relief growing out of the same transaction, 
and thus to prevent a cause of action from being divided into two; so that 
to give effect to this plain purpose it is essential that it should include con­
tracts under seal as well as contracts by parol.'' ":: It will be observed that 
the statute enumerates specifically certain matters which _may be set up there­
under and also "any other matter as would entitle him either to recover 
damages at law from the plaintiff, * • * or to relief in equity, in whole 
or in part, against the obligation of the contract." It has ·been held very 
properly that the words "or any other matter" means matters of like kirid 
as the preceding· particular enumeration, and hence the defense under the 
statute is limited to other matters growing out of the contract in suit. -&3 

The Revisors of the \Vest Virginia Code of 1931 took the words "or any 
other matter" from the Virginia Code and inserted them into the West Vir­
ginia Code. The Revisors state in their note that the purpose of the added 
words was to give the defendant the right to recover any excess to which 
he might be· entitled and that "the revised section as a .~hole contemplates 

barred of relief in equity upon the matters alleged in the plea, unless upon such 
ground a.s \vould entitle a party to relief against a judgment in other cases. Every 
such issue in iact shall be upon a. general replication that the plea is not true; and 
the plaintiff may gh·e in evidence on such issue any matter which could be given 
in evidence under a :;pecial replication if such replication were allowed." 

Va. Code, § S-2H is as follows: "S othing in this chapter shall impair or affect 
the obligation of any bond or other deed deemed voluntary in law upon any party 
thereto, or his representatives." 

41. !\ewport !liews, etc., Ry. & Elec. Co. v. Bickford, 105 Va. 182, 52 S. E. 
1011: Hamilton v. _Goodridge, 16-i Va. 123, 178 S. E. 87-&. 

42. Fi~her v. Burdett, 21 w:·va. 626. · ·:: 
43. American Mang~nese Co. v. Virginia Manganese Co.; ·91- Vi.. 272, 21 

466. _In Cox v. Hagan, 125 Va: 656. 100 S. E. 666, in holding that the def:en!sL:~!!! 
- that a- provision in a note for "an attOrney's fee was unreasonable and unconscion­

able might be made under Va. Cocie, § 8-2.U tl:te court said: 'Ufhe connection of 
the language of the statute is such. that the words 'or any Othe_r matter' do 'not re­
fer to matters of the same kind" previously mentioned in the statute except in one . : 
particular, namely, in the particular that they .. must contain the feature of being 
'.inatters directly -connected with and injuries growing out of the coDtracr sued 

.. - - oC .As-plainly set ~fa· itself they· are. 'aay other matter as .. ~,-."ft:::::B>I 
i-j~~ ... -::~titte ~·~.(the. ~t .Ia~ Trom!"the"plainfifr 
~··'~.:-crelicl m· hi the oblipdon !f.~~g~·:·~-~~-~~~~ -=~:· auch ltarute• mutt ........ _ .... 

·· • agalnit· 
~-~~tiltriC:th·e meaninc · ... ' _..,,......_,_ 
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the settlement of all differences that are connected with the subject matter 
of the plaintiff's claim." \Vest VirJ{inia is thu~ brought ir:~-;- I!ne with the 
law as it existed in Virginia prior to the adoption of the Rules of Court. 

The Virginia statute applies only to "any action on a contract;• hence if · 
the plaintiffs action is not "on a contract" the defendant cannot set up stat­
utory recoupment as a defense under the statute. u The statute is purely 
cumulative. and does not purport to be compulsory. The language of the 
statute is "the defendant may file a plea." The first part of the section ap­
plies to aU contracts, sealed and unsealed, while the second part applies to 
sealed contracts only. So far as unse3led contracts are concerned, the pro­
visions of that section, disconnected from the right to recover the excess 
provided by Virginia Code, §§ 8-245 and 8-246, would seem to have been 
useless. and to ha\·e conferred no right which did not exist before. At com­
mon law any of the defenses enumerated in t~ese sections could have been 
set up under the general issues of nil debet and non assz,mpsit1 but there 
could have been no recovery of the excess, ii any."'5 Two important changes 
seem to have been wrought by the statutes: "6 First, extending the right of 
recoupment to actions on sealed instruments, which did not exist at . C9~­
mon law1 and, second, permitting the e."(cess over the plaintiff's demand to 
be recovered in any case. whether the plaintiff's demand be upon a sealed or. 
an unsealed contract . .n Virginia Code, § 8-242 and West Virginia Code, 
§ 5631 preserve· to the defendant equitable recourse in two cases: ( 1) 
where no plea is tendered setting up the equitable defense, and (2)- where 
such plea is tendered but is rejected for any cause . ..a The language of the 
sections is different in many respects from the original Act of 1831. 

It is noticeable that there is no saving of legal defenses. Just what is the 
effect of this is not altoge.ther plain. There was no necessity for any saving 
of equitable defenses, because the remedy afforded by Virginia Code, § 8-241 

· is only permissive, and, .. further, because where equity has once acquired ju- _ 
risdiction of a subject and is administering relief where none exists at law, 
it does not lose its jurisdiction simply because a legal remedy is furnished 
by statute, unless the equity jurisdiction is taken away by statute. It would 
seem, therefore, that there was no occasion for the saving provided by Vir­
ginia Code. § 8-242. It suggests, however, the po.uibility that § 8-241 was _ 
intended to take away the conunon-Iaw defense of recoupment in all other 

.. .. -· - . . . 
44. Odessky v .. Monterey Wi~~ .Co.. 18S Va. UU, •t S. E. (2d)_ 330. ., -.:. 
41. Columbia.· Accidenf Asa'a Y •. ,Roclcey, 93 _Va. 6'18, 25 S. E. 1009; Norfolk 

~·Hosiery, etc .• Co~ v. ~tna, etc.~' co. '(citing text); 124 Va. 221, 98 s.. E. f3; Cox 
v. Hagan (citing text~ 125 Va. esa, 100 "'S. E. 6&6; Wian Bros. & Baker v. Lips­
combe, 127 V a. 55-t, 103 S. E. 023. . . -

ca. V a. Code. I 8·241 •~ W. V L Code, l ~630. '·· 
''· Charleston MiJUnl froduce Co. v. Craighead. 

HamiJ:tOI!L.Y.!•_Y~~~Ig~··· . 113, 178.:~ -~~~ 
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cases on the principle e.J.·pressio unius, e:rclusio esl altma.s. \Va.5 it so m­
tended? . The language of the statute is, '"the defendant may file a plea." 
This seems to be permissive only. He is not compelled to file it, but may fiJe 
it. Furthermore, the general rule of law is that a statute will not be held 
to repeal the common law in any case unless it plainly does so. This :~tat­
ute certainly does not plainly repeal the common law, and the doctrine of 
ezfWessio unius, etc., is by no means a safe guide in all cases to.. determine 
the legislative intent. For our present purpose we may assume that the com­
mon law is still in force. A defendant then in an action on an unsealed con­
tract may defend ( 1) as at common law, or {2) under § 8-241. The relief 
is the same, except as to the excess over the plaintiff's demand. Such ex­
cess could· not be recovered in the plaintiff's action at common law. For 
this ·he was ptit to his· cross-action. He could recover to the extent of the 
plaintiff's demand and surrender the e.'(cess, or else stay out altogether and 
bring his cross-action for the whole matter of recoupment. 48 He could not 
recoup for a part, and sue in a separate action for the residue.3o . If a de­
fendant desires to recover the excess he must,. therefore, make his defense · 
under § 8-241, by a su.'orn plea.· 

If the plaintiff sues in debt or assumpsit on a simple contract, and the de­
fendant pleads the general issue, he may, under his plea, amongst qther 
things, rely upon matter of ·recoupment . .n Suppose, for example, the plain­
tiff sues in assumpsit for a bill of goods amounting to $1,000. The defend­
ant claims (1) that he_ never ordered the goods or accepted them, and (2) 

·· that the goods were not as represented, and hence he is damaged to the ex­
tent of $500. ~ow, clearly either of these defenses could be relied on un­
der the general issue. But suppose he elects to make only the first defense 
and says nothing as to the other, and there is a judgment against him for the 
full amount of the plaintiff's claim, can he then bring his separate action for 
the matter of recoupment ? The books are filled with cases holding that the 
doctrine of res judicata .. embraces not only what is actually determined in. 
the first suit, but also extends to any other matter which the parties might 
have litigated in the case." s2 Now, plainly the matter of recoupment might 
have been litigated in th~ plaintiff's suit. How, then, is the defendant to 
·escape from this dilerruria?- He can only do so, if at all. upon the groun~­
~t the rule has no application to matters- of set-off, recoupment or counter-. 
claim ; that as to these the defendanf has his "election either to ·assert them • 

~;-.} the p~a.i~fiff's actiorLor by cross-action, and show by p;lrol, for there is_ 
.. ~ other way of showing if, that the matter of recoupment was not set up _in 

• .. • ., • ; .• .. · • '. . • ... • .T 

-
IS Gratt. (81. Va.) 283. ~· 

Gooelr'i<la:e.· t&l . Vi:"!'tta/i!.(~ .E. 

.£•" ' . 
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plaintiff's action.3a If the defendant files a plea of statutory recoupment in 
accordance with § 8-241, he is bound by all the statutory provisions on the 
subject and § 8-244 places him on the footing of the plaintiff and he is 
deemed to have brought an action against the plaintiff at the time of the 
filing. of his plea ; hence his claim is open to the same grounds of defense to 
which· it would· have been opened to an action brought by him thereon. 54 

Any judgment on his plea wouJd be a bar to a separate action on the same 
demand. At common Jaw 'the defendant could always assert his rt:~att~r of 
recoupment by a separate action, and it has been held that the object of 
§ 8-241 was "to enlarge -the right of defense and not to impair any pre,vious 
right, or to take away such defenses where the law previously permitted 
them to be made." ~s It, therefore, may be concluded that the right to the 
cross-action still exists. :ss 

The scope of the Virginia Rules of Court is such as to embrace under the 
broad term "counterclaim" both set-off and recoupment and to render the 
statutes and their technical distinctions of far less practical importance. 
Nevertheless, strictly equitable defenses would not be available in action~ at 
Jaw without the aid of the statute. Furthermore the better pract~c•! in Vir­
ginia would be to verify any pleading or the part thereof which as~rts by 
way of counterclaim matter set out in the statute. :sa. 

Reinvestment of title to real estate. There is one class of cases, how­
ever, to-which the defense pro\ided by § 8-241 does not apply. Where an 
action is brought to recover for the purchase price of real estate and the de­
fense involves a _rescission of the contract and tire reinvestment of the plain­
tiff with the title, it has been repeatedly held that § 8-241 does not apply, be­
cause the court of law has not the needed machinery either to compel or 
supervise the making of a conveyance.sT 

It has been insisted that § 8-241 cannot be relied on in any case where the 
court cannot give complete relief in the case in which the plea is offered. 58 

For e."(ample, if the legal title has not been conveyed to the defendant· and 
he is sued for a part of the purchase money. it is said that if he were allowed 
to recoup for a part and the plaintiff recovered the residue, the result of the 
litigation would be to leave the plaintiff with the balance of the purchase 
money in his pocket, and the defendant stilt without the legal title; thus 
necessitating a suit"" in -equity to obtain the title. This, it is argu~, u(#oC ... 

~ . .complete relief, and hence the~deferi~. of statutory recoupnierit "c:aiuiof 6e- . 
. :1 .. :·· :. .. .. . ·:·· . . -rl .,,. \.". 
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made under § 8-241. The cases, however, have not gone this far. They have 
restricted the refusal to the case where it is necessary to rein'"~t· a· plaintiff 
with title to real estate. Indeed, this question has been set at rest, and very 
properly, by \Vatkins v. West \Vytheville Land Co., 92 Va. 1, 22 S. E. 554. 
In this case the plaintiff had sold real estate to the defendant, and the de­
fendant had re-conveyed the property to a trustee to secure the balance of 
the purchase money. A part of the purchase price had been paid in cash. 
The plaintiff sued on the bonds for the deferred payments, and the defend­
ant sought to recoup a part of the consideration under § 8-~41 on account of 
fraudulent representations made by the plaintiff which induced the contract 
of sale. These pleas were rejected by the trial court, and, on appeal, it was 
insisted that they were properly rejected because the defense set up under 
them was purely equitable and could not be made at law, and that the de­
fendant by his plea sought to rescind and set aside his contract of purchase 
and to rein,·est the vendor with the title to the lots. In dealing with this . ~ 
qllestioit, "the court said : "We do not understand this to be the purpose or 
effect of these pleas. On the contrary, they expressly set out the value of 
the lots in consequence of the false represer•atiohs complained of and only 
claim damage by way of offset for the difference. The purchase price of the 
lots was $1,000. The pleas alleged that they are now worth $100, and that 
the. damage sustained, which is filed as an offset, amounts to $900. No re­
scission of the contract of sale is asked for, nor is any needed. The defend-
ant has a deed to the lots, and if he were to prevail in his defense, he would 
only have to move the court, under the statute (Va. Code, §§ 43-67 to 43-69) 
to have the deed of trust resting on the lots marked 'satisfied' on the deed 
book and produce the judgment in his favor as evidence of its satisfaction." 
The court then quotes the statute and e.'Camines some of the preceding cases 
discussing it, and concludes: "In a case, therefore, where the equitable 
grounds relied on would require a rescission of the contract and a reinvest·. 
ment of the vendor with the interest allt:ged to have been sold, a plea by way 

.• 

of special set-off under § 3299 [of the Code of 1887-Va. Code, § 8-241 ] 
could not be relied on, but where flo rescissioQ is asked for and none is 
ne~ded-the only purpose of the .plea ·~eing to asc~rtain ~he damage sustained 
by ·r~n ~f the default of the _ven~or--:-the plea can be relied on and the 

- defense ~ae at law under the statule. .·The pleas were therefore imP..roperly - .-~ 
rejected on the ground that the defense could not be made at law." 

The ·defendant, however r must waive his right to a rescission of the con-
tract in equity,· and must, by his plea·~ go for reim15ursement exclusively in 
the form ot damages- for the vendor~s b~each of contract. The defendant is 

election between tWo: · either go into equity for -
~.t_~;~;~:;.;.~~- ~ • • bOth 58 . . ~ 

;. -. 0 ' • • .~ ~· .... .a. 
f:il!lt:r.M:i~··~~~d :e fendant. sues. 
n~::.:t~ .. ~.a: ~:· ; ·~;r:-:;;. §:=~·m:e 

~:.- ·x· . ~· !Cut;: P~.t;" T94, T9'7, ~ .: ·L, 
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law to rdcover a part or all of the purchase price, and the deiendant files a 
plea which seeks rescission merely, the plea is bad. as it requires a reinvest­
ment of the plaintiff with the title,80 and the plea is not aided by a tender of 
reconveyance, as a court of law has no machinery for supervising such a 
conveyance and determining whether it is a proper conveyance.6 1 Nor is a 
plea good which offers to rescind. 82 In each of these cases the plea, if re­
ceived, wopld require a court of law to do what it has no power to do, for 
if title is to be re-conveyed to the plaintiff, a court of law has no machinery 
by which it can make, or cause to be made, or examine or _pass upon, when 
made, a deed to the plaintiff. For this reason relief by a plea under § 8-241 
is refused, and the party is left to his relief, in equity, if any. -

Rejection of plea under statrue. If the plea authorized by Va. C~e, 
§ 8-241 nas been rejected, the plaintiff is precluaed {rom instituting a sep­
arate action for the same claim on the Ia w side of the court, but, under the 
express terms of -Va. Code, § 8-242 he is not precluded from pursuing his 
equitable rP.Iief in chancery.63 But inasmuch as § 8-242 saves the relief in 
equity when the defendant does not tender such plea, or, though he tender 
it, if it be rejected for any cause, it is clear that the relief in equity is not im­
paired.6• Prior to the revision of 1919, if the plea was tendered and re­
jected for any reason other than. because the plea was not offered in due time, 
no provision was made for any saving in favor of the defendant and .the 
West Virginia statute still retains this restriction.8 $ · 

The section further pro,ddes, if, when issue in f~ct is joined thereon, such 
issue be found against the defendant, he shall be barred of relief in equity· · 
upon the mattes:s alleged in the.plea, unless upon such ground as would en­
title a party to relief against a judgment in other cases. If equitable de­
fenses which are only available under Virginia Code, § 8-241 and West 
Virginia Code, §. 5631 are not made at _law, they may be made in a suit in 
equity brought to enforce the judgment at law, provided nothing occurred 
in the action at law which the statute declares precludes the defendant from· 
relief in equity.ee 

If the plea is so framed as to show that ~e defendant does not seek rescis­
sion, but an affirmance, he may lay his damages at any sum he pleases, even 
though it amounts ~o the full amount of the purchase money, but this shoUld 

- -..i:;t_ ·, 
'< :.._ eo. Shiflett v. Orange Humane ~ociety, 7 Gratt. (48 VL) 297 • 
. ~~ , . _ 81. Mangus v. McClelland, 93 Va. 7~ 2~t' S. E. 3~ 
ii-~ ... , ·aa. Tyson v. Williamson. 96 Va. 638, 3~ S. E. 41. 
~!. •• • 8& Hamilton v. Goodddli iM VL: i23, 1'78 S. E. 8'14. 
; . M. See, in this connectfoD. Shifletf_y.~=Onnge Humane Society, 1 Gratt. (48 
:.::.· Va.) .191; Mangus v. McClelland. 93 V~. 788, 21 S. E. 364. See also, Virginia 

. ·Iron. ""Coat & Coke Co. v. ·onlia~iu· v.:·. SQ.I~··ea S. E. eao. . _ • ·"-=·r;:. • ., .;_ 
Revisors'. note · ·.. · · ~·va:-Code.-.1· se3t·~·l 7·. 
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be made to appear clea~ly. The value of the property is to be ascertained a; 

of the date of the contract for its purchase, and not as of the date of the plea 
pleaded,et and ·it seems well-nigh inconceivable that a purchaser could be 
found of property absolutely u•orth/ess, and the plea which claims complete 
dtl1M!Jes for false representations with reference to property for which the 
defendant had contracted to pay a large sum of money would seem of neces­
sity to· seek rescission. Such a plea should show very clearly, if not ex­
pressly, that the defendant still insisted on affirmance, and not on rescission. 

Action for prtrcha.se price of perso~ral property. If the subject matter 
of the litigation be personal property,· there is no trouble about administer­
ing complete justice in a court of law. Here the course is easy. If the pur­
chaser elects to keep the property, he affirms and simply recoups the dam­
ages, or he may rescind, and if he does rescind, the contract oi sale is by the 
judgment of the court avoided ab initio and thereby the plaintiff is reinvested 
with the title as fully as_ the defendant would be u·pon an execution satisfied . 
in an action of trover.es 

Notice of recoscpnrent. \Vhen recoupment is sought to be set up under 
one of the broad general issues, the courts are in conflict as to the necessity 
for notice of an intention to rely on such matters.69 The \Vest Virginia 
cases give ·no intimation of such a requirement, but the practice of demand­
ing a bill of particulars under § 55i5 of the \Vest Virginia Code prevents a 
plaintiff from being taken by surprise. In Virginia since pleas of the generai 

. issu~ are abolished it is necessary either to plead recoupment in a special 
plea or to set it up in the grounds of defense. To · 

Essentials of a valid plea. There are two essentials of a valid plea un­
der Virginia Code, § 8-241 and \Vest Virginia Code, § 5631. They are: 
( 1) The plea must allege the amount to which the defendant is entitled by 
reason of the matters alleged in the plea,11 and (2) the plea must be sworn 
to. -But it would probably be too late to object to the want of an affidavit 
~fter an issue of Ia'! or fact has been taken on a plea not so verified.12 

- 81. Tyson v. Williamson, 98 Va. 636, 32 S. E. -&2. .. 
· a. See on this point, Duncan v. Carson (citing text), 127 Va. 306, 103 S. E: 

· a8a, 1 os s. E. 62 • 
. _a. 1l EncL Pl. & Pr. 74-i; -n Am. ] ur. 783 • 

. . ;.1.~ Rure of Court {Va.), 3:5. • . 
~~:-,--"~ Tyson v. Williamson, G8 Va. 636, 32 S. E. 42; Cox v. Hagan, 125 Va. 856, 

.. S. E. 688. 

-. 

. ·Lewis v. Hicks. 98 Va. 91, 30 S. E. ~66. In Cox v. Hagan, 125 Va. 656, 
Wll. • .-r...-·· ... at p. 8T8 of the Va. Report it is said that the plea should .,also al- · · · 

•-----·-· • Clltim b based With "SUffiCient J:letaiJ and l"-P·tSi1ttf:V 

. ~~re~.9l!h~.-~t!"f~~·' .. an~ -:t~ .. ~a~l~ die cou~_ 
•• _"E.·--=-·_o_t{"IClliDittecl to dedcfe .whether· the matte. tebed oa co111t1~~~ 

:w~~ .. , •• ,_. .~~d •ought.• ~~;.~e. ~~ncipt~~-~~~~~~-
~~~~~::._:~ -·~ ·.c-;_ ~~-~~..) ;~:(·~~·.-ii.\Z::::--,:--~. ~~~!J 

that the bettQ". pra~tfco under the Virpia. Rufea of. 
. : . ·_ ~- -~·;~~.;~!:~. ;.·~:.~.~-' ~-~;:~~~~:·::·:;,·~ft·~~~~~~~ 

-~~ 
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Relief in equity. The defendant is not obliged to avail himsel i uf the re­
lief afforded by the statute, but may go into equity for that pUrJA)se, and 
when he does, it is not necessary that he should aver ill hjs bin any rea_~n or 
excuse for not availing himself of such equitable defen.;e at law.ta 

Set-off~ common-latu recoupment, statutory recoupment, and co14nterclaim 
under the Virgini4 Rules of Court may be contrasted by means of the follow­

. ing table: 

Caaa. Law Recoup. Stat. Recoupment. i Counterc:lalaa UDder 
s.t-o• mmt Va. Cod.. I 1-Z.Cl v.. RuJee al Court 

L Ditferent transac- Saase transactioa. Same transaction. : Same or different trans· 
tions. actioa. 

Z. llust be liquidated, ~eed not be Uquidated. ~eed not be liquidated. I Yeed not be liquidated. 

J. Ma{ recover excess. 
I 8-24.5. S·Z46. 

Yo recovery over. ~(ay recovC!' excess. I llay reco't'e~. excesses. 

4. lfust be J:leaded or- Shown ucder f,encral Special plea swom to, 

I 
l( ust be specially 

list til II S·ll9 issues of ni debet I 8·241. pleaded or set up 
to 8·240.1. azsd non assumpsit. In the rrounds 

of defense. 

S. lfay be used arainst 
sealed instrument. 

Cannot be used agaizsst 
sealed i.Dstrument. 

)faj be used against 
sealed instrument. 

~ay be used apinst 
sealed or unscalc:cl 
instru!ftent. 

I. Claims to whicb the Purely equitable de· Purely equitable de- l[u.st be for a mcmeT 
delendaat has only fenses caanot be renses relied 011. jud~ment i.D per-
u -equitable title set up. See Kinzie •· son am. 
may be relied on. Rie~. 100 Va •. 7f1J. 
I 8·94. aate. I 56. 42 E. 812. 

Professor Lile·s excellent comments on this subject are given in the foot­
note.T4 

- include a verification. Attention, however, is invited to Rule of Court 3 :H pro­
viding that verification is waived unless objection to the- want of it is made 
within seven (7) days. 

73. Bias v. Vickers, 27 \V. Va. -'56; Selden v. Williams, 108 Va. 5-12, 62 S. E. 
380; Virginia Iron, Coal & Coke Co. v. Graham, 124 Va. 692. 98 S. E. 659 • 

.;.:. . 76. "As between common law recoupment and statutory recoupment, the de-

·' 
' fendant may still use either at his option, unless (1) he desires a recovery over, or 

{a)· the action is on a sealed instrument. The statute has in nowise abridged the scope .: -. : .. ; 
of the general issue or the extent of <ommon law recoupment, and the latter may -
atill be set up under the general issue, and with like effect, as at common law. 

·Columbia Accident Ass.'n v. Rockey, 93 Va. 678 .. 25 S. E. 1009. The object of the 
te was to enlarge the scope of the common law recoupment in the two par-

t._lilcuJar·s already mentioned,. namely, to permit a. recovery over against the plaintiff, 
. allow recoupment against a seale~ instru_a:1ent. . • · -. .. . ,. . 

... few examples may aid some of our younger brethren in comprehending the 
mentioned: -1. A sells B a horse for $2501 with warranty of sound­

takes his note for that amount. The warranty is broken, and the horse 
only $100. In an action of debt by A on the note, B may, under the 1en-. 
of nil debet, prove the breach of warranty and the CJttent of hit damage.·.-

m~~~~PII:_J\.~· .:_·recovery to $100. Tbia ia . faw reGOupment. . . B . 
I· aaot [o(~e e. I a-a . """ 

~~~~~· ... 
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§ 250. Who may rely upon the statute. 

In the absence of the insolvency of the principal, or some other equitable 
ground, one who is a mer.e surety on a bond but no party to the contract out 
of which the bond arose cannot avail himself of the defense given by § 8-241. 
For instance, if the purchaser of land gives a bond with surety for the pur­
chase price and the grantor conveys the land to the purchaser with a war­
ranty that he has the right to convey, the covenant is broken, if at all, as 
soon as the deed is made, and the grantee may sue at once without waiting 
eviction or special damage; or. if the purchaser is sued on his bonds for the 
purchase price, he may recoup his damages under Virginia Code, § 8-241, 
or he may stay out and bring his independent action for the breach of the. 
covenant. \Vhere there has been neither evi ::tion nor special damages aris­
ing from the_ breach, if he should set up the breach he could recoup only 
nominal damages, but this would bar any further recovery if there shouid be 
subsequent eviction from the land in. whole or in part. For this reason he· 
may, and doubtless would, prefer not to rely upon statutory recoupment, but 
to stay out and bring a separate action for damages in the ·event that he 
should be evicted. This right of election, however, belongs to the principal 
alone, although the recovery, if any, would inure to the benefit of the surety. 
The principal alone has the ·right and power to determine whether he will as-

ercised his right of statutory recoupment, but the result would have been the. 
same, and he would have derived no advantage from the statutory proceeding . 

.. 2: Suppose the same facts. save that B paid $200 of the $250 cash, and the ac-. 
tion is for the. recovery o"f the balance of $50. Here, if B relies upon common 
law recoupment, he repels A's claim of $50, but his total damage is $15G-so 
that he is still out of pocket $100. and it is doubtful whether he has not exhausted 

_ his remedy under the doctrine of res judicata. The proper step for him, there­
fore, is to resort to statutory recoupment (Code 1887, § 329~Va. Code, § 8-241], 
whereby he would not only repel the claim for $50, but obtain a judgment over 
against the plaintiff for the full amount of damages suffered. 

"3. Suppose the same facts as in the case first stated, ·except that B executes 
his bond (instead of a note) for $250. Here the breach of warranty could not be 
set up under. the general issue. by reason of the se~l, which shuts off all inquiry 
into the sufficiency of the consideration. Hence B must eithe.r suffer judgment; 
and bring an independent .action for his damages, ··or else· proceed by statutory 
recoupment, in terms giving th.is rigfrt in case of a . seated" instrument. - -·· :. 

"4. Suppose in any of the foregoing cases that there had been no breach of war­
ranty or other failure of the seller to comply with his contract in-the sale of tlie _ 
horse, but that B held A's note for the same, or a gr·eater or tess amount, ex~.' ·-:" .· 
cuted. 1Jefoce or after- the sale of the .horse, as the purchase price of-a steam en-· · . ::·: 

.;~·~e.·.· ~.er~ ~ ~a ac'd~a t.y ~. against B for the purchase of the horse,· ,s· · 
~,s~.J~"ht, a~~A"• ~aote. fO!" J}le ~team . u ·a · · A.'• •"•;~t~~r; 
·.~·-..: ~re or!&~~enarr 
·· ·-y.:.· ttve""'iDro'aHf.~ih~.te~~ 
..:-... ~.~~&fc!ahll-iaieitecs b ··tile· t&hitur. · · 
if~clfiflzlci ~eire;"· · .. ~=ues ~· -~~~rf~~~~~~UJ f;r~-c ilc;?ltit\ifo&-Yit~mee\! woUld~; 

~~·~L·l~~· . . --~-~~. 
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sert his rights against the creditor in the latter's suit, or will bring a cross­
action against him. The surety has no claim for damages against the. grantor 
for a breach of covenant in a deed to which he is no party and under which 
he acquired no interest, and hence would not be permitted to occupy the 
position in the suit of claiming damages against the grantor. This right, as 
stated, belongs to the principal alone. 73 ~or can a surety set off or recoup 
against the plaintiff's claim a purely legal demand growing out of' an entirely 
differ~nt transaction from the claim asserted by the plaintiff. The provi­
sions of Virginia Code, § 8-241 and \Vest Virginia Code, § 5631 were not 
intended to alter or modify that provision of Virginia Code, § 8-240 and 
\Vest Virginia Code, § 5629· which exclude the right of a surety to set off 
against the plaintiff's detnand a claim due to such su.rety by the plaintiff.TS 

In a common-law action agai_nst a principal and surety on a bond, the 
surety cannot set up a defense under the statute that the plaintiff creditor 
without the consent of the surety had released a lien which he had on the 
property of the principal debtor as a security for the debt. Such a defense 
is a matter of exclusive equitable jurisdiction.11 If, however, the matter of 
relief consists of mere failure of consideration, something showing that the 4 

plaintiff has no right to reco\·er anything on account of some defect in the 
contract, not giving rise to a separate cause of action, then it would seem 
that the defense inay be made by the surety. Failure of consideration here 
means practically -a want of consideration, e. g., if the sale be of a patent 
right, and the patent is void.TB 

§ 2 51. Cross-claims under the Virginia Rules of Court .. 

Prior to the adoption of the Rules of Court a defendant could not in an 
action at law brought against him assert any claim which he might have 
against a codefendant. Now the defendant may assert as a cross-claim against 
one or more codefendants any cause of action arising out of the matter 
pleaded in the notice of motion for judgment.n It is not believed that the 
defendant thereby is authorized for the purpose of asserting such a claim to 
join third parties not joined by the plaintiff as defendants in the original ac­
tion.so It, moreover, is clear that the matter must grow out of the 5a!D~ 
transaction or occurrence upon which the plai~tiff's cause· of action is base_d. 

. ··: -. 
75. Kinzie v. Riely, 100 Va. 709, 48 S. ·E. 87B. 
78. Stimmel v. Benthall. 108 Va. "ifli. eo S. E. 1es. • 
77. First Nat. Bank v. Parsons. .fa w: VL.-i37, 24 S. E. 554.-
78. GiJiespie v. Torrance. 25 N. Y. soa, ai Am. Dec. 355. 
79. Rule of Court (Va.), 3:9. · · · · 
so. Masters v. Hart, 18i Va. 9ei. ~5 ~· _E. (2d) 205. · 
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ha,;e accrued prior to or riurin~ the period ()£ such service. This provi::ion 
is a valid exercise of power by the Federal Government and go,·ern:; ac­
tions in the state as well a;:; ierleral courts.Hb The courts ha\·e also uniformly 
held that the ~tatute applies not only to actions by persons in the military 
service a!;'ainst civilians, but also to actions by civilians a:~ainst persons in 
the military sen·ice;Hc There, however, are r.o holdin~s on this point in \'ir­
ginia and \Vest Virginia. 

44a. ~o U. S. C. A. App., § 325. 
44b. Perkins v. ~lanning, .S9 Ariz. 60, 12!! P. 2d 85i; Blazejowski v. Stadnicki. 

317 ~lass. ::52, .58 ~- E. 2d 16-1: Crawford v. Adam~. 213 S. \V. 2d 721. 
44c. See ca.ses collected in 26 A. L. R. 2d 296-2!>6. 

§ 238. New promise or acknowledgment. 
Pa1e 422, n. 75. In Bickers v. Pinnell, 199 Va. -&H, 100 S. E. 2d 20, it was held 

that a letter '"·ritten by the decedent shortly before his death, to an officer of th~· 
bank which he had appointed as the executor of his will, acknowledging an in· 
debtedness to his daughter, was a sufficient acknowledgment of the debt to have 
the force of a new promise under the provisions of Va. Code, § 8-25. The con· 
tention that the promise was ineffective because not made directly to the creditor 
(his daughter), was held to be without merit in the circumstances of the case. 

CHAPTER Jl. 

SET-OFFs, R£cot:Plf£:ST, A~o Cou~TERCLAtY. 

§ 241. Set-off-Definition. 

Page .JJO. "Set-off is a counter demand of a liquidated sum growing out 
of a transactiGn extrinsic to the plaintiff's demand, for which an action on 
contract might be maintained by the defendant against the plaintiff and 
which is now exhibited by the defendant against the plaintiff for the pur­
pose of counterbalancing in whole or in part the plaintiff's demand, anri, 
where it exceeds the plaintiff's demand, of reco\·ering a judgment in his 
cwn fa\·or for the exces.:;." 0'• 

98a. Text quoted with appr\l\"31 in National Bank & Trust Co. v. Castle, 19~ 
Va. 6e6, ~,; S. E. (:!d) 22s. 

Page 430, n. 2. (n recognition of the drastic procedural changes made by Rules 
of Court (Va.), l:S, 3:9 and 3:10, Va. Code, § 8-239 was rewritten in 19H 
(Acts 195-4, c. 608) to read as follows: "The right of litigants to set off mutually 
existing ·claims and demands in a single action is hereby recognized, and in ac· 
tions at" law in courts of record. a deicndant may counterclaim against the plain· 
tiff or cross-claim against another defendant to the extent permitted and in the 
manner preo;cribed, by the applicable Rules of Court adopted from time to tim~by 
tho Suprcrne Court of Appeals." The rationale of the amendment is explained by 

Va. Code Commiuion which recommended it, as follows: .. Although § 8·239 
~1S~.IUJt)crse<Jed by R-ules of Court. 3:8, 3:9 and 3:10 which clearly expand the uab­

~~~~~ ter of counterclaims, it is felt that since the right of set-off wo not rec­
~;t:.~~~··~·~· by the common law, it is advisable to give abtutory recognition to the 

ol set-off as diatinpiahed from the kind of claim which may be 10 used and ... ·-
D!t.J~(~~edurc thes:~~ P:o~ thia reason }1..~J~«~.~uncnded that th~ ~~~ve, (r~~,!~:-{.. 

:·· . .... 

" t'.: .. .. . •· .. 

.. •. 
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• ring to the statute as enacted) be enacted as a substitute for the present § 8-239.'' 
Va. Cotfe, §§ R-239.1 and 3~239.2 were added to the Code in t9.H (Acts 1054, c. 

6U~J to provide ior counterclaim procedure in courts not of record. As will be 
readily observed, these statutes in large measure are adaptations of the procedure 
prescribed in the Rules of Court. 

Va. Code, § 8-2-10 was rewritten in 1954 (Acts 195-1, c. 553) but without sub­
stantial change. The purpose of the amendment was to adopt the terminology 
used in the Rules of Court. 

Va. Code, § 8-240.1 was not amended although its terminology would seem to 
be obsolete in view of the Rules of Court. It may be observed that the Code Com­
mission recommended the repeal of this section as no longer necessary. House 
Document !-Io. 16, 1954 Session, p. 23. 

§ 2.42. Actions i~ which set-o1fs are available. 

Page -IJl: Add, at end of section: In \Vest Virginia .the law with resped 
to set-off has been drastically changed by its Rules of Court. ~Iany of the 
existing statutes are rendered obsolete, in whole or in part. \Vest Virginia 
Rule of Civil Procedure 13 is substanti~lly identical with the correspond­
ing Federal Rule.• The rule speaks in terms of "counterclaims" instead 
of "set-off" •. A counterclaim or cross-claim against a co-defendant may be 
filed in any action. Indeed, if the subject matter of the defenda1,1t's counter­
claim arose out of the same transaction or occurrence upon which. the 
plaintiff's claim is based, it must be asserted in the plaintiff's action by the 
terms of the Rule. If the defendant fails to assert such a counterclaim and 
the plaintiff's action goes to final judgment, that judgment will be res judi­
cata and available to the former plaintiff to bar any subsequent action 
orought by the defendant against him on the cause of action which he could 
have asserted by way of counterclaim in the first action. On the other 
hand, if the subject matter of the defendant's counterclaim did not arise out 
of the same transaction or occurrence upon which the plaintiff's action is 
based, he has the option of asserting it as a counterclaim or staying out of 
the plaintiff's action and bringing his separate suit upon it. This distinction 
between compulsory and permissive counterclaims, together with the pro-

---:- vision in the Rules allowing a defendant to assert a cross-claim against a ... ,. ,.4. 
V,o-defendant or against a third party brought in by him as a co-defendant, . 

-· is among the more important changes in the law of "set-off" . effected by 
the new Rules of Court. 

8a. F. R. C. P. 13. 

§ 243. Subject ·Of aet-o1f. 
Yase ':13, n. a. F~r changes in Va. Code, I 8-239, see ante, § 241, n. 2 this sup­

plentent. 
The Virginia Assembly in 19"54 (Acts 1~5-1, c. 553), -:ewrot; § 8·240 in order to . 

adopt the "counterclaim" language ased by the Rales of CouR (VL), but -rio 
aubstantial change was made in the procedure thereby prescrib~ _· ~ 

-· ..... ~:. .• .-.. Pago ~3. n. ·ti. The rule announced in Stimmel "· Benthal, lOSjL~l4t; 
~~~Tal~. that the surety may aot a11ert apiast the creditor hj··-w&,-of .. 
l!::·lln"••~fv·• peraonal claim apinst the cre~~toc u ~atinpish~cl from· a: 

. "'"'~...,..., ... , .... ......-; .... ., '~ . .....,. .. -

~: J :.,~ ~,. "}~;~~(;;~~5~~:~~~:~-~:-~~~ .. f·~~~~· ~~iii~~ 
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the creditor to the principal, unless the principal is insol.,·ent, has long been estab· 
lished in Virginia. See in this conn.:ction, Edmondson v. Thomasson, 112 Va. 326, 
71 S. E. 538. It must be observed, however, that Rule of Court (Va.), 3:8 pro· 
vides that the defendant may counterclaim against th~ plaintiff any cause of action 
at law for a judgment in personam for money that he has against the plaintiff. If 
this language is literally applied, it would seem that the surety could counter· 
claim against the creditor upon the individual obligation of the creditor to the 
surety. The Rule of Court makes no mention of an exception in the case of actions 
against a surety. On the one hand, it may be argued that since the Supreme Court 
of Appeals adopted this rule with full knowledge of the principle laid down in 
Stimmel v. Senthal, supra, and of the provisions of Va. Code, § 8·2-lO, its fail­
ure to include an exception covering this situation indicated an intention on the 
part of the court to change the law. On the other hand, it may be argued that 
since no mention was made in Rule of Court (Va.), 3:S of the relationship of 
principal and surety between the defendants in an action, the established practices 
and procedures would continue in effect, as stated in Rules of Court (Va.}, 3:1. 

Page. 43" n. 18. Va. Code, § 8-2H was rewritten in 1954 (Acts 195-t, c. 611). 
The most important change other than that of terminology in order to conform 
to the Rules of Court, was that which now has the effect of stopping the running 
of the statute of limitations as to the defendant's counterclaim by the filing of the 
plaintiff's motion for judgment, if the subject of the counterclaim arises out of the 
same transaction or occurence which is the basis of the plaintiff's claim. 

For dfect of \V. Va. R. C. P., see ante,§ 2t2, this supplement. 

§ 2 4 4. Acquisitian of set-offs. 
Page 434, n. 20. For changes in Va. Code, § S-2H, see ante, § 2-'3, n. 18, this 

supplement. 
Va. Code, § 8-24~ was rewritten by the General Assembly in 1954 (Acts 19.5-1, 

c. 619) in order to conform to the Rules of Court (Va.}, but without substantial 
change. 

At the same session of the Virginia General Assembly § 8-2-'6 was rewritten 
(Acts 195-l, c. 619) with appropriate changes in language and with one important 
procedural change. The altcrnati\·e procedure of impleading the assignor of the 
contract by merely giving notice to him was eliminated. Under the statute as re· 
vised, he must now be impleaded by means of a rule issued either by the court or 
by the clerk at the instance of the counterclaiming defendant. While the statute 
is sil~nt on the subject, it is bdieved that the proper practice is for the defendant 
filing such a counterclaim to attach a copy of his counterclaim to the rule to pe 
served upon the assignor. The assignor must then reply to the counterclaim as 
prescribed in Rule of Court (Va.), 3:10. 

Page 435, a. M. The reference in this footnote in the bound volume to Va. Code, 
' 8-.UO should be to Va. Code, § 6-.UO. 

§ 246. _Application of set-oft"s. 
Page .sa, a. 11. For changes in Va. Code, §§ 8-339 and 8-240, see ante, I 2-11, -

a. 2, this aupplemcnt. 
When the Generil Assembly of Virginia revised the atattSte~ discussed in this 

chapter in 1954 in order to make them conform both in terminology aad procedure 
to the Rtdea of Cour~ I 8·2-tO.l was ·retained. It• reteutioa without-ctiange is not 

1eem1 entirely uaaecessuy. J!ulea ol .:Coart ("{L}i~Ad 1:10 . 
...... -..,=-···-- be atirely sufficient to permit the plaliulft to: . :i~aQliiiterclaim -

:"1~Tciil&ust1'1 couatcrclaim, assertini any ~ttc:r ~'t ... ~ih'i 'iubjeet 
· ~ ori1inal ~~~~~ .fot, !fat. C?J 

cncfant ~nder 
i44 i:1o. • ·· · 
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Page 438, n. 29. For changes in Va. Cod~. §§ 8-2-'5 and 8-2-16. respectively, see 
ante, § 2H. n. :!0, thi-; supplem~nt. 

Although Rule of Court ( Va.), 3 :9.1 expressly forbid5 a defend~n t to bring in a 
new party, and Va. Code, § 8-2-16 al!ows the defendant who is sued by the assignee 
of a claim ari5ing out of contract, to bring in the a.;signor in order to recover from 
him any excess o,·er the amount of the assignee·s claim, it is believed that Rule of 
Court (Va.), 3:9.1 was not intended to abolish this procedure. The rules da not 
purport to deal with this somewhat infrequent situation and provide no substitute 
for the statutory procedure. 

§ 246. Pleading set-oif. 
Page 438, n. 31. For changes in Va. Code, § 84 239, see ante, this supplement, § 

2-11, n. 2. It is obvious that even when the subject of the .counterclaim is a debt, 
the former practice oi merely filing an account is no longer available. The party 
asserting the counterclaim must either state his counterclaim in his grounds of de­
fense or file a separate plea of counterclaim. 

In Virginia, the assertion of a counterclaim is always optional, whether the sub­
ject matter upon which it is based arose out of the same transaction or occurrence 
pleaded in the motion for judgment of the opposing party or not; that rs to say, 
the party in whose favor the counterclaim exists may either assert it in the action 
brought against him, or may refrain, and make it the subject of a separate action 
in which he is plaintiff. In \Vest Virginia. however. the distinction between com­
pulsory and permissive counterclaims which is observed in the Federal Rules 
(W. Va. R. C. P. 13), has been written into its rules. If the subject matter of the 
counterclaim arose out of the same· transaction or occurence that is the basis of 
the plaintiff's complaint, it must be asserted in the plaintiff's action, or not at all. 
\V. Va. R. C. P. 13(a). On the other hand. if the subject matter of the counter· 
claim did not arise out of the same transaction or occurrence as that upon which 
the plaintiff's complaint is based. its assertion is permissh·e merely. The party in 
whose fa,·or the counterclaim C.'Cists may either assert it or may bring a separate 
action upon it. 

Page 43'7, n. 32. Va. Code, § 8-2H was amended in 195-1 (Acts 195-1, c. 611) to-­
provide that if the subject matter of the counterclaim arose out of the same trans· 
action or occurrence upon which the plaintiff's action is based, the statute of limi· 
tations on the counterclaim is tolled from the commencement of the plaintiff's 
action. 

There is no similar provision in the \Vest Virginia statute, and W. Va. R. C. P. 
13 is silent on the subject. It would seem, therefore, that in \Vest Virginia the. 
statute of limitations continues to run until the counterclaim is filed, regardless. 
of whether the subject matter upon which it is based arose out of the same trans­
action as that upon which the plaintiff's complaint is based or not. W. Va. C9de, 
§ 5634. In both Virginia and West Virginia the statute of limitations continues to 
run on a cross-claim until it is filed. Va. Code, § S-2U; Rules of Court (Va.), 3:t; 
W.Va. Code, §563.fi W.Va. R. C. P. 13. . 

Page 43'7, n. S4. The practice of merely filing a list or an account in order to as: 
aert a debt by way of set-off is no longer proper either in Virginia or West Vir­
ginia. In Virginia former Code, § 8-239. _authorizing -this practice has been amended 
10 as to eliminate that provision. See ante, § 241, n. a, this supplement. It r. be-.,·. 
lieved that the similar provision in W. Va. Code, § 5629 has been sup4era.eqc:!1._ •• ~1 
W.Va. R. C. P. -13.- ..... -. 

s•'1!.:-:Recoupme~J:-:-De1l~ltion.- ~ -~ . i~· 
Pqi al;"i:•11; ~rf~j~ cltc4 ·rg~ Natiqnal Bank & Trutt eo:".;. 

eae,· ss 5~ " (td) til.~-._ . i:':- · ·~ 
-~},~~·;::::. . .:~·- ·- . . _-:;t:".. . 

• IJ.fii! .·.-:;;p·~. ~~-~.-~ ... ~ z .. : -~~~=:·.~, ·~~ . 
_ .. ~ ~.i--:-·::-•.. •. -: :., .~· .~~··. ~ 
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§ 249. Virginia and West Virginia statutes ot recoupment. 

-.., ,_ 

Page 438, n. 40. Va. Code, § 8-2U was rewritten in l!J5-t (Act.; L!J.H, e. 61 ;) 
principally in order to eliminate certain material in the former statute which 
seemed to be unnecessary. Perhaps the most important change wa:S elimination 
of the provision requiring verification of a plea undc:r the statute. \"a. Code, § ~-
2-12 was. repealed in 1954 (Acts 195-1, c. 593) as a r..:sult of which, the rejection of 
a pJea- filed under § 8-Ul may or may not be r~s j11dicato in a sub:;equent suit or 
action,.depending upon the grounds upon which it was rejected. 

Page 4<&1; n. ta. \Vith respect to changes in Va. Code, § 8-2H, see ante, § 219, 

a. 10, this supplement. · 
Pa1e 441, n. 48. Ante, n. -!0. 

PtJge .J~Z. "If a defendant desires to reco\·er the excess he must, therefore, 
make his defense Under § 8-241, by a S~Orn plea." !lOa 

lOa. By amendment to Va. Code, § S-2H (Acts 195-1, c. 617) the verification 
is no longer- necessary. It will be sufficient if the party counterclaiming under the 
statute states the grounds of his counterclaim in his grounds of defense or makes 
it the subject of a special plea. It need no lon'!er be sworn to. 

Page 443, n. 58a. Sec n. soa. 
Page «e. n. 71. Ante, n. soa. 

§ 251. Cross-claims under the Virginia. Rules of Court. 
Page oi48, n. 80. Rule of Court (Va.), 3:9.1. 

As to cross-claims under \V. Va. Rules oi Court, see \V. Va. R. C. P. 13(g). 

CH:~PTER 32. 

BILLS OF PARTlCl"LARS .\XD GROt: XDS OF D£FE:-ISE. 

§ 252. The statutes and their objects. 
Page 450. Add at begintring of stet ion: "It must be carefully borne in 

mind that in order to file a pleading in re:;ponse under Rule of Court ( Va.), 
J :5 and thereby not be in default at the expiration of twenty-one days, a 
defendant must file more than a motion for a bill of particulars. \Vhile 
under Rule of Court ( Va.). 3:18 "motions in writings" are pleadings, a 
motion for particulars is not the pleading in response commanded by Rule 
of Court (Va.), 3:5." SOa 

80a. Williams v. Service, Inc., 199 Va. ~26, 99 S. E. {2d) 6-18. 

_ Pa1e UO, n. 1. For the standards of sufficiency of pleadings under the Virginia 
Rules of Court, sec ante, Ch. 21, §§ 192, lSS, this supplement. . 

In support of the general rule stated in the text, see State v. Smith, lJ.& \V. Va. 
:s;a, sz s. E. Ud) s-&s. 

It is believed tfiat \V. Va. · R. C. P. 12(e) authorizing the motion to make 
more definite and certain, now supersedes the practice of moving for a bill of 
particularsjn \Vest Virginia. . 

·Paie 450, n. 2. The: statutory standards supporting a demand ·fO£ a~· bil~ of par­

a!e mcrcly.d«laratory of the comm~n la~-~~~4~~~ ~.g~:homa;,~f. v. 
134 W". VL 153.f, ~0 s. E. (9d) 6QQ. -- . . f.~.:.lfj·~~ ·.~·· .· . ~ 

Shenandoah River Lodge v. Dovel, 192 Va. Glf, .. ~~~ E. (lcf) sta CJ.pply• 
Cod I I 1 ) I• •. ,-, -.~ ···:..::l :,. . · .:.;• ·. · ~· 

e, . • 11 • ... '" ··: :.-;-~ .. ~ .. ·~ .. ~.-- . ·--~ ,. - ·- . . ~..ii~~~ I 
~~"';;.-;:;.~:..:.~·t~-=.~·'-';..·~'.· • •. ~ !:?~~~}:~~:· 
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lB8 Va. 184 serting demand, is insolvent or nonr,. •. , ..... , .... 
ODESSKY v. MONTEREY WINE CO., Inc. applies only to equity practit;e. 

Supreme Oourt of Appeals ot Virginia. 
f • • Sept. ~ 194& 

0 • --

f. Sot-of and counterclaim e=28(2) 
A special plea of set-off, in effect a 

statutory plea of recoupment, and an en­
largement of. common-law right of recoup­
ment, is.available under statute only when 
C:iaim, . sought to be set-off, grows out of 
contract sued on.. Code 1942, § 6145. 

2. Set-off and counterclaim ~35(1) 
Under statute authorizing defendant 

in action for debt to prove and have al­
lowed against such debt any payment or 
set-off which is so described in his plea, 
or in an account filed with papers in a 
cause, that which is the subject of a set-off, 
must be a_ liquidated demand, "liquidated" 
meaning that which can be ascertained by 
computation or calculation from definite 
data supplied by evidence and does not lie 
in mere opinion. Code 1942, § 61-t4. 

See Words and Phrases, Permanent 
Edition, for all other definitions of 
"Liquidated". 

3. Set-off and counterclaim ¢::::>35(~) 
Damages allegedly suffered by wine 

distributor growing out of breach of war­
ranty in connection with prior purchases of 
wine for which he had paid purchase price, 
based on wine returned to him, wine re­
filtered, and loss oa account of wines sold, 
stated claim for "unliquidated damages", 
which could not be s~t off against wine 
manufacturer's claim against distributor 
upon compromise agreement fixing amount 
due on a subsequent purchase of wine by 
distributor. Coae 1942, § 6144. 

See Words and Phraat'S, Pl.'rmnneot 
Edition, for all other definitions of 

"Unliquidated Dnmogcs'". 

4. Appoal and error ¢=172(1) 

Defendant"s claim that trial court 
should not have rejected his plea of set-off 
because plaintiff was nonresident, being 
raised for first time on appeal, could not be 
considered. 

6. Trfal ~11(2) . 

-~.·'Statute docs not authorize 
o'i p~rely legal action" to chancery 
court because of nonresidence· of ~ 
and in order that defendant inay assert 
off not pleadable at law. . Code 1942, 
6084. . ,; 

Error to Court of ~wand Chancery 
City of Norfolk; Burnett Miller, Jr., J 
Designate. 

Action by Monterey \Vine Company, 
against Morris Odessky, trading as 
tional \Vine Distributors, to recover 
compromise agreement fixing· amount 
on purchase of wine, wherein def~nd:u:tt~ 

filed what he termed a special plea of 
off. To review judgment rejecting 
fendant's special plea of set-off, th~ 

fendam brings error. 

Afiirmed. 

Before HUDGINS, C. ]., and EGG.LES- ~ 
TON, SPRATLEY. lll!CH:\XAN, STA· 
PLES, and MILLER,]]. 

Herman A. Sacks and Norris E. 
pern, both of Norfolk, f~r plaintiff in 

Maurice Steingold, of Norfolk, and 
el Steingold and Samuel A. Steingold, 
of Richmond, for defendant in error. 

SPRATLEY, Justice. ·:.·. '\. ·. 

:\lontcrey \Vine Company, Inc., he 
after referred to as the plaintiff, is a 
facturer of wine. Morris Odessky, 
after referred to as the defendant, 
as N a tiona I Wine Distributors, at the 
of the transaction hereinafter 
was engaged in the business of bottling 
selling- wine at wholesale in the city 
Noriolk, Virginia. 

The defendant purchased from the plaiJto 
tiff assorted grape and raisin wine on J 
17, 1946, July 3, 1946, July 4, 1946, 
August 12, 1946, of the value of $12,. 
for which he made full payment prior 
the institution of this proceeding. 

5. Set-off and counterclaim ~35(1) In independent and separate; 
The rule that unliquidated claim may tions, the defendant purchased from 

be pleaded as set-off where plaintiff, as- tiff on July 19, 1946, 2.012 gallons 
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cherry wine for $4,325.80, and on August theless, in view of its belief that the defend-
26, 1946, 493 gallons of cherry wine for ant was in financial difficulty, it agreed to 
$1,099.95. These purchases, plus a federal accept the sum of $4,580.95 in full settle­
tax of $275.75, amounted to $5,701.50. The ment of its claim as evidenced by their 
~J.cmdant failed to pay these items when written agreement. 
;ru:: · According to the plaintiff, he stated The defendant for his grounds of de-

if&... ~.t. ~~ . was '~~U .; of . funds, but YfOuld fense stated thaf:th~=- ~greement of Sept em~· . · 
!If ~ake payment· Jater. .S~bsequentty, he ber 23, 1946, Wa.s ·made upori' the· conCliti~ 
~ Claimed that the quality of the wine failed that the 2,505 gaJlons of cherry wine would 
- ~:~ome up to the warranty of the plaintiff, be good and merchantable: that it' later 

· ~d· he was t.ll'iable to sell it to the retail developed it was not good and merchanta· 
trade. As a rest:tlt representatives of the ble; that he was unable to sell it; and that 
plaintiff had a conference with the defend- he denied liability by ~eas~n of a failure of 

.v.."- ant at the latter's office in Norfolk on Sep- consideration. •·. ;.· ·_ · · ·· 
~ ~ember 23, 1946. The pla~ntiff 

1
a·g

4
r
0
eed to 

... ·. make a reduction o·f appro~tmate y cents 
per gallon for the. wine sold. This was ac­
cepted by the defendant, and the parties 

·.:-. entered into the following compromise 
~ agreement: . 

"September 23, 1946 
.. , ~!We, the party of the first part, known 
as National Wine Distributors, agree to 

S.: pay to the party of the second part, known 
as.Monterey Wine Company, the sum of 
$4,580.95 within the period of ninety (90) 
days from the abo,·e date. 

"Said amount of $4,380.95 is for full 
payment of 2,505 gallons of Cherry \Vine. 
Said amount also includes full payment of· 

·~:·· Fet-~ral Taxes in the amoWit of 15¢ per 

~ ~. "National Wine Distributors 
·. "(Signed) M~ f:?dessky." 

. On or about November 8, 1946, the de-
fendant placed the plaintiff on notice that 

. ·. he would not comply with the terms of the 

•
ve agreement. Thereafter, the plaintiff ... .. , 

... nstituted this proceeding by notice of mo-
t~·~· _tio .. n against Morr. is Odessky and. Bessie 

~essky, individually and trading ·as Na-
:tional \Vine Distributors, for a judgment 
. .,:.r $4,580.95. A copy of the agreement 

. ; vias; attached to the notice of motion. 

~~~~sie "Odessky filed an affidavit de~ying 
that she owned, operated, or controlled any 
interest in National \\"ine Distributors. 

. During the proceedings, a non-suit was 
~ taken as to her. 
l:. Plaintiff filed a bill of particulars in 
,Y.which it stated that while the complaint of 
:·":~·· the defendant as to the quality of the 
~-cherry wine was without foundation, never-

In addition, the defendant filed what he 
termed a "Special Plea of Set-off," verified 
by affidavit. In this plea he aJteged that 
the grape and raisin wine purchased on 
June 17, July 3, July 4, and August 12, 
1946, for $12,179.80, for which he had made 
payment, did not comply with the warranty 
of the plaintiff as to quality and alcoholic 
content; that by reason of the breach of 
warranty he was required to take back a 
vast quantity he had sold; that he suffered 
other expenses in connection with the effort 
to make it salable: and that as a proxi­
mate result he sustained the following dam­
ages: 

"941 Cases Bottled Wine Re-
turned •.• ." ..•••.••.•••• : 

25 Cases Bottled . Wine in 
Stock ••••••••.•••••••••• 

Freight and rebate to Max 
Nachman •.•............• 

Rebate to Tidewater Distrib--
utors •.•.• . • •. : . ......... . 

Refiltration ··of 373 Cases 
\Vine ••••••••••. .- .•...•• 

Refiltration on shipment to 
Roanoke Distributors ....• 

Freight on shipment to Roan­
oke ·Distributors ........• · 

Freight to New B-runswick, 
N. ]., for freezing wine ..• 

Cost of freezing wine ...... . 
Loss of Federal Tax ....••.• 
Five days labor. • .•.••••..•• 
Labels and caps lost ..•.....•• 
Storage charge ........... . 

$5,075.38 

152.50 

122.20 

25.00 

373.00 

372.00 

496.34 

342.70 
894.00 
268.20 
600.00 
96.60 

200.00 

'.: 

Total ................ .- $9,017.92" 

55 



3:l2 Va. 49. SOUTH EASTERN REPORTEU, 2d SERIES 
1 
·~ 

He prayed that the sum of $9,017.92 be; 
applied as an off-set to the debt claimed by 
the plaintiff and that the pl~intiff pay to 
him the amount in excess of that debt. 

The plaintiff moved to strike out the 
"Special. Plea of Set-off'' on the ground 
t~~)t was a claim for unliquid;1ted c;lam­
.~pising out of a tr~~!C~iQgjJ:ld~~nd­
. ~t ... of'.the transaction sued+on. ·~~ ~al 
coutt sustained the motion over the ob j ec­
tion of' the defend~nt. The case was then 
presented to the jury solely as to the sum 
due for the purchase of the cherry wine, 
the defendant being limited to the grounds 
'tated in his grounds of defense. The jury 
returned a verdict for the plaintiff for the 
full amount claimed. Since the verdict re­
solved the issue as to the liability of the de­
fendant for the purchase of the cherry 
wine, we need not set out the evidence in 
connection therewith. ' .: 

The defendant's sole assignment of er­
ror 'is i:o the trial court's rejection of his 
"Special Plea of Set-off." In his brief, 
he says: 

•• • • 0 

"\Vhether or not the plaintiff was enti-
tled to recover on the aforementioned non­
negotiable note was a question of fact, and 
the jury having found in plaintiffs favor 
we are not questioning the correctness of 
its verdict. We shall, therefore,· confine 
this. argument briefly to the actioiit"of. the 
Court in rejecting the special plea of set-
oft'!' .: .. ;~:: 

We shall accordingly direct our atten­
tion only to the action of the court com­
plained of. 

0 •••••••••• 

(1] The defendant's so-caUed .••special 
Plea of Set-off" admittedly ~mbodicd a 
claim for damages arising out_ of a different 
transaction from. that sued on. A special 
plea of set-off in Virginia, in effect a stat­
utory plea of recoupment, and an enlarge­
ment of the common. ~aw right of recoup­
ment#.i' available under Virginia Code 1942 
(Michie), section 6145, Acts 1Si2-i3, page 
196, only when the claim scught to be set­
off grows out of the contract sued on. 
Joseph H. Baker & Co. v. Hartman, 139 
Va. 612, 124 S.E. ~25 ;. Richmond College 
v. Scott-N uckols, 124 V a. 333, 342, 98 
S.E. 1; Dexter-Portland Cement Co. v. 
Acme Supply Co., 147 Va. 758, 766, 133 

S.E. 788. In the last cited case the dis-
tinction between set-off, common law re- ·· 
coupment and statutory recoupmep.t is clear­
ly stated. 

&. [2] The damages claimed by defendan~ 1 
were clearly not allowable uii'der the special 
' ' 1 
plea of set-off provided by section 6145 .. , 
The.·d~r~ndant conten~s.~~h~~C!~er, that ·hi~~ 
plea shouJct have been cOftstdered as a plea t 
of set-off f~r· Uquidated 'damages unde~. ~ 
Code, section 6144, which is, so far as ma~ 1 
terial, as follows : 

"In .an action for any debt, the defendant 
may at the trial prove, aod have alJowed 
against such debt, any paym_ent or set-off 
which is so described in his plea, or in an 
account filed with the papers in the cause, 
as to give the plaintiff notice of its nature, 
but not otherwise. • * • " ... ,•.: : .. ~ 

It is generaJly held· under statutes simi- . 
Jar to Code, section 6144, that that which is 
the subject of set-off must tie a liquidated 
demand, a debt against a debt. Bunting v. 
Cochran, 99 Va. 558, 39 S.E. 229; Tide- ·• 
water .Quarry Co. v. Scott, lOS V~'-160, 52 
S.E. 835, 115 Am.St.Rcp. 864, 8 Ann.Ca.s. 
;".36; Daker & Co. v. Hartman, supra; and 
Dexter-Portland Cement Co. v. Acme Sup­
ply Co., supra. 

· The cases defining what is a liquidated 
de~and within the meat:ting of statutes of .. 
set:.off in Virginia and elsewhere are con- f 
fusing and unsatisf~ctory. The confusion ·J 
in Virginia ·arises''/Porii an effort to 'give. 
the statute a liberal interpretation for the 
purpose of preventing a multiplicity of 
suits and effectuating in one action~~~~- .. j 
plete justice for both of the parties. .. ......... ~:, 

Beginning on page 394 in Burks' Plead­
ing and Pracfice (3rd Ed.), the authority 
of which is evidenced by. the frequency of 
its Citation by the bar .and the courts of~ 
V!fginia,. there is. a cle~r,.discu~.,i~~ of th~ i 
law of set-cff, as establish·ed in this State. 
. On page 396, the author says: 

,. * • • a set-off must be a debt, or 
at least in the nature of a debt, and that 
agai.nst which it is to be.. set off must like­
wise be a debt. It must·~ a debt again~t-~ 
a debt." ~. · :. · . .' · 

In 3 Blackstone's Comm., page 154, it b 
said: ,.The legal acceptation of 'debt' is a 
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sum of money due by certain and. express "Labor paid· Haycock & . 
agreement; as by a bond for a determinate Lewis account of so~ting 
sum; a bill or note; a special bargain; or out frosted and cull pota-
a rent reserved on a lease, where the quan- toes ..•.•.•.••..••••••• Sl.SO 

7.J.94" etc. tity is fixed and specified, and does not de- "Profits on car .••.••••••••• 
pend upon any subsequent valuation to set­
tle i~." 
.;:Uquidated means that which can be as­

,. ,~ed by computation· or:_;cai~J~tioar 
··.-··· from-definite data supplied by evidence and 
~. ~ ~oes not lie in mere opinion. New Idea 
•· Spreader '~o. v. R. M. Rogers & Sons, 122 

Va. 54,-94 S.E. 351. 
··:··For· definitions of liquidated and un- · 
liquidated daJJSagest see 57 C.]., Set-off and 
Counterclaim, §i 82(1) and. 84(2). 

In Dexter-Portland Cement Co. v. Acme 
Supply Co., Supra, the Virginia case$ are 
reviewed and analyzed. There the court 
relused "to allow damages for the breach of 
an executory contract to be used as a set­
off. 

In Joseph H. Baker & Co. v. Hartman,. 
supra, the facts are very similar to those 
here. Baker purchased thr~e car-loads of 
Potatoes. from Hartman. Two cars bought 
in November were paid for before the last 
car was purchased. Each sale w~s an in­
dependent transaction. Baker refused to 
pay for the third car unless plaintiff would 
allow him damages claimed to have been. 
sustained by reason of the bad. quality of 
the potatoes shipped 'in the first two cars. 
In an action by Hartman to recover for the· jt: third car, ··a special plea.: ;setting up~· the· 

'~ items of expense ref:rred·. to was rejected, 
. ., except as to that whtch related to the car 

of potatQes sued on. 
[:: 

·~"Soirie.;of~ the items attempted. tO be set 
off in the above case bear a striking re· 
semblance to. J those here. · There Baker 

~;· claimed damages -as follows: · 

. .~Lo~s account frosted and 
~~~:. .. ').tr.!No 2· <flint t · $109 "'~O :':;;· ~ · . · . .,... a oes . : . . • . . . . . ,, 
: · · •atarged back to you, ac- · ··.:'": ~:.: 
1.\·f .. · count of condition of po- : 

tatoes in this car and back 

Referring to these items it w~·s-:Said (139 
Va. 612, 124 S.E. 427]: . . . . 

"That· the~e. and many. other ent~ies. ~f 
like import· set out at length in the.plca are 
speculative~ uncertain, and largely depend­
ent upon the wisdom and judgment of the 
party asserting the claim, and relate to 
matters about which there will alwayS; be 
the widest· differences of opinion among 
men of equal intelligence and' fairness,· 
would seem to us to be self-evident. We' 
think there can be no doubt but that the· 
damages attempted to be recovered against 
the plaintiff are unliquidated, and that the 
trial court was clearly right in so holding, 
and in declining to set 'aside the verdict of 
the jury, a~~ its judgment is affirmed." 

There, ~s here, the damages dema~ded 
'in each plea were either due to the inferior 
quality ~~ ~the goods contracted for, the 
extent of the deficiency," and th~· amo~nt o{ 
damages resulting therefrom, all subjects 
of inquiry and determination by a jury 
and dependent upon opinion., 

In Xew Idea Sp:-eader Co. v. R. M. Rog­
ers & Sons, supra, 122 Va. at page 65, 94 
S.E. at page 354, it is said: : ~· ... ·:t: "·.~: 

. "It is true : tliaf' if the amount '~f th~ 
claim -o·f .th~ .d_c;(endants is so'"un.liquid~t~d: 
that it ·~~nnot 6~ ascertained by computa­
tion or calculation from definite data su~l 
plied by th~ evidence, an9 lies in mc:re 
opinion,, ~as· fo~ ·~stan~, damages for' n~t · 
using a"farm in. a workmanlike' .manner; 
for not building a house in a good. and suf . ." 
6cient manner; on a warranty for th~ . sa'i~ I 

of a horse; • • •, where the amount 
t~ be settled rests in the discretic;>.n, .Ju?g:-. 
~ent, .or:,o~~~i9n of the juey'-s~ch.ttaim· 
cannot be set off under such statute." (Cit-
ing cases.) · 

haul of same account of 
rejection." (Sundry items 

' 

: among them) 11labor at 
Norfolk reworking • • . • . • 57.75 

-z..oss ·of rotten potatoes, 46 

(31 In the present case, the plea of set­
off sets up no special damages but simply 
general damages based on wine returned. 

·-.wtne ~filtered;-:-anct ·toss on ~ccount ·oJ ·re­
funds for wine sold· ... There· "v/as· ml' mutual 

bags, $2.37 .. . • .. .. .. . . . 109.02 

t 
~greement between the parties fixing the-
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measure of damages for a breach of the 
contract for the-·.sale of the cherry wine. 
The amount of damages claimed has never 
been 6xed or agreed upon by the parties, 
and it is not fixed by operation of law, but 
must be ascertained by opinion .based upon 
evidence of the circwnstances and condi-

.. qp9J t;u~.ounding· tl_le transac~!on betw~en 
t~·"Parties, undervhlles of law govemmg 
breach. of"'cont"ract for failure of warranty· 
of quality~ · 

Odessky did not elect to rescind the con­
tract and return all of the wine. The por-, 
tiqn returned was in containers withoqt. 
sptcified. gallonage and based on an arbi":·. 
trary value. Wheth,er defendant exercised 
reasonable care and diligence to minimize 
the damage after being advised of the al­
leged failur.e of warranty, but failed to do 
so was a .. matter of opinion. Whether it 
was wise or proper to refilter the wine, 
and ·Whether or aot proper measures were 
taken in refiltration were matters of opin­
ion. Whf'~er· or not it- was· wise to ex­
pend $690:in labor and the quali.ty of the 
labor. empt6yed were . likewise matters of. 
opinion. The necessity and validity of the 
other items claimed are entirely dependent 
upon the answer to the above questions. 

[ 4] In this court for the first time the 
defendant, conceding but not admitting that. 
his plea of· set-off .was founded upon the 
plea of unliquidated damages, contends that 

· th·e· trial. court should not have rejected 
his plea because· plaintiff was a non-resi­
dent.· For support, he relies upon Ex 
Parte Mechanics Federal Savin~s & Loan 
Association (Zimmerman v. Central· Union· 
B~nk, etc.)"" 199 S.C. 23, 18 S.E.zCf;S92, 
139 A.L.R. 714. That case held that, ~n­
der certain circumstances, equitable dam-· 
ages can be allowed in set-off at law. 
There was no question there of non-resi­
d:;,~rp,~e~ :·I~ Vir;l~ia, .. equitable dam­
ages may be asserted in a plea of statutory 
recoupmertf under Code, section 6145. 

The defendant also relies upon certain 
expressions in Bunting v. Cochran, supra. 
That was an equity case, and non-residence 
was not in jssue. · · : 

<·The claim of non-residence of Monterey 
Wine Company, Inc., was not made in the 
court below. The record of the trial is:· 
devoid of any such suggestion. No bill. 
or certificate of exception was taken to pre.: 
serve such contention. It was not 
ed in the defendant's claim of defense, 
was there any evidence as to·:the res,idc:uti~ 
of the plaintiff.corporation.-.: 'Fhe &vid49ac~~ 
merely showed that it had~· a·n office 
New York City. The dcfense:now i"r1 tvolc@~ 

therefore, could not have been consi~crc~• 
by the trial court, and being raised foi' 
first time on appeal, this court cannot 
cognizance of it. Settle v. Browning, 
Va. 307, 133 S.E. i69. . 

[S, 6] Moreover, the rule in Virginia is 
clearly set out in Dexter-Portland Cement. 
Co. v. Acme Supply Co., supra, 147 Va. 
page 774, 133 S.E. at page 792: 

"The' rule of law that ·an unliquidated·". 
claim may be pleaded as a set-off where the 
plaintiff asserting the demand is insolvent 
or a nonresident of the state applies 
to equity practice, and is based upon 
equitable principle of chancery jurisdictiolf~ 
that the defendant is without adequate 
remedy at law. This rule has no applica-
tion to a suit at law. Bunting v. Cochran,· .., 
supra. Nor does section 6084, Code, au­
thorize the transfer of purely legal acl:toEta~• 
to the chancery side of the court because ~1 
of the nonresidence of the plaintiff, and in~ 
order tha.t the defendant may assert a de-: 
mand as a set-off that is. not pleadable 
an action at ·law." • 

This case is controlled by what was sa 
in Dexter-Portland Cement Co. v. 
Supply Co., sup~~ and Joseph H. Baker 
Co. v. Hartman, supra, both of which we 
li.eve to be sound in principle. In !u·r~arc:te.ll: 

ance therewith, the trial court did not 
in rejecting the plea of the defendant. 

For t:J}e reasons ~tat.ed, it foJ!~~s 
the judgment of the trial court must 
affirmed. This is without prejudice, how­
ever. The defendant may hereafter take 
such steps to en iorcc his rights, if any, as 
appear to him necessary and proper. 

Affirmed. :: 

• To the sume e:cec. see 41 Am.Ja~ .. :. Set-o~ uod Counterclaim section 17, pp. 721, 722. 
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· 8. Set-off and counterclaim $:=35(1). 
DEXTER-PORTLAND CEMENT 

ACME SUPPLY CO., Inc. 
co. Y. Damages (or breach of contract for future 

(Special Court of Appeal~. of '\"irdniA. Mar 
21, 1926. Rehearing Denied June 2-4. 1926.) 

I. Appeal and error «8='544 (I). 
Assignment of error as to rulings on evi­

.deoce need not bP. noticed. in absence of bill 
of e~c:eptlOA to such rulings. 

2. Appeal and error 4t= I 068 ( I). 
Plaintitl cannot complain of alleged error of 

trial eourt \\"it.h reference to Instruction, where 
YerdJct wu in its favor. 

3. Damages ~6. 
Damaces whicll are wholly uncertain can­

not be made certaiu b)' adoption of arbitrary 
standard of loaa. 

4. Set-off· and counterclaim ~5-"Set.off," 
"common-law recoupment," and ••statutory re· 
coupment" distinguished relative to whether 
they arise out of same transaction as to de· 
mand being liquidated and as to recovery over, 
method of pleading and as to being used in 
aotlon on sealed Instrument (Code 1887, §I 
3298, 3299, 3304). 

.. Set-off" arises out of transaction other 
•han one sued on. demand must ~ liquidated. 
~udgmeat for txCf!SS mny be recovered over un­
der Code, 1887, I 3304: it must be spedally 
pleaded uuder aection 3298, and may be used 

.in actiou on sealed instrument; whereas, "cum­
mou-low recoupment" arises out of contract 
!lueod on. amount need not be liqu.idnted. there 
can be no recovery over, it mnr be shown 
under :enerol issue, and. it is cot a \':lilable 
C)n sealed instrument: while .. statutory recoup­
ment'' under section 3299 arises oat of cnntract 
sued on. amount need not be liquitl:ut>d. ancl 
recovery over may be bad. it must be specioll1 
pleaded. and ma:r be based on equitable grounds. 

[Ed. Note.-For other definitions, see Words 
and Phrases. First ac ·' Second Series, Recoup­
meat; Set-off. 1 

5. Set-off and counterclaim $=35(2)-Unllqul­
dated damages for failure to deliver cement, 
arising out of Independent transaction. held 
not proper matters of set-off nor of common 
law or statutory. recoupment. "' ~ 

Unliquidated damages for failure to de.liver 
cement according to contract. arising out of 
independent transaction. luld not proper mat­
ters of set-off, common law or statutor1 recoup­
ment. 

On Rehearinc. 

8. Set-off and counterclaim $=22(1). 
Under Code 1919, f 6144, causes of actiou 

may be determined in single suit where plain· 
tiff"a demand aDd set·o« at law ore both in 
nature of debts. 

7. So~·ofl' aad co.unterotalm ¢=35( I). 
Demand for unliquidated damages cannot be 

aet off against aacertaioed demand, uor con 
demand• tor unliquidated damages be set off 
against each other. 

delivery of goods are .. unliquidated damages," 
o.s respe~ts rigbt of set-off. 

[Ed. Xote.-For other definitions. see Words 
nod Pllrnst's, First and Second Series, Unliqui­
dated Damages.] 

9. Set-off and counterclaim 43:=35(1). 
Whether damages are liquidated or un· 

liquidated aa respects set-ofl depeoda primarilr 
on terms of contract itself, and defendant could 
not make damoges for breach of c:Ontract of 
sale of cement liquidated by proof of use of ce­
ment from its retail stock. 

10. Set.otr and counterclaim e=::»8(2). 
Rule that unliquidated claim ma.r be plead· 

ed as set-off, where plaintiff, asserting demand, 
is insolvent or nonresident, applie1 ouq to 
equity practice. 

II. Trial 48:=11(2). 
Code 1919, § 6084. does not authorize trus­

fer of purely legal action to chancery side of 
court because of nonresidence of plaintiff, 
and in order that defendant ma:r assert set-off 
not pleadable at law. 

12. Pleading cg::::,41f. 
Exception to court's action in permittinat 

defendant to file plea of set-off was not waived 
by goin~ to trial on such issue or becanae cer­
tain evidence was excepted to as too speculative 
to justify recovery. 

13. Judgment ~199(3). 
Po\\"l'r. under Code 1919, I 6251. to enter 

jnn~mPnt for lief~>ndnnt "''twitb~tanding '"er· 
diet depends on there being certain and suffi • 
cient evidence in case to decide· it on its mer· 
its. 

14. Set-oft' and counterclaim $=35( 1). 
Demand is not liquidated unless It appears 

how muclh is due. and. if there is genuine con­
troversy as to which of two sums is due, it is 
still an "unliquidated demand." 

rEd. Note.-For other definitions, see Words 
and Phrnses, Unliquidated Demond.] 

IS. Sales €::=417. 
TP.stimon1 that there was no market at time 

of breach of contract for sale of cement, ud 
witness' judgment of profit it would have made 
on stock used~ laeld not to justify exception to 
rule that damages are difference between con­
tract and marltet price. 

Error to Corporation Court ot ·Newport 
News. 

Action by· tbe De~ter-Portland Cement 
Company against the Acme Snppty Company, 
Inc. Judgment for dett'ml:aut, and plaintltf 
brings error. Reversl'd and rendered. 

Garnett. To.rlor & Edwards, ot Norfolk, tor 
plalntltr ln ~rror. 

J. Winston Read,· Nelms, Colona 4:: McMur· 
ran, and L. ~ Mc~lurran, all of Newport 
Xewa, tor defendant ln error. 

. ---------------------------------------------~For otll.r cu .. Ml u.me topic &lld KEY-NUMBER ID all Ko7·Numbero4 Dtcoata &Dd ID4e:a:-. 
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HOLT, J. Tbe plalntUf ln error was plain· bered 2n74 tor ten cnrs of cement. The con· 
tUf ln the court below. The defendant lD tract price being "$3.33 for 1st car-bal. at 
error \vas defendant there. and so for conven- market price at time of shipment." Of this 
lence the parties wtll be designated as they order bnly one car was shipped. It ls said 
were In the trial court. · that, assuming that the cars were of average 

For some years prior to the lnstltutton ot capacity, there was a shortage be~ of 1,818 
this action the plalntltf bad been a cement barrels, and that ln this instnnce, also, a loss 
manufacturer, with its plant located at Naz- ot $1.25 a barrel, or of $2,272.50, waJJ suffered. 
areth, Pa., and the defendant bad been a deal· In due course these issues were submitted 
er at Newport News, handling large quanti· to the jury, whlcb returned a verdict for the 
ties of cement. lime, plaster, and other build· plalntUr 1n the full amount claimed In Ita no­
log material, and, as such dealer, bad been the tlce. None of the oft'sets were allowed by lt. 
representative or agent of the plalntlft' for the This l"erdict the defendant moved to set aside 
sale ot ita cement ln Newport News and as being contrary to the law and the evidence 
Hampton. That motion the trial court sustained to the 

The plaintiff ftled Its notice of motion for e~tent that It did allow ln full every otfset 
judgment on February 11, 1921, claiming $1,· claimed In the de!entlnnt's plea, and lt Ia ln 
018.09 to be due from the tlefendant, with ln· this form that this case comes before us for 
terest from the 31st day of July, 1920. This consldPration. 
Indebtedness was evidenced by certain pro- Four errors are assigned. They are: 
tested checks of the defentlant nnd a small .. (1) To tbe court's refusal to grant the 
balance on account. It c;rew out ot two spe- plaintitrs motion to reject the plea of set-off. 
ciAc work sale contracts numbered 3228 and .. ( 2) To certain rulings of the eourt on the 
3229, which contracts are not other,vlse ln· evidence offered. 
volved ln this litigation. These claims were .. (3) To the refusal by the ~urt to crant 
not dented, and judgment therefor went with· plaintiff"s instructions Noll. 2. 3, 4, 6, 1, and 8 

as ofFered: to the amendment to instructions 
out protest. 3 and 4. and the giving of the snme as amend· 

Defendant did, howel"er, claim offsets ed; to the granting of the defendant's ins true· 
amounting to $-1,195. They are set up In de-l tions Nos. 1. 2, 3. 4. 5, and 6. 
taU 1n a plea filed on March 3, 1924, and grO\\" .. (4) To tpe granting of the defendant's mo· 
out of transactions known as specific work 1 tion to set nsid"e the verdict of the jury as 
sales contracts and an open order contract. 'rt>ncft-rPd. and PntE>riu:; up final judgment over 

'Vheriel"er the defendant se<"ured an order~ n~nin~t rbe pl:tintilf, in the sum of $3.171.82. 
. . ' watb tnterest us above·." 

to furn1sh cement to a parucul~r contractor I · 
tor a particular piece of work, It, on ~he 1 [t] As~lgnment ~o. 2 tie:~ I~ "n"ith alleged er­
strengtb thereof, would place an ordPr "·uh. rors on the pnrt of the trial court as to rulings 
the plaintiff for material necessary. This v.·ns ~- on the evidence offered, but, since no blll ot 
a specific work sale contrnct, and d11fered In exception wns taken as to any ruling of the 
Its terms from those contracts ln which the court on the el"ldence. this need not be no­
defendant bought cement tor Its own use to be tlced. Walters v. ~or!olk & Western Hall· 
sold by lt at retaU from lts warehouse or way co .. 12!! va. 149, 9-1 s. E. 182. 
otherwise as lt might s~ At. This last con· (2] Like"n"ise assignznPnt No. 3 need not be 
tract was an open order contrnct. discussed. Since the t"erdict of the Jury was 

Three contracts of the first class are set out 
1 
tn fnYor of the pia intit'f for its full claim, it 

ln the plea. One numbered 1211 bore date of cannot complain of any supposed error of 
October 20, 1019, and lt 1s charged that the the trial court with reference to the lnstruc­
detendant falled to supply 343 barrels of ce- tlons. Fox '"· Mason, 139 Va. 667, 124 s. E. 
ment at the contract price of $2.73, and that 4(}j. 

such failure entalled a loss of $1.25".a barrel, The first and fourth assignments Involve 
or $-128.75. the same proposition: namely, that the trial 

Two other contracts of this class numbered court ln entering up the judgment on matters 
1-!07 and 1408 were. entered into on February set out in the plea npplletl an improper meas-
5, 1920. The cement 1n this Instance was to ure ot damages, In that under this plea and 
be furnished to Harwood and lloss, contrac· the evidence no damages could be recovered 
tors. The price agreed upon was $2.83 a bar· at all. These assignments for conl"enlence 
rel. There was a shortage here of 750 bar· will be consltlered together. 
rels. The loss claimed "':ts $1.25 a barrel, or It probably sufficiently appears from the 
$937.~. plea itself that the damages claimed and 

The last of these contracts numbered 1460 therein set up arise out of unrelated con· 
bears date April 19, 1920, and is known as the tracts tn nowise connected wlth those on 
street railway contract. The price agreed which the motion for judgment rests. All 
upon was $2.95 a barrel There was a short· that they have 1n common is that the buyer 
age of 445 barrels, which, on a like basts ot and seller were ln each instance the same. It 
calculntlon, entalled a loss of $555. It ~ that this does not suftlcJently appear 

In addition to these items, there was an fro1n the plea Itself, it is made clear b1 the 
:open order conbract of date.July9, 1929, num· el"idence. In tb~ case:. ~he st~bstance of. this 
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defense Ia that plalntft! did not furnish ce­
ment contrected for with reasonable prompt­
ness, In fnct. that lt did not furnish It at all, 
and that the defendant was forced to supply 
Its customer from stock on hand or from that 
purchased In the open market at prices not 
shown. In many instances loss la baaed up­
on estimated prodt on sates never completed. 
It Is said that tbla loss always was at the 
least $1.25 a barrel. Tbe evidence ls that lt 
waa 1D most eases greater. Just how great 
It Ia dlftleult to say from the testimony. But 
thf• eildenee does strongly tend to support 
the charge that there was a loss which varied 
from sale to sale. and was always more than 
$1.2G a barreL 

(S] Damages which are wholly uncertain 
cannot be made certain by the adoption of 
some arbitrary standard of loss and by charg­
Ing that loss, at least, was 1n every Instance 
sustained. We think that the damage here 
shown Is unliquidated, and arises out of con­
tracts Independent of those set out 1D plain· 
tla"s motion. 

[4] The dUfereuce between set-otr, common­
law recoupment. and statutory recoupment 
admirablY appears ln a note by Prot. Llle, 1 
Va. Law Reg. 332. That statement Is: 

.. Set·Ott. 

.. 1. Arises out ot 
11om~ transaction de· 

' hors the transaction 
sued on. 

"2. The demand must 
be Hquinated. 

"3. .May not only re· 
pel plflintiW"s claim, but 
(in Virginia) judcment 
tor tbe uc:eas may be 
recov~red over againat 
tb~ plaintff!'. (VL 
Code, aee. 3304.) 

"4. ~lust be specially 
pleaded, or a~ouut 
thereof filed witb the 

••Common-law Recoup. 
· mea~ 

.. 1. Arises out of the 
contract sued on. 

.. 2. Amount need not 
be liquidated. 

"3. Ma1 onb repel 
plaintilf'a claim (in 
whole or in part)-no 
recovery onr. 

••4. 1\fay be ahowu 
under tbe general issue. 

decla.res, [section 3299)). and cannot be availed 
ot under the general issue. 

.. ~. Ma:r be used though plaintiff's action ia 
on a sealed instrument. Thia i• another ad· 
vantage ot tbe statutory rec:oupment oYer re-­
..:oupment at common law. 

''6. May be based on equitable (u dlatln­
gufahed from legal) crouads.'' 

This court recently bad occasloli to consld· .. 
er this question In the ease of Baker v. Hart· 
man. 139 Va. 612, 124 s. E. 425--a case very 
much ln point. The drst paragraph of lta 
syllabus sustained by the text and by au­
thorities cited Is as follows: 

"In the instant case plaintiff sold defendant 
three carloads of potatoes. The Orat two c:ars 
were paid for before tbe last c:ar was purchased, 
each sale being an independent transaction. 
with ao connec:tion save tbat the purchaser and 
seJier were the same in each instan.ce. Defend· 
ant refused to pay for the third and last ear 
unless plaintiff would allow eert11in damages 
claimed to bave been sustained by reason of the 
bad quality ot tbe potatoes abipped in tbe first 
two cars. On motJou by plaintiff to recover 
tbe amount due on tbe last car, the court re... 
fused to allow defendant to plead by way of set· 
off damages sustained by it ID the purcbaae of 
the other two cars." 

[5] We have seen that UDtlquldated damag· 
es artsingo out ot Independent transactions 
make up in their entirety the claims of the de­
fendant. 'Coder the nuthoritles cited they are 
not in this case proper matters of set-o~ nor 
Dt common·la. w or statutory recoupment. 

It follows that the judgment of the court 
below must be reversed, and ftnal judgment 
entered here ln accordance with the verdict 
ot the jury, which ls the sum tiUed tor, wtth 
proper Interest. Thls Is without prejudice. 
The detendant may hereafter take such steps 
to enforce lta rlgbta as appear necessary and 
proper. 

Reversed. 
On Rehearing. 

plea. (VL Code, aec:. ~HRISTIAN, J. I.u order to properly dJs· 
3298.) 

"5. ~fay be used, "5. Will not avRil cuss the questions rnlsed upon this rehear-
though plaintUf'a action where plaintiff's ftction lng, it ls necessary to make a brlet statement 
ia on a .aealed inatru• ia on a sealed mstru- of the facts out of which this contrOVP.r&Y 
m9~ m~L aro~ 

"Statutor1 rec:oupmedt. 
Ml91th these ma1 be contrasted statutor.r re· 

eoupment under V'a. Code~ f 3290--often mis· 
c:alled 'plea in the nature of a plea of aet·otf.' 
This plea bear• DO resemblance wbate\·e~ a 
set-ott. but ia a mere enlargement of tbe com· 
moo-law richt of recoupment: 

"1. Arises out of tbe contract sued on (never 
out of a transaction debora the contract, as ID 
tile ea•e of aet-of. A.m. MAnganese Co. Y. Han.­
raneae Co., 91 VL 272 (21 8. E. 466). 

"2. Amount need not be liquidated. 
.. 8. M&7 not on17 repel plamtira claim (a• 

In eommon·law reeoupment), but defendant may 
have reeon17 oYer arainat plaiotU! for tbe 
exeeaa. Tbia Ia one of tho chief purpoae. and 
adYa.ntares of the atatutorr proceediDs. 

.. 4. Huat be •ped&Jq pleaded (the atatute ao 

The Dexter-Portland Cement Companyls a 
large manufacturer of cement at Nazaretb, 
Pennsyh·ania, and the Acme Supply Compa· 
117, Inc., handles large quantities of build· 
era• aupplles. lnclusiing cement. tor sale lD 
Newport News. Va., and tbe adjacent terri· 
tor.r. For several years prior to thls suit 
the Acme Supply Company, Inc., represented 
the Dexter-Portland Cement Company 1D thla 
territory' and thelr dealings were mutually 
satisfactory. 

Beginning lD the spring of 1920, there was 
a serious car shortage upon most of the rall· 
roads of the country. ud shippers ot cement, 
with othen, were allotted can upon a per­
centage basts. Tbese transportation restric­
tions produced a shorta&e of cement, anti 
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the demands of the bulldlng trades could I plalntJtr or with each other. Under the com· 
Dot be supplled; therefore the price of ce- mon-law practice In England and VIrginia, 
ment advanced considerably by reason of Its the court was without jurisdiction to bear 
eearclty. The cement manufacturers bad and determine these causes of action In a. 
sutllclent cement to meet the demand, but single suit. By early statute, which ts now 
could DOt get cars for lts transportation. embodied In section 6144, Code 1919, an ex-

Ill this condition of atralrs the Acme Sup- ceptlon was made to this rule ot practice, 
ply Company, Inc., bad six specific work con- where the. plalntltr's demand and the set--off 
tracts for eement with the Dexter-Portland at law are both ln the nature of debU. Wart­
Cement Company. and In June. 1920, placed man v. Yost, 22 Grat. (63 ''a.) 595. 
an open order contract. with lt. which was (71 Thus we · Ond the rule ot established 
accepted upon the terms therein contained. practice in \"lrgtnla to be that the courts 
The Acme Supply Company, Inc., dld notre- have authority to entertain pleas of set--off 
celve aa much cement as It needed, and was only where the demands on both sides are 
constantly writing to the De~ter-Portland In the nature of debts. A demand tor unllq­
Cement Company to make larger shipments. uldated dama~es cannot be set ott against an 
To these requests the De~ter-Portland Ce- ascertained demand, nor can demands for UD· 
ment Company replied, and claimed thnt It liquidated damnges be set o1f against each 
was shipping upon these contracts the pro other, and the cross demand must appear In 
rata number ot cars that were due thereon. the nature ot a debt from the plea. Chris-

About J'uly 1, 1920, two ot these speclftc tian v. A-filler, 3 Leigh (30 Ya.) 78, 23 Am. 
contracts were. completed, and for which Dec. ~1; Bunting v. Cochran, 99 Va. 558. 
there was due $1,018.09 to the De~ter-Port- 39 S. E. 229; Webster v. Couch, 6 Rand. (21 
land Cement Company. The Acme Supply Va.) 519. ·· 
Company sent Its checks tor thls cement. but (8] The counter demands set up In the plea 
before they were collected stopped payment are based. Orst. upon the open order. It pro­
thereof. It, however, deposited the amount vfded that tbe price should be the market 
tn one ot the national banks ot Newport price of cement at the time of deltvery, and 
!\ews, and wrote the De~ter-Portland Cement l;hlpment wns made dependent upon car sup­
Compnny, complaining that it was not ship-

1 
ply! Second. the specific work contracts ft~ed 

pfrfg upon it!'; untilled contra~ts. because ot • the purchase prl<.'{l of cement at !rom $2.73 
the price, and "·as using the cars received to to $2.93 per barrel. The cement could be 
ship upol1 higher price cW'rent orders. Some used only upon the jobs de~ignated In the 
correspondence took pi:Jce between the par· contracts, and the shipments were to be 
ties. and finally the De~ter-Portland Cement made as provided ln one contract before the 
Company revoked all ot the specU1c work 30th of June, 1920, and ln the others, unless 
contracts between them, upon the ground that extended by the seller before December 30th. 
stoppage ot payment of the checks, In Its For the breach of each of these contracts the 
opinion, Impaired the Acme Supply Compa- usual measure ot damages was the dt.trerence 
ny's credit. and justlfted their revocation as between the contract price and the market 
provided In the contracts. price· ot cement. at the time that delivery 

The Dexter-Portland Ceme-nt Compan~ ftled should have been made. ln the early case 
lts notice of motion ln the corporation court of Cbrlstian v. Mlller. supra, the court held 
ot Newport News to recover the above that, where the defendant's demand arises 
amount due from the Acme Supply Company, out of the breach of a contract to dellver a 
Inc. The parties hereafter will be referred quantity of corn at a future day, 1t ls strict­
to ae plaintiff and defendant. the positions ly a demand for unliquidated damages, and 
occupied in the trial court. The defendant therefore not a proper set-otr. Tbls case, 
admitted the amount due the plalnWf, but which holds that damages tor breach of con­
tendered a plea of set-otr against this claim tt'act for future delivery of gogds are unllq· 
amounting to $4,195. The plalDtitr moved uldated, bas never been overruled. -
the court to reject the plea, which motion (I) The pleader, In order to make tba 
the court overruled, and ordered the plea breach ot tbese contracts In the nature of a 
ftled, to which action the plalntur excepted. debt, and not unliquidated damages, alleged 
There was a jury trial upon the issue thus ln the plea ot set-orr that there was no mar· 
prerented. The jury found for the plalntUf ket for cement ln Newport News on account ot 
and arainst the defendant. Upon motion ot the dlsorganlzatfon ot transportation, and 
the defendant, the verdict ot the jury was that It bad to withdraw cement from there­
set aside. and the court. b7 vtrtue ot sec:tlon tan stock In Ita warehouse to supply cement 
6251, r.,ode 1919, proceeded to enter judgment on the eontracts breached. The defendant 
for the full amount ot defendant's clalm, less could not by Its proof make an unllquldated 
the amount admittedly due the plalntur. To claim liquidated. Whether damages are llq· 
this action of the court the plaintiff also ex· uldated or unllquldatoo depends primarily 
cepted. upon the terms of the contract ltselt Bou· 

[I] The Ove contracts set out In the plea vier's Law Dictionary, .. Liquidated Dam· 
ot set--otf were separate and distinct, unre- ages." 
lated and unconnected with the claim o! the It ls true that the Supreme Court baa held 
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that to constitute a valid set-otr It Ia not nec-,lumber according to contrnC't, bat tailed to de· 
cssnrr that a fi%ed price should be aJ::reed on liver otber lumber Recording to agreement. 
for an article sold and to be deth·ered. It, The vendee boua:ht In the open market the 
the c!nmages do not Jle In mere opinion or lumber necessary to complete tbe contrnct. 
Judgment. but cnn be readily asccrtnined by Upon suit by \'endor to recover for lumtJer 
calculation or computation. they mar be set delh·ered, the Tendee flied R plea ot set-orr 
ott against a liquidated demand. An e~am- tor the amount tt hnd to PRY tor lumber not 
ination ot tbe cases In which thts rule was dellvered under the contract. The plea ot 
tnunciated wm show tbat It Ill not an ex- set-otr was rejected because :ot unliquidated 
.:eptJon to the general rule heretofore stated. dRmageos. This was rever~. Judge Har· 
In the case of Tidewater Quarrr Co. v. Scott, rison. in the opinion of the court, stated the 
105 Va. 160, 52 S. E. s:m. 115 Am. St. Rep. rule o! Ia w in substance as follows: Wben 
864, 8 .~nn. Cas. 736. the plalntftr sued tor a a ,·endor tnlls or refuses to delh·er property, 
debt. When tbe plalntltr tool' possession of the mea~ure ot dnmages is usually tbe dlf· 
tbe quarrr. tbe detendnnt had thereon a ference between the contract price aud the 
quantity ot prepared stone and coal at the market price. at the time and plnce ot de· 
quarry which the plnlntltr sold and used. llvery, with Interest, and the \·endee for bls 
The defendant bad two remedies: (1) An ac· own protection bas tbe right unc.let• the elr· 
tion ot tort for damages for the conversion cumstances to buy the goods in the open 
of the material: or (2) an action of lnrieblta- market. and charJ:c the difrerence In price to 
tus assumpsit tor goods had and receh·ed. the vendor's account. In such case the ht w 
The court held. If the defendant elected to implies :1 promise on the part of the vendor 
waive the tort and rely upon the Implied con· to repay the money which tbe \·endor bas 
tract to PB7 the value of the goods. lt might been compelled to par tor blm, nnd for It to· 
he set ott against tbe plalntUf's demand. debltatus assumpsit wttl lie. The llablUty of 

In the case ot New Idea Spreader Co. v. the vendor, wbetbt>r technically liquidated 
'aoger::w & Sons. 122 Va. 54, 94 S. E. 351 the or not, Is so far susceptible ot definite proof 
defendant sold under contract 26 mnnure 1 as to be a vnlid set-ott a~alnst a money de· 
spreaders which the plaintiff bad agreed to 

1 
mand asserted by the ,·endor against the 

delh·er at a specUle price. and tor whlcb de· ' ,·endee. The right to maintain Indebitatus 
!endant was entitled to receive $19.50 each j assumpsit for a claim Is a test In favor of 
by war or profit. Tbe contract was hrP.ached. tts allowance us a :-;et-off, a.ncJ not whtother 
Rnd ·plalntltt refu~<'d to ship the ~pn•r.do:·r:-:. the dt>rnnnd is li•plirlate-d or unlirtllicl:'ltcd. 
The amount due could hn \·e been reco\·ered j (1 o. 11] The rule of law that an unliquidnt· 
as a certain demand in Rn RCtion of nssump- : ed claim may be pleaded as a set-ott where 
sit, therefore wRs in the n:uure nf a debt. and' the pl:~intiff nssl'rtin; the deomnud is in..:nl­
the defendant had tbe right to plend his de·j vent or a nonresident of the stnte npplies 
mand as a set-otr. only to equity practice, and ts based upon 

The case ot United Cigarette :\lacb. Co. v. 1 the equitable principle or chancery jurlsdic­
Brown, 119 Va. 813. 89 S. E. 850. L. R. · .'... tlon that the defendant Is without adequRte 
1917F, UOO presented tbls stnte of facts ln remedy at law. This rule has no appllcntlon 
the plea of set-otl'. Tbe Winston Company, to a suit at law. Bunting v. Cochran. supra. 
ot which Brown was the largest stockholder, Nor does section 6084, Code, authori1.e the 
and controlled nnd mnnRj:ed tbP same. bad trnnsfer of purely legal net ion to the <-h:s D· 

:tt;'reed to furni~h the T.:ntted Com[\nnr Eri::gs eery side of the court becnuse ot the nonresi· 
machines at a certain price and gave the lat· dence ot the plaintltt, and in order that the 
ter the exclusive right o! sale ot these ma· defendant may assert a demand as a set-ocr 
chines, excPpt within the ~nlted States. that ls not pleadable in an actina at law. 
Brown breached this contract. 81ld sold sev- [12) We do not think that the plalntltl' 
eral machines ln Canada and ofher foreign wah·ed Its exception to the action ot the 
countries. The cost of the machines was court 1n permitting the defendAnt to file its 
not a matter of dispute between the parties, plea of set-otr by going to trial upon the is­
nor the price at which Brown sold them In sue thus made, no,r from the tact that it ex­
foreign countries, so that the appella.nt's dam· cepted to certain e\·ldence as too speculative 
ages were a matter of mere computation and and uncertain to justify recovery, but !aflt>d 
,•alculatlon : theretore was a proper ottset to bring ibis ruling upon the eYidence before 
or claim in the nnture ot a debt due it from this court. , 
Brown. who was seeking to reco\·er diYidends [13) If the e\'ldrncc wns too specula.U,·t- or 
due blm and unlawfully withheld by tbe ap- uncertain to sustain a verdict. it would un­
pt!llant. questionably be a claim tor unliquidated 

In the case ot Richardson Company v. damages, and is preserved to the exception 
Whltne1 L. Co., 116 Va. 490, 82 S. a 87, to the action ot the court ln setti.Dg aside tbe 
shows when unliquidated damages became a verdict and entering judgment tor the de­
matter of calculation or computation. and fendant, e~peclally where the jury bad !ound 
therefore the subject ot a plea ot set-otr. that the evidence was insufficient to prove 
'rhls was a case where the vendor sold to the defendant's case. Br virtue ot section 
the nodee lumber. It furnished part ot the 6261 the court Is given no greater c:ontrol 
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Va.) FIDELITY & DEPOSIT CO. OF M.o\RYL.~ND v. ~.~SON 793 
(J33 S. E.) 

O\"er the \"erdict~ ot juries thnn It had be· pear whether the defendant sold the cement 
tore Its enactment, and the condition of ltr. to the purchasers from it. at a speciftc price 
exercise ot the power to enter Judgment for or market price at the time ot delivery, there­
the detendn nt notwithstanding tbc ,·erdlct Core the contracts hetween the defendant and 
depends upon there being certain and suffi· itlll purchasers were collateral to the con­
dent evidence In the case to decide It upon tracts between the r>nrtfes to this suit, and 
Ita merit~. KPndrlcks '"· City ot Norfolk, t::lnnot furnish a dUYerent measure ot dam-
139 \"a. 702, 124 S. E. 210. age tor breach ot these contracts. In the 

[t 4) .... demand Is not liquidated, el"en lf it case ot Trigg v. Clay, 8S V'a. 330, 13 S. E. 
appeRrs that something Is due, unless It also 434, ~ Am. St. Rep.'J 123. the plaintiff waR 
appears how much Is due-. and lt ls not llq- allowed to recover the profits lost upon re­
uldated when It ls admitted that one ot two sale ot thtt lumber, because the defendant 
or more sums Is due. It thtl're Is a genuine knew It had been resold. and delivery was to 
controversy as to what Is due. that is to sor. he made at a point where other lumber could 
which o.t said sums Is due, It Is still an unliq· not be purchRsed tor plaintiff's customer. 
uidnted demand. Nassoly v. Tomlinson, 148 But .Judge r..ewls dissented trom tbe opin· 
N. Y. 326, 42 N. E. 715, 51 Am. St. Rep. 695. ion ot the court making this exeeption to the 
In this case It Is argued, and has been elaho· general rule as to the measure of damage!!. 
rately argued. that the damages are uncer· The el"ldenee In this case is such that the 
taln. even lt It be admitted that dnma~:c at jury would bave to base its verdict upon 
all had been inflicted, and In cnn!=hlerinz jud2mttnt or nplnlon. Therefore. whether the 
this proposition It was. of courl'tt. nt'ct':O:S:try damas;es sou~ht to be recovered are denoml­
to con~ider all questions that n·ere lnl"oh·ed nated unliquidated damages or speculativE' 
In determining whether the damages were profits, they do not partake ot the nature ot 
liquidated or unllquldated. Thus In the n debt. nor are capable of calculation or 
petition for the writ In the Instant <'sse tbt' computation ; hence the court could not en· 
plaintiff In error quote~ from !'\ew IciE':l ter jud~ent thereon. 
Spreader Co. v. Rogers & Sons, supra. as tol- For the reasons above set !orth, our former 
lows: judgment Is affirmed. 

"It the amount of tbe c:Jaim of the delead­
ant is so unliquidated tbat it cannot be as-
eertained by computation or ealculntion from t -
d~6nit~ data !IUP{!Iied by tbe e\'idence. :tntl 1 Fl DELITY &. DEPOSIT CO. OF MARYLAND 
lies in anPrP. •'Pinion. • • • where the' v. MASON. 
~mount to be s~t.tlt•d rests i~ tbe discreti~n.,1 

1 ::;upreme Court ot Aprt-nls of Virginia. Ju11 ,. 
Judgment or opm1un of tbe JUry, sucb claam l7 H)"'lf) l 
cannot be set off under tbe statute 1 section 3:.!98 ' - · 
of tbe Code 1904)." 1. Highways ¢:=113(5)-0ne furnishing labor 

and material for construction of highway may 
(15] The defendant's manager in this cose sue surety on contractor's undertaking bond 

testlfted that there was no market tor cement for labor and material furnished In construe· 
in ~en·port News, and that it bnd cement In tlon of highway (Code 1919, i 5143; Michie's 
Its warehouse for Its retail trade some ot Code 1924• I 1969h). 
whlcb lt bad hought from another mnnu- . Code 1919, I 51~. authorizes one. furnish· 
fncturer ancl If it bad not been !Greed b\· · ·~: labor and materaal for construct.aon of :l 

. · . ' · . · h•~th\\·ay to sue !~Ur~ty on contractor a uoc!~>r· 
the ~laantlQ"s brench ot lts conrra<'t t•l SliJI· raking bond untler Michie's C.ode 19:!~. I lOOOh. 
ply 1ts wnrebouse cement upon those con- ~>blignting surety to pay foro .. all tabor and ma­
tracts, it would ha "e made at least $1.25 per tl'rinl" furnished in construction of the bigh· 
barrel thereon, and that was the amount of way. 
damages It :-;hould reco'"er !rom the platn- 2. Highways ~113(5) - Contractor's under-
till'. It purchased Its cement from the man· taking bond. obligating surety to pay for all 
utacturers at wholt'sale. and Beat's opinion '"labor and materials" furnished Ia construe-
and jud~n1ent of whether there was a marliet tion of highway, Ia legal. 
In Newport News and the amount it would Contractor's undertaklug bond. obligatintt 
ha \'e made on Its cement b7 retail sale did ~u1:et1 to pay for "all labor- and materials•• fur· 
not justify an exception to the rule ot law nisbed in construction of a higbway, is legal. 
thot the mensure ot damages in case of :md mar contain aoy conditions not prohibited 

• Jo" statute. brl'nch w:&$ tht' rtiJTE'r~m--e betwttcn the agreed 
price and the wnrl~et price at the time of dl·- 3. Appeal and error ~843(2) - Contentlf)n 
li\'ery. that action on contractor's undertaking bond 

wa• premature In that surety's liability to 
There Is certainly nothing ln the open oa· state had not boon· ftxed hold to raise moot 

der contract to show that any other measur~ question, whore there were ample funds with-
of daanages than tbat ordinarily ftxed byln' · .in surety's liability on bond to pay all prop-
for the breach ot dell\"ery ot the cement sui I er claims. 
was In contemplation of the pnrtles. Wbll• Contention that action oD c:ontractor•e un· 
ln the speclftc work contracts It does not ap· ·lertaking bond, oblip~ins eurety to pay for 

~For otber c:uea see umo topic aad K~Y-NUKBS:K Ia all Ker-Numbered Dlee.u &Dd lndoxo. 

64 



VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION CO., INC., 
Plaintiff 

v. LAW NO. 11429-WS 

PILAND CORPORATION, 
Defendant 

PLAINTIFF'S MEMORANDUM OF LAW 
IN SUPPORT OF ITS MOTION FOR 

SUMMARY JUDGMENT 

Defendant's brief in support of its opposition to summary 

judgment misses the point. Plaintiff has not argued, and does 

not argue, that defendant cannot assert, in response to plaintiff's 

motion for judgment, any claim it has, liquidated or unliquidated, 

in tort, contract or other theory of recovery. To so argue would 

be to condemn defendant to the multiplicity of suits which the 

Rules of Civil Procedure and Improvements thereto have discouraged. 

The plaintiff is arguing not procedure but substance. 

The Phelps Dodge Industries v. Piedmont Electric Supply Corp., 

523 F Supp. 201 (1981) case stands for the substantive proposition 

that an unliquidated counterclaim will not bar the award to plaintiff 

of summary judgment for a liquidated debt due from defendant to 

plaintiff. On that point Phelps Dodge, a 1981 case applying 

Virginia, not West Virginia, law is a correct statement of the 

law. 

In point of fact, Judge Michael does not even discuss 

procedural law in his Phelps Dodge opinion. A reasonable inference 

might be that it was never raised as neither side questioned 

Piedmont Electric Supply Corp.'s right to counterclaim in response 
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to Phelps Dodge's original suit. Judge Michael states: 

Under a long line of cases be~inning with Erie 
Railroad Company v. Tompkins, 304 U.S. 64,~ 
Ct.817,82LEd. 1188 (1938) in diversity cases 
questions of substantive law shall be governed 
by the law of the state. In this case, of 
course, this refers to the substantive law 
of the Commonwealth of Virginia. (Emphasis 
mine). Phelps Dodge at 202. 

Rather than presume, as defendant does that Judge 

Michael had either "been mislead by the old Virginia cases" 

or the "present West Virginia statute" (Defendant's 

brief at page 5),it is far safer to assume that the Phelps 

Dodge decision was rendered in full knowledge of procedural 

changes which date back a full 27 years before the Phelps 

Dodge decision. If, as defendant asserts in paragraph 16 of 

its brief, V~rginia's Rules more nearly accord the Federal 

Rules of Civil Procedure, we can at least assume that Judge 

Michael was familiar with those. 

Defendant is now holding plaintiff's money and admits it. 

It is not simply a disputed claim to the money, it is a right 

which defendant acknowledges. Defendant seeks to justify this 

action on the basis of a claim against plaintiff which may or 

may not have validity. The question is who will hold the money 

while that claim is liti~ated, and Phelps Dodge quoting Dexter­

Portland Cement Co. v. Acme Supply Co., Inc., 147 Va. 758 (1926), 

states: 

That rule is as follows: *** 
a demand for unliquidated damages 
cannot be set off against an 
ascertained dem~nd***· 
Phelps Dodge at 202. 
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The pleading before the Court demonstrates plaintiff's 

substantive right to the money held by defendant and summary 

judgment should be awarded. 

CERTIFICATE OF MAILING 

I hereby certi~y that I sent a true copy of the foregoing 
to Michael J. Goergen at CROSSLAND, SCHILLING & Me ORMICK, P.C., 
6577 Edsall Road, Springfield, Virginia 22151, o e 13th 
of February, 1987, ~Y "first class mail, postag paid 

rP~/.3 .. :.1_2 ... ·-·--

.';:/~4 : ·~. 
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~ \.. ~Jh. ~n .. ..,)h ~ .. n art.. .~ 
~t.u.!t.tlm~4!~~ ~~l!i11~-~L ~ lll.tt~~ 

OP VIRGINIA 
2«501 BUNTINOTON AVENUE 

NEWPORT NEWS, VIROYNI.A 23607 
CHAMBER5 OF 

J. WARREN STEPHENS 
JUOC!: 

February 19, 1987 

Mr. John c. Warley 
6060 Jefferson Avenue 
Newport News, VA 23605 

Mr. Michael J. Goergen 
1400 20th Street, N.W., Suite 202 
Washington, D.C. 20036 

Re: League Construction Company, Inc. v. Piland Corporation 
Law File No. 11429-WS 

Gentlemen: 

Upon consideration of the pleadings, the proceed­
ings formerly had herein on Janu~ry 29, 1987, and, memoranda 
of counsel, the court renders this opinion in letter form. 

The pleadings in this action consist of the plain­
tiff's motion for declaratory jud~ent (filed November 14, 
1986), the defendant's answer and grounds of defense and 
counter-claim (filed on December 11, 1986), the plaintiff's 
answer to counter-claim (filed December 30, 1986), and, the 
plaintiff's motion for summary judgment (filed January 14, 
1986). 

The plaintiff alleges existence of two contracts 
between it and the defendant, the so-called "Langley job", 
a contract in writing dated June 3, 1985, and the so-called 
11 0DU job", a verbal contract. By paragraph 4. of its motion 
for declaratory judgment, the plaintiff alleges: 

"4. Plaintiff performed the work called for b~, 
the written contract in a skillful and dili­
gent manor (sic, manner) to the satisfaction 
of both the defendant and the Army Corps of 
Engineers, which is responsible for accept­
ance of the work performed by plaintiff." 

The plaintiff alleges (paragraph 6.) that although it has satis­
fied its obligations under the written contract with the defend­
ant, the defendant has refused his demand for payment of the re-
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Mr. John C. Warley 
Mr. Michael J. Goergen 
February 19, 1987 
Page 2 

tainage accruing on the Langley job for the reason (para­
graph 9.) that the defendant claims to have expended sub­
stantial sums of money to rectify concrete pouring problems 
on the ODU job and is seeking to hold the plaintiff responsi­
ble therefor, and, (paragraph 10.) that the defendant claims 
it is entitled to withhold the plaintiff's retainage on the 
Langley job. 

By paragraph 4. of its answer and grounds of de­
fense, defendant admitted the allegations set forth in para­
graph 4. of the plaintiff's motion for declaratory judgment. 

During the hearing held on January 29, 1987 on the 
plaintiff's motion for summary judgment, the defendant intro­
duced as Exhibit #1 purported copy of its demand against the 
plaintiff for arbitration under the written, June 3, 1985 
contract, i.e., the Langley job, for reimbursement for alleged 
liquidated damages for alleged delays attributed to the plain­
tiff in the amount of $6,655.00, said demand being dated Janu­
ary 20, 1987. The defendant•s said exhibit is a belated 
attempt to vary its unequivocal admission as to the truth of 
the plaintiff•s allegations contained in paragraph 4. quoted 
above, and, the court finds said exhibit is not only irrele­
vant but" is of no evidentiary or probative value. 

The court is of the opinion and finds (1) that the 
claim of the plaintiff against the defendant for the retainage 
on the Langley job in the amount of $25,300.00 constitutes an 
admitted, liquidated debt due the plaintiff for that job, and, 
(2) that the alleged claim of the defendant for approximately 
$85,000.00 for alleged expense for correcting work of the 
plaintiff on the ODU job described in the answer and grounds 
of defense and counter-claim of the former is one for unliq­
uidated damages. 

The defendant's reliance on Dexter-Portland Cement 
Co. v. Acme Supply Co., Inc., 147 Va. 758, 133 S.E. 788 (1926) 
and Odessky v. Monterey Wine Co., Inc., 188 Va. 184, 49 S. E. 
2d 330 (1948) , promulgation of Part 3 of Rules of Supreme 
Court of Virginia, and, enactment of Title 8.01 of the Code 
of Virginia is misplaced. In Dexter and Odessky, the Supreme 
Court of Virginia held that Virginia's substantive law com­
pelled conclusion that the claims of the defendants therein 
not being liquidated, their respective special plea(s) of 
set off were rejected,in Dexter and by the trial court in 
Odessky. Part 3 of the Rules and Title 8.01 of the Code as 
they apply to the issues involved in this litigation are pro-
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Mr. John C. Warley 
Mr. Michael J. Goergen 
February 19, 1987 
Page 3 

cedural and not substantive in nature. In fact, the ruling 
announced in Dexter-Portland controls (133 S.E. at page 791): 

"Thus we find the rule of established practice 
in Virginia to be that the courts.have authority 
to entertain pleas of set-off only where the de­
mands of both sides are in the nature of debts. 
A demand for unliquidated damages cannot be set 
off against an ascertained demand, nor can demands 
for unliquidated damages be set off against each 
other, and the cross demand must appear in the 
nature of a debt from the plea. (cases cited)" 

The court finds and concludes that the alleged claim 
of the defendant for unliquidated damages respecting the ODU 
job cannot be set off against the admitted debt of the defend­
ant to the plaintiff on the Langley job. See also Phelps Dodge 
Industries, Inc. v. Piedmont Electric Supply Corp., 523 F. Supp. 
201, 202 (W. D. Va., 1981). 

It appearing to the court from the pleadings and pro­
ceedings had on January 29, 1987 that the plaintiff is entitled 
to judgment, the motion of the plaintiff for summary judgment 
against the defendant in the amount of $25,300."00 and interest 
thereon as provided by law together with the costs is granted. 
Rule 3:18, Rules of Supreme.Court of Virginia. 

Counsel for the plaintiff is requested to prepare, 
have endorsed and forward to the court for consideration and 
entry, appropriate sket~h for order embodying the foregoing. 

JWS:lg 

J. Warren Stephens 
Judge 
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VIRGINiA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION CO., INC., 
Plaintiff 

v. LAW NO. 11429-WS · 

PILAND CORPORATION, 
Defendant 

JUDGMENT ORDER 

THIS DAY CAME'this cause upon plaintiff's Motion 

For Declaratory Judgment, the defendant's Answer, Grounds 

of Defense, and Counterclaim; plaintiff's Answer to Counter-

claim, and plaintiff's Motion For Summary Judgment, on which 

argument was heard January 29, 1987. 

It appearing to the Court from the pleadings (1) that 

the claim of the pla~ntiff against the defendant for the re-
-

tainage on the Langley job in the amount of $25,300. con-

stitutes an admitted, liquidated debt due to the plaintiff for 

that job, and (2) that the alleged claim of the defendant for 

approximately $85,000. for alleged expense for correcting 

work of the plaintiff on the ODU job described in the Answer 

and Grounds of Defense and Counterclaim of the former is one 

for unliquidated damages. The Court further finds that the 

alleged claim of the defendant for unliquidated damages 

respecting the ODU job can not be set off against the admitted 

debt of the defendant to the plaintiff on the Lan~ley job. 

Accordingly, it is ADJUDGED, ORDERED and DECREED that 

the plaintiff is granted Judgment against the defendant in the 

·~~ .. ··~~-...:.>0-.r.;.;~,--_,.-....._ __ . ___ -- -~·-·---·-----·---·---·------
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"'" ,.... "' , . ,., ~ ... n r, 9 6 ":\ u u ~ I' V I \.) u .. , 
sum of $25,300. with interest thereon from November 1~, 1986 

together with its costs expended. 
This action is DISMISSED from docket. 

~: Enter this 13thday of March 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION co. ' INC. , ) 
) 

Plaintiff, ) 
) 

v. ) Law No. 11429-WS 
) 

PILAND CORPORATION, ) 
) 

Defendant ) 

NOTICE OF APPEAL 

PLEASE TAKE NOTICE that Defendant, Piland Corporation 

appeals the Order of the Court granting summary judgment to 

Plaintiff and dismissing the case from the docket without a 

hearing on Piland's Counterclaim, entered in this case on 

March 13, 1987. A statement of fact~ and other incidents of 

the case will be filed on or before May 6, 1987. 

~ 
I 

Mic.h.ael~"· oer_geo/ 
. CRQ[SLAtli> _ SCHIJJANG & 

McC.ORM, · ·, P. C. 
6Si~t Ed~ll Road 
Springfield, Virginia 22151 
(703)941-3030 
or (202)833-8127 

Piland Corporation 

By Counsel: 

CERTIFICATE OF SERVICE 
I hereby certify that I mailed, First Class 1ostage 

prepaid, a copy of the foregoing to Pla~n~t· £' s att r. e'y, John 
C. Warley, Esq., 6060 Jefferson~Aven~// e p-6r,. N s · irginia 
23605, this Xth day of April, 1987 ~4 . · 

/_k :-~. I~ 
Michael J. Goergep 

'// 

- ·---:-
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION co. t INC. , ) 
) 

Plaintiff, ) 
v. ) Law No. 11429-WS 

) 
PILAND CORPORATION, ) 

) 
Defendant ) 

MOTION FOR REINSTATEMENT OF CASE ON TRIAL DOCKET AND FOR 
AN ORDER SETTING THE AMOUNT OF APPEAL BOND AND 

GRANTING A STAY OF ENFORCEMENT OF JUDGMENT PENDING APPEAL 

NOW COMES Defendant, Piland Corporation, by and through 

its undersigned attorney, "Michael J. Goergen, and as and for 

its Motion represents as follows: 

1. This action was originally commenced _by League 

Construction Co. to obtain payment of a disputed contract 

balance on its subcontract with Piland Corp. on the "Base 

Supply" job for the federal government. 

2. Piland counterclaimed for a larger sum for damages 

allegedly caused by League's performance on a second 

subcontract, at Old Dominion University. 

3. Judge Stephens heard oral arguments on League's 

Summary Judgment motion, issued a letter opinion dated 

February 19, 1987, then signed and entered an Order on March 

13, 1987. 

4. The March 13th Order was originally drafted by 

League's attorney, and the draft was signed by both attorneys 

and submitted to Judge Stephens. However, at or near the time 

it was signed, certain words were added that weren't on the 

f//.2 ~/ ~ 7 
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draft Order at the time it was signed by the attorneys, i.e., 

"This case is dismissed from the docket." 

5. The effect of the added language is to deny Piland 

any sort of procedural due process on its counterclaim. The 

Order, as it stands, prevents any discovery or trial of the 

separate claims Piland has against League on the O.D.U. 

project, where Piland claims League is responsible to Piland 

for over $85,000 in damages. 

6. Piland has been denied its constitutional rights to 

due process by the dismissal of its counterclaim without any 

hearing. 

7. Piland has noted an appeal, and will shortly be filing 

a statement of facts for the appeal, and requests that this 

issue of the dismissal of the counterclaim through the note 

inserted at the end of the Order be addressed before the 

statement is submitted for the appeal. 

8. Pursuant to Code of Virginia, Section 8.01-676.1.8., 

C., F., and I., Piland Corporation hereby moves for an Order 

suspending execution of the judgment in favor of League 

Construction Co., pending the outcome of Piland's appeal to 

the Virginia Supreme Court. 

9. As part of the request for such a suspension, Piland 

Corp. hereby requests that the Court set an amount for ~ bond 

for costs and for a bond for suspension of enforcement. While 

Section 8.01-676.1.1. states that no appearance before the 

-2-
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trial court need be made, the section seems to contemplate 

having the trial judge set the amount and the date the bonds 

need to be filed with the circuit court clerk's office. 

10. League Construction Co. has indicated it intends to 

proceed with enforcement of the judgment unless execution is 

suspended, therefore, Piland Corp. is requesting the 

suspension bond amount now, rather than awaiting the granting 

of a Certificate of Appeal by the Supreme Court. 

WHEREFORE, Piland Corporation requests that the Court 

issue an Order: 

(1) Stating that the case is still pending on Piland 

Corporation's Counterclaim, and that the case is 

restored to the docket; and 

(2) Setting the amount of the appeal bond for costs; 

(3) Setting the amount of the appeal bond for 

suspension of execution of the judgment; and 

(4) Setting the date by which Piland must file its 

bonds, upon which filing the judgmeent shall be 

suspended. 

Respectfully submitted, 

Piland Corporation 

By Counsel: 

Michael J. 
CROSSLAND, & 

McCORMICK, 
6577 Edsall Road 
Springfield, Virginia 22151 
(703)941-3030 or (202)842-1746 

-3-
76 



MEMORANDUM TO FILE 

TO FILE: League Construction Co. v. Piland Corp. 

FROM: 

DATE: 

Law No. 11429-WS 

J.· Warren Stephens 
Judge 

April 29, 1987 

On this day by conference telephone call it was agreed (1) 
that the court would enter an order.specifically providing 
that the counterclaim of the defendant is retained on the 
docket and was not dismissed therefrom by judgment order 
entered on March 13, 1987, (2) that the suspending bond was 
set in the penalty of $35,000.00 with corporate surety there­
on, and, (3) that the parties are desirous of agreeing on a 
written statement as a part of the record on appeal. 

All questions concerning timeliness of (1) application of 
the defendant for leave to file suspending bond, and, (2) 
any of the other proceedings incident to the defendant 
petitioning for an appeal were left to the judgment of 
counsel. 

Counsel for the defendant agreed to prepare, have endorsed, 
and forward to the qourt for consideration and entry sketch 
for order embodying (1) above. 

JWS:lg 

cc: Mr. Michael J. Goergen 
Mr. John c. Warley 

J. Warren Stephens 
Judge 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION co. ' INC. , ) 
) 

Plaintiff, ) 
) 

v. ) Law No. 11429-WS 
) 

PILAND CORPORATION, ) 
) 

Defendant ) 

O.RDER 

THIS MATTER having come before the Court via conference 

call, with the agreement of counsel for Plaintiff and 

Defendant, on Defendant's "MOTION FOR REINSTATEMENT OF CASE ON 

TRIAL DOCKET AND FOR AN ORDER SETTING THE AMOUNT OF APPEAL 

BOND AND GRANTING A STAY OF ENFORCEMENT OF JUDGMENT PENDING 

APPEAL", and the Court having been fully informed on the 

various issues involved, it is, this first day of 

--~~~11-ln~e~-----' 1987 

ORDERED, that the Judgment Order entered herein on March 

13, 1987 is hereby~fiej)to specifically provide that the 

Defendant's Counterclaim is not dismissed, but is retained on 

the docket for further proceedings; and it is 

FURTHER ORDERED, that the suspending bond for the appeal 

of said March 13th Order be, and hereby is, set at $35,000.00 

with corporate surety thereon; and it is 

FURTHER ORDERED, that the parties shall attempt to submit 
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an agreed written statement of facts for purposes of the 

record on appeal. 

,. 
I ASK- F()R THIS

1

: 

/ .. / 
I / . _ __.;_ ·/'(';. -, ~ -, - .-r ·~. 

Michael J. Goergen / 
CROSSLAND, S£H!LLIN~ & . _./ 
McCORMICK~ P. C. 

6577 Edsall Road 
Springfield, Virginia 
(703)941-3030 
or (202)842-1746 

Atto ney for Defendant 

Jo n C. Warley 
6 60 Jefferso Av n 

22151 

N wport News, .,Vir inia 23605 
Attorney for Pla~ntiff 

-2-

J. WARREN STEPHENS, JUDGE 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

LEAGUE CONSTRUCTION co. , INC. , ) 
) 

Plaintiff, ) 
v. ) Law No. 11429-WS 

) 
PILAND CORPORATION, ) 

) 
Defendant ) 

STATEMENT OF FACTS FOR APPEAL 

NOW COMES Defendant. Pilan~ Corporation, by and through 

its undersigned attorney, Michael J. Goergen, and as and for 

its Statement of Facts in this case, states as follows: 

1. This action was originally commenced by League 

Construction Co. ("League") by its filing of a Motion for 

Declaratory Judgment on November 18, 1986. 

2. League was a subcontractor providing concrete and 

cement work to Piland Corporation ("Piland"), the general 

contractor, on two projects: (1) the Base Supply Complex 

contract at Langley Air Force Base ("the Langley job"; and (2) 

the Old Dominion University job ("the ODU job"). 

3. League alleged in its Motion for Declaratory Judgment 

that Piland owed League $25,100.00 for work it performed on 

the Base Supply job. 

4. Piland filed its Answer and Grounds of Defense on 

December 10, 1986, in which Piland admitted that it was 

withholding the $25,300.00, which represented the 
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final 10% retention, and that League had performed its 

subcontract work to the satisfaction of Piland and the 

government. However, Piland alleged that League owed Piland 

certain backcharges and delay damages, and that it was 

entitled to a reduction of the otherwise undisputed 

subcontract balance. Piland also ~lleged that the subcontract, 

which vas attached as an exhibit to the Motion for Declaratory 

Judgment, called for arbitration of disputes, and therefore 

requested a stay of the proceedings pending the outcome of an 

arbitration between the parties. 

5. At the same time Piland filed its Answer and Grounds 

·of Defense, it also filed its Counterclaim, in which it 

alleged that League was responsible to Piland for 

approximately $85,000.00 for damages from League's allegedly 

faulty work on the ODU job. 

6. In its Answer, Piland asserted a right to offset any 

amounts due to League on the Langley job because of Piland's 

claim against League on the ODU job. 

7. League filed a Motion for Summary Judgment, which came 

on for oral argument on January 29, 1987, before the Honorable 

Judge J. Warren Stephens, who then allowed submission of 

post-hearing memoranda by the parties. 

8. Judge Stephens, after receiving said memoranda, 

issued a letter opinion dated February 19, 1987, then signed 

and entered an Order on March 13, 1987, which, in essence, 

. -2-
--Corrected-~ 
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granted League's Motion for Summary Judgment for $25,300.00. 

9. The March 13th Order was originally drafted by 

League's attorney, and the draft was signed by both attorneys 

and submitted to Judge Stephens. However, at or near the time 

it was signed, certain words were added that weren't on the 

draft Order at the time i~ was signed by the attorneys, i.e., 

"This case is dismissed from the docket." 

10. Piland filed its notice of appeal on April 9, 1987. 

11. In the notice, Piland stated that one aspect of its 

appeal was that the Order, as entered, appeared to dispose of 

Piland's Counterclaim without a hearing on the merits, by 

dismissing the case from the docket. 

12. Subsequently, on April 28, 1987, Piland filed ·a 

"Motion for Reinstatement of the Case on the Trial Docket and 

for an Order Setting the Amount of Appeal Bond and Granting a 

Stay of Enforcement of Judgment Pending Appeal". 

13. The motion w'~ heard by Judge Stephens in a 

conference call on April 29, 1987, at which time Judge 

Stephens stated that he would enter an Order specifically 

providing that the Counterclaim would be retained on the 

docket, and that the counterclaim was not dismissed as a 

result of the judgment order of March 13, 1987. Judge 

Stephens also set the amount of the suspending bond for the 

appeal at $35,000.00. 

-3-

... ·· 
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14. The disputes on appeal are: 

(a) Whether the granting of the Summary Judgment was 

appropriate? 

(b) Whether the case should have been stayed pending 

arbitration? 

(c) Whether Piland has the substantive right to hold 

any monies which Piland might owe League on the 

Langley job pending the resolution of Piland's 

counterclaim against Leagu n the ODU job, 

when Piland's counterclaim on the ODU job exceed~ 

the amount Piland may owe League on the Langley job? 

Respectfully submitted, 
Piland Corporation 
By Counsel: 

875 

with Piland'~ Statement of Facts: 

PROVED: June 1, 1987 

J U D G E 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEW5 

LEAGUE CONSTRUCTION CO., INC., 

v. Law No. 11*29-WS 

PILAND CORPORATION, 

Defendant 

SUPPLEMENTAL NOTICE OF APPEAL 

PLEASE TAKE NOTICE that Defendant, Piland Corporat1on 

appeals the Orders of the Court grant1ng suMMary judgMent to 

Plaint1ff League Construct1on Co., Inc. entered on March 13 

and June 1, 1987. The June 1 Order represents a clar1f1catlon 

of the previous JudgMent Order of the Court granting suMMary 

JudgMent to Flaint1ff League entered on March 1987. 

Defendant P1land t,Meiy f1led a ~ot1ce of Appeal to the March 

13 JudgMent Order. Because the ;une 1 and March 13 Orders 

together represent the f1nal j1spos1t10n 0f the case by the 

tr1al court, P1land now f1l~s lh1s Not1ce as a SuppleMent to 

its or1g1nal Not1ce of Appeal. P1Land appeals only those 

prov1s1ons of the two Orders hav1ng the effect of grant1ng 

Pla1nt1ff League's Mot1on f0r SuMMary J~dgMent, and ass1gns no 

error to provlslons of the June 1 Order re1nstat1ng Defend~~t 

P1land's CounterclaiM on the doc~et for further proceed1n~~' 

sett1ng the suspendlGQ bond for appeal at 135,000 and order~D9 

the part~es t: ~ubMlt an agreed ~r1tten ~tateMent of facts for 

purposes of the r~cord on appeal. 
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Pursuant to the June 1 Order of th1s Court, a stateMent 

of facts and other inc1dents of the case was f1led on June 1, 

1987, and was Made a part of the record by the Court on that 

date. 

M1cnael J. Go rg 
CROSSLAND, 5 

McCORMICr:, P. C. 
6577 Edsall Road 
Spr1ngf1eld, V1rg1n1a 22151 
<703>941-3030 

P1land Corporat1an 

By Counsel: 

CERTIFICATE OF SERVICE 
I hereby cert1fy that I Malled, First Class pos~age 

prepa1d, a copy of the f0rego1ng to Pla1ntJff's· a.•torney, John 
C. Warley, Esq:'T 6060 Jeff.erson Ave~~,/Ne~port! N,.e~s, V1rg1n1a 
.., -6 111 5 . , ~ k.t.f,., d • J 1 9 "'.., I · . . ' 
... j "' , t h 1 s .~ ~ a y o t u ne , o , ~. , 1 .. ' . . 

I I . ,,.,.;.•4 -· ·, ·-
,,/f~1'-',•!,/ . ., ! 

M1chael J. Goergen 
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ASSIGNMENTS OF ERROR 

1) The trial judge erred, as a matter of fact and law, in 

granting· appellee League's motion for summary judgment. 

2) The trial judge erred, as a matter of fact and law, in 

refusing to stay proceedings pending disposition of the case 

in arbitration. 

3) The trial judge erred, as a matter of law, in holding 

that Piland has no substantive right to set off the amount of 

its counterclaim arising out of the· ODU job against monies 

allegedly· due League on the Base Supply subcontract. 
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