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PAULSON & FANCHER. P.C. 

ATTORNEYS AT LAW 

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBLYN F. CROSBY, 
and 
KIMBLYN F. CROSBY, 
Executrix of the Estate of 
William A. Crosby, Deceased 
and 
VICTOR PECK, 

Plaintiffs, 

IN CHANCERY NO CJ f 1- :/.,Sf,)--v. 

D~NALD H. CLARK, 
SERVE AT: 900 Sovran Bank Building 
Norfolk, Virginia 
and 
ERIC A. HAUSER, 
SERVE AT: 900 Sovran Bank Building 
Norfolk, Virginia, 

Trustees, 
and 
ARNOLD B. AMDURSKY and 
D. DIANE AMDURSKY, 
SERVE AT: 1113 Battle Royal Circle 
Virginia Beach, Virginia, 
and 
RICHARD G. MAHER and 
PATRICIA J. MAHER, 
SERVE AT: 550 South Atlantic Avenue 
Virginia Beach, Virginia, 
and 
STANLEY YESKOLSKI, SR. 
SERVE AT: 613 Birchridge Court 
Virginia Beach, Virginia, 

Defendants. 

ACTION TO QUIET TITLE, OR IN THE 
ALTERNATIVE, MOTION FOR 

DECLARATORY JUDGMENT 

Your Plaintiffs, Kimblyn F. crosby and Kimblyr. ?'. 

Crosby, Executrix of the Estate of William A. Crosby, an~ 

I 

Victor Peck, desiring to have title to certain property named 

and described herein, quieted as against Defe~dants pursuant 

to Section 55-153 of the Code of Virginia F4~!~q~ on the 

1 1 



basis that said Defendants• claims are without basis in law 

or fact and constitute a cloud on your Plaintiffs' title to 

said property, and as such, render same unmarketable and 

create difficulties in conveying said property. or, in the 

Alternative, Motion for Declaratory Judgment, your Plaintiffs 

state as follows: 

1. William A. Crosby was a resident of the City ot 

Virginia Beach, Virginia, who resided at 213 43rd Street, 

Virginia Beach, Virginia 23451, and departed this life on 

October 23, 1985. 

2. Plaintiff, Kimblyn F. Crosby is the surviving 

spouse and sole heir of William A. Crosby, whereupon by 

devise, Kimblyn F. Crosby became the sole owner of property 

as described in paragraph 9 below. 

3. Plaintiff, Kimblyn F. Crosby, Executrix of the 

Estate of William F. Crosby, is the surviving spouse and sole 

heir under Mr. Crosby's Last Will and Testament, qualified as 

Executrix of Mr. Crosby's estate in the Circuit Court of the 

City of Virginia Beach, Virginia, on November 15, 1985. 

4. Plaintiff, Victor Peck, acquired title to the 

same certain property on August 17, 1987, by deed recorded in 

Deed Book 2664, Page 2011. 

5. Defendant, Donald H. Clark, Trustee, is a 

resident of the City of Virginia Beach, with a current 

business address of 900 Sovran Bank Building, Norfolk, 

Virginia. 
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6. Defendant, Eric A. Hauser, Trustee, is a 

resident of the City of Virginia Beach, with a current 

business address of 900 Sovran Bank Building, Norfolk, 

Virginia. 

7. Defendants, Arnold B. Amdursky and D. Diane 

Amdursky, are husband and wife residing at 1113 Battle Royal 

Circle, Virginia Beach, Virginia. 

a. Defendants, Richard G. Maher and Patricia J. 

Maher are husband and wife with a last known address of 

550 South Atlantic Avenue, Virginia Beach, Virginia. The 

current address and whereabouts of Richard G. Maher and 

Patricia J. Maher are unknown to your Plaintiffs. 

9. Defendant, Stanley Yeskolski, Sr. is a resident 

of the City of Virginia Beach, Virginia with a current 

address of 613 Birchridge Court. 

10. That by virtue of a second deed of trust dated 

January 1, 1984, and recorded in the Clerk's Office of the 

Circuit Court of the City of Virginia Beach, in Deed Book 

2308, Page 1501, the following real property was conveyed in 

trust to Defendants, Donald H. Clark and Eric A. Hauser, to 

service a note in the original amount of Sixty Eight Thousand 

and 00/100 Dollars ($68,00Q.OO), payable to Arnold B. 

Amdursky and D. Diane Amdursky; 

ALL THOSE certain lots, pieces or parcels 
of land, with the buildings and 
improvements thereon, situate, lying and 
being in the City of Virginia Beach, VA, 
and known, numbered and designated as 
Lots 5 and 17, in Block 26, as shown on 
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that certain plat entitled, 
"Resubdivision of Part of Croatan Beach, 
Princess Anne, Va., 11 which plat is duly 
recorded in the Clerk's Office of the 
Gircuit Court of the City of Virginia 
Beach, Virginia, in Map Book 37, at Page 
11. 

Copies of said note and deed of trust are attached as 

Exhibits A and B respectively. 

11. That by agreement (hereinafter referred to as 

"the agreement 11 ), dated June 14, 1984, by and between William 

A. Crosby and Kimblyn F. Crosby ("Crosbys"), Arnold B. 

Amdursky and D. Diane Amdursky ( 11Amdurskys 11 ), and Richard G. 

Maher and Patricia J. Maher ( 11Mahers 11 ), a copy of which is 

attached hereto as Exhibit c, the Amdursky's aqreed to assign 

the above referenced note, subject to certain modifications, 

to the Mahers upon payment of Fifty Thousand and 00/100 

Dollars ($50,000.00). 

12. That pursuant to paragraph 4 of the above 

referenced agreement, the Mahers purchased an option to buy 

property referred to in paragraph 9 above from the Crosbys, 

the proceeds of which were non-refund~ble in the event of 

default by the Mahers as to any provision of said agreement. 

13. That the Mahers defaulted under the following 

paragraphs of the above referenced agreement: 

a. Paragraph 2, for repeated failure to pay 

rent which resulted in a default judgment in addition to 

their eviction, after notice was given them pursuant to 

paragraph 9 of agreement. 
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b. Paragraph 7, for modifications and damage 

caused to property referred to in paragraph 9 above, which 

modification and damage amounts to approximately Fifteen 

Thousand and 00/100 ($15,000.00). 

c. Paragraph s, for failure to make payments 

as per the agreement, which agreement called for Mahers to 

make payment to the Amdurskys in the amount of Ten Thousand 

and 00/100 Dollars ($10,000.00) commencing July 15, 1984, and 

the 15th of each month thereafter through November 15, 1984, 

whereupon the total value of said payments would equal Fifty 

Thousand and 00/100 Dollars ($50,000.00). Said payments by 

Mahers to Amdurskys were to be made for the benefit of the 

Crosbys. Said payments were not timely made as per the 

agreement, but instead, a Fifty Thousand and 00/100 Dollars 

($50,000.00) payment was actually made to Amdurskys on or 

about September, 1985, eight months after the due date on the 

above referenced note and nine months after the last payment 

was due as per the agreement. 

14. Paragraph 9 of the above referenced agreement 

states that 11upon default in any provision of said agreement 

by the Mahers, which default remains uncured for ten (10) 

days following delivery of.written notice of such default, 

all payments made to that date shall be retained by the 

Crosbys as liquidated damages and the Crosbys shall regain 

possession of the premises." Therefore, as per paragraph 9 

of said agreement, upon default by the Mahers, the Crosbys by 
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order of General District Court, a copy of which is attached 

hereto as Exhibit D, (a) retook possession of property 

referred to in paragraph 9 above, and (b) all payments made 

to that point were forfeited by the Mahers and retained by 

the Crosbys as liquidated damages as described above. 

15. That said agreement in paragraph 10 above, 

modified the note terms between the Amdurskys and the 

Crosbys, and payment of the above referenced Fifty Thousand 

and 00/100 Dollars ($50,000.00) to the Amdursky's future 

benefit of the Crosbys was accord and satisfaction with 

respect to the Crosbys pursuant to paragraph 5 of said 

agreement. 

16. That Peter Babalas, on behalf of his client 

Stanley Yeskolski, Sr. informed the Crosbys by mail that 

Stanley Yeskolski, Sr. claims to be the bearer of above 

referenced note. 

17. That counsel for Crosbys requested on their. 

behalf that the original of said note be exhibited and 

·produced and the note has not been exhibited and produced. 

18. That in the event Yeskolski is the·holder of 

said note, he is not a holder in due course as he so acquired 

the note with constructive and actual notice of said note's 

maturity date, that being at least nine months prior to any 

date upon which Yeskolski could have so acquired said note. 

19. That the above referenced deed of trust held by 

the Amdurskys was ~ssigned by them to Sovran Bank on 
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April 21, 1984, and Sovran Bank did not release said deed of 

trust until June 7, 1987, and consequently no assignment of 

the subject deed of trust was possible from April 21, 1984 

until released by Sovran on June 7, 1987. 

20. That the crosbys have no personal liability as 

to any party hereto, as the aforementioned deed of trust was 

no longer surety for said note as a result of modifications 

thereto arising under provisions of said agreement. 

21. That said note, payable to bearer, is a non­

recourse note as per paragraph 5 of said agreement and the 

Crosbys have no personal liability ther~in. 

22. That said note was paid and satisfied with 

respect to the Crosbys' property and to the Amdurskys, and no 

monies are owed under said note which would be deemed secured 

by the above referenced property, as the underlying debt was 

satisfied thereto on March 25, 1986 with payment in full by 

the Mahers to the Amdurskys. 

23. That above referenced agreement provided that 

no interest would be due on the note during the Mahers 

occupancy of said property and that it was the intention of 

the parties hereto, in the event of no default by the Mahers, 

that the total value of said note as amended be Fifty 

Thousand and 00/100 Dollars ($50,000.00), and in the event of 

default by the Mahers, any payments made on the note by the 

Mahers to the Amdurskys be re~ained by the Crosbys as 

liquidated damages. 

7 
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24. That title to the above referenced property is 

clouded until the deed of trust is released. 

WHEREFORE, your Plaintiffs pray that this court 

enter an order that: 

1. The deed of trust note has been satisfied and 

that the second deed of trust securing same, Exhibit B, be 

released, and that a copy of said order be recorded in the 

Clerk's Office of this Court; or 

2. In the event that this Court determines that 

said deed of trust note has not been fully satisfied, then 

this Court shall determine the dollar amount necessary to 

release said deed of trust and the rightful owner of those 

funds. 

3. Such other relief as this Court deems equitable 

and just. 

KIMBLYN F. CROSBY 
and 
KIMBLYN F. CROSBY, 
Executrix of the Estate of 
William A. Crosby, deceased 
and 
VICTOR PE 

Louis G. Paulson, Esquire 
Paulson & Fancher, P.C. 
1432 N. Great Neck Road, Suite 101 
Virginia Beach, Virginia 23454 
Phone: (804) 481-6600 

s. 

J. Curtis Fruat, Clerk 

......::!.~~~::::-----D.C. 



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBLYN F. CROSBY, ETC., 
ET AL., : . . 

Plaintiffs . . . . 
v. IN CHANCERY NO. CH87-2592 

DONALD H. CLARK, ET AL. I . . . . 
Defendants . . 

ANSWER 

Trustees Donald H. Clark and Eric A. Hauser for their 

Answer to Plaintiffs' action to quiet title, or in the alter-

native, Motion for Declaratory Judgment, state as follows: 

1, 2, 3, 4, 1, a, 9, 10, 11, 12, 13, 14, 15, 16, 

17, 18, 19, 20, 21, 22, 23 and 24. Trustees, Donald H. Clark and 

Eric A. Hauser are without sufficient knowledge or information to 

:1 affirm or deny the allegations contained in tt 1, 2, 3, 4, 7, 8, 

9 t 1 0 1 11 t 1 2 t 1 3 t 1 4 1 1 5 t 16 t 1 7 t 18 1 19 t 2 0 t 21 1 2 2 t 2 3 and 2 4 

of Plaintiffs' action to quiet title, or in the alternative, 

Motion for Declaratory Judgment, and accordingly deny same, 

calling for strict proof thereof. 

5, 6. Upon present information and belief, Trustees, 

Donald H. Clark and Eric A. Hauser admit the allegations con-

tained in '' 5 and 6 of the action to quiet title, or in the 

alternative, Motion for Declaratory Judgment. 

I 
CLARK Be STANT, P.C.I 

ATTORNEYS 

VIRCINIA Buat. VIRCINIA 

9 
~ I 
i 

- 1 -

' I .o 



CLARK&: STANT. P.C. 
AnoaNr.vs 

VIRGINIA BEACH, VIRGINIA 

WHEREFORE, Trustees, Donald H. Clark and Eric A. Hauser, 

request that the Court dismiss this action against them with pre-: 

judice, or such other relief as the Court deems proper to protect! 

the equitable interests of the parties. 

DONALD H. CLARK and ERIC A. HAUSER 

By_R-'--k~o..;.~:::::::::co:;;;..~=ns;;;.~-l---1J41-1--
Robert L. Samuel, Jr., Esquire 
CLARK & STANT, P.C. 
900 Sovran Bank Building 
One Columbus Center 
Virginia Beach, Virginia 23462 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was 
mailed to all counsel of record and to unrepresented parties this 
~day of October, 1987. K~ ~ 

Robert L. Samuel, Jr. 

b a.dceh.l 
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SHUTTLEWORTH. RULOFF. 

GIORDANO It KAHLE. P.C. 

ATTORNEYS 

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY 

KIMBLYN F. CROSBY, etc., 
and VICTOR PECK, 

Plaintiffs, 

v. 

DONALD H. CLARK, ERIC A. HAUSER, 
ARNOLD AMDURSKY, D. DIANE AMDURSKY, 
RICHARD G. MAHER, PATRICIA MAHER 
and STANLEY YESKOLSKI, SR., 

Defendants. 

CHANCERY 

OF VIRGINIA BEACH 

NO. (!j/~7- ;:l59:;J-

ANSWER TO ACTION TO QUIET TITLE. OR IN THE 
ALTERNATIVE. MOTION FOR DECLARATORY JUDGMENT 

For their Answer to the Action to Quiet Title or Motion 

for Declaratory Judqment, the defen~ants, Richard Maher, 

Patricia Maher and stanley Yeskolski, Sr., state the follow-

ing: 

are 

1. Admitted. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

known. 

9. 

10. 

Admitted. 

Admitted. 

Denied. 

Admitted. 

Admitted. 

Admitted. 

Admitted, except the whereabouts of the defendants 

Admitted. 

Admitted. 

11. Defendants state that the agreement of June 14, 

1984, speaks for itself. 

... ... ~ n 

ro~'I .. ccr 3 o A o.: ~a 
•. ~ )1 

/ •<'-~,.,.' -- . . / 11 ' J C 1 ; :·~ i ;:;) r .. ~ . · .. -- · · .. ' . ~ t 
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SHUTTLEWORTH, RULOFF. 

GIORDANO It KAHLE. P.C. 

AlTOilNEY5 

12. Defendants state that the agreement of June 14, 

1984, speaks for itself. 

13. Denied. 

14. Defendants state that the agreement of June 14, 

1984, speaks for itself. Defendants deny that there is any 

default under the agreement. 

15. Denied. 

16. Admitted. 

17. Denied. 

18. The plaintiff states a conclusion of law to which 

no response is required. 

19. Denied. 

20. Denied. 

21. Denied. 

· 22. Denied. 

23. The agreement speaks for itself. 

24. The deed of trust is valid and should not be 

released. 

For these reasons, the defendants request that the deed 

of trust be declared to be a valid deed of trust and that the 

defendants be allowed to foreclose on the property because of 

plaintiff's failure to pay money as requested. 



SHlrrTUWORTH. RULOFF. 

GIORDANO lc KAHLE, P.C. 

:\lTORNEYS 

Gregory A. Giordano 
SHUTTLEWORTH, ROLOFF, GIORDANO & KAHLE 
2809 South Lynnhaven Road 
Virginia Beach, Virginia 23452 

I hereby certify that a true 
pleading was mailed to all counsel 
October, 1987. 
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··dKe notice that on ___ MA_Y_4..;..,_1_9_9_2 ___ at 09:30 a.m., in the Circuit 

Court, Municipal Center, Virginia Beach, Virginia, the below styled ca~, w~rei!l 
-:-" ... 0 

for more than two years there has been no order or proceeding, except td cotiUnu 
,. .·.·' c..) 

it, will be struck from the Court's docket and be discontinued pursuan(,!.o Virg{ni 

Code Section 8.01-335. . · ~ t .: '~ :-
! a-.............. 

I 
CASE: KIMBLYN F. CROSBY ETC ET AL 

...... 3 0:: .... 
< :~:.> 

v. DONALD H. CLARK, TRUSTEE, ETAL ETC, ARNOLD B. AMIWRSIQ'i> 
D. DIANE AMDURSKY J!:T AL E2 -; c.a 

CASE NO. CH87-2592 ~ .-: 

DATED: -----~A~PRI~L~6~,~1~9~9~2~·--- J. CURTIS FRUIT, CLERK 

I .• NO. cc 278 REV. 6189 

J 
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• 

. , 
Take notice that on _....:..MA==Y~4.._, .......~~1=-=9'-=9~2:_.... ___ at 09:30 a.m., in the Circuit 

. Court, Municipal Center, Virginia Beach, Virginia, the below styled case, wherein 

for more than ~o years there has· been no order or proceeding, except to conijn~e 
_;.;1 .·: ~ 

it, will be struck from the Court's docket and be discontinued pursuant.to V.tr:Qi 
_J 

Code Section 8.01-335. · > 
n ,~ ~ 

CASE: __ KI __ MB __ L_YN __ F_._c_RO_s_s_Y_E_T ________________ ~~-~~~' 
'"'""' 

AND PATRICIA J. MAHER ETAL 
CASE NO. CHB?-2592 

DATED: --~~~~~~--­M'RIL 6 I 1!92. 

FORM NO. CC 278 REV. &89 

.. 
-··--- -- -~ 

...... 

........... a.:."•- .. 
< ) 

C"\..1 :...J 
>-0") 

en "") :.:!) 

J. CURTIS FRUIT, CLERK 
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VIRGINIA: IN THE cmcurr COURT OF THE CITY OF VIBGINIA BEACH 

KJMRI.YN F. CROSBY, et aJs., 

Plaintiffs, 

v. In Chancery No. CH87·2592 

DONALD H. CLARK, et aJs., 

Defendants. 

MOTION FOR JOINDER 

NOW COMES the Defendant, STANLEY YESKOLSKr, SR., by counsel, and pursuant 

to Rule 2:14 of the Rules of the Supreme Court of Vqinia, and moves to join as additional parties 

defendant Gregory G. VeriiO&ky and Lori R VeriiO&ky, trustees of the Gregory G. Vemosky and Lori 

B. Vernosky Revocable Living Trust, whose address is 5112 Westridge Road, Bethesda, MaryJand, 20816, 

Biebanl M.. Grattao, and ~eo P. Pick, trustees, and ]lanrinim Bank, N.A., noteholder, and as 

grounds for said motion, Defendant Stanley Yeskolski, Sr. says as follows: 

1. That at the time of the institution of this suit one of the Plaintiffs herein, Vtctor 

Peck, was alleged to be the owner of the property being the subject matter of this suit. 

---~2:-:--. --S~that-time-a-default-was aReged-to-have·accrued-tmcler-the-terms·ofa-Deed-·- · 

of Trust duly or record in the Clerk's Office of this Court in Deed Book 2782, at page 1058, and a 

foreclosure sale was held and by foreclosure deed, dated November 11, 1992 recorded in Deed Book 

3156, at page 1259, said property was conveyed to Dominion Bank, N.A... 

3. That by deed dated December 18, 1992, the aforesaid property was conveyed by 

Dominion Bank, N.A.. to Gregory G. Vernosky and Lori B. Vernosky, said deed being duly of record in 

Deed Book 3166, at page 991. 

4. That Gregory G. Vernosky and Lori B. Vemosky, granted a Deed of Trust dated 

December 18, 1992 to Richard M. Grattan and Roseleen P. Pick, trustees securing an indebtedness 

FiLED 

93 SEP 21 f,: \ 9: 2 3 1 

J. CijFrns F~UiT, CLERK 

r•·t -··- ... ~---D.C. 
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payable to Dominion Bank, N.A as noteholder. 

5. That by deed duly of record in the Clerk's Otlice of this Court in Deed Book 

3190, at page 1465, the said Gregory G. Vernosky and Lori B. Vernosky, husband and wife, conveyed 

the aforementioned-property to Gregory G. Vernosky and Lori B. Vernosky, trustees of a certain trust 

I entitled "Gregory G. Vernosky and Lori B. Vernosky Revocable Living Trust". 

6. The the aforesaid deed does not disclose the names of the beneficiaries of the 

revocable trust. 

7. That Gregory G. Vernosky and Lori B. Vernosky, trustees, as owners of record 

of the property being the subject matter of this suit, and Richard M. Grattan and Roseleen P. Pick, 

trustees, and Dominion Bank, N.A., noteholder of an indebtedness secured by a lien on said property 

are necessary parties to the suit. 

WHEREFORE, your Defendant, STANLEY YESKOLSKI, SR. prays that Gregory G. 

Vernoaky aod Lori R Vernoaky, trustees, Bicbard If. Grattan aod Boaele en P. Pick, trustees, and 

Damjnj.m Bank, N.A., noteholder, be joined as additional parties defendant in this cause. 

- ·--·-·· . . . ---+-t-

Norman Hecht, Attorney 
VSB #04121 
5386 Kempa River Drive 
Suite 114 
Vuoginia Beach, VA 23464 
(804) 420-1112 

2 

17 



CER'l'IFICATE OF MAILING 

I hereby certify that a true and accurate copy of the foregoing Motion For Joinder was 

mailed this 20th day of September, 1998, to Louis G. Paulson, Esquire, PAULSON & 

ASSOCIATES, P.C., 1482 N. Great Neck Road, Suite 101, Vu-ginia Beach, VJrginia, 23454, and Robert 

L. Samuel, Jr., Esquire, CLARK & STANT, P.C., One Columbus Center, Vu-ginia Beach, Vtrginia, 

28462. 

Norman Hecht 

3 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBI~ F. CROSBY, et ala., 

Plaintiffs, 

v. In Chancery No. CH87-2592 

DONALD H. CLARK, et aJs., 

Defendants. 

ORDER 

THIS CAUSE came on this day to be heard upon motion of STANLEY YESKOLSKI, 

SR., one of the Defendants herein to join as additional parties defendant Gregory G. Vernosk:y and Lori 

B. Vernosky, Trustees under a trust entitled "Gregory G. Vernosky and Lori B. Vernosky Revocable 

Living Trust", Richard M. Grattan and Roseleen P. Pick, trustees under a certain deed of trust described 

in the Motion For Joinder, and Dominion Bank, N.A, the secured noteholder, and was argued by 

counseL 

Upon consideration whereof, the Court being of the opinion that complete relief cannot 

be granted to parties hereto in the absence of Gregory G. Vernosky and Lori B. Vernosk:y, trustees, 

Richard M. Grattan -and Boseleen P;- Pick;-trustees;· and Dominion Bank, NA-- being made a party 

hereto, it is therefore, 

ADJUDGED, ORDERED 8Dd DECJI.BED that leave be and is granted to the Defendant 

STANLEY YESKOLSKI, SR. to make Gregory G. Vernosky and Lori B. Vernosky, trustees, Richard M. 

Grattan and Boseleen P. Pick, trustees, and Dominion Bank, N.A defendants in this eawie in 

accordance with the Motion For Joinder, and it is further 

ORDERED that the Clerk of this Court issue a Bill of Complaint under the seal of this 

Court and cause said Bill of Complaint together with a copy of said Motion For Joinder to be served 

by the Sheriff upon said Defendants Gregory G. Vernosky and Lori B. Vernosky, trustees, Richard M. 

1 
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Grattan and Boseleen P. Pick, trustees, and Dominion Bank, N.A.. 

~ __________ __, p.q. 

Louis G. Paulson 

_D ___ ~...,_,..~L~ _ ____;,. p.d 
Robert L. Samue], Jr. 
Counsel for Donald H. Clark and 
Eric A. Hauser, Trustees 

2 

20 

JUDGE 



i 
I 
! VIRGINIA: IN THE cmcurr COURT OF THE CITY OF VIBGlNIA BEACH 

j 

I KTMBTD F. CROSBY, et ala., 

i Plain•~A-... II .wua, ,. 

:i v : ! . 
. · OONALD B. CLARK, et ala., 
i! 

:I 

I' 

·I 

Defendants. 

MOTION FOR JOINDER 

!t 
!j NOW COMBS the Defendant, STANLEY YESKOLSKI, SR., by counsel, and pursuant 1 ;, I 
:· 

: i to Rule 2:14 of the Rules of the Supreme Court of Vll'ginja, and moves to join as additional parties i 

:! noteholder, and as grounds for said motion, Defendant Stanley Yeskolski, Sr. says as follows: 
l 

! ~ 
;i 

1. That at the time of the institution of this suit one of the PJaintiffs herein, Vtctor 

i i Peck, was alleged to be the owner of the property being the subject matter of this suit. 
\, 

:i 

'• 
2. Since that time a default was alleged to have accrued under the terms of a Deed 

i , of Trust duly of record in the Clerk's Oflice of this Court in Deed Book 2782, at page 1053, and a 
I; 

j I foreclosure sale was held and by foreclosure deed, dated November 11, 1992 recorded. in Deed Book 

. · 3156, at page 1259, said property was conveyed to Dominion Bank, N.A. 

'· ·i . : 3. That by deed dated December 18, 1992, the aforesaid property was conveyed by 

! I DomiiJion Bank, N.A. to Gregory G. V81"1l08kJ and Lori B. V81"1l08kJ, aaid deed. beiug duly o£ record in 
'I . 

l l Deed Book 3166, at page 991. 
'I 

'I 

!j 
!I 

4. That by deed duly of record in the Clerk's Office of this Court in Deed Book 

; : 3190, at page 1465, the said Gregory G. Vernosky and Lori B. Vernosky, husband and wife, conveyed 
'i 

: ~ the aforementioned property to Gregory G. V81"1l08kJ and Lori B. V81"1l08kJ, trustees of a certain trust 
·I 

: ! entitled "Gregory G. Vernosky and Lori B. V81"1l08kJ Revocable Living Trust". 
:[ FP .. ~;; 
·r 

1 

Z1 
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;i 
!I 
l I 5. The the aforesaid-deed does not disclose the names of the beneficiaries of the ,, 
i I revocable trust. 
It 
lo 

~ i 6. That Gregory G. VerJlOIIIroy and Lori B. VerJlOIIIroy, trustees, in whom title to the 

: l property in question is currently vested, granted a Deed of Trust to Charles M.. Guida and Geoffte.J 8. 
'I 
. ; BaD, trustees, securing an indebtedness payable to AtJsmtic Besi+ntial Mortgage Corp. as noteholder, 
:, 

!t 
: ! said Deed of Trust being duly of record in Deed Book 3390, at page 1974. 
j; 

I 

,, 
I 

;: 
7. 

II 

; : Mortgage Corp., noteholder of an indebtedness secured by a lien on said property are proper or 
'I 
II 

lj necessary parties to the suit. 

WHEREFORE, your Defendant, STANLEY YESKOLSKI, SR. prays that Charles 1L 

I 
I 

I 
Jl 
II 
!t 
:· 

~ Norman Hecht, Attomey 
! ! VSB #04121 
! ! 5886 !Umps River Drive 
;·Suite 114 
tl Vtrginia Beach, VA 23464 

!i (804) 420-1112 

:! 
.I 

~ ~ .I 

'i 
! 

STANLEY YESKOLSKI, S~ 

r·' " 
'- ) I v0L A 

By: \ I 'V' 
0 Of Counsel 
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II 
L q 
I, 
I' il 
! ! mailed this 
il 

Clm'llPICA.TB OF IIAILING 

I hereby certify that a true and accurate copy of the foregoing Motion For Joinder was 

1st day of November, 1994, to Louis G. Paulson, Esquire, PAULSON & ASSOCIATES, 

~; P.C., 1432 N. Great Neck Road, Suite 101, Vll'ginia Beach, VB"ginia, 23454, and Robert L. Samuel, Jr., .. . 

ii Esquire, CLARK & STANT, P.C., One Columbus Center, Vi:s· . Beach, VB"ginia, 28462. 

I' CGJ 'I / ~ It I 

f, 
II I 

i I . ll N01'1118D Hecht 

ll 
(. 

II 
I. q 
!I I. 

I 

: 

~ i 
II 
.I 

;j 
!i 
il 
1' I 
!I 

ii 
I· 

•I 
I• 
:1 

! 

'· 
I ., 
; 
I ., 

!! 
·; 
;, 

3 

23 

....... 



il 
'I il 
1 VIRGINIA: IN THE CIBCU1T COURT OF THE CITY OF VIBGlNIA BEACH 
I 
i, 
!. 
I! 

'I 
,j 
ti 
;! 

•I 
I; 

KTMBT~ F. CROSBY, et ala., 

PJaintiffs, 

v. In Chancery No. CH87-2592 

DONALD H. CLARK, et ala., 

Defendants. 

ORDER 

THIS CAUSE came on this day to be heard upon motion of STANLEY YESKO~KE, ' 
I 

! I 
i; SR., one of the Defendants herein to join as adctitioual parties defendant Charles M. Guida and Geoffrey ; 
•i ' 
~ I I 
. : S. HaD, trustees and Atlantic Residential Mortgage Corp., and was argued by eoUDSeL · 
!' 

:I 
i. 
'I 

i 

Upon consideration whereo~ the Court being of the opjuion that Charles M. Guida and ~ 
!j 
I; Geoffrey S. Hall, trustees, and Atlantic Residential Mortgage Corp., noteholder, should be made parties . 
. : 

hereto, it is therefore, 
I ., 
i ADJUDGED, ORDERED aod DFCREED that leave be and is granted to the Defendant . 

'! 
STANLEY YESKOLSKE, SR. to make Charles M. Guida and Geoffrey S. Hall, trustees, and Atlantic l 

Residential Mortgage Corp., noteholder, defendants in this cause in accordance with the Motion For . 

Joinder, and it is further 
.j 

I 
ORDEBBD tbat the Clerk of this Court issue a Bill of Complaint under the seal of tbis , 

; ! Court and cause said Bm of Complaint together with a copy of said Motion For Joinder to be served : 

j j by the Sheriff' upon said Defendants Charles M. Guida and Geoffrey S. Hall, trustees, and Atlantic 1 

i i Residential Mortgage Corp., noteholder. , I I & /9 ~ 
·I 

i: ~· 
'1 
:! 

1 



I ask for this: , 
,r-- / 

_( ~i)l ~~~~lh___,w:;,../_· -J' p.d 
NoiiJiilhlfiecht 

.. Seen/ Agreed . 

.. (~ 

-'-..../-----------J p.q . 
. ; Louis G. Paulson 

! /)_b~~ 
----------~ p.d 

· ; Robert L. Samuel, Jr. 
· Counsel for Donald H. CJark and 

; ; Eric A. Hauser, Trustees 

i 
;I 

JUDGE: ____________ _ 
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I! ,, 
il 
; I VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIBGINIA BEACH 
'• :! 
II 

ll KJMB(;tN F. CROSBY, et ala., 
·: 

I ~ 
l: 
~ i 

I; 
: ~ v. 

I 

PJaintift"s, 

DONALD H. CLARK, et ala., 
;i 

.. 
i 

Defendants, 

SERVE: 
: : Geoffrey s. Hall, Trustee 

c/o AtJantie Residential Mortgage 
120 E. Baltimore Street 
28rd Floor 

; : Baltimore, MD 21202 
I 

) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. CH87-2592 

Charles M. Guida, Trustee 
c/o Atlantic Residential Mortgage 
79011 WISCOnsin Avenue 
Bethesda, MD 20814 

:! ATLANTIC RESIDENTIAL MORTGAGE CORP. 
i: c/o Edward R. Parker, Registered Agent 

5511 Staples Mill Road 
Richmond, VA 28228 

NOTICE 

TAKE NOTICE, tbat on the 18th day of Jllllmii',J, 1996 at 9:00 A.M., in the oftices of : 

Grover C. Wright, Jr., Esquire located at 802 Pavilion Center, 2101 Parks Avenue, Vuoginja Beach, j 
I 

1: ' VIrginia, 28451, the said Commissioner in Chancery to whom tbis matter has been referred by the 
1 ,, 

Court will conduct a hearing and take and receive evidence upon such inquiries as set forth and i 
i· 
:! propounded in the Decree of Reference. 

'i i 

You will have no other opportunity to present evidence relating to said inquiries set ! 
l i forth in the Decree of Reference. 
d i! If for any reason said hearing be not commenced on the date and at the time above ; 
: i 
! ! stated, or, if commenced, be not completed on said date, the said hearing may be continued by the : 
:! : 
, , Commissioner in Chancery &om date to date and time to time without further notice to any party. 

i 
You are hereby notified to take such actions as may be required for the protection of : 

·I 

; l your interest in this matter. 

I 
i' ,, 
;o 

,. 
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,j 

1 i Norman Hecht, Esquire 
:; Counsel for Defendant 

I Stanley Yeskolske, Sr. 
~ I 
~ ' 5886 Kemp~ River Drive 
; ; . Vuginia. Beach, Vuginia 23464 
; ; (804) 420-1112 
!J 
i, 

I! 
li 
il 
!I 
;. 

II 
:i 
•l 
I. 

~ l 
ii 
ii 

! 
I 

i 
I 

it 

i• 
;: 

!· 

il 

·I 
i: 
.I 

I 

,j 
~ I 
;l 
;I 

;! 

,I 
d 

! 

II 
:: 

'I !i 
:; 

·l 
I 
!' 

ll 
t: 
·I 
~ ! 

I 

: ~ 

STANLEY YESKOLSKE, SR. 

Y)J J{ 
By\ I-~~ ~ 

v Of Counsel 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBLYN F. CROSBY, etc., et al, 

Plaintiffs, 

v. 

DONALD H. CLARK, at al, 

Defendants. 

BRIBP IR OPPOSITIOR TO PLAIHIPPS' 

In Chancery 
Ro.: CH87-2592 

BIUEP IR SUPPORT OP PLAIHIPPS' ACTIOR TO QUIET TITLE 

This Brief in Opposition is filed on behalf of the Defendant, 

Stanley Yeskolske, in opposition to the Brief in Support of 

Plaintiffs' Action to Quiet Title. 

ST.A.TBMBRT OP PACTS 
.-. 

By deed dated December 7, 1981, the Defendants ARNOLD B.J 

AMDURSKY and D. DIANE AMDURSKY did convey to WILLIAM A. CROSBY and 

KIMBLYN F. CROSBY certain property consisting of two vacant lots 

constituting an oceanfront building site in the Croatan section of 

Virginia Beach, Virginia. To secure a portion of the unpaid 

purchase price, the sellers received a purchase money deed of trust 

note in the sum of Eighty-eight Thousand Dollars ($88,000.00) 

evidencing the debt and secured by the lien of a deed of trust on 

the property conveyed. 

The Crosbys after the purchase did construct a dwelling on the 

premises known as 550 South Atlantic Avenue. Under the ter.ms of 

the Eighty-eight Thousand Dollar ($88,000.00) deed of trust note 

it became due and payable in December, 1983. Mr. Crosby instructed 
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his attorney, John B. Dinsmore, that an agreement had been reached 

with the Amdurskys, the holders of the Eighty-eight Thousand Dollar 

($88,000.00) note and that upon the payment of Twenty Thousand 

Dollars· ($20,000.00) the Amdurskys would extend the payment due on 

the indebtedness. 

Under the refinance arrangement memorialized in the Sixty­

eight Thousand Dollar ($6~,000.00) note being the subject matter 

of this suit, principal payments were to be made in the amount of 

One Thousand Dollars ($1,000.00) per month, commencing February 1, 

1984, and with interest payments at a fixed amount of Seven ·Hundred 

Ninety-three Dollars and thirty-three cents ($793.33) per month. 

The whole unpaid principal balance with interest was due on January 

1, 1985, but under the ter.ms of the note and deed of trust giveR 

to secure payment of the indebtedness, the maturity date could be 

extended by the noteholder. 

The interest rate which Mr. and Mrs. Crosby agreed to pay was 

initially Fourteen Percent (14%) per annum and increased gradually 

as the principal balance was reduced. 

At approximately the same time that the Sixty-eight Thousand 

Dollar ($68,000.00) note and deed of trust securing the 

indebtedness were executed, a Two Hundred ·Eleven Thousand Dollar 

($211,000.00) note and deed of trust were also executed, securing 

an indebtedness due Virginia Beach Federal with the lien of the 

deed of trust being prior to that of the Sixty-eight Thousand 

Dollar ( $68,000.00) deed of trust. The Virginia Beach Federal note 

called for an initial interest rate of Eleven and One-half Percent 
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(11.5%). 

The house in question was constructed by Crosby Construction 

and was used part time by the Crosbys and was rented in the summer 

on a weekly basis. 

After the payment of four ( 4) monthly payments of interest and 

principal under the note, the Crosbys by agreement prepared by 

their attorney, John B. Dinsmore, did agree to grant a fifteen ( 15) 

month option on the premises to Richard and Patricia Maher by 

contract dated June 14, 1984. The Amdurskys, the holders of the 

Sixty-eight Thousand Dollar ($68,000.00) note joined in the 

.agreement to evidence their consent to sell the note to the Mahers 

upon payment of Fifty Thousand Dollars ($50,000.00) and to grant 

an extension of payments of principal and interest. 

The Mahers occupied the premises, paid the Thirty Thousand 

Dollar ($30,000) option fee, the rent and Fifty Thousand Dollars 

($50,000.00) to the Amdurskys. Upon payment of the Fifty Thousand 

Dollars ($50, 000.00), the note was endorsed on the back by the 

Amdurskys payable to the Order of Bearer and delivered to the 

Mahers, thus negotiating the note to the Mahers, making them the 

holders thereof. 

Contrary to the expectations of all parties to the agreement, 

the Mahers did not exercise the option which.lapsed on September 

16, 1985. 

Upon the end of the option agreement on September 16, 1985, 

the option lapsedJ but with the consent of the Crosbys, the Mahers 

were allowed to remain in the premises and to pay rent equal to 
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the mortgage payment to Virginia Beach Federal. 

On or about September 23, 1985, Peter K. Babalas, a Virginia 

state senator who served on many financial CODDllittees in the 

Virginia Senate and practiced law in the City of Norfolk for 

approximately thirty years, phoned an old client Stanley Yeskolske, 

a far.mer in Oak Grove Virginia. Mr. Yeskolske testified that he 

was surprised to hear from the Senator as he had not spoken to him 

for a number of years. Mr. Babalas indicated that he had a note 

to sell and that the owner of the note needed the money immediately 

because of some IRS troubles. Mr. Yeskolske, who is now seventy­

eight (78) years old, obviously could not remember every detail of 

a conversation that took place ten (10) years ago and could not 

remember the interest rate that was to be paid or the exact date 

that payments was to be made. He did remember however that Senator 

Babalas, with his vast experience in office in the State Senate and 

as an attorney, assured him that the note was well secured and that 

it was a good investment. On this advice and as a favor to Mr. 

Babalas, Mr. Yeskolske agreed to purchase the note. 

Mr. Yeskolske drew a check dated September 24, 1985 payable 

to Peter K. Babalas a copy of which was offered in evidence by 

stipulation between the parties (Exhibit D-3). In addition, Mr. 

Yeskolske's monthly statement with Merrill Lynch was offered into 

evidence showing the deduction from his acco~t for the check 

(Exhibit D-4). Mr. Yeskolske further testified that this was the 

first and only note he ever purchased. 

In October, 1985, Mr. Crosby died and the Mahers were allowed 
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to remain in the property paying monthly rent equal to the monthly 

payment to Virginia Beach Federal. 

By letter dated March 5, 1986, (Exhibit D-2) Mr. Paulson 

advised the Mahers of the following: 

(A) "That 15 month period, as you well know, expired on the 15th 

day of October, 1985." 

(B) "As a result of you not exercising the option within the 15 

month period,· the option agreement has long since expired." 

(C) "Therefore, I am merely giving you notice *** that the 

previous agreement is , in fact, null and void." 

After offering to give the Mahers the right to purchase the 

property until March 31, 1986, the letter further states: 

"If so, I will prepare a contract for your signature." 

The intentions of the Crosbys could hardly have been more 

clear. Mr. Paulson was very explicate as to the relationship 

between the parties and the Mahers must have understood that the 

old agreement had terminated. No evidence was. offered by Mr. 

Paulson whether a new contract was entered into, but in any event 

the Crosbys and Mahers acted as if that was the case. 

The Crosbys attempted to assist the Mahers in being approved 

for their loan as they gave a letter to Virginia Beach Federal 

stating that all rents had been paid (Exhibit P-7). 

A statement allegedly from Mr. Amdursky was also offered in 

to evidence indicating that the Sixty-eight Thousand Dollar 

-·~ ($68,000.00) note had been turned over to the Mahers. (Exhibit P). 

Obviously by their conduct, a new arrangement of some nature 
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was entered into by the Crosbys and Mahers. Mr. Maher apparently 

was not being completely truthful, as his financial condition had 

continued to worsen. 

Mrs • Crosby allowed the Mahers to remain in the property 

throughout the summer and into November of 1986. By letter dated 

November 7, 1986, Mr. Paulson again operating upon the assumption 

that the June 14, 1984 agreement with the parties was null and 

void, gave the Mahers 5 days notice to cure the default created 

by the non-payment of rent. ( The June 14, 1984 agreement required 

a 10 day notice) 

In any event, even if the Mahers they paid the rent, they were 

directed to vacate the property within 30 days which would be 

contrary to the law as it would apply to month to month tenants •. 

On December 2, 1986, a judgment was granted against the Mahers 

for (Nine Hundred Eleven Dollars ands Seventy-six cents) $911.76 

for non-payment of rent under an unlawful detainer summons. 

After obtaining possession of the property on or above 

January 13, 1987, Mrs. Crosby directed her loyal employee, Michael 

Butler, to view the property and make a list of damages which he 

allegedly did on January 21, 1987. Mrs. Crosby already had a 

purchaser for the house and signed an involved contract on January 

23, 1987 agreeing to sell the property in its' ~•as is 11 condition, 

for Three Hundred Thirty-seven Thousand Five Hundred Dollars 

($337,500.00), far more than the sales price to the Mahers. 

Mrs. Crosby readily admits that none of the repairs were made 

and that she had no idea when the alleged damage occurred, be it 
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before the option period, during the option period or thereafter. 

She also admits that no 10 day notice of default was sent to 

the Mahers as required under the June 14, 1984 agreement. Obviously 

they were given no opportunity to make repairs as the property was 

sold two days after the inspection list was made up. 

Mr. Yeskolske testified that after he purchased the note he 

waited for what he estimated was 6 months or a year for payment and 

then he attempted to contact Mr. Babalas. Unfortunately Mr. 

Babalas had become ill with cancer and was out of the office. In 

addition he was having difficulties in the Senate and was, 

according to Mr. Yeskolske, always out of town. Mr. Yeskolske 

would ever so often drive the 65 miles to Norfolk and visit Mr. 

Babalas' office and discuss the matter with Mr. Babalas' secretary. 

Mr. Babalas did finally make an effort to collect the Sixty­

eight Thousand Dollars ( $68,000.00) by wri:ting to the Crosbys 

stating that he represented Mr. Yeskolske, who claims to be holder 

of the note all as set out in paragraph 16 of the Plaintiff's 

action to quiet title. 

This suit was instituted on October 9, 1987. At this time, 

because of Mr. Babalas' condition, it had been referred to Mr. 

Gregory A. Giordano, who filed answers on behalf of ·the Mahers and 

Stanley Yeskolske on October 29, 1987. Mr. Yeskolske testified 

that he picked up his file from Mr. Babalas' office shortly after 

Babalas' death. This was in conflict with his discovery when he 

said it was either just before or just after. Apparently he must 

have gotten his file to his new attorney prior to October 29, 1987. 
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Mr. Babalas died on December 29, 1987 according to the records of 

this Court, his will being recorded in Will Book 73 at page 671. 

Based on these facts, the Crosbys were paid Thirty Thousand 

Dollars ($30,000.00) for the option and received substantially more 

from the sale to Peck ($337,500 minus a real estate commission) 

than they would have received from the Mahers. The Crosbys are 

now attempting, in this cause, to effect a forfeiture or penalty 

and to cause a valid note with a princ.ipal balance of Sixty -four 

ThQusand Dollars ($64,000.000 and accrued interest to be cancelled 

under the guise of "Liquidated damages". 

ISSUES ~SED BY COMMISSIORBR 

Before responding to the arguments raised in the Plaintiff's 

Brief, counsel would like to specifically address two issues raised 

by the Commissioner in his examination of my client Stanley 

Yeskolske. 

The first issue raised by the Commissioner, which I feel must 

be responded to, was his concern that even if Mr. Yeskolske did 

give Mr. Babalas a check in the sum of Sixty-five Thousand Dollars 

($"65,000), how does that relate to the note in question. 

Obviously being Mr Yeskolske's fourth attorney does place 

counsel at a disadvantage. I have no personal knowledge of the 

transactions that occurred some ten years ago ~d files have become 

disorganized and documents, attorney records and memos have been 

misplaced. In preparation for trial, reliance must be made on 

pleadings and discovery as that is the only paper trial available. 

In paragraph 16 of the initial pleading filed by Mr. Paulson, 

8 

35 
~ 

(/' 
I 



he alleged that Mr. Babalas, on behalf of his client, Stal).ley 

Yeskolski, Sr. (Stanley Yeskolske) had made demand upon the Crosbys 

by mail and that Stanley Yeskolske claimed to be the bearer of the 

note. This direct and specific admission of fact in the pleading 

is generally binding on the Plaintiff, (14B M.J. PleadingS 69). 

At no time, until the issue was raised by the Commissioner, did Mr. 

Paulson in any way indicate that he felt Mr. Babalas was not acting 

on behalf of Mr. Yeskolske. It should be noted that by the 

Plaintiff's own exhibit, the statement from Mr. Amdursky indicated 

that the note was turned over to the Mahers (Exhibit P- 11. This 

certainly traces ownership of the note to the Mahers. Mr. Amdursky 

did not state when he turned the note over to the Mahers, but 

presumably it was after payment which would have been in 1984. By 

September of 1985, the note was available for Mr. Babalas to take 

possession of the instrument. When the suit was brought in October 

of 1987, Greg Giordano, Esquire filed an answer for the Mahers and 

Mr. Yeskolske admitting the allegations set forth in paragraph 16. 

It should be noted that Mr. Yeskolske is in actual physical 

possession of the negotiable instrument which was properly endorsed 

under S8.3-202 of the Code of Virginia so as to negotiate ownership 

to bearer (see footnote 4 in official comm~nt) Certainly if there 

has been no other claim under this instrument for 10 years, we may 

properly assume that Mr. Babalas was acting _on behalf of Mr. 

Yeskolske in relationship to the note in question. 

In any event, in the Plaintiff's Request for Admissions, Mr. 

Paulson asked the following question which was admitted in answers 
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filed on behalf of Mr. Yeskolske by his then attorney Mr. Stallard. 

1
' 1. Yeskowski is a holder of the note to which Yeskowski 

claims ownership and is the source of Yeskowski's claim against 

Plaintiff (the "Note")." 

Under Rule 4a11 of the Rules of Court, any matter admitted 

under this rule is conclusively established thus establishing that 

Mr. Yeskolske is the holder of said document. 

The second issue raised by the Commissioner relates to the 

check and the fact that the photo copy does not show the 

endorsement on the back. 

Mr. Yeskolske testified that the check was made available for 

Mr. Paulson to examine at the time his discovery was taken in 1990. 

At that time Mr. Stallard represented Mr. Yeskolske and a copy of 

the check apparently was viewed by all parties. 

The copy of the check was made a part of the transcript of the 

discovery deposition taken May 24, 1990 and marked 11 Exhibit I". 

Mr. Paulson had no objection to the document at that time and had 

no objection to it coming into evidence at trial. 

Prior to trial I reviewed the files and could not find a 

photostat of both sides of the check although Mr. Yeskolske claims 

to have give it to Mr. Stallard. At this point, as Mr. Paulson 

did not object to the exhibit, I have difficulty understanding the 

Commissioners' concern. If Mr. Paulson has a photostat of the 

complete check and desires to offer it into evidence, I feel it 

would be proper. 
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ARGOliBil.r 
I. THE DEPBiiD.AIR IS A HOLDER IR DUB COURSE ABD ROT 

BOURD BY ARY DBPBRSBS RAISED BY TBB PLAIHIFPS 

At the outset, at any time that a court must determine the 

meaning of a written instrument, certain rules of construction are 

followed. In this instance all the instruments in question, the 

promissory negotiable note, the Deed of Trust and the June 14, 1984 

agreement were all prepared by John B. Dinsmore, attorney for the 

Crosbys. No evidence was offered that the other parties at that 

time were even represented by counsel. It was Mr. Dinsmore who 

chose the words to be used and in that case the law of Virginia is 

clear. Contract law in Virginia is well settled that the court will 

construe a contract more strictly against the party who prepared 

it. 4B M. J. Contracts S44, Winn v. Aleda Construction Co., 

227Va.304, 315 S.E. 2d (1984) 

Prior to determining Mr. Yeskolske rights as a holder of the 

$68,000.00 note in question we must determine his exact 

relationship to the note. 

The instrument as drafted met all qualification to be 

negotiable instrument under the Unifor.m Commercial Code. 

There is no question that Mr. and Mrs. Amdursky were holders 

in due course when the note was turned over to them in January of 

1984. 

Mr and Mrs. Maher became holders of the note under the 

endorsement on the reverse side ·of the instrument. It was the 

intention of the Uniform Code and particularly §8.3-202 to 

liberalize the language which could be used to negotiate 
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·instruments so they could pass freely in commerce. 

Under the law prior to Unifor.m Commercial Code if the ter.m 

"assign" or "assignment" were used a party became an assignee but 

not a holder. This was all changed by the Unifor.m Commercial Code 

as described in the official comment 5 following 58.3.202. The 

note in question, upon the Amdursky endorsement became a bearer 

note which could be and was negotiated by mere delivery (58.3-

202(1) "*** if payable to bearer it is negotiated by delivery".) 

Mr. Yeskolske testified that he paid Mr. Babalas Sixty-five 

Thousand Dollars ($65,000.00) to purchase the note for him and when 

it was delivered by the Mahers to Mr. Babalas who held it as 

custodian for Mr. Yeskolske, it was negotiated to Mr. Yeskolske. 

A holder may negotiate an instrument pursuant to 58.3-301. 

(A) S'l'ABLBY YBSKOLSD IS A ROLDBR IIi DUB COURSB AS BB 
CLADIS TI'l'LB THROUGH A BOLDER IR DUB COURSE 

The law is clear that a party may become a holder in due 

course if he acquired title to negotiable instrument and a prior 

owner in the chain of title was a holder in due course. 

In this instance there is no question that the Amdurskys were 

holders in due course although they had joined in the agreement of 

June 14, 1984. This did not change their status. Under the 

agreement the only obligations that they assumed were to (a) grant 

an extension of time for payment and (b) sell the note to the 

Mahers for Fifty Tousand ($50,000.00). Neither of these acts 

varied the character of the note nor their status as holders in due 

course. Even if the Mahers may not be holders in due course, they 
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were holders and transferred all their rights to the instrument to 

the Mr. Yeskolske including the rights of the Amdurskys. 

Under the Uniform Commercial Code a party who holds a 

negotiable instrument is either a holder in due course with the 

rights granted under 58.3-305 or not a holder and whose rights are 

defined under 58.3-306. However, 58.3-306 specifically provides 

for one who claims to take through a holder in due course; ss.J-
306 states in part as follows: 

"58.3-306 Rights of one not a holder in due course. - Unless 

he has the rights of a holder in due course any person takes the 

instrument subject to ***. " Official Comment No. 1. clearly 

describes the relationship of one who takes through a holder in due 

course as Mr. Yeskolske did through the Mahers to the Amdurskys •. 

(B) MR. YBSKOLSKB IS ALSO A BQLDER Ill DUB COURSE IR 
HIS OWR RIGHT BAVIKG ACQUIRED THE RO'l'B IIBBTIRG ALL TBB 

REOUIRBMBRTS OP A HOLDER AS SBT OUT IR 58.3-202. 

The Plaintiffs have maintained that the defendant Yeskolske 

acquired the note after it became overdue. They assume that the 

maturity date on the note was January 1, 1985 and if he acquired 

his interest after that time he could not be a holder in due 

course, but that is not the case. sa. 3-302 sets forth the 

requirements to be a holder in due course. 58.3-302(c) 

specifically requires that to be a holder in due course, one must 

be "without notice that it is overdue." 

Mr Yeskolske 's uncontradicted testimony was that he was 

contacted by Mr. Babalas to purchase a note. He himself did not see 

the note at the time he paid his money. Mr. Babalas was not his 
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agent but the agent and attorney of the Mahers. He did not pay.Mr. 

Babalas a fee to represent him nor was he billed for one when the 

note was acquired. Notice to Mr. Babalas could not be imputed to 

him. Official Comment No. 1. indicates quite clearly the purchaser 

of an instrument which is in fact overdue maybe a holder in due 

course if he takes it without notice that it is overdue. As a 

holder in due course, Mr. Yeskolske is entitled to all protection 

as such under the Code including from any defenses the Plaintiffs 

may raise to the note. 

It should be noted that even if the deed of Trust referred to 

the maturity date of the note in question that is not notice to the 

purchaser of a note. (See 58.3-304 (S)) 

(C) HR. YBSKOLSKB IS A BOLDER IR DUB COURSE AS BB BAS COMPLIED · 
WITH ALL RBOUIRBMBRTS OP ~ APPLICABLB CODB SECTIONS 
INCLUDING ACOUIRIRG THE RQTB PRIOR TO I'.r IIAroRITY D.ATE 

Assuming for the purposes of argument only that the agreement 

dated June 14, 1984 is valid, the question then becomes what was 

to be the new maturity date on the note? 

The note itself and the deed of trust allowed for an extension 

of time for payment of the obligation. As the option agreement did 

not expire until September 16, 1985, it is reasonable to assume 

that the due date would be sometime after September 16, 1985. The 

Plaintiffs take the position that if the option is not exercised 

and Mahers are not in default, the loan would b~ due upon the sale 

of the property and that would be the due date. Page 23 of the 

Plaintiff's Brief states as follows: 

11 If they declined to exercise the purchase option within the 15-
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month period, and assuming they had not defaulted under the terms 

of the agreement, they could vacate the property and have their 

$50,000.00 returned to them once the property was sold in 

accordance with the agreement. " If that were true then certainly 

Mr. Yeskolske acquired the note prior to its due date as closing 

on the house was not until Auqust of 1987, some two years after 

Yesko~ske acquired the note. In any event, the note holders and the 

Crosbys agreed to an extension of the maturity date pass the term 

of the option which would be September 15, 1985, some 9 days prior 

to the time that Yeskolske acquired ownership of the note. As the 

note called for 11 monthly payments it is just as logical to assume 

that the extension granted would be that the remaining monthly 

installments would start to conunence on October 15, 1985, continue 

for 7 months and then principal would be due. As the date the 

payments are due is ambiquous under the agreement, it should be 

such date as is most advantageous to the defendant Yeskolske as he 

did not prepare the documents, the Plaintiff's counsel did. As the 

maturity is later than September 24, 1985, Yeskolske did not buy 

an overdue note and is a holder in due course. 

II. DBPADLTS ALLEGED URDBR JtJIB 14 I 1984 AGRBBIIBRT 

As defenses to the Defendant Yeskolske's demands for payment 

under the note in question, the Plaintiffs allege three defaults 

which they claim would cause a cancellation of indebtness. 

Under paragraph 13 (a), (b) and (c), the Plaintiffs allege 

three defaults on the part of the Mahers which, according to their 

position, would void the note held by Mr. Yeskolske. 
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(A) DBPAULT IR ROR-PAYJIBH OP RBRT 

The plaintiff's alleges that the defendant Mahers defaulted 

in the payment of rent and that his constitutes such a default 

under the June 14, 1984 agreement that the Sixty -four Thousand 

Dollar ($64,000.00) balance on the note with interest should be 

forfeited as liquidated damages. The agreement in question granted 

an option for 15 months commencing June 15, 1984 and continuing 

until September 14, 1985. The Crosbys allowed th~ Mahers to remain 

in possession as tenants after the date without any way defining 

the ter.ms of their tenancy. 

In March of 1986, Mr. Paulson, on behalf of the Crosbys, 

advised the Mahers that the option was null and void. The Mahers 

remained in the premises paying rent through November of 1986. The 

Mahers allegedly did not pay the rent increases for October and 

November in the total amount of Nine Hundred Eleven Dollars and 

Seventy-six cents ($911.76) and a judgment was granted December 2, 

1986 under an Unlawful Detainer Summons. The Plaintiff's attorney 

in his November 7, 1986 letter states that, (a) the Mahers are 

given 5 days notice to pay the rent or vacate the premises, and (b) 

that even if they do pay the rent they must vacate in 30 days. 

By what reasoning Mr. Paulson felt that this was the law is · 

unknown to this writer. If the option lease agreement was in 

effect, under its terms the Mahers were entitled to a 10 day 

default notice. 

If the Mahers were holdover tenants under the option agreement 

it would be for a ter.m of 15 additional months or until December 
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"15, 1986. In that event they did not have to get out until 

December 15, 1986 not 30 days as alleged in Mr.·Paulson's letter. 

If the Mahers were month to month tenants then to terminate 

the tenancy notice would have to be given in the month of November, 

to vacate on December 31, 1986. 

The Plaintiffs are attempting to pick and choose as to what 

provisions of the lease option agreement apply disregarding the 

intent of the agreement, the general law and claim a "windfall." 

I am certain that is was not the intention of Mr. Paulson, 

a respected member of the bar, in any way to deceive anyone or in 

any manner mislead the Mahers as to their rights, but taking his 

two letters together, the Mahers would have to conclude that the 

forfeiture provisions of the option agreement in no way applied to 

their holding over as tenants. If it was the intent of the Crosbys 

that they demand a security deposit of Sixty-four Thousand Dollars 

($64,000.00) plus interest, to protect them under a month to month 

Twenty-five Thousand Dollar ( $2,500.00) lease they should have 

said so. Mr. Paulson's letters could have included but ~ few 

words to made that clear to the Mahers. 

Any reasonable reading of the agreement, no matter how flawed 

it is, would conclude that the forfeiture provision·would apply to 

the option part only and not to a holdover tenant who was allowed 

to remain in the property after the option period was over. 

The law in Virginia is clear as to the validity and ter.m of 

an option to purchase included in a lease for a ter.m of years. In 

Rubin v. Gochpach, 186Va. 786 (1947) a lease contained an option 
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to purchase as well as a right of renewal. The tenant held over 

after the renewal and claimed his rights to purchase under the 

option during the holdover period. The Court at page 795 stated 

as follows: 

"But where the option to purchase in the original lease is 

limited to a specific time, it cannot be exercised after the 

expiration of the option period." 

Obviously the Mahers, having paid the $30,000.00 for the 

op~ion, and the $50,000.00 to buy the note, could not after the 

initial 15 month period demand a deed to the property. If the 

option ter.minated as to any rights that the Mahers may have had 

under the option is logically follows that the forfeiture provision 

would not survive the end of the option. 

The option agreement required a specific type of notice that 

must be given in order to convert a delinquency into a default. 

Paragraph 9 of the agreement requires delivery of a written notice 

of a default to the llahers at the property address. 

No evidence was offered by the Plaintiffs of the sending of 

said notice or that it was delivered to the Mahers. The fai!"ure to 

send the notice of default as required under the agreement is fatal 

to any claim of default. 

In the case at hand the Defendant Yeskolske claims an interest 

in the encumbered property under the ter.ms of a note and deed of 

trust. The question of notice of default under a note and deed of 

trust was considered in Sharpe v. Talley 215 va. 615 (1975). (this 

case was decided prior to the change in the code sections relating 
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to foreclosure notices) 

Under the facts of the case the noteholder accelerated the 

maturity of a note upon non-payment and foreclosed. The two issues 

raised are similar to the issues of default and notice of default 

which are important to the case at hand. 

As to the defaults alleged in paragraphs 13 (a), (b) and (c) 

the Plaintiffs offered no evidence to indicate that the default 

provisions of the agreement were complied with. 

In addition, the limited notices that were given by the 

Plaintiffs failed to advise the Mahers of the alleged consequences 

of a default. 

In the case aforesaid the Virginia Supreme Court, quoting from 

SA.L.R. 2d 968, 970 (1049) stated: 

"It appears to be well settled that a provision in a bill or 
note accelerating the maturity thereof on nonpayment of 
interest or installments, or other default, at the option of 
the holder, requires some affirmative action on the part of 
the holder, evidencing his election to take advantage of the 
accelerating provision, and that until such action has been 
taken the provision has no operation. In other words, some 
positive action on the part of the holder is an essential 
condition for the exercise of his option and mere mental 
intention to declare the full amount due in not sufficient." 

The same principle of law applies to a default under a 

contract or a note and deed of trust. 

If the Commissioner finds that the alleged agreement dated 

June 14, 1984 is valid and enforceable, and that the default and 

forfeiture provisions bind the Mahers as holdover tenants; then to 

effect a default, the Crosbys were required to take some 

affirmative action. They never sent a default notice as required 

19 

46 



under the agreement, and the notice if given must explain the 

default and its alleged ramifications. This was not done. 

(B) ALLEGED DBPADLT POR PAJ:LURB OP JIABBRS 
TO IIAKB TDIBLY PAY.IIBIRS TO .AIIDURSKYS 

In paragraph 13(b) of the Plaintiff's pleading it is alleged 

that a "*** Fifty Thousand and 00/100 Dollars ($50,000.00) payment 

was actually made to Amdurskys on or about September, 1985, ***" 

In response to Defendant's Interrogatories the Plaintiff, 

Kimblyn Crosby, by answers executed August S, 1993 again alleged 

that the payment made from Mahers to the Amdurskys, were made in 

on lump sum in September of 1985. On oral examination of Kimblyn 

F. Cameron (nee Crosby) on November 18, 1993 she again alleged that 

the payments were made in a lump sum in September 1985. 

Without amending their pleadings at the hearing before the 

Commissioner, the Plaintiffs over objection of the Defendant 

Yeskolske, offered in evidence several alleged writings to indicate 

that the payments were different than as plead. The documents 

offered in evidence allegedly indicated that the July 15. 1984 

payment was made August 20, 1984, the August 15 payment was made 

September 8. 1984 and the alleged default notice indicated that the 

September 15 payment had been made by November 20, 1984. No 

evidence was offered to indicate when the October and November 

payments were made. 

The Plaintiff's Brief in support of their action to quiet 

title on page 5 offered a third payment schedule. 

1'The Mahers paid the first $10,000.00 one month late, they 
then paid the second payment in September, 1984, also one 
month late. They did not, however, make their final three (3) 
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payments until September of 1985, a full ten ( 10) months 
late. 1

' 

If the "liquidated damages" provision of the agreement is in 

reality a forfeiture provision as is the position of the Defendant 

Yeskolske, than the acceptance of the payment after the default 

would certainly constitute a waiver. This rule of law is stated 

clearly in 14B M.J. Penalties and Forfeitures, S6, 

11 S6, Generally. -A forfeiture will be deemed waived by any 
agreement, declaration or course of action on the part of the 
person who is benefited by such forfeiture which leads the 
other party to believe that by confor.ming thereto the 
forfeiture will not be incurred. By permitting the 
accomplishment of the general result of the prevention of 
which a power of forfe~ture has been inserted in a contract, 
and standing by in silence while large expenditures are made 
in the prosecution of the work after the accrual of the right 
of forfeiture, under the belief that it will not be exercised, 
the party having such right of forfeiture waives it. However, 
this waiver does not apply to a continuing breach." 

The Plaintiffs, under their theory of the case, in order to 

prove a default and prevail, have the burden of proving, (a) when 

the 5 installments were made and that they were not made timely (b) 

that if payments were not made, notice of default was delivered in 

writing to Mr. & Mrs. Maher at the property,(c) that the default 

was not cured by payment or that the default was not waived. 

Obviously, with the many discrepancies in the Plaintiffs 

allegations, arguments and offers of alleged evidence, the 

Plaintiffs have no idea when the payments were in fact made and can 

offer no credible evidence on this vital issue. 

There is no question that the Fifty Thousand Dollars 

($50,000.00) was paid. The Amdurskys would not have delivered the 

note to the Mahers if the Amdurskys had not receive the agreed 
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·purchase price. Mrs. Amdursky testified that she claims no 

interest in the note and was not advised as to when the payments 

were made. If the Mahers were delinquent in making the payments, 

this delinquency or even default was waived by accepting later 

payment. 

The variance in the Plaintiffs pleading an alleged proof .is 

of paramount significance when the ter.ms of the default provision 

are considered under the agreement. All payments made prior to the 

default shall be retained by the Amdurskys and the Crosbys shall 

be entitled to credit. If that is the case, then any payments made 

after the default would not be to the benefit of the Crosbys. Had 

it been intended that payments after the default would benefit the 

Crosbys the agreement would have said so. As the Plaintiffs plead 

that there was a lump sum payment made in September of 1985 and 

than it was made after default, no credit· should flow to the 

Crosbys on the note. It is therefore utmost in importance, if the 

Plaintiffs are to benefit by the default, to prove when the default 

occurred. As . the Plaintiffs failed to prove that a d~fault 

occurred or when the payments were made, the Commissioner should 

find that no forfeiture occurred which would cause the note to be 

cancelled by the Court. 

(C) DEFAULT ALLBGBD POR JlAIIAGRS ARD IIODIPICATIORS '1'0 PROPBRft' 

The Plaintiff alleges in paragraph 13(b) of their initial 

pleading that the Mahers made modifications and caused damages to 

the premises. 

The house in question was constructed some time in 1982 and 
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later occupied as a beach residence on a part time basis by 

Crosbys. Mrs. Cameron, formerly Crosby, testified that the house 

had also been rented in the summer to weekly tenants until June of 

1984, at which time it was occupied by the Mahers. The Mahers 

occupied the premises from that date until November of 1986 paying 

an average monthly rental of approx~ately Twenty-four Thousand 

Dollars ($2,400.00) or the total sum of Sixty-nine Thousand Six 

Hundred Dollars ($69,600) in rent for the use of the premises. The 

house was not new at the time. There apparently was no "walk 

through" of the property by landlord and tenant with a checklist 

as to the condition of the property. The Plaintiffs want the Court 

to believe that the house was in a new condition and that anything 

that happened there from the t~e of its construction was the fault 

of the Mahers and that is constituted a default under the ter.ms of 

the agreement. It should be noted that the Plaintiffs' expert 

witness, Michael Butler, was an employee of Crosby for many years. 

It was he who gave the estimate for the cost of making repairs two 

( 2) days before a contract was signed to sell the property to 

Victor Peck. As Michael Butler's wife ran the office for Crosby 

Construction, he had to know that the house was sold and that none 

of the repairs would be made. 

A significant part of the repairs were ~o more than ordinary 

maintenance required on a beachfront home. The tenant was not 

obligated to return the property to new condition and ordinary wear 

and tear would have to be expected after a 2 1/2 year tenancy. Even 

Mr. Butler conceded that other than the wall the other items on his 
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1/21/87 list were regular maintenance. The question of the mis~ing 

refrigerator being $950.00 is significant in showing an attempt to 

inflate the so called damages. 

Mrs. Crosby could not testify with the certainty that the 

refrigerator was even in the property when the Mahers took 

possession. She did not know what kind of refrigerator it was or 

what it cost. If it was there, it would have been over three (3) 

yrs old and she did not know the value of a used refrigerator, 

which would be the proper measure of damages. The same would also 

apply to the One Thousand Fifty Dollar ( $1050.00) charge for 

carpeting. The charge for the painting of the walls was in a good 

part based on the Plaintiffs' color preference rather that the 

quality work performed. As the Plaintiff did not have the alleged 

repairs performed, then the true measure of damages allegedly 

suffered by the Plaintiff would be the reduction in the value of 

the property because of the damage. No evidence was offered by the 

Plaintiff on that account. The sale price of the property was 

actually Three Hundred Thirty-seven Thousand Five Hundred Dollars 

($337 ,500.00). It was listed for Three Hundred Fifty Thousand 

Dollars ($ 350,000.00) and in the usual and ordinary negotiation 

between buyer and seller was reduced to Three Hundred Thirty-seven 

Thousand Five Hundred Dollars ($337 ,500). Mr. Peck, the purchaser 

and Co-Plaintiff was not called as a witness ~o testify that he 

would have paid more had the condition to the house been different. 

The real estate agents, who were agents for the Plaintiff Crosby, 

were not called. We may only assume that their testimony would be 
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adverse to the Plaintiffs' case. "Under Virginia law, where one 

party has within his control material evidence and does not offer 

it, there is a presumption that the evidence, if it had been 

offered, would have been unfavorable to that party. In Virginia 

Heart Institute v. Northside Electric Co., 221 Va. 1119, 1124, 277 

S.E.2d 216 (1981), the Court stated that: 

[i]f a party to an action has available competent proof 
to establish a fact necessary and material to his success 
and fails to produce it, the legal presumption is that 
if produced the proof would not sustain his claim for 
relief." 

Mrs. Crosby testified that no notice of default was sent to 

the Mahers relating to the condition of the property. As the 

property was sold in its "as is" condition two days after the list 

of damages was prepared, the Mahers were not given a reasonable 

opportunity to cure the alleged default even if they had been given 

notice. As the Mahers were available to be served in this cause in 

October of 1987, the Plaintiffs certainly could have provided them 

with notice of default. 

The Commissioner, in this instance, should find that no 

default was proved which would entitle the Plaintiffs to the relief 

which they seek. 

III. THE CORTRAC'r PROVISIOR POR LIQUIDATED DAIIAGBS 
IS IR REALITY A PBRALTY ARD AS SUCH UNERPORCEABLB 

The liquidated damage provision the Plaintiffs are attempting 

to invoke in equity must be considered a penalty and unenforceable. 

In the Plaintiffs' Brief much reliance is placed upon the fact that 
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the agreement, a lease - option agreement for the purchase of real 

property, bound the Crosbys' property for an extended period of 

time and liquidated damages would be proper. 

The Plaintiffs rely in their Brief on two cases Taylor v. 

Sanders, 233Va. 75, (1987) and Dahlgren Ltd. Partnership v. Board 

of Sup. 240Va. 200 as recent statements of the law concerning 

liquidated damages. 

The Virginia Supreme Court in Taylor stated the law as to 

penalty and liquidated damages as follows: 

'' [ 1-3] The law is settled that parties to a contract properly 
may agree in advance upon the amount to be paid for loss which 
may result from a breach of the contract. When the actual 
damages contemplated at the time of the agreement are 
uncertain and difficult to determine with exactness and when 
the amount fixed is not out of all proportion to the probable 
loss, the amount is deemed to have been intended as 
enforceable liquidated damages. But where the damage 
resulting from a breach of contract is susceptible of definite 
measurement (as when the breach consists of failure to pay a 
sum of money) or where the stipulated amount would be grossly 
in excess of actual damages, courts of law usually construe 
such stipulation as an unenforceable penalty." 

In Dahlgren Ltd. Partnership v. Board of Sup. the Court, after 

quoting from Taylor examined the facts of the case (a county 

ordinance allowed for a forfeiture of one half of a security 

deposit) and found that the record is devoid of any evidence that 

the Board sustained damages as a result of the Partnership's 

default in payment of the remainder of the fees. The Court also 

found "**" that the amount fixed is grossly in excess of, and out 

of all proportion to actual damages." 

Applying these rules of law and interpretation we must look 

at the supposed loss that the Plaintiffs allege that they suffered. 
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·with reference to the alleged late payment of the Fifty Thousand 

Dollars ($50,000.00), no loss was sustained. Certainly no 

evidence was offered to show that the Plaintiffs suffered a loss 

in the sale of the house to Peck because of alleged damages to the 

premises,even if we are to consider that as a default. 

The last default alleged is the loss of Nine Hundred Eleven 

Dollars and Seventy-six _cents ( $911.76) in rent for which a 

judgment has already been obtained in a separate action. This loss 

of rent is the basis on which the Plaintiffs want to invoke a 

forfeiture of Sixty-four Thousand Dollars ( $64,000.00) in principal 

and interest for ten ( 10) years at Fourteen Percent ( 14%) • Surely 

the amount to be forfeited is out of proportion to any loss 

sustained. 

The Plaintiffs in their Brief further contend that the amount 

of the loss would be difficult to ascertain. · They obviously had 

no trouble in deter.mining what the rent should be and the amount 

that the Mahers owed and obtaining a judgment in that amount. 

Courts of equity in doubtful cases construe agreements as 

creating a penalty rather that liquidated damages. See Colonna 

Dry Dock Co v. Colonna 108Va. 230, 51 S.E. 770 (1908). A further 

rule set forth in Colona is that where a contract contains several 

stipulations, some for the payment of money, and others for the 

doing or not doing of specific acts, and additional provision 

binding a party to pay a fixed sum in case of his default in any 

of thoses matters is necessarily a penalty. In the case at hand, 

the non-payment of rent or damages to the property is an amount 
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readily accertainable and the liquidated damages provision must be 

found a penalty and unenforceable. 

IV. TBB PLAIHIPPS BAVIKG OBTAIRBD A PRIOR JODGIIBifi' POR DBLIOODT 
RBH ARE BARRED FROX SPLiftiRG TBBIR CAUSE OP ACTIOR Aim IR THE 
PRBSBBT SUIT ASKIRG POR LIQUIDATED DAIIAGES. 

The Plaintiffs Corsbys sued the Mahers in the General District 

Court of the City of Virginia Beach in November, 1986 under an 

Unlawful Detainer Summons alleging non-payment of rent in the sum 

of Nine Hundred Eleven Dollars and Seventy-six cents ($911.76), 

obtained judgment in December, 1986 for the alleged back rent and 

possession of the premises. 

It is the contention of the Defendant Yeskolske that the 

Crosbys, once having elected their forum and cause of action are 

now barred from proceeding in this cause. 

The Virginia Supreme Court in Flora, Flora & Montague, Inc v. 

Suanders 235 Va. 306 (1988) on page 310, quoting from Bates v. 

Devers 214 va. 667, (1974) .stated as follows: 

"[l-2]"A valid, personal judgment on the merits*** bars 
relitigation of the same cause of action, or any part 
thereof which could have been litigated between the s~e 
parties and their privies." (emphasis in original) 

The Supreme Court on page 311 further quoting from Jones v. 

Morris Plan Bank, 168 va. 290 (1937) stated: 

"The Law does not per.mit the owner of a single or 
entire cause of action or an entire ·or indivisible 
demand ••• to divide or split that.cause or demand so as 
to make it the subject of several actions. The whole 
cause must be deter.mined in one action. If suit is 
brought·for a part of a claim, a judgment obtained in 
that action precludes the plaintiff from bringing a 
second action for the residue of the claim, 
notwithstanding the second for.m of action is not 
identical with the first, or different grounds for relief 
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are set forth in the second suit. The principle not only 
embraces what was actually determined, but also extends · 
to every other matter which the parties might have 
litigated in the case. (emphasis in the original). 

The Crosbys, for their convenience, chose to proceed to 

attempt to collect the alledged. back rent and possession of the 

premises in their General District Court action. Having made this 

election, they are now barred under the law from bringing a further 

action on the same contract. Their proceeding in the previous 

action presents a further paradox. Having made an election to 

proceed in an action and obatining a judgment for actual damages, 

how can the Crosbys now expect to recover "liquidated damages" for 

tthe same loss? It seems clear that had the Crosbys been paid on 

their original judgment, the cancellation of the Sixty-eigh~ 

Thousand Dollar ($68,000.00) note would constitute a double payment 

which the law will not allow. 

V THE ALLEGED JUNE 14, 1984 AGBEEMENT IS SO INCOMPLETE IN MATERIAL 

TERMS THAT IT FAILS TO BE A LEGALLY ENFORCEABLE CONTRACT. 

The alleged contract in question was based on the assumption 

that the Mahers would exercise their option and take title to the 

property. After paying the Thirty Thousand Dollars ($30,000.00) 

for the option and buying the note for Fifty Thousand Dollars 

($50,000.00) they had complied with all the requirements under the 

agreement to request and repel ve a deed for the property. No 

doubt, Mr. Dinsmore or the other parties involved at the time the 

agreement was executed could have never envisioned that the 

unthinkable would happen, but it did. The Mahers did not ask for 
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a deed which was their right under the contract. The agreemnt was 

vitually devoid of any language with reference to this eventuality. 

The Plaintiffs desire at this time to write in provisions to their 

satisfaction.or have the Court assume that task. 

The agreement is silent as to whether or not interest should 

accrue on the debt evidenced by the Sixty-eight Thousand Dollar 

($68,000.00) note. The agreement is so devoid of direction the 

Plantiffs in·their Brief state that if there was no default under 

the contract the balance due on the note is Fifty Thousand Dollars 

($50,000.00). The Commissioner at one point indicated he thought 

it may be Fourteen Thousand Dollars ($14,000.00) The note holder 

indicates the balance is Sixty-four Thousand Dollars ($64,000.00). 

Whatever the balance on the indebtness is, there is no agreement 

when it should be paid. The Plaintiffs argue that it would be when 

the house was sold. It could be due in a lump sum on September 

14,1985 or in monthly payments· thereafter. What we are left with 

is no more than a guessing game as to the ter.ms of the agreement 

in the event the option is not exercised. 

In this instance had Mr. Maher contracted with Mr. Crosby to 

purchase an automobile under a written agreement in which the price 

was omitted, as was the interest rate, if the purchase price be 

deferred, the Court would certainly say the contract was incomplete 

and not enforceable. (See 17 Am Jur 2d Contracts 5192). A review 

of the review of the agreement fails to show a meeting of the minds 

on this material part of the agreement and it is the position of 

the Defendant Yeskolske that the contract fails, and that the deed 

30 

57 



of trust and note survive so that it is a legally enforceable lien 

against the property. 

The suit brought by the Plaintiffs is in part a suit for 

specific performance, that is requiring the release of a lien under 

the ter.ms of an alleged agreement. 

In Colonna Drv Dock Co. v. Colonna, previously cited, the 

Court stated as follows on page 239 

"Where the court is unable from all the circumstances of 
the case to say whether the minds of the parties met upon 
all the essential particulars, or is they did, then 
cannot say upon what substantial ter.ms they agreed, or 
trace out any practical line where their minds met, 
specific performance will be refused." 

There is no doubt that there was no meeting of the minds in 

this cause and the relief requested should be denied. 

VI TBB .ALLBGBD AGRBBIIB!f.r OP JURE 14 I 1984 WAS ROT IBTBRDBD AS AR 

ACCORD ARD SATISFACTIOR PLEAD BY 'l!BB PLAIBTIFPS 

The Plaintiffs in their pleading and Brief allege an accord 

and satisfaction was created by the agreement. Under the law of 

Virginia the burden of proof is upon the debtor to show that the 

sum of money which the debtor was to pay in part performance of his 

obligation was expressly accepted by his creditor in satisfaction 

and rendered for that purpose. (See lA M.J. Accord and Satisfaction 

§6,§11-12 Code of Virginia) 

A review of the agreement shows that the opposite was the 

intent of the parties. One must only compare the provisions of 

Paragraphs 4 and 5 to see that it was not the intent to merge the 

Sixty-eight Thousand Dollar ($68,000.00) note into the agreement. 
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·under paragraph 4 the Thirty Thousand Dollar ($30,000.00) note was 

cancelled and delivered to the Mahers with a Certificate of 

Satisfaction. Under paragraph 5, the Sixty-eight Thousand Dollar 

($68,000.00) note was to be assigned to the Mahers upon payment 

and they are granted the power to exercise their rights under the 

deed of trust and note. 

If the June 14, 1984 agreememt was intended to be an accord 

and satisfaction the same language as used as to the Thirty 

Thousand Dollar ($30,000.00) indebtness would be applied to the 

Sixty-eight Thousand Dollar ($68,000.00) note. 

CORCLUSIOR 

During the presentation of the evidence which must 

now be considered by the Commissioner, counsel for the Defendant 

was made well aware by the Commissioner as to his feeling 

concerning the actions taken by the Defendant Yeskolske to acquire 

the note as well as his delay in taking action to collect on the 

indebtness evidenced by the note. As counsel for Mr. Yeskolske, 

I personally had no knowledge of the transaction in question nor 

was I acquainted with the Mahers, the Crosbys or the Amdurskys. 

1 do not recall dealing with Mr. Babalas in any matter, but his 

reputation was known to me. The Commissioner may or may not have 

known any of these parties or their reputations which is 

unimportant in the resolution of the case in hand. What is 

important is that the transaction must be viewed through Mr. 

Yeskolske's eyes. His uncontradicted testimony was that he had 

never purchased a note before, tha~ he was contacted by Peter K. 
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Babalas, a member of the Virginia Bar and a state senator, who had 

served for many years in the state Senate and was a member of 

several financial or banking committees. 

Presumably, in 1985, attorneys were held in higher regard than 

today and Mr. Yeskolske had every reason to believe what Mr. 

Babalas told h~ about the note. If Mr. Babalas had the note in 

hand, he would have observed no language added that would indicate 

it was subject to any agreement. It was well secured by a second 

deed of trust and called for payment of substantial interest. 

We do not know whether or not Mr. Maher told Mr. Babalas about 

the agreement, but without evidence that he did, Mr. Babalas is 

entitled to the benefit of the doubt. The most that can be said 

is that he did not observe the maturity date and ·forewarn Mr. 

Yeskolske. 

Mr. Yeskolske 's explanation that he waited a reasonable period 

of t~e and then retained Mr. Babalas to assist in collecting the 

note is also credible. We must only look over to Newport News 

where Mr. Murray, a well respected attorney deceived investors who 

lost Forty-two Million Dollars ( $42,000,000) • Many of these 

investors waited years before doing anything because they wanted 

to believe that their investment was safe. In our case, because 

Mr. Yeskolske live some six~y-five (65) mil~s from Mr. Babalas' 

office, he could not exert but so much pressure on Mr. Babalas to 

move forward. Considering Mr. Babalas' health and other problems 

it was a wonder that Mr. Yeskolske was able to persuade him to take 

any action. 
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From Mr. Yeskolske'~ viewpoint at the time he acted 

reasonably. He is not the first elderly unsophiscated investor I 

have represented who failed to obtain all pertinant infor.mation 

and relied on the facts as stated by the party selling the note or 

security, and I am sure he won't be the last. 

Considering Mr. Yeskolske's uncontradicted testimony in its 

best light, and the arguments set forth in this Brief in the 

alternative, the Defendant Yeskolske requests that the Conunissioner 

find that the note in question is good and valid, has a principal 

balance of Sixty-eight Thousand Dollars ($68,000.00)with interest 

from June 1, 1984 at the rate of Fourteen Percent (14%) per annum 

and that the claims of the Plaintiffs be rejected and dismissed 

with prejudice and for an award of the Defendant's costs and 

attorney's fees in this cause. 

Norman Hecht, Attorney 
VSB #04121 
5386 Kamps River Drive 
Suite 114 
Virginia Beach, VA 23464 
(804) 420-1112 

STANLEY YESKOL KE 
Respectfully ubmitted 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBLYN F. CROSBY, et al., 

Plaintiffs, 

v. IN CHANCERY NO. CH87-2592 

DONALD H. CLARK, TRUSTEE, et al., 

Defendants. 

REPORT OF GROVER C. WRIGHT, JR. 
COMMISSIONER IN CHANCERY 

TO THE HONORABLE JUDGES OF SAID COURT: 

The undersigned Commissioner in Chancery, to whom this cause 
was heretofore referred for inquiry and report by decree of 
reference duly entered herein, on October 14, 1988, and before whom 
the documentary and testimonial evidence was taken and heard at an 
ore tenus hearing held in his office on the 3rd day of April, 1995, 
having considered the pleadings and the evidence, makes the 
following findings and recommendations to the Court, and returns 
herewith the exhibits and the transcript of the testimony and other 
incidents of the case on which his report is based: 

Upon what notice, acceptance or waiver of notice or agreement 
of "counsel of record," as that term is defined in Rule 1:5 of the 
Rules of the Virginia Supreme Court, was the hearing before the 
Commissioner held? 

By agreement of counsel of record, Louis G. Paulson, E. Thomas 
Rilee, III, and Norman Hecht. 

Louis G. Paulson is counsel of record for the plaintiffs. The 
suit was filed October 2, 1987. Kimblyn F. Crosby, individually 
and as Executrix of the Estate of William A. Crosby, deceased, and 
Victor Peck are the plaintiffs. Peck is not a party in interest 
now. 

Donald H. Clark and Eric A. Hauser are sued as defendants only 
in their capacity as trustee. Arnold B. Amdursky and D. Diane 
Amdursky and Richard G. Maher and Patricia J. Maher and Stanley 
Yeskolski, Sr., are the defendants. Only Yeskolski, as purported 
assignee of the disputed note, is a defendant ·in interest now, 
together with the two said trustees. 

This is a chancery suit to quiet or remove a cloud on title 
or, in the alternative, a motion for a declaratory judgment, 
brought pursuant to Section 55-153 of tne Vi+giQia Code. 
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The bill of complaint alleges that William A. Crosby died in 
Virginia Beach, Virginia, October 23, 1985, and that the plaintiff, 
Kimblyn Crosby (now Kimblyn F. Cameron), is his surviving spouse 
and sole heir, and that she became the owner of the subject real 
estate by will, and that she also qualified as executrix of the 
will and estate in this Court on November 15, 1985. The bill of 
complaint alleges that the plaintiff, Victor Peck, was deeded the 
subject property on August 17, 1987, by deed recorded in the 
Clerk's Office of this Court in Deed Book 2664, at page 2011·. 

The bill of complaint alleges that the whereabouts of the 
Mahers is unknown. 

The bill of complaint alleges that the Amdurskys are 
noteholders of a note secured by a second deed of trust on the 
subject property dated January 1, 1984, recorded in this court in 
Deed Book 2308, at page 1501, in the original amount of $68,000, 
and that Clark and Hauser are the trustees under that deed of 
trust. Yeskolski now is the purported assignee of the note. 

The subject property is described as Lots 5 and 17, in Block 
26, Resubdivision of Part of Croatan Beach, Virginia Beach, 
Virginia, recorded in the Clerk's Office of this Court in Map Book 
37, at page 11. 

The bill of complaint alleges that by agreement dated June 14, 
1984, between the decedent and the plaintiff, Kimblyn F. Crosby, on 
the one hand, and the Amdurskys and the Mahers, on the other hand, 
the Amdurskys agreed to assign the note, subject to certain 
modifications, to the Mahers upon payment of $50,000. The decedent 
and Kimblyn Crosby were the makers of the note and the grantors 
under the deed of trust. 

The bill of complaint alleges that under that agreement the 
Mahers had an option to buy the property from the crosbys and that 
their option expired due to default. 

It appears that the Mahers paid at least $50, 000 to the 
Amdurskys. The Amdurskys say the note was paid in full to them a~ 
payees. That would mean that the Amdurskys transferred the note- to 
the Mahers but the Mahers had no right to get the property. Crosby 
claims the money paid to Amdursky was for the benefit of the 
Crosbys and should have been applied on the note. Yeskolski claims 
to be the owner of the note. If he is, the plaintiffs say_he had 
notice because he acquired the note after maturity and after 
default and that he is not a holder in due course. He is only an 
assignee. He acquired possession of the note about when this suit 
was filed and under suspicious circumstances 

The note is a non-recourse note. 
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The plaintiffs ask that title be quieted and initially in 
their pleadings that Peck be declared the owner. They now ask that 
Vernosky be declared owner. 

The note was due in full January 1, 1985. It is agreed that 
there was no personal liability on the note. The note does not 
have an interest rate in it, but it says in the monthly payments 
$793.33 is interest and $1,000 is principal so the interest could 
be computed. It called for late charges and 25% attorney's fees. 
It was assigned by the Amdurskys to bearer without recourse to 
them. 

The agreement of June 14, 1984, however, says that when the 
note was assigned to Maher by Amdursky, Crosby also would have no 
personal liability. It appears that at the time of the agreement 
of June 14, 1984, the amount due on the $68,000 note was then 
$64,000. It does appear that any money paid on the note by Maher 
to Amdursky was for Crosby's benefit. Crosby got option money of 
$30,000, plus rent. It appears that Maher would be the owner of 
~he deed of trust note, but the principal would be the same, but it 
was non-recourse. The Crosbys were to pay off a third deed of 
trust out of the $30,000 option money, which they did. 

Paragraph 10 of the agreement of June 14, 1984, provides that 
whatever Amdursky got from Maher would be credited on the note. 
Amdursky says the note was paid in full. 

The defendant Yeskolski has answered. Robert Samuels 
represents Clark and Hauser. They want the deed of trust to be 
declared valid and that they be allowed to foreclose. 

By order entered July 21, 1989, Gregory Giordano withdrew as 
counsel for the Mahers and Yeskolski and then it appears that 
Russell Stallard appeared on behalf of Yeskolski. Now Norman Hecht 
has been s~stituted as counsel in the place of Stallard for 
Yeskolski but not for the Mahers. 

Since the pendency of the suit, a deed of trust (which looks 
like a third deed of trust recorded in Deed Book 2782, at page 
1053} was foreclosed on by deed dated November 11, 1992, recorded 
in Deed Book 3156, at page 1259, and the property was conveyed to 
Dominion Bank, N.A. Then Dominion Bank conveyed to Gregory G. 
Vernosky and Lori B. Vernosky by deed dated December 18, 1992, 
recorded in Deed Book 3166 at page 991. Now the Vernoskys are the 
owners of record, and they gave a deed of trust dated December 18, 
1992, to Richard M. Grattan and Roseleen P. Pick as Trustees, 
securing a note to Dominion Bank, N.A. 

By order entered October 4, 19 9 3, with Hecht I . Paulson and 
Samuels, being counsel who signed it, the Vernoskys were made 
defendants in their capacity as trustees under a trust entitled 
"Gregory G. Vernosky and Lori B. Vernosky Revocable Living Trust" 
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and Grattan and Peck were made parties as trustees under the deed 
of trust, and Dominion Bank, N.A. was made a party. The vernoskys 
in that capacity now own the property. 

It seems that Kimblyn crosby is now Kimblyn F. Cameron. 

By order entered November 16, 19941 more parties were added. 
They were Charles Guida and Geoffrey s. Hall I Trustees I and 
Atlantic Residential Mortgage corp. as noteholder. 

There is an agreement in the file between Crosby and Peck 
dated January 231 1987, in which the responsibility to get rid of 
the deed of trust is on Crosby. It seems that the statute of 
limitations has run on the $68,000 note and it cannot be enforced, 
so therefore the security for it is security for that obligation, 
and the obligation is time barred. Also, Peck should not be a 
party now since he sold the property. The note has no recourse 
against anyone personally. 

The present record owner is Vernosky. 

The original note is dated January 11 1984, and it was for 
$68,000. It was made by William A. Crosby and Kimblyn F. Crosby, 
trading as Crosby Construction Company. It is signed by them and 
it does not say in what capacity, whether they are partners or 
what. It is payable to the order of the Amdurskys - both of them. 
The interest rate is left blank, due in full January 1, 19851 so it 
was due more than ten years ago. At some time, it does not say 
when, it was assigned, not endorsed, to the order of bearer, 
without recourse against the Amdurskys. The note was 
countersigned by Eric Hauser as Trustee, yet he claims he did not 
accept the job as ~rustee. 

The agreement of June 14, 1984, between the Crosbys and the 
Amdurskys and the Mahers recites that the Crosbys own the property 
and the Mahers are tenants and want an option to buy it, and that 
the Amdurskys hold a second deed of trust note with a balance of 
$64,000 and recites that Virginia Beach Federal has a first 
mortgage, and that there is a third deed of trust held by members 
of the Crosby family. The Mahers agreed to rent the property from 
the Crosbys and to pay. rent equal to the first mortgage payment. 
The option money was $30, 000 payable from the Mahers to the 
Crosbys. 

The Crosbys agreed to pay the third deed of trust and to 
release it. The Mahers agreed to pay the Amdurskys $10, 000 a month 
until they paid $50 I 000 whereupon the second mortgage note would be 
assigned to the Mahers, whereupon the Crosbys had no personal 
liability on the note, and if it was not paid the Mahers would only 
look to the property and not to the makers. The Mahers could ask 
for a conveyance after they had paid the $30,000 to the Crosbys and 
the $50,000 to the Amdurskys, and it would be only subject to the 
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Virginia Beach Federal first mortgage and the $20,000 third 
mortgage held by the Crosbys. Each would have been paid off but 
not released, and the $64,000 deed of trust on which they had no 
recourse except against the property. If the Mahers defaulted, 
then the Crosbys would get possession, which they did. 

If the Mahers defaulted to the Amdurskys, whatever the Mahers 
paid to Amdursky would be credited on the note to the Amdurskys so 
that would be a $50,000 credit, so the most that still would be 
owed would b~ $14,000, plus interest. 

Novation is the substitution of one debtor by mutual agreement 
for another, whereby the old debt is extinguished. Martin v. 
Breckenridge, 14 F.2d 260 (4th Cir. 1926). See 14 Am.J. Novation, 
§ 2. 

A novation is a mutual agreement among all parties concerned 
for the discharge of a valid existing obligation by the 
substitution of a new valid obligation on the part of a debtor or 
another or a like agreement for the discharge of a debtor to his 
creditor by the substitution of a new creditor. Arlington Towers 
Land Corp. v. McFarland, 203 va. 387, 124 S.E.2d 212 (1962). 

A novation is a substitution by mutual agreement of one debtor 
for another or one creditor for another, whereby the old debt is 
extinguished or the substitution of a new valid obligation for an 
exi.sting one, which is thereby extinguished. Dillenberq v. Thott, 
217 Va. 433, 229 S.E.2d 866 (1976). 

Accordingly, Your Commissioner is of op1n1on that the 
agreement did not extinguish the note or the old debt evidenced by 
the note. 

Now the sales agreement between Mrs. Crosby and Mr. Peck dated 
January 23, 1987, says that Peck assumes the virginia Beach Federal 
first mortgage, and it recognizes that there is a dispute about the 
second mortgage, the $64,000 deed of trust, and says money will be 
held in escrow by Crosby's attorney to pay that off and release it. 
It requires that it be released by September 1, 1987, and that 
Crosby pay into court $50,000. 

In this case, the Amdurskys have assigned the note away, so 
they have no interest in the case. The Mahers have no interest in 
the case. Yeskolski has no interest in the case, except as 
purported assignee of the note. Clark and Hauser are just 
trustees. Yeskolski claims he is the owner of the note. That is 
his interest, but the note is not enforceable personally against 
anyone. The note was paid before Yeskolski acquired it if he did, 
in fact, acquire it. 

With regard to the claim of the current "holder" of the note 
on which no one is personally liable, his evidence is that after 
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not hearing from an attorney named Peter Babalas, whose office is 
in Norfolk, Virginia, for over 10 years, he got a phone call at his 
farm in another part of the State of Virginia out of the blue and 
based on that phone call, the next day he handed a check for 
$65,000 payable to Mr. Babalas to one of Mr. Babalas• agents or 
employees, which bore the notation that the check was being given 
for a "secured loan". The current "holder" never obtained 
possession o·f the note until after Mr. Babalas • death two years 
later when he went to Mr. Babalas• office, when it was then given 
to him, together with a copy of the agreement of June 14, 19 84. No 
payments were made to him in the meantime. The evidence is that 
Babalas was Maher's attorney, although he had previously done work 
for the current "holder". The current "holder" testified that he 
expected payments to be made but did not know when, although none 
were made and he never had possession of the note, nor knew its 
terms during Mr. Babalas• lifetime. He further testified that he 
never had the title to the property examined to see what the prior 
liens were and he never had the property appraised and he never 
knew who was supposed to make the payments to him. There is a 
serious question of to whom the "holder" made the loan and there is 
a serious question as to whether the note was ever delivered to the 
current "holder". There is no evidence that any of the money paid 
to Babalas ·was ever paid to Maher in consideration for the note. 
There is no evidence as to what Babalas did with the $65,000 paid 
to him by the "holder". There is evidence that the current 
"holder" knew Maher in the past. There is evidence that Babalas 
represented the "holder" and Maher in the past. In short, the 
claim of the current "holder" is fishy and the whole circumstances 
are quite peculiar and his bona fides are peculiar. 

Your commissioner does not believe that the current holder is 
a holder of the note and Your commissioner believes that the note 
was paid before the $65,000 was advanced. It is clear that no 
human being is personally liable on the note. If the note was only 
paid to the extent of $50,000 when it had a balance due of $64,000, 
then the most that could be owed on it now is $14,000. 

Your Commissioner believes that the note has been paid and 
that the current holder is not the holder of the note and Your 
Commissioner is not satisfied that the current holder bought the 
note or advanced the $65,000 to Babalas to buy the note from Maher. 
Your Commissioner believes that the lien is a cloud and should be 
removed and is not enforceable. Your Commissioner further 
recommends that if the Court finds that the lien is enforceable, 
that it is enforceable only to the extent of $14,000. 

Your Commissioner recommends that the costs of this proceeding 
be assessed against the "noteholder" and that all. parties pay their 
own attorney's fees. 

Your Commissioner suggests that this result would not 
frustrate the reasonable expectations of any reasonable person or 
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of any of the parties to this suit, all of whom got exactly what 
they bargained for and could reasonably expect. The current 
"noteholder" apparently relied totally upon Mr. Babalas and no one 
else involved in this litigation and his foolish reliance should 
not be rewarded by this court to the detriment of any of the 
parties to this litigation. He had no appraisal made to determine 
the adequacy of the security, he made no inquiry of anyone as to 
the balance due on the note, he made no inquiry as to whether or 
not anybody was personally responsible on the note, he had no title 
examination made of the property which stood as security, he gave 
a check to an attorney marked "secured loan". He did not obtain 
possession of the note as any reasonable person would have done, 
although he testified he expected payments, no payments were 
forthcoming for over two years before he made any inquiries to the 
whereabouts of the note. He made no inspection of the property. 
He made no inquiry as to where his $65,000 went. There is no 
evidence into which account of Mr. Babalas it went, that is, his 
personal account, his trust account or his regular attorney 
account, or whether he cashed the check and obtained the cash. 
There has been no effort to deter:mine if the money went into an 
account of Mr. Babalas or to whom it was disbursed thereafter. 
There is no evidence as to in what capacity the note was held by 
Mr. Babalas when he died two years after the advancement of the 
money to him by the current "noteholder". Did he hold the note 
personally as its holder or did he hold it as agent for Maher, whom 
he represented, or did he hold it as agent for Yeskolski, the 
"current noteholder"? There is a complete failure of proof on 
behalf of the current "noteholder" and this case should be 
mercifully put at an end and the cloud on the title to this home on 
the oceanfront in Croatan lifted. 

The odd thing is that when the June 14, 1984 agreement was 
signed among all parties who had any interest, other than the other 
mortgagee, that is, Virginia Beach Federal, no one was personally 
obligated on the note in question. Crosby was no longer obligated 
and obviously Amdursky was never obligated since Amdursky was the 
payee and Maher was never obligated. If Maher made the payments, 
then they were credited towards Crosby's obligation on the note. 
Amdursky got satisfied and considered the note paid. Thus, when 
Maher obtained the note, no one was responsible to make any 
payments to Maher. He held the note which was worthless because no 
one was obligated to make any payments to him. He was previously 
the one making the payments that were being credited to the note at 
the time he acquired the note. If he, in fact, transferred the 
note to Yeskolski, with whom Maher never dealt, Maher was not 
responsible and Amdursky was-not responsible and crosby was not 
responsible and no one was responsible on the note. There was, in 
fact, no obligation on anyone's part secured by the note. There 
was no debt owed by Crosby, Maher or Amdursky to anyone. The note 
became a sham and the deed of trust secured a sham. This court 
should not allow a foreclosure on this property to enforce a sham. 
There is no substance to this case. The theory of the noteholder 
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is that the Court has no common sense. Reason should prevail in 
this case and common sense should prevail. There is, in fact, no 
underlying debt owed by any human being, fir.m or entity to any 
other human being, firm or entity. Without a debt, there can be no 
valid lien. No one owes anyone else anything in this case. This 
case, which has been pending for 8 years, should be put to a 
merciful rest. The noteholder should chalk this one up to naivete 
or blind trust or foolishness or worse. 

Again, there is no underlying debt. No one owes anyone 
anything. Again, the Crosbys owe nothing; the Mahers owe nothing; 
and the Amdurskys never did owe anybody anything and do not now. 
There is no money owed to anyone. The Amdurskys admit they have 
been paid in full and are owed nothing; obviously, the Crosbys are 
owed nothing; the Mahers are owed nothing and do not claim they are 
owed anything. Obviously, nothing is owed to the current 
"noteholder" Yeskolski, as he lent no money to the Crosbys or the 
Mahers or the Amdurskys. He claims that he purchased someone•s 
obligation, but no one had an obligation and there was no 
\}nderlying debt at the time he purchased the note if he ever 
purchased the note. There. is no debt secured by the deed of trust 
that was purchased, if purchased at all, by Yeskolski. The 
question is, whose underlying debt was purchased by Yeskolski? The 
answer is "No one's". There was no underlying debt of any person 
secured by this deed of trust. No one was obligated to pay 
anything to anyone at the time Yeskolski wrote a check to Peter 
Babalas. 

If, at the time Yeskolski paid $65,000 to Peter Babalas, he 
had inquired of Maher whether crosby or Amdursky owed any money to 
Maher, Maher would have replied "No". If an inquiry had been made 
of Crosby, crosby's reply would have been "no". If an inquiry had 
been made of Amdursky, Amdursky would have replied "no•~. Thus, no 
party to the note or the deed of trust or the June 1984 agreement 
owed any other party anything. There was no underlying debt to be 
secured. This is a case of smoke and mirrors and the Court should 
not further perpetuate the enforcement of an ethereal debt. 

Your Commissioner is of the opinion that the disputed deed of 
trust is not a valid and enforceable lien and that the cloud should 
be removed from title. The note was paid and the assignee, 
Yeskolski, if he is the assignee,· took the note after maturity, 
knowing there was not a human being personally obligated on it and 
subject to all defenses - a "pig in a bagn. The result in this 
case in equity should not frustrate the reasonable expectations of 
anyone. The costs should be borne by Yeskolski. 

I hereby certify that a copy of tl;le foregoing report was 
this 18th day of April, 1995, mailed to each counsel of record and 
to each party not represented by counsel at his record address 
together with notice that {a) the original hereof would be filed 
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with the Clerk of the Court on the 18th day of April, 1995, and (b) 
if either party disagrees with any recommendation hereof, written 
exceptions must be filed with the Clerk within· 10 days after this 
report is filed with the Clerk unless, for good cause shown, the 
Court allows later filing of 'exceptions. 
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VIRGJ:NJ:A& :IN THE ClRCUI'l' COURT OF THE CI'l'Y . OP VIRGINIA BBAC11 

laiiBL'DI F. CROSBY 1 at Ill.. 1 

:Ploint.iffe, 

v. ln ChAncery 
No. I CH87-2592 

DOIIALD H. CLAJUt1 BUS'l'BB 1 et al. 1 

Defendants. 

BXCBPTXQI!S m TH! RIPOR'l OP ~ c!l!!!fissiOIJSU 11 CHAKGBRX 

COMES NOW, &'l'ABLBT J'BL&ItOLSKB1 SR. 1 Defenctant in the above­

stylc:!d matter, J:)y counsel, and excepts to the nport of the 

Commissioner in Chancery, filed herein on April 181 1995 1 as 

follows a 

1. That the Comm1ss1oner erred 1n his find1n9s as set out 1n 

the second (2nd) sentence of the fifth (5th) paragraph on page two 

(2) or his report that the makers of the note and deed of trust 

were the Croebrs. 

2. That the Commissioner erred 1n h1s findings as set out in 

the first (lSt) sentence of the sixth (6th) paragraph on page two 

(2) of h~s report that the option expired due to default. 

3. 'l'hat the commissioner erred in his findings as set out in 

the second (2nd) sentence of the seventh (7th) paragraph on page 

two (2) that the Amdurskfe said that the note was paid in full to 

them as poyeee • 

4. That the commissioner erred 1n h1s f1nd1ng ot the ~act 

and conclusion at law as set out J.D. the thJ.rd. ( 3rd.) sentence of the 

seventh (7th) paragraph on page two (2) 1 that upon transfer of the 

note to the Mahers that t-he .Hahera had no ri9ht to get the 
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pxopert;y. 

s. ~hat the Commissioner erred ~n findin9 and conclusion at 

law as set out in the seventh (7th) sentence in the seventh (7th) 

pAragrAph on page two (2) that the Defendant was only an assignee 

and not a. holder nor holder in due course. 

6. That the comm~ssLoner erred in h~s findings as set out in 

the eight (8th) sentence 1.n the seventh (7th) paragraph on page two 

(2) that the Defendant Yeskolske acqu.1red possession of the note 

under euop~c~oua circumstances. 

7. That the commissioner erred in his findin9s as set out in 

the first (1st) sentence of the seoona (2nd) paragraph on page 

three (3) that the note was due .1n full on Janua~ 1, 1985 as the 

maturity d~te was extended by the parties to the June 14, 1984 

agreement ~! the agreement is va11d as law. 

a. That the Commissioner erred in his f~nd1ngs as set out in 

the laat Bentence of the second (3nd) paragraph on page three (3) 

that the note was a.asigned rather than negotiated under tthe 

provia~one of Applicable law. 

9. That. t.he Commissioner errecl in his f1ne11n9s as set out in 

the third ( 3rd) sentence of the third ( 3rd) paragraph an page three 

( 3) that any pa.yauent. meade on the note by the Mahers to Amdursky was 

for the Crcsbya' benefit. 

10. That the Commiss~oner erred in his f.1nd~nis as set out ~n 

the f~rst (18t) sentence of the fourth (6th) paragraph on page 

three (3) that the agreement provides ~n paragraph ten (10) that 

whatever Amdursky got from the Mahers would be are4ited on the 

2 
. ~ 70B 



note. 

11. That the comm1ss1oner erred in his find1n9s aa set out 1n 

the second (2nd) sentence of paragraph four (4) on page four (4) 

that the statute of 11m1tat1ona has run on the Sixty-e.ight Thousand 

Dollar ('68,000.00) note and it cannot be enforced. so therefore the 

security for it 1s secur~ty for that o~l1gat1on and the obligaeion 

is time barred as the statute of 1~1tat1ons has not run or either 

the note or the deed of trust securing it. 

12. That the commissioner erred in his findings ae set out in 

the third (3rd) sentence of paragraph four (4) on page four (4) 

that Peck should not be a party because if the deed of trust and 

note are valid, under his contract with Mrs. crosbf, Peck would be 

indebted to her 1n the sum of TWelve Thousand F1ve Hundred DOllars 

($12,500.00). 

13. That the Cammiasioner erred ~ his findings as sat out in 

the fourth (4th) sentence of paragraph four(4) on page four (4) 

because ~f the agreement 1s invalid 1t 1s not a no recourse note. 

14. That the commissioner erred in his fin41nws as set out in 

the fit~h (5th) sentence of paragraph six (6) on page tour (4) that 

the note was as&19Jled and not endorsed as pxov1decl under the 

provisions of applicable law. 

15. That the Comm1ss1oner erred in his f1nd1nvs aa Bet out 1n 

the first (1st) sentence at the top ot page five (') as the same 

1s a misstatement of the ter.ms of the agreement. 

16. That the Commissioner erred 1n his findin9B as set out 

1n the second (2nd) sentence at the top of page five (5) that the 
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NAbers defaulted. 

17. That the Commiss~oner erred ~n his f~nd~ngs set out in the 

first (1st) sentence of the second (2nd) para9raph on page five 

(5) au his conclusion of fact ~sstates the terms of the aireement 

and finding that Fourteen Thousand Dollars ($14 1000.00) would be 

due is contrary to ~he agreement or statements of interpretation 

of the contract by the Pla1nt1tfs' counsel ~n both argument and 

brief. 

18. That the Comm1ss~oner erred ~n his findin9s set out in 

the last sentence of the e~ghth (8th) paragraph on page five (5) 

hold~ng that the note was paid before Yeskolske ac~ired the note 

ae BA~d conclusion 1& contra~ to the law and unsupported bf the 

cvidonoo, 

19. ~hat the Comm~ssioner erred in his f~ndings as set out in 

the lasL &enLence of the first (1st) paragraph and the first (1St) 

sentence of the &econd (2nd) paragraph on page s~x (6) as said 

conclua1on ~s contrary to the law and unsupported by the evidence. 

20. That the comm~ss~oner erred in his findinss as set out in 

the last sentence of the secontt (2nd) paragraph on page six (6) as 

said conclusion that the balance on the note would be Fourteen 

Thousand Dollars ($14,000) ~s contrary to law and unsupported by 

the evidence. 

21. That the comm1ss~oner erred ~n his findings as set ou~ in 

the first (1st) sentence of the th~rd (3rd) paragraph on page six 

(6) that the Defendant, Yeskolake, is not the holder of the note 

nor that he advance4 s~ty-t1ve Thousan4 DOllars ($65 1 000.00) to 
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Mr. Ba~alas to purchase said note as said findings are unsupported 

by the facts and the law. 

22. That the Commiss~oner erred in his findinws as set out in 

the second (2nd) sentence of the thud (3rd.) paravraph on page six 

(6) that the Commissioner believes that the l~en is a cloud and 

should be removed and is not enforceable as said conclusion is 

contrarr to law and unsupported bf the evidence. 

23. That the commissioner erred ~his tind1n9s as set out in 

the last sentence of the -ch1rd ( 3rd) paragraph on page six ( 6) that 

if the lien ~s enforceable it is only enforceable to the extent of 

Fourteen ~housand Dollars (fl4 1 000.00) as said conclusion 1s 

con~rar~ to law and un&ufported bf the evidence. 

24. That the commissioner erred in his findlngs as set out 

~n the first (1St) sentence of the fourth (4th) paragraph on paqe 

six (6) as the deed of trust is valld1 the costs should be borne 

by the Pla1nt1tfs and the Defendant is entitled to his attorney's 

fees as prov~ded bf the noLe. 

zs. That the commiss~onar erred ~n his fLnd1ngs set forth 1n 

the la&t sentence on pave s.ix (G) as the same is c:ontrarr to the 

law and tbtJ evi.dance. 

26. That the commissioner arre4 ~ ~s t1n41nis set forth in 

the first (lst) sentence at the top of page seven (7) that the 

noteho1der shou1d not be rewarded are baaed on facts and 

assumptions which are ~aterial under the law as to the status of 

the Defendant as a holder in due course or a holder. 

27. That the co~ss1oner.erred in ~s tlnd1n9s set forth 1n 
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the third ( 3rd) sentence in the first (1st) paragraph on page seven 

(7) that the Defendant Yeskolske waited. two (2) years before malting 

any demand oc inquiry as to pmr.ment as said conclua~on is contrarr 

to tho ev~dence. 

28. That the Commissioner erred ~n h1s findings set forth in 

the last sentence J.n the tirst (1st) parAgraph on pag-e seven ( 7) 

that there was a failure of proof as the commissioner was mistaken 

o.s to the elements of proof necessa.qr to be a holder of the 

inatrument. 

29. That the comm1ss1oner erred in his statements Of fact and 

conclusions of law as set forth in the final paragra.fh of his 

report on page seven (7) as they were contrary to applicable law, 

the ev~dence presented, anr reasonable inferences that could be 

drawn therefrom, the statements of the position of the P~a1nt1fts 

by their counsel both at the hearing and by their brief in support 

of their pos1t1on, and contra~ to the reasonable actions of the 

parties as set out in their teattmonr• 

30. That the Comm.ias.toner erred. in his find.in9s that there was 

no de~t as set forth 1n the second (2nd) and third (3rd) sentences 

of paraqraph one (1), and paragraphs two (2) and three (3) on page 

e~ght (8) as sa~d f~nd1ngs are contr~ to law and unsubstantiated 

bf the evJ.dence. 

31. That the commissioner erred in fa1~1n9 to find that the 

Defen~ant Yeakolske was a holder 1n due course of the note. 

32. That the Comm1sss1oner erred 1n h1B t1nd1n«J that the 

Defendant yeskolske was not a holder of the note in question. 
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33. That the Commissioner erred 1n fa111n9 to find that the 

writing dated June 14 1 1984 (P-8) was not a valid agreement. 

34. That the commissioner erred in findin~ that there was an 

agreement and further erred 1n f1nd1ni that the "11quidated 

damages·· provision of the a9reement was enforceable and wae not in 

fact a forfeiture or penalty and that as such was unenforceable 

under the law .. 

35. That the Commissioner erred in ta111n~ to f~nd that once 

the P1aint~ff crosby proceeded for possession and actual damages 

in their suit tor un1awful detainer, thef were barred from 

proceeding tor ••liquidated damages" under the •Feement, 

36. That the cammtesioner erred in finding that an~ default 

existed on the part of the Mahers as 1t was not suppor~ed bf the 

ev.f..dence. 

37 • That the COnllU188~oner erred 1n f1nd1Di BDf default existed 

on the part of the Mahers as the crosbrs had failed to send proper 

notice ot any alleged default as required by the agreement. 

38. That the commissioner erre4 1n find1n9 that if a default 

occurred, even after the end of the option period, it should cause 

a forfeiture under the "liquidated .damages" provision of the 

agreetaent. 

39. That the comm.tssi.oner erred in .t.tnc1.1n9 that an;r a11e9ed 

defau1t after the end of the option ag~eement 1 September 15 1 1985 1 

would cause a forfeiture to be invoke41 as he failed to find that 

the actions of the Plaintiffs by their attorney's letter of March 

5 1 1986 (D-1) andNovember7 1 198.6 (P-13), comstitutedadeception, 
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even thuugh unintentional , so that t".he Detend.ants .Mahers wou~d .be 

unaware t..hat a default after September 15, 1985 1 would constitute 

a forfe~ture under the a~eement. 

40. That the Commissioner erred. 1n d.enring the Defendant 

Yeskolske~s request to ca1l Plaintiff's counsel Louis Paulson to 

test.ify that he received the two ( 2) letters proffered and 

.l.dentJ.fJ.ed as exhi))its A & s, after counsel for the Plaintiff 

(Popp) had been forewarned by counsel for the Defendant (Stallard) 

that a member of the Paulson f1r,m could be called as a witness. 

41. That the commissioner erred in allowing into evidence 

Plaintiffrs exh~1ts 15, 16 and 18 as the same were offered into 

evidence to establ~sh a fact in contradiction and variance to the 

Plaintiff's pleadinv. 

42. That the commissioner erred in not finding that the note 

was a vcod and valid instrument secured bf the lien ot that certain 

deed of trust duly recorded in the Clerk's Office of this Court 

J.n Deed Book 2308 at page 1501 and further fix the principal 

balance .tn the sum of Sixty-tour Thousand. DOllars ($64,000.00) with 

interest at the rate of fourteen percent (14\) fer annum from June 

1 1 1984 t.o date. 

43. That the co~ss~oner erred in fa11~9 to f~nd that the 

terms of the ;pr:cmJ.BBO%}" note are su!H':r:iar to any contradi.cto:ry 

ter.ms that may exist in the agreement. 

WHBRBFORB 1 Defendant Stanley Yeskolske, sr., prays that the 

report of the comm1ss1oner in Chance~ be amen4e4 or overruled as 

filed or referred to another commissioner 1n Chancerr for further 
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t • f .• 

·l 
: hearin9 pursuant to the Order of th~s court or heard ~ tenuo by 

; i this Court. 

·i 

I 

, 

.. 
i 

Norman Hecht, Attorne7 
VSB t04121 
S385 Eemps River Drive 
Suite 114 
Virginia Beach, VA 23464 
(804) 420-1112 

; ~ J: hereby certify that a true 
. : instrument was mailed this 
. : counsel of record. 

I. 

•j 

.. ,. 
I 1: 

• ,, 
:· 
II 
·I 

II II 
I 

·' I 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

KIMBL YN F. CROSBY, et al., 

Plaintiffs, 

v. 

DONALD H. CLARK, TRUSTEE, et al., 

Defendants. 

IN CHANCERY NO. CH87-2592 

ORPER 

1bis cause was before the Court on July 14 and September 15, 1995 on exceptions filed 

by counsel for Mr. Stanley Yeskolske, Sr., to the findings set forth iD the report and 

recommendation of Commissioner Grover C. Wright, Jr., dated and filed herein on April18, 

1995, and the various pleadings and exhibits filed therewith; and was argued by counsel. 

UPON CONSIDERATION WHEREOF, the Court is of the opinion that the balance due 

on the $68,000.00 deed of trust note at issue in this proceeding secured by a second deed of trust 

on-property identified by the Commissioner as Lots 5 and 17, Block 26 in the Resubdivision of 

Croatan Beach, Virginia Beach, Virginia, recorded in the Clerk's Office of this Court in Map 

Book 37, at page 11, is the total sum of Fourteen. Thousand and N0/00 Dollars ($14,000.00) 

without interest; and therefore the exception filed herein by counsel for~· Yeskolske to the 

Commissioner's finding that no sum is owed on the note in question is SUSTAINED. The 

remaining exceptions taken to the Commissioner's findings filed herein by Mr. Yeskolske, to the 

extent not inconsistent with this Order, are OVERRULED. It is therefore 

ADJUDGED, OR.PERED, AND DECREED, that the sum of Fourteen Thousand and 

N0/00 Dollars ($14,000.00) be paid to Stanley Y~flske, Sr. in full satisfaction of the deed of 

(' 
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trust note in question and that immediately upon such payment, the lien of the second deed of 

trust on the property described herein securing said note be released as a matter of record in the 

Virginia Beach Circuit Clerk's Office. 

And it is further ORDERED that the parties in this matter each pay one-half the costs 

associated with this proceeding. 

ENTER: 

SEEN AND OBJECTED TO: (Only as to the Court's ruling sustaining Mr. Yeskolske's 
exceptions to the Commissioner's report, which recommended that no sum be held due under the 
note. To the extent the Court overruled Mr. Yeskolske's exceptions the Court's order is agreed 

ae 12 rzG--
Louis G. Paulson, Esquire 
Counsel for Plaintiffs 
Kimblyn F. Crosby and 
Kimblyn F. Crosby, Executrix of the 
estate of William A. Crosby, 
and Victor Peck 

SEEN AND OBJECTED TO: (Only as to the Court's ruling sustaining Mr. Yeskolse's 
exceptions to the Commissioner's report which recommended that no sum be held due under the 
note. To the extent the Court overruled Mr. Yeskolske's exceptions the Court's order is agreed 
to). 

~~ 
E. Thomas Rilee, Ill, Esquire 
Counsel for Defendants, 
Gregory G. Vemosky, Trustees for the "Gregory G. 
Vemosky and Lori B. Vemosky Revocable Living Trust" 
Atlantic Residential Mortgage Corporation, 
Charles M. Guida, Trustee, and Geoffrey S. Hall, Trustee 
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SEEN AND OBJECTED TO: (Objected to as to the Court's ruling overruling Mr. Yeskolske's 
exceptions to the Commissioner's report. To the extent that the Court sustained Mr. Yeskolske's 
exceptions, the Court order is agreed to.) 

Norman Hecht, Esquire 
Counsel for Defendant, Stanley Yeskolske, Sr. 
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COMMON\VEALTH OF VIRGINIA 

KENNETH N. WHITEHURST. JR. 
EDWARD W. HANSON, JR. 

JOHN K. MOORE. 
ALAN E. ROSENBLATT 
T~OMAS S. SHADRICK 

ROBERT B. CROMWELL, JR. 
JEROME B. FRIEDMAN 
FREDERICK B. LOWE 

A. BONWlLL SHOCKLEY 
SECOND JUDICIAL CIRCUIT 

July 20, 1995 

Louis G. Paulson, Esquire 
1432 North Great Neck Road, Suite 101 
Virginia Beach, VA 23454 

Norman Hecht, Esquire 
5386 Kemps River Drive 
Suite 114 
Virginia Beach, VA 23464 

E. Thomas Rilee, ill, Esquire 
7275 Glen Forest Drive, Suite 309 
Richmond, VA 23226 

Re: Crosby, et al v. Clark, et al 
CH87-2592 

Dear Counsel: 

CIRCUIT COURT 
CITY OF VIRGINIA BEACH 

VIRGINIA BEACH, VA 23456 
(804) 427-4501 

The captioned chancery cause was before the court on July 14, 1995 on exceptions 
filed by Mr. Hecht to the recommendations contained in the Commissioner's Report 
submitted by Commissioner Wright. The case in issue was instituted by a chancery bill 
titled "Action to Quiet Title, or in the Alternative, Motion for Declaratory Judgment'' 
filed by Mr. Paulson. The issue is what, if any, balance remains due under an 
indebtedness initially evidenced by a $68,000 deed of trust note secured by a second deed 
of trust on a building site consisting of two lots in the Croatan section of the City of 
Virginia Beach. The relief prayed for by Mr. Paulson in his bill is that the court declare 
the indebtedness satisfied and order that the second deed of trust be released or, in the 
alternative, that the court detennine what balance remains due under the obligation so the 
involved parties can make arrangements for payment and obtain a release from the lien of 
the second deed of trust now of record in the Virginia Beach Circuit Court Clerk's Office. 
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I have again reviewed the file, the transcript of the hearing before Commissioner 
Wright, the Commissioner's Report, the arguments presented by counsel at the hearing 
before the court on July 14, 1995, and the extensive brief filed by Mr. Hecht on behalf of 
his client, Mr. Y eskolski. Because of the complicated and convoluted nature of the 
relationships between the various parties involved in this chancery cause, I spent a 
considerable amount of time reviewing the file and the depositions prior to the July 14 
hearing in order to hopefully be able to discuss this matter in some intelligent manner 
with counsel at that time. Because of the amount of time spent, I also recall that I gave 
counsel my preliminary reaction to the issues presented but reserved any judgment 
pending a further review ofboth the file and the brief submitted by Mr. Hecht. 

I write to advise at this time that my preliminary indications remain unchanged and 
the court is of the opinion that the sum of$14,000 remains due under this obligation. 
This sum should be paid to Mr. Yeskolski and the second deed of trust securing the 
indebtedness should be released as a matter of record in the Virginia Beach Circuit Court 
Clerk's Office. Mr. Paulson will please prepare and circulate an order consistent with the 
court's ruling in this matter. 

Thank you for your cooperation. 

Very truly yours, 

/~~~7 
Robert B. Cromwell, Jr. 

RBC/ed 
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ASSIGHMEBTS OP ERROR 

1. It was error for the Court to overrule Appellant's 

Exception No. 16 and 36 (all Exceptions hereinafter indicated 

refer to the numbered exceptions as listed in the Appellant's 

Exceptions to the Commissioner's Report) which found that the 

Mahers defaulted under the terms of the Agreement. 

2. The Court erred in overruling the Appellant's 

Exception No. 38 to The Report by finding that if a default 

occurred even after the end of the option period, it should 

cause a forfeiture under the "liquidated damages" provision 

of the Agreement. 

3. The Court erred in overruling the Appellant's 

Exception No. 37 to The Report by finding a default existed 

on the part of the Mahers, as the Crosbys and/or Amdurskys had 

failed to send proper notice of any alleged default as 

required by the Agreement. 

4. The Court erred in overruling the Appellant's 

Exception No. 41 to The Report by approving the ruling of the 

Commissioner allowing into evidence Appellee's Exhibits 15, 

16 and 18 as the same were offered to establish a fact in 

contradiction and variance to their pleading. 

5. It was error for the Court to overrule Appellant's 

Exceptions No. 9 and 10 to The Report which found that the 

Agreement provides that whatever Amdurs.ky got from Maher would 

be credited on the note. 

6. The Trial Court erred in overruling the Appellant's 

Exception No. 23 to the Report by finding that the lien is 

enforceable only to the extent of $14,000.00 as said 

conclusion is contrary to the law and unsupported by the 

evidence. 7G 



7. The Court erred by failing to grant prejudgment 

interest on the note being the subject matter of this suit 

having_ found that any principal balance on said indebtedness 

exists. 

8. The Court erred by overruling the Appellant's 

Exception Nos. 5, 6, 8, 14 and 31 to The Report in failing to 

find that the Appellant was the holder or-holder in due course 

of the note. 

9. The Court erred by overruling the Appellant's 

Exception No. 32 to The Report by failing to find that the 

Appellant was a holder of the note in question. 

10. The Court erred in overruling the Appellant's 

Exception No. 43 to The Report by failing to find that the 

ter.ms of the promi~sory note are superior to any contradictory 

ter.ms that may exist in the Agreement. 

11. The Court erered by overruling the Appellant's 

Exception No. 34 to The Report by finding that there was an 

Agreement and further finding that the "liquidated damages" 

provision was enforceable and was not, in fact, a forfeiture 

or penalty unenforceable at law. 

12 • The Court erred by overruling the Appellant's 

Exception No. 35 to The Report in failing to find that once 

the Appellee, Crosby, proceeded for possession and actual 

damages in their suit for unlawful detainer, they were barred 

from proceeding_ for .. liquidated damagesu under the Agreement. 

13. The Court erred in overruling the Appellant's 

Exception No. 42 to The Report by failing to find that the 

note was a secured and valid instrument with a balance of 

$64,000.00 with interest as provided in the note. 



ASSIGNMENT OF CROSS-ERROR 

1. The Trial Court erred in finding the subject Deed of 
Trust to be enforceable and any indebtedness remaining 
due on the obligation. 
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Paulson & Associates 
By: Louis G. Paulson, Esquire 

William L. Nuckols, Esquire 
Counsel for the Plaintiffs 
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By: E. Thomas Rilee, III, Esquire 
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Corp. and its trustees, and the Vernoskys 

By: Norman Hecht, Esquire 
Counsel for the Defendant Yeskolski 
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WITNESSES 

On Behalf of the Plaintiffs: 
DIRECT CROSS REDIRECT 

ANN M. BUTLER 53 58 
L. MICHAEL BUTLER 63, 67 65, 72 80 
D. DIANE HORNE 83 98 
KIMBLYN F. CAMERON 103 115 

On Behalf of the Defendants: 
JOHN B. DINSMORE 128 
STANLEY YESKOLSKI 138 156 

EXHIBITS 

Plaintiffs' Exhibits 

1 $68,000 note 

2 $88,000 note 

3 $88,000 deed of trust 

4 $211,000 deed of trust with Virginia Beach 
Federal dated 12/30/83 

5 

6 

7 

8 

9 

10 

11 

12 

13 

$68,000 deed of trust 

Deed from Amdursky to Crosby 

Letter to Virginia Beach Federal 
dated 3/17/86 

Agreement dated 6/14/84 

Letter to Mr. Paulson from Mrs. Butler 
dated 10/8/86 

Agreement dated 1/23/87 

Settlement statement 

Writ of possession and eviction notice 

Arrearage letter dated 11/7/86 

80 
YOST ASSOCIATES 
(804).481-2583 

2 

RECROSS 

82 

Page 

7 

44 

44 

45 

45 

46 

46 

47 

47 

48 

48 

51 

51 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EXHIBITS (cont'd) 

Plaintiffs' Exhibits 

14 

15 

16 

17 

18 

List of repairs dated 1/21/87 

Receipt dated 9/8/84 

Receipt dated 8/20/84 

Document dated 3/25/86 to Virginia Beach 
Federal from Arnold Amdursky 

Letter to the Mahers from Mr. Amdursky 
dated 11/20/84 

Defendants' Exhibits 

1 

2 

3 

4 

A 

B 

Copy of letter from Mr. Paulson to the 
Mahers dated 3/5/86 

Deed dated 8/17/87 

Copy of check 112 

Copy of Merrill Lynch statement 

Letter to Mr. Babblas from Mr. Paulson 
dated 6/15/87, Letter to Mr. Paulson from 
Mr. Babbles dated 6/15/87 (Refused) 

Letter to Mr. Paulson from Mr. Babblas 
dated 2/23/87 (Refused) 

81, 

YOST ASSOCIATES 
(804) 481-2583 

3 

·page 

71 

91 

92 

94 

97 

Page 

43 

49 

52 

52 

151 

151 



37 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 * * 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 MR. HECHT: The other side is as to 

24 Amdursky, who instead of getting money at $1,000 a month, 

25 is going to get all of his money in five months. 
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1 MR. PAULSON: How long did it take him 

2 to get his money? The facts were it took him 17 months 

3 to get the money or 13, 14. 

4 MR. HECHT: It was for all these 

5 people's benefits. You can't say the Crosbys or the 

6 Amdurskys didn't benefit by it. 

7 MR. RILEE: So did the Mahers. 

8 MR. PAULSON: They tied down a price 

9 for the property. 

10 THE COMMISSIONER: She can't listen to 

11 all of you at once. 

12 MR. HECHT: I'm sorry. 

13 MR. PAULSON: They tied the property 

14 down for fifteen months. And now, the other thing that 

15 has not been brought out, one other piece of information, 

16 when Mr. Yeskolski got the note, Mr. Wright, it was 

17 already overdue eight months. 

18 THE COMMISSIONER: I know that. 

19 MR. PAULSON: Now, he didn't get the 

20 note at that point, by the way. By his ~wn testimony, he 

21 did not receive the note for another year, year and a 

22 half. 

23 THE COMMISSIONER: Where was it? 

24 MR. PAULSON: Well, I believe 

25 originally it was still with Sovran Bank, because that 
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1 thing that you were asking about earlier, the Amdurskys 

2 had previously assigned this note and deed of trust to 

3 Sovran Bank on some other whether they remember that 

4 or don't remember that or whatever. So when he assigned 

5 this note to bearer was way after -- he must have. I 

6 kept asking for it from Mr. Giordano, and nobody knew 

7 where it was. This was after Mr. Babblas had past away, 

8 and then eventually it was discovered that it was being 

9 held by Sovran Bank as collateral on some other loan. 

10 And so by Mr. Yeskolski's own testimony, he received it 

11 sometime after Mr. Babblas died, and probably the fall of 

12 1987. 

13 THE COMMISSIONER: The problem I'm 

14 having with it is that here we've got a note that no 

15 human being is personally liable on, nobody. We've got 

16 the Amdurskys, who were the original payees, and they get 

17 paid first apparently $4,000 from some source because 

18 they acknowledge that it had been paid down to ·64-. Then 

19 they get paid $50,000. I'm having trouble seeing that 

20 the note could have any more of a principal balance than 

21 $14,000. That's a big proble~ I have. 

22 

* * * 23 

24 

25 

YOST ASSOCIATES 
( 804) 481-2583 84 



42 

* * * 1 THE COMMISSIONER: Now, it appears 

2 further -- does everybody agree that the statute of 

3 limitations on the deed of trust to enforce it is 20 

4 years? 

5 MR. HECHT: Obviously, that's our 

6 position. 

7 MR. RILEE: I would agree with that, at 

8 least 20 years. 

9 THE COMMISSIONER: Okay. Maybe I just 

10 am not smart enough to see the issues, but the issues to 

11 me are, A, was there a novation, and I don't see it. B, 

12 what's the balance due on the note. And I'm having 

13 problems finding that there can be any more owed than 

14 $14,000, which is not collectable personally, but by 

15 foreclosure it could presumably. I don't mean to prevent 

16 you all from putting on evidence. 

17 

18 

·19 

20 

21 

22 * * * 
23 

24 

25 
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1 

* * 2 

3 

4 THE COMMISSIONER: I've received into 

5 evidence as Defendant's Number 1 a letter from 

6 Mr. Paulson to the Mahers, M-a-h-e-r-s, dated March 5th, 

7 1986. It consists of two pages over the objection of --

8 MR. RILEE: Tom Rilee. 

9 THE COMMISSIONER: Tom Rilee. 

10 MR. RILEE: · The reason for my objection 

11 is that it being a letter from the attorney for one of 

12 the parties, I feel like it's subject to bearing 

13 interpretation, which may subject the attorney being 

14 called as a witness in this case, which would be 

15 improper. 

16 THE COMMISSIONER: Well, I've indicated 

17 that the attorney is not going to be called as a witness 

18 in this case and the letter speaks for itself, and it 

19 will be given its ordinary meaning, and I'm not going to 

20 permit him to testify as to his undisclosed intention in 

21 writing it as to what he meant by the words he used. 

22 Words are not esoteric, as far as I'm concerned. All 

23 right. Now, you've stipulated to some exhibits and you 

24 all can number them and I will initial .. them. 

* 
,,.. '-.!< 

25 ~ 7~~-
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1 

2 

3 

4 

5 * * 
6 

7 

8 BY MR. PAULSON: 

9 Q State your name and address for the 

10 record, please. 

11 A Ann Mayhall Butler, 208 Matt Lane, 

12 Virginia Beach, 23454. 

13 Q In June of 1984 did you have occasion 

14 to work for well, who did you work for? 

15 A In? 

16 Q 1984. 

17 A For Crosby Construction Company, 

18 William Crosby and Kim Crosby. 

19 Q Would you describe what you did for the 

20 company? 

21 A I was the office manager. I did many 

22 duties. 

23 Q Did you do accounting duties? 

24 A Yes. 

25 Q Would you just briefly describe what 
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1 accounting duties you had? 

2 A I did the payables, the receivables, 

3 things of that nature. 

4 Q Do you recall a residential property 

5 that the Crosbys were renting in June of 1984 to the 

6 Mahers? 

7 A Yes. 

8 Q Did you have any responsibilities 

9 relative to that property? 

10 A Yes. 

11 Q And what were those responsibilities? 

12 A I kept files on them and every now and 

13 then and I would receive some of the rent from 

14 Mr. Maher. A lot of times he would take the rent 

15 directly to Mr. Crosby. Sometimes he would bring it into 

16 the office and I would try to keep track of the payments . 

17 made. 

18 Q When you say you would try tp keep 

19 track of the payments, how would you do that? Did you 

20 have a journal or did you have some sort of bookkeeping 

21 process? 

22 A I'm sure there was probably a file 

23 that -- to tell you the truth, it was so long ago, I 

24 can't remember exactly, but I'm sure there was a file to 

25 where we would write down as payments came in. 
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1 Q Do you have any firsthand knowledge of 

2 whether those payments, as a rule, were being made on 

3 time, being late and how were the payments made? In what 

4 form? 

5 A A lot of times they were made in cash, 

6 and like I said, directly to Mr. ·crosby. And Mr. Crosby 

7 would come in and say, Mr. Maher made the payment. 

8 Sometimes it would be cashier's checks, and they seemed 

9 to be a little sporadic. Sometimes they would be late 

10 and we would have to call Mr. Maher and remind him that 

11 it was late. Sometimes he would make double payments. 

12 Q Why would he make double payments? 

13 A Because he was a month late. So he 

14 would have to do that, you know, pay on the second month, 

15 make a double payment. 

16 Q And in October of 1986 did you have 

17 occasion to prepare a document and send to it Mr. Louis 

18 G. Paulson? 

19 A Yes. 

20 Q That was relative to this property? 

21 A Yes. 

22 Q And would you describe the contents of 

23 that letter? 

24 A It appears that we worked up a history 

25 of payments made by Mr. Maher, I guess for the -- must 
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1 have been to see how much he owed to the Crosbys at that 

2 time. 

3 Q Does that refresh your memory at all on 

4 10/6/86 as to whether he was behind in payments? 

5 A Let's see. It appears since he made 

6 two payments on the 6th, that maybe that was for -- well, 

7 let me look through here. Let me see. 

8 Q Take your time. 

9 A It seems like sometime around May is 

10 when he started missing payments. 

11 Q Well, can you look at and see is there 

12 any payment made for May of 1986? 

13 A No, there wasn't. So he was 

14 obviously 

15 Q And then in July of 1986. 

16 A He made two payments, which may have 

17 come up from May. 

18 Q Is there any payment made there for 

19 August and September? 

20 A No. So that must have been the two 

21 payments he made in October, which would make October's 

22 rent due. According to the letter, it looks like some of 

23 his payments may have been a little short as to what he 

24 was supposed to have been paying. 

25 Q Look at page two. 
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1 A Yes. 

2 Q Is that your signature at the end of 

3 the letter? 

4 A Yes. 

5 THE COMMISSIONER: We're referring to 

6 Plaintiffs' 9 now, the letter of October 8th, '86? 

7 MR. PAULSON: Yes, sir. 

8 

9 BY MR. PAULSON: 

10 Q Finally, did you ever have an 

11 opportunity, after Mr. Maher had left the premises, to 

12 enter the premises? 

13 A I don't believe I did. 

14 Q Were you aware of any problems with the 

15 premises? 

16 A Yes, yes, I was aware there was some 

17 damage done, and I know that 

18 MR. HECHT: I'm going to object, Your 

19 Honor. She testified she didn't go into the premises. 

20 How would she be aware of it other than hearsay? 

21 MR. RILEE: Business records. 

22 MR. PAULSON: That's all right. We can 

23 deal with it with another witness. That's fine. I'll 

24 withdraw the question. Thank you very much. I have no 

25 further questions. Mr. Hecht may have some questions for 
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1 

2 

3 

4 

5 

6 

7 

8 * * * 9 

10 

11 

12 

13 BY MR. HECHT: 

14 Q Well, did you go to court and testify 

15 when the -- did you go to court and testify when the suit 

16 for unlawful detainer was brought? 

17 A Yes, yes, and I believe at that time it 

18 was 900 and something. 

19 Q And he paid 900? Your suit was for 

20 $911.76; is that correct? 

21 A That's correct. 

22 Q So that if we look -- and I'd like for 

23 you to see the letter. I guess it's the November 7th, 

24 1986 letter from Mr. Paulson showing a balance of around 

25 $3,100, something of that nature? 
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1 A Uh-huh. 

2 Q And so that was the -- that letter was 

3 prepared based upon your information to Mr. Paulson? 

4 A Yes. 

5 Q And after that time was there a payment 

6 made? 

7 A I really I truly don't remember. 

8 Q Well, if in fact, you went to court and 

9 testified that the balance was $911, then obviously there 

10 was a payment made? 

11 MR. PAULSON: I think she just answered 

12 it. I would like to object to the question. Again, she 

13 answered it. She didn't remember. 

14 THE COMMISSIONER: He's still 

15 cross-examining her. 

16 THE WITNESS: What was the court. date? 

17 

18 BY MR. HECHT: 

19 Q All right. You went to court in 

20 December. 

21 A Okay. 

22 Q You went to court December 2nd, it 

23 looks like to me. 

24 A Uh-huh. 

25 Q So sometime between that letter of --
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1 A November 7, uh-huh. 

2 Q -- November 7 and December 2nd, there 

3 was a payment, was there not? 

4 A It appears there must have been or· it 

5 wouldn't be 900 

6 Q So there was a payment made after the 

7 letter to reduce the balance? 

8 A There may have been, and then again, 

9 there may have been a payment made directly to Virginia 

10 Beach Federal. I believe was he doing that at that 

11 time. I believe he was doing that at some --

12 THE COMMISSIONER: What's the point? 

13 MR. HECHT: That they received the 

14 payment and accepted part payment after they sent the 

15 default letter. 

16 THE COMMISSIONER: Your point is that 

17 he paid something but not enough. 

18 MR. HECHT: That's what I'm driving 

19 at. This was only a $911 balance at that time. That's 

20 what they sued on. 

21 THE COMMISSIONER: Okay. 

22 

23 BY MR. HECHT: 

24 Q And the payment itself I'm talking 

25 about his monthly payment -- varied, did it not? 
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1 A Yes. 

2 Q And it was tied to the mortgage 

3 payment? 

4 A That's correct. 

5 Q So the 400 and odd dollars, the 

6 difference we're talking about was increases in the 

7 mortgage payment, looking at your letter here? 

8 A Uh-huh. 

9 Q Those were increases in the mortgage 

10 payments he didn't pay? 

11 A Yes, more than likely, that's what it 

12 was. 

13 Q And you were "the office," as they 

14 described it, in 1984 and 1985? You ran the office? 

15 A 

16 Q 

17 Crosby? 

18 A 

19 Q 

20 A 

21 

22 questions. 

23 

24 * 25 

Right. 

And your husband also was employed by . 

That's correct. 

And you went to work when, ma'am? 

I believe it was 1981. 

MR. HECHT: I have no further 

* 
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1 

2 * * 
3 Q At the time of the trial date Mr. Maher 

4 did not show up and did not defend the alleged default; 

5 is that correct? 

6 A That's correct, he was not there. 

7 THE COMMISSIONER: Can she be excused? 

8 MR. PAULSON: Yes, sir. 

9 

10 [The witness was excused.] 

11 

12 DIRECT EXAMINATION 

13 BY MR. PAULSON: 

14 Q Mr. Butler, would you state your name 

15 and address for the record, please, sir. 

16 A Leroy Michael Butler, 208 Matt Lane, 

17 Virginia Beach. 

18 Q And in the year 1984 and 1985 who were 

19 you working for? 

20 A Crosby Construction Company. 

21 Q And would you describe what your job 

22 description was during that period of time? 

23 At that time I was field supervisor, 

24 estimator for the construction crews, jobs. 

25 THE COMMISSIONER: Let me swear you 
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1 in. Raise your right hand. 

2 

3 LEROY M. BUTLER, called as a witness by and 

4 on behalf of the Plaintiffs, having been first duly 

5 sworn, was examined and testified further as follows: 

6 

7 BY MR. PAULSON: 

8 Q When did you first start in the 

9 building industry, construction industry? 

10 A 1971. 

11 Q And what's your present occupation? 

12 A General contractor. 

13 Q So in 1984, 1985 you had approximately 

14 14 to 15 years of experience in the construction 

15 business? 

16 A Yes. 

17 MR. PAULSON: Okay. I would ask that 

18 Mr. Butler be introduced as an expert. 

19 THE COMMISSIONER: What is he going to 

20 give an opinion on? 

21 MR. PAULSON: He's going to testify as 

22 to the damage and give an opinion on the cost of 

23 repairs. Not that he has ~o be an expert. I guess he 

24 can just testify as to his own knowledge. 

25 MR. HECHT: I would like to ask him 
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1 some questions. 

2 THE COMMISSIONER: You can. 

3 

4 BY MR. HECHT: 

5 Q How old are you, sir? 

6 A 43. 

7 Q How old were you when you went to work 

8 for Mr. Crosby? 

9 A Let's see. That would have been 21, 

10 22. 

11 Q And in 1984, '85 were you a licensed 

12 contractor? 

13 A No, sir. 

14 Q Were you licensed in any trade in any 

15 manner? 

16 A No, sir. 

17 Q And what type of work did·you do for 

18 Mr. Crosby? 

19 A I did the estimating, field supervision 

20 and carpentry. 

21 Q And as I understand, Crosby 

22 Construction built multi-family units, apartment 

23 projects, single-family houses? 

24 A Yes, sir. 

25 Q That was their job as builder, they 
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1 built new construction? 

2 A Yes, sir. 

3 MR. HECHT: And as I understand it, 

4 what you want to offer him for is an expert witness on 

5 making estimates and making repairs? 

6 MR. PAULSON: Correct. 

7 MR. HECHT: I object to this witness 

8 giving opinions. 

9 THE COMMISSIONER: When you say you 

10 es·timated, what does that mean? 

11 THE WITNESS: We would go into a job 

12 and estimate the cost of new construction and 

13 THE COMMISSIONER: In order to give a 

14 price to an owner? 

15 THE WITNESS: Yes, sir, in order to 

16 give a price to an owner. 

17 THE COMMISSIONER: To get a contract 

18 between an owner and your company to build something, you 

19 would go in and look at it, and based on your estimate 

20 what it would cost, and then based upon your estimate, 

21 your supervisor or the principals of the company would 

22 make an offer to the owner to build it for him? 

23 THE WITNESS: Yes, sir. 

24 THE COMMISSIONER: Well, I'm going to 

25 let him testify as an expert in that. 
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1 MR. HECHT: Okay. I note my objection. 

2 THE COMMISSIONER: Okay. 

3 

4 BY MR. PAULSON: 

5 Q In 1985, early 1985, did you have 

6 occasion to go into a home in Croatan, 550 Atlantic 

7 Avenue, and inspect it? 

8 A Yes. 

9 Q And who requested that you go in there? 

10 A That would have been Kim Crosby. 

11 Q And basically, what did she ask you or 

12 what were your what was your objective on that visit? 

13 A I would say to repaint, refurbish a 

14 dwelling back to its original state. 

15 Q Okay. 

16 MR. HECHT: I have a couple questions. 

17 I believe you asked in 1985. Wasn't that your question, 

18 1985? I think it's 1987. I have seen that. 

. 19 THE COMMISSIONER: Is that correct, 

20 Mr. Paulson, '87? 

21 .MR. PAULSON: Should be '87. I'm 

22 sorry. I made a mistake. It's 1/21/87. 

23 

* 
24 

25 * * 
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1 was vacant. 

2 THE COMMISSIONER: Are you looking at 

3 normal wear and tear or something extraordinary in this 

4 case? 

5 THE WITNESS: We were looking at 

6 repainting and --

7 THE COMMISSIONER: I heard that. Are 

8 we talking about normal wear and tear for a rented ho.use 

9 or are we talking about something that was not normal 

10 wear and tear? 

11 THE WITNESS: There were a couple of 

12 items which were not normal wear and tear. 

13 THE COMMISSIONER: Go ·ahead, 

14 Mr. Paulson. 

15 

16 BY MR. PAULSON: 

17 Q I'm going to show you a document and 

18 ask you to identify that document, if you would. 

19 A This is a list of the repairs that I 

20 put together for that house. 

21 Q What is the date on that? 

22 A 1/21/87. 

23 MR. HECHT: My objection to it -- and I 

24 do have an objection to him testifying on it. When I 

25 took his discovery he had no recollection whatsoever of 
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1 going into the house, it's my understanding. No 

2 recollection of any·of the damages to the property is 

3 what you testified to on discovery, and as well as that 

4 you had made other notes that you had since destroyed. 

5 And if that's so, then all he's going to be doing, Your 

6 Honor, is reading down here a list of numbers, and I 

7 don't think -- it's like half a document. I object to 

8 him being able to testify off of it. 

9 

10 I think. 

11 

12 that you prepared? 

13 

14 

15 in 1987? 

16 

17 

18 it? 

19 

20 

. 21 it? 

22 

MR. RILEE: It's for cross-examination 

THE COMMISSIONER: Is this a document 

THE WITNESS: This is, yes. 

THE COMMISSIONER: And you prepared it 

THE WITNESS: Yes. 

THE COMMISSIONER: And you recognize 

THE WITNESS: It is my han~writing. 

THE COMMISSIONER: What's wrong with 

MR. HECHT: It·' s a series of 

23 conclusions that he has nothing that he can back it up 

24 with. He destroyed everything else. He has told me he 

25 has no recollection of going into the building. 

YOST ASSOCIATES 
(804) 481-2583 

69 



L. Butler - Direct 70 

1 Now, we're going to let him testify off 

2 of something that in a sense he has no recollection of 

3 whatsoever. And that's my objection. I concede it is in 

4 his handwriting and he did prepare it. 

5 THE COMMISSIONER: Are you offering the 

6 document itself or are you just offering his testimony? · 

7 MR. PAULSON: Yes, sir. 

8 MR. HECHT: He is offering it into 

9 evidence. 

10 THE COMMISSIONER: All right. And it 

11 was prepared by you at the time. 

12 THE WITNESS: Yes. 

13 THE COMMISSIONER: And this represented 

14 what you saw the condition of the property to be and what 

15 it would take to repair it. That was your opinion. 

16 THE WITNESS: Yes, sir. 

17 THE COMMISSIONER: Now, as I recall, 

18 under the possession agreement of June 14th, '84, the 

19 Mahers were responsible to maintain and repair the 

20 property; is that correct? 

21 MR. PAULSON: Correct, and make no 

22 alterations without the permission of the Crosbys. 

23 

24 duty for even for 

25 

THE COMMISSIONER: But they had the 

MR. PAULSON: Ordinary wear and tear, 
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1 correct. This was not a normal lease. 

2 THE COMMISSIONER: All right. We will 

3 mark that then as Plaintiffs' Number 14. 

4 

5 [~laintiffs' Exhibit No. 14 was 

6 received in evidence.] 

7 

8 BY MR. PAULSON: 

9 Q In arriving at these numbers, did you 

10 use normal and customary methods acceptable in the 

11 industry at the time for estimating repairs and 

12 alterations? 

13 A Yes. 

14 Q And what is the total that you arrived 

15 at? 

16 A The total was $6,985 plus a minimum 

·17 markup to cover overhead for Crosby Development 

18 Corporation .. Grand total was $7,353.50. 

19 THE COMMISSIONER: Was the work done? 

20 MR. PAULSON: No, the work was never 

21 done. 

22 MR. HECHT: The work was not done. 

23 THE COMMISSIONER: All right. 

24 MR. PAULSON: I have no further 

25 questions for Mr. Butler. 
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1 CROSS-EXAMINATION· 

2 BY MR. HECHT: 

3 Q Do you have any specific recollection 

4 of going into the property, sir? 

5 A Specific recollection of that day, I 

6 would have to honestly say no, because it was sort of 

7 surrounded by, you know, other work we were doing, of 

8 course, too. 

9 Q So when you testified -- if you re~all, 

10 we took your discovery a few months ago and you testified 

11 then that you had no recollection of walking through the 

12 property or anything specifically on this list. Is that 

13 what you are saying? 

14 A In regards to the specific list, as far 

15 as the minute detail of the items that I wrote here, I 

16 don't have a recollection of specifically looking at 

17 bathrooms, you know, to see specific detail. I couldn't 

18 tell you what the wallpaper was that was in there that we 

19 were removing and so forth. But as far as the overall 

20 impression that I have, as far as remembrance of this 

21 job, you know, we did go in and I did go in and make this 

22 list. 

23 Q 

24 make the list? 

25 A 

And you say Mrs. Crosby sent you in to 

Yes, I was asked to go. 
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1 Q And did you know why you were asked to 

2 go? 

3 A Precisely not exactly, other than to 

4 look at just repairing or putting things back in order. 

5 Q This was after Mr. Crosby had passed 

6 away, was it not? 

7 A Yes, sir. 

8 Q And your wife worked in the office? 

9 A Yes, sir. 

10 Q And she was the office, and you worked 

11 in the field, I guess. Were you the manager in the field 

12 in some nature? 

13 A I was supervising. 

14 Q Supervising? 

15 A Yes, supervisoring. 

16 Q And you said you went there on January 

17 21st to make this list. Did you know that Mrs. Crosby 

18 had a potential purchaser, that she was going to sign a 

19 contract two days later to sell the house and none of 

20 this would have to be done? 

21 A I didn't know that specifically. 

22 Q Did you know she had a potential 

23 purchaser and that this work was not to be done? 

24 A 

25 Q 

I don't recall. 

You don't recall that. And if I asked 
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1 you why certain work was done, why three coats of paint 

2 to return to original, you have no idea why, no 

3 recollection? 

4 A On that specifically? Three coats of 

5 paint would more than likely have meant that there was an 

6 odd color of paint on the wall. 

7 Q That was just to paint over another 

8 color? 

9 A Yes. 

10 THE COMMISSIONER: He said an odd 

11 color. 

12 MR. HECHT: Well, it's another color. 

13 

14 BY MR. HECHT: 

15 Q One of the items you have listed is 

16 reset of bar cabinet. You have to move it from somewhere 

17 to somewhere? 

18 A It had been removed from its original 

19 position. As I recall, it was a separator between a 

20 kitchen and lower living room area . 

. 21 Q Where did you move it from? 

22 A I didn't move it. It was just to be 

23 reset. It had been moved. 

24 Q From poin·t A to point B, where were you 

25 going to move it from? Where was it located? 
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1 A To-tell you the truth, I don't recall 

2 seeing it up there on that floor. 

3 Q You say you were going to replace the 

4 refrigerator. What was wrong with the other 

5 refrigerator? 

6 A I believe it was missi~g. 

7 Q Do you know what type of refrigerator 

8 you were going to replace it with, the one you have 

9 listed here for $950? 

10 A I do not remember. 

11 Q What kind of price or who you got a 

12 price from you have no idea? 

13 A At the time we were dealing with 

14 Goldberg, so it may have been a Whirlpool, may have been 

15 a General Electric. 

16 Q In the solarium you have strip paint 

17 from white jambs, reset patio door, $1,800. What was 

18 that about; do you recall? Also remove and replace th~ 

19 paneling, do you have any idea what that was about? 

20 A Not specifically. 

21 Q Well, it was there, wasn't it? I mean, 

22 if you were going to remove it, the old paneling must 

23 have still been there? 

24 A I just don't recall. 

25 Q And as far as the corporation, you had 
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1 worked for Mr. Crosby for a long time and you considered 

2 yourself a loyal employee of Mr. ·crosby? 

3 A Yes. 

4 Q When you finished with this document 

5 here who did you give it to? 

6 A That would have gone into the office. 

7 Q Shows $1,050 to replace carpet. Was 

8 the other carpet the original carpet? 

9 A I do not recall. 

10 Q How old was the house itself; do you 

11 recall? 

12 

13 

A 

Q 

At the time ~ossibly five or six years. 

And how did you price the carpet? 

14 A That would have been a price from an 

15 existing subcontractor or existing figures ~hat I would 

16 have had. 

·17 Q Were you going to put the carpet in for 

18 $1,050? 

19 A That would have been a job that would 

20 have been given to a subcontractor. 

21 Q So you were just estimating what a 

22 subcontractor was going to charge you for something? 

23 A Yes, sir. 

24 Q And do you know what was wrong with the 

25 carpet that you were taking out? 
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1 A I don't really recall right now, as far 

2 as worn or torn. 

3 Q Do you know if it was damaged, stained, 

4 anything like that? 

5 A I couldn't put my finger on that at 

6 all. 

7 Q Let.me ask you this: Were they 

8 anything more than just regular maintenance? 

9 A Yes. 

10 Q All right. What was different than 

11 regular maintenance? 

12 A The bar having been removed was more 

13 than regular maintenance, anything involving paneling, 

14 any kind of movement of paneling, walls, et cetera, is 

15 more than regular maintenance. 

16 Q Let's see. And when I took your · 

17 discovery November 17th, 1994 and I asked you a similar 

18 question, I believe your response -- you said, let's 

19 see. I don~t think anything major from the first time, 

20 you know, from when we were originally worked, other than 

21 I think the bedroom, two bedrooms that were made 

22 downstairs or set of walls was put in to separate the 

23 space was all, and you say, was all that happened other 

24 than just regular maintenance. 

25 At the time you were saying the only 
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1 thing other than regular maintenance was this wall. So 

2 was everything else just regular maintenance for this 

3 house that was five or six years old? 

4 A I don't think you are putting that 

5 question properly, as far as regular maintenance. 

6 THE COMMISSIONER: Let me ask a 

7 question. What difference does it make if it was the 

8 tenant's responsibilities to do the regular maintenance? 

9 MR. HECHT: The question is what is 

10 regular maintenance. 

11 THE COMMISSIONER: You are not 

12 quarreling that its regular maintenance, so what 

13 difference does it make? 

14 MR. HECHT: Painting a wall -- what I'm 

15 saying is painting a wall they painted the wall and he 

16 comes back and says we're going to paint it a different 

17 color. 

18 THE COMMISSIONER: Suppose it was 

19 purple? He just said an odd color. That's the only 

20 evidence I have. 

21 THE WITNESS: May I say something about 

22 regular maintenance? In normal, regular maintenance 

23 usually it's a one-coat paint process because you are 

24 painting over a wall that's a similar color to the one 

25 you are painting. 
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1 BY MR. HECHT: 

2 Q You were doing this for your boss? The 

3 p~ice you were doing it was for your boss, so you are 

4 going to do a first-class job? 

5 A Yes, sir. 

6 Q But if this was another unit for 

7 somebody else, would you have put three coats of paint on 

8 it? 

9 A It would probably have required one 

10 coat of paint. 

11 Q You have a charge in there for $300 for 

12 cleaning up at the end, and if you recall, I asked you 

13 was there anything unusual in the cleaning up of this 

14 house. Was there anything unusual for the cleaning up of 

15 this house that had been rented by somebody two, two and 

16 a half years? 

17 A I don't recall anything in the way of 

18 splatters on any of the windows or anything like that. 

19 Q So the house was generally in a 

20 condition that a house would be in if a tenant had been 

. 21 there two and a half, three years, except for the wall 

22 we're talking about and the refrigerator? 

23 A 

24 

25 questions. 

Yes. 

MR. HECHT: I have no further 
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1 

2 

3 

4 

5 

6 

7 

* * 
8 

* 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 BY MR. PAULSON: 

19 Q If there had been an unusual color, 

20 would it have made more sense to put on more than one 

21 coat? An unusual color being purple or a dark color, and 

22 you wanted to bring it back to a white, would it require 

23 more than one coat? 

24 A 

25 Q 

Yes. 

was it an unusual or dark color that 
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1 some of this painting required? 

2 A I really specifically can't say. I 

3 don't recall that. 

4 Q Approximately how large was the house, 

5 how many square feet? 

6 A Seems like it was about 3,000 square 

7 feet, 2,500, 3,000 square feet. 

8 Q Where was it located? 

9 A On the east side of Atlantic Avenue, 

10 Croatan. 

11 Q Was it oceanfront property? 

12 A Yes, it was. 

13 Q Was it important -- from your 

14 perspective would you have handled your repairs in a 

15 different manner because of the expense of the house 

16 versus the expense of an apartment? Would the way you 

17 handled your repairs be different? 

18 A Yes, the quality of the house was much 

19 more than just you k~ow, the Croatan house was a much 

20 better quality house than a standard house. 

21 Q You've got here $1,050 for carpet and 

22 you've got 70 square yards; is that correct? 70 square 

23 yards is approximately how many square feet? 

24 MR. YESKOLSKI: 70 square yards? 

25 THE WITNESS: Let's see. That would be 
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1 6,300, 70 square yards. 

2 THE COMMISSIONER: How about 630. 

3 THE WITNESS: 630 s9uare feet, okay. 

4 

5 BY MR. PAULSON: 

6 Q Is that a fractional portion of the 

7 entire house, as far as carpet is concerned? 

8 A Yes. 

9 Q So you didn't put carpet throughout the 

10 whole house? 

11 A No. 

12 Q This estimate does not reflect carpet 

13 for the entire house? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

* 

No. 

* 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 * * * 14 

15 

16 

17 

18 

19 

20 

21 

22 DIRECT EXAMINATION 

23 BY MR. PAULSON: 

24 Q Mrs. Horne, would you state your name 

25 and address for the record, please. 
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1 A Delores Diane Horne, 1033 Colonial 

2 Meadows Way, Virginia Beach, Virginia, 23454. 

3 Q And your present occupation, please? 

4 A I'm a branch officer for Commerce Bank. 

5 Q And are you presently married? 

6 A Yes, I am. 

7 Q Was your name Diane Amdursky in 1983? 

8 A Yes. 

9 Q Who were you married to? 

10 A I was married to Arnold B. Amdursky. 

11 Q How long were you married to Arnold 

12 Amdursky? 

13 A Almost fifteen years. 

14 Q Has Mr. Amdur sky passed away? 

15 A Yes, he has. 

16 Q When did he pass away? 

17 A June 1st, 1990. 

18 Q I'm going to show you some documents 

19 Mrs. Horne, and ask you if you recognize the_signatures 

20 on some of these documents. Did you have a lot on 

·21 Atlantic Avenue, you and Mr. Amdursky, that was sold to 

22 the Crosbys? 

23 A Yes. 

24 Q Do you recall taking a note from --

25 back from the Crosbys? 
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1 A Yes. 

2 Q When you sold the lot? 

3 A Yes. 

4 Q Now, do you recall anything of the 

5 transaction at all, do you? 

6 A Not really. Arnold handled all of 

7 'that, and he discussed and did everything with Bill 

8 Crosby on that. 

9 Q I'm going to show you quickly some 

10 documents. First of all, I'm going to show you an 

11 $88,000 note and ask you if you recognize the signatures 

12 on the bottom? 

13 A Yes, I do. 

14 Q What are the two signatures on the 

15 bottom of the $88,000 note? 

16 A Arnold Amdursky and Diane Amdursky. 

17 Q ~ight above it there is two other 

18 signatures. What are those signatures? 

19 A It says William Crosby and Kimblyn 

20 Crosby. 

21 Q I'm going to show you another document, 

22 Mrs. Amdursky, and ask you if you recognize the signature 

23 at the bottom? 

24 A 

25 Q 

Yes, I do. 

Whose signature is that? 
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1 A Arnold Amdursky. 

2 MR. HECHT: May· I see the document 

3 offered? 

4 MR. PAULSON: Sure. I'll give you a 

5 copy of it if you like. 

6 MR. HECHT: Please. 

7 

8 BY MR. PAULSON: 

9 Q Would you tell me what that document 

10 says, please, Mrs. Horne? 

11 A You want me to just read it? 

12 Q Yes. 

13 A Receipt is here~y acknowledged of the 

14 sum of $20,000 in consideration whereof I hereby agree to 

15 extend the maturity of my note for an additi.onal one-year 

16 period, conditioned on the other terms set forth in the 

17 attached notations dated 12/15. Same to be memorialized 

18 i·n a more formal fashion as soon as practicable. I 

19 didn't bring my glasses. 

20 Q And the signature you see on the bottom 

21 is? 

22 A Arnold's. 

23 Q I'm going to show you another document 

24 that has been entered as an exhibit, and do you recognize 

25 that document at all? What does it look like at any 
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1 rate? 

2 A It looks like a deed of trust note. 

3 Q For how much? 

4 A 68,000. 

5 Q I'm going to show you on the back and 

6 ask you if you can identify the signatures? 

7 A Mine and Arnold's signature. 

8 Q Let me show you another document. This 

9 is the agreement. I'll ask you if you recognize the· 

10 signatures at the end of this document that's dated the 

11 14th of June, 1984? 

12 MR. PAULSON: I'm missing a page on 

13 that one. Do you have the --

14 THE COMMISSIONER: We've got it in 

15 evidence~ Here is Plaintiffs' Number 8. 

16 MR. PAULSON: May I borrow that for a 

17 second, please? Thank you. 

18 

19 BY MR. PAULSON: 

20 Q On the fourth page of this document 

21 there is two signatures. I would ask if you can identify 

22 those signatures? 

23 A 

24 

* 25 

That's mine and Arnold's. 
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1 

2 

3 

4 

5 

6 

7 * * * 
8 

9 

10 

11 

12 

13 

14 Q On that note, that $68,000 note, and 

15 that agreement, do you remember receiving any funds from 

16 the Mahers, Mr. and Mrs. Maher? 

17 A Yes. 

18 Q Do you recall how much you received 

19 from the Mahers? 

20 A No, I don't. 

21 MR. HECHT: I'm going to object to 

22 offering this receipt into evidence at this time. It's 

23 my understanding of your pleading you pled that there was 

24 a default, and the default was that there was a $50,000 

25 lump sum payment paid i~ September of 1985 that was nine 
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1 months late and it was made all in one lump sum. Okay. 

2 Now, what you are trying to do is vary 

3 your proof from your pleading. You have responded in 

4 each and every interrogatory that it was a $50,000 lump 

5 sum payment. Now you are trying to offer evidence that 

6 there are $10,000 monthly increment payments. And I'm 

7 saying you can't go both ways, if the Court understands 

8 my objection. 

9 THE COMMISSIONER: I understand. 

10 MR. PAULSON: When we filed the 

11 pleading we had no idea how the payments had been made. 

12 You provided us in discovery with receipts, which were 

13 provided by Mr. Giordano and provided by either your 

14 office or your predecessor's. 

15 MR. RILEE: I can introduce them. I'm 

16 not bound by his pleadings. I'll just introduce them. 

17 MR. PAULSON: If that's a problem, I 

18 would move to amend the pleadings to conform with the 

19 evidence. 
-

20 THE COMMISSIONER: I don't recall the 

·21 pleadings saying there was a lump sum. 

22 MR. HECHT: It's pa~agraph 13-C, I 

23 believe. It alleges three defaults is what I'm saying. 

24 THE COMMISSIONER: All right. He did 

25 say that there was a payment in September of 1985 late. 

YOST ASSOCIATES 
(804) 481-2583 

122 

89 



D. Horne - Direct 90 

1 MR. HECHT: Of $50,000. 

2 THE COMMISSIONER: Yes. All right. 

3 MR. HECHT: And it's a lump sum payment 

4 of $50,000. He's now trying to offer evidence that it 

5 wasn't paid in September. 

6 THE COMMISSIONER: Does. this take you 

7 ·by surprise? 

8 MR. HECHT: It does in the sense that I 

9 asked him on discovery and his discovery matched this 

10 after he already had the other. Also when I took her 

11 interrogatories -- excuse me --

12 THE COMMISSIONER: Let me ask you 

13 this: Is this the first time you have heard today that 

14 there was not a lump sum payment? 

15 MR. HECHT: No. 

16 THE COMMISSIONER: I'm going to 

17 overrule your objection. 

18 MR. HECHT: He's bound by his 

19 pleading. He's alleged a specific default and he's bound 

20 by it and I object to his documentation. 

21 THE COMMISSIONER: I note your 

22 exception for the record. 

23 

24 BY MR. PAULSON: 

25 Q Look at this document, Mrs. Horne, and 
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1 do you recognize the handwriting on that document? 

2 A Yes. 

3 Q What does it says? 

4 A Arnold Amdursky. 

5 Q What does the document say? 

6 A September 8th, 1984 received from R. G. 

7 Maher $10,000 cash payment for August 15th. 

8 MR. PAULSON: I'd ask that that be 

9 entered as Plaintiffs' Exhibit 

10 MR. NUCKOLS: 15. 

11 THE COMMISSIONER: Let's see what it 

12 is. Just a minute. Plaintiff~' 15, isn't it? 

13 MR. RILEE: That's correct. 

14 MR. PAULSON: You have in your 

15 possession, don't you, Mr. Hecht, the origin.al of that? 

16 MR. HECHT: I have the original of 

17 those documents. 

18 THE COMMISSIONER: Plaintiffs' 15. 

19 

20 [Plaintiffs' Exhibit No. 15 was 

21 received in evidence.] 

22 

23 BY MR. PAULSON: 

24 Q I'm going to show you another piece of 

25 paper, Mrs. Horne, and ask you do you recognize that 
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1 signature? 

2 A Yes, that's Arnold's signature. 

3 Q And would you read what this particular 

4 piece of paper says, please. 

5 A August the 20th, 1984 received from 

6 Richard G. Maher $10,000 cash for July 15th, 1984 

7 payment. 

8 THE COMMISSIONER: Are there a series 

9 of these? 

10 MR. PAULSON: Just two of them. That's 

11 all. 

12 THE COMMISSIONER: Plaintiffs' 16 

13 then. 

14 

15 [Plaintiffs' Exhibit No. 16 was 

16 received in evidence.] 

17 

18 BY MR. PAULSON: 

19 Q To your knowledge, did you know how 

20 much was owed by Mr. Maher, the total amount? 

21 A No. 

22 Q To your knowledge, was the total amount 

23 ever paid to you? 

24 A I can't definitely say yes, because I 

25 really don't recall the circumstances. 
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1 Q I showed you a document earlier where 

2 you identified the signatures on the back of a $68,000 

3 note. Let me just show you. 

4 Now I'm showing you the $68,000 note 

5 that was offered into evidence earlier. And do you 

6 understand what this statement, the undersigned do hereby 

7 assign the foregoing note for $68,000 to the order of 

8 bearer without recourse on the undersigned? 

9 A (The witness nods head.) 

10 Q And those are your signatures? 

11 A Yes. 

12 Q Now, based on that, would you believe 

13 that you had received everything that you were owed? 

14 A You would assume. You would assume. I 

15 actually did not know dollar for dollar. 

16 Q Would you have signed this without that 

17 knowledge? 

18 A Yes, I would sign -- at that time I 

19 would sign anything that Arnold gave me to sign, and I 

20 would imagine that it had been paid. 

21 

22 BY MR. PAULSON: 

23 Q I'm going to show you this document, 

24 and is that Mr. Amdursky's signature? 

25 A Yes. . 
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1 MR. HECHT: What's the document? 

2 MR. PAULSON: It has not been entered 

3 yet. You used it as G in the defendant's deposition. 

4 

5 BY MR. PAULSON: 

6 Q I would ask you to go ahead and read 

7 that document, if you would, please. 

8 A March 25th, 1986 to Virginia Beach 

9 Federal. Deed of trust note dated January 1, 1984 in the 

10 amount of $68,000 from William and Kimblyn Crosby to 

11 Arnold and Diane Amdursky has been paid in full. This 

12 note has been turned over to Richard and Patricia Maher, 

13 signed by Arnold Amdursky. 

14 Q What is the date on that? 

15 A March 25th, 1986. 

16 Q Thank you. 

17 THE COMMISSIONER: Are you offering 

18 that in evidence? 

19 MR. PAULSON: Yes, sir, I am. 

20 THE COMMISSIONER: Plaintiffs' 17. 

·21 

22 [Plaintiffs' Exhibi~ No. 17 was 

23 received in evidence.] 

24 

25 MR. HECHT: That's Plaintiffs' 17? 
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1 THE COMMISSIONER: Yes. On March 25th 

2 of '86 when your then husband certified to Virginia Beach 

3 Federal that the note had been paid in full and turned 

4 over to the Mahers, was that after you and your then 

5 husband, Mr. Amdursky, assigned the note to bearer? 

6 THE WITNESS: I have no-idea. I mean, 

7 are they dated? I mean --

8 THE COMMISSIONER: The date of the 

9 assignment -- this is the original note we're talking 

10 about, is $68,000. When you assigned it, apparently you 

11 didn't assign it to the Mahers or anybody else. You 

12 assigned it to bearer. All right. Is that when you gave 

13 the note to the Mahers, when you assigned it to bearer? 

14 THE WITNESS: I guess. 

15 THE COMMISSIONER: I'm trying to find 

16 out where the note went when you assigned it to bearer. 

17 THE WITNESS: I really don't know. I 

18 have absolutely no recollection of that. 

19 THE COMMISSIONER: Well, when you 

20 assigned it to bearer, was it paid in full or not? 

21 THE WITNESS: I would assume so. 

22 THE COMMISSIONER: Well, what was the 

23 occasion for assigning it to bearer then? Did it mean 

24 you expected no further payments? 

25 THE WITNESS: Apparently. Arnold 
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1 handled all of the transactions with that. And during 

2 our marriage whenever he would give me anything to sign, 

3 I always signed it. And the exact circumstances, I 

4 really honestly do not know. 

5 THE COMMISSIONER: You are a banker? 

6 THE WITNESS: (The witness nods head.) 

7 THE COMMISSIONER: Branch manager of 

8 Commerce Bank? 

9 THE WITNESS: That's correct. 

10 THE COMMISSIONER: Go ahead, 

11 Mr. Paulson. 

12 MR. PAULSON: I have one final 

13 document. 

14 

15 BY MR. PAULSON: 

16 Q You've seen this. I would ask you if 

17 you can identify this handwriting, Mrs. Horne? 

18 A Yes, that's Arnold's. 

19 MR. PAULSON: I would ask that this 

20 document be entered as Plaintiffs' Exhibit 18. 

21 THE COMMISSIONER: All right. 18 is a 

22 letter dated November 20th, '84 from Mr. Amdursky to the 

23 Mahers. 

24 

25 
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1 [Plaintiffs' Exhibit No. 18 was 

2 received in evidence.] 

3 

4 BY MR. PAULSON: 

5 Q Would you just look at it quickly, and 

6 your testimony is that this entire letter is handwritten 

7 by Mr. Amdursky? 

8 A Uh-huh. 

9 Q Uh-huh means yes? 

10 A Yes. 

11 Q To your knowledge, did you all ever use 

12 Mr. Dinsmore as an attorney for you all in the collection 

13 of this note? 

14 A I think Arnold did. I believe Arnold 

,15 did. I think he drew up some papers or documents. 

16 Q Do you recall having any loans with 

17 Sovran Bank during this same period of time? 

18 A I think so. 

19 Q Do you recall let's show you another 

20 document, which is a deed of assignment dated the 21st 

·21 day of April, 1984, and ask you if you can identify 

22 those? 

23 A 

24 

* 25 

Yes, that's Arnold and my signature. 
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1 Thank you. 

2 

3 CROSS-EXAMINATION 

4 BY MR. HECHT: 

5 Q The September 8th, 1984 receipt, and I 

6 didn't mark down which exhibit that was, whose 

7 ·handwriting was that one in? Could you tell? Do you 

8 have one up there? 

9 MR. PAULSON: I gave mine away. They 

10 are right up there. 

11 

12 BY MR. HECHT: 

13 Q Whose handwriting was the September 8, 

14 if you can tell? 

15 A That's Arnold's. 

16 Q That's Arnold's handwriting? 

17 A (The witness nods head.) 

18 Q And the October 20th, was that in his 

19 handwriting or can you identify that handwriting? 

20 A No, the signature is Arnold's and the 

21 date, but that's not -- the body of that was not his 

22 handwriting. 

23 Q And as far as the default note, is the 

24 letter of November 20th -- you don't know yourself where 

25 it indicates -- you don't know anything about this 
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1 particular letter of your own knowledge, when it was 

2 prepared? 

3 A (The witness shook head.) 

4 Q Had you ever seen this letter before, 

5 the one of November 20th? 

6 A It's very possible that I saw it at the 

7 time. 

8 Q But you don't remember it now. Okay. 

9 And now, as far as this other -- the March 25th of 1986 

10 letter indicates at the second sentence that the note had 

11 been turned over to Mr. and Mrs. Maher. Is that what it 

12 says,.the typed part? 

13 A That's correct. 

14 Q All right. So it's reasonable to 

15 assume that at the time -- at least by Marcn 25th or 

16 sometime prior to March 25th, 1986, the note had been 

17 given to Mr. Maher? It could have been in '85 or '84, as 

18 f·ar as you know? 

19 A Right. I really honestly 

20 Q You have no idea when the note went 

21 from you and your husband at that time to Mr. Maher? It 

22 could be any time? 

23 A Doesn't it say the date there? 

24 Q That is just the date he signed it. It 

25 doesn't give a date as to when it was actually 
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1 transferred, possession was transferred. And you 

2 yourself didn't see the note from the bank or from 

3 whatever? I'm talking about the $68,000 note. You admit 

4 you endorsed it on the back, but you don't know what date 

5 it wa~ you actually endorsed it? 

6 A (The witness shakes head.) 

7 Q It's reasonable to assume it's 

8 obviously sometime before this letter saying it was 

9 transferred over to him, delivered to him? 

10 THE COMMISSIONER: That letter doesn't 

11 say delivered. 

12 MR. HECHT: It says turned over. 

13 

14 BY MR. HECHT: 

15 Q As far as today, do you claim any 

16 interest in this note? 

17 A No, sir. 

18 Q You claim no money as to you? 

19 A No. 

20 Q In 1984, the latter part of 1984, where 

21 were you employed during this time? 

22 A In 1984 -- let's see. I had a booth --

23 I don't know whether I had it at that time or not -- in 

24 the food court at Loehmann's Plaza. 

25 Q Some sort of food concession at that 
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1 place? 

2 A Right. 

3 Q Did you know Mr. Maher? 

4 A I had seen him, yes. 

5 Q And Mr. Maher had come by there on 

6 occasion? 

7 A Right, I can remember one occasion. 

8 Q And but as far as actually seeing him 

9 make a payment, you saw him make no payment? 

10 A You mean --

11 Q Any of these payments or anything of 

12 that nature? You have no recollection yourself as to 

13 when any of these payments were made? 

14 A No, not as far as date or amounts. 

15 Arnold would give·me money. I would deposit it. 

16 Q You feel today that the money was paid 

17 in full, $50,000 paid in full? 

18 A Yes. 

19 Q If it was not paid and there was a suit , 

20 over it, you would know that? 

21 A Certainly. 

22 Q And you have no knowledge of any 

23 schedule of when the payments were made, whether they 

24 were made partially or in a lump sum of your own 

25 knowledge? 
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1 A No, I don't. 

2 MR·. HECHT: I have no further questions 

3 now. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

* * •* 16 

17 

18 

19 

20 

-21 

22 

23 

24 

25 135 
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1 KIMBLYN F. CAMERON, called as a witness by 

2 and on her own behalf, having been first duly sworn, was 

3 examined and testified as follows: 

4 

5 

6 BY MR. PAULSON: 

7 Q 

8 record, please. 

9 A 

10 Q 

11 F. Crosby? 

12 A 

13 Q 

14 the record? 

15 A 

16 Virginia. 

17 Q 

18 to? 

19 A 

20 Q 

21 Mr. Crosby? 

22 A 

23 Q 

24 A 

25 Q 

DIRECT EXAMINATION 

Would you state your name for the 

Yes, Kimblyn F. Cameron. 

And are you the same person as Kimblyn 

Yes. 

And would you state your address for 

1316 Iron Bridge Road, Lawrenceville, 

In June of 1984 who were you married 

William Crosby. 

And how long had you been married to 

Approximately 19 years. 

And when did Mr. Crosby pass away? 

October 23rd, 1985. 

And what business was Mr. Crosby in? 
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1 A He was the owner and president of 

2 Crosby Construction Company. 

3 Q And what did Crosby Construction 

4 Company do? 

5 A He was a gener~l contractor in most 

6 cases. He was a builder. 

7 Q Now, in June of 1984 did you enter into 

8 an agreement with a Mr. Maher, whereby you would lease 

9 your property, among other things, to him? 

10 A Yes. 

11 Q Do you recall how long that lease was 

12 for? · 

13 A I believe it was fifteen months. It 

14 was a lease option agreement. 

15 Q Now, prior to Mr. Crosby's death, did 

16 you have much involvement in Crosby Construction? 

17 A I had some in the effect that when Bill 

18 built things for speculation and what have you, I would 

19 help with the decQrating1 and you know, picking out 

20 fixtures and assisting, things like that. 

21 Q Did you have much involvement in the 

22 actual day-to-day financial portion of the operation?. 

23 A No, not really. 

24 Q When did you first begin getting 

25 involved in the financial aspect? 
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1 A Well, we started discussing things 

2 about a month before he died and I really didn't start 

3 taking·over obviously until right after he passed away. 

4 THE COMMISSIONER: Can we move along? 

5 Let's_get to, you know, what's in issue in this case. I 

6 don't want the history, please. 

7 

8 BY MR. PAULSON: 

9 Q Well, what I'm trying to lay a little 

10 bit of foundation for is what knowledge did you have of 

11 Mr. Maher's lease payments in terms of being on time, not 

12 being on time? What first-hand knowledge would you have 

13 had of that? 

14 A Well, just in general discussions. I 

15 know that some of the payments came directly to me after 

16 Bill passed away. I would find them under my door 

17 sometimes, my place of business. They were late 

18 periodically. Sometimes payments were not made. He 

19 would double·up occasionally to bring things current. 

20 Q The option supposedly expired in 

21 September of 1985. Did you get any notification from the 

22 Mahers that they wanted to exercise their option at the 

23 completion of the option agreement? 

24 A 

25 Q 

No. 

Did you permit them to remain in the 
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1 property after that on a month-to-month basis? 

2 A Yes, we did. 

3 Q And did you continue to collect rent 

4 from September of 1985 until March of 1986? 

5 A Yes. 

6 Q Now, in March of 1986 did you have your 

7 representative or your attorney write a letter to them? 

8 A Yes. 

9 Q And basically what did you ask them to 

10 do at that point? 

11 A Well, either to make the decision to 

12 follow through with the purchase of the property or they 

13 were going to have to leave, because we wanted to sell 

14 it, preferably as soon as possible. 

15 Q ·Did they ·give you any indication that 

16 they wanted to purchase the property at that point? 

17 A There had been discussion periodically 

18 over all of that time, as I recall, that there was still 

19 some interest there, yes. 

20 Q Did they make an attempt, to your 

21 knowledge, of trying to assume the Virginia Beach Federal 

22 loan? 

23 A Yes, they had agreed to do this. They 

24 had requested some information to be sent to Virginia 

25 Beach Federal, as I recall. 
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1 MR. PAULSON: We already introduced it 

2 as an exhibit and these were in nice order when I 

3 started. I'm sorry, Mr. Wright. I had them right at my 

4 fingertips. I try to come up with new ways of doing this 

5 and I always run into the same problem. 

6 MR. HECHT: F. Lee Bailey has the same 

7 problem. 

8 MR. PAULSON: Does anybody have this at 

9 their fingertips? Anybody want to help me? 

10 MR. NUCKOLS: Letter of March 17th. 

11 MR. PAULSON: It says that the Mahers 

12 have paid the payments from June of 1984 until March of 

13 '84 -- or March of '86, yes. 

14 

15 BY MR. PAULSON: 

16 Q I'm going to show you a letter and ask 

17 you if you can identify the signature on the bottom of 

18 that? 

19 A Yes, I can. 

20 Q Whose signature is that? 

21 A It's my signature, but it was written 

22 by my secretary, Ann Butler, the office manager at the 

23 time. 

24 Q You gave her authority to sign your 

25 name on this document? 
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1 A Yes, I did. 

2 Q And basically does it say that the 

3 Mahers have made the mortgage payments from June of '84 

4 until March of '86? 

5 A Yes. 

6 Q And your understanding of why this was 

7 requested? 

8 A Once again, we had talked about selling 

9 the property. They still expressed an interest in buying 

10 it. So this was to see if they would qualify through 

11 Virginia Beach Federal. 

12 Q Did they ever get in touch with you 

13 after this letter was sent, they being the Mahers, 

14 whether they could assume the loan or not, to your 

15 knowledge? 

16 A Not to my knowledge. I don't honestly 

17 recall anything. 

18 Q Now, did you continue to permit them to 

19 remain in the property for a period of time after March 

20 of 1986? 

21 A Yes. 

22 Q And did there come a time that you told 

23 them they had to either buy the property or pay the 

24 property or get out? 

25 A Yes, there was a time that we had 
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1 requested they make up their mind I believe by the end of 

2 that month whether they were going to be able to do this 

3 or not. 

4 Q I'm going to show you another document, 

5 Mrs. Cameron, that has already been entered as a 

6 plaintiffs' exhibit, and ask you if you can identify that 

7 document? 

8 A This is a payment history that we made 

9 up for the Mahers. 

10 Q . Did you ask Mrs. Butler to prepare 

11 this? 

12 A Yes, I did. 

13 Q Who was this letter sent to? 

14 A This was sent to well, it was sent 

15 to you technically, and it was the history. I assume 

16 this is what they wanted in regard to their application. 

17 Q Take a look again. 

18 A· Just the payment history? 

19 Q In loo~ing at it, can you tell if they 

20 missed any payments and when they made those payments up? 

21 A Yes, it looks like starting with May 

22 they had missed a payment, then in July it looks like 

23 they doubled up to make up the difference. Looks like 

24 approximately August or September there was another 

25 payment that was late. They doubled up again in October. 
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1 Q Was there a time that you finally asked 

2 your attorney to have them evicted from the property? 

3 A Yes, there was. 

4 Q Were the Mahers eventually evicted from 

5 the p~operty? 

6 A Yes, they were. 

7 Q At the time of eviction do you recall 

8 from your personal knowledge or from any records that you 

9 have, had they made the December payment? 

10 A No, I don't believe they had. 

11 Q Had they made the January 1987 payment? 

12 A No, I don't believe they made those two 

13 payments. 

14 Q How much were those two payments each? 

15 A About 2,500 I assume, somewhere around 

16 there, that vicinity. 

17 Q You can look right here. 

18 A 2,500. 2,592.57 is the only thing 

19 that --

20 Q I believe it may have been reduced 

21 after that. 

22 A It would have been 2,272.06 then. 

23 Q After the eviction of the Mahers did 

24 you have an opportunity to examine the property? 

25 A Oh, yes. 
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1 Q Did you also have an opportunity to ask 

2 Mr. Michael Butler to review the property? 

3 A Yes, I did. 

4 Q And to prepare an estimate of repairs 

5 that were necessary on the property? 

6 A Yes. 

7 Q Do you recall your visit to the 

8 property? 

9 A Oh, yes. 

10 Q And approximately when was that? 

11 A Actually, I believe it was the day that 

12 we had -- the day of the eviction. 

13 Q Which would have been January? 

14 A It was in January. I think the 12th, 

15 13th, somewhere around there, 1987. 

16 Q Now, do you recall -- and I'm going to 

17 let you this has already been entered as an exhibit. 

18 Did Mr. Butler give you that document as an estimate of 

19 the repairs? 

20 A .Yes, he did. 

21 Q Now, from your own recollection, do you 

22 recall what some of the damage was? And I'd like you to 

23 start off at the very beginning as to what you recall as 

24 the damage. 

25 A Well, .I recall the damage --
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1 MR. HECHT: I object to her being able 

2 to read off the list. 

3 THE WITNESS: I won't read off of it. 

4 I know it personally. 

5 MR. HECHT: She didn't prepare it. 

6 MR. PAULSON: It was prepared for her. 

7 That's all right. I'll put it aside. 

8 

9 BY MR. PAULSON: 

10 Q Go ahead. 

11 A On the first floor level there were two 

12 bedrooms that were separated by special feature walls. 

13 It was a special siding, a rough wood siding, which gave 

14 the two bedrooms the common area in the center. One of 

15 those walls had been completely removed. The other 

16 natural wood had been painted a bright purple. 

17 As we went up to the second floor where 

18 you had the living area, kitchen area, the wet bar and 

19 kitchen cabinets had been completely removed from the 

20 property. The refrigerator was gone. The walls on the 

21 second floor there were two particular areas where the 

22 walls had rather large holes in them. I'm not sure what 

23 the purpose of these holes were, but they were there. 

24 The carpet on that floor was totally 

25 destroyed. There was no way that it really could have 
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1 been cleaned. We had looked into that. It had to be 

2 replaced. The solarium, which was a passive solar 

3 situation, it was placed strategically on one side of the 

4 house, which was the southeast side of the house. The 

5 way it was set up with the glass enclosure, it would help 

6 heat the living area and it had a natural .wood siding.· 

7 It had a brick floor. Everything had been painted white 

8 and the doors had been removed, which totally eliminated 

g· the whole purpose of what that room was designed for. 

10 As you went up to the third floor level 

11 where they had additional bedrooms -- throughout the 

12 whole house most of the house had a natural wood trim. 

13 On the ·second floor the wood trims had been painted some 

14 unusual colors. The bathrooms had been wallpapered in, 

15 you know, specific patterns. So there was quite a bit 

16 that had been altered there and all of this had been done 

17 without any request from the Mahers to see that if it was 

18 okay with Bill and I. 

19 Q So none of these changes 

20 A They were not authorized. 

21 Q -- were done with any -- you or Bill 

22 had not given them any authority to do those? 

23 A None. 

24 Q Now, had you been trying to sell this 

25 house at this point in time? 
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1 A Well, we thought the Mahers were going 

2 to buy it. So essential~y we felt when we entered into 

3 that agreement that was what the result was going to be. 

4 As time went on, we were becoming more and more concerned 

5 and the reason for the eviction was obviously that we 

6 were having problems with rental payments and that it 

7 didn't look like the sale was ever going to go through, 

8 and we needed to sell it. 

9 Q Okay. Now, did you enter into a 

10 contract with somebody to purchase this property? 

11 A Yes. 

12 Q Who was that? 

13 A Victor Peck. 

14 Q What was the asking price when you 

15 listed this property? 

16 A We originally listed it for 350-, 

17 somewhere in that price range. 

18 Q. What did you finally sell the property 

19 for? 

20 A 325-. 

21 Q What was the reason for your reduction 

22 from 350- to 325-? 

23 A We were able to get out of having to do 

24 the repairs. Victor Peck agreed that he would handle the 

25 repairs and the renovation work that needed to be done 
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1 himself if we reduced the price. So we agreed to do 

2 that. 

3 

4 

5 

Q 

A 

And did the propert~ close? 

Yes, it did. 

MR. PAULSON: I don't have any further 

6 questions for you. If you'd answer Mr. Hecht's 

7 questions, please. 

8 

9 CROSS-EXAMINATION 

10 BY MR. HECHT: 

11 Q About when was the house constructed, 

12 ma'am? 

13 A I think we actually started preparing 

14 to work on it in '81, '82, in that time frame. 

15 Q And when you rented it under this 

16 agreement to Mr. Maher, you had leased it before this 

17 time, summer rentals? 

115 

18 A We had actually resided in the house in 

19 1983 for a brief period of time and we had done one 

20 summer of summer rentals. 

21 Q And so some of '83 you are telling me 

22 the house was rented on a weekly or monthly basis? 

23 A 

24 Q 

25 A 

Yes. 

Was it weekly or monthly? 

Well, it varied. Most of the time it 
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1 was really more than weekly. I think we did -- like one 

2 month there was the same family that wanted to stay 

3 there. The rest of it was a couple weeks at a time. 

4 Q And do you know when Mr. Maher took 

5 possession of the property? 

6 A I believe he took possession in January 

7 of '84. 

8 Q The agreement is dated June 14th. 

9 A Excuse me. I meant June. Excuse me. 

10 Q Were you present when Mr. Maher took 

11 possession? 

12 A What do you mean, was I present? 

13 Q Were you there with him in the house? 

14 A No. 

15 Q ·This whole arrangement was basically 

16 taken care of by your husband, was it not? 

17 A Yes, it was. 

18 Q What was your occupation at the time? 

19 A I had my own fitness and dance 

20 business. 

21 Q And he took care of this? 

22 A Yes. 

23 Q So you weren't there when Mr. Maher 

24 went in, so you don't know if a refrigerator was on the 

25 site? 
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1 A Yes, I do. 

2 Q How would you know that? 

3 A Because we did the summer rentals 

4 through the summer and when we had finished doing that, 

5 before the Mahers had taken over then we went in. We had 

6 to go in and clean up after the last family. 

7 Q When did the last family move out? 

8 A Gosh, I don't even remember now. I 

9 know that we did the summer rentals and then we left and 

10 I can't remember actually if it was after we left that 

11 the Mahers took over or not. 

12 Q Well --

13 A I can't recall the exact. 

14 Q It's possible Mr. Maher could not have 

15 wanted a refrigerator and turned that over to your 

16 husband? 

17 A 

18 Q 

19 happened? 

20 

21 question. 

22 

23 possible. 

24 

25 possible. 

No, I would have known that. 

But it's possible? It could have 

MR. PAULSON: She answered the 

THE COMMISSIONER: Anything is 

MR. HECHT: Okay. Anything is 
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1 BY MR. HECHT: 

2 Q And as I understand, from the time 

3 Mr. Maher went into the property to the time that he was 

4 evicted you had no access to the property? 

5 A No. 

6 Q You did not go into the .property 

7 yourself? 

8 A No. 

9 Q Now, when you went into the property 

10 after he was evicted that's when you observed the 

11 conditions, et cetera? 

12 A Yes. 

13 Q So you don't know when any of these 

14 modifications or damages occurred, other than --

15 A The exact date, no. 

16 Q Sometime between 

17 A The time that he was in there renting. 

18 Q --June of '84 until January when you-

19 went in, in '87? 

20 A Sure. 

21 Q And you directed Mr. Butler to go into 

22 the property; is that true? 

23 A 

24 Q 

25 going in there? 

Yes. 

Did you tell Mr. Butler why he was 
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1 A Oh, yes. 

2 Q Did you tell him that you had a 

3 purchaser for the property, that you had a potential 

4 purchaser? 

5 A I don't know if I actually made that 

6 statement. We knew that even if well, I was 

7 distressed when I went in anyway and saw the condition or 

8 whatever. I wanted it taken care of, but I don't know if 

9 I told him that we had an interested party. 

10 Q But you signed a contract, extensive 

11 contract, two days later, did you not? 

12 A Yes. 

13 Q Now, as far as a contract, was it not a 

14 provision of the contract that -- if you give me a 

15 minute. 

16 Was it not a provision of the contract 

1·7 that in the event that Mr. Yeskolski was successful on 

18 this suit that Mr. Peck would pay an additional up to 

19 $12,500 as to interest? 

20 MR. PAULSON: I think the contract 

21 stands for itself. 

22 THE WITNESS: I would have to read and 

23 see what it says. If that's what it says --

24 

25 

MR. PAULSON: Is it ambiguous? 
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1 BY MR. HECHT: 

2 Q When you testified that the sales price 

3 was $325,000, it's possible the sales ~rice could be 

4 more, could it not? 

5 A If that clause is in there. I don't 

6 know. 

7 MR. PAULSON: I've already got an 

8 objection on the floor. I thought you were pointing that 

9 question to me. 

10 MR. HECHT: Right there, there is a 

11 provision in the contract, (indicating). 

12 THE COMMISSIONER: What page are we 

13 looking at? 

14 MR. HECHT: Page four of the contract. 

15 There is a provision down at the bottom that he would pay 

16 $12,500 of the interest --

17 

18 BY MR. HECHT: 

19 Q So it's possible that the sales price 

20 of the house would be 337,500? Well, from Mr. Peck's 

21 standpoint 

22 A 

23 Q 

24 isn't that right? 

25 A 

Yes. 

-- he could be paying up to $337,500; 

Yes. 
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1 Q It's also a provision in the sales 

2 contract that in the event that Mr. Peck can't assume the 

3 loan with Virginia Beach Federal, that you'd make a loan 

4 to him for five years; isn't that true? 

A 5 I assume that it is, if it's in there. 

6 It is in there, yes, ma'am. Q 

A 

Q 8 And did you ever make the same offer to 

9 Mr. Maher? 

A 10 To loan him the money? 

Q 11 To loan Mr. Maher the money. 

12 Not that I recall. A 

13 And you say that Mr. Peck got the unit Q 

14 at a lesser price because of these damages as you allege? 

15 A Yes. 

16 Q And he's not here to testify to that 

17 today, is he? 

18 A No. 

19 Q And nor is the listing agent, had she 

20 been aware of it? 

21 A Had she been aware of it? 

22 Q Was she aware of the fact that you say 

23 he would have paid more money? 

24 A 

25 speak for her. 

Well, I assume that she was. I can't 
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1 Q But you didn't have her here today? 

2 A No~ 

3 Q Who was the listing agent? 

4 A I believe it was Marie Fancher. 

5 Q And was her husband Mr. Paulson's law 

6 associate? 

7 A Yes. 

8 Q And she's not here. Larry Bloom was 

the selling agent. 

A 10 I assume that they were. 

11 But they are not here today? Q 

A 12 Right, I can't speak for them. 

13 Now, as to this refrigerator, the Q 

14 refrigerator was about three or four years old, was it 

15 not? 

16 A Yes, approximately it was. 

17 Q And you don't know the value of a 

18 three- or four-year-old refrigerator? 

19 A Actually, I don't know that_ you could 

20 say it was three or four. It was probably closer to two 

21 to three. From the time the house was completed, which 

22 was like '82. 

23 Q 

24 new refrigerator? 

25 A 

It was a used refrigerator. Wasn't a 

Right. 
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1 Q And are you familiar with this letter 

2 of March 5th, 1986 from Mr. Paulson? 

3 A Yes. 

4 Q And it recites in there, as I 

5 understand it, that the option has expired, does it not? 

6 Isn't that what it says in the letter? 

7 A Yes, I assume that's what it says. I 

8 don't see the exact words. 

9 Q Do you know when the option by its 

10 terms --

11 MR. PAULSON: Give her a chance to read 

12 it, because you are asking her 

13 

14 BY MR. HECHT: 

15 Q I'm sorry. 

16 A Well, the expiration statement is in 

17 here that the fifteen-month period had gone by that 

18 the -- it expired on the 15th of October, 1985. 

19 Q So that's the date you say the option 

20 expired in your letter? 

21 A Sometime around there. I think it was 

22 September, October of '85. 

23 Q 

24 after those dates? 

25 A 

And you allowed Mr. Maher to stay in 

Yes. 
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1 Q October, November, so forth, as you 

2 testified? 

3 A Yes. 

4 Q But as far as you were concerned, the 

5 agreement was over? The option was dead? Is that your 

6 understanding? 

7 A Well, he failed to exercise the option. 

8 Q The option period had expired? 

9 A The option period had expired. 

10 Q And there came a time, I guess, that 

11 you felt that you had no further duty to him? You were 

12 going to try to sell it to somepody else; is that right? 

13 A Yes. 

14 Q Put it on the market? 

15 A Yes. 

16 Q And you felt you had no further duty to 

17 him, as far as the option was concerned? You could do 

18 whatever you wanted with the house? 

19 A Well, we had talked -- there had been 

20 some correspondence. 

21 Q You put it on the market? You were not 

22 bound to him anymore on this agreement? 

23 A 

24 Q 

25 A 

No, no. 

And then you put it on the market? 

Right. 
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1 Q That's what I'm driving at. And you 

2 felt you had no further obligation to Mr. Maher at that 

3 point? You could sell it to whoever y~u wanted; is that 

4 correct? 

5 A Uh-huh. 

6 Q And you did that. And as far as the 

7 payments of any of these payment -- the $50,000 payment, 

8 you have no personal knowledge of that; is that correct? 

9 A Other than what Bill had discussed with 

10 me. 

11 Q Nothing that you had seen 

12 A I didn't see the payment, no. 

13 Q You didn't see any checks or --

14 A No. 

15 Q I asked you in interrogatories let 

16 me find it. You do recall me sending you 

17 interrogatories, do you not, that you signed August 5th, 

18 1993? It's been so long, I don't know if you recall. 

19 THE COMMISSIONER: What's the 

20 question? 

21 

22 BY MR. HECHT: 

23 Q I'm going to refer you to interrogatory 

24 number three and ask you were you aware of or had you 

25 sent any notices of any default in the interrogatory and 
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1 you listed this 11/7 letter from Paulson, the summons and 

2 the unlawful detainer, the writ of possession and the 

3 24-hour notice to vacate is listed in your answers. You 

4 sent no other notice of defaults, other than those listed 

5 here in your interrogatories; is that truthful? 

6 A I assume that's true. It's difficult. 

7 This has been a long time. 

8 Q I'm saying though that's your answer? 

9 A Yes. 

10 MR. HECHT: Can we go off the record 

11 one minute? 

12 

13 (A discussion was held off the record.] 

14 

15 MR. HECHT: I have no further questions 

16 of this witness. 

17 MR. RILEE: Couple brief questions. 

18 

19 BY MR. RILEE: 

20 Q Mrs. Cameron, back in September of 1985 

21 when the option agreement, according to your testimony, 

22 had expired, are you talking about the option portion of 

23 your agreement? 

24 A 

25 Q 

What do you mean just the option? 

Well, ~he Mahers option to purchase the 
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1 property expired? 

2 A Yes·. 

3 Q Thereafter they stayed in the premises 

4 on a holdover tenant basis; is that correct? 

5 A Yes. 

6 Q They paid the same rent they were 

7 paying under the original agreement? 

8 A Yes. 

9 Q And according to your way of thinking, 

10 the same terms and conditions attached to the holdover 

11 tenancy as to the original tenancy? 

12 A Yes, yes. 

13 Q That's all the questions I have. 

14 A As I said, we had been talking about 

15 still possibly trying to sell it. 

16 Q The rent they were paying was simply 

~7 the equivalency of the payment to Virginia Beach Federal; 

18 is that right? 

19 A 

20 

21 

22 

23 

24 

25 

Correct. 

* 
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1 MR. HECHT: I'd like to call him as a 

2 witness. 

3 MR. PAULSON: Did you subpoena him? 

4 MR. HECHT: Yes. 

5 MR. PAULSON: You did, too? 

6 THE COMMISSIONER: Do the plaintiffs 

7 rest? 

8 MR. PAULSON: Yes. 

9 THE COMMISSIONER: Plaintiffs rested. 

10 You may start your case. 

11 

12 JOHN B. DINSMORE, called as a witness by and 

13 on behalf of the Defendants, having been first duly 

14 sworn, was examined and testified as follows: 

15 

16 

17 BY MR. HECHT: 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

DIRECT EXAMINATION 

State your name for the court, please •. 

John B. Dinsmore. 

And what's your occupation? 

I'm an attorney. 

And where do you practice? 

Next door. 

In the City of Virginia Beach? 

Yes. 
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1 Q And how long have you been an attorney? 

2 A Since June of 1969. 

3 Q And would it be fair to say that a 

4 substantial portion of your practice is devoted to real 

5 estate, both residential and commercial? 

6 A That's correct. 

7 Q Are you acquainted with William A. 

8 Crosby? 

9 A I am. 

10 Q And in 1983, in December of 1983, did 

11 you represent Mr. Crosby? 

12 A Yes. 

13 Q Did you have occasion to prepare a note 

14 and deed of trust? I offer you this note. 

15 THE COMMISSIONER: Again, you don't 

16 need to authenticate any of these documents. 

17 MR. HECHT: I understand. 

18 THE WITNESS: I don't think I prepared 

19 this. 

20 

21 BY MR. HECHT: 

22 Q Was it prepared in your office under 

23 your direction? 

24 A Yes, it may have been. It looks like 

25 one of our forms, now that I think about it. We've 
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1 changed our forms a number of times. · 

2 Q And that was as a result of 

3 instructions from Mr. Crosby? 

4 A I'm sure it was. This is the one with 

5 the $1,000 a month amortization? 

6 Q Yes. I offer you a statement. 

7 MR. PAULSON: I've seen it. 

8 THE WITNESS: Uh-huh. 

9 

10 BY MR. HECHT: 

11 Q That was an instruction statement from 

12 Mr. Crosby, was it not? 

13 A I believe so. It looks like his 

14 handwriting. 

15 Q And on the basis of that, you prepared 

16 this note in question? 

17 A That's correct. 

18 Q And this note was given as a refinance 

19 of a prior loan, was it not? 

20 A I believe so. 

21 Q And who determined the monthly payments 

22 of the $1,000 per month and the $793.33? 

23 A 

24 Q 

25 would have been? 

Mr. Crosby. 

And do you know what that interest rate 
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1 A It would have to change every time a 

2 payment was made, if you are going to keep those things 

3 constant, because it's interest on the unpaid balance. 

4 And if you keep the interest constant, then the interest 

5 rate has to fluctuate. 

6 Q It's computable? 

7 A I can compute it each month. I'd have 

8 to see what the unpaid balance is as reduced by the 

9 $1,000 and see what kind of factor 793.33, what yield it 

10 is. 

11 Q And you prepared it this way, but it 

12 could be -- within the document you could compute what 

13 the balance and the interest would be? 

14 A It would have to be each month, but 

15 yes, you could do it. 

16 

17 year. 

18 

19 BY MR. HECHT: 

20 Q 

21 payable in a year? 

22 A 

23 

24 

25 

THE COMMISSIONER: It was due in a 

As the note called for, it was to be 

Whatever it says, that's what it says. 

THE COMMISSIONER: Right. 
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1 BY MR. HECHT: 

2 Q And· with the note does it contain a 

3 proyision that the payment may be extended and waived? 

4 A Note says what it says, but it 

5 typically does, uh-huh. It says, time of payment may be 

6 extended or waived from time to time without notice. 

7 Q Give me a copy of the deed of trust. 

8 THE COMMISSIONER: What's the point? 

9 

10 BY MR. HECHT: 

11 Q The deed of trust also contains a 

12 provision that it can be extended -- I'm saying with the 

13 agreement. Now we go to the agreement, that the 

14 agreement that the parties entered into on June of 1984 

15 were allowed under the terms 

16 A It has the phrase renewal or extension 

17 permitted, which is defined by -- I think it's 5959 of 

18 the code. 

19 Q And we go to this agreement that is the 

20 subject matter of this suit, this 19 -- I'm going to 

21 offer you the agreement. 

22 A Okay. I presume this is already in 

23 evidence. 

24 Q That is in evidence and it's my 

25 understanding that you were the author of this agreement? 
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1 A Well, I was the one who had it typed. 

2 I think Mr. Crosby was the author of the substantive 

3 provisions. He pretty much told me what he wanted, and 

4 all I recall about it is that I was not real crazy about 

5 the way he structured it because of some aspects of it, 

6 but yes, it was typed in my office at my direction and I 

7 had some input into some of the details or phrasing. 

8 Q And at the time the agreement was 

9 prepared you represented Mr. Crosby? 

10 A That's correct. 

11 Q And you prepared the agreement? 

12 A Yes. 

13 Q And with reference to paragraph five of 

14 the agreement? 

15 A Is this in recitals or the agreement? 

16 Q I'm sorry. In the agreement itself. 

17 See paragraph five? 

18 A Yes. 

19 Q The agreement itself. And the very 

20 last sentence there is a provision -- the very last I 

21 guess -- next to the last line, Mahers shall look only to 

22 the property, not to the makers and endorsers of this 

23 note? 

24 A 

25 Q 

Yes. 

And that is a provision that's not 

YOST ASSOCIATES 
(804) 481-2583 

166 



J. Dinsmore - Direct 134 

1 uncommon in commercial loans, is it not? 

2 MR. PAULSON: Objection. 

3 MR. RILEE: I object to that, too. The 

4 man has already testified he didn't prepare it. He just 

5 had it prepared. I think a better foundation has to be 

6 laid whether he has substantive knowledge what the 

7 agreement is supposed to mean. 

8 THE COMMISSIONER: What difference does 

9 it make whether it's a usual or unusual provision? The 

10 question is it was in this agreement. 

11 MR. RILEE: It speaks for itself. 

12 MR. HECHT: I~'s not uncommon to have 

13 such a provision in a commercial transaction, and he put 

14 it in to protect his client. It doesn't make the note 

15 invalid. It's one of the things that concerned the 

16 Co~issioner was that no one was responsible on the note. 

17 THE COMMISSIONER: My concern was why 

18 your client would buy a note that not a human being was 

19 obligated on. That's my ~oncern. Something fishy about 

20 it to me and your client can probably explain it, I'm 

21 sure. Whether this is a usual provision or not doesn't 

22 make a hill of beans or not in this case. It's what the 

23 agreement says here. Whether it.was usual or unusual 

24 makes no difference to me. 

25 
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1 BY MR. HECHT: 

2 Q The provision about the note and deed 

3 of trust, okay, that sentence that aft~r the assignment, 

4 if you are reading it, it says, should for any reason the 

5 Mahers deem it necessary to exercise their rights under 

6 the deed of trust or note, then he or she look only to 

7 property. The previous phrase there about them being 

8 entitled to exercise their rights under the note and deed 

9 of trust, how did that come to be in the agreement? 

10 MR. PAULSON: For the record, I would 

11 go ahead and object to anything about interpretation and 

12 how it came to be, simply because the document stands for 

13 itself. 

14 THE COMMISSIONER: Sustained. 

15 

16 BY MR. HECHT: 

17 Q Did the agreement itself make any 

18 reference to the interest payments due on the note? 

19 A· I don't think it does. It's been a 

20 while since I've looked at it. 

21 Q Does the agreement make any reference 

22 to what the balance on the note would be, whether it 

23 would be affected? 

24 A 

25 

I don't believe it does. 

THE COMMISSIONER: The agreement 
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1 recites that there is a balance of approximately 

2 $64,000. That indicates to me that the payments for 

3 February, March, April and May had been made. 

4 MR. HECHT: But that in the event of 

5 the assignment to the Mahers, the agreement makes no 

6 reference to what the balance would be, whether it would 

7 be $64,000 or $50,000. That's not part of this 

8 agreement. It doesn't recite it. 

9 THE COMMISSIONER: Yes, it does. It 

10 says when 50,000 has been received, Amdursky will assign 

11 it to Maher, and there will be no personal liability on 

12 Crosby when that occurs. 

13 MR. HECHT: What I'm saying is there is 

14 no affirmative statement in the agreement reciting what 

15 the balance would be at that point. 

16 THE COMMISSIONER: Yes, there is. It 

17 says Amdurskys don't assign the note until 50,000 has 

18 been paid. It's what it says very clearly. 

19 MR. HECHT: I understand. That's the 

20 fee to transfer. That's what they would pay to transfer 

21 it. It doesn't say that's what the balance would be on 

22 the note. 

23 

24 BY MR. HECHT: 

25 Q Is there any indication in the 
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1 agreement whether or not the maturity date on the note 

2 would be changed? 

3 A I don't recall. I don't think so. 

4 Q Is there any indication in the 

5 agreement that the monthly payments of interest of 

6 $793.33 would continue or that they would not continue? 

7 A I don't believe it speaks to that one 

8 way or the other. 

9 MR. HECHT: I have no further 

10 questions. 

11 MR. PAULSON: I have no questions. 

12 MR. RILEE: No questions. 

13 THE COMMISSIONER: You may be excused. 

14 

15 

16 

* * * 17 

18 

19 THE COMMISSIONER: Before you question 

20 your client, Mr. Hecht, what do you interpret the 

21 provision in the agreement that says if the Mahers 

22 default such sums as they've paid, the Crosbys will be 

23 entitled to a credit. You say that doesn't mean a credit 

24 on the note? What does it mean a credit for? What other 

25 obligation did Crosby have? 
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1 MR. HECHT: Obligation to pay rent. 

2 THE COMMISSIONER: Crosby's 

3 obligation. What obligation did Crosby have to Amdursky, 

4 except on the note, paragraph ten? 

5 MR. HECHT: Paid prior to default shall 

6 be retained by the Amdurskys and the Crosbys shall be 

7 entitled to a credit. 

8 THE COMMISSIONER: What credit would be 

9 given the Crosbys, except on the note? Is there any 

10 obligation --

11 MR. HECHT: No, there is not. 

12 

13 * * * 
14 STANLEY YESKOLSKI, called as a witness by and 

15 on his own behalf, having been first duly sworn, was 

16 examined and testified as follows: 

17 

18 

19 BY MR. HECHT: 

20 Q 

21 court, please. 

22 A 

23 Q 

24 A 

25 Q 

DIRECT EXAMINATION 

would you state your name for the 

Stanley Yeskolski. 

And Mr. Yeskolski, where do you reside? 

Spring Grove, Virginia. 

How far is that from here? 
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1 A Oh, depends on how you go. 65 or 70 

2 miles. 

3 Q And what's your occupation up there, 

4 sir? 

5 A I'm a farmer. 

6 Q And in September of 1985 what was your 

7 occupation and residence then, the same? 

8 A Spring Grove, Virginia and I was a 

9 farmer. 

10 0 How old are you, sir? 

11 A 78 going on 79. 

12 0 All right, sir.. Was there a time that 

13 you lived in the Tidewater, Virginia area? 

14 A Yes, 25 years ago I lived in Tidewater. 

15 Q And during that time did yo~ have 

16 occasion to retain an attorney? 

17 A Yes. 

18 Q And who represented you? 

19 A Peter K. Babblas. 

20 0 And what type of work did he do for 

21 you? 

22 A Well, he did a few -- some title work 

23 on some property I bought, and I·sold a restaurant. He 

24 represented the people I sold the restaurant to. And 

25 there was one other little legal matter where somebody 
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1 signed my name to a document, forged my name to it. 

2 Q And he represented you? 

3 A Represented me on th~t. 

4 Q And when did he do this work? 

5 A In the '70s. 

6 Q In the '70s? 

7 A Yes, some of it might have been before. 

8 Q And prior to September of 1985 when was 

9 the last time you had occasion to talk to Mr. Babblas?. 

10 A Oh, I probably bumped into him on the 

11 street or something about ten years ago. 

12 Q So you hadn't heard from him in about 

13 ten years? 

14 A That's right. 

15 Q And in September of 1985 did you 

16 receive a phone call from Mr. Babblas? 

17 A I did. 

18 Q And could you tell me what was it that 

19 Mr. Babblas wanted? 

20 A He wanted to know if I'd be interested 

21 in buying a deed of trust. It was a second deed of trust 

22 on a piece of property in Ocean View -- I mean, in 

23 Virginia Beach on the ocean. 

24 Q And at the time he called did you 

25 expect this call from him? 
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1 A No, no. 

2 Q What were you doing when he called? Do 

3 you remember? 

4 A Making hay. It was September. 

5 Q Were you cutting down the hay, bringing 

6 it in? 

7 A You either make or break your farm 

8 operation in that month. 

9 Q Then you got this phone call from 

10 Mr. Babblas about the note. Okay. Did he tell you who 

11 owned the note? 

12 A He said it was a bearer note secured by 

13 a deed of trust. That was his exact words. 

14 Q Did he tell you who actually owned the 

15 note itself? 

16 A Yes. 

17 Q Who was that? 

18 A Mahers. 

19 Q What's his first name? 

20 A Richard, I think. 

21 Q Prior to this time had you ever 

22 purchased a note from anybody? 

23 A No. 

24 Q After this time did you ever purchase a 

25 note from anybody? 
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1 A No. 

2 THE COMMISSIONER: I hope not. 

3 

4 BY MR. HECHT: 

5 Q Were you acquainted with Mr. Maher? 

6 Did you know prior to this time who he was? 

7 A He was an acquaintance. He had a 

8 restaurant at one time and at one time I had a restaurant 

9 and it was here, but he was no friend of mine or anything 

10 like that. 

11 Q You knew who he was? 

12 A That's all. 

13 Q And what, if anything else, did 

14 Mr. Babblas tell you about? 

15 A Tell me about what? 

16 Q What else could he have told you about 

17 the note? Do you recall? 

18 A I asked one thing when he told me about 

19 the note. I says what kind of a note is it? He says, 

20 it's a bearer note secured by a deed of trust. That's 

2.1 all he told me, and he said it was a good investment, you 

22 know. 

23 Q 

24 the note? 

25 A 

Did he tell you what the balance was on 

Yes, 65,000. 
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1 Q And do you recall whether any comment 

2 was made as to interest rate on the note? 

3 A No. He said it was a good investment. 

4 Q In this conversation do you recall if 

5 he told you when you would be paid on the note, when the 

6 note would be due? 

7 A Well, he never did say when it would be 

8 due. I took it for granted that it would be from six 

9 · months to a year. 

10 Q But you don't recall if he told you 

11 exactly? 

12 A No, it was a very short call. 

13 Q Do you recall how you were supposed to 

14 get your payments? Were they supposed to be at one time 

15 or monthly payments? 

16 A No, I don't. I took it for granted, 

17 being it was a deed of trust like that, it would be one 

18 payment. 

19 Q And how did you pay him for the note? 

20 How did you pay for the note itself? 

21 A I drew a check on my Merrill Lynch 

22 account for $65,000 and he sent somebody up to pick it 

23 up. 

24 Q And is that the check that -- there is 

25 a check in evidence. I think it's D-2, I believe. 
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1 THE COMMISSIONER: It's in evidence. 

2 There is a copy of it. 

3 

4 BY MR. HECHT: 

5 Q There is a copy of a $65,000 check. Is 

6 this the check that you gave to Mr. Babblas? 

7 A I didn't give it to Babblas. I gave it 

8 to the man that came up to pick it up. 

9 THE COMMISSIONER: Did he give you the 

10 note when he came to get the check? 

11 THE WITNESS: No. 

12 

13 BY MR. HECHT: 

14 Q This is a copy of that Merrill Lynch 

15 check? 

A 

Q 

A 

Q 

20 received from Mr. Babblas? 

21 A September the 23rd. 

22 Q I think we also offered in evidence a 

23 statement, a Merrill Lynch bank statement, showing a 

24 deduction from your account for $65,000. 

25 MR. RILEE: We'll stipulate he paid 
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1 $65,000 to Mr. Babblas. 

2 MR. HECHT: Okay. 

3 THE COMMISSIONER: D~d you get any of 

4 the 65,000 back? 

5 THE WITNESS: No, didn't get anything. 

6 

7 BY MR. HECHT: 

8 Q Did there come a time that you felt you 

9 should have been paid on the note, that you felt you 

10 should have been getting some money? 

11 A Sure was. 

12 Q And what did you do then? 

13 A Well, it was hard to get in touch with 

14 Pete because he was either in the hospital or getting 

15 treated for cancer or he was up in Richmond. That's when 

16 I -- having problems up there. He lived in Richmond and 

17 he was in the hospital and it was hard to get a hold of 

18 him. When I would come in town I would go by his office, 

19 which wasn't very often, to see his secretary. 

20 Q Were you able to speak with Mr. Babblas 

21 when you went up there to his office? 

22 A No, he wasn't there. I just saw his 

23 secretary, asked how things were coming. 

24 THE COMMISSIONER: Can we establish 

25 when he first got hold of the note? 
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1 MR. HECHT: I'm getting to that. 

2 

3 BY MR. HECHT: 

4 Q And did there come a time that it was 

5 obvious Mr. Babblas was not going to be able to continue 

6 as an attorney? 

7 A Yes. 

8 Q And you went to his office to get your 

9 file? 

10 A I went to his office to get my files 

11 after he died. Jeffrey Breit had my files and his 

12 secretary went up to Jeffrey Breit's office and brought 

13 them down, and that's the first time I went over them. 

14 Q Is that the first time you got 

15 possession of this-note? 

16 A That's when I got possession of the 

17 original note. 

18 MR. RILEE: What date is that? 

19 

20 BY MR. HECHT: 

21 Q Do you know about when that was? You 

22 say it was shortly after he died. Do you remember what 

23 year it was? 

24 A 

25 think he died 

Well, he died in -- I don't know. I 

I'm not.sure. I don't know what year. 
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1 Q Could it· be in 1987 that you went up to 

2 his office, something like that? 

3 A If you knew when he died, then I'd be 

4 able to tell you. I went to the hospital to see him, you 

5 know. 

6 THE COMMISSIONER: Are you telling us, 

7 Mr. Hecht, that this man paid $65,000 to Mr. Babblas in 

8 September of '85 supposedly for a note he never saw? He 

9 never got possession of the note until two years later? 

10 MR. HECHT: Yes, sir. 

11 THE WITNESS: It wasn't two years. 

12 MR. HECHT: It was '85 until the fall 

13 of '87. 

14 THE COMMISSIONER: Two years later? 

15 MR. HECHT: From September to 

16 September, two yeq.rs, yes, it was. 

17 THE COMMISSIONER: How do we even know 

18 that it was this note that he sent the $65,000 for? 

19 MR. HECHT: It's the only note he 

20 bought from him. 

21 THE COMMISSIONER: How do we know what 

22 the $65,000 was for? I mean, it's a preposterous story, 

23 you know that, that somebody would send a check for 

24 $65,000 to Peter Babblas, not get a note, never look at 

25 the note, not know who the maker was, not know what the 
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1 interest rate was, not know when it was payable or who 

2 was supposed to pay it, not look at the property, not get 

3 an appraisal of the property, not know what a prior 

4 mortgage balance was. And two years later he goes to the· 

5 man's office after he's died and he's handed a file and 

6 there is a note in it, and now that's what.he paid the· 

7 65,000 for. That's the story? 

8 MR. HECHT: I think he indicated that 

9 he had gone to see Mr. Babblas and that there were 

10 letters from Mr. Babblas making demand on this note from 

11 him. 

12 THE COMMISSIONER: He hadn't said 

13 that. 

14 THE WITNESS: When I saw the file --

15 MR. HECHT: I was going to ask were 

16 there other documents in the file, and some of them were 

17 letters in the file making demand. I agree with you, it 

18 is a difficult situation, but I have to live with it, and 

19 that's the way it was. And he was dealing with a man who 

20 was ill. He was dealing with a man who was in the 

21 legislature, and you know, maybe he should have done 

22 more. 

23 

24 ahead. 

25 

THE COMMISSIONER: All right. Go 

THE WITNESS: He said the property was 

YOST ASSOCIATES 
(804) 481-2583 

181 



s. Yeskolski - Direct 149 

1 worth -- the second mortgage --

2 THE COMMISSIONER: That's a tremendous 

3 amount of hearsay already. What Mr. Babblas said to you 

4 is rank hearsay. Nobody has objected, so hearsay's as 

5 good as any other evidence, if it's not objected to. 

6 

7 BY MR. HECHT: 

8 Q When you went up to get this file 

9 I'll offer you this letter and ask was this in the file, 

10 copy of this letter? It's a letter. It was actually a 

11 letter to you, Mr. Paulson. 

12 MR. PAULSON: I would like to look at 

13 it briefly, please, after you look at it. 

14 MR. HECHT: Sure, it's a letter to 

15 you. 

16 MR. RILEE: I would object to its entry 

17 until you build some foundation that it's somehow related 

18 to Mr. Yeskolski. 

19 THE COMMISSIONER: Let me see it before 

20 I can rule on an objection. 

21 MR. HECHT: Without asking Mr. Paulson 

22 to testify whether or not he received the letter, it's 

23 very difficult. 

24 

25 

MR. RILEE: It's not signed, is it? 

THE COMMISSIONER: It's a letter to 
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1 Mr. Paulson, not to your client. 

2 MR. HECHT: It's from Mr. Babblas to 

3 Mr. Paulson demanding payment of the mqney. 

4 THE COMMISSIONER: Doesn't show any 

5 copy g~ing to your client. Doesn't connect your client 

6 with the letter in any way, shape or form. 

7 MR. HECHT: I have a letter of June 15 

8 to Mr. Babblas. I'm going to offer these two letters. 

9 If you all are going to object to it, all I can do is usk 

10 Mr. Paulson to testify. That's not where I want to be. 

11 MR. RILEE: I object. 

12 THE COMMISSIONER: I'm not going to let 

13 Mr. Paulson testify and I'm going to sustain the 

14 objection. 

15 MR. RILEE: I was prepared to let in a 

16 certain amount of hearsay. I wanted the Commissioner to 

17 know the background facts. That goes too far I think. 

18 THE COMMISSIONER: Without knowing, I'm 

19 going to guess that Mr. Babblas also represented 

20 Mr. Maher. 

21 MR. HECHT: Well, I'm going to make a 

22 formal offer. 

23 THE COMMISSIONER: I'm going to mark 

24 them refused and put them in the file. 

25 MR. HECHT: I'm going to offer a letter 
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1 dated February 23rd, 1987 from Mr. Peter K. Babblas. It 

2 is unsigned. There is a letter directed to Louis G. 

3 Paulson making a demand on the note, and that you 

4 indicate you got this letter from Mr. Babblas' file; is 

5 that correct? 

6 THE WITNESS: Yes. 

7 THE COMMISSIONER: I'll mark them A and 

8. B Plaintiffs' refused. 

9 MR. HECHT: I also have another letter 

10 dated June 15th, 1987 directed to Louis G. Paulson, and 

11 I'm going to ask Mr. Yeskolski did you also get this 

12 letter, and I will offer this letter and you are refusing 

13 the letter of June 15th, 1987. And I'm also going to ask 

14 to be able to call Mr. Paulson to testify to verify he 

15 received the originals of these letters, and it's my 

16 understanding the Commissioner is going to refuse to 

17 allow me to call him as a witness at this time. 

18 THE COMMISSIONER: I'm marking them 

19 Defendants' A and B refused respectively. 

20 

21 (Defendants' Exhibits A and B were 

22 marked refused.] 

23 

24 THE COMMISSIONER: I'm not going to 

25 allow Mr. Paulson to testify. You may proffer his 
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1 testimony that he received both of them, if that is what 

2 his testimony would be. Would it be, Mr. Paulson? 

3 MR. PAULSON: Yes, sir. 

4 MR. HECHT: And the letters were signed 

5 by Mr. Babblas that you received? 

6 MR. PAULSON: I don't recall. 

7 MR. HECHT: But you did receive the 

8 letters on or about the dates? 

9 MR. PAULSON: I had communication. 

10 MR. HECHT: The difficulty I have in 

11 his pleading he's alleged that he's a note holder. 

12 You've asked me to prove something that he's admitted in 

13 the case in his pleadings that's not an issue. 

14 THE COMMISSIONER: Your client's 

15 testified he's the holder. 

16 MR. HECHT: And my client has testified 

17 that he's the holder of the note. 

18 THE COMMISSIONER: And you've produced 

19 it. 

20 MR. HECHT: I have produced the note. 

21 THE COMMISSIONER: It's the question of 

22 the circumstances under which he got it. 

23 

24 BY MR. HECHT: 

25 Q Are you aware of anyone else ever 
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1 making claim against this note, that they are the owner 

2 of the note? 

3 A No. Mr. Maher was in his office when 

4 he --

5 Q I don't want you to testify. You only 

6 answer questions. Okay. You are now aware of an 

7 agreement dated June 14th, 1984 between Crosbys, 

8 Amdurskys and the Mahers, that's the subject matter of 

9 this suit? You know the agreement I'm talking about? 

10 A Yes. 

11 Q On September 24th, 1985, when you 

12 issued that check, were you aware of this agreement? 

13 A No. 

14 Q When did you first become aware of this 

15 agreement that's the subject matter of this suit? 

16 A When I went to Pete's office to pick up 

17 my file. 

18 THE COMMISSIONER: So you are saying 

19 that agreement was in the file? 

20 THE WITNESS: Yes. 

21 THE COMMISSIONER: Mr. Babblas had that 

22 agreement when he talked you into buying this note? 

23 

24 that. 

25 

MR. HECHT: I don't think he could say 

THE COMMISSIONER: It was in the same 
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1 file you got the note out of? 

2 THE WITNESS: Eve.rything that he had 

3 done was in that file I picked up from Jeffrey Breit. 

4 MR. HECHT: I think in fairness, there 

5 had already been negotiations between he and 

6 Mr. Paulson. And Mr. Paulson called Mr. Babblas' 

7 attention to this agreement. 

8 MR. PAULSON: Where do you get --

9 MR. HECHT: When you said you didn't 

10 owe him any money, you relied on this agreement? You 

11 wrote a letter, said we don't owe you any money and 

12 relied ~n the agreement. And it.could well be that 

13 Mr. Babblas then got a copy of the agreement. 

14 THE COMMISSIONER: At any rate, from 

15 his viewpoint he got the note and the agreement at the 

16 same time out of the file. 

17 MR. HECHT: This was after the suit was 

18 brought. 

19 

20 BY MR. HECHT: 

21 Q In September of 1985 when you spoke to 

22 Mr. Babblas 

23 A What was that? · 

24 Q In September of 1985 when you spoke to 

25 Mr. Babblas, was there any conversation or did you tell 
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1 him you were retaining him as your lawyer? 

2 A No. 

3 Q Did he charge you an attorney's fee? 

4 A No. 

5 Q Did you get billed by his firm for any 

6 legal services in relation to acquiring this note? 

7 A No. 

8 Q Did you sign any employment contract 

9 with him or his firm? 

10 A No. 

11 Q At a later time you indicated you 

12 contacted him about collecting this account on this note? 

13 A Yes. 

14 Q At that time did you discuss with him, 

15 being your attorney, to collect it? 

16 A I figured that, you know, that 

17 attorney's fees for a delinquent note, they'd pay them. 

18 Q Did you feel you were retaining him 

19 then to represent you? 

20 A I don't know how to answer that. 

21 Q When you gave the $65,000 check to 

22 Mr. Babblas was that intended to be a loan to 

23 Mr. Babblas? 

24 A 

25 

No. 

MR. HECHT: I have no further 
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1 questions. 

2 MR. PAULSON: May I see the copy of the 

3 check, please, that we've already entered into evidence? 

4 

5 CROSS-EXAMINATION 

6 BY MR. PAULSON: 

7 Q Mr. Yeskolski, I'm pointing out on this 

8 check. What does that say on notation on your check on 

9 the bottom left-hand corner? 

10 A Secured loan. 

11 Q And the check is made out to Peter 

12 Babblas? 

13 A Peter K. Babblas. 

14 Q Does it say whether you are loaning the 

15 money to Mr. Babblas on it? 

16 A I didn't loan the money to Mr. 

17 Babblas. That was $65,000 that a man picked up and took 

18 to him. It was secured by this deed of trust. 

19 Q What day did Mr. Babblas call you? 

20 A The day before he sent the man up there 

21 to pick the check up. 

22 Q 

23 A 

24 man up. 

25 Q 

24th day of September? 

23rd he called me. The 24th he sent a 

You had not spoken to Mr. Babblas for 
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1 ten years is your testimony? 

2 A Every bit of ten years. 

3 Q And was anybody in the office with 

4 Mr. Babblas at the time he called you? 

5 A How do I know? I was in Spring Grove, 

6 Virginia. 

7 Q So you don't know? There is no way of 

8 knowing? 

9 A I think Mahers was in the office with 

10 him, because Mahers was up there to get the money. 

11 Q Did Mr. Babblas tell you that this note 

12 is a note that Mr. Maher owns? 

13 A Yes. 

14 Q On the 24th of September you just put 

15 secured loan and made it out to Peter K. Babblas? 

16 A Right. 

17 Q Why wouldn't you put anything with 

18 regard to Mr. Maher's name on this loan, on this check, 

19 saying purchase of Mr. Maher's loan? 

20 A Why should I? 

21 Q I don't know. If you knew what it was 

22 for. 

23 A I knew what it was for. It was a 

24 secured second deed of trust. 

25 Q Have you ever testified or suggested 
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1 that you weren't buying the loan from Mr. Maher, but you 

2 were buying it from Mr. Babblas? 

3 A No, I bought it from Maher. 

4 Q I'd like you to go back to your 

5 testimony in your deposition dated --

6 THE COMMISSIONER: Let m~ ask a 

7 question. Mr. Hecht, was there any attempt to see 

8 if Mr. Babblas disbursed any of this $65,000 that he got 

9 to Mr. Maher? 

10 MR. HECHT: I came in it so late. You 

11 know, I came in after Mr. Stallard died. I wasn't 

12 counsel of record until last year. I haven't found 

13 anything. 

14 THE COMMISSIONER: Is there any 

15 evidence that any money went to Maher? 

16 MR. HECHT: I have no record that any 

17 money went to Maher. I have no record that any money 

18 went to Mr. Babblas, other than this check. 

19 THE COMMISSIONER: You put on evidence 

20 the $65,000 went to Babblas. My question is was there a 

21 check to see if any of the money, the 65-, went from 

22 Babblas to Maher? 

23 MR. HECHT: I have not done it. 

24 THE COMMISSIONER: Was this check put 

25 in his trust account? Was this check put into his 
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1 personal account, meaning Mr. Babblas? Was it put in his 

2 trust account, his personal account· with his wife or was 

3 it put into his regular business account or what happened 

4 to this ch~ck? What is does the back of this check show 

5 happened to it? 

6 MR. HECHT: I do not have it. 

7 THE COMMISSIONER: Your own client's 

8 check, does it show where Mr. Babblas deposited it or did 

9 he cash it? What happened to it? 

10 THE WITNESS: You saw the check. I 

11 brought it to the office when you took these depositions, 

12 the ori.ginal one. You saw the o:w::-iginal check. He saw 

13 the original check. He could see who endorsed it. 

14 THE COMMISSIONER: I'm asking Mr. Hecht 

15 if anybody knows where the 65,000 went, wheth~r it went 

16 in ~r. Babblas' personal account, his trust account or 

17 his regular law account, and further, did any of it go to 

18 Mr. Maher? Does anybody know that? 

19 MR. HECHT: I do not know. 

20 THE COMMISSIONER: Anybody make an 

21 effort to find that out? 

22 

23 

24 

25 

MR. HECHT: No, I have not. 

THE COMMISSIONER: All right. 
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1 BY MR. PAULSON: 

2 Q Did you ever express any 

3 dissatisfaction to Mr. Babblas about this arrangement? 

4 A Yes. 

5 Q When was that? 

6 A I don't know. It was ten years ago, 

7 you know, that this thing happened. 

8 Q Did you ever bring any suit against 

9 Mr. Babblas in order to collect your money? 

10 MR. HECHT: I object. I don't think 

11 that's relevant. 

12 THE WITNESS: He was trying to collect 

13 it for me. That's what he was trying to do. 

14 THE COMMISSIONER: That doesn't answer 

15 the question. 

16 

17 BY MR. PAULSON: 

18 Q Did you ever bring any lawsuit against 

19 Mr. Babblas or his estate in an attempt to collect this 

20 money? 

21 A No. How did I know --

22 MR. HECHT: You've answered the 

23 question. You don't have to explain it. The answer is 

24 no. 

25 
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1 BY MR. PAULSON: 

2 Q Did you ever bring any lawsuit against 

3 Mr. Maher? 

4 A No. 

5 Q Now, you stated earlier in your 

6 testimony that you had no knowledge of this agreement? 

7 A That's right. 

8 Q The agreement, the June 14th, 1984 

9 agreement, correct? 

10 A The agreement --

11 Q The June 14th, yes, sir. 

12 A No. 

13 Q So I take it you have no document --

14 MR. HECHT: I'm trying to figure out. 

15 You said he doesn't· know about the agreement, but at what 

16 time is the question relating to? 

17 THE COMMISSIONER: He said he found it 

18 in the file. 

19 MR. PAULSON: Found it in the file. 

20 

21 BY MR. PAULSON: 

22 Q Do you have any documentation that that 

23 agreement was also assigned to you? 

24 A 

25 Q 

No. 

So you are not making any claim of any 
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1 rights that that agreement possesses or might confer upon 

2 you because it was never assigned? 

3 MR. HECHT: That's asking for a legal 

4 conclusion. I object to the question. · 

5 THE COMMISSIONER: Sustained. 

6 

7 BY MR. PAULSON: 

8 Q Did you ever make the statement that if 

9 Mr. Babblas was not a sick man, I would have expressed a 

10 lot of dissatisfaction? 

11 A That's right. 

12 Q So one of the factors that came into 

13 play and why you didn't pursue Mr. Babblas was because of 

14 his illness? 

15 A How did I know the note was no good? 

16 So how could I express any dissatisfaction? 

17 MR. HECHT: Answer the question. 

18 Rephrase the question and answer the question, please. 

19 

20 BY MR. PAULSON: 

21 Q The question was very simply is one of 

22 the reasons you did not pursue Mr. Babblas is because of 

23 his health? 

24 A 

25 

Yes. 

THE COMMISSIONER: Let me ask this to 
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1 you, Mr. Hecht. There is a real question of delivery of 

2 this note. Now, your client says Mr. Babblas was not his 

3 lawyer, that he was Maher's lawyer. 

4 MR. HECHT: Correct. 

5 THE COMMISSIONER: So·then the note is 

6 still in the possession of Maher if it's in the 

7 possession of Maher's lawyer. He got it out of the file 

8 after Mr. Babblas died. Was it ever delivered by Maher? 

9 MR. HECHT: I'm inclined to believe 

10 that Mr. Babblas was acting as a go-between, as a 

11 conduit, as a settlement agent. 

12 THE WITNESS: That's what it was. 

13 THE COMMISSIONER: For both? 

14 MR. HECHT: For both. 

15 THE COMMISSIONER: You made it very 

16 clear that he wasn't acting --

17 MR. HECHT: On that basis he was 

18 handling a transaction and the note was turned over to 

19 him on that basis. 

20 THE COMMISSIONER: The note was turned 

21 over after Mr. Babblas died, never delivered to your 

22 client while Mr. Babblas was alive. 

23 

24 sir. 

25 

MR. HECHT: That's his testimony, yes, 

THE COMMISSIONER: It was found in 
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1 Mr. Babblas' office. 

2 MR. HECHT: At that time, if 

3 Mr. Babblas was retained by him to go ahead and try to 

4 collect it, he would, in fact, have kept the note if he 

5 was negotiating with Mr. Paulson. It wouldn't be unusual 

6 to keep the note, to turn it over to Mr. Paulson upon 

7 payment or institute suit on it. 

8 THE COMMISSIONER: It wasn't turned 

9 over when he bought it. So two years later the so-called 

10 efforts at collection begin. In the meantime, it's still 

11 in Mr. Babblas' possession or Maher's possession. 

12 THE WITNESS: It wasn't in Maher's 

13 possession. 

14 THE COMMISSIONER: We don't know. Go 

15 ahead, Mr. Paulson. 

16 

17 BY MR. PAULSON: 

18 Q · When Mr. Babblas told you it was a 

19 bearer note did you know ~hat that meant? 

20 A Yes, I took it for granted whoever 

21 holds the note, owns the note. It's a bearer note. 

22 Q Have you been involved in notes before? 

23 A No. 

24 Q So you think that's just a general 

25 you are saying that's general knowledge if anybody who 
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1 holds a note made out to bearer 

2 A That's what I thought. 

3 Q Where would you obtain that 

4 information? 

5 A Just took it for granted. Mr. Babblas 

6 was my attorney for years. He did a good job 

7 representing me on whatever he did. 

8 THE COMMISSIONER: When you bought the 

9 note who did you think was going to make payments to 

10 you? 

11 THE WITNESS: Who did I think was going 

12 to make payments to me? Dick Mahers, Richard Mahers. 

13 THE COMMISSIONER: You thought Maher 

14 · was going to make payments to you? 

15 THE WITNESS: Yes. 

16 THE COMMISSIONER: Not Mr. Babblas?· 

17 THE WITNESS: No, it was Maher's note. 

18 

19 BY MR. PAULSON: 

20 Q So you thought Mr. Maher was the debtor 

21 on the note? 

22 A What do you mean? 

23 Q He had to make the payments, so 

24 therefore, he was going to make the payments to you? 

25 A Either him or if he didn't make it, 
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1 then I'd look at the note to get it, the second deed of 

2 trust. Pete says I've got a secured deed of trust here 

3 for $65,000. It's a bearer note. And I says, is it 

4 secured? He says, it's more than secured. It's a good 

5 investment. He was my attorney for years and years and 

6 years and he was a businessman, too, and there was no 

7 reason for me to doubt what he said. That's the reason I 

8 sent him the $65,000. 

9 THE COMMISSIONER: But you thought 

10 Maher was going to make payments to you? 

11 THE WITNESS: Yes, if he didn't make 

12 it, then I'd look for the note. 

13 THE COMMISSIONER: You thought Maher 

14 was going to be writing you a check for the payments or 

15 paying you in cash? 

16 THE WITNESS: I wasn't concerned that 

17 much because it was a secured deed of trust. 

18 THE COMMISSIONER: You didn't care who 

19 was supposed to make the payments? 

20 THE WITNESS: As long as I got my 

21 money. 

22 THE COMMISSIONER: You had no idea who 

23 was obligated? 

24 THE WITNESS: Yes, the second deed of 

25 trust, the property was Qbligated. 
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1 THE COMMISSIONER: You didn't have it 

2 appraised? 

3 THE WITNESS: I didn't need to. I knew 

4 what it was worth. I never looked at the house. I'd 

5 never seen the home. I didn't need to. 

6 THE COMMISSIONER: How did you know 

7 what it was worth? 

8 THE WITNESS: How did I know? Pete 

9 Babblas told me. He lived in Virginia Beach. 

10 THE COMMISSIONER: Babblas told you 

11 what the property was worth? 

12 THE WITNESS: He said it was worth 

13 more. 

14 THE COMMISSIONER: Is he the one that 

15 told you Maher was going to make the payments? 

16 THE WITNESS: I don't remember. I knew 

17 he was going to get --

18 THE COMMISSIONER: Who else would have 

19 told you? 

20 THE WITNESS: He might have told me. 

21 MR. HECHT: Mr. Commissioner, you are 

22 asking him something from ten years ago and the gentleman 

23 is doing the best he can. 

24 

25 questions. 

MR. PAULSON: Couple of final 
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1 BY MR. PAULSON: 

2 Q Did Mr. Babblas ever prepare a note 

3 from Mr. Maher to you for the $65,000? 

4 A I don't know. I don't remember. 

5 Q Did you ever get a copy of a note from 

6 Mr. Maher to you? 

7 A I don't know. I don't have anything in 

8 my possession anymore. Took it all to Mr. Stallard when 

9 Pete died. 

10 Q When did you expect to start getting 

11 payments from Mr. Maher? 

12 A 

13 Q 

14 Mr. Maher? 

15 A 

16 Q 

17 A 

18 

19 questions. 

20 

21 

22 questions. We 

23 

24 
.. ·• ,_~ 

25 

I don't know. 

Did you ever receive any payments from 

No. 

Did you ever make demand of Mr. Maher? 

No. 

MR. PAULSON: I have no further 

MR. RILEE: No questions. 

MR. HECHT: I have no further 

rest. 

* ; I ,. * . ' 
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DEED OF TRUST NOTE 

$ 68,000.00 Virginia Beach, 1 

Januaxy l, 1984 

FO~ VALUE RECEIVED, .the undersigned promises to pay to the Order of ~ 
~·~ar. "\ •• .. " : -~~ .. _: • 

·negotiable and payable-without 
) : ~ • a• • , .. ~;.; • ! r ~~ 

) • I 

offset, the principal sum of. Sixty Eight 'lbousand and 00/100·-. -------

($68,000.00 .. . ) , payable at J.g3 Battle Royal Cil:cle, Virginia Beach, 

Virginia 23455 or ~t such other place as holder may designate in 
•- ~. • h I 

writing, wit~ interest from date at t~e rate of percent 

( 

,_ 

) per annum on the unpaid balance until paid, payable as follows: 

Payable in m::nthly instal.llrents of. Cba 'l1lousa1Xl Seven Hundred Ninety 'Du:ee 
arXi 33/100 Ibllars C$1, 793.331 of V:libh. em 'l!lousand and OO/lOO Iellars 
($1,000.00) is to be applied to the principal balance and Seven Hundred 
Ninety 'Du:ee and 33/100 Dollars ($79 3. 33) is to be applied to ·interest .• 

Paynents am to begin~.~, 1984~ 

'lbis Note is due and payable in full a1 January 1, 1985. 

Right of anticipation in wmle or in pert is hereby ·reserved witbout penalty. 

Makers shall pay to the Noteholders a late charge of five (S) percent of any 
instal.lmant not :teeeived by the Noteb:llders within seven (71 days after the 
instal.lnent is due. · · · 

In the event of default in the payment of any installment or breach of 
any covenant contained in the Deed of Trust ,securing this note, or in the event 
of the bankruptcy of any of the makers or their endorsers, the entire unpaid in­
debtedness evidenced hereby shall forthwith become due and payable at the election 
of the holder. Failure to exercise such election at any time or times, shall not 
be deemed a waiver to exercise the same.at any subsequent time. 

I 

The makers and endorsers hereof waive the benefit of their respective 
homestead exemptions as to this debt and also waive presentment, demand, protest 
and notice of dishonor; and agree that time of payment may be extended or waived 
from time to ttme without notice. 

The makers and endorsers hereof agree to pay all costs of collection, in­
cluding a 25% attorney's fee, if incurred in the event of default in payment of 
principal or interest when due, or in the event of the bankruptcy or receivership 
of any maker or endorser hereof. 

,,.. ..... - ' 



This note is secured by a deed of trust of even date herewith to Donald H. 
Cla%k and Eric ~ Hauser , Trustee(s) on property designated as 
IDts 5 & 17, Block 26, Resubdi.vision of Paxt of Croatan Beach 

ti.fication only: 

~--~~~~~~~~---------'T;us-'e 

The undersigned do hereby assign the foregoing 
note for $68,000.00 to the order of bearer without recourse 
on the undersigned. 

Arnold B. 
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PURCHASE MONEY DEEp OF TRUST NOTE 

$88,000.00 Virginia Beach, Virginia 
December 9 , 1981 

FOR VALUE RECEIVED, WILLIAM A. CROSBY and RIMBLYN F. 
CROSBY TRADING AS CROSBY CONSTRUCTION COMPANY ("Makers") pro­
mise to pay to ARNOLD B. AMDURSKY and D. DIANE AMOURSKY . 
( 

11 Noteholders"), or order, without offset, the principal 
amount of EIGHTY-EIGHT THOUSAND DOLLARS ($88,000.00), with 
interest from the date of this Deed of Trust Note ("Note") at 
ten percent (10%) per annum on the unpaid balance beginning on 
April 1, 1982. This principal and interest shall be payable 
at 109 77th Street, Virginia Beach, Virginia 23457, or such 
other place as the Noteholders may otherwise specify in 
writing from time to time, as follows: 

Interest only shall be payable beginning on May 1, 
1982r. and shall continue to be paid on the 1st day 
of each calendar month thereafter with the entire 

rincipal and all then accrued interest due and 
~~&.. ,. yable on December 1, 1983 ,. or upon sale of pro-

- ~ '\.,_ . ~p ty, which secures this note by a first deed of 
~ · ~~,~~-r st, which~ver occurs first. 

\\~' ~\~ ~ ~ 
·-· 0~~~\.i--"'~ Ttie. payments described above shall be applied first 

$ ~e~ nterest and then to principal. 

In the event of a breach of any covenant contained 
- i~,the hereinafter-described deed of trust or if any defi-

\ ·,. · ''· . c'i.J!'nc·~ in the payment of any installment under this Note is 
\:. ........ \not made within ten (10) days of the due date of said 
~ :. .iristallment, the entire principal sum and accrued interest 

· \. · ,~ ,shall at once become due and payable without notice at the 
· · .. \,'·--option of the holder of this Note. Failure to exercise this 

, ~option shall not constitute a waiver of the right to exer­
,, \'J cise the same in the event of any subsequent default. 
\"" '-J 

· .• ~. J 
Makers shall pay to the Noteholders a late charge 

of five percent (5%) of any installment not received by the 
Noteholders within seven (7) days after the installment is 
due. It is also agreed that, in the event of default under 
this Note, or the deed of trust securing it, the Makers and 
the endorsers of this Note shall· pay all costs and _expenses 
of collection, including reasonable attorneys' fees, if 
incurred. 

It is further agreed that this Note, or any part of 
the principal or interest on it, may be renewed from time to 
time by the No;eholders, at the request of the then owners 
of the mortgaged property, or. at the request of any party 

• 

bound by this Note, or who has assumed or may hereafter"~!!~~ ..... 
. . : DEFENDANT'S 

......... f~ 
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assume payment of it, without the consent of or notice to 
other parties bound by this Note, and without releasing them 
from liability in connection with it. 

The Makers and endorsers waive demand, presentment, 
protest and notice of dishonor, and the benefit of their 
homestead exemptions as to this obligation. 

The Makers reserve the right of anticipation, in 
whole or in part, at any time, without penalty. 

This Note and the interest are secured by deed of 
trust of even date herewith, the provisions of which are 
made a part of this Note, on property located in Virginia 

• Beach, Virginia and this Note is to be construed according 
to the laws of Virginia. 

EAH:A 
DTN-CCl 

Witness the following signatures and seals: 

WILLIAM ~. CROSBY AND 
KIMBLYN F. CROSBY, TRADING AS 
CROSBY CONSTRUCTION COMPANY, 

By: 

By: 

FOR IDENTIFICATION 

Trustee 

Pay to the order of VIR;INIA NATIONAL BANK as per Deed of Assiginnent 
da~ed May 19, 1982, recorded in the Clerk's Office of ~7Circuit 
Court of the City of Virginia Beach, VirgU.Yf , / ~ I( ..' 

t//.1 {i,¥/.f 
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THIS DEED OF TRUST, Made th11 1st dav of January, 1984 , .. ,.,.. 
WILLIAM A. Cla1BY and KIMBLYN F. CIQ;RY, Tradinq As Crcx:by Constructla\ Carpsny I 

Grantor, and DCIWD H. CLMK of Virqinia Boac:h, Virc•inia and ERIC A. JWSER Jf Vi~lniA 

Beach, Virginia, Tn1steea, 

WITNESSETH: That the aaid party of the flrac pare doea here~ ~aac ._, co.­

vey with General ~arranty unto the taid party of the second part, tbl followta1 de.cr 1~4 

property, to-wit: 

ALL 'l1DE certain lots, pieces or parcel of land, with the buildi.nqa 
and inpl'OU'ellenta thereon, situate, lyinq and being in the City of 
Vil'9inia Deacta, Virginia, and known, n&ll'btred and desiqnated as leta 
s and 17, in Black 26, aa .tXMl em that cartain pl•t ent1 tled 
·~vision of F-art of croat.an Beach, Princeu Anne Co., Va.,• 
•h:,:tt plat is duly recordad in the Clerk's Office of the Circuit 
Q)urt of the City of Virginia Beach, Virginia, in Map Bcdc 31, at 
Page 11. 

1'1' BBINl t.he ... pl."q)ee'ty conveyed to the Grantors herein by deed 
of Amold a. Andurlky and D. Diane Amdurlky, dated tlec:ailtatr 1, 1911~: 
and &lly recorct.c1 in the Clerk'• Offica aforesaid in DDcd Bclck 
2183, at Paqe 491. ·. 

ICl'ICE: 'DIE ID'1' SEDJRm BY '111IS Df2J) CF TIUlT IS SIBJIL"'' '1'0 au. ~ v 
FULL <R 'DIE '~'ERE '11tERBF BEDii fO)IFIED IN 'ftiE EVDir CF SAIZ . ~ 
OR caNi.YAlCB CF '1'111 PlllPERti Sf.DRD BY 'nilS IDn f2' ~. ·--~--~ . 

If all or any part of the prqmty or an interest therein ia mld ~ .-~ <._) 
transferred without the prior written conaent of the Notebolc2ra, ~ 
Noteholders may at their cptial declare all the 8\l'l8 .ec:med by this 
Deed of 'l'tWt to be irmac:U.ataly d-.. and payable. 

'1be lien secured by this Deed of Trust repreaenta a refinance of an 
exiatin; lien made by the Grantors herein to the Truiiiii herein 
dated Dacerliler 9, 1981, and cluly recorded in the Clerk's Office aton.aid 
in Daed &oak 2183, at Page 493, -=urinq the S\lll of SI,OOO.OO tD Analct B. 
Anduraky and D. Diane Amduraky. . 

And it 11 mutually aareed between the parties hereto that all butldtaaa, 

walka, fencea, ahrubbery, drivewaya, improvement• and fixture• of IYI~J ktDd, tacludtaa 

cablneta, venetian blinda, beatera, boil~ra, radlatora, enalnea, aotora, ac~••••• bltDda, 

doora, hardware, vir•• bella, •lectrlc ftxturea, tnaulattona, pluabtna, YIDttlattaa aot 

heatina equipment, stokera, oil burnera, tanka, air condttiontna equt,..at nov upoa or 

which ••1 hereafter be·placed upo.\ aaid property ahall o1 d1eaed to be flatu~•• and part 

of tba realty hereby convey1d, and ahall be deeaed part of the aecurtty for the tadebt• 

edaeaa hereia mentioned, and ahall be conveyed b1 thi1 deed of truat. 

11 TIUit, to aecure to the holder or holdera thereof, the ,.,..., of a frlaclpal 



il7l08. ·Sit· 

evldunced· by ~ ,.,•rt nln n.~aot I Able pro•laaory not•.J of •ven elate herevleh. aacse 

by the ukur hl'reof, auayabht ta th• order of /\mold B. l'lrdursky and D. Diane lltdur'M'f 

vlth lntl'r~Ht fro• dnto at thl' r~te of 

( --- %) JWr manu•, Hlltd nou•• bl•tng payable at 1113 Drlttlc ~~,u Circle, 

Vil".tinia ltaadl, Vil"lini~ 23455 or ar •~~h other place .. tbe 

haldvr uy d&•HlKnnh.• tn wrU Ina und ,.,., nuabar•d .and a .. tur• •• follovaJ 

NUXfNT 

$68,000,00 

~JJJ.R ., .• 0.'. .~.J. 
January 1 , 191S 

IJ!T~¥J.T P~Y~ 

Jbsthly 

Payable in nmthly instcallmnta of QWJ 'lt1wsand Sovan lb1dred Niftl'ty 1br.• MIS ll/100 
Dollars (~l, 79l.l:J) or which am ~ aNI 00/100 Dollan ($1,000.00) ta co t. 
awliod to tho r•·inciPBl balanco and Sa\lon Ha.adrod Ninety 1t\nJe ..s ll/100 D>ll.,.. 
C$793. 33) is tn bo iJRlUod to intoreat. Payn11nta are to beqin Felll"uuy 1, 1*. 

'D1o lien of this IDxJ of Trwt 8hall ba infurior am a\ix)rdLlte to the lie of that 
cortain DDod of 'J'rwt d&at:od Dx:art:IU.t 30, 1983, IMde by the Gnntc1'8 hereiA to 
Princoaa 1\ma Sorvico Q)rporaticn, uwstao, eecuring the ~ of $211.000.00 co 
Virginia DBach Fodaral Savift]a and Wan Aalceiat.icll, to be recrxdud silul~y 
hol'With and .i.r'madi4taly prior haratD. "-/ default in U. tea. ..S ~ of 
said ~qX~rior cbJd or trust shall constitute a default in this irwtl'\ant .a tt. 
~tait~. . 

And upun t ht• furl h&•r L rust that t.ho aald partlus of the first p.:art aay rr 

u·ln In quiet poHtWHHinn nt Hnld f1tUJWrty 11nd t11lu.• thv prullts th,•rool to their ''"" uae 

unt J1 dufault br mndu In Lin• a•ayiiUnt ur thu principal or lnteroat of thv d~ltt lwr~b1 ••· 

cured ar Jn the obHc!rvoanc·e ur 1111y cuvc•nnnt ur cundt Uon her•tn c-ontained, :and Ul'"" aucb 

default bc•tns •;ado thl' H41ld Trmlti'U or Truatel'a IIMil, ao aoan ther~.alt\"r AS re.\&esc~..s 

so to do by any benttfl~tnry hrround•r, aoll tho above described property at public auc• 

tion at auch tiae and pJa~e And upon such to~• and conditions aJ he .. , d ... advisable 

after ftrat advertl•lna the t1••• plac• and to~• of aalc for tlve different cs .. a ta 

a nevapaper pubJ 1ahecl In the City af Vizqinia Beach , Vlratnta, vlthout other notice 

to the party of the ftr1t part, or hla aucreaaor tn title, or to the ovner of aald pro• 

p•rty at th• ct .. of &~le; and uut of th• proceed• of aatd aale Truatee or Truaceea 

ahall f1rat pay the exp•n••• att•ndtna the execution of thia truat, tncludiaa c ... taataa 
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co the aaid Truatee or Truateea at the rate of Ctve per cent (5%) of the ar~•• procae4a of 

aaid aale aDd, aecond, 1hall pay to the holder or holdora of the uftpa~d not•• ~re~ .. cMred 

cbe a.ouLt due thereon, and third, the balance to the owner of aatd property ac ch4 ,~ 

tbis deecl of trut 11 executed, or hia hair a, devtM.·a or all ill••. 

Thia deed of truat 11 uxecut~d purauanc to '~cttona 55•\9 aad 55-60 of cbe ~ 

of Virainia, and actl am.ndatury therecu, PXcept otharvlae lRdlc~c~d h•r~ln. 

Identified by Truat•••' •1anacure. 

Any Tru1tee say ace. 

Exemption. vatvad. 

Subject to all upon d•faulc. 

Priority in dlrelt order of maturity. 

Such hazard insurance aa the notaholder requires alwll be c•rtled 1A .- aaowat 

equal to at leaat the balance due on the dubt h•reby aecur•~· 

In the event uf firo .,r otbar ..:aauoalty, tbet procued• fr011 cbe iu.,.,.aoce abal. " 

diaburaed by the Truatee ln tbu aama aAnnvr aa Jn a foru..:lo•ur~ ••1•. 

•• the context may require. 

IN WITNESS ~IEIEOF, uach Grantor haa hvrvunto aut ht• or ~r hADd ~ a.41 or 

cauaed thia Deed of Truat to be executed by ita off1t•r• purau~nt to du~ ~uch~r1ty. 

by a ( (. (_ ·' •. (SW.) 

·~~eptaasp~~----------------

,J }.·,, . J 
Dya ,. • ,, II. ·~ 

kllitiiyn t. 
(SW.) 

STATE OF VIRGINIA 

CitY OF VIRUNIA BE1CH , to-wits 

. The foreaoina 1o1tru.ent va1 acknowledaed before .. tbt1 _. "'<. day ~~ 

January, 1984 William A. Cralby and Jeiftblyn r. CrcAby, • by 

Z08 I ) "'".. '-• 
c' 1Tc; '' • ' ,. . •) , .. , • ... ' , 

,,cary Public 
• c ( 
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._. fy ••GpQ•.,•ea.ee2.f,........, r a" '"'!a. e}.~~.c •• ..-.f;r;.::; , ................ ~ .. ,.~ ........ .., ~ a .. ...., • , .,.. ..., 
~ ,1/..,. '*"*' ..,.._" .,_,.,.'II"''""" -., •....., II Uli-IU II/ • ..-.; , -,..., "' ... - "' ............. __ ,., ' ... t , .. 4 ::z:;-
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33620 
ARNOLD B. AMDURSKY, and 
D. DIANE AMOURSKY, 
husband and wife 

WILLIAM A. CROSBY and 
KIMDLYN F. CROSBY, 
huaband and wife, 
trading as 
CROSBY CONSTRUCTION COMPMIY 

THIS DEED, Made this 7th day of December, 1~91, by •r.d 

between ARNOLD B. AMDURS¥.Y ~nd D. DI~~E AMOURSKY, hustand ~r.d 

wife, fi1·at parties, and WILLIAM A. CROSBY .snti lCIM&LYN F. CPOS8"t. 

husband and wife, tra4inq aa CROSBY CONSTRUCTION COM9~~Y. se~onJ 

parties, whose aaai' · ... g addresd \S Po&t Off1ce Box lOll, • .. ·1rq1n:.• 

Beach, Virginia, 23451. 

W I T N E S S E S : 

That for and in conaideration of the sua of TEN DOLLARS 

($10.00), and other qood and valuable conAiderat1on, the cece1pt 

of which is hereby acknowledqed, the aaid first pArties do hereb~ 

grant and convey with GENERAL WARRANTY and &nqliah coven&nts of 

title, unto WILLIAM A. CROSBY ~nd KIMBLYN r. CROSBY, hus~nd e~d 

wife, tradinq A& CROSBY CONSTRUCTION COMPANY, second pArtlea, tb 

followin~ deacribed property, to-wit: 

ALL THOSE certAin lots, piecea or parcels of 
land, with the appurtenance& thereunto belonqing, 
and the improveMnta thereon_, lyinq, aituate And 
being in the Lynnhaven Borouqh of the city of 
Virqinia Beach, Virqinla, And beinq known, numbered 
dnd deaiqnated •• ~~ 5 and 17, in BLOCK 26, •• 
shown on that certain plat entitled •RJsUBDlVlSlON 
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.· J ;J . • • 

OF PART Ofo" CROATM SEACII, Pre I NCESS ANtlE ~(). , 
VA.•, dated June 1954, ftlade t,y c. A. ~aznfocth, .. :· 
duly re~orded in th~ Cluck's Oific~ of t~~ 
Circuit Court of thu City of Virq1n1a beach, 
Virginia, in Map ~took J7, .t PacJc 11, t.c.. whtch 
plat ia hereby made tor a more ~4rttcular 
description of said lola. 

IT BEING the same propurty convcy~rl to the 
first partiea herein by deed of Banq~l- r.r•~r 
Enterprises, Inc., a Virqinia c~rporat1on, dated 
July 15, 1978, which dued is duly o! r~c~rd 1n 
the Cler~'s Office aforc6aid, 1n ~~~d ~- 1840, 
at Page 277. 

Thia conveyance is made expressly subJ~Ct to t~e 

conditions, restrictions, raservations ald casements of record, 

if any, affectinq the afor~said prooert) and conat1tut1na 

constructive notice. 

WITNESS the followinq siqnatures and sc•ls: 

tSEALt 

~(f. t ~ ~"'~·CSIALI 
D. D ane ~raky 

COMMONWEALTH OF VIRGINIA, 
CITY Or VIRGINIA BEACH, to•wit: 

Q'/1. The foregoin9 inatrument was acknowledqed before IDe thia 
=--~-~. day of 1Jf~Cm~f! , 1981, by ARNOLD 8. AMDURSKY &nc! 
D. DIANA AMDtrRSKY-;1\usband ..and wife. 

My coamiasion expiraa:~~IJt • 
~~ 

........ ,. .. _I -- ,~ ....... : ... ., ........... , ·:W.L·-- IO ... 
~ •• ~l~Y.-U:l". :-'61.. . ... ... • ~u ·· .. .__....,., ... .. 
..... ,.,~...... 1.1&5.·0 c) . ' '·"' !'"'. •j·:·~~~·~········· 
-"'.......... ~ ~1 ........ ,4/ .. .. 

~J~I;. al .. . t.c ... .e •T•••••·• • .•.. \A.J:.. ~~~ ..... 
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CROSBY CONSTRUCTION COMPANY 
BUILDER-DEVELOPER 
P.O.BOX 1009 
VIRGINIA BEACH, VA. 23451 
(804)425·8914 

March 17, 1986 

Virginia Beach Federal 
·· Savings and Loan 

P. o. Box 848 
Virginia Beach, Virginia 23451 

Re: 550 South Atlantic Avenue, Virginia Beach, Virginia 
23451 
Account I 5-01-04-004-0013-2 

This is to acknowledge that Richard G. Maher and Patricia J. 
Maher have been under contract on the above mentioned resi­

. dence since June 15, 1984. They have paid·the mortgage pay­
ment averaging approximately $2500.00 from June 15, 1984 and 
every month thereafter through March 1986. 

~~&tuba-, tft/4 
Kimblyn F. Crosby, President 

Crosby Development and Construction Company, Inc. 

I DE~~~~ 
Z1Z "-"" --·~··tt ·--·~-.... 
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~ I)S:!=!NDAt.'T'S I ·EXHIBIT 

I B 

'lhls J\greement made and entered into this 14th day of June, 1984, by 

and between William A. crosby and IUlrblyn F. Cl:osby ( "Crosbys'') 1 Arnold B. 

lmdursky and D. Diane lmdursJcr ("Arrdurskya"), and Richard G. l'JClher and Patricia 

· J. Maher ( "Mahers") • 

. .. 
REX:ITAI.S: 

l. The Crosbys are o.mers of certain real pz:operty briefly described 

as Lots 5 and 17, in Block 26, on· a plat !=>f Croatan Beach, which property is nore 

familiarly~ as 550 SOuth Atlantic Avenue, Virg:inia Beach, Virginia • 
. 

2. The Mahers are desirous of renting· said property with an option to 

purchase it • 
• 

3. '!he J.ndurskys are the hol:ders of a note secured by second deed of 
' . . .. 

trust on said property which note has a curient balance due of appJ:OXiJrately 

$64,000.00. 

4. There is a first deed of trust on the property held by Virginia 

Beach Federal Savings arid IDan Association with a principal balance of approx­

imately $211,000.00 which loan may or JniiY not be assumable. 

5.. 'lbere is a third deed of trust on said property held by members o~ 

the crosby family with a prinCipal balan~ due of approximately $20,000.00. 

'mE 1\GREEMENl' 

1. The.Mahers a~ to rent the property fran the Crosbys for a term 
.. 

'·­. ~ 

··-· 
·r--. -. \ 

of up to fifteen (15) mnths ccmrencing June 15, 1984. The tenn of the rental ... , 

period shall be at the option of the Ma.hers providing there is no def~~t in _ ,: ~ 
the other provisons of · this agreement. 

. . ' 
2. '111e rent shall be due and payable upon. the first of each IrOnth cern-

. . 

~ci.nq July 1, 1984 .and shall be equal to the anount of the payments due to 

Virq:inia Beach Federal Savi.nqs and IDari Association, inclusive of principal, 
• 

interest, taxes and insurance and snal1 be adjustable in acoordance with any 
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paynent changes pursuant tO the provisions of the loan docurents. Mahers under­

stand that said loan is an adjustable rate loan and its interest rate may change 

and that their rent will be adjusted accordingly. 

3. Possession shall be on June lS, 1984 at which time pro-rated rent 

for. the trenth of June and the option payment shall be due and payable as a oon­

, dition precedent to said possession. · 

· 4. The option payroent fran the Mahers to the Crosbys shall be in the 

anount of '1hirty Thousand and 00/100 doll~s ($30,000.00) payable in cash or the 

~valent prior to the Mahers beinq granted possession. Said payrrent is not 

refundable. In additional consideration.for said payment, the·Crosbys shall pay 

the am::>unt due on the third deed of trust and deliver to the Mahers a cancelled 

note and certificate of satisfaction, same to be in recordable fo:r:m and to be - ... 

recorded when specified by the Mahers. 

5. catrnencing on· July 15, 1984 and upon the 15th of each n-onth there­

after, the Mahers shall pay to the .Arrdurskys the sum of Ten Thousand and 00/100 

dollars ($10,000.00) until the 1\rrdurskys r~eive the sum of ~ifty 'l"nousand and 

00/100 dollars ($50,000.00). upon the ~eceipt of said sum the Amdurskys ~hall 

assign the seoond deed of trust note to the Mahers. It is agreed, however, that ...__ 

~ said assignment, that the Crosbys shall have no personal liabi.lity upon said 
. . 

_not~ and that, should for any reason the Mahers deem it necessary to exercise their 

rights under the Qeed of trust or note, .the !lahars shall loo~_ only to the ~ed 

.property and not to any mak~rs or ~rsers on said note. 

6. At any tiJre during said fifteen (15) nonth period after all other Q:)n-

ditions of this agreement have been perfoored, the Mahers shall have the right to . 
r~st and receive a general warranty deed fran the Crosbys conveying marketable 

>-" 

title to the property. Said conveyance ·shall be expressly subjec~t¥/ the deed of 

trust held by Virginia Beach Federal Savings ano Loan Association and either or 
Z1~ . 

. both of the ~ other· deeds of trust that the :-'ahers may have elected not to 
........ 
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re;.~se C?f recor4.r (Crosl;'Ys to save ~ers har:mless fran any liens which rray attach 
prJ.or to conveyance by virtue of their ownership) • 

7. Until all tm:ms of this agreerent have been performed, the Mahers agree not 

to rrake mxlificatiQns or alterations to the property without the expr~ss c:Onsent of 

the Crosbys. 

8. Upon possession, the responsibility for maintenance and repairs shall 

be the responsibility of the Mahers (with the exception of those items heretofore 
\. . 

agreed to be oorrected by the Crosbys) • 

9. Should Mahers default in any provision of· this agreerrent and said de­

fault remain uncured for ten (10) days following delivery of a written notice of 

such default to the Mahers at the property address above, all payments made to 

that ~te shall be retained by the Crosbys as liquidated danages and the Crosbys 

shall be entitled to regain possession of ~e premises. 

10. Soould the Mahers default in the payxr~ts to the hrdurskys as set 

forth in paragraph five (5) above, such sums as may have been paid prior to de­

fault shall be retained by the Andurskys and the Crosbys shall be entitled to a 

credit therefor. 

11. Upon oonveyance by deed as specified in Paragraph six (6), it is 

agreed that the Crosbys shall pay the cost of preparation of the deed and the 

State Grantors' Tax. All other expenses of oonveyance shall be bome by the 

Mahers incllldinq, but not limited to, attorneys' fees, recording costs, assump-

tion fees and any other required or optional costs. ; 

12. This agreenent is assignable by all-Parti:es and shall inure to the 

benefit of the succiessors in interest of ~11 parties. 

Witness the follcMing siqnatures: 

_.,_ 



t. ,;. 
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·· : .~.~~ ~::·:~~~~::~ _:·~r~~=;~;~~:~i.t. ·. ~;, ;~~]::·~~ ~.:~·~;···".. :~ }~: ~- -~~: .,. . . 
·~ - . 

October ·a, 1986 . 

Mr. Louis G. Paulson 
Paulson and Fancher, P. c. 
1432 North Greatneck Road 
Virginia Beach,·Virginia 23454 

.... . .. -· • '&.. • • 

Re: Maher rental history @ 550 South Atlantic Avenue/Croatan 

. ... 

· -··: As per your request I have worked up a history of rental pay- .. 
. . ; ··ments made py Mr. R. G.· Maher for 550 South Atlantic Avenue · 

... at· croatan· Beach. 

oafe-· 
11..;14-85 

12-11-85 

1-15-86 

2-4-86 

3-13-86 

4-17-86 

6-5-86 

7-23-86 

l0-6-86 

Amount Paid 

$2592.57 

$2592.57 

$2592.57 

$2592.57 

$1951.55 

$2272. 06·(Made to VBFSciL) · 

$2272.06 

$4544.12(2 Payments) 

$4544.12.(2 Payments) 

.. ._. 

\ 

Since the rental amount chanqed.to $2500.00 as of Auqust l~ 1986 
the last payment made on October 6, 1986 is $455·. 88 short. rn 

·· accordance with my calculations $2500.00 _for the month of October 
is also due, brinqinq.the balance d1.1e .. ~o $2955~88. 

.. 
.. . 

. :.: 

: .. :.~'##r ~Ati.-3~~-C-~ .; __ 2~~--:- ····~ : ...•• ;.~-~-. :.·:··~-.; .. .... . 
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CROSBY CONSTRUCTION COMPANY 
BUILDER-DEVELOPER 
P.o.e.ox 1009 
VIRGINIA BEACH,VA. 23451 
(804)425·8914 

March 17, 1986 

Virginia Beach Federal 
Savings and Loan 
P. o. Box 848 
Virginia Beach, Virginia 23451 

Re: 550 South Atlantic Avenue, Virginia Beach, Virginia 
23451 
Account I 5-01-04-004-0013-2 

This is to acknowledge that Richard G. Maher and Patricia J. 
Maher have been under contract on the above mentioned resi­

. denqe since June 15, 1984. They have paid the mortgage pay­
ment averaging approximately $2500.00 from June 15, 1984 and 
every month thereafter through March 1986. 

~~ t!A~, fJd£ 
Kimblyn F. Crosby~ President 

Crosby Development and Construction Company, Inc. 
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AGREEMENT TO SELL 

THIS AGREEMENT made this 23rd day of January, 1987, by and 

between KIMBLYN F. CROSBY~ unmarried, hereinafter "Seller": VIC­

TOR B. PECK, unmarried, hereinafter "Buyer"; ATKINSON REALTY and 

MARSHALL-EWALD REALTY, hereinafter "Agents". 

WITNESSETH: 

For and in consideration of the sum of Five Thousand Dollars 

($5,000.00) by check in hand paid, the receipt whereof is hereby 

acknowledged, the Buyer agrees to buy and the Seller agrees to 

sell for the sum of Three Hundred Twenty Five Thousand Dollars 

($325,000.00) the following described property, to-wit: 

All those certain lots, pieces and parcels of land, 
with the buildings and improvements thereon, situate, 
lying and being in the City of Virginia Beach, Vir­
ginia, and being known, numbered and designated as Lots 
5 and 17 in Block 26, as shown on that certain plat en­
titled "Resubdivision of Part of Croatan Beach, Prin­
cess Anne Co., Va.", which plat is duly recorded in the 
Clerk's Office of the Circuit Court of the City of Vir­
ginia Beach, Virginia, in Map Book 37, at page 11. 

It being the same property conveyed to William A. 
Crosby and Kimblyn F. Crosby by deed of Arnold B. 
Amdursky, et ux, dated December 7, 1981 and duly 
recorded in the aforesaid Clerk's Office in Deed Book 
2183 at page 491; the said William A. Croby having de­
parted this life and the property having passed to the 
Seller by operation of law. 

together with improvements thereon including: Jenn-Aire range, re­

frigerator, dishwasher, compactor, washer and dryer. 

··, ·~ 17 iL1 
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The purchase price shall be paid as follows: 

$ 5,000.00 

45,000.00 
209,000.00 

66,000.00 

$325,000.00 

earnest money deposit shall be applied to 
the purchase price 
additional cash at settlement 
(approximate) by assumption by Seller of 
first deed of trust note held by Virginia 
Beach Federal Savings & Loan with the Seller 
remaining on the note; or, if not assumable, 
Buyer to obtain new financing. 
(Approximately) Buyer's note secured by a 
deed of trust on the subject property payable 
to Seller at 9 1/2% interest per annum, 
principal and accrued interest payable one 
year from the date of settlement. 

Total Purchase Price 

It is understood and agreed by the Buyer and Seller that all ear­

nest money deposit with this Agreement shall remain in escrow with the 

Seller's Attorney until the date of settlement. 

Settlement shall be on or before May 1, 1987, or as soon thereaf­

ter as possible, allowing reasonable time to process the specified 

loans and for Seller to correct any defects reported by a title exam·· 

iner. 

Possession is to be on April 1, 1987. Buyer shall pay as rent to 

Seller an amount equal to the April, 1987, payment on the note held by 

Virginia Beach Federal Savings and Loan which amount Seller shall 

apply towards such payment. The note held by Virginia Beach Federal 

Savings and Loan Association shall be current at settlement. 

Buyer agrees to apply for the assumption of the Virginia Beach 

Federal deed of trust and the specified financing promptly and to do 

everything in good faith necessary to obtain the said loan or lender 

approval for assumption of existing loan. Buyer and Seller realize 

-2-
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that the above described $209,000.00 Note with Virginia Beach Federal 

is not assumable without approval of the Lender. In the event Lender 

refuses to permit the assumption of the loan by the Buyer, Seller 

hereby agrees to loan Buyer the balance owed on the Virginia Beach 

Federal Savings and Loan note, evidenced by Buyer's promissory note 

secured by a deed of trust on the property at 10% per annum interest 

and to pay off the Virginia Beach Federal Savings and Loan note. 

Monthly payments on such loan shall be based upon a thirty year amor­

tization, with monthly payments of principal and interest, and the en­

tire note shall be due and payable no later than April 1, 1992. The 

note and deed of trust will be prepared by Seller's Attorney, shall 

contain standard FNMA language and the cost of preparation of the note 

and deed of trust shall be paid by Buyer and shall not exceed $100.00. 

The Seller agrees, at settlement, to deliver to Buyer a fee sim­

ple deed with general warranty and English Covenants of Title, subject 

to any easements and restrictions of record thereon not adversely af­

fecting marketability of the title. Title to the property shall be 

free and clear of all liens, tenancies, and encumbrances of every kind 

except for the Disputed Deed of Trust (hereinafter defined). 

Buyer recognizes that a dispute exists with respect to the amount 

owed on a certain note (the "Disputed Note") secured by a second deed 

of trust on the subject property (the "Disputed Deed of Trust") (See 

attachment A). Seller warrants that the $50,000.00 cash payment will 

be held in escrow by Seller's Attorney to pay off.the Disputed Note 

and release the Disputed Deed of Trust. Seller believes that payoff 

-3-



of the Disputed Note will not exceed $64,000.00, and Seller will be· 

responsible for payment of the Disputed Note and any interest accruing 

thereon subject to the hereinafter stated conditions since January 16, 

1987. Buyer hereby understands that the holder of the Disputed Note 

is claiming interest on the note from July 1, 1984 until January 15, 

1987, which Seller denies owing. If such dispute is not resolved by 

September 1, 1987, (time being of the essence), and the Disputed Deed 

of Trust is not removed of record as a lien on the property which is 

the subject of this Agreement, Seller shall cause the Disputed Deed of 

Trust to be removed of record. In any event, Seller shall, promptly 

following settlement, institute suit in the appropriate jurisdiction 

to determine the holder of the Disputed Note and the amount owing 

thereon. Upon institution of such suit, Seller shall pay into the 

Court in which such suit is instituted the $50,000.00 cash payment 

made by Buyer. Buyer hereby agrees to increase the above stated pur­

chase price by an amount equal to 50% of any interest that a court of 

competent jurisdiction determines is owed on the Disputed Note through 

January 16, 1987, and which Seller must pay. The adjustment to the 

purchase price payable by Buyer shall not exceed $12,500.00. Buyer 

hereby agrees to pay the additional sum to Seller within seven (7) 

days after demand for same upon delivery of the Disputed Note marked 

"paid" along with a Certificate of Satisfaction authorizing release of 

the Disputed Deed of Trust. In the event Buyer fails to pay the 

amount demanded by Seller, Buyer shall be in default of this Agreement 

and said default shall constitute a default of the above described 

-4-
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deed of trust note in the approximate amount of $66,000.00. All pro­

visions of this paragraph shall survive settlement of the subject 

property. 

Seller warrants that all mortgage payments and escrow accounts 

will be current at the date of settlement and all taxes, insurance, 

rents and interest shall be prorated as of the date of settlement and 
--·· ·-

all fuel oil shall pass gratis.· 

Seller agrees to deliver the property_ at settlement or at posses­

sion, whichever occurs first, in ~ubstantially the same condition as 

of the date of this Agreement, free of personal property, insect in­

festation, ~ebris and trash. Seller expressly disclaims all represen­

tations and warranties concerning the condition of the premises. 

Buyer covenants that his execution of this Agreement is made 

after full inspection of the property and that no representations as 

to said property or any improvements thereon have been .made to him by 

the Agent(s), and that the said offer of purchase was made by the 

Buyer relying solely upon his own judgment. 

Buyer reserves the right to make a "walk through" inspection to 

determine the condition of the property. The Buyer acknowledges that 

he has not relied upon any statements or representations. by the under­

signed Seller or agents which are not herein expressed. All utilities 

necessary for the "walk through" inspection shall be provided by the 

Seller. 

-5-



Seller shall provide a statement from a licensed exterminating 

company prior to settlement showing the Property to be free of termite 

and other wood destroying insect infestations and/or structural damage 

therefrom, and without any moisture damage reported by the examiner to 

the main structure and garage. Cost of inspection and any necessary 

treatment and repairs shall be paid by Seller. 

Buyer and Seller agree that Agent(s) was the sole procuring cause 

of this Agreement, and provided settlement occurs, Seller agrees to 

pay Agent(s) a brokerage fee for services in the amount of Five Per­

cent (5%) of the sales price of the Property, said commission to be 

paid Fifty Percent (50%) to Marshall-Ewald Realty (Listing Firm), and 

Fifty Percent (50%) to Atkinson Realty (Selling Firm). Payment of 

said brokerage fee is to be one year from the date of settlement an4 

will be secured by assignment of the promissory note and second deed 

of trust to be taken back by Seller which shall name the Listing and 

Selling Firms as additional secured parties. If either Buyer or Sell­

er defaults under this Agreement, such defaulting party shall be lia­

ble fo~ the brokerage fee due Agent(s) and for any expenses, including 

reasonable attorney fees incurred by the Agent(s) or nondefaulting 

party in connection with this transaction or with the enforcement of 

this Agreement. Metro MLS service fee, if shared, to be: 50% Listing 

Firm/50% Selling Firm. 

The parties agree and fully understand that this Agreement shall 

be binding on the parties, their heirs, assigns, executors, and admin­

istrators. 

-b-
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This Agreement represents the full understanding between the 

Buyer and the Seller; there are no written or oral agreements between 

the parties, other than those contained herein. 

Witness the following signatures and seals: 

SELLER:~- ~(SEAL.) 
Kimblyn • Crosby 

BUYER: ~ dLL~EALl 
Victor B. Peck 

AGENTS: ATKINSON REALTY 

MARSHALL-EWALD REALTY 

-7-
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: ~-.. S•ttlement State men· 
..... 

u.s. Department of Houalng 
and Urban Developement 

.,-· . :.;· 

7. ua.n HumD« 

04-0040013-2 
1. 0 FHA 2.0 FmHA 3.0Conv. Unins o. FUe Humber 

•.QVA s.Q Conv.lns. OTHEl 74-112-QOl 

~ 
1r 

OMB No. 2!02-o285 (Exp. 12·31-86) 

c. Note: This form is furnished to give you a statement of adual settlement costs. Amounts paid to and by the settlement agent are 
shown. Items marked •(p.o.c.)• were paid outside the dosing: they are lhown here for informational purposes and are not 
included in the totals 

D. Name and AdcSr ... of BomMer E. Name and Mclr ... of S.O. F. Name and Addr ... of L.tncMt 

VICTOJl B. PECIC KIMBLYN F. CllOSBY Virginia Beach Federal 
Construction Co. Savings and Loan Asaoc. 

740 s. Atlantic Avenue SSO S. Atlantic Avenue 210 25th Street 
Virainia Beach VA 23451 Virginia Beach VA 23451 V1rg1Dia Beach VA 23451 

G. Prapefty L.ocallon H. SeiUimtnl Agenl 

SSO S. Atlantic Avenue CLARK & S!lN!. P.C. 
Virginia Beach VA 23451 Pllceol~ L SeUJement Dale 

900 0ae Coluabue c8Dter .. Aug. 17, 
Lots Sand 17, Block 26 Virginia Beach VA 23462 1987 
Part of Croa tan Beach 

J. Summary of Borrower's Transact1on 
100. Gross Amount Due From Borrower 

1.099.35 
104. Escrow Balance 
105. 

seller in advance seller in advance 
to to 
to to 

108. Assessments to to 
109. 
110. 
111. 
112. 

120. Groaa Amount Due From Borrower 

312.43 

214. 
215. 515. 
216. 516. 
217. 517. 

218. 518. 
219. 519. 

220. Total Paid By /For Borrower 520. Total Reduction Amount Due Seller 
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SSO S. Atlantic Avenue 
Virginia Beach VA 23451 

Lots Sand 17, Block 26 
Part of Croatan Beach 

J. Summary of Borrowe,. 1 Transaction 
100. Gro11 Amount Due From Borrower 

••· '"" ... , .... IIIU-. 

CLARK & StANT. P.C. 
~of StUiemtnt 

900 ODe Coluabua C8Dter 
Virginia Beach VA 23462 

t. s.naement Dale 

Aug. 17, 
1987 

1.099.35 

seller in advance seller in advance 
to to 
to to 

108. Assessments to to 
109. 
110. 
111. 411. 
112. 412. 

120. Groaa Amount Due From Borrower 

207. 
208. 
209. 

214. 
215. 51S. 
216. 516. 
217. 517. 
218. 518. 
219. 519. 

220. Total Paid By /For Borrower 520. Total Reduction Amount Due Seller 

303 •. Ci~h :: : (iJ From "4a, 957 .• l9 803. Caah (iJ 1~·- · · ·, · 0 From Seller 
. .: .... ::-; 

43 ,223.95 .... -~.-.. 

t/tf/ 
~_.?G 
Previous_E_d_it-io_n_i_s_O_b_s-ol-e-te--------------------------------.H:-U0-~1-:::(3-:-:86:-:) 

RESPA. HB 4305.2 

zzs 
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~ '\·:·~· .,., 
~: S"&ller.\ent Charge a 

7oo. r'otal Salea/Broker'a Commlaslon b~sed on-priceS 3 Paid From Paid From 
Seller:S 

Funds at 
Senlement 

_ _.;;;.D~iv~isi~n of Commission (line 700) as follows: . Borrower's 

~a~~-------· ····· ---i~- .. ~i~:-==~~,~~&----···· :a~:~:~. 
703. Commission paid at Settlement __ ---------- ____ J .... ~6.,2S.O •. QQ_ 
704. 
SOO.IIema Payable.ln~~!~_V!'!!~. !-~!.'!. _______ ----··------ 4 ___ t -----···-· 
801. Loan Origination Fee __L 0!1 % I 2 , 07 • 27 
802. Loan Discount ··--·-·- ~- ---· 
803. Appraisal Fee _ to 
804. Credh Repon to . .J11r&inia Beach J!ederal ~., .nn 
805. Lender's lnspeaion Fee ·---· . ---· ---·-- ______ .. --·-
806. Mortgage Insurance Application Fee to ·--· I .t -· ----- -
B07.AssumptionFee Virginia Beach Federal ?C\n_nn 
~- Eacrow Sbortaae Virginia Beach Federal I I an ~? 
809. I,ate Cbaraea . ·---. Virginia Beach Federal I I _ 89.45 
810. -------·· ------ - --···•· .... 
811. 
900. llema Required By lender To Be Paid In Advance ·-- --· -·- ---·r·· ··--·· 
901. Interest from to @$ /daL_ ___ . ... .. --- -··;- ··-- .. 
902. Mongage Insurance Premium tor _____ months tc -----

-f_::~ -~~= 903. Hazard Insurance Premium !<?!.. ... _ .. _y_~ars to 
904. . __ : __ _J_f!~~~£> 
905. . 
1000. Reserves Deposited Wit~~!..~~"!'-··--_-··-----··· 
1001. Hazard insurance _ • ..!.n~~~s@ $ -51..09 p~r !!'On~-- l _ ·---- -·--· __ 
1002. Mongage insurance ·- ___ .. ~ths@ $ _ _Eer month. ! .. _ .. ____ ... 
1003. City.£!2E_erty taxes -----··· __ !J:l.20th~@.~O. 23 per month --L-
1004. County property taxes _n:~!!..!.S (;!} S _ per month ·-·----~. 
1005. Annual assessments---·... _ ~~~~s @.! .. _________ _F-er month .. _ .. ; 

1006. ----------- ____ -·-~omhs@_!_.___ per month -----·· ., .. 
1007_. -----·------. .... .. ~,~_nt~:. @) ~- . ····- .P!!_'!"Ont!l_ _ 
1ooa. montt:~ c~: S per month 
1100. Title Charaes -- -- ··-· ------·-- - --·- -·-· ·- ~---·-1101. Settlement or cfosi!!9J!~--·- --·- f£.._._ - - - . ... --·· ---- -···-··- ·-
1102. Abstract or t1tle search to 

·-- ·-· •• • --- • 0 ---
... ·-·· ..... 

1103. Title examination to Clark _4..-StaDJ:.,.....P .t! _, _11UL .lUI • ·--· - .... ·-· ..... , 
I 1104. Title insurance binder to .. 1 .. -· - ·- . ·-. •. 

_ .. __ 

1105. Doc.ument_E!!Paration_.... .. ..- .!P. Paulson & .. Fancher,-P.C. .. --------

·-=1~~:~~-. ··: ~~~~-~-~-1106. Nota~ fees -----~--
1107. Attorney's fe.!_s_ --· ... -· -~---·- -... ·-- . ··--·- __ -··· ) 

~incJudes abcve items nun:t~~!!: ____ -.-· .. ·--- -··· -·-
1108. Title insurance ..... -·-· __ _!~_..SOuthern-litl e InsuraDce 415-~00 t . 415.00 

(includes above items ~~~c~-. ·----·- ---·· ) I -·- .. -·-. ---·-
1109. Lender's cover~Q!. __ . .. ~- ------ ··--·- --· ... ---·-- ! 

--- f-·--. ..-.... , 
1110. Owner's coverage _LJ25..000a00 .. --~-·-

I 
I -···-· -· ---- ...... ...... - ·-··...,...- ·-· 

1111. 1099 B Pt.eJ}ara.tiM ....... __ _Cl.axk__&_Stan.t..-LC-------- ._ _____ 
: . .... ·-35. .. 00. 

1112. - l .. -~ -- ··-· .. ·----- ---. ···----··· ·-·---·-- ---- -·- ·-·---------
1113. 

1200. Government R!,~Ord!_!!~!!!~~fer ~ha~g!.!_ ___________ ·---·---· -··-· ·--- ·- ----- -··r . . . _ . 
1201. Recording fees: DeedS 12 .. 00 ; Mongage S 12 ; Releases S 0-~- ·--------· __ 
1202. City/countytstamps: Dee~ ~ Mon a e $ 96.30 l --------
1203. State tax/sta~es: Deed$ __ .A81 ... 50 ; Mon9.!9.!.!_ 8-r90.+-- ··-·-· -·--·-
1204. Grantor's .. tu .. on Deed.... ..-----·----------- -----T--··--118· • .00-· 
1205. 

1300. Additional S!~leme~!_~~a.!9!!...-------·---------· .. ·--=r=-·-·-·· --T ... ·.- -.. . · 
1301. Survey to ---------- .. ·t-- ..... ______ ·-· 

to A-Acti~e...Exterminat.ing_ .. --· --- -·5-5 ... 00--
1302. Pest inspecti~~ ___ . 

1 

----r-··-· -- =. ·-~·= 
1303. --.. ··-·- ···-- -+------· 1304. 
1305. 
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........ n.oh~Wt. OfJII-.,1 I I 00 Vtr11nia Beach Federal llg=-.. ~-=--QQ·--~-2~ Vir11n1a Beach Federal __ ~-ooe. Escrow Sbgrtaae 
_________ VlllJil r~-cr~i'.D n•lJiaL.JRweal.c~~.D..Jb-~ .. LUS.:•1L_ ____ -l----·- __ 89 45 

810. -----------------·-------- ------------------+----------·· ... . 
811. 

809. Late Cbaraea 

900.1tama Required By Lender To Be Paid In Advan._c_e .. ---·· -·- ---T-·. 
901. Interest from to @$ [dflL_ ___ 

902. Mortgage Insurance Premium to~--- months to 

__ i_, __ 

---- t-·· 903. Hazard Insurance Premium !C?L. ... _ ... _y_t!ars to 
904. ·--~-----Y!~~s '2 

- --· .... 
. 

905. . 
1000. Reserves Deposited Weth Lendl!r .. ··-·-. ·-·· ------ ·-----·-· .--=+ 1001. Hazard insurance -~~~~~~$ ~.09 permomh - - --- .. -
1002. Mortgage insurance -----·· mcr~tt".s@ $ _ _P-er month_ 
1003. Ci~~enytaxes -----· -- ~-~0th~~.!..-2.30. 23 per month --,--· 

' ---····· 1004. County property taxes n: .. A'lill:i l~ S per month I 

·------- . __ ,_ ..... ,.' 
1005. Annual assessments _ ~~~-h_s ®.!.. _________ _Eer month ---·----- ·-· - I 1006. ____ ... ~onths @..!_ _____ per month ·------------ ---·-···· .,. 
~-· -----·---·-·. ··-- .. ~n~_nt~:-. @l '· .. ·-· --· . P!!-~n.!!l I 10Qa. montt:s c.;: S per month 
1100. Title Charges 

::~~:=~=:~;~'~=~~~!L=-~--~-:~ -___ ~-~ :--~~-------~-----_·---==========~=~~::~~--:~==r-- ~-- ~~ ... 
1103. Title examinaaion .... to Clark _&....,Stan.t.~.P. f'! 1 1 ~~ .. n~·+. ___ --· .. -· 
1104. Title insurance binder to 

7 

---- ·-------- ---- t.. .. ··-.. ·- .. 
1105. Document preparation_ .... ·- ... - to Paulson & •. .Fan.ch~-P.C. .. -------·-- . ____ .100.00: . 

!~~: ~=;:~~s- --· .. -~=-- -~~---- _.. --- ---·- -- -··· ---- .... l 
150.00 

(includes abcve items n!.~~~~!~:____ ) 
- "'t-· ----··- --

1108. Title insurance __ __!~-..SOuthern-litle Insurance 415-•. 00 
(includes above items_ ~~~t:::!!.:_ .... ---- ·- ___ .. } , -- ---~-

1109. Lender'scover~9!. ·--· .. !_ -----·· -·--· _ --· .... ----··- ____ ,____ --· ., 

. 415.00 

1110. Owner's coverage . -··- ___ _L32.S..OOOaOO .. --·-~----· ..... _ .- . ..!-- .. 
1111. 1099 B Pt.epau.tituL _ .... ---~lit __ &_Stan.~-LC-------- ---·--·---~-- ... -3S .. OO. 
~~~~: --·· ------·-·-·--·-- .. ___ -·- -------------- - -J-· .. --- ...... ·-

1300. Additional Settleme"!!..£~a_!g!!_ ____________ -----·----_ ------·---..--·-·-.. --r.. .· ... ____ _ 
1301. Survey to _ .. -----·-·-------------·------ --+-------t--
1302. Pest inspectio..;,.,;n __ __;,;;to~_..A.._-""A.a.c tiu....Extermina. tJ.ng_ .. ----·---------1-------+ --5-5 ... 00.-
_1303-......-.·~----·-----···---- --·--·------- -------------------~--------+---·-· -- .......... -
1304. 
~~----------------------------·-------------------------------------~-----------1~--·----------1305. 

_l ~9.Q~J.o~al Settlement Charg.:s {entt:: vn linl!s 103, S ~""'ion J and 502, Section K) . 1 . 4
1
780.47 I 952.77 

I have carefully reviewed the HUD-1 Settlement Statement and to the best of my knowledge and belief, it is a true and accurate stattment of all receipts 

and di~uruments mad; m~ccount or by m~ in m2ctio;. 1 tunher ~:h:tt h~~ ~~i~d :;;~ Hct:•~·e_;••• 
~-£,·cL,- .6 ··f",.r£_ -~ ~ 

VICTOR B. PECK //' KIMBLF:CilOSBY ~--·- ·-
-.p.~ci> (~.A~ L; ;9 t"/a C oaby 

Borrow~~H~·cB~SBY t7a CROSS Constr tion co. ---
The HUD-1 Settlement Statem nt which I have prepared is a true and accurate account of this transaction. I have caused or w1ll cause the funds to be 
disbursed in accordance with · tatem t 

~ 

WARNING: It is a crime to knowingly make false statements to the United States on this or any other similar form. Pena1t1es upon con·.·ct'o'' can 
include a fine and impnsonment For dciJ1ls see: Tille 18 U.S. Code Section tOOt and Sect1on 1010. 



WRITOF'O~SI~NINUNLAmm.DETAINER . ·~A.coDEANN.so.o•·•lD.m , 

.................... ,._. ......... A. ... ~~.A..r:..h .... , ............ -............ General Dtstnct Court 

RERJRNDATB 

r. &ct~ c:.. 
FILENO • 

~~~~~~} • _. ,.~·-~~-:--- OTYORCOUNTY 
·r"'. .J: , .... 

TO ANY AUTHORIZED OFFICER: 

You are hereby commanded in the name of the Commonwealth to cause the . 
Plaintift{s) to have possession of the following premises: 

~!:t 0 SouTH· ATt.A-N TIC. ·AU E 

:; . 
I 
a:. 
I 

i 

· ... 
.. ~·· , ...... ~ 

'I "' ~~ ·"':.~ 

You are further commanded to mak~ a return before me within 30 dfys of this 
~· . 

date as to the day and manner of execut~g this writ. 

r ~! ;-r-;z 
.. ·'································ ... ····················· 

DATE ISSUED 

, 

•' l 

t c•rttfy that the ~ocument to which ttata 
l authentication is aff1xed is a true cop~ of_ a 

recQrd in the Virginia Beach General D.strict 
. Court, that 1 have custody ·of the record and 
. that 1 am the custodian of tha .. r. 
3-:-1,~ ,s . ~ 

Date ( ) Clerk (---~--~~ / 

J d-a <J-8~ • 
A-1. cu 

WRIT OP POSSESSION IN UNLAWFUL 
DETAINER .. , 

. ...... tct~~.\,;i.N ... F. .. '-.P..o.5.B¥ ......... . 
~ PI.Aitfl'lft'(S) 

.......... ~ .. ~o~ ..... t.o.o.9 .......................... . 

·: .... V.." "j· ·' .n. ~-9.:. .. .8 .~. t..~ .. , .. J( .A. ..... . 

v . 
I· D 
.. , ....... ~.\~<1:\S.~l> ... G.J.A .. IY.l.AtWR .......... . 

I J \. DEfENDANTCS) 

, ........ P.ATR~.~. ,.fl ... X .. ·~ ~ .IJ. ~R ......... . 
_,/ .... .. .... S.:~O ... So.M.th ... fuJ~a.h~ ... flv.e 

\ . 
f 

. ..... \1. ~-HWl .. .R_ ~9:! _l·l· ... r..f..\ ......... . 

.................................. 23.':/.5../ .............. . 

CAME TO HAN~ 

DATI!ANDnME 

,SHERIFF 

EXECUTED by ta1tln1lnto 
possession of the within-named property. 

by:&.,···: 4•"'fl , ... ,. , " DEP SHEib ) I • , I 



· .. 

.,-. 24 HOUR 
NOTICE TO vAcATE 

..... ··· ·: ..... 

YOU ARE HEREBY NanFIED THAT YOU MUST VACATE THESE PREMISES 
WITHIN 24 HOURS AS ORDERED BY THE JUDGE OF THE GENERAL 
DISTRICT COURT. 

B. R. OVERMAN, Sheriff 

y,aou, • Sheriff Pink • P14intiff 

Z3Z 
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WUIN o. PAU .... OZf 

AI.LK:t r. l'A:tc•••• 
ofnn:c )I. olr.r.-oao" 
STIU'IIKII R. ~, .... A. .. 

Dt.uta B. foiCNAMAIIA 

LA.W OFFICES 

PAULSON. & FAJI'CHER, P. c. 

Vsaottru. BB.A.Cu, VatOIK"EA 113·'3·1 

November 7, 1986 

Richard G. and Patricia J. Maher 
550 South Atlantic Avenue 
Virginia Beach, VA 23451 

Re: FIVE DAY NOTICE TO PAY OR QUIT POSSESSION 

Dear Mr. and·Mrs. Maher: 

Tu~oarnoMws 

(00.&) 401-GGOO 

our File No. 
86-153 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Please accept this letter as five days notice to pay or quit posses­
sion of the premises located at 550 South Atlantic Avenue. 

You are presently $3,183.82 in arrears on rental payments due under 
your leaso of the subject property., You have continued to make 
untimely partial rental payments which this landlord is unwilling to 
tolerate. November's rent has not yet been received ($2,500), and 
there continues to be a shortfall in each or the three prior ·months' 
payments because of your failur~ to recoqnize the rent increase which 
has been in effect since Auqust 1,· 1986. In order to avoid immediate 
eviction you must remit payment in the above mentioned amount within 
five days of receipt of this letter. 

Notwithstandinq the above made demand, this letter also serves to qiva 
you thirty days notice .to vacate the pre~ises. This action has be3n 
taken in order to facilitate the sale of this property. Countless 
attempts to make arranqements with you to show the house to prospec­
tive-buyers of this property have been frustrated by your evasive. 
conduct. · 

Should full payment be received within the above specified time, you 
will be allowed to remain in possession for the next thirty··days. 
Thereafter, should it become necessary, the landlord will seek your 
removal from the property and will seek all other remedies available 
at law. 

Sincerely, 

PAULSON & FANCHER, P.C. 

__..-/. ,/, /; ' 
/_..Jl?.--f{._.f I· l_;,,H••'-~ 

Louis G. Paulson, Es~ire 

LGP/slc 

Z33 
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MARCH 25, 1986 

TO VIRGINIA BEACH FEDERAL: 

DEED OF TRUST NOTE DATED JANUARY 1, 1984 IN THE AMOUNT OF $6&,000.00 FROM 

WILLIAM AND KIMBERLY CROSBY TO ARNOLD AND DIANE AMOURSKY HAS BEEN PAID IN 

FULL. 

THE NOTE HAS BEEN TURNED OVER TO RICHARD AND PATRICIA MAYER. 

ARNOLD AMDURSKY DATE 

... ~ J-1· ·-

oRr 
239 
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Lovu G. PAUL&Olf 

.ALLI:lf P. P AJfCBBJl 

,JonN M •• Tr.PPOBJ)B 

STBPJDilf R. MBBlfAlf 

DLUm E. McNAMAllA. 

LAw OPPJ:cEs 

PAULSON & ~.ANCHER, P. c. 
1438 NOJITJI Galur NBC.: ROAD, SUl"l'B 101 

VIB.OIN:U BBACJI, VIROINI.6.. 23434 

March 5, 1986 

Richard G. and Patricia J. Maher 
550 South Atlantic Avenue 
Virginia Beach, VA 

Re: Sale of 550 South Atlantic Avenue 
Virginia Beach, Virginia 
o·ur File No. 85-146 

Dear Mr. and Mrs. Maher: 

TBLBPHONB 
(804) 481-6600 

I represent the Estate of William A. Crosby and Kimblyn F. 
Crosby, individually. As you are aware, you entered into an 
option agreement dated 14 June 84 with Mr. and Mrs. William 
A. Crosby whereby you were qranted an option to purchase sso 
South Atlantic Avenue in Virginia Beach, Virqinia. (See 
attached option agreement). 

Paragraph six of the option agreement states that at any 
time during said 15 month period after all the other condi­
tions of this agreement have been performed, the Mahers 
shall have the right to request and receive a general 
warranty deed~~.~~~,_ .th~ .. c~osbys conveying marketable tit~e to 
the property ... ~~~~ aa yo...,..a..~, . ' 
~~~!l.&-~-~~- ' ~ .aa a. raql.,t; -~' 
~:-~:h~~~xp ~"~th perloa, ' 

As I stated above, I represent the Estate of William A. 
Crc:>sby and it has become necessary to ~-~~i;h~ above des­
crJ.bed prop~rty as s~on as practical. !'l!!i.P{~Jr.fi~.:.~··~:J.~· 
~!.r.~x .. ~ix;t.~~.~:.~'···OJ} .~~a!t__~:t .. ;M:••~~~s!Sf and the ' 
!@.1:-~t.~-~:;_-c:~o-~aiaf' tlia previous ag;-eement is, ' 
m tac:E~: null ·and;..voldt Mrs. Crosby is, however, willing to 
permit you to purchase the property under the conditions of 
that option agreement if said closing takes place no later 
than 31 March 86. In the event that you are unable to close 
on this property·by the 31st of March, the property will 
immediately be placed on the market for sale. Please 
contact me immediately and inform me whether you intend to 
purchase the property. If so,· I will prepare a contract for 
you signature. 

. 241 



Richard G. and Patricia J. Maher 
March 5, 1986 
Page 2 

Please understand that it is not Mrs. crosby's intention to 
place you in an untenable position at this time, however, 
she feels that you have had ample time to attain financing 
and complete the transaction and, to date, you have failed 
to do so. Consequently, she feels that she must act in 
order to take advantage of the coming selling season. 

Thank you for your immediate attention to this matter. 

Sincerely, 

PA~L~O. / hC~P • ~ • 
' tv. /JJl!e l--+-

Lo is G. ~aulson, Esquire 

LGP/mat 

Attachment 

cc: File 

ZL\Z 
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.. \ ~1SC 
THIS DEED or BARGAIN, &ALB AHD ASSUJIPTIOM, uc1e 17th day 

of Auvuat, 1117, by and betv .. n Kiablyn P. CltOSBY, a viclov, 

Wll"-&-&-iecl, and KiUlyn r. CROSBY, becut~ix of t.be bute 

of Wi11iaa A. croaby, Gzoantor, and Victor a. PECK, ~ied, 

ho .. aole, Grantee. 

WIT x·z 8 8 Z T B: 

THAT, IN COHIIDDATIOH of the au. of Ten Doll an 

($10.00) caab in band paid by Grantee to G~antor and otbu 

9ood and valuable couideration, includiDIJ tbe ~ of 

Gzoantee, aa evidencacl by bia execution bezoeot, to -..- and 

diachazrv• the balance of that cezotain 1n4ebtedMaa wld•aced 

by one intereat bearint note dated Dec•"r 30, 1113, U.S. by 

Williaa A. ~our and Killblyn r. erouy, tndia; u cnuy 

coutnction Co•pany, payable to the order of VizgiDia Beach 

Federal saving• and Loan Aaaociation, in the orivinal 

principal aaount of Two Hundred lleven 'l'boua&Dd Dollua 

($211, OOO) and ••cured by deed of tnat of even date 

thenvitb, of ncol"d in Deed look 2301, pate 2101, the 

receipt and autficienoy of vbiab oonaidezoation an laenby 

acJcnovledg'ed, Grantor doea hereby tzoant, vitb covenant. of 

General warranty 4f Title and lfttliab Covenant• of ~ltle, 

unto Victor a. Peck, a ho•• aole, •• hia aole, aeparate, 

equitable eatate, tree fro• the cont~l, data, liabilltiu, .. 

.. rital right• or clai .. , includint dover, of hi• preaeat -· 

vife or any future wife that he uy have1 that be vill be 



BK2bbiiPG20 I Z· 

en~i ~leeS ~o enCUIIber or convey t.be aaid propezoty by bia 1101e. · 

ac~, vithou~ the couen~ or act of bia wife or any fu~ue 

vife be aay bave and vit.bout bezo joinint in executiDIJ any 

deed or •91:'•-n~ tha~ he uy uJce with zoeapec~ to tba Aid 

propenyr and tba~ he uall in all reapect• bold and be 

en~i~led ~o di•po•e of •aid property •• thOWJb be wu 

unaaniecS, all of the followincJ lo~ or parcel of land ly!Dg 

and beiq in the Ci~y of ViJ:Viftia -=, State of Vlqiaia1 

and being .ore particulazoly deacrtbe4 •• fo1lowaa 

ALL '!IIOIB cel:'tain lou, pleau or pansela of 
laneS, with ~· appvtuanau thereunto be10ft9inll 
and the iaprov~~• thereon, lyU.,, aituate aDd 
beift9 in the L~ven boroUGh of tbe ci~y of 
Vi1:9inia ... cb, Viqinia, an4 beiftv known, nUIIbued 
and cleaitnated aa IDT8 I L-w:l 17, in BIDCK 21, U 
ahovn on tha~ certain pla~ -~i~lecl •Jm&OBDIVIIIOII 
OF PAR'l' OP CROA'IAII BEACH, PllDICB88 AlllfB co. I V&. '.' 
da~ecl June 1114, ucle by c. A. _,ol:'tll, duly 
reaorde4 in 1:be Clerk '• Office of tbe Cizcui~ eouzt 
of the cl~y of Vizvinia -cb, VizviDia, 1ft .. , 
Book 37 1 at Pat• 11, refHuca to vblcb pla~ ia 
hereby .. de for a aore panicular daacrip~ion of 
Aid lo~a. 

l'l BBIHG the •- property conveyed to Vi111aa A. 
croaby and Kilablyn r. croa~»y, huband and vife, 
~z:aclincJ u cnaby couuua~lon co.puy, by ciMd of 
&mold 1. Alldw:aky aftd D. Diane AllduaJcy 1 bubaJ¥1 
and vife, da~ecl oea.-.r 7, 1111, ud recorded t· 
Deceaber 10, 1181, in the Clerk'• Office afore.. 
in Deed Book 2183 a~ Pate 4111 the aaicl Villiaa · 
croaby havift9 died ~eata~e on october 23, 1111, . 
by the ~era of bia 11111 recoJ:ded in the Clerk • • ·~ 
Office afore•aicl in Will ·loOk It, a~ Pate 1713, 
appointed JCiablyn r. Croaby Bxecu~rix vith 
authori~y to aell the laJlcl conveyed bereiJU the . 
aaicl JU.Jiblyn P. et:oaby havift9 duly qualified aa 
Bxecutrix under the teru of the Will evidenced by 
a certifica~e iaaued by the Cle~k'• Office on 

2 



ft1• conveyance 1• .. de •uject, boveve~, to a11 

...... nt•, reatzoiationa aft4 covenanta of rec:On tbat attect 
i 
• that pi'Operty jut bezoe1nabove deaa~ibecl. 

S'IAB OP VDlGIKD 

C:Xft 01' t)IAiJM'At r,B,o,Jk , a-vita 

fte fonplnv wr - cluly aclmovl~ lief- -

th1• 11 day Of ~ 1 1!117 1 by KilalfYII I' • 

«=By, vidov, not -=ied. ~-----

lly -1••1on expln•a -i--1~/fW • 
S'IAU 01' VDGDIU 

Clft or !l;A~Mj.oa flsoth , , to-vita 

The fo~ego1nf i.utzuaent na duly aclaaovledpd befon • 

3 
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Ky co .. i••ion •~pire•: ... 
t 

STATB 01' VIRGIHIA 

CITY 01' ---------------' to-vita 

IIY coaai••ion expire• a -& \ 1 a.\ 1 l 

'• ... Cl•rl'l 0//iCf·O/ IN Cwual Cowl 0/ v"' .... 1.-N.) 

19 .•.. &:..2 ...... ., .. \:.\~............... . • •• , ···-...... ..... ~~ .. 
c•rti/ic.,, •c••wl•lip•rtl th.Nio arc•••fl. .._i,•llto r•colfL '"T6• ,,.. ••,_ttl., IU.I-40! 

6a ,,, ,aiJ, irt '" -08111 o{l .. ~~.a::t ............... . 
TESTE: J. CURTIS FRUIT. Cl•rl 

4 

.. .. 

eertlfied te be a ··r-Rue e 
of record ln my custodY· 
J. Curtis Fruit. Clerk 

Circuit~ 
BY:"' ~Grk 



MeniU Lynch Cash •anagemenl Account· 
STANLEY VESKOLSKE 
CECELIA A. YESKOLSKE 

~~-:.2:~~\o. o_ / ~ 
112 

SPRING GROVE. VA 23881 ~'I 
,r- .. / J 1 · a·) 
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Merrill Lynch, 
Pierce, Fenner & Smith Inc. 
Mr.n1ber. Secur•lies Investor Proleclion Corporalion (SIPC) 

ACCOUNT NO. 
708-18648 

TAXPAYER NO. 
144-22-9945 

STATEMENT PERIOD 
09/28/85 TO 10/25/85 

YOUR DAILY ACCOUNT ACTIVITY 

')ATE TRANSACTION QUANTITY DESCRIPTION PRICE 

09 •••••••••••••••••••••••••• OPENING BALANCE •••••••••••••••••••••••• 

09 ~u CHECK 10112 
09 30 SOLD 

10 18 SHARE DIVIDEND 
10 18 CASH DIVIDEND 

10 21 BOUGHT 

PETER K BABBLASATT 
65000 CMA GOVERNMENT SECS FUND 

542 CMA GOVERNMENT SECS FUND 
CMA GOVERNMENT FUND 
FROM 9-20 THRU 10-17 

1 CMA GOVERNMENT SECS FUND 

DEBIT 

$65000.00 

$1o00 

Cash Management Account® 
Monthly Statement 

MR STANLEY YESKOLSKE AND 
MRS CECELIA A YESKOLSKE JTWROS 

CREDIT 

$.93 

$65000.00 

$o89 

CASH BALANCE 

$.93CR 

$o93CR 

CMA FUNDS 
ISA BALANCE 

141,03! 

76,03f 

10 25 o o o o o o o ....•....•. o o. o •.•. CLOSING BALANCE ••.••••.•••••••••.•••..•.•. o •••....• o o o o o o. o o o o o o o .• 

$1o82CR 

$o82CR 

$o82CR 

76,sar 

76,581 

76,581 

We urge you to keep this atement with your investment records. 
l'lf'ase 1utvtc;P. vn••• Account E~ecultve tmmP.ttiatPIV nt any discrepane'les In securities transacllons or Investment activity on Y?Ur 
slatnrnent ol account or ,, you contnmfllate changmp your address Send an couespondence relating to these mailers to the olltce 
sr•vlng yom account r c11 all other quco;tions about vnur statement, direct inquiries by telephone to t-800-CMA-INFO ( t-800·262-4636) 
or in writing to I' 0. Box t024. W01l1 Street Stahon. New York. New York 10269 When making Inquiries, please give your account number. 
S"l! ll:v:k of papc lor dehn•hons of ~ev terms and 101 balanc1ng oriSiruchons 
r:codP 709 7 Rev R /84 l'llnl('d on lJ S A 
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