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I VIRGINIA:

i

IN THE CIRCillT COURT FOR BEDFORD COUNTY

I

li

I RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders
Plaintiff,
I

!

l v.
i
:
1

MONETA BUILDING SUPPLY, INC.,

li

; A. S. CAPPELLARI,

'I

1:

r

ROSE MARY CAPPELLARI,

I

! DAVID L. CAPPELLARI,
1

!I

L
i:

and

I~

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDED BILL OF
COMPLAINT
Case No. 97-18259

)

: CAPPS HOME & BUILDING CENTER, INC., )
I

)

Defendants.

)

Plaintiff, Ronald L. Willard ("Willard"), files this Amended Bill of Complaint on
I

l behalf of Moneta Building Supply,

Inc. C'MBS ") and all its shareholders similarly situated,

I in the right of MBS and for its benefit, stating as follows:

I
I

1.

This is an action seeking equitable relief and ancillary monetary relief for

damage to plaintiff and other shareholders of MBS caused by the breach of fiduciary duties,
violation of statutory duties, fraudulent and conspiratorial conduct, and otherwise wrongful
actions of the defendants. Through these illegal and improper actions, the defendants have

WOODS. ROGERS

sought to accomplish indirectly what this Court has expressly forbidden them to do directly --
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I

i

r
!·the transfer of assets and control of MBS to defendant David L. Cappellari. Worse, the
:;r'

I:

defendants made this transfer for grossly inadequate value, for the purpose of benefitting

I·

:themselves and injuring MBS.
j~

!1

II

2.

Willard is a resident of Franklin County, Virginia.

3.

MBS is a Virginia corporation. Prior to the consummation of the scheme

i.

1:

li
: alleged herein, its principal place of business was in Bedford County, Virginia. MBS was
~·

engaged in the building supply business from its inception in 1978 until the defendants'
improperly and illegally transferred substantially all of its assets to defendant Capps Home &
Building Center, Inc. in 1997. MBS had been a very profitable company, consistently

. generating net profits of approximately $400,000.00 annually over the past ten years.
4.

Defendant A. S. Cappellari is the President and a Director of MBS.

5.

Defendant Rose Mary Cappellari is an Officer and a Director of MBS.

6.

Defendant David L. Cappellari is the former President of MBS and a former

Director of MBS. He is also the son of defendants A. S. Cappellari and Rose Mary
:. Cappellari.
7.

Defendant Capps Home & Building Center, Inc. ("Capps") is a Virginia

;: corporation engaged in the building supply business. Defendant David Cappellari is the sole
il
1:

or controlling shareholder of Capps.

rl

;;

8.

The shareholders of MBS, and their approximate percentages of ownership of

li
l' common stock, are as follows:
II
1!

•

li

•

1

•

~~ ~
~41ll.a•

•

.
A.S. Cappellan

Rose Mary Cappellari
Ronald L. Willard
David L. Cappellari

49.8%
25.4%
19.7%
5.1%

I

9.

i of §§

This action is brought as a shareholder's derivative action under the provisions

13.1-672.1 et seq. of the 1950 Code of Virginia, as amended.
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,j

I
.I

10.

1·

:I

Willard was a shareholder of MBS at the time of the acts complained of

jiherein, and he will fairly and adequately represent the interests of MBS in enforcing the
ji

jirights of MBS.
::

11.

Willard has made a written demand on MBS, dated December 30, 1996,

il

:.asking MBS to take suitable action with regard to the matters alleged herein. A copy of that

li

i.letter is attached hereto as Exhibit A. More than ninety (90) days have expired from the date
·:demand was made on MBS, and Willard has not received any response to this demand.
BACKGROUND
12.

In 1978 Willard, who was in the construction business, identified an opportu-

!: nity in the building supply business in the Smith Mountain Lake area. Willard believed that

ownership of a building supply business would be helpful to his construction business.

!:

13.

At approximately the same time, Willard met A. S. Cappellari, who asked

:Willard whether there were any positions available in Willard's construction business for
, David Cappellari.
14.

Willard informed A. S. Cappellari that no positions were available with his

: company, but that he (Willard) was about to acquire a building supply business and that

li·
j

1

perhaps David Cappellari could work in that business.

if

ii

15.

A. S. Cappellari then asked Willard if he (A. S. Cappellari) could be a co-

1:

li
1:

owner of the building supply business. Willard agreed that A. S. Cappellari could be a 50%

,I
'I

I! owner.

lI'
li

!·

I

I
•'

w~1
& ......,......

16.

A. S. Cappellari later informed Willard that for tax reasons he (A. S.

Cappellari) needed to own 80% of the business and that ownership needed to be vested in

1

11

Cappellari, Inc., a corporation owned by A. S. Cappellari, Rose Mary Cappellari, David

1:
,
1

Cappellari, and other members of the Cappellari family.

I!

r
'M#385522

~-

17.

Willard agreed to this proposal, but only on the condition that he be granted a

right of frrst refusal on any sale of the 80% of the stock to be owned by Cappellari, Inc.

j

I

Consequently, a written shareholder agreement was executed which gave Willard a right of
frrst refusal on such stock.
18.

David Cappellari became the President of MBS upon its formation. David

ICappellari had no experience in the building supply business or the construction business,
ji and

p

had never before operated a business.

I~
I!

19.

ii

During the early years of MBS, Willard devoted substantial time and effort

11

1:

,,

(without compensation) towards it success. Specifically, he was a primary customer of the

i: business, and he spent considerable time training David Cappellari and teaching him the

I'!.
1/

building supply business.

li

I'

20.

,:

In 1986, Cappellari, Inc. was dissolved and A. S. Cappellari, Rose Mary

li

;i Cappellari, and David Cappellari acquired its interest in MBS. Willard consented to the
II
I·

i: transfer of the stock owned by Cappellari, Inc. to A. S. Cappellari, Rose Mary Cappellari
r
1!

and David Cappellari.

h
I.

21.

I'

I'

Also in 1986, David Cappellari began expressing a desire to own some

II

il additional stock in MBS.
j

It was agreed that David Cappellari would acquire eight (8)

additional shares of MBS stock, and David Cappellari did so in 1986. Again, Willard

l consented to David Cappellari's acquisition of this stock.

I

I

22.

1:

In or about 1990, David Cappellari again expressed a desire to own additional

stock in MBS. He approached Willard about acquiring Willard's stock, but Willard declined
to sell.
WOODS. ROGERS
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23.

David Cappellari then attempted to purchase some of the stock owned by his

!rather (A. S. Cappellari). On this occasion, Willard did not consent to the proposed transfer

I

':and invoked his right of frrst refusal under the written shareholder agreement.
24.

Thereafter, in retaliation for Willard's insistence that the other shareholders

iabide by the tenns of the written shareholder agreement, A. S. Cappellari, Rose Mary

IiCappellari and David Cappellari began a campaign to oppress and punish Willard, and to
libenefit themselves, by misapplying assets of MBS and by paying exorbitant salaries and
!I
11

!:bonuses to themselves. They expressly threatened to bleed the company .. of profits by
!:

;:paying high salaries and bonuses unless Willard agreed to let David Cappellari acquire some
j!

::of his father's stock in MBS.
25.

In 1991, A. S. Cappellari, Rose Mary Cappellari and David Cappellari began

:, implementing their scheme.
I

26.

In 1991, the Cappellaris voted, over Willard's objection, to raise David

!iCappellari's salary from $62,700 to $110,000 and to award David Cappellari an extra cash
I

j,bonus of $35,000. The foregoing action took place at the end of 1991, a year in which the

;~
r,

jicompany's sales had declined by 12% and its net income had dropped by $115,000.00.
I

!•

:,

27.

'i

Additionally, A. S. Cappellari, Rose Mary Cappellari and David Cappellari all

.

/diverted assets and funds of MBS to their personal use. Both A. S. Cappellari and Rose

~~~Mary Cappellari admitted that they took items of inventory from the business without paying
j for

them, thereby committing acts of larceny against MBS and its shareholders. MBS assets

and funds were used to pay for personal expenses of these defendants, including but not
limited to items such as home repairs and country club dues. They also paid A. S.
j

Cappellari a salary which was grossly in excess of the value of any services he performed for

I

,I
I'

i

li
•I

I'!•

:: M#385522
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li

i

IMBS and which was not based on hours actually worked as directed by the directors of MBS
I

i by

a resolution properly adopted on or about January 15, 1988.

i

!

28.

I

In an effort to resolve their differences, Willard and David Cappellari reached

I
i

j

an agreement whereby David Cappellari would immediately acquire up to one-third of the

Istock of MBS, provided that Willard also be allowed to increase his ownership in MBS to
!one-third. They further agreed that David Cappellari would have the frrst right to acquire
I

1: the
;

remaining one-third of the stock from his parents, but that if he declined to do so Willard

would have such right.

1

!I'

29.

1:

r
j;

A. S. Cappellari and Rose Mary Cappellari refused to agree to the arrange-

ment set forth in the preceding paragraph.
THE FIRST ACTION
30.

it

On September 9, 1994, David Cappellari, A. S. Cappellari and Rose Mary

Cappellari filed an action in this Court against Willard seeking a declaratory judgment that

!·

:, the written shareholder agreement was no longer in effect. This action was filed because A.
'I
;;

i[ S.

and Rose Mary Cappellari wanted to transfer their stock in MBS to David Cappellari.

,I
lj

i Such a transfer would have permitted David Cappellari to acquire controlling interest in
li

: MBS, and would also have reduced the estate taxes payable upon the deaths of A. S.
I

Cappellari and Rose Mary Cappellari. For his part, David Cappellari desired to obtain
1

controlling interest in MBS so that he could control the operations of the company and

I

'!increase the distributions he received from MBS.

I

31.

After a bench trial in July, 1995, this Court ruled that the written shareholder

agreement was in full force and effect, and that any transfers of MBS stock by A. S.
WOODS. ROGERS
&HAZl..EGROJE~

Cappellari, Rose Mary Cappellari, either inter vivos or testamentary, were subject to

Atfmw)1al.au·

1!

Willard's right of first refusal.

II
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32.

The Cappellaris noted an appeal from this ruling and filed a petition for appeal

with the Supreme Court of Virginia, which denied their petition.
J

33.

In the same suit, Willard ftled a counterclaim seeking dissolution of MBS

I

because of the oppressive conduct of A. S. Cappellari and Rose Mary Cappellari as the
majority shareholders. This Court denied Willard's request for dissolution. but stated from

Ithe bench that:
i

I'm somewhat disturbed by some of the things that I have heard
during this trial yesterday and today about business practices of
the majority stockholders. Some of the things going on have
bordered on being oppressive .... [l]f conditions continue or get
worse in the future, then Mr. Willard would have a right to file
another suit in this Court for dissolution and ask me to dissolve
the corporation.

;j

li

!:
t

34.

Willard later learned that A. S. Cappellari, Rose Mary Cappellari and David

Cappellari used their positions as officers and directors of MBS to cause MBS to indemnify
1; themselves for the legal fees and expenses which they incurred in their personal and
I'
!1 unsuccessful effort to have the written shareholder agreement declared null and void.

THE SECOND ACTION

35.

On or about September 18, 1996, David Cappellari resigned as the President

li

1

! of MBS and as a Director of MBS, allegedly to open a competing building supply business

I

I(which business was incorporated only days later, on or about September 23, 1996, as
ICapps). At the time of his resignation, and for some time prior to it, David Cappellari had
1

been making plans to compete with MBS and, with the assistance of his parents, to gain

Icontrol of MBS' assets
J

w~s"'~
& I"IALLI:.UNJV t.{
~IliUM

36.

and business by circumventing the written shareholder agreement.

At that time, Willard became concerned that the Cappellaris were engaging in

Ia scheme to circumvent Willard's right of firSt refusal
i

ji

agreement. Specifically, Willard was concerned that:

tl

!! M#385522
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under the written shareholder

37.

(a)

A. S. Cappellari and Rose Mary Cappellari, being
the majority shareholders and sole directors of
MBS, and being in complete control of the corporation, intended to allow David Cappellari to
purchase some or all of the assets of MBS for use
in his new business;

(b)

A. S. Cappellari and Rose Mary Cappellari did
not intend to cause MBS to seriously compete
with David Cappellari' s new business; instead,
they intended to allow MBS to deteriorate while
David Cappellari's new business prospered, thereby effectively transferring control of MBS to
David Cappellari;

(c)

By virtue of the foregoing, that A. S. Cappellari,
Rose Mary Cappellari and David Cappellari
would accomplish indirectly what this Court
prohibited them from doing directly -- transferring
ownership and control of MBS to David Cappellari and circumventing Willard's right of frrst
refusal under the written shareholder agreement.

Therefore, in October, 1996 Willard filed an action in this Court under the

provisions of§ 13.1-747 of the 1950 Code of Virginia, as amended, against each of MBS,
1:

A. S. Cappellari, Rose Mary Cappellari and David Cappellari, seeking to dissolve MBS on

li

F

i! the grounds that the majority shareholders were acting in an oppressive and fraudulent
1:

!I

i manner as to Willard. The substance of Willard's suit against the Cappellaris was that they

I,

'I
j

were engaging in a scheme to harm MBS by allowing it to deteriorate, and to circumvent

I
11

Willard's right of frrst refusal under the written shareholder agreement.
38.

This Court held a hearing on October 24, 1996, at which Willard asked the

Court to enjoin the shareholders of MBS from competing against MBS until such time as
MBS had been liquidated and dissolved.
WOODS. ROGERS
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39.

A. S. Cappellari, Rose Mary Cappellari and David Cappellari opposed

~atL::t·

Willard's request for an injunction.
I,

!;
i,

li

II M#385522
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ji

I!

li
'I
II

40.

At this hearing, A. S. Cappellari testified under oath and denied that there was

I

i

Iany scheme to harm MBS or to effectively transfer ownership of MBS.

Indeed, he asserted

'that he intended to run MBS and that MBS would compete against David Cappellari and
Capps in the building supply business.
41.

Based, at least in part, on this sworn testimony of A. S. Cappellari, the Court

, denied Willard's request for an injunction.

l
THE THIRD ACTION

I!
!!

i;

!I

42.

On or about November 15, 1996, approximately two weeks after A. S.

!I

:i

l!

Cappellari testified to the contrary, A. S. Cappellari and Rose Mary Cappellari (as the sole

li

Officers and Directors of MBS) caused MBS to enter into a written agreement with David
Cappellari' s corporation, Capps, whereby MBS agreed to sell substantially all of its assets to
Capps.
43.

The contract between MBS and Capps was not an anns length transaction, and

its terms were not negotiated in a commercially reasonable manner.
,,"

44.

In causing MBS to enter into the contract with Capps, A. S. Cappellari and

I'

;;

i Rose Mary Cappellari did not exercise any independent judgment, nor did they engage in any
I'

.I informed, good faith decision-making process. Instead, they acted out of a personal desire to
i

I

see their son, David Cappellari, obtain control of MBS' assets for an unfairly low price and
out of a personal desire to lessen the impact of taxes on their respective estates. In so doing
they placed their personal interests above the best interests of MBS and its shareholders
(including Willard).
45.

A. S. Cappellari and Rose Mary Cappellari did not consider whether the

WOODS. ROGERS
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proposed sale of substantially all of MBS' assets was fair and in the best interests of MBS

AlftmtyfalA:r·

li

I

I
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i.

and its shareholders, and in fact they knew that the terms of the sale were not fair to MBS or
in the best interests of MBS and its shareholders.
46.

A meeting of MBS' shareholders was held on December 20, 1996, for the

purpose of considering and voting on the contract between MBS and Capps.
47.

Prior to this shareholders meeting, on December 10, 1996, Willard made a

written offer to purchase the same assets of MBS as set forth in the contract with Capps,
under the same terms and conditions as set forth in that contract, except that Willard offered
to pay at least $400,000.00 more than Capps had offered. Willard made this offer because
: he did not believe that the terms of the contract with Capps were fair to MBS because the

l

!

,; contract did not reflect fair value for the assets being sold by MBS.
I•
I
i

48.

A. S. Cappellari and Rose Mary Cappellari did not permit MBS to accept

:i Willard's offer, and indeed did not even cause MBS to consider Willard's offer, despite the
'I

:! fact that Willard had offered to pay $400,000.00 more than Capps for the same assets, and
I·

ii

i. under the same terms and conditions, as did Capps.
11

49.

Willard's offer was rejected out of hand to further the predetermined plan by

it

il A. S. Cappellari, Rose Mary Cappellari, David Cappellari and Capps to transfer the assets

li and business of MBS to David Cappellari and Capps.
I
1

50.

On December 13, 1996, Willard flied a Bill of Complaint in this Court

seeking, inter alia, judicial dissolution of MBS due to the oppressive conduct of MBS'

majority shareholders, and an injunction to prevent the December 20, 1996 shareholders
1

meeting from occurring. A hearing was held on December 17, 1996, in this Court on
Willard's request for an injunction. The Court denied Willard's request for an injunction.
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THE PRESENT ACTION

!I

,,
51.

\1

By letter dated December 19, 1996, hand delivered toMBS the day before the

!!MBS shareholder meeting, Willard again offered to purchase the same assets of MBS as set
I

/forth in the contract with Capps, under the same terms and conditions as set forth in that

~~contract, except that Willard at this time offered to pay at least $600,000.00 more than

[jCapps had offered. Willard also stated that he would likely pay more for the assets if given
I

!'an opportunity to investigate fully the nature and condition of the assets.
52.

A. S. Cappellari and Rose Mary Cappellari, the sole directors of MBS, who

:

.:together owned controlling interest in MBS, rejected Willard's offer out of hand because it
:would have prevented the consummation of their scheme with David Cappellari and Capps to
, transfer the assets and business of MBS to David Cappellari and Capps. As fiduciaries, A.
S. Cappellari and Rose Mary Cappellari had an obligation to MBS and its shareholders to
.:consider Willard's offer, since it would have maximized the value which would be paid to
MBS and, ultimately, the shareholders of MBS. Instead, A. S. Cappellari and Rose Mary
•I

1
;

Cappellari placed their personal interests ahead of the best interests of MBS and refused even

I'

I

'i

to have MBS consider Willard's competing offer or solicit any other offers.
53.

On December 20, 1996, a special meeting of the shareholders of MBS was

!I
'I
:held for the purpose of voting on the sale of assets to Capps.

54.

In an effort to insulate their improper conduct through the use of corporate

formalities, A. S. Cappellari and Rose Mary Cappellari caused MBS to retain counsel to
represent its interests at this meeting. They did so, however, only hours before the December 20, 1996 meeting, providing counsel for the corporation insufficient time to become
WOODS. ROOERS
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familiar with the issues raised by the proposed transaction. While counsel for the corporaI

:I tion was able to see that proper corporate "formalities" were followed at the meeting, A. S.

l;:i
i
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Cappellari and Rose Mary Cappellari: (a) deprived him of the information and authority
which were necessary for him to have protected the interests of MBS; and (b) refused to
j; postpone the sale of assets until a later date so that counsel for MBS could familiarize

Ihimself with the entire situation.
I
I

'

55.

At the meeting, A. S. Cappellari and Rose Mary Cappellari (by proxy) voted

I
Iin favor of the contract with Capps,

despite the fact that:

I

I'
,I

II

a.

They had a conflict of interest due to their personal desire to see
their son, David Cappellari, and his company, Capps, get the
assets of MBS for a price that was not fair toMBS;

b.

They had a personal interest in seeing the assets of MBS sold
for unfairly low value, in order to lessen the effect of taxes on
their respective estates, and therefore had an interest which was
in conflict with the interests of MBS;

c.

The price to be paid for the assets under contract was not
fair value for the assets which were to be transferred;

d.

The sale was not in the best interests of MBS or its
shareholders, and in fact was totally destructive of MBS
as a going concern; and

e.

Willard had offered to pay at least $600,000.00 more
than Capps for the same assets, and on the same terms,
yet A. S. Cappellari and Rose Mary Cappellari refused
even to consider this competing offer or to permit MBS
to consider it.

f.

They effectively established that MBS was worth at least $4 million by
offering to sell their family interest of approximately 80% on the same
basis as Willard's offer to sell his interest of approximately 20% in
MBS for $800,000.

!!

56.

Willard noted his competing offer and voted against the sale of assets to

Capps. However, together A. S. Cappellari and Rose Mary Cappellari controlled more than
two-thirds of the stock of MBS. Their votes in favor of the sale led to its approval.

WOODS. ROGERS
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1

57.

In voting in favor of the sale, A. S. Cappellari stated that he considered not

I
j)

li

only the best interests of MBS and its shareholders in evaluating Capps' offer, but that he

l M#385522
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also considered the best interests of MBS' employees and customers as well. This was
!improper, and was a breach of his duty to MBS and its shareholders.

l
58.

In late December, 1996 or early January, 1997, the transaction between MBS

and Capps was closed.
59.

As a result of the transaction between MBS and Capps, MBS has effectively

been put out of business. While MBS still exists as a corporate entity, all of the assets used
I

in its business operations have been transferred to Capps.

i!

r

60.

Capps is operating in the same location as did MBS, with MBS' employees

I! and assets, and selling building supplies and related materials to the same customers as did

!MBS. Capps is MBS in every respect, except that the income which MBS would have
I
'•

!;earned but for the plan set forth above is now being earned by Capps.
1:
!I

61.

1:

The amount paid by Capps to MBS for the assets of MBS was grossly

!
Jinadequate and unfair, and did not reflect fair value for the assets.
62.

!:

A. S. Cappellari, Rose Mary Cappellari, David Cappellari and Capps knew, or

II should have known, that the consideration being paid by Capps did not reflect fair value for

I

!the assets being sold by MBS, and knew that MBS would be damaged by their actions.
i

I

!

II
j

COUNT I -- DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTY
(Against Defendants A. S. Cappellari and Rose Mary Cappellari)
63.

The allegations contained in paragraphs 1 through 62, above, are restated as if

/fully set forth.
64.

As officers and directors of MBS, A. S. Cappellari and Rose Mary Cappellari

owed fiduciary duties to MBS. These duties included a duty of care and loyalty to MBS, as
~~

well as a duty to engage in an informed, good faith decision-making process in order to
determine whether the offer presented by Capps was in the best interests of MBS and its

Ishareholders.
i

! M#385522
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65.

In voting to approve the sale of substantially all of MBS' assets to Capps, on

I'II

II

the terms set forth the in the sale contract, A. S. Cappellari and Rose Mary Cappellari

~ breached the fiduciary duties they owed toMBS.
I
I

A. S. Cappellari and Rose Mary Cappellari caused MBS to agree to sell its

66.

assets to Capps for less than fair value. They failed to engage in an adequate decisionmaking process with regard to the transaction, and ignored information which indicated that
the price being offered was grossly inadequate. This information included, but was not

I!

limited to, the competing offer of Willard in which he offered to purchase the same assets as
Capps, on the same terms offered by Capps, for at least $600,000.00 more than the price
offered by Capps.
67.

In addition, A. S. Cappellari breached his fiduciary duties by improperly

;, basing his decision on factors other than what was in the best interest of MBS.
68.

As a direct result of the breach of duty by A. S. Cappellari and Rose Mary

;I Cappellari, MBS has been damaged in the amount of the difference between the fair market
;,

i; value of its assets and the price paid by Capps for those assets. This amount is at least
I,

, Three Million Seven Hundred Thousand Dollars ($3, 700,000. 00). Further, under the
1

provisions of§ 13.1-672.5 of the Code of Virginia, as amended, Willard is entitled to

1

II

I recover his

!
I

'I

l
I
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reasonable costs (including counsel fees) incurred herein.

COUNT II-- DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTY
(Against Defendants A. S. Cappellari, Rose Mary Cappellari and David Cappellari)
69.

The allegations contained in paragraphs 1 through 68, above, are restated as if

fully set forth.
70.

As officers and directors of MBS, A. S. Cappellari and Rose Mary Cappellari

Mmtty.lllt l.mD

Il owed fiduciary duties to MBS.
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71.

I

During the period when he was serving as an Officer and Director of MBS,

11

liDavid Cappellari owed fiduciary duties toMBS.
72.

;1
I

Prior to the time he resigned as an Officer and Director of MBS, David

I

jCappellari had been scheming, with the assistance of his parents, to gain control of MBS'

Iassets and business by circumventing the terms of the written shareholder agreement.
73.

A. S. Cappellari and Rose Mary Cappellari assisted David Cappellari in this

I

Jlscheme to transfer control of MBS' assets and business to David Cappellario In breach of
!I their fiduciary duties toMBS, all three of these defendants participated in the formulation
;I

;·and execution of a plan designed to aid themselves personally and financially, to circumvent
!:

i

::the written shareholder agreement, and to destroy MBS by transferring substantially all of its
.,assets to David Cappellari's new company for an unfairly low price.
d
i;

74.

Through these actions, A. S. Cappellari, Rose Mary Cappellari and David

!1 Cappellari breached their fiduciary duties to MBS

0

i:

i'
li

75.

As a direct result of the breach of duty by A. S. Cappellari, Rose Mary

li Cappellari and David Cappellari, MBS has been damaged in the amount of the difference
tl between

the fair market value of its assets and the price paid by Capps for the assets. This is

I!

I[ amount

is at least Three Million Seven Hundred Thousand Dollars ($3, 700,000 00)
0

0

I

Further, under the provisions of§ 13.1-672.5 of the Code of Virginia, as amended, Willard
is entitled to recover his reasonable costs (including counsel fees) incurred herein.
COUNT ill -- DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTY
(Against Defendants A. S. Cappellari, Rose Mary Cappellari and David Cappellari)
76.
WOODS, ROGERS
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The allegations contained in paragraphs 1 through 75, above, are restated as if

fully set forth.
77.

As Officers and Directors of MBS, A. S. Cappellari and Rose Mary Cappel-

lari owed fiduciary duties to MBS.

15
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78.

11

I[ David

Cappellari owed fiduciary duties toMBS.
79.

i/

During the period when he was serving as an Officer and Director of MBS,

I

I breached

While they served as Officers and Directors of MBS, these defendants

their fiduciary duties to MBS by:

!

a.

Authorizing and paying to David Cappellari salaries and bonuses which were unreasonable and
excessive;

b.

Adopting, without notice to or knowledge of Willard as an MBS
shareholder and director, a profit-sharing and/or retirement plan to
benefit David Cappellari;

c.

Diverting assets and funds of MBS to their personal use;

d.

Using assets and funds of MBS to pay for personal expenses;

e.

Authorizing and paying to A. S. Cappellari a
salary which was grossly in excess of the value of
any services he performed for MBS, and which
was contrary to an earlier decision of the directors
to pay A. S. Cappellari solely for hours worked.

f.

Causing MBS to indemnify them for expenses
(including counsel fees) which they incurred in
attempting to further their own personal interests
by unsuccessfully challenging the validity and
enforceability of the written shareholder agreement.

li
I!
t!

lit:

!i

80.

In these ways, and others, these defendants attempted to carry out their plan to

~ "bleed the company" of profits because Willard would not agree to let David Cappellari
il acquire additional shares of his parents' stock in MBS.
I

81.

In taking these actions, these defendants were, in actuality, stealing from MBS

and its shareholders, in breach of their fiduciary duties.
WOODS. ROGERS
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82.

Had the defendants not taken the actions outlined above, MBS would have

AlllmtysllllAW

been even more profitable, and the shareholders would have received a larger return on their
investment.
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!

83.

As a direct result of the breaches of duty by A. S. Cappellari, Rose Mary

I

ICappellari and David Cappellari, MBS bas been damaged in an amount not less than
1

$500,000.00. These defendants should be required to restore this amount toMBS to
compensate it for the reasonable value of the assets which were improperly and illegally

·diverted by the defendants. Further, under the provisions of§ 13.1-672.5 of the Code of
Virginia, as amended, Willard is entitled to recover his reasonable costs (including counsel
I

1
1

,i

1

fees) incurred herein.
COUNT IV-- DERIVATIVE CLAIM TO VOID TilE SALE OF MBS' ASSETS
TO CAPPS BASED ON VIOLATION OF VIRGINIA CODE§ 13.1-691
(Against Defendants A. S. Cappellari, Rose Mary Cappellari and Capps)

84.

The allegations contained in paragraphs 1 through 83, above, are restated as if

,,~ i

;; fully set forth.
I!

'

85. · At the time that the sale of MBS' assets to Capps was approved by the

li shareholders of MBS, A. S. Cappellari and Rose Mary Cappellari each had a conflict of
,: interest with respect to the transaction in that they each had a direct or indirect personal

li

li interest in seeing the sale of MBS'

assets to Capps approved.

I'

i:

86.

A. S. Cappellari and Rose Mary Cappellari, who were at the time Officers and

lj Directors of MBS,

voted their shares in favor of the sale of MBS' assets to Capps. Willard

voted his shares against the proposed sale. However, because A. S. Cappellari and Rose
1

Mary Cappellari together controlled more than two-thirds of the stock of MBS, their votes

! were sufficient to assure approval of the transaction.

i
J

87.

The transaction was never authorized, approved or ratified by a majority of the

Idisinterested directors of MBS, or by a majority of the members of any committee, as
w~
&

Attomeyut!J:U'

~

required for a conflict of interest transaction under the provisions of§ 13.1-691 of the 1950

I Code of Virginia,

as amended.

!I
jr

M#385S22
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88.

I inadequate,

i
;
1

The transaction was not fair toMBS. In fact, the sale price was grossly
and as a result MBS received unfair value for its assets, and has effectively been

put out of business.

iI

89.

I
j[ Director

l!

The failure of A. S. Cappellari and Rose Mary Cappellari to comply with the

conflict of interests statute makes the transaction between Capps and MBS voidable.

90.

The transaction should in fact be voided, particularly in light of the competing

1:

!!

offer by Willard to purchase the same assets as Capps, upon the same terms as Capps, for a

:!
J

price at least $600,000.00 higher than that offered by Capps.
91.

Because Capps has assumed control of MBS' assets and business, and is in

1:

:. effect operating as MBS under another name, it is a necessary party as to this Count of the

I'

.,1:

; Amended Counterclaim in order for the Court to grant full and complete relief.
I;
COUNT V --DERIVATIVE CLAIM FOR VIOLATIONS OF
VIRGINIA CODE § 18.2-499 ET SEQ.
(Against All Defendants)
92.

The allegations in paragraphs 1 through 91, above, are restated as if fully set

93.

The foregoing conduct of A. S. Cappellari, Rose Mary Cappellari, David

I

:·forth.
i

i:
1:

!i

1:

!; Cappellari and Capps constitutes a violation of Va. Code §§ 18.2-499 and 18.2-500 in that

I! they combined, associated, agreed, mutually undertook or concerted together for the purpose

! of willfully and maliciously injuring MBS in its business.

~

94.

A. S. Cappellari and Rose Mary Cappellari each had an independent personal

I! stake in achieving the illegal and improper objective of transferring the assets and business of

I,j MBS to David Cappellari and Capps, in that each stood to gain a personal financial benefit,
w~'·
1

Ias well as personal satisfaction, from the consummation of this scheme.

& __,.....

I

lj:!
:I

!i
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i.

I
I

I
I

I

95.

As a result of the conspiracy by the defendants to harm MBS in its business,

1IMBS was damaged in that it received inadequate and unfair value for its assets, and has
!effectively been put out of business. The monetary damage toMBS is the amount of the
I
difference between the fair value of its assets and the price paid by Capps for the assets.
96.

Under the provisions of§ 18.2-500 of the 1950 Code of Virginia, as amended,

MBS is entitled to an award of treble damages, and to recover its attorneys fees and costs
i
i.
ed
:mcurr

II

herem.
.

COUNT VI-- DERIVATIVE CLAIM FOR COMMON LAW CONSPIRACY
(Against All Defendants)

:j

:!

fl

,,ji

,:
1;
1:

i:
II

97.

The allegations contained in paragraphs 1 through 96, above, are restated as if

fully set forth.
98.

The foregoing conduct of A. S. Cappellari, Rose Mary Cappellari, David

II Cappellari and Capps constitutes a conspiracy to harm MBS in that the defendants combined,

I! associated, agreed, mutually undertook or concerted together for the purpose of carrying out

Ii an illegal and improper scheme to transfer the assets and business of MBS to David Cappel-

Ili lari and Capps.
!;

99.

MBS has been damaged as a direct and proximate result of the conduct of

~~A. S. Cappellari, Rose Mary Cappellari, David Cappellari

and Capps in that it received

i inadequate and unfair value for its assets, and has effectively been put out of business.
!
j

100.

The monetary damage to MBS is the amount of the difference between the fair

I

i

ivalue of its assets and the price paid by Capps for the assets.
I

COUNT VII-- DERIVATIVE CLAIM FOR IMPOSffiON OF
A CONSTRUCTIVE TRUST
(Against Defendant Capps)
101.
1

1
1
1

li
I

fully set forth.
M#385522
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I

I

102.

By virtue of the wrongful conduct alleged herein, Capps has acquired not only

1

the assets of MBS, but is being unjustly emiched by earning income through the use of those
assets.
103.

Such income rightfully belongs toMBS, and it is contrary to the principles of

Iequity that Capps should retain that income.
1

104.

A constructive trust should be imposed on the assets and income of Capps to

!I

iiprevent a failure of justice.

i

li
!I
lo

WHEREFORE Willard requests that the Court enter an Order:

A.

Awarding MBS compensatory damages in the amount of THREE MILLION
SEVEN HUNDRED THOUSAND DOLLARS ($3,700,000.00), or such other
amount as may be shown by the evidence, representing the difference between
the actual price received by MBS for its assets and the fair value of these
assets, as requested in Count I of this Amended Bill of Complaint;

B.

Awarding MBS compensatory damages in the amount of THREE MILLION
SEVEN HUNDRED THOUSAND DOLLARS ($3,700,000.00), or such other
amount as may be shown by the evidence, representing the difference between
the actual price received by MBS for its assets and the fair value of those
assets, as requested in Count n of this Amended Bill of Complaint;

C.

Requiring defendants A. S. Cappellari, Rose Mary Cappellari and David
Cappellari, jointly and severally, to pay the sum of $3,700,000.00, or such
other sum as may be shown by the evidence, to MBS as reasonable compensation for the assets which were improperly and illegally diverted from MBS by
the defendants, as requested in Count m of this Amended Bill of Complaint;

20
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D.

Voiding the transaction by which the assets of MBS were sold to Capps, as
requested in Count IV of this Amended Bill of Complaint;

E.

Awarding monetary damages to MBS in the amount of the difference between
the fair value of its assets and the price paid by Capps for the assets, and
further awarding MBS treble damages and attorneys fees under the provisions
of Code§ 18.2-500 of the 1950 Code of Virginia, as amended, as requested in
Count V of this Amended Bill of Complaint;

F.

Awarding monetary damages to MBS in the amount of the difference between
the fair value of its assets and the price paid by Capps for the assets, as
requested in Count VI of this Amended Bill of Complaint;

G.

Imposing a constructive trust over the income and assets of Capps, for the
benefit of MBS, and requiring that the income of Capps (as detennined fairly
and by generally accepted accounting principles) be distributed to the shareholders of MBS in accordance with their percentage of ownership in MBS, as
requested in Count VII of this Amended Bill of Complaint;

H.

Awarding Willard, on behalf of MBS, his reasonable expenses, including
attorneys fees and court costs, incurred herein in accordance with§ 13.1-672.5
of the 1950 Code of Virginia, as amended; and

G.

Awarding such other relief as the Court may deem just and proper.

RONALD L. WILLARD, on behalf of
Moneta Building Supply Inc. and all its shareholders
WOODS. ROGERS
&HAZI..EGROVEl
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William B. Poff, Esq.
Mark D. Loftis, Esq.
I
jWOODS, ROGERS & HAZLEGROVE, P.L.C.
·1First Union Tower, Suite 1400
10 South Jefferson Street
1P. 0. Box 14125
Roanoke, Virginia 24038-4125
Telephone: (540) 983-7600
I

I

1

Fax: (540) 983-7711

George I. Vogel, D, Esq.
jVOGEL & CROMWELL
iP.O. Box 18188

!Roanoke, Virginia 24014
1! Telephone: (540) 982-1220
!! Fax:

(540) 982-0422

Counsel for Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY

)
)

RONALD L. WILLARD,

)
)

Plaintiff

)
)

v.

)

Chancery No. 97-18259

)

MONETA BUILDING SUPPLY, INC.
et al.,
Defendants.

)
)
)
)

____________________________ )
)

ANSWER OF MONETA BUILDING SUPPLY, INC.
Comes now Moneta Building Supply,
counsel,

and

for

its

answer

to

Inc. ,

plaintiff's

( 11 MBS 11 )

amended

,

bill

by
of

complaint states as follows:
1.

Plaintiff's amended bill of complaint seeks money

damages and other relief from defendants, A. s. Cappellari, Rose
Mary Cappellari,

David L.

Cappellari and Capps Home

Center, Inc. purportedly for the benefit of MBS.
essentially

an

action

shareholders

of MBS.

between

the

Accordingly,

a

Building

such lawsuit is

minority
response

&

and

majority

by MBS to

the

allegations contained in each paragraph of plaintiff's amended bill
of

complaint

is

not

required.

To the

extent a

response

is

required, MBS hereby denies all allegations not expressly admitted

~

ILED IN THE CLERK'S OFF:CE
~~E£>~0]0 COUN~ CIRCUIT COURT

The~of ~

Z/

192-7

TESTE:----------
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herein. MBS further asks this Court to protect the interests of MBS
in this action.
WHEREFORE, Moneta Building supply, Inc. prays for this
Court to protect the interests of MBS in this action and after the
interests of MBS have been protected, to dismiss this lawsuit and
award to MBS its costs incurred in the defense of this action.
MONETA BUILDING SUPPLY, INC.

~liam w.

B. Hopkins, Jr.
Stephen
Lemon
Martin, Hopkins & Lemon, P.C.
P.O. Box 13366
10 South Jefferson St., Suite 1000
Roanoke, Virginia 24033-3366

2

24

CERTIFICATE
I, William B. Hopkins, Jr., do hereby certify that a true
and correct copy of the foregoing answer

of Moneta Building

Supply, Inc. was mailed or cause to be delivered to William B.
Poff, Esq., Woods, Rogers & Hazlegrove, P.L.C., First Union Tower
Suite 1400, 10 South Jefferson St., Roanoke, Virginia 24038-4125
and George I. Vogel, II. Esq., Vogel & Cromwell, P.O. Box 18188,
Roanoke, Virginia 24014 counsel for plaintiff and P. Brent Brown,
Esq., carter, Brown

&

24016 counsel for A.

Osborne, 1401 Franklin Rd., Roanoke, Virginia

s.

Cappellari and Rose Mary Cappellari and

William R. Rakes, Esq. Gentry, Locke, Rakes & Moore, 10 Franklin
Rd., Roanoke, Virginia 24011 for Capps Home

&

Building Supply, Inc.

and David Cappellari, this 30th day of May, 1997.
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VIRGINIA:
IN lHE CIRCUIT COURT FOR THE COUNTY OF BEDFORD

RONALD L WILLARD,

)
)
)

Plaintiff,

)

)

~

Case No. 97-18259

)
MONETA BUILDING SUPPLY, INC.,
)
)
AS. CAPPELLARI,
)
)
ROSE MARY CAPPELLARI,
)
)
DAVID L. CAPPELLARI
)
)
and
)
)
CAPPS HOME & BUILDING CENTER, INC.,)
)
Defendants.
)

nh

(ydJft

'6EMURRER AND GROUNDS OF DEFENSE

Come now the defendants, David L. Cappellari and Capps Home & Building
Center, Inc. ("Capps"), by counsel, and file their responsive pleading to the plaintiff's
Amended Bill of Complaint.
DEMURRER

Pursuant to Va Code Ann. § 8.01-273, the defendants David L. Cappellari and
Capps demur to the plaintiffs Amended Bill of Complaint (the "Amended Complaint") and
RLED IN THE CLERK'S OFF:CE

ED~C?_~D C~= COURT
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state that it is not sufficient at law and ought not to be prosecuted on the following
grounds:
A. Demurrer as to Counts I through III
(Derivative Claims for Breach of Fiduciary Duty)

1.

Counts I through

m do

not state a cause of action and fail to state facts

upon which the relief demanded could be granted.
2.

The allegations made in support of Counts I through III are insufficient to

establish a breach of fiduciary duty by any defendant.
B. Demurrer as to Count IV
(Claim for Violation of§ 13.1-691
3.

Count IV does not state a cause of action and fails to state facts upon which

the relief demanded could be granted.
4.

The facts alleged do not support the finding that a conflict of interest

transaction occurred.
5.

Virginia Code§ 13.1-691 does not require the creation of a committee under

the facts alleged.
6.

The facts alleged are insufficient to establish a violation of the director

conflict of interests statute, Virginia Code § 13.1-691.
C. Demurrer as to Counts V and VI
(Statutory and Common Law Conspiracy)
7.

Counts V and VI of the Amended Complaint do not state a cause of action

and fail to allege facts upon which the relief demanded could be granted. Counts V and

7572\1\3S8220.1
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VI recite only conclusory assertions without supporting factual allegations and fail to allege
any unlawful purpose.
8.

The Amended Complaint alleges insufficient facts supporting the existence

of a conspiracy.
9.

The Amended Complaint does not allege that the asserted conspiracy

resulted in any breach of the shareholder agreement by any defendant.
10.

Count V is barred by the doctrine of intracorporate immunity.

WHEREFORE, having fully responded to the allegations stated against them in the
Amended Complaint, defendants David L. Cappellari and Capps respectfully requests that
Counts I through VI of the Amended Complaint be dismissed with prejudice.

GROUNDS OF DEFENSE

Without waiving the foregoing Demurrer, the defendant David L. Cappellari and
Capps, for their Grounds of Defense to the plaintifrs Amended Bill of Complaint, state
as follows:
1.

The defendants, David L. Cappellari and Capps, admit that the plaintifrs

Amended Complaint seeks equitable and ancillary monetary relief.

The remaining

allegations contained in paragraph 1 of the Amended Complaint are denied.
2.

The defendants, David L. Cappellari and Capps, admit the allegation

contained in paragraph 2 of the Amended Complaint.
3.

The defendants, David L. Cappellari and Capps, admit that MBS is a

Virginia corporation, and that MBS has been engaged in the building supply business since

7572\1\358220.1
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1978. The remaining allegations contained in paragraph 3 of the Amended Complaint are
denied.
4.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraphs 4, 5, and 6 of the Amended Complaint.
5.

For answer to paragraph 7 of the Amended Complaint it is admitted that

Capps Home & Building Center, Inc. is a Virginia Corporation. The remaining allegations
in said paragraph are denied.
6.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraphs 8 and 9 of the Amended Complaint.
7.

For answer to paragraph 10 of the Amended Complaint it is admitted that

plaintiff is a shareholder of MBS. The remaining allegations in said paragraph are denied.
8.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 11 of the Amended Complaint.
9.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 12, 13, 14, 15, 16 and 17 except he admits that a Stock Purchase
Agreement was executed by Moneta Building Supply, Inc., Cappellari, Inc., Ronald W.
Willard and Brenda C. Willard on December 1, 1978.
10.

The defendants, David L. Cappellari and Capps, admit that he became the

President of MBS upon its formation. The remaining allegations in paragraph 18 of the
Amended Complaint are denied.
11.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 19 of the Amended Complaint.
7572\1\358220.1
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12.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraphs 20, 21, 22 and 23 of the Amended Complaint.
13.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 24, 25, 26, 27, 28 and 29 of the Amended Complaint~

14.

For answer to paragraph 30 of the Amended Complaint it is denied that AS.

Cappellari and Rose Mary Cappellari filed a declaratory judgment action. Said action was
filed by David L. Cappellari. The remaining allegations in paragraph 30 are denied.
15.

The allegations contained in paragraphs 31 and 32 of the Amended

Complaint are admitted, except that the appeal described in paragraph 32 was filed by
David L. Cappellari, not the Cappellaris as alleged.
16.

For answer to paragraph 33 of the Amended Complaint, David L. Cappellari

and Capps admit that plaintiff filed a counterclaim seeking dissolution of MBS and that
the Court denied plaintiffs request, but have no knowledge as to the circumstances or
accuracy of the quote set forth in said paragraph. Because such quote was not part of the
ruling, it is inappropriately included in the Amended Complaint.

Therefore, these

defendants move that the quotation in paragraph 33 be stricken from the Amended
Complaint.
17.

The defendant, David L. Cappellari, denies the allegations contained in

paragraph 34 of the Amended Complaint.
18.

The defendant, David L. Cappellari, admits that he resigned as the President

and as a Director of MBS on or about September 18, 1996. The remaining allegations
contained in paragraph 35 of the Amended Complaint are denied.
7572\1\358220.1
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19.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 36 of the Amended Complaint.
20.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraphs 37, 38, 39, 40 and 41 of the Amended Complaint.
21.

For answer to paragraph 42 of the Amended Complaint it is admitted that

MBS and Capps entered into an Asset Purchase Agreement on or about November 15,
1996. The remaining allegations contained in paragraph 42 are denied.
22.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 43, 44, and 45 of the Amended Complaint.
23.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraph 46 of the Amended Complaint.
24.

For answer to paragraph 47 of the Amended Complaint it is admitted that

plaintiff made a conditional written offer to purchase the assets of MBS prior to the
shareholder's meeting on December 20, 1996, however, this offer was made after the MBS
Board of Directors had approved and MBS and Capps had executed the Asset Purchase
Agreement subject only to shareholder approval.
25.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 48 and 49 of the Amended Complaint.
26.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraph 50 of the Amended Complaint.
27.

For answer to paragraph 51 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, admit that plaintiff made a written offer to purchase the
7572\1\358220.1
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assets of MBS prior to the shareholder's meeting on December 20, 1996, however, this
offer was conditional and made after MBS and Capps had executed the Asset Purchase
Agreement.
28.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 52 of the Amended Complaint.
29.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraph 53 of the Amended Complaint.
30.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 54 of the Amended Complaint.
31.

For answer to paragraph 55 of the Amended Complaint, the defendant,

David L. Cappellari and Capps, admit that A.S. Cappellari and Rose Mary Cappellari
voted by proxy in favor of the Asset Purchase Agreement with Capps. The remaining
allegations contained in paragraph 55 are denied.
32.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraph 56 of the Amended Complaint.
33.

For answer to paragraph 57 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, are not advised as to what AS. Cappellari and Rose May
Cappellari considered in voting in favor of the sale.
34.

The defendants, David L. Cappellari and Capps, admit that the transaction

closed in January of 1997 as alleged in paragraph 58 of the Amended Complaint.
35.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 59, 60, 61 and 62 of the Amended Complaint.
7572\1\358220.1
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36.

For answer to paragraph 63 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
35 above as if fully set forth.
37.

The defendants, David L. Cappellari and Capps, are not parties to Count I

of the Amended Complaint but to the extent they are required to respond, they deny the
allegations contained in paragraphs 64, 65, 66, 67 and 68.
38.

For answer to paragraph 69 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
38 above as if fully set forth.
39.

The defendants, David L. Cappellari and Capps, are not parties to Count II

of the Amended Complaint but to the extent they are required to respond, they deny the
allegations contained in paragraphs 70, 71, 72, 73, 74 and 75.
40.

For answer to paragraph 76 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
39 above as if fully set forth.
41.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 77, 78, 79, 80, 81, 82, and 83 of the Amended Complaint.
42.

For answer to paragraph 84 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
41 above as if fully set forth.
43.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraph 85 of the Amended Compliant.
7572\1\358220.1
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44.

The defendants, David L. Cappellari and Capps, admit the allegations

contained in paragraph 86 of the Amended Complaint.
45.

The defendants, David L Cappellari and Capps, deny the allegations

contained in paragraphs 87, 88, 89, 90 and 91 of the Amended Complaint.
46.

For answer to paragraph 92 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
45 above as if fully set forth.
47.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 93, 94, 95 and 96 of the Amended Complaint.
48.

For answer to paragraph 97 of the Amended Complaint, the defendants,

David L. Cappellari and Capps, restate their answers contained in paragraphs 1 through
47 above as if fully set forth.
49.

The defendants, David L. Cappellari and Capps, deny the allegations

contained in paragraphs 98, 99 and 100 of the Amended Complaint.
50.

For answer to paragraph 101 of the Amended Complaint, the defendant,

David L. Cappellari, restates his answers contained in paragraphs 1 through 49 above as
if fully set forth.
51.

The defendants, David L Cappellari and Capps, deny the allegations

contained in paragraphs 102, 103, and 104 of the Amended Complaint.
52.

The defendants, David L. Cappellari and Capps, deny all allegations in the

Amended Complaint not expressly admitted herein.

7572\1\358220.1
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53.

The defendants, David L. Cappellari and Capps, allege that the essence of

the Amended Bill of Complaint is a desire on the part of the plaintiff to have the Court
join him in substituting their business judgment (that of the Court and that of a minority
shareholder) for the business judgment of the board of directors and majority shareholders.
Plaintiff's claims are unwarranted and improper under the facts alleged in the Amended
Bill of Complaint.
WHEREFORE, the defendants, David L. Cappellari and Capps, pray that the
Amended Bill of Complaint be dismissed with their costs and such other further relief as
equity may require awarded to them.
AFFIRMATIVE DEFENSES

FIRST DEFENSE
Counts I through IV of the Amended Complaint fail to state a cause of action or
to state facts upon which the relief demanded can be granted.
SECOND DEFENSE
Counts V and VI of the Amended Complaint fail to state a cause of action or to
state facts upon which the relief demanded can be granted because they allege insufficient
facts supporting the existence of a conspiracy.
THIRD DEFENSE
Counts V and VI are barred by the doctrine of intracorporate immunity.

7572\1\358220.1
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WHEREFORE, having fully responded to the allegations stated against them in the
Amended Bill of Complaint, the defendants, David L. Cappellari and Capps respectfully
request that the Amended Bill of Complaint be dismissed with prejudice.

DAVID L. CAPPEUARI
CAPPS HOME & BUILDING CENTER, INC.

By:

1

William R. Rakes (VSB No. 3481)
M. Christina Floyd (VSB No. 34363)
GENTRY LoCKE RAKEs & MooRE
P.O. Box 40013
Roanoke, VA 24038-0013
(540) 983-9374
Counsel for Defendant,
David L. Cappellari and
Capps Home & Building Center, Inc.
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A.A.A~Of Counsel

CERTIFICA1E OF SERVICE
(k

I hereby certify that on the JO day of May, 1997, I served the foregoing Demurrer,
Grounds of Defense and Affirmative Defenses, by first-class mail on William B. Poff,
Esquire and Mark D. Loftis, Esquire of Woods, Rogers & Hazlegrove, P.LC., P.O. Box
14125, Roanoke, VA 24038-7600 and George I. Vogel, ll, Esquire, Vogel & Cromwell,
P.O. Box 18188, Roanoke, VA 24014, counsel for plaintiff, Ronald L. Willard; P. Brent
Brown, Esquire of Carter, Brown & Osborne, 1401 Franklin Road, S.W., Box 13206,
Roanoke, VA 24032, counsel for defendants, A S. Cappellari and Rose Mary Cappellari;
and William B. Hopkins, Jr., Martin, Hopkins & Lemon, P.C., Suite 1000, First Union
Tower, 10 S. Jefferson Street, Roanoke, VA 24001, counsel for defendants, Moneta
Building Supply, Inc.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD
RONALD L. WILLARD,

)
)

Plaintiff,

)
)

v.

)

MONETA BUILDING SUPPLY, INC.
et al.,

)

RESPONSIVE PLEADING

)
)

Case No. CH97-18259

)

Defendants.

)

COME NOW the Defendants, A. s. Cappellari ("Mr. Cappellari")
and Rose Mary Cappellari ("Mrs. Cappellari") , by counsel, and
file their responsive pleading to the Plaintiff's Amended Bill of
Complaint.

~EMURRER

Defendants A.

s. Cappellari and Rose Mary Cappellari, by

counsel and pursuant to

§

8.01-273 of the Code of Virginia, 1950,

as amended, demur to the Amended Bill of Complaint of Plaintiff
Ronald L. Willard, hereinafter referred to as Plaintiff, filed in
l·

I

'•
ii

I

this Court, and state that Plaintiff's request for compensatory
damages, avoidance of the transaction by which the assets of MBS
were sold to Capps Home and Building Center, Inc., and other
monetary and equitable forms of relief is not sufficient in law
and ought not be prosecuted on the following grounds:

CARTER, BROWN
&OSBORNE, P.C.
ROANOKE. VIRGINIA

1.

The Complaint fails to properly plead grounds upon

which the relief demanded can be based, inasmuch as the courses
of conduct alleged by the Plaintiff do not rise to the levels of
breach of fiduciary duties, fraud, conspiratorial conduct or any
other unlawful actions,

38

factual basis upon which to ground his requests.
2.

As to Counts I, II and III of the Plaintiff's Amended

Bill of Complaint, under current law, the courses of conduct
alleged by the Plaintiff do not constitute breach of fiduciary
duties.
a.

The allegations contained in the Amended Bill of

Complaint are insufficient to establish a breach of fiduciary
I

i~

duty by Defendants, Mr. and Mrs. Cappellari.
b.

The allegations contained in the Amended Bill of

Complaint recite only conclusory assertions without supporting
factual allegations and fail to allege any unlawful purpose by
the Defendants, Mr. and Mrs. Cappellari.
3.

As to Count IV of the Plaintiff 1 s Amended Bill of

Complaint, the facts alleged are insufficient to establish a
violation of the Director Conflict of Interest statute, Virginia
Code Ann.
4.

§

13.1-691.

As to Counts V and VI of the Plaintiff's Amended Bill

of Complaint, the allegations of conspiracy are barred by the
doctrine of intracorporate immunity.
5.

As to the general allegations of fraud contained in the

Plaintiff's Amended Bill of Complaint, the Plaintiff has failed
to state what actions by the Defendants Mr. and Mrs. Cappellari
CARTER. BROWN
&OSBORNE. P.C.
ROANOKE, VIRGINIA

Additionally,

it claims were fraudulent.

the Defendant has

failed to properly plead the elements of fraud.
is

alleged,

the

party

making

the

claim

Whenever fraud

must

state

with

specificity those actions constituting fraud, and facts, rather
-2-

j
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.I

than

legal

conclusions must

be

alleged

in

order

that the

responding party have the opportunity of shaping its defense.
WHEREFORE, Defendants Mr. and Mrs. Cappellari respectfully
request that this Court sustain this Demurrer and dismiss with
prejudice Plaintiff's Amended Bill of Complaint filed against Mr.
and Mrs. Cappellari, and grant the Defendants their attorneys•
fees, costs and such other relief as is meet and just.

~SWER
Without waiving the foregoing Demurrer, the Defendants, Mr.
and Mrs. Cappellari, for their answer to the Plaintiff's Amended
Bill of Complaint, state as follows:
1.
1

of

In response to the allegations contained in Paragraph
the

Cappell~ri

Amended

Complaint,

the

Defendants

and

Mrs.

admit that the Plaintiff's Amended Complaint seeks

equitable and ancillary monetary relief.
::

Mr.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 1 of the
Amended Complaint, and demand strict proof thereof.
2.

The Defendants Mr.

and Mrs.

Cappellari

admit the

allegation contained in Paragraph 2 of the Amended Complaint.
3.
3

of

In response to the allegations contained in Paragraph
the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that Moneta Building Supply, Inc. ("MBS") is a
CARTER, BROWN
& OSBORNE, P.C.
ROANOKE. VIRGINIA

Virginia Corporation with its principal place of business in
Bedford County, Virginia, and that MBS has been engaged in the
building supply business since 1978.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 3 of the
-3-
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Amended Complaint, and demand strict proof thereof.
4.

The

Defendants

Mr.

and

Mrs.

Cappellari

allegations contained in Paragraphs 4, 5 and

6

admit

the

of the Amended

Complaint.
5.
i;
I·

The Defendants Mr.

and Mrs.

Cappellari do not have

sufficient knowledge regarding the truth of the allegations
contained in Paragraph 7 upon which to base an answer,
therefore deny said allegations and
6.

The

Defendants

Mr.

d~mand

and

Mrs.

allegations contained in Paragraphs

8

and

strict proof thereof.
Cappellari

and

admit

the

of the Amended

9

Complaint.
7.
10

of

In response to the allegations contained in Paragraph
the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that Willard was a shareholder of MBS at the
time of the acts complained of in the Amended Complaint.
Mrs.

Cappellari deny the

remaining allegations

Mr. and

contained in

Paragraph 10 of the Amended Complaint, and demand strict proof
thereof.

I!

11

I·

Cappellari admit that Willard submitted a letter to Mr. and Mrs.

ji

Cappellari

'Ii

demands on them and that more than ninety days have expired from

II

I,.

li

CARTER. BROWN
&OSBORNE. P.C.
ROANOKE. VIRGINIA

In response to the allegations contained in Paragraph

8.

;,

l

of

the

Amended

of MBS

Complaint,

the

dated December

the date of the letter.

Mr.

Defendants

30,

1996

and Mrs.

Mr.

and

imposing

Cappellari

Mrs.

certain

deny the

remaining allegations contained in Paragraph 11 of the Amended
Complaint, and demand strict proof thereof.
-4-
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9.

The

Defendants

Mr.

and

Mrs.

Cappellari

deny

the

allegations contained in Paragraphs 12, 13, 14 and 15 of the
Amended Complaint, and demand strict proof thereof.
10.
16

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that Mr. Cappellari told Willard that, for tax
and other reasons, the 80% ownership interest in MBS held by Mr.
Cappellari

and

Cappellari,

Inc.

members

of

his

Mr. and Mrs.

family

should

be

held

by

Cappellari deny the remaining

allegations contained in Paragraph 16 of the Amended Complaint,
and demand strict proof thereof.
11.

,.

In response to the allegations contained in Paragraph

il

~~

17

of

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

!l

r

Cappellari admit that Willard agreed to be a minority shareholder

.;

in

the

business,

and

that Willard

agreed

that

80%

of

the

,·

ownership of the business be vested in a corporation owned by
I·

1:
i

r
lj

I'

II

I
I
CARTER, BROWN
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members of the Cappellari

family,

Purchase Agreement was executed.
the

remaining allegations

and that a

written Stock

Mr. and Mrs. Cappellari deny

contained in

Paragraph

17

of the

Amended Complaint and demand strict proof thereof.
12.
18

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that David Cappellari became the President of
MBS

upon

its

formation.

Mr.

and Mrs.

remaining allegations contained in

Cappellari

Paragrap~

deny the

18 of the Amended

Complaint, and demand strict proof thereof.
-5-
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13.
19

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

Cappellari admit that Willard was a customer of MBS.
Mrs.

Cappellari deny the remaining allegations

and

Mrs.

Mr. and

contained in

Paragraph 19 of the Amended Complaint, and demand strict proof
thereof.
14.

The

Defendants Mr.

and

Mrs.

Cappellari

admit

the

allegations contained in Paragraphs 20, 21, and 22 of the Amended
Complaint.
15.
23

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that David Cappellari wanted to purchase some of
the stock owned by his father (Mr. Cappellari), and that Willard
then objected to the proposed transfer.
,,

ii
!:
:
1

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 23 of the
Amended Complaint and demand strict proof thereof.

i

i

'

16.

The

Defendants

Mr.

and

Mrs.

allegations contained in Paragraphs 24,

Cappellari

25,

deny

the

26 and 27 of the

Amended Complaint, and demand strict proof thereof.
17.
28

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

cappellari admit that Willard and David Cappellari attempted to
CARTER. BROWN
&OSBORNE, P.C.
ROANOKE. VIRGINIA

reach

an

agreement

ownership of MBS.

concerning

their

respective

amounts

of

Mr. and Mrs. Cappellari deny the remaining

allegations contained in Paragraph 28 of the Amended Complaint,
and demand strict proof thereof.
-6-
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18.
29

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that they did not agree to an arrangement
between David Cappellari and Willard.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 29 of the
Amended Complaint, and demand strict proof thereof.
19.
30

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that David Cappellari filed an action in this
Court against Willard seeking a Declaratory Judgment in 1994, and
that a transfer of Mr.

and Mrs.

Cappellari 's stock to David

I

!·

Cappellari

would

interest in MBS.
;:

r,.

20.

i'

31

I'

David

Cappellari

a

controlling

The Defendants deny the remaining allegations

of

In response to the allegations contained in Paragraph

the

Amended

Cappell~ri

Complaint,

the

Defendants

Mr.

and

Mrs.

admit that this Court, in July, 1995, ruled that the

!:

Stock Purchase Agreement barred inter vivos and testamentary

I:i:

transfers

I

I

!

i
I

I

I

CARTER, BROWN
&OSBORNE, P.C.

given

contained in Paragraph 30, and demand strict proof thereof.

I'

!:j'

have

of

Cappellari

shares

and

a~legations

between and

David Cappellari without

Mr.

Plaintiff.

of MBS

and

Mrs.

Cappellari

among Mr.
the
deny

and Mrs.

consent
the

of the

remaining

contained in Paragraph 31 of the Amended Complaint,

and demand strict proof thereof.
21.

ROANOKE. VIRGINIA

32

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that an appeal from this Court's ruling of July,
-7-

44

I
I
I

1995 was filed and that the Petition for Appeal was subsequently
denied by the Supreme Court of Virginia.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 32 of the
Amended Complaint, and demand strict proof thereof.
22.
33

In response to the allegations contained in Paragraph

of the

Cappellari

Amended Complaint,

the

Defendants Mr.

admit that Willard

filed

a

and Mrs.

counterclaim seeking

dissolution of MBS, and that this Court denied Willard's request
for dissolution.

Mr. and Mrs. Cappellari state that the quote

,·

contained in Paragraph 33 of the Amended Complaint was not part
of this Court's ruling, and is therefore inappropriately included
in the Amended Complaint.

Mr.

and Mrs.

Cappellari deny the

remaining allegations contained in Paragraph 33 of the Amended
Complaint, and demand strict proof thereof.
23.
34

of

In response to the allegations contained in Paragraph

the Amended

Complaint,

the

Defendants

Mr.

and Mrs.

Cappellari admit that MBS, after approval by majority vote of its
Board of Directors over Plaintiff's objection, paid legal fees
'·

incurred

by

A.

s. Cappellari and Rose Mary Cappellari as

ii

CARTER, BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

li

Directors of the Company, in their defense of the counterclaim

il

filed by Plaintiff in September, 1994, to dissolve and liquidate ·

II
•I

MBS, and that to the extent any fees paid by MBS were incurred

I!

for the personal defenses of A. s. Cappellari and Rose Mary
Cappellari as shareholders, MBS deducted amounts from subsequent
corporate distributions to A.
MBS.

s.

Cappellari in order to reimburse

Mr. and Mrs. Cappellari deny the remaining allegations

-a-

45

I
I
.I
j

contained in Paragraph 34 of the Amended Complaint, and demand
I
I

I

strict proof thereof.

II'I

'·

!i

I
I
I

I

,,
IIr:

24.
35

In response to the allegations contained in Paragraph

of the Amended

Complaint,

the

Defendants

Mr.

Cappellari admit that on or about September 18,

and Mrs.
1996

David

t

II

:t

Cappellari resigned as the President of MBS and as a Director of '
MBS.

Mr. and Mrs. cappellari deny the remaining allegations

lt

contained in Paragraph 35 of the Amended Complaint, and demand
strict proof thereof.
25.
;:

In response to the allegations contained in Paragraph

36 of the Amended Complaint, Defendants Mr. and Mrs. Cappellari
admit that, upon receipt of an offer to purchase the assets of
Moneta Building Supply from Capps Home and Building Center, Inc.,
they, being the majority shareholders and sole Directors of MBS,
considered allowing Capps Home and Building Center,
purchase some or all of the assets of MBS.

,.
•;

Mr.

Inc.

to

and Mrs.

Cappellari have no knowledge of what Willard became concerned
with at any particular time and therefore deny the remaining
allegations contained in Paragraph 36 of the Amended Complaint,

I;
I!

and demand strict proof thereof.

Mr. and Mrs. Cappellari further

II deny that they did not intend to cause MBS to seriously compete
p with David Cappellari's new business prior to the sale of assets
ii

II

I

CARTER. BROWN
& OSBORNE. P.C.

I

to Capps Home and Building Center, Inc., and that they intended

ROANOKE. VIRGINIA

I

to allow MBS to deteriorate while Capps Home and Building Center,
Inc., prospered, thereby effectively transferring control of MBS
to David Cappellari, and demand strict proof thereof.

Mr. and

-9-

48

L
.!

Mrs.

Cappellari deny the remaining allegations contained in

Paragraph 36 of the Amended Complaint, and demand strict proof
thereof.
26.
37

of

In response to the allegations contained in Paragraph

the Amended

Complaint,

the

Defendants Mr.

and Mrs.

Cappellari admit that in October, 1996 Willard filed an action in
this Court against MBS,

Mr.

and Mrs.

Cappellari

and David

Cappellari seeking to dissolve MBS on the grounds that the
majority shareholders were allegedly acting in an oppressive and
fraudulent manner as to Willard,
Willard's
..
I

suit

against

the

and that the substance of

defendants

was

that

they

were

allegedly engaging in a scheme to harm MBS by allowing it to
deteriorate, and to circumvent Willard's rights under the Stock
Purchase Agreement •

Mr.

and Mrs.

Cappellari deny that the

majority shareholders of MBS were acting in an oppressive andjor
fraudulent manner as to Willard, and that Mr. and Mrs. Cappellari
and David Cappellari were engaging in a scheme to harm MBS by
allowing it to deteriorate, and to circumvent Willard's right of
first refusal under a written shareholder agreement, and Mr. and
Mrs. Cappellari further deny the remaining allegations contained
in Paragraph 37 of the Amended Complaint and demand strict proof
thereof.
CARTER, BROWN
&OSBORNE, P.C.
ROANOI<E. VIRGINIA

27.

In response to the allegations contained in Paragraphs

38, 39 and 40 of the Amended Complaint, the Defendants Mr. and
Mrs. Cappellari admit the allegations contained therein.
28.

In response to the allegations contained in Paragraph
-10-

47

.I

41

of

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari state that they do not have sufficient knowledge
concerning the basis of the Court's denial of Willard's request
for an injunction upon which to base an answer, and therefore
deny the allegations contained in Paragraph 41 of the Amended
Complaint, and demand strict proof thereof.
29.

,·

42

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that MBS and Capps Home and Building center,
II

;;

,,•I.
~

Inc.

entered

into

an

Asset

Purchase

Agreement

on

or

about

Novembe1· 15, 1996, conditioned upon shareholder acceptance of the
terms of the Agreement,
sale.

and upon shareholder approval of the

Mr. and Mrs. Cappellari deny the remaining allegations

contained in Paragraph 42 of the Amended Complaint, and demand
strict proof thereof.
30.
i·

The

Defendants

Mr.

and

Mrs.

Cappellari

deny

the

allegations contained in Paragraphs 43, 44 and 45 of the Amended
Complaint, and demand strict proof thereof.
31.

The

Defendants

Mr.

and

Mrs.

Cappellari

admit

the

allegations contained in Paragraph 46 of the Amended Complaint.
32.

In response to the allegations contained in Paragraphs

47, 48 and 49 of the Amended complaint, the Defendants Mr. and
Mrs. Cappellari admit that Willard submitted to A.

CARTER, BROWN
& OSBORNE. P.C.

and Rose Mary Cappellari a

ROANOKE. VIRGINIA

letter,

s.

cappellari

dated December 10,

1996,

apparently containing an offer to purchase the assets of MBS ·
described in the Asset Purchase Agreement issued by Capps and
-11-

I
i
I

I
II

48

II

. I

I

I
,,i;
l

Il
I!

dated November 15, 1996, for the same amount provided for in the

II

Asset Purchase Agreement plus $400,000.00, and that the letter

d
q

expressly limited the duration of the offer contained therein to

ii

not later than 3 p.m. on December 13, 1996, that at that time the
I'

!!
d
q

offer was withdrawn by Willard.

Mr. and Mrs. Cappellari deny the

aliegations contained in Paragraphs 47, 48, and 49 of the Amended

I'lj

Complaint, and demand strict proof thereof.
33.
50

In response to the allegations contained in Paragraph

of the

Amended

complaint,

the

Defendants Mr.

and Mrs.

I

II

Cappellari admit that on December 13, 1996 Willard filed a Bill
of

Complaint

in

this

Court

seeking,

inter

alia,

judicial

dissolution of MBS due to the alleged oppressive conduct of MBS'
majority shareholders, and an injunction to prevent the December
20, 1996 shareholders• meeting from occurring, that a hearing was
held on December 17, 1996 in this Court on Willard's request for
an injunction, and that this Court denied Willard • s request.

Mr.

and Mrs. Cappellari deny the remaining allegations contained in
Paragraph 50 of the Amended Complaint, and demand strict proof
thereof.
34.
51

In response to the allegations contained in Paragraph

of the

Amended

Complaint,

the

Defendants Mr.

and Mrs.

cappellari admit that Willard subsequently made a conditional
CARTER, BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

proposal to purchase the assets of MBS.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 51 of the
Amended complaint, and demand strict proof thereof.
35.

In response to the allegations contained in Paragraph
-12-

49

I

. I

52

of

the

Cappellari

Amended
admit

interest in MBS.

Complaint

that,
Mr.

the

Defendants

together,
and Mrs.

they

owned

Mr.
a

and

Mrs.

controlling

Cappellari deny the remaining

allegations contained in Paragraph 52 of the Amended Complaint,
and demand strict proof thereof.
36.

The

Defendants

Mr.

and

Mrs.

Cappellari

admit

the

allegation contained in Paragraph 53 of the Amended Complaint.
37.
54

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

Cappellari admit that Mr. Cappellari caused MBS to retain counsel
of

its

own

to

represent

its

interests

at

the

special

shareholders' meeting that took place on December 20, 1996.

Mr.

and Mrs. Cappellari deny the remaining allegations contained in
Paragraph 54 of the Amended Complaint, and demand strict proof
thereof.
38.

I;

55

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

i:

'·

Cappellari admit that, at the special shareholders' meeting on
December 20, 1996, Mr. Cappellari voted his own shares and, by
proxy, Mrs. Cappellari's shares in favor of the Asset Purchase
Agreement with Capps Home and Building Center, Inc.

Mr. and Mrs.

Cappellari deny the remaining allegations contained in Paragraph
CARTER, BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

55 of the Amended Complaint, and demand strict proof thereof.
39.
56

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants

Mr.

and

Mrs.

cappellari admit that together they controlled more than two-13-

50

I

.......

thirds of the stock of MBS, and that Mr. Cappellari • s vote of his
shares and, by proxy, Mrs. Cappellari•s shares, in favor of the
sale, led to its approval.

Mr. and Mrs. Cappellari deny the

remaining allegations contained in Paragraph 56 of the Amended
Complaint.
40.
57

of

In response to the allegations contained in Paragraph

the Amended

complaint,

the

Defendants

Mr.

and Mrs.

Cappellari admit that in the meeting on December 20, 1996 A. s. i
Cappellari stated that, in evaluating the offer to purchase by
Capps Home and Building Center, Inc. as a shareholder, he would
consider the best interests of the employees of the Corporation
as well as other non-monetary factors including the business'
customers, continuity of management and the realistic threat to
t~e

Corporation of competition if the property were not sold to

Capps Home and Building Center, Inc.

Mr. and Mrs. Cappellari

deny the remaining allegations contained in Paragraph 57 of the
Amended Complaint, and demand strict proof thereof.
41.
58

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants Mr.

and Mrs.

Cappellari admit that the sale of assets of MBS to Capps Home and
Building Center, Inc. closed in January, 1997.

Mr. and Mrs.

Cappellari deny the remaining allegations contained in Paragraph
CARTER. BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

58 of the Amended Complaint, and demand strict proof thereof.
42.
59

of

In response to the allegations contained in Paragraph

the Amended

Complaint,

the

Defendants Mr.

and Mrs.

cappellari admit that substantially all of the assets of MBS have
-14-

51

been transferred to Capps Home and Building Center, Inc. pursuant
to the Asset Purchase Agreement.

Mr. and Mrs. Cappellari deny

the remaining allegations contained in Paragraph 59 of the
Amended Complaint and demand strict proof thereof.
43.
60

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants Mr.

and Mrs.

I

Cappellari admit that Capps Home and Building Center, Inc. is

I

operating in the same location as did MBS, with some of MBS'

i
i

'I

1:

u
1:

I~
I!
j·
1.
I

employees and assets, and selling building supplies and related
materials to some of the same customers as did MBS.

Mr. and Mrs.

Cappellari deny the remaining allegations contained in Paragraph
60 of the Amended complaint, and demand strict proof thereof.
44.

The

Defendants

Mr.

and

Mrs.

Cappellari

deny

the

allegations contained in Paragraphs 61 and 62 of the Amended
Complaint, and demand strict proof thereof.
45.
63

of

In response to the allegations contained in Paragraph

the Amended Complaint,

the

Defendants Mr.

and Mrs.

cappellari restate their answers to Paragraphs 1-62 of the
Amended Complaint as if fully set forth herein, and demand strict
proof thereof.
46.
64
CARTER. BROWN
&OSBORNE. P.C.
ROANOKE. VIRGINIA

of

In response to the allegations contained in Paragraph

the Amended

Complaint,

the

Defendants Mr.

and Mrs.

Cappellari admit, without reference to scope and applicability to
this case, that while acting as Officers and Directors of MBS
they owed fiduciary duties to MBS, and that these duties include
a duty of care and loyalty to MBS.
-15-
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Mr. and Mrs. Cappellari deny

the

remaining

allegations

contained in Paragraph

64

of the

Amended Complaint, and demand strict proof thereof.
47.

The

Defendants

Mr.

and

Mrs.

allegations contained in Paragraphs 65,

Cappellari
66,

deny

the

67 and 68 of the

Amended Complaint, and demand strict proof thereof.
48.
69
::

of

In response to the allegations contained in Paragraph

the

Cappellari

Amended

Complaint,

the

Defendants

restate their answers to

Mr.

Paragraphs

and Mrs.

1-68

of the

Amended Complaint as if fully set forth herein, and demand strict

ii

proof thereof.
49.

The

Defendants Mr.

and Mrs.

Cappellari

admit

the

allegations contained in Paragraphs 70 and 71 of the Amended
Complaint.

so.

The

Defendants

Mr.

and

Mrs.

allegations contained in Paragraphs 72,

Cappellari
73,

deny

the

74 and 75 of the

Amended Complaint, and demand strict proof thereof.
51.
76

of

the

Cappellari

i:

li

II
CARTER, BROWN
&OSBORNE, P.C.
ROANOKE, VIRGINIA

I

In response to the allegations contained in Paragraph
Amended

Complaint,

the

Defendants

restate their answers to

Paragraphs

Mr.

and

1-75

Mrs.

of the

Amended Complaint as if fully set forth herein, and demand strict
proof thereof.
52.

The

Defendants

Mr.

and Mrs.

Cappellari

admit

the

allegations contained in Paragraphs 77 and 78 of the Amended
Complaint.
53.

The

Defendants

Mr.

and

Mrs.

cappellari

deny

the

allegations contained in Paragraphs 79, 80, 81, 82 and 83 of the
-16-

53

Amended Complaint, and demand strict proof thereof.
54.
84

In response to the allegations contained in Paragraph

of the Amended

Complaint,

the

Defendants Mr.

and Mrs.

Cappellari restate their answers to Paragraphs 1-83 of the
Amended Complaint as if fully set forth herein, and demand strict
proof thereof.
55.

The

Defendants

Mr.

and

Mrs.

cappellari

deny

the

allegations contained in Paragraph 85 of the Amended Complaint,
and demand strict proof thereof.
56.
86

I

of

In response to the allegations contained in Paragraph

the

Amended

Complaint,

the

Defendants Mr.

and Mrs.

!'

Cappellari

admit

that when,

acting

in

their capacities as

shareholders, Mrs. Cappellari issued her proxy ballot and Mr.
i!
I

Cappellari voted their shares in favor of the sale of MBS' assets
to Capps Home and Building Center, Inc., they were also officers
and directors of MBS, that Willard voted his shares against the
proposed sale, and that the shares of Mr. and Mrs. Cappellari
represented, together, more than two-thirds of the stock of MBS.
Mr. and Mrs. Cappellari deny the remaining allegations contained
in Paragraph 86 of the Amended Complaint and demand strict proof
thereof.
57.
CARTER, BROWN
& OSBORNE. P.C.
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The

Defendants

Mr.

and Mrs.

Cappellari

deny

the

allegations contained in Paragraphs 87, 88, 89, 90 and 91 of the
Amended Complaint, and demand strict proof thereof.
58.
92

of

In response to the allegations contained in Paragraph

the Amended

complaint,

the

-17-

54 .

Defendants Mr.

and Mrs.

Cappellari

restate their answers to

Paragraphs

1-91

of the

Amended Complaint as if fully set forth herein, and demand strict
proof thereof.
59.

The

Defendants

Mr.

and

Mrs.

allegations contained in Paragraphs 93,

cappellari
94,

deny

the

95 and 96 of the

Amended Complaint, and demand strict proof thereof.
60.
;

1

97

of

In response to the allegations contained in Paragraph

the

Amended

Cappellari

Complaint,

the

Defendants

restate their answers to

Mr.

Paragraphs

and

Mrs. ·

1-96 of the ·

Amended Complaint as if fully set forth herein, and demand strict
proof thereof.
61.

The

Defendants

allegations contained

Mr.

and

Mrs.

in Paragraphs 98,

Cappellari
99,

deny

the

and 100 of the

Amended complaint, and demand strict proof thereof.
62.
101

In response to the allegations contained in Paragraph

of the

Amended complaint,

the

Defendants Mr.

and Mrs.

Cappellari restate their answers to Paragraphs 1-100 of the
Amended Complaint as if fully set forth herein, and demand strict
;:
L

li

'I

ROANOI<£. VIRGINIA

63.

The

Defendants

Mr.

and

Mrs.

Cappellari

deny

the

I

allegations contained in Paragraphs 102, 103, and 104 of the

II

Amended Complaint, and demand strict proof thereof.

I

CARTER. BROWN
&OSBORNE. P.C.

proof thereof.

II

64.

The

Defendants

Mr.

and

Mrs.

Cappellari

deny

all

allegations set forth in the Amended Complaint not specifically
admitted herein, and demand strict proof thereof.

-18-
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AFFIRMATIVE DEFENSES
1.

Counts I-IV of the Amended Complaint fail to state a

cause of action or to state facts upon which the relief demanded
can be granted.
2.
a

counts V and VI of the Amended Complaint fail to state

cause of action or to state facts upon which the relief

demanded

can

be

They

granted.

allege

insufficient

facts

supporting the existence of a conspiracy.
3.

Counts V and VI are additionally barred by the doctrine

I.
i•

of intra-corporate immunity.
WHEREFORE, having fully responded to the Amended Bill of

..

Complaint against them, your undersigned defendants move this

I

Court to dismiss this cause and award them attorneys'

fees,

costs, and all such other and further relief as the nature of
!;
ji

their cause may require, or to equity shall seem meet and proper.

:~~
Of Counsel

I

::,~~YE~
=

CARTER, BROWN
&OSBORNE. P.C.
ROANOKE. VIRGINIA

Of Counsel

P. Brent Brown, Esquire
Patrick T. Fennell, Esquire
Carter, Brown & Osborne, P.C.
Post Office Box 13206
Roanoke, Virginia 24032-3206
Telephone: (540)982-0234
Counsel for the
Cappellari

Defendants A.

s. Cappellari and Rose Mary

-19-
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CERTIFICATE OF SERVICE
I, Patrick T. Fennell, Esq., do hereby certify that a true
and correct copy of the foregoing Responsive Pleading of
Defendants A. s. Cappellari and Rose Mary Cappellari was mailed
or caused to be delivered to William B. Poff, Esq., Woods, Rogers
& Hazelgrove, P.L.C., Post Office Box 14125, Roanoke, Virginia
24038-4125 and George I. Vogel, II, Esq., Vogel & Cromwell, Post
Office Box 18188, Roanoke, Virginia, 24014, Counsel for Plaintiff
Ronald L. Willard, William B. Hopkins, Jr., Esq., Martin, Hopkins
& Lemon, P.c., Suite 1000, 10 s. Jefferson Street, Roanoke,
Virginia 24001, Counsel for Defendant Moneta Building Supply,
Inc., and William R. Rakes, Esq., Gentry Locke Rakes & Moore,
Post Office Box 40013, Roanoke, Virginia 24038-0013, Counsel for
Defendants David Cappellari and Capps Home and Building Center,
Inc., on this 24th day of June,~;:.:-~~
!;

I'

I

Patrick T. Fennell, Esq.

),

CARTER. BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

I:\DOCUMENT.WP\PTFPLEA\CAPAS02.RES
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD

RONALD L. WILLARD

)
)
)
)
)
)

DEFENDANT ROSE MARY
CAPPELLARI'S RESPONSE
TO FIRST SET OF
INTERROGATORIES AND
v.
REQUEST FOR PRODUCTION
MONETA BUILDING SUPPLY, INC, et al.) OF DOCUMENTS
Plaintiff,

I

Defendants

I

I

)
)

Case No. CH97-18259

COMES NOW the defendant Rose Mary Cappellari, by counsel,

I

·I

I
r
I!!

and responds to plaintiff's first set of interrogatories, as
follows:

1:

Identify each and every corporation, partnership or

1.

i;

other business entity in which you have had an ownership
1::;

li

interest.

!I

'I

ANSWER:

I

Martina Tile Company
Cappellari, Inc.
Moneta Building Supply, Inc.
2.
may

~e

Identify any insurance coverage ayailable, or which
available, to you to satisfy part or all of a judgment

which may be entered in this action,

or to indemnify or

reimburse you for payments made to satisfy any such judgment.
ANSWER:
:ARTER. BROWN
~OSBORNE. P.C.
IOANOKE. VIRGINIA · •

None that I am aware of.
3.

state whether you have

completed a

personal

financial statement at any time in the past five years, and if
so state the approximate date on which such personal financial

..

iip

and the name of the person or entity who has possession of the
document.
ANSWER:

Objection. These documents are not relevant or material,
nor is their disclosure reasonably calculated to lead to the
discovery of admissible evidence.
Without waiving such
objection, defendant Rose Mary Cappellari states that there
are no such personal financial statements.

I
11

4.

List each occasion on which you

(or any other

officer, director, agent or representative of Moneta Building
Supply, Inc.) discussed the offer of Capps Home & Building
Center, Inc. (and/or Capps Home & Building Supply, Inc.) to
purchase the assets of Moneta Building Supply, Inc. with any
officer, director, agent or representative of Capps Home &
Building Supply, Inc.

As to each such discussion state the

following:
(a)

The date of the meeting; and

(b)

The identity of each individual who was present

or who participated in any way in the discussion.

-

ANSWER:

The Defendant Rose Mary Cappellari knows of no such
discussion.
5.

State whether you have made any request

for

indemnification to any person, corporation or other entity in
CARTER. BROWN
& OSBORNE. P.C.

connection with this action and, if so:
(a)

ROANOKE. YIAGINIA · *

Identify the

person,

corporation

or

other

entity to whom such request was made; and
(b)

State the substance of any response made to the

request.

59

I·

II
II

"I':!

.I!,,,

I

ANSWER:
The defendant Rose Mary cappellari has no knowledge of
any such request •
COMES NOW defendant Rose Mary Cappellari, by counsel, and
responds to plaintiff's Request for Production of Documents as
follows:
1.

Copies of your Federal and State income tax returns

for each of the past five years.
RESPONSE:

II

Objection. These documents are not relevant or material,
nor is their disclosure reasonably calculated to lead to the
discovery of admissible evidence.

I.

I'

2.

Copies of all correspondence, notes or memoranda

I' (other than communications to and from your legal counsel)
I
which concern, reflect or relate to any of the following
I
matters:

wrrER. BROWN
• OSBORNE. P.C.
OANCIKE. VIRGINIA . ,

a.

The formation and organization of Capps
Home & Building Center, Inc.;

b.

Any appraisal (or valuation) of Moneta
Building Supply, Inc. or of any specific
assets of Moneta Building Suppl~ Inc.;

c.

The purchase by Capps Home & Building, Inc. of the
assets of Moneta Building Supply, Inc.; and

d.

The financing for the purchase by Capps
Home & Building Center, Inc. of the assets
of Mon~ta Building Supply, Inc.

RESPONSE:
a.
b.
c.
d.
3.

none
see attached
none
none
Copies of any and all personal financial statements

identified in your answer to interrogatory number 3, above.

60

I.

II

I

RESPONSE:

Objection. These documents are not relevant or material,
nor is there disclosure reasonably calculated to lead to the
discovery of admissible evidence. Without waiving such
objection, the defendant Rose Mary Cappellari states that
there are no such personal financial statements.
4.

Copies

of

any

and

all

notes,

memoranda,

correspondence or other writings which concern, reflect, or
relate

to

any

meeting

described

in

your

answer

to

interrogatory number 4, above.
RESPONSE:

N/A.

Rose Mary Cappellari
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STATE OF WEST VIRGINIA AT LARGE

CITY/COUNTY
1,

OF,~~~~~~~'

to-wit:

Lisa.. P.

, a Notary Public in and

-

for the aforesaid jurisdiction, do hereby certify that Rose
Mary Cappellari,

after being duly sworn,

stated that the

answers to the foregoing Interrogatories are true and correct
to the best of her knowledge, information and belief.
Dated this

~day of July, 1997.

CARTER. BROWN
&OSBORNE. P.C.
A0AH0KE. VIRGINIA · -
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CERTIFICATE OF SERVICE

.,

I, Patrick T. Fennell, do hereby certify that a true and

1:

correct copy of the foregoing Defendant's Response to First

L
!:

ii

i

Set of Interrogatories and Request for Production of Documents

ll

I~

j! was mailed or Cel:Used to be delivered to William R. Rakes,
I!i!
ll

Esquire, Gentry Locke, Rakes & Moore, Post Office Box 40013,

:t

Roanoke, Virginia 24038-0013, counsel for David Cappellari and

i..
1,1

Capps Home & Building Center, Inc., and to William B. Hopkins,
Jr., Esquire, Martin, Hopkins & Lemon, P.C., Suite 1000, 10

1

li

South Jefferson Street, Roanoke, Virginia 24001, counsel for

!l
I! Moneta Building Supply, Inc., on this 17th day of July, 1997.
I'

I!•'
:·'~
t!'·

Patrick T. Fennell

CARTER, BROWN
& OSBORNE, P.C.
ROANOKE. VIRGINIA
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD
RONALD L. WILLARD

)
)
)
)
)

DEFENDANT A. S·.
CAPPELLARI'S RESPONSE
TO FIRST SET OF
INTERROGATORIES AND
v.
) REQUEST FOR PRODUCTION
MONETA BUILDING SUPPLY, INC, et al.) OF DOCUMENTS
Plaintiff,

)
)

Defendants
COMES NOW the defendant A.

s.

Case No. CH97-18259

Cappellari, by counsel, and

responds to plaintiff's first set of interrogatories,

as

follows:
1.

Identify each and every corporation, partnership or

other business entity in which you have had an ownership
interest.
ANSWER:

Martina Tile Company
Cappellari, Inc.
Moneta Building Supply, Inc.
2.

-

Identify any insurance coverage available, or which

may be available, to you to satisfy part or all of a judgment
which may be entered in this action,

or to indemnify or

reimburse you for payments made to satisfy any such judgment.
ANSWER:
CARTER. BROWN
& OSBORNE. P.C.
ROANOKE. VlRGIHIA

None that I am aware of.
3.

State whether you

have

completed

a

personal

financial statement at any time in the past five years, and if
so state the approximate date on which such personal financial
.

.

.. - .

statement was completed, the purpose for which it was· prepared

· and the name of the person or entity who has possession of the
!

document.
ANSWER:

!i
ll

li

!I

Objection. These documents are not relevant or material,
nor is their disclosure reasonably calculated to lead to the
discovery of admissible evidence.
Without waiving such
objection, defendant A. s. Cappellari states that there are no

:; such personal financial statements.
4.

List each occasion on which you

(or any other

officer, director, agent or representative of Moneta Building
Supply, Inc.) discussed the offer of Capps Home & Building
Center, Inc. (and/or Capps Home & Building Supply, Inc.) to
~,

purchase the assets of Moneta Building Supply, Inc. with any
officer, director, agent or representative of Capps Home &
Building Supply, Inc.

As to each such discussion state the

following:
(a)

The date of the meeting; and

(b)

The identity of each individual who was present

or who participated in any way in the discussion.
ANSWER:

CARTER, BROWN
& OSBORNE. P.C.
ROANOKE. VIRGINIA

There were no formal discussions directly between the
parties. Counsel for Capps Home and Building Center, Inc.,
presumably after discussion with its client, communicated the
offer to counsel for Moneta Building Supply and Mr. and Mrs.
Cappellari. Several conversations took place between counsel
for the parties to clarify the terms of the offer.
Some
informal communication took place between A. s. Cappellari and
David Cappellari but there is no record of the exact date of
these communications.
5.

State whether you have made any request

for

indemnification to any person, corporation or other entity in
connection with this action and, if so:
(a)

Identify

the

person,

64

corporation

or

other

entity to whom such request was made; and
{b)

State the substance of any response made to the

request.
ANSWER:
Some discussion of possible indemnification was made
between counsel for Capps Home and Building Center, Inc. and
counsel
for A.
s. Cappellari, but no request for
indemnification was made. Indemnification of the officers and
directors of Moneta Building Supply, Inc. for their actions
may already be provided for under the applicable corporate
documents.
COMES NOW defendant A. s. cappellari, by counsel, and
responds to plaintiff's Request for Production of Documents as
follows:
1.

Copies of your Federal and State income tax returns

for each of the past five years.
RESPONSE:
Objection. These documents are not relevant or material,
nor is their disclosure reasonably calculated to lead to the
discovery of admissible evidence.
2.

Copies of all correspondence, notes or memoranda

{other than communications to and from your legal counsel)
which concern,

reflect or relate to any of the following

matters:

CARTER. BROWN
&OSBORNE. P.C.

a.

The formation and organization of Capps
Home & Building Center, Inc.;

b.

Any appraisal (or valuation) of Moneta
Building supply, Inc. or of any specific
assets of Moneta Building Supply, Inc.;

c.

The purchase by Capps Home & Building, Inc. of the
assets of Moneta Building Supply, Inc.; and

d.

The financing for the purchase by Capps
Home & Building Center, Inc. of the assets
of Moneta Building Supply, Inc.

ROANOKE. VIRGINIA
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RESPONSE:

a.
b.
c.
d.
!l

li

.!i..
i!

li
i!

3.

none
see attached
see attached
none
Copies of any and all personal financial statements

identified in you-r answer to interrogatory number 3, above •
RESPONSE:

Objection. These documents are not relevant or material,
nor is there disclosure reasonably calculated to lead to the
1
11 discovery of admissible evidence.
Without waiving such
objection, the defendant A. s. Cappellari states that there
1 are no such personal financial statements.
1
!I

l
jl
j;

Copies

4.

of

any

and

all

notes,

memoranda,

!· correspondence or other writings which concern, reflect, or

relate

to

any

meeting

described

in

your

answer

to

interrogatory number 4, above.
RESPONSE:

There are no such notes, memoranda, correspondence or
other writings.
A.

s.

Cappellari

CARTER. BROWN
&OSBORNE. P.C.
A0AN0KE. VIRGINIA
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I

'f

STATE OF VIRGINIA AT LARGE
CITY/COt:JU~Y

I '

for

~he

OF

J>cmG-

12qx\illk.R,
C.,.

, to-wit:

N\¥.s

, a Notary Public in and

aforesaid jurisdiction, do hereby certify that A.

s.

Cappellari, after.being duly sworn, stated that the answers to
the foregoing Interrogatories are true and correct to the best
of his knowledge, information and belief.
Dated this J[L_ day of July, 1997.
My commission expires:

~0

.?>O, 'bOO\

li

I

I

I
J!

'

·I

I

-

CARTER. BROWN
&OSBORNE, P.C.
ROANOKE. vrRGINIA

ptfplea\capas02.an2
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CERTIFICATE OF SERVICE
I, Patrick T. Fennell, do hereby certify that a true and
correct copy of the foregoing Defendant's Response to First
Set of Interrogatories and Request for Production of Documents
was mailed or caused to be delivered to William R. Rakes,
Esquire, Gentry Locke, Rakes & Moore, Post Office Box 40013,
Roanoke, Virginia 24038-0013, counsel for David, Cappellari and
Capps Home & Building Center, Inc., and to William B. Hopkins,
Jr., Esquire, Martin, Hopkins & Lemon, P.C., Suite 1000, 10
South Jefferson Street, Roanoke, Virginia 24001, counsel for
Moneta Building Supply, Inc., on this 17th day of July, 1997.

Patrick T. Fennell

CARTER. BROWN
&OSBORNE. P.C.
iKWO<E. VIRGINIA
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VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY
RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
MONETA BUILDING SUPPLY, INC.,
A. S. CAPPELLARI,

ROSE MARY CAPPELLARI,

.:

DAVID L. CAPPELLARI,

and

Case No. 97-18259

)

CAPPS H01\.1E & BUILDING CENTER, INC.,
Defendants.

)
)
)

PLAINTIFF'S FIFTH REQUEST FOR PRODUCTION
OF DOCUMENTS AND THINGS TO DEFENDANT
MONETA BUILDING SUPPLY. INC.
I
I

COMES NOW the plaintiff, by counsel, and requests that defendant Moneta Building

·i
I

·: Supply, Inc. produce the following described documents and materials, for inspection and/or

~

copying, within 21 days, in accordance with Rule 4:9 of the Rules of the Supreme Court of

·!

--

,·.

38. · A copy of the January 8, 1997 letter from Peter E. Kane referred to in Exhibit
A, attached hereto.

: RIWl050897B.WPO
C'JM: 097'291.()(1002.01
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39.

A copy of all attachments and/or enclosures to the January 8, 1997Ietter from

Peter E. Kane referred to in Exhibit A, attached hereto.

40.

Copies of all correspondence between the law firm of Gentry, Locke, Rakes &

Moore and the law fum of Manin, Hopkins & Lemon, P.C. which concerns, reflects or
relates in any way to the offer of Capps Home & Building Supply, Inc. to purchase the
assets of Moneta Building Supply, Inc.

41.

Copies of all attachments and/or enclosures to any correspondence produced in

response to request nwnber 40, above:

:.

.,I

42.

Copies of all correspondence between the law fmn of Gentry, Locke, Rakes

~ & Moore and the law fum of Martin, Hopkins & Lemon, P.C. which concerns, reflects or
.i

. relates in any way to the sale of assets by Moneta Building Supply, Inc. to Capps Home &
. Building Supply, Inc.

43.
·1

Copies of all attachments and/or enclosures to any correspondence produced in

response to request number 42, above.

:I

;I

44.

I

Copies of all correspondence between the law fmn .of Genuy, Locke, Rakes &

I
I

;,., Moore and the law fum of Carter, Brown & Osborne, P. C. which concerns, reflects or

~

'! relates in any way to the offer of Capps Home & Building Supply, Inc. to purchase the
assets of Moneta Building Supply, Inc.

70
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I

45.

Copies of all attachments and/or enclosures to any correspondence produced in

response to request number 44, above.

46.

Copies of all correspondence between the law ftrDl of Gentry, Locke, Rakes &

Moore and the law fliiD of Caner, Brown & Osborne, P.C. which concerns, reflects or
relates in any way to the sale of assets by Moneta Building Supply, Inc. to Capps Home &
Building Supply, Inc.

47.

Copies of all attachments and/or enclosures to any correspondence produced in

. response to request number 46, above:--·

48.

Copies of all correspondence between the law flilD of Caner, Brown &

·i
~

Osborne, P.C. and the law fum of Manin, Hopkins & Lemon, P.C. which concerns,
reflects or relates in any way to the offer of Capps Home & Building Supply, Inc. to
purchase the assets of Moneta Building Supply, Inc.

I

•I

49.

Copies of all attachments and/or enclosures to any correspondence produced in

'II
"I

;!

response to request number 48, above.

SO.

Copies of all correspondence between the law fmn of Carter, Brown &

:! Osborne, P.C. and the law flilD of Martin, Hopkins & Lemon, P.C. which concerns,

~ :i refleas or relates in any way to the sale of assets by Moneta Building Supply, Inc. to Capps
~:

'·'- ..

Home & Building Supply, Inc.

!I
I

: RKEIOSC9978.WPD
;I CIM: 0872511.CJ0002.01
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51.

Copies of all attachments and/or enclosures to any correspondence produced in

response to request number 50, above.

52.

Copies of.all documents which contain, refer to or memorialize any

professional advice given to the Board of Directors of Moneta Building Supply, Inc. in
connection with its evaluation of the offer of Capps Home & Building Supply, Inc. to
purchase the assets of Moneta Building Supply, Inc.

53.

Copies of all documents which contain, refer to or memorialize any

professional advice given to A. S. Capjlellari in connection with his evaluation of the offer of
Capps Home & Building Supply, Inc. to purchase the assets of Moneta Building Supply, Inc.

54.

Copies of all documents which contain, refer to or memorialize any

. professional advice given to the Board of Directors of Moneta Building Supply, Inc. in
connection with its handling of the offer of Capps Home & Building Supply, Inc. to purchase
: the assets of Moneta Building Supply, Inc.

11

h

·•

SS.

Copies of all document$ which contain, refer to or memorialize any

!! professional advice given to A. S. Cappellari in connection with the handling of the offer of
I

! Capps Home & Building Supply, Inc. to purchase the assets of Moneta Building Supply, Inc.
I
I

:i
•I!

-..

::.··

........

, RKEI0509978.WPD
CIM 097291o00002..01

i

.... ·-:•_ . -

···~~

56.

Copies of all documents which contain.. refer to or memorialize any

professional advice given to the Board of Directors of Moneta Building Supply, Inc. in
connection with its evaluation and/or consideration of the offer of Ronald L. Willard to
purchase the assets of Moneta Building Supply, Inc., as set forth on Exhibit B.

57.

Copies of all documents which contain, refer to or memorialize any

professional advice given to A. S. Cappellari in connection with the evaluation and/or
consideration of the offer of Ronald L. Willard to purchase the assets of Moneta Building
Supply, Inc., as set forth on Exhibit B.

58.

Copies of all documents which contain, refer to or memorialize any

; professional advice given to the Board of Directors of Moneta Building Supply, Inc. in
: connection with its evaluation and/or consideration of the offer of Ronald L. Willard to
purchase the assets of Moneta Building Supply, Inc., as set fonh on Exhibit C.

59.

Copies of all documents which contain, refer to or memorialize any

; professional advice given to A. S. Cappellari in connection with the evaluation and/or
·~

consideration of the offer of Ronald L. Willard to purchase the assets of Moneta Building
li

:l Supply, Inc., as set forth on Exhibit C.

il

'I
'I

·~

. RKEJ050it78.WPD
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I

William B. Poff, Esq.
Mark D. Loftis, Esq.
WOODS, ROGERS & HAZLEGROVE, P.L.C.
First Union Tower, Suite 1400
10 South Jefferson Street
P. 0. Box 14125
Roanoke, Virginia 24038-4125
Telephone: (540) 983-7600
Fax: (540) 983-7711
George I. Vogel, II, Esq.
VOGEL & CROMWELL
· P. 0. Box 18188
Roanoke, Virginia 24014
·: Telephone: {540) 982-1220
Fax: {540) 982-0422
Counsel for Plaintiff
./

CERTIFICATE OF SERVICE
I

l

I hereby certify that on the ZlD+'vday of November, 1997, a true and conect copy of

~

the foregoing Plaintiff's Fifth Request for Production of Documents and Things to Defendant

~

Moneta Building Supply, Inc. was hand delivered to the following:

,.

~i

il

William B. Hopkins, Jr. Esq.
Stephen W. Lemon, Esq.
Manin, Hopkins & Lemon, P.C.
1000 First Union Tower
P. 0. Box 13366
Roanoke, Virginia 24033-3366
(Counsel for Defendant Moneta Building
Supply, Inc.)

! and mailed to:
I!
i

P. Brent Brown, Esq.
Patrick T. Fennell, Esq.
Carter, Brown & Osborne, P.C.
1401 Franklin Road
P. 0. Box 13206
Roanoke, Virginia 24032-3206
{Counsel for Defendants A. S. Cappellari and
Rose Mary Cappellari)
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: CJM: 0972Stlo00002-01
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William R. Rakes, Esq.
Gentry, Locke, Rakes & Moore
P. 0. Box 40013
Roanoke, Virginia 24038-0013
(Counsel for Defendants Capps Home &
Building Center, Inc. and David L. Cappellari)
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I
!
I

I
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·I
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VIRGINIA:

IN THE CIRCUIT COURT FOR BEDFORD COUNTY

)
)
)
)
)

RONALD L. WILLARD, Etc.,
Plaintiff,

v.
MONETA BUILDING SUPPLY, INC., et al,
Defendant.

_____________________________________

)
)
)
)
)
)
)
))

Case No. 97-18259

RESPONSE OF MONETA BUILDING SUPPLY, INC. TO
PLAINTIFF'S FIFTH REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

COMES

NOW,

defendant

Moneta

Building

Supply,

Inc.

("MBS"), and for its response to plaintiff's fifth request for
production of documents and things states as follows:

1.
documents

MBS will produce, at a time agreed between counsel,

responsive .to

requests

numbered

38

~ough

47

of

plaintiff's discovery request to the extent such documents are not
protected by the attorney- client priveleqe and to the extent such
documents have not already been produced.

76

--------

2.

MBS objects to the production of any documents

responsive to requests numbered 48 through 59 that are protected by
the

attorney-client

privilege

and

attorney

work

product.

Otherwise, MBS will produce such documents at a time agreed between
counsel.

MONETA BUILDING SUPPLY, INC.
,..l

William B. Hopkins, Jr., Esq.
Virginia State Bar No. 20297

MARTIN, HOPKINS & LEMON, P.C.
Post Office Box 13366
Roanoke, Virginia 24033-3366
Counsel for Moneta Building supply, Inc.

2
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=============----CERTIFICATE OF SERVICE

:r hereby certify that on the

~?~day of December,

1997,

a true and correct copy of the foregoing Response of Defendant
Moneta Building Supply,

Inc.

to Plaintiff's Fifth Request for

Production of Documents and Things was mailed or caused to be
delivered to William B. Poff, Esq. and Mark D. Loftis, Esq., Woods,
Rogers & Hazlegrove, P.L.C., First Union Tower, Suite 1400, 10
South Jefferson Street, P.O. Box 14125, Roanoke, Virginia 240384125, counsel for Plaintiff and George I. Vogel, II, Esq., Vogel &
cromwell, P.O. Box 18188, Ro~noke, Virginia 24014, counsel for
Plaintiff.

3
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VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY

RONALD L. WILLARD,
Plaintiff,

v.

)
)
)
)
)
)
)

)

MONETA BUILDING SUPPLY, INC. et al.,
Defendants.

____________________________

Chancery No. 97-18259

)
)
)
)
)
))

MEMORANDUM OF
MONETA BUILDING SUPPLY, INC. IN
OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL

Plaintiff Ronald L. Willard ('Willard"), by his fifth request for production of
documents and motion to compel seeks to acquire privileged communications between
Moneta Building Supply, Inc. ("MBS") and its attorneys.

Willard concedes such

communications are generally protected by the attorney-client privilege.

Willard,

however, contends that such privilege should be disregarded. Willard contends MBS
and its officers and diredors (colledively "MBS") are relying on advice of counsel as a
defense to his action and that such reliance destroys the privilege. Moreover, Willard
contends the use of such privilege to prevent disclosure is inappropriate in a derivative
suit.
Willard n1ischaraderizes the defense of MBS to this adion. Neither MBS
nor its officers and diredors have raised the defense of "advice of counsel" in their
answer or any other pleading. MBS will rely on §13.1-690 of the Code of Virginia as a

79

defense, however, this defense does not permit Willard to discover privileged
communications.
Moreover, there is no Virginia case law that permits Willard to discover
privileged communications in a derivative suit.

Even if this Court follows the rule in

Gamer v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970), discovery should not be allowed.
The balancing test recommended by Gamer weighs in favor of not allowing the
discovery of these privileged documents.

For these reasons, as set forth below,

Willard's motion should be denied.

ARGUMENT AND AUTHORITIES
I. MBS Has Not Relied on ''Advice of
Counsel" As A Defense to Willard's Claims.
Neither MBS nor its officers and directors raised "advice of counsel" as a
defense to Willard's lawsuit. No such defense was raised by any of these defendants in
either their answer or in any other pleading filed with this Court. Moreover, neither MBS
nor its officers and directors intend to raise this defense (if it is a defense) at the trial of
this case.
Nevertheless, Willard makes this assertion based on answers given by
Mr. A.S. Cappellari in response to questions posed by Willard's counsel at Mr.
Cappellari's deposition. When Mr. Cappellari's answers are taken as a whole, it is clear
that the decision of MBS to .sell the assets of the company to Capps and not to Willard or
any other person, was Mr. Cappellari's. Willard, of course, disputes the good faith or
soundness of Cappellari's judgment. That issue, among others, will be resolved at trial.
No defense of ~~advice of counsel" having been raised, Willard can not discover
privileged communications between MBS' President and Board Chairman and

2

80

its counsel on this basis.
In his deposition, Mr. A.S. Cappellari testified that he considered the sale
of the assets of MBS to Capps to be in the best interest of its shareholders:

a.

Before of after Dr. Lynch's report, you could have gone to
Ron Willard or anyone else familiar with the successful operation
of Moneta Building Supply and asked them what they would pay
for it?
A.

I could have, yes.

a.

And why did you as an officer and director of Moneta
Building Supply not do that?

A.
Because the reports that we got from the two, Player and
Lynch, coincided fairly well, which meant that it was a valuable
correct valuation of the assets and it was an arm's length
proposition. So I figured that that was the best way to go to satisfy
the interests of the stockholders.
(A.S.C. Dep. Vol.1 p. 116.)
Mr. Cappellari went on to explain why he believed that no one else would pay more for
the assets of MBS:

a.

First of all, did you conclude that, regardless of what Ms.
Player said or regardless of what Mr. Lynch said or Dr. Lynch
said, that someone else, Mr. Willard or someone else on the open
market, might be willing to pay more than their valuation for
Moneta Building Supply?

A.

No, sir.

a.

You didn't think that was a possibility?

A.

No, sir.

a.

Why didn't you think it was a possibility?

A.
Because you had two reports that agreed, and I
considered that sufficient evidence.
(A.S.C. Dep. Vol. 1 p. 117-118.)
3

",...

81

.-

Willard also complains that MBS did not give him an opportunity to
purchase such assets even though, late in the game, he stated his desire to do so. Mr.
Cappellari explained his reason for not pursuing Willard's purported offer:
That offer, which was the same in all respects except
money and was $600,000 more on the money, why wasn't that
offer accepted?
Q.

A.
First of all, let's assume that the stockholders voted against
accepting David's proposal, which would have meant that David
would have gone in business in competition with Moneta Building
Supply. At the time that David would have been ready to go in
business, he was going to take all the employees and he was
going to take all the customers with him leaving Moneta Building
Supply with nothing, which would have meant that, in order to
maximize the return for the stockholders, I would have had to
have a fire sale. You know in a fire sale what you would get.
Then on the other hand, I had to consider Mr. Willard
offering $600,000. And I said to myself, let's suppose that we vote
David down and not accept his. What assurances do I have that
Mr. Willard would abide by his letter? He didn't have a bona fide
contract. He just had a letter that he would do this. Once this was
done and David was in business, I had no faith that he would do
that. Therefore, I figured that a bird in the hand is worth two in the
bush. So I decided in the best interests of the company was to
sell the assets to David.
(A.S.C. Dep. Vol. 1 p. 184-185.)
The testimony set out above {and in other parts of Mr. Cappellari's deposition) makes it
clear that Mr. Cappellari made the decision, based on his judgment, to sell the assets of
MBS to Capps.
Willard also tries to capitalize on the fact that Mr. Cappellari left the negotiation of
most of the final details and closing of MBS' transaction with Capps to the attorneys for
MBS. This is not unusual. It is, in fact, the norm. This circumstance, however, is not
sufficient to destroy the attomey-client privilege.
Although MBS does not intend to rely on ~~advice of counsel" as a defense, its

4
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directors do intend to rely at trial on §13.1-690 of the Virginia Code. Reliance on advice
given pursuant to this statute, however, does not permit Willard to discover the
substance of such advice. See WLR Foods. Inc. v. Tyson Foods. Inc., 155 F.R.D. 142

0N.D.

Va. 1994) {request for discovery of legal and financial advice obtained in

accordance with Virginia Code §13.1-690 denied).
When Mr. Cappellari's testimony is taken as a whole, it is clear that the
decision to sell the assets of MBS to Capps was his decision, based on the exercise of
his considered judgment.

Under these circumstances discovery of privileged

communications between MBS and its lawyers is inappropriate.
II.
Discovery of Privileged Communications Should Not Be Permitted
Just Because Willard Has Filed A Derivative Suit Against Moneta Building
Supply's Officers and Directors.
Willard also contends that as a plaintiff in a derivative suit, he should be
permitted discovery of privileged communications between the officers and directors of
MBS and its lawyers. Willard concedes there is no authority in Virginia which compels
this ruling. Willard also concedes there are conflicting authorities outside of Virginia on
this issue. Absent such authority in Virginia, Willard's request for such discovery should
be refused.
Even if this Court chooses to follow the balancing test set out in Gamer,
Willard's motion to compel should be denied.

The most important factor to be

considered in determining whether to require production of privileged communications is
4) "the apparent necessity or desirability of the shareholders having the information and
the availability of it from other sources." Willard can not demonstrate a need for MBS's
communications with its lawyers. It is clear Mr. Cappellari primarily relied on the report
of Dr. Lynch in placing a value on the assets of MBS. The report of Dr. Lynch, the
5

83

information it was based on and his conclusions have already been fully discovered by
Willard. In addition, Willard's attorneys will take the deposition of Dr. Lynch. Ultimately,
this case will boil down to a battle between experts on the valuation of MBS' assets. The
information necessary to condud this battle is equally available to Willard and the
defendants. Given this circumstance, discovery of privileged communications between
MBS and its attorneys is neither necessary nor desirable. Accordingly, Willard's motion
to compel should be denied.

6
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CONCLUSION
For the reasons stated herein, Willard's motion to compel should be
denied.

MONETA BUILDING SUPPLY, INC.

William B. Hopkins, Jr., Esq.
MARTIN, HOPKINS & LEMON, P.C.
Virginia State Bar No. 20297
P.O. Box 13366
Roanoke, Virginia 24033-3366
(540) 982-1000
Counsel for Moneta Building Supply, Inc.
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correct copy of the foregoing Memorandum of Moneta Building Supply, Inc. in
Opposition to Plaintiff's Motion to Compel was mailed or caused to be delivered to the
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William B. Poff, Esq.
Mark D. Loftis, Esq.
WOODS, ROGERS & HAZLEGROVE, P.L.C.
First Union Tower, Suite 1400
10 South Jefferson Street
P.O. Box 14125
Roanoke, Virginia 24038-4125
(Counsel for Plaintiff, Ronald L. Willard)
George I Vogel, II
VOGEL & CROMWELL
P.O. Box 18188
Roanoke, Virginia 24014
(Counsel for Plaintiff, Ronald L. Willard)
P. Brent Brown, Esq.
CARTER, BROWN & OSBORNE, PC
1401 Franklin Road
P.O. Box 13206
Roanoke, Virginia 24032-3206
(Counsel for Defendants A. S. Cappellari
and Rose Mary Cappellari)
William R. Rakes, Esq.
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P.O. Box 40013
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(Counsel for Defendants Capps Home &
Building Center, Inc. and David L. Cappellari}
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1

Q

~r~i~<~P~o~f~f~)

________________
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But before or after Doctor Lynch's report, you

2

could have advertised Moneta Building Supply as a going

3

concern?

4

A

Could have, yes.

5

Q

Before or after Doctor Lynch's report, you

6

could have gone to Ron Willard or anyone else familiar with

7

the successful operation of Moneta Building Supply and asked

8

them what they would pay for it?

9

A

I could have, yes.

10

Q

And why did you as an officer and director of

11
12

-:

el

-~~

Moneta Building Supply not do that?
A

Because the reports that we got from the two,

13

Player and Lynch, coincided fairly well, which meant that it

14

was a valuable correct valuation of the assets and it was an

15

arm's length proposition.

16

best way to go to satisfy the interests of the stockholders •.

So I figured that that was the

Did you appreciate the fact that even though

17

Q

18

you were

19

percent stockholder, did you regard.yourself during this

20

period of time as having a fiduciary obligation to the

21

minority stockholder, Mr. Willard?

22

let me say it again.

MR. BROWN:

Even though you were an 80

Let me _interject an objection.

23

He's wearing several hats, one as a director and one

24

as a shareholder.

I think you need to clarify

87
CENTRAL VIRGINIA REPORTERS (540)380-5017

Mr. Ca

el

~=~i~<~P~o~f~f.>

________________

117

between the two.

l

MR. POFF:

2

Would you read that back please.

3

(The court reporter read the pending question

4

and the objection. )

5
6

7

BY MR. POFF:
Q

8

9

Did you as an officer of Moneta Building

Supply regard yourself as having a fiduciary duty to

10

Mr. Willard as an minority stockholder of Moneta Building

11

Supply?

12

A

Yes.

13

Q

Did you as a director of Moneta Building

14

Supply regard yourself as having a fiduciary duty to

15

Mr. Willard as a minority stockholder?

16

A

Yes, sir.

17

Q

First of all, did you conclude that,

18

regardless of what Ms. Player said or regardless of what

19

Mr. Lynch said or Doctor Lynch said, that someone else,

20

Mr. Willard or someone else on the open market, might be

21

willing to pay more than their valuation for Moneta Building

22

Supply?

23

A

No, sir.

24

Q

You didn't think that was a possibility?
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~r-i_.(~P~o~f~f~>------------------

l

A

No, sir.

2

Q

Why didn't you think it was a possibility?

3

A

Because you had two reports that agreed, and I

'i

4

considered that sufficient evidence.
Well, do we now know

Q

5

have you looked at

6

them sufficiently to know, do they agree in terms of their

7

method of valuation?

8
9
10

A
valuation.
to.

11
12

I cannot comment on their methods of
Someone more knowledgeable than me would have

All I look at is the bottom line.
Q

What is the date of the Hope Player,

Plaintiff's Exhibit

a, valuation?

13

A

September 30.

14

Q

September 30, 1996?

15

A

Yes.

16

Q

What is the date of the Doctor Lynch report?

17

A

That's December 12.

18

Q

When did the board of directors of Moneta

19

Building Supply approve the acceptance of the asset purchase

20

agreement submitted by David Cappellari along with

21

Plaintiff's Exhibit 6?

22
23
24

A

I don't have those minutes in front of us

Q

Didn't, in fact, the board of Moneta Building

here.
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1

set forth in the Capps Building Supply offer and to pay $600

2

more for them

A

Yes.

4

Q

That offer, which was the same in all respects

5

except money and was $600,000 more on the money, why wasn't

6

that offer accepted?
First of all, let's assume·that the

A

8

stockholders voted against accepting David's proposal, which

9

would have meant that David would have gone in business in

10

competition with Moneta Building Supply.

11

David would have been ready to go in

12

to take all the employees and he was going to take all the

13

customers with him leaving Moneta Building supply with

14

nothing, which would have meant that, in order to maximize

15

the return for the stockholders, I would have.had to have a

16

fire sale.

At the time that

bus~ness,

he was going

You know in a fire sale what you would get.
Then on the other hand, I had to consider

17

•J

$600,000 more?

3

7

..-;

~r~i~<~P~o~f~f~)~---------------- -------------------1~8~4~

18

Mr. Willard offering $600,000.

And I said to myself, let's

19

suppose that we vote David down and not accept his.

20

assurances do I have that Mr. Willard would abide by his

21

letter?

22

letter that he would do this.

23

was in business, I had no faith that he would do that .

24

Therefore, I figured that a bird in the hand is worth two in

He didn't have a bona fide contract.

What

He just had a

Once this·was done and David
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1

the bush.

2

was to sell the assets to David.

3

Q

So I decided in the best interests of the company

Now, at this meeting all these people who are

4

referred to, including a plethora of lawyers as named in

5

Plaintiff's Exhibit 17, were present?

6

A

Thatis right, and they were advisors.

7

Q

And Mr. Willard himself had counsel there,

8

Mr. George Vogel?

9

A

That didn't mean a thing to me.

10

Q

I

11

understand that, but the minutes reflect

that his counsel was there?

12

A

That's right.

13

Q

So you concluded, whether it be right or

14

wrong, that this offer that Mr. Willard made for the same

15

terms and conditions as offered by Capps plus $600,000 more

16

was not an enforceable offer?

17

A

True.

18

Q

Did any counsel advise you of that?

19

A

Plus the fact that just prior to this he tried

20

to dissolve the corporation.

The fact that he tried to

21

dissolve the corporation, why would he come back and offer

22

$600,000 more than the asset value that had been agreed upon

23

by two independent contractors?

24

would live up to this.

I had no faith that he

~1
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Editor's Note: The opinion of the United State~ Di;;trict Court, E.D. Yirginia,
in PoJ"ixmautlt Redevelopment l\: Hou.'i.
.4 uth. r. BL\1 .4parlmcllts As~or.iat.('.S,
published in the ad,·ance sheet at thif'
citation, 155 F.R.D. 18~142, W3$ v.ithdrawn from the bound \'olume because
the opinion ancl order were vacated July
25.

19~4.

1.

Federal Civil Procedure

~- .~.C.A.~ \"a.
::!;'d, 1~.1-i~

~12i2.1

E\idence subj~ct to di~covery nt>ed not
be admissible at trinl if information sought
appears reasonably calculated 1.0 lead to disco,·ery of admissible e\idence. Fed.Rules
Ch·.Proc.Rule 26, 25 t; .S.C.A.

:•. Corporath·
In applyi:
rul~.? statute. •
...n external ~
~·ith perfe"t l
~'~···" exe1~ci:s
:·.hiJ!1llent ba~

2. Federal Ch·il Procedure ~12i2.1

Dut'\' of court faced with decision as to
whether. evidence is subject to discovery is to
determine substance both of claims or dt-fenses that are presented in case and of
e\idence sought to be developed so that it
can ascertain rele,·ance of that e\idence; if
rele,·ant, it becomes discoverable irrespective
of its admissibility so long as there is likelihood that it
lead to admissible e\idenee.
Fed.Rules Civ.Proe.Rule 26, 28 t:.S.C.A

·!'<\~her. ··~ooc

~

I,

..

r

t.

''ill

3. Federal Civil Procedure

WLR FOODS,

~C.,

Plaintiff,

v.

TYSON FOODS, D\C., Defendant.
Ch·••4.. No. 94-0012-H.
United States District Court,
·w.n. Virginia,
Harrisonburg Division.
April 25, 1994.
Corporation brought action to detennin'e
constitutionality of acts which it took under
Virginia Control Share Acquisition Act and
\ ·irginia affiliated transaction statute. On
second corporation's motion to reconsider order protecting from discovery certain ad\ice
given to first corporation, the District Court.
Crigler, United States Magistrate Judge,
held that: (1) fact that issue of director
conflict l'-'as purpc~.edly r:Used did not compel finding that content of advice given to
first corporation by i~ financial and legal
ad\isors v-·as disco,·erable, and (2) fact that
case in\·olved business judgment rule statute
did not compel finding that content of ad,ice
given to first corporation by its financial and
legal ad,isors was disco\'erable.
So ordered.

~

~12;2.1

Fact that issue of director conflict was
purportedly raised did not compel finding
that content of ad,ice gh·en to corporation by
its financial and legal ad\isors was discoverable by second corporation, in first corpora- :
tion's action to determine constitutionality of ~~
acts "'hieh it took under Virginia Control . ~
Share Acquisition Act and Virginia affiliated ...
transaction statute; none of the elements of ·· ?.,.
director conflict claim or defense involved -~:
need for lmov.ing substance of ad,ice given ~ ::,;.
director before or during transaction. Fed. ;::.~~ ..
Rules Ch·.Proc.Rule 26, 28 U.S.C.A.; Va. -~
Code 1950, §§ 18.1-691, 13.1-725.1, 13.1- ~ _,~-..
728.1 et seq.; § 13.1-39.1 (Repealed).
.;~.:=~.
;;.

4. Federal Chil Procedure ~1272.1

Fact that case involved business judgment rule statute did not compel finding that
content of advice gi,·en to corporation by its
financial and legal advisors was discoverable
by second corporation, in first corporation's
action to detennine constitutionality of acts
v-•hich it took under Virginia Control Share
Acquisition Act and Virginia affiliated transaction statute; business judgment rule v-'85
process oriented, in that it pennitted inquiry
into process by which decision was made
rather than into substance of infonnation ·
processed by director in making business
decision. Fed.Rules Ch·.Proc.Rule 26, 28

.-~ 1 ~.:-tior.

.

J
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\\"LR FOODS. JSC. ,.• TYSON FOODS, JSC.
ClteJb 155 F.R.D. 142 (W.D.\'a. 1994)

r.~.t'.A.:

Va.Code 1950. §§ 13.1-090, 13.1-

:-:!:,.1. 13.1-728.1 et seq.
5. Corporations

~310(1)

In applying Virginia's business judgment
r.1l.: s:atute. question is not what some per~··:1 -:-:-:tcrnal to transaction. and looking at it
,, ::~. perfect hindsight, might belie,·e to have
: ·~t>:: exercise of reasonably good or bad
:~i\~cnent based on substance of ad,ice given;
·r;i!~~r. "good faith" under statute presents
,:ut-stion whether a process was engaged that
,~·lu:~d produce defensible business decision.

~

,-.~..Code

1950, §

13.1~90.

6. Corporations ¢=310(1)

t:nder Virginia's business judgment rule
procedW'al soundness of business de~i::ic·~ rna~· be assessed by examining qualifil'atit)ns of persons "ith whom director con~ulted. whether advice \\'as followed, and the
tt~neral topics, not the substance, of information sought and imparted. Va.Code 1950,

:":~l:~te.

. "'

§ 13.1-690.

Douglas· L. Guynn, 'Wharton, Aldhizer &
Wea\'er. Harrisonburg, VA, 'William R. Norfolk. Sullivan & Cromwell, Ne"· York City,
for plaintiff.
Thomas Spahn, Thomas F. Farrell, II,
McGuire, \\toods, Battle & Boothe, Richmond, VA, James R. Sipe, Hanisonburg, VA,
Rus.~ell E. Brooks, Milbank, Tweed, Hadley
& ~1cC1oy, New York City, for defendant.
OPJ'!,aON
CRIGLER, United States Magistrate
Judl!e.
Thi~ action v:as commenced by WLR
Foods. Inc. (\\'LR) seeking a declaration by
the court that the actions it took under the
\"irginia Control Share Acquisition Act and
the Virginia Mfiliated Transaction Statute
a!'e constitutional and that a rights plan
ac!opted b)· the directors of the company is
\'alid. At that time, the defendant, Tyson
Foods, Inc. (Tyson), was. making an attempt
.~1E.\!OR.4.~TDUM

l.

B~· the same pleading, Tyson has objected to
the coun's order. The coun perceiv" such to be
an attempt to preseNe the issue for appeal to chc
presidin~ District Judge.

to acquire "·Ln under the Virginia Stock
Corporation Act.
Tyson answ·ered plaintiff's complaint and
has filed both an original and
amended
counterclaim (counterclaim) based upon what
Tyson believes were actions taken by the
1
" LR directors to prevent a fair and timely
referendum by disinterested WLR shareholders on the proposed purchase of the company by Tyson. The counterclaim asserts.
that the Virginia Affiliated Transaction statute and the Vlrginia Control Share Acquisitions Act violate the Constitution of the United States. Tyson also alleges that such statutes are in conflict \\ith and are preempted
by federal securities Jaws, which Tyson believes were designed to facilitate acquisitions
such as the one Tyson proposed. Tyson
further alleges \iolations of state law duties
by the counterclaim defendants, which include the directors of WLR, in relation to
certain actions taken under the Control
Share Acquisition Act and the Affiliated
Transaction statute. Lastly, Tyson claims
that counterclaim defendants failed to produce records as required by Virginia law, and
that the directors breached their fiduciary
duties. As a result, Tyson claims injury, and
it seeks e>..-peditious declaratory and injunctive relief from the court.
Currently the case is before the court on
the March 24, 1994 motion of the defendant
to reconsider the court's Order of March 16,
1994 protecting from discovery the content of
advice given to WLR Foods, Inc. by its financial and legal ad\isors.1 Defendant complains that those pro\isions of the court's
Order of March 16, 1994 barring access to
WLR corporate documents and testimony
concerning the advice it received are contrary to well established precedent invohing
the business judgment rule, and that the
order runs counter to the liberal discovery
that is envisioned by the Federal Rules of
Civil Procedure.2 Plaintiff opposes the motion. On Aprlll5, 1994, the parties presented argument before the court, following

an

2. In its brief in suppon o£ the motion to reconsider, Tyson seeks to salve the coun's concerns
about standing and justiciability. Concerns over
those issues continue to na8 the coun. but they
\\ill await a later day for resolution.
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which, the court announced it!= decision from the e\id~nce h; rt!le\'ant because it ha!' raised
the bench. This memor.mdum further me· a question of director conflict a~ an element
morializes the opinion of the court, and in it of its state Jaw claims that the directors
the court \\ill address Tyson's complaints and breached applicable standards of conduct as
concerns in the reverse order presented by · well as \iolated their fiducian.· duties. Tyson
its brief.
seeks to persuade the court that by alleging
SCOPE OF DISCOVERY
direct and indirect conflicts of interest. exist.
ing if for no other reason than by \irtue or
[ 1, 21 It cannot be disputed that parties
the takeover attempt, Tyson has made legal
are entitled to discover from each other ·•any and financial ad\ice rele,·ant to the case.2
matter, not prhileged, which is relevant to The court has difficulty \\ith this logic and
the subject matter im·ol\'ed in the pending sees Tyson as attempting to accomplish by
action ... " Fed.R.Ch·.P. 26(b)(1). Further· the back door that which is closed to it by the
more, the evidence subject to discovery front door.
"need not be admissible at the trial if the
The scope of Virginia's direCtOr conflict law
infonnation sought appears reasonably calcu·
lated to lead to the discovery of admissible was narrcm•ed from that previously pro\ided
e\idence." Id. Therefore, the duty of the under Va.Code 13.1-39.1 (§ 13.1-39.1) when
coun is to determine the substance both of the General Assembly enacted Va.Code
the claims or defenses that are presented in § 13.1-691 (§ 13.1-091). Under § 13.1-691,
a case and of the e\idence sought to be transactions in which a director has an inter·
developed so that it can ascertain the rele- est (conflict of interests transactions) are not
vance of that tn-idence. If relevant, it be- void, only voidable, a marked change from
comes disco,·erable irrespective of its admis· the previous which rendered them void.
sibility so long as there is a likelihood that it Furthermore, a transaction in which a di·
will lead to admissible e\idence. Similarly, rector has a direct or indirect interest is not .
should the infonnation be discoverable, but voidable under § 13.1-091 if: 1) the material
nonetheless sensitive or confidential, the facts surrounding the transaction are discourt can fashion an order protecting the it closed, and the transaction is appro,·ed or
from dissemination beyond that which is nee· ratified by either the board or the share.
essary to pennit a meaningful preparation of holders; or 2) the transaction is fair to the
corporation. Irrespective of ~·ho carries the
the case. Fed.R.Civ.P. 26(c).
initial burden of proof and ~·hen during the
Defendant seems to concede, and wisely
course of litigation it might shift, the bottom
so, that the relevance of the discovery. here in
issue is to be judged by the substantive state line is that none of the elements of a director
law claims set forth in its counterclaim. To conflict claim or defense involves the need for
put it another way, the information sought, kno"«ing the substance of ad\ice given the
namely the substance of ad\ice given by legal director before or during a transaction.
and financial advisors, is not probative of any Such advice is not probative of ~·hat the
of the federal questions raised by Tyson in conflict was, whether there was disclosure of
its challenge to the V1rginia statutes on con- the conflict, whether the board or shareholdstitutional and preemption grounds. There- ers adopted or ratified the directors action
fore, it is in this light that the court reconsid- despite the known conflict or whether the
ers its decision of March 14, 1994 as embod· transaction was fair to the corporation. All
ied in the Order of March 16, 1994, and to evidence relevant tO the e>..istence of a con·
this ~"tent the defendant's motion to recon· tlict and to whether it was disclosed, approved or ratified should appear in the docu·
sider will be granted.
mentary or testimonial histonr of the trans·
APPLICABLE VIRGINIA LAW
action. Furthennore, the ad\'ice provided by
[3) Tyson asserts entitlement to the in· legal and financial consultants is not proba·
formation on two grounds. First, it believes tive of how fair the director's action was to
3. Tyson do~s not set fonh its allegations of c:on·
flict or int~rest as a separate claim under§ 13.1-

94·

69 J. They ar~ intcrwo\·cn in its other state Jaw
causes or action.
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as 155 F.R.D. 142 f\\'.D.V•. 1994)

C".t' t.'\ll·puruiion. ~ fairnes~ must be establi.. ::l•ci irre~pecth·e of achice sought or given.
Thcrt.•i11re. ~imply by raising the specter of
c!irectnr conflict, Tyson has not made rele,·a::: the substance of any advice given to a

decisions, but not allowing an inquiry into the
substance of the information produced during
that process.

As Tyson argues, the traditional business
judgment rule is represented b)· cases like
llnocal Corp. v. lUesa Petroleum Co., 493
A.2d 946 (Del.1985), which heretofore has
been acknowledged in this District as an
appropriate standard. C-T of Virgin.ia, Inc.
t'. Barrett, 124 B.R. 689 (W.D.Va.l990). This
court cannot help but observe, however, that
C-T of Virginia was decided under Virginia
law predating the enactment of § 13.1-690,
and it believes, as WLR suggests, that
§ 13.1-690 was a radical departure from the
fanner common law and statutory business
judgment standards... Clearly the court in
C-T of Virginia v:as correct to the e>."tent it
adopted a business judgment rule similar to
that in Unocal, but because its operative
facts predated the change of the statute, C-T
of Virginia is of little precedential authority
on the issue here presented.

r.;~t"\.·wr.

5econd. Ty!;on challenges the court's
fl:· \"a.Code § 13.1~90 (§ 13.1-690) in
.-·· dt>H:!lmination of whether the informa·:~i .:o•JU~ht is discoverable. It argues that
:::::- :Ot>ctiun merel~· establishes the standard
!,.,. which a director's conduct is measured,
;;!'~l'nt director conflict, and it suggests that
~!:e c.-ourt need not detennine the appropriate
lt.. ~:~l ~tandard for assessing the propriety of
ri:·:-l'ctors' conduct before detennining the
.:0-.:'·":Pf.' of the infonnation relating to that concL:c: that must be revealed during discovery.
1!: many respects this is a "discover now:i.'"~lt' later'' approach to the problem. By
ti':e ~arne token, Tyson argues that under the
tr.J.ditional statutory or common law business
judgment rules, the information sought is
rt?Je,·ant to assessing the propriety of director conduct, and it would be entitled to
rli..;co\'er the e\idence it seeks here.
[.l J
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[5, 6] The court concurs with "WLR's observations that § 13.1-690 is process-oriented in that it pennits inquiry into the process
by which the decision was made rather than
the substance of the information processed
by the director in making the business decision. To that extent, the court rejects Tyson's argument that traditional business
judgment rule jurisprudence, as represented
'by such cases as Unoool and C-T of Virginia, applies in this case so as to pennit
Tyson to inquire about the substance of the
advice received by a director: from the
sources mentioned in the statute.~ The question is not what some person a"ternal to the
transaction, and looking at it with perfect
hindsight, might believe to have been an
e.~ercise of reasonably good or bad judgment
based on the substance of advice given.

Piaintiff asks the court to focus on the true
nature of Tyson's counterclaim, which it sees
a:; nothing more than a challenge to the
propriety of director conduct under ~1".ant
\ 'irginia law. Therefore, it argues that the
c::."l"ent Virginia standard establishing directors' duties and fixing liability for a violation of those duties must be applied. MoreC•\·er. "'LR believes that the CUITent statuto!'Y scheme is radically different from the
common law and model code versions of the
h'J~iness judgment rule, making it \irtually
:.1nique in the country. Plaintiff further be!ie"es that Virginia's business judgment rule,
now codified in § 13.1-690, is process-oriente-d. thus pennitting discovery only of the
process by which the directors made their
~.
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T\'son has submitted materials flled in the :Eastem' District of Virginia during the disco\'ery
phas~ of Sandberg ,.. \ 'irginia Banks1Jaru. Inc.,
891 F.2d 1112 (4th Cir.J989), ra.'d on other
grounds, SOl U.S. 1083. 111 S.Ct. 2749, 115
L.Ed.2d 929 (1991). li is clear from reading
those papers that the issues struck here regarding effects of the statutory changes on the scope
of discovery were ne\'er broached by the parties
or the trial court in Sandberg. They cenainly
w~,·~ not the subject of appeal.

5. The instant motion addresses legal and financial consultants, but the statute also covers
knowledge or infonnation received from officers
and employees believed by the direc\or to be
reliable and competent as well as ... other per·
sons" giving advice within their professional or
expen competence.
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Rather, "good faith'' under the statute pre.c;ents the question whether a process was
engaged that would produce a defensible
business decision. The procedural soundness
of a business decision may be assessed by
examining the qualifications of the persons
\\ith whom the director consulted, the general topics, not the substance, of the information sought or bnparted and, in this court's
view even whether the ad\ice was followed. 6

cated consumer ~tandard: (2) ,·alidation
statement which did not make it clear that
debtor could contest the amount of the
charge imposed by merchant for nonsuffi.
cient funds (NSF) check was inadequaU!;
and (3) genuine issue of fact e."\isted as to
whether other \"alidation stntement~ in subsequent demand letters were adequate.
. Motions granted in pan and denied in
part.

For these reasons, and those set forth
from the be~ch on April15, 1994 wh!ch also 1. Consumer Protection ~10
hereb~~ are mcorporated, an order will enter •
. .
granting Tyson's motion to reconsider but .
Least s?pht~tlcated ~o~sumer sta."ldar~
denying its substantive request to amend or ts ~ be applied m det7nmmng wheth.er vallalter the court's Order entered on March 16 dation statement reqwred by the Fm Debt
1994, except to the e>."tent that this opinio~ Coll~ction Practices Act is sufficiently co~
clarifies any ambiguity in the March 16, 1994 mwuca~d to a consumer. Consumer Credit
Order concerning the scope of discovery un- Protecuon Act, § 809(aJ, as amended, 15
der Va.Code §§ 13.1~90 and 13.1~91.
U.S.C.A. § 1692g(a). ·
The Clerk of the Court is hereby directed 2. Federal Chil Procedure ~2544
Confronted with motion for summary
to send a certified copy of this Memorandwn
judgment, nonmoving party must direct
Opinion to all counsel of record.
court's attention to evidence in the record
which demonstrates that it can satisfy a fairminded jury that it is entitled to a \'erdict in
its favor. Fed.Rules Ch·.Proc.Rule 56(c), 28
U.S.C.A.

Nebojsa BUKUMIROVICH
CREDIT BUREAU OF BATON
ROUGE, INC.
Ch·. A. No. 93-688-B-1.
United States District Court,
M.D. Louisiana.
March 28, 1994.
Debtor brought action against collection
agency. On motions for summary judgment,
the District Court, Riedlinger, United States
Magistrate Judge, held that: (1) \'alidation
statement is· to be judged by least sophisti6. T~·son is concerned that this approach unduly

restricts it from developing evidence to test the
\'eracity of the \\'LR directors. The coun belie\'es Tyson's quarrel should be with the General
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3. Consumer Protection ~10
~
Validation statement sent to debtor did
not meet requirements of Fai:' Debt Collec· -~~i·!~~~
tion Practices Act v:here least sophisticated
consumer would not have understood from
the statement that anything other than the
amount of the check or whether the consum·
er issued it could be disputed and did not
make it clear that the amount of the senice
charge could be disputed. Consumer Credit
Protection Act, § 809(a){3), as amended, 15 ·
U.S.C.A. § 1692g(a)(3).

4. Federal Ch·il Procedure ~2481
Genuine issue of fact precluding sum·
mary judgment in action under Fair Debt
Collection Practices Act v:as presented '\\ith
respect to effectiveness of validation state·
ment.s and as to whether least sophisticated
consumer would feel compelled to disregard
Assembly of Virginia which has. in its wisdom,
enacted what very well mi~ht be ''a unique stat·
ute nationally". 20 Univ.Rich L.Rev. 67, 106
(1985).
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COMMONWEALTH OF VIRGINIA
CITIES OF LYNCHBURG AND BEDFORD
COUNTIES OF AMHERST. BEDFORD. CAMPBELL AND NELSO"'

'

March 13, 1998

Willian1 B. Poff. Esquire
1\1ark D. Loftis. Esquire
WOODS. ROGERS & HAZLEGROVE, P.L.C.
P. 0. Box 14125
Roanoke. Virginia 24038-4125
George I. Vogel II. Esquire
VOGEL & CROM\VELL
P. 0. Box 18188
Roanoke. Virginia 240 I 4
Willian1 B. Hopkins. Jr., Esquire
Stephen \V. Len1on~ Esquire
MARTIN. HOPKINS & LEMON, P.C.
P. 0. Box 13366
Roanoke. Virginia 24033-3366

P. Brent Bro\vn. Esquire
CARTER. BROWN & OSBORNE, P.C.
P. 0. Box 13206
Roanoke. Virginia 24032-3206
William R. Rakes. Esquire
GENTRY. LOCKE. RAKES & MOORE
P. 0. Box 40013
Roanoke. Virginia 24038-0013
RE:

Ronald L. Willard v. Moneta Building Supply, Inc., et al.
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P.o. Box 235
BEDFORD. VA 24523
(540) 586-7632

.

·-..

March 13, 1998
Page Two

Dear Counsel:
A hearing was held on various discovery motions herein on February 12, 1998. Briefs
have been filed. I ruled on the motions pertaining to the Bank of Altavista documents at the
hearing.
Defendants A. S. and Rose Mary Cappellari's motion for leave to amend responsive
pleadings is allowed. In fact, such pleadings have now been filed.
Because of the impending trial date and the need to cut off the discovery process, I choose
to rule \Vithout extensive comment. I adopt the plaintiffs arguments and briefs supporting my
rulings herein as to the two issues below.
( 1)

The defendants' plea of res judicata as to Count III of the Amended Bill of
Complaint is overruled.

(2)

The plaintiffs motion to compel the production of documents withheld by Moneta
Building Supply on the basis of attorney-client privilege is partially granted subject
to a protective order. The fact that plaintiff held a 20% stockholder interest in
Moneta Building Supply is an important factor in this ruling. Such documents
have been inspected by me in camera.
The motion to compel production is granted as to copies of documents attached
hereto. The November 18, 1996, letter from the Carter, Brown & Osborne law
firm to A. S. Cappellari appears incomplete. The firm will furnish complete
copies of this letter to all counsel within five days from today! s date.

In my opinion, all other documents in my possession are internal memos and attorneyclient letters, which are clearly protected by the attorney-client rule.
As to the telephone conference call on March 13, 1998, pertaining to Mr. Hopkins's
Motion to Quash depositions of attorneys Osborne and Lemon on April 1, 1998, I sustain the
motion for reasons stated orally and in briefs by the moving party.
However, if, at trial, the Cappellaris persist in hiding behind an advice of counsel response
and profess no independent knowledge of relevant transactions, it is quite possible that the
attorneys~ or one of them, may have to testify, which could lead to disqualification and a possible
continuance. The Cappellaris should confer with their counsel and inform themselves pre-trial
as to all relevant details of transactions which their counsel possess.
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March 13. 1998
Page Three

Mr. Poff \vill prepare an order.

Very truly yours.

William W. Sweeney, Judge
W\VS:mks
Attachn1ents
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December 13, 1996

Mr. Ronald L. Willard
P. o. Box 540
Wertz, VA 24184
Dear Ron:
Rose Mary and I have received your letter dated December 10,

1996, setting forth your offer to purchase the assets or stock of

Moneta Building supply.
As you are aware, the corporation is
currently a party to a contract to purchase these assets subject to
Shareholder approval. A Shareholders• meeting has been scheduled
for next Friday, December 20, 1996, at the company offices.
It is our opinion that it would be inappropriate, and possibly
unlawful, for the board to consider and act on your offer prior to
the Shareholders• vote on December 20, 1996. I am concerned that
any action on your offer might be viewed as a tortious interference
with the existing contract. Since by its terms, your offer expires
today, I can only encourage you to come to the Shareholders 1
meeting and advise the Shareholders at that time of your intent
regarding making an offer.
The Shareholders can consider your
interest in making an offer at that time in voting on the existing
contract.
I look forward to seeing you on December 20, 1996, for the
Shareholders• meeting.
Very truly yours,

A.

s.

Cappellari

Rose Mary Cappellari
~LOLET\MONBU01.RLV
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Attorneys at Law
540•983•9300

/

GENTRY LOCKE
RAKES & MCDRE
10 Frankhn Road. S.E

Dired No. 540•983•9366

Facsamlle 540•983•9400

Post Ofrice Box 40013
Roanoke. Virginia 24038 0013

November 15, 1996

HAND DELIVERED

J. Lee Osborne, Esq.
Carter Brown & Osborne
1401 Franklin Road, SW
P.O. Box 13206
Roanoke, V~ 24032

Dear Lee:
Enclosed is an Asset Purchase Agreement executed by CAPPS HOME & BUll..DING
CENTER, INC., which is Dave Cappellari's new corporation. Dave has made arrangements
for bank financing to provide the cash required to close this transaction if it is approved by
the Board and Stockholders. Also attached is a valuation report prepared by Hope Player
& Associates which was undertaken by Dave to determine the purchase price. We
anticipate that the Board will want to have the valuation report analyzed by its independent
consultants.
Please note that time is of the essence for the closing of this transaction.
Please consider the delivery of this Asset Purchase Agreement executed by Dave Cappellari
as an offer to Moneta Building Supply, Inc., for the purchase of its assets pursuant to this
agreement. This offer shall expire if not accepted by November 23, 1996. Time is of the
essence.
Should you have any questions with regard to this matter, please do not hesitate to contact
us at your earliest convenience.
Sincerely,

Enclosure
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ASSET PURCHASE AGREEMENT
TillS ASSET PURCHASE AGREEMENT, made this 15th day of November, 1996,
by and between MONETA BUILDING SUPPLY, INC., a Virginia corporation (the "Seller")
and CAPPS HOME & BUILDING CENTER, INC., a Virginia corporation (the
"Purchaser");
WHEREAS, the Seller operates a business at Moneta Building Supply, Inc., Route
4, Box 9 {located on Route 122), Moneta, Virginia 24121, {the "Business"); and
WHEREAS, the Seller desires to sell and the Purchaser desires to purchase from the
Seller all of the Seller's right, title and interest in certain of the assets of the Business upon
the terms and conditions set forth in this Asset Purchase Agreement.
NOW, THEREFORE, in consideration of the mutual promises set forth herein and
other good and valuable consideration, the Seller and the Purchaser, on the basis of, and
in reliance upon, the representations, warranties, covenants, and obligations set forth in this
Asset Purchase Agreement, hereby agree as follows:
1.

SAlE OF BUSINESS. The Seller shall sell or cause to be sold and the

Purchaser shall purchase, free from all liabilities and encumbrances except as expressly
assumed pursuant to this agreement, the following described property of the Business:

(A)

All inventory, equipment, vehicles, supplies, office furniture, fixtures,

and improvements owned by the Seller and used in the Business. All such items shall be
specifically accounted for in a physical inventory as provided herein. The purchase of the
inventory, equipment, vehicles, supplies, office furniture, fixtures, and improvements shall
include all such items on the premises of the Business on the date of closing.

(B)

The exclusive right in and to the use of the trade name "Moneta

Building Supply," whether or not registered, and any variation thereof. The Seller shall
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execute any and all documents necessary to transfer the right to use said trade name to the
Purchaser. Effective as of the date of closing, the Seller shall not do business as, hold itself
or its business out as, or use the trade name "Moneta Building Supply" except as expressly
permitted by the Purchaser.
(C)

All real estate owned by the Seller and used in the Business (the "Real

Estate"), including, but not limited to, Route 4, Box 9 (located on Route 122), Moneta,
Virginia 24121, and as further described in Exhibit A, which is attached hereto and
incorporated herein by this reference, less and excepting the parcel which the Seller has
contracted to sell to the Virginia Department of Transportation.
(D)

All permits relating to the Business, to the extent transferrable.

(E)

All utility deposits required or held by any utility company providing

water, sewer, gas, electrical, telephone, or similar utility to the Business premises.

(F)

All accounts receivable.

(G)

It is expressly agreed that cash on hand, marketable securities

(including stock in Servistar and IBSA) shall not be included among the property of the
Business transferred to Purchaser.

(H)

The Purchaser shall have the option of acquiring prepaid expenses of

the Business. Should the Purchaser assume any of the prepaid expenses, the cost of the
same shall be prorated on an annual basis for the remainder of the term and added to the
purchase price hereinafter set out.

2

PURCHASE PRICE. The purchase price (the "Purchase Price") for all of the

property referred to in Paragraph 1 above (the "Acquired Assets") shall be determined and
paid to the Seller as hereinafter set forth.
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(A)

The Purchase Price shall be an amount equal to total of the following,

as shown on the Seller's financial statement dated September 30, 1996 (a copy of which is
attached as Exhibit B, herein the "Seller's Financial Statement"), as adjusted to the date of
aosing:
The book value of the inventory included in the Acquired

1.

Assets, less a $19,500 discount for unsalable items (the "Inventory
Price").
2.

The book value of equipment, supplies, office furniture, and

fixtures, excluding vehicles and forklifts {the "Other Assets Price").

3.

The sum of $56,500 for the Seller's four vehicles and two

forklifts used in the Business {the "Vehicles Price").
4.

The book value of the accounts receivable, less a $141,000.00

discount for aged accounts receivable of doubtful collectability (the
"Accounts Receivable Price").

5.

The sum of $150,000 for the Real Estate (the "Real Estate

Price").

6.

The sum of $175,000.00 for the going concern value of the

Seller (the "Goodwill Price").
(B)

Payment of the Pw:chase Price shall be by delivery at the Oosing of the

Purchaser's cashier's or certified check in an amount equal to the total of the Inventory
Price, the Other Assets Price, the Vehicles Price, the Accounts Receivable Price, the Real
Estate Price, and the Goodwill Price, less the amount of the Current liabilities as shown
on the Seller's Financial Statement and related detailed reports, adjusted to the date of
Qosing.
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(C)

Post-Closing Physical Inventocy

and Purchase

Price Adjustment. As

soon as is reasonably practicable after the Closing, the Purchaser shall cause a physical
inventory of the Acquired Assets (the "Physical Inventory") to be taken. To the extent that

the Physical Inventory reveals that the financial statements and other information supplied
by the Seller to the Purchaser on which the Purchase Price at Closing shall be based are
inaccurate as of the date of the Closing, an amount equal to the difference between the
Purchase Price at Closing and the amount revealed by the Physical Inventory to be the
accurate purchase price as of Closing (the "Purchase Price Adjustment") shall be paid by or
refunded to the Purchaser as appropriate. The Purchase Price Adjustment shall be paid by
or refunded to the Purchaser not later than fifteen (15) days after the completion of the
Physical Inventory and the determination of the Purchase Price Adjustment.

3.

CONDffiONS OF SALE.

This Asset Purchase Agreement is expressly

contingent upon all of the following conditions unless otherwise waived in writing:

(A)

The Purchaser shall obtain, at the Purchaser's expense, an owner's title

commitment to insure the title of the Real Estate, satisfactory to the Purchaser, from a title
company authorized to transact business in the Commonwealth of Virginia;

(B)

The Purchaser shall have the Real &

cost and shall be fully satisfied with the description of ~
swvey;

(C)

The accuracy of all representations

(D)

Satisfaction by Seller of all of its obligat

paragraph 4;

Agreement; and
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rep rest.
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.au validly existing ,
...; power to execute this As:

standing, with
perform its oblig

..;under.

(B)

Seller has no currently existing contract or commitment which relates

to the Business or the Acquired Assets (other tlDepartment of Transportation) which

(C)

ha~·

~losed
~

There are nr

threatened against Seller

··lte contract for sale with the Virginia
to the Purchaser.

or proceedings pending or
-t.h on Exhibit C attached

p-

hereto and incorpor'

(D)

~

'.ries of sales or
. .~r's knowledge.

expenses, shown or revea.

(B)

Real Estate and all structures an~
state and local environmental laws. r'-.
(F)

.Jector's knowledge the

To the b"

~

The Seller is the ow.

.. atte fully comply with federal,
.equirements.

Ji and has good and marketable title to the

Acquired Assets, free of all debts, liens, seauity interests and encumbrances.
(G)

No violations of any kind, including but not limited to statutory,

regulatory, or local ordinance violations, are pending or threatened against the Business and
the Acquired Assets.
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' Seller has, to its knowledge, complied with all the federal, state
and loca1

.. ~tions related to or affecting the Business and the Acquired

·~ full or will arrange to pay in full, through the

'e income tax withholding, federal social
~nt

taxes, unemployment insurance, sales and

4D.Y other business related taxes or governmental

chate
'" warrants that all equipment, vehicles, furniture, fixtures,
supplies, and in'

.esently used in the business operations of the Seller or held for

resale are free of defects and are in operating or saleable condition.

5.

PLACE OF ACQUIRED ASSETS. The Seller represents that all of the

Acquired Assets are located only at the premises of

th~

Business. The Seller shall not

remove any of the Acquired Assets from the Business without the prior written consent of

the Purchaser, except as may be required in the ordinaiy course of trade or business up to
the date of closing.
6.

CLOSING.

The closing of the transaction contemplated by this Asset

Purchase Agreement (the •aosing") shall take place not later than 30 days from the date
of execution by both parties to this Agreement at the offices of Gentry Locke Rakes &
Moore in Roanoke, Virginia. Time is of the essence and if closing does not take place

within the time period set forth, Purchaser shall have the right in its absolute discretion to
terminate this Agreement, in which case this Agreement shall be void. At the time of the
aosing, the Seller shall execute and deliver to the Purchaser such bills of sale, assignment,
certificates of ownership or title, and any and all such other instruments, documents, and

7:57l\1\3UD.1
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writings, and shall take such other further action as may be necessary to transfer to the
Purchaser the Business and the Acquired Assets, and shall deliver possession thereof to the
Purchaser, together with all keys to the Locations. All such bills of sale and other transfer
doruments will contain the usual and customary warranties and affidavits of title to the
Business and the Acquired Assets, free and clear of all liens, security interests, and
encumbrances. The Seller shall also deliver any releases, subordinations, or waivers of
security interests, liens, encumbrances, or other claims against the Business or the Acquired
Assets as the Purchaser may reasonably require.
7.

TAX ClAIMS.

The Seller shall satisfy all current, outstanding, and

delinquent obligations of the Seller relating to sales tax, state and federal employee· income
tax withholding, federal social security tax withholding, employment tax, business or license
fees, and any other business related taxes or governmental charges which are owed through
the date of Closing. In the event the Purchaser is obligated to make any payments therefor,
the Seller shall reimburse the Purchaser for such payments, so long as a certified letter of
demand has been delivered to the Seller, giving such notice of the amount demanded, and
the Seller shall have ten (10) days after the receipt of the demand by the Purchaser to make
such payment to the Purchaser. This obligation shall survive the Oosing. The Seller retains
the right to compromise or defend against any such claims at its own expe~. but will hold
the Purchaser harmless and indemnify it from any loss resulting therefrom.
8.

MATIERS PENDING CI.DSING. Seller agrees that prior to the Oosing,

Seller shall not:
(A)

Permit the withdrawal of any Acquired Assets used in the Business

except in the normal course of business.
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(B)

Enter into any contract or commitment concerning the Business or the

Acquired Assets except in the normal course of business.
(C)

Create, assume or permit to exist any mortgage, pledge or other lien

or encumbrance upon any of the Acquired Assets whether now owned or hereafter acquired.
(D)

Sell, assign, lease or otherwise transfer or dispose of any of the

Acquired Assets except in the nonnal course of business.
(E)

Conduct the Business in a manner other than in the normal and regular

(F)

Voluntarily close or terminate the Business as a going concern.

manner.

9.

TIJLE. Seller agrees to convey the Real Estate to Purchaser by General

Warranty Deed with the usual English covenants of title and free and clear from all
encumbrances, tenancies, liens (for taxes or otherwise), except as may be otherwise provided
herein, but subject to applicable restrictive covenants and utility easements of record which,
in the opinion of Purchaser, do not adversely affect the marketability of the title or the
ownership of the property.

10.

PRORATION. All taxes, interest, utilities or assessments shall be prorated

as of the date of the Oosing.

11.

PURCHASING EXPENSES. Except as may be otherwise agreed herein, the

parties agree that any expenses incurred in connection with this purchase including,but not
limited to, title search, title insurance premiums, survey, recording costs and Purchaser's
attorney's fees for preparation of the Oosing shall be borne by Purchaser. Seller agrees to
pay Seller's grantors tax, deed preparation charges and Seller's attorneys fees.

12.

REAL ESTATE COMMISSION OR BROKERAGE fEE. The parties to this

Contract hereby warrant to each other that they are not obligated to pay any fee(s) to a real

757l\1\312308.t

estate broker or agent in connection with the transaction contemplated herein. Bach of the
parties covenant that they will indemnify the other for any and all claims or demands of any
agent or broker claiming a fee or commission arising from the purchase of the Acquired
Assets by the Purchaser.
13.

EMPLOYEES. The Seller employs certain individuals at the Business (the

"Employees"). The Purchaser shall offer employment to the Employees employed by the
Seller as of the date of the Closing with compensation that is no less than each Employees'
compensation from the Seller as of the date of the execution of this Asset Purchase
Agreement, however, the Purchaser shall have the sole discretion to determine the
employment responsibilities of the Employees who accept employment with the Purchaser.
Employment by the Purchaser of the Employees shall be on an at-will basis and no
..

employment contract or contracts as to. the Employees is intended to be formed by this
Asset Purchase Agreement. Furthermore, the Purchaser is not obligated to offer contracts

ASSUMPTION OF UABTT.ITY. Purchaser agrees to assume the accounts

payable as reflected on the Seller's Financial Statement and related detailed reports, as
adjusted to the date of Cosing. The Purchaser does not and shall not assume anx other
liabilities of the Seller, including but not limited to, any of the Seller's accounts payable not
reflected on the Seller's Financial Statement and related detailed reports.
15.

RISK OF I.DSS. All risk of loss or damage to the Acquired Assets by fire

windstorm, casualty, or other cause is assumed by Seller until the aosin& Seller re
ents
e~-j,-;..,u<. 1u
1) ~ tN-~ 6CI l~+~'v"c;/ ~ -p.._
it will"insure the Real Estate, at Seller's cost, against said perils~til aosing. In the event
of substantial loss or damage to the Acquired Assets before the aosing, Purchaser shall
have the option of either (i) terminating this Asset Purchase Agreement, or (ii) affirming
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of employment to the Employees in the future.
14.

d

111

this Asset Purchase Agreement, in which even eller shall assign to Purchaser all of Seller's
rights under any policy or policies of insurance applicable to the Acquired Assets.
16.

~

EXECUTION OF DOCUMENTS. The parties will execute any and all

documents reasonably necessacy to consummate the transactions contemplated by this Asset
Purchase Agreement and the enforceability thereof.
17.

ASSIGNMENT. The Purchaser reserves the right to assign any and all of its

obligations as set forth in this Agreement subject to approval thereof by the Seller, which
approval shall not be unreasonably withheld.
18.

BULK SALES REQUIREMENTS.

The Purchaser and Seller waive

compliance by the other with the provisions of the Virginia Bulk Sales Act to the extent

applicable to the transaction hereby contemplated. u@thereof, the Seller agrees to ,

/).

indemnify and hold the Purchaser harmless against any loss, damages, liability, obligation
or expense suffered by the Purchaser as a direct result of noncompliance with applicable
provisions of the Bulk Sales Act.
19.

SURVIYALOF RBPRESENIATIQNS. The representations, warranties and

agreements of Seller and Purchaser contained in this Agreement, shall not be discharged
or dissolved and shall survive closing.
20.

~

NON-COMPE11'110N. By signing this agreement, Seller, its officers and ~ ~

directors each agree not to acquire or engage in a business similar to the Business
conducted on the Real Estate as of the date of this agreement, within Franklin and Bedford
Counties, Virginia, for a period of two (2) years from the date of Cosing.
21.

NOTICES.

Any notice required or permitted to be given under this

Agreement shall be sufficient if in writing, and if sent by registered mail to:
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The Seller at:

Moneta Building Supply, Inc.
Attn: Amerigo S. Cappellari
Route 4, Box 9
Moneta, Virginia 24121

With a copy to:

J. Lee Osborne, Esq.
Carter, Brown & Osborne
1401 Franklin Rd., S.W.
P.O. Box 13206
Roanoke, VA 24032

22.

The Purchaser at:

CAPPS Home & Building Center, Inc.
Attn: David L Cappellari
127 Freeboard Drive
Moneta, VA 24121

With a copy to:

Bruce C. Stockburger
Gentry Locke Rakes & Moore
P.O. Box 40013
Roanoke, VA 24038-0013

WAIVER OF BREACH. The Waiver by either party of a breach of any

provision of this Agreement by the other party shall not operate or be construed as a waiver
of any subsequent breach by the other p31ty.
23.

ENTIRE AGREEMENT AND CQUNTERPARTS. This Asset Purchase

Agreement sets forth the entire agreement of the parties and may not be changed except
by a written document signed by both parties. This Asset Purchase Agreement may be

executed in two or more counterparts, each of.which shall be deemed to be and have the
same effect as an original, and all of which when taken together shall be deemed to be and
represent one agreement.
24.

BINDING BFFECf. The terms of this Agreement shall survive closing and

shall be binding upon and inure to the benefit of the parties hereto, and their respective
successors and assigns.
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25.

GOVERNING LAW. This Agreement has been executed in and shall be

governed by and construed in accordance with the laws of the Commonwealth of Virginia
(except for conflicts of laws rules which would require the application of the substantive laws
of any other state or jurisdiction).
IN WITNESS WHEREOF, the parties have executed this Asset Purchase Agreement
as of the day and year first above written.

MONETA BUITDING SUPPLY, INC.

By:

--~~~----------------------

President

CAPPS HOME & BUilDING CENTER, INC.

By.~L~
~
i'idllt
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Exhibit A

T. P . PARKER 8c SON
Engineers and Surveyors
ate BOULEVARD

TELEPHONE
387·1US3

TULLY .....ARKER ....E. 6 C.LS.

SALEM, VIRGINIA

JOHN T. PARKER. P.E. 6 C.L.S.

z•tss

AREA CODE
703
P.O. BOX
367

November 27, 1978
Description of 6.49 acre tract
(Survey for Cappellari, Inc.)
BEGINNING at point #1 at the center of Va. Ree. 122
at the southwesterly corner of the property of Carolyn F.
Pucci (D.B. 447, p. 85); thence with center of Rte. 122
S. 65° 00' W. 225.60 feet to point #2; thence with the
line of Va. Sec. Rte. 608 N. 27° 00'

w.

iron pin at corner #3; thence N. 35° 00'

240.0 feet to an

w.

·an iron pin at corner #4; thence N. 58° 58'

493.14 feet to

w.

165.0 feet

to a point at corner #5; thence still with line of Rte. 608

N. 40° 00'
N. 24° 54'

w.
w.

152.12 feet to a point at corner #6; thence
248.82 feet to a point and corner #7 in the

center of. the road; thence leaving the road and with the
line of property owned by s. L. Rucker, Heirs N. 63° 06 1

34" E. passing an iron pin on line at 25 feet, in all 208.36
feet to an iron pin at corner #8 on the westerly line of
Norfolk & Western Railway property formerly Virginian Railroad
(50 feet from the center line of track); thence with line of
Norfolk & Western Railway property
to corner #9; thence

s.

s.

35° 18' E. 107.25 feet

36° Ol' 12" E. 92.0 feet to corner #10;

thence S. 38° 16' 12" E. 75.0 feet to a point at corner #11;
thence S. 49° 58' 48"

w.

50.0 feet to corner #12 (this point is 100

feet from the center line of track); thence still with line

115
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November 27, 1978
Dis@ription of 6.49 acre tract
(Survey for Cappellari, Inc.)
of Norfolk & Western Railway property (100 feet from the
center line of track) S. 42. 0 11' 12" E. 132.0 feet to a
point at corner #13; thence S. 44° 46' 12 11 E. 110.0 feet
to a point at corner #14; thence S. 46° 41' 12" E. 104.0 feet
to corner #15; thence
#16; thence

s.

s. 49°

41' 12" E. 105.0 feet to corner

52° 56' 12" E. 105.0 feet to a point at

corner #17; thence S. 54° 51' 12" E. 100.0 feet to corner
#18; thence S. 55° 56'·12" E. 103.0 feet to corner #19;
thence S. 55° 35' E. 33.11 feet to an old pipe at corner #20;
(100 feet from the center line of track); thence leaving the
line of the railroad and with a northwesterly line of the
property of Carolyn F. Pucci

s. 46°

14' 48"

w.

passing an

old pin on line at 158.81 feet, in all 159.28 feet to a
point at corner #21; thence with westerly line of the Pucci
property

s.

40° 45' 14" E. passing an old pipe at 193.39

feet, in all 222.39 feet to the BEGINNING and containing
6.49 acres and being as shown on map made by T. P. Parker &
Son, Engineers & Surveyors, dated November 27, 1978.
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Laat, .. vea.-.

Tht. Year

..

Aisei:s

"·.

... .
... ..

~
_,..,... ·~-·

Curaraent Astets
•

each· on Hand·.

Cash in Bank•Savings
Caih in Bank•Cheaking-1st Com•

Cash=in Bank~Payroll
Accounts Receivable-Trade

Acaaunta Recoi~abla-Credit Cards
AcQounts Receivable-Other
E•plbyee Loan Recttvabll
Inventor'y
Investments
Prepaid Insurance
Prepaid EMpe~se-Othtr
Tatal Current Assets

250.00

58,169.37
69,393.00
3,726.40
738,921.78
0.00
27,473.99

872.36
31+4,729.93
24&,794.11
3,491.00
0.00
-------~~....!1'

• ---------------1,493,821.94

• 1,364-,4i39.!58

~---------

----~-~~-::-•-

---....

...

r,

Fixed A•eets

•

Land= a·.

Trauck•
Building&

1

.Equip•ent

Lumber· YArd··:·~.
I11prave•ents

Tatal• Ca•t
L••••·~A~cua.

t

; -= r.
• Diprn.

Total Fiwed Assets

_Other" Asset's

•

32,944.30
101,924.48
225,511.48
90.118.99
&,055.42
13,491.94
----------~~--470,e~s.a1

Total Other A•••t•

Total Assets

32,944.S0·
101,924.48

eam,ett.ts

142,904.88.
·&,15!5. 42
13,491.94

s

---------..e22,S32.70

-- -·· -- ...... ------(320,409••0>
149,637.41

•

-~.....11------..--

•

Baadwill

t

(346,924.~~)

175,908.15

~----__...-~-~

·1,sa0.
-----• __________ __

•

• 1,644,9:59.35

• 1,:Stt1,8lt7.73

00

,_._

............

smm. 00
------------14

...............

S•• Acaauntants• Ca•pilation R•po~t
R. W•• 3ahnsanfl~· & Co., PLC
t9

~d

~

01S I 3HOH ~

~B9t-t~L-9~S

~t=9l

9661/9~/tt

•

Belance Shaet
S•pteabar 301 1996

Thi

Last

fR&r'

Year-

Liabilities & Stockholders' Equ
Cu~rent

Liabilitiea
Aceaunts Payable-T~ada
Other Withholdings
Sales TaM Payable

•

241,:520.12
215.00

Accrued Payr'oll

Accrued Bonuses
Accrued Payroll Taxes
Ta~al

139.,89

14,689.60
5,402.76
28,178.85
132.59

~----------

---~------.-.----.

• ..-----..- •

-.-.-~--..----------

•

50,800.00
7,21210.00

287,428.00

~---.-

Stockholders' Equity
Capital Stock
Paid tn Capital
Retained Earnings
UTI-A S Cappellari
UTI-R M Cappellari

242,135.15

16,267.61
4,347.04
24.920.56
157.67

_.........

Current Liabilities

•

•

UTI-Ron Willard

50,800.00
7,200.00
1, 354, 19a. 38 ·
( 172, 316. 61)
(88,877.95)

C6B,B97.64)
(17,913.39)

UTI-Dave Cappellari
Unrealized Loss on Securities
v,a~-ta-Date Net Ineome

290,678.86

1,269,838.01
(199,212.60)
(101,574.80)
(78,740.16)
(20,472.44)
(25,323.40)

( 18, 286. 26)
311,632.82

•

· Total Stackhalders' Equity

.....

-.--~------

1,357,531.35

'

_._.

...

-~--------

1,251.168.87

-----~------

' ---------..

1, 644,. 939. 35
...............

• DCJn:a--•••••

Tatal Liabilities &

Staekhalders' Equity

348,654.26
----~

1,541,847.73

~

0{

Be• Accountant•' Ca•pilattan Repo~t
R. Wa. Johnson, J~. & Ca., PLC
ZB

~d
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State•ent of Income
For the Nina Months Endad Bepte•b•r

3~,

~ ...r'rent

Period
Last Vaat"

Current Periad
This Ve&t"

ales

'
•

otal Sales
ost of Sales
Purchases
Delivery Expenue
Subcontracts

373,934.37
____
........._.......
________
_._...__ __
373,954.37

_.

•

100.0

eaa,971.27
(3,159.41)
_____...,2,754.82
...___

____

75.7

•

(.8)

.7

t

Adverti1i1ng

Cu&tamer Relation~
Rent
Depreciation
Telephone
utilities
Office Supplies
Auto EKpense ABC
Bank Charges

Insurance

Expense

E•plov•• Hualth Insurance
M•"dical Insurance Rei•burseaaent
lnsurance-shareholdar-s
Travel··
···

39,081.65
2,290.89
516 •.04
328.20
0.00
2,087 .. 42
883.99
0.00
678.46
0.10
305.67
(1,285.93)

e. em
e,435.1S
e. em

1,095.06
~~·eca

19"1~··72

· Trav•l·-s•les

· a.·ee
748.90
e7e.se

MtalliEnt•rtainmtnt

Praftssional Serviees

ae•ina~a/Edu~atian

Building Maintenance
Equlp•tnt Maint•nance

~33.00

366.!0
7!5.00
0•00

Maintenanee

Lt.censetl & Taw••
Maintenance Trk 19

e. em

Mai.n1:.nance Trk 413
Maintenance Trk *4

Maintenance Trk 07

Mai;rititnane• Forklift 612
Malnttnanae Fo~klife •21
Mat:nt:•nance Truck 4t10

£9

::J9\1d

2, 179.76

•5

-------~~

peratlng Expenses
Salaries & Wages
Payr-all Taxes

Sea

S4.7
•2

• ---......-------------

971.82
83.74
88.61
0.00

e. em
:590.65
,.,eera.ee.
8.00

85.4

...

68,135.77

24.4

14.6

-------~----

-------------~

Fund
Dues & Subscriptions

394,561.15
965.61
397,706.52

91,387.69

Re~lr••tnt

--..---

... --~-...

Gross Profit

Se~urity

-~-__....--......---

•-

100.0

Total Cost of Sales

Cal·~eet!ons

1996

29,074.89
2,S17.13
2,018.54
186.81
190.00
2,790.46
1,059.35
363.57
2,096.08

10.5
.6
•1
•1
.0
.6

.2
.0

.2

6.2
.6
.4
.0
.0

.&

.2
•1

.5

.0

30~.00

•1

•1

2,27&.19
774.67

.5

c. 3)
•3

.0

1,0.2.99

.7

.0

.e
.e
.e

e. em

.0
..

.CZJ

• 1 '.

.e.-

.e
.e
.1
.2
.0
.0
.0
.3
.0

.ID

.0

.e

.2
1.1

.e

727.80
457 ••3

•1
.0
.0

e.e0

188.20
(13.67)

• flJ

1,130.20
800.34
823.00
(3,987.40)

.e
.e

(. 9)

.0

40.VJ0

•e

0.00

e.ee
0.80
e. me

.0
.0

·.e

.0
.0
.0
.0

8.00

e. ram

e. am
e.ee
m.ee

.a
.e

175.00

Accountants' Ca•pilatian Repart
R. W•. J'ahnson, J'r. lr Ci

~ a1B W3HOH ~t

i tfLC

,991-l~L-9,9
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of

Statement
Inca••
For 'the Nine Manths Ended B•pte•ber

Current P•r-iad
This Year
Donations
Miseallaneaus EKpanue
Total Operating EKpenaei
I nco tie

from Operations

50.80
0.00

..:»7,188.39
• -------------.---..

3t~,

\.. ..r-rent Period
Last Veer

"

.0
.0

_...,

•

15.3

-~_,-----~

34,199.30

$

•

9.2

----.-.--.----~--~

;her Inccune
Rental Ineame
Interest Earned
Dividends
Dividends-IBSR
Ander"s an Rebate
Dividends-Servistar

0.00

.0
•1
.4
.0
.0
1. 7
1. 5
.0

_ ..13,580.09
______ ..---

------------.-.

3.6

0.00
0.00

.e

0.00
187.83

1,394.63
0.00
0.00
6,513.99

Serviee Charges

5,483.64

Miscellaneous Income
Tatal Other Income

i

thar Deductions

_.

s

Don.ations
Bad ·: De·bt &

Discounts Allowed

1, 907.19
0.00

Penalties

Total Dthar Deductions
H•t

~

-----...1,90!.19
~-----

• ........
• -=-••a45,872•20
....-ac
---~

Income

1996

150.00
24.38

__... ________
_.

----~--~-----22,813.61
______
____...

_.

4.9

235.00
395.96
2,091.4B

•1
1

....,

0.00
3, 492.24 . .
33,183.38
0.00
----------~-

41,576.12

I

.s
.s
.0
.a
7.1
.. 0

e.g

--~------~---

0.00
(150. 00)
16,387.34

$

.5
.0

.0
9.7

2,178.06

.0

.0

45,322.16

s

•

"

0.00

.0
,.0)

3.5
.0

---..16,237.34
..----...-.
.

3.5

48,152.39

10.3

~-

.5

----------------•' =-••--••aczacr

-......-

·12.3

'

Bee

A~countantl' Ca•pilattan Report
R. W•· Johnson, J~. & Co., PLC

~ cna W ~ ~
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... neta Su11c:11ng

aupp~y,

· ..... ,..

Stata•ent of !nco••
For the Nl-~ Months Ended Septe•ber

30,_199~

Vear-ta-Date
La at Year'

Vear'-ta-Da'f:e
This Year

..

2,591,909.82
9,738.67
17,725.68
...._...________

$

_,_ .... ___.__
• 2,619,374.17

75.7
.3
.5

2,923,635.43
10,478.29
10,431.09

76.9
.3
.3

76.~

• 2,944,544.81

77.5

.....805,906.42
________._____

23.5

•

357.071.26
27,159.19
4,478.19
1,&41.18

10.4

•

55.32

.0
.6
.2
•1
.2
.0
•1
.3
•. 0

100.0

·S 3,799,79::1.85
_.._._ ____.
._

100.e

3,799,795.83

100.0

$

Delive~v

$

Expense

Subeontract&

~-t'W

Total Cast of' Sales
Gross Pt"afit
Dpe~ating

_.._ ...

$

$

. Payrall Taxes
·.Advertising

Customer Ralations

Rent
D•prec:iation
Telephone
Utilities
Office Supplies
Auto Expense ABC

.. B~rak Ch&raes
Insul"an~•

· .~co:llecttons Ex pen••
:·=E•playee Health tnau1"ance
: M•.dical lnsuranee Rii~tbu.r••••nt
·.. : l.nsuranee-Shareh o lders

.·.Trav•l

T-ravel-Gales

-Meals/Ente~tatn•ent

:P~aftastanal Se~vto•s

·. S••inat's/Educat ion
S~ildtna Maintenano•
. Equip••nt Maintenance

.Security Maint•n•nee

.: · L;.iatnses & Tax• •
;~:.

f'taintenanoe Trk •9
Trk *3

.~aint•nance

· Mai nt •nanee Trk #It

Main,enane• Trk 87

Maintenan~• Forklift 112
· Malntenanot Fork11fe 121

Matnten•nae Truok 110
.. R•tlr•••nt Fund
Dues

SB

:39t'c:l

& Subsc~ipttons

18,786.78
7,131.65
3,1.33.88

6,841.02
428.74
3,704.27
9,910.00

842.94

,.ees
•.JS
· .~aa.·e0
5,·122.26
. 30.00
1,7.18.83
130.27
14,8!51.40
1,917.98
9,1520.76

7,363.87
340.00

t,eee.ea
ae•.ae

1,~18.16

'!537. 46
e,~se.ee

1,S&S.48
885.97

1,446.80
35,1513.57
,, 532.60

.. ___

.----.--._ _._.

-~----------

Expenses

Salaries & Wages

~

-----------..~-

-------~----

Cast af Sales
PurchaGe&

.... ..

"

' 3,425,280.59
•
..---.-.,----~-~-

Total Sales

"

100.0

3,425,280.59

.a
•1
•1

.3

··~~

..... 855,251.04
_.
..,..,,_

_ _______ ..

ee.5

355.261.98
26,1f.04.30
5,456.25
2,433.97
0.00

9.4

25,114.14

6,361.79
3,637.39
5,997.72
927.00
2,368.28

t0,0S3.e3
235.77
10, 8.!6. 76
727.80
4,111.0~

•. 2
.0
•1

2,951.70
1, 301. &3

.4

28,1~9.153

.3

7,294:.45

.e

.1

.e
.e
.e
.a
.a
.0

•1
•1

.e

.0
1. 0

.e

4&8.18

1,530.99
4,318.17
30~.00

.7
•1
•1
.0

.7
.2
.1.

.e
.0

•1

.3

.e

.3

.e
.1
~ 1

.m
.a

.7

.a

.a
.e·
.0
.a
.1

1,498.86
40.20
52!1.84
,, 890.1!5

.e

338.03

.0

&ltf5.3S

1.298.63
66!5.7&

e9,7ee.sa

1,490.00

Sea Aeeountants' Co•pi1atian Report
0
R. Wa. .John•on, .Jr-. & Co. , PLC 121
~ <na t 30-f ~
(
.. _ .' _,99t-t~L-91'S
~t:9t 9661/9~/tt

.0

.a
.0

.0

.a

.0

,

M'. "eta BUilding eupp1y,

For the Nine

Stata••nt
~anths

a¥

Ended

.a.nc.

Inco••

Septe•b•~

30, 1996

Year-to-Date
Lest Year

Year-to-Date
This V•ar'

Donations
Miacellaneous Expense
Tatal

Expenses

Ope~ating

Ineome from Operations

280.00

e.e0

•
s

".0

538,536.43

15.7

267,369.99

7 .. 8

-----------~-

:her Income
Rental Ineome
Intarast Earned

s

Dividends
Dividenda-IBSR
Anderson Rebate
Dividend&-Sa~vistar

Serviee Charges

Miscellaneous Income

Total Uther lnQame

0.00

.0

1,878.02
4,301.24
1,928.43
3,648.89

•1
•1
•1

6,513-.99

.2
1. 3
.0

C!~~~
_________
• ___.,....62,002.98

488.90

____ ...__._________
_
67.38

.0

• -----------.---

•

544,134.71

14.3

311,116.33

a.e

325.00
2,21'+.05
6,176.86
2,178.06
0.00
3,492.24

39,022.77

.0
•1
.2
•1
.0
•1
1. 0

649.59

.0

• 1

1. a

•

.0

•

.0
.0

54,058.57

her DaduQtion&
Danati~ns

45.00

Bad·Debts
Discounts Allowed
Pen•lties

(470. 00)

18,165.15

.....__ .....

0.00

_._.

Total Oth•r Deductions
N.. t .lneo11e

~

.5
.0

-~--

• ---------

311.&32.82

............,..a

.0
(. 0)

17,410.64

.5

10.00

.0

-----16,:520.64
..---.... ~

17,740.15

t

0.00
(900.00)

(. 0)

9.1

• ---------------•

.It

348,654.26

••••aac=m::::raca

..-.

See Racauntant•' Ca•ptlatlon Repa~t
R~ Wm. 3ahn•an, 3r. & Co., PLC
12 2 ~!0 <na t 30f Sdcf1'J
l'99t-t~L-9l'9
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EXHIBITC
Pending suit requesting judicial dissolution of the Seller brought by Ron Willard.
~

',..

•

12~
757l\l\312D.t

0 !.l..

LAW OFFICES
CARTER, BRO\\'N & OSBORNE,

P.C.

1401 FRANKLIN ROAD
P.O. BOX 13206
ROANOKE. VIRGINIA 24032-3206

FACSIMILE

540·982·8 1 Ot:

November 18, 1996

.

TELEPHONE

S410·982 ·0234

' .

~

'

~

..

......

I

...

Mr. A. ,s. Cappellari, President
}:!:"5. nosr:! Mary Cappellari I Vice
Konet~ Euilding Supply, Inc.
-\..

Rot:te

41

Mona~~,

President

Box 9
vA 24121

.

Offer to Purchase Moneta.
• ~, • •• L"

Dear 1:7.!" .. · ~nd Mrs.

;

..,.· -·

..

Builq~ng
: •

r •

~·

•

s·;..;.!;; .iy r

,.._ ..

·--·\,;. .

Cappellari:

·.·-:

: :.: send this _letter tod'you" in yc-.Jr ~:esp~ct:.va · 6apac:it~~~ c.s
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:!.S9.€ 1 enclosed is a copy of David.' s offer. ·to pu.~·ch~~.o !w:=.)!~.!!l.:C~
:=;.:ilding supply 1 Inc.
The package cont.~ in:: c:.. ·pl.·~?=-~~.'i l!.SS·~~
:r..\.~rchase Agreement and a valuation rE:;.':)~t frc.~ E~p~ F.:!.ay~::r- ..
1-..sscciates 1 P. C. , who was engaged by !);::.-:..-::.ci .·..... ~s't:.::::?.::e i:.."l!: =~:i.::
~~:::-ket. value of MonS::a Euil~inS:. S~p;J.y.

~=lei" 'have reviewed tl.·e: IJreip·6~·ed Asset P\.~l:c·!:.cse:.: .A·;~:-:::e~c:::t: ·~!:e

.

v~luation r€~c~~, and the statutorY.' prov.isicns gcqe~r.i~~ ma~~ o:·
the i~sues ~ow faced by Moneta Building S:.:pply. ~:~e r~:==~~a:-~~~ ..;.h;;·t .
you "~eke the following actions in orde:!:" to . compl I \"."i. th ·:.:he
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the statutory
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A.~/·- Decide· ~het!:.er •the annu~l shareholders' nv~e·:.z..:ng w-:!:li" ~e
·... l:~ld on TuesC.ay, November 2 6 1 1~ 9 6 _ .in accordance \ i i th
·:'the ~ylaws 1 t!.nd if so, . J:.~~sol vc: · th~t ·a =-==i:fa:·~= will ~e
sent: to the sl--...:.:::-c~olds-:.·s annot:.:".i::5.!".t7. 'ch~ ''d:'.~·~·: tin-.~ ~nc1
..
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\VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY

lRONALD L. WILLARD,

)
)
)

on behalf of Moneta Building
Supply, Inc., and all its shareholders,
Plaintiff,
IV.

,,

~~MONET A BUILDING SUPPLY, INC., et al.,
,,

Defendants.

r

)
)
)
)
)
)
)
)

Case No. 97-18259

flPRJJ..I.o, lqq<t

ORDER

This matter is before the Court for resolution of several pretrial motions. Upon consider-

~ ation of the pleadings and exhibits presented, and the arguments of counsel, the Court hereby
I,

I·

:: rules on these pending motions as follows:
1.

The defendants' pleas of res judicata as to Count ill of the Amended Bill of
Complaint are hereby OVERRULED;

2.

The plaintiff's motion to compel the production of documents withheld by
Moneta Building Supply, Inc. on the basis of attomey..client privileged is
GRANTED IN PART and DENIED IN PART. The motion is granted as to the
documents attached to the Court's letter of March 13, 1998. Additionally,
Moneta Building Supply, Inc. is ordered to produce a complete copy of the
November 18, 1996letter, from Carter, Brown & Osborne, P.C. to A. S.
Cappellari, to counsel for each of the panie~ not later than J"iarch i 8, 1998.
The plaintiff's motion is denied as to all other documents.

3.

The motion to quash the depositions of Stephen W. Lemon, Esq. and J. Lee E.
Osborne, Esq. is GRANTED.

j:
I'

II

I
!

I
11

The Court's rulings on these motions, and the bases for these rulings, are more fully set

Iforth in the Court's letter of March 13, 1998 which is hereby incorporated by reference.
I
I

The Clerk is directed to provide a certified copy of this letter to counsel of record for

i each of the parties forthwith.
And this matter is continued.
:: RKE#0525902.WPD
:: CIM: 097291.00002..01
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ENTERED

I

this-~- day of~ 199~/

1

I

li£~

VOGEL& CROMWELL
P. 0. Box 18188
~ Roanoke, Virginia 24014
II (540) 982-1220
!
j

j;

Counsel for Plaintiff

I! Seen and objected to

• I grant o f tne
'
as to the Court's partta
Plaintiffs Motion to Compel on the grounds set forth in
Memorandum of Moneta Building Supply, Inc., in
i Opposition to Plaintiffs Motion to Coimpel:

I

I

LPlL-· .f) {J.-Y ~
William'1Ho~s, Jr.~

-===

MARTIN, HOPKINS, LEMON & EDWARDS, P.C.
P. 0. Box 13366
Roanoke, Virginia 24033-3366
II (540) 982-1000

I
ll

I•

/

Seen and objected to as to the Court's partial denial of the
Plaintiffs Motion to Compel Discovery, and as to the Court's
ruling on the Motion to Quash the depositions of Messrs. Lemon
and Osborne, on the grounds set forth in Plaintiffs Brief in
Support of Motion to Compel Discovery:

I!~~~

!1

L.:. •

Counsel for Defendant Moneta Building Supply
RKE#0525902.WPD
CIM: 097291..00002..01

'8
~

(/

~ ft·~~~:::ift='
v

!j William R. POff
lr Mark D. Loftis
i Sara B. Winn
r WOODS, ROGERS & HAZLEGROVE, P.L.C.
~· 1 First Union Tower, Suite 1400
1
~: 10 South Jefferson Street
:: P. 0. Box 14125
·i Roanoke, Virginia 24038-4125
j (540) 983-7600

1

f•~CE

AI\.,.~ L

!J

IIi
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rMx4~79

Seen and objected to as to the Court's partial granting of
the Plaintiffs Motion to Compel Discovery, and as to the Court's
ruling on the Special Plea of Res Judicata, on the grounds set forth
in Defendants A. S. Cappellari and Rose Mary Cappellari' s Memorandum
in Support of Special Plea of Res Judicata and In Opposition to
Plaintiff's Motion to Strike Special Plea:

P. Brent Brown
Patrick T. Fennell, Esq.
CARTER, BROWN & OSBORNE, P.C.
1401 Franklin Road S.W.
Roanoke, Virginia 24016
(540) 982-0234
Counsel for Defendants A. S. Cappellari
and Rose Mary Cappellari
Seen and objected to as to the Court's denial of Defendants'
:; Plea of Res Judicata, on the grounds set forth in these
1: Defendants written arguments filed with the Court herein:
II
II.,
11

li ~William R. Rakes
II M. Christina Floyd
i: GENTRY, LOCKE, RAKES & MOORE
!, 10 Franklin Road S.E.
li Suite 800
I'
Roanoke, Virginia 2403 8-0013
i! (540) 983-9300

,,1:

Counsel for Defendants David Cappeilari
a.~d Capps Homes & Building Center, inc.

jl

I

131
RKE#0525902.WPO
CJM: 097291..00002..01

3

VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY

RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders,
Plaintiff,

v.
MONETA BUILDING SUPPLY, INC.,

)
)

)

•~u. \J

)
)
)
)
)

)

RICHMOND. VIRGINI~

PLAINTIFF'S TRIAL BRIEF

)
)
)
ROSE MARY CAPPELLARI,
)
)
)
DAVID L. CAPPELLARI,
)
)
and
)
CAPPS HOME & BUILDING CENTER, INC., )
)
)
Defendants.

A. S. CAPPELLARI,

Case No. 97-18259

William B. Poff
Mark D. Loftis
Sara Bugbee Winn
WOODS, ROGERS & HAZLEGROVE, P.L.C.
First Union Tower, Suite 1400
P. 0. Box 14125
Roanoke, Virginia 24038-4125
Telephone: (540) 983-7600

George I. Vogel, II
VOGEL & CROMWELL
P. 0. Box 18188
Roanoke, Virginia 24014
Telephone: (540) 982-1220
Counsel for Plaintiff.
......~-....,.-~--- 0 CLERK
riEP. CLERK

&h .L, ~
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VIRGINIA:
IN THE CIRCUIT COURT FOR BEDFORD COUNTY

RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders,

)
)
)
)

Plaintiff,

)
)

v.

)
)

MONETA BUILDING SUPPLY, INC.,

)

PLAINTIFF'S TRIAL BRIEF

)

A. S. CAPPELLARI,
ROSE MARY CAPPELLARI,

)
)
)

DAVID L. CAPPELLARI,

)

Case No. 97-18259

)
)

and

)
)

CAPPS HOME & BUILDING CENTER, INC., )
)

Defendants.

)

STATEMENT OF THE CASE
This is a derivative action alleging breaches of fiduciary duties, statutory conspiracy
and common law conspiracy. The plaintiff, Ronald L. Willard ("Willard"), is a minority
shareholder in Moneta Building Supply, Inc. ("MBS"), and brings the action on behalf of the
corporation and all its shareholders.
Defendants A. S. Cappellari and Rose Mary Cappellari ("Mr. and Mrs. Cappellari")
were, during the relevant period, the controlling stockholders (owning approximately 75% of
the company's voting stock) and only directors of MBS. Willard alleges that Mr. and Mrs.

RKE#052S060.WPD-2
CIM: 097291-Q0002-D1
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Cappellari breached their fiduciary duties to MBS and its shareholders by participating in,
adopting, and ultimately approving a plan to sell all of the operating assets of MBS to their
son, David Cappellari ("D. Cappellari") and his newly-formed company, Capps Home &
Building Center, Inc. ("Capps"), for grossly inadequate consideration. Willard further
alleges that Mr. and Mrs. Cappellari conspired with their son and Capps in formulating and
carrying out the plan, ensuring its approval even in the face of competing offers to purchase
the assets of MBS for as much as 50% more cash, in order to transfer control of MBS to D.
Cappellari in violation of Willard's preemptive and dissenters' rights.
The motive for the asset sale can be traced to the terms of a Stock Purchase Agreement, executed in 1978, which gave Willard a right of first refusal should Mr. or Mrs.
Cappellari ever attempt to transfer any of their MBS stock. The Cappellaris, intent on seeing
D. Cappellari acquire control of MBS, filed a lawsuit in this Court in 1994, seeking a
declaration that the Stock Purchase Agreement was no longer in effect. This Court ruled,
however, that the Stock Purchase Agreement remained in effect and that it applied to all
transfers of MBS stock. The Supreme Court of Virginia denied the Cappellaris' Petition for
Appeal.
Barred by a final Court Order from transferring controlling stock interest in MBS to
D. Cappellari, the Cappellaris formulated and carried out a plan to circumvent the Stock
Purchase Agreement by transferring effective control of MBS -- in the form of all of the
company's operating assets-- to D. Cappellari, even though Willard had offered to pay at
least $600,000 more, in cash, for the assets.

:s

l

i

I

RKE#OS29060.WPD-2
CIM: 097291..()()002-01
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Willard seeks to void the transaction and impose a constructive trust on the business
of Capps, along with damages, attorneys' fees and costs to compensate MBS and its
shareholders for the injury caused by the Cappellaris' breach of fiduciary duties. He also
seeks an award of treble damages and attorney's fees under the business conspiracy statutes
based on the harm caused to MBS and its shareholders by the defendants' unlawful conduct.

STATEMENT OF THE FACTS
1.

Fonnation of MBS and Execution of the Stock Purchase Agreement
MBS, a Virginia corporation, was fonned in 1978 with Mr. and Mrs. Willard 1 and

Cappellari, Inc. as its stockholders. Willard maintains that as MBS was initially conceived
he was to own 50% of the stock, with the Cappellari family owning the other 50%. As the
transaction came together, however, Mr. Cappellari stated that for tax reasons Cappellari,
Inc. (a West Virginia coal company operated by Mr. Cappellari) needed to own 80% (400
shares) of MBS stock, leaving 20% (100 shares) for Willard. Willard assented to this
arrangement, but insisted that he and Cappellari, Inc. enter into a Stock Purchase Agreement.
That agreement, dated December 1, 1978, provided, in pertinent part:
If a stockholder desires to dispose of his stock, he or it shall
frrst offer to sell all of his stock to the other stockholder(s) at a
price to be detennined in accordance with the provisions of
paragraph 2 hereof, and on terms prescribed by him.
Willard and D. Cappellari were the only officers and directors of MBS from 1978 to 1985.

1

Mr. and Mrs. Willard later divorced, and Willard, by agreement, became the sole owner
of the 100 shares of MBS stock previously held in both of their names.
RKE#OS29060.WP0.2
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In 1985, Cappellari, Inc. was concluding its dissolution and Mr. Cappellari, in control
of 80% of MBS stock, elected himself to the MBS board of directors. When Cappellari,
Inc.'s dissolution was completed in 1986, Mr. and Mrs. Cappellari moved to Virginia and,
with Willard's consent, the MBS stock owned by Cappellari, Inc. was divided ~ong Mr.
Cappellari (253 shares), Mrs. Cappellari (129 shares) and D. Cappellari (18 shares). D.
Cappellari, with Willard's consent, was later allowed to purchase eight (8) additional shares
of stock (raising his total ownership to 26 shares). 2 Mrs. Cappellari became an officer and
director of MBS in about 1987.
As MBS grew, D. Cappellari became increasingly unhappy with his position as a
minority shareholder. Mr. and Mrs. Cappellari became interested in transferring some of
their MBS stock to D. Cappellari. While Willard was agreeable to such a transfer, he relied
upon the Stock Purchase Agreement to enable him to buy an equal amount because he "felt
that ultimately he [Willard] and David each should own 50%" of MBS. 3
Willard's insistence on enforcing his legal rights strained his relationship with the
Cappellaris. At one point, the Cappellaris told Willard that they would "bleed the company"
of profits rather than pennit the value of Willard's investment to increase. 4 The parties
feuded over the Cappellaris' taking MBS merchandise for personal use; paying personal
expenses out of MBS funds; paying a salary to Mr. Cappellari; establishing a pension plan

2

This led to the ownership percentages that presently exist: Mr. Cappellari, 49 .8%; Mrs.
Cappellari, 25.4%; D. Cappellari, 5.1%; and Willard, 19.7%.

I

I

3

Minutes of the 1993 MBS Board of Directors Meeting.

4

Willard Dep., January 26, 1998, pp. 64 & 112.

RI<Ei#052S060.WP0.2
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that included Richard Cappellari (D. Cappellari's brother) who never worked in any way for
MBS; and paying excessive salaries and bonuses to D. Cappellari.
Willard and D. Cappellari at one point agreed that D. Cappellari could acquire up to
one-third of the MBS stock, provided Willard could also increase his ownership to one-third5 ,
but Mr. and Mrs. Cappellari would not agree to such a plan. They were determined to see
that control of the business was passed to their son, and not to Willard. As Mrs. Cappellari
explained, "We never would have gone into a business where at the end of our lives he
[Willard] would own the company. That is unbelievable. " 6
2.

The Cappellaris' Suit to Declare the Stock Purchase Agreement Invalid
By 1994, the net profits of MBS were averaging about $400,000 per year. The

Cappellaris, still determined to see that MBS stock was transferred to D. Cappellari, filed
suit in this Court seeking a declaration that the Stock Purchase Agreement was no longer in
effect. Willard counterclaimed for dissolution of MBS under Va. Code Ann. §13.1-747,
alleging oppression and wasting of corporate assets. This Court, in 1995, held that the Stock
Purchase Agreement was still in effect and that it applied to all transfers of MBS shares, thus
thwarting (at least temporarily) the Cappellaris' efforts to freeze Willard out of MBS. The
Court denied Willard's request for dissolution, but stated:
I'm somewhat disturbed by some of the things I have
heard ... about the business practices of the majority stockholders.
Some of the things going on have bordered on being oppres-

5

This proposed arrangement also called for D. Cappellari to have the first right to buy
the remaining one-third interest of his parents, but that, if he declined that right, Willard would
then be entitled to buy that stock.
6

Rose Mary Cappellari Dep., November 11, 1997, p. 36.

RKE#0529060.WPD-2
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sive .... [l]f conditions continue or get worse in the future, then

Mr. Willard would have a right to file another suit in this Court
for dissolution and ask me to dissolve the corporation.
3.

The Cappellaris' Efforts to Circumvent the Court's Ruling
In the summer of 1995, while seeking an appeal of this Court's ruling, the Cappellaris

offered to sell their combined 80% stock interest to Willard for $5,000,000. 7 By the next
year, when the Supreme Court of Virginia denied their Petition for Appeal, the Cappellaris'
focus shifted from the sale of MBS stock to the sale of MBS assets, as a means of achieving
indirectly what they were barred from doing directly.
In July, 1996, Mr. Cappellari engaged a C.P.A. in Beckley, West Virginia to
perform a valuation of MBS. The C.P.A.'s report (the "Shepherd Report"), which valued
MBS at over $2,000,000, was provided to D. Cappellari but not to Willard. 8 By August of
1996, within one month of receiving the Shepherd Report, D. Cappellari (who was still the
President and a director of MBS) applied to an Altavista bank for a business loan -- providing the bank with confidential fmancial information about MBS as well as a business plan for
a "new" building supply company. On September 18, 1996, D. Cappellari tendered his
resignation as an officer and director of MBS, stating his desire to open a competing business
but offering to manage MBS during the "transition." Despite the fact that their son was now
a putative competitor, D. Cappellari' s parents voted to retain him as the manager of MBS,
I

·'r

i

I

Attached as a proposal to a letter from William W. Terry, m, counsel for the
Cappellaris, dated August 10, 1995.
7

8

Exhibit 95, Letter Report of James T. Shepherd, dated July I 5, 1996. The report shows
a computed value of $2,008,300.
RKE#0529060.WPD-2
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over Willard's strong objection. As manager of MBS, D. Cappellari had access to everything he needed in order to prepare an offer to purchase the business.
Capps, controlled by D. Cappellari, was incorporated on September 23, 1996. At a
special meeting of the MBS stockholders on October 7, 1996, the minutes reflect that D.
Cappellari stated he might be interested in buying the assets of MBS. (In fact, unbeknownst
to Willard, Mr. Cappellari had already requested fmancial information from the MBS
accountant9 for use by D. Cappellari' s bank and his accountant.
At that meeting, Willard, sensing that the Cappellaris were intent on freezing him out
of MBS, offered to sell his stock interest for $1,250,000 -- $1,000,000 for the stock and
$250,000 for a five-year non-compete agreement. No action was taken on this offer.
Willard, feeling his directorship was hollow, resigned as an officer and director of MBS at
the end of that meeting. This left Mr. and Mrs. Cappellari as the sole directors of MBS.
The day after the special stockholders meeting, D. Cappellari and MBS (acting by
Mr. Cappellari) entered into a "Confidentiality Agreement" which explicitly stated that it
pertained "to the acquisition of certain assets of the Seller [MBS] by the Purchaser [D.
Cappellari]." A. S. Cappellari executed this agreement without Willard's knowledge, and
without any authorization from the MBS directors or shareholders. The agreement permitted
D. Cappellari to obtain confidential fmancial information for use in making an offer buy the
assets of MBS. A week later, on October 16, 1996, the Altavista bank approved a
$1,200,000 line of credit for D. Cappellari and his wife.

9

Exhibit 60, letter from R. Wm. Johnson, Jr. (the accountant for MBS) to Mr. Cappellari
dated October 7, 1996 forwarding financial infonnation.
RI<E#OS29060.WPD-2
CIM: 097291..00002..01

7

139

4.

Willard's Dissolution Action and the October 24. 1996 Injunction Hearing
Although the Cappellaris' dealings in preparation for the asset transfer to Capps were

clandestine, Willard began to suspect that Mr. and Mrs. Cappellari were planning to sell the
MBS assets to D. Cappellari. He accordingly brought a second dissolution suit in this Court
and precipitated an injunction hearing on October 24, 1996. Mr. Cappellari thwarted the
injunction petition and dissolution by denying that he had any intention of discontinuing the
operations of MBS. In response to questions, he testified:

.. .1 think I can do it [run the company] very well, because I have very good
help. I have the man that is going to be manager who Mr. Willard recommended, has 15 years experience, so I don't think we will have any trouble.

***

All I am going to do is to operate this company as efficiently as I possibly can
to maximize the profits of [MBS]. Now as to what the future will bring, that
we'll have to see. 10
Despite having signed the "Confidentiality Agreement" less than three weeks earlier, Mr.
Cappellari denied that there had been any discussions with D. Cappellari about purchase of
the assets of MBS. 11 Neither the Court, nor Willard, knew of the "Confidentiality Agreement"; neither knew that Mr. Cappellari had secured the Shepherd Report and given it to his
son; and neither knew that Mr. and Mrs. Cappellari were already having their house in
Virginia appraised and offered for sale in preparation for a return to West Virginia. 12
Deprived of this information, the Court was undoubte.dly left with the fmn impression that

10

Transcript of October 24, 1996 Hearing, pp. 35 & 37.

11

Id. at p. 32.

12

The house appraisal was dated October 25, 1996 (the day after the hearing), and the
contract to sell the house was dated December 4, 1996.
RKE#OS29060.WPD-2
CIM: 097291-D0002-D1

8

140

MBS would continue to operate as a competitor of Capps. It therefore denied Willard his
requested relief.

5.

D. Cap,pellari' s Offer to Purchase the Assets of MBS
On November 15, 1996, counsel for D. Cappellari and Capps submitted to counsel

for MBS a proposed Asset Purchase Agreement, offering to purchase all the non-liquid assets
of MBS. 13 The offer was accompanied by a Valuation Report from D. Cappellari's accountant, W. Hope Player (the "Player Report"). Not surprisingly, both the Player Report and
the price offered in the Asset Purchase Agreement were consistent with the approved line of
bank credit 14 for D. Cappellari and his spouse. The price offered by D. Cappellari represented a forty percent (40%) reduction from the value shown in the Shepherd Report.
Counsel for MBS sent the offer to Mr. and Mrs. Cappellari with a letter dated
November 18, 1996. The letter (copy attached) is nothing more than a road map instructing
the Cappellaris how to accept and implement the sale of the MBS assets to their son.
The MBS minutes reflect a special meeting of the board of directors on November 19,
1996, at which D. Cappellari's Asset Purchase Agreement was "accepted" and approved for
signature by Mr. Cappellari; the offer was then to be forwarded to the shareholders 15 with
"no recommendation" for or against it.

13

Exhibit 7, Asset Purchase Agreement (undated but covered by Exhibit 6, a November
15, 1996Ietter of counsel). This offer stated an expiration date ofNovember 23, 1996.
14

See Exhibit 56.

ts The Cappellaris owned over 80% of the stock ofMBS, and Mr. and Mrs. Cappellari
themselves owned over 75% of the MBS stock. Mr. and Mrs. Cappellari, as directors, thus
referred this matter to themselves as controlling stockholders.
RI<E#oS29060. WPD-2
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Although the minutes show that both Mr. and Mrs. Cappellari were present at this
meeting, the facts demonstrate that Mrs. Cappellari was not effectively present, and that she
likely was not even physically present. She has testified in this proceeding that she does not
even recollect the meeting. 16 She further testified that she had no involvement at all in the
decision to sell substantially all of the assets of MBS to her son, saying that she had "no
authority" and had simply given her husband authority to do whatever he wanted:

Q.

You are telling me that as far as all decisions relative to
the sale of assets to Capps that is in dispute here in this
litigation that you delegated that authority, whatever you
had as an officer and director and a stockholder, to your
husband, correct?

A.

Yes.

Q.

And you had no part to play in any of those decisions?

A.

No, ... I have only seen those documents within the
last five days.

(Rose Mary Cappellari Dep., November 11, 1997, pp. 12-13.)

16

Q.

. . . I think I am hearing you say that as far as this
entire matter relating to the sale of Moneta Building
Supply assets to Capps that you had no role other than to
rely upon your husband.

A.

Yes, I gave him that authority.

Rose Mary Cappellari Dep., November 11, 1997, p. 32.
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@. at p. 18.) Mr. Cappellari, for his part, instructed counsel to "do what was necessary" to
effectuate the sale of assets to his son, and left all of the details of the transaction to the
lawyers. 17
On November 21, 1996, two days after the board meeting, D. Cappellari's attorney
submitted to counsel for MBS a "revised Asset Purchase Agreement." On its face, this
proposal revised the purchase price downward by over $200,00018 , and was subject to other
adjustments before a final figure would be reached. Mr. Cappellari, nonetheless, signed the
"revised Asset Purchase Agreement," without board review, and forwarded that revised offer
to the MBS shareholders for approval. The Cappellaris did not commission a valuation of
MBS until after the "revised Asset Purchase Agreement" was signed. Moreover, the
company's "expert," Larry Lynch, obtained the data to perfonn the valuation from D.
Cappellari's accountant, W. Hope Player. His valuation of MBS (the "Lynch Report") was
not in fact completed until almost a month later, on December 12, 1996. 19
6.

Willard's Competing. Higher Offers
Willard learned of the board's adoption of D. Cappellari' s offer only when he

received notice of a special stockholders' meeting, scheduled for December 20, 1996, to vote
on the sale. Alanned by what this would do to his stock interest in MBS, Willard made a

17

A. S. Cappellari Dep., Vol. I, pp. 93 & 129.

18

The original offer for goodwill was $330,000; the revised offer was $175,000. The
original offer for the real estate was tax assessed value (approximately $216,000); the revised
offer was $150,000. Exhibit 7, page 3, compared with page 3 of the Agreement attached to
Exhibit 10.
19

Exhibit 13. Notably, the Lynch Report suggested that the real assets ofMBS be
appraised before sale. This was never done.
RKE#0529060.WPD-2
CIM: 097291..()0002..01

11

143

written offer on December 10, 1996, to purchase the same assets, on the same terms, and to
pay $400,000 more, in cash, than the Capps' offer. 20 Mr. Cappellari received Willard's
higher offer but took no action to call a board meeting to consider it, and did not communicate the offer to his wife (the other director of MBS) or to the shareholders.
Having received no reply to his offer, Willard filed suit on December 13, 1996,
seeking an iqjunction to delay the scheduled stockholders' meeting, and again requesting
dissolution of the corporation. 21 At a hearing on December 17, 1996, the Court, without
stating its reasons, declined to enjoin the shareholders' meeting.
On December 19, 1996, Willard delivered another written offer-- this time offering
to purchase the same assets, on the same terms, but to pay at least $600,000 more, in cash,
than the Capps offer. 22 Willard offered alternatively to sell his 19. 7% stock interest for
$800,000, and went on to state starkly, "The assets are worth far more than the price which
you have caused Moneta Building Supply, Inc. to accept. The only reason that you have
accepted Capps' offer is because Capps is owned by your son, David. "23

20

Exhibit 27A. The same letter is also Exhibit 43 and 55.

21

It is this case which is now before the Court under Willard's Amended Bill of
Complaint.
22

Willard's written offer stated that, "I am now offering to pay $600,000 more than
Capps for the same assets as set forth in the November 15, 1996, Asset Purchase Agreement, and
under the same tenns and conditions as set forth therein. . . . I am making my offer without any
real opportunity to investigate in detail the value of the assets of Moneta Building Supply, Inc. I
am confident that if given that opportunity, I would further increase my offer substantially.
Accordingly, while the foregoing remains in effect, I would request 30 days to fully evaluate the
assets and detennine whether a higher value is appropriate." Exhibit 20.
23

Exhibit 44, page 1.
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As with the prior Willard offer, Mr. Cappellari did not call a board meeting to
evaluate this offer, did not share the offer with Mrs. Cappellari, and did not disclose the
offer to the shareholders.
7.

The Cagpellaris' Vote to Accegt Their Son's Offer for the MBS Assets
At the shareholders meeting on December 20, 1996, Mr. Cappellari, D. Cappellari

and Willard were present personally, each with his respective counsel. Also, apparently
recognizing for the first time that the Cappellaris' personal interests diverged from those of
MBS, Mr. Cappellari authorized the hiring of separate counsel for MBS just hours before the
meeting. Separate counsel was in fact retained for MBS, but too late to have any effective
input on the pending transaction.
Mr. Cappellari held Mrs. Cappellari's proxy 24 , so he controlled approximately 75% of
the voting shares of MBS. He voted all of those shares in favor of the sale to his son's
company, thus securing approval of the sale to Capps for a stated value of $1,300,000. 25
Willard dissented. 26 The asset sale to Capps was promptly consummated, and D. Cappellari
now operates Capps from the same location, with the same employees, serving the same
customers. Nothing about the business has changed except the name and the owner. 27
If permitted to stand, the net results of this transaction are: (1) the Cappellaris will
have accomplished by indirection and legal legerdemain precisely what the Stock Purchase
24

The minutes of this meeting are Exhibit 17.

25

The Closing Statement (Exhibit 18) showed that the actual purchase price was
$1,181,864.50, an amount conveniently within D. Cappellari's credit line limits.
26
27

D. Cappellari abstained from voting.
Even though Capps also bought the right to use the MBS trade name, it did not do so.
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Agreement precluded-- transferring control of MBS to D. Cappellari; (2) Mr. and Mrs.
Cappellari will have succeeded in selling their stock interest in MBS at a low price that gives
them a favorable capital gains and estate tax treatment; (3) the MBS stock value will have
been liquidated in Mr. and Mrs. Cappellari' s estate; and (4) Willard -- except for his rights
in this lawsuit and his percentage interest in the liquid assets of the MBS shell that remains --

will have been ruthlessly and cheaply removed from the ownership picture.

Willard served the required demand under Va. Code Atm. §13.1-672.1 on December
30, 1996. MBS took no action and never responded to the demand in any way.
ISSUES PRESENTED

f.

t

I.

WHETHER DIRECTORS OF A VIRGINIA CORPORATION, WHO VOTE TO
SELL SUBSTANTIALLY ALL OF THE ASSETS OF THE CORPORATION TO
THEIR SON, HAVE THE BURDEN OF PROVING BY CLEAR AND CONVINCING EVIDENCE THAT THE TRANSACTION WAS IN THE BEST
INTERESTS OF THE CORPORATION AND WAS FAIR TO THE CORPORATION AND ITS MINORITY SHAREHOLDER?

ll.

WHETHER CONTROLLING SHAREHOLDERS OF A VIRGINIA CORPORATION, WHO VOTE TO SELL SUBSTANTIALLY ALL OF THE ASSETS OF
THE CORPORATION TO THEIR SON, HAVE THE BURDEN OF PROVING
BY CLEAR AND CONVINCING EVIDENCE THAT THE TRANSACTION
WAS IN THE BEST INTERESTS OF THE CORPORATION AND WAS FAIR
TO THE CORPORATION AND ITS MINORITY SHAREHOLDER?

ID.

WHETHER THE SALE OF SUBSTANTIALLY ALL OF THE ASSETS OF MBS
BY MR. AND MRS. CAPPELLARI, WHO ARE ITS ONLY DIRECTORS AND
CONTROLLING SHAREHOLDERS, TO THEIR SON, IS INVALID BECAUSE
THE LEGAL REQUIREMENTS FOR SUCH A SALE, MANDATED BY THE
PROVISIONS OF CODE § 13.1-724 OF THE VIRGINIA STOCK CORPORATION ACT, WERE NOT MET?
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IV.

WHETHER, AS A MATIER OF LAW, A DIRECTOR WHO FAILS TO
DISCHARGE HIS OR HER STATUTORILY IMPOSED DUTIES BY DELEGATING AUTHORITY TO THE ONLY OTHER DIRECTOR, OR TO ATTORNEYS, AND BY FAILING TO EXERCISE ANY BUSINESS JUDGMENT
HAS BREACHED THE STANDARDS OF CONDUCT MANDATED BY CODE
§ 13.1-690?

V.

WHETHER MR. AND MRS. CAPPELLARI, THE DIRECTORS OF MBS,
VIOLATED THE STATUTORY STANDARD OF CONDUCT IN CONNECTION
WITH THE SALE OF SUBSTANTIALLY ALL OF THE ASSETS OF MBS TO
A COMPANY OWNED BY THEIR SON WHERE THEY HAD AN IMPROPER
MOTIVE, FAILED TO FOLLOW AN INFORMED DECISION-MAKING
PROCESS, IGNORED COMPETING OFFERS, FAILED TO INVOLVE THEMSELVES IN THE DETAILS OF THE TRANSACTION, AND SOLD THE
ASSETS FOR AN UNREASONABLY LOW PRICE?

VI.

WHETHER A. S. CAPPELLARI AND ROSE MARY CAPPELLARI (INDIVIDUALLY AND A DIRECTORS, OFFICERS AND CONTROLLING SHAREHOLDERS OF MBS) AND DAVID CAPPELLARI (INDIVIDUALLY AND AS
THE OWNER OF CAPPS) CONSPIRED TO INJURE MBS IN ITS BUSINESS
BY COLLABORATING TO TRANSFER THE OPERATING ASSETS AND
BUSINESS OF MBS TO DAVID CAPPELLARI, THEREBY ACCOMPLISHING
A TRANSFER OF CONTROL WHICH WAS BARRED BY A JUDICIALLYAPPROVED STOCK PURCHASE AGREEMENT?

ARGUMENT

I.

AS THE ONLY DIRECTORS OF MBS, A. S. CAPPELLARI AND
ROSE MARY CAPPELLARI, HAVING VOTED TO SELL SUBSTANTIALLY ALL OF THE ASSETS OF MBS TO THEIR SON,
HAVE THE BURDEN OF PROVING BY CLEAR AND CONVINCING EVIDENCE THAT THE TRANSACTION WAS IN THE BEST
INTERESTS OF MBS AND WAS FAIR TO IT. BECAUSE THEY
CANNOT DO SO, THE TRANSACTION SHOULD BE VOIDED
AND A CONSTRUCTIVE TRUST IMPOSED.

Virginia law imposes a duty of loyalty upon corporate directors both under common law
and under Virginia Code §13.1-691 (dealing with director conflicts of interest). In Virginia, the

duty to act loyally demands that a director always place the corporation's interests above his
own. The sale of substantially all of the assets of MBS to Capps, a corporation controlled by D.
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Cappellari, the child of the only MBS directors, is a director self-dealing and conflict of interest
transaction. In such a transaction, the Cappellaris have the burden of proving by clear and
convincing evidence that the transaction was in the best interests of MBS and was fair to MBS.
Ifthey cannot do so, then the sale of assets itself is voidable. Moreover, Mr. and Mrs.
Cappellari, as well as D. Cappellari, having knowingly participated in and having been unjustly
enriched by the transaction, each incur personal liability for damages to MBS.
A.

Virginia Code § 13.1-691
Virginia Code§ 13.1-691 provides that, "A conflict of interests transaction is a transac-

tion with the corporation in which a director of the corporation has a direct or indirect personal
interest." The use of the phrase "personal interest," rather than the narrower term "financial
interest," makes it clear that the statute was intended to encompass any transaction in which a
director's loyalties might be divided between the corporation and some concern of a personal
nature. Indeed, it has long been recognized in Virginia that a transaction involving a close
relative of a director places the director in a direct conflict situation. As one commentator
explained under a prior version of this Code provision28 :
The statute applies to a wide variety of conflicts which could potentially
disqualify a director's or officer's vote. The Model Corporation Act and the
statutes of many states refer only to contracts or other transactions in which a
director has a fmancial interest. This limitation to fmancial interests was
reflected in an early draft of the Virginia statute. It was amended to its

present form to expand the statute's coverage to any type of interest which
would cause a division of the director's loyalty, including, for example, a
contract in which a relative of a director has a direct interest.

28

Fonner Code§ 13.1-39.1, the predecessor of§ 13.1-691, defined a conflict of interests
transaction to include transactions "in which one or more of [a corporation's] officers or
directors are interested."
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Larson, Comorate Conflicts of Interest Under the Virginia Stock Comoration Act, 9 U.
Rich. L. Rev. 463, 471-72 (1975)(emphasis added).
Current Code § 13.1-691 is based on Section 8.31 of the Model Business Corporation
Act. There is no authority to suggest that, in spite of the plain language of the statute, the
General Assembly somehow intended to remove direct personal conflicts, like transactions
involving a child of a director, from the statute's ambit. To the contraty, such conflicts logically
remain covered under the statute, and A. S. Cappellari and Rose Macy Cappellari therefore had a
conflict of interest in the sale ofMBS assets to a corporation wholly controlled by their son, D.
Cappellari.

In any event, the Cappellaris also had a direct fmancial interest in the transaction because
it (a) acted to liquidate their capital investment in MBS at an artificially low price; (b) served to
eliminate their capital gains tax29 ; (c) served to reduce their estate tax; and (d) permitted them to
complete a transfer of a financial interest to their son which was thwarted previously by this
Court and the Virginia Supreme Court in the litigation over the Stock Purchase Agreement.
When a conflict or self-dealing transaction exists, the burden of proof shifts to the
directors, A. S. Cappellari and Rose Macy Cappellari, to show that the transaction was fair to
MBS.30 Izadpanah v. Boeing Joint Venture, 243 Va. 81, 83,412 S.E.2d 708,709 (1992).
J

f

I
k

t.

B.

Common Law Dutv of Loyalty
29

Because MBS was a "Subchapter S" corporation and sold its assets for the
approximate amount of its retained earnings, there should be little or no capital gains tax
involved.
30

The other savings provisions of Code§ 13.1-691(A) cannot be used to salvage this
transaction, because there were no disinterested directors and the disinterested shareholders
voted against the transaction.
RI<E#o529060.WPD-2
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Even assuming, for purposes of argument, that there was no conflict of interest under
Code §13.1-691, A. S. Cappellari and Rose Mary Cappellari still engaged in a self-dealing
transaction at common law, in violation of their duty of loyalty to :MBS, when as the only two
directors of MBS they adopted and approved the sale of MBS corporate assets to a corporation controlled by their son, D. Cappellari.
Code § 13.1-691 does not exhaustively address the issue of director conflicts of interests
and director loyalty. To the contrary, as the Joint Bar Committee Commentary (1992) to

§ 13.1-691 makes clear, the section
is merely a validating statute. If the tenns of the statute are met, the contract or
transaction is not void or voidable, but is a valid, binding obligation of the
corporation. The statute does not directly address the question ofa director's
liability to the corporation for breach offiduciary duty.
(Emphasis added.) The commentary goes on to explain that questions of liability for breach of
fiduciary duty continue to be governed by the common law. ld.
It is beyond dispute that the common law duty of loyalty exists in Virginia. 31 Officers
and directors, in their dealings with the corporation, have the same duties of fidelity that
arise between a trustee and a beneficiary:
The authorities are agreed that a director of a private corporation cannot
directly or indirectly, in any transaction in which he is under a duty to guard
the interests of the corporation, acquire any personal advantage, or make any
profit for himself, and if he does so, he may be compelled to account therefor
to the corporation.... The unbending rule is that the director must act in the

31

WLR Foods. Inc. v. Tyson Foods. Inc., 869 F. Supp. 419, 421 (W.O. Va.
1994)("A Virginia corporation's directors and officers owe a duty of loyalty both to the
corporation and to the corporation's shareholders"), aff'd, 65 F.3d 1172 (4th Cir. 1995), cert.
ilenieg, 516 U.S. 1117 (1996).
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utmost good faith, and this good faith forbids placing himself in a position
where his individual interest clashes with his duty to the corporation.
A,delman v. Conetti Com., 215 Va. 782, 789-90, 213 S.E.2d 774, 779 (1975)(quoting
Rowland v. Kable, 174 Va. 343, 366, 6 S.E.2d 633, 642 (1940)). In point of fact, under
Virginia common law, directors owe a duty of loyalty which is superior to their personal
interests. Rowland v. Kable, 174 Va. at 370, 6 S.E.2d at 644.
Transactions involving parents and their children have long been treated under
common law as self-dealing transactions. 32 The American Law Institute's Principles of
Cmporate Governance consider a director to be "interested" in any transaction involving a
close relative of that director, including a child of the director. Principles of Comorate
Governance § 1.03 (1992). Such transactions are treated as if the director himself were
involved. ld. at § 5.08.
Further, when directors engage in self-dealing transactions, they cannot claim the
benefit of the business judgment rule. As the Supreme Court of Virginia has stated:
[W]hen transactions have occurred between fiduciaries and those to whom they
stand in such relation, the burden of proof lies upon the persons who fill the
position of trust and confidence to show that the transaction has been fair.
Waddy v. Grimes, 154 Va. 615, 648, 153 S.E. 807, 817 (1930).
This burden-of-proof principle is an exception to the business judgment rule
which limits the power of courts in reviewing the internal management of
corporate affairs.
Giannotti v. Hamway, 239 Va. 14, 24,387 S.E.2d 725,731 (1990).

32

U,, Hansen v. Granite Holding Co., 218 P.2d. 274, 279-80 (Utah
1950)(president and general manager of corporation considered interested in sale of corporate
assets to his son);~ Knox Glass Bottle Co. v. Underwood, 89 So.2d 799, 813-15 (Miss.
1957)(lease transactions involving director's wife and grandchildren were inherently suspect),
ce~ denied, 353 U.S. 977 (1957).
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Not only does a Virginia director who engages in a self-dealing uansaction bear the
burden of proving intrinsic fairness, but Virginia law imposes upon him the requirement that he
prove it by clear and convincing evidence.33 Accordingly, the burden shifts to the Cappellaris
to prove, by clear and convincing evidence, that the sale of MBS assets to Capps was the
product of both fair dealing and a fair price.
The Cappellaris cannot carry this burden. On average, MBS had been generating
gross profits of more than $400,000.00 per year from 1990 through 1996. Willard was
receiving approximately $80,000.00 per year in income for his 20% stock ownership. Yet
the Cappellaris took this viable company and sold it, for less than the book value of its
assets, without considering other options, without taking steps to maximize value, and in the
face of competing offers that provided as much as a 50% premium.
II.

AS THE CONTROLLING SHAREHOLDERS OF MBS, A. S. CAPPELLARI AND ROSE MARY CAPPELLARI OWED A DUTY
OF FAIRNESS TOMBS AND TO WILLARD, A MINORITY
SHAREHOLDER, IN THE SALE OF CORPORATE ASSETS.
THEY VIOLATED THIS DUTY BY SELLING THE ASSETS TO
THEIR SON FOR A GROSSLY INADEQUATE PRICE.

It is well-settled that controlling shareholders owe a duty of fairness to the corporation
an~ to minority shareholders.34

33

Waddy v. Grimes, 154 Va. 615, 648, 153 S.E. 807, 817 (1930); Cascades West
Associates Limited Partnership v. PRC. Inc., 36 Va. Cir. 324, 329 (Fairfax Co. Cir. Ct.
1995).
34

Lebold v. Inland Steel Co., 125 F.2d 369,372 (7th Cir. 1942)("The directors of a
corporation represent it and its stockholders; the majority stockholders of a corporation represent
it and its minority stockholders"), cert. denied, 316 U.S. 675 (1942); In re Tri-Star Pictures. Inc.,
634 A.2d 319,328 (Del. 1993); Berkowitz v. Power/Mate Cor.p., 342 A.2d 566,571 (N.J. Super.
197S)("[T]he powers [controlling stockholders] have by virtue of their majority status are
powers held by them in trust").
RKE#0529060.WPD-2
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The same considerations of fundamental justice which impose a fiduciary duty
character upon the relationship of the directors to the stockholders will also
impose, in a proper case, a like character upon the relationship which the majority
of the stockholders bear to the minority.
A}Iied Chemical & Dye Com. v. Steel & Tube Co. of Americi!, 120 A. 486,491 (Del. Ch. 1923);
~Fletcher Cyc.

Cotp. §§ 5810 and 5811 (Perm. Ed. 1993)(citing numerous cases). This rule

reflects the common sense notion that directors cannot abdicate their duties by merely referring a
question to themselves and then voting on it as controlling shareholders.
The procedure followed by A. S. Cappellari and Rose Mary Cappellari here, approving
the transaction at the board level and sending it to the shareholders with "no recommendation,"
was a ruse, based on the false notion that fiduciary duties could be shed merely by changing
hats from sole directors to controlling shareholders moments before a scheduled vote.
The defendants' suggestion that they have no fiduciary duties as controlling shareholders is based on a misguided reading of the Virginia Supreme Court's decision in Glass v.
Glass, 228 Va. 39, 321 S.E.2d 69 (1984). Throughout this litigation, defendants have
repeatedly cited Glass for the proposition that majority shareholders owe no fiduciary duties
to minority shareholders, and may therefore act out of naked self-interest with no consideration of the effect of their actions on minority shareholders. 35 But this is not what the Glass
case says.
To the contrary, Glass expressly recognizes that where the majority shareholders are
also officers and directors of the corporation, they have fiduciary duties to the minority
shareholders as a group. 228 Va. at 48, 321 S.E.2d at 74 ("The sale of a majority stock

35

Defendants advanced this argument at the demurrer stage, and this Court rejected it.
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interest by an officer or director may result in a breach of his fiduciary duty .... "). Moreover, we are not here concerned, as was the Glass case, with a sale of stock (indeed, the
Cappellaris could not sell their stock in MBS in an

anns length transaction because the Stock

Purchase Agreement gave Willard a right of frrst refusal). We are dealing instead with the
majority stockholders' decision to authorize a corporate act, the sale of substantially all of
the assets of MBS, for grossly inadequate value. 36 A decision by the majority shareholders
to sell all of the company's operating assets to their son, for grossly inadequate value, must
therefore be judged by the strict standard of entire fairness to the corporation, with the
interested shareholders bearing the burden of proof by clear and convincing evidence.
Fletcher Cyc. Corp. § 5847 (Penn. Ed. 1993).
Finally, it is important to note that, when acting as shareholders, A. S. Cappellari and
Rose Mary Cappellari cannot claim the protections of the business judgment rule. Virginia
Code§ 13.1-690, establishing the statutory standard of care for directors, applies only to the
conduct of directors in the discharge of their duties as directors. The nature and scope of the
Cappellaris' fiduciary duties as controlling shareholders are instead established by common
law, which imposes a fairness standard.
lli.

THE SALE OF SUBSTANTIALLY ALL OF THE ASSETS OF MBS
TO CAPPS IS INVALID BECAUSE THE LEGAL REQUIREMENTS FOR SUCH A SALE, MANDATED BY THE VIRGINIA STOCK CORPORATION ACT, WERE NOT MET.

As the Supreme Court of Virginia has explained, "Corporations are creatures of statutory
law. The same law which creates them provides procedures for the conduct of their affairs.''

36

Different legal duties are implicated in the voting of stock in support of a corporate
transaction than in the selling of stock by its owner.
RKE#o529060. WP0.2
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Q>astal Pharmaceutical Co. v. Goldman, 213 Va. 831,836, 195 S.E.2d 848,852 (1973). In
many instances, the procedures established by law for the conduct of the corporation's affairs are .
intended to provide protections for the rights of minority shareholders such as Willard, especially
in closely held corporations.37
When a corporation acts to sell all, or substantially all of its assets other than in the
regular course ofbusiness, Virginia Code§ 13.1-724 prescribes the procedure which the
corporation must follow. As pertinent to this case, that provision states:

t

I

I

§ 13.1-724. Sale of Assets other than in regular course of business.- A. A
corporation may sell... all, or substantially all, of its property, . . . on the terms
and conditions, and for the consideration determined by the corporation's board
of directors, if the board of directors adopts and its shareholders approve the
proposed transaction.
B. For a transaction to be authorized:
1. The board of directors shall submit the proposed transaction to the shareholders with its recommendation unless the board of directors determines that because
of conflict of interests or other special circumstances it should make no recommendation and communicates the basis for its determination to the shareholders
with the submission of the proposed transaction....

The MBS board failed to comply with these requirements. Further, because the sale of assets did
not receive the unanimous consent ofMBS shareholders pursuant to Code§ 13.1-688(E), the

J Cappellaris' approval of the transaction in their capacity as shareholders does not serve to

t

correct the board's failures. As a result of the board's noncompliance with statutorily-mandated
procedures, the sale of substantially all of the assets of MBS to Capps is invalid.

37

For example, had the Cappellaris sought to effect a merger or share exchange, Willard
would have been able to exercise dissenters' rights. See Va. Code§§ 13.1-729 through 13.1741. The way the Cappellaris structured this transaction deprived Willard of this remedy.
RKE#o529060.WPD-2
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A.

Submitting a Proposed Transaction to the Shareholders That Differed Materially
From the Transaction Which the Board Pumortedly Approved for Submission. In
Violation of the Express Language of Code§ 13.1-724(A).

The proposed Asset Purchase Agreement which the MBS board adopted at its November
19, 1996, meeting was not the same transaction which was submitted to the shareholders for their
approval. The corporate minute book shows that the MBS board held a special meeting on
November 19, 1996. At that time, the MBS board purportedly reviewed the proposed Asset
Purchase Agreement and the Player Report. The minutes state that, after presentation of the
proposed transaction, the board
voted unanimously to accept the offer and direct the President to sign the Asset
Purchase Agreement, subject to the express conditions set forth in paragraph 3 of
the Asset Purchase Agreement [dealing with conditions of sale other than purchase price], reserving the right to negotiate the Seller's Representations contained in paragraph 4 of the Asset Purchase Agreement, and any other matters of
concern to the shareholders.
On November 21, 1996, two days after the special board meeting (assuming such a
meeting was ever held), counsel for D. Cappellari and Capps delivered to counsel for MBS the
"revised Asset Purchase Agreement" which reduced the proposed purchase price by approximately 20%. The "revised Asset Purchase Agreement," bearing the same date as the original
version, was never approved by the MBS board. Nonetheless, it was presented to the MBS
shareholders for approval, with a statement that it had been adopted by the MBS board.
Code§ 13.1-724(A) is simple and clear. A corporation can sell its assets only"ifthe
board of directors adopts and its shareholders approve the proposed transaction." Manifestly,
that is not what happened here. The board, assuming it acted in a valid manner at all, adopted
one proposed transaction- the November 15, 1996 version of the Asset Purchase Agreement.
However, the agreement submitted to the shareholders for approval was a different transaction -RKE#o529060.WP0-2
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the "revised Asset Purchase Agreement" .... containing even more unfair terms which were never
reviewed and adopted by the MBS board. Because the statute makes board adoption of the
proposed plan a mandatory prerequisite to a shareholder vote, the transaction here is invalid. See
,aarrls Industries. Inc. v. Bryan, 686 F. Supp. 125, 129..30 (E.D. Va. 1988)(requirement that
board of directors adopt a plan of merger before submission to shareholders could not be avoided
or circumvented)
B.

Failing to Communicate the Basis for Submitting the Proposed Transaction to the
Shareholders With ''No Recommendation." In Violation of the Express Reguirements of Code§ 13.1-724ffi)(l).

According to the minutes of the November 19, 1996, board meeting, "it was decided
unanimously that the Board would forward the offer to the Shareholders with no recommendation." Neither the board minutes nor the shareholder notice state a basis for this "no recommendation detennination. "38
The language of Code§ 13.1-724(B)(l) is clear, unambiguous and mandatory:
The board of directors shall submit the proposed transaction to the shareholders
with its recommendation unless the board of directors determines that because of
conflict of interests or other special circumstances it should make no recommendation and communicates the basis for its determination to the shareholders with
the submission ofthe proposed transaction ....
Code§ 13.1-724(B)(l)(emphasis added). The statute's logic is plain: ifthe board of directors
detennines that it cannot make a recommendation either for or against a proposed transaction,

38

When questioned, Mr. Cappellari ultimately conceded that he did not know why the
board would have sent the transaction to the shareholders with "no recommendation" when it
had already concluded that the offer, "appeared on its face to be reasonable and one that if
accepted by the Shareholders of Moneta Building Supply, Inc. would be in their best interests."
As Mr. Cappellari stated, "[Y]ou will have to ask my legal counsel on that because I don't know
what they meant by it." (A.S. Cappellari Dep., p. 171.)
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the shareholders who are being asked to vote on the transaction are entitled to know the basis of
the board's determination so that they can properly evaluate the offer. Manifestly, the board of
directors of MBS failed to provide this crucial information. Because the notice did not comply
with the express requirements of the statute, the transaction is invalid.

C.

Rose Mazy Caggellari's Imgroper Delegation of Her Duties as a Director to Her
Husband. and A. S. Cagpellari's Improper Delegation of his Duties as a Director
to Counsel.

A corporation acts only through its directors (who can delegate authority to its officers),
and may undertake corporate actions only in accordance with the specific statutory mandates of
the Virginia Stock Corporation Act. The sale of assets is a corporate act, and Code § 13.1-724
requires that the terms and conditions of sale, and the consideration, be "determined by the
corporation's board of directors" in order for there to be a valid corporate action. Directors
cannot delegate these statutory duties to surrogates.39 Here, there was no valid board action
because Mrs. Cappellari, one of the two directors ofMBS, delegated her fiduciary duties to her
husband and her husband completely abdicated his duties in favor of legal counsel.
Mrs. Cappellari' s own testimony establishes that she exercised no independent business
judgment in connection with the proposed transaction, and had no role in determining the terms
and conditions of the asset sale or the consideration for the asset sale. Consequently, the MBS
board did not act on the proposed transaction. Instead, one director acted alone, which is
insufficient to approve the transaction.

39

"[A] board of directors cannot delegate a task that it is required by statute to perform."
J~ckson v. Turnbull, 1994 WESTLAW 174668 at *4 (Del. Ch., February 8, 1994)(board of
dlrectors impermissibly delegated to financial advisor its statutory responsibility to determine
~~mpensation to be paid to minority stockholders in merger), aff' d, 653 A.2d 306 (Del.
94)(unpublished disposition).
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Worse, the l\.1BS board did not carry out its statutory duty to determine the terms and
conditions of sale and the consideration for the sale of the assets to D. Cappellari and Capps.
After defendant Rose Mary Cappellari improperly delegated her authority, and her duties, as a
director to her husband, Mr. Cappellari then improperly delegated his fiduciary duties, and the
board's statutory duty to determine the terms, conditions and consideration for the asset
purchase, to counsel. As Mr. Cappellari explained in his deposition:

Q

And any changes that were made in this agreement between November 15,
1996, and the time it was ultimately approved were the work of counsel?

A

That's right.

Q

In fact, you left all the work relative to concluding this transaction up to

your counsel?
Yes.40

A

Because of this improper delegation of authority, and the failure of the MBS board of directors
to carry out its required duties under Code § 13.1-724, the asset sale to David Cappellari and
Capps is invalid.

• ••
Finally, it is important to note that these infirmities were not cleansed or ratified by virtue
of the stockholders' approval of the disputed transaction. Virginia law is clear that such
ratification only occurs if the shareholders vote unanimously in favor of the proposition.41 Here,

40

Deposition of A. S. Cappellari, November 10, 1997, Vol I, p. 129.

41

Virginia Code § 13 .1-688(E) provides that, "Whenever this chapter requires the board
f ~uectors to take any action or to recommend or approve any proposed corporate act, such
~lion, recommendation or approval shall not be required if the proposed action or coxporate act
as adopted by the unanimous consent of shareholders."

0

.
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there was no such unanimous consent42, and Mr. and Mrs. Cappellari's votes in favor of the
proposed sale therefore cannot be said to have validated it.
IV.

ASAMATTEROFLAW, ROSEMARYCAPPELLARIVIOLATED HER STATUTORY DUTIES BY EXERCISING NO INDEPENDENT BUSINESS JUDGMENT.

In addition to invalidating the asset sale under the provisions of Code § 13.1-724, Mrs.

Cappellari's actions constitute a~ se violation of Code §13.1-690, which prescribes the
standard of conduct required of the directors of :tvmS. That section states that, "A director shall
discharge his duties as a director, including his duties as a member of a committee, in accordance with his good faith business judgment of the best interests of the corporation." {Emphasis
added.) It is axiomatic that, while directors may rely on certain opinions or information in
discharging their duties, under the express terms of the statute the director must personally
discharge these duties and cannot delegate that responsibility to another director or to a third

It is undisputed that Mrs. Cappellari, one director in a two-person board, had no
participation, as a director, in the process which led to the sale of substantially all of the assets
ofMBS to D. Cappellari and Capps. She made no effort to inform herself about the terms and
conditions of the proposed transaction or about the financial condition ofMBS; she did not
- engage in any decision-making process whatsoever regarding the terms and conditions of the

42

Willard voted against the proposed asset sale, and David Cappellari abstained.

43

The Delaware courts have long recognized that any effort by directors to delegate their
authority and responsibilities to others is invalid. Clarke Memorial College v. Monaghan Land
~I
o., 257 A.2d 234, 241 (Del. Ch. 1969); Field v. Carlisle Com., 68 A.2d 817, 819-20 (Del. Ch.
949).
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proposed transaction; and in fact she never exercised any independent business judgment at all
regarding the transaction.
Mrs. Cappellari' s own testimony establishes that she did not fulfill her legal duties to

rvms as a director. Instead, she improperly delegated to her husband the authority to make all
decisions concerning :rvms, viewing the entire company as just another family possession:
Q

You are telling me that you delegated all the authority that you had as an
officer and as a director to your husband?

A

At the end of the year, I certainly did.

Q

Well is it fair to say that you delegated all --

A

Q

I am sure he would be for the best interest of me as well as the company.
Who is the company? We are 80 percent of the company or rather 75
percent.
You are telling me that as far as all decisions relative to the sale of assets to
Capps that is in dispute here in this litigation that you delegated that authority,
whatever you had as an officer and director and a stockholder, to your husband,
correct?

A

Yes.

Q

And you had no part to play in any of those decisions?

A

No ....

(Rose Mary Cappellari Dep., November 11, 1997, p. 12.)
Rose Mary Cappellari' s willful and intentional avoidance of her decision-making
- responsibilities as a director, and her improper and complete delegation of her authority to her
husband to sell the assets oflvffiS to her son, establish as a matter of law that she did not
discharge any of her legal duties as a director ofMBS with regard to this transaction.44

44

The testimony of A. S. Cappellari and Rose Mary Cappellari's purported "process"
expert, F. Claiborne Johnston, Jr., Esq., is telling on this point. He unknowingly confinned that
RKE#o529080.WPD-2
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V.

A. S. CAPPELLARI AND ROSE MARY CAPPELLARI, THE ONLY
DIRECTORS OF MBS, VIOLATED THE STATUTORY STANDARD OF CONDUCT IN CONNECTION WITH THE SALE OF
SUBSTANTIALLY ALL OF THE ASSETS OF MBS TO THEIR
SON, DAVID CAPPELLARI AND CAPPS FOR AN UNREASONABLY LOW PRICE, BY FAILING TO FOLLOW AN INFORMED
DECISION MAKING PROCESS, IGNORING COMPETING OFFERS, AND FAILING TO INVOLVE THEMSELVES IN THE
TRANSACTION.

A.

The Cagpellaris. as the Directors ofMBS. Violated Their Statutozy Duty To Act
in Good Faith and in the Best Interests of MBS When They Authorized The Sale
of Substantially All of the Assets ofMBS to Their Son's Company In Order to
Circumvent a Valid Stock Purchase Agreement.

In order to claim the protections of Code § 13.1-690, a director must "discharge his
duties as a director ... in accordance with his good faith business judgment of the best interests
of the corporation." Where any of these elements are missing, the director's conduct falls
outside the statutory standard of conduct.
Here, the evidence will show that Mr. and Mrs. Cappellari acted with an improper
motive. Instead of acting in accordance with their "good faith business judgment of the best
interests of the corporation," they acted out of a personal desire to transfer the ownership of the
operating assets of MBS to their son. Because the Stock Purchase Agreement blocked their

Ms. Cappellari violated her fiduciary duties:
Q.
A.
Q.
A.

... Could she [Rose Mary Cappellari] give him [A. S. Cappellari] a proxy
as a director?
No. I don't subscribe to that concept.
So he could not act for her in her capacity as a director?
No, I don't think so. No, sir.

(Johnston Dep., p. 51.)
RI<Eto52906D.WP0-2
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efforts to transfer controlling stock interest in MBS to D. Cappellari, they formulated and
orchestrated a plan to transfer the business to him by another means.
Quite simply, the Cappellaris viewed MBS as their own personal fiefdom. When Willard
insisted on enforcing his legal rights under the Stock Purchase Agreement, they were willing
(along with their son and his new company) to destroy the company by selling its assets for
inadequate consideration, and then reconstitute the business under another name, all in order to
get control of the business into D. Cappellari's hands and to deprive the minority stockholder,
Willard, of the value of this investment. Because these are improper purposes, A. S. Cappellari
and Rose Mary Cappellari were not acting in good faith, did not comply with Code § 13.1-690,
and breached their fiduciary duties to MBS and its shareholders.
B.

t,,

t

I
I

Mr. and Mrs. Cappellari Violated Their Statutory Duties as Directors By
Approving a Sale of Substantially All of the Assets of the Corporation to Their
Son's Company For an Unreasonable Price, a Decision Indicative of Bad
Faith.

While the concept of "good faith" requires an inquiry into the directors subjective
state of mind, the procedural soundness of the board's business decision may be assessed by
looking at whether the board reached a defensible business decision. WLR Foods. Inc. v.
Tyson Foods. Inc., 155 F.R.D. 142, 146 (W.D. Va. 1994), aff'd, 65 F.3d 1172 (4th Cir.
1995), cert. denied, 516 U.S. 1117 (1996).
Consequently, while Code § 13.1-690, uniquely, does not incorporate the "reasonable

man" standard of the Model Business Corporation Act as its standard of conduct, it does
permit this Court to consider the reasonableness of the underlying decision for the limited
PUrpose of determining whether the directors acted in good faith. The question then becomes
Whether the decision is so unreasonable that, in the context of the other circumstances
RI<E#o529060.WPD-2
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surrounding the decision, the fact fmder can infer bad faith on the part of the directors. 45 As
the commentary to § 13.1-690 makes clear, the tenn "reasonable" was intentionally omitted

trom the statute to eliminate "the construction of an elaborate, idealized framework against
which the conduct or judgment in question is measured." However, the commentary
specifically acknowledges that "In determining whether a specific action of a director was his
good faith judgment of the best interest of the corporation, the trier of fact will be inclined to
decide if the act was reasonable under the circumstances." Joint Bar Committee Commentary (Revised 1992).

Here, Mr. and Mrs. Cappellari undertook a process deliberately conceived to sell the
assets of MBS to their son at a price so indefensibly low that, under the circumstances, it is

I

I

inexplicable on grounds other than bad faith. The evidence will show, for example, that:
•

Three weeks before adopting his son's offer to purchase substantially all of the
assets of MBS, Mr. Cappellari testified that he intended to continue the
business of the company, and that MBS was a strong company that would be
able to effectively compete and continue to function. There was, therefore, no
business justification for the decision to adopt a plan to sell the operating
assets of the company.

•

As directors of MBS, Mr. and Mrs. Cappellari approved the Asset Purchase
Agreement tendered by their son without seeking other buyers and without
attempting to negotiate a higher price.

45

See Sam Wong & Son. Inc. v. New York Mercantile Exchange, 735 F.2d 653, 678 n.32
(2nd Cir. 1984)("Absent some basis in reason, action could hardly be in good faith even apart
from ulterior motive."); In re J. P. Stevens & Co., Inc. Shareholder Litigation, 542 A.2d 770,
780-81 (Del. Ch. 1988)("A court may, however, review the substance of a business decision
ma~e. by apparently well motivated board for the limited purpose of assessing whether that
?ectston 1s so far beyond the bounds of reasonable judgment that it seems essentially
mexplicable on any ground other than bad faith.")

:m
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•

At the time he received th7 offer to purchase the assets, ~r. Cappellan had
the Shepherd Report showmg that the value of MBS was m excess of $2
million. ~e failed to disclose She~herd Report, or even its existence, to the
board of drrectors, to the company s valuation expert (retained only after the
board had adopted the Asset Purchase Agreement), and apparently to his
attorneys.

•

The price D. Cappellari ultimately paid under the "revised Asset Purchase
Agreement" was less than the book value of the ftxed assets of MBS.

•

Having decided to sell the assets, the directors wholly ignored two offers to
purchase the same assets, on the same terms, for significantly more
consideration.

Further, in examining good faith, this Court can consider the motivation of the MBS
board. This inquiry becomes even more pertinent where, as here, the board has reached a
grossly unreasonable result. The Cappellaris' motivation and inclination to transfer MBS to
their son is unusually well-documented as a result of prior court proceedings. Having been
thwarted by this Court in their attempt to transfer their stock to D. Cappellari, Mr. and Mrs.
Cappellari undertook instead to sell the operating assets of MBS to their son at a bargain
basement price.
In light of these and other facts that will be shown at trial, this Court can infer bad
faith. There is no other plausible justification for Mr. Cappellari's testimony before this
Court, or for the "frre sale" of the assets of MBS without even approaching Willard.
Certainly there is no other justification for accepting the first offer to come along when

another bidder was willing to pay more. The refusal even to consider an offer that would
have provided $600,000.00 (50%) more for the shareholders is, of itself, so patently
unreasonable under the facts of this case that it is inexplicable on any ground other than bad
faith.
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C.

Mr. and Mrs. Cappellari Violated Their Statutorv Duty By Failing to Stuqy
and Inform Themselves About the Details of the Proposed Transaction.

Having decided that there was some reason for selling substantially all of the assets of
MBS, the process which the directors followed is an important consideration in determining
whether they acted in good faith. Indeed, one of the indicia of good faith is "the directors'
resort to an infonned decisionmaking process." WLR Foods. Inc. v. Tyson Foods. Inc.,
857 F. Supp. at 494.
In this case, the "process" followed by the directors manifests an ulterior motive, and
should lead this Court to a finding that the directors acted in bad faith. First, Mr. Cappellari, as the President of MBS, signed the "Confidentiality Agreement" with David
Cappellari on October 8, 1996 without obtaining any authorization to do so from the MBS
board, without any decision by the board to pursue a sale of assets, and without disclosing
the agreement to the minority shareholder, Willard. Even before execution of this "Confidentiality Agreement," A. S. Cappellari was assisting his son in obtaining confidential MBS
fmancial infonnation which his son needed to present to his financial advisors. After
execution of the "Confidentiality Agreement," A. S. Cappellari continued to assist his son in
obtaining any and all infonnation needed to prepare an offer to purchase the assets. Upon
receiving the proposed Asset Purchase Agreement from David Cappellari and Capps, A. S.
Cappellari and Rose Mary Cappellari (if she took any action at all), as the directors of MBS,
merely rubber-stamped what was placed in front of them.
The "process" followed by the directors in this case was in fact a fraud, designed to
reach the pre-detennined result of transferring control of the operating assets of MBS to D.
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D

Cappellari. 46 The Cappellaris had no participation in the negotiation of the Asset Purchase
Agreement and paid little or no attention to the purchase price. When their son submitted a
revised agreement which reduced the proposed purchase price by approximately $250,000.00
(20%), the board did not question the reduction and, indeed, based on the deposition

testimony it appears they did not even know that the purchase price had been reduced.
Further, as directors, they based the purchase price solely on the buyer's valuation report.
The Fourth Circuit, applying Virginia law, has held that a board of directors does not fulfill
its fiduciary duties to the corporation and its shareholders when it merely relies on the
buyer's valuation report in approving a transaction. Sandberg v. Virginia Bankshares. Inc.,
891 F.2d 1112, 1123 (4th Cir. 1989), rev'd

Qn

other grounds, 501 U.S. 1083 (1991). Such

a breakdown in process was sufficient for that court to affirm a fmding of bad faith on the
part of the directors, despite the directors' testimony that they believed the transaction was
"fair." As the Fourth Circuit explained:
The case against the directors is that they merely rubberstamped everything
placed before them by [the buyer]. The evidence fully supports a view that
the directors exercise no independent judgment whatsoever with regard to the
interests of the minority stockholders and consequently, was sufficient to
support the jury's finding of lack of good faith.
Id.

The "process" followed here bears none of the earmarks of the "energetic, informed
and aggressive negotiation that one would reasonably expect from an arms'-length adversary." In re Trans World Airlines. Inc. Shareholder Litigation, 1988 WESTLAW 111271 at

46

The mechanical deficiencies in the process, outlined above, provide further proof that

the directors were not devoting the requisite time, attention and care to the transaction.
RKEtloS29060.WP0.2
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*7, 14 Del. J. Corp. L. 870, 884 (Del. Ch. 1988). Indeed, A. S. Cappellari unwittingly
described the board's "process" in his deposition when he described his instructions to
corporate counsel in regard to the proposed agreement:

Q

Well, did you tell them [the lawyers] to do whatever was necessary to
lawfully effectuate this asset purchase agreement?

A

Yes.

Q

Those were your instructions to them?

A

Right.

(A.S. Cappellari Dep., Vol. I, p. 93.)
Far from acting in "good faith" and in "the best interests of the corporation," Mr.
and Mrs. Cappellari acted to further the goal of transferring the business of MBS to their
son, at a substantial discount and in contravention of the Stock Purchase Agreement.
D.

Mr. and Mrs. Caggellari Violated Their Statutory Duties When. After Deciding to Sell Substantially All of the Assets of MBS. They Failed to Consider
Two Offers to Purchase the Same Assets. on the Same Terms. For Significantly More Consideration. and Failed To Inform the Shareholders of the
Offers.

Having decided to sell all of the operating assets of MBS, the MBS directors were
then under a duty to maximize the value that the shareholders of MBS would receive for
those assets. This included a fiduciary duty to consider the two competing, higher offers
made by Willard. 47

47

The board's duty to obtain the top dollar for the corporation's assets might be
tempered in situations where the competing offers were not identical in all respects other than
Price - e.g., where one offer was contingent on obtaining financing. However, there were no
such concerns present here. Willard's offer was identical in all respects except that he offered
ap~roximately SO% more money, and A. S. Cappellari conceded that he had no concerns about
Willard's ability to finance the purchase. (A.S. Cappellari Dep., Vol. I, p. 191.)
RI<EtloS29060.WPD-2
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Virginia law would follow the decision of the Delaware Supreme Court in Revlon.
Inc. v. McAndrews & Forbes Holdings. Inc., 506 A.2d 173 (Del. 1986), which established
that at the end stage of the process of selling, the "best interests of the corporation" are
limited to obtaining the maximum value that can be generated for the shareholders. A
leading commentator on Virginia corporation law, Allen C. Goolsby, has written that the
Revlon analysis is consistent with the Virginia Stock Corporation Act, and that in Virginia,
"once the directors have decided to pursue a change in control of the corporation, their
decision is limited to pursuing the immediate maximization of shareholder value." Goolsby,
Virginia Comoration Law & Practice § 9.7, pp. 122.3-122.4 (Supp. 1997). A federal
district court applying Virginia law has reached the same conclusion. C-T of Virginia. Inc.
v. Barrett, 124 Bankr. 689, 692 (W.D. Va. 1990), afrd sub nom., In re C-T of Virginia,
958 F.2d 606 (4th Cir. 1992).
Under the Revlon analysis, once the board decided to sell all the operating assets of

MBS, its role changed "from defenders of the corporate bastion to auctioneers charged with
getting the best price for the stockholders .... " 506 A.2d at 182. Yet the MBS board never
even considered Willard's higher offers, in spite of the fact that the Asset Purchase Agreement did not obligate the MBS directors to advocate the transaction in any way, and that the
transaction was sent to the shareholders with "no recommendation."
Along with the other duties inherent in the notion of "good faith business judgment of
the best interests of the corporation" is a duty to disclose material information. 48 The

48

Knepper & Bailey, Liabilitv ofComorate Officers and Directors,§ 4-4, p. 135 (5th Ed.
1993)("A significant part of a director's duty of loyalty is to disclose to the decision-makers all
information in his possession germane to the transaction in issue.").
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directors of MBS did not fulfill this duty, in two important respects, in regard to Willard's
offers. First, Mr. Cappellari, upon receipt of these offers, was at the very least obligated to
make the other director of the corporation, Mrs. Cappellari, aware of them. He wholly
failed to do so. Second, having approved and sent to the shareholders a plan to sell
substantially all of the assets of MBS, the directors were obligated, upon receipt of a higher
offer to purchase those same assets, to advise the shareholders of these offers. 49 They also
failed in this duty of disclosure. The failure to advise the shareholders of the receipt of the
competing offers cannot be excused on any theory that the shareholders all had the information about the higher offers, since Rose Mary Cappellari has testified that she was unaware
of the higher offers until after the sale had been consummated.
E.

Mr. and Mrs. Cagpellari Violated Their Statutozy Duties By Pumortedly
Relying on Expert Opinions as a Pretext For Their Decision. Even Though
They Had Knowledge or Infonnation Which Made Such Reliance Unwarranted. and By Delegating All Authority and Responsibility to Their Counsel.

Code § 13.1-690 expressly permits directors to rely on experts, within the area of
their competence, under certain circumstances. Specifically, the statute provides, in pertinent
part, that:
B. Unless he has knowledge or infonnation concerning the matter in
question that makes reliance unwarranted, a director is entitled to rely on
information, opinions, reports or statements, including financial statements and
other financial data, if prepared or presented by:
1. [Omitted]
2. Legal counsel, public accountants, or other persons as to matters the
director believes, in good faith, are within the person's professional or expert
competence ....

49

A. S. Cappellari and Rose Mary Cappellari's expert confinned that the directors did in
fact have a duty to advise the shareholders of the receipt of a higher offer. (Johnston Dep., pp.
53-53.)
RKE#0529060.WPD-2
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Va. Code§ 13.1-690(B).
In this case, Mr. and Mrs. Cappellari are expected to assert that they undertook their
actions in reliance on the advice of legal counsel and valuation experts. The evidence will
demonstrate, however, that their purported reliance is not a defense because the statute, by
its express language, precludes reliance on the advice of experts if the director "has
knowledge or information" that would make reliance unwarranted.
While Mr. Cappellari50 claims that he relied on the advice of experts in determining
whether the price offered for the assets was "fair and reasonable," he in fact could not rely
on the Lynch Report because it was not available at the time of the board meeting. Moreover, Mr. Cappellari was aware of the higher valuation in the Shepherd Report, and
therefore could not rely on the report Player Report submitted by his son, which showed a
much lower value. 51
Mr. Cappellari also is expected to claim that he relied on the advice of his legal
counsel in rejecting Willard's December 19, 1996, offer, on the basis that the offer was
somehow legally "unenforceable." Even if this purported legal advice were received, A. S.
Cappellari knew that the contract with David Cappellari was subject to the approval of the
shareholders, and that unless and until the shareholders approved the sale there was no

.
50

Mrs. Cappellari has conceded that she did not consult any lawyers, fmancial advisors
or other experts in connection with the proposed transaction, so she cannot possibly defend her
actions, or her failures to act, by claiming to have relied on the advice of experts. A litigant is
bound by his or her own factual statements. Massie Y. Finnstone, 134 Va. 450, 114 S.E.2d 652,
656 (1922) and many subsequent cases.
51

Indeed, as noted above, such blind reliance on the potential buyer's valuation would in
itself be evidence of bad faith under the rationale of Sandberg, 891 F.2d at 1123.
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binding contract. 52

A. S. Cappellari, therefore, cannot possibly have relied on this legal

advice. Indeed, the Supreme Court of Virginia has recently held that, where directors have
actual knowledge of the provisions of a legal document, reliance on legal advice which
contradicts those provisions is unwarranted as a matter of law. Commonwealth Transportation Commissioner v. Matyiko, 253 Va. 1, 9, 481 S.E.2d 468, 472 (1997).
Moreover, Mr. and Mrs. Cappellari were not. entitled to rely on the advice of their
legal counsel because counsel was never asked to provide an unbiased legal opinion, but was
instead instructed merely to advise on what was necessary to effectuate the sale of the
corporate assets to their son, D. Cappellari. Mr. Cappellari has testified under oath that he
instructed corporate counsel to do what was necessary to effectuate the sale of the MBS
corporate assets to his son. Any legal advice he received was, therefore about how to
implement the transaction and transfer the assets to D. Cappellari, not about whether to
transfer the assets or about whether other options ought to be pursued. Accordingly, the
purported reliance of the MBS directors on expert advice is not a defense.
VI.

A. S. CAPPELLARI AND ROSE MARY CAPPELLARI (INDIVIDUALLY AND A DIRECTORS, OFFICERS AND CONTROLLING
SHAREHOLDERS OF MBS) AND DAVID CAPPELLARI (INDIVIDUALLY AND AS THE OWNER OF CAPPS) CONSPIRED TO
INJURE MBS IN ITS BUSINESS.

Willard's Amended Bill of Complaint also alleges that the Cappellaris and Capps
conspired to injure MBS in its business. Under Virginia law, "A civil conspiracy is a
combination of two or more persons, by some concerted action, to accomplish some criminal

52

A.S. Cappellari Dep., Vol. ll, pp. 9-10. Notably, this advice was purportedly given at
the December 20, 1996 shareholders meeting. Since Rose Mary Cappellari was not present at
this meeting, she cannot claim to have relied on this purported advice.
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or unlawful purpose, or to accomplish some purpose, not in itself criminal or unlawful, by
criminal or unlawful means .... " Hechler Chevrolet. Inc. v. General Motors Com .. 230 Va.
396, 402, 337 S.E.2d 744, 748 (1985). The elements of statutory conspiracy under Virginia
Code § 18.2-499 and § 18.2-500 are:
a combination of two or more persons;
for the purpose of wilfully and maliciously injuring plaintiff in his business;
and
resulting damage to the plaintiff.

1.
2.
3.

Allen Realty Com. v. Holbert, 227 Va. 441, 449, 318 S.E.2d 592, 596 (1984). The
conspiracy statute requires proof of "legal malice" -- i.e., that the defendants "acted
intentionally, purposely, and without lawful justification." Commercial Business Systems.
Inc. v. BellSouth Services. Inc., 249 Va. 39, 47, 453 S.E.2d 261, 267 (1995).
The conspiracy here involved the agreement between Mr. and Mrs. Cappellari and D.
Cappellari, and their mutual collaboration, to circumvent the written Stock Purchase
Agreement by transferring substantially all the assets of MBS to D. Cappellari and Capps for
inadequate value. Here the defendants have in essence admitted that, once the order
upholding the Stock Purchase Agreement became final, and they were legally barred from
transferring controlling stock interest in MBS to D. Cappellari, they began discussing ways
to circumvent the Court's order. For example, Mr. Cappellari, at the October 24, 1996
hearing, stated that there had been consideration given to a plan whereby he, his wife and his
son would all "quit" MBS, let the company go, and form a new building supply company
without Willard. 53 The reason for this planning was simple: since this Court had upheld the

53

Transcript of October 24, 1996 Hearing, pp. 39-40.)
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Stock Purchase Agreement, if any stock in MBS was transferred -- by sale, gift, or even the
death of one of the Cappellaris -- Willard had a right of frrst refusal. Since Willard had no
intention of surrendering this right, the Cappellaris realized that, eventually, Willard would
control the company. As Mr. Cappellari stated, this was not only unacceptable, but
"unbelievable. " 54
To avoid this result, and to provide D. Cappellari with the control of the MBS
business that he craved, the Cappellaris agreed to a plan whereby D. Cappellari resigned his
positions as President of MBS and as a member of its board of directors, and established
Capps with the intent and purpose of acquiring the assets of MBS -- rather than stock of
MBS --in a sale to be approved and voted on by his parents. Mr. Cappellari worked closely
with his son to carry out the asset sale, and provided substantial assistance to him both in the
preparation of the offer and the implementation of the sale. Mrs. Cappellari, while abdicating all of her duties as a director in connection with the transaction, nonetheless participated
in the conspiracy both by agreeing to permit D. Cappellari to stay on as manager of MBS
after his resignation and, most importantly, by giving her voting proxy to her husband to
vote in favor of the sale. 55 As other courts have recognized, one who provides substantial
assistance in carrying out an unlawful action, with knowledge that he is breaching his legal

54

Rose Mary Cappellari Dep., November 11, 1997, p. 36.

55

Indeed, Mrs. Cappellari' s participation in the conspiracy is entirely consistent with her
abdication of her duties as a director. Once she had agreed with her husband and her son that the
assets would be sold to D. Cappellari, the tenns and conditions of the sale were irrelevant to her
so long as the assets- and effective control of the MBS business- ended up in her son's hands.
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duties, can be held liable for civil conspiracy. Kurker v. Hill, 689 N.E.2d 833, 837 (Mass.
App. Ct. 1997).
As noted above, in addition to gaining personal satisfaction from seeing the assets of
MBS transferred to their son, Mr. and Mrs. Cappellari stood to gain a personal financial
benefit from the transaction. By transferring the assets for a fraction of their true value, they
drastically reduced the value of their stock ownership in MBS, lessening the tax burden on
themselves and their respective estates.
That the defendants planned and engaged in a scheme to circumvent the Stock
Purchase Agreement (and this Court's Order) satisfies the requirement of showing an
unlawful act. See Catercorp. Inc. v. Catering Concepts. Inc., 246 Va. 22, 431 S.E.2d 277
(1993) (allegations that former employee conspired, with others, to set up a competing
business and circumvent non-compete agreement stated a claim for common-law and
statutory conspiracy). Other courts have similarly recognized that transactions which are
undertaken for the purpose of harming, or removing, a minority shareholder are improper.
For example, in Bell v. Bell, 132 F .3d 32, 1997 WESTLAW 764483 (6th Cir.
1997)(unpublished disposition)(copy attached), the Sixth Circuit held that a plaintiff who
proved that an officer, director and controlling stockholder had effected a merger with
another of his companies in order to defeat plaintiffs preemptive rights to buy stock would
establish an actionable conspU:acy.
Moreover, the defendants cannot avoid liability for their conspiratorial conduct by
claiming they relied on counsel to negotiate and structure the asset sale. In this regard, the
decision of the Massachusetts Court of Appeals in Kurker is particularly instructive. In
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Kurker, the directors of a family-owned business, who were also the majority shareholders,
voted to sell the company's assets to a competing concern. 689 N.E.2d at 835. The plaintiff
alleged that the defendants conspired to accomplish an unlawful purpose -- the sale of the
company's assets to a competitor for a grossly inadequate price in order to "freeze out" the
minority shareholder. ld. at 836.
The Massachusetts court held that the plaintiff's allegations stated a claim not only
against the directors and shareholders of the corporation, but also against the attorneys who

had assisted in implementing the scheme. ld. at 836-37. While it is true that here no claim
has been asserted against the attorneys who participated in the transaction, the fact that the
defendants chose to have their lawyers negotiate the details of the transaction, and to take
steps to see that legal fonnalities were followed, does not alter the fact that the transaction
itself was one undertaken for an unlawful purpose and motive -- transferring the assets of
MBS for grossly inadequate value so as to vest control of the company in David Cappellari,
in contravention of the Stock Purchase Agreement and with the aim of destroying MBS as a
going concern and depriving Willard, as a minority stockholder, of the benefits of his
profitable investment.
CONCLUSION
Every right in our legal system implies a responsibility, every opportunity carries its
flipside of obligation, and every possession also bears a duty. That general adage has
application in this case. The rights of directors and controlling shareholders impose a
responsibility to treat minority stockholders fairly, and the duty to act strictly in accordance
with corporate legal strictures. Defendants, for the reasons stated above, seek to avail
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themselves of the rights and opportunities of their control of MBS without fulfilling their
responsibilities and obligations to minority stockholders, and without compliance with their
legal duties.
The plaintiff, Willard, moves the Court, therefore, to void the sale of MBS assets to
Capps, and to order that the assets of MBS be held in constrictive trust until sold or
dissolved under the supervision of this Court. Alternatively, Willard, as representative of all
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LAW OFFICES
CARTER, BROWN & OSBORNE,

P.C.

1401 FRANKLIN ROAD
P.O. BOX 13206
ROANOKE, VIRGINIA 24032-3206

FACSIMILE

540:s82-i102

TELEPHONE
540:s&2.0234

November 18, 1996

Mr. A. s. cappellari, President
Mrs. Rose Mary Cappellari, Vice President
Moneta Building Supply, Inc.
Route 4, Box 9
Moneta, VA 24121
Re:

FILE COPY

Offer to Purchase Moneta Building Supply, Inc.

Dear Mr. and Mrs. Cappellari:
I send this letter to you in your respective capacities as
officers and directors of Moneta Building supply, Inc.
As I
discussed on the telephone with Mr. Cappellari on November 18,
1996, enclosed is a copy of David's offer to purchase Moneta
Building supply, Inc.
The package contains a proposed Asset
Purchase Agreement and a valuation report from Hope Player &
Associates, P.c., who was engaged by David to estimate the fair
market value of Moneta Building supply.
We have reviewed the proposed Asset Purchase Agreement, the
valuation report, and the statutory provisions governing many of
the issues now faced by Moneta Building Supply. We recommend that
you take the following actions in order to comply with the
provisions of the statutory law and the company's By-Laws:
1.
Upon receipt of the offer, conduct a meeting of the directors,
at which you should waive notice of the meeting in writing, and
then address the following issues:
A.

Decide whether the annual shareholders• meeting will be
held on TUesday, November 26, 1996, in accordance with
the bylaws, and if so, resolve that a reminder will be
sent to the shareholders announcing the date, time and
place of the meeting.

B.

the evaluation of the company provided by Hope
Player and Associates, and the proposed Asset Purchase
Agreement.

c.

Decide whether David's offer appears on its face to be
reasonable and one that, if accepted, would be in the
best interests of the shareholders.

Revi~w
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Mr. A. s. Cappellari, President
November 18, 1996
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D.

Takinq into consideration the limited duration of the
offer (valid only through November 23), if the Board
finds the offer reasonable and believes it to be in the
best interests of the shareholders, vote to accept the
offer and direct the President to sign the Asset Purchase
Agreement subject to the express conditions set forth in
Paragraph 3 of the Asset Purchase Agreement, reserving
the right to negotiate the Seller Is Representations
contained in Paragraph 4 of the Asset PUrchase Agreement,
and any other matters of concern to the shareholders.

E.

If the Board accepts the offer subject to shareholder
approval, direct the company to hire an independent CPA
or other valuation expert to evaluate and appraise the
present value of the company for use by the shareholders
in assessing the value of David's offer.

F.

If the Board accepts the offer subject to shareholder
approval, decide whether to direct the company to hire an
independent real estate appraiser to provide an appraisal
of the value of the real estate owned by the company.

G.

Decide whether the Board of Directors will forward
David •s offer to the shareholders with no recommendation,
in the interest of minimizing the appearance of
partiality, or with a recommendation for or against
David's offer.

H.

If the Board decides to accept the offers, decide when to
call the special meeting at which the vote on David's
offer will be taken and provide notice to the
shareholders of the date, place, time and purpose of the
special meeting. Include with the notice a copy of the
offer from David and the valuation report, advising them
that an independent evaluation is in progress.

2.
At the an~ual meeting of shareholders and directors, conduct
the following:

A.

Elect Directors.

B.

Elect Officers.

c.

Conduct other routine business of a shareholders • and
directors 1 meetings (reviewing the status of the company,
etc.).
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Mr. A. s. cappellari, President
November 18, 1996
Page 3
'•

We have contacted Patrick Budd, a CPA of Budd Ammen and
company, about conducting an evaluation of the company, and are
awaiting word from him whether he can do it on short notice, what
additional information he will need, and what his expected fee will
be.

After you have had the directors' meeting on November 19,
please call us and we will discuss the next steps to be taken. We
will prepare the minutes of the Board's meeting and provide all
notices necessary to carry out the Board's intentions, including
notices to the shareholders.
Please call either myself or my associate, Patrick Fennell if
you have any questions about these matters.
Very truly yours,
CARTER, BROWN &

OSBORNE, P.C.

J. Lee E. Osborne
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Unpublished Disposition
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(Cite as: 132 F.3d 32, 1997 WL 764483 (6th Cir.(Ohio)))
NOTICE: Sixth Circuit Rule 24(c) states that
citation of unpublished dispositions is disfavored
except for establishing res judicata, estoppel, or the
law of the case and requires service of copies of
cited unpublished dispositions of the Sixth Circuit.
(The decision of the Coun is referenced in a
"Table of Decisions Without Reponed Opinions"
appearing in the Federal Reponer.)
Sharon R. BELL, Plaintiff'-AppeUant, VS. v
William E. BELL and AZTEC COMPUTER
CONSULTING, INC., Defendants-Appellees.

The corporation issued ten initial shares of stock, all
to plaintiff. In 1984, plaintiff assigned these shares
to defendant Bell. The corporation subsequently
issued five new shares to plaintiff in 1986.
From its inception until 1987, when plaintiff filed
for divorce, both plaintiff and defendant Bell worked
for and received income from Corp. 1. Shonly after
the filing, defendant Bell conducted a shareholders'
meeting in which he removed plaintiff as an officer
and a director. Defendant Bell, now the sole officer
and director of Corp. 1, remained active in the
company while plaintiff relinquished her
responsibilities to other company employees.

No. 96-3655.
United States Coun of Appeals, Sixth Circuit.

Dec. 3, 1997.
On Appeal from the United States District Coun for
the Nonhem District of Ohio.
BEFORE:
KENNEDY, GUY and SEWER,
Circuit Judges.
**1 KENNEDY, Circuit Judge. Plaintiff Sharon
Bell, a minority shareholder, flied this direct action
against William Bell, majority shareholder of Aztec
Computer Services, Inc. ("Corp.!"), and Aztec
Computer Consulting, Inc. (·corp.2"). Plaintiff
alleged that defendants breached fiduciary
obligations to her and that they were engaged in a
conspiracy. The District Coun granted summary
judgment on these claims. In addition, she alleged
that defendant Bell used his control in Corp. 1 to
retain profits and to '"freeze-out" plaintiff by failing
to pay dividends and taking excessive compensation.
The· jury returned a verdict for defendant on that
claim. Plaintiff now appeals the grant of summary
judgment and the jury verdict in favor of defendants.
For the reasons set forth below we VACATE the
verdict and REMAND the case to the Disttict Coun
for further proceeedings consistent with this opinion.

I.
In January 1983, plaintiff and defendant Bell
formed Corp. 1, an Ohio corporation, to provide
computer services including computer programming.

During the divorce proceedings, the Lucas County
Coun of Common Pleas determined that Corp. 1
was an insolvent corporation. Nonetheless, the
divorce decree, dated December 30, 1988, awarded
plaintiff five shares in Corp. 1, a one-third
shareholder's interest. It granted defendant Bell the
option to purchase plaintiffs five shares for $1,000.
Defendant Bell attempted to exercise the option but
plaintiff declined to sell her shares. Defendant Bell
remained in charge of Corp. 1 until1994.
During his seven year tenure as director of Corp. 1,
the corporation successfully increased its revenue.
Consequently, in addition to his salary, defendant
Bell took the following bonuses: 1) $96,004.00 in
1989; 2) $57,648.96 in 1990; 3) $7,380.96 in
1991; and 4) $130,000 in 1994. Corp. 1 paid $25
to plaintiff and $50 to defendant Bell in dividends in
1989. Thereafter, it failed to pay dividends entirely.
Eighteen days 'after the coun issued the divorce
decree, on January 20, 1989, defendant Bell
incorporated Corp. 2. Corp. 2 did not begin doing
business, however, until October, 1994. DefeodaDt
Bell was its sole shareholder. In 1994, defendant
Bell loaned Corp. 1 $20,000. He then contributed
his ten shares of Cozp. 1 stock and the $20,000
promissory note signed by Corp. I to Corp. 2. Corp.
1 then authorized the conversion of its debt 10
common stock. Defendant Bell gave plaiDtiff
preemptive rights to buy stock in order to preserve
her one-third interest in the company, but she lacked
the funds to purchase additional stock. On October
31, 1994, Corp. 2 exercised its option to coven the
note to equity and received four hundred sixty-one
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additional shares of Corp. 1 stock. Corp. I merged
into Corp. 2 pursuant to Ohio Rev.Code § 1701.80
in December, 1994.

••2

Defendant Bell notified plaintiff of the merger
by certified mail. In addition, be sent plaintiff a
check for $670, the fair market value of her five
shares of Corp. 1 stock. Plaintiff did not cash the
check and, in April, 1995, brought the instant
action.

n.
Burden of Proof
With respect to the adverse jury verdict, plaintiff
fU'St contends that the District Coun committed
reversible error by instructing the jury that plaintiff
bears the burden of proof regarding the
unreasonableness of defendant Bell's compensation.
This Court reviews jury instructions "to determine
whether they adequately inform the jury of the
relevant considerations and provide a basis in Jaw
for aiding the jury in reaching its decision. • Jones
v. Consolidated Rail Corp. 800 F.2d 590, 592
Cir.l986) (citing Blackwell v. Sun Elec. Corp. 696
F.2d 1176, 1181 (6th Cir.l983)). The Coun will
vacate a jury verdict founded on prejudicial jury
instructions; the failure properly to insuuct the jury
regarding the burden of proof constitutes reversible
error. See id. at 592, 594 (citing Castillo v. Givens,
704 F.2d 181, 195 (5th Cir.1983) (burden of proof
always of major imponance)).
Minority shareholders of a close corporation are
peculiarly wlnerable to abuse by majority or
controlling shareholders. "The relatively small
number of shareholders involved and the usual
intimate relationship between majority shareholders
and the actual operation and direction of the
corporation" has proved panicularly conducive to
cei:tain forms of oppression of minority
shareholders. Estate of Schroer v. Stamco Supply
Inc., 482 N.E.2d 975, 979 (Ohio Ct.App.1984);
see also Crosby v. Beam 548 N.E.2d 217, 220
(Ohio 1989) (likening the relationship between
shareholders of a close corporation to that between
partners to a partnership). Common misuses of
power include falling to pay dividends, paying
excessive salaries or bonuses to majority
shareholders or corporate officers, and •freezing·
out" [FNl] minority shareholders.
Estate of
Schroer, 482 N.E.2d at 979; Crosby, 548 N.E.2d

at 220. Given the ·extensive opponunities for abuse
under a close corporation structure, ensuring that
majority shareholders of close corporations advance
the corporation's, and not their personal, interests is
critical. Therefore, Ohio courts have held that
majority shareholders of a close corporation owe a
heightened fiduciary duty to minority shareholders to
deal with •the utmost good faith and loyalty. •
Crosby, 548 N.E.2d at 220; Estate of Schroer, 482
N.E.2d at 980-81; see also United States v. Byrum,
408 U.S. 125, 137- 38 (1972) (noting that majority
shareholders have a fiduciary obligation not to abuse
their power by promoting personal interests in a
manner that oppresses minority shareholders or
commits a fraud upon their rights).
FNl. ·Freezing out• refers to the manipulation of
corporate control by majority shareholders to
eliminate minority shareholders, reduce their
voting power or share percentage, or otherwise
unfairly deprive them of advantages or
opponunities co which lhey are entitled. Estate of
Schroer, 482 N.E.2d at979.

When a minority shareholder of a close corporation
brings suit against a controlling shareholder for
breach of his or her fiduciary duties, a presumption
arises that the fiduciary. by vinue of his or superior
position, bears the burden of proof with respect to
the fairness of his actions. Yackel v. Kay 642
N.E.2d 1107, 1112 (Ohio 1994) (citing Testa v.
Roberts 542 N.E.2d 654, 660 (Ohio Ct.App.1988)).
Ohio courts, however, have not defmed the contours
of this presumption; the cases simply indicate which
party bears the burden of proof without offering
extensive explanations.

••3

Nonetheless, it is clear that " 'transactions by
one group of shareholders that enable it to derive
some special benefit not shared in common by all
shareholders should be subject to close judicial
scrutiny. • • Estate of Schroer 482 N.E.2d at 980
(quoting Jones v. H.P. Ahmanson 8r. Co. 1 Cal.3d
93 (1969)). For this reason, many courts shift the
burden of proof to the defendant majority
shareholder to demonstrate that he or she did not
violate the prohibition against self-dealing: that the
transaction was fair, reasonable and based on a full
disclosure of relevant information. See, e.g. Garner
v. Pearson, 545 F.Supp. 549, 558 (M.D.Fia.1982);
Gottesman v. General Motors Corp. 279 F.Supp.
361, 384-85 (S.D.N.Y.1967); Cookies Food Prods.
Inc. v. Lakes Warehouse Disuib., Inc., N.W.2d
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447, 453 (Iowa 1988); Oberhelman v. Barnes Inv.
Co., 690 P.2d 1343, 1350 (Kan.l984); Knaebel v.
Heiner, 663 P.2d 551, 553 (Alaska 1983). But see
Krukemeier v. Krukemeier Mach. & Tool Co. 55 I
N.E.2d 885, 887-88 (lnd.Ct.App.1990) (noting that
the burden shift does not occur in unreasonable
compensation cases). Ohio is no exception. See
Yackel, 642 N.E.2d at 1112; Biggins v. Garvey
630 N.E.2d 44, 52 (Ohio Ct.App.1993) (noting that
the director has the burden "to justify his salary and
to show the reasonableness thereof'); Soulas v.
Troy Donut Univ., 460 N.E.2d 310, 312 (Ohio
Ct.App.1983) (fmding rule that directors bear
burden to establish fairness of compensation applies
with •particular force ... since their salaries were
increased at a meeting to which [ ] , the minority
director, was not invited") (citing Fendelman v.
Fenco Handbag Mfg. Co., 482 S.W.2d 461, 463
(Mo.1972)).

Pagel

N.E.2d at 312; see also Testa 542 N.E.2d at 660.
We therefore fmd that Mlinarcik does not reflect the
current law of Ohio.

••4

We conclude that the Disttict Coun erred in
placing the burden of proof with respect to this issue
on plaintiff, and that plaintiff was prejudiced by this
error.
If a majority shareholder of a close
corporation is personally interested [FN2] in a
transaction, the burden shifts to the defendant to
show that the transaction is fair and serves the best
interests of the corporation. [FN3] Therefore, on
remand, the be on defendant Bell to establish both
the fairness of his compensation, and that plaintiff
had full knowledge of his compensation.
See
Yackel, 642 N.E.2d at 1112.

Citing Mlinarcik v. Wehrung Parking Inc. 620
N.E.2d 181 (Ohio Ct.App.l993) for suppon,
defendant Bell assens that the District Court
properly placed the burden of proving the
unreasonableness of Bell's compensation on
plaintiff. In Mlinarcik, the coun assened that it must
consider each case separately on the merits when
determining who bears the burden of proving the
reasonableness or unreasonableness of the
compensation.
ld. at 185.
The plaintiff in
Mlinarcik had received dividends and annual repons
and had actual notice, or by· due diligence should
have been on notice, as to defendant's
compensation, but did not challenge it for seven
years. ld. The Mlinarcik court appears to have
concluded that the plaintiff implicitly ratified the
compensation, and that therefore the burden of proof
should remain with the plaintiff. ld. Contrary to
defendant Bell's assenions, the facts of Mlinarcik
are not similar to those of the instant case, in which
plaintiff received no dividends, annual reports or
other information from which the Disttict Court
could have concluded that she had implicitly ratified
defendant's compensation.
Id. Moreover, the
Mlinarcik case, in suggesting that a coun must
evaluate the facts underlying each unreasonable
compensation claim before deciding with whom the
burden of proof lies, contradicts the weight of Ohio
authority on this issue, including recent decisions,
which squarely place the burden of proof on this
issue on the fiduciary. See Yackel, 642 N.E.2d at
1112; Biggins, 630 N.E.2d at 52; Soulas, 460

FN2. A director is personally interested if be or
she has a ·material pecuniary interest in the
transaction or conduct (olher than usual or
customary directors' fees and benefits) and that
inaerest . . . reasonably would be expected to affect
the director's or officer's judgment in a manner
adverse to the corporation. • AMERICAN LAW
INSTITUTE. PRINCIPLES OF CORPORATE

GOVERNANCE:
ANALYSIS
RECOMMENDATIONs (1994).

AND

FN3. We leave the precise contours of this rule for
the Ohio couns to define. See, e.g., AMERICAN
LAW
INSTITUTE,
PRINCIPLES
OF
CORPORATE GOVERNANCE:
ANALYSIS
AND RECOMMENDATIONS (1994) § 5.02
(suggesting exceptions to the rule that the majority
shareholder bears the burden of proving the
fairness of tranSactions in which he or she was
personally interested).

III.
We review summary judgment rulings de novo.
See Tolton v. American Biodyne, 48 F.3d 937, 941
(6th Cir.199S);
Krause v. Sobel Corrugated
Containers 915 F.2d 227, 229 (6th Cir.1990). Rule
56 of the Federal Rules of Civil Procedure provides
that summary judgment is appropriate only if the
nonmoving party falls to present evidence that
creates a genuine issue of material fact, and the
moving party is entitled to judgment as a mauer of
Jaw. Celotex Corp. V. Catrett 477 U.S. 317,
322-23 (1986); FED.R.Civ.P.56(c). 1bis Court
must construe the evidence, as well as any
inferences which reasonably could be drawn
therefrom, in the light most favorable to the party
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opposing the summary judgment motion. Krause
915 F.2d at 229 (citing Blakeman v. Mead
Containers 779 F.2d 1146, 1150 (6th Cir.1985)). It
may conclude that no genuine issue for trial exists
only if "the record taken as a whole could not lead a
rational trier of fact to fmd for the nonmoving
pany...... Matsushita Elec. Indus. Co. v. Zenith
Radio Corp. 475 U.S. 574, 587 (1986) (citing First
Nat'l Bank of Ariz. v. Cities Serv. Co, 391 U.S.
253, 289 (1968)).
A. Refusal to Apply "Discovery Rule"
Plaintiff argues that the District Coun erred by
refusing to apply the "discovery rule .. pursuant to
Ohio Rev.Code Ann. § 2305.09 and granting
defendants panial summary judgment based on the
statute of limitations.
The statute of limitations that applies to plaintifrs
cause of action is four years. OHIO REV. CODE
ANN. § 2305.09. However. the "discovery rule"
tolls this limitations period for claims founded in
fraud, conversion and, arguably. breach of trust.
Ohio Rev.Code Ann .. § 2305.09(D) ("If the action
is for trespassing under ground or injury to mines,
or for the wrongful taking of personal propeny. the
causes thereof shall not accrue until the wrongdoer
is discovered; nor. if it is for fraud, until the fraud
is discovered."); Seee Investors REIT One v.
Jacobs, 546 N.E.2d 206, 211 (Ohio 1989).
Since the District Coun determined that plaintiff
had failed to plead fraud, conversion, or breach of
trust, it held that the .. discovery rule" did not apply
and dismissed plaintiff's claims arising prior to
April 17, 1991 (four years prior to the flling of the
complaint).
1. Fraud
The District Court found that plaintiff's amended
complaint did not plead fraud. To a5sen a claim for
fraud, the complaint must state the following
elements with panicularity:
(1) A false representation; (2) knowledge by
the person making the representation that it is
false; (3) the intent by the person making the
representation to induce the other to rely on that
representation; (4) rightful reliance by the other to
his detriment; [and) (5) an injury as the result of
the reliance.

••s
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Crosby, 615 N.E:2d at 300 (citing Korodi v.
Minot. 531 N.E.2d 318, 321 (Ohio Ct.App.1987));
Oak Hill Inv. Co. v. Jablonski, 605 N.E.2d 998,
1003 (Ohio Ct.App.1992). The District Coun held
that plaintiff's complaint failed to plead even
constructive fraud since "in addition to the
conspicuous absence of the word 'fraud • in
plaintifrs complaint, the complaint also fails to
allege detrimental reliance ...
Plaintiff correctly notes that Rule 9(b) of the
Federal Rules of Civil Procedure requires only that,
in pleading fraud, the pleader set forth "the
circumstances constituting fraud." Fed.R.Civ.P.
9(b). Accordingly, it is not imperative that the
complaining party use the word "fraud" in stating an
actiontable claim for fraud. Simcox v. San Juan
Shipyard, Inc. 754 F.2d 430, 439 (1st Cir.l985)
(citing Payne v. United States, 247 F.2d 481 (8th
Cir.1957); Nolan Bros. v. United States, 266 F.2d
143, 145 (lOth Cirl959); Tryforos v. Icarian Dev.
Co., 47 F.R.D. 191, 195 (N.D.DI.1969)); see also
F & J Roofmg Co. 518 N.E.2d 1218, 1218-20 (Ohio
Ct.App.1987).
Plaintiff therefore argues that,
although she failed to mention "fraud" explicitly in
her complaint, she nonetheless satisfied Rule 9(b) by
reciting circumstances which amount to fraud. See.
e.g., Simcox, 754 F.2d at · 439 (fmding that,
although plaintiffs failed to use the word "fraud" in
their complaint, they still satisfied Rule 9(b) since
they set forth "vi.nually all of the characteristics of
the stock transaction of which they were aware,"
including the provisions of a supplemental
agreement which indicated a scheme to defraud).
Specifically, plaintifr s complaint asserts that
defendant Bell "used his control of the Company" to
pay all profits to himself, that "[s)uch was done
intentionally and maliciously with the expressed
specific intent to damage Plaintiff for Defendants'
benefit," and that defendants "concealed their
machinations from Plaintiff" until "June, 1991."
These allegations do not satisfy the pleading
requirements for fraud under Ohio law and Rule
9(b) "Normally the 'circumstances CODStiruting
fraud' means the pleader must state the time, place
and content of the false representation, the fact
misrepresented, and what was obtained or given as a
consequence of the fraud." F &. J Roofing Co., 518
N.E.2d at 1219. Plaintiff's complaint does not
specify that defendants made a false representation
to plaintiff, or that plaintiff detrimentally relied on

Copr. C West 1998 No Claim to Orig. U.S. Govt. Works

186

..•..

132 F.3d 32 (Table)
(Cite as: 132 F.3d 32, 1997 WL 764483,

PageS

••s (6th Cir.(Obio)))

such a misrepresentation. Therefore, the allegations
did not provide defendants sufficient notice that
plaintiff was claiming fraud. See id. at 1220 (noting
that one of the fundamental purposes behind the
Rule 9(b) requirements is to inform a defendant of
the act of which the plaintiff complains so that he or
she can prepare an effective response and defense);
see also Oak Hill Inv. Co., 60S N.E.2d at 1003
rEven in cases recognizing a claim for constructive
fraud, detrimental reliance must be alleged and
proven.").

••6 Because we fmd that plaintiff's complaint does
not aver all of the critical elements of either an
actual or a consttuctive fraud claim, we agree with
the District Coun that plaintiff did not properly
plead this claim. Accordingly, we affum its
summary judgment ruling with respect to this issue.
2. Conversion
· The District Coun likewise found that plaintiff
failed to plead conversion. To state a claim for
conversion, plaintiff must show that defendant
wrongfully exercised dominion over her property, in
exclusion of plaintiff, or that defendant wrongfully
Zacchini v.
withheld propeny from plaintiff.
Scripps- Howard Broad. Co., 351 N.E.2d 454, 456
(Ohio 1976), rev'd on other grounds, 433 U.S. 562
(1977). Plaintiff did not plead the ton of conversion
in her amended complaint. Instead, she alleged:
• All acts and breaches complained of were done in
funherance of a conspiracy to conven and
appropriate Plaintiff's interest in the business and
assets of Company for their own." She now argues
that this "conspiracy to convert" claim suffices to
satisfy the pleading requirements for a conversion
claim. [FN4) However, a conspiracy claim is a
separate and distinct ton from a conversion claim;
the former cannot fairly be constrUed as placing
defendants on notice that they must defend a
conversion claim. See F & J Roofmg Co., 518
N.E.2d at 1220 (asserting that pleadings must notify
defendant of the act of which the plaintiff complains
so that he or she can prepare an effective response
and defense). Moreover, even if we were to
construe plaintiff's complaint as averring
conversion, the pleading could not survive. Since
the propeny alleged to have been subject to
conversion belonged to the corporation, and not to
plaintiff, the plaintiff cannot bring a direct action
against defendant Bell to recover these funds. See

Crosby, 615 N.E.2<i at 300.
FN4. Plaintiff relies on this same allegation to
suppon a conspiracy claim. Indeed, she assens on
appeal that the District Coun erred in denying her
summary judgment motion regarding her
conspiracy claim.

3. Breach of Trust & Fiduciary Duty

In her complaint, plaintiff pled that defendant
breached the fiduciary duty he owed her. She
maintains that the discovery rule should toll the
statute of limitations on this claim until she
discovered the wrongdoing. She argues that the
District Court erred in distinguishing between
"breach of ttust" and "breach of fiduciary duty, •
fmding that the discovery rule applies to the former
but not the latter. She funher contends that in
determining the applicability of the discovery rule,
the pivotal question should be whether the alleged
acts constituting the breach were intentional or
negligent. This Court disagrees.
Because we fmd that the discovery rule does not toll
the statute of limitations for breach of trust claims,
we need not reach the question of whether the
District Court improperly distinguished between
breaches of trust and fiduciary duty. Although the
Ohio Supreme Court, in Investors REIT One,
suggests that a court may apply the discovery rule to
breach of trust claims, the syllabus makes no
reference to this proposition. See 546 N.E.2d at
206- 07. Consistent with the language of Ohio
Revised Code Ann. § 2305.09(D), the syllabus
provides only that the discovery rule applies in cases
involving fraud or conversion; it does not mention
breach of trust. ld. This Coun acknowledges that
"the points of law actually decided in a case [before
the Ohio Supreme Coun) are to be found in the
Court's syllabus" American Employers Ins. Co. v.
Metro Reg'l Transit Autb. 12 F.3d 591, 595 n. 2
(6th Cir.l993) (citing State v. Wilson. 388 N.E.2d
745, 751(0hio 1979)).
Any statemems not
contained in the syllabus merely reflect the personal
opinion of the author. Id. Since the syllabus fails to
address whether the discovery rule applies to breach
of trust claims, Investors REIT One does not
suppon plaintiffs argument.
•*7 Plaintiff's argument that the discovery rule
applies to breach of trust or fiduciary duty cases if
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the breach is intentional also must fail. See Herben
v. Bane One Brokerage Corp. 638 N.E.2d 161, 164
(Ohio Ct.App.1994); see also Nixon v. Bank One of
E. Ohio, N.A. 599 N.E.2d 742, 744 (Ohio
Ct.App.1991) ("Plaintiffs cause of action for a
breach of fiduciary duty accrues when his interest is
impaired by such a breach. •). Plaintiff points us to
only one case which suggests that the statute of
limitations for intentional breach of fiduciary duty
cases is tolled until the plaintiff learns, or, by due
diligence, should learn, of the breach. See Estate of
Schroer, 482 N.E.2d at 982 (noting that ·me cause
of action could accrue no earlier than the date
[plaintiff] f1rst had notice of the violation of her
right to share the benefits of the repurchase: to hold
otherwise would obviously reward deceit and
concealment").
The Supreme Coun of Ohio,
however, overruled this holding in the subsequent
case, Investors REIT One, 546 N.E.2d 206. In
Investors REIT One, the parties presented the coun
with an opportunity to extend the discovery rule to §
2305.09 tons that fall outside of that section's
express discovery rule provision, Ohio Rev .Code
Ann. § 2305.09(D). but the coun declined to do so.
ld The Investors REIT One Court found that:
The General Assembly's failure to include
[cenain] claims under the discovery rule set out in
R.C. 2305.09 argues strongly that it was not the
legislature's intent to apply the discovery rule to
such claims. The legislature's express inclusion of
a discovery rule for certain torts arising under
R.C. 2305.09, including fraud and conversion,
implies the exclusion of other torts arising under
the statute ....
Thus, absent
ld. at 211 (citations omitted).
legislative action on the matter. this Court will not
inte.rpret the discovery rule to apply to any causes of
action not identified in § 2305.09(0). See id.
(quoting Squire v. Guardian Trust Co. 72 N.E.2d
137, 146 (Ohio Ct.App.l947) (• 'If the Legislature
had deemed it expedient it could have [extended the
discovery rule], either generally as to cases of
concealed tons, or in the banking act as to wrongful
acts of officers or directors. It has nor done so, and
the relief if it is extended should be furnished by
legislative act, not by judicial legislation,' •)).
The Legislature has not carved out an exception for
intentional breaches of fiduciary duty. Cf. Squire,
72 N.E.2d at 146 (•No exception has been provided
covering mere concealment as distinguished from
direct and specific allegation of fact showing fraud. •
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Thus, facts "showing mere concealment are not
sufficient [ ] to toll the statute."). We therefore hold
that the discovery rule does not apply to plaintiff's
claim of breach of fiduciary duty.
For all of the foregoing reasons, we agree with the
District Coun that the discovery rule did not toll the
statute of limitations applicable to plaintiff's claims.
B. Conspiracy Claim
Plaintiff also argues that the District Court
erroneously entered summary judgment against her
The lower court
on her conspiracy claims.
determined that plaintiff failed to identify two
separate persons or entities who could have formed
a conspiracy, and, assuming arguendo that
defendants were separate entities, she presented no
evidence of conspiracy.

••s

1. Multiple Person Requirement
To establish a claim of civil conspiracy in Ohio,
plaintiff must allege: •(1) a malicious combination;
(2) two or more persons; (3) injury to person or
propeny; and (4) existence of an unlawful act
independent from the actual conspiracy. • Universal
Coach v. NYC Transit Auth., 629 N.E.2d 28, 33
(Ohio Ct.App.1993) (citing Minarik v. Nagy, 193
N.E.2d 280, 281 (Ohio Ct.App.1963)); see also
Kenty v. Transamerica Premium Ins. Co. 650
N.E.2d 863,866 (Ohio 1995). Since "the acts of the
agent [generally] are the acts of the corporation, •
the intracorporate conspiracy doctrine provides that
a corporation cannot conspire with its own agents or
employees as this would be tantamount to conspiring
with itself. Doherty v. American Motors Corp.,
728 F.2d 334, 339 (6th Cir.l984); see also Johnson
v. Hills & Dales Gen. Hosp., 40 F.3d 837, 840 (6th
Cir.1994) (citing Dombrowski v. Dowling. 459
F.2d 190, 196 (7th Cir.1972) (inttacorporate
conspiracy doctrine applies in case of •a single
business entity")); Hull v. Cuyahoga Valley Joint
Vocational Sch. Dist. Bd.of Educ., 926 F.2d SOS,
510 (6th Cir.1991) (noting that •if all of the
defendants are members of the same collective
entity, there are not two separate 'people' to form a
conspiracy•). There is, however, an imponant
exception to the general rule that a corporation
cannot conspire with its agents: the •scope of
employment• exception, pursuant to which an
employee or agent of a corporation can conspire
with that corporation so long as he or she is not
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acting within the scope of his employment.
Johnson. 40 F.3d at 840.
Although it is true that • 'there is no conspiracy if
the conspiratorial conduct challenged is essentially a
single act by a single corporation acting exclusively
through its own directors, officers, and imployers,
each acting within the scope of his employment • ·
with that corporation, that is not the case here.
Doheny. 728 F.2d at 339 (quoting Hermann v.
Moore, 576 F.2d 453, 459 (2d Cir.1978)). The
conspiracy
plaintiff
alleges
involves
two
corporations which, until December 31, 1994, were
separate legal entities. And where, as here, two
corporate entities are involved, a conspiracy may be
established, even though the same person is the
officer or agent of both. See Fallis v. Dunbar, 386
F.Supp. 1117, 1121 (N.D.Ohio 1974), aff'd on
other grounds, 532 F.2d 1061. In such a case, the
officer necessarily falls within the scope of
employment exception as he cannot act in the scope
of his employment with both corporations at the
same time.

••9

In the present case, defendant Bell acted
exclusively within the scope of his employment as
president and controlling shareholder of Corp. 1
when he increased his salary, paid himself bonuses,
refused to declare dividends, and authorized the
merger with Corp. 2. Although defendant Bell also
was the president and sole shareholder of Corp. 2,
as such, he lacked authority to authorize the actions
described above that defendant Bell took on behalf
of Corp. 1. Whenever he acted as president of Corp.
1, defendant Bell could not simultaneously have
been acting within the scope of his employment with
Corp. 2. Thus, although physically he is just one
person, legally defendant Bell acted as •two
persons•: the agent for Corp. 1 and the agent for
Corp. 2. The District Coun therefore erred in
holding that plaintiff failed to identify the two or
more persons necessary to establish a civil
conspiracy claim.
2. Evidence of Conspiracy
The District Court also held that plaintiff presented
no evidence of conspiracy. We disagree. The
lower coun found it significant that, although
defendant Bell filed the articles of incorporation for
Corp. 2 in 1989, it remained •macuve• until
October, 1994. As a result, the Coun limited its

review of the evidence of conspiracy to the three
month period from October, 1994, when Corp. 2
became •active, • through December. 1994, the time
of the merger.

As a matter of law, the legal existence of an Ohio
corporation begins with the flling of the articles of
incorporation. Ohio Rev.Code Ann. § 1701.04(E).
Therefore, the District Coun erred in limiting its
review to the three months during which Corp. 2
was "active. • A second look at the evidence reveals
that plaintiff did offer evidence of a conspiracy.
Plaintiff provided evidence that, in the last quarter
of 1990. defendant Bell paid himself bonuses from
Corp. 1 totaling $57,698.96, including a December
31, 1990 bonus of $22,452. Just two days later, on
January 2, 1991, Bell loaned $20,000 back to Corp.
1, allegedly issuing a Promissory Note for that
amount. On August 4, 1994, defendant Bell caused
Corp. 1 to offer 735 additional shares of Corp. 1 for
sale. To preserve her one-third interest in Corp. 1,
plaintiff would have had to pay Corp. 1 $9555,
money which she alleges defendant Bell knew she
did not have, especially since he had not been
declaring dividends. Defendant Bell, on the other
hand, simply transferred his ten shares in Corp. 1 to
Corp. 2. and assigned his Promissory Note to Corp.
2, thereby enabling Corp. 2 to exchange the
Promissory Note for the additional shares in Corp.
1. The result was that Corp. 2 possessed
approximately 99 percent of the Corp. I shares,
which gave defendant Bell (acting as controlling
shareholder of Corp. 1) and Corp. 2 the ability to
force a merger of the two corporations pursuant to
Ohio Rev.Code Ann. § 1701.80 [FNS] and to buy
out plaintiffs shares as a dissenting shareholder
under§ 1701.84 of the Ohio Revised Code.
FNS. This section provides that a subsidiary

corporation may be merged into a parent
corporation owning at least 90 percent of each class
oflhe subsidiary's outstanding shares.

••10 It is difficult to imagine circumstances which
would have given rise to a legitimate corporate basis
for defendant Bell's decision to pay himself a
$22,452 bonus at the end of December when just
two days later the same corporation that paid him
the money borrowed $20,000 from him. All of the
allegccl transactions appear particularly suspect in
light of the fact that, up until the time of the merger,
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Corp. 2 existed only as a "shell" company. In brief,
if plaintiff proves these allegations, a reasonable
jury could fmd that defendant Bell, as the controlling
shareholder of Corp. 1, breached his fiduciary duty
to plaintiff and conspired with Corp. 2 to freeze-out
plaintiff. We therefore hold that the District Court
erred in granting summary judgment to defendants
on plaintiffs conspiracy claim on the ground that she
failed to present any evidence of a conspiracy.

Pagel

that defendants breached fiduciary obligations to her
by failing to declare dividends.
Specifically I
plaintiff's amended complaint alleges in part:
For the year 1991, the Company realized a profit
of approximately $30,047 .00; however, rather
than distributing one-third of said profit as
dividends or otherwise to Plaintiff, Defendant Bell
used his control of the Company to pay all of said
profit to himself as "bonuses", or additional salary
to pay his personal debts.

IV.
A. Refusal to Submit Failure to Declare Dividends
Issue to Jury
Plaintiff next contends that the District Coun S
refusal to submit the issue of failure to pay
dividends as an element of damages for plaintifr s
breach of fiduciary duty claim to the jury denied
plaintiff her right to a jury trial. Since the Coun s
decision to withhold this issue from the jury is
effectively summary disposition, review is de novo.
See Tolton. 48 F.3d at 941.
1

1

The District Coun declined to submit defendant
Bell Is alleged failure to declare dividends to the jury
because it determined that plaintiff had not pled this
issue properly. The Court construed plaintifr s
complaint as asking only for one-third of the alleged
excess compensation defendant Bell paid to himself
on behalf of Corp. 1. Although it acknowledged that
plaintiff had asserted that defendant Bell failed to
pay dividends, it felt that this allegation was not a
separate and distinct claim; it was merely evidence
of the unreasonable compensation claim. Pursuant
to this belief, the Coun found that the defendants
had not received fair notice that plaintiff was
claiming the failure to pay dividends as an
independent breach of fiduciary duty or ton.
A pleading must contain "a shon and plain
statement of the claim showing that the pleader is
entitled to relief." Fed.R.Civ.P. 8(a). It must
provide the defendant only with fair notice as to the
nature of plaintiff's claim and the grounds upon
which it rests. Conley v. Gibson, 355 U.S. 41, 47
(1957). In keeping with the liberal rules of notice
pleading, this Court will construe all pleadings so
•as to do substantial justice." See id. at 48 (quoting
Fed.R.Civ.P. 8(f)).

In the present case, although plaintiff's claim is not
artfully worded, it adequately sets forth allegations

••11 In addition, both the Court and the
defendants' statements suggest that they were, or
should have been, on notice that plaintiff had
asscned failure to declare dividends as a separate
claim. The District Court, in its Memorandum &
Order acknowledged · that "[i]n suppon of her
summary judgment motion for a breach of fiduciary
duty I plaintiff alleged five theories," the third of
which was that "defendant breached his fiduciary
duty to plaintiff by refusing to declare dividends. •
Similarly, section 3 of defendant Corp. 2 s
Memorandum in Opposition to Plaintiffs Summary
Judgment Motion indicates that defendants were
aware of the nature of plaintifrs claims:
3. Genuine Issues of Material Fact Exist As To
Whether William Bell Breached His Fiduciary
Duty to Plaintiff By Refusing To Declare
Dividends.
Plaintiff claims that William Bell breached his
duty to Sharon Bell by failing to declare
dividends .... This claim is a circular assault upon
whether William Bell Is compensation is
reasonable. If such compensation is reasonable
than [sic] there are no profits from which
dividends may be declared. As stated above in
Section 1, genuine issues of material fact exist as
to whether William Bell Is compensation was
unreasonable, and, therefore, plaintiff's motion for
summary judgment on this claim should be denied.
Defendant Corp. 2's statement reveals that
defendants recognized that plaintiff aniculated two
distinct claims: (1) that defendant Bell breached his
fiduciary duty to her by paying himself excessive
compensation and (2) that defendant Bell breached
his fiduciary duty by failing to declare dividends.
They contend, however, that because they view
these claims as logically interdependent, this Coun
should fmd that plaintiff failed to plead them as
distinct claims. However, defendants' belief that
logically these allegations are inseparable does not
negate the fact that plaintiff provided defendants
1

Copr. C West 1998 No Claim to Orig. U.S. Govt. Works

190
b!!cw sa:.t.w.

POesu: aUC&L&Ia:a:sas

·=

132 F.3d 32 (Table)
(Cite as: 132 F.3d 32, 1997 WL 764483, **11 (6th Cir.(Oblo)))
with sufficient notice that she was, in fact, pleading
them as separate claims. We therefore find that
defendants received adequate notice of the fact that
plaintiff was claiming breach of fiduciary duty by
failing to declare dividends, and that the District
Court erred in holding otherwise.
B. Whether the Failure to Declare Dividends Issue
Was Tried
Plaintiff also contends that the panies tried the issue
of whether defendants breached the fiduciary duties
they owed plaintiff by failing to pay dividends by
express or implied consent, and that therefore
plaintiff was entitled to amend her amended
complaint pursuant to Federal Rule of Civil
Procedure 15(b). We need not decide this issue
since we are remanding for a new trial at which the
issue of failure to pay dividends may be litigated.

V.
For the foregoing reasons, we AFFIRM the lower
court's summary judgment fmdings that the
discovery rule does not apply to plaintiffs claim.
However, we REVERSE its rulings that: 1) the
burden of proving an unreasonable compensation
claim lies with the complaining pany; 2) plaintiff
failed to identify two persons or entities who could
have formed a conspiracy, 3) plaintiff failed to
present evidence of a conspiracy; and 4) plaintiff
did not adequately plead failure to declare dividends
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as an independent breach of fiduciary duty claim.
Accordingly, we VACATE the jwy verdict and
REMAND to the District Court for further
proceedings consistent with this opinion.
••12 J. Guy, concurring in pan, dissenting in pan.
I agree with the majority opinion. except as to its
disposition of the conspiracy issue. Because I believe
the district coun properly dismissed plaintiffs
conspiracy claim, I dissent on that issue.
As I see it, the only actor in this case was William
Bell. Even assuming without deciding that the
defendants may be considered as two or more
persons for plaintiffs ~nspiracy claim, I would find
plaintiff failed to present evidence of a conspiracy.
Plaintiff alleges that Aztec Consulting acted as a
"willing instrumentality" to injure plaintiff The only
actions alleged to have been taken by Aztec
Consulting, however, were those involving its
creation and merger with Aztec Services. Were
plaintiff to have exercised her preemptive rights and
purchased the additional shares in Aztec Services,
she would still be a shareholder today. While she
clearly alleged that William BeD's actions prior to
this time in withholding corporate profit distributions
affected her fmancial ability to purchase the
additional shares, there is nothing in the record to
suggest that Aztec Consulting in any way brought
about this result.
END OF DOCUMENT
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This is to advise that I have inspected in cmuera·the sealed documents that Mr. Hopkins
presented to the court today with reference to the captioned tnatter.
In accordance with the letter opinion rendered by Judge Willian1 W. Sweeney and dated
March 13, 1998, it is my opinion that the sealed docmnents consist of an internal men1o and an
attorney-client cotnmunication, and are therefore protected by the attorney-client rule.
I also \Vish to bring to your attention that the Stipulated Protective Order entered on
February 12, 1998, displays the heading: "In the Circuit Court for the City of Salcn1."

JWUJr:n1ks
cc:

The Honorable Carol W. Black, Clerk
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VIRGINIA:

IN THE CIRCIDT COURT FOR BEDFORD COUNTY

)
)
)
)
)
Plaintiff,
)
)
v.
)
)
MONETA BillLDING SUPPLY, INC.,
)
A. S. CAPPELLARI,
)
)
ROSE MARY CAPPELLARI,
)
)
DAVID L. CAPPELLARI,
)
)
and
)
)
CAPPS HOME & BUILDING CENTER, INC., )
)
)
Defendants.

RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders,

PRE-TRIAL ORDER
TinS DAY came the parties to this action, by counsel, and after hearing the argwnents
and agreements of counsel, it is ORDERED that:
1.

This case will be tried by the Court without the intervention of a jury beginning

on Monday, April20, 1998. The parties agree that, in order to avoid the inconvenience of
separate proceedings, the Court can hear all Counts of the Amended Bill of Complaint in one
proceeding. The Court shall rule on the equitable claims as though sitting only in Chancery.

RKE#0529684.WPO
CIM: 097291.00002.01
4/13198 ·11:07 am

1
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The legal claims in the Amended Bill of Complaint (Counts V and VI) shall be deemed to be
transferred to the Law side of the Court, and shall proceed in Law with the Court ruling on those
issues as though sitting only in Law. All parties agree to waive their right to a juzy as to the
plaintiff's Law claims..
2.

All Exhibits identified, marked and numbered during the pre-trial discovery

process, or copies thereof, will be deemed admissible at trial without further identification or
·authentication, although all parties reserve their right to object to the admissibility of these items
on grounds other than their authenticity.
3.

Each party shall provide, as an attachment to this ORDER, a list of additional

Exhibits (i.e., those not already marked and numbered during the pre-trial discovery process) that
will, or may be, tendered at trial by that party (except that the parties need not list exhibits that
will, or may be, used solely for purposes of impeachment or rebuttal).
4.

All Exhibits at trial can be referred to and introduced by the same identification

number employed during the pre-trial discovery process, and by the number assigned by counsel
to other Exhibits, without the necessity that the numbering be sequential.
It is, accordingly, so ORDERED this 14th day of April, 1998.

RKE#0529684.WPD
CIM: 097291.00002.01
.V13198·11:07 am
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Seen and agreed to:

Counsel for Plaintiff

William . Hopkins, J .
MARTIN, HOPKINS, LEMON &
P. 0. Box 13366
Roanoke, Virginia 24033-3366
(540) 982-1000
Counsel for Defendant Moneta Building Supply

/17' ~ /'-----

~
Patrick T. Fennell, Esq.

CARTER, BROWN & OSBORNE, P.C.
1401 Franklin Road S.W.
Roanoke, Virginia 24016
(540) 982-0234
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Attorneys at Law

10 Franklin Road. S.E

Post Office Box 40013

540•983•9300
Facsimile 540·983•9400

Roanoke. Virginia 24038·0013

Direct No. 540•983•9374

April 17, 1998

HAND-DELIVERED

Carol W. Black, Clerk
Bedford County Circuit Court
Court and Main Sts.
P.O. Box 235
Bedford, VA 24523
Re:

Ronald L. Willard v. Moneta Building Supply, et als.
Case No. 97-18259

Dear Ms. Black:
Enclosed for filing is the Trial Memorandum of David L. Cappellari and Capps Home &
Building Center, Inc.

Thank you for your consideration.
Very truly yours,
GENTRY LOCKE RAKES & MOORE

./p~,.; /1./1~
/ William R. Rakes
WRR/lt
Enclosure
cc:
The Honorable James W. Updike, Jr. (w/encl.}
William B. Hopkins, Jr., Esq. (w/encl.}
P. Brent Brown, Esq. (w/encl.)
William B. Poff, Esq. (w/encl.}
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FILED IN tHE CLERk'S OFFICI
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-~~--(j'¥'t-_,..

____

~ ~/

,11~

C CLERK

-~,~~CLERK
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P.C.

CARTER, BROWN & OSBORNE,
1401 FRANKLIN ROAD
P.O. BOX 13206
ROANOKE, VIRGINIA 24032-3206

FACSIMILE
540·982-Bt02

TELEPHONE
540:s82-0234

April 16, 1998
ViA FACSIMILE AND REGULAR MAIL

William B. Poff, Esquire
Mark D. Loftis, Esquire
Woods, Rogers & Hazlegrove, P.L.C.
P. 0. Box 14125
Roanoke, Virginia 24038-4125
Re:

Ronald L. Willard, etc., et al.
v.
Moneta Building Supply, et al.
Case No. 97-18259

Dear Bill and Mark:
I would like to point out what we believe is a discrepancy in
Deposition Exhibit 6, which is a letter to Lee Osborne from Bruce
Stockburger dated November 15, 1996, with an Asset Purchase
Agreement attached. That letter purports to convey the original
Asset Purchase Agreement dated November 15, 1996.
In fact, the
version of the Asset Purchase Agreement that is attached to that
letter under Exhibit 6 is the revised version of the Asset Purchase
Agreement. For purposes of authenticity, we intend to clarify this
matter with Judge Updike prior to the beginning of trial.
The
actual original Asset Purchase Agreement has been entered as
Deposition Exhibit 7, and should have been the Agreement that was
attached to the cover letter contained in Exhibit 6.
Thank you.
Very truly yours,
CARTER, BROWN & OSBORNE, P.C.

~r~~

Patrick T. Fennell
PTF/dcm
c: William B. Hopkins, Jr., Esquire
(w/ encl. via facsimile and regular
William R. Rakes, Esquire
(w/ encl. via facsimile and regular
X. Brett Marston, Esquire
(w/ encl. via facsimile and regular
George I. Vogel, II, Esquire
(via regular mail)
~
Carol W. Black, Clerk~
(via regular mail)
ptflet\capas02.ex6
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LAW OFFICES
CARTER, BROWN & OSBORNE, P.C.
1401 FRANKLIN ROAD
P.O. BOX 13206
ROANOKE, VIRGINIA 24032-3206

FACSIMILE

54o:sa2-ito2

TELEPHONE
540:s82:0234

April 16, 1998

ViA FACSIMILE AND REGULAR MAIL
William B. Poff, Esquire
Mark D. Loftis, Esquire
Woods, Rogers & Hazlegrove, P.L.C.
P. 0. Box 14125
Roanoke, Virginia 24038-4125
Re:

Ronald L. Willard, etc., et al.
v.
Moneta Building Supply, et al.
Case No. 97-18259

Dear Bill and Mark:
I have obtained copies of some pictures that were taken of the
Moneta Building Supply property, apparently around June, 1989,
indicating some of the damage sustained on the property and the
inventory of Moneta Building Supply from flooding. I am attaching
photocopies of the pictures to this letter, and intend to use them
as exhibits at trial.

Thank you.
Very truly yours,
CARTER, BROWN & OSBORNE, P.C.

~/-~

Patrick T. Fennell
PTF/dcm
Enclosures

c: William B. Hopkins, Jr., Esquire
.(w/ encl. via facsimile and regular mail)
William R. Rakes, Esquire
(w/ encl. via facsimile and regular mail)
K. Brett Marston, Esquire
(w/ encl. via facsimile and regular mail FILED IN neE CLERK'S OFFICE
George I. Vogel, II, Esquire
ll_EQFORD ~COURT ~ ~ /
(w/ encl. via regular mail)
The JIJlf:day of
, 199:3:._
Carol W. Black, Clerk
(w/ encl. via regular mail)~
ptflet\capas02.pic
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUN1Y OF BEDFORD
RONALD L. WllLARD,

)
)
)
)

Plaintiff,

v.

)

Case No. 97-18259

)
MONETA BUILDING SUPPLY, INC.,
)
)
A.S. CAPPELLARI,
)
)
ROSE MARY CAPPELLARI,
)
)
DAVID L. CAPPELLARI
)
)
and
)
)
CAPPS HOME & BUILDING CENTER, INC.,)
)
Defendants.
)
TRIAL MEMORANDUM OF LEGAL POINTS AND AUTHORITIES OF
DAVID L. CAPPELLARI AND CAPPS HOME AND BUILDING CENTER, INC.
SUMMARY OF LEGAL ISSUES

In a seven count Amended Bill of Complaint, the plaintiff, purportedly on behalf
of Moneta Building Supply ("MBS") and all its shareholders,1 alleges that AS., Rose Mary
and David Cappellari ("the Cappellaris") breached fiduciary duties owed to MBS and
conspired to sell MBS assets to defendant CAPPS Home & Building Center, Inc. ("Capps")

in contravention of a Stock Purchase Agreement. The plaintiff seeks to have the Court

1
LAW OFfiCES

The plaintiff and the individual defendants are all of the shareholders of MBS.
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void the transaction, impose a constructive trust on Capps' assets, and award damages,
attorneys' fees and costs.
The plaintiffs evidence, however, fails to establish the required elements for
showing that David Cappellari breached any duty to MBS or that he conspired with AS.
and Rose Mary Cappellari to circumvent the Stock Purchase Agreement. Specifically, the
plaintiff has not shown that David Cappellari engaged in conduct while he was an officer,
director or employee of MBS that was in derogation of his fiduciary duty to MBS. In
addition, the plaintiffs evidence does not support a finding that a conflict of interest
transaction occurred in violation of Virginia 13.1-691 that would make the asset sale to
Capps voidable. Also, the plaintiff fails to establish that David Cappellari participated in
a statutory or common law conspiracy. Finally, even if the plaintiff were able to establish
a breach of fiduciary duty by AS. and Rose Mary Cappellari in the sale of MBS assets to
Capps, a constructive trust against Capps is not warranted. Accordingly, for the reasons
that follow, the plaintiff's claims against David Cappellari and Capps must fail.

FACTUAL BACKGROUND
Moneta Building Sunply's Formation and the Stock Purchase Agreement
Twenty years ago, Moneta Building Supply, Inc. was formed after David Cappellari
and Ronald Willard decided to purchase a building supply business in the Moneta area.

In order to gain the financing necessary to establish the company and purchase it from the
previous owners, they turned to David Cappellari's parents, AS. and Rose Mary
Cappellari, for the necessary financing.

Cappellari, Inc., a company owned by the

Cappellari family, acquired 80% of the MBS stock. Willard and his then-wife, Brenda,
LAW OFFICES
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became minority shareholders, jointly holding 20% of the MBS stock. David Cappellari
did not own any stock individually.
The company (:MBS), Cappellari, Inc., and Ronald and Brenda Willard entered into
11
)

a Stock Purchase Agreement ("SPA

on December 1, 1978.2

As a part of this

agreement, which was drawn by Ronald Willard's counsel, there was a restriction on the
sale of MBS stock, as follows:

H a stockholder desires to dispose of his stock, he or it shall first offer to sell
all of his stock to the other stockholder(s) at a price determined in
accordance with the provisions of paragraph 2 hereof, and on terms
prescribed by him. Any shares not purchased by the other stockholder(s)
within fifteen (15) days after receipt of such offer in writing may then be
sold by the selling stockholder(s) to any other person.
The SPA contains no restrictions on MBS regarding the sale of its assets, its dissolution,
or any other corporate actions, other than the sale of the stock held by the stockholders
at that time. David Cappellari signed the SPA on behalf of MBS as its president but was
not personally a party to it.
MBS began operations in late 1978, with David Cappellari as its president and in
charge of day-to-day operations. From that point forward, Ronald Willard has remained
a minority shareholder in MBS, never owning more than 20% of MBS's outstanding shares
and eventually assuming sole ownership (with his fellow shareholders' consent) of the 20%
previously held by him and his wife. Willard has received all dividends and distributions
made to shareholders in accordance with his percentage of ownership. (Dep. Willard at
23).
~ Stock Purchase Agreement, Exhibit 6. Exhibits referred to herein were marked
d ring depositions and will be provided to the Court in an exhibit notebook at trial.
2
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Although Willard would now have the Court believe that he was integral in starting
and running MBS in its formative years, he admits that he was never an employee of MBS
and never received any salary from the company. (M. at 23). Much of the reason that
Willard remained a silent partner/investor in MBS was his and the other shareholders'
concern with deflecting away the business of other contractors from MBS if they were
aware that Willard, who was and is a building contractor in the Smith Mountain Lake area,
was involved with MBS. (!d. at 26).
In or about 1986, Cappellari, Inc. was dissolved and MBS faced the issue of how
to handle the outstanding shares held by Cappellari, Inc. In separate meetings of MBS's
Board of Directors and its shareholders on November 25, 1986, it was approved that the
MBS shares held by Cappellari, Inc. (which totalled 400 shares) be divided between A.S.
Cappellari, R.M. Cappellari, and David Cappellari as follows:
AS.Cappellari
Rose Mary Cappellari
David Cappellari

253 shares
129 shares
18 shares

(Minutes of MBS shareholders and MBS Bd. of Dir., 11/29/86).
At that same time, David Cappellari expressed an interest obtaining additional stock
in MBS. The Board of Directors, including Willard, unanimously passed a resolution
indicating that David Cappellari was a "key employee" of MBS and agreed that David
Cappellari could purchase eight (8) more shares in MBS, which he did, bringing the stock
ownership to its current distribution as follows:

LAW OFFICES

AS.Cappellari
Rose Mary Cappellari

253 shares (49.8%)
129 shares (25.4%)
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David Cappellari
Ronald (and Brenda) Willard

26 shares ( 5.1%)
100 shares (19.7%)

TOTAL SHARES OUTSTANDING

508 shares (100%)

During the years following 1986, David Cappellari continued to operate and to be
responsible for the success of MBS. As the general manager of the business, he has
practically all of the customer contact on behalf of the company and was responsible for
the recruitment and retention of MBS's employees. He continued to express interest in
owning additional stock in MBS and offered to purchase the stock owned by Willard.
Interestingly, at a meeting of the MBS Board of Directors on November 24, 1990, where
the sale of Willard's stock to David Cappellari was discussed, Willard seconded a motion
to increase David Cappellari's base salary by ten percent (10%} for the upcoming year.
(Minutes of MBS Bd. of Dir., 11/24/90}. After Willard declined to sell his stock to him,
David Cappellari inquired into the purchase of some of the stock of his father, AS.
Cappellari. Willard refused to consent to such sale, asserting his right of first refusal under
the SPA (Dep. of D. Cappellari at 52-53).
Declaratory Judgment action concerning the Stock Purchase Agreement

In 1994, a declaratory judgment suit was filed by the three Cappellaris requesting
that the Court declare whether the 1978 SPA was still in effect, given the transfer of stock
that had occurred from Cappellari, Inc. to the individual Cappellaris, who were not
individually signatories to that agreement.

In that same suit, Ronald Willard

counterclaimed, requesting, among other things, dissolution of MBS on the basis of
oppressive conduct by the majority shareholders.
lAW OFFICES
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In resolving that suit and entering judgment on August 1, 1995, the Court ruled that
the SPA was still binding and in effect and further denied Willard's request for dissolution
of MBS.3
Willard's Oppressive Use of the Stock Purchase Agreement

In his trial brief, Willard attempts to portray the events of mid-to-late 1996 as an
effort by the defendants to circumvent the SPA that had been validated by this Court. It
is notable that nowhere in the Court's ruling of August 1, 1995, nor in any citation that the

plaintiff has provided in this or any of his other cases, has he shown how the sale of assets
by MBS can violate the SPA restriction. In fact, Willard raised this very allegation, that
the Cappellaris were attempting to circumvent the SPA in his October, 1996 suit, arguing
that an impropriety was occurring by the Cappellaris letting MBS fade away while David
Cappellari began a new business. Judge Sweeney rejected the allegation and denied
Willard's petition for an injunction and dissolution.
Instead, the events that followed the Court's ruling concerning the SPA were the
result of David Cappellari's frustration that had been building for many years, especially

in Willard's oppressive use of the SPA As far back as 1986, when he had obtained an
additional 8 shares of stock, he had expressed his frustration in essentially building and
running a company in which he bad no material ownership.
11/25/86).

(~Min.

ofMBS Bd. ofDir.,

Much of this frustration flowed from Willard's refusal to allow David

3
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It should be noted that all but one of the items alleged to constitute oppressive
c nduct and which are raised in Count m of Willard's current Amended Complaint pre-date
J dge Sweeney's August 1, 1995 ruling. The fact that Willard has raised those same facts
· support of Count m of his Amended Bill of Complaint is the reason that the defendants
ed a plea of ill judicata. which was denied by the Court.
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Cappellari to own any more stock in MBS.4 Upon the death of his parents, the SPA,
David Cappellari would be faced with working for a company substantially and completely
controlled by Willard.
Thus, even before Judge Sweeny ruled in August, 1995, that the SPA was valid,
David Cappellari's frustration had come to a head and he began consulting with his
financial adviser, Hemy Hoerner, to discuss his financial and business options (Hoerner
Dep. at 5). It eventually became clear that David Cappellari's only real options were to
either purchase further shares in MBS from his parents or Willard, or break free of MBS
and employ his years of knowledge and experience in his own building supply business.
David Cappellari Forms a Business Plan
With Hoerner's advise, David Cappellari began developing a business plan to start
a new building supply business in July 1996. (D. Cappellari Dep. at 93). Hoerner advised
him to obtain a valuation of MBS in order to determine what costs David Cappellari would
be facing if he was able to purchase Willard's stock (Hoerner Dep. at 11). Although
Hoerner recommended an accountant in northern Virginia, David Cappellari elected,
because of the relative expense, to employ his father's accountant, James T. Shepherd,
from Beckley, West Virginia, to provide a valuation of MBS.
Mistakenly, Shepherd forwarded the valuation report to AS. Cappellari, rather than
to David, on July 15, 1996. While Shepherd concluded that the value of MBS was
$2,008,300.00, Shepherd included $755,300.00 in non-operating assets within his calculation,
4
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As Willard's counsel notes in his trial brief, Willard had, by virtue of the SPA, a right
o first refusal over the sale of any MBS stock and "Willard bad no intention of surrendering
t is right" even upon the death of one of the Cappellaris. ~Pit. Trial Br. at 41-42.
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such as $240,900 in "marketable securities!' Without the non-operating assets the appraisal
would have been approximately $1,253,000 (Ex. 61). Most importantly, Shepherd did not
include any deduction in value for the loss of key personnel, such as David Cappellari.

In mid-September 1996, David Cappellari provided his new business plan, which was
partly typed and partly handwritten, to several of his professional advisers, including his
banker, Robert Gilliam, at First National Bank of Altavista, his counsel, and his
accountant, Hope Player. (D. Cappellari Dep. at 94-95).
David Ca1212ellari Resigns from MBS
In a letter of September 18, 1996 (Ex. 2), David Cappellari resigned from MBS, as
an officer, director, .and. employee, offering to remain as manager only on an interim basis
until a replacement could be found, stating as follows:
After much soul searching and anguish, I have decided to pursue my
interests independently from Moneta Building Supply.

****
During the next several months, I intend to explore the option of opening
my own building supply business.

****
I am willing to continue serving as the general manager of the store until the Board
of Directors of the Corporation has arranged for my replacement so long as I am
not asked to participate in any management considerations or decisions other than
routine day-to-day store decisions. H the Board does not want me to remain as the
General Manger, I will understand this and resign upon your request.
David Cappellari remained a 5% shareholder in MBS.
Five days later, David Cappellari incorporated a new company, Capps Home &
Building Center, Inc. (Ex. 47), and, at about that same time, contracted to purchase
property in the Westlake Comer area, on which he intended to establish his own building
supply business.
LAW OFFICES
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On October 7, 1996, Willard called a special meeting of the shareholders of MBS
(Ex. 5). At that meeting, one of the items discussed was David Cappellari's potential
interest in purchasing the assets of MBS. Despite his current insistence that he made
good-faith offers to purchase the MBS assets later in 1996, Ronald Willard stated that he
was not interested in purchasing the assets. At the conclusion of that meeting, Willard
tendered his resignation as an officer and director of MBS. While Willard asserts in his
trial brief that he feared being frozen out of the company and despite having complaints
for several years and having filed several suits, he ignores that he was regularly receiving
compensation of approximately $80,000 a year based on his 20% share of MBS's
ownership.
In his trial brief, Willard paints as sinister his assertion that AS. Cappellari asked
MBS's accountant, Bill Johnson, for MBS's financial information on October 7, 1996, and
alleges that this information was then provided to David Cappellari for purposes of
forming an offer for the purchase of MBS's assets. While painting this picture, Willard
ignores the fact that David Cappellari was and still is a shareholder in MBS and was
entitled to access to financial information about MBS like any other shareholder.
The next day, on October 8, 1996, David Cappellari and MBS entered a
confidentially agreement, which, . again, Willard attempts to paint as some sinister or
improper activity. With the execution of this document, David Cappellari and Capps
began evaluating the possibility of making an offer for the purchase of MBS's operating
assets. As in the prospective purchase of any business, the potential purchaser is entitled
to full information, in confidence, whether he is a shareholder or not.
lAW OFFICES
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Days later, David Cappellari relinquished his interim status as manager of MBS and
left MBS for good. Thereafter, AS. Cappellari, who was then in his early 80's, indicated
that he intended to run the company himself. David's decision to leave :MBS led to a
strain in his relationship with his mother, Rose Mary Cappellari who indicated her intent
to leave the Moneta area and return to Morgantown, West Virginia, where she and AS.
Cappellari had been living prior to the dissolution of Cappellari, Inc. She did so around
Thanksgiving of 1996. (~D. Cappellari Dep. at 103-05; AS. Cappellari Dep. at 89-93).
Willard's Petition for Dissolution and for an Injunction
On October 16, 1996, Willard filed a Bill of Complaint in this Court seeking, among
other things, dissolution of MBS. As part of his allegations in that suit, Willard alleged
that AS. and Rose Mary Cappellari were intending to run MBS, but not seriously compete
against the new business that David Cappellari intended to open. Specifically, Willard pled
that "[b]y this course of conduct, the Cappellaris thereby will achieve indirectly what this
Court would not let them do directly -- pass a controlling interest in MBS to David L.
Cappellari." (Bill of Compl. at 5 ,22). It is interesting to note that in Willard's trial brief
he indicates that he suspected an asset sale was about to occur and thus he filed this
October 16, 1996 action. In fact, his allegations go solely to the Cappellaris failure to
continue running :MBS as a competitor to David Cappellari's new business.
At a hearing on October 24, 1996, before Judge Sweeney, referring to what would
occur to the value of :MBS if David Cappellari opened a competing business, Willard
testified that "[a]fter Dave announces his opening and comes out of the ground, you can
pretty much shut it down by about a third right then." Transcr. of 1024/96 hearing at 97.
LAW OFFICES
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After hearing testimony from the parties, the Court denied Willard's request for a
preliminary injunction.
Caws Offers to Purchase MBS Assets
Thus, after the discussion at the shareholders meeting concerning the purchase of
MBS's assets, in mid-October, 1996, David Cappellari engaged a local Certified Public
Accountant, Hope Player, to provide a valuation of MBS.
On October 16, 1996, David Cappellari received a commitment from the First
National Bank of Altavista extending him a loan in order to start a new business, which
was David Cappellari's intention at the time of applying for that credit.
On November 13, 1996, Hope Player provided her valuation of MBS, which
concluded that the fair market value of MBS, as of September 30, 1996, was $1,300,000.00.
Willard suggests in his brief that there is some corrupt element afoot that lead to the bank
extending credit in almost the same amount as Player's valuation. Suspicions aside, there
is no evidence of any collusion. (Ex. 8).
On the basis of that valuation, David Cappellari, as president of Capps, and through
his counsel, made an offer through a proposed Asset Purchase Agreement (APA) on
November 15, 1996. In forwarding his offer to counsel for MBS, David Cappellari's
counsel indicated that David Cappellari had obtained bank financing to close the
transaction, if approved by MBS, and provided a copy of Player's report as a basis for the
offer. It was further indicated that time was of the essence and that the offer would expire
on November 23, 1996, if not accepted. Throughout this initial offer and all subsequent
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negotiations, the parties were represented by counsel who conducted the negotiations on
behalf of their respective clients. (Ex. 6).
Pursuant to the APA, Capps offered to purchase substantially all of the assets of
MBS, excluding non-operating assets such as cash on hand and marketable securities.
MBS Board Considers Capps Offer and Forwards for Shareholder Consideration
At a meeting of the Board of Directors, which consisted of AS. Cappellari and
Rose Mary Cappellari, on November 19, 1996, the chairman, AS. Cappellari, presented
for consideration the offer of purchase from Capps. The Board considered the proposed
APA and the Player report and ''were unanimous in deciding that the offer appeared on
its face to be reasonable and one that if accepted by the Shareholders of [MBS] would be
in their best interests." Based upon the pending expiration of the offer, the Board voted
to accepted the offer and directed the president of MBS to sign the APA subject to
reservations that provided him the right to further negotiate the agreement. The Board
also voted to obtain the services of a valuation expert to "evaluate whether the valuation
report reflects fair market value of the assets of [MBS] to be purchased and whether the
offer from Capps ... is consistent therewith ..." (Ex. 9). The Board also elected to send
the offer of purchase to the shareholders for a vote, without any recommendation.
As Willard points out, there was a revised APA submitted toMBS's counsel on

November 21, 1996. The changes in that second APA, the evidence will show, referred
to modifications made in the values of certain items and removed certain marketable
securities from the transaction. The overall value and terms of the two remained the same
and AS. Cappellari, as president of MBS, had been provided authority by the Board to
LAW OFFICES
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negotiate the agreement. (Ex. 9). The final version of the APA was the one submitted
to the shareholders.
Thereafter, MBS's Board enlisted the services of Larry A Lynch, a professor of
business administration and economics at Roanoke College, to determine the fair market
value of MBS and to evaluate the APA of November 15, 1996. The Board also duly
noticed a meeting of the shareholders for December 20, 1996, providing the shareholders
of notice of the proposed purchase by Capps and advising of the relationship between AS.
Cappellari, Rose Mary Cappellari, and David Cappellari.
After receiving the notice of the upcoming shareholders meeting and the terms of
the APA, Willard issued a letter of December 10, 1996, in which he offered to purchase
the assets of MBS for $400,000 more than Capps. By the terms of Willard's letter,
however, the offer expired at 3:00 p.m. on December 13, 1996, a week prior to the
shareholders' meeting.

In the letter, Willard did not indicate any arrangements for

financing the purchase of MBS. (Ex. 43).
On December 12, 1996, Lynch issued his report (Ex. 13), which concluded that,
employing several valuation methods,
the values range from $1,357,531 to $1,449,746 with an average value of
$1,389,604. This value is $72,657 higher than the effective purchase price of
$1,316,947 in the Asset .Purchase Agreement. However, taking into
consideration the fact that the going concern assumption may be affected by
the loss of key personnel and pending litigation, it is the opinion of the
author that
the total effective purchase price of $1,316,947 o • • is a fair
and reasonable offer for [MBS] based on information available as of
September 30, 1996.
0

0

0

Lynch's report was provided to the MBS shareholders prior to December 20, 1996.
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Willard Again Seeks Dissolution of MBS and an Injunction
On December 13, 1996, in response to the pending shareholders meeting and not
having received a response to his offer to purchase the assets, Willard filed another Bill
of Complaint, attempting to have MBS dissolved and requesting an injunction that the
shareholders' meeting of December 20, 1996 be barred from occurring. Although Willard
alleged in that suit that the approval of the pending asset sale would oppress him as a
shareholder, he did not allege that the sale of assets would violate the Stock Purchase
Agreement. Again, this Court denied Willard's request.
Willard's efforts to stop the sale (and to purchase MBS's assets himself) were
consistent with indications given to John McLeod, a C.P.A from Roanoke, who had been
retained by Willard to assist in halting the sale from MBS to Capps. (McLeod Dep. at 11,
62).
Shareholders Approve Sale of MBS Assets to Capps
Over Willard's protestations, the duly noticed shareholders' meeting occurred on
December 20, 1996. Prior to the vote being taken on Capps' offer of purchase, Willard
offered to purchase the assets for $600,000 more than Capps and, in the alternative,
offered to sell his stock for $800,000. (Ex. 17). AS. Cappellari, chair of the meeting,
indicated that the only noticed business properly before the meeting was the Capps offer
and that many factors, including but not limited to the financial aspects of the transaction
would be considered. Certainly, Willard's three previous attempts to have MBS dissolved
had to bear on his decision. (llL).
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Further in response to Willard, AS. Cappellari retorted that he would sell his and
Rose Mary Cappellari's shares in :MBS to Willard at the same price. Willard stood silent

in response. Now that the value of :MBS is an issue in this litigation, Willard is attempting
to employ these efforts to settle an ongoing dispute and to buy peace as admissions and
concessions as to the value of MBS. From the context of these statements and discussions,
it is apparent that there was much gamesmanship occurring between Willard and AS.
Cappellari. As set forth in these defendants' previously filed motion in limine, any
evidence regarding these previous efforts to resolve this ongoing dispute should be
excluded from the determination of whether Capps paid a fair value for MBS's assets.
While David Cappellari abstained from the voting, AS. Cappellari and Rose Mary
Cappellari, as shareholders, voted their shares in favor of accepting the Capps' offer.
Willard voted his shares against the sale. As a result, the sale of Capps was approved and
the transaction was closed in early January 1997. (hi).
Experts Agree that the Sale Price was Fair
During the course of this litigation, two other experts in the field of business
valuation have been retained on behalf of David Cappellari to value MBS. Both of these
individuals, Vittorio Bonomo, a professor of finance and economics at Virginia Tech, and
William Bundy, a business broker from Roanoke, concluded the price paid by Capps for
the MBS assets was fair. In fact, Bonomo concluded that Capps paid more than the fair
market value for the assets purchased from MBS.
Bonomo stressed during his deposition testimony that it is crucial, in valuing MBS
as of September 30, 1996, to reflect the fact that David Cappellari had already resigned
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and stated his intention to open a competing building supply business. He also concluded,
after evaluating MBS's financial records, that the company's efficiency was due to the
excellent management of David Cappellari. Combining David's importance to MBS with
his intention to leave MBS and start a competitor significantly devalued MBS's worth as
of that time. Bonomo's conclusion was that, as of September 30, 1996, MBS had a value
of $1,057,981.00. (Ex. 118).
Bundy, whose business specializes in the sales of small businesses, conducted an indepth analysis of the importance of David Cappellari to the business of MBS and valued
the business based upon his analysis of the stockholders' equity in the company. In
performing this valuation, Bundy contacted many of the employees and customers of
Capps, who were also customers and employees of MBS, to determine what effect David
Cappellari's leaving would have on their allegiances. Bundy will testify that, relying upon
that information, he concluded that a vast majority of the employees and customers, were
loyal to David Cappellari and would go with him if he were to open a competing building
supply business in the area. Based on this information, Bundy concluded that, at most,
MBS, as of September 30, 1996, was worth $1,357,000.
As the facts in this case will demonstrate, there was no "indirection and legal

legerdemain" employed to accomplish anything that was unlawful or otherwise prohibited.
Instead, the plaintiff is attempting to re-write the SPA to, in some way, have it prohibit a
sale of MBS's assets.
To the contrary, the SPA does not forestall such a transaction. Furthermore, in this
particular transaction, the statutory and legal formalities required by Virginia law were
LAW OFFICES
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strictly followed.

The MBS Board sought and relied upon professional advise and

guidance, as it was entitled to do.
The real picture here is of a minority shareholder -- Willard -- who wants his 20%
interest to be the tail that wags the entire corporate dog of MBS. To say that he has been
umthlessly and cheaply'' removed from MBS's ownership picture is to ignore the hefty and
(given his initial investment) inordinate yearly income Willard received despite providing
little input into the company on a day-to-day basis (in fact Willard and his construction
company have not done business with MBS for several years, choosing to patronize
competitors of MBS). Further, to call this ruthless is to ignore that it was Willard who
refused to allow David Cappellari to purchase further stock and who, on three occasions,
asked this Court to dissolve and liquidate this small, successful business.
When all of the facts are heard -- not just those that paint half-truths and spark
innuendo -- it will become apparent that throughout this matter Willard and MBS have
been treated fairly as the law requires.
ARGUMENT

I.

The Stock Purchase Agreement Did Not Preclude a Sale of Assets.
The plaintiff argues that the Corporation's asset sale transaction pursuant to

Virginia Code §13.1-724 and as approved by more than two-thirds of the shareholders was
part of a "plan to circumvent the Stock Purchase Agreement." The Stock Purchase
Agreement provided for the shareholders to have a right of first refusal on the transfer of
any shares. See Plaintiffs Trial Brief, pp. 2, 30-31, 41.
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I

The Stock Purchase Agreement to which the plaintiff is a party does not contain any
restrictions of the Corporation's statutory powers contained in the Virginia Stock
Corporation Act. Unless specifically restricted in a written agreement (or provisions in the
Articles of Incorporation) complying with Virginia Code §13.1-671.1, every Virginia stock
corporation has the statutory rights and powers to enter into a merger pursuant to § 13.1716 or an exchange of shares pursuant to §13.1-717, to sell its assets pursuant to §13.1-724
and to voluntarily dissolve pursuant to §13.1-742. The Stock Purchase Agreement does not
contain ~ restriction on any of these statutory powers.
More specifically, in this case, § 13.1-724 establishes a statutory procedure expressly
authorizing the sale of all or substantially all of a corporation's assets with shareholder
approval. The Stock Purchase Agreement to which the plaintiff is a party could have been
drafted to include any number of provisions restricting the Corporation's powers, but it did
not.
The plaintiffs argument that the defendants should not be allowed to accomplish
indirectly that which could not be done directly is contrary to the law. The Virginia Stock
Corporation Act recognizes the validity of an asset sale made pursuant to § 13.1-724 as a
type of transaction distinct from the transfer of shares and establishes a statutory
procedure to accomplish such an .asset sale.

In addition, courts have considered the plaintiffs exact argument and rejected it.
In an analogous case, the United States Court of Appeals for the Seventh Circuit affirmed
a federal district court's dismissal on summary judgment of a claim based on the same
theory asserted by the plaintiff. In Frandsen v. Jensen-Sundquist Agency. Inc., 802 F.2d
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941, 946-947 (7th Cir. 1986), the court of appeals upheld the federal district court's
dismissal of the plaintiff's claims involving the sale of assets by a holding company which
operated a bank and an insurance company. The court of appeals held that a contractual
right of first refusal to purchase stock as established in a stock purchase agreement was
not triggered by a corporation's sale of its assets. The court stated:
In any event this rule of interpretation is well established in
Wisconsin and hence beyond our power to question in this
diversity case; and it reinforces the conclusion that Frandsen's
right of first refusal was not triggered by a proposal to merge
J ensen-Sundquist into First Wisconsin. and even more clearly
not by the actual transaction. whereby First Wisconsin bought
Jensen-Sundquist's bank and Jensen-Sundquist then liquidated.
Although we find no Wisconsin case on point (thus
necessitating this extended analysis), a number of cases from
other jurisdictions hold that a sale of the corporation's assets
does not trigger a right of first refusal applicable to the
corporation's stock.
802 F.2d at 946 (emphasis added) (citing Dobxy v. Dobry, 262 P.2d 691 (Okla. 1953);
Shields v. Shields, 498 A2d 161, 167-70 (Del. Ch. 1985); KCS. Ltd. v. East Main Street
Land Dev. Corp., 388 A2d 181 (Md. 1978)).
In this case, the sale of the corporation's assets is a fundamentally different
transaction than the transfer of stock among shareholders in that the very business of the
corporation is transferred to another person or entity, not merely a transfer of a portion
of the ownership of the entity itself. The rule adopted by the Seventh Circuit in Frandsen
is equally applicable in this case.
Would the plaintiff argue that the corporation could not be dissolved pursuant to
§13.1-742 without his consent, based on the Stock Purchase Agreement? The sale of
assets, for all practical purposes, is the equivalent of a voluntary dissolution.
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II.

The Plaintifl"s Evidence Falls to Establish a Claim for Breach of Fiduciary Duty
Counts IT and ill of the plaintiff's Amended Bill of Complaint attempt to allege

claims for breach of fiduciary duty against the Cappellaris. In order to determine whether
there has been a breach of fiduciary duty, this Court must determine what fiduciary
relationship and obligations existed between the parties. While corporate officers and
directors have a fiduciary duty in their dealings with shareholders, shareholders do not
generally owe a fiduciary duty to each other. See Glass v. Glass, 228 Va. 39, 321 S.E.2d
69 (1984);5 Helms v. Duckworth, 249 F.2d 482 (D.C. Cir. 1957).
Any fiduciary duty David Cappellari owed to MBS ended when he resigned as an

officer and director in September 1996. Therefore, in order for the plaintiff to establish
that David Cappellari breached his fiduciary duty to MBS, the plaintiff must prove that he
engaged in at least one of the following while he was an officer and director of MBS: (1)
failing to disclose information that might affect the decision making process, Long &
Foster Real Estate v. Clay, 231 Va. 170, 343 S.E.2d 297 (1986); (2) acquiring an interest
in another business or activity similar to the type engaged in by the principal, Greenspan
v. Osheroff, 232 Va. 388, 352 S.E.2d 28 (1986); (3) usurping opportunities of the
corporation, Trayer v. Bristol Parking. Inc., 198 Va. 595, 95 S.E.2d 224 (1956); (4) misuse
of confidential information, Speny Rand Corp. v. Electronic Concepts. Inc., 325 F. Supp.
1209 (B.D. Va. 1970), vacated and remanded on other grounds 447 F.2d 1387 (4th Cir.
1971); or, (5) improper solicitation of clients and other employees, Communizy Counselling
Serv.. Inc. v. Reilly, 317 F.2d 239 (4th Cir. 1963).
5
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The plaintiff has not shown that David Cappellari failed to disclose information
during his tenure with MBS that might have affected the decision making process during
the shareholders' consideration of the Capps' proposal. To the contrary, the plaintiffs
evidence demonstrates that all of the shareholders were well aware of the specifics of the
transaction, including the fact that the offer to purchase the assets was made well after
David Cappellari's resignation.

~Amended

Complaint at

1f~

47 and 51; Ex. 2 (D.

Cappellari's resignation letter dated Sept. 18, 1996). In addition, the evidence shows that
Capps was not organized until after David Cappellari resigned from 1\ffiS, therefore, he
had no interest in a competitive business while he was affiliated with 1\ffiS. See Ex. 47
Similarly, the evidence establishes that A.S. Cappellari and Rose Mary Cappellari
did not have a financial interest in Capps, nor were they directors or shareholders of Capps
In fact, the evidence shows that David Cappellari and his wife are the sole owners of
Capps. In addition, David Cappellari was not an officer or director of MBS at the time
the offer from Capps was proposed or voted on. The defendants had no expectant interest
in the transaction based on common participation in both corporations.

~Williams

v.

The 5300 Columbia Pike Corp., 891 F. Supp. 1169 n.32 (E.D. Va. 1169). Accordingly, the
defendants could not have breached any fiduciary duty owed to MBS through consideration
of the Capps proposal because none of the defendants served as directors of both MBS
and Capps at the time the proposal was considered or voted on by the shareholders.
Moreover, there is no evidence to suggest that David Cappellari's activities conflicted with
MBS or that he failed to perform his required duties while engaged in the service of MBS.
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On the contrary, financial information produced during discovery show that MBS was at
least as profitable during this period as it had been in other times.
Contrary to the plaintiff's argument,6 this case is factually similar to Glass v. Glass,
228 Va. 39, 321 S.E.2d 69 (1984), in which the Court affirmed dismissal of claims for civil
conspiracy and breach of fiduciary duty brought against a closely-held corporation's
directors/stockholders. ~ involved the prospective sale of a family-owned newspaper
corporation. Two family members opposed the sale, and the directors of the corporation
successfully averted the sale. Thereafter, in a move similar to that of the plaintiffs herein,
minority shareholders brought a claim for breach of fiduciary duty and conspiracy alleging
that the majority shareholders and president of the corporation had conspired to prevent
the minority shareholders from obtaining a fair price for their stock by preventing a sale
of stock ·to anyone other than the officers and directors, other stockholders, or the
corporation.

ML at 43, 45.

The plaintiff contends that ~ stands for the proposition that majority
shareholders who are also directors of the corporation owe a fiduciary duty to minority
shareholders as a matter of course. Trial Brief, pp. 21-22. The Court's statements in
~' however, lead to a different conclusion. For example, the plaintiff partially quotes
the statement in ~ that begins 11 [ t]he sale of a majority stock interest by an officer or
director may result in a breach of his fiduciary duty ...." The plaintiff omits the essential
conclusion of this statement that a breach is only established "if the circumstances indicate
that the purchasers will loot or mismanage the corporation, or if the sale involves fraud,
misuse of confidential information, wrongful appropriation of corporate assets, or personal
use of a business advantage that rightfully belongs to the corporation." ~' 228 Va. at
48 (emphasis added). This qualification demonstrates that a fiduciary duty is not owed in
the instant matter, because the plaintiff has not produced evidence of the special
circumstances held to create such a duty.
6
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Aside from the factual similarities, these are other compelling aspects of~. In
response to the allegation that the defendants failed to fully inform the stockholders of the
actual value of their stock, the Court stated:
The letters that the majority stockholders sent ... express complete confidence in the
management of the corporation and a strong desire to keep control in the Glass
and Potter families. It was consistent with these legitimate positions for the
majority to agree to act together. The majority had a right to sell or not to sell.
Although the exercise of the right not to sell might, and in this case did, result in
the minority stockholders having to sell their stock at a discount, such a possibility
is one of the inherent risks incident to ownership of a minority interest in a closely
held corporation .... There was nothing inherently unlawful in the combining of the
majority stockholders to act as a unit .... Plaintiffs allegations concerning their
inability to sell their stock at a higher price appear to be only a reflection of their
dissatisfaction and disappointment with the discounted value of their minority
interest.

hL. at 50-51 (emphasis added).
Finally, the most similar allegation in Glass is found where the plaintiffs alleged
that they were not informed of a competing offer, which would have resulted in a higher
price for their stock than the offer which the corporation bad in hand. hL. at 53. The
Court rejected this allegation, stating:
Under plaintiffs theories, a minority stockholder could impose his will on the
majority stockholders and force a sale contrary to the wishes of the majority. The
majority stockholders had rights for which they were entitled to protection. They
had the right to retain their stock, to control the management of the corporation,
and to act together to accomplish their legitimate aims.

h'L at 53-54.
The excerpts and analysis above control the case at hand. Even though Glass
involved a sale of stock, and not a sale of assets, the outcome would have been the same.
The majority interest would have legitimately controlled the terms of the sale. This result
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is compelled herein, and does not support any inference of a breach of fiduciary duty by
David Cappellari.
In addition, the plaintiffs own evidence shows that the sale of MBS' assets was
originally his idea. He filed an action in this Court in October 1996, before the Capps
agreement was signed, seeking an injunction to prevent the shareholders from competing
against MBS until it could be liquidated and dissolved. Amended Complaint, ~~ 37-38.
Moreover, the record demonstrates that when David Cappellari first expressed that he may
have an interest in MBS' assets, the plaintiff was asked if he would be interested in
purchasing the assets, and he stated that he was not.

Ex. 5 (minutes of 10/7/96

stockholders meeting).
The plaintiff exercised the rights as a minority shareholder by voting his share
against the sale of MBS' assets to Capps. However, as the Court noted in Glass, one of
the inherent risks of being a minority shareholder in a closely held corporation is that the
majority has a lawful right to act in a manner which may be inconsistent with the minority
shareholders' interests or desires. Such action by the defendants herein does not constitute
a breach of fiduciary duty; therefore, the plaintiffs claims must fail.

III.

A.S. and Rose Mary Cappellari Complied with the General Standards of Conduct
For Directors, Virginia Code Ann.§ 13.1-690, and Were Entitled to Rely on Expert
Advice in Exercising Their Business Judgment.
The plaintiff's allegations of a breach of fiduciary duty by AS. and Rose Mary

Cappellari, as directors, during the consideration and execution of the Asset Purchase
Agreement are considered under Virginia's general standards for director's conduct statute.
LAW OFFICES
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§ 13.1-690 provides that a director shall discharge his duties "in accordance with his good

faith business judgment of the best interests of the corporation." Contrary to the plaintiff's
assertion on page 31 of his Trial Brief, § 13.1-690 does not allow the Court to use a
reasonableness standard for measuring the directors good faith. WLR Foods, 857 F. Supp.
at 493-494. The statutory good faith standard is measured by the director's use of an
informed decision-making process, not the rationality of the decision made. kL In short,
good faith is not measured by what a third person outside of the transaction might believe
to be an exercise of proper judgment; instead, it presents the question of whether a process
was used that produced a defensible business decision. WLR Foods. Inc. v. Tyson Foods.
Inc., 155 F.R.D. 142 (W.O. Va. 1994), aff'd, 65 F.3d 1172 (4th Cir. 1995), cert. denied, 516

u.s. 1117 (1996).
In · assessing a director's good faith, § 13.1-690(B) provides a safe harbor for
directors who rely on professional or expert advice.

In pursuit of the good faith

requirement, a director is entitled to rely on information, opinions, reports and statements
prepared by experts such as lawyers and public accountants. Va. Code Ann.§ 13.1-690(B)
(Michies 1993).
When the Board of Directors of MBS received Capps' offer accompanied by a
valuation report prepared by a certified public accountant, it authorized the engagement
of a separate business valuation expert to review the offer and provide an opinion on
whether it represented a fair price for the assets. This independent valuation report
concluded that the Capps' offer was reasonable and fair.

The Board of Directors

resolution of November 19, 1996, states the business realities supporting the consideration
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of the Capps' offer. By taking the foregoing action, the Directors complied with the good
faith requirement of Virginia 13.1-690, and are entitled to rely on the expert's opinion as
to the fairness of the offer.

IV.

A Fair Price Was Paid For the 1\mS Assets.
A corporation may sell all or substantially all of its assets, and the directors only

have a duty to obtain a fair price. Williams v. The 5300 Columbia Pike Corp., 891 F.
Supp. 1169 n.32 (E.D. Va. 1995). "Ordinarily, determination of the assets' fair value is
within the directors' business judgment and discretion, and the burden of proof is on the
dissenting shareholder to demonstrate unfairness." ld. at n.29.
The plaintiff has that he did not believe the terms of the sale were fair to MBS and
that the asset purchase agreement did not reflect fair value for the assets.

~

Amended

Complaint at'~ 45, 47. However, the plaintiffs "belief' is only supported by the allegation
that he offered to purchase the assets for more than Capps had agreed to pay. The
plaintiffs self-serving "offers" cannot be used to determine the value of the assets. The
sole fact that the plaintiff sent letters offering to pay more is insufficient to demonstrate
that the directors breached their fiduciary duty to obtain a fair price for the assets.

~

Cascades West Assocs. v. PRC. Inc., 36 Va. Cir. 324 (Fairfax 1995) ("One need not obtain
the best possible deal in order to. satisfy the 'fairness' test").
The plaintiffs letters purporting to offer more for the assets than Capps were
received after the Board had taken action on the Capps' offer, the President had executed
the Agreement on behalf of :MBS and the notice of a special meeting of shareholders had
been issued. Moreover, the plaintiff had previously denied any interest in purchasing the
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assets. Ex. 5 (minutes of Oct. 7, 1996 meeting). Finally, the offer tendered by Capps
carried with it an expiration date, which meant that the offer would have been jeopardized
if the Board had rescinded its action upon receipt of the plaintiff's letters.
V.

The Plainti.ft"s Evidence Does Not Support a Finding that a Conflict of Interest
Transaction Occurred in Violation of Virginia Code Ann. § 13.1-691.
Even without considering the Y:lBM case, the plaintiff failed to present facts to

establish actions by AS. and Rose Mary Cappellari that violated the director conflict of
interest statute, Va. Code§ 13.1-691. The plaintiff has alleged that ..at the time that the
sale of MBS' assets to Capps was approved by the shareholders of MBS, A S. Cappellari
and Rose Mary Cappellari each had a conflict of interest with respect to the transaction
in that they each had a direct or indirect personal interest in seeing the sale of MBS' assets
to Capps approved...

Amended Complaint at

~

85.

The plaintiff argues that the

transaction was made in violation of Va. Code Ann. § 13.1-691. hi. at IJ~ 87, 89.7
7
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As noted in these defendants' previous memoranda, this statute provides in
pertinent part:
A conflict of interests transaction is a transaction with the corporation in
A
which a director of the corporation has a direct or indirect personal interest. A
conflict of interests transaction is not voidable by the corporation solely because of
the director's interest in the transaction if any one of the following is true:
1.
The material facts of the transaction and the director's interest were
disclosed or known to the board of directors or committee of the board of
directors and the board of directors or committee authorized, approved, or
ratified the transaction;
2.
The material facts of the transaction and the director's interest were
disclosed to the shareholders entitled to vote and they authorized, approved,
or ratified the transaction; or
3.
The transaction was fair to the corporation.
For the purposes of this section, a director of the corporation has an indirect
B.
personal interest in a transaction if:
1.
Another entity in which he has a material financial interest or in
which he is a general partner is a party to the transaction; or
\3\429545.1
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Considering the plain language of the statute, the plaintiffs evidence demonstrates
that no conflict of interests transaction occurred. Specifically, the plaintiffs evidence fails
to establish that AS. and Rose Mary Cappellari had a direct or indirect personal interest
in the sale of MBS assets to Capps because he cannot not show that they were parties to
the agreement or that they served as a director, officer or trustee of Capps. Williams v.
The 5300 Columbia Pike Corp., 891 F. Supp. 1169 n.32 (E.D. Va. 1995).
The plaintiffs argument that a conflicting interest is established merely by virtue
of the familial relationship between the Cappellaris is not supported by the plain language
of the statute or Virginia case law. Likewise, the plaintiffs reference to consequential
benefits AS. and Rose Mary Cappellari may have received as a result of the sale of assets
is not the type of personal interest contemplated under the statute. Accordingly, no
conflict of interests transaction occurred, Va. Code Ann.§ 13.1-691 was not violated, and
the transaction is not voidable by the corporation. See Cascades West Assocs. v. PRC.
Inc., 36 Va. Cir. 324 (Fairfax 1995) (fmding no conflict of interest transaction in lease
where officers had an interest in the lessee corporation).

2.
Another entity of which he is a director, officer or trustee is a party
to the transaction and the transaction is or should be considered by the
board of directors of the corporation.
C.
For purposes of subdivision 1 of subsection A of this section, a conflict of
interests transaction is authorized, approved, or ratified if it receives the affirmative
vote of a majority of the directors on the board of directors, or on the committee,
who have no direct or indirect personal interest in the transaction. . . . The
presence of. or a vote cast by. a director with a direct or indirect personal interest
in the transaction does not affect the validity of any action taken under subdivision
1 of subsection A of this section if the transaction is otherwise authorized. approved
or ratified as provided in that subsection.
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Contrary to the plaintiffs assertions, the transaction was not voidable merely
because of a vote by directors with an alleged personal interest, since the transaction was
approved by the board of directors. Va. Code Ann.§ 13.1-691(C). It matters not that the
board of directors was solely comprised of the Cappellaris, because their participation was
approved consistent with Va. Code Ann. § 13.1-691. Even if the Cappellaris had a
personal interest in the sale of the assets, they would only be compelled to account for the
personal advantage or profit gained therefrom, and not to void the transaction. Tanner's
Transf. & Storage of Va.. Inc. v. Florance, 22 Bankr. 24 (E.D. Va. 1982).

In any event, the Cappellaris' alleged actions in regard to the sale of MBS assets
to Capps complied with Va. Code Ann.§ 13.1-724, which establishes the steps required for
a sale of assets other than in the regular course of business. Contrary to the plaintiffs
argument in his Trial Brief, the Asset Purchase Agreement submitted to the shareholders
of MBS was not "a different transaction from the transaction closed... Trial Brief, p.24.
The revisions to the Asset Purchase Agreement after the board of directors meeting on
November 19, 1996, were consistent with the board's authorizing resolution which provided
for further negotiations.
For the foregoing reasons, the facts presented by the plaintiff are insufficient to
establish a violation of the director conflict of interest statute, Virginia Code § 13.1-691.
~Cascades

West Assocs., 36 Va Cir. 324. Accordingly, the asset purchase agreement

between MBS and Capps is not voidable, and the plaintiff's claim must be dismissed.
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VI.

The Plaintitl"s Evidence Fails to Establish a Statutory or Common Law Conspiracy
by the Defendants.

A

Plaintiffs Conspiracy Qaims are Barred by the Doctrine of lntracorporate
Immunity.

The plaintiff alleges a conspiracy among the Cappellaris while they were
directors/ officers of MBS. Under the intracorporate conspiracy doctrine, a corporation
cannot conspire with its officers and directors, and neither can the officers and directors
of a corporation conspire amongst themselves, as they are considered part of the single
corporate entity. Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 769-70
(1984); ~Brauer v. Nationsbank, 251 Va. 28, 36, 466, 466 S.E.2d 382 (1996); Williams
v. The 5300 Columbia Pike Corp., 891 F. Supp. 1169 (E.D. Va. 1995); Selman v. American
Sports Underwriters. Inc., 697 F. Supp. 225, 238 (W. D. Va. 1988); see also Bowman v.
State Bank of Keysville, 229 Va. 534, 540-41 (1985) (Bank directors who discharged
employee-shareholders for refusal to vote shares in favor of merger held not liable for
conspiracy because "a corporation, like an individual, cannot conspire with itself').

In Brauer, the Supreme Court of Virginia ruled that where the bank hired an
outside loan management and collection agency to service its problem loans, the two could
not be co-conspirators under§ 18.2-499: "Under those circumstances, a conspiracy was a
legal impossibility because a principal and an agent are not separate persons for purposes
of the conspiracy statute. One entity existed, the bank, and a single entity cannot conspire
with itself."

Brauer, 251 Va. at 36.

Likewise, as a director/agent of MBS, David

Cappellari could not have conspired with AS. and Rose Mary Cappellari as they were all
part of MBS.
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B.

The Plaintiff Has Presented Only Conclusmy Allegations and Failed to
Prove the Required Elements of Common Law Conspiracy

In Hechler Chevrolet v. General Motors Corp, 230 Va. 396, 337 S.E.2d 744 (1985},
the Supreme Court of Virginia described a claim of civil conspiracy as follows:

A civil conspiracy is a combination of two or more persons, by some
concerted action, to accomplish some criminal or unlawful purpose, or to
accomplish some purpose, not in itself criminal or unlawful, by criminal or
unlawful means. There can be no conspiracy to do an act which the law
allows. (Citations omitted). (Emphasis added).
239 Va. at 402. Such a claim must be proved by clear and convincing evidence. Pierce
Oil Corp. v. Voran, 136 Va. 416, 430, 118 S.E. 247 (1923).

1.

Mere Conclusor,y Allegations of Civil Conspiracy Do Not State An
Adequate Claim

In Bowman, the Supreme Court affirmed a demurrer to a civil conspiracy claim
brought by shareholder/employees of a bank involving shareholder voting rights in a
merger transaction.

See, Bowman, 229 Va. at 540.

The plaintiffs alleged that the

individual defendant who represented the other merging bank conspired with the bank's
directors to terminate the plaintiffs employment with the bank. The Court noted that the
conspiracy theory was asserted in mere conclusory language and that the argument in
support of the conspiracy theory was based on inferences that were not fairly and justly
drawn from the facts alleged.

~

Bowman, 229 Va. at 541.

Similarly, in Johnson v. Kaugers, 14 Va. Cir. 172 (Richmond Cir. Ct. 1988}, the
Court considered a claim by a dentist that the defendant had conspired with officials with
the State Board of Dentistry in connection with a professional regulatory proceeding. The
U.WOFFICES
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to state a cause of action for civil conspiracy; it was not enough merely to state that a
conspiracy had taken place. The Court noted that there should be some details of time
and place and the alleged effect of the conspiracy.

~Johnson,

14 Va. Cir. at 176. In

addition, the Court noted that a conspiracy cannot exist without an agreement among the
conspirators.

l!l.

The plaintiff herein has presented no facts to establish a conspiracy among the
Cappellaris. Instead, all he offers is argument, not evidence, that there must have been
a scheme in place in order for the sale of MBS assets to be consummated. This is simply
not enough to state a claim of civil conspiracy.
2.
In~'

The Plaintiff has not Produced Evidence of an Unlawful Purpose.
the Supreme Court considered a civil conspiracy claim brought by minority

shareholders in litigation involving the sale of stock in a newspaper corporation. The
plaintiffs alleged that the defendants conspired to obtain artificially low appraisals of the
corporation's stock. See 228 Va. at 44, 47. In affirming dismissal, the Supreme Court
noted that the plaintiffs failed to show any specific wrongdoing prompted by an unlawful
purpose, and that the allegations were insufficient to show that the defendant used
unlawful means to accomplish a lawful purpose. ld. at 50.
Likewise, in Hechler Chevrolet, the Supreme Court affirmed the trial court's
decision sustaining a demurrer to a conspiracy claim by a truck dealer against a
manufacturer based on the manufacturer's termination of a truck line previously sold by
the dealer. The Court stated that a conspiracy claim must at least allege an unlawful act
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or an unlawful purpose. See 230 Va. at 402. The Court also stated: "There can be no
conspiracy to do an act which the law allows." I d. at 402.
In this case, the plaintiff has not even alleged that the sale of MBS' assets after
shareholder approval violated the Stock Purchase Agreement. Rather, § 13.1-724 expressly
authorizes the sale of corporate assets. At the time MBS was formed, the shareholders,
including the plaintiff, could have included a provision restricting the corporation's rights
to sell its assets pursuant to Virginia Code § 13.1-724. The Stock Purchase Agreement.
however. contains no such restrictive provision. MBS' sale of its assets, therefore, did not
violate the Stock Purchase Agreement. ~ Fransden v. Jensen- Sundquist Agency. Inc.,
802 F.2d 941, 946-947 (7th Civ. 1986) (copy attached) (holding that a corporation's sale of
its assets did not trigger Stock Purchase Agreement provision for stockholder's right of first
refusal to purchase stock). MBS' sale of its assets pursuant to§ 13.1-724 was a transaction
specifically authorized by statute, did not breach any provision of the Stock Purchase
Agreement, and cannot serve as the "unlawful purpose" that is a necessary element of the
plaintiff's business conspiracy claim.
As in Hechler and Glass, the plaintiff has presented no evidence of an unlawful

purpose or an unlawful means in this case. In this case, the plaintiff had the benefit of full
discovery of the facts involved in the dispute. Nevertheless, his conspiracy claims are only
based on conclusory allegations as set forth in Counts V and VI of his Amended Bill of
Complaint and his answers to interrogatories. The plaintiff failed to present evidence of
the nature of the asserted conspiracy nor did he bring forth facts establishing any concerted
actions in furtherance of the alleged conspiracy. Finally, the plaintiff failed to prove an
LAW OFFICES
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I

- unlawful purpose or unlawful means used to accomplish a lawful purpose. Accordingly,
under the standards established by the Court in~ Hechler, Bowman, and Johnson, the
plaintiff's evidence is insufficient to prove a cause of action for conspiracy and his claim
should be dismissed.
C.

Plaintiffs Conclusoxy A}legations are Insufficient to State a Oaim for
Statutoty Conspiracy

Virginia Code Ann. §§ 18.2-499 and 18.2-500 provide that any two or more persons
who combine, associate, agree, mutually undertake or concert together for the purpose of
willfully and maliciously injuring another in his trade or business, can be liable for
damages. The focus of the conspiracy statutes is on wrongful conduct aimed at a business.
not an individual, which results in business-related damages. Buschi v. Kirvin. 775 F.2d
1240 (4th Cir. 1985).
And, the injury must not be merely a consequence of an action taken for personal
gain. Nationwide Mut. Fire Ins. Co. v. Jones, 577 F. Supp. 968 (W.D. Va. 1984). In
addition, section 18.2-499 is a criminal statute and must be strictly and narrowly construed.
Greenspan v. Osheroff, 232 Va. 388, 398, 351 S.E.2d 28 (1986).
There is no evidence that any action by any defendant affected any business of
Willard.Paragraph 93 of the plaintiffs Amended Motion for Judgment includes only
conclusory allegations parroting the words of the statute, and the plaintiff has presented
no facts to support these allegations. According to the plain language of the statute, to
prove a cause of action the plaintiff must present facts which establish a combination for
the purpose of maliciously injuring the plaintiff in his business. The plaintiff's evidence
LAW OFFICES
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he presented any facts that show the purpose of the asserted conspiracy was to injure :MBS.

In addition, the plaintiff failed to establish that the defendants engaged in concerted acts
in furtherance of the asserted conspiracy.
Moreover, even with his statutory conspiracy claims, the plaintiff must be able to
prove a conspiracy to accomplish an unlawful purpose.
Virginia

~Tazewell

Oil Co. v. United

BC111& 243 Va. 94, 413 S.E. 2d 611 {1992); Hechler Chevrolet v. General Motors

Corp., 230 Va. 396, 402, 337 S.E.2d 744 {1985).

As noted above, there can be no

conspiracy to do an act which the law allows. The plaintiff cannot establish any unlawful
purpose necessary to support his conspiracy claims. Virginia law does not prevent David
Cappellari and Capps from purchasing MBS assets. Section 13.1-724 expressly authorizes
a corporation to sell its assets. The Stock Purchase Agreement does not restrict the
corporation's power to sell its assets pursuant to § 13.1-724.

Likewise, the plaintiff has

identified no evidence establishing a conspiracy to accomplish an unlawful purpose
between the defendants. The plaintiffs arguments regarding the existence of a conspiracy
is simply not sufficient to prove a statutory conspiracy; therefore, his claim must be
dismissed. See Bowman v. State Bank of Keysville, 229 Va. 534 {1985).

VII.

Even if the Plaintiff were able to Establish a Breach of Fiduciary Duty by A.S. and
Rose Mary Cappellari in the Sale of MBS Assets to Capps, a Constructive Trust
On the Assets of Capps Would Be Inappropriate.
The plaintiff claims that Capps has been unjustly enriched by earning income

through the use of assets purchased from MBS. He contends that such income belongs to
MBS, therefore, be requests that a constructive trust be imposed on the assets and income
LAW OFFICES
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The evidence necessary to support the imposition of a constructive trust must be
clear and convincing. Sutton v. Sutton. 194 Va. 179, 185, 72 S.E.2d 275, 278 {1952). A
constructive trust arises by virtue of the relationship between the parties, and may be
invoked for a breach of confidence. Id. Thus, the ultimate issue at hand is whether or not
Capps had a duty to MBS that was breached during the purchase of the assets. Horne v.

Holley, 167 Va. 234, 241, 188 S.E. 169 (1936).
The plaintiffs evidence demonstrates that David Cappellari resigned as an officer
and director of :MBS on September 18, 1996. Amended Complaint,

~

35. Thus, any

fiduciary duty David Cappellari owed as an officer and director of MBS was extinguished
at that point. From then on, as a mere stockholder, he did not owe a fiduciary duty to the
other stockholders. See Glass v. Glass, 228 Va. 39, 321 S.E.2d 69 {1984); Helms v.
Duckworth, 249 F.2d 482 (D.C. Cir. 1957). Capps was formed by David Cappellari and
his wife after he resigned from MBS. None of the other shareholders, officers or directors
of MBS are also owners or directors of Capps.
H neither David Cappellari nor Capps had a fiduciary duty to MBS or its

shareholders at the time the sale of the assets to Capps was consummated, then there is
no breach upon which a constructive trust may be awarded. More importantly, even if the
plaintiff could prove that AS. Cappellari and Rose Mary Cappellari breached their
fiduciary duties to :MBS, such a breach would not entitle the plaintiff to be awarded a
constructive trust over the assets and income held by Capps. The only way the plaintiff
could reach the assets and income of Capps in this regard would be if AS. and Rose Mary
Cappellari were also owners of Capps.

~

Nedrich v. Jones, 245 Va. 465, 429 S.E.2d 201
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(1993). Because there is no evidence to support such a conclusion, imposition of a
constructive trust on the assets and income of Capps would be improper.
In Home v. Holley, the Virginia Supreme Court stated:

It is well settled that where one person sustains a fiduciary
relation to another, he cannot acquire an interest in the
subject matter of the relationship adverse to such other party.
If he does so, equity will regard him as a constructive trustee
and compel him to convey to his associate a proper interest in
the property or to account to him for the profits derived
therefrom.

167 Va. at 240, 188 S.E. at 172 (citations omitted). Applying this principle to the facts at
hand leads to the conclusion that imposition of a constructive trust in favor of the plaintiff
would be inappropriate on the grounds that neither David Cappellari nor Capps had a
fiduciary relationship with MBS, and that AS. and Rose Mary Cappellari did not acquire
an interest in Capps or the assets adverse to the plaintiff or MBS.
For the foregoing reasons, the plaintiff has failed to establish grounds for imposition
of a constructive trust on the assets and income of Capps. Accordingly, his request must
be denied.
CONCLUSION

For the reasons stated above, plaintiffs claims should fail and judgment should be
entered for the defendants.
DAVID L. CAPPELLARI and
CAPPS HOME & BUILDING CENTER, INC.

By:d;~/l/~
/
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IN RE:

Ronald L. Willard. on behalf of Moneta Building Supplv. Inc ..
and all its shareholders. v. Moneta Buildine Supplv. Inc.. .
A. S. Cappellari. Rose Marv Cappellari. David L. Cappellari.
and Capps Home and Buildin2 Center. Inc.
Case No. CH970 18259-00

Dear Counsel:

I have carefully considered the evidence presented during the trial of the captioned matter
and reviewed the statements of authority submitted by counsel. Upon my application of relevant
statutes and case law to the facts as I have determined them as trier of fact, Counts I, II, III, IV,
V, VI, and VII of plaintiffs Amended Bill of Complaint are dismissed for reasons of insufficient
evidence and plaintiffs failure to sustain his required burden of proof.
Upon my application of Sec. 13.1-672.5( 1) of the Code of Virginia to the facts as I have
determined them, I do not find that this proceeding has resulted in substantial benefit to the
corporation. Plaintiffs request for reasonable expenses, including counsel fees. and costs incurred
in this proceeding is therefore denied. Moreover, I do not find that this proceeding was
"commenced or maintained arbitrarily, vexatiously or not in good faith'' as provided in pertinent
part by Section 13.1-672.5(2). The defendants are therefore denied reasonable expenses,
including counsel fees, and costs incurred in defending this proceeding.
Mr. Rakes will prepare an order consistent with these rulings and the reasons stated herein.
OPINION
As counsel are well aware, this proceeding was instituted as a derivative proceeding
pursuant to Section 13.1-672.1 of the Code of Virginia, and filed by the plaintiff, Ronald L.
Willard, on behalf of Moneta Building Supply, Inc. (hereinafter MBS) and all its shareholders.
The plaintiff owns approximately 20% of the co nunon stock of MBS; defendant A. S. Cappellari
owns approximately 50% of the common stock; defendant Rose Mary Cappellari owns
approximately 25% of the common stock; and David L. Cappellari owns approximately 5% of
the common stock of MBS. Capps Home and Building Center, Inc. is a named defendant as a
result of its having purchased the assets of MBS pursuant to an Asset Purchase Agreement.
When stating the reasons for my decision, I will not recite at length the facts of this case.
A summary of the evidence from the perspective of each party can be found in the numerous
pleadings and briefs that were filed in this proceeding. Moreover, as can be seen from these
documents, much of the evidence is not in dispute. The issues of controversy, both from a
factual and legal perspective, are essentially limited to the fairness of the price paid for MBS' s
assets and the conduct of the parties immediately preceding the sale. As I address each count of
plaintiffs Amended Bill of Complaint, I will state my understanding of the applicable law, and
the salient facts that are most relevant to my decision.

2
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COUNT I
DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTIES
(Against defendants A. S. Cappellari and Rose Mary Cappellari)
SECTION 13.1-724 OF THE CODE OF VIRGINIA
Count I alleges that defendants A. S. Cappellari and Rose Mary Cappellari breached their
fiduciary duties to MBS during the sale of the assets of MBS to defendant Capps Home and
Building Center, Inc. When discussing this allegation, I feel it appropriate to begin with a review
of Section 13.1-724 of the Code of Virginia since this is the statute that governs the sale of a
corporation's assets.
Section 13.1-724(A) provides in pertinent part that a "corporation may sell ... all, or
substantially all, of its property, otherwise than in the usual and regular course of business on the
tenns and conditions and for the consideration determined by the corporation's Board of
Directors, if the Board of Directors adopts and its shareholders approve the proposed transaction."
The statute further states two requirements for the authorization of a proposed transaction,
the first of which is stated as follows:
The Board of Directors shall submit the proposed transaction to the shareholders
with its recommendation unless the Board of Directors determines that because of
conflict of interest or other special circumstances it should make no
recommendation and communicates the basis for its determination to the
shareholders with the submission of the proposed transaction. Section 13.1724(B)(l)
The second requirement for authorization of the sale of a corporation! s assets is, in the
context of this case, approval "by the holders of more than two-thirds of all the votes entitled to
be cast on the transaction." Section 13.1-724(£). Paragraph D of the statute provides for
notification to each shareholder of the proposed shareholders' meeting.
A special meeting of the shareholders of MBS was held on December 20, 1996, to
consider and vote upon an Asset Purchase Agreement submitted pursuant to an offer by defendant
Capps Home and Building Center, Inc. There was no dispute in the evidence as to notice of the
meeting having been given (Exhibit 14), or received (Exhibit 27A, letter acknowledging
plaintiffs receipt), and no dispute as to approval of the sale of the assets by holders of more than
two-thirds of the votes entitled to be cast on the issue (Exhibit 17).
There was, however, a dispute at trial concerning the action taken by the Board of
Directors when approving the Asset Purchase Agreement during its special meeting on November
19, 1996. There was also a dispute at trial as to the adequacy of the notice of the special meeting
of the shareholders on December 20, 1996, rather than the fact of notification.
3
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I will first address the special meeting of the Board of Directors on No\·ember 19, 1996.
At that time, defendant David L. Cappellari had resigned as an officer and director of MBS,
having previously submitted a letter to that effect dated September 18, 1996. (Exhibit 2) The
plaintiff had also resigned as an officer and director of MBS as shown by his lener of resignation
dated October 7, 1996. (Exhibit 5) Consequently, on November 19~ 1996. the defendants A. S.
Cappellari and Rose Mary Cappellari were the only remaining directors of MBS.
At trial, the plaintiff seemed to question whether the Board of Directors of MBS ever met
on November 19, 1996, and suggested that defendant Rose Mary Cappellari did not attend this
meeting, and had perhaps returned to West Virginia because of her strained relationship with her
son, defendant David L. Cappellari. The plaintiff presented no persuasive evidence to support
this suggestion. The defendants, however, presented evidence through the testimony of Mrs.
David L. Cappellari and defendant A. S. Cappellari that Mrs. Rose Mary Cappellari did not leave
Bedford County to return to West Virginia until the Saturday after Thanksgiving. This special
meeting of the Board of Directors was held in the residence of A. S. Cappellari and Rose Mary
Cappellari, and it may be reasonably inferred that Mrs. Cappellari would have had ample
opportunity to attend a meeting in her own home. The minutes of this special meeting (Exhibit
9) indicate that Rose Mary Cappellari was present, and the minutes are signed by her as Secretary
of MBS. The greater \veight of the evidence therefore supports a factual finding that Rose Mary
Cappellari was present during the meeting of November 19, 1996; that she and A. S. Cappellari
met as the two remaining members of the Board of Directors; and that the procedural
requirements of Section 13.1-724 were met in this regard. I emphasize that I am only addressing
at this point the corporate formalities concerning the meeting of the Board of Directors to
consider the Asset Purchase Agreement. Plaintiffs substantive allegations concerning the manner
in which the Board of Directors acted, such as the allegations of breach of fiduciary duty,
conspiracy, and conflict of interest, will be addressed in the order raised by plaintiffs Amended
Bill of Complaint.
The plaintiff argued at trial that the Board of Directors violated Section 13 .1-724(8)( 1)
when the directors submitted the proposed transaction to the shareholders without
recommendation, and that the notice of the special meeting of the shareholders on December 20,
1996, (Exhibit 14) was inadequate in this respect.
As already stated, Section 13.1-724(B)(1) provides:
The Board of Directors shall submit the proposed transaction to the shareholders
with its recommendation unless the Board of Directors determines that because of
conflict of interest or other special circumstances it should make no
recommendation and communicates the basis for its determination to the
shareholders with the submission of the proposed transaction. (Emphasis added)
The plaintiff argued at trial that defendants A. S. Cappellari and Rose Mary Cappellari
had a conflict of interest with defendant David L. Cappellari, and therefore defendant Capps
Home and Building Center, Inc. The plaintiff also encouraged the court to find that there was
4
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. an inherent conflict of interest because the defendant David L. Cappellari is the son of defendants
A. S. Cappellari and Rose Mary Cappellari. I decline to adopt such a rule of a per se conflict
of interest arising merely from a familial relationship, and rule instead that the existence of a
conflict of interest must be determined upon an examination of all the attendant circumstances.
I will discuss in more detail plaintiffs allegation of conflict of interest when addressing Count
IV of plaintiffs Amended Bill of Complaint and my application of Sec. 13.1-691 of the Code
of Virginia to the facts of this case. For the purposes of this analysis, I Vot'ill state that the
evidence does not support a factual finding of a conflict of interest between defendants A. S.
Cappellari and Rose ~1ary Cappellari and defendant Capps Home and Building Center, Inc., and
to the extent that "other special circumstances" existed, they were sufficiently disclosed to the
shareholders to allo\v submission of the proposed transaction without recommendation.
The notice of the special meeting of the stockholders on December 20. 1996, states as
follows:
You are hereby further notified that Mr. A. S. Cappellari, President, Director and
shareholder of Moneta Building Supply, and Mrs. Rose Mary Cappellari, Vice
President, Director and shareholder of Moneta Building Supply, are familial
relatives to David L. Cappellari, President and sole shareholder of Capps Home
and Building Center, Inc. (Exhibit 14)
In addition to the above-stated disclosure in the notice, I emphasize that MBS is a closely
held corporation with only four shareholders. The evidence in the record well establishes the
long personal and professional relationship between the plaintiff and the defendants, the successes
that they achieved together, and the difficulties they experienced over the years with one another,
some of which have resulted in prior litigation before this court. All parties knew of the familial
relationship, and I rule that the requirements of Sec. 13.1-724 concerning submission of the
proposed transaction to the shareholders without recommendation were satisfied.
Plaintiff also argued at trial that the Asset Purchase Agreement acted upon by the Board
of Directors on November 19, 1996, was not the same Asset Purchase Agreement upon which
the shareholders voted on December 20, 1996. Therefore, plaintiff argues, the action of the
shareholders on December 20, 1996, should be declared void.
Paragraph (C) of Sec. 13.1-724 provides:
The Board of Directors may condition its submission of the proposed transaction
on any basis.
The minutes of the special meeting of the Board of Directors on November 19, 1996, state
that upon unanimous vote, the President of MBS \Vas authorized to sign the Asset Purchase
Agreement, "reserving the right to negotiate the Sellers' Representations contained in paragraph
4 of the Asset Purchase Agreement, and any other matters of concern to the shareholders."
(Exhibit 9) The original Asset Purchase Agreement \Vas revised to make allowances for certain
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non-operating assets, including marketable securities. I rule that this revision \vas \Vithin the
reserved right to negotiate and that the action of the Board of Directors, and the subsequent vote
of the shareholders. \vere valid.
It is therefore my opinion that the corporate formalities for the sale of a corporation's
assets. as provided by Sec. 13.1-724 of the Code of Virginia, were satisfied.
SECTION 13.1-690 OF THE CODE OF VIRGINIA
The plaintiff further alleges that defendants A. S. Cappellari and Rose Mary Cappellari
violated their fiduciary duties to MBS. When analyzing an act of a closely held corporation such
as MBS, a corporation in which the directors are also the majority shareholders, care must be
taken to differentiate the duties owed by individuals in their capacity as directors from their duties
as shareholders. Because these duties are different, I will separately discuss the actions of
defendants A. S. Cappellari and Rose Mary Cappellari as directors, and then discuss their actions
as majority shareholders.
Secondly, I feel it appropriate to· exercise considerable care when identifying and applying
the standard of conduct for a director of a corporation. Section 13.1-690 of the Code of Virginia
states the general standards of conduct for a director, and paragraph A of this statute provides in
pertinent part: "a director shall discharge his duties as a director .. .in accordance with his good
faith business judgment of the best interests of the corporation." Section 13.1-690 further
provides explicit procedures by which "goo.d faith business judgment" is to be defined.
Since the General Assembly enacted this statute in 1985, there have been relatively few
published opinions interpreting this statute. To the extent such opinions are available, I have
found them very instructive. However, cases which were decided before the enactment of this
statute, and cases which interpret and apply the common law, or other statutes, are obviously
much less instructive on this issue though such cases may be very instructive in other respects.
The common law remains in effect in Virginia except to the extent it has been changed or
modified by statute. As stated by the United States District Court for the Western District of
Virginia. Section "13 .1-690 was a radical departure from the common law and statutory business
judgment standards." W.L.R. Foods. Inc. v. Tyson Foods. Inc., 155 F. R. D. 142 (W. D. Va.
194) affd, 65 F. 3d 1172 (4th Cir. 1995), cert. denied,_ U.S._, 116 S. Ct. 921, 133 L. Ed.
2d 850 (1996).
Section 13.1-690 states as follows:
A. A director shall discharge his duties as a director, including his duties as a
member of a committee, in accordance with his good faith business judgment of
the best interests of the corporation.
B. Unless he has knowledge or information concerning the matter in question that
makes reliance unwarranted, a director is entitled to rely on information. opinions,
6
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reports or statements, including financial statements and other financial data, if
prepared or presented by:
1. One or more officers or employees of the corporation '"'·hom the
director believes, in good faith, to be reliable and competent in the
matters presented;
2. Legal counsel, public accountants, or other persons as to matters
the director believes, in good faith, are within the person's
professional or expert competence; or
3. A committee of the Board of Directors of which he is not a
member if the director believes, in good faith, that the committee
merits confidence.
C. A director is not liable for any action taken as a director, or any failure to take
any action, if he performed the duties of his office in compliance 'A-·ith this section.
D. A person alleging a violation of this section has the burden of proving the
violation.
As counsel are well aware, a series of cases known as the W.L.R. Foods cases provide
an extensive discussion of Section 13.1-690. Because these cases are among the few which
discuss this statute, I \vish to quote several statements from those decisions that I find particularly
persuasive.
In this regard~ the United States District Court for the Western District of Virginia stated:
As Tyson argues, the traditional business judgment rule is represented by cases
like Unocal Com. v. Mesa Petroleum Co., 493 A. 2d 946 (Del. 1985), which
heretofore has been acknowledged in this district as an appropriate standard. C-T
of Virginia. Inc. v. Barrett, 124 Bankr. 689 (W.D. Va. 1990). This court cannot·
help but observe, however, that C-T of Virginia was decided under Virginia law
predating the enactment of 13.1-690, and it believes, as W.L.R. suggests, that
13.1-690 was a radical departure from the former common la\v and statutory
business judgment standards. Clearly the court in C-T of Virginia was correct to
the extent that it adopted a business judgment rule similar to that in Unocal, but
because its operative facts predated the change of the statute, C-T of Virginia is
of little precedential authority on the issue here presented. W.L.R. Foods. Inc. v.
Tvson Foods. 155 F.R.D. 145 (W. D. Va. 1994).
The court ·went on to state:
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The court concurs with W.L.R. 's observations that 13.1-690 is process-oriented in
that it permits inquiry into the process by which the decision was made rather than
the substance of the information processed by the director in making the business
decision. To that extent, the court rejects Tyson's argument that traditional
business judgment rule jurisprudence, as represented by such cases as Unocal and
C-T of Vin!inia, applies in this case so as to prevent Tyson to inquire about the
substance of the advice received by a director from the sources mentioned in this
statute. The question is not what some person external to the transaction, and
looking at it with perfect hindsight, might believe to have been an exercise of
reasonably good or bad judgment based on the substance of advice given. Rather,
'good faith' under the statute represents the question whether a process was
engaged that would produce a defensible business decision. The procedural
soundness of a business decision may be assessed by examining the qualifications
of the persons with whom the director consulted, the general topics, not the
substance, of the information sought or imparted and, in this court's view even
whether the advice was followed. id.
When reviewing the above-cited decision by a United States Magistrate Judge, the United
States District Court Judge stated:
The court finds that the appropriate reading of the law is the one that the
Magistrate Judge has supplied. The court is struck by the fact that when it enacted
13.1-690, the General Assembly generally chose to follow the lead of the Model
Business Corporation Act except with regard to the Model Act's reasonableness
standard for judging the propriety of director conduct. Compare Model Act
8.30(a) with Va. Code Ann. 13.1-690. See Daniel T. Murphy, The New Virginia
Stock Cornoration Act: A Primer, 20 U. Rich. L. Rev. 67, 104-109 (1985). This
signals legislative rejection of a substantive evaluation of director conduct, that is,
evaluation in terms of the rationality of the conduct. Instead, courts are required
to find some other indicia of 'good faith business judgment of the best interests
of the corporation,' which is the standard to which directors are now held pursuant
to 13.1-690.
For the most part, the statute provides this indicia in subsection B, which creates
something of a safe harbor for directors who rely on competent advice. 13.1690(8). This suggests that good faith is to be measured by the directors' resort
to an informed decision making process, not by the rationality of the decision
ultimately taken. Of course, resort to the process must itself be undertaken in
good faith: the directors must believe in good faith that their advisors are
competent to render the advice sought, and they must be aware of no facts which
would make reliance on that advice unwarranted. W.L.R. Foods. Inc. v. Tvson
Foods. Inc., 857 F. Supp. 492 (W. D. Va. 1994).
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Obviously~ Section 13.1-6.90 is process-oriented, and ~good faith'. as it pertains to the
conduct of a director. is to be measured by the extent to which the director eneaszed an informed
decision making process. Indeed, the plaintiff, in his trial brief, admits that a dir~ctor is required
to engage an informed decision making process. Ho\vever. the plaintiff argues that this standard
only applies to the decision of whether to sell the assets of a corporation or not sell such assets.
According to the plaintiff, once the decision to sell the assets has been made, the director has a
duty to obtain the highest price for the shareholders. In support of this position~ the plaintiff cites
Revlon. Inc. v. McAndrews and Forbes Holdines. Inc., 506 A. 2d 173 (Del. 1986). However,
the decision in Revlon is based upon the law in Dela\vare, and not based upon Section 13.1-690
of the Code of Virginia. As previously cited from W.L.R. Foods, "13.1-690 was a radical
departure from the former common law and statutory business judgment standards." The plaintiff
also cites C-T of Vireinia. Inc. v. Barrett, 124 Bankr. 689, 692 (W. D. Va. 1990) as further
support for the proposition that a director has a duty to obtain the highest price for the
shareholders when selling a corporation. Once again, as stated by the court in W.L.R. Foods,
"because its operative facts predated the change of the statute, C-T of Vireinia is of little
precedential authority on the issue here presented." W.L.R. Foods. Inc. v. Tvson Foods. Inc., 155
F. R. D. 142 (W. D. Va. 1994).

In accordance \\'ith this statute, a director, when engaging in an informed decision making
process. may rely upon such information as that provided by legal counsel, public accountants,
or other qualified persons, unless he has knowledge or information concerning the matter which
makes reliance unwarranted. If a director complies \Vith this process, paragraph C of this statute
provides him a "safe harbor" and an exception to liability. As stated in W.L.R. Foods, "the
General Assembly has insulated not only the directors, but the actions they have taken, so long
as those actions were taken pursuant to 690." 857 F. Supp. 492. In this regard, the Supreme
Court of Virginia has stated with reference to the standards of conduct described in Code Sec.
13.1-690, that "a 'safe harbor' is provided to a director who does comply with those standards."
Commonwealth Transport. Comm'r. v. Matviko, 253 Va. 1, 6 (1997). See Curlev v. Dahlgren
Chrysler-Plvmouth-Dodee. Inc .. 245 Va. 429, 433, (1993).
Paragraph B of Sec. 13.1-690 provides that a "person alleging a violation of this section
has the burden or proving the violation." In this regard, the Supreme Court of Virginia has
stated, that absent a conflict of interest, "a party challenging the actions of the Board of Directors
has the burden of proving that the challenged action was not undertaken in accordance with the
Director's good faith business judgment of the best interests of the corporation." Izadpanah v.
The Boeine Joint Venture, 243 Va. 81, 83 (1992).
It is now appropriate to discuss whether defendants A. S. Cappellari and Rose Mary
Cappellari, as directors of MBS, followed an informed decision making process during the events
preceding the sale of the assets of MBS. I will attempt to discuss these events chronologically
and I emphasize that the burden is on the plaintiff to prove that an informed decision making
process was not engaged.
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Exhibit 61 is a report prepared by James T. Shepherd, a Certified Public Accountant. and
dated July 15. 1996. The report is addressed to Amerigo S. Cappellari and states that it was
prepared pursuant to Mr. Cappellari's request. In his report, Mr. Shepherd estimates the fair
value of MBS to be $2~008~300. This estimation includes $240,900 as the value of marketable
securities that were O\vned by MBS but not purchased pursuant to the subsequent Asset Purchase
Agreement. When the stated value of the marketable securities is subtracted. this report places
a value of $1,767,400 on the remaining assets of MBS. The report also states that the estimate
of fair value "does not take into consideration any discounts for marketability or minority
interests." (Exhibit 61) Obviously, at this point in time, no consideration is given to the
financial impact of a competing building supply business opening in the immediate area as later
suggested by defendant David L. Cappellari.
On September 18, 1996, defendant David L. Cappellari resigned as officer and director
of MBS. (Exhibit 2) In his letter of resignation, defendant David L. Cappellari states: "during
the next several months, I intend to explore the option of opening my O\Vn building supply
business." (Exhibit 2) The letter is addressed to the plaintiff and defendants A. S. Cappellari
and Rose Mary Cappellari. As of this date, at the very latest, all parties \Vere aware of the
possibility of defendant David L. Cappellari opening a business that would be in direct
competition with MBS.
On October 7, 1996, the plaintiff called a special meeting of the stockholders of MBS.
The plaintiff and defendants A. S. Cappellari, Rose Mary Cappellari, and David L. Cappellari
were present during this meeting. According to the minutes of the meeting. plaintiff asked
defendant David L. Cappellari "how long he had been looking for a new site and if he had
chosen one." (Exhibit 5) Plaintiff also asked defendant David L. Cappellari "how long he had
been planning to leave the company." (Exhibit 5) Defendant David L. Cappellari declined to
discuss "any of his current or future plans." (Exhibit 5) Also, according to the minutes of this
meeting, plaintiff offered to sell his stock in MBS for $1,000,000. Because plaintiff owned
approximately 20% of the stock, an extrapolation of this offer would value the total stock of
MBS at $5,000,000. "No action was taken in this matter." (Exhibit 5)
The minutes of the meeting on October 7, 1996, further state: "David Cappellari stated
that depending on what direction the company was going to take, he may be interested in
purchasing the assets of Moneta Building Supply, Inc." (Exhibit 5) During his testimony at trial,
plaintiff disputed the accuracy of these minutes and testified that defendant David L. Cappellari
only indicated interest in buying~ of the assets of MBS. Defendant A. S. Cappellari, during
his testimony at trial. confirmed the accuracy of the minutes as written. Despite this factual
conflict, all parties \vere aware on October 7, 1996, that defendant David L. Cappellari was
considering as an option the purchase of some, if not all, of MBS' s assets. When plaintiff "was
asked if he would be interested in purchasing the assets, he said that he was not interested."
(Exhibit 5) Therefore, according to the minutes of this meeting, which I find to be the better
evidence, on October 7, 1996, defendant David L. Cappellari was possibly interested in
purchasing the assets of M~S. Plaintiff was not.
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On October 7, 1996, defendant A. S. Cappellari asked Bill Johnson, the accountant for
MBS, to provide defendant David L. Cappellari with certain financial information concerning
MBS. On October 8, 1996, defendant David L. Cappellari and MBS entered into a
Confidentiality Agreement. (Exhibit 62) At this point in time, defendant David L. Cappellari
was a stockholder of MBS, and because of the executed Confidentiality Agreement and the
information that was then available concemin~ who was interested in purchasing the assets of
MBS and who was not, in my opinion, defendant A. S. Cappellari did not breach his fiduciary
responsibilities to MBS by providing this financial information to defendant David L. Cappellari
as a potential purchaser of the assets of the company. Indeed. as testified at trial, companies
regularly provide such information, in confidence, to potential purchasers.
On October 16, 1996, the plaintiff filed an action in this court pursuant to Sec. 13.1-747
of the Code of Virginia requesting dissolution of MBS and a preliminary injunction. This was
the second petition for dissolution of MBS filed by the plaintiff, the first being a counterclaim
to the Motion for Declaratory Judgment filed by defendants David L. Cappellari, A. S. Cappellari
and Rose Mary Cappellari in this court on September 9, 1994. A hearing on the second Petition
for Dissolution and Injunctive Relief was held before this Court on October 24, 1996. During
this hearing, the plaintiff testified that "[a]fter Dave announces his opening and comes out of the
ground, you can pretty much shut it down by about a third right then." (Transcript of 10/24/96
hearing at 97) The only reasonable interpretation of the stated testimony of the plaintiff is that
the plaintiff believed that competition from a building supply business owned and operated by
defendant David L. Cappellari would reduce the value of MBS by a third. At the conclusion of
this hearing, this Court denied plaintiffs re_quest for an injunction.
In mid October, 1996, defendant David L. Cappellari retained the services of Hope Player,
a Certified Public Accountant, to provide an evaluation of MBS.
On October 16, 1996, defendant David L. Cappellari received a commitment from the
First National Bank of Altavista for a loan to open a new building supply business. (Exhibit 55)
On November 13, 1996, Hope Player submitted her report in which she states "that the
fair market value of Moneta Building Supply, Inc. is $1,300,000 as of September 30, 1996."
(Exhibit 8 at p. 2)
By letter dated November 15, 1996, Bruce C. Stockberger, legal counsel for defendant
Capps Home and Building Center, Inc., submitted the Asset Purchase Agreement executed by
defendant Capps Home and Building Center, Inc .• \Vhich was defendant David L. Cappellari's
new corporation, to J. Lee Osborne, legal counsel for defendants A. S. Cappellari and Rose Mary
Cappellari. (Exhibit 6) Obviously, defendants A. S. Cappellari and Rose Mary Cappellari were
represented by legal counsel during this process. Indeed, the plaintiff did not contest at trial
whether there was such legal representation. Rather, plaintiff argued at trial that defendants A.
S. Cappellari and Rose Mary Cappellari improperly delegated their fiduciary duties as directors
to legal counsel, a point that I will subsequently address. It is sufficient at this point to state that
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Sec. 13.1-690(B)(2) permits reliance upon legal counsel, absent knowledge or information that
makes such reliance un\varranted.
The letter of transmittal dated November 15, 1996, states that the defendant David L.
Cappellari "has made arrangements for bank financing to provide the cash required to close this
transaction if it is approved by the Board and stockholders." (Exhibit 6) The letter also states
that the "offer shall expire if not accepted by November 23, 1996. Time is of the essence."
(Exhibit 6) Attached to the Asset Purchase Agreement was the report prepared by Hope Player
and Associates, dated November 13, 1996. (Exhibit 8) Also attached to the Asset Purchase
Agreement was Exhibit A. a legal description of the real property upon which lv1BS was situated,
as prepared by a surveyor; Exhibit B, a balance sheet of Moneta Building Supply as of September
30, 1996; and Exhibit C, a reference to the pending suit requesting dissolution of MBS that was
initiated by plaintiff.
On November 19, 1996, a special meeting of the Board of Directors of MBS was held at
the residence of defendants A. S. Cappellari and Rose Mary Cappellari. As previously discussed,
Mr. and Mrs. Cappellari were present and acted as the two remaining directors of MBS. The
minutes of this meeting state:
The directors revie\ved the evaluation of Moneta Building Supply by Hope Player
and Associates and the proposed Asset Purchase Agreement, whereupon the
directors were unanimous in deciding that the offer appeared on its face to be
reasonable and one that if accepted by the shareholders of Moneta Building
Supply, Inc. \vould be in their best Interests. (Exhibit 9)
Defendant A. S. Cappellari testified at trial that throughout this process he had the services
of legal counsel and relied upon their advice. Defendant A. S. Cappellari further testified at trial
that when evaluating the report submitted by Hope Player, he considered the balance sheet of
MBS as of September 30: 1996. When considering this balance sheet, he followed the following
process, in accordance with his experience: he went to the listed total assets of :MBS
($1,644,959.35) and subtracted the listed total current liabilities ($287,428), arriving at a balance
of $1,357,531.35. Defendant A. S. Cappellari testified that this amount of total stockholders'
equity was very close to the amount of the purchase price provided by the Asset Purchase
Agreement.
As previously discussed, the directors voted unanimously to accept the offer, and to direct
the President to sign the Asset Purchase Agreement, subject to the reserved right of negotiation,
and to submit the offer to the shareholders with no recommendation. (Exhibit (9)
The minutes of this meeting further state:
The next item of business to come before the meeting was a decision \vhether to
hire an independent Certified Public Accountant or other valuation expert to
evaluate whether the valuation report reflects fair market value of the assets of
12
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Moneta Building Supply to be purchased and whether the offer from Capps Home
and Building Center, Inc. is consistent therewith and upon motion duly made and
seconded, the directors voted unanimously to do so. (Exhibit 9 at p. 2)
In accordance \Vith this action of the Board of Directors, Dr. Larry Lynch subsequently submitted
a report dated December 12, 1996, which was an independent evaluation of the report prepared
by Hope Player. (Exhibit 13) This report was submitted to all shareholders in advance of the
special meeting of the shareholders on December 20, 1996.
On November 21, 1996, Bruce C. Stockberger, as counsel for defendant Capps Home and
Building Center, Inc., submitted a revised Asset Purchase Agreement to J. Lee Osborne, as
counsel for defendants A. S. Cappellari and Rose Mary Cappellari. (Exhibit 10) Again, the
involvement and participation of legal counsel is noted. This revised Asset Purchase Agreement
made adjustments for the marketable securities owned by MBS and the assumption by the
purchaser of MBS ~ s accounts payable. Defendant A. S. Cappellari testified at trial that these
adjustments did not significantly affect the proposed purchase price, and as I have previously
ruled, these adjustments were within the reserved right to negotiate.
On November 22, 1996, notice was given to all shareholders of the special meeting of the
shareholders of MBS on December 20, 1996. (Exhibit 14) The purpose of this meeting was to
allow the shareholders to consider and vote upon the proposed Asset Purchase Agreement, and
the purpose of the meeting, and the procedures for the meeting, were set forth in detail. At the
conclusion of the notice the following is stated: "If you have any questions or concerns you are
invited to contact Mr. J. Lee Osborne, counsel for the undersigned," A. S. Cappellari, President
of MBS. (Exhibit 14) Again, I find documentary corroboration of defendant A. S. Cappellari's
testimony of the involvement of legal counsel throughout this process.
By letter dated December 10, 1996, and addressed to defendants A. S. Cappellari and
Rose Mary Cappellari, the plaintiff offered "to purchase the assets described in the Asset Purchase
Agreement dated November 15, 1996, for the same amount provided for in that Asset Purchase
Agreement plus $400,000.00." (Exhibit 27A) The letter requested a "response to this offer not
'later than 3:00 p.m. on December 13, 1996." (Exhibit 27A) This date was seven days in
advance of the special meeting of the shareholders of MBS.
On December 12, 1996, Dr. Larry Lynch issued his report concerning the fair market
value of MBS and his evaluation of the Asset Purchase Agreement. Dr. Lynch determined the
effective purchase price in the Asset Purchase Agreement to be $1,316,947. Through the use of
several methods, he determined different values for MBS ranging from $1,357,531 to $1A49,746,
with an average value of $1,389,604. This average value was therefore $72,657 higher than the
effective purchase price in the Asset Purchase Agreement. Nevertheless, Dr. Lynch stated:
However, taking into consideration the fact that the going concern assumption may
be affected by the loss of key personnel and pending litigation, it is the opinion
of the author that ... the total effective purchase price of $1,316,947 ... is a fair
13
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and reasonable offer for [MBS] based on information available as of September
30. 1996. (Exhibit 13)
On December 13, 1996, the plaintiff filed another Bill of Complaint in this court
requesting judicial dissolution of MBS and an injunction to prevent the special meeting of the
shareholders on December 20, 1996. A hearing was held before this Court on this Bill of
Complaint on December 17, 1996, and this court denied plaintiffs request for an injunction.
By letter dated December 19, 1996, and addressed to defendants A. S. Cappellari and
Rose Mary Cappellari, the plaintiff offered "to pay $600,000 more than Capps for the same assets
as set forth in the November 15, 1996, Asset Purchase Agreement." (Exhibit 20)
On December 20, 1996, a special meeting of the shareholders of MBS was conducted to
consider and vote upon the Asset Purchase Agreement pursuant to the earlier notice. Present
during this meeting were the plaintiff and defendants A. S. Cappellari and David L. Cappellari,
and defendant A. S. Cappellari held the proxy of defendant of Rose Mary Cappellari. Therefore,
the holders of all issued and outstanding shares of stock in MBS were either present or
represented. All parties to this proceeding, including the defendant MBS, were represented by
legal counsel and all such counsel were present. Defendant A. S. Cappellari as President of MBS
presided over the meeting. The minutes of this meeting state that the valuation reports prepared
by Hope Player and Dr. Larry A. Lynch had been previously provided to all shareholders.
(Exhibit 17) Defendant A. S. Cappellari stated that the "approximate value of the corporation
under the Agreement is $1 ,300,000." (Exh~bit 17) The minutes further state:
A. S. Cappellari stated that the offer to purchase was considered by the Board of
Directors of the corporation, which, finding it to be reasonable and fair on its face,
resolved to sign the agreement in order to preserve the offer for consideration by
the shareholders, the agreement itself being subject to shareholder approval. The
Board referred the agreement to the shareholders for consideration without
recommendation. (Exhibit 17)
According to the minutes, A. S. Cappellari further "stated that Dr. Lynch's opinion
confirmed that the offer by Capps was reasonable and fair." (Exhibit 17)
During the following discussion of the Asset Purchase Agreement. defendant A. S.
Cappellari acknowledged plaintiffs offer to purchase MBS on the same terms as the Asset
Purchase Agreement plus an additional $600,000. Defendant A. S. Cappellari also acknowledged
an offer from plaintiffs counsel by which the plaintiff offered to sell his stock in MBS for a
price of $800,000. After discussion of the Asset Purchase Agreement and the nvo offers made
by the plaintiff, defendant A. S. Cappellari "then declared a recess of the meeting so that all
parties concerned could consult with their respective counsel." (Exhibit 17) Again, there is
. documentation of legal counsel having provided their advice throughout this entire process.
Following the recess, defendant A. S. Cappellari called for a vote on the issue of the ratification
of the Asset Purchase Agreement. The plaintiff voted against the motion. defendant A. S.14
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Cappellari voted in faYor of the motion, and also voted the shares of defendant Rose Mary
Cappellari, pursuant to written proxy, in favor of the motion. Defendant David L. Cappellari.
abstained from voting. The Asset Purchase Agreement was therefore accepted by a vote of more
than two-thirds of all the votes entitled to be cast on the issue of sale of the assets of MBS.
The evidence presented at trial clearly demonstrates that defendants A. S. Cappellari and
Rose Mary CappellarL as directors of MBS, engaged in an informed decision making process that
would produce a defensible business decision, as required by Sec. 13.1-690 of the Code of
Virginia, and as that statute is interpreted by the previously discussed decisions in W.L.R. Foods.
Throughout the process that is required by Sec. 13.1-724 for the sale of a corporation's assets,
the defendants were represented by legal counsel. Defendant A. S. Cappellari testified that he
relied upon the opinions of his counsel, as permitted by Sec. 13 .l-690(B )(I), and this testimony
was sub.stantially corroborated by other testimony and certain exhibits. The directors further
relied upon the opinions of Certified Public Accountants, namely Hope Player and Dr. Larry
Lynch. The directors also relied upon the information contained in the balance sheet of MBS and
by following the process described by defendant A. S. Cappellari (subtracting total current
liabilities from total current assets), the directors arrived at a figure generally consistent with the
purchase price provided in the Asset Purchase Agreement.
What is more important, however, is not what the evidence demonstrates, but rather, what
the evidence does not demonstrate. The plaintiff has the burden of proving that the defendants
A. S. Cappellari and Rose Mary Cappellari did not engage in an informed decision-making
process that would result in a defensible bu~iness decision. This he has failed to do.
There remains the issue of the good faith of the directors. As stated previously, a director
may rely upon the information and opinions of certain experts, and may claim the benefit of the
"safe harbor" provision of Sec. 13.1-690(C), unless he has knowledge or information that makes
such reliance unwarranted. Sec. 13 .I-690(B). In this regard W.L.R. Foods, states:
Of course, resort to the process must itself be taken in good faith: the directors
must believe in good faith that their advisors are competent to render the advice
sought, and they must be aware of no facts which would make reliance on that
advice unwarranted. W.L.R. Foods. Inc. v. Tvson Foods. Inc., 857 F. Supp. 496
(W.D.Va. 1994).
If one were to set aside the process-oriented requirements of Sec. 13.1-690, the most
troubling aspect of this case would become the question of why the directors did not accept
plaintiffs offer of an additional $600,000. No one at trial suggested that plaintiff was not
financially capable of paying such a price. In the context of Sec. 13.1-690, this issue bears only
upon the good faith of the directors, and the extent to which their reliance on the opinions of
experts was warranted. It is not the prerogative of the court to substitute its opinion for that of
the directors, or to decide with the benefit of hindsight, what I feel the best decision would have
been.
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As stated previously, it is my opinion that Sec. 13.1-690 alters previous case law that
required a director to maximize profits and to accept the highest bid when selling the assets of
a corporation. Sec. 13.1-690 requires a director to act in accordance with "his good faith business
judgment of the best interests of the corporation." In this regard, it is my opinion that a director
may consider not only the quantity of an offer to purchase assets. but the quality of the offer.
Moreover, the best interests of a corporation may not always be served by accepting the highest
price for assets.
The plaintiff alleges in his amended Bill of Complaint the follov.dng:
In voting in favor of the sale, A. S. Cappellari stated that he considered not only
the best interests of MBS and its stockholders in evaluating Capps' offer, but that
he also considered the best interests of MBS' s employees and customers as well.
This was improper, and was a breach of his duties toMBS and its shareholders.
(Amended Bill of Complaint, pp. 12-13)
I disagree with plaintiffs allegations, and believe that a director, when acting in good faith and
in the best interests of a corporation, may consider such factors, and is possibly required to do
so under certain circumstances. The decision rendered by the Supreme Court of Virginia in Glass
v. Glass, 228 Va. 39, 321 S. E. 2d 69 (1984) predates passage of Section 13.1-690 and therefore
may be of questionable precedential authority as it pertains to general standards of conduct for
a director of a corporation. Nevertheless, there is a statement in Glass that was partially quoted
by both the plaintiff and the defendants. The statement, in its entirety, is as follows:
The sale of a majority stock interest by an officer or director may result in a
breach of his fiduciary duty, however, if the circumstances indicate that the
purchasers will loot or mismanage the corporation, or if the sale involves fraud,
misuse of confidential information, wrongful appropriation of corporate assets, or
personal use of a business advantage that rightfully belongs to the corporation.
228 Va. at 48 (emphasis added)
If, under Glass: an officer or director could be held liable for breach of fiduciary duty
when selling his majority stock interest if the purchasers will loot or mismanage the corporation,
then it necessarily follows that a director, under the same circumstances, must consider when
selling a majority stock interest whether the purchasers will loot or mismanage the corporation.
Failure to do so would violate his fiduciary duty.
In the context of this case, I believe this statement from Glass has applicability to a
director's good faith business judgment of the best interests of the corporation, and it is
immaterial that Glass involved the sale of stock and this case involves the sale of assets. The
requirement of good faith on the part of a director, as opposed to a shareholder, remains the
same. Therefore, it is my opinion that the defendant A. S. Cappellari, in the exercise of good
faith business judgment, could legitimately consider, as stated in the minutes of the special
shareholders' meeting on December 20, 1996, "the best interests of the employees of the
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corporation as well as other non-monetary factors including the business·s customers, continuity
of management and the realistic threat to the corporation from competition if the property were.
not sold to Capps." (Exhibit 17 at p. 2) A corporation consists of people. and as Dr. Bonomo
testified. the smaller the corporation, the more important the people are. Not only could
defendant A. S. Cappellari consider the welfare of the employees of the corporation, but could
also consider the relationship of the customers to the corporation. Such relationships constitute
a valuable asset of a corporation, and in fact in this instance an amount of $175~000 was paid for
such good will. In this regard, the minutes of the special meeting of the shareholders on
December 20, 1996, state: "Mr. Willard stated his opinion that if you split up the component
parts of the business and offered them to bid to individuals in the trade, that the average price
for the equipment, real estate and business would be well in excess of Dave's offer." (Exhibit
17 at p. 2) A reasonable interpretation of this statement would be that the plaintiff intended to
split the corporation, sell the component parts, and thereby dissolve the corporation.
In exercising good faith business judgment, the defendant A. S. Cappellari could
legitimately consider. as he testified at trial, the number of lawsuits instituted by the plaintiff
against MBS and the number of times that the plaintiff requested that NIBS be dissolved.
Moreover, the minutes of the meeting on December 20, 1996, indicate that the plaintiff offered
to sell his stock for a price of $800,000. When extrapolating this offer from a basis of plaintiffs
20o/o interest, a value is placed on the total stock of $4,000,000 and a value of $3,000,000 is
placed upon the 75% interest owned by defendants A. S. Cappellari and Rose Mary Cappellari.
When defendant A. S. Cappellari offered to sell his shares and the shares of his wife at the same
rate offered by the plaintiff, the plaintiff declined comment. As previously discussed, plaintiff
declined comment in response to a similar offer by defendant A. S. Cappellari to sell his shares
during the meeting on October 7, 1996.
Essentially, defendant A. S. Cappellari testified at trial that he questioned the sincerity of
plaintiffs offers and the motivation for plaintiffs offers. It is not necessary for me to state an
opinion in this regard. Rather, it is my opinion that the plaintiff has failed to prove that the
defendants A. S. Cappellari and Rose Mary Cappellari failed to exercise good faith business
judgment of the best interests of the corporation and failed to prove that their reliance on the
information and opinions of certain experts was unwarranted. Furthermore~ for the reasons
already stated, I find that plaintiff has failed to prove that the reliance of the defendant was
reliance in blind faith as prohibited by Sandburg v. Virginia Bankshares. Inc.: 891 F. 2nd 112
(4th Cir.1989).
The plaintiff also argued that the defendant A. S. Cappellari violated his fiduciary duties
as a director of MBS by improperly delegating his duties to his attorneys. In my opinion, the
plaintiff has failed to prove as a matter of fact that such delegation occurred. Rather, it is my
opinion that the defendant A. S. Cappellari relied upon the opinions of legal counsel, and for the
reasons already stated. such reliance is permitted by Sec. 13.1-690.
The plaintiff also argued that the defendant Rose Mary Cappellari violated her fiduciary
duties as a director of MBS by improperly delegating her duties to her husband. In support of
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this argument, the plaintiff presented at trial testimony fron1 an earlier deposition given by
defendant Rose Mary Cappellari. In this deposition, defendant Rose Mary Cappellari does indeed
make statements concerning relinquishment to her husband of the decision concerning the sale
of the assets of MBS. Further evidence established, however, that Mrs. Cappellari was extremely
distraught because of the decision of her son, defendant David L. Cappellari, to leave MBS.
Other evidence established that she was hospitalized during the month of December, 1996, and
during the period immediately preceding the special meeting of the shareholders on December
20, 1996. Moreover~ \vhen the evidence is viewed in its entirety, it is not clear whether Mrs.
Cappellari was addressing her duties as director of MBS or was confused concerning the proxy
she granted to her husband as a shareholder of MBS. Nevertheless, Mrs. Cappellari stated in her
deposition that she was convinced that her husband \vould act in the best interests of MBS. In
this regard, Sec. 13 .1-690(8)( 1) permits a director of a corporation to rely upon information and
opinions of"[o ]ne or more officers or employees of the corporation whom the director believes,
in good faith, to be reliable and competent in the matters presented." Again. such reliance is
permitted unless it is unwarranted. Therefore, Sec 13.-690 would permit Mrs. Cappellari, as
director, to rely upon the information and opinions of her husband. unless she had knowledge or
information which would make such reliance unwarranted. The plaintiff has the burden of
proving such unwarranted reliance, and in this instance, proving an improper delegation of
authority. It is my opinion that the plaintiff has failed to do this.
Consequently, the allegations stated in Count I of plaintiffs amended Bill of Complaint
are allegations against defendants A. S. Cappellari and Rose Mary Cappellari in their capacity
as directors of MBS. In a closely held corporation such as MBS in which the directors are also
the majority shareholders, individuals, as directors, are held to one standard of conduct, but as
shareholders, they are held to another standard. To emphasize this distinction, I feel it
appropriate to address the actions of defendants A. S. Cappellari and Rose Mary Cappellari as
shareholders.
As already discussed at length, directors must comply with the general standards of
conduct set forth in Sec 13.1-690. Directors owe certain fiduciary duties to the corporation, but
shareholders are not held to these same standards. The shareholders own the corporation, and
in this regard, they have certain rights and responsibilities. Sec. 13.1-747, a statute with which
the parties to this proceeding are well familiar, provides certain protection to shareholders from
conduct that is illegal. oppressive, fraudulent, or wasteful. When addressing the predecessor to
this statute, the Supreme Court of Virginia stated:
It provides an additional remedy for the protection of the rights of stockholders,
particularly minority stockholders. This remedy is in addition to the rights
theretofore afforded stockholders under both the State law and the corporation's
charter and bylaws. Bavlor v. Beverly Book Companv, 216 Va. 22. 24, (1975).
Having these rights, it necessarily follows that shareholders have the responsibility of not acting
in a manner that would violate Sec. 13.1-747.

18

258

Short of violating Sec. 13.1-747, it is my opinion that shareholders O\\n their stock and
they can vote their stock. In this regard, I find Glass to be particularly instructive. Though
plaintiff argued that Glass pertains to the sale of stock rather than the sale of assets, I find this
distinction to be material only to the extent of distinguishing the duties of directors and
shareholders. To the extent that each owes duties to the corporation, these duties apply equally,
in my opinion, to instances of selling stock and ·selling assets. Moreover, the effective date of
Sec. 13.1-690 has no bearing on the applicability of Glass to the conduct of a shareholder since
Sec. 13.1-690 applies only to directors.
In Glass, the Supreme Court of Virginia stated: "In general, shareholders may dispose
of their stock as they see fit." 228 Va. at 48.
Regarding the actions of the majority stockholders in Glass, the Supreme Court stated:
The majority had a right to sell or not to sell. Although the exercise of the right
not to sell, might, and in this case did, result in the minority stockholders having
to sell their stock at a discount, such a ,possibility is one of the inherent risks
incident to O\\nership of a minority interest in a closely held corporation. 228 Va.
at 50
After affirming the trial court's ruling of sustaining the defendants' demurrer in Glass, the
Supreme Court described the actions of the defendants as follows: "Their actions being lawful,
whether they acted in the spirit of actual malice, hostility, or ill will towards plaintiffs is of no
legal consequence." 228 Va. at 54
In this case, I rule that when defendant A. S. Cappellari voted his shares of stock and the
shares of stock of his wife by proxy in favor of the Asset Purchase Agreement, he did not act
as a shareholder in a manner that was illegal, oppressive, fraudulent, or wasteful. Experts
testified at trial for both the plaintiff and the defendants concerning the value of the assets of
MBS. I found each expert impressive in his or her own regard and felt that I was able to follow
and understand their testimony and the questions of counsel. Each expert defended his or her
opinion in a manner that was consistent with a defensible business judgment. Nevertheless, I
heard opinions of the value of the assets of MBS ranging from approximately $800,000 as
testified by Dr. Bonomo, to a value of $5,000,000 as initially stated by the plaintiff. The wide
discrepancy in valuation often depended upon the method utilized by the expert, and the extent
to which the expert viewed, as a financial impact, the consequences of a competing business and
the loss of key personnel. Surprisingly, from my perspective, even appraisals of the value of the
real estate varied dramatically.
I will not substitute my judgment for the judgment of the directors and shareholders of
MBS. However, in the context of this ruling, I will state that I am not convinced by the greater
weight of the evidence that the purchase price provided in the Asset Purchase Agreement and
approved by the majority shareholders of MBS, resulted in fraud, oppression!' or waste to the
corporation or its shareholders.
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I also feel it important, but not determinative, that when acting as directors, defendants
A. S. Cappellari and Rose Mary Cappellari submitted the Asset Purchase Agreement to the
shareholders without recommendation, thereby distinguishing their actions as directors from those
as shareholders.
Having found no illegality on the part of defendants A. S. Cappellari and Rose Mary
Cappellari in their capacity as shareholders, it is my opinion that they owned their stock and
could vote their stock. As stated in Glass, there are certain inherent risks in being a minority
stockholder in a closely held corporation and the plaintiff in this case has realized the
consequences of those risks, much to his understandable disappointment and frustration.
However, though the plaintiff had hoped to acquire a larger percentage of the stock of MBS
through his Stock Purchase Agreement, as long as he remained a minority stockholder, the risks
of his predicament were not unknown to him, and as he testified at trial, "business is business."
Consequently. Count I of plaintiffs Amended Bill of Complaint is dismissed for reasons
of insufficient evidence and failure to sustain the required burden of proof.
COUNT II
DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTIES
(Against defendants A. S. Cappellari, Rose Mary Cappellari and David Cappellari)
The plaintiff alleges in Count II of h.is Amended Bill of Complaint that defendants A. S.
Cappellari, Rose Mary Cappellari, and David Cappellari breached their fiduciary duty to MBS
by participating in a "scheme to transfer control of MBS's assets and business to David
Cappellari." (Amended Bill of Complaint, p. 15)
The evidence is uncontradicted that defendant David L. Cappellari resigned as an officer
and director of MBS by letter dated September 18, 1996. (Exhibit 2) There is no satisfactory
proof that before September 18, 1996, defendant David L. Cappellari schemed with his parents
to obtain control of MBS, or that he acted in any way in violation of Sec. 13.1-690 of the Code
of Virginia. After September 18, 1996, defendant David L. Cappellari did not owe a fiduciary
duty toMBS as officer and director because he was no longer an officer and director of MBS.
There is no satisfactory proof either before September 18, 1996, or after September 18,
1996, that defendant David L. Cappellari obtained information to which he was not entitled, or
that he improperly used any such information, or that he acted illegally to the detriment of MBS.
Rather, he disclosed his intention of exploring the option ·of opening his o~n building supply
business (Exhibit 2) and disclosed during the special meeting of the stockholders on October 7,
1996, that he may be interested in purchasing at least some, if not all of the assets of MBS.
(Exhibit 5) On November 15, 1996, defendant David L. Cappellari submitted, by counsel, his
offer to purchase the assets of MBS. Whether this offer was accepted was entirely within the
discretion of the corporation, as it acted through its officers, directors, and shareholders. When
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the shareholders voted upon the Asset Purchase Agreement on December
David L. Cappellari abstained and did not vote his shares of stock.

20~

I 996, defendant

The duties of defendants A. S. Cappellari and Rose Mary Cappellari as directors of MBS
were governed by Sec. 13.1-690 and 13.1-724 of the Code of Virginia during the events
preceding the sale of the corporation's assets. ..I have already thoroughly discussed and ruled
upon their actions as directors and their fiduciary duties as such, in this letter opinion as it
pertains to Count I of plaintiffs amended Bill of Complaint. I do not feel it necessary to repeat
those rulings and findings of fact, and hereby adopt them for the purpose of ruling on Count II
of plaintiffs Amended Bill of Complaint. Moreover. there is no satisfactory proof of a scheme
by defendants A. S. Cappellari, Rose Mary Cappellari~ and David L. Cappellari. that alters in any
way my previous rulings.
Count II of plaintiffs Amended Bill of Complaint is therefore dismissed for reasons of
insufficient evidence and failure to sustain the required burden of proof.
COUNT III
DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTY
(Against defendants A. S. Cappellari, Rose Mary Cappellari and David Cappellari)
Plaintiff alleges in Count III of his Amended Bill of Complaint that defendants A. S.
Cappellari, Rose Mary Cappellari and David L. Cappellari violated their fiduciary duties to MBS
by executing a plan to "bleed the company" of its profits. Specifically, plaintiff alleges that these
defendants breached their fiduciary duties to MBS by authorizing excessive salaries, bonuses and
benefits; by using company funds for personal expenses; and by receiving indemnification from
MBS for legal expenses incurred in earlier litigation.
This Count received rather limited attention at trial, both in terms of evidence and
argument, and in my opinion, this approach was appropriate in view of the other issues in
dispute.
Evidence was presented at trial concerning the salary, bonuses, and benefits paid to
defendant David L. Cappellari, but there was insufficient evidence to support a finding that these
payments were unauthorized. Rather, the evidence supports a finding that such payments were.
authorized by appropriate corporate action. Whether these payments \Vere excessive depends
upon a determination of defendant David L. Cappellari' s importance to the corporation. The
defendants presented evidence and argument to establish that he was crucial to the success of
MBS. The plaintiff presented evidence and argument to establish that the success of MBS was
the consequence of lack of competition. At any rate. I am not satisfactorily convinced that these
payments were unauthorized or excessive. Moreover, if I had found the payments to be
excessive, a determination of the amount of the excess would be speculative at best.
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There was also evidence presented concerning the salary of defendant A. S. Cappellari,
but little evidence concerning his actual duties at MBS. Defendant David L. Cappellari did
testify that his father \Vas very popular with the customers. Again, I am not satisfactorily
convinced that these payments were unauthorized or excessive.
Evidence was presented concerning payments by the company for personal expenses, such
as ham biscuits and gasoline. The evidence concerning the authorization or lack of authorization
for such payments, and the lack of clarity concerning the amount of such payments, do not permit
a recovery in this regard.
Finally, the evidence concerning the indemnification by the company for the legal
expenses incurred by the defendants during earlier litigation was very limited, yet convoluted to
the extent presented. Defendant A. S. Cappellari testified that he repaid an amount to the
corporation, but the amount of the repayment, the amount of the original indemnification, and
the extent to which indemnification was appropriate or inappropriate. \vere never clearly
demonstrated.
Again stated, the fiduciary duty of a director to a corporation is prescribed by Sec. 13.1690 of the Code of Virginia. To the extent my previous rulings apply, I adopt them in this ruling
on Count III of plaintiffs Amended Bill of Complaint.
Count III of plaintiffs Amended Bill of Complaint is therefore dismissed for reasons of
insufficient evidence and failure to sustain the required burden of proof.
COUNT IV
DERIVATIVE CLAIM TO VOID THE SALE OF MBS'S ASSETS TO CAPPS BASED ON
VIOLATION OF VIRGINIA CODE SECTION 13.1-691
(Against defendants A. S. Cappellari, Rose Mary Cappellari and Capps)
The plaintiff alleges in Count IV of his Amended Bill of Complaint that defendants A.
S. Cappellari and Rose Mary Cappellari, as directors of MBS, had a conflict of interest in the
transaction to sell MBS 's assets to Capps Home and Building Center, Inc., and being in violation
of Sec. 13.1-691 of the Code of Virginia, the transaction should be declared void. In my opinion,
the law on this issue is very clear, and I will briefly summarize that law. However, as will be
seen, my ruling on this Count of the Amended Bill of Complaint turns upon my determination
of fact.
At the time of the special meeting of the Board of Directors of tv!BS on November 19,
1996, defendants A. S. Cappellari and Rose Mary Cappellari were the only remaining directors
of MBS because defendant David L. Cappellari had resigned as officer and director of lviBS on
September 18, 1996 (Exhibit 2), and the plaintiff had resigned as officer and director of :MBS
on October 7, 1996 (Exhibit 5). Sec. 13.1-691 will therefore be interpreted and applied in the
context of defendants A. S. Cappellari and Rose Mary Cappellari being the directors ofMBS and
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also the parents of defendant David L. Cappellari, who was an officer and director of defendant
Capps Home and Building Center, Inc., which purchased the assets of lvfBS.
Subsection A of Sec. 13.1-691 provides:
A.

A conflict of interest transaction is a transaction with the corporation in
which a director of the corporation has a direct or indirect personal
interest. A conflict of interest transaction is not voidable by the
corporation solely because of the director's interest in the transaction if any
one of the following is true:
(1)

The material facts of the transaction and the director's
interests were disclosed or known to the Board of Directors
or a committee of the Board of Directors and the Board of
Directors or committee authorized, approved, or ratified the
transaction;

(2)

The material facts of the transaction and the director's
interest were disclosed to the shareholders entitled to vote
and they authorized, approved, or ratified the transaction; or

(3)

The transaction was fair to the corporation.

When interpreting Sec. 13 .1-691, in comparison to Sec. I 3.1-690. the Supreme Court of
Virginia has stated:
Furthermore, a party challenging the actions of the Board of Directors has the
burden of proving that the challenged action was not undertaken in accordance
with the director's good faith business judgment of the best interests of the
corporation. Sec. 13.1-690(B) However, when a conflict of interest as defined
in Sec. 13.1-691 exists, such as Izadpanah presented here, the burden shifts to the
directors to show that their actions complied with the requirements of that section.
Izadpanah v. The Boeing-Joint Venture, 243 Va. 81, 83, 412 S. E. 2d 708 (1992);
Giannotti v. Hamway, 239 Va. 14, 24, 387 S. E. 2d 725, 731 (1990).
According to subsection A of Sec. 13 .1-691 , a conflict of interest transaction is one in
which the director has a "direct or indirect personal interest." However~ subsection A further
provides that a conflict of interest transaction is not voidable if any one of the subdivisions 1, 2,
or 3 is true.
Subdivision 1 of subsection A has two requirements. First of all~ the "material facts of
the transaction were disclosed or known to the Board of Directors or a committee of the Board
of Directors." The minutes of the meeting on November 19, 1996, do not reflect the formation
of a committee as permitted by Sec. 13.1-689, and because there were only two directors, the
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issue of a committee becomes immaterial to this entire discussion. Concerning the knowledge
or disclosure of the directors themselves, I need not comment on this issue because the directors
knew that defendant David L. Cappellari was their son. The Asset Purchase Agreement provided
the "material facts of the transaction." The first requirement of subdivision 1, subsection A is
factually satisfied.
The second requirement of subdivision 1, subsection A mandates the authorization,
approval, or ratification of the transaction by the Board of Directors. In this regard, subsection
C requires such authorization, approval or ratification by affirmative vote of a majority of the
directors "who have no direct or indirect personal interest in the transaction." Subsection C
further provides that a ,.transaction shall not be authorized, approved, or ratified under this section
by a single director." Therefore, if either or both defendants A. S. Cappellari and Rose Mary
Cappellari had a "direct or indirect personal interest in the transaction," there was no compliance
with subdivision 1, subsection A and in fact, it would be numerically impossible to comply with
this portion of this statute because there were only two directors. Nevertheless, the factual issue
remains as to whether the directors had a "direct or indirect personal interest in the transaction."
Subdivision 2 of subsection A has two similar requirements. First of all, the personal
interest of the directors and the material fa~ts of the transaction must be disclosed to the
shareholders. As to this requirement, I find that all shareholders were a\vare of the familial
relationship and the Asset Purchase Agreement was provided to all shareholders, thereby
disclosing the material facts of the transaction.
The second requirement of subdivision 2 of subsection A mandates authorization,
approval, or ratification of the transaction by the shareholders. In this regard, subdivision D
states that "a conflict of interest transaction is authorized, approved, or ratified if it receives the
vote of a majority of the shares entitled to be counted under this subsection." Subsection D
further states that shares "owned by or voted under the control of a director \vho has a direct or
indirect personal interest in the transaction" may not be counted for purposes of authorization,
approval, or ratification of a conflict of interest transaction under subdivision 2 of subsection A.
Therefore, if the directors had a "direct or indirect personal interest in the transaction," there was
no compliance with subdivision 2 of subsection A because the votes of the shares owned by the
directors could not be counted, and the plaintiff voted his 20% of the shares of outstanding stock
against the transaction. Defendant David L. Cappellari abstained from voting his shares on this
issue. Again, the issue of whether the directors had a "direct or indirect personal interest in the
transaction" remains.
Before stating my factual determinations concerning a "direct or indirect personal interest
in the transaction," I \vish to address the issue of the burden of proof, and when this burden
shifts. I interpret Izadpanah, supra, to mean that plaintiff has the burden of proving a conflict
of interest as defined by Sec. 13.1-691. If plaintiff so establishes a conflict of interest, then the
burden shifts to the directors to prove compliance with Sec. 13.1-691. Ho\vever, if I am incorrect
in this interpretation, my rulings in this regard would remain the same. Even \Vhen shifting the
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burden of proof to the directors earlier in the proceeding, the evidence. in my opinion. weighs
sufficiently in favor of the directors.
Concerning an "indirect personal interest in a transaction." subsection B provides the
controlling definition:
B.

For the purposes of this section, a director of the corporation has an
indirect personal interest in a transaction if:
1.

Another entity in which he has a material financial interest
or in which he is a general partner is a party to the
transaction; or

2.

Another entity of which he is a director, officer or
trustee is a party to the transaction and the
transaction is or should be considered by the Board
of Directors of the corporation.

"Another entity" in the context of this case, can only apply to defendant Capps Home and
Building Center, Inc. There was absolutely no evidence presented that \vould tend to prove that
directors A. S. Cappellari and Rose Mary Cappellari had "a material financial interest" in Capps
Homes and Building Center, Inc.; or that they \Vere general partners in Capps Home and Building
Center, Inc.; or that they were directors, officers or trustees of Capps Home and Building Center,
Inc. I therefore find as fact in this case that defendants A. S. Cappellari and Rose Mary
Cappellari did not ha\·e an "indirect personal interest in the transaction" as directors of MBS.
A definition of "direct personal interest" is not provided in the statute. Nevertheless. after
considering the statutory definition of "indirect personal interest in the transaction," I am
convinced that the Legislature could only have intended a "direct personal interest" to mean a
personal interest which is much closer and much more compelling than one defmed as an
"indirect personal interest" which, I note, is most certainly not insignificant in itself.
In paragraph 44 of his Amended Bill of Complaint, the plaintiff alleges that the defendants
A. S. Cappellari and Rose Mary Cappellari "acted out of a personal desire to see their son, David
Cappellari, obtain control of MBS 's assets for an unfairly low price and out of a personal desire
to lessen the impact of taxes on their respective estates". (Amended Bill of Complaint, at p. 9)
Although this allegation was repeated at trial, there was no evidence presented by either party
concerning the tax obligation of defendants A. S. Cappellari and Rose ~lary Cappellari, or the
potential impact that the sale of the assets of MBS would have on such tax obligation.
Consequently, regardless of the issue of the shifting of the burden of proof. \vhen the evidence
is viewed in its entirety. this allegation fails as a basis for a finding of a "direct personal interest
in the transaction" on the part of the directors.
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In support of Count IV of his Amended Bill of Complaint, the plaintiff relied heavily at
trial upon the fact that the defendant, David L. Cappellari, who was also an officer and director
of defendant Capps Home and Building Center, Inc., is the son of defendants A. S. Cappellari
and Rose Mary Cappellari. During argu~ent at trial, the plaintiff seemed to invite the court to
adopt a rule that such a familial relationship constitutes a conflict of interest per se. As stated
earlier in this opinion. I decline to adopt such a per se rule, and in my opinion. \Vhether a conflict
of interest arises from a familial relationship depends upon all the attendant circumstances. As
finder of fact in this proceeding, I am entitled to use common sense and draw upon ordinary
human experience. \Vithin such ordinary human experience, there are too many commonly
kno\vn instances in which familial relationships have resulted in tremendous discord and
difficulty, and even violence. Therefore, I do not believe that familial relationships always cause
people to act in disregard of other duties owed by them.
Other than the familial relationship between son and parent, the plaintiff presented little
direct evidence that would tend to prove "a direct personal interest in the transaction." The
plaintiff did present e\·idence from his perspective concerning the manner in \Vhich the directors
implemented the corporate formalities required for the sale of the corporation's assets, the
financial information provided to defendant, David L. Cappellari, and what plaintiff considers to
be a grossly inadequate price for the assets of MBS. From this evidence and other evidence
presented at trial, the plaintiff infers that defendants A. S. Cappellari and Rose Mary Cappellari
disregarded their duties to MBS in favor of their relationship with their son. I have previously
discussed much of this evidence and will do so further in subsequent portions of this opinion.
For purposes of this portion of the opinion, I rule that plaintiffs evidence. and all the reasonable
inferences from this evidence, fail to establish that defendants A. S. Cappellari and Rose Mary
Cappellari had a 11 direct personal interest in the transaction. 11
The evidence presented by the defendant on this issue included the testimony of defendant
A. S. Cappellari. Concerning the sale of the corporation's assets, Mr. Cappellari testified that
both he and his wife very much wished to maintain the status quo, and for MBS to continue to
operate, with their son as manager, as it had in the past. Defendant David L. Cappellari, during
his testimony at trial~ confirmed this desire of his parents.
Because of the protective order that was previously entered by the court in this matter,
I will not specifically address in this opinion the finances of MBS. Nevertheless, I feel free to
state, in view of the e\·idence and argument at trial, that MBS realized substantial profits during
the years preceding the sale of its assets. The defendants A. S. Cappellari and Rose Mary
Cappellari, who jointly owned 75% of the shares of MBS's stock, received 75% of the annual
distributions. Mr. and Mrs. Cappellari are retired; they liked receiving their distributions; and
they wanted the situation to continue indefinitely.
Their son, defendant David L. Cappellari. was not satisfied with the status quo, and he
felt he had no future at :YlBS in view of the Stock Purchase Agreement granting plaintiff the right
of first refusal. David Cappellari consequently resigned as officer and director of MBS and
disclosed his intent to either open a competing business or purchase the assets of MBS.
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The evidence ovenvhelmingly established that defendants A. S. Cappellari and Rose Mary
Cappellari were most unhappy with their son and considerable discord and disharmony resulted
in their familial relationship. Defendant Rose Mary Cappellari left Bedford County~ etnotionally
distraught, and was hospitalized in December~ 1996. Defendant A. S. Cappellari testified that he
prayed his son would return to MBS, and his emotion~ during this testimony. \vas readily
apparent1 and in my opinion, sincere.
,..
In my opinion_ the defendants A. S. Cappellari and Rose Mary Cappellari did not wish
to sell the assets of MBS to their son, or to the plaintiff, or to anyone else. They wished
e\·erything to remain the same, but this was not to be. As counsel stated at trial, the golden
goose was dead.
Furthermore, I do not believe that the relationship that Mr. and tvlrs. Cappellari had with
their son caused them to act in disregard of their duties to MBS. If anything_ the opposite may
be true. and at times. their relationship with MBS may have caused them to act in disregard of
their relationship with their son.
In the end, defendants A. S. Cappellari and Rose Mary Cappellari \vere faced with a
choice among several options, none of which was the one they preferred. The decision to sell
the assets of MBS at the price proposed by Capps Home and Building Center, Inc. has been
discussed previously and will be discussed further subsequently. As to this Count of the
Amended Bill of Complaint, I determine as fact in this case that defendants A. S. Cappellari and
Rose Mary Cappellari did not have a "direct personal interest in the transaction" as I understand
the meaning of that phrase in the context of Sec. 13.1-691. Moreover, though I understand that
defendant David L. Cappellari essentially owns defendant Capps Home and Building Center, Inc.,
it is worth noting in the context of a "direct personal interest in the transaction," that the assets
of MBS were sold to Capps Home and Building Center, Inc., and not sold to David L. Cappellari
directly.
Finally, I will address subdivision 3 of subsection A. This subdivision provides that a
conflict of interest transaction will not be voidable if the "transaction was fair to the corporation."
This portion of the statute essentially requires in this case a determination of the fairness of the
price paid for the assets of MBS.
As stated previously, the testimony at trial, including expert testimony. \'aried dramatically
as to the value of MBS' s assets. These values ranged from approximately S800.000. as testified
by Dr. Bonomo for the defense, and $5,000,000 as initially indicated by plaintiff. As I have also
stated previously, the basis for this wide range of valuation depends upon the value placed upon
defendant David L. Cappellari as manager of MBS. The witnesses for plaintiff maintained that
the success of MBS \Vas the result of the lack of competition rather than the efforts of key
personnel. The witnesses for the defendants maintained that defendant Da,·id L. Cappellari was
crucial to the success of MBS, and his loss as manager, and his opening a competing business
in the area, would substantially reduce the value of MBS.
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Dr. Bonomo testified that the smaller the corporation, the more important its people are.
In this regard he provided a comparison between McDonald's and a smalJ locally owned
restaurant. I find his testimony in this regard to be the most persuasive. I further find that
defendant David L. Cappellari was extremely important to the success of NIBS. and that his
departure. and his opening a competing business, would substantially reduce the value of MBS.
Indeed, the plaintiff himself, as previously discussed, testified in a prior hearing that competition
from a business owned and operated by defendant David L. Cappellari \vould reduce the value
of MBS by a third. (Transcript of 10/24/96 hearing at 97).
In accordance with these findings of fact, I accept the testimony of Dr. Bonomo, who
valued MBS at approximately $800,000, and the testimony of Hope Player and Larry Lynch who
stated that the price provided by the Asset Purchase Agreement was fair. I determine as fact in
this case that the transaction of selling the assets of MBS was fair to the corporation, as provided
by Sec. 13.1-691(A)(3) of the Code of Virginia.
For these reasons, Count IV of plaintiffs Amended Bill of Complaint is dismissed.
COUNT V
DERIVATIVE CLAIM FOR VIOLATION OF VA. CODE SECTION 18.2-499. ET SEQ.
(Against all defendants)
In Count V of his Amended Bill of Complaint, the plaintiff alleges that all defendants to
this proceeding "combined, associated, agreed, mutually undertook or concerted together for the
purpose of willfully and maliciously injuring MBS and its business" in violation of Sec. 18.2-499,
et seq. of the Code of Va. (Amended Bill of Complaint, p. 18) My ruling as to this allegation
is based upon my findings of fact, as previously stated, and those findings are hereby adopted and
incorporated into this portion of my opinion. I make particular reference to the findings of fact
that I stated when addressing Count IV of the Amended Bill of Complaint and the allegations of
conflict of interest.
In summary, I do not believe that defendants A. S. Cappellari and Rose Mary Cappellari
conspired with defendant David L. Cappellari to injure MBS. As previously stated, I find that
defendants A. S. Cappellari and Rose Mary Cappellari wished to maintain the status quo, and for
MBS to continue to operate indefinitely as it did in the past. Their interests~ for the most part,
were at odds with the interests of defendant David L. Cappellari and not in common as proof of
a conspiracy requires. As also discussed previously, defendant David L. Cappellari, acting
through Capps Home and Building Center, Inc., made an offer to purchase the assets of MBS and
I have found no illegality in his doing so. The decision to accept the offer \Vas a decision made
by MBS, acting through its directors and shareholders, and I have found no illegality in that
regard. I have also previously found the price paid by Capps Home and Building Center, Inc.
to be fair to the corporation, meaning that there is no proof of damage to the corporation.
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Therefore, Count V of plaintiffs Amended Bill of Complaint is dismissed for reasons of
insufficient evidence and failure to sustain the required burden of proof.
COUNT VI
DERIVATIVE CLAIM FOR COMMON LAW CONSPIRACY
(Against all defendants)
In Count VI of his Amended Bill of Complaint, plaintiff alleges that all defendants to this
proceeding engaged in a common law conspiracy.
The Supreme Court of Virginia has defined a common law conspiracy as follows:
A common la\v conspiracy consists of two or more persons combined to
accomplish, by some concerted action, some criminal or unlawful purpose or some
lawful purpose by a criminal or unlawful means. Commercial Business Systems
v. Bell South, 249 Va. 39, 48, 453 S. E. 2d 261 (1995)
When ruling upon this Count of plaintifr s Amended Bill of Complaint, I again adopt and
incorporate into this portion of my opinion my findings of fact as previously stated.
A common la\v conspiracy requires proof of concerted action on the part of two or more
persons. As previously stated, I have found that defendant David L. Cappellari made an offer
to purchase the assets of MBS through his corporation, Capps Home and Building Center, Inc.,
and I have found no illegality in his doing so. Therefore, this Count fails because, generally, a
corporation cannot conspire with itself.
To the extent there are exceptions to this general rule, I rely upon my previous findings
of fact as they pertain to the actions and conduct of defendants A. S. Cappellari and Rose Mary
Cappellari.
For the reasons previously stated, I also find that there is insufficient evidence of a
criminal or unlawful purpose, or some lawful purpose having been accomplished by criminal or
unlawful means.
Furthermore, I have found the price paid to MBS for its assets to be fair to the
corporation, and as a consequence, there is no damage in the legal sense to the corporation.
Count VI of plaintifr s Amended Bill of Complaint is therefore dismissed for reasons of
insufficient evidence and failure to sustain the required burden of proof.
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COUNT VII
DERIVATIVE CLAIM FOR IMPOSITION OF CONSTRUCTIVE TRUST
(Against defendant Capps)
In this Count ofhis Amended Bill of Complaint, the plaintiff alleges that defendant Capps
Home and Building Center, Inc. has been unjustly enriched, and plaintiff requests the court to
impose a constructive trust on the assets and income of Capps Home and Building Center, Inc.
to prevent a failure of justice.
For the reasons stated, and repeatedly stated, I rule that the evidence does not present a
sufficient basis for this claim for relief.
Count VII of plaintiffs Amended Bill of Complaint is therefore dismissed for reasons of
insufficient evidence and failure to sustain the required burden of proof.
CONCLUSION
I have stated, to the extent possible, my rulings and findings of fact supporting my
decision to dismiss plaintiffs Amended Bill of Complaint. Moreover, I adopt the arguments and
authorities submitted by the defendants to this proceeding to the extent they are consistent with
this opinion.
Very truly yours,

JWUJr;mks
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IN THE CIRCillT COURT FOR BEDFORD COUNTY

RONALD L. WILLARD,
on behalf of Moneta Building
Supply, Inc., and all its shareholders,

)
)
)
)
)
)
)
)

Plaintiff,

v.
MONETA BUILDING SUPPLY, INC.,
A. S. CAPPELLARI,
ROSE MARY CAPPELLARI,
DAVID L. CAPPELLARI,
and
CAPPS HOME & BUILDING CENTER, INC.,

)
)
)
)
)
)

CH97018259-00
June 4, 1998
Case No. 97018259-00
ORDER

)
)

Defendants.

On April 20, 1998, came the parties and their counsel and announced that they
were ready for the trial of the issues joined in the Amended Bill of Complaint. Testimony was
presented on behalf of the parties, and each party rested on April 24) 1998. Whereupon, the
·Court announced it would consider the testimony, exhibits, memoranda of law filed by certain of
the parties, and the arguments of counsel, and would render its decision in a written opinion at a
later date.
On May 14, 1998 the Court rendered its written decision and opinion in accordance with
which it is ADJUDGED, ORDERED and DECREED that plaintiff's claims are dismissed, and
judgment is entered in favor of the defendants, based upon the findings of fact, conclusions of
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law, and reasons set forth in the written decision and opinion which is incorporated herein and
made a part hereof.
Plaintiff, by counsel, duly objected and excepted to all findings and rulings of the Court
adverse to the plaintiff for the reasons set forth in the motions, memoranda and arguments of
counsel for plaintiff previously filed or made herein.
The Clerk is directed to send a certified copy of this Order to counsel of record for the
parties.
ENTERED this

t..t_

1

A

J CA."C2.. ~

day of~, 1998.

Seen~

W~B.Poff

Mark D. Loftis
Sara B. Winn
WOODS, ROGERS & HAZLEGROVE, P.L.C.
First Union Tower, Suite 1400
10 South Jefferson Street
P. 0. Box 14125
Roanoke, Virginia 2403 8-4125
(540) 983-7600
Counsel for Plaintiff

GL:o:J:ESqUire
Vogel & Cromwell
Post Office Box 18188
Roanoke, Virginia 24014
Counsel for Plaintiff
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/Wiliiain R. Rakes
M. Christina Floyd
GENTRY, LOCKE, RAKES & MOORE
10 Franklin Road S.E.
Suite 800
Roanoke, Virginia 24038-0013
(540) 983-9300
Counsel for Defendants David Cappellari
and Capps Homes & Building Center, Inc.

~---~~00-wn~~~-------------------Patrick T. Fennell, Esq.
CARTER, BROWN & OSBORNE, P.C.
1401 Franklin Road S.W.
Roanoke, Virginia 24016
(540) 982-0234
Counsel for Defendants A. S. Cappellari
and Rose Mary Cappellari

Roanoke, Virginia 24033-3366
(540) 982-1000
Counsel for Defendant Moneta Building Supply
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ASSIGN:MENTS OF ERROR
I.

II.

III.

IV.

THE TRIAL COURT ERRED IN RULING THAT THE DIRECTORS
OF MBS (A VIRGINIA CLOSELY-HELD CORPORATION) HAD NO
DUTY TO THE CORPORATION AND ITS SHAREHOLDERS TO
MAXIMIZE :MBS' VALUE IN THE SALE OF THE
CORPORATION'S OPERATING ASSETS.
THE TRIAL COURT ERRED IN HOLDING THAT THE
DIRECTORS OF MBS, WHO APPROVED A SALE OF ALL THE
CORPORATION'S OPERATING ASSETS TO THEIR SON'S
COMPANY AND IGNORED HIGHER CASH OFFERS, CO:MPLIED
. WITH THE STANDARDS OF CONDUCT FOR CORPORATE
DIRECTORS (UNDER CODE§ 13.1-690).
A.

The Trial Court Erred in Holding that the Directors
Exercised Good Faith Business Judgment Merely Because
They Relied on "Experts" and Legal Counsel.

B.

The Trial Court Erred in Holding the Attorney-Client
Privilege Applicable to the Advice the Directors Claimed
To Have Relied Upon.

THE TRIAL COURT ERRED IN RULING THAT AMERIGO AND
ROSE MARY CAPPELLARI, MAJORITY SHAREHOLDERS AND
THE SOLE DIRECTORS OF MBS, HAD NO CONFLICT OF
INTEREST WHEN THEY ACTED UPON A PROPOSED SALE OF
THE OPERATING ASSETS OF :MBS TO CAPPS, A COMPANY
WHOLLY OWNED BY THEIR SON.
A.

The Trial Court Erred in Its Intemretation of Section 13.1-691.

B.

The Trial Court Erred By Not Placing the Burden of Proof on Amerigo
and Rose Marv Cappellari to Prove That They Had No Conflict of
Interest.

THE TRIAL COURT ERRED IN FAILING TO RULE THAT THE
SALE OF lviBS' OPERATING ASSETS VIOLATED THE
DIRECTORS' COMMON LAW DUTIES OF LOYALTY AND CARE
TOMBS.
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V.

THE TRIAL COURT ERRED IN RULING THAT AMERIGO AND
ROSE MARY CAPPELLARI COULD AVOID THEIR DUTIES AS
DIRECTORS BY REFERRING THE PROPOSED ASSET SALE TO
THE SHAREHOLDERS WITH ''NO RECOMMENDATION," THEN
VOTING THEIR MAJORITY INTEREST IN FAVOR OF THE SALE
WITHOUT CONSIDERATION OF THE BEST INTERESTS OF THE
CORPORATION AND ITS SHAREHOLDERS.

VI.

THE TRIAL COURT ERRED IN RULING THAT THE MBS BOARD
OF DIRECTORS COMPLIED WITH THE REQUIREMENTS OF §
13.1-724 OF THE VIRGINIA STOCK CORPORATION ACT IN
EFFECTING THE SALE OF ASSETS TO CAPPS AND THAT THE
SALE WAS NOT VOID.

VII.

THE TRIAL COURT, BASED ON ITS ERRONEOUS RULINGS
ABOVE, ERRED IN REFUSING TO AWARD WILLARD
ATTORNEYS' FEES AND COSTS AND IN FAILING TO IMPOSE A
CONSTRUCTIVE TRUST ON THE ASSETS OF MBS SOLD TO
CAPPS .

. •i349.WPO
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IN THE CIRCUIT COURT FO~C.VIRGlWA
COUNTY OF BEDFORD

RONALD L. WILLARD,

Plaintiff

-v-

CASE NO. CH96018177-00

MONETA BUILDING SUPPLY, INC.,
A VIRGINIA CORPORATION, ET AL,

Defendants

OCTOBER 24, 1996
2:00 P.M.

HEARD BEFORE:
THE HONORABEL WILLIAM W. SWEENEY

276·

2
1

2

3

APPEARANCES:
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ROANOKE, VIRGINIA
BY: KEVIN P. ODDO, ESQ.
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RECROSS

A.S. Cappellari - direct

1

32

right?

2

A

Well, he was hired for that purpose, yes.

3

Q

But he only resigned two days ago; is that

5

A

That's correct.

6

Q

So he has been -- he has been in charge of

4

true?

7

the day-to-day operations of the company since he

8

resigned -have.

9

A

I

10

Q

-- up until two days ago.

11
12

running the company?
Oh, yes, and he has also been teaching me

A

13

certain aspects of the company that

14

Fiduciary matters, principally.

15
16

Hasn't Dave been

I

needed to know.

Now hasn't there been some discussion between

Q

you and Dave about selling him some assets of the company?

17

A

No, sir.

18

Q

There hasn't been any discussion at all about

19

selling assets?

20

A

Selling assets?

21

Q

To Dave.

22

A

He mentioned it in the meeting that he would

23
24

be willing to buy the assets of the corporation, yes.
Q

And hasn't there been discussion about some
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A.S. Cappellari - direct

1

specific assets?

2

A

No, sir.

3

Q

The Jeep?

4

A

He mentioned -- and Ron Willard was there --

5

that he would be willing to buy the assets of the

6

corporation, and that is documented in the minutes.

7

read the minutes of the meeting that Mr. Willard called, the

8

notes are documented there that David said he would be

9

interested in offering to buy the assets of the corporation.

10
11

If you

But you are telling me that you have not

Q

discussed specifically any assets, including a Jeep?

12

A

The Jeep was sold, yes.

13

Q

The Jeep was sold to him?

14

A

Yes, it was.

15

THE COURT:

To whom?

To whom?

16

17

BY MR. ODDO:

18

Q

To Dave?

19

A

To David.

21

Q

Has there been anything else sold to Dave?

22

A

Nothing.

23

Q

You agree, do you not, that the business in

20

24

The Jeep has been sold to David,

yes.

its present location is not going to be very successful in
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1
2

the future once the bypass comes around Route 122?
A

Well, you are talking about two years down

3

the road.

Let's don't go that far.

4

are only mortal human beings.

5

going to happen two years from now.

We cannot predict.

We

We cannot predict what is

The business will be successful right where

6

7

it is, because we have good contractors that are loyal to

8

us, and they will continue to do businea·~-wi~h us --

9

Q

Well, hasn't there been --

10

A

-- in that present location.

11

Q

Hasn't there been discussion among the board

12

members, former board members, including Dave and

13

Mr. Willard, about relocating the business?

14

15
16

17

A

It was mentioned in the last meeting last

year the possibility of relocating due to the bypass.
Q

And Dave was appointed to look into

additional sites for the company; is that right?

18

A

That's correct.

19

Q

And the concern was that the business might

20

not fair as well in its present location once that bypass

21

comes through; right?

22

A

That is a possibility.

23

Q

But as we now sit here today, nothing has

24

been done on that point; isn't that true?
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A.S. Cappellari - direct

1

A

That is correct.

2

Q

And in its present location with Dave

3

Cappellari opening his own building supply business, Moneta

4

Building Supply is not going to be very competitive, is it.

5

A

Only time.will tell.

6

Q

Do you want Dave to do well in his new

7

business?

8

A

I wish no harm to anyone.

9

Q

Well, Dave is the one who has got the

10

contacts and the relationships, not you; isn't that right?

11

A

Right at the moment,

12

Q

You have them?

A

Not necessarily,· no,

I

Do you

have them.
think you ar.e:-~e£t.er1
.

~

..

!

.

.

13
14

15
16

17

19

20
21

22

D

very

well,_.b~cause I
0

•

0

bu~ ....I·· t~ink

have very·.-good
,

'•o·•

help·.~·...
"·

.,

.

I can do it

f'}iave the man

•o'"

·... that i~t· 9~.!.~9.·-~ to ··:be· manage.r wh~ Mi·•.. wi:ii~rd :<rfit'commended, has
·.~15 year.fi;_expe~f.~ence, so I 'don't .~h'i.nk·~we ··.wilf7:·h-ave any)

Now why don't you want this injunction issued

Q

against Dave?
A

I am not here to answer that question.

That's not my prerogative to answer that question.

23

Q

Do you object to it being entered?

24

A

I decline to answer that question, because I
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1

2

36

am not the one on trial here.

Well, I am not putting you on trial.

Q

3

the president of the company.

4

the company feel about this injunction?

How do you feel and how does

5

A

I don't think it should be issued.

6

Q

Why is it that you don't want it -MR. BROWN:

7
8

should be

issued~

You are

He said he doesn't think it
There is a difference between

9

10

BY MR. ODDO:

11

Q

Well, do you want it issued?

12

A

I don't understand the question.

13

Q

What part of it don't you understand?

14

A

Do I want the injunction issued?

15

Q

Do you want Dave to not compete until such

16

time as we decide this?

17

A

No.

No.

18

Q

Why not?

19

A

David has broken off relationship between

20

myself and my wife.

He has gone on his own and left us

21

hanging, so that is strictly up to him.

22

and do not desire to stop him.

23

is free to do as he pleases.

24

us as parents, that's something we have to fight among

I cannot stop him

He is a free spirit, and he
The fact that he has alienated
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1

ourselves.

2

Q

37

Now you talked about Mr. Shelton.

You are

3

telling us that he is now the general manager of this

4

company?

Shelton?

5

A

Yes.

6

Q

He is the general manager?

7

A

Yes.

8

Q

And he intends to stay on at Moneta Building

9

Supply?

A
11

Q

Well, do you know if he intends to stay?

A
13

Q

Is he going to leave with Dave?

14

A

Today or tomorrow you are talking about?

15

Q

Is he going to go with Dave?

A
17

going to happen.

18

Q

Well

19

A

All I am going to do is to operate this

20

company as efficiently as I possibly can to maximize the

21

profits of this organization to all of the stockholders.

22

Now as to what the future will bring, that we'll have to

23

see.

24

Q

How much is Mr. Shelton making now as general
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A.S. Cappellari - direct

1

manager, do you know?

2

A

Not exactly.

3

Q

$40,000 a year, and you are making 30?

4

A

Yes.

5

Q

36 or 30?

6

A

30.

7

you see.

8

manager.

He gets around $40,000 a year.

Mr. Shelton will be getting a raise now,

That's what he has been making prior to becoming

9

Q

That's what I am asking.

10

A

I don't know.

11

How much is he --

I haven't decided yet what the

raise will be.

12

Q

Is he going to make 90 or 100,000?

13

A

Oh, no, no.

14

Q

And what was Dave making in his position?

15

A

What was he making?

Nowhere -- nothing like that.

I -- salary wise, $9,700

16

a month, and then he has bonuses and so forth.

17

give you those exact figures.
MR. ODDO:

18
19

And I cannot

If I could have one more second,

Your Honor, I think I am done with the witness.

20
21
22

23
24

BY MR. ODDO:
Q

Do you know where Dave stands as far as how

far along he is on his -A

I know nothing about his business.
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A.S. Cappellari - direct

1

told you he has dropped a bombshell on us.
Q

2
3

39

Are you telling us there was never any

discussion about this possibly happening?

4

A

You know he was dissatisfied a long time ago.

5

You-all know that.

6

Q

Wasn't there some discussion about this

7

happening last year when·we were involved in litigation,

8

that you-all would just quit and let the company go in the

9

tank?

10

A

No.

11

Q

Didn't you have those discussions?

12

A

He has always made the statement that he,

13

naturally, would like to have interest in the company, but

14

after the judge decided otherwise, there was nothing else

15

that we could do.

16

Q

17

Wasn't that an option that you-all considered

as a way to get around the presence of Mr. Willard?

18

A

How is that?

19

Q

Just all of you quit and go open your own

20

business?

21

A

22

No.

We are not -- my wife and I are not

interested in opening up any kind of a business.

23

Q

No, with Dave.

24

A

No.

That --
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1

2

Q

40

Wasn't that discussed in response to the suit

that Mr. Willard filed last year?

3

A

No, no, no.

We were only interested in the

4

status quo, and the status quo was thrown out when the judge

5

made the decision that the buy/sell agreement was in effect.
Q

6

7

You didn't have those discussions with Dave

and your wife and Mr. Terry?

8

A

About what?

9

Q

About you-all just letting the company go?

10

You-all would just quit?·
A

Why would we let the company go?

13

Q

Form your own business?

14

A

-- we are making a good profit from it, and

11

12

After

all --

15

that's why we wanted -- we wanted to maintain the company.

16

That was the idea was to maintain the company •

17

Q

.Maintain it down the street with you and Dave

18

and your wife and not Mr. Willard.

19

least some consideration of that possibility last year?

20

21

A

know.

Didn't you-all have at

There is always those possibilities, you

There is always those possibilities.

22

MR. ODDO:

23

THE COURT:

Okay, thank you.
All right.

24
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1

Cappellari served on the board of Moneta Building Supply all

2

those years?

3

A

Yes.

4

Q

And has served as its president?

5

A

Yes.

6

Q

During all that same period of time, was

7

Mr. Willard on the board?

8

A

Yes.

9

Q

Did he serve as an officer of the company?

10

A

Yes.

11

Q

Was there ever any discussion about denying

12

him a seat on the board?

13

A

No.

14

Q

Is there any kind of contractual agreement or

15

any provision in your bylaws that requires the majority to

16

allow a minority stockholder to sit on the board?

17

A

Not that I know of.

18

Q

Insofar as distributions or dividends are

19

concerned, has Mr. Willard received his full proportionate

20

share of all dividends that have been paid?

21

A

Yes, sir.

22

Q

I believe this is what they refer to as a

23
24

Subchapter S Corporation; is that right?
A

Yes, sir.
~,j)

..."-'8

4.'t

"I:;

~'-~
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1

filed, too.

2

Q

How long ago was that?

3

A

That has been a couple weeks ago.

4

Q

Mr. Cappellari, would it be fair to say that

5

your interests in finding a new location or expanding the

6

business might be different than either Mr. Willard's

7

interests or David Cappellari's interests?
would say so.

8

A

I

9

Q

You and your wife own almost 80 percent of

10

the company; is that right?

11

A

Right.

12

Q

Almost 75 percent of the company.

13

A

Right.

14

Q

Do you have any kind of an agreement or

15

arrangement of any kind to support David Cappellari in the

16

formation of a new business?

17

A

No, sir.

Absolutely not.

18

Q

Not as an investor --

19

A

No way.

20

Q

21

directors

22

A

23

Q

24

A

not as a member of the board of

Nothing.
nor referring any business to him.
No way.
~

~tt
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CROSS-EXAMINATION

1

2
3

4

BY

MR. RAKES:
Q

Mr. Cappellari, you resigned as an officer

5

and director of Moneta Building Supply Corporation on

6

September 18, 1996; is that correct?

7

A

Yes, sir.

8

Q

At that point in time, did you want to stay

9
10

11

on as the manager of the store or were you asked to .stay on?
Tell us how that came about.
A

I had mixed emotions.

I certainly didn't

12

want to leave, you know, Bob and my dad, if that's who was

13

going to run the place, in the lurch, but, again, in

14

starting a new business, I certainly have a lot to do.

15

when they asked me to stay, I decided to stay.

16

Q

Is it correct that the board had made a

17

decision that November 1 would be your last day as an

18

employee?

19

A

That's correct.

20

Q

And that would allow from September 18 to

21

November 1 as this transition period?

22

A

That's correct.

23

Q

In fact, you resigned a few days before

24

November 1.
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1

A

Yes, sir.

2

Q

On October 22.

3

A

Yes, sir.

4

Q

What prompted you to tender your resignation

5
6

at that point?
A

This lawsuit.

Obviously, it told me that it

7

-- that it was causing more harm than it was doing any good

8

for me to be in that position.

9

Q

Now did you enter into any option agreement

10

or pick out any land or anything like that prior to

11

September the 18th when you resigned as an officer and

12

director?

13

A

No, sir.

14

Q

So what you have been describing as far as

15

making plans for this new business as far as real estate

16

location, entering into a contract to purchase real estate,

17

has taken place after September 18 when you were no longer

18

an officer or director.

19

A

Yes, sir.

20

Q

All right.

The word •manager," stay on as

21

manager during the transition period, has been used several

22

times here today.

23

of the corporation?

24

A

Is this manager of the store or manager

Manager of the store.
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1

Q

63

Okay.

So what you were doing was making sure

2

the doors stayed open helping to train people, including

3

your father.

4

A

Absolutely.

5

Q

But you were not involved in any corporate

6

decisions during that period of time.

7

A

That's correct.

8

Q

As a matter of fact, are you aware that there

9
10

have been board of directors meetings since that period of
time?

Since you went off the board?

11

A

Yes.

12

Q

But you did not attend.

13

A

Oh, absolutely, no, sir.

14

Q

And you weren't consulted about the agenda or

15

I

am aware that

what was to be taken up.

16

A

That's correct.

17

Q

Was that meeting called for, to your

18
19

understand, by Mr. Willard?
A

Let's see·here.

No, my dad did.

My dad

20

called for the board of directors meeting, and Mr. Willard

21

called one almost simultaneously.

22

Q

Okay.

Now the one we are talking about, the

23

board meeting after you left the board, is the one where

24

your last day was set as being November 1; is that right?
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1

going to say when the board meeting started.

2

I called question, you know, and I said,

3

Look, you have got to look at this thing like Dave is not

4

your son.

5

resigning, we would have met two weeks ago, and he would be

6

gone.

7

go ahead and show Dave that this is business and that's it.

8

But, no, that didn't happen.

9

If Dave was not your son and this was John Doe

I said, We can't afford to do this.

ropes.

11

never going to know the ropes.

13

Dave gets to

stay on through October so Mr. Cappellari can learn the

10

12

You have got to

Well, if you don't know the ropes by 80, you ain't·

Now after the board meeting a couple of days

Q

later, was there a shareholders meeting?

14

A

I called it.

15

Q

Did you resign as an officer and director of

16

the company?

17

A

I had no choice.

18

Q

Why do you say that?

19

A

It didn't do me any good to go to a meeting

20

for the last 10 years.

21

anything, I mean, it was strictly absolutely bury Willard.

22
23
24

Q

Anything I recommended, any motion,

Do you want Moneta Building Supply to be

liquidated and dissolved?
A

Yes, sir, I do now.

I certainly do.
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1

Q

Why do you say that?

2

A

It is declining in value as we speak.

3

Q

Are you concerned about your investment?

4

A

Major.

5

Q

After the company is dissolved and wound up,

6

do you care what Dave Cappellari does insofar as competing?

7

a

Free enterprise.

A

I wish Dave the best.

deserves it.
Q

9

Now there has been some mention today that

10

you intend to open a building supply business.

11

true?

Is that

12

A

Thaf's true.

13

Q

What effect is that going to have on the

A

I

14

value?

15
16

He

tlink i f I broke ground tomorrow on my

site, it would have a big i:ropact.

17

Q

Do you understand that if the judge enters an

18

injunction in this case it is going to apply to you as well

19

as Dave and the other shareholders?

20

A

Yes, sir.

I think that is a fair way to do

21

it.

22

billboard up tomorrow.

23

and I can be in business in one week.

24

I have got the land ready to go.

I can have my

I can do everything I need to do,

If I did that -- you know, Dave has got the
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1

contacts with the builders, I got contacts with builders, I

2

know how to set it up, I know how to buy, and I have the

3

personnel to put in place to be open in one week.

4

i~

If I opened in one week,

would

decli~e

the

5

value of Moneta Building Supply.

6

fair would be that we

7

impression of what is going on here is pretty obvious.

8

mean, sure, Dave dropped a bomb on Mr. and Ms. Cappellari.

9

You don't see them throwing rocks at each other.

10

So I think what should be

let's dissolve it.

I mean, the
I

I mean, if it was a John Doe that dropped the

11

bomb, do you think they would be sitting in the same room?

12

No.

I see what is going on.

13

MR. ODDO:

14

THE COURT:

No further questions.
All right.

Mr. Brown?

15
CROSS-EXAMINATION

16

17
18
19

BY MR. BROWN:
Mr. Willard, did you offer to sell your 20

Q

20

percent minority interest for $1 million and $250,000

21

non-compete?

22

A

You did that, didn't you?
No.

I didn't do it in that order at all.

23

This is the order it came in.

24

It was another way.

..,...

To answer your question, no.

-~

-.. . tift
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A
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Well, if the business were sold, for example,

2

at a public auction or offered to bid throughout the State

3

of Virginia to other building supply people, offer it as

4

inventory, land, equipment and name in four categories and

5

then one lump sum bid, that could be resolved in the next 30

6

days.

7

That gives me the same opportunity or

8

anybody.

Under the receivership, those people would be

9

working.

Out of the receivership, they would go to work for

10

Dave or me or whatever, but I would think they would feel

11

more comfortable knowing they have a direction than knowing

12 . they don't have a direction.
You know what is going to happen.

13

As soon as

14

Dave opens his business, he has the contacts with the

15

people.

16

ARE going to decline.

Moneta's business is going to decline, its assets

17
18
19

That's just good common sense.

All I am trying to do is put all this stuff
on an even keel and let us come out with a clean fight.
Q

You agree that if the assets are sold with a

20

receivership in a judicial proceeding that the value of the

21

assets will be greatly lower than if they were sold at some

22

other period of time.

23

24

A

I disagree.

I disagree completely.

want me to tell the Court why?
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1
2

No, I didn't ask you, but your counsel is

Q

welcome to ask you that question at the appropriate time.

3

MR. BROWN:

That's all the questions I have.

4

THE COURT:

Questions?

5

CROSS-EXAMINATION CONTINUED

6

7

8
9

10

BY MR. RAKES:
Mr. Willard, how much did you invest in

Q

Moneta Building Supply for your 19.7 percent interest?

11

A

$10,000.

12

Q

And you have received $80,000 or so, roughly,

13
14

per year for some period of time?
No.

A

We really didn't start taking bucks out

15

of it until about 10 years ago.

But I have been receiving

16

about $80,000 a year for·the past ten years, even though the

17

volume went up.
When I didn't offer to sell for $100,000

18
19

several years back,

20

that if I didn't sell, they would just bleed it to death

21

with salaries and I wouldn't make anymore money.

22

that's exactly what happened.

23

about 10 years ago, but everybody else makes double.

24

Q

I

was told by the majority

stockholders~

And, sir,

I make the same thing I did

There has been quite a bit of discussion
CENTRAL VIRGINIA REPORTERS (703)380-5017

296

Willard - Cross

82

1

about a relocation of the business to another place.

2

know Smith Mountain Lake.

3

correct?

You

You know that area; is that

4

A

Yes, sir.

5

Q

You have a number of business interests in

6

the Smith Mountain Lake area.

7

A

Yes, sir.

8

Q

You believe that you have a reputation for

9

10

being a successful businessman in the Smith Mountain Lake
area; is that correct?
like to think so.

11

A

I

12

Q

One of your businesses is a construction

13

company; is it not?

14

A

Yes, sir.

15

Q

Does your construction company buy its

16

building materials from Moneta Supply?

17

A

Moneta Building Supply?

18

Q

Yes.

19

A

We did --.everything we did on the-- what we

20

call the west side of the lake, we bought from Moneta

21

Building Supply, and everything we did on the south side of

22

the lake we bought from Smith Mountain Building Supply.

23
24

Q

Have you been a customer of Moneta Building

Supply, a substantial customer, in the last few years?
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1

2

A

I have been a customer of Moneta Building

supply, substantial, up until October of 1994.

3

Q

'94?

4

A

And now I am a minor.

5

Q

And almost all of your business since then

6

We buy very little.

has been over at Smith Mountain Business Supply.

7

A

Yes, sir.

8

Q

Do you have any sort of agreement with Smith

9

10

Mountain Building Supply to help you manage or operate your
new building supply business that you plan to open?

11

A

No.

12

Q

And you don't have any such agreement with

13

anybody connected with Smith Mountain Building Supply?

14

A

No, sir.

15

Q

With regard to the relocation of this

16

business, Mr. Willard, you believe it would have been a good

17

idea for Moneta Building Supply to have found a better

18

location and to be working toward moving to that better

19

location; is that right?

20

A

Yes, sir.

21

Q

Mr. Cappellari, Sr., believes that it would

22

be better to stay where they are.

23

testimony was?

24

A

Isn't that what his

That wouldn't -- that's what his testimony
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1

and loss statement, but in the actual accounts receivable,

2

the aging -- how much is 60 days, how much is 90 days -- and

3

you gave advice to them with regard to what they ought to be

4

doing to go out and collect those accounts receivable.

5

A

They didn't accept.

6

Q

But you have had your say, whether or not

7
8
9

10

your advice was followed.
A

I have had my say, but nothing has been done

in the last 10 years by what I said.
Q

Despite their disagreeing with everything you

11

said aberrantly, the company is still making $450,000 a

12

year, and that's after paying Mr. Cappellari's salary and

13

after paying the father's salary and after paying all the

14

expenses.

15

financial straights.

16

A

So the company is not up until this point in dire
Would you agree with that?

Mr. Rakes, the percentage factor of 86

17

percent being bills and buying from the building supply, do

18

you think for one minute that I can open up a building

19

supply or Dave can open up a building supply and without

20

some of us getting those-builders to buy from us that we can

21

open those doors?

22

My point to the Court is let's wake up.

23

Mr. and Ms. Cappellari have oppressed the point that I can't

24

make a negotiated deal with Dave.

My hands are tied.
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1

in the industry.

2

building industry.

3

start 28 villas and 45 houses.

4

a building supply.

5

I am in the real estate investment/
I am starting -- I am getting ready to
I need to be associated with

Well, if Dave opens up and we don't get this

6

injunction, you can kiss Moneta goodbye, because the only

7

way Dave can open the doors is to sell to the builders he

8

has been selling to.

9

business.

So it is going to decline Moneta's
II"~

Same thing if

I

open up.

It is going to declinepv

10

I would like to get that completely cleaned up so that it is

11

no more worry.

12

The whole idea here is everybody is saying we

13

don't want you to stop Dave from going into business, and I

14

don't want to stop him.

15

short moment.

16

way or less, because all they want to do is lower their

17

estate so they don't have to pay uncle Sam taxes.

18

I am just asking to give us the

Mr. and Ms. Cappellari, they could care one

So let the free enterprise direct my value

19

and save me.

When I say that, if you went to a public

20

auction or you went to a silent bid auction and took the

21

salient bid and went to every building supply in the three

22

states, you would have a number of people bidding on that

23

building supply when it was sold and done with.

24

have a shot, Mr. Cappellari would have a shot, I would have
.,.

.' . ~

J/1,

Dave would
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1

decisions that have been made or is it that you disagree

2

with how they go about responding to your input?

3

that you

4

A

I

disagree with how they go about doing

5

things.

6

at what has went on.

7

soul in this thing.

I mean, if you just really sit on it -- just look

8
9

What is it

I mean, since 1978, I put my heart and

Sure I invested $10,000, but I gave some
blood, I gave some

estim~tes,

I gave some construction

10

supervisors, I bought everything I ever bought in my life

11

from them.

12

In 1986, Smith Mountain Building Supply came

13

to me and says

14

Mr. Willard, we would like to open up a building supply.

15

you have any interest?

16

Building Supply, I have no interest, but this is what I

17

recommend:

18

on the south side of the lake

I said, I have an interest in Moneta

I recommend you go to Dave Cappellari and

19

discuss it with him and see if we can open up as a

20

partnership, and I would have an interest.

21

Dave, discussed it, and they fell out.

22

Do

They went to

Then when they came back to me after they

23

fell out, they said, We don't want your business on the west

24

side of the lake, but because we are going to open up a
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1

business on the south side of the lake, if you would honor

2

us if we got the right price, it would encourage us to open

3

this business.

I said fine.
That's what I did.

4

I came back to the west

5

side of lake to build my office building plaza and started

6

building the boardwalk 22 houses, and I had all anticipated

7

plans to buy from Moneta Building Supply.

8

fact, I did buy the biggest office building 100 percent.

As a matter of

9

At a sales meeting -- I had already put the

10

other building on the roof with Moneta Building Supply's ·

11

materials.

12

brought up the fact that_Mr. Cappellari, the majority

13

stockholder at Moneta Building Supply, had a lot for sale on ,

14

the market and had it for sale

15

it.

At a sales meeting one day, one of the agents

for owner for sale sign on

Could we not list that piece of property.

16

I called Dave and talked to Mr. Cappellari.

17

And their position to me was, If I don't sell it in a year,

18

I will list it with you.

19

Tuesday, and we discuss it openly.

Their position was, We

20

have 22 realtors in the business.

We are the people that PR

21

for these companies.

22

you or we can tell them to go buy somewhere else.

23

frustrated me.

24

I go back to the agents the next

We can tell people to come buy from
It

I told Dave, and he was frustrated.
The point was, after that phone conversation,
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1

they wanted me to buy from them, but they didn't want to

2

give us a dollar if they could make it all for them.

3

the essence of this whole partnership over these years.

4

That's why I am sitting here today wasting my time or

5

spending my time well in order to get this thing resolved,

6

get it behind me and get it over with.

7

Q

That's all?

8

A

And one more point I want to make:

9

That's

There is

no way of doing what to Dave is going to decline my value

10

any more than if we don't get this injunction.

11

got a fair market shot at selling this building supply.

12

Today I have

After Dave announces his opening and comes
I

13

out of the ground, you can pretty much shut it down by about

14

a third right then.

15

going.

16

of law, Mr. Rakes, and the only other thing I can protect

17

myself with is to turn back around and get in the business

18

that I started in.

We all know where those assets are

The only thing I can protect myself with is a court

19

MR. ODDO:

20

THE COURT:

21

Stand down.

Thank you.
All right.

Any other questions?

Thank you.

22
23

(The witness was excused.)

24
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1

couldn't work it out.
THE COURT:

2

Okay, fine.

That's all I need to

3

know.

4

heard?

.s

give you a few minutes to argue the case .

6

Do you want me to rule based on what I have
Or if anybody wants to say anything, I will

MR. ODDO:

Your Honor, given the lateness of

7

the hour and Mr. Rakes' statement that he doesn't

a

intend to argue, I agree with that.

9

said it better than I can say it.

10

11

THE COURT:

All right.

Mr. Willard has

Do you want to say ·

anything, Mr. Brown?

12

MR. BROWN:

No, Your Honor.

13

THE COURT:

All right.

My ruling in this

14

case is that based upon the evidence and based upon

15

the law that I do not feel that an injunction should

16

lie in this case.

17

request is denied.

18

reasons.

19

the circumstances and the law.

20

The preliminary injunction
I do not desire to give further

It is based upon all the evidence and all

The issue before the Court, I have ruled.

21

The rest is up to you as far as setting the case.

22

At this point, I would agree to go ahead and hear

23

the dissolution suit on a bench trial.

24

as if it is going to be a very lengthy thing, I

......
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Cappellari - Direct

14

1

jumped in here and started arguing the case;

2

that's not appropriate.
Go

3

a~ead,

continue.

However, I think

4

you've already asked him the question and he's

5

already given you the answer.

6

you can't just ask him the same question again.

I sustained that;

7

8

BY MR. ODDO:

9

Q

Mr. Cappellari, tell me why it's in

10

the best interests of the shareholders to sell all of

11

the assets of the company to Capps Home and Building

12

Supply.

13

A

Well, I'm trying to obtain what I think

14

is a reasonable, fair price for these assets at this

15

time.

16

consideration the employees of the company, that their

17

employment will continue uninterrupted·; also that the

18

supply -- customers that Moneta Building Supply has will

19

continue without interruption.

20

At the same time, I have to take into

Plus the fact that we are not in a

21

position, or -- my wife has moved away to West Virginia

22

and I'm left here, and she wants me to come home with

23

her.

24

the most I can for all of the stockholders involved.

So I'm trying to resolve the best I can to obtain
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1

And this was an offer that was presented.

2

There were no other offers on the table at the time this

3

offer was presented, therefore the board recommended

4

that it -- we submit it to the stockholders and let

5

stockholders decide what to do.

6

Now, after this -- after the asset sale

Q

7

is complete, you intend to liquidate the company,

8

correct; distribute all the money to the shareholders

9

pro rata?

10
11

12
13
14
15
16

17

Oh, yes, that has to follow.

A

You know

that yourself.
And as you've already indicated, you're

Q

going to move back to West Virginia?
A

Eventually, yes, as soon as I make the

settlement.
Q

I believe you've sold your house, or have

a contract on your house?

18

A

That's right.

19

Q

Explain to the Court why it's in the best

20

interests of Mr. Willard, who is a shareholder of this

21

company, to do the deal with Capps.

22

A

Well, because Mr. Willard is going to

23

obtain his 20-percent share, and according to the

24

valuations, that's all this company is worth.

So
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16

1

therefore, why would it not be to his advantage to

2

obtain the most from this company?

3

If you're thinking about liquidating,

4

which is what Mr. Willard wants to do, what is going to

5

happen if David does not buy the assets and he goes down

6

the road and in three months he opens a new business?

7

What happens to the Moneta Building Supply?

8

Building Supply is a dead duck, for the simple reason

9

that all of the customers are going to go with David,

Moneta

10

they've already said so; all of the employees are going

11

to go with David.

12

going to be left with; the little piddly stuff

13

Mr. Willard might give us, which he hasn't given us a

14

doggone thing for three or four years.

15

And what is Moneta Building Supply

He's worried about his end of the

16

bargain; he's worried about assets and values; why

17

hasn't he given us his business?

18

Q

Well, Mr. Cappellari, as we've already

19

found out from the previous hearings, he did give you

20

the business until you filed

21

A

Speak up, Mr. Oddo.

22

Q

Until you filed the first lawsuit, he was

23
24

giving you the business.

A

Very little business.
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1

Mr. cappellari, what did you do to shop

Q

2

this company around?

Did you ask anybody else whether

3

they were interested in buying it other than David?

4

A

I did not ask -- let's get this straight,

5

Mr. Oddo.

6

That was strictly his proposal.

7

brought against my wife and I has disturbed us

8

considerably.

It has caused a rift between my wife and

9

I and my son.

We did not want him to do this.

I did not ask David to buy these assets.
This action that he

We

10

begged him not to do it but he decided to do it anyway.

11

So therefore there's no scheme involved here.

12

Q

Why isn't it better for the shareholders

13

of the company to get an offer for assets of 1.7 million

14

versus 1.3 million?

15

A

That offer was not made in the proper

16

time, when another offer was already on the table and it

17

was to be voted upon at a meeting of the shareholders.

18

The other offer was rejected

19

withdrawn on the 13th, which is before the meeting that

20

we're going to have.

21

Q

not rejected; was

Just so the Record is clear, I'm going to

22

show you what's been marked as Exhibit F to the original

23

Bill of Complaint, which is Mr. Willard's letter of

24

December the lOth.

Confirm that that is in fact the

CENTRAL VIRG-INIA REPORTERS (540) 380-5017

310

Cappellari - Direct
1
2

letter?
That's the letter.

A

MR. ODDO:

3

4

18

We move that into evidence,

Your Honor.
THE WITNESS:

5

That expired on the 13th,

6

and I was advised that it was inappropriate to

7

consider this at that time because it was not

8

only bordering on illegal, but very

9

inappropriate because we already had a meeting,

10

stockholders -- shareholder meeting to consider

11

Capps's proposal.

12

13

(Counsel conferred.)

14
MR. RAKES:

15
16

May I ask a question about

this, Your Honor, for clarification?

17

Has this been delivered previously?

18

MR. ODDO:

19

MR. RAKES:

20

So you're delivering to him

on the witness stand as an exhibit a new offer?
MR. ODDO:

21
22

It's being delivered now.

I'm delivering it to him right

now.

23

MR. BROWN:

Your Honor, I --

24

THE COURT:

I'm not sure I know where we
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1

are.

2

MR. RAKES:

3

MR. 0000:

4

yet, Your Honor.

I'm not either, Your Honor.
I haven't asked a question

MR. BROWN:

5

Well, Your Honor, if it has

6

to do with a letter that had not been delivered

7

before he took the witness stand, and he's now

8

trying to deliver a letter before he can get any

9

legal advice, or Moneta Building Supply, I'd

10

object to him answering any questions.
THE COURT:

11
12

that.

I certainly would agree with

That's a matter of common sense.

13
14
15

BY MR. 0000:
Q

Mr. Cappellari, are you telling me if

16

Mr. Willard presents another offer to you before the

17

13th -- Let me back up.

18

attend the meeting on the 20th and make another offer,

19

right, if he wants to?

You have invited Mr. Willard to

20

A

We will consider it.

21

Q

So you've asked him to do that?

22
23
24

Isn't

that true?
A

That's what the letter says, right here.
MR. 0000:

CENTRAL
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1

introduced.
THE COURT:

2
3

20

I just want to make sure they

know what you've got now.

4

MR. BROWN:

5

Okay.

What are you introducing?

That's fine.

6

7
8

9

BY MR. ODDO:
The letter I've handed you dated December

Q

the 13th --

10

A

That's just exactly what it says here.

11

Q

That is your letter; correct?

12

A

Have you seen this, Judge, the letter?

13

THE COURT:

You go ahead.

14

THE WITNESS:

You go ahead.

"I can only encourage you

15

to come to the shareholders meeting and advise

16

the shareholders at that time of your intent of

17

making an offer.

18

your interest in making an offer at that time in

19

voting on the existing contract," which is the

20

one that's to be voted on.

21
22

23
24

MR. ODDO:

The shareholders can consider

Sir, if you could hand that to

the judge.
Your Honor, we'd move that in as the next
exhibit.
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1

BY MR. ODDO:

2

Q

Mr. Cappellari, you would agree, would

3

you not, that the offer that Ron presented, Ron Willard

4

presented in his letter that you've already seen was for

5

an amount greater than offered by Dave; is that right?

6

A

Well, yes.

7

Q

And you understand also that it was under

8

the same terms as that proposed by Dave; is that right?

9

A

That''s what I understand.

10

Q

Okay.

11

A

But those terms may not be true in

So your concern --

12

another situation, you see.

13

present altogether a different situation.

14

Q

Mr. Willard may want to

I'm not going to ask you that, but your

15

concerns that you have told us, what you are going to

16

consider, the employees of the company, the customers of

17

the company, and the dollar amount, are the employees

18
19

A

way.

The dollar amount -- let's put it this

The dollar amount is not the principal thing here.

20

Q

Okay; what is?

21

A

It's the unity between my wife and I, the

22

rift that it has caused between us and my son, and the

23

idea that we want to continue this business in the way

24

that it should be continued.

Because of that, plus the
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1

employees, and plus the customers.

2

business and it should continue as a thriving business.

3

4

Q

It is a thriving

The way you want to continue it is Dave

running it; correct?

5

A

If he buys the assets, that's up to him.

6

He may hire you to run it.

7

to do.

8

get rid of the assets.

9

could have come in and given us an offer, but you didn't

10

do it.

11

I don't know what he's going

That's his business.

What I'm trying to do is

You might want to come in -- you

David was the only one.
Q

I understand that.

I'm asking you,

12

though, what -- I'm trying to identify for the Court

13

what the factors are that you are considering in

14

evaluating these offers, and I want to make sure I

15

understand them.

16

company, the customers of the company, and the dollar

17

amount.

18

You've said the employees of the

Is there anything else?
MR. BROWN:

Your Honor, I'd like to

19

interpose an objection at this point.

The

20

consideration of the offer is going to be made

21

by the stockholders at the time of the

22

stockholders meeting and I think that further

23

inquiry as to what those considerations may be

24

would be inappropriate at this time.

•
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28

what I'm saying?

1

MR. BROWN:

2

Yes.

I think you're correct,

Your Honor; I ask it stand corrected.

3

THE COURT:

4

I read these things.

There's

5

a lot of reading here, and then I get a big

6

statement, and I say, Woah, did anybody read

7

this thing over before they submitted it to me,

8

or am I wrong, or should that say exactly the

9

opposite; Willard lacks clean hands.

What are

you saying?

10
11

MR. BROWN:

He lacks clean hands, Your

THE COURT:

Okay.

Honor.

12
13

I'm not trying to be

14

smart; I'm just trying to show you that it's

15

important to get these things right because it's

16

confusing enough as it is.
All right.

17

Go ahead, sir.

18

19

BY MR. 0000:
Q

20

Okay.

Mr. Cappellari, as between Ron and

21

Dave, you would rather see this company go to Dave;

22

correct?

23

A

Yes, sir, I would.

24

Q

Okay.

Now, Mr. Cappellari, when we were
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1

here last in October you testified that you intended to

2

run this company; correct?

3

Which I have done, and I think I've done

A

4

a very good job.

As you well know, circumstances have

5

changed since that time, and I think I've gone over

6

those again; I'm not going to bore the Judge with those

7

comments again.

8

circumstances have changed.

I think he understands the

9

At that time, David was going to go in

10

business for himself, and I was going to go ahead and

11

run it as best I could, but since that time David has

12

decided to do otherwise.

13

to consider now, which I've already mentioned.

14

So a new set of circumstances

So you and your wife have changed your

Q

15

mind since October 24th about wanting to run this

16

business?

17

A

Do what?

18

Q

You and your wife have changed your mind

19
20

about wanting to run this business?
I've told you that once, Mr. Oddo.

A

THE COURT:

21
22

Mr. Oddo.

23

client.

24

Don't be combative with

He's just doing his job for his

THE WITNESS:

I know, but --
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THE COURT:

1

But you're a little combative

2

with him.

He's just a lawyer doing his job, as

3

your lawyers are doing.

4

questions.

Just answer his

5

6
7

8

BY MR. ODDO:
Why don't you want to have this company

Q

liquidated under the auspices of the Court?
Isn't that what you're doing anyway,

9
10

Mr. Cappellari?
THE COURT:

11
12

Give him a chance to answer

the question.
THE WITNESS:

13

Don't you realize,

14

Mr. Oddo, and I'm sure you do, that when you

15

have a liquidation, how much do you get on a

16

dollar?

17

would it be in the interests of the stockholders

18

to liquidate this company when we can get much

19

more by selling the assets to either David or to

20

John Doe, or whoever has put in an offer?

Maybe 25, 30 cents on a dollar.

So why

21

22

BY MR. ODDO:

23

Q

What about to Ron Willard?

24

A

Well, he didn't put in an offer, and that

··:.Iff .. •

.-r-
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1

the price up?

2

32

\: ~: :.

Has that occurred to you?
Well, first of all, Mr. Oddo, Willard

A

3

knew -- the board meeting we had in November, David made

4

the statement that he would possibly be interested in

5

buying the assets of the company.

6

Mr. Willard heard that, so therefore

7

Mr. Willard had just as much right to make an offer

8

between then and the time David made his.

9

not choose to make it.

10

But he did

So therefore the board, when it

met, had only David's offer to act upon.

11

If Willard had had one at that time, then

12

we would have acted on that, but he did not have one.

13

He comes in now, at a later date, and tries to put in an

14

offer which cannot be addressed at this meeting on

15

Friday.

16

But didn't Mr. Willard also know that you

Q

17

wanted to run this company?

18

open court.

19

want to sell the assets.

20

That's what you said in

You wanted to run the company.

You didn't

That was your testimony.

No, I did not say that, because at that

A

21

time David had no intentions, and had made no offer to

22

buy the assets.

23

interested in the assets.

24

proposition.

He only said that he might be
He did not make a

It was 20-some days after we had the
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1

meeting that he came up with the proposition to buy the

2

assets.

3

Q

Sir, you --

4

A

Just to say that he was interested was

5

not a firm offer, was it?

6

Q

I'm asking you, didn't you tell everybody

7

in court on October 24th, quote, "I am going to operate

8

this company as efficiently as I possibly can to

9

maximize the profits of this organization"

10

A

That is correct.

11

Q

"And I think I can run the business very

A

Right.

12

well"?

13

But as we have testified here,

14

and I'm not going to go over it again, Oddo,

15

circumstances have arisen that has changed my mind.

16

wife has left me, and I'm left down -- what am I going

17

to do?

18

that I can go back with her and obtain the most

19

satisfactory monetary return to the shareholders, fair

20

to the employees, fair to the customers, and so on.

21

My

I'm trying to resolve this thing equitable so

Q

My point is, sir, Mr. Willard didn't know

22

that circumstances had changed, because the last time

23

you and he spoke you had said you wanted to run the

24

business.

So how could Mr. Willard know to make this
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1

resigned, and they outvoted me on that, because I felt

2

like that I could take it and take the management that

3

was there and run it.

4

At that shareholders meeting, when I -- I

5

made a motion to say that we didn't want to sell any

6

assets.

7

outnumbered.

8

9

I couldn't get a second because I was

Mr. Willard, if the company is liquidated

Q

by the Court, and offered for sale in that manner, do

10

you intend to bid?

11

A

Yes, sir.

12

Q

And will you assure the Court that you

13

would bid at least the amount of Capps' offer that's on

14

the table right now?

15

I guarantee that, plus what I put on

A

16

paper, to offer over 400,000, if I had more time to

17

review the site, review the mapping of the new road

18

section, yes.

19

business, because I want to keep it in Moneta.

20

Q

I think I would be the buyer of the

Your offer that you made in your letter

21

of December lOth, is that some sort of a ploy just to

22

further this dispute that's going on?

23

24

A

I don't want to further this dispute.

I'd like to take the people that work for Moneta
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1

Building supply, keep them there.

2

I'd like to take that building supply and operate it

3

right where it is, expand on it from where it's at; if

4

it has to be moved, I want to move it to the new bypass

5

and keep it in the Bedford County area.

6

They're good people.

I bought that business originally; the

7

building supply business goes with everything else I

8

have; I think the Court has heard all that testimony.

9

It just drives me nuts to think that I'm getting -- I

10

fought for my rights in buy-sell agreements under the

11

law; I've fought for my rights in court.

12

Court looked at the case, denied reviewing it.

13

~e

14

Cappellaris offered me $200,000 for my stock.

15

before we walked into this courtroom, they offered 500;

16

the morning before the judge took the bench they offered

17

750; after the Supreme Court refused to review, not hear

18

the case, they offered 1,050,000.

19

The Supreme
And when

were in depositions in February of '95, the

MR. RAKES:

The day

May it please Your Honor,

20

this has taken a substantial amount of time.

21

It's a litany of things that have happened in

22

the past, and the only relevance I can see is

23

that he probably should have taken the offer

24

back in those days.

We're dealing with
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1

2
3

4
5

6
7

BY MR. RAKES:
You have filed a suit to liquidate this

Q

corporation under the Court's supervision -Under the dissolution suit, is that

A

what you're talking about?
-- is that correct?

Q

Yes, sir.

8

9

10
11

12

Oh, I thought that -- the dissolution

A

suit was denied.
Do you want this company sold and the

Q

proceeds distributed to the shareholders?

13

A

If it's a fair price.

14

Q

Okay.

15

A

No; if it's --

16

Q

If it's a fair price, you want the

So if it's a fair price

17

company sold and the proceeds distributed to the

18

shareholders?

19

20
21
22

A

But I want a shot at buying it just like

anybody else.
Q

So the question then is your control,

rather than the price?

23

A

I don't understand that question.

24

Q

Mr. Willard, would you agree that the
~·--.•
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1

significant amount of the business from Moneta Building

2

Supply, since he has been the president and operator of

3

that business for 18 years?

A

4

5

I don't say that he won't.

I think Dave

is a good businessman.

6

Q

You're saying he won't --

7

A

I said I don't say that he won't take it.

8

Q

If that's the case, won't the value of

9

the business drop

10

A

No, sir, not if I have it.

11

Q

So you're saying that there's plenty of

12

business there, for Moneta not to lose any business

13

while

14

A

Mr. Rakes, what I'm saying is that Moneta

15

Building Supply is established from borderline business

16

from Bedford back into the Franklin County area.

17

takes in Huddleston, stone Mountain, and whatever.

18

had several people I've met with that have expressed

19

interest in buying from Moneta that have said, We don't

20

want to see Moneta Building Supply leave Bedford County.

21

Dave's proposing to it put it six or eight miles up the

22

road into Franklin County.

23
24

It
I've

So yes, if I had that business, I would
operate it where it's at or I'd move it up on the bypass
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1

and operate it as it is.

2

Dave, but I compete against people every day in the

3

building and development business.

4

I like it.

5

not liking to compete.

6

Sure, I'd be competing against

I'm used to it, and

I didn't get here where I'm at today without

Am I correct, Mr. Willard, in that what

Q

7

you're asking the Court to do today is to enjoin the

8

shareholders meeting scheduled for Friday and to see to

9

it that this business is auctioned off rather than sold

10
11

on a negotiated basis?
I'm not saying to the judge to tell him

A

12

what to do, I'm saying what's in the best interests of

13

the shareholders.

14

the shareholders is to get every dollar you can.

15

example, Mr. Cappellari sits up here and says his wife

16

left him over this.

17

the dollar value of the shareholders.

And what's in the best interests of
For

Well, that has nothing to do with

18

What we're talking about here is I've

19

given 18 years of my life to this business, building

20

supply meetings, and all the first years of the

21

business, such as like 1982, we went to a two-million

22

dollar volume; until that time, I was a lot part of

23

that volume.

24

like I said, we could do it at the courthouse, we can do

But what I'm saying is if we auctioned it

CENTRAL VIRGINIA REPORTERS (540) 380-5017

323~

92

1

they do get into certain matters that overlap to

2

some extent with what we're dealing with here,

3

and they do make several pretty general

4

statements about the rights of majority

5

stockholders to act as they wish, as long as

6

they are acting fairly.

7

And I am simply going to rule, and this

8

is based on my best judgment

and I'll say

9

very honestly, if either side wants to appeal, I

10

don't blame you; I mean, that's what the

11

appellate courts are for. But based on the prior

12

record and my knowledge of this case, and based

13

on all the facts and circumstances here, I deny

14

the injunction.

15

All right.

This side will prepare the

16

order showing the exceptions and objections of

17

the other side.

18

Recess the court.

19

THE BAILIFF:

Circuit court of Bedford

20

County now stands in recess until 9:30 tomorrow

21

morning.

22
23

(Thus concluded the hearing of this matter.)

24
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¥

EXAMINATION

1

2
3

BY MR. RAKES:
Q

Mr. Hoerner, would you please state your

6

A

Henry Rhodes Hoerner, III.

7

Q

Are you referred to as Tim?

8

A

Yes, I am.

9

Q

What is your address?

10

A

My mailing box address is P.O. 1628,

4
5

11

name.

Middleburg, Virginia

20118.

12

Q

What business are you in?

13

A

I have a financial advising business.

14

Q

Could you give us a brief synopsis of your

15
16

educational and experiential background?
A

Certainly.

I have a B.A. from Dickinson

17

College, Carlisle, Pennsylvania, I have a master's from

18

the University of Pennsylvania.

19

Q

What is your master's in?

20

A

It is an administrative program.

I taught

21

for three years, served as admissions director and later

22

assistant headmaster in charge of financial operations

23

and fund-raising for a private school, between those two

24

positions about ten years, and over the last seven years
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1

have been in the financial advising business.

2

My business is a fee-based financial

3

advising business.

4

Q

By fee based, do you mean that rather than

5

selling products like insurance or mutual funds and so

6

forth that you help clients with financial planning?

7

A

People pay me a flat fee -- primarily

8

business owners -- to do planning issues for them on

9

business succession planning, estate planning, retirement

10

planning and fringe benefit planning.

11

In addition to that, if they want me to

12

get involved with the management of their portfolio I can

13

do that for them as well and I get separate compensation

14

for that.

15
16

Q

In the course of your work, Mr. Hoerner,

have you had occasion to meet David Cappellari?

17

A

Yes, I have.

18

Q

Can you describe the circumstances of

19
20

meeting him?
A

Yes.

I first met him -- I have three or

21

four clients that are members of the Virginia Building

22

Material Association that I had worked with, two of whom

23

had been past presidents of the Virginia Building

24

Material Association.

I had become an associate member
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1

of the Virginia Building Material Association.

2

They had asked me I guess maybe in 1993 to

3

come down to Mountain Lake to do a presentation to their

4

executive committee on business succession planning with

5

the anticipation that I would eventually do it for their

6

full membership.
The executive committee consisted of 12 to

7

8

15 people, a couple of whom were my clients, and I first

9

met Dave Cappellari there as part of that presentation.

10

The morning after the presentation I ended up having

11

breakfast with Dave and Cindy.

12

Q

Cindy is his wife?

13

A

Yes.

14

Q

Did there come a time when he retained you

15

professionally to assist him?

16

A

Yes.

17

Q

When did that take place?

18

A

He hired myself and another gentleman that

19

I do some joint work with on May 1, 1995.

20

Q

What did he ask you to do?

21

A

He retained us to advise him on a series

22

of issues focusing primarily on estate planning issues

23

for himself and his family as well as business succession

24

planning issues.
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1

He at that time was very concerned because

2

the majority shareholders in the corporation were his

3

parents, and he was not at all sure of what their plans

4

were at that point in time and whether or not they

5

intended to pass the business to him at some point in

6

time or allow him to purchase the business from them at

7

some point in time.

8
9
10

11
12

And he retained our services to help him
work through those issues.
Q

Were you familiarized with the business

that David was employed in?

A

Yes.

I know that business area I would

13

say pretty well given the fact that I have several other

14

clients in that field.

15
16

Q

Did you specifically gather and review

information relating to Moneta Building Supply?

17

A

Yes.

18

Q

What appeared to you to be the principal

19
20

issue bothering or concerning David Cappellari?
A

He was in a situation where he was in his

21

early 40s, did not know what his parents' plans were for

22

the business going out into the future, felt very

23

vulnerable by the fact that not knowing what their plans

24

were for their stock, that depending on what they decided
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1

to do with it his future employment with the business

2

could be compromised.

3

4
5

6

Q

Did you understand that he was a

shareholder in the business?

A

Yes, he was about a five-percent

shareholder.

7

Q

And his parents owned how much?

8

A

They owned between the two of them roughly

9

75 percent of the business.

10

Q

Are you familiar with another shareholder?

11

A

Yes.

There was a non-family member

12

shareholder by the name of Ron Willard who had somewhere

13

between 19 and 20 percent of the business.

14

I was also aware at the time that he

15

retained us that there were issues relating to the

16

shareholders agreement and the ability -- the courts were

17

going to rule on the ability or the validity of the

18

shareholders agreement still being in force.

19
20

Q

Had the decision about the shareholders

agreement been finalized at the time you were retained?

21

A

Not at all.

22

Q

How did the shareholders agreement affect

23

David Cappellari?

24

A

The issue as

I

understood it before the
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1

court at the time was an issue of whether his parents

2

could sell stock to him.

3

of stock which meant sell, gift or transfer at death.

Actually the phrase was dispose

Q

Are you familiar with the outcome of that

6

A

Yes, I am.

7

Q

What was that outcome?

8

A

In late October of 1995 Judge Sweeney

4
5

9

10
11

12

case?

ruled that the agreement was still in force.

It was a

valid agreement.
Q

Did you work with David Cappellari

subsequent to that time?

13

A

Yes.

14

Q

What type of work did you do and what were

15
16

the issues that were considered?
A

Work subsequent to that focused on really

17

beginning to look -- he had been looking at exit

18

strategies, potential exit strategies from the business

19

from the time he hired us in May of '95.

20

When the shareholders agreement was

21

determined to be in force by Judge Sweeney and it became

22

apparent to him that he was not going to be able to get

23

his parents' stock either through inheritance, purchase

24

or gift without it first being offered to Ron Willard, we
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1

were giving him advice at that point in time that he

2

needed to leave the company and go start his own

3

business.
In fact, I had given him that advice back

4
5
6

before Judge Sweeney's ruling.

Q

Was leaving the company and starting his

7

own business the only option that you pursued with David

8

as far as your advice?

9

10
11
12

A

No.

We were -- I guess at what point in

time are you referring to in that question?
Q

I am talking about now particularly in the

summer of 1996.

13

A

No.

14

Q

Spring, summer of 1996.

15

A

No.

We were looking at all avenues at

16

that time which included the possibility of buying Ron

17

Willard's interest.

18

Q

Did you give Mr. Cappellari, Mr. David

19

Cappellari, any advice as to what the considerations

20

would be in buying Ron Willard's interest or what steps

21

he should take to prepare for that?

22

A

One of the things that I suggested that he

23

do was get a business valuation of the business to

24

determine what the business' actual worth was so that he
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1

could make a reasonable offer to Mr. Willard.

2

Q

Did Mr. Cappellari do that?

3

A

He did not follow my instructions.

4

Q

What was your advice?

5

A

I wanted him to retain the services of a

6

gentleman by the name of Barry Goodman who is a

7

professional business valuator that I have worked with

8

out of Washington, D.C.

9

I don't know exactly what the process was,

10

but they ended up using a gentleman by the name of Mr.

11

Shepherd who I believe was Moneta's in-house -- or not

12

their in-house accounting firm, but the accounting firm

13

they worked with to do the valuation.

14

Q

What was the relationship during this

15

period of time as you observed it between David

16

Cappellari and his parents who were the principal

17

shareholders of Moneta Building Supply?

18

A

What period of time?

19

Q

During this spring and summer of 1996.

20

A

I first met with his parents in June of

21

1995, which was about a month after Dave hired me, and

22

the focus of that conversation was to ascertain their

23

willingness to assure that he would get the majority

24

position, the majority ownership position, in Moneta
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1

Building Supply and that that could potentially be done

2

either through purchase of their stock, the gifting of

3

their stock, or transfer their stock at their passing.

4

At the time when I was retained I think

5

Mr. Cappellari thought that they had a very good chance

6

of having the shareholders agreement ruling go in their

7

favor, and so we were looking at what the possibilities

8

might be of getting his parents' stock at some point in

9

time.

Q

10
11

So, this was before the decision on the

shareholders agreement?

12

A

Yes.

13

Q

The meeting that you had in June of 1995,

14

can you describe that meeting and what issues were

15

considered?

A

16

Yes.

We spent some time talking about

17

their willingness to ensure that Dave would get at least

18

a majority position, end up with 51 percent of the stock

19

in the company.

20

His mother told us in no uncertain terms

21

that that was not something that she was willing to

22

discuss.

23

their estate planning was their personal affairs, that he

24

was an employee of Moneta and worked for them, and that

She said it was none of his business, that
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1

they had no interest in selling the stock at that point

2

in time.

3

It was at that point in time where I went

4

back to him and said, "I think you need to begin thinking

5

about strategies for leaving Moneta and starting your own

6

business."

7

Q

Mr. Hoerner, why was it important that

8

Dave have 51 percent of the stock in the company rather

9

than just remaining an employee?

10

A

From my standpoint, from everything that I

11

had seen within the Virginia Building Materials

12

Association industry, he was clearly one of the more

13

talented people in the industry.

14

MR. POFF:

15

MR. RAKES:

16

MR. POFF:

17

Are we reserving objection?
Go ahead.
We are?

We are reserving

objections?

18

MR. RAKES:

19

THE WITNESS:

Yes.
In my opinion he was the key

20

to Moneta Building Supply's success.

21

the most profitable company that I had seen

22

within -- that I personally had seen within the

23

building supply industry, and my personal

24

assessment was that that was due in great part to
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1

him, and that he had a wife, two relatively young

2

children, and that he couldn't have his future

3

employment dependent upon somebody else going

4

forward, particularly somebody where he just

5

wasn't going to have control of the situation

6

down the line.

7

And I thought the transition of going and

8

starting a new business at 48 or 52 was going to

9

be a lot more difficult.

He was not excited

10

about the idea of starting up a new business.

He

11

knew how hard it was starting the one that he had

12

been involved with starting, and it was going to

13

be a lot more difficult the longer he waited to

14

do so.

15
16
17

BY MR. RAKES:
Q

Did you advise him on more than one

18

occasion to consider leaving Moneta Building Supply and

19

starting his own business?

20

A

I would say that it was an ongoing process

21

from the time that we had that first meeting with his

22

mother and his father right up until we met with Bruce

23

Stockburger here at this firm in September of 1996.

24

My feelings about it were even more

•
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MR •. POFF:

1

2

110

Your Honor, for our

firs~

witness

we would call Mr. Ronald Willard.

3

RONALD L. WILLARD

4
5

was called as a witness, and after having first been duly

6

sworn to tell the truth, the whole truth and nothing but

7

the truth, was examined and testified as follows:

8

DIRECT EXAMINATION

9

10
11
12
13
14

BY MR. POFF:

Q

Mr. Willard, would you please identify

yourself for the Court?
A

My name is Ronald L. Willard, I'm president

15

of Willard Construction and I'm a builder and developer at

16

Smith Mountain Lake.

17

Q

Is that where you live?

18

A

Yes, sir, I do.

19

Q

How long have you been in the construction

20
21

business and development business at smith Mountain Lake?
A

I'm in my 25th year in the industry as a

22

builder and I'm in my 23rd year as a developer, but I was

23

associated with the building and development business both

24

before I entered my own business.
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Q

1

111

Just very briefly tell the Court your

2

personal history, how old you are, where you went to school

3

and just in about one minute tell us how you got to where

4

you are.

5

A

I'm 52 years old, I'm a native of Franklin

6

County, I'm a graduate of high school in Franklin County, I

7

have a degree from ICS Correspondence which is construction

8

industry certification of bidding, estimating, plan

9

reading, construction, structural, all the miscellaneous

10

fundamentals that are incorporated with being able to

11

associate yourself with that industry.

12
13

Q

Mr. Willard, are you familiar with a company

known as Moneta Building Supply, Incorporated?

14

A

Yes, sir.

15

Q

Can you tell us from memory when that

16

corporation was formed?

17

A

1978.

18

Q

Can you tell the Court the circumstances that

19
20

gave rise to the formation of that company?
A

It was brought to my attention that Moneta

21

Building supply's original partners, second group of people

22

that owned the building supply, had deceased and the

23

Witters was wanting to sell.

24

It was run as a very small building supply
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1

shutting us down, and it's not any fun anymore.

2

And he said, I was wondering if maybe you

3

could hire my son David and teach him how to be a builder

4

or developer in some fashion.

5

Mr. Cappellari that it was not the industry standard that

6

you would just hire somebody to teach them your job and

7

then let that being be competing against you, that I really

8

didn't have any of those positions at that time open.

And I explained to

9

I mentioned to him that I had an opportunity

10

to purchase a building supply at the lake and that I would

11

be glad to talk to Dave, maybe he could be trained to do

12

the job for me there.

13

We went to look at the supply, Mr. Cappellari

14

came back and said, How about me getting involved with you

15

in it?

16

I said fine.

So we made that agreement, 50/50.

A few days later before we closed the

17

transaction Mr. cappellari says, My attorneys say that it's

18

in the best interest of me to own so percent of this deal

19

for tax purposes.

20

Well, what's the consequence?

21

And he explained that issue and I said,

I attempted to talk to him about a separate

22

agreement he said, No, we won't want to put a timetable on

23

that issue, we would just have a buy sell.

24

So I went back to Mr. Mundy and he advised me
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1

that this buy-sell that he had put together would take care

2

of any additional contracts because Mr. Cappellari and I

3

started this business, Cappellari, Inc. was 80 percent and

4

I was 20, I put up $10,000, he put up 40.

5

he loaned 40.

6

I loaned 10,000,

I went to the site, I took his son David.

7

And David was brand new out of college, he didn't

8

understand the industry at all.

9
10

Q

Let me stop you right there just a minute.

How old were you in 1978?

11

A

Just turned 33.

12

Q

How old was David Cappellari?

13

A

22, maybe 22 and a half, 3.

14

Q

Do you know where David Cappellari was living

15

during the time that these events you have just described

16

occurred?

17

A

With his parents, I think, in Beckley and

18

when he came to Roanoke he was living with his sister.

19

a matter of fact, when he first started working for us at

20

the building supply he did live with his sister in Roanoke.

21

Q

Where did his parents live in 1978?

22

A

In West Virginia.

23

Q

You referred to a Mr. Mundy in your

24

As

testimony, who is the Mr. Mundy you referred to?
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1

A

2

agreement.

3

Q

115

He was the attorney that wrote the buy-sell

All right, sir.

You were telling us, did

4

Mr. Cappellari, Mr. David Cappellari have any experience in

5

the building supply business?

6

A

Not any.

Basically all he had done was he

7

went to school on a scholarship for golf, he worked with

8

his dad at the strip mining business and it was obvious he

9

didn't know anything because when we went to the building

10

supply and started going through inventory and everything

11

else, what do you know at that age of life if you didn't

12

grow up with it?

13

14

Q

Why didn't David Cappellari make this initial

investment in Moneta Building Supply?

15

A

16

experience.

17

Q

He didn't have the money, didn't have any

Now, just tell us what the relative roles

18

were that you and David Cappellari had in developing Moneta

19

Building Supply.

20

A

Dave was a very likable young man, it was an

21

honor to work with him, train him, he was a fast learner.

22

I worked on him overcoming the fact of any cockiness he

23

might have about himself.

24

Which was some of the issues that I faced as
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1

a so-called silent partner because a lot of the builders

2

would say to me, I don't understand how you buy from this

3

guy.

4

Dave, understand what he's trying to do.

And I said, Well, you really got to get inside of

5

so it was sort of on my shoulders,

6

Mr. Cappellari just said, Okay, you take this thing, you

7

train Dave, I don't want to worry with it, and go with it.

8

And I did it, I spent a lot of time with Dave.

9

was associated with my company spent a lot of time with

10

People that

Dave.

11

I can name numerous times that we would take

12

plans to my estimator or to me and I'd have them at home at

13

night taking them off or he'd have them at home at night

14

taking them off so Dave could go back to the builder the

15

next morning and give them a quote.

16

to do that, so he had to lean on us to do it.

17

Q

Dave didn't know how

Did Mr. A.S. Cappellari, that is David's

18

father, have any experience in the building supply business

19

that you knew about?

20

A

None that I knew of.

21

Q

I believe you told us, and let's be sure the

22

record is clear, what was the original stock ownership as

23

it was divided between you and Cappellari, Inc.?

24

A

At the outset of the stock purchase agreement
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1

it was 80/20.

2

never got to because of the tax issue.

3

Q

The original agreement was 50/50 that we

I'm going to ask you if you can see on the

4

screen there what has been marked and admitted as Exhibit

5

36?

6

A

Yes, sir.

7

Q

And what is that, sir?

8

A

That's the stock purchase agreement that we

9

signed in 1978.

10

Q

Now, why was this stock purchase agreement

11

entered into by the parties, Cappellari, Incorporated, and

12

you and your wife in 1978?
A

It was a contractual agreement of what would

15

Q

Why was it necessary, as you understood it?

16

A

Mr. Cappellari didn't want a separate

13
14

happen.

17

agreement on this 30 percent comeback, so he agreed with

18

our attorney that this buy-sell agreement would lock in

19

that I would get that ultimate goal of buy-sell or he would

20

get it if I were to sell.

21

Q

How did Mr. Cappellari's statement to you

22

that you have testified about, his tax considerations

23

requiring him to have 80 percent, figure in, if at all, in

24

the preparation of this stock purchase agreement?
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1

2

3

A

It gave me first right of refusal, that he

couldn't go somewhere else with it.
MR. RAKES:

May it please Your Honor, I'd

4

like to interpose an objection to this line of

5

questioning.

6

at issue in this case.

7

This stock purchase agreement is not

Mr. Willard in his discovery deposition and

8

in recent litigation has come up with this idea of

9

this 50 percent ownership.

There is no issue in

10

this case as to whether Mr. Willard was to have

11

gotten 50 percent back in 1978 or whether there

12

was any side agreements or anything else.

13

It is clearly established he is a 20 percent

14

shareholder, nothing more.

15

testify verbally about these things in his mind as

16

to what his expectations are is simply an effort

17

to somehow sway the Court as to the equities of

18

his cause as he sees it.

19

And I think for him to

And this line of evidence has no bearing on

20

the issues to be decided in this case and I

21

therefore object to it.

22

THE COURT:

23

MR. POFF:

24

Mr. Poff.
If Your Honor please, I believe

the witness is entitled to explain to the Court
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1

why the stock purchase agreement was entered.

2

is true that it is not an issue in this case

3

whether it was a 50/50 deal or not, but it

4

certainly explains why this agreement exists which

5

otherwise would stand in the record starkly, and

6

it is in evidence at the moment as an agreement

7

without any explanation.
We're not attaching any great significance to

8
9

It

that, it's simply background in this case and we

10

offer it for that very purpose, as background and

11

not for substantive evidence that determines any

12

legal right.
THE COURT:

13

Unless there is something

14

further, objection overruled, will be admitted as

15

background information.

16

17
18
19

BY MR. POFF:
Q

Mr. Willard, who were the original officers

of Moneta Building supply?

20

A

Myself and Dave Cappellari.

21

Q

Who were the original directors?

22

A

Myself and Dave Cappellari.

23

Q

Were there any other directors of Moneta

24

Building Supply other than you and David Cappellari from
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1

1978 to 1986?

2

A

No, sir.

3

Q

Were there any other officers other than you

4

and David Cappellari and Moneta Building Supply?

5

A

No, sir.

6

Q

Who were the people who worked from 1978 to

7

1986 in the development of Moneta Building Supply?

8

A

Myself and Dave.

9

Q

Did Mr. A.S. Cappellari or his wife Rose Mary

10

Cappellari participate in the period 1978 to 1986 in the

11

building of Moneta Building Supply?

12
13

A

wiping dust off of a camera or something.

14
15

Nothing other than standing on the sidelines

Q

Where were they living, if you know, during

that period of time, 1978 to '86?

16

A

West Virginia.

17

Q

Tell the court briefly how Moneta Building

18

Supply came along.

19

1978 to 1986?

20

A

How did it prosper or not prosper from

Well, the obvious was in 1978 I was doing

21

quite a bit of construction, I was specializing in

22

commercial and custom homes.

23

of Moneta Building Supply I was probably 70 percent of the

24

business.

And when we opened the doors
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That number, as we got more builders to buy

2

from the building supply, as the years passed on, that

3

number changed, but still probably even in the early •sos I

4

was probably close to half the business.

5

How would you characterize the financial

Q

6

position of Moneta Building Supply in 1986, was it

7

successful, unsuccessful, modestly successful?

8

A

It was very successful.

9

Q

Now, in the meantime, between 1978 to 1986,

10

had you had any other financial relationships with the

11

Cappellari family other than Moneta Building Supply?

12

A

Yes, sir.

13

Q

What was that relationship or those

14

relationships?

15

A

Mr. Cappellari had said to me later, like in

16

1980, '81, if you ever have any more business ventures that

17

you would like to pursue, I would be very interested.

18

In 1981, the fall, there was a piece of real

19

estate that was being sold by American Electric Power

20

Company, and the bid on that project was about $390,000,

21

just under that.

22

And there was sort of an agreement that my

23

wife didn't want me to go borrow $200,000 to make that deal

24

work.

So I picked up the phone and I called Mr. Cappellari

---
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1

About ten days before we got ready to bid the

2

project, because I had worked it out with the bank how much

3

money I thought I would need, if I bid up to this number of

4

dollars could I get the financing, about ten days before

5

Dave comes to me and says, Can't do it.

6

scared, they got all the money they need, they really don't

7

think we should venture any more right now, we don't know

8

what the economy is going to do.

9

without them I can't do it.

10

Mom and Dad are

Ron, I'm real sorry, but

I said that's fine.

That did

not upset me.

11

As time will show it made me even more money

12

because I didn't cut the puzzle.

13

the '84 through

14

contrary to something earlier in court.

15

1

The reason I mentioned

86, it was a two-year span that was

In 1986, and I can't put my finger on whether

16

it was spring, fall or summer, a guy named Roger Jefferson

17

and Mike Turner who was very good friends of me and friends

18

of Dave cappellari, called me to a meeting, they wanted to

19

talk to me.

20

They came in and sit down in my office and

21

said, Ron, we have plans to start a building supply at

22

Route 40, Union Hall, Virginia at the lake, and we would

23

like for you to be involved.

24

And I said, Guys, I think you-all already
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1

know that I'm involved with Moneta Building Supply and, you

2

know, that would be somewhat of a conflict if I go over and

3

take a piece of this, but I feel that what we need to do

4

here is to sit down and discuss this with Dave Cappellari.

5

At that time, at that moment, Dave and I

6

never had a conflict.

7

and talked to Dave Cappellari.

a

mentioned this to Ron, he asked us to come lay it on the

9

table to you.

10

Roger Jefferson, Mike Turner went
They said, Dave, we

We feel that there is a void in this area of

11

building supply and we would like to offer you an

12

opportunity to become a partner in this thing, you, Moneta

13

Building Supply, along with Ron, your dad, whatever happens

14

here.

15

Dave, according to these two guys, said no

16

deal and said, Why would you want to go into the building

17

supply against your friend?

18

lawyers practicing lawyer, you don't go to law school and

19

then come out and don't start practicing because your

20

friend is practicing down the street.

21

situation.

22

Their position was, it's like

That was a similar

So they came back to me and they said, Ron,

23

we tried to get Dave to be a partner and he thinks that

24

it's not a good deal and he chose not to.

We would like to
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1

pursue, we would like to ask you the opportunity to give us

2

some of the same thing we've given you, and that would be

3

we have been responsible for over 12 lot sales here at the

4

Waters Edge, we will continue to pursue sales here at the

5

Waters Edge and we would like the opportunity to quote the

6

business here at the Waters Edge.

7

would you consider buying from us?

8

would.

9

If our prices are fair,
And I said, Yes, sir, I

That same day, next day, within a 48-hour

10

period, I called Dave, I went and sit down with Dave and I

11

said, Dave, here's what's going on with this thing and I

12

really think you should consider coming into this thing as

13

a partner, it's not too late, all it does is expand Moneta

14

Building Supply's business and makes good business sense.

15

It gives us more buying power when we go to order by the

16

truckload, by the train load, we'll be in a better position

17

and make a lot more money.

18

This building supply on the Waters Edge side

19

of the lake will be reaching to Danville, Martinsville,

20

Rocky Mount, Gretna and it will be coming over here too.

21

But I assure you that when I'm on the Moneta side of the

22

lake that I will be buying materials from Moneta.

23

prices are not fair, I'll be buying from Moneta.

24

said, I hope this doesn't strain any relationships we

If their
And I
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1

have.

2

I left that meeting that day with the sorry

3

feeling knowing that Dave thought that I was betraying

4

him.

5

and he took it like a frightened child.

6
7
8

He could not understand that business was business

Q

Did there come a time when Cappellari, Inc.

was finally closed out?
A

Well, there is still always this complaint

9

about this 50/50 deal, and each year -- the whole goal of

10

Dave Cappellari and myself all the way up to 1986 was one

11

day Dave and I would own Moneta Building Supply, we would

12

expand it into lighting centers, appliance centers, there

13

is a lot of good thoughts and good theory behind it.

14

Dave and I looked at a lot of industry.

We

15

went on a West Coast tour together to look at the building

16

industry when we expanded into the Gangplank Pointe thing

17

when he got in that partnership.

18

Each year Cappellari, Inc. never got

19

dissolved, never got dissolved.

What happened was Moneta

20

was doing so well there was no hurry to dissolve because

21

the cappellaris could see that, man, this thing is making a

22

lot of money, that's why they don't want to think about

23

this 50/50 deal.

24

were in position of 80/20, they kind of said, Gee, I forgot

It was the greed of it.

They knew they
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1

that.

2

Finally when it did close out they finished

3

up the merger, closed out, Mr. Cappellari showed up at my

4

office one evening, just like he always does, running,

5

always in a hurry, and said, Sign here.

6

papers about an inch thick.

7

It was a stack of

I said, Well, I'd like to read this over.

8

Well, it is just some of this junk on this closing out

9

Cappellari, Inc. and I wanted to get it back and wind it

10

up, get it back to the lawyers.

11

getting it back to you in the morning.

12

over at my daughter's house, I got to get back to West

13

Virginia early in the morning.

14

it and then I'll get back to you, I'll be here.

15

I said, Fine, how about me
No, I'm staying

And I said, I'd rather read

I took it home and read it that night and it

16

was a complete new stock purchase agreement that

17

Mr. Cappellari had his attorneys draw up which relinquished

18

my rights.

19

Q

Do you remember, Mr. Willard, whether before

20

that time there had been an issuance of the stock in Moneta

21

Building Supply from Cappellari, Inc. to David, his father

22

and his mother?

23
24

A

I didn't know who the stockholders was of

Cappellari, Inc., but I did sign-- when he dissolved this

CENTRAL VIRGINIA REPORTERS (540) 380-5017

356

129

Willard - Direct

1

company they came to me with the papers saying they had an

2

interest in cappellari, Inc., Rosemary and A.S. cappellari,

3

so I had to siqn a document allowing them to do that.

4

Q

In the meantime you had divorced, I believe?

5

A

Yes, sir.

6

Q

And the stock that you had initially was in

7
8
9
10
11
12
13
14
15

your name and your wife's name?
A

Excuse me.

At that time I had not divorced,

the stock that was in my name and my wife's name, it was by
advice back in 1981 -Q

1

83 of my will changed that.

How many shares did you and your wife own in

Moneta Building Supply?
A

I don't know the precise shares, we owned 20

percent of the company.
Q

Do you recognize, can you see well enough or

16

is that document clear enough for you to see what is the

17

Exhibit 45?

18
19
20
21

A

I can see it, I can't read it real plain, but

I can see it.
Q

Do you know as of the date that Exhibit 45

bears, January 9, I believe it is, 19 --

22

A

January 1987.

23

Q

Was that the event that you have described

24

when Mr. Cappellari came to see you about a new stock

CENTRAL VIRGINIA REPORTERS (540} 380-5017

357

Willard - Direct

1

130

purchase agreement, is that about that time?

2

A

Yes, sir.

3

Q

That's January 9.

Can you identify that

4

agreement as being the first half page or so of the

5

agreement

6

A

Yes, sir.

7

Q

By that time then apparently, and I don't

8

think there is any dispute in this case that Mr. Cappellari

9

by that time owned 253 shares, his wife owned 129 shares

10

and Dave Cappellari owned 26 shares?

11

A

Yes, sir.

12

Q

Now, do you remember the circumstances that

13

led Dave to go from the 18 shares to go to the 26 shares?
A

14

Mr. Cappellari came to me and said, We need

15

to talk.

He said, Dave is upset because he wants more

16

stock in the company and he's threatened to quit, so I

17

think you and I need to put this fire out.

18

with him buying some more shares from us?

What's wrong

And I said, I don't really have a problem

19
20

with that, it depends on the amount of shares.

21

what he was talking about letting Dave have and we

22

discussed then miscellaneous stuff about shares and I

23

agreed to do that.

24

Q

He told me

I take it that you had no -- you interposed
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1

they didn't get in on, and we were still partners working

2

on Gangplank Pointe and we was finishing up the building at

3

Gangplank Pointe and selling that was a very successful

4

part of that.
Simultaneous I was building at the Waters

5

6

Edge and selling the product on that side of the lake and

7

they had realized that that was a real -- that they did not

8

get involved in that project.

9

they were on a mission to take me away from Moneta Building

10

That was a reminder.

So

Supply any way they could.
Q

11

Did there come a time, sir, when you had

12

controversy with Mr. and Mrs. A.S. Cappellari about the

13

amount of stock that David Cappellari would own in Moneta

14

Building Supply?

15
16

A

That came up a few times and put a lot of

friction on my relationship with Dave.

17

Q

What year was that, sir, when that occurred?

18

A

Well, there was discussion that got to the

19

point that Ms. Cappellari had said to me one day, Why don't

20

you sell your interest to Dave, you got plenty of money?

21

said to Ms. Cappellari, This company made me about $90,000

22

this year with my interest.

23

100,000.

24

give away assets like that?

I

What she was offering was

And I said I had a family also and why would I
She was quite upset with me in
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1

a lot of ways.

2

She wrote and read a three-page letter at one

3

of our director's meetings that was to me and to my stature

4

and my well-being that I asked for a copy of it and never

5

received.

6

for Dave, make me look bad, and to show me simply that she

7

was an evil person.

8

Q

When was that, Mr. Willard?

9

A

Well

10

Q

The best you can recall.

11

A

Probably close to 1990 because she threatened

This was a letter that was to make me feel sorry

12

me by saying -- Mr. Cappellari made some comments to the

13

same effect, Look, if you don't sell out to us, we'll

14

simply bleed the company, we'll give more salary, we'll use

15

more expenses, and you won't make any more money, that's

16

our power because we're the major stockholders.

17
18
19

Q

Then --

What did they do to implement that threat to

bleed the company?
A

I'm not real sure about the year, but we was

20

in a director's meeting, the year was off, we didn't make

21

nearly as much money, I think our business was off 17, 20

22

percent, and after it was all said and done Ms. Cappellari

23

or Mr. Cappellari made a motion to give Dave a $65,000

24

raise just like that in an off year, and it was seconded by
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1

Mr. Willard, you relinquished when you signed the new

2

buy-sell agreement in 1987.

3

agreement.

4

didn't tell me he didn't sign that agreement.

5

room furious.
Q

6

And I said, I didn't sign that

She looked at Mr. Cappellari and said, You
She left the

In the 1991 time frame, what's your best

7

recollection as to what David Cappellari was making in

8

salary and benefits?

9

A

In the neighborhood of well over $100,000.

10

Q

Were you familiar with what industry

11

standards were, what other building supply managers of the

12

type David Cappellari was was making?
A

13

I made a point to know what was going on in

14

any other business or any salary range.

15

doing the job Dave was doing back then was making 38 to

16

48,000.

17

Q

The average person

Did you and Mr. and Mrs. A.S. Cappellari then

18

have a misunderstanding and conflict about the salary and

19

benefits of David Cappellari from 1991 on?

20

A

Yes, sir, we did.

21

Q

Now, Mr. Willard, it•s a matter of record in

22

this case, and lawyers have talked about it and you've

23

heard about it, about the earlier litigation that you have

24

had with Mr. and Mrs. Cappellari.

Do you remember who
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1

filed the first lawsuit?

2

A

Yes, sir.

3

Q

Who did that?

4

A

The Capillaries.

5

Q

What did you understand as a party to that

6

lawsuit to be what it was about?

8

They was asking the Court to define whether

A

7

the stock purchase agreement was good or not.
Q

Now, did you file a counterclaim in that

11

A

Yes, sir.

12

Q

What was the basis for the counterclaim that

13

you filed?

14

A

9

10

case?

Dissolution, I think, by counsel advice

15

because of some of the legalities over what they was trying

16

to do to me.

17

Q

You remember that lawsuit, I think it's a

18

matter of record, I'll just put it in the form of a leading

19

question:

That lawsuit started in 1994?

20

A

Yes, sir, it started in the fall of '94.

21

Q

Now, did you in your counterclaim complain

22

about the conduct of the Cappellaris and the conduct of the

23

business?

24

A

Yes, sir.

.__
CENTRAL VIRGINIA REPORTERS (540) 380-5017

362

Willard - Direct

141

1

THE COURT:

I think that he was.

2

MR. RAKES:

I'm going on my recollection and

I asked the court reporter and she didn't recall.

3

THE COURT:

4

Let's take care of that.

5

(The witness was resworn.)

6

7

THE COURT: It's my recollection that you were

8

sworn previously, but in the event that you

9

10

weren't, do you swear and affirm under oath that

11

the testimony that you have given thus far is true

12

to the best of your recollection and ability?

13

THE WITNESS:

14

THE COURT:

Yes, sir, I do.
Anything further we need to

address?

15

MR. RAKES:

16

I hope I was right about that.

If I was wrong, I apologize.

17

THE COURT:

18

No problem.

19

20

BY MR. POFF:
Q

21

Mr. Willard, I'm trying to get the chronology

22

of this thing for the Court.

23

things.

24

And maybe I left out a couple

Do you remember whether there came a time
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1

when Mr. and Mrs. Cappellari moved to the Roanoke, Bedford,

2

Smith Mountain area?

3

A

4

Smith Mountain Lake.

5

Q

6

In the latter

1

80s, I think, they moved to

Had they been active in the activities of

Moneta Building Supply before then?

7

A

No, sir.

8

Q

Did there come a time when Mr. and Mrs. A.S.

9
10
11
12
13

cappellari became officers or directors of Moneta Building
Supply?
A

Yes, sir, that was when Cappellari, Inc. was

closed down.
Q

I think the documents that we have admitted

14

into evidence show us precisely when that was, but that's

15

about 1986 or '87?

16
17
18

A

1

87, I think, it was the beginning of '87

when they did that, took certain shares of stock each.
Q

All right, sir.

Can you kind of capsule for

19

the Court the business relationship that you as Willard &

20

Company as a developer had with Moneta Building Supply from

21

its inception on up until this 1994 case that we were

22

talking about just before lunch?

23
24

A

Well, when we started in

1

78, as I said

earlier, I was the majority of the business.

And as time
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1

went on more business came in.

2

And then of course we spoke earlier about the

3

1986 deal when Smith Mountain Building Supply was formed by

4

Mike Turner and Roger Jefferson and a guy named Carlisle

5

Roberson.

6

price the products at the Waters Edge and

And they asked me to give them an opportunity to

Q

7

I'm sorry, you did tell us about that.

Did

8

you continue to do business with Moneta Building Supply

9

after that and, if so, can you describe the quantity of

10

that?
A

11

I continued to do business all the way up

12

until approximately the November or December month of

13

1994.

14

other areas of our projects, 100 percent of my business

15

went to Moneta Building Supply.

16

Every time we left the Waters Edge to do work in the

We did $1,700,000 expansion of the club at

17

the Waterfront, all that went through the building supply

18

and that was in like 1992.

19

There was a situation that happened, we come

20

back to the 122 side of the lake and was building an office

21

building complex right there at the stoplight and we was

22

doing some additions to some maintenance areas at the

23

waterfront and we was buying all the material through the

24

Moneta Building Supply Company.

This was in late

1

94.
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1

We had completed one of the buildings and had

2

another one of the buildings going under roof and we have a

3

real estate company.

4

to my attention that Mr. Cappellari had a for sale by owner

5

sign on one of his lots.

6

And at a sales meeting it was brought

And the reason it come about was that we

7

represent to the buying community and the outside people

8

coming to the lake, you know, Moneta Building Supply, if

9

we're at the Waters Edge Smith Mountain Building Supply,

10

and we in turn represent the builders, we carry what we

11

call a preferred builder's list which are people that buy

12

from both building supplies.

13

The agents brought it to my attention, Why

14

would we continually advertise for Moneta Building Supply

15

when they are selling a piece of real estate and not giving

16

us an opportunity to list it?

17

on that.

18

And I said, Fine, I'll check

I called Mr. Cappellari after the meeting and

19

I said, I think it would be in good business interest if

20

you could let one of our realtors or our real estate

21

company list this property because we have 20, 22 agents

22

that are representing goodwill toward Moneta.

23

Well, if I don't sell it in a year, I'll probably let you

24

list it.

And he said,
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I went back to Dave with that issue and I

2

said, Dave, you really need to talk to Dad about this

3

because I don't think it looks good that there is this kind

4

of friction going on.
Dave called me back and said, It's no deal

5

6

Ron, just let it go.

And it really bothered me and I said,

7

Well, Dave if you can't patronize my company, then why

8

should I patronize this company, it's just not good

9

business practice.
So that's when I really just said to my

10
11

supervisors, Let's buy the rest of this material on this

12

project from Smith Mountain or wherever else you can get

13

the better price until Dave can convince Mr. Cappellari to

14

do this.
Now, that is a year that a lot of things just

15
16
17

happened.
Q

Now, Mr. Willard, due to the disagreements

18

that you have described that had arisen between you and

19

Mr. and Mrs. Cappellari, did there ever come a time when

20

you tried to resolve this by buying them out?

21

A

I think that discussion came about.

There

22

was a time when Dave and I sat down and that time was about

23

1994 because I knew there had been some correspondence

24

where Dave wanted to buy some more stock.

I said, Dave, I
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1

want my other 30 percent of stock too.

2

50/50.

3

business.

4

I want to get

The ultimate goal is for you and I to own this

So we was playing in a golf tournament, I

5

think it was in the summer of

6

discussed it in great detail.

7

I said, Dave, to keep friction between you and your

8

parents, me and your parents at a minimum, this is what I

9

suggest, I will settle for one-third of the stock, you can

10

go ahead and get one-third of the stock, your parents can

11

own one-third of the stock.

12

1

94, and we sit down and we
And this is what I recall:

What I want is you can have the buy-sell on

13

their third if and when they decease, I'd like to have the

14

backup of the buy-sell on that if you don't take it, but

15

what I want for that relinquish from one half to one-third

16

is equal voting rights on the board so that you can't run

17

away with bonuses and salaries without my approval.

18

Dave and I agreed 100 percent with this

19

issue.

Dave took this to his parents.

20

it down.

21

discussion with Dave and I that we could have an agreement

22

that said, Go ahead and let Dave -- leave me at 20 percent,

23

roughly, 19.6, and Dave says, We can't persuade Mom.

24

says as long as she's drawing a breath you won•t get any

It went a lot further.

His parents knocked

It went into minimum

She
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1

more stock out of this company.

2

but if you'll let me go ahead and get my third now, then we

3

will have a separate agreement where you could get it after

4

Mom is gone.
Q

5

6

1994 and

1

Dad doesn't feel that way,

Was all that, sir, before this lawsuit in

95 involving the stock purchase agreement?

7

A

Yes, sir.

8

Q

Mr. Willard,

I

want to show you what's been

9

marked or what we have identified and will mark for

10

identification as Exhibit 213, and which the Court

11

hopefully can see on the bottom there.
Can you identify for the court what this

12
13

document is?
This is Judge sweeney's opinion of the stock

14

A

15

purchase agreement.

16

Q

That bears a date of November 7, 1995?

17

A

Yes, sir.

18

19

MR. POFF:

Your Honor, we would tender

Exhibit 213 into evidence.

20

THE COURT:

Any objections?

21

MR. BROWN:

No objection.

22

THE COURT:

Admit it as Number 213?

23

MR. POFF:

24

THE COURT:

Yes, sir.
All right.

I do so admit it as
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1

Plaintiff's Exhibit 213.

2
3

(Plaintiff's Exhibit Number 213 was marked

4

and entered into the Record.)

5

6

MR. POFF:

Your Honor, I think I'm going to

7

come now to a line of questioning that would

8

invoke an objection, so I should give counsel

9

probably a chance to state it.

10

My questions would be to Mr. Willard about

11

whether there were discussions about the

12

Cappellaris buying him out and he buying them out

13

and those various discussions.

14

that brings up Exhibit 27, it brings up Exhibit

15

23, I believe it was that was pointed out this

16

morning.

17

And I think that

So it relates to these various discussions

18

about buying each other out and I think we should

19

dispose of that in some fashion.

20

MR. RAKES:

Your Honor, on behalf of the

21

Defendants David Cappellari and Capps,

22

Incorporated, we object to the admission of

23

Exhibits 27 --

24

MR. POFF:

This one here is Exhibit 5.
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MR. RAKES:

And I believe minutes having to

2

do with Exhibit 5.

Your Honor, these pieces of

3

correspondence and minutes relate to negotiations

4

between the parties for buying each other's stock.

5

What may be an issue in this case is the

6

value of the stock at the time this asset purchase

7

agreement was being considered.

8

position, Your Honor, that negotiations between

9

the parties in an effort to settle a dispute among

We would take the

10

the parties relating to stock ownership is

11

irrelevant to and prejudicial to a determination

12

of what the value was at the time of the stock

13

purchase agreement.

14

We filed a brief on this and motions in

15

limine and we would ask the Court to exclude this

16

evidence.

17
18
19

THE COURT:

The time of these negotiations

would have been what, the time period?
MR. RAKES:

It would have been a prior time

20

and it would have been in '95.

21

27 bears the date August 10, 1995, and the minutes

22

which we referred to are October 3rd,

23
24

Is that the wrong set?
October 7,

1

96.

I

believe Exhibit

1

96.

I'm sorry, this is

Now, Your Honor, the minutes of
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1

October 7, 1996, Exhibit 5, contain paragraphs

2

which are relevant to this litigation, so we're

3

not objecting to all of the minutes.

4

We're objecting to the Court considering the

5

paragraph in the middle of those minutes that

6

start out by saying, Ron made an offer to sell his

7

stock, et cetera.

8

THE COURT:

9

MR. RAKES:

10

THE COURT:

11

MR. RAKES:

12

That's Number 5?
Yes, sir.
I see where that paragraph is.
That's the settlement

negotiation paragraph.

13

THE COURT:

14

MR. RAKES:

15

an attachment to it.

16

THE COURT:

17

outline.

MR. POFF:

19

THE COURT:

21

Yes.

27 is a cover letter with

It says, Enclosed is our proposal

Mr. Poff, any response?

18

20

Number 27 which I've not read.

Do you want to -Excuse me, other defense

counsel?
MR. FENNELL:

I would adopt Mr. Rake's

22

argument on behalf of Mr. and Mrs. Cappellari, and

23

also add that the settlement offers that took

24

place at these times that these documents were
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1

drafted were under circumstances that could hardly

2

relate to what the fair market value of the stock

3

was at that time.

4

There were a lot of other circumstances in

5

those cases that would apply to the amounts that

6

were being offered in settlement that aren't

7

appropriate for considering in a fair market value

8

assessment of the value for stock.

9

10

THE COURT:

You're objecting on grounds of

relevance as well then, I take it?

11

MR. FENNELL:

Yes, Your Honor.

12

MR. HOPKINS:

Your Honor, MBS joins in the

13
14

objections too.
MR. POFF:

Your Honor, if all there were to

15

these or if indeed they were just offers of

16

compromise and settlement, I would concur in the

17

objection.

18

However, I think it's fundamental, as we

19

stated in our memo filed with the court, that

20

every party has a right to price or value his own

21

stock or personal property.

22

And certainly these offers and -- they fall

23

in two different categories.

The August 1995

24

discussion or letter from Mr. Terry to Mr. Oddo,
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1

And as of the October 7 minutes, there wasn't

2

any litigation pending between the parties in this

3

case anyway.

4

October 13th, 1996.

The second lawsuit was started

So as of october 7th there was no lawsuit

5
6

pending with this matter to relate to at all,

7

though there was in August in 1995.
MR. RAKES:

8
9

May I respond briefly, Your

Honor?
THE COURT:

10

Yes, sir.

If I could have just a

11

moment and then I will certainly allow you to do

12

so.

13

THE COURT:

14

MR. RAKES:

All right.

Mr. Rakes.

Mr. Poff talks in terms of there

15

being no litigation pending at the time of this

16

October 7 meeting, that's correct.

17

dealing with settlement negotiations has nothing

18

to do with litigation.

19

But the rule

It has to do with whether there is a dispute

20

among the parties for which offers and discussions

21

are taking place.

22

held that such evidence is not admissible in

23

evidence.

24

And the Courts have uniformly

So I think whether there is a lawsuit pending
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really has nothing to do with that.
On the other point that he made, he's exactly

3

right, this has to do with the sale of stock and

4

valuing people's stock in the corporation.

5

Mr. Poff points out in his briefs and in his

6

opening statement that this lawsuit is not about

7

stock, the Glass case was about stock. This

8

lawsuit is about the sale of assets which is

9

different than the sale of stock.

10

I think it's also important, Your Honor, and

11

the main reason we're objecting to this going in

12

the Record is an attempt on the part of the

13

plaintiff to bootstrap their values up because it

14

is clear that in these offers that are flying back

15

and forth between the parties here, there is

16

something being considered other than the value of

17

the stock or even its underlying assets.

18

It's how much is it worth to get rid of a

19

minority shareholder who is causing lots of

20

problems in the corporation?

21

lot of value over and above the value of the asset

22

itself.

23
24

And that can have a

So I would submit, Your Honor, that -- this
is purely a theoretical exercise because Your

*- ___ ¥ -~- ~
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1

that correct?

2

MR. POFF:

3

THE COURT:

That's correct.
Then if that be the case, the

4

objection is going to be overruled as to that

5

evidence finding that there was not a disputed

6

claim and ruling that the statement contained

7

herein to which there is an objection is relevant

8

to facts in issue in this case and bearing on

9

other matters that I feel relevant.

10

All right.

11

MR. RAKES:

Thank you.
Please note our exception, Your

12

Honor, to the Court's ruling on the latter because

13

while we agree that there was no litigation on its

14

face, it appeared that there was a dispute.

15

THE COURT:

All right, sir.

16

MR. BROWN:

The Defendant Cappellari and

17

Rosemary also.
THE COURT:

18
19

Thank you.

For all counsel or for all

defendants, exceptions to the objection is noted.
All right, Mr. Poff.

20

21

22
23
24

BY MR. POFF:
Q

Mr. Willard, following the end of this

litigation in November of 1995 that -- we've seen Judge
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1

Sweeney's order, Exhibit 213 that you identified.

2

there subsequently an appeal of that litigation?

Was

3

A

Yes, sir.

4

Q

And then sometime the summer of 1996 the

5
6

7
8

final judgment came out affirming Judge Sweeney?
A

I'd say about June the Supreme Court affirmed

Judge Sweeney's decision.
Q

Now, how did the business, we spoke about the

9

business in terms of profitability, how did the business of

10

Moneta Building Supply go from, say, November of 1995 until

11

September of 1996?

12

A

Income wise or --

13

Q

Income wise, first of all.

14

A

It was

15

Q

Now, how did things go from the standpoint of

less~

16

Moneta Building Supply in terms of these matters about

17

which you had complained in your 1994 counterclaim, that is

18

the expenses, the salaries, that sort of thing, by the

19

Cappellaris?

20

A

Judge Sweeney made them pay back some of the

21

monies that they had overspent and wasted funds.

22

recall, the funds that they spent, like $28,000 out of

23

Moneta's checking account to pay for all the legal

24

procedures under the lawsuit, that was brought to the

.¥

d't'•·•* ·....,

¥

< •

·w

And as I

¥
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1

towards Ron Willard because they knew that I was the

2

architectural review committee that would approve plans and

3

construction that they did within our projects.

4

recommended them to people for other projects.

Plus we

So I didn't have any thoughts that the

5

6

business would be gone because I knew we'd have four to six

7

months before Dave could get in business.

8

200 coming out, Mr. Cappellari would have released his

9

30,000 that was coming out of the company, I felt that I

10

could take Moneta Building Supply and not only make 4 to

11

500,000 a year, I could make 6 to $650,000 a year and I

12

think they knew that.

13

Q

Without Dave's

Just so the Court will have some frame of

14

references here, what was Moneta Building Supply making in

15

terms of net profit in the 1996 time frame on an annual

16

basis?

17
18

A

23
24

93, '94,

1

95,

1

96 my average income was

Q

The business was netting over $400,000 a

A

It was netting over 450 with that kind of

Q

As you viewed the world, how much excess

year?

21
22

1

87,500 for 20 percent of it.

19
20

Well,

salaries.

salary in terms of A.S. Cappellari•s salary and David
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1

cappellari's salary was being taken out of the business

2

that should not have been?

3

A

Well over 130,000.

4

Q

Now, at this October 3rd, 1996 meeting was

5

there any decision reached as to how or if at all Moneta

6

Building Supply would continue?

7

A

There was discussion at this meeting about

8

the salaries because there was minutes in the 1986-87 issue

9

that said officers shall be paid by the hours they work.

10

And that was another thing that was never resolved with the

11

Cappellaris after the trial of 1995 because Mr. Cappellari

12

was supposed to be being paid by the hour instead of by

13

salary which was part of that issue.

14
15
16

Q

What did the board decide to do as a result

of the resignation of David Cappellari?
A

They decided to let Dave continue on until at

17

least the end of the year so Mr. Cappellari could be

18

trained so he could run the business.

19

majorly and finally they said, Okay, we'll finish him up by

20

the end of this month.

21
22

Q

I argued that fact

Was there any discussion at the October 3rd,

1996 meeting about selling the assets of the corporation?

23

A

None at all.

24

Q

Was this meeting all directed then at how you
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1

were going to continue Moneta Building Supply without David

2

Cappellari?

3
4

A

That's all it was, it was not a discussion of

selling assets.

Q

5

You wanted to do that by taking over and

6

running the business with the existing personnel that were

7

there?

8

A

Yes, sir.

9

Q

And Mr. and Mrs. Cappellari wanted to do that

.10

by continuing Dave as an interim measure while they trained

11

Mr. A.S. Cappellari?

12

A

Their position was, Ms. Cappellari seemed

13

like she was upset, but at the same time she was going

14

along with Mr. Cappellari, Well, why can't we leave him

15

there until the end of the year which would give him time

16

to get his new business building up or in business in some

17

fashion?
My position was if this was a John Doe, he

18

19

would be out of here.

20

sound business judgment, it was favoritism toward their

21

son.

22

Q

And it's just -- it wasn't good

Is it fair to say, sir, that as a result of

23

this meeting which we have seen here, Exhibit 4, that

24

Moneta Building Supply was to continue in business with
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A.S. Cappellari as president?

2

A

Yes, sir.

3

Q

And with Rose Mary Cappellari as vice

4

president and secretary?

5

A

Yes, sir.

6

Q

And with you as treasurer?

7

A

Yes, sir.

8

Q

Is that the note on which this meeting ended

9

10

or can you give us any better flavor for that meeting?
A

I'm sitting in the meeting with two people

11

that's over 80 years old, my dad is over 80 years old, he's

12

not capable of running a business, nor was Mr. Cappellari.

13

The people with our company did not ever call into Moneta

14

Building Supply ordering materials and want to leave the

15

order with Mr. Cappellari because it would be mixed up,

16

shipped wrong.
And I don't mean that mean.

17

I mean it like I

18

wanted to go in there and take that business and take it

19

where it should have been with all the high salaries.

20

They wouldn't let me, I didn't have the power, I was

21

powerless.

22

23
24

Q

So is that the note on which the October 3rd,

1996 board meeting ended?
A

Yes, sir.
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Let me ask you this:

Q

1

178

was there any

2

discussion that you knew about or were you a party to

3

between October 3 and october 7, 1996 about Moneta Building

4

Supply going in any direction other than continuing to do

5

business?
A

6

The only thing that

I

knew of was we were

7

continuing to do business even when Mr. Cappellari sat on

8

this witness stand and swore to God that he was going to

9

run this business to the best of his ability.

10

That was

like the end of October, October 24th or something.
But never did Dave, that

11

I

recall under oath,

12

did Dave say,

13

assets.

He said,

14

assets.

And

15

any of the assets?

He said, Well, if you want to dissolve

16

it or get rid of it

I

17

And

18

sentence is wrong.

I

I

may be interested in purchasing the
I

may be interested in purchasing some

made a clear point why would we want to sell

might buy some trucks or something.

said, We don't want to sell any of the assets.

I

19

Q

Now, let me ask you this:

That

Were you, as the

20

minutes reflect, asked at that meeting whether you were

21

interested in buying the assets of Moneta?

22

A

Never was I asked that question.

23

Q

Now, let's be sure the Court understands and

24

that

I

understand the process that these minutes were
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prepared.
How were these minutes normally handled up

2
3

until October 7, 1996, who prepared them, how were they

4

distributed, what time interval was involved?
A

5

Ms. Cappellari usually prepared the minutes,

6

sometimes it would take three to four months to get them

7

back.

8

but I would never forget what was right and what was wrong

9

here.

sometimes we'd get what was right, what was wrong,

Q

10

Would you be able to tell us when you first

11

saw these minutes that we are looking at now of October 7,

12

1996?
A

13

I can't tell you for sure, but I don't recall

14

having them even in October.

15

November or December before I got these because I don't

16

recall seeing these during the 24th trial.
Q

17
18

I

think it was on up in

Let me ask you this:

At the end of this

meeting, on what note did it end, as you understood it?
A

19

Well, there was absolutely no love for Ron

20

Willard, there was absolutely no reason for Mr. Cappellari

21

or Ms. Cappellari to want to take any free management or

22

labor from Ron Willard, all they wanted me to do is be

23

gone.

24

Q

Let me show you, sir, an attachment to the
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1

Exhibit 5 we were just looking at which purports to be a

2

letter by you.

Is that your letter?

3

A

Yes, sir.

4

Q

What is that, sir?

5

Is that your letter of

resignation?

6

A

That's when I resigned.

7

Q

Can you just tell us without our reading

8
9

along here why it was you resigned?
A

For the past ten years I had been useless, I

10

had been totally hobbled and since Mr. and Mrs. Cappellari

11

got there it was -- I was done.

12

Q

What did you do after the October 7, 1996

13

meeting with regard to Moneta Building Supply?

14

then institute another legal proceeding?

15

A

Didn't you

I had to go to counsel to protect my stock

16

and my investment as a minority stockholder because I could

17

see that I was being frozen.

18

Q

Did you have a sense when you left this

19

meeting on October 7, 1996 whether Moneta Building Supply

20

was being sold or whether it was going to continue in

21

operation?

22

A

Well, I knew I was in trouble and I knew that

23

there was a scheme and I knew I was going to loose if I

24

didn't do something to protect my interests.
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Q
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Well, let me ask you this:

Did Mr. or Mrs.

2

A.S. Cappellari ever say to you during the October 7, 1996

3

meeting that they were going to just sell the assets of the

4

company?

5

A

No.

6

Q

Was anything said at the October 7th meeting

7

by David Cappellari, A.S. Cappellari or Rose Mary

8

Cappellari that would have indicated to you they were not

9

going to continue to operate Moneta Building Supply as it

10

had been operating?

11

A

The front that was put on by Mr. Cappellari

12

and by Ms. Cappellari was Ms. Cappellari was really upset

13

because her son Dave walked out on her.

14

was, I know how to run this business with Bob, ! 1 11 be able

15

to take care of it, we'll run the business, and that was

16

the position.

17
18

Q

Mr. Cappellari

Those are the positions of the parties as you

understood them at the end of the October 7 meeting?

19

A

Yes, sir.

20

Q

And then I think we already agree here that

21

it's a matter of record on October 13, 1996 there was a

22

suit brought on your behalf to dissolve Moneta Building

23

Supply, right?

24

A

Yes, sir.
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Q

And have you already told us why you brought

3

A

Yes, sir.

4

Q

Was there then a court hearing about that?

5

A

Yes, sir.

6

Q

On or about October 24, 1996?

7

A

Yes, sir.

8

Q

Were you present at that hearing?

9

A

Yes, sir, I was.

10

Q

Did you testify?

11

A

Yes, sir.

12

Q

Did Mr. A.S. Cappellari testify?

13

A

Yes, sir.

14

Q

Did Mr. A.S. Cappellari make any statement to

1

2

that?

15

the court at that time as to what his intentions were with

16

regard to the continuation or discontinuation of the

17

business of Moneta Building Supply?

18

A

on October 24th Mr. Cappellari testified to

19

the Court that he and his wife was highly upset with his

20

son walking out on them and leaving them holding the bag,

21

but with the help of the staff of Moneta Building Supply he

22

was going to run that building supply to the best of his

23

ability and compete with his son David.

24

Q

Was there anything said by Mr. A.S.
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1

Cappellari or -- let's first take him.

Was there anything

2

said by Mr. A.S. Cappellari to the Court on october 24,

3

1996 to suggest that Moneta Building Supply was going to be

4

liquidated in any way?

5

A

No, sir.

6

Q

Did either David Cappellari or his mother

7

Rose Mary Cappellari say anything to that effect to the

8

Court?

9

A

No, sir.

10

Q

Now, at that hearing did you testify to the

11

court about what you thought David Cappellari going into

12

business in competition with Moneta Building Supply would

13

do to Moneta Building Supply?

14

A

I think in that October 24 that issue had

15

arisen about three different occasions while I was on the

16

stand.

17

Q

What did you say to the Court at that time?

18

A

I said in one occasion if we don't get this

19

injunction you can kiss Moneta goodbye because Dave will

20

open up with one-third of the business.

Q

21

And is that the reason that you wanted in

22

october 3, 1996 to take over and be in charge of the

23

business?

24

A

Yes, sir.

The reason for wanting the
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1

injunction, I figured that the court, if we put Moneta

2

Building supply up at a public auction and we sold it

3

broken down in five entities, receivables, inventory, real

4

estate, equipment, and business name, and then we lumped

5

them all together and had an auction, I would have had as

6

good a chance of seeing a fair value brought for the

7

building supply for the stockholders as Dave would have or

8

Mr. Cappellari.

9

But what you see is they didn't want that.

10

They didn't want that because they didn't want me around,

11

they didn't want me to have a share of the market.

12

Smith Mountain Building Supply probably, if

13

you talk lake business, has got maybe, let's say, 40

14

percent of the business and Moneta has got, say, 60.

15

Dave left the building supply and opened up next week and

16

he could have went to his site -- and he testified that he

17

had not bought that October 24, Dave did, but I think he

18

had

19

up and opened up and done some business in some fashion.

20

If

he could have went to his site and put a mobile home

So my position to the court was, Let's

21

resolve this issue for once and all.

22

company and sell it out and give everybody a fair share at

23

it.

24

Let's dissolve this

But they didn't want that.
They wanted to make sure that when their son
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1

Dave started his new business that it wiped out the

2

percentage of the market that Moneta Building Supply was

3

holding and hand it to their son and at the same time make

4

sure they starved me out of my interests and my investment

5

as a minority stockholder, far greater than any previous

6

offers with the new law firm.

7

Q

The new law firm?

8

A

Well, during the trial of the stock purchase

9

agreement there was other counsel representing Dave

10

Cappellari and with the new deal there was new counsel

11

representing him.

12

Q

All right, sir.

What would you have done if

13

your advice had been followed on October 3, 1996 to limit

14

the damage that you testified on October 24, 1996 would

15

have been done by David cappellari leaving the business and

16

opening a competing business?

17

A

Even if Dave would have opened the next week

18

and they would have given me the opportunity to be the

19

president of Moneta, Mr. Cappellari would have dropped his

20

salary, I would have had no salary and Dave would have

21

picked up a third of the business, maybe.

22

because we have to decide where the loyalty is.

23
24

That's a maybe,

We don't know for sure that all these
builders and everybody are just that loyal because I might
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1

have been able to scheme with a buying package with Smith

2

Mountain to buy lumber cheaper, I might have been a better

3

market person, I might have been a better motivator of

4

personnel.

s

saving approximately $225,000 just in salaries alone.

6

And above all, I would have started off with

Plus, that particular year I did about a

7

million and a half dollars in the building supply business,

8

I could have put that business in there.

9

put the market together so hard, by the time Dave did get

10

open in four to six months that maybe he wouldn't be able

11

to capture a third of the market.

12

And I could have

Maybe he would have never got the business

13

supply open because the bank under the lending laws would

14

have never give him a loan to start with because you have

15

to show repayment schedule of what your business can do.

16

And I'm saying that if I went to borrow the

17

money to build a new Building supply down there, I either

18

got to have the money or I got to be able to show that that

19

building supply will return enough income for me to make

20

that payment or the lending laws would stop that.

21

But it was easy for him because his scheme,

22

Mr. and Mrs. Cappellari along with him, had taken Moneta

23

Building Supply out of the industry; therefore, sure, the

24

bank could give the loan.
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1

But if Moneta Building Supply would have

2

stayed open and Ron Willard would have been running it

3

without a salary and Mr. Cappellari would have stayed out

4

of my way, he wouldn't have been taking home $350,000 a

5

year, he would have been taking home a half a million

6

dollars a year because I could have done that.

7

8

Q

As of october 24, 1996, however, Moneta

Building Supply was still an ongoing entity, wasn't it?

9

A

Yes, sir.

10

Q

Nothing was said at that hearing that led you

11

to believe it was not going to be an ongoing entity, was

12

it?

13

A

That's right.

14

Q

Was in your mind as a businessman Moneta

15

Building Supply still a viable business opportunity as of

16

October 24, 1996?

17
18
19

A

There was nobody else taking that share of

that market at that time.
Q

Now, the Court as of October 24th, based on

20

the testimony that you have described to us from

21

Mr. Cappellari and yourself, denied your motion to dissolve

22

the corporation?

23

A

Yes, sir.

24

Q

Now, following that meeting or following that
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f~rst

1

hearing, when was it that you

2

that Moneta Building supply was going to sell most of its

3

assets to David Cappellari?
A

4
5

I was notified of a meeting and I had a copy

of some agreement Mr. cappellari had signed.
Q

6

7

got wind of the fact

Let me show you, sir, what has been marked in

this case as Exhibit 14, you'll see at the bottom it's 14.

8

A

Yes, sir.

9

Q

And it is a letter dated November 22, 1996.

10

You appear to be an addressee of that letter.

11

A

Yes, sir.

12

Q

Do you know on or about what day you received

13

that letter?

14
15

A

It wasn't on the 22nd, it was on up a few

days after that.

16

Q

When you received -- you did receive this

18

A

Yes, sir.

19

Q

The Exhibit 14, right?

20

A

Yes, sir.

21

Q

And had you before you received this letter

17

letter?

22

of November 22, 1996 known about the asset purchase

23

agreement that had been proposed by David cappellari to

24

Moneta Building Supply?
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1

A

I knew nothing of it.

2

Q

Was there an asset purchase agreement

3

attached to this letter of November 22, 1996?

4

A

Yes, sir.

5

Q

Do you remember whether that agreement that

6

was attached to that letter had been signed by anyone on

7

behalf of Moneta Building Supply?

8

A

I think it had been signed by Mr. Cappellari.

9

Q

Let me show you, sir, a cover letter which

10

has been marked here as Exhibit 6, and it is a letter dated

11

November 15, 1996 from Mr. Stockburger in Mr. Rakes• office

12

to Mr. Osborne, have you seen that before?

13

A

I think I've seen it through the exhibits.

14

Q

Was that attached, did that go along with the

15

letter of November 22 that we just looked at?

16

A

I don't recall that, no.

17

Q

I'm going to show you two versions of the

18

asset purchase agreement and ask if you really remember

19

which was the one you received.

20

Let me show you the second page of Exhibit 6

21

which has the date of November 15th typed in at the top of

22

it you will see.

23

had that in it or not, had the date typed in?

24

A

Do you remember whether your agreement

I can remember some of the values, but I'm
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1

not sure about the date.
Q

2

Let me show you then, sir, the one that does

3

have some values which I believe is page 4 of Exhibit

4

Number 6, and I'll ask you if those values that are

5

referred to help you in recalling.

6

7

A

goodwill 175.

8
9
10

I remember the real estate being 150 and the

Q

That looks like what I received.
Did you ever see a copy of the agreement in

which the real estate and goodwill were valued at higher
numbers?

11

A

Not until the last few days, that I recall.

12

Q

Let me show you what's been marked as Exhibit

13

7.

14

the goodwill being 330,000 and the real estate at the

15

assessed value?

16
17
18

Do you remember having seen figures that talked about

A

I never saw that one before seeing the one

with the 150 on the real estate and 175 on the goodwill.
Q

What did you do, sir, upon receipt of this

19

notice of a board meeting, it was a

20

about, do you remember what Exhibit 14 really told you?

21

A

what was the notice

It said that there was a meeting for December

22

the 20th of the shareholders because the board of directors

23

was passing it on with no recommendation, it was a little

24

bit puzzling and a little bit frightening.
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Did you know anything about a board of

director's meeting on November 19, 1996?

3

A

No, sir.

4

Q

You had resigned from the board on October 7,

6

A

Yes, sir.

7

Q

And so you therefore got no notice of the

5

8

correct?

meeting on November 19th?

9

A

That•s correct.

10

Q

And on November 21 or November 22 you were

11

sent the

if I can find it again -- the asset purchase

12

agreement which you have identified here as being an

13

attachment to Plaintiff's Exhibit 6?

14

A

That•s what I got, yes, sir.

15

Q

Have you, since this litigation started, seen

16

a letter from Mr. Stockburger dated November 21, 1996

17

submitting a revised settlement offer?

18

A

Yes, sir.

19

Q

Let me show you, sir, what has been marked

20

here and admitted as Exhibit 10.

Do you see this, sir?

21

A

Yes, sir.

22

Q

Had you ever seen this letter before this

23

litigation started?

24

A

No, sir.
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Q

1

And you will note, sir, that this letter

2

dated November 21, 1996 says that -- let me see if we can

3

get it centered on there a little bit -- that enclosed is a

4

revised asset purchase agreement?

5

A

Yes, sir.

6

Q

And is this the same asset purchase agreement

7

that you remember receiving with the letter of November 22,

8

1996?

9

A

I remember that as being 150 on the real

10

estate and 175 on goodwill and I think 56,000 or so on

11

equipment.

12

Q

That's it.
Now, following receipt of this notice of

13

November 22 of a special stockholder's meeting, what did

14

you do, sir?

15

A

I was pretty shocked at first and I

16

immediately called counsel and we had to make an offer that

17

was better.

18

Mr. Cappellari and Mrs. Cappellari and Dave was scheming to

19

sell the assets right out from under me.

20

obviously been going on for some time.

21

I had not been privy to the fact that

So all this had

And then when I got to thinking back what was

22

said about I might be interested in buying some of the

23

assets, all this stuff, it started -- the green light

24

started coming on, a red light started coming on.

And I
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1

said, I have been had here, I need to get up and regroup

2

myself.

3

So
Q

Did you, until receipt of Exhibit 14, which

4

is the notice of November 22, 1996, have knowledge of the

5

fact that Moneta Building Supply was planning to sell its

6

assets to David Cappellari?
A

7

I did not have knowledge.

You would think

8

that a stockholder would know something like this was going

9

on.

10
11

Q

Now, following receipt of that notice I

gather that you then consulted with counsel?

12

A

Yes, sir.

13

Q

And did you then, sir, on or about December

14
15

the lOth, 1996 make a response in writing to this notice?
A

I made a response in writing because their

16

deadline issue.

17

contract and I put a deadline on my contract at the same

18

time and they didn't even respond to it.

19

call me, they didn't do anything.

20

on that issue.

21

22
23
24

Q

I offered $400,000 more than David's

Can you read that?

They didn't even

They totally ignored me

I think this letter is

getting sufficiently to the core of this issue.
A

This is a letter to Mr. and Mrs. Cappellari,

it says, "I have received the notice of the special
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1

stockholder's meeting to be held December the 20th, 1996."

2

MR. POFF:

It's Exhibit 27A, Your Honor, if

3

you'd like to look at it.

4

is not quite --

5

THE WITNESS:

I'm afraid that screen

It might not be the screen, it

6

might be these 52 year old eyes.

If I just had a

7

copy of it I could read it with this.

8

9

BY MR. POFF:

10

Q

Let me just hand you a copy of it.

11

A

starting, "Dear Mr. and Mrs. Cappellari, I

12

have received the notice of the special shareholder's

13

meeting to be held December the 20th, 1996 to consider and

14

vote upon an offer by Capps Home & Building Center, Inc. to

15

purchase certain assets of Moneta Building Supply.

16

"I believe that the offer made by Capps Home

17

& Building, Inc. does not adequately reflect fair value.

18

Accordingly, I hereby offer to purchase the assets

19

described in the asset purchase agreement dated November

20

the 15th, 1996 for the same amount provided for in the

21

asset purchase agreement plus $400,000.

22

"The terms and conditions of my offer are the

23

same as the terms and conditions of the asset purchase

24

agreement except that I would ask that the right to use the
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1

existing telephone number be added to the assets

2

transferred and that Moneta Building supply, Inc. agree to

3

operate the business in an ordinary course until closing.

4

"As an alternative, at the option of the

5

shareholders of the corporation, I would be prepared to

6

negotiate an agreement to buy all the outstanding shares of

7

the common stock of Moneta Building Supply based on the

8

amount set out above, plus the value of the cash,

9

securities and other assets not included in the asset

10

purchase agreement.

11

"Please let me know, let me have your

12

response to this offer not later than 3 p.m. December 13th,

13

1996. 11

14
15

And I don't recall getting a response.
Q

When you received the notice of the meeting

16

that prompted this letter, did you have an impression as a

17

businessman and as a stockholder of Moneta Building Supply

18

whether the asset purchase agreement was for a price that

19

reflected the true value of Moneta Building Supply?

20

A

There was no way it could be reflected as a

21

fair value of Moneta Building Supply because the building

22

supply was making between 4 and $500,000 a year and the

23

price was less than 1.3.

24

so not many people out there

you'd have a
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1

line five miles long down here to buy that building supply

2

if they could buy it and pay for it in two and a half

3

years.

4

Q

Did this figure that you submitted on

5

December 10, 1996 of David cappellari's offer plus

6

$400,000, did that in your judgment reflect the true value

7

of Moneta Building Supply?

8

A

Not at all.

I could not at that point in my

9

life put my finger on the precise value except that I knew

10

how much income was coming into the building supply, I knew

11

how much we was overpaying in salaries, plus I knew what

12

they had already offered me previously for stock that was

13

determined to be in effect by Judge sweeney.

14

Q

Now, did you pay any particular attention to

15

any of the items such as the bad debt item as it was

16

referred to in the asset purchase agreement?

17

A

When you really look at that bill, they were

18

taking about a 25 percent swipe.

Your buying the building

19

supply for a little over a million dollars and they had

20

seven hundred and something thousand dollars worth of

21

receivables on it and they was wiping 25 percent off of it

22

and we'd never had a year like that.

23

off $6,000 a year, sometimes $2,000 a year.

24

just unheard of.

We would maybe write
And it was
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Do you remember how much the asset purchase

2

agreement that you received in the mail proposed to take

3

off for bad debts?
A

4
5

I think it was 25 percent.

It was a

tremendous amount of money.
Q

6

And is it your recollection that the asset

7

purchase agreement that you received along with your notice

8

of November 22, 1996 had already been signed?

9

A

Yes, sir.

10

Q

Now, then did you, through counsel, start

11

another suit on December 13, 1996?
A

12

Yes, sir.

I, with counsel, decided we would

13

try to stop this shareholder's meeting that was going on

14

because they were totally ignoring the fact that I had

15

offered more money and I was not getting a response.

16

Q

Was there, sir, at that point in time another

17

hearing before the December 20th, 1996 stockholder's

18

meeting?

19

A

Yes, sir.

20

Q

There was another hearing in this court?

21

A

Yes, sir.

22

Q

And at that hearing were there counsel there

23
24

for Mr. and Mrs. Cappellari?
A

Yes, sir.
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Q

1

2

Do you remember who they were?

Were they the

same counsel as are here today?

3

A

Yeah, I think, yes, sir.

4

Q

And was Mr. David Cappellari represented by

6

A

Yes, sir.

7

Q

Same counsel who is here today?

8

-A

9

Q

5

10

counsel?

Yes, sir.
Was Moneta Building supply represented by

anybody at that hearing?

11

A

Not at all.

12

Q

Now, you brought this suit to try to delay

13

this matter, was that the purpose of the December suit?

14

A

Yes, sir.

I needed to see what was going

15

on.

16

slid under my nose and slid out from under my nose that I

17

didn't know where the gun was pointed, but I knew it was

18

pointed.

19

It was all being so cleverly planned and so cleverly

Q

Now, this suit that you filed in October 1996

20

for dissolution of this company, was it still pending in

21

this court when the December suit was filed, if you know?

22

A

We were in this court on October the 24th.

23

Q

I

24

think it's a matter of record, that suit

was never dismissed, it's still pending --
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Right, it was floating on.

And then I think

we were in this court again on December the 3rd.

Q

3

Did Mr. or Mrs. Cappellari or Dave Cappellari

4

ever come to you and say, All right, Mr. Willard, you have

5

brought this suit to dissolution, we have now decided to

6

sell the assets of the company, so we'll join with you in

7

asking the Court to supervise a dissolution?

8

A

No.

9

Q

Now, again, you were not successful in

10

stopping

I believe you sought to stop Dave from opening

11

a competing business or how do you remember that December

12

case?

A

13

Well, it was obvious to me if I could stop

14

Dave from opening a competing business and we could sell

15

the stock of Moneta Building Supply beforehand, it would be

16

more advantageous to the stockholders of Moneta Building

17

Supply.

18

I think it would have had a great deal of

19

effect whether Dave went to another site or not also

20

because it wouldn't have been easy for him to have borrowed

21

the money.

22

money from his parents, but I don't think it looks like he

23

was trying to do that.

24

borrow the money, you got to show cause to pay it back.

He could have certainly probably borrowed the

But if you go to the bank and
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1

The quicker they could get Moneta's doors

2

shut and Capp's doors open, that's what was going on and

3

that's what happened.

4

Q

In any event, nothing came out of this

5

December hearing before December 20th, 1996 that would have

6

prevented that meeting from occurring of shareholders to

7

sell the assets?

8

A

No, sir.

9

Q

Now, let me show you, sir, what has been

10

marked here as Exhibit 20.

11

20, and ask you, sir, if you can identify that document for

12

the Court.

13

A

15

Yes, sir, I can see it.

MR. POFF :

14

If I could admit it as Exhibit

I believe I have an extra copy,

Your Honor, if I may approach the witness.

16

THE COURT: Certainly.

17

THE WITNESS:

That's a December the 19th

18

another offer to purchase to back up Capp's

19

contract and to raise my purchase price up to

20

$600,000.

21
22
23
24

BY MR. POFF:
Q

Exhibit 20 then, sir, is a letter from you to

Mr. and Mrs. Cappellari dated December 19, 1996, right?
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1

A

Yes, sir.

2

Q

And it is a renewal of your offer to buy --

3

you tell me what it is.

4

A

The first offer on December the lOth had an

5

expiration date on it of December the 13th, because I think

6

that's when we come to court or something.

7

reissued another letter, had it hand-delivered by one of

8

the ladies that's in my office, hand-delivered it to

9

Mr. Cappellari raising my offer from 400,000 to $600,000.

And so I

And I mentioned that if they would give me

10
11

some time to look at the books closer I felt I could even

12

pay more.

13

casually walked through the yard, and it didn't take me

14

long to figure out the inventory and what I could see going

15

on there.

I simply had went to the building supply,

And I just felt that I needed to up my ante

16
17

to really get attention because 400,000 didn't seem to

18

impress the directors that it was a fair offer than what

19

their son was trying to get it for.

20

Q

As of December 19, 1996, did you think that

21

what the asset purchase agreement called for in terms of

22

consideration to Moneta Building Supply for its assets was

23

a fair figure?

~

24

A

No, sir.
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Q

1

Did you think that your offer, which was

2

Mr. David cappellari's offer plus $600,000, represented the

3

market value or fair value of the assets of Moneta Building

4

Supply that were being sold?

5

A

No, sir.

6

Q

Did you have an opinion at that time as to

7

what the value of the assets of Moneta Building Supply

8

were?
A

9

Moneta Building Supply at that time was worth

10

$5 million in my opinion because I looked at it as a

11

businessperson that knew what the industry was doing at

12

that moment without my business.

13

five million and I put my million and a half into it, your

14

roll of income starts really kicking in after the three and

15

a half million.

16

If we were doing right at

I could have taken away the excessive

17

salaries, I could have put my business into it and made it

18

rock and roll.

19

deal.

20

they was going to do to the company even if they accepted

21

the offer.

22

But under no circumstances was 1.9 a fair

But I had to do something because I didn't know what

Q

Now, did you note from the asset purchase

23

agreement that the name Moneta Building Supply was also

24

being sold to David Cappellari?

·-'-~

'.·

.....

¥
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meeting on December 20th, 1996, receive any response?

2

A

No, sir.

3

Q

Did you go to the shareholder's meeting on

4

December 20th, 1996?

5

A

Yes, sir.

6

Q

Do you remember where that meeting was held?

7

A

At the Moneta Building Supply office.

8

Q

Did you go there with counsel?

9

A

Mr. Vogel was with me, yes, sir.

10

Q

Were Mr. and Mrs. Cappellari there?

11

A

Ms. Cappellari was not, Dave was there,

12

Mr. Cappellari, several lawyers.

13

Q

Were they represented by counsel?

14

A

That was the first time that

I

had seen

15

Moneta Building supply have counsel because I asked the

16

question, I think, when Mr. Lemon was there and he

17

introduced himself to myself and he knew Mr. Vogel, and I

18

remember asking him how long had he been hired and he said

19

he had been called about 1 o'clock that day by maybe

20

Mr. Osborne's group or something and he had been briefed

21

shortly.

22

And I said, As a minority stockholder, can

23

you postpone this meeting until I can get some time to sit

24

down and go through the history of this company with you,
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1

maybe a week, ten days, so I can feel that you've heard the

2

whole truth and nothing but the truth?

3

And he said, Excuse me.

And then all the

4

lawyers go into another room and George and I sit in there

5

and kind of look at each other for a little while.

6

then they all come back out and they say, I know enough

7

about the case, we're going to go ahead and have the

8

meeting.

9

Q

When did this meeting occur?

And

Let me show you

10

what has been marked here as Exhibit 17, not only for

11

identification, but has been admitted by agreement.

12

Have you seen these minutes before?

13

A

Yes.

14

Q

These minutes reflect that this meeting

15

occurred about 5 o'clock that day at Moneta Building

16

Supply; is that right?

17

A

I'll never forget that day.

18

Q

And is that about when it occurred, in late

19

afternoon?

20

A

Yes, sir.

21

Q

Was it your understanding from what you were

22

told and as you just testified that counsel had been

23

employed by Moneta Building Supply by 1 o'clock that day?

24

A

By phone, yes, sir.

Mr. Cappellari's
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direction of the meeting had been prepared for him.

Q

2

Can you tell us, sir, just recap as best you

3

can from your memory, just tell the Court what went on at

4

this meeting of December 20th, 1996 other than what you

5

have already recounted for us?

6

I take it the lawyers came out and said they

7

were still going to have the meeting and they did so or had

8

they already

9

A

Well, when Mr. Vogel and I was headed to the

10

meeting, that past few days had been quite stressful for

11

me.

12

a row worrying about your investments and your hard years.

13

But we didn't know that Moneta had counsel.

14

and Mr. Lemon was there.

15

It was not unusual to not sleep for a couple nights in

We walked in

And I thought when he said I'm counsel that

16

at least maybe I would be have some representation.

And it

17

was quite obvious that when they all went to together in

18

the other room, I'm talking about Mr. and Mrs. Cappellari's

19

lawyers, Dave's lawyers and Moneta's lawyers, that they

20

didn't invite Mr. Vogel back there, that I had been had.

21

And that was quite stressful.

And the script

22

that Mr. Cappellari was reading from was not his usual

23

self, he had been prepped in every mode to go.

24

mentioned that this deal might be voidable, and there was a

Mr. Vogel
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1

smirk of that result.

2

It was like you go to a street fight and

3

there is ten street fighters and there is one poor old me.

4

That's kind of the way I felt.

5

that was one of the most stressful evenings of my life.

6

I would have to say that

After this consultation of counsel and they

Q

7

came back and told you we're going to go ahead anyway, what

8

then happened?

9

you went through that Mr. Cappellari orchestrated?

10

A

Did they then go through this meeting that

They went through the motions that

11

Mr. Cappellari had written out for him to do.

12

he made he read it off of a sheet of paper.

13

had a meeting like that.

14

15
16

Q

Every move
Never had we

What did they do about your offer to

top Dave's offer by $600,000?
A

They just said that they couldn't

he was

17

not there to hear my offer, he was there purely at this

18

meeting, this shareholder's meeting, to only discuss the

19

contract that was with their son Dave Cappellari, they

20

wouldn't even hear my offer.

21

22
23

24

Q

Didn't you also make another offer to sell

your stock?
A

At that point -MR. RAKES:

I object, Your Honor.

~mr:-V~GIN;:
410
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MR. RAKES:

I have nothing but what I've

said previously.

3

THE COURT: Any defense counsel?

4

MR. BROWN:

Yes, Your Honor,· just add that

5

when you go further down in the letter it does

6

flip around and say A.S. Cappellari then stated in

7

regards to Mr. Willard's offer to sell, there is a

8

number there, A.S. Cappellari will gladly sell the

9

stock in the corporation.

10

I think that flips it around where it is now

11

purportedly an offer by the party who is making

12

the objection and we are making that objection.

13
14

THE COURT:

Thank you.

Anything further from

anyone on this issue?

15

Gentlemen, I've reviewed Hendrickson v.

16

Meredith. 161 va., 193, I think a case from back

17

in the -- it's a 1933 case.

18

at 33 Va. which case cites an Old English case,

19

and they are all saying basically the same thing,

20

but emphasizing obviously that the rule that we're

21

dealing with is a well-established rule of public

22

policy going all the way back to England.

It cites a case found

23

And stated on 204 of Hendrickson, The essence

24

of an offer of a compromise is that a party making

_-..,_
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1

Did you ever see any effort or see the

Q

2

results of any effort made by anybody in this case to find

3

out what the market value of Moneta Building Supply was in

4

terms of what other people in the home building business

5

might pay for this business?

6

A

None whatsoever.

7

Q

Mr. Willard, following the meeting of

8

December 20th that is represented by the minutes in Exhibit

9

17, did you, through counsel, send a letter dated December

10

30th, 1996 which has been marked and admitted in this case

11

as Exhibit 21?

12

A

Yes, sir.

13

Q

Is that the notice in furtherance of your

14

effort to pursue this derivative suit as a minority

15

stockholder in Moneta Building Supply?

16

A

Yes, sir.

17

Q

Was there any response to that notice?

18

A

I don't recall any.

19

Q

So that's what brings us here today?

20

A

That's why we are all here.

21

MR. POFF:

Mr. Willard, thank you, sir.

I

22

would ask you to answer any questions that these

23

gentlemen may have.

24

THE COURT:

All right.

As far as the order,
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1

gentlemen, we can just -- I can let you-all decide

2

or we can start at one end of the table and go

3

down the line.

4

fine.

If you-all can agree, that will be

Mr. Brown.

5

CROSS-EXAMINATION

6

7

8

BY MR. BROWN:

9

Q

Good afternoon, Mr. Willard.

10

A

Good afternoon.

11

Q

Now, the buy-sell agreement as it was

12

originally written prohibited you from transferring stock

13

from your wife to you, didn't it?

14

A

I don't recall that it said that.

15

Q

Your wife was a so percent stockholder,

16

wasn't she, of your -- 50 percent of your interest?

17

18
19

A

Yes, my wife and I owned the 20 percent

Q

And the fact is that the buy-sell agreement

together.

20

prohibited you from making that transfer, but you asked the

21

Cappellaris if it would be okay and they said that would be

22

fine, that's a fact, isn't it?

23

24

MR. POFF:

If Your Honor please, I don't want

to interrupt the examination, but I do think that
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1

the one thing that somebody said for the defense

2

early on is that there is no dispute in this case

3

the stock purchase agreement has been upheld and

4

it is the law of this case, and so I don't know

5

what the purpose is, but I just would like to note

6

an objection to any questions that go to the

7

integrity of the stock purchase agreement because

8

I thought we all accepted the fact that that was

9

the law of this case.

10

THE COURT:

Any response, Mr. Brown?

11

MR. BROWN:

This doesn't go to the question

12

of the integrity of the stock purchase agreement.

13

We are looking at the motivations of the parties

14

as they've worked their way up to the point of

15

November 19th, 1996, and it's just getting to that

16

point which we will do very quickly.

17

THE COURT:

All right.

The agreement of

18

course will speak for itself.

I am allowing some

19

background information as to the relationship

20

between the parties because I feel that that will

21

have some bearing on issues in the case, so in a

22

limited fashion it will be permitted.

23
24
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BY MR. BROWN:

2

Q

Are you saying that you don't recall at this

3

point whether or not the stock purchase agreement required

4

the consent of the Cappellaris?

A

5

I would have to see a copy of it to review at

6

this time to really give you what my thought is on that.

7

My wife and I owned 20 percent, Cappellari, Inc. owned 80

8

percent.

9

The reason that my wife relinquished her

10

interest in the stock was because of a change in our wills

11

and trusts back in the early •sos.

12

the attorney that was handling that probably passed the

13

necessary papers on to the Cappellaris and that issue.

14

Q

And I would think that

In about 1986 after Cappellari Company was

15

dissolved and the stock was put in the individual names of

16

Rose Mary Cappellari and A.S. Cappellari and David

17

Cappellari, David Cappellari was under the impression that

18

since it was dissolved that the buy-sell agreement was not

19

any good any longer; isn't that right?

20

A

If that's what he says.

21

Q

And by this time in 1995 the corporation was

22

making a lot of money, wasn't it?

23

A

In 1995 or 1986?

24

Q

Well, going up up until 1995 it was making a
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1

lot of money, wasn't it?

2

A

Yes, sir.

3

Q

It was a profitable corporation?

4

A

Yes, sir.

5

Q

And David had put in a lot of years by then?

6

A

Yes, sir.

7

Q

And about that time he was clamoring for an

8

equity interest, wasn't he?

9

A

Yes, sir.

10

Q

Now, I'd like to talk to you a little bit

11

about your participation on the board of directors.

12

though Mr. and Mrs. Cappellari had a majority stock, you

13

were voted to become a member of the board of directors;

14

isn't that true?

15
16

A

Are you talking about from 1978 or starting

Q

When did you first become on the board of

in 1987?

17
18

Even

directors of Moneta Building Supply?

19

A

Dave and I ran the board, we was the board

20

until that date when Mr. and Mr. Cappellari -- when he

21

resolved Cappellari, Inc., then when Mr. and

22

Mrs. Cappellari got on the board, that's when the problems

23

started.

24

Q

When they got on the board you were not

CENTRAL VIRGINIA REPORTERS (540) 380-5017

416

Willard - Cross

1

221

kicked off the board, were you?

2

A

No, sir.

3

Q

In other words, they had 80 percent of the

4

stock of this corporation and they had the power to put you

5

off the board, but they left you on the board, didn't they?

6

A

Yes, sir.

7

Q

And you participated in board meetings and

8

had an opportunity to say your piece; isn't that true?

9

A

That is true, sir.

10

Q

And even when things got very difficult and

11

when there were great disagreements with you and the

12

Cappellaris, the Cappellaris didn't use their power as

13

stockholders to remove you from the board at that time, did

14

they?

15

A

No, sir.

16

Q

As a matter of fact, they even, at the last

17

meeting that they had where Mr. Cappellari was elected from

18

vice president to be president, they kept you on the board

19

and kept you or made you treasurer.

20

treasurer?

21

A

I think I was.

22

Q

And they kept you as treasurer, didn't they?

23

A

Yes, sir.

24

Q

And while you were on the board it was not

Were you already
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1

unusual for you to disagree with some of the business

2

decisions that were being made; isn't that right?

3

A

That's correct.

4

Q

And you were especially concerned that those

5

kind of business decisions might affect your pocketbook in

6

the short run; isn't that true?

7

A

That's correct.

8

Q

Isn't it true that sort of typical of one of

9

these situations where you had a disagreement-was when one

10

of the key employees, susan, who was the bookkeeper, was

11

sick for three weeks, you complained that she received pay

12

for that period of time during which she was sick; isn't

13

that true?

14

A

I remember something about that.

I think it

15

was a question of what policy.

16

brought that to Dave's attention saying that if we pay her

17

while she's out sick for three weeks, that sets policy and

18

if you get someone else that's out six weeks or three

19

weeks, whatever it was, we might have to go back and refer

20

the same policy to them.

21

As a director, I think I

And I think I mentioned that we should be

22

very careful with that because we have a policy that we go

23

by in my original company and I was simply trying to

24

establish the board toward good policy.
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1

Q

But there were policy disagreements?

2

A

That's the one I recall.

3

Q

When David Cappellari joined in by Mr. and

4

Mrs. Cappellari filed a declaratory action to determine

5

what the rights were in regard to this buy-sell agreement,

6

that's when your response was to file a suit to dissolve

7

the corporation; is that right?

8

A

That's correct, sir.

9

Q

And you thought the best way to resolve it

10

then was, I think, was that when you wanted to take it up

11

and break it up into five pieces at an auction; is that

12

right?

13

A

No, sir.

14

Q

That was at a later date?

15

A

I wasn't going to tell the Judge how to

16

dissolve the corporation, I figured he knew more about that

17

than I did.

18

in depositions in some theory because if you normally take

19

a tract of land and break it up, sometimes you break it up

20

in five pieces and then lump it together, you wind up maybe

21

sometimes getting more breaking it up.

22

on that, sir.

23
24

Q

That was simply something I suggested probably

That was the theory

The Court heard your testimony, we all heard

it, and you told us, I believe, and the Court can remember,
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1

But in any shape or form under that

2

dissolution effort, I would have had an opportunity to have

3

bought Moneta Building Supply or any piece of it just as

4

well as the Cappellaris or John Doe within that four hour

5

radius.

6
7

That was my theory of fair market.
Q

In 1996 the second suit to dissolve and

liquidate the company; is that right?

8

A

Yes, sir.

9

Q

Then on December 13th, 1996 was the third

10

time you petitioned the court to dissolve and liquidate the

11

company; is that right?

12
13

A

The 13th, was that to dissolve or was that to

stop this shareholder's meeting?

14

Q

I believe the Record will show it was to

16

A

Okay.

17

Q

Is that what your recollection is?

18

A

I knew that we would -- seemed like it was

15

both.
Thank you.

19

October the 24th that we had one issue, then on December

20

the 13th

21

that shareholder's meeting.

22

~e

Q

had another issue and that issue was to stop

Perhaps if I show you the Bill of Complaint

23

for December 16th and if you would read paragraph 3 in your

24

requested relief for the Court, maybe that will clarify
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it.

2

A

Yes, sir, there are five issues.

3

Q

One of them you requested the Court again to

4

dissolve the corporation, dissolve and liquidate?

5

A

Yeah, number 3.

6

Q

Would you just read that for the Court,

A

"Directing and authorizing the receiver to

7

number 3?

8

9

liquidate the assets of Moneta Building Supply and

10

distribute the remaining monies to the shareholders of

11

Moneta Building Supply in proportion to their interest in

12

the company."

13

Q

Thank you.

When you received your notice

14

I

want to go back to your rights as a shareholder.

You did

15

receive the notice of the special shareholder's meeting, I

16

think you testified on direct on that, didn't you?

17

A

Yes, sir.

18

Q

You knew what the purpose of the meeting was,

19

didn't you?
A

We're talking about the December the 20th

22

Q

Yes, sir.

23

A

Yes, sir.

24

Q

You knew of the family relationship, that

20
21

meeting?
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1

special relationship that was set forth in the notice,

2

didn't you?

3

notice and you saw that it was disclosed that Mr. and

4

Mrs. Cappellari were related by blood to the purchaser of

5

the assets, David Cappellari?

You knew that Mr.

it was set forth in the

6

A

Which notice is that, sir?

7

Q

Well, the notice that you received as a

8

shareholder advising you of the special meeting that's

9

Plaintiff's Exhibit Number 14, special meeting of the

10

shareholders.

11
12
13

Would you like to see it?

A

It would be easier to answer the question,

Q

Referring to Plaintiff's Number 14, would you

yes, sir.

14

read the two paragraphs of the notice you received that's

15

underlined, do you see which ones they are?

16

The sale of assets was approved subject to negotiation.

Starts out,

17

A

Yes, sir.

18

Q

So you were in fact advised that the sale

19

agreement was being submitted to the stockholders with no

20

recommendation, and you were further notified that Mr. A.S.

21

Cappellari, President, Direct and Shareholder of Moneta

22

Building Supply, Ms. Rose Mary cappellari, Vice President,

23

Director and Shareholder of Moneta Building Supply are

24

familial relative to Mr. David L. cappellari, President and
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1

sole shareholder of Capps Home & Building, Inc.;_is that

2

correct?

3

A

Yes, sir.

4·

Q

So there was no confusion about that issue,

5

was there?

6

A

No, sir.

7

Q

Now, in terms of what you received prior to

8

the stockholder's meeting, I believe you received the

9

notice that we just talked about, and you also received, as

10

it was brought out by Mr. Poff, a copy of a valuation by

11

Hope Player which had been made on behalf of the asset

12

purchaser, David Cappellari; is that right?
A

13

I don't think I testified that I remember

14

seeing Hope Player's valuation at that date.

15

really recall that for sure.
Q

16

I don't

What I'm asking you is prior to the

17

shareholder's meeting on December 20th, you had an

18

opportunity to see Hope Player's valuation, didn't you?

19

A

I don't recall that right at this moment.

20

Q

Well, you employed someone to take a look at

21

her valuation, didn't you?

22

A

Before we went to the Court December the 13th

23

I think Mr. Oddo recommended Mr. McLeod to review the

24

issue.
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Q

1

2

And Mr. McLeod had the opportunity to look at

Hope Player's valuation report, didn't he?

3

A

Yes, and I think he gave me an opinion.

4

Q

And he gave you an opinion.

And likewise,

5

Mr. McLeod had an opportunity to review the independent

6

valuation that had been made by Dr. Larry Lynch; isn't that

7

right?

8

A

I'm not sure.

9

Q

You don't dispute that if the evidence shows

11

A

Not if the evidence shows it.

12

Q

Mr. McLeod then gave you -- if Mr. McLeod in

10

that?

13

fact did address that, then he gave you an opinion on that

14

too, didn't he?

15

A

16

would have.

17

Q

I would imagine if he reviewed that that he

Now, this was a -- the notice you received

18

was a notice of a special meeting and you knew that under

19

the law no other business could be transacted other than to

20

vote on the offer by David, didn't you?

21

A

No, I didn't.

22

Q

Well, you didn't attempt to call any other

23

special meetings of the shareholders to consider any offers

24

that you might make, did you?
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A

No, sir, I didn't call any other special

Q

And you've called special shareholder

meetings.

meetings before, haven't you?
A

Yes, but I didn't understand that you could

not discuss any other issues.
Q

I'm not a lawyer.

You had competent legal counsel at the time,

didn't you?

9

A

I thought so.

10

Q

Now, you will recognize and acknowledge that

11

David Cappellari was a very good manager of Moneta Building

12

Supply, won't you?

13

A

Yes, sir.

14

Q

And that his loss would severely affect the

15

profitability of Moneta Building Supply?

16

A

No, sir.

17

Q

Well, you realized that David could be in

18

business on his own in two to three months at a new

19

location and this will provide competition to Moneta

20

Building Supply; isn't that true?
In court on October the 14th, sir, he stated

21

A

22

four to six months.

23

Q

24

Well, in your deposition when you gave sworn

testimony you stated two to three months, didn't you?
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1

A

The only time that I ever knew that he had

2

really -- he mentioned in the director's meeting that he

3

might have some interest in buying some of the assets if we

4

dissolved the company.
I think I testified earlier that I said, Why

5
6

would we want to dissolve the company?

And then

7

Mr. Cappellari testified, to my recollection, October 24th,

8

1996 that he would run the company to the best of his

9

ability to compete against his son.

10

And then somewhere in the middle of October

11

there is a contract that Mr. Cappellari signs to sell the

12

assets of the company to his son.

13

knew when I received that thing in the mail pointing to

14

that and to the shareholder's meeting.

15

Q

Let's take a look, if we could, at

16

Plaintiff's Exhibit Number 5.

17

Plaintiff's Exhibit Number 5 is?

18

19
20

A

That's when I really

Could you tell us what

That was a special meeting of the

stockholders.
Q

That's where it said, Ron, David Cappellari

21

stated depending on the direction the company is going to

22

take, he may be interested in purchasing the assets of the

23

Moneta Building supply, Inc.?

24

A

I testified that's incorrect minutes.

"

'

·, ··,
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1

so I did volunteer.

2

Q

Was that a yes to the question?

3

A

Yes, sir.

4

Q

Thank you.

And another issue there was that

5

you didn't want David to stay on until the end of the year

6

and the compromise or you prevailed upon them to have him

7

stay just in the transition period until the end of the

8

month; is that right?

9

A

Yes, sir.

10

Q

So it would be fair to say that although they

11

didn't always fully take your advice, they listened to you

12

and they did do some of the things, at least to some

13

extent, that you wanted; isn't that right?

14
15

A

If they would have listened to me he would

have been gone that day.

16

Q

I don't think that was my question.

17

A

Well, sir, I understood it to be that way,

18
19

but you'll have to repeat it.
Q

All right, I will.

My question is that in

20

fact although they didn't take all of your

21

take your advice partially and reduce the time to a month

22

as opposed to the end of the year at your urging; isn't

23

that right?

24

A

advic~,

they did

Yes, sir.
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