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H. M. DREWRY, TREASURER,
v.

BAUGH AND SONS, INC., ET ALS.
Record 507

FROM THE CIRCUIT COURT OF SOUTHAMPTON COUNTY, VIRGINIA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICIIMOND.

H. 1\:L DR.EWRY, TREASURER,
vs.
BAUG_I-I AND SONS, IN·C., ET ALS.

To the II onot·able Judges of the Buprerne Court of Appeals
of Virginia:

Your petitioner, H. J\L Drewry, Treasurer of Southampton Count.y, Virginia, · respectfully represents unto your
Honors that he is aggrieved by the errors in a decree entered
lly the Circuit Court of Southampton County, Virginia, on
the 6th day of April, 192·7, iu a suit in equity then pending· in
said court, wherein your petitioner was one of several defendants, and T. H. Birdsong and T. I-I. Birdsong, Jr., partners trading as T. H. Birdsong and Company; James T. Gillette; W. J. S'ebrell and J. H. Wade, partners tradi:Rg as
Sebrell-Wade Company, were the other defendants, and
Baugh and Sons Company, Incorporated, W. P. Gillette, .Jr.,
rrrustee, E. H. Brooks, trading as E. II. Brooks and Company, 'vere the plaintiffs, and \¥. I~. Edwards and H. C.
]~dwards, partners tradil1g as Vtl. E. Edwards and Brother;
Charles Blow; Joseph Blow; John Blow; Percey Falconer;
Nathan Smith; Ed Council, and R.oy Vaughan 'vere admitted
as parties to this suit by petition. The decree will be found
in the transcript of the record accompanying this petition.

(T. R., p ....... )
Tlw following errors are assigned:
1. The Court erred in holding that the other lienholders
took priority over the Treasurer of Southampton County,
Virginia, who had levied for his taxes within the period of
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time prescribed by Section 2440 of the Code of Virginia·,
1919.

2. The Court erred in holding that tl1e Treasurer of Southampton County, Virginia, was not subrogated to the rights
of the Commonwealth of Virginia, even though he had made
the levy on the property of the taxpayer within the period
of time prescribed by Sec.tion 2440 of the Code of Virginia.
3. The Court erred in holding that the lien created .by the
fieri facias on the S'ebrell-Wade Company judgment was a

lien prior to the lien created by the levy of the Treasurer of
Southampton County for taxes.
4. That the Court erred in holding that the sale of peanuts
to T. H. Birdsong and Company and a delivery of the same
nfter the levy of the Treasurer of Southampton County, Virginia, constituted a complete sale and defeated the levy of
the said Treasurer for taxes, even though said peanuts had
not been weighed or delivered to the said T. H. Birdsong and
Company and the value thereof ascertained.
·
ST.A.TE~IENT

OF FACTS.

This was a chancery suit brought in the Circuit Court of
Routhampton County, Virginia, by 1'r. J. Sebrel1 and J. 1-I.
\Vade, partners doing business under the style and firm name
of Sebrell-Wade and Company, against James T. Gillette,
T. H. Birdsong and T. H. Birdsong, tTr., partners trading
nuder. the style and firm name of T. H. Birdsong and Company, and others.
The purpose of the suit was to subject the property of
James T. Gillette to the payment of a judgment, secured by
the said S'ebrell-vVade Company against the said James T.
Gillette and to distribute the assets among various lien credi1.0rs according to their respective priorities, and "the snid
W. E. Edwards and Brother, E. H. Brooks and Company,
~e. H. Birdsong and Company, II. :1\'l. Drewry, Treasurer of
Southampton ·County, Virgjnia, were made parties to this
suit. Charles Blow, John Blow, ,Joseph Blow, Percey F,alconer, Nathan Smith, Ed Council, and Roy Vaughan were
admitted into the suit by petition and order of court .
.Tames T. Gillette, the principal defendant in this suit, was
largely engaged in agriculture and operated ten small farms
in Southampton County, ·virginia, and incurred a great many
(Jblig·ations, owing all of the parties to this suit various sums
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of money. Sebrell-Wade Company secured a judgment for
the amount owing them against James T. Gillette, on which
a fieri facias was issued by the Clerk of the Circuit Court of
Southampton County, Virginia, on the 3rd day of January,
1927. The said James T. Gillette was indebted to the Commonwealth of Virginia and the County of Southampton in
the sum of $1,750.13 as and for taxes for the year 1925, for
'vl1ich H. 1\L Drewry, Treasurer of Southampton County,
Virginia, had accounted to the Auditor of Public .Accounts
of the S'tate of Virginia on the 15th day of June, 1926; that
the said H. M. Drewry, Treasurer, on the lOth and 12th days
of January, 1927, distrained for the said taxes amounting to
$1,750.13 by levying on 140 bags of peanuts located on the
Everette Farm near J oyners Station; 50 bags of peanuts on
the Bryant Farm near Courtland; 60 bags of peanuts on the
Hasty farm near Courtland; one pair of sorrel mules; four
head of cattle; sixty head. of hogs; two double wagons; one
single wagon; and on the 18th day of January, 1927, the said
H. 1vL Drewry, Treasurer as aforesaid, made an additional
levy on one black mare mule; one hay mare mule; one dark
Jwrse mule; and one hay mare.
That T. H. Birdsong and ·Company are merchants doing
ln1siness in the town of Courtland, and the sale of peanuts
to them by James T. Gillette was only by way of credit on
James T. Gillette's account with T. H. Birdsong and Company. E. H. Brooks and Company are also merchants in
tl1e town of Courtland and the sale of peanuts to them was
by ''"ay of credit on account for goods sold and delivered
l:1y E. H. Brooks and Company to tTames T. Gillette; that
n t the time of the levy by the Treasurer of Southampton
County for the taxes as aforesaid, the peanuts levied upon ·
were in the possession of the said James T. Gillette, and
iha t the said peanuts had· not been weighed, set aside, delivered, or its value ascertained; that all stock and other
chattel property enumerated in the Treasurer's levy was at
that time and at the time of the said levy in the possession
of the said James T. Gillette, and had not been sold, any
value ascertained, marked or separated in any way from
tl1e other personal property of the said James T. Gillette,
hut had been levied upon by the Sheriff of Southampton
County, Virginia, to satisfy a certain fieri facias in his hands
issued out of the Clerk's Office of the Circuit Court of Sonth~tmpton County, Virginia, on the 3rd day of J a11uary, 1927,
on the judgment of Sebrell-,Vade and Company against the
Baid James T. Gillette.
~rhe levy of the Treasurer of Southampton County was
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made within one year from the 15th day of June, 1926, this
being the date the said Treasurer accounted to the Auditor
of Public Accounts for the said taxes due and owing by the
said eT ames T. Gillette.
.
Baugh S'ons and Company were made parties to this suit
because of the fact that they held a certain paper purporting.
to be a trust deed or crop lien on certain crops.

DISClJSSION OF THE LA,V.
As to the first assignment of error:
Virginia Code, 1919, Section 2440:
''A Treasurer may distrain for taxes and levies for wl1ich
he has accounted to the . A.uditor of Public Accounts .and the
county authorities, respectively, at any time ·within one year
after the period fixed by Section twenty-four hundred and
twelve of this Code, for the final settlement with the Auditor
of Public Accounts for state taxes."

It is respectfully submitted that the Treasurer of Southampton County, Virginia, for the purpose of collecting taxes
due the state and county for the year 1925, is by this statute
~ubrogated to the rights of the Commonwealth of Virginia
in the collection of taxes, and that a levy made 'vithin one
year from the 15th day of June, 1926, took prioi'ity over any
o.ther claims or liens held against James T. Gillette, and that
the property levied on by the Treasurer in this case should
he first subjected to the payment of state and county taxes.
2. As to the second assignment of error:

It is submitted that the law as set out in assignme~t of
error number one is applicable and governs this assignment
of error.
3. A.s to the third assignment of error:
Virginia Code 1919, Section 2443:
''No deed of trust or mortgage upon goods or chattels shaH
prevent the same from being distrained and sold for taxes
and levies against the grantor in such deed while such goods
and chattels .remain in the grantor's possession; nor shall
any such deed prevent the goods and chattels conveyed from
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being distrained and sold for taxes and levies assessed thereon, no matter in whose possession they may be found."
It is respectfully submitted 'that the goods and chattels
levied on by the Treasurer for taxes were in the possession
of the said James T. Gillette at the time the said Treasurer
<]jstrained. It was not the puprose of the .Legislature to
give a judgment lien a greater force than a valid .written
a11d recorded deed .of trust. It is the purpose of the law to
preserve the right of the ~f.lreasurer and the Commonwealth
CJf Virginia, and to give a tax lien priority over other liens,
provided the tax lien is created according to la,v.
Virginia Code 1924,

~ection

2450-C:

''·That in any distribution of the assets of any person or
corporation assessed with taxes, levies or fees, together with
penalties and interest thereon, due to the Commonwealth of
Virginia, or any of her political sub-divisions, whether heretofore or hereafter imposed, the claim of the Commonwea1th
and her political sub-divisions for such taxes levies and
fees, penalties and interest thereon, shall be paramount and
prior to ·any other claims, lien or encumbrance, except clain1s
given higher dignity by Federal Law."
This suit became in the course of its progress a Creditor's
Suit, and that the assets of James T. Gillette came into the
hands of the court for distribution among his creditors, and
1hat the Court erred in distributing the assets among the
creditors without regard to prior lien of the said Treasurer
for taxes as aforesaid.
4. As. to the fourth assig11ment of error:
It is respectfully submitted that the Court erred in holding that the title to the 250 bags of peanuts levied and distrained on by the Treasurer of Southampton County, Virg;inia, for taxes, passed to ~e. H. Birdsong and Company, even
though the peanuts in question had not been weighed, set
nside, delivered, or the price thereof ascertained. The pea.tluts were still in the possession of the said James T. Gillette
and were to be delivered to the said T. H. Birdsong and Company by the said .James T. Gillette, at w·hich time the said
peanuts w~rc to be w·eighed and the price ascertained. It is
quite evident from the facts in the case that it was not the
intentions of James T. Gil~ette and the said T. H. Birdsong
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that the title to the peanuts pass to the said T~ H. Birdsong
nnd Company until the peanuts were delivered to the said
Rirdsong and Company by tlames T. Gillette or his agents.
~f1he account of the said T. H. Birdsong and Company against
Sames T. Gillette was to be credited with such peanuts that
were delivered. James T. Gillette knowing that T. H. Birdsong and Company 'vere to have only such peanuts as were
delivered to them~ sold a part or portion of the said peanuts
to other buyers, and at the same time reserved, as usual, a
number of bags of said peanuts as seed peant.ts to be used
in the year 1927 for planting. The action of the said James
T. Gillette was communicated to the said T. H. Birdsong
nnd ·Company and they, the said T. H. Birdsong and Company, did not object, nor have they. made any effort to recover said peanuts sold to otl1er buyers. It seems that it was
the intentions of the said T. I-I. Birdsong and Company to
l,ny only such peanuts as were delivered to them by the said
James T. Gillette. Something still remained to· be done by
the seller before the title passed.
1 vVilliston on Sales (2nd Ed.), Sec. 263, rule 5:.
"If a contract to sell requires the seller to deliver the
goods to the buyer, or at a particular place, or to pay the
freight or costs of transportation to the buyer, or to a par1icular place, the property does not pass until the goods
have been delivered to the buyer or reached the placed agreed
npon. ''

IJ!Iontau,k Ice

Crean~

Co. v. Digger Co., 126 S. E. 681.

Your petitioner, therefore, prays that an appeal and supersedeas he awarded him from and to said decree, and that the
same may be reviewed and reversed, and that this Court will
enter such decree as the Circuit Court should have entered.
Respectfully submitted,
H. 1\L DREWRY, Treas.

By JOHN 1\L BRITT,
His Counsel.
I, R. E. L. \Va tkins, an a ttoruey practicing in the Supreme
Oourt of Appeals of Virginia, do hereby certify that in my
opinion it is proper that the decision and decree complained
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in the foregoing petition should be reviewed and reversed
l;y the 8upreme Court of Appeals of Virginia.

R. E. L. WATKINS.
Received Oc-tober 3, 1927.

H. S. J.

Appeal allowed and su1Jersedeas a'varded. Bond $350.00.
R. H. L. CHICHESTER.
To the Clerk at R.ichmon.d.
lleceived October 17, 1927.

H. S. J.

VIR.GINIA:
Pleas before the Circuit Court of Southampton County,
at the Court House thereof, on the 6th day of April, 1927.
Be it remembered, that heretofore, to-wit: On the 28th
day of Jan nary, 1927, came the plaintiffs, by their attorney,
and filed their Bill in Chancery, which is in the words and
figures following:
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BILL.

Baugh and Sons Company, Incorporated, vV. P. Gillette, .Jr.,
Trustee, and E. H. Brooks, trading as E. I-I. Brooks and
Company,

v.

0

Jas. T. Gillette, T. J{. Birdsong and T. H. Birdsong, Jr.,
partners trading as T. T-I. Birdsong and Company, and
vV. J. SebrelJ and .J. IL \Vade, partners trading· as Sebrell,
\Vade and Comp:uty, and I-I. :J\L Drewry, Treasurer of
Southampton County.
To the Honorable James T.J. licLomore, Judge of the said
Court:
Your complainants, Baugh and Sons Company, Ineorporated, a corporation authorized and empowered to do busiuess in the State of Virginia, VY. P. Gillette, Jr., trustee, and
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E. H. Brooks, trading .as E. H. Brooks and Company, would
respectfully show unto your H:ouor as follows :
1st. Tl1at ,J as. 'r. Gillette, one of the respondents
in this cause, is owner of a number of farms in
Southampton County aiHl for a number of years, up to and
hJClnding the calendar year l~J:2fi, was eng-aged in the general b1isiness of farming· both on his own behalf and through
and by employees and croppers on tl10 said lands.

page ~ ~

2nd. ~,hat on, to-wit, the 17th day of ~lay, 192G, the said
,Jus. 'f. Gillette was indebted to your conlplainaJtt, .Baugh
and Sons Company, in the sum of One ~ehousancl .JPifty and
25/100 ($1,050.25) Dollars, which said indebtedness was evidenced by a negotiable promjssory note of that date, signed
and exceuted by the said .Jas. ~r. Gillette, payable on the first
day of December, 1H2G, to the said Baugh and Sons Company,
or their order or assigns, the consideration of \Vhich said
note and indebtedness was certain fertilizers furnished by
the said Baugh and Sons Company to the said ~las. T. Gillette
and used Ly him in and about the cultivation of the said
lands; and that on, to-wit, the 31st day of Angnst, 1926, the
said Jas. T. Gillette, in order to secure to the said Baugh
and Sons Company the payment of the said sum of $1,050.25~
&s evidenced by the said note, executed a certain deed of
trust to tlw complainant, ,~~. P. Gillette, ,Jr., wl1o \Vas chosen
as trustee for the purpose, whieh said deed of trust did bargain, sell, grant, convey and set over unto the said trustee,
350 bags of peanuts in good merchantable condition and of
good quality, grown on the farn1 of the said Jas. T. Gillette
near Courtland, in Southampton County, Virginia, known
as the Sebrell or Bryant place, with 150 ac.res of open land
on which the said ~Tas. '1'. Gillette at that time was
page 4 ~ cultivating· and raising a crop of peanuts and other
farm prod nets for the year 1.926; that it \vas an
especial provision of the said deed of trust tbat the title and
ii1terest to the said quantity of ]>eannts should vest and be
in the said trustee, for the henefit of the said Baugh and
Sons Company, or their assigns, and that the said .Jas. T.
Gillette should not remove nuy of the crop of peanuts from
the said premises ·without the pern1ission or direction of the
said trustee or beneficiary, but that the said .Jas. T. Gillette
should harvest the said erop and ¢Ielivcr the same to the
s·aid trustee or l.1enefic.iary as aud when he or they might
direct, the same to be sold in the market at the prevailing
prices and the proceeds thereof credited on the aforesaid
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obligation until the same should he paid in full; 'vhich said
deed of trust is filed herewith as Exhibit "A", and prayed to
he taken and read as a part of this bill.
3rd. That the said deed of trust was dulv delivered and
recorded in the Clerk's Office of the Circuit Court of South-:
amp ton County on the 2nd day of September, 1926, at 11 :30
o'clock A. 1\I. in lviisccllaneous Lien Book #2, page 390, and
properly indexed in the general index in the said office aceording to law; and that at the time of the execution and
delivery of the said deed of trust, the said Jas. T. Gillette
had a growing crop of peanuts on the said farm developing
\Yell along 'toward maturity, which said crop was the subject
of and basis for the said deed of trust.
4th. That pursuant to the said trust deed, and- with the
purpose and intention of carrying out the provipage 5 } sions of the same, the resi)ondent, Jas. T. Gillette,
harvested the said peanut crop on the said Sebrell
farm which, after reserving 44 bags belonging to tenants for
seed, amounted to a total of 612 bags for market raised on
t11e said farm for the year 1926, and for and on behalf of.
i11e complainant, W. P. Gillette, J·r., trustee in the said deed
of trust, and as agent for the said trustee with respect to
350 bags of the said peanuts, delivered the same along with
the said other peanuts on or about the 15th day of December, 1926, to the respondents T. If. Birdsong and T. H. Birdsong, Jr., trading as T. II. Birdsong and Company, at Courtland, Virginia, at a price of four and one-fourth cents per
pound, for the purpose of and with the intention to apply
the proceeds realized from the said 350 bags to the satisfaction of the said trust so far as_ the same might be required
in order to settle the said indebtedness, and 'vhich said pea.;
uuts were sold subject to and in pursuance of the lien of the
aforesaid deed of trust, 'vhich was on record at the time.
5th. That the said T. H. Birdsong and Company kept a
record of the said peanuts produced on the said Sebrell farm
and stored the same in· the 'varehouse of the said T . H. Bird.,·
song and Company at Courtland, and have not as yet paid:
for or accounted for the same, and your complainants do not
know whether the same have l)eCJi shipped and disposed of'
hy the said T. H. Birdsong and Company or not. They are
informed, however, that some or all of the said peanuts are·
still in the warehouse of respondents -at Courtland.
.,

---
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6th. That on, to-wit, the 27th day of December,
1926, the said Jas. T. Gillette sold to your complainant, E. H. Brool<s, trading as lTI. IL Brooks and Company, a
certain number of hags of peanuts which were raised on
other farms of the said Jas. T. Gillette and delivered a portion of the said peanuts to the said E. If. Brooks at Courtland. The other portion of the peanuts bought being located
near Angelico were delivered at Angelico siding on the Southern R.ailroad, constituting one carload -in the number of 303
hags; that at the time of the said delivery of pean~1ts the said
Jas. T. Gillette also delivered other peanuts to T. H. Birdsong and Company at the said siding; and the said J as.
'1\ Gillette advised the said T. H. Birdsong and Company
that the said car load in the amount of 303 bags had been
~old to the said E. H. Brooks, and '"·ere delivered for and on
tJ1e account of the said E. H. Brooks, and that the said T. H.
Birdsong and Company should not handle them unless they
agreed to account to Brooks for the same; whereupon the
said T. H. Birdsong, Jr., for and on behalf of the said T. H.
Birdsong and Co.mpany, sugg·ested, promised, and undertook
to weigh the said peanuts; only for the commission of seven
cents per bag, and to ship the same and to pay and account
to the said E. If. Brooks for the purchase price of the said
303 bags at the price agreed upon, which was 414 cents per
pound, and the said ~e. I-I. Birdsong ·and Company in pur8uanee of the same shipped and disposed of the said 303 bags
of peanuts and withholds the proceeds for the same and has
not yet accounted· to the said E. I-I. Brooks for the said purchase money and still fails to do so.
page 7 ~

7th. That sometime before Christmas, 1926, there
was a g·eneral understanding between the said J as.
T. Gillette and T. H. Birdsong and Company that the said
J:as. T. Gillette would sell and deliver the major portion of
the peanuts raised by him on his several farms in S'outhampton County during the year 1926, to the said T. H.
·Birdsong and Company, but that no definite sale was enteerd
into or price agreed upon at that time, but that in pursuance
of the sugg·estion the said Jas. T. Gillette did deliver to the
said T. II. Birdsong and Company, during the latter part of
December in addition to and over and above the said 629
hags grown on the Sehrell place as stated above, and the 303
bags sold to Brooks as stated above, peanuts raised on his
other farms in the amount of (:)66 bags, which were delivered
at Courtland, and 205 hags 'vhich were delivered at the Angelico Sieling, and that on, to-wit, the 30th day of Decem-

j
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l,er, 1926. the 'said Jas. T. Gillette had a. conference with the
said T. II. Birdsong· and Company in which 'vas consu,mated
tlte sale of' all the peanuts w]lich had already been delivered
a11d also 1he remainder of the peanuts owned by the said
Jas. rr. fl illette which had 110t been delivered, but were to
Le delivered, at an agreed price of 4¥1 cents per pound for
all of tlw peanuts so sold.
Rth. That Ht the time of the said agreement on the 30th
day of December, l D:2G, there 'vas a certain lot of peanuts of
] :!0 bags raised on what is known as the Everett farm near
Jo~rner Station on the Virginian Railroad, included in the
said agrcemm1t and it was distinctly understood l)epage 8 } tween the parties tlwt. the said 140 hags were to be
delivered at the said Joyner Station and that a
(•ar was placed tlwre for the receipt of same, but that the
loading was prevented by action of respondents Sebrell,
\Vade and Compa11y and I-I. lVL Drewry, Treasurer, as hereinafter set out, and that tl1e delivery of all the remainder of
the peanuts of the said J as. 'r. Gillette ·wherever they might
he, the exact number of bags of whieh is unknown to your
complahwnt, was prevented by the action taken by the responde11ts as hereinafter set out.

Hth. That the said T. H. Birdsong and ·Company l1ave not
paid either to the said J as. '1\ Gillette or to any person for
l1im or to any of your complainants, any of the money from
11w proceeds of any of the said peanuts sold and delivered to
them or or taken possession of by them, as hereinabove set
forth in this bill, and that the said T. H. Birdsong and Company: holds and retains all of the said funds, including the
proceeds arising· from the 629 bags raised on the said Sebrell
place, the said 303 bags delivered for Brooks at Angelico and
all the other peanuts delivered by the said Jas. T. Gillette
from his several other farms.
lOth. That at and before any of the said peanuts were sold
or delivered by the said ,J as. T. Gillette to the said T. H.
Birdsong and Company, the said Jas. T. Gillette was indebted
to the said T. H. Birdsong and Company in the amount of
$6,947.95, represented by certain notes and open accounts,
a:nd it was the understanding behveen the said parties that
certain of the said peanuts so sold should be apJJage 9 ~ propriated and credited to the satisfaction of the
said indebtedness so far as the same might be
necessary; it being the purpose and intention of the said
•
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Jas. T. Gillette to have the proce-eds from the ear of 303 bags:
sold to Brooks paid over hy the said '1.\ H. Birdsong and
Company to the said E. If. Brooks, and to l1ave the proceeds
from the 629 bag·s rai~ed on the Sebrell place first applied
so far as the sarn.e might be 11cceAsary to the satisfaction of
the claim of the complainant Baugh and Sons Company, in
t11e amount as aforesaid, a11d then to have the said ~r. Hp
Birdsong- and Company, out of the other peanuts so sold, to
satisfv themselves. iu -the amount due tlwm on the aforesaid
debt, and to pay the residue to the said Jas. T. Gillette.
11th. That after the proceedings a.nd transactions took
place a.s heretofore set forth in this bill, the respondents,
Sebrell, Wade and Company, on a certain judgment obtained
l1y them against the said Jas. ~e. Gillette in the amount of
$1,576.20 with interest from the 1s.t day of Octohcr, 1926,
~md costs amounting to $7.85, did cause execution to issue
for the said sum and a g'al·nishment summons issued on the
same against the said T. H. Birdsong and Company, garnishee, which said execution and garnishment summons was
delivered to the Sheriff of Southampton County on the ~{rd
day of Ja11uary, 1927, and the said ga1·nishment summons
served on the said T. H. Birdsong and Company on the 3d
clay of January, 1927, returnable to the first day of the January term of the Circuit Court of Southampton
page 10 ~ County, which is on the 17th day of January, 1927,.
and that the said Sheriff has levied the said execution on certain property of the said Jas. T . Gillette as follo\VS:

--On January 8, 1927, levied on 30 bags of peanuts in barn
on Bryant farm rented by Edd Councill; 60 bags of pea11uts
on the Fox farm rented by Enoch Smith in the barn; 35 bags
of peanuts in barn and 7 bags of peanuts in the kitchen on
Cobb farm rented by A.. D. ''iek; 12 bags of peanuts in
smoke-house on Barkley Zion" farm rented by s·ydney Atkins; 140 bags of peanuts on tlw Everette farm in barn shecl
rooms to smoke house, in smoke-house at tenant l1ouse on
opposite side of road from Cooper's store; 1 double farm
wagon, 1 stalk cutter, 1 cotton sov;er; 1 mowing machine; on
Barkley farm rented by Peter Cobb; 1 disc harrow; 2 guano
sowers; 4 Oliver double plows; 4 5-tooth cultivators, 3 sing·Ie
plows, 1 Fordson tractor, 2 double farm wagons, 1 single
farm wagon at "Lang Lion" farm rented by John Ellis; 1
spotted mule, 1 bay hor~e, in stables used by Sydney Atkins;
1 bay mare mule, 1 dark horse mule at Edd Murpheys on
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said Barkley farm; 1 black horse, 1 dark mare mule at saiu
Peter Cobb; 2 red mare mules at said John Ellis; 47 hogs at
said John Ellis ', 13 hogs at said Edd Council!.
The following described personal property 'vas levied on
the 12th day of January, 1927:
1 grey mule on the Bradshaw farm rented by William
Sebrell.
The following described personal property was levied on
,January 18, 1927 :
. 1 5-tooth cultivator, 1 Sontewall plow, 1 Girl Champion
plow and 1 Ferguson Cultivator on R. C. William's farm
rented by one Turner; 2 A Champion plows, 1 Everett peanut planter, 1 Ferguson guano sower, 1 Ferguson Cultivator, 1 double Hackney wagon, 1 bay mare mule named
''Lucy" and 1 black mare mule named ''Sue" on the aforesaid R. C. Williams farm rented by Roy Vaughan; 1 bay
mare, 1 black horse mule on Sebrell farm rented by Percy
Faulkner; 15. barrels of corn at Babb farm rented by Eddie
Simms; 2 book ca-ses, and all law books therein, 1 roller top
desk, 1 Remington typewriter, 1 Dalton Adding Machine, 1
eheck protector, 3 office tables, 2 office chairs, and 1 straight
chair in the office of James T. Gillette.
12th. That on the ........ day of January, 1927, the respondents, H. M. Drewry, Treasurer, of Southampton County,
for certain taxes, levies and assessments claimed
page 11 ~ to be due him from the said Jas. T. Gillette, in the
amount of $1,750.13 made a distress levy on certain goods and chattels of the said Jas. T. Gillette as follo,vs:
Levied January lOth to 12th, ]927, 140 bags of peanuts on
the Everett farm near Joyners, 50 bags of peanuts on the
Bryant farm near Courtland, 60 bags of peanuts on the Hasty
farm near Courtland, one pair of sorrel mules, four head of
cattle, sixty head of hogs, hvo double wagons, one single
'vagon.
Levied on January 18, 192.7-0ne bay mare mule, one black
mare mule, one dark horse mule, one bay mare.
13th. That the said 140 bags of peanuts so distrained by
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the said treasurer were included in the peanuts sold by the
E~aid Jas. T. Gillette to the said T. I-I. Birdsong and Company, and included the specific lot of 140 bags raised on the
};~verett farm whieh had been designated for delivery at
Joyner as hereinbefore set forth, but the delivery of which
was prevented by the said distress levy.
14th. That your complainants understand that there are
perhaps other parties who are tenants or croppers on the
lands of the said Jas. T. Gillette, who have au interest in
the subject matter of this cause, and who may come in by
petition and ask that their rights be adjudicated.
In eonsideration whereof, and for as much as your complainants are without adequate remedy, save in a Gourt of
:bJquity where all sueh matters arc properly cognizable, they
pray that the said J as. T. Gillette, T. H. Birdsong and T.
H. Birdsong, Jr., partners tradii1g as T. H. Birdsong and
Company, and Vl. J. Sehrell and ,J. II. vYade, partners trading as Sebrell, 'Vade and Company, and I-I. :WI.
page 12 ~ Dre·wry, Treasurer of Southampton County, be
made parties respondent to this bill f\lld required,
but not under their oaths, to answer the same, the oaths
being hereby expressly waived; that owing to the nature of
this proceeding and the conflicting interests of the parties
involved, this proceeding be treated by the Court in the nature of au interpleader, that the lien of your complainant,
Baugh and Sons, on 350 bags of the said peanuts raised on
the Sehrell place and delivered to the said T. I-I. Birdsong
and Company he enforced out of the proceeds from the said
629 bags so delivered, and that the said T. fl. Birdsong and
Company be required to pay your said complainant, Baugh
and Sons, the said sum of $1.,050.25, with interest thereon
from the said lst day of December, 1926, out of the said proceeds in satisfaction of said lien; that the said T. I-I. Birdsong and Company be required to account for the said carload of peanuts amounting to 30:3 hags belonging to complainant E. H. Brooks, and taken and appropriated by the
said T. II. Birdsong and Company, and to pay the proceeds
from the same at the aforesaid price of 414 cents per pound,
to your complainant, E. H. Brooks; that the said T. H. Birdsong and Company, Sebrell, 'Vade and Company, and the
said H. 1vi. Drewry, Treasurer of S'out.hampton County, be
required to prove and maintain or relinquish their claims
in the subject matter of this snit; that the Court ascertain
and establish the rights and priorities of the several claim-
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ants, including parties, complainants, and respondents as
'veil as also any other parties who may come into this proceeding by petition, and direct and order the
page 13 } proper payment and settlement of the said claims
in accordance with the said findings; that proper
process issue ai!d that all proper orders may be entered, accounts taken, and inCJuiries directed, and that your complain~•nts may have all such fnrtl1er and other, general and special relief in the premises as the nature of their cause may
require to to equity shall seem meet.
BAtJGH & SONS CO., INC.

W. P. GILLETTE, JR., Trustee.
E. H. BROOI<S, TRADING AS E. H.
BROOKS & CO.
By Counsel.
CHAS. W. DAVIS, p. q.
pag·e 14 }

And on the same day, to-wit: At a Circuit
Court held for Southampton County, Virginia, on
1J1e 28th day of January, 1927.
DECR.EE.
Baugh and Sons Company, Incorporated, W. P. Gillette, .Jr.,
Trustee, and E. H. Brooks, Trading as E. H. Brooks and
Company,
v.
•J as. T. Gillette, T. H. Birdsong and T. H. Birdsol)g, Jr.,
Parh1ers trading as T. H. Birdsong and Company, and
"\V. J. Sebrell, and J. T. \:Vade, Partners trading as Sebrell,
"\Vade and Company, and II. ~I. Drewry, Treasurer of
Southampton County.
This cause came on this day to be heard on the bill of
c·omplaint of Baugh and Sons Company, Incorporated, and
FJ. I-I. Brooks, trading· as E. I-I. Brooks and Company, this
day :filed by leave of ·Court together 'vith the exhibits there'vith, and upon the separate answers of Jas. T. Gillette,
Sebrell, 'Vade and Company, 'l\ H. Birdsong and Company,
find H. 1\L Drewry, Treasurer of Southampton County, and
npon the petition of Charles Blo,v, James Blo·w, John Blow,
Nathan Smith, Percy Falconer, Edd Councill, and Roy
Vaughan, said answers and petitions being this
J)age 15 ~ day filed by leave of Court, and upon the general
l'eplication to said answers and petitions, and by
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consent of all parties, present by counsel, in open court, the
said cause was placed on the docket for hearing, and the
testimony of witnesses was taken in open court and reduced
to writing, and the cause was argued by counsel
On consideration whereof, aud by consent of all parties in
interest in this cause it is ordered that T. :B. Bell, .Sheriff
of Southampton County, proceed to sell for cash all of the
hogs levied on by him, except sows and pigs, belonging to
the said eTas. T. Gillette under executions held by him and
involved in this proceeding, by public or private sale, whichever according to his discretion ·will be the more advantageous
and the proceeds for the same the said Sheriff shall collect
and hold subject to the further order of the Court in this
cause.
And as to the other matters involved in this cause are reserved ..
page 16 ~

And on the same day, to-wit: At a Circuit Court
· held for Southampton County, Virginia, on the
28th day of January, 1927.
EXHIBIT ''A".
WHEREAS: Jas. T. Gillette of Southampton ·County,
Virginia, is indebted to Baugh & Sons Company of Norfolk,
Virginia, in the sum of $1,050.25, as evidenced by a certain
note for the said amount, bearing date !tlay 17th, 1926, and
payable on December 1st, 1926, to Baugh & Sons Oompany,
executed by J as. T. Gillette, and ·waiving the benefit of the
l10mestead exemption as to the obligation:
·AND WHEREAS: The said Jas. T. Gillette is engaged
in the cultivation of the soil during the year 1926, on that
certain tract or pareel of land in Jerusalem District, near
Courtland, Southampton County, Virginia., known as the
·
"Sebrell Place" with l 50 acres of open land, and
page 17 ~ on which the said Ja.s. T. Gillette· now cultivates.
NOW THERE.FOR.E, THIS DEED: Made this 31st day
of .August, 1926, by and between the said Jas. T. Gillette,
party of the first part, v..r. P. Gillette, Jr., c.hosen as Trustee,
party of the second part, and Baugh & Sons Company, party·
of the third part :
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WITNESSETI-I :
That for and in the consideration of the premises and for
the further sum of $1.00, to him in hand paid, the receipt
whereof is hereby acknowledged, the said J as. T. Gillette,·
doth hereby bargain, sell, grant and convey and set over unto
the said Trustee, the following personal property, to-wit:
THREE HUNDRED AND J:i'JFTY (350) bags of peanuts
in good merchantable condition and of good quality, grown
on the said farm.
IN TRUST, HOWEVEll: To secure to the said Baugh
& Sons Company, or their assigns, the payment of the said
sum of ONE THOUSAND FIFTY & 25/100. ($1,050.25)
DOLLARS, as evidenced by the above described note, signed
nnd executed by the said Jas. T. Gillette, bearing date the
17th day of May, 1926, for $1,050.25, and payable December 1st, 1926. And also to secure any note given in renewal
or curtailment of the aforesaid note.
It is hereby understood and agreed that all the right, title·
and interest to the aforementioned peanuts shall
page 18 ~ vest and he in the said Trustee, for the benefit of
the said Ba ug~ & Sons Company, or their assigns,
and that the sajd J as. T. Gillette shall not remove any of
the said peanuts from the said premises without the pertnission and direction of the said trustee, or beneficiary herein-named. But the said Jas. T. Gillette shall harvest the
said crop and deliver the same to the said Trustee, or beneficiary as and when he, or the beneficiary, may direct, the
same to be sold in the market at the prevailing prices and
the proceeds thereof credited on the aforesaid obligation,
until the same shall be paid in full.
Witness the following signature and seal.
JAS. T. GILLETTE.

(Seal)

State of Virginia,
Southampton County, to-wit:
I, 1\fabel R. ICitchen, aN otary Public in and for the County
aforesaid, State of Virginia, do hereby certify that Jas. T.
Gillette, whose name is signed to the writing hereto annexed,
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bearing- date on the 31st clay of August, 1926, has this c1ay
acknowledged the same before me in my County aforesaid.
~Iy commission expires on the 27th day of October, 192{).
Given under my hand this 31st day of August, 1926.
.1\1:ABEL R. KITCHEN,
Notary Public.
Virginia:
In the Clerk's Office of the Circuit Court of Southampton
County, the 2 day of September, 1926. 'l'his deed was presented and with certificate annexed, admitted to
page 19 ~ record at 11 :30 o'clock A. JYI.
Teste:
H. B. 1\ticLElVIORE, Clerk.
By: B.

page 20
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WILLS, D. C.

The Commonwealth of 'Virginia.

To the Sheriff of Southampton County-Greeting:
'VE COlVI~~IAND YOU that of the Goods and Chattels of
.Tas. T. Gillette late or your bailiwick, you cause to be made
$1.,576.20 Homestead waived, with legal interest thereon from
the 1st day of October, 1926, till paid, which vV. J. Sebrell
and .J. H. \Vade, partners trading as Sebrcll & Wade lately in
our Circuit Court of Southampton County has recovered
ngainst him as well as for a certain debt as r'or interest
thereon; also the sum of Seven Dollars and 85 Gents, which
to the said Sebrell and Wade in the said Court 'vere adjudged
for their costs in that suit expended, 'vhereof the said J as.
'r. Gillette is convict, as appears to us of record; and how
you shall have executed this writ make kno'\\"11 at the Clerk's
office of our Circuit Court, at the rules to be holden for said
Court on the 1st. lVIonday in 1\farch, 1927.

'Vitness, H. B. 1\IcLemore, Clerk of our said Court, at the
Courthouse, this 3 day of January, 1927, iu the 151 year of
the Comm01nvealth.
Teste:

I-I. B.

!\IcLE~IORE,

C. C.

By: B. M. WILLS, D. C.
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I have executed the attached summons in favor
of Sebrell and Wade against James T. Gillette for
the principle sum of $1,576.20 "rhich came to my hand on
t.Tanuary 3, 1927, at 11 :00 o'clock A. ~I., by levying on the
following described personal property located in Southampton County and owned by J·ames T. Gillette:
30 bags of peanuts in barn on Bryant farm rented by Edd
Councill; 60 bags of peanuts on the Fox farm rented by
Enoch Smith in the barn; 35- bags of peanuts in barn and 7
hags of peanuts in the kitchen on Cobb farm rented by A. D.
\Tick; 12 bags of peanuts in smoke-house on Barkley farm
rented by :Sydney Atkins; 140 bags of peanu:ts on the Everette farm in barn, shed rooms to smoke house, in smoke house
at tenant house on opposite side of road from Cooper's store,
1 double farm wagon; 1 stalk cutter, 1 cotton sower, 1 mowing machine; on Barkley farm rented by Peter Cobb; 1 disc
l1a1-row; 2 guano so,vers; 4 Oliver double plows; 4 5-tooth
cultivators; 3 single plows, 1 Fordson tract-or, 2
page 22 ~ double farm wagons, 1 single farm wagon at
''Lang· Lion'' farm rented by John Ellis ; 1 spotted
mule, 1 bay horse, in stable used by said S'ydney Atkins; 1
bay mare mule, 1 dark horse mule at Edd l\Iurpheys on said
Barkley farm; 1 black horse, 1 dark mare mule a.t said Peter
Cobb; 2 red mare mules at said .John Ellis; 47 hogs at said
John Ellis, 13 hogs at said Edd Councill.
All of the a hove property 'vas levied on on the 8th day
of ,January, 1927.
The following described personal property was levied on
18, 1927 :

~January

1 5-tooth cultivator, 1 Stonewall plow, 1 Girl Champion
plow and 1 Ferguson cultivator on R. C. William's farm
rented by one Turner; 2 A Champion plows, 1 Everett peanut planter, 1 Ferguson guano sower, 1 Ferguson cultivator,
1. double Ifackney wagon, 1 bay mare mule named "Lucy"
a11d 1 black mare mule named ''Sue'' on the aforesaid R. C.
"Villiams farm rented by Roy Vaughan; 1 bay mare, 1 black
horse mule on Sebrell farm rented by Percy Daulkner; 15
barrels of corn at Babh farm rented by Eddie Simms; 2 book
cases, and all la'v hooks therein, 1 roller top desk, 1 Remingtpn typewriter, 1 Dalton adding machine, 1 check protector,
3 office tables, 2 office chairs and 1 straight c.hair in the
office of James T. Gillette.
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The following described personal property 'vas levied on
the 12th day of January, 1927:
page 23 ~

1 grey mule on the Bradsha'v farm rented by
William Se brell.

T. B. BELL,
·Sheriff of Southampton County, Virginia.
page 24 ~

.And on- the same day, to-wit: At a Circuit
Court held for Southampton County, Virginia, on
the 28 day of January, 1927.

.A.NSV\TER.
Baugh and Sons Company, Incorporated, W. P. Gillette, Jr.,
Trustee, and E. H. Brooks, Trading as E. H. Brooks and
Company,

vs.

Jas. T. Gillette; T. I{. Birdsong and T. I-I. Birdsong, Jr.,
partners trading as T. H. Birdsong and Company, aud
W. J. Sebrell and J. I-I. Wade, partners trading as Sebrell
& ade and Company, and H. l\L Drewry, Treasurer of
Southampton County.

''r

To the Honorable J arne's L. ~fcLemore, Judge cf the said
Court:
The answer W. ,T. Sebrell and J. H. Wade, partners trading as Sebrell, Wade and Company, to a bill of complaint
filed against them and others in the said Court by Baugh and
S'ons Company, Incorporated, W. P. Gillette, .Jr.,
page 25 ~ Trustee, and E. H. Brooks, trading as E. H.
Brooks & Company, complainants.
These respondents reserving to themselves the benefit of
all just exceptions to the said bill of complaint, for ans,ver
tkereto, or to so much thereof as tl1ey are advised that it is
material they should answer, answer and say:
1st. These respondents admit the allegations contained in
this paragraph of complainant's bill.
·
2nd. They admit the recordation of the deed of trust filed
as "Exhibit A" under this paragraph, but deny that th~ said
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deed of trust constitutes a lien ·on any property prior to
the claim of your respondents.
3rd. They deny the allegations made in this paragraph.
4th. They deny the allegations under paragraphs 4, 5, 6,
7, 8, 9 and 10.
11th. They admit and affirm the statements and allegations made in this paragraph.
12th. They deny the allegations contained in this paragraph and call for strict proof of same.
13th and 14th. They are not advised as to the truth or
falsity of the statements made in these paragraphs, and
neither admit nor deny same.
Your respondents are advised and so allege that the following are the facts in this suit so far as they relate to the
·
claim of your respondents :
That on the 3rd day of January, 1927, your respondents
obtained, on the Common Law side of your Ronpage 26} or's Court a judgment against the said James T.
Gillette, with Homestead waiver, for the principle
sum of $1,576.20, with interest thereon from the 1st day of
October, 1926, until paid, and $7.85 Court cost. That on the
same day, to-wit, ,J.anuary 3, 1927, there was issued from
the Clerk's Office of your Honor's Court an execution addressed to the Sheriff of Southampton County and at the
same time there were issued from the same office garnishee ·summonses which were served the same day on T. H. Birdsong· & Company and James T. Gillette; that on the day on
which the execution and garnishee summonses were issued
they were delivered to the Sheriff of said County for execution, and the said execution immediately upon the deliverance of said Sheriff became a lien on all tangible personal
property located in Southampton County belonging to the
said James T. Gillette or in which he had an interest, and a
lien on all intangible property of the said Gillette located
in the State of Virginia, which said liens have been continuous since their beginning and are alive at the present time·;
that the said execution is returnable ninety days after its
date, to-wit, on the ........ day ·of ................ , 1927;·
that the said garnishee proceedings is now pending on the

22

Supreme Court of Appeals of Virginia

Common Law side of your Honor's Court; that the said T. II.
Birdsong & Com!J)any is indebted to the said James T. Gillette, but your respondents arc not advised as to the amount
of said indebtedness and accordingly pray that this Court
may ascertain the amount of said indebtedness and order
that same be paid to your respondents.
Your respondents further allege that the said
page 27 ~ Sheriff has levied under said execution on the days
mentioned in said execution on the personal property as stated in paragraph 11 of complainant's bill; that
the said execution is a first lieu on the said property so levied
on and that the said S11eriff by virtue of said execution has
the right to sell the said property and pay over the proceeds
of same to your respondents.
That your respondents are informed that H. M. Drewry,
Treasurer, of Southampton ·County, has in his possession
for collection certain tax tickets representing the amount
of taxes assessed for the year 1925 against the real estate of
the said James T. Gillette and that the said H. M. Drewry
on the lOth or 12th day of January, 1927, undertook to levy
on the following personal property of the said Gillette and
intends to sell and dispose of same in satisfaction of said
tax tickets, to-wit:
140 bags of pea,luts on Everett farm near Joyner.
50 bags of peanuts on the Bryant farm near Courtland.
50 bags of peanuts on the Hasty farm near Courtland.
1 pair sorrel mules.
4 head of cattle.
60 head of hogs.
2 double wagons.
1 single wagon.
And on January 18, 1927, he levied on the following personal property :
1 bay mare mule.
1 black mare mule.
1 dark horse mule.
1 bay mare.
Your respondents are advised and so allege that any levy
·which has been made on said pr<;>perty by the said H. M.
Drewry or any other person, is subject and subpage 28 ~ sequent to the aforesaid claim and lien of your
respondents.
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Your respondents, therefore, pray that the said T. H. Birdsong & Compm1y may be directed and ordered by this honorable Court to pay to your respondents all money in their
ltands belonging to the said James T. Gillette, and that the
Sheriff of this Cotu1ty may be directed and authorized to
proceed at once to make sale of the property levied on under
your respondents' said execution as above set forth, and
pay the proceeds of said sale to your respondents in satisfaction and to tl1e extent of the amount due under their said
judgment.
And having answered the complainant's bill your respondpra:y to be hence dismissed with their reasonable cost in
this behalf expended.
~nts

Respectfully,
SEBRELL, \VADE &

CO~ifPANY.

By: JUNIUS W. PULLEY,
Their Counsel.
}~age
t~1e
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And on the same day, to-wit: At a Circuit
Court held for Southampton County, Virginia, on
28th day of January, 1927.

~rhe plea and ans,ver of H. }.f. Drewry, Treasurer of Southampton County. to a bill of complaint exhibited against him
nnd others. by Baugh & Sons Company, Incorporated, vV. P.
Gillette, Jr., Trustee, and E. H. Brooks, trading as E. fl.
Brooks & Company, in the Circuit Court of the County of
S'ou thampton.
This defendant, by protestation, not confessing or acknowledging all nor any part of the matters and things in the said
bill of Complaint to be true, in manner nnd form as the same
is therein set forth, for plea, nevertheless, to the said bill,
doth plead and aver that he is the Treasurer of Southampton County, Virginia, that as such he is charged with the ·duty
of collecting taxes assessed in the County of Southampton,
for the Commonwealth of Virginia and the County
page 30 } of Southampton; that among the tax accounts in
his hand for collection is one against James T. .
Gillette for the year of 1925 in the aggTegate sum of Seventeen Hundred and Fifty Dollars and Thirteen Cents $1,750.13); that in accordance ,~dt.h the statute, settlement with
tho Auditor of Public Accounts for the State of Virginia was
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made on the 15th day of June, 192"6; that at the time of the
settlement of your respondent with the Auditor of Public
Accounts, the above taxes against the snid James T. Gillette:
were unpaid; that on the lOth and 12th days of January,
1927, your respondent levied on 140 bags of peanuts on the
Everette farm near J oyuers Station; 50 bags of peanuts on
the Bryant f.a.rm near Courtland; 60 bags of peanuts on the:
Hasty farm near ·Courtland; one pair of sorrel mules~ four
head of cattle, si.xty head of hogs, two double wagons, one
single wagon, and on the 18th day of J~anuary, 1927., I levied
upon one hay mare mule, one black mare mule, one dark
horse mule and one bay mate, all the property of James T ..
Gillette, being levied upon for the purpose of paying the
taxes aforesaid.
Your respondent neither admits nor denies the several
allegations contained in the said bill, but calls for strict proof
thereof.
Your respondent further says that. under Section 2440 of
the Code of Virginia, a Treasurer may distrain for taxes and
levies for which he has accounted to the Auditor of Public
Accounts· and the County authorities, respectively;
page 31 ~ at any time within one ye-ar after the period fixed
by Section 2412 of the Code, for the final settle-:
ment with the Auditor of Public . .1\.ccounts for State taxes.
Your respondent says that l1e distrained upon the prope-rty
above enumerated within the time fixed by statute, the time
fix.ed by statute under Section 2412 of the Code jnsofar as
the collection of these taxes are concerned, was J nne 15th,
1926, and one year from that date, your respondent, as Treasurer, could distrain for taxes and levies. The levy of your
respondent was in time. Under Section 2450-c, it is provided ''in any distribution of the assets of any person or
corporation assessed ·with taxes, levies or fees, together with
penalties and interest thereon, due to the Common,vealth
of Virginia or any of her political sub-divisions, whether
heretofore or hereafter imposed, the Claims of the Commonwealth and her ·political sub-divisions for sn~h taxes, levies
and fees, penalties and interest thereon, shall be paramount
and prior to any other claim, Hen or incumbrance except
c~aims given higher dignity by Federal law".
And now having answered so much of said bill as he is
advised that it is material to answer, the said defendant,
reserving to himself the benefit of all just exceptions to the
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said bill, prays that a judgment may be entered decreeing to
him the property levied upon by him as above set out, and
his cost in this behalf expended.

H. M. DREWRY,
Tre·asurer of Southampton County.
By R. E. L. WATKINS,
His Attorney.
page 32
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And on the same day, to-wit:. At a Circuit
Court held for .Southampton County, Virginia, on
the 28th day of January, 1927.
ANSWER.

Baugh and S'ons Company, Incorporated, W.· P. Gillette, ,Jr.,
Trustee, and E. H. Brooks, trading as E. H. Brooks and
Company,
v.

.Jas. T. Gillette, T. II. Birdsong and T. H. Birdsong, Jr.,
partners trading as T. H. Birdsong and Company,. and
W. J. Sebrell, and J. H. Wade, partners trading as Sebrell,
Wade and Company, . and H. M. Drewry, Treasurer of
Southampton County.
To the Honorable James L. McLemore, Judge of the said
Court:
..

The answer of T. H. Birdsong and T. H. Birdsong, Jr.,
partners trading as T. H. Birdsong & Company, to a bill of
complaint filed against them and others in the Circuit Court
of the County of Southampton, Virginia, by Baugh & Sons
Company, Incorporated, vV. P. Gillette, Trust~e, and E. H.
Brooks, trading as E. H. Brooks and Company, complainants.
· These respondents reserving· to themselves the
page 33 ~ benefit of all just exceptions to the said bill of
complaint, for answer thereto, or to so much
thereto as they arc advised that it is material they should
answer, answer and say:
(l) The allegations contained on paragraph (1) one a.re
v.dmitted insofar as they deal with the farms owned by J as.
T. Gillette, and that he was in 1926 engaged in the general
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business of f.arming, but these respondents say they know
nothing of the truth or falsity of the remaining allegations,
and call for strict proof thereof.
(2) Your respondents say that they know nothing of allegations contained in paragraph (2) two, about the indebtedness of Jas. T. Gillette to Baugh & Sons ·Company, Incorporated, and c.all for strict proof thereof, and your respondents state further that they knew nothing of the said deed
of trust until some time in January, 1927, after your respondents had purchased all the peanuts of J as. T. Gillette,
and your resjpondents say further that said deed of trust
does not constitute a lien on any peanuts raised by J as. T.
Gillette during 1926 and purchased by your respondents,
'f. H. Birdsong and T. I-I. Birdsong, Jr., partners trading as
T. H. Birdsong & Company.
(3) Your respondents, T. I-I. Birdsong and T. H. Birdsong,
Jr., partners trading as T. H. Birdsong & Company, ·~dmit
that said deed of trust was duly recorded as alleged, but
your respondents deny that said deed of trust is a lien on any
peanuts raised by J as. '1\ Gillette in 1926.
page 34 ~

(4) That the allegations contained in paragraph
( 4) four are denied, and your respondents, T. H.
Birdsong and T. H. Bjrdsong, Jr., partners trading as T. H.
Birdsong & Company, state that they do pot know how many
bags of peanuts were raised on the "S'ebrell Farm", and
call for strict proof of same, and expressly deny that ,Tas.
T. Gillette l1arvested the said peanut crop on the "Sebrell
Farm" for and on behalf of the complainant, 'VV. P. Gillette,
Jr., Trustee in said deed of trust, and as agent for the said
trustee with respect to three hundred and fifty (350) bags
of said peanuts, delivered the same on the 15th day of December, 1926, to the respondents T. H. Birdsong and T. H.
Rirdsong, Jr., partners trading as ~r. H. Birdsong & Company, at Courtland, Virginia, at a price of four and onequarter (41)J,) cents per pound, for the purpose of and with
the intention to apply the proceeds realized from the said
three hundred and fifty (350) bags to the satisfaction of the
said trust so far as the same might be required in ·order to
settle the said indebtedness, and which said ·peanuts were
sold subject to and in pursuance of the lien of the aforesaid
deed of trust, and call for strict proof of same.
(5) That the allegations contained in paragraph (5) five
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are denied and your respondents T. H. Birdsong and T. H.
Birdsong, Jr., partners trading as T. H. Birdsong & ·Company
~tate that they have kept no record of the peanuts raised on
tbe "Sebrell Farm", but that all peanuts delivered to your
said respondents by J as. rr. Gillette, were weighed
page 35 } and your said respondents have accounted to the
said J as. T. Gillette, by crediting his account for
the order of said peanuts at four and one-quarter (41_4) cents
per pound, whieh was in accordance ·with the agreement made
by and between T. H. Birdsong and T. H. Birdsong, ,Jr.,
partners trading as T. H. Birdsong & Company and the said
J as. T. Gillette.
(6) That your respondents, T. H. Birdsong and T. H. Birdsong, Jr., partners trading as T. H. Birdsong & Company,
state thnt they know nothing of the sale of a certain numl,er of bags of ,peanuts from J as. T. Gillette to E. H. Brooks
& Company, which were raised on otl1er farms uf Jas. T. Gillette, and call for stri-ct proof of the number of bags sold
and delivered, and the farms on 'vhich said .peanuts were
1·aised; and your respondents deny the allegations about the
peanuts bought near Angelico and call for strict proof thereof, and state that the facts are that Jas. T. Gillette told your
respondents that he had sold E. H. Brooks one car of peanuts
at or near Angelico and your respondents agreed to weigh
Harne for ·a commission of seven cents per bag, and account
to E. H. Brooks for same, but that nothing was said of which
<.~ar should go to E. H. Brooks .and which to your respondents,
T. H. Birdsong & Company, and your respondents, T. H.
Birdsong & Company, state tl1at as soon as it is determined
which car shall go to Brooks your respondents are ready
a.nd willing to account for, but have held up funds for the
Court to pass on this question.
})age 36}

(7) That some time before Christmas, 1926,
there was a general understanding between J as.
T. Gillette and T. H. Birdsong & Company, that the said Jas.
T. Gillette would sell and deliver the major portion of' the·
peanuts raised by him on his several farms in Southampton
County, Virginia, to T. H. Birdsong & Company, during the
year 1926, but no definite sale was entered into or price
agreed upon, and in pursuance of S·aid agreement and suggestion of J as. T. Gillette began to deliver his peanuts to
your respondents at their warehouse in Courtland, Virginia,
~aid peanuts being hauled by his employees, and did deliver
twelve hundred and ninety-five (1,295) bags, but your re•
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spondents say that they do not know from which farms they
caine, and no record was made of this fact, but they were all
weighed and credited to the account of J as. T. Gillette, and
your respondents further state that on, to-wit, the 30th- day
of December, 1926, Jas. T. Gillette had a conference with
'r. H. Birdsong, Jr., one of the partners ofT. H. Birdsong &
Company, and at 'vhich was consumated the sale of all the
peanuts already delivered to your respondents, T. H. Birdsong & Company, at their ·warehouse in Courtland, and also
all tile other peanuts raised by Jas. T. Gillette during 1926
on his various farms in Southampton County, Virginia, which
were t,q be delivered at once, at an agreed price of four and·
one-qu·arter (414) cents per pound, and the proceeds to be
credited on the indebtedness of Jas. T. Gillette to T. H.
Birdsong and T. H. Birdsong, Jr., partners trading as T. H.
Birdsong & Company. And your respondents
page 37 ~ state that it was at this conference that Jas. T.
.
Gillette ·told your respondents that he had sold
E. H. Brooks, trading as E. H. Brooks & Com!J)any, one car
of peanuts at Angelico, and that this one car (not naming
any number of bags) was to be excepted from the sale of all
his peanuts, ·and that there were two cars of peanuts at Angelico, to-wit: three hundred and three (303) bags and two
hundred and thirteen (213), and inasmuch as your respond•mts did not know 'vhich car was intended to go to E. H.
Brooks, your respondents have failed to account to E. H.
·Brooks & Company for same, but have held up same on this
account, but say they are ready and willing to account according to the Court's Order.
(8) That the allegations contained in paragraph (8) eight
are admitted and your respondents state that this one hundred and forty (140) bags were specific and ascertained and
had been sold to your respondents, T. H. Birdsong & Company, and that a car had been placed to load said peanuts
in and your respondent, T. H. Birdsong, Jr., 'vent to Joyners
to .weigh said peanuts, when he was informed. the said one
hundred and forty (140) bags had been levied upon, your
respondents state that said Sebrell, Wade and Company,
and H. M. Drewry, Treasurer, released said levies and agreed
to let T. H. Birdsong & Company take the peanuts -at four
and one-quarter (4~4) cents per :pound and hold the funds
subject to an order of the Court, and your respondents, T. H.
Birdsong & Company, hold said proceeds from the one hundred and forty (140) bags subject to the Court's order.

•
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(9) That the allegations contained in paragraph
(9) nine are denied and your respondents, T. H.
Birdsong and T. H. Birdsong, Jr., partners trading as T. H.
Birdsong & Company, have accounted to the said Jas. T.
Gillette for every bag of peanuts they have received from
the said Jas. T. Gillette at four and one-quarter (41M,) cents
per pound, by crediting same to the said Jas. T. Gillette's
account, except the funds derived from the peanuts at Ang·elico and the one hundred and forty (140) bags at Joyners
· and these funds are being held until the rights of the parties
may be det~rmined.
·
·
(10) The allegations contained in paragraph (10) ten
showing Jas. T. Gillette's indebted to the said T. H. Birdsong & Company in the sum of
is admitted, but your respondents, T. H. Birdsong and T. H.
Birdsong, Jr., partners trading as T. H. Birdsong & Company, expressly deny that it was the understanding between
the s·aid parties that certain of the said peanuts so sold should
be appropriated and c-redited to the satisfaction of the said
indebtedness so far as the same might be ne'cessary; it being
the purpose and intention of the said Jas. T. Gillette to have
the proceeds from the car of three hundred and three (303)
hags sold to Brooks paid over by the said T. R. Bird~ong &
Company to the said E. H. Brooks and to have the proceeds
from the six hundred and twenty-nine (629) bags raised on
the Sebrell place first a.pplied, so far as the same might be
necessary, to the satisfaction of the claim of Baugh & Sons
eompany, Incorporated, and call for strict proof .
page 39 r thereof, but your respondents say it was the intention and understandjhg between Jas. T. Gillette and T. H. Birdsong a11d T. H. Birdsong, Jr., partners
trading as T. H. Birdsong & Company to satisfy themselves
in the amount due them on the aforesaid debt and pay the
residue to the said J as. T. Gillette.
(11) That the allegations contained in paragraph (11)
eleven are admitted.
(12) That the allegations contained in paragraph (12)
twelve are admitted.
(13) That the allegations contained in paragraph (13)
thirteen are admitted, and your respondents, T. H. Birdsong
and T. H. Birdsong, Jr., partners trading as T. H. Birdsong
& Company, say further that these peanuts were designated
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nnd ready for delivery and the said T. H. Birdsong, Jr., had
a car placed for loading and went up to Joyners to weigh
the said one hundred and forty (140) bags of peanuts, but
same was prevented from delivery by a levy, but said lien
was released and the peanuts have now been weighed, and
the said T. H. Birdsong & ·Company holds the proceeds for
same.
(14) Your respondents say they kno'v nothing of the allegations contained in paragraph (14) fourteen, and call for
strict proof thereof.
. 1\.nd
.
now having fully answered the complainants' bill,
these respondents pray to be hence d~smissed with their reasonable costs •by them in this behalf expended.

page 40 ~

T. H. BIRDS"ONG,
T. H. BIRDSONG, JR.. ,
Partners trading as T. H. Birdsong
& Company.

By 'VILLIAM M. BIRDSONG.
•
1VILLIAM M. BIRDSONG, p. q.
page 41 ~

And on the same day, to-wit: At a Circuit Court
held for Southampton County, Virginia, on the
28th day of January, 1927.

In Re:
Petition of Chas. Blow, James Blow, John Blow, Nathan
Smith, Percy Falconer, Edd Councill and R.oy Vaughan.
In the Circuit Court of Southampton County, Virginia.
Your petitioners, Charles Blow, James Blow, John Blow,
Nathan Smith, Percy Falconer, Edd Counc.lll and Roiy.
Vaughan, state the following case:
That your petitioners were tenants of James T. Gillette
during 1926, and that they delivered their entire crop to
James T. Gillette, and James T. Gillette sold their peanuts
to T. H. Birdsong & Company, as follows: Charloes Blow
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250 bags, James Blow 157 bags, John Blow 85 bags, Nathan
S'mith 116 bags, Edd Councill 144 bags, Percy Falc.oner 137
bags, and R.oy Vaughan 110 bags. That these peapage 42 } nuts were owned jointly by your petitioners and
James T. Gillette and were sold toT. H. Birdsong
& Company, prior to January 1st, 1927:
That James T. Gillette 'vas to get funds from these peanuts and pay the following accounts, which were the accounts· of your petitioners, as follows : To Chas. Blow notes
to the Bank of Capron, $100.00, picking off his peanuts to
L. M. Manry $67.25, 1balance due Charles· Blow in cash by
Sas. T. Gillette, $111.89, making a total due Charles Blow out
of the peanuts delivered to T. H. Birdsong & Company of
$279.14; the amount due James Blow, one·of your petitioners
out of the said peanuts is as follows, Note to Bank of Ca.pron
$25.00, to L. M. Manry for picking off peanuts $42.75, making a total of 67.75; The amount due John Blow, $25.00 to
Bank of Capron, to L. 1\L !fanry for picking off peanuts,
$23.25, making a total of $48.25; Nathan Smith, Note to Bank
of Capron '$25.00, to Ridley Worrell for picking off peanuts
$24.00, making a total of $49.00; the amount due Percy Falconer, note to Bank of Capron $25.00, to L. M. Manry for
picking off ·peanuts $37.75, making a total of $62.75; .amount
due Edd Councill, note to Bank of Capron $100.00; and the
amount due Roy Vaughan, note to Bank of Capron $100.00;
making a total due all of your petitioners out of the peanuts
delivered to T. H. Birdsong & Company, of $706.89.
Your petitioners state that James T. Gillette owned onehalf of these peanuts, and your petitioners owned one-half,
rtccording to the amount specified herein, and that these
amounts due your petitioners are due them because of the
peanuts sold and delivered by James T. Gillette,
page 43 } when he only owned one-half interest in the said
peanuts.
Your petitioners state that there is a suit of Baugh & Sons
Company, et .als., v. T. H. Birdsong & Company, et als., involving the settlement of peanuts delivered to T. H. Birdsong & Company by James T. Gillette and your petitioners.
In the consideration of which, your petitioners pray to
be made parties defendants to this suit and ask the Court to
pay the respective bills of your petitioners out of the pro-
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ceeds of the said peanuts sold to T. H. Bir.dsong & Compa~y.

And your petitioners will ever pray, etc.
CHARLES BLOW"
JAMES BLOW,
JOHN BLOW,
NATHAN S~IITH,.
PERCY FALCONER,.
EDD COUNCILL,
ROY VAUGHAN..
By: JAS. T. GILLETTE,
Their Attorney~

pa·ge 44 ~

And on the same day, to-wit: At a Circuit
Court held for Southampton County, Virginia) on
the 28th day of January, 1927.
MEMORANDUM OF AUTHORITIES'..

Baugh & Sons Company
vs.
T. H. Birdsong..
Point One:
The deed of trust was a valid lien on the peanuts superior
in dignity to the claims of the other claimants as to the crop
raised on the "Sebrell Place".
·
Point Two:
The evidence of J. T. Gillette in respect to how, and for
whom, he 'vas acting in the sale of the peanuts to Birdsong
was admissable..
THE LAW..

Point One:
· In Brockenbrough v. B'rockenbrough, 31 Gratt., at page
592, Judge Burks says ~
page 45 }

"lt is a maxim of the common law that a man
.grant a thing which he has not--nemo dot

~anilot
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quod non habet. To constitute a valid sale at law the vendor
must have a present property, either actual or potential, in
the thing sold. It is said 'that things have a potential existence which are the natural product or the expected increase of something already belonging to the vendor'~ Hence,
trees, grass, and corn growing and· standing on the ground,
fruit upon the trees, and wool upon the sheep's back may
be mortgaged. The legal title passes. There is conflict in
the author~ties as to whether unplanted or future cropsfn~;ct1ts industriales-can be conveyed so as to pass the title
at law. It was held in a recent case in the Supreme C.Ourt
of New York that while at. law a mortgage or sale of future
acquired personal property, the mortgagor neither having
acquired the thing nor the agent of -its production at the time
of making the contract, creates no valid subsisting property,
yet if the future acquired property be the product of present property in the mortgagor, as the wool growing on the
flock of sheep, or the produce of a dairy, or of a farm, or anything of that characfer, the mortgage will take effect upon
the property as soon as it comes into existence, and will he
perfectly binding at law. Cordermon v. S'lnith, 41 Bart. 404.
"Upon the general doctrine in equity as to liens or charges.
upon after-acquired property, Mr. Justice Story, in Mitchell
v. JtVinslow, 2 Story 630, after an examination of the authorities, says : 'It seems to me a clear result of all the authorities that wherever the parties, by their contract, intend to
create a positive lien or eharge, either upon real or upon
personal property, whether then owned iby the assignor or
contractor or not, or if personal property, whether it is then
·in esse or not, it attaches in equity as a lien or charge upon
the particular property as soon as the assignor or contractor
acquires a title thereto against the latter, and all .persons
asserting a claim thereto under him, either voluntarily, or
with notice, or in bankruptcy.' "
Judge W11ittle, speaking for the Court in the case of William,son v. Payne, 103 Va., at page 555, distinguishes the case
of H ardO!Way v. Jones, 100 ·va. 481, holding that the recording of a deed which furnishes a stranger with the obvious
means of identifying the property gives constructive notice.
He' says:
pa.ge 46 }

''The written description of personal property
in mortgages, taken alone, rarely furnishes
strangers adequate means of identifying the property, and
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information thus imparted must usually be supplemented or
aided by extraneous inquiry.''
''The rule fairly deducible from the authorities seems to
be that 'ivhere there is a description of the property mortgaged, and the description is true, and, by the aid of such
description and the surrounding circumstances, the third
person 'vould, in the ordinary course of things, know the
property was mortgaged, the description should be held sufficient'.''
The case of Braxton v. Bell, 92 Va. 229, is not in point on
the registry question as the Statute, S'ec. 2463, then in effect,
did not contain the provision found in 5192 of the present
Code, reading,
"and every bill of sale or contract for the sale of goods and
chattels when the possession is allowed to remain with the
seller, * • * . "
In Brown v. H'U.ghes, 77 S. E., page 730 (S. C.), which was
an action for foreclosure of a chattel mortgage the property
eonveyed was described as :
"One 500-pound bale of cotton to be grown in the year
1911 on lands of Dr. John Hopkins, in Oconee County, adjoining lands of Will Alexander and others, where I now
live."
The Court says :
''The quantity is certain, the year in which it is to be.
grown is certain, and the land on which it was grown is certain. • * * Plaintiff had the oldest mortgage over Hughes'
crop. It was duly recorded on February 7, 1911, and was
prior in date to that of Nimmons' two mortgages. Respondent's mortgage became due November 1, 1911, and after it
was due he had his agent take the mortgage and demand the
cotton, and that was before it was delivered to Nimmons.
There is no doubt but that the cotton delivered to Nimmons
was part of the cotton raised by Hughes on the Hopkins
place and covered by the mortgage of Bro'\\rn. '* * * The
weight of authority is to the effect that such a
page 47 ~ mortgage, describing the land and the proportion
or quantity of a crop of a certain year, .gives the
.
mortgagee a lien on the crop to the extent of the quantity
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of cotton called for. Phoenix F•ur. Co. v. J anclon, 75 S. C.
229, 55 S. E. 308; 6 Cyc. 1033, 1034; Watson v. P1.1,.gh, 51 Ark.
218, 10 S. "\V. 493; Senter v. Mitchell (C. C.), 16 Fed. 206;
Stephens v. T~ucker, 55 Ga. 543; Stephens v. Tucker, 58 Ga.
391."
See also Elgin v. Dehart, et als., 144 Va. 311.
Point Two:
If it is desired to establish the agency by the alleged agent
l1imself he must be called as a witness and he is competent
to testify as to whether or not the relation exists. Fisher
v. White, 94 Va. 236; Garker v. Blatchley, 51 vV. Va. 148; 41
S. E. 222; Piercy v. II end rick, 2 W. Va. 458.
page 48
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And at another day, to-,vit: At a Circuit Court
held for Southampton County, Virginia, on the
21 day of March, 1927.
DECR.EE.
Baugh and Sons Company, Incorporated, W. P. Gillette, Jr.,
Trustee, and E. IL Brooks, Trading as E. IL Brooks and
Company,

v.

Jas. T. Gillette, T. H. Birdsong and T. If. Birdsong, Jr.,
Partners trading as T. If. Birdsong and Company, and
W. J. Sebrell, and J. H. Wade, Partners trading as Sebrell,
Wade and .Company, and H. 1\L Drewry, Treasurer of
Southampton County, and T. B. Bell, Sberiff of Southampton County.
This day came W. P. Gillette, Jr., Trustee, and W. E.
FJdwards and If. C. Edwards, partners trading as W. E.
:F1dwards and Brother, and asked leave to file their petition
jn this cause. Whereupon leave is hereby granted them and
_
the said petition is this day accordingly filed.
And it appearing from the said petition that the matters
ns stated and claimed therein affect the rights and interests
of only the defendants, Jas. T. Gillette, W. J.
page 49;} Sebrell ·and J. H. Yvade, partners trading as
Sebrell, Wade and Company, H. ~L :Drewry, Treasurer of Southampton County, and T. B. Bell, Sheriff of
Southampton County, it is ordered that a copy of this decree
lJe forthwith served on the sa[d Jas. T. Gillette, W. J. Sebrell
1
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and J. H. Wade, partners trading as S'ebrell, Wade and Company, H. M. Drewry, Treasurer of Southampton County, and
T. B. Bell, Sheriff of Southampton County,. and that the said
defendants appear within ten days from the service thereof
and answer or plead to the said petition and sustain or relinquish their rights of claims in and to the subject matter
set forth in the same.
We hereby aceept legal service of the. above order.
JAS. T. GILLETTE.
JUNIDS W. PULLEY,
Atty. for .Sebrell & Wade.

R. E. L. W·ATKINS,
.Atty. for H. M. Drewry..
page 50~

DECREE.

B·augh and Sons Company, Incorporated, vV. P. Gillette, .Jr.,
Trustee, and E. H. Brooks, Trading as E. H .. Brooks and
Company,
~Tas.

v.

T. Gillette, T. If. Birdsong and T. H. Birdsong, Jr.,
Partners trading as T. H. Birdsong and Company, and
W. J. Sebrell, and J. H. \Vade, Partners trading ·as Sebrell,.
Wade and ·Company, and H. M. Drewry, Treasurer of
Southampton County, and T. B. Bell, Sheriff of Southampton County.

This day came W. P. Gillette, Jr., trustee, and W. E. Edwards and H. C. Edwards, partners trading as W. E. Edwards ·and Brother, and asked leave to file their petition in
tJ1is cause. Whereupon leave is hereby granted them and the
said petition is this day accordingly filed.
And it appearing from the said petition that the matters
as stated. and claimed therein affect the rights and interests
of only the defendants, Jas. T. Gillette, W. J. S"ebrell and
J. H. Wade, partners trading as SebTell, Wade and Company, H. M. Drewry, Treasurer of Southampton County, and
T. B. Bell, Sheriff of Southampton County, it is
page 51} ordered that a copy of this decree be forthwith
served on the said Jas. T. Gillette, W. J. Sebrell
and J. H. Wade, partners trading as .Sebrell, Wade and Company, H. M. ·Drewry, Treasurer of Southampton County,
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·and T. B. Bell, Sberiff of Southampton County, and that the
said defendants appear within ten days from the service
thereof and answer or plead to the said petition and sustain
or relinquish their rights or claims in and to the subject
matter set forth in the same.
pa~ge. 52{~

And on the same day, to-wit: At a Circuit
Court held for Southampton County, Virginia, on
the 21 day· of ·March, 1927.
PETITION.
Baugh and Sons Company, Incorporate~, vV. P. Gillette, .Jr.,
Trustee, and E. H. Brooks, trading as E. H. Brooks and
Company,

v.

Jas. T. Gillette, T. H. Birdsong and T. H. Birdsong, Jr.,
Partners trading as T. H. Birdsong & Compan')t, and W.
J. Sebrell, and J. H. Wade, partners trading as Sebrell,
Wade and Company, and H. ~I. Drewry, Treasurer of
Southampton County.

'!

j

/

r

~
'

\

To the Honorable Judge of the Circuit Court of Southampton
County:
Your petitioners, W. P. Gillette, ,Jr., trustee, and W. E.
Edwards and H. 10. Edwards, partners trading as W. E. Edwards aud Brother, present to the Court the following facts:
That there is no'v pending in your Honor's Court, on the
chancery side thereof, ·a sui't generally styled as above in
tl1e form and nature of an interpleader proceeding, the general object of which is to ascertain and adjudicate
page 53 ~ the rights of the respective claimants in certain
·personal property belonging to the defendant,
,Tas. T. Gillette, as set forth .in the bill and pleadings filed and
the evidence taken at the hearing in the said cause, to which
reference is hereby made.
Your petitioners further state that the defendant, J as.
T. Gillett~, is indebted to your petitioners, W. E. Edwards
and H. C. Edwards, trading as W. E. Edwards and Brother,
in the amount of Eight Hundred ($800.00) Dollars, which said
indebtedness .is represented by a bond for the said principal
sum of $800.00, dated on the 28th day of December, 1926,
signed and executed by the said ,Jas. T. Gillette, payable un
demand unto J as. T. Gillette, his personal representatives,
or assigns, with interest from date, and with waiver of home-

---------
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stead exemptions, and endorsed and assigned hy the said
Jas. T. Gillette in blank to your petitioners, W. E. Edwards
and Brother, for full va1ne. That the said bond is lrnown and
designated as "Bond Number 3", and which said bond is secured by a certain deed of trust dated December 28, 1926,
executed by the said Jas. T. Gillette and Evelyn Gillette, his
wife, to the said vV. P. Gillette, Jr., trustee, and .recorded
on the 28th day of December, 1926, in the Clerk's Office of
the Circuit ·Court of. Southampton County, Virginia. Under
which deed of trust there \Vas conveyed all the personal property of every kind and description belonging to J as. T. Gillette, consisting of ten mules of different color, double wagons, farm tools, including tractor and disc, one piano and
household furniture, and all books and fixtures in
page 54 ~ his law office, for the specific puprose o£ securing
the indebtedness represented by Bond Number 3,
and due your complainants, a copy of which said- ~bond and
deed of trust is hereto attached marked Exhibits '' S''' and
'~T", respectively, and prayed to be taken and read as a part
of this petition.
Your petitioners further state that the defendants, W. J.
and J. H. VVade, trading as Sebrell, Wade and Company, have a. judgment against the said Jas. T. Gillette for
the principal sum of $1,576.20, whicl1 was ·confessed and docketed in the Clerk's Office of the Circuit Court of Southampton County on the 3rd day of January, 1927, and that under
and by virtue of the said execution, T. B. Bell, Sheriff of
Routhampton County, has levied on certain of the .personal
property of the said Jas. T. Gillette, as appears in the bill
find proceedings now pending in this cause, and as shown by
two statements of sale advertising the said property for sale
.in two separate lots on two separate days, namely, April 12,
1927, and ~larch 24, 1927, respectively, 'vhich said statements or advertisements of sale signed hy the said T. B.
Bell, Sheriff, are attached hereto marked Exhibits "U'' and
"V", respectively, and prayed to he taken and read as a part
of this petition.
8ehr~ll

Your petitioners state that the lien of their deed of trust,
as against the personal property of the said Jas. T. Gillette
stated and covered therein, is prior to and superior to the
lien of the execution of the said Sebrell, Wade and Company, by virtue of the fact that the said deed of
·page 55 ~ trust was dated and recorded on the 28th day of
December, 1926, as aforesaid and 'vas therefore a

Drewry, Treas., v~ Baugh and Sons, Inc., et als.

39

lien from that date, while the execution under which the levy
was made and the g-oods held hy the said Sl1eriff was not issued until the 3rd dny of January, Hl27.
Your petitioners further state that the said Sheriff of
Southampton County has in l1is hands the sum of $318.90,
'being tl1e proceeds from the sale of certain hogs which were
sold by l1im under a decree of this Court entered in the said
Ruit on the 28th day of J mn1ary, 1927., and 'vl1ich said sum is
held subject to the order of the Court in this cause. Your
petitioners state that the said hogs sold, which are now represented by the said sum of $318.90 in the hands of the said
Sheriff, were the property belonging to the said J as. T. Gillotte, and were covered under and by the aforesaid deed of
trust to your petitioners, as the personal property of the
said J as. '1\ Gillette.
Your petitioners further state tl}at all of the personal
property of the said .Jas. T. Gillette described in the notices
of sale by the said T. B. Bell, Sheriff, is uo'v in very b~d
shape and condition, and it is the belief of your petitioners
that if sold as coiltemplated, tlw same will not hring enough
to satisfy tl1e indebtedness due your petitioners in the said
amount of $800.00, including the said cash sum of $318.90
already iu tlw hands of the said Sheriff from the sale of the
said hogs, and your petitioners here state and alpage 56 } lege that if tllC said Sheriff continues to advertise
the sale of the said personal property and sell
the same under the said execution he ·will greatly damage
your petitioners by 'veakening the security given in the said
deed of trust to them.
Your petitioners further state t.ha t If. 1\I. Drewry, Treasurer of Soutl1ampton County, is also claiming certain of the
said personal property of tllC said J as. T. Gillette, which is
<:overed by your petitioners' deed of trust, by virtue of distress proceeding-s agaii1st the said property made by the said
H. ~I. Drewry as set forth in the bill, ans,ver and evidence
taken in this suit. The said distress levy, however, is subsequent in date both to your comp]ainant's deed of trust and
also to the execution of the said S'ebrell, Wade Company,
and your petitioners' claim is therefore also prior and superior to the claims of the said H. 1\L Drewry, Treasurer, of
his said distress proceedings.
In consideration whereof, and f.orasmuch as your petition-

-------------------------
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ers arc without remedy save in a court of equity where such
matters are justly and properly adjudicated, they pray that
they may be allowed to come in as parties complainant in
· this suit, and that T. B. Bell, Sheriff of Southampton County,.
''irginia, be made party defendant to this petition and required to answer the same, but not under oath, the oath being hereby expressly waived, that the said Jas. T. Gillette
and W. J. Sebrell and J. I-I. Wade, partners trading as Sebrell,.
\Vade and Co~pany, and the said H. ~[. Drewry, Treasurer
of Southampton County, who are already parHes
page 57 ~ defendant in this suit, be given notice of the filing
of this petition and required to answer the same,
hut not under oath, the oath being hereby e~pressly waived;
that the Court enter a dec.ree sustaining and establishing the
priority of the lien of yout· petitioners under their said deed
of trust to the said personal property covered by the same
and in the hands of the said Sheriff as against the claims of
the defendants, Sebrell, 'Vade and Company, and H. 1\L
Drewry, Treasurer, under theh:, re·spective execution and distress p1·oceeding; that the said T. B. Bell, Sheriff, be required to pay over to your petitioners the said sum of $318.90
fro:zr.l. the sale of the said personal pro-perty less his commissions and expenses to your petitioners, as a credit on: the
said indebtedness of $800.00 due your petitioners by -the said
t.Tas. T. Gillette and secured by the said deed of trust; that
the S·aid W. J. Sabrell and J. If. Wade, trading as Sebrell,
Wade and Company, and .the said JL !t Drewry, Treasurer
of Southampton County, their agents, attorneys, employees,
and servants, be enjoined and restrained from selling, disposing of or in any way interfering with the said personal
Ilroperty of J as. T. Gillette, and that the said T. B. Bell,
Sheriff of Southampton County, and his deputies, be enjoined and restrained from advertising, selling, or otherwise
:interfering in any way with the said personal property of the
said Jas. T. Gillette under the said execution or any other
execution on the said Sebrell, Wade and Company judgment
nntil the full amount of $800.00 with interest, which is due
from the said Jas. T. Gillette to your petitioners,
page 58 ~ W. E. Ed,vards and Brother, represented by the
said bond and secured by the d~ed of trust on the
said personal property, be paid in fnli, and the said deed· of
trust released by yonr petitioners; that your petitioners
through the said W. P. Gillette, Jr., trustee, be allowed to
proceed to foreclose their said deed of trust according to the
terms thereof, at their discretion; that proper process and
11otices issue and all proper reference made and Jnquiries

I
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had, and all proper orders. and decree ·by entered; and that
your petitioners may have all such other, further, general
and complete relief in the premises as the nature of their
cause may r-equire or to equity shall seem meet.
"\V. P. GILLETTE, JR., Trustee, and
W. E. EDWARDS & H. C. EDWARDS',
Partners trading as '\V. E. Edwards & Bro.,
By Counsel.
OHAS. W. DAVIS, p. q.
page 59 ~ State of Virginia,
County of Southampton, to-wit: .
I, Lucy V. Laine, a Notary Public, _for the County and
State aforesaid, hereby certify that W. E. Edwards personally appeared before me in my county and State aforesaid and made oath that he is one of the plaintiffs in the foregoing petition and that the allegations made and contained
in the said petit~on, which he makes of his own knowledge,
ure true, and that all other matters therein stated he believes to be true.
- Given under my hand this 17th day of March, 1927.
LUCY V. LAINE,
Notary Public.
My commission expires : June 18, 1930.
page 60 ~

"J..~".

S'HERIFF'S SALE OF PERSONAL PROPERTY UNDER. EXECUTION.
By virtue of autl1ority vested in me under a certain execution issued January 3, 1927, on behalf of Sebrell & Wade,
partners, vs. James T. Gillette, I shall proceed to sell at public auction to the highest bidder for cash,
AT THE TliE PEOPLES BANK, COURTLAND,
VIRGINIA.
APRIL 12, 1927, (TUESDAY) AT 3:00 O'CLOCK P. J\L
the following described personal property, to-wit:
1 spotted mule; 1 bay horse; 1 bay mare mule; 1 dark hor~e
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mule ; 1 black horse ; 1 dark mare mule ; 2 red mare mules ;
1 bay mare mule; l black mare mule; 1 bay mare; 1 black horse
mule; 1 gray mule;
TERIJf.S: CASH.
Given under my hand this 7th. day of ~{arch, 1927.

T. B. BELI.J, Sheriff.
Exhibit U.
-page 61 ~

"B ".

SHERIFF'S SALE OF PERSONAL PROPERTY UNDER EXECUTION.
By virtue of authority vested in me under a certain execution issued January 3, 1927, on behalf of .Sebrell & Wade,
partners, vs. James T. Gillette, I shall proceed to sell at public auction to the highest bidder for cash,
ON THE FAR.~1: I\:NO\\TN AS "OLD LANG ZION"
ABOUT 2:Y2 ~fiLES' WEST OF CAPRON ON COURTLANiD-EMPOH.IA PUBLIC ROAD,
THURSDAY, MARCH 24, 1927, at 10:00 o'clock, A. 1\L
the following described personal property, to-wit~
1 double farm wagon; 1 stalk cutter, 1 cotton sower, 1
mowing machine; 1 disc harrow; 2 guano so,vers; 4 Oliver
double plows; 4 five-tooth cultivators; 3 single plows; 1 Fordson tractor; 2 double farm wagons; 1 single farm wagon; 42
hogs, shoats and pigs; 1 five-tooth cultivator; 1 Stonewall
plow; 1 Girl Champion plow; 1 Ferguson cultivator; 2 A.
Champion plows; 1 Everett peanut planter; 1 Ferguson
guano sower; 1 Ferguson cultivator; 1 Double Hackney
wagon; 15 barrels of corn; 1 roller top desk; 1 Remington
typewriter; 1 Dalton Adding Machine ; 1 Check protector; 3
office tables; 2 office chairs; 3 book cases; 1.04 law books; 1
oak filing cabinet.
TERNIS:

CASH.

Given under my hand this 7th. day of

~Iarch,

1927.

T. B. BELL, Sheriff.
Exhibit V.

___...
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EXHIBIT ''S''.

THIS DEED: 1\iade this 28th day of December, 1926, by
and between J as. T. Gillette and Evelyn Gillette, his wife,
parties of the first part, and W. P. Gillette, Jr., chosen as
Trustee, party of the second part :
WITNESSETH : That the said parties of the first part,
for and in consideration of the sum of FIVE ($5.00) DOLT.~ARS, to them in hand paid at and before the signing, seal-ing and delivery of this deed, the receipt whereof is hereby
acknowledged, do hereby bargain, sell, and convey, in feesimple and with general warranty, unto the said party of the
second part, "\V. P. Gillette, Jr., Trustee, the following described real estate, to-wit:
(1) All the standing timber of every kind and description
except shade, ornamental and fruit trees, lying, standing and
being· on all that tract or parcel of land in Drewryville Magisterial District, Southa~pton County, Virginia, about three
miles east of Drewryville, containing 127 a·cres, more or less,
l1ounded on the North by the Three Creeks, on the east by
the lands of Jas. T. Gillette, and on the south by the Southern R·ailroad, and on the west by V. R. Leigh. This being
tl1e tract of land conveyed to Waverly Atkins by deed of bargain and sale from J as. T. Gillette and wife, and on which
the timber was reserved to Jas. T. Gillette. This being the
old J. "\V. Conley home place. All the rights, title, interest
nnd privileges reserved to J as. 1.'. Gillette in the deed of bargain and sale to W ~verly Atkins, are hereby conveyed, with
the time period of cutting the timber and the size
page 63 ~ of timber as described in the said deed.
(2) All of the right, title and undivided interest of ,Tas.
T. Gillette in a certain tract or parcel of land lying and being
]n Capron 1\iagisterial District, Soutl1ampton County, Virginia, about three miles southeast of Capron, bounded by
the lands of J. C. Drake, Tom Drake, the Mary Gray estate,
W. P. Gillette, Sr., et als. This being the old Gray tract
of land that formerly belonged to 1\fary Ella Gillette, and at
J1er death to .W. P. Gillette, Sr., her husband, for life and then
to her children. This being one-sixth undivided interest in
the said tract of land.
(3) All the personal property of every kind and description belonging to J as. T. Gillette, consisting of ten mules of
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different cplor, double wag·ons, farm tools, including a tractor and disc, one piano and household furniture, and all books
nnd :fixtures in his law office.
IN TRUST, HOWEVER., To secure to Jas. T. Gillette, the
payment of the sum of $2,.400.00, as evidenced by three certain bonds for $800.00 each, dated on the 28th day of December; 1926, payaible to J as. T. Gillette, his personal representatives or assigns, ON DEMAND, signed and executed
hy Jas. T. Gillette, and waiving the benefit of the Homestead Exemption as to this obligation, and designated as
Bonds Nos. One, Two and Three.
It is especially understood and agreed that Tract No. 1
i'9 this deed of trust is to secure the -payment of Bond No.
One, an~ Tract No. 1 is a first lien for Bond No.
page 64 ~ One. 'fhat Tract No. 2, shall ~be a .first lien for
Bond No. Two and that description No. 3 in this
said deed of trust, shall be a first lien for Bond Nio. Three,
and should it be necessary for the Trustee to sell the said
property, lie shall sell the said property as here described for
the payment of the said bonds.
It is further agreed that this deed of trust shall secure any
renewal or mstallment of the aforementioned bonds.
In the event that default shall be made in the payment of
the above described bonds, or any part thereof, or either of
them principal or interest, when the same shall be demanded,
then the Trustee, on being thereunto requested by the then
legal holder of the said bonds, or either o~ them, shall sell
the property hereby conveyed at public auction to the highest
· bidder for cash, after first advertising the time, place and
terms of sale for at least fifteen (15) days at three or more
public places in Southampton County, Virginia, and out of
the proceeds of sale the Trustee shall pay :
(1} The expenses of executing tl1is trust, including a Trus~
tee's commission of five per cent (5%) on the total amount
of sale:
(2) The amount of money then due and unpaid on account
of the ~hove described bonds, also, any insurance premiums
that may be due and payable as hereinafter provided for,
and
(3) The residue, if any, he shall pay to the said parties of
the first part, -their personal representatives or assigns.
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It is further covenanted and agreed by and be~
tween the pa-rties to this deed, that the said parties of the first part shall keep the buildings on the said lot
insured in some reliable fire insurance company in at least
the sum of $1000.00 for the further protection of this trust,
and in the event of their failure to thus insure and keep insured the said buildings, then the trustee or beneficiary under this deed may effect and renew such insurance from· time
to time until the aforesaid bonds have been fully paid and
satisfied, and the premiums paid therefor shall constitute a
lien on the said property and be recoverable by all of the
remedies in law or equity by which the bonds aforesaid may
be recoverable.

11age 65 }

Witness the following signatures and seals.
JAS. T. GILLETTE
EVELYN GILLETTE

(Seal)
(Seal)

State of" Virginia,
Southampton County, to-wit:
I, lVIabel R. l{itchen, a Notary Public in and for the County
aforesaid, State of Virginia, do hereby certify that Jas. T.
Gillette and Evelyn Gillette, his wife, "rhose names are
&igned to the writing hereto annexed, bearing date on the
28th day of December, 1926, have this day acknowledged the
same before me in my County aforesaid.
~Iy

commission expires on the 22nd day of October, 1930.

Given under my hand this 28th day of December, 1926.
1viABEL R. I<ITCHEN,
Notary Public.
page 66 } Virginia :
In the ,Clerk's Office of the Circuit Court of 8outhampton
County, the 28 day of December, 1926. This deed was pre- .
sented and with certificate annexed, admitted to record at
3:00 o'clock P. M.
Teste:
H. B. McLEMORE, Clerk.
By: B. ~L WILLS, D. C.
Deed of Trust Book 26, Page 503.
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page .67 ~

BOND.

BOND NO. THREE

December 28th, 1926.

$800.00

ON D·EMAND, I owe and promise to pay unto Jas. T. Gillette,' his personal representatives or assigns, the just and
full sum of EIGHT HUNDRED DOLLARS, for value received, with legal interest thereon from date, payable annually. As to this oblig·ation I hereby expressly waive the
benefit of the Homestead Exemption.
Given under my hand and seal this 28th day of December,
1926.
J.l\:S. T. ·GILLETTE

(Seal)

.Secured by deed of trust on personal property in Southampton County, Virginia., with W. P. Gillette, Jr., as Trustee.
JJOND NUMBER THREE

Exhibit T.
page 68

~

And at another day, to-wit: At a Circuit
Court held for Southampton County, Virginia, on·
the 6th day of April, 1927.
DECR.EE.

Baugh and Sons Company, Incorporated, W. P. Gillette, ,Jr.,
Trustee, and E. H. Brooks, trading as E. H. Brooks and
Company, and W. E. Edwards and II. C. Edwards, trading as W. E. Edwards and Brother,
v.
•Tas. T. Gillette, T. H. Birdsong and T. H. Birdsong, Jr.,
partners trading as T. H. Birdsong and Company, and
W. J. Sebrell, and J. H. Wade, partners trading as S'ebrell,
Wade and cCompany and H. ~I. Drewry, Treasurer of
Southampton County.
This cause came on this day to be heard on the papers
formerly read, on the petition of "V. P. Gillette, Jr., trustee,
and W. E. Edwards and H. C. Edwards, partners, trading
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as W. E. Edwards and Brother, filed on the 21st clay of 1\1:arch,
1927, the demurrer thereto of Sebrell, Wade and
page 69 } Company and II. l\L Drewry, treasurer, this day
filed by leave of Court, and on the testimony of
tl1e witnesses taken in open Court, on the 28th day of J anunry, 1927, and reduced to writi11g by D. S. Phlegar, reporter, .
which said testimony is identified and certified by the Court
us all of tl1e testimony of the witnesses produced before the
Court in this cause, and which said testimony is hereby made
and incorporated a part of the record in this suit, and was
argued by counsel.
On consideration whereof, it appearing from the pleadings
Hnd the exhibits and evidence submitted that the res,pondent,
Jnmes T. Gillette, on or about the 22nd day of Decemb~r,
1926, entered into a contract by which he sold to the complainant, E. H. Brooks, trading as E. I-I. Brooks and Company, 500 bags of peanuts of the said Gillette's 1926 crop,
a portion of ·which said peanuts sufficient in quantity to constitute one car-load of which were to be delivered at a designated spot known as .Angelic>o Siding on the Southern Railroad in Southampton Co11nty, and that afterward, to-,vit, on
or before the 28th day or December, 1926, the said respondent,
,1 ames T. Gillette, confirmed a contra(•t of sale with the respondents, T. If. Birdsong- m1d 'r. I-I. Birdsong, Jr., partners
trading as T. H. Birdsm1g ::md Compauy, for all the rest of
the peanuts belong·ing to the re~pondent Gillette, except the
said .one car-load lot which had been previously sold to the
complainant Brook~, at whir.h time the respondent, Birdsong
nnd Company, undel'l ook a11d promiF-:cd to, and did weigh
and handle the said car-load. lot for the account of
page 70 ~ the said E. II. ·Brooks and to pay the proceeds
over to him, nnd in pnrsuanf'e of the said contract of sale the respondent, Jn~. T. Gillette, pl'Oceeded to and did aPJiyer, some time in December, 1926. a
large proportion of his crop of penlluts to the said T. ·H.
Birdsong and Compm1y at vnrious shipping rwints, inclndin~ 303 bags for the ncc>ount of the said Brooks at Angelico
siding of the value of $1,019.16; that after the said agreernents of sale to E. I-I. Brooks and ~r. J-:I. Birdsong and Company, the respm1dents Scbrell, \Y a de and Company, exerting the claim of a judgment in their favor against the said
Jas. T. Gillette for the principal amo11nt of $1,576.20, caused
nn execution to issue on the said :iudgment on the 3rd day of
,January, 1927, under whieh execution T. B. Bell, Sheriff of
Southampton County, levied on certain personal property

in

48

Supreme Court of Appeals of Virg1nia

the hands of the said J as. '1'. Gillette, including a total of
:.!84 bags of peanuts located on his several farms, and also
served a garnishment summm1s on the said T. H. Birdsong
und Company as being inclehted to the said J as. T. Gillette;
that thereafter on, to-,vit, the lOth and 12th days of Januf•rY, 1927, the responde11t, II. .NI. Drewry, T1·easurer of
'Southampton County, exerting· a claim against the said Jas.
rr. Gillette for taxes for the yea~· 1925 in the sum of $1,75013,
und for which the said treasurer has previously in June,
1926, made settlement to the Auditor of Public Accounts
therefor, proceeded to distrain certain personal property
found in possession of J as. T. Gillette, inculding 250 bags of
peanuts located on his several farms, which distress levy
covered the larger portion of the peanuts and also
page 71 ~ of the other personal property previously levied
by the Sheriff under the S"ebrell, Wade Company
c.~xecution, that, thereafter Baugh and Sons Company and
W. P. Gillette, Jr., trustee, and E. H. Brooks, :filed their bill
h1 equity against the other parties in these proceedings,
Baugh and S'ous Oompany and their trustee, W. P. Gillette, ·
,Jr., praying for the enforcement of a prior lien of a certain
deed of trust dated the 31st day of August, 1926, against 350
· bags of peanuts of the said J as. T. Gillette on one of his
f.arms known as the Sebrell place; and the said E. H. Brooks
and Company pra.ying for an accounting by the said T. H.
Birdsong and Company to them for the proceeds of the 303
hags of peanuts delivered by the said Jas. T. Gillette to the
said Birdsong and Company for the account of Brooks;
whereupon appeared 'Chas. Blow and others, tenants of J as.
T. Gillette, and filed their petition praying for t.hc allowance
of certain items of indebtedness claimed to be ihte i.h<~m from
the said ,Tas. T. Gillette, as a prior lien agninAt. tllC peanuts
s_old by the said Jas. T. Gillette on the farms cultivated by
them; and finally the petition of W. E. Edwards and Brother
praying for the enforcement of ll lien clnintcd hy them
against all of the personal property of the ~aid ,Jas. T. Gill~tte unde:r a deed of trust in which thc:,r are beneficiaries,
dated December 2R, 1926, that it further app•mrs thai the said
.Jas. T. Gillette, at the time of the sale of his crop of peanuts
~·~ T, H. Birdsong and Company was indebted to the sai<.l
T. H. Birdsong and Company in the su1n of $6,page 72 ~ 947.95, and that the total pr0ce(~d~ of all of the
crop of peanuts delivered to the said rr. li. Dirdsong and Company, except the Brooks con~ignmC:nt, is 11ot
sufficient to cover his indebtedtH'FS to the said ~P. If. Birdsong and Company, and it further appearing that the pro-
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ceeds in the amount of $1,019.16 of the 303 bags of peanuts
delivered to Birdsong at Angelico siding will not be sufficient to satisfy the said E. H. Brooks and Company in full
of the indebtedness to them of the said J as. T. Gillette, and,
it further appearing that 139 bags of peanuts aggregating
the sum of $476.26 were delivered to the said T. H. Birdsong
and Company by the parties in interests, after they had been
leveid on. under the S'ebrell, Wade and- Company execution
and the distress levy of H. M. Drewry, under an agreement
by- which the said T. IL Birdsong and Company was_ to account for the proceeds of $476.26' as the Court may direct,
t:md the Court ·being of opinion from the pleading~ and evidence submitted that the recorded deed of trust asserted by
the complainants, Baugh and Sons Company,· did not · give
constructive notice and is not a valid lien a-s against the :pllrdlaser, T . .:ij. Birdsong and Company, on any of the peanuts
sold by Gillette to Birdsong; that the recorded deed of trust
in faYor of the petitioners, W. E. Edwards and Brother, is
uot sufficient in law to constitute constructive notice, and
is not:-a lien on any of the personal property of Jas. T. Gillette described therein, as against any of the purchasers or
:;,ttaching .creditor.s in ~his proceeding; that the ~laims of 1he
petitioners, Charles Blow, James Blow, John
page 73 Blow, Natl1a1i Smith, Percy Falconer, .-Edd Councill, and· R-oy Vaughan, against the peanuts sold
toT. H. Birdsong and Company are without merit and of no
effect as against the said T. H~ Birdsong and Company, the
purchasm: of the peanuts; that the sale of the car-load lot
of 303 ba-gs of peanuts of the aggregate of $1,019.16 by tT as.
T. Gillette to E. H. Brooks and Company was a valid and
prior sale as against the claims of all other parties in this
cause, and that the same were delivered to the said T. H .
.Birdsong and Company at Angelico siding for and on the
account of the said E. H. Brooks and Company who is entitled to recover of the said T. H. Birdsong and Company
1he said sum of $1,019.16; that the sale by the said J as. T-.
Gillette of all of the residue of his crop of peanuts to the
said T. H. Birdsong and Company, including the 139 bags
of the aggregate value of $476.26, and all other peanuts, which
were involved in the levies of the Sebrell and Wade execution and the H. M. Drewry distress, 'vas a valid and comp1ete sale of the said peanuts to the purchaser, T. H. Bird~ong and Company prior to. and at the time of the said execution and distress levies, and the said T. H. Birdsong and
Company is therefore entitled to all of the said peanuts and
the proceeds therefrom free from the claims of the said

t

50

Supreme Court of Appeals of Virginia

Rebrell and "\Vade Company, and tlw said H. M. Drewry,
treasurer; that, as to the remainder and all other personal
property levied on by the 811eriff under the execution in favor of Sebrell, Wade and Company, the··said Sebrell, Wade
~ind Company, by virtue of their said execution and levy, are
entitled to and have a prior lien as against the·
page 74 ~ distress levy of the said H. 1\I. Drewry, treasurer, to
the extent of the amount necessary to satisfy the
judgment of the said Sebrell, \Vade and Company; and that
1:he said H. M. Drewry, treasurer, has a lien under and by
virtue of his distress levy, to the extent of the amount due
1Jim, on all of the other personal property levied on by him
not including the specific articles which were levied on under the Sebrell, \Vade and Con1pany execution, and also to
a lien on the equity or residue of the said specific artieles
(~overed by the Sebrell, \Vade and Company levy after the said
Sebrell, vVade and Com~pany claim shall be satisfied.
It is, therefore, adjudg-ed, ordered and decreed that the
complainants, Baugh and S'ons Company, Incorporated, and
the petitioners, W. E. Edwards and II. C. Edwards, partners
trading as W .. E. ]iJdwards and Brother, and the petitioners,
Charles Blow, James Blow, ~John ll1ow, Nathan Smith, Percy
l',alconer, Edd Councill and Hoy Vn ug-h an, take nothing by
their respective claims asserted by them in this proceeding;
1hat the said '11 • li. Birdsong and rr. 1-I. Birdsong, Jr., trading. as T. H. Birdsong and Company pay over to the said
lB. H. Brooks, trading as E. H. Brooks and Company~ the sum
of' $1,019.16, representing the proceeds of the 303 bags of
peanuts delivered to the said ~e. II. Birdsong and Company
for the account of 1~. H. Brooks and Compai1y, and that the
said E. H. Brooks and Company credit the same on the nceount due them by the said Jas. r1~. Gillette; the said T. I-I.
Birdsong and Company retain a11 tho residue of tl1e pean'nts
rand the proceeds thereof sold thorn hy the said J as. T. Gillette, including the 139 bngs of the aggregate value
page 75 ~ of $476.26, located on the Everett farm near
Joyner, whieh were afterward delivered to the said
T. II. Birdsong and Company by agreement of counsel for
Sebrell, \Vade and Company, and I-I. l\L Drewry, treasurer,
the claimants of the snid peanuts in this proceeding, as well
m~ all other peanuts of .Tas. T. Gillette's crop, the delivery of
'vhich to the said '1\ .H. Birdsong & Co. 'vas prevented by
the said levies, and that the said '1\ II. Birdsong and Com·pany credit all of the said proceeds of the peanuts bought
hy them on the account due them by the said Jas. T. Gillette;
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that the said Sheriff of Sontl1ampton County is hereby authorized and directed to proceed to sen so muc.h of the reInainder of the pers01ull property levied on by him untler
the Sebrell, vVnde nnd Company execution as shall be necessary to satisf~r the judgment of the said Sehrell, Wade and
Company in the prineipal amount of $1,576.20 \Vith interest
~mel legal comn1issious and eA!)Cnses incident thereto, but in
8elling the said property the saifl Sheriff shall first subject
snch articles and property levied on by him as is not covered by the distress levy of II. J\L Drewry, treasurer, of
Southampton 1Couuty, and in the event it becomes necessary
iu order to satisfy the said execution to subject any of the
ll.rticles and property which may he covered by the said distress levy the said Sheriff shall pay any and all surplus or
residue of the proceeds from the same over to the said treasllrer of Southampton County to be credited on his claim in
tl1is cause.
And it being suggested to the Court hy counsel for Baugh
and Sons Company, a11d by counsel for H. M.
}Jage 76 ~ Drewry, treasurer of .Southampton County, that
it is tho desire of these parties to apply to the Su- .
preme Cou1·t of Appeals of Virg.i11ia for an appeal from this
decree, and the said I-I. ~I. Drewry, treasurer, by counsel, having agreed and consented to allo'v the Sheriff to proceed to
sell and dispose of nil of the property covered by the levy
of the Sebrell, 'Vade and Company execution, on condition
that the said S1~eriff retain the proceeds from the sale of all
items and articles of personal property claimed by the said H.
~I. Drewry under his distress levy, and hold the proceeds of
the same sn bject to the order of the Court on the final determination of sueh appeal, it is therefore ordered that the
execution of this decree he suspended to the extent that the
said Sheriff shall in the sale of the said property keep an
account of sale and reserve the proceeds of all items disposed of by him and claimed by the said H. l\L Drewry under his distress levy, and the said Sheriff shall not pay the
said proceeds over to the execution creditor, Sebrell, Wade
.and Company, within a period of ~)0 clays from the date of
tl1is decree, on condition, however, that the said H. JVI. Dre·wry,
treasurer of Southampton County, and the said Baugh and
Sons Company, or either of them, shall give bond with approved security before the Clerk of this Court, within ten
days from the date of this decree, in the penalty of $250.00,
and conditioned for the payment of all such damages and
costs as may accrue or be assessed against them to or (Jtl
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behalf of any person by reason of the said suspension of
tlus decree.
})age 77

~

.J.A.~IES T. GILLETTE,
being duly sworn, testified as follows:

I~Jxamined

by Mr. Davis:
.
Q. Mr. Gillette, you are the defendant mentioned in the
hill filed in this C~l.lse, are you not¥
A. One o£ the defendants.
Q. You are the James '1'. Gillette mentioned f
A .. Yes.
.
Q. You are farming, or have been, and for the year 1926,
on a number of farms in this countyf
A. I have.
Q. About how many farms have you been operating¥
A. About ten small ones.
Q. Since the beginning of the causes 'vhich brought about
t l1is chancery proceeding, the proceeding generally has been
with your consent and at you1· suggestion, has it not Y
A. Yes.
·
Q. Do yo:u .have any objection to your rights, as well as
the .#g~ts of.the otheJ.· people who have claims here, being u~jndicated in this chancery .suit?
.: .
.
A. I do not. I wish to have protected the rights of the
creditor holding a deed of trust against the personal property who is not a party to tbis suit.
.
.
:
Q~ Items 6 and 7 of the 1bill refer to a certain transaction
lJetween you and J\fr. E. H. Brooks '\V-ith reference to ~ sale
of some peanuts; will you please state the circumpage 78 ~ stances of that transaction?
I

•

The ·Court : Let l.Vfr. Gillette give a history of the whole
case.

A. Just prior to Christmas, 1926, I had begun to haul
T. H. Birdsong & Company a quantity of peanuts. I thought
I was going to have about :31500 or 4,000 bags of peanuts to
sell. I began to I1aul peanuts to T. H. Birdsong & -Company
without any understanding whatever as to the price. I told
l1im that I 'vould haul -peanuts and put them in his wareltOuse, and that we would agTee on the price later and the
quantity of bags. J\IIy tenants began to haul peanuts about
the lOth of Decembe1·. I hauled about 1,200 bags of peanuts
t() . Mr. Birdsong prior to Christmas.
On December 22nd,
1926, I went to ~Ir. E. H. Brooks and told him that I owed
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him a rather large amount of money, and that in a fe'v days
the note that I owed him would come due, and that I would
sell him 500 bags of peanuts at four and a quarter cents to
be applied on my account 'vith him. I told him that I would
sell him one car of peanuts from the Angelico Water Tank
and the balance sufficient to make .out the 500 bags would
lJe delivered to him at Courtland. That was on the 22nd day
of December. We agreed to the bargain, and, in a short
time, I began to haul peanuts to him at 09urtland.
By the Court:
Q. How many did you deliver to Mr. Brooks Y
A. 128 bags at Courtland up to that time; On
page 79 ~ the 28th day of December I told Mr. T. H. Birdsong, Jr., that I was very anxious to get a car .of
peanuts delivered to Mr. Brooks from the Angelico Water
rrank, and that I wanted him to have a car put there to be
loaded for Mr. Brooks. I told him specifically that the car
of peanuts was sold to 1.\:Ir. Brooks, and he replied to let him
weigh the peanuts, that he would get seven cents a bag for it,
and would turn the proceeds from that car over to Mr. E.
H. Brooks. He said that he would order a car and have it
put in there, and would weigh the peanuts. It was the understanding with 1\!r. Birdsong and myself that the first car
of peanuts was to be delivered to Mr. Birdsong for ~Ir.
Brooks, as they had been sold to Mr. Brooks at four and a
quarter cents a pound. That car held 303 bags of peanuts.
The next car which was sold to 1\1r. T. H. Birdsong w:as 212
J,a-gs of peanuts. The first ear of peanuts was sold distinctly
for 1\tir. Brooks, and ::Mr. Birdsong so understood. That was
on December 28th. Prior to December 28th, some few days
prior to December 28th, I had sold all the peanuts that ~Ir.
Birdsong held in his possession to him, and also all my peanuts I made on the farm known as the Everett farm, near
Soyner 's for four and a quarter cents. At that time, when
~Ir. Birdsong told me he would buy the peanuts, I had been
hauling peanuts to him, and told him whenever be could give
me four and a quarter cents for them he could consider it a
sale. On the night a day or hvo prior to the 28th we had
confirmed the bargain, and my peanuts were sold
page 80. ~ to him, and soon after that we began to weigh peanuts at different points. All the peanuts were sold
to Mr. Birdsong except the car of peanuts that were sold
to Mr. Brooks .and 200 hags, or enough to make 500 bags, that
were to be hauled from another farm to ~fr. Brooks at Courtland. The 500 bags were expressly excepted from the sale
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to Birdsong. E. If. Brooks has been delivered about 170 bags
in Courtland-303 at Angelico Water Tank. I gave a crop
deed of trust to Baugh & Sons Company sometime during the
summer of 1926 on peanuts grown on the Sebrell farm, which
is herewith filed.
Mr. Davis: ·I filed that as an exhibit with the bill.
"'\Vitness: I had given Baugh & Sons Company a lien on my
peanuts during 1925, and had sold the peanuts in the regular
<·hannel, which 'vas not objected to by Baugh & Sons Compa11y. I expected to sell the 'peanuts in 1926 and collect the
nmount due Baugh & Sons Company for them, as had heen
my custom. It did not occur to me that I should go into details about the crop deed of trust that I had given on the
peanuts, as it had been my custom to get the money from
the purchaser of the peanuts and pay the amount due on the
different claims, or as far as possible. It 'vas my intention
to pay these claims, at least 50 per cent which I think would
have been all right. Before I ·could consummate the deal,
Sebrell, W.ade & Company put a confessed judgment note on
record, which I think was on the 3rd day of January, had an
execution issued, and levied on some peanuts and
page 81 ~ garnisheed T. H. Birdsong & Company. Mter this
happened I thought it was due the treasurer of
Bouthampton County, and I called up the treasurer and told'
him that my peanuts 'vere involved, ·and 'that as things stood
I 'vould be unable to pay him as promised. The treasurer
of Southampton had been lenient and had given me time with
t11e express idea and promise that his 1925 tax accounts
"'rould be paid out of the crop of 1926. The lo'v price of cotton had prevented me from paying my bills, and as soon as
· the peanuts were tied up I told the treasurer of Southampton
County that he had better take steps to protect himself, and
that any steps he saw fit would be agreeable to me. That
was a day or two after the execution was served. He, thereupon, took steps to protect himself for the 1925 taxes, and
levied on the peanuts "rhich had not been delivered, levied on
a. number of hogs and a number of teams and a quantity of
corn. After I delivered my peanuts to T. H. Birdsong &
Company and they were tied np in court, I had the following
tenants: Charles Blow, James Blow, John Blow, Nathan
Smith, Percy Falkner, Ed Councill and Roy Vaughan, who
were my tenants on half shares. Their half of the peanuts
were delivered to T. H. Birdsong & Company along with my
half. Out ·of the peanuts that were sold by these parties by
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me, Charles Blow owed $100.00 to the Bank of Capron and
the picking. off of his peanuts to L. :rvr. ~fa.nnery of $67.25, and
the balance due Charles Blow, after these items were paid
by James T. Gillette, is $111.89. These items were
page 82 ~ to be paid by Charles Blo"r and deliver the peanuts
toT. H. Birdsong & Company through me for the
Jmrpose of having these items paid. James Blow, another
tenant, owed tl1e Bank of Capron $25.00 and L. ~I. Mannery,
for picking off peanuts, $42.75. John Blow owed the Bank
of Capron $25.00, and to L. M. Mannery $23.25 for picking off
I•eanuts. Nathan Smith .o'-\red the Bank of Capron $25.00
and to Ridley Worrell, for picking off peanuts, $24.00. Percy
1
] alkner owed the Bank of Capron $25.00 a.ud L. M. ~Iannery,
for picking off peanuts, $37.75. However, Percy Falkner
did not pay James T. Gillette in full, and stilLowes James
T. Gillette a balance. Ed Councill owed the Bank of Cap1·on
$100.00. Roy Vaughan owed the Bank of Capron $100.00.
J\1.aking a total due these tenants $706.89, all of which were
to be paid out of the peanut§ delivered by them through me,
Hnd these peanuts were sold to T. H. Birdsong & Company
and delivered to them at Courtland. All these tenants have
paid me out in full except Percy Falkner. These items 'vill
settle the accounts 'vith these tenants, and they will have no
other lien or right to them. That is aU.
By Mr. Davis:
Q. Now, 1vir. Gillette, all of these parties, Baugh & Sons
Company, Brooks, Birdsong·, Sebrell, Wade & Company and
Drewry, 'vere all c-reditors of yours
A. Yes.
"
Q. That is, you owed them all money
page 83 ~ A. Yes.
Q. The arrangement you had with 1vir. Birdsong
for a sale of the peanuts was to be applied on your account 1
A. With him.
Q. That is whatever should be ~1ecessary?
A. Yes. I realized after the had we-ather came and I was
late in getting my peanuts off, that I 'vas not going to have
~nough to pay out T. II. Birdsong & Company in full, and
ul1 these other claims, but I had no idea but what I 'vould ..
be able to make a deal with Mr. Birdsong and the other creditors 'vhere I 'vould pay around 60 per cent of the claims and
have it go over to another year. rrhat was my idea all the
time.
Q. That
you thought you might accomplish an arrangement with them 1

is
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A. I had 1been making that ·arrangement ever since 192(}.
Q. You did not expect to receive any cash from the sale
of any of these peanuts, did you!
A. Not myself.
Q. But in every case they were to be applied wherever
1hese sales were and these liens-it was to be applied towards taking np the indebtedness~
A. I sold these peanuts to Mr. Birdsong with no thought
E.'XCept that I would go to him at settling time and -ask Mr..
Baugh for so much money, and ask for certainly 60 per cent
to pay it, and I owed the Bank of Capron so much, and asked
for money to pay these._ Prior to this time, since
page 84 ~ 1920, I have had no trouble in settling these claims
on a percentage basis.
Q. Now, \vith reference to the Brooks sale at Angelico~
was it necessary that Mr. Brooks should have as many as
this carload of 303 bags to ,apply on his account¥ That is,
was his account larg·er than they ·would come to¥
A. I figured it would take 500 bags at four and a quarter
cents to pay Brooks'_ account, and I sold him 500 bags, and
I figured on getting at least 250 bags from the Water Tank,
which I knew was a small ~ar.

By Mr. Birdsong:
Q. When you say "Water Tank'", do you meanA. (Interposing.) Angelico vVater Tank.
.
By !tir. Davis:
Q. If the 303-bag· car-load were turned over and credited
on Mr. Brooks' account, would~ that pay him out what you
o'ved him?
A. It \vould have lacked about 30 hags, as I have only delivered to him about 170 bags at Courtland.
Q. And you were to deliver 500 l
A. 500.
Q. Please state whether or not it was the distinct understanding that it. 'vas to he the first carload-that is the one
that contained 303 bags that lVIr. Brooks should have?
A. I understood tl1e first. carload of peanuts was to be
shipped in Brooks' name, as no peanuts had been
page 85 ~ weighed a11d it was expressly nnderBtood that Mr.
Birdsong would wait, or could not have these peaJJuts until the proceeds from these should go to Brooks at
once.
Q. You told ~Ir. Tom Birdsong, Jr.~

--~---
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.A. Yes, and he· agreed to weigh them and get seven cents.
a bag out of them.
Q. Did he, after that, report to you how many bags were
in the car1
.A. He did.
Q,. Did he say anything to you about paying Brooks for
them, or explain why he had not turned the money over to
Brooks~

A. He said the case had gotten into court, and his father
objected to paying any funds out until the whole thing was
settled by the court.
·

·-

J\~Ir. Davis: I do not suppose it would he objected to to put
in the exact am:ount that those peanuts came to¥
The Court: Mr. Birdsong can testify to that presently.

By Mr. Davis:
Q. vVhat date did you mention that you had. your arrangeInent by which you sold these peanuts to 1\ir. Brooks Y
A. It was on the 22nd day of D-ecember I went to his office and told him that I would sell these peanuts, that I had
a note eoming due, and I was to arrange to vay it.
Q. When were they actually delivered at the Water Tank,
so far as you know 1
A. The first week in January. I could not give
page 86 ~ the exact date. Mr. Birdsong can give the exact
date.
Q. The first week in January?
A. I think so, or the last week in December. 1\{r. Birdsong
weighed those peanuts.
Q. Now, Mr. Gillette, "rith regard to that deed of trust
that you gave to Baugh & Sons Company, you stated that you
had for a year or two previously given Baugh & S'ons ·Company a deed of trust on your crops 7
A. I had in 1925.
Q. Was that one also on the Sebrell place?
A. I think so.
Q. Where is the Sebrell place located, referred to in this
paper1
A. About a mile and a half out of town.
Q. What tenants did you have on this place this past year1
A. Charles Blow, John Blow, James Blow and Percy Falkner.
Q. How long have they been working that place for you?
A. Ever since I owned it-for the past five'years.
Q. In this deed of trust you have made your brother, vV.
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P. Gillette, Jr., Trustee, and you agreed to· convey 350 bags
of peanuts in good merchantable condition and of good
quality, grown on said farm. Did you mean that they had
nlready been grown on that farm, or were to be grown on
there during the year 19261

lVIr. Pulley: I object to that" on the ground that it speaks
for itself.
page 87 ~ ~fr. Davis: If your Honor please, in stating
my question I want to state that further on in this
paper it refers to the crop to be harvested and disposed of,
und inasmuch as the paper is in a sense indefinite and in a
~ense it is not indefinite, I deem it proper that a question at
this time should be asked as long as itThe Court: (Interposing.) You can answer the question, and I 'viii pass on it later.
Note : The last question asked is read.
A. This deed of trust was given in the summer of 1926 on
the growing crop, and it was only on the crop to be harvested
in the fall of 1926.
By

~Ir.

Davis:

Q. You state that it was to secure Baugh & Sons Company, or their assigns, the payment of $1,050.25, evidenced
by a note signed and executed by you bearing date l\{ay 17,
1926, payable December 1, 1926; have you paid any of this

indebtedness up to this time?
A. I have not paid any of this note. This note was for a
larger amount, and in 1\iay, 1926, I paid Baugh & Sons Company $1,000 from the peanuts I had sold T. H. Birdsong &
Company, and Baugh & Sons Company agreed to carry this
note over to the crop of 1926. At that time I owed T. H.
Birdsong & Company a note of $1,000, which had been runJ.ing since 1920, and a $100 note, and ~{r. Birdsong did not
.
hesitate to give me $1,000 out of the .sale of my
page 88 ~ pe.anuts 'vith which to pay Baugh & Sons Company.
Q. What I wish to know, Mr. Gillette, is, you still owe
Baugh & S'ons Company $1,050.25~
A. I do.
Q. And this deed of trust was given as a security for that?
A. Yes.
·
Q. It also states that "The right, title and inte-rest in the
}leanuts shall vest and be in the trustee for the benefit of
_ Baugh & Sons Company, or their assigns, and that James T.
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Gillette shall not remove any of the said peanuts from the
said premises without the specific direction of the said trustee or benefi"Cia.ry, and that the said James T. Gillette shall
l1arvest the said crop and deliver the same to the said trustee or beneficiary as and when he, or the beneficiary, may
direct, the same to be sold in the market at the preVlailing
prices, and the proceeds thereof credited on the aforesaid
obligation until the same shall be paid in full". How many
peanuts did you raise on the Sebrell place during the year
1926?
A. 666 bags, which included my half ·and the tenants' half.
Q. Of these 666 bags, ho'v many were reserved or kept on
the place for seed T
A. I delivered to T. H. Birdsong & Company 629 bags,
and the balance 'vere kept there for seed.
Q. These were from the Sebrell place!
A. They were.
page 89 ~ Q. Please state whether or not ~Ir. Birdsong
undert·ook to buy specifically the peanuts raised
on the Sebrell place 1
A. About the lOth of December I took lvir. T. H. Birdsong,
Jr., and went to the Sebrcll place with him to show him these
JJeanut~.
I l1ad gotten those peanuts off ear1iPr than the
Test. I took l\fr. Birdsong 'vith each tenant, and went to the
barn with each tenm1t, and he examined the peanuts for the
}Jurpose of buying tlwm with each tenant, ''Tith the specific
J1umher of· hags belonging to each tenant. 1\s soon as I could
:finish picking off the rest of the peanuts, 1\Ir. Birdsong 'vas.
to go witl1 me to the rc~t of the fcn'n1s. He had seen some of
the peanuts from the hnlance of the farms, as I brought in
Bamples, mtd after the peanuts got a little strong he agreed
to pny me four and n qnnrter cents for all the peanuts that
he had bought, but the only place that he 'vent with me to
~pecificn lly was the Schrell farm.
Q. Then ~rr. Birdsong- kne'v that he was buying the peauuts from the S'ehrell farm?
A. Yes.
Q. About what time were those pen nuts delivered to him 1
A. They were delivered to him within a space of two "Teeks
prior to Christmas, lw~in11ing about the lOth of December.
Q. \Vho did the hauling?
A. ':rhese tenants.
Q. Did 1\fr. Birdso11g· know, or was lw acquainted 'vith, ··.
these tenants?
page 90 ~ A. Oh, yes. l-Ie has been buying cotton and peanuts from those tenants for the last five years.
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Do

Q.
you know 'vhere those peanuts wer~ placed when
they w·ere broug·ht to Courtland?
A. Only by what lfr. Birdsong told me. I never sa'v them.
1\fr. T. H. Birdsong·, Jr., told me l1e was going to put them in
the} old Knight factory, and I told tbe tenants to stop there
and put them there, but I never went there while they were
weighing them.
Q. Did 1\'I r. Birdsong keep any record of those peanuts¥
A. He did. He was the only man who kept record of the
uiffetent tenants' peanuts.
Q. Did lu~ report it to you t
A. He did.
Q. Do yon I1ave that report that he gave yon?
A. Yes. This statement from '11 • II. Birdsong & Company
show·s James BJow hauled 157 bags, John Blow 85 bags,
Charles Blow 250 bags, and Percy l?alkner 1:37 bags, making· a total of 62fl bags, fron1 tl1e Schroll farm.
Q. Did ~fr. Birclsong·t to whom these peanuts were deliv-.
ered, know that these-you stated that he knew that they
were your tenants, did he know th~t they were tenants on
the Sebrell place¥
A. Yes, sir; he had been there- several times and went ove.r
the peanuts with the tenants.
Q. Now, Mr. QjJlette, in selling or delivering
page 91 ~ these peanuts from the Sebrell place, you, of
course, knew that ~Tou had given a deed of trust
to Baugh & Sons Company on tl1is crop to the amount of
:350 hags, or what they might amount to¥
··
· A. Yes.
Q.. In having tl1ese peanuts hauled away and delivered to
Mr. Birdsong at CourtlandBy the Court: (Interposing.)
Q. Yon did not deliver them to tl1e Trustee named in that
deed
A.
Q.
A.

of trust, did you, 1\:l r. Gillette
·
No, sir.
You delivered them to Birdsong & Companyt
Yes, sir.

·

By Mr. Davis:
Q. In having tlwse peanuts I1anled away and delivered to
lf.r. Birdso.ng at Courtland, please state whether or not you
were doing this for and on behalf of the trustee in that deed
of trust so far as the interests of Baugh & Sons Company
were concerned 1
A. The trustee did not know that he 'vas trustee in a deed
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to Baugh & Sons Company. I was to sell these peanuts to
any party I coulrl: and get the proceeds and pay them.
Mr. Pulley: I want to note an objection to that.
The Court: Yes.
\Vitness: I had written Baugh & Sons ·Company that I was
going to sell the peanuts and out of the proceeds pay them,
or a portion of it.
page 92 ~ By ~Ir. Davis:
Q. Then, in disposing of these peanuts, it was
youJ: purpose to deliver their interest in it, or to sell their
interest in it for their benefit under the terms of that deed
of trust, was it not 1
A. It was. T. H .. Birdsong & Company knew nothing about
ihe deed of trust unless he happened to see it on record. I
never mentioned it to him, and no mention had been made of
it at all.
·
Q. But, so far as Baugh & S'ons Company's interest was
concerned, you were acting as agent for them and as agent
for the trustee, whom you had mentioned, were Jr<OU not 1
A. I just sold the peanuts.
Q. Did you sell them on your own account as against the
interest of Baugh & Sons Company as an ordinary owner
would, or did you sell them as an agent for Baugh & Sons
Company and the trustee 1
The Court: Isn't that calling for a conclusion, and isn't
it a question for the court to determine 7 I sustain the objection to the question.
Mr. Davis: If your Honor please, it seems to me the purpose for which this party sold those peanuts is very material in this case. He knew that tltis deed of trust was on
here; he knew it at the time. He has already testified to that.
He said that he had certain intentions as to what
page 93 ~he was going to do. It is very material to the interest of my client, Baugh & Sons Oompany, as to
whether or not he just went ahead and sold them, or whether
or not in the disposition of them it was his intention and he
had in his mind to act as ·agent for the trustee as to Baugh &
Sons Company.
The Court: The agent cannot testify as to agency. I can't
eome and say I am your agent. That does not prove it at
~L

Mr.· Davis: It is evidence of it, isn't it?

.

"'¥
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The Court : No, not unless in co1mection with other tes.,;
timony.
Mr. Davis: I wish to note an exception.· I know you cannot prove agency by proving statements that the agent made.
Witness: I. had written Baugh & Sons Company that I was
going to sell these peanuts and collect the funds and pay
them.
1\Ir. Davis: That is all now.

CROSS EXAl\iiN.A.TION.
By Mr. Pulley:
Q. Mr. Gillette, when you sold these peanuts to Birdsong
& Company, you dealt with Mr. T. H. Birdsong, Jr., entirely?
A. Yes.
Q. And, you tqld him at that tim.e you had about 3,500 bags
of peanuts?
A. I told T. H. Birdsong & Company, along the
page 94 r first of December, that I would have about 3,500
bags, and wanted to sell them.

By the Court :
Q. How many did you have, as a matter of fact? Have
they all been picked and cleaned'¥
A. They have all been sold.
Q. How many did you have altogether?
A. About 3,500. They have been picked, cleaned and sold,
except about 250 bags wl1ich they have levied on on the different farms at the present time.
By 1\Ir. Pulley :
Q. Y<>u have delivered about 3,250 hags of peanuts to somebody?
A. Yes.
Q. And ho'v many of those did you deliver to Birdsong?
A. I delivered to T. H. B~rdsong & Company, in Courtland, from this record here, :~,118 bags, and to him at Angelico Water Tank 213 bags, and I still have 140 bags on
the Everett farm tl1at I sold him but have not delivered.
Q. That does not make the 3,500. Didn't I understand you
to say you sold all 3,500 bags except the 500 bags you sold
IVfr. Brooks T
A. No. I told you I made about 3,500 bags and about 400
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l>ags were sold before I said anything to ~{r. Birdsong. They
".,.ere sold to Boykins.
Q;. Do I understand you sold him the balance of
page 95 ~ the peanuts mentioned at that time?
A. No. I had several farms and any quantity I
might haul.
Q. To anybody?
A. To him if I wanted.
Q. I say, ho'v many did you actually sell him? Was there
any definite understanding·f
A. There was no definite understanding how many he would
have. It was definitely understood that he was to have the
peanuts sold to him at Courtland, and after ~fr. Brooks 'vas
to get his ear from the Water 'rank he was to get all from
tl1ere and those on the Everett farm. Outside of those he
was not to get anything.
Q. You say that was on the 26th or 27th~
A. I think the 28th.
Q. S'ometime in Octoher you gave to 1\fr. Sebrell and 1\{r.
\Vade this judgment confessing note?
A. I think in the summer of 1926.
Q. And it "'"as understood at tl1at time that the judgment
"ras not to be confessed until in the fall of the year, wasn't
it 1
A. That is correct.
Q. That you were to pay that judgment or that note out of
your crop of peanuts?
.lt. Yes.
Q. Notwithstanding that fact, you went ahead and sold
all your peanuts ~before the first day of J a unary?
page 96 ~ A. I had only sold 400 bags and set.tled for them.
The other arrangement I had not settled for at
all. Prior to that time I sold to J.V[r. E. 'Vhit:field enough
peanuts to pay l1is account, •and I sold J\t[r. Ed Brooks enough
peanuts to pay his account.
Q. Did you sell any peanuts at Boykins?
A. I sold .peanuts on a farm I was interested in at Drewryville.
Q. Don't I understand from your direct evidence that if it·
had not been for the execution and garnishee summons of Mr.
Sebrell and Mr. 'Vade, that you 'vould have delivered to ]\ifr.
Birdsong all the peanuts (all the remainder) you had at
that time?
.l\.. All that had not been sold.
Q. And you stopped delivering peanuts to them because
of this garnishee proceeding, didn't you?
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A. Yes. I have never been able to deliver the peanuts at
Joyner. We had a ca.r tliere, and had to send it away because of this.
Q. In addition to that, as soon as you found Sebrell had
put the· judgment confessing note on record, you comniunicated with Mr. ])rewry, the treasurer, and had him make levy
on the same property that :h£r. Sebrell had the sheriff make
the levy onY
A. Yes.
Q. Mr. Drewry did that in keeping with your ·suggestion,
didn't be¥
)'lage 97 ~ A. Yes.
Q. Did yon ever ten 1Yir. Birdsong, or did you
ever tell :h-fr. Sebrell, or any of these other interested parties,
anything about the Baugh & Sons deed of b·ust ~
A. I never said anything to anybody a-bout Baugh & Sons'
deed of trust. It 'vas recorded dow·n here.
Q. When yon took :hir. Birdsong up there and sold himThe Court:

(Interposing.) You have been over that.

By }Ir. Pulley:
Q. They never bad any knowledge of that, so far as actual
knowledge is concerned Y
A. So far as I knew, they didn't.
Q. They were .not authorized to settle with those tenants,
were they?
A. They were not.
Q. They were only authorized to pay that money, whatever it was, to you Y
A. They were not authorized in any way. I have been
dealing with Mr. Birdsong the last ten years in this manner
·-just hauling my crop, and I would gQ and get the money
and pay the tenants' bills, and it has not differed this year
from what it has been.
Q. Whatever settlement there was, when the peanuts were
delivered it was understood between you and }t!~. Birdsong
as to the ownership of the tenants?
..
. A. No ; I sold them as my peanuts.
page 98 ~ Q. He knew nothing about it?
A. :h1r. Birdsong knew that they 'vere grown by·
the tenants there. I took Mr. T. H. Birdsong, Jr., and carried
him there, and went to each farm.
Mr. Pulley: I have no further questions.

Drewry, Treas., v. Baugh and Sons, Inc., et als.

65

By Mr. William ~L Birdsong:
Q. Mr. Gillette, when you bought your fertilizer this year,
you bought it from T. I-I. Birdsong & Company, did. you not?
A. Yes.
Q. To whom did you arrange to have tha.t delivered f
A. To me.
Q. You testified that you sold 170 bags to E. H. Brooks
besides the car at Angelico?
A. Yes.
Q.· Which farm did they come from 1
A. These peanuts came from different farms. I couldn't
tell you to save my neck. S'ome came from Ed Councill, at
1he Bryant place; some came from Mr. Joyner's, known as
the Hastings farm; some of the seed I had saved out and delivered to him because, after I -got into this trouble, I didn't
want to save the seed.
Q. Did any of these peanuts come from the Sebrell place 1
A. No. All the peanuts at the Sebrell farm were picked
off early. I got a picker and went in there, and I had no
shelter sufficient to keep them, and I began to haul to Mr.
Birdsong ·with the idea I would ·haul them all. Bad
page 99 ~ weather put in, and I could only get about two days
to the week, and I was until the latter part of
Christmas getting them off.
Q. How many peanuts did you sell to Mr. E. "Whitfield!
A. J\!Ir. E. Whitfield has been sold-I sold him 300 bags, but
I think he got 302 or 303 bags.
Q. Where did they come -'from?
A. From Mr. E. T. Turner and William Sebrell; some from
Ed Oouncill and some from Walter Councill.
Q. Are not Ed Councill ·and 'l.'urner some· of these people
named in this petition?
A. Ed Councill.
Q. On which farm was Ed Councill Y
A. The Bryant farm. The picking off of the balance of
the farms was paid for except the peanuts on the Sebrell
farm.
Q. Do you remember the date that y'ou delivered the pea~luts to Brooks? I am speaking of the 170 bags.
A. They were delivered in small wagon loads at different
intervals.
Q. In what period-beginning when?
A. Around the 27th or 28th of December, running up to
1l1e lOth of January, probably.
·
Q. About the ones to Whitfield~
.A.. About the· same time.
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Q. The same period?
A. Yes.
Q. Which farms were the peanuts delivered at
page 100 r Angelico?
A. What is known as the Angelico farm.
Q. Up near Joyner'sT
A. No; that is on the Virginian R.ailroad. 1\{r. Birdsong
bought all the peanuts on the Everett farm and arranged to
have them delivered, but they were levied on before.
Q. That is the 139 bags?
A. 140 bags, I think.
Q. That is at Joyner's?
A. Yes, sir.
Q. You had sold those!
A. Yes.
Q. They were specific and had been identified ·and all ready
for loading?
·
A. Yes, and the car had been put in.
Q. And you considered the title had passed?
A. Yes, I had sold the peanuts. I sold them in this way,
I had sold all the peanuts which grew there except the seed,
,~,rhether it be 140 bags or 240 bags.
Q·. You have left some seed peanuts on .all your farms¥
A. No; in order to pay these bills I hauled practically all
I had.
Q. There are 35 bags on the Sebrell farm¥
A. No. Some of those were Jw.uled to Brooks in order to
pay him.
Q. Didn't I understand you to say you raised 666 1hags on
the Sebrell farm, and you delivered to T. H.
page 101 r :Birdsong & Oompany 629 bags, and kept the balance for seedY
A. I said that, but, after I kept them there for seed, I
wanted to pay my debts, so I took some of those seed peanuts, those that I 'vas interested in myself, and hauled them
to my creditors.

By the Oourt :
Q. Are there any peanuts on the S'ebrell farm now?
A. No, sir.
By 1\fr. Birdsong:
Q. As a matter of fact, were not some of those peanuts
levied on by the sheriff on the Sebrell place?
A. No, ·sir.
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By the Court: Only the Everett place.
Witness: The Everett place and Joyner place. Wherever
they levied, they are still there.
Mr. Davis : I think the bill shows just where they are.
Witness: There may be eight or ten bags of pe·anuts at the
Sebrell place belonging to the different tenants that I couldn't
tell you. I got what I had there.
By Mr. Birdsong!
Q. You say you raised 666 bags on the Sebrell farm, and
that you were raising these on the half shares with the tenants?
A. Yes.
Q. And you gave a deed of trust on 350 bags to pay Baugh
& Sons Company 7
A. Yes.
Q. That being the case, you gave the deed of
page 102} trust to Baugh & Sons Company on more peanuts
than you had-?
_
A. I g.ave Baugh & Sons Company a deed of trust on my
})eanuts nnd on the the tenants' peanuts, because I knew that
they ·would owe me practically all the peanuts there were.
Mr. Birdsong: That is all.
RE-Dffi.l~CT

EXAJ\IIN.A.TION.

By Mr. Davis:
Q. In any arrangement ·with your tenants or croppers, are
they really tenants, or are they croppers?
Mr. Pulley: I object to that. That is a leading question.
lfe can state the circumstances.
The Court: He can state the circumstances.
Air. Davis: I will withdra'v that question.
By Mr. Davis:
Q. Please state what your arrangement with your tenants,
in the yea.r 1926, was with reference to the crops Y
A. 1V[y arrangements with the tenants were that I was to
get one-half of the crop grown, and they were to get onellalf of the crop grown, and they were to furnish certain
things, and I was to furnish certain things, and each to share
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equally, and the crop was to be mine until the bills 'vere paid.
The bills, as stated in this petition which has. not been paid,
were bills which the tenants were supposed to have been
paid and all of these tenants have been paid exrsage 103 ~ cept one. Percy Falkner still owes me. The Bank
of ·Oapron and for picking thes-e peanuts were to
be paid out of their peanuts, and they don't owe me anything.
Q. Were the tenants supposed to pay for any· portion of
the fertilizer f
A. I was to pay for all tlie fertilizer.
Q. You were to consider the crop as yours ; is that right f
·A. Until all bills were paid that I was responsible for.
Q. You always handled the crop as yours and sold it as
yoursf
A. The contract calls that all crops must be seeded and
worked ancl sold under my direction.
Q. They are not sold for the tenants as their individual
crops?
A. I sell them and on all tickets I put ''James T. Gillette'',
and the tenant's name, so as to identify who brought them .
there.
Q. Y{)ur arrangement is if they don't owe yon anything,
they would be entitled to half that crop for the work that
they had done on it Y
·
A. Absolutely.
Q. Whatever they owe yon, that portion belongs to yout and
they only get paid the balance due them?
A. The ·balance due them. These tenants owe these bills
as specified in here, and that amount is coming to them. Is
that clear to the court Y
The Court : Yes, I think so.
page 104 ~

Witness: I may state one other thing: When
I gave Sebrell and ·'\Vade a judgment confessing
note, in the summer of 1926, I fully expected to take care of
that debt out of the sale from cotton. }.!Iy cotton was exceedingly late, and the price w·as exceedingly l'Ow, which prevented me from carrying out my intention and promise to
S'ebrell and Wade. After the ·cotton prices were so low and
I saw that the ,peanut prices were also low, I saw it was go-·
ing to be impossible to pay my accounts in full, and as soon
as I could get my peanuts sold and delivered I was going to
offer a· compromise settlement just for this year, for a certain per cent to each party, as I had done since 1920.
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The Court: You have been all over that twice.
By Mr. Birdsong:

Q. Will you please state what farm Charles Blow cultivated?
A. Charles Blow, John Blow, James Blow and Percy Falkner farmed on the .Sehrell farm.
Q. Nathan .SmithY
A. He lives on a farm known as the Vargo farm, west of
Courtland.
Q. Were any peanuts from that farm delivered to T. H.
Birdsong & Company?
A. Nathan Smith 116 bags. He had a small farm.
Q. Roy Vaughan Y
.
A. Roy Vaughan lives on the Bob Williams farm, and delivered to T. H. Birdsong & Company 70 ·bags.
page 105

~

If. ~I. DR.EWRY,
being duly sworn, testified as follows:

Examined by Col. Watkins:
Q. You are treasurer of Southampton County?
A. Yes.
Q. State what the taxes of Mr. James T. Gillette for 1925
were?
A. I haven't got the full amount of taxes that were due
by Mr. Gillette for the year 1925. He had paid on a few
pieces of his property, and received the tax account. This
is the amount of taxes that I hold against him now-$1,750.13.
By the Court:
Q. That is the balance due 7
A. Yes, sir.
Q.. And that is what you levied for?
A. Yes, sir.
By Col. Watkins:
Q. Please state what you levied on Y

Mr. Davis : You ,vfll list .it in your answer 7
Witness : Yes, sir.
By the Court:
Q. That was the 1925 tax?
.l\.. Yes, sir.
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Q. You held the tickets out Y
A. Yes, sir.
page 106

~

By Mr. Watkins :
Q. When did you make the levy?
A. A part of it was the lOth and the 12th.

By the Court:
. Q. Have you got a copy of the statement Y
A. Yes, sir.
Q. Just give it to Mr. Phlegar.
Note: This statement is filed as Exhibit No. 1, and is as
follows:
"OFFICE OF
THE COUNTY TR.EASURER,
SOUTHAlYIPTON COUNTY, VIRGINIA.
H. 1\tf. D·REWRY, Treasurer.
Boykins, Virginia,
January 26, 1927.
lion. R. E. L. Watkins,
Franklin, Virginia.
D.ear Mr. Watkins:
In accordance with your request of this morning I am
listing below the articles and amount on which I levied, being the property of Mr. Jas. T. Gillette, for his 1925 taxes:
140 Bags of Peanuts on the Everett farm near Joyners.
50 Bags of Peanuts on the Bryant farm near Courtland.
60 Bags of Peanuts ·on the Hasty farm near Courtland.
One pair of sorrel mules,
Four head of cattle,
S'ixty head of hogs,
Two double wagons,
One single wagon.
J)age 107 ~

The above property was levied on during January lOth to 12th inclusive, 1927.
·
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In addition to the above
on January 18, 1927.

prope~ty,

One bay mare ~Iule
One black mare mule,
One dark horse mule,
One bay mare.
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I levied on the following

TaxesLevy Fee

$1748.93
1.20
$1750.13

Yours very truly,
H. M. DREWRY, Treasurer.
Copy to : J. T. Gillette
Junius W. Pulley
Chas. W. Davis.''
By the Court:
Q.. That -gives the date of the levy, and wha:t you levied on
each time?
A. Yes, sir.

CROSS EXAl\fiNATION.
By Mr. Pulley:
Q. What were the taxes for?
A. Real and chattel .property.
Q. How much for real .and how much for persons?
A. I don't know. This is the total amount that is due on
all. I would have to go back and add the land and the penalty
for each item. It can be furnished.
Mr. Davis: Let it be agreed that Mr. Watkins will incorporate it in the answer.
~

By Mr. Birdsong:
Q. The 139, 'vhich you levied on at Joyner,
you released your levy and agreed that. T. H. Birdsong &
Company should hold the proceeds ~f sale 7
A. It was 140 bags instead of 139, and we all agreed to
release the levy as Mr. Birdsong had the ear there, and for
T. H. Birdsong & Company to hold the proceeds until the
court decided. ·
Q. Did you count the bags up there?
A. I counted them ·as be'St I could, but they were piled in
page 108
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such way it was hard to ·get an accurate count, but the tenant there said that there were 140.
Q. Yon don't know whether there were 140 or 139?
. A. No.
Q. ·If the count showed 139, y<>u would not be disposed to
dispute itf
A. No.
By Mr. Pulley:
Q. I want to find out whether these taxes were for real
estate or personalty?
.A. Both real estate and chattel.
At this point the court recessed for lunch, at the expiration of which time the court reconvened.
page 109

~

E. H. BROOJ{S,
being duly sworn, testified as follows :

Examined by the Court:
Q. What is your occupation Y
A. Wholesale gro·cer.
Q. Tell u-s aibout these peanuts f
.
A. A f•ew day~ prior to Christmas, Mr. Gillette came there
in the office, and I bought 500 bags of peanuts· from him at
four and a quarter cents. I asked him where would these
peanuts be delivered, and he told me he would· deliver some
at Courtland and some at Angelico. I told him all right. ·
Q. What was the amount of the debt due you f
A. He owes me approximately $2,000.
Q. What·did the peanuts come to, do you knowY
. A. No, sir; I don't know. I got 303 delivered to Mr. Birdsong for me at Angelico, and 47 bags here, and 126 bags here
-that is 473 bags, I believe.
Q. What did the ones come to here?
A. I don't know~
By Mr. Davis: The record shows $1,019.16.

Ry the Court :
Q. The ones at Courtland were what!
A. 47 and 126.
Q. And they sold for 'vha t Y
A. F.onr ·and a quarter cents.

!
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By Mr. Davis :
Q. Yon know how much will be due you if you
get credit for this $1,019·.16
A. Yes.
Q. What will it 1be?
A. He owes me $2,000.
Q. Now?
A. He owes $2,000. I haven't given hi:tn credit for anyt11ing exeept the 173 bags of peanuts I got at Courtland.
By the Court:
'Q. Have y<>u credited him with that¥
A. Yes, sir.
Q. What is the amount of that¥
A. One credit was $417.28, and the other credit, we are
weighing the peanuts this morning, and I haven't got the
figures on the 47 bags.
.
Q. Will you have them here pretty soon?
A. Yes, sir, pretty soon.

Ry Mr. DaTis:
Q. If you get the full proceeds from the 303 bags at Angelico, amounting to $1,019.16, it will not be sufficient to pay
you out what Mr. G.illette owes you 1
A. No, sir.
Q. When did you make your arrangement with Mr. Gillette for the purchase of these peanuts?
·
A. A few days before Christmas-Tuesday,
page 111 ~ the 21st.
Q. Did you have any conversation with Mr.
Birdsong, Jr., in regard to that car of ·peanuts after they had
been delivered there 1
A. Yes, sir. Mr. Gillette came to me and told me that he
was delivering, or had delivered, a car of peanuts at Angelico
for me to Mr. Birdsong, and he said I would have brought
them to you but 1\t[r. Birdsong asked me to let him weigh
them, that he would get a commission out of it, and he said
that he 'vonld deliver them at the same price as to me. I
said that was --all right. I saw Mr. Birdsong a few days later,
and he said that he would have to wait until his father came
up.
By the Cou.tt :
Q. Was there anything said as to the number of bags that
l1e had
A. Yes, sir,-303.

---
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Q. Are they the ones that ~Ir. Birdsong had the conver_
sation with you about?
A. Yes, sir. I asked l\fr. Birdsong how many he delivered
for me, and he said 303, and he said "I will settle with you
for them when my father comes", and I said "All right".
By 1\tir. Davis:
Q. Did he settle with you for them when his father came?
A. No, sir.
By Mr. Pulley:
Q. What reason did he give?
page 112 ~ A. Mr. Birdsong said some claims 'vere being
put against them, and I s·aid I didn't suppose
against the lot I gave him myself, and he said that he would

have to see later.
Q. He a~so told you he had bought all the peanuts from
Mr. Gillette?
A. Yes, sir.
H. M. DREWRY,
recalled, testified as fQllows:
l~xamined by Mr. Pulley:
Q. Have you the list of taxes?
A. Yes, sir.
The Oourt: That shows the taxes
taxes 011 personal property. File it.

011

real estate and the

Note: This paper is filed as Exhibit No. 2, and is as follows:

"J. T. Gillette
Close One Bond & ect
Real Estate
Chattel Property
TOTAL
Levy Fee

41.59
1656.88
50.46
$1748.93
1.20
$1749.13

Plus 6% in from
6/15 26 until settlement
is made.''

~---
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1rir. Pulley:
Q. Those 'vere for the taxes of 1925?

1,age 113}

The Court: He has told us that.

By ~Ir. Pulley:
Q. You had never 'levied previous to this time mentioned
in the statement 1
. A. No.
Q. Have you settled with the ...-\.uditor of Public Accounts
for these taxes f
A. Yes, sir.
Q. Then the money was advru1ced hy you 1
A. Yes, sir.
Q. By you individually~
A. Not specially.
Q. Who 'vere they advanced by 1
A. The funds I had in hand.
Q. By the people of tlils county?
A. Yes. Of course I .am entirely responsible for it.
Q. It is no'v an individual claim, isn't it 1
A. No, sir. It is still a tax claim today~
Q. '\Then did you file your account with the ...t\..uditor .of Public Accounts?
A. I made my returns as of ,June 15, 1926, at whieh time, if
I had accounted for any taxes on that elate that I had not
eollected, they gave me the privilege of settling for and twelve
months from June 15th, 1926, to distrain any taxes that I
l1ad settled with the A.uditor and Board of Supervisors.
Q. And you were distraining under the section
page 114 ~ which gave you that authority for twelve months Y
A. Yes, sir.· 'When I got ready to make my settlement before the 15th of ,June, I went to 1\Ir. Gillette, as I
did a number of other taxpayers in the county, and told him
I was called upon to make my delinquent list. At that time
he told me he had a growing crop, but was not in position
right then to pay the taxes, and to go ahead just like I had
done from time to time, not only 'vith him but with numerous
others, and as soon as he could get the crop harvested he
would pay his taxes, which he had always done heretofore.
Q. And ~ir. Gillette finally called you up and asked you
to make the levy himself f
A. No. I heard at Boykins the sheriff had attached some
of his property, so I came to see him the next morning and
asked him ·about it, and told him what he had promised to
do, and he told me he expected to do what he said, and wrote

76

Supreme Court of Appeals of Virginia

me a letter a few days before Chtistmas to that effect, that
be was hauling his peanuts, and as soon as he could he would
send a check, and asked for a statement, and I gave it to
him. I came to see him, and he sat down and told me that
his hands were tied, and that I would have to ·proceed for myself.·
Q. Then he was mistaken 'vhen he testified this morning
that he called you up and told you to talre steps to protect
yourself~
'
A. I don't say that he didn't call me, but if he called the
office I didn't get the message.
page 115 ~ Q. If it had not been for the executionA. (Interposing.) If it had not ·been for the
execution and the sheriff attaching the stuff, I 'vould have
waited, as he wrote me a -few days before to wait, and that
he would pay his taxes, because he had always done it, and itwas no more than I would expect at this time.
T. H. BIR. DSONG, JR.,
being duly sworn, testified as follows:
Examined by .1\tir. William M. Birdsong:
Q. State your name and occupation!
_A. T. H. Birdsong, Jr. ; peanuts, fertilizer and cotton.
Q. Did you have any understanding with Mr. Gillette about
. his peanuts that he raised in 1926~
A. I did.
Q~ State to the court your agreement in that respect, right
from the :beginning 1
A. Along about, I imagine, the 20th of December, or even
prior to that, say the first of December, M'r. Gillette wanted
to get his peanuts off, and we kept humming and hawing
·about the price, and I told him four cents was the best I could
-give. He said that he didn't want to take four cents, and he
said- "How -about taking the peanuts in the warehouse and
coming to a price later on", and I said it would be all right.
He got the peanuts picked and put in our warepage 116 }- house, and I thi_nk along the 26th, 27th or 28th
(I don't know exactly the date) ~1:r. Gillette came
to me and said ''What can we do about the peanuts? We
have never come to an agreement". I said "I don't know,
Jim; I think four cents is a good pr.ice for them, taking them
all the way through, good, bad and indifferent". He said,
"I won't take that". I said, "What will you take?" and
he said "I will take four and a quarter". He said "Will
you take them ·all at four and a quarter Y'' and I said ''Yes, I
would take them all at four and a quarter". He brought outi
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a matter, and he said "Take them all except ·one car at four
and a quarter'', that he had sold E. H. Brooks to be delivered
at Angelico Water Tank. After we closed them, I went to
the phone and told my father that we had bought all of Gillette's peanuts, and he said ''I am glad you have, as we need
our money".
Q. Was there any particular peanut specified here7 What
did he mea.n by all his peanuts Y
A~ I only went to look at one 1ot of peanuts because he was
late getting them out. I went out to the Sebrell place to look
at all of them. At the time we were talking about closing
the deal, the peanuts up on the farm at Angelico were mentioned. The Bryant place peanuts were mentioned; the
Sebrell place and the peanuts at Joyner, up at the Emmett
~Jverett place; there was another lot mentioned that I have
never received a bag from, was the Hastings. plaee. Jim told
me at the time that these peanuts were not picked
page 117 ~ off, and I said, "Jim, I would like to have them
picked off as soon as possible :because the longer
they stay in the weather th~ blacker they will be"·.
Q. When the -agreement was made, was it understood that
the money would be applied to the ·account of T. H. Bird·
song & Company 7
A. That was my understanding.
Q. Will you state to the court about going up to Angelico
•
to weigh this car of peanuts 7
A. As a matter .of fact, there were two cars there.
Q. Did you know that ·before you went up there T
A. I kne'v that there would be two or three cars .there, I
· thought. There was no definite amount of pe·anuts that I
knew would be loaded at Angelico.
Q. Did ~Ir. Gillette say anything to you about the number <>f bags that he had sold to Brooks Y
A. No, no specific number, but just a carload.
Q. Which was the ·first car you loaded?
A. The 303 bag ca.r.
Q. H<>w many in the next car?
A. 213.
Q. Were they loaded in consecutive days?
A. Yes, they were.
Q. One day and one the next Y
A. Yes.
Q. ...t\..fter they loaded the first car and you
page 118 ~ came back to Courtland, did you have any conversation with Mr. E. H. Brooks in regard to the
car7
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A. I think ~Ir. Brooks asked if we had loaded the car Gillette was going to let him have, and I told him yes, I loaded
it that afternoon.
Q. Did you tell him how many bags were in that car?
.ll. Yes.
Q. Did you tell him anything· about selling them Y
A. Yes.
Q. \Vhat did you tell him?
A. I told him after :Mr. Gillette's matters had gotten into
controversy in court, I had told my father that I had bought
Gillette's peanuts, and he was under the impression that
Brooks 'vas not entitled to them as I bought them all.
. I understand a.t the time you bought all these peanuts
l\fr. Gillette told you about the car at Angelico Y
A. Yes.
Q. And I understand one car 'vas excepted Y
A. Yes.
Q. And there were 518 bags up there?
A. I think that is right.
Q. You don't know which car .was intendedThe Court:
that.

(Interposing.) I-Ie has already testified to

By the Court :
•
Q. Have you the weights of those sales?
page 119 ~ A. Yes, sir.
Q. Let us have them 1
A. I haven't the actual sales s1ips, but the record.
Q. Give the 303 bag ear weight f
A. The 303 bag car was loaded January 6, 1927. It weighed
23,978 pounds, and brought $1,019.16.
Q. And the 213 1
A. It weighed 16,210, at four and a quarter, and brought
$688.92.
Q. What is the total amount of J\fr. Gillette's debt toT. H.
Birdsong & ~Company Y
A. The total indebtedness is $6,947.95.
Mr. Davis:. That is the original debt.

By the Court :
Q. What is the balance due on tha.t, leaving out the 303
and 213 bag cars f
A. I would have to take these figures from it.
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Q. You can do that later. What are the credits on that
account?
A. We have received from Mr. Gillette's peanuts, amounting to $7,122.47.
Q. He owed you whatY
A. $6,947.95.
Q. The 303 car weighed what Y
A. 23,978 pounds at four and a quarter cents.
Q. The 213 car?
·
page 120 } A. 16,210 pounds-$688.92.
By 1\IIr. William 1\f. Birdsong:
Q. Does that include all peanuts delivered to T. H. Birdsong & Company¥ ·
.
.
A. It does.
Q. It includes both cars from Angelico Y
A. Yes.
The Court: It includes all, which is sufficient.
Mr. Birdsong: I want to get at the levy.
Q. (Mr. Birdsong.) Does this include the 139 bags that
were levied ·on by H. M. ·Drewry and S'ehrell, Wade & Oom}1any, at Joyner!
A. Yes, sir.
Q. And also the peanuts from the Sebrell farm?
A. It does.
Q. And the two cars at Angelico station'
A. Yes, sir.
Q. In which E. H. Brooks claimed one?
A. Yes, sir.
1\fr. Birdsong: I think that is all.
CROSS EXA:MINATION.
By Mr. Davis:
Q. You stated a'vhile ago you did state to 1\fr. Brooks the
number of bags in that car, when you reported to him that
night; you told him there were 303, you testified
page 121 } here awhile ago 1
A. Yes, sir.
~
Q. Then it was really an understanding, even though it
may not have been definitely said, you understood that that
.first car was the one Brooks was supposed to have, did you
not?
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A. Yes, sir, :for this reason: Mr. Gillette told me at the
time that he owed Brooks a note, and he was very anxious
t.o get this ear of peanuts -out.
Q. Now, Mr. Birdsong, Mr. Gillette, awhile ago in testifying, stated that you went with him sometime ·before Christmas out to the Sebrell place and looked over the peanuts in
all of those parcels of peanuts there f
A. I did.
Q. You really examined those peanuts, did you not Y
A. Yes, sir.
.
·
Q. I think you stated awhile ago that they were one of the
few farms you really did examine?
A. Yes.
Q. Did you find out at that time about how many bags
were over there Y
A. Yes, sir; I did.
Q. They told you how many bags each one had, I suppose?
A. Yes, sir.
Q. When were those peanuts at the Sebrell
IJage 122 ~ farm delivered to yon here at Courtland-about
what timef
.
A. J\fy recollection is and my booi{S show, that they were
delivered on different dates, beginning about the 20th of December-the 20th or 22nd, or along about like that.
·Q. Yon knew these tenants, the three Blows and Percy
Falkner?
A. Yes, sir.
Q. They have been tenants on Mr. Gillette'·s property for
some timeY
A. Since I have been in Courtland.
Q. When they hrought those peanuts here, you kept a record of them, did you ~ot f
A. Yes, sir.
Q. :htir. Gillette -sta.ted that James Blow brought 157 bags,
tTohn Blow 85, Charlie Blow 250 and Percy Falkner 137, making a total of 629 ba.gs. That was the record yon gave to
Mr. Gillette, 'vas it not¥
A.. Yes, sir.
Q. You knew, of course, at the time that these were the
peanuts on the Sebrell place 1
A. I did.
·Q. What did you do with those peanuts¥
A. I put them in our warehouse, known as the Knight factory.
.
Q~ Have you made any disposition of them, or not?
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A. Yes, sir; we sold the peanuts and placed the proceeds
}.~Ir. Gillette's credit.
Q. Just keeping them on storage!
page 123 ~ A. No. They were sold. ·
Q. You are keeping them on storage in that
warehouse, are you not
A. Only a part of them. A part of them have been
shipped. A part are there, but I do not know exactly how
many -bags, but I could find out.
Q. I don't care about that. I think that is all.
to

By Mr. Pulley:
Q. You can't identify them now,. can you?
A. I don't ·think I could.
By Mr. Davis:
Q. Did you keep any marks of them·1
A. We marked them R and J and B.
Q. You did identify those that were brought there as peanuts from the Sebrell plaee Y
A. Yes, sir.
By ~{r. Pulley:
Q. Mr. Birdsong, 'vhen it was agreed and when you bought
the peanuts, and you understood ~Ir. Brooks was to get a
carload, you were. to weigh the peanuts up yourself, but, as
a matter of fact, you were .the one who was to pay for the
peanuts-T. II. Birdsong & ·Company?
A. Yes, sir.
Q. It 'vas 1u1derstood the peanuts, notwithstanding 1\{r.
Brooks' claim, 'vere really being bought by you; ·and now if
the court says you owe the money to Brooks, you
page 124 ~ are the one that owes the money? You hav~ got
the money for these peanuts, haven't you 1
A. Yes.
Q. And you are claiming that that money should be applied on your account 1
A. Yes, that is the contention.
The Court: That doesn't make any difference because it
follows as a matter of law.
RE-DIRECT EXAMINATION.
By Mr. William M. Birdsong:
Q. In dealing with ~Ir. Gillette, in furnishing fertilizer to
1·aise these crops, who was the fertilizer charged toY
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A. To Mr. Gillette.
Q. Was it ever charged to any of his tenants?
A. No.
Q. He instructed you to charge it to him and not to his
tenants?
A. Yes.
6

By the Court:
Q. He just bought the fertilizer, and you charged it to
him?
A. Yes.
By Mr. Birdsong:
Q. When a tenant would bring cotton or peanuts down,
<lid Mr. Gillette instruct you who to pay it to?
A. Yes, sir.
Q. To 'vhomf
page 125 ~ A. To ~Ir. Gillette.
Q. Did he ever instruct you to pay it to the
tenants Y
A. Not. unless he sent an order. Sometimes he would
'vrite on the ticket, our sales ticket, ''Let this man have so
many dollars out of the sale''.
Q. When y.ou bought all of Mr. Gillette's peanuts, did he
specify any: number of bags o·r tell you how many he had?
A. At the time we were talking about these peanuts, there
,were supposed to be around 3,500 or 4,000 bags, but they were
not all picked off at that time, and he didn't know definitely
himself.
Q. vVhen you bought these peanuts you bought them from
~ir. Gillette and not from his tenants Y
A. Afr. Gillette made the sale.
By the Court :
Q. You didn't deal with the tenants at all?
A. No, sir.
By Mr. William H. Birdsong:
Q. For whose benefit did you keep the .account and sales
and proceeds?
A. Mr. Gillette's.
page 126

~

RE-CROSS EXAAfiNATION.

By Afr. Davis:
Q. I want to ask this question for Mr. Watkins, who is
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:riot here. 1\tfr. Drewry wishes to. kn{)W how much the 140
bags of peanuts, that were loaded by agreement at Joyner
from the Everett place, came to-what was the amount of
those that the proceeds were agreed to be held?
A. 139 bags weighed 11,206 pounds at four and a quarter
eents, came to $476.25.
Q. How about the peanuts at the Bryant place f
A. They have not been delivered ·and neither have the peanuts at the Hastings place.
·

By Mr. Pulley:
Q. When the agreement was made with ~Ir. Drewry for
the 139 or 140 bags, you were telling him all the time you
were claiming the proceeds from the peanuts 1
A. Yes, sir.
Q. And you would ·hold it until the court ordered you to
pay itY
· A. Tha.t was the agrement with J\tir. Drewry when he released the levy.
})age 127 }

T. H. BIRDSONG,
·being duly sworn, testified ·as follows:

Examined by Mr. Pulley:
Q. Did you receive an inquiry from me as to how many
peanuts you had bought from 1'Ir. Gillette?
A. Yes ; you came over to my office after I had gotten this
garnishee summons, and wanted to know if I had bought Gillette's peanuts, and I told you yes. You asked how many
l)ags, and I said about 4,000-all that he had.
By the Court :
Q. Ho,v many bags did yon get altogether, Mr. Birdsong?
A.. 1,950 hags. They came to $7 ,122.46. I think the next
time I came up here, you came out to my office again. I said
·we would have plenty of money in hand, as we have 4,000
hags of peanuts. 4,000 bags of peanuts ought to come to
$3.00 a bag, which "~otlld be $1.2,000, which would pay you
and everybody else, I think. I think in about two days you
eame to my office and you said "You told me you bought all
of ~Ir. Gillette's peanuts 1'' and I said ''Yes, that is what my
son told me''. He said "Do you know that he is delivering
peanuts to other people~'' I told you I did not. You said,
:yes, that he is hauling peannts to Whitfield and to Brooks
and is selling peanuts at Boykins. I said I didu 't know anything about it. I said '• I think I will deliver the peanuts".
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You said to me "I think I will make a levj" .. I advised you
not to ~o it because he delivered 3,000 bags of peanuts that
it 'vould pay every dollar, and you made the repage 128 ~ mark it was so damned unpleasant you didn't
know what to. do. I begged you not to 'levy.
The Court: That has nothing to do with this case.
Mr. Pulley: I thought it would throw lig·ht on the tax levy..
Witness: I didn't buy the peanuts, but my son bought
them.
~·fr. Pulley: You were under the impression you got them
all!
Witness: Yes, sir.
The Court: Don't tell us that any more ..
Mr. Dav.is: I want to recall Mr. Gillette for a question.
JA~IES T. GILLETTE,
recalled, testified as follows:
I

Examined by Mr. Davis:
Q. ~£r. Gillette; with reference to the peanuts on the Sebrell
place, awhile ago you testified that 44 bags raised there were
kept on the place ·by some of these tenants, I think you said
.for seeding, ·and there were 629 bags, or all the remainder of
the crop, delivered to Birdsong; please state whether or not
any of these 44 bags were peanuts which you had any interest
in of your share or interest, or whether or not they belonged
to the tenants as a part of their share?
page 129 ~ A. Those peanuts left over there belonged to
the tenants.
Q. And as a part of their share Y
A. Yes.
Q. You did not I{eep any out for seed of yours 1
A. No.
Q. You did not have .any c1aim in those 7
A. I furnished half the seed, and they furnished half the
seed, and I kept some for seed. After I got into this mess,
I sa'v I would not. be able to hold them, a.nd I let them go,
and they sold them for some debts that they themselves
owed. Old man Charles Blow tool{ my part and sold them,
because I owed more money than I could pay.
Q. Then ·all the peanuts which you sold from the Sebrell
place, which were delivered to Birdsong, those peanuts were
all you had any interest in Y
A.· Yes, sir.
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Note: It is stipulated that the deed of trust marked Exhi·bit A, filed with the bill, is recorded in miscellaneous Deed
Book No. 2, page 390, and is indexed according to law.
page 130 } State of Virginia,
County of Southampton, to-wit:
I, H. B. McLemore, Clerk of the Circuit Court of Southampton County, State aforesaid, do hereby certify that the
foregoing is a true transcript of the record in the foregoing
cause of Baugh S'ons Company, Inc., et als., vs. Gillette, Jas.
'r., et als., and I further certify that the notice required by
Section 6339, Code of Virginia, was duly given in accordance with said section.
Given under my hand this 3 day of October, 1927.
H. B. McLEMORE,
Clerk Circuit Court of .Southampton
County, Virginia.
By: B. M. WILLS,
Deputy Clerk.
A Copy-Teste:

H. STEW.A.RT JONES, C. C.
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