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ALAN J. HOFHEIMER, EXECUTOR, ETC.,
v.

SEABOARD CITIZENS NATIONAL BANK
OF NORFOLK, ETC.

Record 668

FBOM THE OmCUIT COlJB.T OF THE CITY OF NORFOLK.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dim.E>nsions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

ALAN J. HOJ.i,HEIMER, EXE·CUTOR., ETC.,

v.
SEABOARD CITIZENS NATIONAL BANK OF
NOHFOLK, ETC.

To the Hon·orable Judges of said Cottrt:

Your petitioner, Alan J. Hofheimer, executor of the last
will and testament of Henry Hofheimer, deceased, respectfully represents that he is aggrieved by ~ judgment of. the
Circuit Court for the City of Norfolk, entered on the 22nu
day of Decen1ber, 1928, in the matter of the probate of the
will of the said Henry Hofheimer. From the transcript of
the record which comprises this petition, it will be seen that,
by this judgment, 'l'he Seaboa.rd Citizens National Bank of
Norfolk was allowed to qualify, and subsequently did qualify,
~s co-executor,· along 'vith your petitioner, of the last ·will
and testament of the said Henry Hofheimer. It 'vas the colltention or your petitioner that, for the reasons her·einafter
stated. the said The Seahoard Citizens National Bank of
Norfolk, which had not been named as one of the testator's
executors, sho"Uld not have been allowed to qualify; and it is
of so much of said judgment as directed and allowed the
qualification of the said The Seaboard Citizens National Bank
of Norfolk that your petitioner complains.
'fhe said Henry Hofheimer had resided continuously in
Norfolk for many years prior to his death.:o which oc<mrrecl
on September 28, 1928. He left a large estate, consisting of
both real and personal property, hut chiefly the former. He
also left a will, l:lxecuted on the 24th day of May, 1927, in
which he named the Citizens Bank of Norfolk, Vir,qinia a cor-.
l)oration created under the laws of this State, and, until July
29, 1928, engaged in the banking business in Norfolk, and
1
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your petitioner, as his executors. A certified copy of this
will will be f9und on page of the Manuscript Record.
As just stated, the Citizens 'Bank of Norfolk, Virginia, was,
at the time of the execution of the will, a corporation created
under the laws of this State. It carried on both a banking
and a trust business, and was authorized to act in the capacity
of personal representative of the estates of decedents. (Code,
section 4148; Acts of 1928, p. 1335.) But on the 29th day of
,July, 1928,-a.bout two months prior to the death of the testator-this bank had, pursuant to the Act of Congress in such
cases made and provided, been consolidated with a National
bank doing business in Norfolk, known as the Seaboard N ational Bank, into a National bank known as The Seaboard
Citizens National Bank of Norfolk; and had ceased, on that
elate, pursuant to section 8 of the Act of ~{arch 27, 1928,
known as the Virginia. Banking Act, to be a corporation crented under the la-ws of this State, save for the purposes, and
for the three year period, set forth in section 8 just mentioned. (Acts of 1928, pp. 1304 et fol.) That particular section is in the following language, the italics being, of course,
our own:
~-

"State bank becoming national bank; notice to chief examiner of banks; effect:-Whenever any bank shall have
become a corporation for carrying on the business of banking under the laws of the United States, it shall notify the
chief exam1ner of banks of this State of such fact, and shall
file 'vith him a copy of its authorization as a national banking association certified by the comptroller of the currency.
If: shaU thereupon cease to be a corporation under the l01tvs
of this State, except that for a pe-riod not exceed·ing three·
yea'rs the1·eafter~ its corpo'rate existence shaU be deemed to
co·n.i-in~te for the 1n1rrpose o.f 11rose01~ting or defending ·suits
by or agaitltSt it, and of ena.bling it to settle and close its affc,irs, to dispose of and convey its propert!l, and to divide its
r·a.pita.?,. b~tt not for the purpose of continuing the business
for which said co1·porat·ion sha.ll have been established.''
(Acts of 1928, p. 1310.)

Shortly after the death of the testator, your petitioner,
having the said will in his possession, appeared ·before the
Circuit Court for the City of Norfolk, and moved that the
·said will be admitted to probate, and that he be allowed to
oualify as executor thereunder. At the same time the said
The Seaboard Citizens National ·Bank of Norfolk, a. corpo-
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ration created uricler the la'vs of the United States, and into
which, as stated, the said Citizens Bank of Norfolk, Virginia,
had been consolidated, also appeared, and moved that it might
be allo·wed to qualify as co-executor along· with your petitioner. Your petitioner opposed this motion on the ground
that the said The Seaboard Citizens National Bank of Norfolk had not been named as one of the testator's executor~,
and had not succeeded to the executorial rights which had
been conferred by the testator upon the said Citizens Bank
of Norfolk, Virpinia. ~ehis question was argued at length
before the Court, with the result that the Court, as stated, on
December 22, 1928, admitted the will to probate, and at the
same time sustained the motion of the said The Seaboard
Citizens National Bank of Norfolk and overruled the objection of your petitioner thereto.
The Circuit Cou1~t based its ruling on the Acts of Congress
of ll.,ebruary 25, 1927, amendng the 1\.ct of November 7, 1918,
by adding what is known as section 3. Its provisions, so far
as material here, are that any bank, incorporated under the
laws of any State.
"may be consolidated with a national banking association located in the same county * * * under the charter of
such national banking association on such terms and condi~as may be lawfully agreed upon'' in the manner specified; ''and all the rights, franchises, and interests of such
state * * * bank so consolidated with a. national banking association in and to every species of property, real, personal, and mixed, and choses in action thereto belonging,
shall be deemed to be transferred to and vested in such national banking association into which it is consolidated without any deed or other transfer, and the said consolidated national banking association shall hold and enjoy the same, and
all rights of property, franchises, and interests includin-g .
the right of s~tcce.qsion as t'ntstee, executor, or in any other
fid-zwiary capacitJI in the sa-n~e rnanner and to the s011ne extent
as was held and en.ioyed by such sta.te * * * b(pn.k so
consolidated with s1wh 'nat·ional banking association. *' * =~=
No such consolidati-on, shall be in contravention of the law of
the state un.der which such bank is incorzJot·ated.'' (Italics
·
supplied.)
See Act of Cong-ress approved February 25, 1927, c. 191,
ser..tion 1, 44 U. S. Stat. at Large, pt. 2, pp. 1224, 1225 (12
USCA, section 34a).

4

Supreme Court of Appeals of Virginia.

The Court 'vas of the opinion that, by virtue of this Federal statute, The Seaboard Citizens National Bank of Norfolk
had succeeded, on July 28, 1928, to the right, upon the death
of the said Henry Hofheimer, to qualify as one of his executors, in the place of the Citizens Bank of Norfolk, Virginia,
Your petitioner then took, and now takes, the position, that
Congress had no authority or power whatever to regulate, or
to attempt to regulate, the succession to the executorial powers created by the said testator, and that said section 3 was
and is in violaion of Article 1, sections 8 and 10, of the
Constitution of the United States. and also of the lOth
Amendment to said Constitution. He further took the position. that, even though this statute were valid~ it in express
1a.nguage provided that the consolidation of a State bank with
a National bank sl1ould not he in contravention of the law
of this State; and that, by the law of this Sta.te (Acts of 19'28,
clause 8, sup'ra,) the executorial po,vers conferred by the testator upon the Citizens Bank of Norfolk, Virginia, had ceased,
and that your petitioner alone had the right (Code, section
5160) to qualify as executor.

1. rrhe first position seemerl, and still seems, so clear to
your petitioner that he was, and still is, at a loss to understand how the Circuit Court could have reached an opposite
conclusion. The devolution of property~· and the success!on
of all rights thereto upon the death of the owner. have always
been regarded as matters so completely within State control,
and so entirely beyond the ambit of Federal ·authority, that
your petitioner was unable to appreciate, and still is unable
to appreciate, any theory upon which the validity of section 3, insofar as it attempts to deal with the question at
issue here, can be sustaii1ed.
Fortu11atel:v· the Supreme Judicial Court of Massachusetts
has dealt with this question in a recent case. and has expressed views wholly in conformity with those entertained by
your petitioner. We refer to the recent case of Worcester
Co~~;nty Nationa-l Bank, in ·re Lennard's Estate, decided May
~0, 1928, and reported in 1.62 N. E. Reporter, at pag-e 217.
In this case the 1\IIassachusetts Court held unreservedly that
Congress could not regulate the sue-cession to an executorship
held by a State trust company which had been consolidated
into a Na.Vonal bank, but that.. npon such consolidation, State
law alone must necessarily control as to su~h a. matter.
Massachusetts has a statute, substantially the same as the
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above mentioned section 8 of the Virginia Bank Act, which
provides:
''The charter of a trust company the business of which shall
on or after July first, nineteen hundred and twenty-two, be
consolidated or rnerged with, or absorbed by, another bank
or trust company, shall be void except for the purpose of discharing existing obligations and liabilities.''
With this law in force~ a State trust company, which had
already qualified as executor, and had acted as executor, was
consolidated into a National Bank. Aftenvards it continued
to act as executor. The Supreme Court held, however, that,
upon becoming a ~ational banking institution, its executorial
powers had eeased, pursuant to the State statute which we
have cited, and that thereafter its acts as executor had been
de son to1·t. It further held that Congress, in enacting so
much of the above mentioned section 3 of the Act of February 25, 19_27, as attempted to regulate such successions, had
exceeded its powers. '"\Ve quote the following from the opinion of the Court:
''This mandate of said section 3 not only is addressed to a
judicial function but it relates to a subject outside the field
of eonnessional legislation. It seems to us not open to debate that the general subject of the settlement of estates of
deceased persons and t.he appointment of fiduciaries to administer trusts is within the exclusive jurisdiction of the
state. No clause of the Constitution of the United States confers any such po'ver upon the Congress. Article 1, section 8.
'l,hat power is not forbidden to the states. Article 1, section
10. It is a matter ptuely of state rather than of national
cognizance. It falls among the powers reserved to the states
by article 10 of the A.mendments. There is nothing contrary
to this in Pirst Nat·ional Ba,nk of Bay 'City vs. Fellows, 244
U. S. 416. 37 S. Ct. 734, 61 I.~. Ed. 1233, J.J. R. A. 19180, 283,
Ann Cas. 1918D, 1169, and B·urne.~ National, Ban-k of St. Jo.r4eph vs.· D·unca-n, 265 tJ. S. 17. 44 S. Ct .. '4271 68 L. Ed~ 881.
Those decisio11;s go no further than to hold that the Congress
may require that the several states shall not discriminate
against national hanks in favor of state hanks in the :field of
competitive business.
.
The consequence is inevitable, in our opinion, that the ·congress has no power by simple legislative fiat and without
provision for judicial inquiry and decision to make it impera-
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tive upon any court of this commonwealth to recognize the
present accountant, a corporation hitherto an utter stranger
to its proceedings and records, as the officer. and appointee
of such court in a highly fiduciary capacity. We feel compelled to reach the conclusion that this clause of said section
3 (44 U. S. Stat. at Large, pt. 2, pp. 1225, 1226), here under
discussion, is unconstitutional.''
.
· Your petitioner calls the attention of the Court to the. fact
the Massachusetts Court fully recogni2;ed the force of the decisions of the Supreme Court of the United States in the cases
of First National Bank vs. Union Trust Compa;ny, 244 U. S.
416, and Bu,rnes National Ba.nk vs. D'ltncM.,, 265 U. S. 17.
These decisions uphold the right of Congress to prevent discrimination by the States against National banks, and sustain the validity of laws requiring that, if ·state banks and
State trust companies; are allowed to act as personal representatives, then National banks, 'vhich have been so authorized by law, must be allowed so to act regardless of State
laws to the contrary. But for Congress to attempt to say
what shall become of the executorial rights of a State institution 'vhich has ceased to exist, is a very different thing from
saying that, if a National bank has been named a.s exe<mtor,
it shall be allowed to act as such, provided a. State bank,
under similar circumstances, would be allowed so to act. To
prevent discrimination against a. N a.tional bank may not be
beyond the powers of Qongress. But it is clearly beyond the
powers of Congress to declare tha-t a National banl{-of which
perhaps a testator had _never heard-an institution organized
and operating under the laws of another sovereignty-shall
be this testator's executor, when the testator himself has
said that he desires, as his executor, an institution created
and operating solely under the· laws of his own State. It
. makes no difference that the consolidated institution has succeeded to all the property rights of the State institution.
It is, nevertheless, a totally different entity, and the right to
qualify as an executor, or to ac.t as executor, is., as pointed
out by the ~Iassachusetts Court, in no sense a property right.
To one who has any just conception of the dividing line between our State governments and the Federal government
it comes as a distinct surprise that Congress should have
enacted such a statute as that with which we are dealing.
2. The last sentence of section 3 of the Act of Congress of
February 25, 1927, expressly declares:
·

-

----

~---

-~-----

-
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"No such consolidation shall be in contravention of the law
of the State under 'vhich such bank is incorporated.''
It is respectfully submitted that it is in contravention of
the law of Virginia that a National bank, into which a State
hank has been consolidated, should succeed to the right of
the State bank to qualify as executor of the last will and testament of a decedent. This plailny follows, first, from section 8 of the Virginia Banking Act, which we have already
quoted· in ful~ and, second, from a proper construction of
section 5160 of the Code.
( 1) Section 8 states in language that is absolutely unmistakable tlw.t. 11pon the consolidation of a State bank with a
N a.tional baTik, ·the State bank shall cease to be a corporation
1.1:nder the la~vs of this State-save for the purposes mentioned, which are 'vl:wlly immaterial here. Now it is well
settled tha.t the dissolution of ~ corporation is, for all legal
purposes, the equivalent of the death of an individual. So
that it must necessarily follo'v that, since the ·Citizens Bank
of Norfolk, v. .irginia, has ceased to exist, it cannot act as executor or in any other capacity. Its capacity- to act has
ended.

(2) By the common law of this State, upon the death of a
joint individual executor, the surviving executor became sole
exeeutor. 'l1 he same result would follow upon the dissoluUon of a eorpora.tion which .had been named as joint executor along with an individual. Section 5160 of the Code expressly preserves this right of survivorship in the case o~
joint executors. So that, upon the complete extinction on
~July 28, 1928, of the right of the Citizens Bank of Norfolk,
Virginia, to act as executor of the said testator, by reason oi
ih:; consolidation into a National bank, section 5160 of the
Code came into play, and preserved to your petitioner the
same right of survivorship which a joint executor has ahva.ys
had in this .State. It seems to your petitioner to be too plain
to require argument that the Oireuit Court has, by the judgment of which your petitioner is here complaining, ignored
both of these statutes.
For the foregoing reasons, your petitioner prays that he
my be a:warded a writ of error and s~tpersedeas to the said
judgment of the Circuit Court for the City of Norfolk; that
the said judgment may be set aside and annulled; that ·this
Court will, itself, enter such order in this matter as the Cir-
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cuit Court should have entered; and that your petitioner may
have all such other relief as may be proper.
And your petitioner will ever pray.
ALAN J. HOFHEIMER, Executor,
By JiliES E. HEATH,
·
His Attorney.
JAMES E. HEATH,
Attorney_ for the petitioner.

I, James E. Heath, an Attorney practicing in the Supreme
Court of Appeals, do hereby certify that, in my opinion the
· Supreme Court should refuse and reverse the judgment complained of in the foregoing petition. ·
,JA~fES E. HEATH,
Attorney practicing in the _Supreme Court of
Appeals of Virginia.
·

Received February 11, 1929.
Writ of error allowed and supersedeas awarded. Bond
$500.00~

JESSE F. WEST.
Feb. 12, 1929.
J.F. W.
Received Feb. 13/29.

H. S. J.
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk,
on the twenty-second day of December, i;n the year 1928.
Be It Remembered, that heretofore, to-wit: In the Circuit
Court aforesaid came The Seaboard Citizens National Bank
of Norfolk, and Alan J. Hofheimer, and presented. for probate the last will and testament of Henry Hofheimer, deceased. The said last will and testament of the said Henry
Hofheimer, deceased, being in the words and figures, as follows:
I, Henry Hofheimer of Norfolk, Virginia {son of the late
Hofheimer), do make this as and for my last, will and
testament, and I hereby revoke all former wills made by me.
~fodecai
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First. I direct· that my just debts and my funeral expenses be paid as soon as practicable after my death.
Second. I direct the executors of this will to erect and
pay for a suitable tombstone at my grave. If I have not
already erected a suitable tombstone at the grave of my father and that of my brother Alexander Hofheimer, then I
direct that my executors erect and pay for a suitable tombstone at the ~rave of each of them. It will probably be best
to erect a single tombstone at my father's grave but if the
executors deem best they can erect one tombstone for me and
my brother Alexander together; or single stones for each if
they deem that best.
Third. After providing for my dehts and funeral expenses
and the cost of said tombstons, the rest and residue of my
estate I give, devise and hequeath as follows: To my sister
Henrietta Samuels of J(noxville, Tennessee, ·I give and devise one third of said residuary estate. Ty my niece Minnie Moritz, of New York, I give and devise one fourth of said
residuary estate. To my great-nephew Edward
page 2 ~ Hirschler of Norfolk, Virginia I give and devise
seven-forty-eighths of said residuary estate. To
my g-1·eat niece, J\ilargaret Hirschler, sister of said Edward,
I g·ive and devise five-forty-eighths of said residuary estate.
And to my niece .Tessie Rtrauss, of Richmond, Virginia,
I give and devise the remaining eighty-forty-eights of said
residuary estate.
Fourth. I appoint .T. vV. "\Villcox, Minton W. Talbot and
Davip. Goodman of Norfolk, Virginia, executors of this will.
I direct them, or the survivors or survivor of them, to sell
all my property as soon as th~y deem it advisable to do so.
I-IENRY HOFHEIME·R-page one of will
on such terms and for such prices as they deem proper, having regard for the condit!on of the ma.rket for such properties, and to distribute the proceeds thereof to the above
named devisees and legatees in the proportions in which I
ha.ve .given said estate. The purchaser of any such property
shall not be required to see to the application of the purchase
money. I desire my estate to he closed up and distributed
,vith aU convenient dispatch.. ·and I trust that this may be done
certainly within five years after my death, though I do not
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.
imparatively require tha.t it be done ·within the time named.
Until such sale of said estate be fully made, the executors
are to hold and manage my estate, collect the income therefrom, pay the taxes thereon, keep the ·Same in proper condition and repair, and otherwise manage and control the same
as fully as I could do if I were.living. A part of my estate
consists of shares of stock in Alexander Realty Corporation.
The said executors are not required to sell that stock, but they
may think best continue the existence of.that corporation to
enabl~ it to sell its holdings and property and pay the proceeds on account of said stock, which they will thus hold as
funds of my estate. Should there be any undue delay in the
conversion of my estate into money, as may be the
page 3 ~ case, the said executors shall proceed to make a
partial distribution of the funds in their hands, because some of the legatees and devisees may be in need for
funds fo~ their support.
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In witness whereof, I have hereto set my signature to this
my will, which is written on two sheets of legal-cap type"rriter paper, on the margin of eaeh of which I write my name,
for its identification, thi~ 12th day of 0Btober, 1925.
HENRY HOFHEIMER---page two of

' 111

HENRY HOFHEIMER
Two words ''great'' on first page erased before signature.
Signed, publisl1ed and declared hy the testator, Henry Hofheimer, as and for his last will, in the presence of us, who,
in his presence, at his request, and in the presence of each
other, do hereto set our nam~s as witnesses thereto.

D. S. PHLEGAR
WILLIAM SilVIPSON
I, Henry Hofheimer, of Norfolk, Virginia, make this as a
codicil to my will, which wiill is dated October 12th, 1925.
I give to Rabbi L. D. Mendoza, of Norfolk, Virginia, the
·sum of Five Hundred Dollars ($n00.00) and I direct that it
be paid to him as soon as practicable after my death. It is
to be paid before anything is paid to the legatees and· devisees named in my said will.
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In witness whereof I hereto set my signature this 8th day
of 1\fa.y, 1926.
HENRY HOFHEIMER
The foregoing was signed, published- and declared by
Henry Heifmer to be a codicia:t to his will, in the presence
of us, who, in his presence, at his request, and in the presence
of each other do hereto set our names as witnesses
page 4 ~ this - day of May, 1926.
WILLIAM SThiPSON
W. W. STARKE
I, Henry Hofheimer, of the City of Norfolk, in the State
of Virginia, do hereby declare the following to be a codicil
to my last will and testament dated October 12, 1925, viz:
First: I hereby revoke the appointment of J'. W. Willcox,
J\tiinton W. Talbot and David Goodman as Executors of said
last will and testament made in the fourth clause thereof, and
in their place and stead I nominate and appoint the Citizens
Bank of Norfolk, Virginia and my nephew Alan J. Hofheimer Executors of said last 'vill and testament dated October 12, 1925.
IN WITNESS vVHEREOF, I hereto set my signature this
the 24th day of ~iay, 1927, in the City of Norfolk, Virginia.
HENRY HOFHEIMER
The foregoing was signed published and declared by HenrYIIofheimer to be a codicil to his Will, ·dated October 12th,
1925, in the presence of us, who in his presence, at his request,
<tnd in the oresence of each other do hereto set our names u
witnesses this 24th day of May, 1927.
ROBERT W. TOMLIN
W. I. GILKESON
And on the same day, to-wit: In the Circuit Court aforesAid, the following order was entered:
I

page _5

~

Virginia :
In the Circuit Court of the City of Norfolk, on
the 22nd day of December, in the year 1928.
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In Re: Probate of the "\Vill of Henry Hofheirner, Deceased.

It appearing to the Court that I-Ienry Hofheimer died on
the twenty-third day of September, in the year nineteen hundred and twenty-eight, at Norfolk, in the State of Virginia,
and that the said Henry Hofheimer, at the time of his death
had a mansion house and known place of residence at City of
Norfolk, in the State of Virginia; and a writing bearing date
the twelfth day of October, in the year nineteen hundred and
twenty-seven, and purporting to be the true last will and tesdate on the eight day of May, in the year nineteen hundred
and twenty-six, and a codicil to said writing bearing date the
twenty-fourth day of May, in the year nineteen hundred and
twenty-seevn, and purporting to be the true last will and testament of the said Fleury Hofheimer, deceased having this
day been produced before this Court; thereupon came D. S.
Phlegar and ·\Villiam Simpson, the t'vo subscribing 'vitnesses
to the said last will and testament who having been first duly
sworn severally testied that the said testator signed, sealed,
published and declared the same as and for his last will and
testament, in their presence and that they, at the request of
the said testa.tor, and in his presence, and the presence of
each other, all three being present at the same time, and at
his request subscribed their names as witnesses thereto; and
thereupon came the said vVilliam Simpson who was also a
subscribing iwtness to a paper writing bearing date the 8th
day of May, in the year nineteen hundred and twenty-six, purporting to be a codicil to the last will and testament of- Henry
· Hofheimer, deceased and also came "\V. W. Starke, the other
subscribing witness to said codicil, and they having been
duly sworn, the said ·william Simpson and W. W. Starke,
severally testied that the said testator, signed, pubpage 6 } lished and declared the same as and for a codicil to
his said last will and testament, in their presence,
and that they a.t the request of the said testator, and in his
presence, and in the presence of each other, all three being
present at the same time, and at his request, subscribed their
names as witnesses thereto ; and thereupon came W. I. Kilkeson, one of the two subscribing· witnesses to a paper wTiting
purporting to be a second codicil to the last will and testament of the said Henry Hofheimer, deceased, and dated the
twenty-fourth day of ~[ay, in the year nineteen hundred and
twenty-seven, who having been first duly sworn, testified that
the said testator, signed, pub1isl1ed and declared the same as
and for a second codicil to his last will and testament, and
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that he the said W. I. Gilkeson and .Robert Tomlin, now deceased, the other subscribing witness thereto, at the request
of the said testator and in his presence, and in the presence
of each other. subseirhed their names as witnesses thereto;
whereupon it is considered the ·said last will and testament,
and the two codicils thereto annexed having been duly and
fully proved, the same are ordered to be admitted to probate and recorded as the true last will and testament of the
said Henry IIofheimer, deceased.
And it appearing to the Court that in the said codicil to
said will hearing date on the tewn_ty-fourth day of May, in
the year nineteen hundred and twenty-seevn, full power and
Bank of Norfolk, Virginia, and Alan tT. Hofheimer, were appointed as executors of said last will and testament of the
said Henry I-Iofheimer, deecased, and that the said Citizens
Bank of Norfolk, Virginia, had at the time of the execution
of sa.id eodicil, to-wit, on the twenty-fourth day of May, in
the year nineteen hundred and twenty-seven, full power and_
authority to qualify and act as such executor, and that on the
second da.y of July, in the year nineteen hundred and twentyeight, the said Citizens Bank of ~orfolk, ·virginia, consolidated, in the manner provided by law, with the Seaboard Na- ·
tional Bank of Norfolk, ·iwth its principal office in the City of
·Norfolk, Virginia, and that thereupon the said conpage 7 ~ solidated bank became a National Banking Association under the la:ws of the United States under
the consolidated name of The Seaboard Citizens National
Bank of Norfolk, with its principal office in the City of Norfolk, Virginia, and that the said Seahoarq National Bank of
Norfolk, had,. at the time of said consolidation, full power
and authority to qua.Iify and act as executor, and that such
consolidated Bank, The Seaboard Citizens National Bank of
Norfolk, has now, and had at the date of the death of the
said testator, by reason of such consolidation, full authority
to qualify and act as one of the executors under the will of
the ~aid testator Henry Hofhei~er, and the said The Sea•board Citizens National Bank of Norfolk, and Alan J. Hofheimer, having offered to qualify as such executors under said
will, the s~id Alan J. Hofheimer, by his attorney, objected to
the sa.id The Seaboard ·Citizens National Bank of Norfolk
qualifying as one of the· executors under said will for the reason that the said Bank was not appointed as executor under
said will, and under the laws of this State, could not succeed
to the rights of the said Citizens Bank of Norfolk, Virginia,
to act as such executor under and by virtue of said will, which
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said objection is overruled, ani it is ordered tha.t both The
Seaboard Citizens National Bank of Norfolk, and the said
Alan J. Hofheimer, be allowed to qualify as executors under
said will, to w·hich said ruling, the said Alan J. Hofheimer,.
by his attorney, excepted.
And thereupon the said The Seaboard Citizens National
Bank of Norfolk, over the objection of the said Alan J. Hofheimer, for the reasons above stated, a.nd the said Alan J.
IIofheimer, qualified as such executors by making oatl1, tho
said ~rhe Seaboard Citizens National Bank of Norfolk, by
E. Griffith Dodson, its Trust Officer, and Alan J. Hofheiluer,
in person, that the writing adimtted t(, record contains ·t·ue
true last will and testament of the said Henry Hofheimer,
deceased, as far as they, and each of them, know and believe;
and also making oath that they, and each of them will faithfully perform the duties as such executors to the
page 8 ~ best of their, and each of their judgment, and giving
their separate bonds as required by law in the penalty of fifty thousand dollars ($50,000.00) each, conditioned
aecording to law, with fi!Iaryland Casualty Company, as surety
for the said Alan .T. Hofheimer, the court being satisfied as
to its sufficiency and without surety as to The-Seaboard Citizens National Bank of Norfolk, the law requiring none of it
as such, and it is .ordered that said bond be recorded.
And thereupon, on motion of the said The Seaboard Citizens Na.tional Bank of Norfolk, by its attorney, but over the
objection of the said Alan J. Hofheimer, for the reasons hereinbefore referred to, cert.icate is granted to the said The Seaboard Citizens National Bank of Norfolk for obtaining probate of the said will in due form; and, on motion of the said
Alan .T. Hofheimer, by his attorney, certicate· is granted to .
him, the said Alan J. Hofheimer, for obtaining probate of the
said will in due form; and it is ordered that Edward J. Doran, .T. Caesar Hofheimer, Robert F. Baldwin, S. A. Wood'vard and fl. C. Ho;rga.rd of the City of Norfolk, in which
City are goods and chattels of the said Henry Hofheimer,
deeeased, after having taken an oath for the purpose, shall
appraise such goods and chattels of the said Henry Hofheimer, deceased, as may he produeed to them an.d sign and
return their appraisement as the law directs.
And the said Alan J. Hofheimer having indicated his purpose to apply to the Supreme Court of Appeals of Virginia
for a writ of error from and supersedeas to so much of this
order as holds that the Seaboard Citizens National Bank has
the right to qualify and act as one of the executors of the
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said Henry Hofheim.er and authorizes it so to do, it is ordered
that the execution of the same be suspended for sixty (60)
days from this date; and that during said period of sixty
(60) days, notwithstanding said executors are hereby allowed
to qualify, they shall in no way act as such executors.
'l,este:
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CECIL M. ROBERT.SON, Clerk.

The following are the bonds executed as required
by the preceding order of court:

KNOW ALL 1\fEN BY THESE PRESENTS, That we The
. Seaboard Citizens National Bank of Norfolk, are held and
firmly bound unto the Commonwealth of Virginia in the just
and full sum of Fifty thousand and no /100 D·ollars ($50,000.00), to the payment whereof, well and truly to be made, ·
\ve bind ourselves, our heirs, executors and administrators,
successors, or assigns jointly and severally, firmly by these
presents, and we waive any claim or right to discharge and
liability to the Commonwealth, arising under this bond, with
coupons detached from the bonds of the State of Virginia.
IN vVrrNESS WHEREOF, The Seaboard Citizens National Bankfi of Norfolk, has caused this instrument to be
signed by E. Griffith· Dodson, its attorney in fact and its
corporate seal to be hereto affixed.

DONE AT NORFOLK, VIRGINIA, this 22nd day of De- .
cember, 1928, .in the 153rd year of our foundation.
THE CONDITION OF THE ABOVE OBLIGATION IS
SUCH, That if the above bound The Seaboard Citizens National Bank of Norfolk who has this day qualied before the
Oircuit Court of the City of Norfolk, joinly with .Alan J. Hofheimer as executor of the last will and tes·tament of Henry
llofheimer, deceased, shall faithfully discharge the duties
of its said office according to law, then the above obligation
to be void; otherwise to remain in full force, virtue and egect.
TH.E SEABOARD CITIZEN.S NATIONAL BANK
OF NORFOLK,
(Seal)
By E. ·GRIFFITH 'DODSON, atttorney-in-fact. :
Virginia: In the Clerk's Office of the Circuit Court of the
City of Norfolk, on the 22nd day. of -December, 1928. This

0
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bond having been acknowledged by the obligors therein, is
hei:"eby adimtted to· record.
CECIL M. ROBERTSON, Clerk.
page 10 }

!{NOW ALL MEN BY THESE PRESENTS,
That we Alan .J. Hofheimer, principal and Maryland Casualt~ Company, as surety, are held and firmly bound
unto the Commonwealth of Virignia in the just and full sum
of Fifty thousand and no/100 Dollars, ($50,000.00), to the
· payment 'vhereof, well and truly to be made, we bind ourselves our heirs, executors and administrators, successors, or
assigns jointly and severally, firmly by these presents, and
we waive any claim or right to discharge any liability to the
Commonwealth, arising under this bond, with coupons detached from bonds of the State of Virginia, and Alan J. Hofheimer also waives the benefit of his Homestead Exemption
as to this debt, obligation and contract.
IN 'VITNEss· vVHEREOF, ~Iaryland Casualty Company
has caused this instn1emnt to be signed by Rufus Parks, its
attorney in fact and has caused its corporate seal to be hereunto affixed and the .said Alan J. Hofheimer, has hereunto set his hand and seal.
DONE AT NORFOI..~l{, VIRGINIA; this 22nd day of December, 1928, in the 153rd year of our founda.tion.
THE CONDITION Olt, THE ABOVE OBLIGATION,
That if the above bound .AJan J. Hofheimer, who has this day
qualified before the Circuit Court of the City of Norfolk
jointly with The Seaboard Citizens National Bank of Norfolk
as Executor of the last will and testament of Henry Hofheimer, deceased, shall faithfully discharge the duties of his
E~aid ·office according to law then the above obligation to be
1
void; otherwise to remain 1n full force, virtue and effect.
ALAN J. IfOFHEIMER
(Seal)
MARYLAND CASUALTY CO.
(Seal)
By RUFUS PARK.S, Attorney-in-fact.
Virginia : In the Clerk's Office of the Circuit Court of the
City of Norfolk, on the 22nd day of December, 1928. This
bond having been acknowledged by the obligors therein, i~
hereby admitted to record.
CECIL M. ROBERTSON, Clerk. ·

0
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Virginia:
In the Clerk's Offic.e of the Circuit Court of the
City of No~folk, on the
day of
'·in the year 19

I, Cecil J\.L Robertson, Clerk of the aforesaid Court, do
hereby certify that:
The foregoing transcript includes the papers filed; and the
proc·eedings had thereon in the matter of the probate of the
'Vill of Henry Hofheimer, Deceased, lately penping in our
said Court.
I further certify that the same 'vas not made up and completed arid delivered until the co-executor therein named, The
.Seaboard Citizens National Bank of Norfolk, had received
due notice thereof and of the intention of the said Alan J.
liofheimer to apply to the Supreme Court of Appeals of Virginia for a w"rit of error and stttpersedeas to the finnl judgment of the court therein.
. In Testimony ·Wlwreof, I have hereunto set my hand at
my office, this 1st day of February A. D., 1929, in the year
1G3rd year of the Commonwealth of Virginia.

CECIL :NI. ROBERTSON, Clerk,
By EDW. L. BREEDEN, Jr., D. C.
Ji,ee for transcript $9.25.
A Copy-Teste:

IL STEWART JONES, C. C.
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