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brief not conforming in al1 respects to the aforementioned
reqllirements."
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IN THE

Supreme. Court of Appeals of Virginia
AT RICH}.IIOND.

WESTERN UNION TELEGRAPH COMPANY,
Plaintiff in Error,
vs.
~fARJORIE ELIZABETH
I..~. PHELPS, HER NEXT

PHELPS, WHO SUES BY V.
FRIEND, Defendant-in Error.

PETITION FOR· WRIT OF' E·RROR.

To the Honorable Judges of the Suprente Court of .Appeals
of Virginia:

Your petitioner, the Western Union Telegraph Company,
is aggrieved by the final judgment entered in the above-entitled cause on the 5th da.y of January, 1932J whereby it was
adjudged that the plaintiff, JVfarjorie Elizabeth Phelps, re·
~over from the defendants the sum of Eight Hundred Dollars
($800.00), with interest and costs. A transcript of the record
accompanied by the exhibits is herewith filed.
For the sake of convenience the parties will be referred
to as plaintiff and defendant under their status in the trial
court, the petitioner or plaintiff in error having 'Qeen one of
the defendants below, and the defendant in error, ~Ia.rjorie
}Jlizabetb Phelps, having been the plaintiff belo,v.

STATEJ\:IENT.
This action was instituted to recover for personal injuries
sustained by plaintiff in an accident which occurred on the
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afternoon of May 29, 1930, in Berkley vVard, in the City of
Norfolk, at a point approximately two miles from the main of!fice of the VVestern Union Telegraph Company~
The defendant Leslie ·webb 'vas a messenger boy employed
-by the Western Union Telegraph ·Company to deliver messages, being paid by the message and not by salary. The
zone in which he worked is shown by the records to have been
confined to the terri tory within a quarter of a mile of the
company's main office. The time sheets show that this messenger, Webb, reported for duty at 6 o'clock on the morning
of the accident, and that he checked off duty from the main
office at 3:58 P. M. of that day. Fie lived within a door or
two of where the accident occurred, and was riding his bicycle home at the time that the accident occurred. When
nearing his home, and while it was alleged that he was riding
on the sidewalk, the plaintiff, who was a little girl about eight
years old, ran out of her front gate and collided with the
boy on the- bicycle. causing the injury for which the suit was
brougl1t.
Plaintiff contended that the accident occurred about 3 :30 in
the afternoon; that at the thne the defendant Webb was wearing a cap and trousers '\vhich he generally ·wore while on duty,
and that the bicycle which he rode carried a small ~o-n of the
Western Union Tele·graph Company upon it. The testimony
of the defendant 'Vebb showed tha.t he was busily engaged in
distributing messages entirely within the zone where he
worked until the time he checked off duty, and the records
introduced showed the times checked out, the zones in which
the messages were bandied and the times he returned to the
office during that afternoon. The contract for the purchase of
the bicycle was also introduced. which showed that it was the
personal property of the defendant Webb.
The trial was had on November 3, 1931, at which trial the
jury found its verdict against both defendants. The court
refused to strike out the evidence at the end of plaintiff's
testimony, and also refused to disturb.the verdict and enteJred
judg1nent thereon.
The TelegTaph Company contended that the messenger was
off duty at' the time of the accident; was not engaged in any
business of this company; was not acting in any way as its
agent or servant; and the mere fact that the boy happened to
be wearing his usual cap and trousers was not sufficient to
make the Telegraph Company responsible in damages.
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ASSIGNME,NTS OF ERROR.
1. The court erred in refusing to set ·aside the verdict and
enter judgment for the defendant Western Union Telegraph
Company.
2. The court erred in refusing to sustain this defendant's
motion to strike out the evid.ence o-f the plaintiff.
3. The court erred in granting certain instructions for the
plaintiff as set out in bill of exception No. 2.
4. The court erred in allowing certain evidence to go to the
jury over the objection of this def.endant as set forth in bill
of exception No. 4.
5. The court erred. in allowing certain evidence with reference to the clothing worn by the defendant Leslie Webb to
go to the jury over the objection of this -defendant as set
forth in bill of exception No. 5.
ARGUMENT.
1. The e-vidence showed conclusively that the messenger
boy, Webb, was not on. duty at the tin~e of the accident.

The main question, of course, in the whole case is as to the
agency of the messenger boy when the accident occurred, and
on this point the court gave a very positive instruction, being No. 4 in bill of exception No. 2, and found at page 108
of the Record. which is as follows:
4. An indispensable condition of the liability of a master
for the negligent act of a servant is that it shall be within
the scope of the latter's employment a.t the time of the aooi.:
dent.
· If, therefore, you believe from the evidence in this case
that at the time of the accident complained of the messenger
Webb had been duly checked out of service for the day and
was on his way home, then the def.endant Western Union
Telegraph Company is not responsible for his acts, an~ the
plaintiff cannot recover against the Telegraph Company.
The present ease is a very good i~lustration of the principle
of positive direct evidence being rejected hy a ju,ry in order
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to give the plaintiff a verdict against a solvent corporation.
It also happens in the present case that the oral evidence on
behalf of the defendant is corroborated by record evidence,
consisting of the time slips stamped with the time clock .at
the main of·fice of the company, and as to which there cannot
be any doubt. Against this positive and record evidence
there is on behalf of the plaintiff only inferences which might
be drawn from oral testimony of people basing their testimony upon recollection of a matter which occurred eighteen
months previous to the trial. We shall comment upon these
two lines of evidence and then cite the law as laid down by
our own appellate court on the subject.
The witness Leslie Webb, who was the messenger boy and
also a co-defendant, testified emphatically upon this subject.
Plaintiff, before the trial, called for certain records of the
defendant Western Union Telegraph Company, which were
produced and filed, and are sent up as original exhibits with
this record, and even without any oral testimony on behalf of
the defendant we submit that these records are of themselves
suf::ficient to ·establish our contention. Webb was known as
messenger No. 3 (Webb, page 26; Bearfield, page 87), and
his delivery sheets are identified by his number in the upper
right hand corner. Webb reported for duty at the main of:fice of the company in Norfolk at 6 A. J\ti., and was checked
off duty for the day at 3:58P.M. This is shown by the time
sheet for that da.y which was introduced in evidence and designated as Exhibit No. 4. Webb lived in South Norfolk, which
'vas about two miles from the main of.:fice where he worked,
and within two or three doors of where the plaintiff lived and
where the accident happened. He had had no messages for
delivery either in S'outh Norfolk or Berkley Ward on that
day (R., 32.), but his territory was known as Zone B, which
is stamped at the bottom of each one· of his. delivery sheets.
Zone B indicates that all messages included in that delivery
sheet are within a radius of one-quarter of a mile from the
main office (vVebb 32; Bearfield 88, 89). An inspection of all
of the delivery sheets will show that this was his regular
territory for the day, so that at no time while engaged on
business for the company was he called upon to g·o anywhere
near the place 'vhere the accident happened. Webb testified
that as soon as he checked out he went home, riding his bicycle (R., 29, 30), and at that time he had checked off duty
and had no messages to deliver or to pick up. for the Western
Union Telegraph Company (R., 32). As a matter of fact, as
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will be seen from the evidence above referred to, he had gotte~
'vithin a couple of doors of his own home when the accident
did happen.
This positive and direct testimony of Webb was corroborated by the witness Bearfield, who was delivery manager
for the company, and, as we submit, is made final and conclusive by the record evidence itself, which after all is the most
dependable of any type of evidence.
Plaintiff, in her effort to bring the time of the accident within the time that Webb was on duty, produced certain witnesses to testify that the accident occurred around 3:30 in
the afternoon. As a refutation of thi.s, the boy's delivery
sheets show conclusively that he could not possibly have been
at the point of the accident at the time plaintiff's witnesses
testify. These records sl1ow that the messenger Webb checked
back in from luneh at 12:05 P. ~L (Exhibit No. 4.) His d]ivery sheets (Exhibit No. 2) from that time until his check.. ing out for the day are as follows:
Time
Time
Time
Time
Time
Time
Time
Time
Time

out 12 :48, returned 12. :54
out 1 :32, returned 1 :37
out 2 :02, retutned 2 :07
out 2:14, returned 2:20
out 2 :33, returned 3 :02
out 3 :23. returned 3 :29
out 3 :28, returned 3 :40
out 3 :28, returned 3 :41
out 3 :50, returned 3 :58

As will be seen from an inspection of these delivery slips,
they are timestamped on the front of the sheet to show at
·what time the messenger leaves the office and stamped ag·ain
on the reverse side of the sheet showing at what time the
messenger returns to the office. The testimony discloses the
fact that there are three of these stamping machines on the
delivery counter, which accounts, first, for the differences in
the t)rpe of the stamp, and, second, for the fact that one sheet
may show a minute's difference from another sheet. owin~ to
the faet that in a fraction of a second the stamp will change
For instance, on the two sheets out at 3 :28 one is stamped returned at 3 :40, 'vhile the second is stamped 3 :41.
These records are positive records made a.t the time of the
occurrence itself and cannot be changed or altered by any
tricks of memory. As will be seen from the above listing, they
show only a few minutes between the various trips and ac-
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count for the whereabouts of the messenger boy during the
afternoon until he was .finally checked out.
Against this positive direct evidence, both oral and record,
plaintiff offered several witnesses, and in order to discuss
it clearly we shall comment upon each witness. Ho,vever, it
must be borne in mind that this testimony was being given at
a trial exactly one year and six months after the accident happened, and that the point which they are trying to establish is
a recollection concerning the tinle of day. To begin with, we
call attention to the fact that they all place the time at only
a short time before he actually knocked off work, that is
around 3 :30.
The first witness was a school girl named Georgia Sullivan

( R., 51), who was fifteen years old at the time of the- trial and
attended Ruffner High School, but lived over in South Norfolk:
near the homes of the plaintiff and the messenger boy" W~bh.
She testified that it usually takes her about thirty minutes to
go from school to her home (R., 52), and that she g·ot home
'' abottt 3 :30" (R., 56). She fixes this time of 3:30 because
she thought it \vas about a half hour before her father got
home, ·and he always came home on the Norfolk-Southern
train (R., 56). The evidence shows, however, that this Norfolk-Southern train does not get in until4 o 1clock and certainly
the father must consume a certain amount of time in order
to reach his home in .South Nor-folk after the arrival of the
train; so that even if her estimate and recollection of the time
she spent at home before her father arrived is correct, it
would not be 3:30. This is but one illustration of how faulty
testimony of ·this character can be.
·
Another important thing that she testified to was that the
boy was going home at the time (R., 57). Certainly if the
boy was going home he was not on any business for the Telegraph Company.
The next witness was Louise Bland, also fifteen years of
age, a schoolmate of Georgia. Sullivan, who attended Ruffner,
and who also lived in South Norfolk near the homes of the
plaintiff and the messenger boy (R., 60). She also places the
time of the accident at about 3:30, and refers to the arrival
o.f Mr. Sullivan at his home after coming in on the NorfolkSouthern train. (R., 64.) Her testimony, therefore, is subject
to the same comment and criticism as that of Georgia S'ullivan.
The next witness was ~Irs. Eldora Williams, an aged lady
of seventy-four years, who lived in the same neighborhood.

-----,
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She did not know at what time the accident happened, but
thought that she leffhome about quarter past three to go to a
neighbor's house. J\iirs. Jones (R., 68), and subs·equently went
to the Phelps home. She did not notice the time when she
got home (R., 69). Her evidence is too vague to be of any
assistance and needs no particular comment.
The next witness was Mrs . .A.da Darley, a resident of the
same neighborhood, and at whose home Mrs. Phelps, the
mother of the little girl who was injured, was visiting at the
time of the accident (R., 71). It appears that when the ac...
eident happened someone sent in and advised Mrs. Phelps that
her little girl was hurt, but she paid no attention to the first
call, and afterwards when called again went to her home. She
places the time as somewhere from 3 :15 to 3 :30, and sh~
fixes this time by reason of the fact that ''·I happened to have
a boiled supper", and that a short time before the accident
she had looked at the clock and it was quarter past three (R.,
73). The truth of this is that she may have looked at her
clock at quarter past three, but the time which elapsed between
this occurrence and the time of the accident was longer than
she realized, especially after the· passage of eighteen months.
The next witness as to time is J\iirs. Eva Phelps, who is the
mother of the little girl injured. She fixes the time at somewhere "between 3 and 3 :30" (R., 78). and justifies this memory, even though it covers a period of half an hour, by the
statement that she had asked her neighbor what time it was
when she first visited her. To say the least, this is rather
indefinite.
These Rre all of the witnesses on behalf of the plaintiff who
testify with reference to the· time of the accident in the attempt, as we have above pointed out, to bring the time within
the period that the boy was working for the company.
Discarding for the moment the positive testimony of the
messenger boy and the other witnesses to the contrary, we
call attention to the fact that the above times are met 'and
absolutely refuted by the time stan1ps at the office on the delivery sheets introduced in evidence. At the very time, for
instance, that these ·witnesses state that the accident happened over in South Norfolk, we find from the delivery sheets
that he was checkh1g in and out of the main office nearly two
miles away and in connection with messages to be delivered
within a zone of a quarter of a mile from the office. We submit that the positive evidence of these records, timestamped
as they were, cannot be set aside by mere estimates of time
based upon recollection eighteen months after the occurrence.

Supreme Court of .Appeals of Virginia.
The unreliability of estimates of time is treated tinder the
title of Evidence in 23 Corpus Juris., beginning at page 35.
We quote Section 12 as follows:
"The fallibility of human memory with respect to oral statements has already been discussed. • e ,., ''
'' 15. Bstimates of Time. Courts do not expect witnesses to
testify with precision and harmony in respect to the time con·sumed in a transaction or ooourrence. Estimates of the duration of short periods of time· into which much experience is
crowded are notoriously inexact, and are apt to be excessive,
-especially if the mind was in a state of anxiety or expectation;
and a witness who assumes to measure time with accuracy under such circumstances tends to discredit himself. Periods
of time are apt to be shortened or lengthened in the estimate
of biased witnesses to accord with their own interest or desire.''
. And commenting upon the relative weight of written and
oral evidence, it further f:ays :
'' 4. Written and Oral Evidence. Oral testimony depending
on the memory of witnesses is not as reliable as written or
documentary evidence, and a party seeking to establish in opposition to written evidencP must make out his case with more
than ustial clearness.''
The most that can be said about the .above estimates of time
is tha.t they constitute evidence of a negative character. We
doubt that they should be dignified with even that status, but
for the purpose of this argument we will assume that it is of
such a character. This Honorable Court has stated in net uncertain terms that such evidence can have no value where positive and direct evidence ha.s been produced. Tbe futility of
attempting such is well illustrated in the present case where
a jury is asked to believe the memory of these witnesses after
a long lapse of time as against records. Memory changes
materially with time. The record of a timestamp never
changes. In this view of the case, therefore, there was no evidence to substantiate the claim that at the time of the accident
the boy. was still upon the business of the Western Union
Telegraph Company and had not checked out for the day, and
the positive evidence on behalf of this defendant should have
been accepted. This court, in the case of White vs. Southern
1-lailway, 144 S. E. 424, said, at page 429:

Western Union Tel. Co. v. M. E. Phelps, etc.
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"It seems to us, then, that unless ·we are to treat the definitions of negative testimony as a mere form of words signifying nothing, and to disregard the established rule as to the
worthlessness of negative testimony, we must hold that there
is no evidence in this case to support the verdict for the plaintiff. It is essential, of course, in this case that he establish
the negligence of the defendant in failing· to sound the statutory signals by a preponderance of the evidence. Every 'vord
of his testimony may be held to be true, and there is no reason to doubt that it is true, and yet there is no real conflict:
All that he testifies to is that he did not hear the siAnals.
Substantial conflicts in testimony must be submitted to a
jury, but, where there is no real conflict, juries should decide
questions of fact in accordanc·e with the testimony submitted.
The plaintiff has clearly failed to show by a. preponderance
of the evidence that defendant's servants failed to sound the
requisite ·statutory signals, whereas the defendant has shown
without substantial ·contradiction that these signa,is 'ver:e
given. There is no evidence to support tho verdiet, and it is
against the evidence.''
This same thought was again expressed by this Honorable
Court in the case of Cooper vs. So·uthen~ Railway, 149 S. E.
444, frmn which we quote as follows:
"The testimony does not show that the defendant failed to
sound the required statutory signals. Several 'vitnesses testified that they heard none, but not one of them claimed to
be listening, or testified to a single circumstance which could
justify a jury in finding· the essential fact that the trainmen
were guilty of the negligence charged. This testimony is
negative and presents no conflict with the positive testimony
of the enginemen, the firem.an, and the brakeman that the required signals were given. On tllis point the case is controlled by the principles stated in C. db 0. Ry. Co. vs. B~tlling
ton's Ad·n~r., 135 Va. 307, 116 S. E. 237, and in TVhite vs.
So~dhern Railway Co., 151 Va. 302, 144 S. E. 424."
Plaintiff's counsel relied upon the principle as announced in
the case of Crowell vs. D·wrwa11., 134 S. E. 576. In that case
the driver and owner of the taxi testified that the taxi was not
being used for business purposes at the time of the accident.
·However. there were other facts and circumstances concerning its use, for instance, a witness that he had ridden in the
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taxi and paid a fare. The court there held, and properly so,
that the mere statements of the ·owner and driver uncorroborated by any other evidence could be disregarded by a jury
where there was some evidence to the contrary, because then
a. conflict really existed. Plaintiff'·s contention has no application to such a case as .we now present where the estimate
and recollection of time after a lapse of a year and a half is
attempted to be set up not only aga.inst the direct evidence of
the parties involved, but of the record evidence which does
not change.

2. The Cou-rt should have su,.stained this defenda;nt's motion to strike out the evidence of the plain-tiff.
At the end of the plaintiff's evidence this defendant moved
the court to strike out the evidence of the plaintiff so far as it
affected the Western Union Telegraph Company upon the
ground tha.t there was no evidence to show that the messenger boy at the time of the accident was engaged on any business of the Western Union Telegraph Company, but had eonelusively shown that he had cheeked out for the day and was
on his way home, and, in fact, was within two or three doors
of his home at the time. It will be seen from the colloquy
which ensued (R., 84) that the court was very much of the
same opinion, for we find his statement, ''I think the testimony
is extremely light, but I can consider it on motion for a new
trial if necessary". It is evident that the court was anticipating a. verdict for this defendant by the jury which would
relieve it of having to take any action on this point.. However, it appeared. from the testimony that the jury thought the
messenger boy was guilty of neglig·ence, and it was also pe·rfectly apparent that no verdict should be recovered from the
messenger boy. In other words, the only chance for any recovery as far as the plaintiff was concerned was by including
the Telegraph Company in the verdict, and having found the
boy guilty of negligence they returned a verdict against both
defendants.
For the 'asons set forth in the former discussion the court
. e stricken out this evidence so far as the Western
elegraph Company is concerned and thereby ended
se at that time as to this defendant.
3. The Court e'rred in _qrantin.Q certailn instnwtions fo-r the
plaintiff as set out i~ Bill of Exception No. 2 ..

-ct
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By referring to the record beginning at page 102 there will
be found the instructions as given for the plaintiff together
with the objections which were urged thereto. In the first
place, there was the general objection to the giving of any instruction for the plaintiff because the evidence did not justify any instruction as against· this defendant. Taking the
instructions up separately, we shall discuss them briefly.
. The first instruction, found at page 103, tells the jury that
the messenger boy, Leslie Webb, was in the employ of this defendant "on the da.y in question". In the first place, this
should have been limited to the evidence in the case and not
founded upon the grounds of defense filed by this defendant.
How.ever, the use of the word ''day'' in the first paragraph
of the first instruction for the plaintiff was calculated to mislead the jury into thinking that his time of employment extended through the whole day, whereas we contend that it
should have been limited to the actual time he was on duty
so as to have left the time of accident to be determined, as
we contend, after he had quit his work for the day.
The second paragraph of this instruction is also objectionable because the defendant was entitled to have added thereto
some qualifying phrase such as is suggested in the objection
made as ''unless the evidence of u~employment is shown by
plaintiff's witness". The testimony of the witness Georgia
Sullivan, introduced by plaintiff, was to the effect that the boy
at the time of the accident was on his way home, and this was
sufficient to justify us in our request that this instruction
be modified.

1t

The second instruction is objectionable in its second paragraph because it overlooks the duty of one to care for himself
under the circumstances as shown by the evidence. The little girl was playing in her yard and ran out of the gate and
into the bicycle when injured. We think that this paragraph
should have been modifi-ed so as to incorporate in it this duty
of a person to at least take some care for himself in such a
circumstance. Even though the bicycle may have been unlawfully ridden upon the sidewalk, it is not an unheard of thing
among children, and a person running out of the gate on to a
sidewalk should he under the duty to take some measure of
precaution for his own safety.
The fourth instruction is objectionable because it submits
to the jury the fact that he messeng-er boy had not quit work
for the day when the accident happened. Even if the jury
had belie:ved that he was going for a locker key, the only
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testimony in the case is that he had quit work for the day, and
therefore this expression should not have been used. This
instruction is also objectionable because it refers to the fact
that the boy was wearing his usual uniform at the time, which,
for reasons hereinafter discussed under caption 5, should not
have been allowed.
Instruction No. 5, while being subject to the general objection, is also objectionable because it does not take into consideration the contributory negligence of the plaintiff, if any.
This modification should have been added to the instruction.
4. The Court erred in allowin.q ce1·tf11in evidence to .Qo to the

Jury over the objection of this defendOAzt as set forth in Bill
of Exception No. 4.

During the course of the examination of the boy Leslie
Webb he had made a statement concerning the cap he was
wearing· at the t~e of the accident, which was in contradiction of the statement made by the two witnesses Georgia Sullivan and Louise Bland, whereupon counsel for the plaintiff
asked him the question:

'' Q. Do you mean to say that these little girls, Georgia and
Louise, are telling an untruth 1''
That question was manifestly unfair and should not have
been pressed. It placed the witness in the embarrassing position of not only giving his own testimony with reference to
a fact, but criticizing the testimony of others. This is bound
to prejudice him in the eyes of the jury, and· instead of being
proper cross examination it tends to discredit his testimony.
It is submitted that the overruling of defendant's objection
thereto was error.
5. The Cmtrt er1·ed in allowin,q certain evidence with reference to the clothin,q wo-rn bJJ the de/ endant Leslie Webb to _qo
to the jury over the objection of this defend011~t as set forth
in Bill of Exception No. 5.

The plaintiff tried to prove that a_t the time of the accident
the boy Webb was wearing the cap and trousers which li'e
actually wore when he was on duty, and that his bicycle carried a tag of the V\Testern Union Telegraph Company. The
testimony with reference to these facts was object~d to by
counsel for this defendant because it was immaterial, and this
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was especially so in the light of the evidence that the boy had
knocked off work for the day. The exhibit No. 1, which was
the contract for the purchase of the bicycle. showed that it
had been paid for, and was the own private property of the
messenger boy Webb. This was also testified to by Webb at
page ~26.
As to the cap which the boy -was wearing, he testified that he
had left the cap with the Western Union mark on it in his
locket at the office, and was wearing ·a different kind of cap.
The girls testified that it was his regular Western Union cap
he was wearing. He admitted that he was wearing the same
trousers that he usually wore· while carrying messages.
This testimony is highly immaterial, the real question being whether or not at the time of the accident the boy was on
duty. Even if this testimony was admissible, it could only
raise at best an inference which would be c.ompletely r:efuted
by direct testimony. This is well illustrated in the case of·
JYloopin vs. Solomon (Cal.), 183 Pac. Rep. 198. In that case
an accident' had occurred 'vhereby the plaintiff was injured in
collision with an automobile, and it was proved that the automobile belonged to the defendant, and was being driven by defendant's chauffeur. It was also proved, however, that at
the time of the accident the automobile was not being used·in
any business of the defendant nor for the defendant, but on a
wholly private engagement of the chauffeur. The court referred to the fact that while, a certain inference might have
been drawn from the ownership of the automobile and employment of the driver, that could not be allowed to stand
as against direct testimony as to the use of the machine. We
quote from the opinion as follows:
''But the plaintiff's contention in support of the judgment
is that when he proved that the automobile- belonged to the
appellant· and was being operated by its employee at the time
of the collision, a presumption arose that the employee was
acting within the scope of his employment, and that such presumption remained in the case in spite of the clear, positive
and unconh:adicted evidence that Solomon was not so acting,
and created a substantial conflict in the evidence, with the result that the action of the court in denying a motion for a new
trial must be sustained upon. appeal.
With this position we cannot ag-ree. The inference relied
upon by respondent cannot be indulged under the circumstances of this case. It must yield to the direct and unequivo·
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cal evidence rebutting such inference. 'Presumptions', such
as the one relied on here, 'are allowed to stand, not against
the facts they represent, but in lieu of proof of them', and
when 'the fact is proven contrary to the presumption, no conflict arises; the presumption is simply overcome and dispelled'.''
Following this same reasoning plaintiff's counsel undertake. to draw a presumption that because the boy was wearing his cap and trousers he was on business of the Telegraph
Company; this in the face of the fact that he was within a
couple of doors of his own home at the time of the accident,
and of the record that he had checked off for the day.
We submit that in the first place this testimony was highly
immaterial and irrelevant, and in the second place if admissible a.t all raised only an inference which was met by the
positive testimony on the question involved and should have
been stricken out of the record.
6. The Judgment of the Trial Court should be reversed and
judgmen.t entered for the defendant Western Union Tele,graph Compa;ny; or a new trial .QrOJnted.

For the reasons hereinbefore stated, and for other errors
apparent on the record, your petitioner prays for a writ and
supersedeas to the judgment aforesaid, and that the said judgment may be reviewed and reversed. Petitioner further prays
that a judgment may be entered for the defendant Western
Union Telegraph Oompany pursuant to the statute for such
cases made and provided, or in any event that it be granted
a new trial. And your petitioner further prays that it may
be granted such other relief as in the opinion of the court it
may be entitled to receive.
Respectfully submitted,
WESTERN UNION TELEGRAPH COMPANYr

By HUGHES; LITTLE & SEAWELL,
Attorneys ..
T..~EON

T. SEAWELLY CounseL
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CERTIFICATE O:B., COUNSEL.
I, Leon T. Seawell, attorney at law, practicing in the Supreme Court of Appeals of Virginia, do hereby -certify that in
my opinion the judgment complained of in the foregoing pe-.
tition should be reviewed and reve·rsed.
I also certify that a copy of the above petition has been ·
handed to 1\iessrs. l{elsey &· J ett, attorneys for the plaintiff,
this 18th day of May, 1932.
LEON T. SEAWELL.
Received May 25, 1932.

H.

s·..J.

Writ of error and supersedeas a'varded. Bond $1,000.00.
Received June 9, 1932.
H.

s·. J.

VIRGINIA:
Please before the Cireuit Court of the City of Norfolk,
at the Courthouse thereof, on the 2nd day of February, in
the year 1932.
Be it remembered. that heretofore, to-wit: In the Circuit
Court of the City of Norfolk, on the 7th day of July, 1930,
eame 1\[arjorie Elizabeth Phelps, who sues by V. L. Phelps,
her next friend, plaintiff and filed her notice of motion against
·Western Union Telegraph Company, Incorporated, a corporation and Leslie 'Vebb, Defendants, in the following words
and figures:
Virginia:
In the Circuit Court of the ·City of Norfolk.
Marjorie Elizabeth Phelps, who sues by V. L. Phelps, her
next friend, Plaintiff,
vs.
Western Union Telegraph Company. Incorporated, a corporation, and Leslie Webb, Defendants.

-
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Sup-reme Court of Appeals of Virginia.
At Law.
NOTICE OF MOTOIN F'OR JUDGMENT.

r.l'o: Western Union Telegraph Company, Incorporated, a
corporation,
page 2 F #113 W. Main .Street, Norfolk, Virginia;
Leslie Webb,
#708 W. Liberty Street, Berkley-Ward, Norfolk, Virginia:
You are hereby notified, that at 10:00 o'clock A. M.• on
Monday, June 7th, 1930, or as soon thereafter as the attentiontion of the Court can be secured, the undersigned, plaitniff
herein, will move the Circuit Court of, the City of Norfolk,
.Virginia, for a judgment against you and each of you for the
sum of Five Thousand ($5,000.00) Dollars, for this, to-wit:
That heretofore, to-wit, on the afternoon of May 29th, 1930,
the said Leslie Webb, defendant herein, 'vhile then in the
employ or acting under instructions from said Western
Union Telegraph Company, Incorporated, a corporation, defendant, did carelessly, negligently, wrongfully, improperly
and at a high and excessive rate of speed, operate a bicycle
on the sidewalk of the seven hundred block of W. Liberty
Street in the City of Norfolk, Virginia, which said act ..Fas
contrary to and _in violation of the ordinan:cefOftlie--crty of
"Nor"ftf11r.mrdwliile so opera hng-sara·oieycle··caused. the same
tooolliae \vitn,- strike, run info and run over the said Marjorie Elizabeth Phelps, an infant of tender years, to-wit, eight
·(8)' years· of age, who was then lawfully and properly upon
said sidewalk, ·as a result whereof the said Marjorie E.Jizabeth Phelps was knocked down, her right leg broken just
above the ankle and otherwise gr-eatly and permanentiy
scarred, bruised, lacerated, hurt ancJ. injured, from which said
injuries the said Marjorie Eliza.beth Phelps has and will
hitherto suffer great physical pain and mental anguish, will
·
be incapacitated for an indefinit~ period of time,
page 3 ~ will be unable to ·pursue JJ.er studies in school, deprived of the companionship of her playmates, and
·will be caused to expend or have expended in her behalf large
sums of money for hospital bills, medical attention, etc., in
an endeavor to be cured, as near as may be, of. he-r said injuries, all to the damage o.f the said plaintiff in the sum of
Five Thousand ($5,000.00) Dollars.

------

~~~~~~
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Given under my hand this 13th day of J nne, 1930.
l\tiARJORIE ELIZABETH PHELPS,
Who sues by V. L~ -~~~lp§.,_}.le.t..~riend.
By I\::ELSEY & JETT, Counsel.
The following are the Sergeant's Returns, made on the
foregoing N otiee of Motion:
Executed in the City of Norfolk, V a.• this the 13th day of
June, 1930, by serving a Copy hereof on Leslie Webb, in
person.
CHAS. E. FRANCIS, .
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
Executed in the City of Riehmond, Va., June 16th, 1930,
by delivering in duplicate a copy of within Notice of Motion
for Judgment Peter Saunders, the Secretary of the Commonwehlth of Virginia and as such Secretary of the Commonwealth the Statutory Agent for Western Union Telegraph
Company, Incorporated, a Corporation.
Place of residence and place of business of said
page 4 ~ Peter Saunders being in the City of Richmond. Va.
Fee of $2.50 paid the Secretary at time of service.
Sergeant's Fee, $50c.
JOHN G. SAUNDERS,
Sergeant of Richmond, V a ..
By G. P. SMITH,
Deputy Sergeant
And on the same day, to-wit: In the Circuit Court aforesaid, on the 7th day of July, 1930:
Upon the motion of the plaintiff, by her attorneys, Kelsey
& J ett, it is Qrdered that this notice of motion be docketed.
And thereupon came as well the plaintiff, by her attorneys,
as the defendants, by their attorneys, Hughes. Little & Seawell, who pleaded the. general issue to which the plaintiff replied generally and issue is joined, and thereupon the said
defendants, by· their attorneys, and ~vith leave of court, filed
herein their af·fidavit of non-operation and control of the in-
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strumentality alleged to have caused the damages; and the
further hearing is continued.
The following is the affidavit of n_9n-operation and control -:filed by leave of the foregoing order:
State or" Virginia,
City of Norfolk, to-wit:

~

J. "\V. Gray, being duly sworn, deposes and says that he is
manager at Norfolk of the 'Vestern Union Telegraph Com, ,: pany, Incorporated, a corporation, and as such ~or the.
\- /
purpose of making this affidavit; that on May 29,
""'-! j page 5 ~ 1930, at the time of the accident described in the no\J (
tice of motion for judgment the bicycle therein de~:- 1
scr.ibed was not owned, operated, or controlled by the defend-N'\"-:. ant Western lTnion Telegraph Company, Incorporated, nor
\\
was the said Leslie Webb acting as servant, agent or employee
of this defendant, nor was he engag·ed in any business for
this defendant at the time of the said accident.

J. W., GRAY.
Subscribed and sworn to before me this 20th day of June;,
1930.
(Seal)

JULIA K. GOFF,
Notary Public.

HUGHES, LITTLE & SEAWELL, Attys.
And at another day, to-wit: In the Circuit Court afore. said, on the 14th day of July, 1930:

'·1
'

(

This day came. again as well the plaintiff. by her attorneys,
Kelsey and J ett, as the defendants, by their attorneys,
Hughes, Little and .Seawell, and thereupon on motion of the
said plaintiff, by her attorneys, the said defendants are required to :file herein a statement of their grounds of defence;
and upon like motion of the said defendants, the said plaintiff is required to file herein a bill of the particulars of her
claim; and the further hearing is continued.
And at another day, to-wit: In the Circuit Court afore..
said, on the 25th day of July, in the year,. 1930:.

Western Union Tel. Co. v.. M. E. Phelps, etc. .

19

page 6 }-

This day came again the defendant, Western
Union TelegTaph ·Co., Inc.• by its attorneys, Hughes,
Little and SeaweH, and with leave of court filed herein its.
grounds of defence and its statement of its intention to rely
upon the contributory negligence of the said plaintiff; and
the further hearing is continued.
The following is the Grounds of Defence, etc., filed herein
by leave of the foregoing order on July 25th, 1930:
GROUNDS OF DEFEN.SJ1J AND DEFENDANT'~S STATEMENT OF PLANITIFF'S NEGLIGEN:CE.
The defendant, Western Union Telegraph Company, Incorporated, by its att~n:neys, in response to the call made upon
it for g·rounds of its defense, states the following, am.ong
others:
'1. That this defendant has not been guilty of the breach of
any duty owing by it to the plaintiff in the premises.

2. That at the time of the said accident the messenger boy
was not acting as an agent of this defendant, nor was he engaged in any business for this defendant, nor was the bicycle
which he was riding owned by this defendant or in any way
operated or controlled by this defendant.
3. That the accident was caused not by reason of any neg-:ligence on the part of the messenger boy, who was carefully
guiding his bicycle at the time. but was caused by the negligence of the plaintiff herself.
And this defendant, before the trial of the case,
page 7 }- states. its intention to rely upon the contributory negligence of the plaintiff, 1\f.arjorie Elizabeth Phelps,
.as one of its defenses in this case, and for grounds of such
negligence alleges the following, among others:
1. That she carelessly and negligently ran out upon and
on the sidewalk at the point where the accident occurred and
thereby brought about the collision.
2. That she did not maintain a proper lookout for people
and objects upon the sidewalk where she was proceeding.
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3. That she ran suddenly and swiftly, and without giving
any warning of her intended action so that persons upon the
sidewalk could avoid her.
And in other respects to be shown at the trial.

IIUGIIES, LrrrrLE & SEAWELL,
p. d.

The following are the Interrogatories filed herein on the
26th day of July, 1930:
._~N~~£.~9G4-_~0ill~

· ~~~~ -~--- .

-C--- --

PROPOUNDED TO ONE OF
JJEFENDANTS.

Marjo:rie Elizabeth Phelps, who sues by V. L. Phelps, her
next friend, plaintiff. calls upon Western Union Telegraph
Company, Incorporated, and the manager of the Norfolk Ofifice of the Western Union Telegraph Company, Incorporated,
to answer upon oath the following interrogatories to be used
in evidence on behalf of said Marjorie Elizabeth Phelps. who
sues by V. L. Phelps, her next friend, at the trial of this case:
· page 8

~

Interrogatory #1: What rules, if any, has the
Western Union Telegraph Gompany, Incorporated,
or the manager of the Norfolk Offtee of the Western Union
Telegraph Company, Incorporated, passed, promulgated or
adopted with reference to when the uniforms of the messenger boys of said company shall be worn. when left at the office
of the company, how kept at said office, and the manner and
method of keeping the same. Produce a copy of these rules,
if any.

IntB'Trogatorg #2: State the time that Leslie Webb went
to work and finshed work for the company on- May 29th, 1930.
Produce the original time sheet showing the exact hour the
sa.id Leslie Webb began work and stopped work for the company on the da.y in question.
Interrogatory #3: State whether or not the company owned
the bicycle which was being used by the said Leslie Webb at
the time of the accident herein sued for, in whose name stood
title tq said bicycle, the agreement, if any, between the company and Leslie Webb for the purchase of the said bicycle,
the amount paid forthe same, the rate at which the said Les-

;~
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lie Webh was paying the company for said bicycle, the amount
paid thereon by the said Leslie Webb and the balanc-e, if any,
due by him.

Interrogatory #4-: S'tate the station or place of office
where the said Leslie Webb worked for the company ou the
day of the said accident, and if he worked at a sub-station,
whether or not it was his duty to report to the main office
before stopping work. and if he delivered messages, state the
time and where and to him he delivered the last message entrusted to him on the day of the accident.
· Interrogato·ry #5: State whether or not the said Leslie
Webb reported to the station to which he was aspage 9 ~ signed, or any of.fice of the company, after the accident on the day in question, and if so, for what
purpose, and what time he reported back to you.
And at another day, to-wit: In the Circuit Court afore.:
said, on the 28th day of J'uly, in the year 19·30:

~
~

J

''r

\;

../

~
~
\

-J
I

.....

.,__

'
.:

This day came again as well the plaintiff, by her attorneys,
l(elsey & J ett, as the defendants, by their attorneys, :Hughes,
Little & Seawell and .John C. Davis. and thereupon the said
defendant Western Union Telegraph Company, by its attorneys, objected to the plaintiff's Interrogatory No. 1 ~nd
moved the court not to require it to answer same on tlie
ground that it is irrelevant and immaterial, which motion
having been fully heard and maturely considered by the court
is sustained and said Interrogatory No. 1 stricken out, to
which action of tl1e court said plaintiff, by her attorneys, duly
excepted; and thereupon on motion of the said plaintiff. by
her attorneys, FrankL. Robart, a discreet and competent attorney at law, is hereby appointed g·ua.rdian ad lite1n to defend the interests of the infant defendant, Leslie ebb, herein; and thereupon the said defendant, Leslie Webb, by his attorney, pleaded the general issue to which the plaintiff replied
generally and issue is joined; and thereupon the said defendant. Leslie Webb, by his attorneys, and with leave ot
court, filed herein a statement of his grounds of defence and
his statement of his intention to rely upon the contributory
negligence of the said plaintiff; and thereupon the said plaintiff, by her attorneys, and with leave of court, filed
page 10 ~ herein a Bill of Particulars of her claim; and thereupon came a Jury, to-wit: J. E. Casey,],. 0. Jar-
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vis, F. C. Dance, R. D. Ruffin, C. A. Bayne, A. P. 8. Robinson
and A. F. 1\.ydelotte, who were sworn to well and truly try
the issue joined, a.nd having heard a part of the evidence the
said defendants, by their attorneys, thereupon moved the court
to declare a mistrial on the grounds of misconduct on the part
of one of the witnesses. which motion having been fully heard
and maturely considered by the court, is sustained and a mistrial declared; and thereupon J. E. Casey, one of the Jurors
aforesaid was withdrawn and the rest of the jurors from rendering their verdict were discharted from the further consideration of this case; and the further hea1ing is continued.
The following is the Grounds of Defense ~nd Defendant's
Statement of Plaintiff's Negligence, and Bill of Particulars,
!filed herein on the 28th day of July, 1930, by leave of the
foregoing order:

GROuNDS OF DEFENSE AND DEFENDANT'S STATE. -.
MENT OF PLAINTIFF'S NE·GLIGENCE.
The defendant, Leslie Webb, by his attorney, in response
to the can made npon him for g·rounds of his defense, states
the following, among others:
1. Tha.t this defendant has not been guilty of the breach
of any duty owing by him to the plaintiff in the premises.

2. That at the time of the said accident the said defendant
was not riding but was guiding his bicycle along
page 11 ~ the sidewalk because the roadway was in a very
bad condition and the accident was caused solely
by the negligence of the plaintiff herself.
And this defendant, before the trial of the case, states his
intention to rely upon the contributory negilgence of the plaintiff ~Iarjorie Elizabeth Phelps, as one of his defenses in this
case. and for grounds of such negligence alleges the following,.
among others:
1. TI1a.t she carelessly and negligently ran out upon and
on the sidewalk at the point where the accident ooourred and
thereby brought about .the collision.
2. That she did not maintain a. proper lookout for people
and objects upon the sidewalk 'vhere she was proceeding.
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3. That she ran suddenly and swiftly and without giving
any warning of her intended action so that persons upon the
sidewalk could avoid her.
And in other respects to be shown at the trial.
LESLIE WEBB,
By His Attorney.
JOHN C. DAVIS & FRANK ROBART,
p. d.

_

BILL OF PARTICULARS.
... --~-··--- ...

-- -

.

The said plaintiff, by her attorneys, for a bill of particulars in the above entitled matter, alleges as follows:
FIRST : Sne relies upon all of the allegations contained
in her notice of motion for judgment· filed in this cause.
SEOOND: She alleges that the expense for hospital bills,

doctors' bills and medicines, as a result of this aepage 12 } cident, will total at least the sum of $200.00.
THIRD: The plaintiff' was in no sense negligent at the
time of the accident in question, she being on the sidewalk
·where she had a right·to be, but on the contrary said injuries
were occasioned solely because of the negligence of the de..
fendants for the reasons set out in the notice· of motion for
judgment heretofore filed in this cause.
MARJORIE ELIZABETH PHELPS,
Who sues by V. L. Phelps, her next friend.

)

By: KELSEY & JETT,
Her Counsel.

And at another day, to-wit: In the Circuit Court a.fore ..
. said, on the 3rd day of November, in the year 1931:

This day came again as well the plaintiff, by her attorneys, Kelsey & Jett, as the defendant, Western Union TeleJ\ graph Company, Inc., by its attorneys, Hughes, Little & Sea\ well, and the defendant, Leslie Webb, by his attorney, John
C. Davis, and thereupon -came a Jury, to-wit: W. J. Avery,
\

'\
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C. J. ~Iontagna, J. S. Mcl{evitt, C. E·. Simpson, W. E. Wyatt,
J. B. Neathery .and T. Broughton, who 'vere sworn to well and
truly try· the issue joined, and having fully heard the evidence
at five o'clock P. !f. the hour of adjournment having been
reached were adjourned until tomorrow, Wednesday, morning,
November 4th, in the year 1931, at ten o'clock A. 1\f. for the
further consideration of this case.
page 13
·
1931.:

~

And at another day, to-wit: In the Circuit
Court aforesaid. on the 4th day of November,
.
•' --

-----

This day came again as well the plaintiff, by her attorneys·,
Kelsey & J·ett, as the defendant, Western Union Teleg-raph
·Company, Inc., by its attorneys, Hug·hes, Little & Seawell,
and the defendant, Leslie Webb, by his attorney, John C.
' Da~is, and pursuant to adjournment again came the Jury,
to-wit: W. J. Avery, C. J. l\:Iontagna, J. S. Mcl(evitt, C. E.
Simpson, W. E. Wyatt, J. B. Neathery and T. Broughton, who
·
were sworn on yesterday and having fully heard the evidence
and argument of counsel returned their verdict in the following words and figures, to-wit: "We, the Jury, find the verdict in favor of the Plaintiff against the two defendants Western Union & Leslie· Webb and .fix the amount $800.00.'' And
thereupon the said defendant, Western Union Telegraph Company, Inc., by its attorneys, moved the ·Court to set aside
the verdict of the Jury and g·rant it a new trial and further
moved the Oourt to set aside the· verdict of the Jury a.nd enter
judgment for this said defendant non obstante verd·icto, on
the grounds that the same is contrary to the law and the evidence, and the further hearing of which motion is continued.

J

Whereupon it is considered by the Court that the said plaintiff recover of the said defendant, Leslie· Webb, the sum of
Eight Hundred ($800.00) Dollars. as by the Jury in its verdict ascertained, with legal interest thereon from the date
hereof till paid, together with her costs about suit in this her
behalf expended.
page 14

r

And at another day, to-wit: In the Circuit Court
aforesaid, on the 5th day of January, 1932:

. This day came ag·ain as well the plaintiff, by her attorneys,
l{elsey & Jett, as the defendant, Western Union Telegraph
Company, Inc., by its ·attorneys, Hughes. Little & Seawell, and
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the motion for a new trial heretofore made herein by this
said defendant having been fully heard and maturely considered by the Court is overruled, to which action of the Court in
overruling said ~otion this said defendant, by its attorneys,
duly excepted. Whereupon it is considered by the Court that
the said plaintiff recover of the said defendant, Western
Union Telegraph Company, Inc., the sum of Eight Hundred
($800.00) Dollars, as by the· Jury in its verdict ascertained,
with legal interest thereon from tl1e 4th day of November, in
the year 1931, till paid, together with her costs about her suit
in this her behalf expended. to all of which this said defendant,
by its attorneys, duly excepted.
And thereupon the said defendant, Western Union Telegraph· Company, Inc., having sifnifiecl its intention of applying to the Supreme Court of Appeals of Virginia for a writ
of erorr and supersedeas to the foregoing judgment, it is ordered tl1at execution upon said judgment be suspended for
the period of sixty ( 60) days from the end of this term of
the Court, upon this said defendant or someone for it, entering into and acknowledging· a proper suspending bond before the Clerk of this Court in the penalty of One Thousand
. ($1,000.00) Dollars, with surety to be approved by
page 15 } said Clerk and conditioned according to law.
And now at this day, to-wit: In th~ Circuit Court aforesaid, on the 2nd day of February, 1932, the day and year :first
hereinabove written.
This day came again as well the plaintiff, by her attorneys,
Kelsey & Jett, as the defendants, by their attorneys, Hughes,
Little & ·Seawell, and the defendant, Western Union Telegraph Co., Inc., tendered its several bills of exception to ~er
tain rulings of the Court on the trial of the case, which said.
bills of exception are numbered consecutively from 1 to 5,
inclusively, and it appearing to the court that the said plaintiff has had reasonable notice in writing of the time and place
application would be made for the signing of same, they are
duly signed, sealed, and made a, part of the record of this
case. within.sixty (60) days from the date on which :final judgment herein was entered, to-wit: on the 5th day of January,
in the year 1932.
·
The following are. the Bills of Exception, numbered from
1 to 5, and filed. herein by leave of the foregoing order:
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page 16 ~ In the Circuit Court of the City of Norfolk, Virginia.
Marjorie Elizabeth Phelps, who sues by V. L. Phelps, her
next friend,
vs.
W·estern Union Teleg·raph Company and Leslie Webb.
BILL OF EXCEPTION NO. 1.
BE IT REMEMBERED that at the trial of the above entitled cause of M:arjorie Elizabeth Phelps vs. Western Union
Telegraph Company and Leslie Webb on Tuesday, November
3, 1931, after the jury had been sworn, the plaintiff and defendant introduced, respectively, the following evidence,
which was all of the evidence introduced. and the following
proceedings ensued:
page 17 } In the Circuit Court of the City of Norfolk,
Virginia.
}f. E. Phelps
vs.
Western Union Telegraph Company and Leslie Webb..
TESTil\tiONY.
Before Hon. A. R. Hanckel and Jury.
Norfolk, Virginia, November 3, 1931..
Present: :Niessrs. l{elsey & J ett for the plaintiff. Messrs.
Hughes, Little & Seawell (Mr. Seawell) for Western Union
TelegTaph Company. Mr. John G. Davis for Leslie Webb.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.
page 18 ~

1\tir. Jett: I would like to call for Leslie Webb,.
and put him on as an adverse witness ..

LESLIE WEBB_,
one of the defendants, called as an adverse witness by the
plaintiff. being duly sworn, testified as follows:

- --

----~----------.
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Examined by 1\{r. J ett:
Q. Your nam-e is Leslie "\Vebb!
A. Yes, sir.
Q.. Where do you live Y
A. 708 West Liberty Street, Berkley.
Q. You were living at that address on May 29, 1930, were
youY
A. Yes, sir.
Q. Where are you employed nowY
A. With Bell, a f.ellow over in Berkley who delivers samples
and advertising?
Q. Where were you employed ~Iay 29, 19·30 Y
A. Western Union Telegraph Company.
Q. You are one o.f the defendants in this case of Marjorie
Elizabeth Phelps against Western Union TelegTaph Company,
are you nott
A. I am for the Western Union.
Q. I understand that all right, and I don't doubt tha.t at all,
but I am asking you if you are not being sued along with the
Western Union, regardless of who you are forY
page 19 ~ A. Yes, I suppose I am.
·
Q. How old are you 7
A. I am now sixteen years old.
Q~ Do you know little Marjorie Elizabeth Phelps!
A. Yes, sir.
Q. It is a fact you had a collision, or the bicycle which you
were operating had a collision, with her on the afternoon of
:May 29, 19307
A. We· had an accident with a bicycle, but I was not riding
it.
Q. That accident took place in the seven hundred block of
West Liberty Street, in Berkley, did it not Y
A. Yes, sir.
Q. The accident took place on the sidewalk rather than out
in the street, did it not Y
A. Yes, sir.
Q. Do you rooall a line that runs between the Phelps home
and the Lowe. home, very near the corner of Mulberry Street
and West Liberty StreetY
A.. A laneY
Q. Yes. Isn't there a lane between those two houses Y
A. There is a. driveway.
Q. May I suggest the driveway is not between the Lowe and
Phelps homes, but between the Lowe home and the home
furthest on; isn't that true Y
·
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page 20

~

"

A. Yes, sir.
Q. Isn't there a little, narrow lane between the

Lowe home and the Phelps home?
A. Yes, sir, there is one there.
·
Q. Now, the accident occurred about opposite the Phelps
home, or very close to the corner of the Phelps home, and this
little lane, did it not Y
A. Yes, sir.
Q. The accident occurred in the afternoon of this date, May
29; _1930; is that right?
.A. What did you say?
Q. The accident occurred in the afternoon f
J.l. 1res, sir.
.
· Q. Of May 29, 1930?
A. Yes, sir.
Q. You don't know just what time the accident occurred. do
youY
A. No, sir, I don't.
Q. You don't know whether it was three o'clock. or four
o'clock, or five o'clock; yon didn't have any watch on youY
A. No, sir.
·
Q. Do you know how many telegrams you delivered for the
Western Union that day?
A. No, sir, I don't.
Q. You had been delivering telegTams for them that dayf
A. Yes, sir.
.
Q. Now, do you know to whom you delivered-the last telegram on that day Y
·
page 21 ~ · .A.. No, sir, I don't.
Q. You don't remember that Y
A. No, sir.
Q. Now, where was the little Phelps girl when you first
saw her?
A. Right in front of my bicycle.
Q. You did not see her until she was right in front of your
bieycleY
A. No, sir.
Q. As to where she came from, or where she was going to
you don't know Y
A. Only what the little Lowe boy was telling me.
Q. You personally don't kno.w where she 'vas coming from f
A. No, sir.
Q. And you don't know where she was going toY
~ A~ No, sir.
Q. You were headed down towards your home from Mulberry Street; is that right!
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A. Yes, sir.
Q. You were proceeding in a general westerly direction,
or do you know that T

A. Yes, sir, I know that.
Q. Were you riding the bicycle?

A. No, sir, I was not.
·Q. What were you doing with the bicycle?
A. I was looking at the back tire. It had gone
page 22 ~ flat; I had punctured it, and I was pushing it along
the sidewalk. straddle the back fender, and was
looking down at the wheel to see where the puncture was, and
I looked up, and little l\Iarjorie Phelps was running towards
my wheel, and I tried to get out of the wa.y but it was too late.
Q. Do you mean to say you had not been riding the bicycle
on the street at all?
A. Not in Berkley.
Q. vVhere had you stopped f
A. When I got onl\f ulberry Street. When I got on the curb
I punctured it, and I stopped it on the corner.
Q. What corner?
A. l\1:ulberry .Street and J..~iherty.
Q. And you say from then on you were astride the rear
wheel?
A. Yes, sir.
Q. With your hands over on the handlebars, shoving the
bicycle along?
A. Yes, sir.
Q. There is no doubt about that in your mind at allY
A. There is no doubt.
Q. ·Your rate of speed, of course, would naturally be very
slow doing that, wouldn't it¥
A. Yes, sir.
Q. You would not go as fast as an ordinary person could
walk under those conditions?
A. No, sir, I don't think you would.
page 23 } Q. And yet you tell the jury, proceeding under
those conditions, little !-Iarjorie ran out and ran
into ·your bicycle. and hit it with such force as to break her
leg and to put two gashes over her eye; is that right?
A. Yes, sir.
Q. You· had a talk with lVIrs. Phelps, the mother of this little girl, at her home, in company with two representatives
from the \Vestern Union, about two weeks after this accident
occurred, did you not?
A. Yes, sir.
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Q. You know it is a fact, at that time_, that these ge~tlemen
from the Western Union, who were with you, made the suggestion that you were off duty; that is right, isn't itY
A. Yes, sir.
Q. And ~{rs. Phelps asked the question if he was off duty
why he had any uniform on; do you remember that Y
.A. Yes, sir.
Q. And they said you were not in uniform, and Mrs. Phelps
said ''There is Leslie, or 1\{r. Webb, ask him''; do you remember that conversation Y
A. I didn't tell her I was in uniform.
Q. Did he tell her you were not Y
A. He said I had on my trousers that day, but I had checked
my cap out at the of;fice.
Q. I am trying to find out the conversation between Mrs.
Phelps and the gentleman from the Western
page 24} Union? ·
·
.A. H.e was trying to inform her that I was. not
on duty at the time of the accident occurred.
Q. Didn't you tell the gentlemen from the Western Union,
in the presence of Mrs. Phelps and a lady who was there,
that you had forgotten your locker key and had gone home to
get itY
A. No, sir.
Q. You didn't tell them that 1
A. No, sir.
Q. Do you mean to tell that there was nothing said about
the locker key at all!
A. There was nothing said about it.
Q. You are required to carry a locker key?
A. Yes, sir.
Q. And you are required, under the rules of the Western
Union, to change your Western Union uniform and your cap
before you go off dutyY
A. Yes, sir.
•
Mr~ Seawell: I object to that line of questions as immaterial and irrelevant. What he may be required to do. about
his clothing has nothing to do with the accident.
.
The Court : No, not unless he was wearing them at the time
-unless he was inadvertently doing it.
lVfr. Seawell: Exception.

page 25 } By Mr. J ett:
Q. You hadn't done it on this occasion, at the
time aooident occurred?
·

W~stern

Union Tel. Co. v .. ~I. E .. rhelps,.etc.

31

A. I hadn't taken my trousers off, but I had my cap.
Q. Yon had your c~p Y ·
A. Yes,· sir.
.
Q. When you say you 11ad. your cap, you mean you didn't
have your regular Western Union cap on at the time the acci~
dent occurred!
·
A. No, sir, I didn't.
Q. ·What kind of cap did you have on? ·
A. A -civilian -cap-a black dotted straw cap.
Q. ·vvhat do you meap, ·by a straw ea:pY
·
.
A. I don't know exa-ctly- how ·you ·would describe it, but it
was a black-black and wl!ite dots. on it, and maqe of straw..
Q. It was nothing at all like a Western Union capY
A. No, sir, not at all.
.
.
Q. Describe to the jury hqw a Western Union cap is made Y
A. It is shaped something like a police officer's cap, .only
it is brown and it has a black brim.
Q. The black brim is celluloid?
A. Yes, sir, and it has -a shield across it with "Western
Union'' printed ·in black, and between ''Western'' and
''Union" there is a number, whatever your number is.
·
Q. Do you mean of each individual messenger. boy! _
A. Yes, sir.
page 26 } Q. What was your number Y
A. No.3.
Q. What was the rest of your uniform that you wore at
the time of the -accident Y
A. I ha.d on a Western Union shirt and tie, and we are
allowed to wear them home. They give us three of those to
take home and put a clean one every other day, and the trousers we are supposed to take off.
·
Q. Had you taken them off on this occasion Y
A. Yes, sir.
·Q. Were the trousers short trousers with leggings Y
A. Yes, sir.
Q. What kind of leggings?
A. Canvas.
Q. Did you have on your leggings on this occasion;
A. Yes, sir, leather leggings.
Q. Whose bicycle was it you were riding?
A. The bicycle belonged to me.
Q. Who did you buy it from?
A. The Western Union.
Q. Do you mean to tell the jury you had finished paying
for it at the time the accident oocurred!
·
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.A. Yes, sir.
Q. When did you finish paying for it f
A. I don't remember, but about ·a week or two weeks after
I finished paying for it.
page 27 ~ Q. Did you have a Western Union sign on it at
the time the accident occurred f
.A. Yes, sir.
Q. Where is that sign?
A. I turned it back to the Western Union when I quit ..
Q. ·where did you carry the sign t
A. Carried it on the crossbar.
Q. Do you mean the handlebar Y
A. Under the seat.
-Q. On the pedalbarf
A. No; it runs under the seat.
Q. That was on there at the time· of the accident Y
A. Yes, sir.
CROSS EXAl\IINATION.
By Mr. Davis:
Q. How old are you Y
A. I am sixteen years old now.
Q. Yon were :fifteen at the time of the accident. were you
not?
A. Yes, sir.
Q. You say you had the back tire punctured; how far was
it from the scene of the accident that the back tire 'vas punctured, and how far had you gone after the puncture?
A. I had gone about twenty-five or thirty feet.
Q. The street you live on is all rough cobblepage 28 ~ stone in the middle of the street, is it not?
.A. Yes, sir.
· Q. What is the part of the street that anybody with a baby
carriage or bicycle uses Y
.A. The sidewalk.
Q. And that is rough dirt. too, isn't it?
A. Yes, sir.
Q. And you say the back tire was punctured, and you were
pushing it along f
.A. Yes, sir.
Q. How did you collide, and how did you get the little girl's
leg broken?
A. All I know is when she hit the handlebar it knocked
her and I over, and we both went under the pedal.
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Q. After the accident what did you do with the little girl Y

A. I picked her up and put her on the porch, and I sent
for her mother and she didn't come, and I sent the second
time and she came.
Q. You are all neighbors Y
A. Yes, sir.
Q. And were quite friendly at that time, at least!
A. Yes, sir.
Q.. How long did you stay with the little chlid!
A. I stayed about ten minutes.
Q. Did you ever return to the office that night f
A. No, sir, I~ did not.
.
page 29 } Q. You say the little child was running out; who
was running after the little child Y
A. Little Bonney Lowe.
Q. How old is Bonney Lowe 7
A. I don't know, but about her age.
Q. What time did you quit that night?
A. I couldn't tell you the definite time.
Q. After you had quit, what did you do? Did you stay
around any time Y
A. I went directly home.
I

E..~amined

by n£r. Seawell:

Q. Leslie, what was your number at the Western Union Y

.A.. No. 3.
Q. Something was asked you by Mr. Jett about the ownership of this bicycle; I show you this paper, and ask you whose
name that is signed there 1
A. That is my own handwritng to my name.
Note: The paper is handed to

~{r.

Jett.

By Mr. Seawell:
Q. What is that paperY
'·
A. It is a contract signed by me saying that I would buy
that wheel and pay for it.
Q. How much were you to pay?
A. I was to pay $18.00 for it. I paid $5.00 down and there
was $13.00 more to pay.
Q. This memorandum on the bottom-are those
page 30 } the dates of your payments?
A. Yes, sir, they are the dates of my payments.
Q. And it is also signed J. T. Webb; who signed thatY
A. My father.
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1\'Ir. Seawell: This is one of the papers called for by the
plaintiff. and I offer it and ask that it be marked.
Note: The pa.per is filed as Exhibit No. 1.
Examined by ll'Ir. Seawell:
Q. Leslie, at the time of the accident where were you going?
A. I was going home.
Q. And you had almost reached your home, I understand, in
Berkley?
A. Yes, sir.
Q. What office did you work at-which oueT
A. I worked a.t the main office on West }ffain Street.
Q~ And how long· had you been working with the Western
Union at that time7
A. I had been with them about five or six months.
Q. When did you lep.ve them afterwards, do you remember?
.A. No, sir, I don't exactly know. It was about a month
a.nd a half or two 1nonths later I left.
Q. And you went on another jobt
A. Yes, sir.
Q. I hand you these slips.

Mr. Seawell: Also, if your Honor please, plainpage 31 ~ tiff's counsel called for these slips.
Q. (Mr. Seawell) I ask yon what they areY
A. These slips are the time slips and the check sheets that
are put down so that the message, when I carry out a message, I can stamp the time I leave the office, and I stamp the
time when I come back in, to let them know how long it takes
me to take the message and how long I am gone. These zones
on hereQ. (Interposing.) I am" g·oing to ask you about that in a
minute. These are your time sheets for May 29, 1930, Messenger No. 3?
A. Yes, they are mine.

Mr. S'eawell; I ask that they be marked.
Note: These are filed as Exhibit No. 2.
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By Mr. &awell:
·
Q. I see here "Time out"; here is a stamp "May 29 P. M.
3.28 time out". "\Vhat does that mean Y
A. That is the time I checked out to take that message.
Q. And on the back of it is "1930, J\1:ay 29, P. M. 3.49".
What is that!
A. The time I checked hack in from taking the message.
Q. Where are those time· checks kept 1
.
A. The machine is kept on the -counter where every boy
can use it.
Q. Then, as you stamp these what do you do with them~
A. Pass them to the· delivery cle.rk, and he has a
page 32 } place where he puts them.
Q. You say you worked at the down town office
on Main Street; what territory did you have to work in 7
A. The down· town section.
Q. I notice at the bottom of these things there is a thing
-called "Maximum Zone'', and letters "A, B, C, D, E·' ', and
so on; what does that mean?
A. More of a mileage· than anything else. The '' .B',. zone
is quarter of a mile.
Q. The '' B'' zone, with the red dot in it, means quarter of a
mile, the zone within which you handle those messages Y
A. Yes, sir.
Q. Does that apply to each one of these 1
A. No. sir. The higher it goes the further you go.
Q. I am trying to find one that has not a '' B '' during that
day. Here are two of them early in the morning, one at 7.36
A.M., one at 7.15, all "C" zone; how far is "0" zone?
A. That is half a mile. "..0" zone would be half a mile.
Q. ''B'' is a. quarter and '''C'' halft
A. Yes, "C" is about half a mile-just about.
Q. Did you have any messages to deliver in .South Norfolk
or Berkley?
A. No, sir, I did not.
Q. At the time tha.t this accident happened, did you have
any messages to deliver or piek up for the Western Union Y
A~ No, sir, I did not.
page 33 ~ Q. What time did you check out, do you remember?
A. No, sir, I don't know the exaet time I did check out.
Q. This seems to be your last sheet; can you look at that
.and see what time you made your last delivery-checked in
from the last deli:v:ery Y
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Mr. Jett: Do you want to show his signature!

Witness: The last time I cheeked in a.t 3 :58; I ch~cked out
at 3:50.
Mr. J ett: If your Honor please, I am looking a.t the slip
that the. witness has been referring to in giving his testimony
and I see nothing on there that identifies this witness with the
slip. His name is not mentioned on there, as far as I can
see. .

By Mr. Seawell:
Q. On each slip I notice "Messenger No. 3"; I asked you
once before, and probably counsel didn't hear me, what your
number was y
.
.A. No. 3.
Q. And these are your slips?
.A. That counts my name with that number.
Q. Leslie, you say you did not have on a Western Union
cap at the time, but had on your own capY
A. I had on my own cap.
. Q. How were you paid Y Were you paid by a salary for the
time you worked or by the message!
A. We 'vere paid commissions on the number of
page 34 ~ messages that we took out, and where they were
. going.
Q. You were only paid for the messages you took out and
brought in?
A. Yes, sir.

RE-DIRECT

EXA~IINATION.

By Mr. Jett:
Q. What year were you born Y
A. I was born in 1915.
Q. What dayY
A. 23rd day of April.
Q. Where did you get your instructions-from whom did
you get your instructions to the effect that the '' B '' zone you
justt testified to represents the distance of quarter of a mile
and th~ "C" zone, I believe you said, covers the territory
of about. half a mile, I think was your answer f
A. Yes, sir.
·
Q. WhP-re did you ·get those instructions from Y
A. We have a map at the office that covers that, that will

,

-----
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show you the mile-age of it, and it will show you the distance
between zones.
Q. .About how m-any telegrams did you average in a da.y
over theret
.A. It all depends on how the business was.
Q.. Well, give us some idea f
.A. I have no idea. how many I could deliver.
page 35 ~ Q. Don't you know about how many you averaged' vV-as it ten, or one hundred or two hundred Y
.A. No; maybe some days it was thirty and maybe fifty some days, and maybe not over ten or fifteen some days.
Q. These yellow slips that have just been handed to you
by counsel for the Western Union, designated as "Route record'.', there seems to be nineteen of those yellow slips clipped
together; what do those slips represent f Do they represent
the various messages you delivered on this particular date?
.A. Each one of those numbers represents the messages
I carried out.
Q. Did you deliver or carry out all the messages represented·
on those particular slips that dayY
.A. Yes, sir.
Q.. Look at them and see?
.A. (Witness does so.) Yes, sir.
Q. Now. did I understand you to say about thirty messages
would be a fair average, or what did you say along that line?
.A. If you went along it would be about forty-five messages
on an average, a good average would be about forty-five messages.
Q. .A da!?
.A. A day.
Q. Do each of those numbers on each of these yellow slips
indicate a different message?
page 36 ~ A. They indicate a different message, yes, sir.
Q. On the first slip I show you there appears to
be four numbers; is that right?
A. Yes, sir.
Q. That would indicate that there were four messages covered on that slip?
A. Yes, sir, carried out.
Q. And on the next there appears to be only one; is that
right?
A. Yes, sir.
Q. There are nineteen yellow slips accPrding to my calculation?
-.A. Yes, sir.

----~
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Q. I wish you would take those slips, Mr. Webb, and count
the va:r:ious number of messages you apparent~y delivered on
this one day, if your testimony is right, and tell the jury how
many they amount to?
·
A. How mu~h money is there Y
The Court: Can't you count them f
l'lr. Jett: Yes, sir.
The ·Court: Anybody that knows arithmetic can count
them.
By Mr. Jett:
Q. (Counting); forty~six-is that rightf
A. 1:es, sir.
Q. So there were forty-six messages you delivpage 37 ~ ered on that day; is that right Y
A. Yes, sir.
Q. What does the little red dot, which appears to be on
a good many of these messages. indicate?
A. It is the dot the delivery clerk puts there to indicate
the end of the messages and there were no more to go on that
sheet. After that dot is put there, there were no more to
go on that sheet.
Q. How is it on some sheets you only put one message and
on others you have four or five?
A. There was only one message on that sheet.
Q·. They give you only one message when you, leave the offlee; is that right!
.A. Yes, sir.
Q. Now, if I understand your testimony correctly, you said
it was against the rules to go home in uniform; is that right r
A. Yes, sir.
Q. What is the penalty that they impose on you for going
home in uniform f
A. Either fire you or lay you off for two or three days.
Q. Dock you in you.r pay for two or three days, or something like that?
.A.. Yes,. sir.
Q. Now, referring again to these yellow slips designated as
''Route records", the time placed up here in this first space
under the title ''Time out'' is the time that they
page ~8 ~ stamp when you go out with a message; is that
right?
A. Yes, sir.
Q. The time down below here is the time that they stamp
when you come back with a message; is. that right!
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.A. Yes, sir.
Q. Now, referring again to this bunch of slips that has
been introduced in evidence by counsel for the Western Union,
I show you a route record for this date, namely, May 29, 1930,
showing you went out "Time out 3:28 P. M.".
.A. Yes, sir.
Q. I sh<>w you another slip on the back, at the plaee which
you say designates "Time in". and for the same day it says
"Time in 3.29 P. M.;" is that right 7
.A. ·Yes, sir.
Q. How can you explain to the jury you went out at 3 :28
P. M. and yet came in at 3:29, a minute later?
A. These .two sheets were taken out at the very same time.
This was taken out when this was taken out. You stamp this
at 3:28. ·
Q. That is the time you went out 7
.A. Yes. The messages, some of them, will lay on the desk
three minutes before they send them out.
Q. You had on that slip five messages to deliver, didn't
you?
.A. Yes.
Q. Now, if that be the cas~, if you didn't get the
page 39 } messages until 3 :28 to take them out, and you had
four to deliver, how could you be back and stamp
·
in at 3 :29-one minute later?
..
.A. I don't know the name of that company but it is on
W-est 1\fain Street and it just takes a minute to cross the
street to them.
Q. You had four on there, didn't youY Go back to this
slip again, and see if they hadn't given you four messages
at 3:28?
.A. Yes.
Q. And they all go to different places?
.A. I don't know whether they all went to different places,
or not.
Q. There is nothing there to show that they went to the same
place, is there?
.A. No.
Q. If you had four messages to deliver, and you checked
out, according to--the stamp. at 3:28, how in the world did you
get back to stamp in at 3 :29-one minute?
A. The only way I >Can account for it is all messages went
to one place.
At 1:30 a recess was take~ until 2:45 for lunch.
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.A.E:'TERNOON SESSION~

Norfolk, Virginia, November 3, 1931.
The court met at the expiration of the recess.
Present: The same parties as heretofore noted.
LESLIE WEBB,
one of the defendants, who was called as an adverse witness
by the plaintiff, took the· stand for further direct examination, and testified as follows :

Examined by lVlr. J ett :
Q. M·r. Webb, if I understood your testimony correctly, the
terirtory that you boys with the Western Union worked is
laid out in zones; is that right¥
.A.. That is right, yes, sir.
Q. ''.A'' zone, as I understand it, is closest to the of.:fice ;
is that right?
.A. Yes, sir.
Q. ''B'' is the next, and ''0'' the next. and so on?
A. Yes.
Q. I believe yon testified ' 'B '' zone covered territory of
about quarter of a mile from the office 1
A. Yes, sir.
Q. And "C" about half a mile·?
A. Yes, sir.
.
Q. And ''A'' zone, I suppose, would cover immepage 41 } dia tely around the office Y
A. Yes.
·
Q. Or about quarter of a mile from the office, or 'vhere
you connect with "B" zone; is that rig·ht?
A. Yes, sir.
Q. I ask you to look at these slips which you have here, and
look at this slip which checks you out at 3 :28, and which you
told the jury you delivered five messag·es according to that
slip, and which you have, by explanation of your speed, said
it was all at the same time, and ask you if that is in '' B ''
zone?
A. (Witness looks at slip.)
Q. Answer "Yes" or "No".
A. They are all in '' B" zone.
Q. So this one, in which you had so much speed on, you
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didn't take in the neighborhood of the ofooe, but had to go
somewhere about quarter of a mile from the of·fiee 1
A. Yes.
Q. By the way, how long does it take you on your bicycle
to go from your home to the main of;fiee of the· Western
Union?
A. From my home to the office 1
Q. Yes.
.
A. The average time I can go it in about ten or fifteen minutes.
Q. Who put these numbers up in the top righthand corner
of these various slips?
A. The delivery clerk.
page 42 ~ Q. I believe you told us that your number was
No.3~

A. Yes, sir.

CJ. J.Jook at this slip which checks you out at 3:23, and see
if you· do not find that that was first numbered 10, and then
the number changed to No. 3!
A. Yes, sir.
Q. You don't know why that was done, of cousse1
A. No, sir. I do not.
Q. No. 10 is, of course, some other boy but not you?
A. Some other number.
, Q. Now, :Nir. \¥·ebb, you said you stayed with the Western
TJnion about four months; am I right about that?
A. Refore the accident I stayed with them about four or
five months.
Q. Yon stayed how long after that 1
A. Two or three months.
Q. So you were with them altogether· about s1x or seven
months?
A. Yes, sir.
Q. It is customary, is it not, when you deliver a message
to have the party receiving the message sign it 1
A. Yes, sir, they require it, but in the down town section
they do not require it. It is not necessary.
Q. You usually do it when you can get a signature?
A. Yes, sir, when they will sign.
.
.
·
Q. I ask you to look at this bunch of receipts
page 43 ~ which you have testified about, and which I thin}{
you say totaled forty-six telegrams which you de·
livered on this date. and see how many of those forty-six tele·
grams have been receipted for1
A. There are six.
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Q. On the last slip you have here showing the time at 7 :17
A. M., how many signed for on that oneY
A. There are four.
Q. Where are the other two T
A. There is one there, that is five.
Q. Wait a minute before you leave that; whose name is
that 1 See if it don't spell the word ''number'' Y Isn't that
correct!
A. Yes, sir, I think so.
Q. That reduces it down to four¥
A. Yes, sir, and that is mailed.
Q. So only four signed Y
A. The man at the post office signed it.
Q. There is no signature thereY
A. No; he just puts '' 1\tiailed'' there.
Q. vVho puts that downY
A. The fellow who stands at the window.
Q. So out of forty-six telegrams you delivered on this dl!Y,
although it is customary to have them signed, you tell us orily
five have been signed for.

Mr. Seawell: I object to the evidence; that is no testimony
that they all sign, but sometimes they do.
.
page 44 ~ The Court: I understood him to say that sometimes they do and sometimes they do not. The
question I do not think is a fair question.
'Note: The testimony on this point is read.
Mr. Seawell: That is just what I thought ..
Mr. Jett: That is all.
·CROSS EXAMINATION.

!

By Mr. S'eawell:
Q. You were asked something about the practice of stamping the time on these things; how many time machines were
there back thereY
A. There were three.
Q. Is it anything unusual about there being a minute difference in them?
A. Sometimes they are wrong; sometimes one is a minute
ahead of the other.
·Q. Do yon know how they operate-when they change t
A. The stamp?
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Q.. Do they change it on the second. or on the minute?
A. On the minute.

.

Q. You say it takes you about ten or fifteen minutes to ride

home on your bicycle Y
A. Yes, sir.
Q. You were asked a good deal about the messages which
were checked out at R:2R P. M.; there were five of
page 45 } them, I think. Do you remember now where those
:five messages went toY
·
A. No, sir, I do not.
Q. And you don't remember how far in the quarter of a
mile zone they extended. do you Y
A. No,·sir.
Q. You don't kriow whether they ·went very close to the
Qf.nce, or may have been quarter of a mile from_ the office Y
A. Certainly not.

By Mr. Davis:
Q. Are you interested in any way in the Western Union
at the present time 7
A. Sir?
Q. Have you any interest in the Western Union at the present time!
A. Yes, sir.
Q. What kind of interest f
A. I like the people. When I work with people I work with
them.
Q. Have you any stock in it, or do you work with it now?
A. No, sir.
.
Q. Was any promise made to you for helping them in any
wayY
A. No, sir.
0

page 46 }

DR. G. W. .SIMPSON,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
0

Examined by Mr. J ett:
Q. Dr. Sim"Qson, will you tell the jury your initials and
address?
·
A. Simpson, G. W.; 134 East Berkley Avenue.
Q. You are a practicing physician in the City of Norfolk t
A. Yes, sir.
Q . .And have been for a good many year-s 1
A. About seven years.
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Q. Doctor, do you know this little plaintiff, Marjorie Elizabeth Phelps?
.A. Yes, I do.
Q. Were you called in to attend her for an injury which
she received on May 29, 1930?
A~ Yes. I was.
Q. Will you explain to the jury, please, just about what
time you arrived and what examination you made and what
your examination disclosed?
A. I couldn't say exactly the time I arrived.
Q. Let me interrupt you. Did you go the same day that she
was hurt, or do you know~
A. I don't remember whether the same ~ay or fhe day following. She had a fracture of the right leg just above the
ankle. It was a:n irregular transverse .fracture. I saw that
she had a fracture, and sent her to the hospital for
page 47} an X-ray. The next day I put the leg in a plaster
cast, a high cast extending above the knee. This
cast was left on for four weeks, after which time it was taken
.
off, and good union found.
Q. Now, in the terms of a laym·an. when you say the right
leg was brokeri, tell us how many bones were broken~
A. Both bones.
Q. Where was that break~
A. About an inch and a half above the ankle joint.
Q. And when you say ·both bones, do you mean the main
bone which runs down the leg and the smaller bone?
A. Yes.·
Q. You, of course, set that, I suppose?
A. Yes.
·
..
Q. You put it in a plaster of Paris cast?
A. Yes.
Q. I understood you to say you took her to the hospital and
had an X-ray taken T
A. Yes.
·
Q. Doctor, will you look at this ·X-ray plate and tell us if
that is the X-ray photograph taken of this little girl's injury?
A. Yes: it shows the fracture.
_
Q. Will you take that to the jury, and explain to the jury
just where that break is?
. _
.
A. Both bones-you can see the fracture through
page 48 ~ the larger bones and also the smaller one.- Here
is the joint. It is about an inch and a half above
the ankle joint. ·
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Note : The plaintiff, 1\Flarjorie Phelps, is ealled to eome to
the witness.

Q. This is the little girl, is it not 1
A. Yes.
Q. Will you show this little girl's leg to the jury, and tell
the jury whether or not here has been any permanent injury
to that leg, and, if so, what it is?
,
A. (The plaintiff is placed upon a table in front of the jury.)
Put your feet together. Here was the fracture, about here.
There is a slight bowing there.
·Q. What effect, if any, does it have on her gait or walk¥
A. I don't think it has any effect.
Q. In other words, the only permanency you see is a. slight
bow in the right leg¥
A. Yes.
Q. After you took her leg out of the plaster of Paris cast,
was she able to go around or get around to play then, or did
she still have to be incapaeitated for sometime?
A. She was incapacitated for about a·month afterwards.
Q. Was there any other injury other than the leg injuPy?
A. She had a slight laceration over one eyebrow, and her
eye was blue and bruised.
page 49}

CROSS EXAMINATION.

By Arfr. Davis:
Q. The bones have lined up in excellent position, haven't
they?
A. Yes, they are.
Q. And healed perfectly?
A. Yes.
Q. What was the period of her disability as the result of
this?
A. The cast was on about four weeks, and I should say
about eight or ten weeks altogether.
Q. She could walk around after the four week period Y
A. Not immediately, but soon after.
Q. Is four weeks the usual.period for the healing· of a bone?
A.. It depends upon the age.
,
Q. A child of her age, is that about the usual period?
A.
Q.
A.
Q.

·Yes.
Normally it is about six weeks disability, isn't it?
That is a little short. I should say eight to ten.
You say the only effect which is in any way permanent
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is a slight bowing; there is normally a slight bowing at that
portion of the leg, is there not Y
A. Yes.
Q. Nature has given it that?
A. Y€s.
Q. A straight leg would ·be a deformity, wouldn't
page 50} it!
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Jett:
Q. Do you mean to say there is no more bow in the right
leg than the other Y
A. No ; I think there is a little more.
By Mr. Seawell:
Q. That bowing is so slight it would hardly be noticeable
to the ordinary layman f
A. I think the ordinary layman could tell which leg was
br~en.
Q. By observing it closely Y
A. Yes:
Q. But unless you did observe it closely you couldn't tell,
could youY
A. No.
Mr. Jett: We would like to offer the x-ray plate in evidence.
Mr. Davis: There is objection to that.
page 51 ~

GEORGIA SULLIVAN,
a witness on behalf of the plaintiff, being duly
swo!ll, testified as follows :

Examined by Mr. Kelsey:
Q. Your name is Georgia Sullivan Y
A. Yes, sir.
Q. How old are you, Georgia!
A. Fifteen.
Q. Do you go to school Y
A. Yes, sir.
Q. Wheref
A. Ruffner.
I

•

:
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Q. Were you going to Ruffner High school on May 29,

1930?

.

.

A. Yes, sir.
Q. Were you there that dayY
. A. Yes, sir.
Q. What time did you get out of school on May 29th 7
A. Three o'clock.
Q. And wP.en you got out of school did you start home immediately, or did you stop anywhere?
A. I went to my locker and got my bag and come on out.
Q. Where do you live Y
A. Liberty .Street.
Q. In Berkley Y
A. Yes, sir.
Q. What is your number, do you remember!
A. 813 West Liberty.
Q. Did you leave at the usual time on May 29,
.page 52 } 19307
A. Yes, sir.
Q. Who left with you Y
A. Louise Bland and Elizabeth Tarkenton and Katherine
Kelley.
Q. How long does it ordinarily take for you to walk from
school? I suppose you walk!
A. Yes, sir.
Q. How do you go?
A. Around by Jackson Park and Union Station and across
the bridge a~d down Main Street to Berkley Avenue and on
down Liberty Street.
Q. How long does it usually take you to walk from Ruffner High school to your homeY
A. About half an hour.
Q. On this day did you proceed to go home rubout as usual?
A. Yes, sir, except I was walking a little faster.
Q. Why were you walking a little fa.ster?
·
A. Because Louise and myself had an argument, and I
got ahead of her and walked faster.
Q. Where did you have your argument f
A. On the bridge.
Q. And from there you walked faster until you got home 7
A. Yes, sir.:
Q. How were you walking-together, or one ahead of the
other?
A. Katherine and myself were ahead of Louise and Elizabeth.
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Q. I am speaking of after the argument?
A. I was ahead.

Q. When did you :fi~st see Leslie Webb that day,
if at all f
A. When he was coming around the corner of l\1:nlberry.
Q. Mulberry and what street?
A. Li:berty.
Q. Where were yon at the time yon saw him f
A. I was getting ready to turn the corner.
Q. Were you on the sidewalk or in the street f
A. On the sidewalk.
Q. Where was Leslie Webb?
A. He was on the sidewalk, too.
Q. What was he doing?·
A. Riding his bicycle.
Q. Did he pass you f
J\. Yes.
Q. Wl1at attracted your attention t,o him?
A. He just passed me.
·
Q. He passed you while you were on the sidewalk f Where
were you at the moment he passed yon?
A. Right on the corner.
Q. What corne.r
A. Corner of Liberty and Mulberry.
Q. Did you notice him from then on T
A.. Yes; he was right in front of me.
Q. How fast 'vas he going, or do you know?
A. He was going right fast.
.
page 54 ~ Q. vVhat do you mean ''right fast''?
A. He was going as fast as I can run.
Q. As he passed you at the corner, tell the jury, in your
own words, what happened Y
A. When he passed me at the corner I stepped aside on
the curbing and he went on :by. The little Phelps girl ran
tout of the alley, and he ran over her, and I didn't stop but
went on home.
Q. Why didn't you stop?
A. I didn't think she 'vas hurt bad. She was not crying
much, and I went on home.
Q. Was he riding the bicycle or pushing it?
A. Riding it.
Q. How was he riding it?
A. Standing up pumping it.
·
Q. Did you notice whether or not he had his uniform on?

- - - - - - - --------------
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Davis: I object to that.

By Mr. Kelsey:
Q. How was he dressed!
Mr..~eawell: Now, if your Honor please, I object to that
for the same reason, that it is immaterial.
The Court : I overrule the objection.
1\fr. Seawell: Note an exception.

Bp Mr. l(elsey:
Q. How was he dressed 7

page 55
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A. He had on his Western Union pants and leggings and shirt and cap.

1\fr. Seawell: It is understood I object all the way through f
The Court: Yes, that is all right.

By 1\fr. I(elsey:
.
Q. Did you pass by the place of accident on your way
home!
·
.A.. Yes.
Q. How far did you live from the place of accident? .
A. Two blooks.
Q. Now, I have a rough diagram here of the corner of
::Mulberry Street and West Liberty Street, and I would like
for you to indicate on this about where the aooident occurred.
I will get you to indicate on here just where the accident occurred; mark it with the letter "X".
A. (\Vitness indicates.)
Q. On what portion of the street is that!
A. On the sidewalk.
Q. Is that in front of what place?
A. The alley,vay between Mrs. Lowe and Mrs. Phelps.
Q. What number house was ~Irs. Phelps 1
A. 702.
Q. What what number house was Mrs. Lowe?
A. 704.
Q. That sidewalk, Georgia,-wha.t is the nature of the sid"··
walk, the surface of it?
A .. It is not so rough. It is smooth.
page 56 } Q. Is it a paved sidewalk or unpaved1
A. Unpaved.
Q. Can you tell the jury about how wide the sidewalk is,
the place where this accident happened Y

50

Supreme Court of Appeals of Virginia.
A. I would say around six or seven feet.
Q. Take your seat right there.

!

I

· NOTE: The plat is offered in evidence as Exhibit No. 3.

I:

Q. Did you say how far your home is from the place of
accident?
A. ·Yes, sir.
Q. How far¥
A. Two· blocks.
Q. Do you know what time you got home on that day¥
A ....t\.bout 3:30.
Q. Why do you fix the time as 3 :307
A. I was home a good half hour before my daddy got home,
and he gets home at four o'clock.
Q. How do you know?
A. Because he comes home on the Norfolk Southern train,
which comes at four o 'cloclr.
Q. Does he come home every day at the same timet
A. Yes, sir.
Q. I understand you didn't stop, but kept ori. homeY
A. Yes, sir.
Q.. In what way w~s the little girl proceeding when she
came out of the driveway before she was struck t
page 57 ~ Was she coming towards you, or going away from
you?
.A. Coming towards me.
Q. · Can you give the jury any idea how far she came towards you up the sidewalk from the alley before she was
struc-k?
A. I guess about thirty feet.
Q. About how far from the corner where you were was she
at the time she was struck?
A. About the same distance, I guess.
CROSS. E·XAMIN.ATION.
By Mr. Seawell:
Q. You knew Leslie Webb?
A. Yes, sir.
Q. Where was he going Y
A. I guess he was going home.
Q. He lives right there in that neighborhood Y
A. Yes, sir.
_'i

•

J
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By Mr. Davis.:
.
Q. What house does Webb live in Y What is the number of
Webb's house!
A. I don't know.
Q. Webb's house ..is about 708-Leslie Webb; the Phelps
live next door, and the Lowes next 7
A. Yes, sir, and the next house is the Webbs.
Q. That is about 708, isn't it?
A. Yes, sir.
page 58 ~ Q. Webb's house was thirty or forty feet down
the street from where the accident occurredabout the distance across this court roomY :
A. Further than that.
Q. Little Marjorie Phelps was running out. Wasn't she
followed by the little Lowe boyY
A. Yes, sir.
Q. Little Bonney LoweY
A. Yes, sir.
.
Q. They had been playing f
A. Yes, sir.
Q. And one ran after the other and Marjorie ran out on the
sidewalk?
A. ·Yes, sir.
Q. Where were you at that time Y
A. Coming around the corner of Mulberry and Liberty.
Q. How fat; from the corner were you of ·Mulberry and
Liberty?
·
A. I wasn't very far, but just coming around the corner.
Q. Had you come some distance down Liberty!
A. Just a little ways.
Q. Was little Marjorie running towards the bicycle or away
from the bicycle at the time she was struck by the bicycle?
A. She was coming towards home and the bicycle was coming- the same way.
·
Q. Coming out of the lane and runing towards the door
leading to her house 7
page 59 ~ A. Yes, sir.
.
Q. You say that this boy was riding at the time Y
A. ·Yes, sir.
Q. Wasn't he astraddle Y
A. He was ridding it.
Q. When the boy struck her, the boy and girl fell, too!
A. The girl fell.
Q. The boy fell off the bicycle Y
A. He stopped, but I didn't notice him fall to the ground.
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Q.
: A.
Q.
A.
Q.
A.
Q.
A.

--

-~

Didn't he fall or tumble from the bicycle Y
He stopped.
And he picked her up Y
·Yes, sir.
Didn't he carry her into the house f
I didn't stay that long.
You didn't stay that longY
No, sir.

LOUISE BLAND,
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by ·1\rfr. Kelsey:
Q. Louise, state your full name f
A. Louise Elizabeth Bland.
Q. How old are you 1
page 60 ~ A. Fifteen.
Q. vVbere do you live¥
A. 811 West Liberty Street.
Q. How long have you been living there Y
A. Nearly four years.
Q. On 1\fay 29, 1930, were you going to school f
A. Yes, sir.
Q. What school were you going toY
.A:. Ruffner.
Q. Were you a.t that school on that day Y
A. Yes, sir.
Q. You mean the Ruffner, Jr., High School Y
A. Yes, sir.
Q. Over in Norfolk?
A. Brambleton.
Q. What time did you get out of school on May 29th Y
A. Three o'clock.
Q. Did you come straight home T
A. After I got by books I did.
Q. Who were you withY
A~ Georgia and Elizabeth and Katherine.
Q. You mean Georgia who has just testified Y
A. Yes, sir.
Q. Did you all come a'vay from school together?
A. :Yes, sir~
Q. Did you start or go home?
page 61 ~ A. We came through Jackson Park and then
around by the Union Depot and across the Berk-
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ley Bridge and down Main Street to Berkley Avenue and
then the little block up Walnut Street and cut through the
field to Mulberry and on home.
Q. Did you and Georgia walk together that day 7
A. We did a part of the way.
Q. Where did you stop walking togethert
A. On the bridge.
Q. And why7
A. We had a.n argument.
Q. Did Georgia get ahead of you or did you go ahead of
her?
A. Her and Kathel'ine got ahead of us, and then Elizabeth and I were in the back.
Q. The two other girls, how far did they go with you 1
A.. To Berkley Avenue.
Q. Did they leave you there t
A. Yes, sir.
Q. That left you and Georgia t
A. Yes, sir.
Q. Did you all walk together 7
A. No, sir.
. Q. Who was ahead 7
A. Georgia.
Q. About how much ahead of you was she Y
A. About six feet.
Q. Did you maintain about that space all the
page 62 } way up ·until you reached the corner of Mulberry
and Liberty Streets?
A. ·Yes, sir.
Q. As you reached the corner of those streets, did any one
pass you?
A. No one but Leslie Webb.
Q. Were you on the sidewalk or in the street?
A. I was on the sidewalk.
Q. Where was heY
A. He was on the sidewalk.
Q. What was he doing?
A. He was riding a bicycle.
Q. Did he give you any notice of his approach'
A. He said "Ooga ", and I said "Ooga".
Q. You mean he called you to stand aside Y
A. ·Yes, sir.
Q. Did you see him as he went around the corner of Mulberry and West Liberty Streets Y
A. Yes, sir.
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Q. Explain to the jury what happened after he passed the'
cornerY
..A.. He went around the corner, a.nd, of course, when he
got to the corner he had to slow down, and he started to
pumping, and I saw Marjorie running, and! he kept going and
they hit, he ran. right into her.
Q. At the time he struck her was he riding his bicycle!
.A. Yes, sir.
pag·e 63 ~ Q. And he was riding it howY·
Mr. Davis: I object as leading.
By Mr. Kelsey:
Q. In what ma.nner was he riding?
A. He was pumping.
Q. What do you mean by pumpingf
A. Standing up on the pedals, I reckon you call it.
Q. Can you state how fast he was going when he passed
youY
A. He was going a whole lot faster than the average car
goes on a bumpy street.
Q. Did you stop when you reached the place of accident f
A. I did, after he hurt her.
Q. After he hurt her?
A. Yes, sir.
Q. What did Leslie Webb do f
· A. He glanced at her once or twice, and he picked her up
a.nd put her on the porch.
Q. Did you stop there or go on f
A. I stopped at the fence.
Q. Can you state to the jury how Leslie Webb was dressed
at that time 7
Mr. Seawell: Same objection, if your Honor please, and
same exception.
A. He had on Western Union pants and shirt and cap and
leggings.
·
page 64
A.
Q.
.A.
Q.

~

By 1\{r. Kelsey:
Q. Did you notice anything about his bicycle f
He had the Western Union tag on it.
Where was the tag on it 7
.
On the part that goes something like this. (illustrating) ..
How long did you stay there f
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. A. About five minutes~
• · Q. .And from there where did you go 7
.A. I went home.
Q. Do you know what time· you got home!
A. About twenty-five minutes of four.
Q. Why do you fix that time?
.A. I was at home a good twenty-five minutes hefore Mr.
·Sullivan got home, and he comes in on the four o'clock train.
Q. Did you see him come home that evening!
A. Yes, sir.
Q. Where were you 7
.A. Sitting on the front porch reading the paper.
Q. Had you gone in the house before he got homeY
A. No, sir.
Q·. What is the nature of the sidewalk in front of the Lowe
home where this accident occurred 7
A. It is dirt, just like the rest of the sidewalk.
Q. It is not paved Y
.A. No, sir.
Q. Is it smooth or rough Y
A. It is right smooth.
page 65 } Q. What is the nature of the street 7
A. Cobblestone.·
·
Q. ,Did you notice wha.t Leslie Webb did after he carried
the little girl to the porch Y
A. He asked where she was hurt; ·and she said 'My "leg
hurts'', and he took off his cap and all like that and stood
there and looked at her.
·
Q. Did you notice what kind of cap he had on 7
A. Western Union cap.
Q. How do you know it was a Western Union cap!
A. It had the thing across the;re with the name on it.
Q. What name did it have on itt
A. Western Union.
OROSS EXAMINATION.
By Mr. Davis:
Q. The main part of the street is all rough cobblestone,
in West Liberty Street 7
A. Yes, sir.
Q• Very bumpy?
A. Yes, sir.
Q. The sidewalk is dirt and some hilly fills Y
A. Yes, sir.
Q. Practically every boy on a bicycle goes down the side-
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·

walk because the road is so rough it is almost impossible to
go down it 1.
•
page 66 r A. Not everbody.
Q. Practically all the boys go on the sidewalk,
don't they?
lfr. Jett: I object to that. It is not a question of what other
people do but what this boy did.
The Court: I don't know about the ordinance.
Mr. J ett: It requires not to ride on it.
The Court: I didn't know whether it applied to Berkley
or the whole city.
By 1\{r. Davis:
Q. This little girl was running out, followed by a little
boyY
A. Yes, sir.
Q. Running. They had been playing back there?
A. I don't know.
Q. Both came out of this little Janeway between the two
houses?
A. Yes, sir.
Q. Right after the accident, this ·boy did all that he could,
and picked her up and carried her home and stayed there
until the mother came?
A. I don't know. I didn't stay until the mother came.
Q. He was there with the little girl when you left?
A. Yes, sir.
~

MRS. ELDORA WILLIAMS,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

page 67

Examined by 1\{r. Kelsey:
Q. Where do you live, Mrs. Williams!
A. 711 West Liberty Street.
Q. How old are you, Mrs. Williams Y
A. Seventy-four the 28th of this month.
Q. On the afternoon of }fay 29th, 1930, were you at your
homeY
·
A. No, sir. I was at 1\frs. Jones, right opposite Mrs.
Phelps'.
Q. Why were you over there T
A. I went over to carry a phone message to Mrs. Jones,
and during the time I was up there he came by. I didn't see

Western Union Tel. Co. v. 1\I. E .. Phelps, etc.

57

him until I came out, and when I came out he put the little
gir1 on the porch.
Q. When you say ''he'' who do you speak of?
A. Leslie Webb.
Q. ·You did not see the accident, but when you came out he
was putting the child on the porch'
A. Yes, sir.
Q. Did you go to the Phelps' home 1
A. Yes, I went there and did all I could for them.
Q. Did they take her in the house?
A. Yes, sir.
Q. Did you go into the house with herf
A. Yes, sir.
page 68 ~ Q. Did the vVebb boy go into the house also 1
A. Yes, sir.
Q. Can you· state to the jury ho'v the Webb boy was
dressed?
A. He had on a uniform.
Mr. Seawell: Same exception.
Witness: He had on a uniform. He didn't have on a coat,
but a blouse, and the shirt belonged to the coat, and he had
on a cap. I took it and hung it up.
Q. What kind of cap was it?
A. A Western Union cap, and had a celluloid piece.
Q. Ho'v long did the Webb boy stay there?
A. I don't think over ten or fifteen minutes. He helped all
that he could. He took her in the dining room, and I took
some hot water and bathed her foot and ankle and bandaged
it up. He didn't stay there very long.
Q. How long did you stay f
A. I stayed about fifteen minutes.
Q. Now, can you state to the jury about what time you went
over there to Mrs. Phelps?
A. I couldn't say exactly because it 'vas quarter past three
· when I left home to go to Mrs. Jones, and I couldn't tell exactly what time it was.
Can you tell the jury how long you stayed at Mrs .
•Jones'?
A. I didn't stay longer than call her half way the. steps
and give her the message.
Q. You say you stayed at ~Irs. Phelps about :fi.fpag·e 69 ~ teen minutes; c.a.n you state what time you arrived
at homeY

Q:
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I didn tt notice the clock, and can't tell you exactly what
it was.
.
How far is it from your home to Mrs. Jones'f
Four houses I think it is, on the same side of the stre~t.
Q. How long did you stay at Mrs. Jones' Y
A. I didn't stay there no longer than I could open the door
and call her and give her the message,-not over three minutes, I don't think.
Q. Then did you go to 1tfrs. Phelps'?
.A. Yes, sir.
· Q. Had the accident happened then?
.A.. Yes, sir. Mr. Webb had her putting her on the porch.
Q. And I understood you to say you left home about 3 :15 Y
ll. 1res, sir.
·
Q. Do you know the manner in which he left Mrs. Phelps'
home-I am speaking of Leslie W ebb,-whether he was walking?
A. He left there with his wheel is all I know of it. He
went towards his home.
Q. Do you. know whether he was jpushing it or riding it Y
A. I don't remember whether he was riding it or pushing
it, but I know that he had the wheel with him when he went
out from the gate..
A.
time
Q.
A.

page 70}

CROSS EXAMINATION..

By Mr. Dayis:
Q. When you g·ot there, the accident had happened, hadn't
itf
A. Yes, sir. .I didn't 1see it when it happened·.
Q. This boy carried the little girl up on the porch Y
A. Yes, sir. He was carrying her up on the porch when
I came out of Mrs. Jones.
Q. And he helped ca.rry the girl inside f
A. Yes, sir.
Q. And he did all tha.t he could f
.A. Yes, sir.
Q. The boy did very nicely in trying to help out after the
a~dentf
.
A. Y~s, sir.
Q. How long did he stay there altogether after the girl was
hurtY
A. I couldn't tell you.
Q. He carried her in and the mother came and heated waterY
.
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A. Ten or fifteen minutes.
Q. He stayed twenty minutes~~ ·dic;ln 't heY
.
A. I reckon ten or fifteen minutes, and I stayed about :fifteen minutes after he left.
Q. You say he went on towards his home when he· left the
Phelps'?
'
A. Yes, sir.
·
page 71 }

MRS. ADA DARLEY,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
Examined by Mr. I{elsey:
Q. Mrs. Darley, where do you live 7
A. In Berkley.
Q. Where were you living on May 29, 19307
.A. On' Liberty Street, 708.
Q. Where did 1\{rs. Phelps, the mother of Marjorie Phelps;
.live at that time?
, A. The second door from me.
Q. On the afternoon of May 29th, 1930, about the time little
Marjorie Phelps was hurt, where were you 7 ·
A. I was home.
Q... Who was there with you?
A. Mrs. Phelps and Mrs. Lowe.
Q. What ·were you doing?
A. Cutting Mrs. Lowe's hair.
Q. When was the first that you knew of this accident Y
A. Mrs. Lowe's little boy ran in and commenced to cry the
little girl was hurt. Mrs. Phelps didn't pay much attention, and Mrs. Lowe went out and she sent a :message to tell
Mrs. Phelps to come right away, that her child was hurt.
Mrs. Phelps went out the back door, and I went out the front.
Q. When you ran out of the front door, did you
page 72 ~ go directly to Mrs. Phelps' homeY
A. Yes, sir.
Q. Where was Margorie when you got there Y
A. Sitting on-the top steps crying.
Q. Who was there'T
A. Mrs. Williams and some man, I don't remember who he
was.
Q. Who else?
A. Leslie Webb.
Q. Do you remember seeing any girl there 7
A. Yes, sir, there was one little girl there.
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Q. Did you notice how :Leslie. Webb was dressedY

. ,.

.

'i

1\{r. Seawell: Same exception.

A. Not at that

time~

··

By Mr. Kelsey:
Q. Did you notice later, before you left the house Y
A. Yes, sir.
Q. liow was he dressed f
A. In his uniform.
Q. What parts of his uniform did he have f
A. His leggins and pants, shirt and cap.
Q. Did you notice his cap Y
A. By one occasion.
Q. What occasion. was it¥
A. Mrs. Williams had put his hat on the c.hair back, and we
couldil't :find it, and we had to look for it, and Mrs. Williams
found it where the door had swung against it.
Q. What sort of hat was it Y
page 73 t A. It had "Western Union" on it.
Q. Can you state about what time this accident
happened?
A. To the best of my recollection it was between quarter
past three and three-thirty.
Q. V\rna.t makes you think it was about that time?
A. Well, I had just stepped to my neighbor's; I happened
to have a boiled supper.
Q. Had you looked at the clock?
A. Yes, sir.
Q. When you looked at the clock it was whatY
A. Quarter past three.
Q. And ho'v long after that was it you received the message?
A. About five minutes I would say, or ten minutes, or something like that.
Q. Only a short time Y
A. Just a short time.
Q. Did you see the Webb boy when he leftY
A. No, sir.
Q. Ho'v long did he stay at Mrs. Phelps' house Y
A. I should say that he stayed there about ten minutes.
Q. How long did you stay T
A. I think I saw him last when we left there, and it was
about quarter of four when I left.
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Q. And you were the la~t to leave 7

A. Yes, sir.
page 74 ~

CROSS EXAMINATION.

By Mr. Davis:
Q. You were not there at the time of the accident, W·ere
youY·
A. No, sir.
Q. When you left there, the Webb boy and two other people
were helping the girl all that they could 1
· A. I didn't say that. I say Mrs. Williams and the gentleman that was at the fenGe and the Webb boy and the lit.· tle girl were there, and lVIrs. Williams was the only one helping the child at that time.
Q. ·Didn't Mrs. Williams and the Webb ·boy help to carry
the child in, and didn't the Webb boy stay there f
A. Yes, the Webb boy helped the man in the house with
the. child.
Q. Have you talk- to anybody· about this ease? ·
A. No, sir.
Q. You have not talked to any one a.t allY
A. No, sir, I have not had any one to talk to.
MRS. GR.A:OE PHELPS,
.
a witness on behalf of ~he plaintiff, being duly sworn, testitified as follows:

Examined by 1\tir. J ett:
Q. Will you state :your name 7
A. Grace Phelps.
Q. Where do you live, Mrs. Phelps Y
page 75 ~ A. 714 Albemarle Street, Berkley.
Q. Where were you ~iving Ma.y 29·, 1930 i
A. 721 Liberty Street.
Q. Mrs. Phelps, do you know A-farjorie Elizabeth Phelps,
the plaintiff in this case?
A. Yes, sir.
Q. Do you know her parents 1
A. Yes, sir.
Q. Are they :any relation to you Y
A. No, sir.
. Q. When did you first hear that little 1\tfarjorie Phelps had
had an. accident¥.
A. The accident occurred on -Thursday, I believe, and I
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was working at the time at Elizabeth Knitting Mills, in Berkley, and I came home from work at 5:30, [ left the mill, and
when I came in they were eating supper, and Mother said
"Did you know Marjorie got /hurt today"! and I said "No;
how did she get hurt''.
Q. Don't go into the details of the conversation. Your
mother told you that she had been hurt 7
A. Yes, sir, by Mr. Webb's son running a bicycle on. her
leg.
Q. Did you later on go to see her 7
A. Yes, sir.
Q. Do you recall whether or not you were at Mrs. V. Lp
Phelps' home, Marjorie's mother, sometime after the accident when some representatives of the Western
page 76} Union came there!
A. Yes, sir.
Q. Do you remember how long it was after the aooident t
A. I think just about a week.
Q. Were you present when they had any conversation, if
they did have one, with Mrs. V. Lr Phelps at that time!
A. Yes, sir.
Q. Will you tell the jury what that conversation was Y Wh()
was present?
A. Mrs. Phelps was present and her daughter Marjorie
and myself, and we were sitting in the sitting room talking
when 'the two men and Leslie Webb came to the door. Mrs ..
Phelps went to the door. Being as the door was closed to the
living room, I could hear the conversation between them from
where I 'vas sitting, and they told her that they came to see
about the little girl who was hurt, and asked if they could
come in to see her, and she said certainly, and invited them
in to the living room. He asked how the little· girl was getting· ·on.· He said ''owing to the fact that Leslie was off
duty and didn't have his uniform on, 've are not responsible for it''. She said ''If he was off duty, why did he have
his uniform on"Y and he said "How much did he hav-e on"t
nnd she said ''First, aslr him'', and Leslie was: in the door.,
and the !nan said ''Leslie, did you have your· uniform on'' f
and he said "Yes", and he said "Why did you have it on!'"
and Ile said ''I left my locker key at home and went to get it'',.
and they asked a.bout the little girl and said that
page 77 f they were sorry the accident occur]."ed, but he
didn't see tha.t they could do anything about it,.
and he asked if he could come to see the little girl,. that he
was awfully interested in it..
_.
.
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Q. Were you in the same roomY
A. Yes, _sir, I was sitting just across from them, right
across the room.

CROSS EXA:MINATION.
By lVIr. Seawell:
Q. Mrs. Phelps, do you recognize this as being the young
man who called f
A. Yes.
Q. As I understand, he advised Mrs. Phelps, the mother,
that the Western Union was not responsible, and that he was
sorry, and that there was not anything that he could do ab~ut
it?
/'
ll. 1res, sir.
~·
·
MRS. EVA PHELPS,
a witness on behalf of the plaintiff, being ruly sworn, testi:fied as follows:
Examined by Mr. Jett:
Q. Your name is Mrs. Eva Phelps?
A. Yes; sir.
Q. And you are the mother of Marjorie Elizabeth Phelps t
A. Yes, sir.
page 78} Q. Mrs. Phelps, where were you on the afternoon
of Thursday, May 29, 1930, when your little daughter was hurt 7
A. At ~.frs. Darley's, the second door from my house.
Q. That is the Mrs. Darley who just testified 7
A.. Yes, sir.
Q. What were tyou doing there'
A. I just went in there for a few minutes.
Q. What was the first notice you had that the little girl
was hurt?
A. One of the little boys came in and told me that ~he had
been l1urt, and to come home.
Q. Did you go home right away 7
A. Not right then.
Q. What did you do?
A. I thought the Webb boy had hurt her, but not seriously,
-and he came and said ''The little girl is hurt badly, her eyes
burt and her leg is hurt", and I went home.
· Q. Do you recall what time you wet to Mrs. Darley's home,
or what time you received the message!
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.A. Between three and three-thirty.
la:Explain to the jury how you fix that time Y
~A. I asked Mrs. Darley when I went in what time it was.
Q. :wnat did she tell you Y
A. Quarter past three.
Q. How long was that before you got the message T
·
A. Just about three minutes.
_
page 79 r Q. When yon got to• your home what did you
find?
.
A. I found Mrs. Williams .and Leslie Webb and Marjorie
on the front porch.
Q. Tell the jury what you did f
A. Leslie Webb was sitting on one side and 1\tirs. Williams
was J.:Ubbing her leg, and Mr. Collins was standing outside
of the fence, and ~fr. Collins came in and picked her up and
took her in the dining room, he and Leslie Webb, and· Mrs.
Williams got 'the hot water and bathed her leg, and then Mr.
Dollins carried her upstairs and put her in bed..
Q. Later did you call Dr. Simpson?
A. Yes.
Q. When was that?
A. I guess about 7 :30 that night.
Q. Did he come over that night?
A. Yes, sfr.
Q. Did he later on, next day, take her to the hospital and
have an x-ray picture taken T
· .A.. 1res, sir.
Q. Then what did he do?
A. He waited until Monday before he put it in a plaster
cast. It rwas swollen so bad he waited to see if it would relieve the swelling from the leg, and he put it in.
Q. How ·long did he. keep it in the plaster cast?
A. Four weeks and one day.
·
Q. Affer he took the cast off, was she able to run around
and play like she did 7
page 80 ~ .A. No, she has never been able to run around
and play like she did.
Q. What has been the trouble?
A. She complains of d.t paining her.. She has been in bed
with her head and leg pra~tically the whole summer and last
winter.
· ·
Q. Had she ihad any trouble like that before the accidentf
A. No, sir.
Q. Was ·she going to school at _the time Y
A. No, sir.

l
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Q. How old was she at the time of the aooident?
A. Eight years old.
Q. Was she able to finish 'the term out~
A. No, sir.
Q. Now, 1\l[rs. Phelps, after this accident occurred, did
any one from the Western Union come to see you about it1
A. Yes, sir, two young men and Leslie came there.
Q. About how long ·was that after the accident Y
A. It happened one Friday evening and they came the next
Friday.
Q. About a week f
A. ·Yes, sir.
Q. Will you tell the jury just what took place at that timeT
A. They asked me if they could see the little girl; and I invited them in to the front room to see her, and
page 81 } they told me that they were real sorry about the
accident, that the boy had changed his uniform
and was on the way home, and that they were not responsible. After they finished explaining about the boy being off
duty I asked if he was off duty why was he still·in uniform,
and he said that he wa.s not, and he said ''Were you in uniform"? and he said "Yes, sir", and he asked why was he;
and ihe said that l1e had forgotten his locker key and he had
to go home for it.
Q. Did they come back 1
A. They asked what· hospital the x-ray was taken at and
what doctor was attending her if they could come back and
see the little girl, that they were interested in her, :but they
didn't come back.
Q. They did not come back?
A. No, sir.
Q. That was the last you heard of them 1
A. Yes, sir.

CROSS

EXA~1INATION.

By Mr. Davis:
Q. I-I ow old was the little girl at the time of the ·accident 1
A. She was eight years old.
Q. She is nine now 1
A. Yes, sir.
page 82 } Q. Does she go to school Y
A. Yes, sir.
Q. What grade is she in 1
A. In high third.
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Q. A right bright child?
A. I would not like to think that she was not bright.
Q. Well, is she above the average or below the average?
A. I should say that she is about the average of a bright
child. I never heard any one say that she was n~t bright,
or give me any cause to think that she was not bright. She
has act~d like s~e was not bright at times since this occurred.
Q. She is quite aware of the ordinary -danger in a street Y
A. She was not in the street but on the sidewalk.
Q. She and this little Lowe child were playing?
A. Yes, but they were not in the street but on_ the sidewal~.
Q. You do not know what happened ·at the time of the accident, do you Y
A. I do not.
Q. When you got thereA. (Interposing) Only what the Webb boy told me; he' told
me he had knocked her down and ran over her.
Q. When you go there the Webb boy carried her in?
A~ Mr. Collins and the Webb boy picked her up and took
her in the dining room.
page 83 ~
DAVE MOSER, .
_
a witness on behalf of the plaintiff, being duly
sworn, testified as follows :
Examined by Mr. Kelsey:
Q. Dave, 'vhere do you work?
A. I work. in the post office.
Q. Have you ever worked for the Western tJnionY
A. Yes, .sir.
Q. How long have you worked for the Western Union f
A. Five years and eig·ht months.
Q. Will you state to the jury whether o:r not, in the delivery of messages in the down town part of town, the messenger boys are required to have the person who receives the
messages sign for them f
A. Yes, sir.
Mr. Seawell: If your Honor please, I would like to have
that made definite as to time because the rule with reference
to signatures was promulgated at a certain time, and I would
like to have that definite.
By Mr. Kelsey:
Q. During what time were ycm working at the Western
Unionf
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A. What period?
: Q. When did you work there Y
A. I began in 1.923 and quit in 1928.
Q. And during the period you worked there, they required

the signatures Y
A. Yes, sir.
.
· .Q. The signatures wer·e required Y
page 84 }- A. Y~s, sir.
CROSS EXAMINATION.
By Mr. Seawell:
Q. You have not been connected with the Western Union
since 1928f
A. No, sir.
Q. And what time in 1928 was it you leftY
A. The latter part of 1928.
The Plaintiff Rests.
Mr. Seawell: If your Honor please, may I suggest that
the jury retire.
r.

OTE : The jury retired from the court room.

~Ir. Seawell: If your Honor please, I make motion at this
time to strike out the evidence so far as the Western Union
is concerned, the ground of the motion being that there is
no evidence in this to connect this accident in any way with
this particular defendant.

NOTE : The motion was argued and overruled by the
court.
· The Court! I think the testimony is extremely light, but I
consider it on motion for a new trial, if necessary.
Mr. Seawell: Note my exception.
page 85 }

NOTE: The jury returned to the court room.

C. A. BAREFIELD,
a witness on behalf of the .defendant, being duly sworn, testified as follows:
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Examined by Mr. Seawell :
Q. Mr. Barefield, you are connected with the Western
Union Telegraph Company, are you not'
A. Yes.
Q. And how long have you been with itf
A. Twelve years.
Q. Ho'v long have you been with the local office in Norfolkf
.
A. Two years this October.
Q. You were c.onnected with it in May, 1930, at the time of
the accident betw.een Mr. Webb and the little girl?
A. Yes.
Q. Were you the young man that went over to the
Phelps' residence about a week or ten days after the accident happened 1
A. I was one of them.
Q. And you .went over there for what purpose f
A. I had been informed by .Mr. Webb, the boy's father,
that Leslie had been involved in an accident while he was off
duty. He came ;over to talk with me about it and to tell me
just what had happened. I took Mr. Grubb, Messenger Supervisor, and 'vent out to call on Mrs. Phelps, because I was
interested enough to know just what the girl's conpage 86} dition was. While the boy was not on duty at the
time, he was not working for the company, but
from a human standpoint we did want to know her condition
and the extent of her injuries.
Q. I forgot to ask you 'vhat your position 'vith the West-ern Union is Y
A. :Aianager of the Delivery Department.
Q. In the two years you have been here, what is the rule
with referenee to requiring signatures for messages in the
down town district f
A. We do not require signatures. On the contrary, we instruct our boys constantly not to require signatures addressed to the business section. Some years ago we abandoned getting signatures for messages in the business section,
and there are perhaps about fifte·en firms in the city of Norfolk, for reasons best known to themselves, that require
signatures, but outside of the fifteen firms we do not require
signatures.
Q. You say you went out to the house; you had a talk with
~Irs. Phelps, the mother of the little girl?
A. 1:es.
Q. Did you hear anything said at that time by Leslie Webb
about a locker key?
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A. No, sir.
Q·. Was there anything said in your hearing a bout a locker
lrey that he had 7
A. No, sir.
Q. lVIr. Barefield, counsel for the plaintiff called,
page 87} for the time sheet of L€slie Webb for May 29, 1930;
do you remember Leslie Webb's number!
.A.• Ye~.
Q. What was it 1

A. 3.
Q. I hand you this paper and ask you what that is?
A. This is what we commonly call Messenger Force Sheet.
The real title is Messenger Time Record. We keep a record
of the time when a boy reports for duty and the time that he
goes to lunch and the time that he leaves in the afternoon.
These entries are made by the delivery clerk, who has supervision of the boys during the day.

lVIr. Seawell: One of the papers called for by the plaintiff 'vas the time sheet of this boy, which I have already
shown, and which I ask to be marked.
NOTE: The same is filed as Exhibit No. 4.

Bv lVIr. Seawell:
·Q. WiH you look at that sheet, and state when he was
checked out for the day on that day?
A. 3:58 P. ~L
Mr. Jett: Who made the entries on that paper'
lV[r. Seawell: That particular entry was made by 1\fr.
Grubb, I think.
Mr. J ett: I object to this witness testifying to an entry
made by some other employe.
page 88 } By Mr. Seawell :
Q. Is that one of the regular records which
comes under your supervision 1
A. Yes, sir, and that record is daily inspected by me.
Q. J\fr. Barefield, on what basis was this boy paid and on
what basis did he work?
A. On a commission basis-that is, he is paid for themessages that he delievers and picks up. He is not paid on a
salary basis. It means if the boy works today and carries
fifteen messages he gets paid for fifteen, and tomorrow if he
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carries thirty he gets paid for thirty, and if he ·carries only
·
one he only gets paid for one.
Q. And for the time that he was .in the office, for instance,
between messages and maybe doing something elseA. (Interposing) He does not get paid for that, Mr. Seawell.
Q. Now, Mr. Barefield, these sheets that have been introduced, r notice these zone thing·s at the botfom; will you explain what they are Y
A. It is what we call maximum zone; it indicates a distance
on an air line basis of messages which the messenger carries. It is stamped with the butt of a pencil in red, which
indicates the most distance or maximum message. I will try
to explain it more clearly. A map of the city is obtained,
and we spot the location of our office; then we zone this map
on an air line basis, and the first zone is ''A", which is oneeighth mile, and the second ''B" which is quarter
page 89 ~ of a mile, and '' C'' is half mile and it· goes on to
"F", which is a mile and a half, and then to "H",
which has another rating. This indicates that four messages
were on 'this route. Some might have been next door and in
no case was any of them more than quarter of a mile from
the office. Each time the boy goes out he is given one of
these sheets, and it is stamped, and it has the zone at the
bottom to indicate the distance traveled.
Q. Leslie Webb w.orked at which officer
· A. The main office on Main Street.
Q. What was his territory?
A. The down town section.
Q. Mr. Barefield, you have stated there are zones mentioned on it; did you have it platter at all?
A. I don't understand.
Q. Do you have these zones platted?
A. Perhaps I am dense. Do you mean outlined on themap?
Q. Yes.
A. Yes, we have the map zoned to indicate each zone.
Q. You do not know anything about the accident itself?
A. No, sir, I do n()t.
Q. How many time checking machines for stamping do yon
have there where these boys are?
A. Three.
Q. How do they change? In what interval of time do they
change!
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A. They change once a minute on the half minute. They change once a minute, but instead of being on 60 iit is on the 30 mark, and they are controlled by a
clock similar to that one on the wall but it is much larger
and what we call a master clock, and that clock is controlled
by the Naval Observatory at Washington.
Q. Our opponent, as you heard this morning, made a great
to-do about a discrepancy of ·One minute between those records; is that an unusual thingY
A. No, sir. While the clocks are very accurate, you can appreciate the fact that they do not have to be very accurate.
It- is not an unusual occurrence for one of them to be a minute or two slow or a minute or two fast. Occasionally they
require some attention, such as setting. Each clerk is furnished with a key to set the clock, if necessary.
Q. Then a second on either side of the .half way mark would
make a difference, would it not Y
A. Yes. If it is proper for me to mention it here, I might
say you can at certain times during the day, or at certain
times during a particular minute, pick up three pieces of pa.:.
per and stamp each· one, and one will perhaps have one minute stamed on it and another another, because, when it arrives at that second, it jumps, and there is no stop.

page 90 }

By the Jury:
Q. When you stamp it "B ", does that it mean it goes be- ,
yond one-eighth of a mileY
page 91 } A. No, it means on that particular ro~te it is
further than one-eighth mile from the office. Pardon me: On "·B·" it ~is quarter of a mile. It means nothing is further than quarter of a mile. It is possible that he
might have a me~sage within one-eighth of a mile, but in
no case would it be more than quarter of a mile. That system of zoning is also used to compensate the messengers.
CROSS EXAMINATION.
By Mr. Kelsey:
Q. I understand ''.A.'' takes care of one-eighth mile from
the office, and "B" quarter of a mile, and '' C" probably
half a mile and so on; is that right!
A. Is that a question Y
Q. Yes.
A. 1'es.
Q. I understand you were greatly interested in this acci-
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dent, and you went out to Mrs. Phelps for the purpose of
assuring her that the Western Union was not in any way involved or liable, although you were greatly interested in the
accident!
A. I went out to call on Mrs. Phelps, and naturally I was
interested in the girl's condition.
Q. And at the same time to assure her that the Western
Union was not liable Y
A. To tell her that they were not.
page 92 ~ · Q. Then you really went there not because you
were interested but because you wanted to notify
these people that the Western Union, in your opinion, was
not liable in this case; isn't that right Y
A. I didn't say that.
Q. I ask you didn't you Y
A. I went there for two distinct purposes.
Q. And they were what?
A. First, I was interested in the girl's condition; secondly,
the messenger was not working for the company at the time,
but I was interested in her condition, and naturally I would
tell her that the boy was not ori duty and that the company
had no jurisdiction over the boy's movements while off duty,
and that we are not responsible for his movements.
· Q. You went there first to see how bad the child was hurt,
and second to tell her the boy was off duty and that the company was not liable 7
A. Yes, that is right.
LESLIE WEBB,
one of the defendants, recalled, testified as follows:
Examined by Mr. Davis:
Q. Leslie, you have heard these little girls state at the very
time of accident you were riding the bicycle, and one stated
you were standing up on the pedals; is that soY
page 93 ~ A. No, sir.
Q. \Vhen these two gentlemen were with you
talking to 1\irs. Phelps, was there anything said about the
locker key at that time?
A. No, sir, there was not a ~hing.
CROSS EX.A.lVIINATION.

Bv Mr. Jett:
·Q. Do you mean to say that these little g·irls, Georgia and
Louise, are telling an untruth 7

•
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1\fr. Seawell: I object, if your Honor please, as being an improper question.
The Court: You may ask whether they were telling an untruth or making a mis-statement.
Mr. Seawell: That is not a proper question, I believe, to
ask.
The Court: I think it is a matter of criticism for the jury.
I overrule the objection.
~fr. Seawell : Note an exception.

By Mr. Jett:
Q. Is that your idea about it, Mr. Webb?
The Court: I do not think his idea is very important.
Bv Mr. Jett!
..Q. Is that so? If these girls say that you were riding the
bicycle, and I believe pumping it, are they mistaken about
itt
page 94 ~ A. Yes, sir, they are mistaken.
Q. And if 1\tirs. Phelps, the mother of this .little
girl, a.nd the other Mrs. Phelps, who says that she is not related to them, say that you did have the conversation in the
house, in which you said that you had forgotten the locker
key and had gone for it, they are mistaken?
A. Yes, sir.
Q. Although you are required to have a key?
A. Yes, sir.
Q. And the rules require you to change your uniform nefore you go home, and if you do not you are penalized for
several days' payY
A. Several days pay.
1\!Ir. Seawell: I object to it. There is not any two day pay.
1\tir. J ett: He said several days pay.
- l\1r. S~v~Jl: There are no several days pay.
~[r. J eft: L,don 't know anything more about it than what
he testified to.~
l\fr. Seawell: He has made a statement which the record
does not substantiate, and I think that he should stick to the
evidence.
~:fr. Jett: That is all.
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RE-DIRECT EXAMINATION.

By l\{r. Davis:
Q. In talking about mistakes that might be made, you
heard all the witnesses say that this accident happened about
3:30, when your company's records show you had just come
b~ck with a message at 3 :28 and checked. out at 3 :58!.
Mr. J ett : The witness said that he didn't know whether it
was four o'clock.

The Court: I understood the witness to say that it was
about 3:30.
Mr. J ett: This witness has testified on direct examination
he didn't know whether it was three-thirty.
By Mr. Davis:
Q. If the company's record shows that you checked in from
one of these messages-pick up the one of 3 :28 Y
A. (Witness does so.) What do you want?
Q. The company record shows you checked in· at 3:28f
A. Yes, sir.
Q. _Was that checking made on an automatic machine connected· with the regular Western Union time clockY
A. ·Yes, sir.
Q. If that record shows you checked in at 3 :28, and these
girls say that the accident occurred at 3 :30, in Berkley, are
they mistaken, or not, when they say that?
Mr. J ett: I object, if your Honor please. This witness
hasn't any recollection of these slips.
The Court: He said that they are connected with
pag·e 96 ~ the time clock. I overrule the objection-all of
them.
Mr. J ett: We note an exception.
By Mr. Davis:
Q. You have another record showing the time clock connected with this automatic machine shows you checkecl out
of the office at 3 :58 f
A. That is right.
Q.. Is that correct f
A. Yes, sir.
Q. Did you ever return to the office after tbat timet
A. No, sir, I did not.
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RE-CROSS EXAMINATION.
By Mr. Jett:
Q. Now, your recollection as to the time, Mr. Webb, is
based solely on wha.t these slips show; isn't that true Y
A. Yes. I don't know the definite time.
Q. And the only reason you assume these times are correct is because it has aN o. 3 in the corner, which you say was
your number 7
A. That is my number.
Q. And that is the only reason you assume that these
numbers apply to you, because it has a number 3 in the corner; isn't that correct!
A. Yes, sir.
Q. And if there had been some other numbers
page 97 } on them, they would not apply to you Y
A. No, sir, because they would not have been my
numbers.
i
Mr. Jett: We ask that the x-ray picture, which was testified to by 'Dr. Simpson be offered as Exhibit No. 5.
The court thereupon adjourned until 9 :30 o'clock tomorrow morning.
page 98}

MORNING SESSION,
Norfolk, Virginia, November 4, 1931.

The court met pursuant to adjournment of yesterday.
Present: Same parties as heretofore noted.
Mr. Kelsey: If your Honor please, we wish to introduce and
read to the jury two ordinances of the City of Norfolk, section 513 of the ordinances of the City of Norfolk: "Upon
approaching a corner· of a street, or upon approaching a
person or vehicle of any kind, a bell shall be sounded by the
_person riding any bicycle or tricycle in ample time to give
warning to such other person or vehicle of his approach.''
Section 6 of th~ Norfolk City C'ode says, "No person shall
ride a bicycle at any time upon any of the sidewalks of the
city''. I desire to introduce these two ordinances.
Mr. Seawell: I desire to ask Mr. Barefield one question.
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.
C.. A. BAREFIELD,
recalled, testified as follows:
Examined by J\{r. Seawell :
Q. Mr. Barefield, you have testified you went over to the
home of this little Phelps girl and interviewed Mrs. Phelps;
how far is it from the main office of the company, on Main
Street in Norfolk Y
A. Between one and two miles.
page 99
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CROSS EXAMINATION.

By Mr. I{elsey:
Q. Did you measure that, or is it just your estimate¥
A. I did not measure it in my car, but I have a zone map
of the city. The city map is zoned, and it shows it is between
one and two miles.
The Court: You have a city ma.p downstairs, and that
shows.
page 100

~

Whereupon the jury retired and rendered the
following verdict on the 4th day of November,

1931:
"We, the jury, find the verdict in favor of the plaintiff
against the two defendants Western Union and Leslie Webb,
and fix the amount $800.00. ''
. And thereupon the defendant Western Union Telegraph
Company moved the court to set aside the verdict of the jury
and grant it a new trial, and further moved the court to set
aside the verdict and enter judgment for the Western Union
Telegraph Company upon the grounds that the said verdict is
contrary to the law and the evidence and :for misdirection
by the court.
Said motion was docketed and continued from time to time
and was argued by counsel.
But the court refused to set aside the said verdict and enter judgment for the defendant Western Union Telegraph
Company or to grant the defendant Western Union Telegraph Company a new trial. And thereafter on the 5th day
of January, 1932, entered judgment against the defendants
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Western Union Telegraph Company and Leslie Webb in
the sum of $800.00, to which action of the court the defendaut Western Union Telegraph Company, by counsel, excepted.
To the refusal of the court to set aside the said verdict
and to the entry of the judgment thereon, the defendant Western Union Telegraph Company, by its counsel, excepted, and
tenders this, its bill of exception No. 1, and prays tha.t the
same may be sig"Ded, sealed and made a part of the record in
this cause, which is accordingly done this 2nd day of February, 1932, and within sixty. days from the time
page 101 } at which the said judgment was entered and after
due notice to attorneys for plaintiff of tender of
this bill of exception.
ALLAN R. 1-IANCKEL, (Seal)
Judge of said Court. ·
page 102 } In the Circuit Court of the City of Norfolk,
Virg·inia.
:.M~ajorie

Elizabet!1 Phelps, who sues by V. L. Phelps, her next
friend,
vs.
Western Union Telegraph Company and Leslie Webb.
BILL OF EXCEPTION NO. 2.
Be It Remembered that at the trial of this cause, as set
out in the foregoing bill of exception No. 1, after the jury
had been sworn, and after all of the evidence had been taken
for both the plaintiff and the defendants, as set out in bill
of exception No. 1, which is hereby referred to and made a
part hereof as fully as if herein set out, the following instructions were offered at the instance of the plaintiff and
defenda-nts, respectively, and the court gTanted, refused or
~d the said instructions, respectively, as hereinafter

T

t.

INSTRUCTION ASICED BY PLAINTIFF.

And thereupon the plaintiff offered and the court granted .
her instructions Nos. 1, 2, 3, 4, 5 and 6 reading as follows :
page 103 }

1. The court instructs the jury that the
grounds of defense filed by the defendant West-

~8
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ern Union Telegraph Company and evidence offered on its
behalf admit that the defendant Leslie Webb was in its employ on the day in question.
The jury is further instructed that in view of this the burden is upon the defendant Western Union Telegraph Company to show that the defendant Leslie Webb at the time of
the accident was not acting within the scope of his employment as its agent when he collided with and injured the plaintiff.
To which action of the court in granting instruction No.
1 the Western Union T-elegraph Company excepts because the
first paragraph of the instruction is misleading. It tells the
jury that Leslie Webb was an employee of the Western Telegraph Company on the ''day'' in question, when the question of his employment should be limited to the time of the
accident.
The second paragraph is objectionable, as it should b~
qualified by saying ''unless the evidenoo of unemployment is
shown by plaintiff's evidence", and should be limited to employment of the boy Webb at the actual time of the accident.
Also there is no evidence in the record upon which to base
the instruction, since the only positive evidence was that the
boy Webb was off duty and not employed by the Western
Union Telegraph Company at the time of the accident.
2. The court instructs the jury that, 'vhile it is the gene-ral rille that adults or grown persons, in order to recover
damages for an injury resulting from the faults or negligence of another, must themselves have been free from negligence, such is not the rule in regard to an infant of tender
years. The law presumes that a child between the ages of
seven and fourteen years cannot be guilty of contributory
negligence, and before you can find that the plaintiff in th~s.
ease was capable of being and was guilty of contributory negligence, such presumption in her favor must be rebutted by
clear and convincing evidence, sufficient to estahpage 104 ~ lish with reasonable certainty that she was possessed of such capability and understanding as
to enable her to exercise proper care and caution for her own
safety, and, notwithstanding this, sl1e was nevertheless· guilty
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of such negligence as to have proximately contributed to the
accident in question.
The jury is further instructed that even if the plaintiff had .
been an adult there was no duty on her to have been on the
lookout for the defendant Leslie Webb on the sidewalk, as
it was unlawful for him to be riding a bicycle at the place
where this accident occurred.
To which action of the court in granting instruction No.
2 the Western Union Telegraph Company excepts because

there is no evidence upon whioh to base the instruction and
the only positive evidence in the case shows that the boy
Webb was off duty and not in the emplQy of the Western
Union Telegraph Company at the time of the accident.
The second paragraph of this instruction is furthtlr objectionable because it overlooks the duty of one to care for
himself when running out upon a. sidewalk where he is liable
to meet pedestrians and obstructions.
. 3. The court instructs the jury that you are the sole judges
of the credibility of the evidence and witnesses, and, even
though one or more witnesses may testify positively as to
an alleged fact, yet you may consider from the evidence the
interest or motive of the witness in so testifying, the improbability of the statements ·in the light of the surrounding facts and circumstances, and although said statements
may 1;1ot be contradicted by other witnesses, you may altogether disregard the same if you believe them to be improbable or untrue.
~'o which action of the court in granting instruction No.
3 the Western Union Telegraph Company excepts because
there is no evidence to support 'it, the only positive evidence·being that the boy Leslie Webb at the time of the accident had quit work and was not in the employ of the Western
Union Telegraph Company.

page 105 }

4. The court instructs the jury that the defendant Western Union Telegraph Company is
legally responsible for the negligent acts of its servants or
employees 'vhile acting within the scope of their employment.
The jury is further instructed that not every deviation of

so
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the employee from the strict execution of his employer's
work, nor every disregard of particular instructions will
be such an interruption of the course of employment as to
suspend the employer's responsibility.
·And if you believe from the evidence in this case the defendant, Leslie Webb had not quit work for the day when accident in question occurred and was on his way to get his locker
key for the purpose of changing his uniform pursuant to
instructions from the defendant Western Union Telegraph
Company, and you further believe the said Leslie Webb was
guilty of such negligence as to proximately cause the injuries
suffered by plaintiff, ·and that the plaintiff was not guilty
of contributory negilgence, the defendant Western Union
Telegraph Company is liable and your verdict should be
in favor of the plaintiff against both defendants.
To which action of the court in granting instruction No. 4
the Western Union Telegraph Company excepts upon the
ground that to the first paragraph of said instruction there
should be added the phrase ''and on the employer's business" ..
The third paragraph is also objectionable in that it uses
the phrase ''if you believe • * "' that Leslie Webb had
not quit work for the day when the accident in question occurred". The only evidence in the case both by oral testimony and by records 'vas specifically to the point that Leslie Webb had quit work for the day, and therefore any instruction based upon such a theory had no evidence to sup. port it, and the languag-e was misleading.
The reference in the third paragraph also to the changing
of uniform pursuant to instructions is objectionable because
·it is not a duty which is in any way related to the obligation
of this employer to third perons, nor 'vas it a matter in any
way connected with the ·employment or enlarging
page 106 } the scope at the time of the accident. The fact
that the boy may have been wearing a cap or
pants usually worn by telegraph boys is not sufficient to ren..:.
der the Telegraph Company liable. Also the evidence disdosed the fact t.ha.t the boy Webb was not on a salary, but was
paid only for actual messages handled, and he was not delivering a message at the time of the. accident. Therefore, even
if he had been going to change his clothes, that was a matter
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which was gratuitous upon his part without consideration
and will not support any claim against the Telegraph Company.
5. The court instructs the jury that pursuant to the ordinances of the City of Norfolk it is nnla:wful to ride a bicycle
on the sidewalks of said City, and if you believe from the
evidence in this case that at the time of the accident in question the plaintiff was not in the street but on the sidewalk,
and that the defendant, Leslie Webb, ran into and injured
the plaintiff while riding a bicycle on the sidewalk, this constitutes negligence on the part of the defendant Leslie Webb,
and if yon further believe that such negligence was the proximate cause of the injuries suffered by the infant :rviariorie
Elizabeth Phelps, then your verdict should be for the plaintiff against the defendant Leslie vVebb unless you believe
from the evidence that the plaintiff was herself guilty of contributory negligence; and if you further believe from the evidence that at the time of the accident Leslie Webb was acting
within the scope of his employment by the defendant Western Union Telegraph C'om.pany, then you may also find
against the Western Unio_n Telegraph Company.
To which action of the court in granting instruction No.
5 the Western Union Telegraph Company excepts because
there is no evidence upon 'vhich to base the instruction, the
boy Leslie Webb not being upon the company's business at
the time, and further because the said instruction does not
take into consideration the contributory negligence of the
plaintiff.
page 107 ~

6. The court instructs the jury t.hat if you believe the plaintiff is entitled to recover you may
award her such damages as you believe from the evidence
will reasonably compensate her for the injuries suffered.
In arriving· at the amount of your verdict you may take
into consideration the extent of the injuries suffered by
plaintiff, whether or not such injuries are temporary or permanent and the physical and mental suffering which has resulted from said injuries.
To which action of the court in granting instruction No. 6
the defendant Western Union Telegraph Company excepts
because there is no evidence to support an instruction for
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the plaintiff, and the said Leslie Webb not being upon the
company's business at the time.

INSTRUCTIONS ASI{ED BY WESTERN UNION TELEGRAPH CO~IPANY.
Thereupon the defendant Western Union Telegraph Company, offered, and the court granted, instructions numbered
1, 2, 3 and 4 as follows:
1. The court instructs the jury that the basis of this action
is negligence, and you cannot· infer negligence on the part
of the defendant Western Union. Telegraph Oompany from
the mere happening of an accident. The law imposes on a
plaintiff the duty of proving his case by a preponderance
of all the evidence, and this burden rests uon him through
the entire trial and applies at every stage thereof; and you
cannot, under your oaths, find a verdict in favor of the plaintiff against the said Western Union Telegraph Company unless and until she has proved by a preponderance of all the
evidence that the defendant Western Union Telegraph ComP!l.ny, or its duly authorized agent at t]le time of the accident and within the scope of his employment, "\Vas g11ilty
of the negligence charged against it, and that such negligence was the proximate cause of the accident complained of.

If after hearing all the evidence you are uncertain as to
whether the defendant Western Union Telegraph Company
was guilty of negligence, and it appears equally as probable
( that it was not negligent as that it was, then the verdict must
oo for the defendant 'Vestern Union Telegraph Company.
page 108
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2. The court instructs the jury that the plaintiff
cannot recover in this action fo'l any injuries or
damages to which her own negligence, if any, proximately contributed; provided you believe from the evidence that the
plaintiff, Marjorie Elizabeth Phelps, had sufficient discretion
to appreciate and understand the· danger incident to her action.

3. The court instructs the jury that where an injury or
loss is occasioned by the concurrent negligence of both the
plaintiff and the defendant which has contributed as an efficient cause to the accident complained of there can be no recovery,. as courts will not undertake to balance the negli-
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gence of the respective parties where both have been at fault
in order to ascertain which one is most at fault; this applies
in this case if you further believe that the plaintiff, Marjorie Elizabeth Phelps, had sufficient discretion to appreciate
and understand the danger incident to her action.
4. An indispensable c.ondition of the liability of a master
for the negligent act of a servant is that it shall be within
the scope of the latter's employment at the time of the accident.

If the ref ore you believe from the evidence in this case
that at the time of the accident complained of the messenger Webb had been duly checked out of service for th~ day·
and was on his way home, then the defendant Western Union
Telegraph Company is not responsible for his acts, and the
plaintiff cannot recover against the Telegraph Company.

INSTRUCTION ASlillD BY DEFENDANT WEBB.
5. The court instructs the jury that the basis of this action
is negligence, and you cannot infer negligence on the part
of the defenant Leslie Webb from the mere happening of an
accident. The law imposes on the plaintiff the duty of proving her case by a preponderance of all the evidence, and this
burden rests upon her throughout the entire trial and applies
at every stage thereof, and you cannot, under your oaths, find
a verdict. in favor of the plaintiff unless and until she has
proved by the preponderance of all the evidence that the defendant was guilty of the negligence charged· against him and
that such negligence was the sole proximate ·cause of the
injury complained of.
If, after hearing all of the evidence, you are uncertain as
to whether .the defendant was guilty of negligence, and it
appears equally as probable that he was not negligent as that
he was, then your verdict must be for the defendant.
pag·e 109 }

To the action of the court in granting saiel Instructions 1, 2, 3, 4, 5 and 6 for the plaintiff the
defendant Western Union Telegraph Company excepts on
the grounds hereinbefore set out, and now tenders this, its bill
of exception No. 2, and prays that the same may be signed,
sealed and made a part of the r.eeord in this cause, which is
accordingly -done this 2nd day of February, 1932, and within
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sixty days from the time. at which final judgment was entered
and after due notice to attorneys for plaintiff of tender of
this bill of exception.
·
ALLAN R. HANOKEL, (Seal)
Judge of said Court.
Seen:!{ELSEY & JETT,
Counsel for pltff.
page 110
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In the Circuit Court of the City of Norfolk,
Virginia.

~Iarjorie

Elizabeth Phelps, who sues by V. L. Phelps, l1er next
friend,
vs.
vVestern Union Telegraph Company and Leslie Webb.
BILL OF EXCEPTION NO. 3.
Be It Remembered that upon the trial of this cause as set
out in the foregoing bill of exception No. 1, after the jury
had been sworn, and after all of the evidence had been taken
of the plaintiff as set out in bill of exception No. 1, which is
hereby referred to and made a part hereof as fully as if
herein set out, the defendant Western Union Telegraph Company moved the court to strike out the evidence so far as
the defendant Western Union Telegraph Company is concerned upon the ground that the evidence adduced by plaintiff
was not sufficient to connect this defendant in any way with
the accident which was the cause of this action. The evidence·
showed that the boy Leslie Webb had checked out for the day,
was on his way home on his bicycle, ad was not on any business of the company at the time of the accident. But the
court overruled the said motion a.nd allowed the case to nroceed, and did not strike out the plaintiff's evidence, to which
action of the court in refusing to strike out plaintiff's evidence and allowing the case to proceed the defendant Western Union TelegTaph Company excepts, and now
page 111 ~ tenders this, its bill of exception No. 3, and prays
that the same may be signed, sealed and made a
part of the .record in this cause, which is accordingly done
this 2nd day of February, 1932, and within sixty days from
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the time at which final judgment 'vas entered and after due
notice to attorneys for plaintiff of tender of this bill of ex:-.
ception.
ALLAN R. HANCKEL, (Seal)
Judge of said Court.
Seen:KELSEY & JETT,
Counsel for pltff.
page 112 } In the Circuit Court of the City of Norfolk,
·
Virginia.
~Ia.rjorie

Elizabeth Phelps, who sues by V. L. Phelps, her next
friend,
vs.
\Vestern Union Telegraph Company and Leslie Webb.
BILL OF EXCEPTION NO. 4.
Be It Rememhered that at the trial of this cause as set out
in the foregoing bill of exception No. 1, after the jury had
been sworn, and while the evidence of Leslie Webb was being
taken, as set ·out in bill of exception No. 1, which is hereby
referred to and made a. part hereof as fully as if herein set
out, the following question was asked by attorney for the
plaintiff:
Q. Do you mean to say that these little girls, Georgia and
Louise, are telling an untruth?

Mr. Seawell: I object, if your Honor please, as being an improper question.
The Court: You may ask 'vhether they were telling an untruth or making a mis-statement.
1\tir. Seawell: That is not a proper question, I believe, to ask.
The Court: I th~nk it is a. matter of criticism for the jury.
I overrule the objection.
l\{r. Seawell: Note an exception.
page 113
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By Mr. J.ett:
Q. Is that your idea about it, Mr. Webb?
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.. The Court: I do not think his idea is very important.
By Mr. Jett:
·
.
Q. Is that so? If these girls say that you were riding the
bicycle, and I believe pumping it, are they mistaken about it.
A. Yes, sir, they are mistaken.
To the asking of which question the defendant Western
Union Telegraph ·Company, by counsel, objected, it being an
improper question on cross examination calculated to embarrass the witness and to prejudice him in the eyes of the
jury, but the court overruled the said objection and allowed
the question to be asked, to which action of the court the defendant Western Union Telegraph ·Company excepts, and tenders this, its bill of exception No. 4, and pra.ys that the same
may be signed, sealed and made a part of the record in this
cause, which is accordingly done this 2nd day of February,
1932, and within sixty days from the time at which final, judgment was entered and after due notice to attorneys for plaintiff of tender of this bill of exception.
ALLAN R. HANOKEL, (Seal)
Judge of said Court.
Seen:KELSEY & JETT,
Counsel for pltff.
page 114
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In the Circuit" Court of the City of Norfolk,
Virginia.

Marjorie Elizabeth Phelps, who sues by V. L. Phelps, her next
friend,
vs. .
Western Union Telegraph Company and Leslie Webb.
BILL OF E·XCEPTION NO. 5.
Be It Remembered that at the trial of this cause as set out
in the foregoing bill of exception No. 1, which is hereby referred to and made a part hereof as fully as if herein set out,
defendant's witness Leslie Webb 'vas ask~d the following
question by attorney f<?r the plaintiff:.
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'' Q. And you are required under the r:nles of the Western
Union to change your Wc;,stern Uni9n uniform and yo~r oap
before you go off duty 7''

And again ·.plaintiff's attorney asked plaintiff's witness
Georgia Sullivan the following questions :

"Q. Did you notice whether or not he had his. uniform
on7
And plaintiff's attorney asked. plaintiff's witness Louise
Bland the following question:
'
'' Q. Can you state to the jury how Leslie Webb was dressed
:at the timeT"

And plaintiff's attorney asked plaintiff's witness Mrs. Williams the following question:

''Q. Can you state to the jury how the Webb boy was
dressed?' 1
·
page 115 }

To all of which questions the defendant Western Union Telegraph Company excepts upon the
ground that this was immaterial and irrelevant and incompetent to establish liability upon the defendant Western
Union Telegraph Company for neglig·ence. But the court
overruled the objection of the defendant to these questions and
allowed the answers to be given, to which action of the court
the defendant Western Union Telegraph Company, by its
counsel, excepts, and tenders this its bill of exception No. 5,
and prays that the same may be signed, sealed and made a
part of the record in this cause, which is accordingly done
this 2nd day of February, 1932, and within sixty days from
the time at which final judgment was entered and after due
notice to attorneys for plaintiff of tender of this bill of exeeption.
·
ALLAN R. HANCKEL, (Seal)
Judge of said Court.
. . .\

Seen:-

KELSEY & JETT,
Counsel for pltff.

'
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.The ~ollow4lg is Notice of Appeal filed herein
on January 30th, 19'32 :.

In the Circuit Court of the City of Norfolk, Virginia.
Marjo"rie Elizabeth Phelps, who sues by V. L. Phelps, her next
friend,
vs.
Western Union Telegraph Company and Leslie Webb ..
At Law.
ON }lOTION.

To Messrs. Kelsey & J ett,
Attorneys for Plaintiff:
Take Notice that on the 30th day of Jannary, 1932, the undersigned will apply to the Clerk of the Circuit Court of the
City of Norfolk, ;virginia, for a transcript of the record in
the cause of Marjorie Elizabeth Phelps, who sues by V. L.
Phelps, her next friend, vs. Western Union Telegraph Company and Leslie Webb for the purpose of presenting said
transcript to the Supreme Court of Appeals of Virginia along
with a petition for writ of error to the judgment of said court
rendered in said cause on the 5th day of January, 1932.
Dated this 26th day of January, 1932.
HUGHES, LITTL,E & SEAWELL,
Attorneys for Western Union Telegraph Company.
Service accepted this 30th day of January, 1932.
KELSEY & JETT,
Attorneys for Plaintiff.
page 117
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The following is the stipulation of counsel filed
herein:
·

It is agreed between attorneys for the respective parties
that all exhibits introduced by both plaintiff and defendant
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in the above entitled cause shall be forwarded by the clerk
with the record as original exhibits in the case.
KELSEY & JETT,
Attorneys· for Plaintiff.
HUGHES, LITTLE & SEAWELL,
Attorneys for Defendant..
Norfolk, Virginia,
March 4, 1932.
page 118 } Virginia:
In the Clerk's Office of the Circuit Court of the
City of Norfolk, on the 1st day of March, 19a2.
I, Cecil M. R.obertson, Clerk of the Circuit Court of tneCity of Norfolk, do certify that the foregoing is a true transcript of the record in the suit of Marjorie Elizabeth Phelps,
her next friend, plaintiff against Western Union T·elegraph
:Company, Incorporated, a corporation and ·Leslie Webb, defendants, lately pending in ·said court.
I further certify that the same was not made up and completed and delivered ttntil the plaintiff, had received due n~
tice ther~of, and of the intention of the defendant to apply
to the Supreme Court of Appeals of ;virginia for a writ of
error and S'lllpersedeas to the judgment therein.
Teste:
CECIL M. ROBERTSON, Clerk,
By MARGUERITE R. GRONER, D. C.
Fee for Transcript $38.50.
A Copy-Teste:
H. STEWART JONES, C. C.
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