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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

RI.VERSIDE AND DAN RIVER COTTON MILLS, INCORPORA'l'ED, EMPLOYER, AETNA LIFE IN·SURANCE
COMPANY, INSURER, Petitioners,
vs.
CHARLES MELVIN THAXTON, (DECEASED)
PLOYEE, CARRIE THAXTON, Claimant.
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To the Honorable J'ltstices of the Supreme Cou1·t of Appeals
of Virginia:

Your petitioners, Riverside and Dan River Cotton Mills,
Incorporated (Employer), and Aetna Life Insurance C'ompany (Carrier or Insurer), hereinafter referred to as petitioners, respectfully show unto your Honors that they are aggrieved by an award of the full Industrial Commission of ;virginia, dated January 16, 1933, reversing and setting aside the
·award of Commissioner Nickels dated October 31, 1932, the
said award of the full Commission awarding to Carrie Thax:..
ton, hereinafter referred to as claimant, $~.661;'2 per week
payable every four weeks beg·ining May 28, 1932, to continue
for a period of three hundred weeks unless subsequent con~
ditions require a modification and to proper parties the costs
·
of burial expense, not to exceed the sum of $150.00.
STATEMENT OF FACTS.
Charles Melvin Thaxton was employed ·by Riverside and
Dan River Cotton Mills, Incorporated, on April 27, 1932 (R.,
p. 26), as an electrician in the department of Mr. J. A. Guy,
who was the chief electrician and superintendent of electric
power and light for the employer (R., p. 22). The employe:r
I
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maintained light and power lines in the village of .Schoolfield,
adjoining Danville; both lines were carried on the same concrete poles. The light wires carried 110 voltage and the
power wires 2,300 voltage (R., p. 23). The current in the light
wires was controlled by a switch at the power house while the
current in the power wires was controlled by two switches,
one of which was situated on Baltimore Avenue and is the
one which is involved in this case (R., p. 23).
Deceased held himself out as an expert electrician (R., pp.
6 and 29). At the beginning of his employment he was instr1:1cted by 1\ir. J. A. Guy as to his his duties as an electrician
in line work. ~I:r:. Guy testified:
'' Q. State how and when you instructed him please.

A. The day he came to work I went over these switches with
.him and showed him the places. We went to them and I told
him how important it was for him to take it out. The second
day-of course, the first thing was to check over the number
of lights that were burned out-and the second day from
that day he and I W·ent over to this switch where he went to replace ·the lights in the village and he took the switch out and
put the key in his pocket and I went back to the mill.
Q. Did he seem to understand the necessity for the rule
the reason for it?
A. Yes, sir.
Q. What was the reason for it, ~Ir. Guy?
A. These are concrelte poles and we could not work thein
with the current on, the reason being you would get shocked
if you undertook it." (R., p. 25.)
In. addition, J. T. Deaton, electrician in charge of the outside, gave the deceased instructions on one occasion when
he was working on .Spencer Avenue in May. (R., p. 49.)
Posie Craft also cautioned the deceased two or three times
about following the regulations of the company. (R., p. 57.)
These regulations required that before an employee go ou
a pole which carried a live wire, he do two things, first, call
the power house and request the switch to the street lights
to be disconnected. He would hold the telephone until he was
informed by the proper persons that the disconnectors had
been pulled and it was then his duty, secondly, to pull the
switch controlling the 2,300 voltage power wires and lock the
box containing the switch and put the key in his pocket so
that no one else could throw the switch. (R., p. 23.) The deceased was instructed in or cautioned about this regulation at
least five times. (R., p. 58.)
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On May 28, 1932, the deceased's duties required him to replace the street lights which· had been burned out. In the
performance of this duty, he was assisted by a colored laborer,
Solomon Womack. (R., 4~.) At 7 :10 A. M. on this date he·
called the power house and told them to take out the disco:tt•
nectars. (R., p. 43.) He held the telephone until he was informed by W. A. McNeely, who was operating the power
l1ouse, that the disconnectors were out. (R., pp. 30 and 66.)
On this date the deceased threw no switch. (R., p. 44.) He
proceeded to replace the burned· out lights and in repla6ing the
sixth light, on Lee Street, about three-quarters of a mile from
the switch that controlled the power lines on the poles on
.which he had been working, his head came in contact with
the high tension wire controlled from the switch on Baltimore Avenue and he was electrocuted. It was agreed that
the deceased's average weekly wage was $13.33 (R., p. 2) and
on the basis of this wage it was found that the claimant was
:fifty per cent dependent upon the deceased. The employer
and insurance carrier properly pleaded Section 14 of the
W orkmens Compensation Act of Virginia, known as ''Wilful
· ~fisconduct'' section, and in his award dated October 31, 1932,
·Chairman Nickels found tha-t the deceased had been guilty of
wilful misconduct and dismissed the claim. This award,
l1owever, was reversed by the award of the full Commission
dated January 16, 1933, which was concurred in by Commissioner Deans and dissented from by Chairman Nickels.
ASSIGNMENT OF ERROR.
The sole assignment of error is that the ·Commission erred
in reversing and setting aside Chairman Nickels' opinion
dated October 31, 1932, because all the pertinent evidence
clearly showed that the deceased was guilty of wilful miscon...
duct as a matter of law.
AR.GlTMENT ON ASSIGNMENT OF ERROR.
The Wilful Misconduct section of the Workmens Compensation Law of Virginia provides as follows:
''WHEN COMPENSATION NOT A·LLOWE·D-WILFUL
MlSCONDUCT.
~'Sec. 14. No compensation shall be allowed for an injury
or death due to the employee's wilful misconduct, including
intentional self-inflicted injury, or growing out of his attempt
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to injure another, or ·due to intoxication or wilful failure or
refusal to use a safety applicance or perform a duty required
.bY statute, or the wilful breach of any rule or regulation
~_dopted by the employer and approved by the Industriul Com
mission, and brought prior to the accident to the knowledge
of the employee. The burden of proof shall be upon him who
claims an exemption or forfeiture under this section.''
The defense of wilful misconduct was properly pleaded
by the employer and insurer in accordance with the rule of
the Commission. It then devolved upon them to show in addition to the violation of the rule of the employer (1) That
the rule in question is a reasonable and proper one; (2) That
it has been properly promulgated and brought home to the
employee's notice prior to injury; (3) That it has been. strictly
enforced. If these things are proven, the rule in question will
be considered even though it has not been previously ap.proved by the Commissiqn. Rose vs. V.I. 0. Co., 20 I. C. 344,
and review, 20 I. C. 428.
All of the evidence clearly shows that these three conditions existed, the first, we believe, will be admitted. In re_gard to the second, it is not disputed that on at least five
occasions notice to the deceased was b:J;ought home. On each
.of the first three days in which the deceased was employed,
Mr. Guy notified him of the existence of the rule and instructed
him in line worlr (R., pp. 25, 26). Mr. J. T. Deaton gave the
deceased instruction on one occasion (R., p. 49. Posie Craft
cautioned the deceased two or three times about the existence
of the rule. (R., p. 57.) The evidence is undisputed that
all persons engaged ·in this line of work knew of the exist·
ence of the rule. The evidence not only affirmatively shows
that the rule was strictly enforced, but nowhere does any
indulgence in a violation thereof appear. Because of the
statement in the concurring opinion of Commissioner Deans
that there may have been a rule but the same was not rigidly
enforced, we quote the evidence of the various witnesses on
the enforcement of this rule. Mr. J. A. Guy. testified:

"Q. Was that rule strictly enforced¥
A. Yes.
Q. Was it ever violated .before. Mr. Thaxton worked for
yout
A. Yes.
Q. What penalty, if any, did you inflict on the person violating the rule 1
A. No stated penalty.

R'side & Dan River Cot'n Mills v. Thaxton, etc.
Q. Did he remain in your employ Y
A. He did not.
Q. Did you discharge him Y
A. No, sir, just laid him off.
Q. For what reason?
A. I didn't say, because I could not
Q. What was your reason for laying
A. For being careless was the main
Q. For not throwing the switch?
A. No, sir, working on a. live wire.''
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use him any longer.
him off?
reason.

(R., PPr 25-6.. )

Mr. George W. Robertson, who had been general super~
intendent of the employer for twenty-five years, te-stified:

"Q. I will ask you if there exists a rule, Mr. Robertson,
with regard to electricians working around live wires Y
A. Well, that not only applies to live wires, but is applied
to all hazardous places.
Q. What is the rule, Mr. Robertson Y
A. If anyone violates the rules given him, he should be discharged.
Q. Do you know what the instructions are, Mr. Robertson
about working around live wires Y
A. I do not. It applies to any hazardous place. The particular wires I do not know just what instruction Mr. Guy
would give for thetn.
Q. Have you instructed Mr. Guy to lay down rules in this
connection?
A. Yes.
Q. Do you know what would happen to an employee who
violated this rule?
A. He would be discharged.
Q. Who would have the authority to discharge them?
A. The foreman-Mr. Guy in his department. Different
foremen in different departments.
Q. Have any violations of this rule come to your notice,
Mr. Robertson f
A. I have a recollection some time ago of this violation.
Q. The rule was violated?
A. Yes.
Q. What steps were taken?
A. Mr. Guy discharged the man.
Q. And his reason for discharging the man was what?
A. Violating the rules in going around live wires.'' (R. pp.
40-2.)
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Mr. J. T. Deaton, electrician in charge of the outside, testified as follows:

"Q. Is the rule strictly enforced in your department or
notY
A. It is.
Q. What is your understanding about what would happen
to an employee who disregarded this rule f
A. I imagine he would be discharged.'' (R., p..51.)
Posie Craft, an electrician in the ·same department as the
deceased, testified :
''Q. What is your understanding of what would happen to
a man who violated that rule Y

A. I understand he would be discharged.
Q. Is the rule strictly enforced f
A. Yes." (R. p. 57.)

Mr. C. L. Jones, also employed in the electric department,
testified:
'' Q. Do you know or did you know what would happen to
a man if he violated this rule T
A. I have an idea.
Q. What?
A. He would be discharged." (R., p. 62.)

Mr. W. S. Cooper, employed in the electrical department,
testified:

'' Q. Are you familiar with the rules of your department
about working around live wires?
A. Yes, sir.
Q. What is the ruleY
A. The man doing the work is supposed to take the key,
unlock the switch, throw the switch, take the key with him
and when the work is :finished throw the switch back and lock
it.
Q. Do you know whether this rule applies to the line on
Lee Street?
A. It certainly does.
Q. Do you know where the switch is located which controls the current on Lee StreetY
A. Yes.
Q. Where?

\
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A. On Baltimore A venue for house lights and the power
house for street lighting.
Q. Is the house lighting low voltage or high voltage'
A. High voltage until it reaches the transformer, and when
it reaches the transformer it is 110 voltage.
Q. Do you know whether this rule is enforced ouif there f
A. It is.
Q. What would you expect to happen to you if you violated itT
A. I would expect to be discharged." (R., p. 64.)

I •
I

In view of the above evidence and we have been unable to
.find any conflict therewith, we are at a loss to understand
on what evidence Commissioner Deans based the statement
in his concurring opinion that the rule was not rigidly enforced .. Although the rule was promulgated verbally there is
no doubt in the record that there was such a rule and that it
was duly promulgated and brought home to the notice of the
· deceased and that it had been strictly enforced. It must be
conceded that the rule was a reasonable one so that the sole
remaining question is whether the violation, which is also adlnitted, constituted wilful misconduct.
It should be borne in mind that the wilful m~sconduct which
the Industrial Commission was asked to construe hi this case
was ''wilful failure or refusal to use a safety appliance''
and ''the wilful breach of any rule or regulation adopted by
the employer and approved by the Industrial Commission,
and brought prior to the accident to the knowledge of the
employee". Because the rules are so well established as to
need no citation of authority, we simply mention that we arc
mindful that the burden of proof was on the employer and insurer to prove a wilful failure or refusal to use a safety
appliance, or to prove the wilful breach of a rule or regulation, that the W orkmens Compensation Law is liberally construed in favor of the claimant and that mere neg·ligence, how ..
ever gross, was not sufficient to prove wilful misconduct. The
g·eneraly adopted rule as laid down in Burns Case, 218 Mass.
8, 105 N. E. 601, Ann. Cas. 1916-A, 787, and as adopted in the
case of King vs. Empire Collieries Co., 148 Va. 585, 139 S.
E. 478, is that wilful misconduct as applied to either of the
above violations involves the idea of moral blame or of "conduct of a quasi criminal nature, the intentional doing of something either with the knowledge that it is likely to result in
serious injury or with a wanton and reckless disregard of
its probable consequences". As amplified in th King case the
rule is expressed:

~-·------.
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. ''None of them are cases of mere negligenc~. Except the
single case of intoxication, all of them involve an affirmative
exercise of the will, either to do what is manifestly wrong,.
or to refuse to accept known. regulations of the employer
made for the safe conduct of his business, and which are
plainly• reasonable.''
In hi~ findings· of fact Commissioner IGzer recognizes the
existenc-e of the rule (R., p. 79) and safety device (use of
the key) (R., p. 80), that it was duly promulgated and explained to Thaxton (R., p. 80) and that the employee failed
to obey the rule or regulation and failed to use the safety
device. (R., P~ 89.) The error of the Oommission may be
reduced to the statement that these failures did constitute
.wilful misconduct. To sustain this finding, Commissioner
Kizer states in his opinion: "A strong and natural inference
is that Thaxton, thoroughly unacquainted with the work, had
entirely forgotten the Baltimore Avenue switch for, as stated
heretofore, he had just returned to a type of work of whichhe had only had three days experience and that after a lapse
of four weeks''. The following evidence of Mr. Guy i&
quoted to substantiate this statement:

"Q. When did he operate the switch?
A. Well the day I was telling you about, the third day froin
the time he came to work is the only time I saw him operate
the switch.
Q. Did he work every day from· that day until the time
that he was killed 7
A. Not on that particular work.
Q. What kind of work did he work onf
A. He worked in the mill on construction work that we
had going on.''

,
\_,

The Commissioner concludes from the above testimony that
after April 29th the deceased worked only in the mill on con_struction work, 'vhich, we submit, is not a. reasonable inference from that testimony when the nature ·of the deceased's
duties as electrician are considered and particularly in view
of J. T. Deaton's testimony on page 49:

'' Q. When did he start working in ·your Department T
A. What do you mean Y When he started working for the
Company?
Q. Yes.
A. Some time the last of April.
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Q. Did you ever have any occasion to give him any instruction?
A. One time.
Q. When?
A. When he was working on Spencer Avenue.
Q. When was that?
A. I can't recall the day.
Q. Can you recall the month Y
A. Some time in :May.
Q. What was he doing?
A.. Hanging a transformer.
Q. What instructions did you give him, Mr. Deaton?
A. I asked him did he know about the switch. He said
he did.· I wasn't satisfied and went with him to be ·sure the
switch was out. . we went down and the switch was out. i:
asked if he knew about all the switches, and he said yes, he
kn~'Y enough to stay in the clear.
Q. Di~ he say how he knew about the switches?
A. He said Mr. Guy told him about all the switches.''

It is difficult to obtain a clear picture of any case _from small
extra.cts of the testimony such as has been done by the opinion
of the full Commission in this case. When the evidence of
all the witnesses is considered together, the conclusion is inescapable that the deceased was an experienced electrician and
lineman; that he was properly instructed in the rules and
regulations in regard to his work an¢1 was cognizant to the.
dangers incident to the work; that he violated a rule and failed
to use a safety device, which rules were strictly enforced and
that the violations were the sole causes of' his death.

WERE .SUCH VIOLATIONS WILFUL?
Because the employer and insurer could not produce the
employee and prove the subjective element of intent aS it. ex:..
isted in his mind on the morning that he fniled to ptill;lh~
·Baltimore A venue switch and lock the switch box and put the
key in his pocket, the Commission has decided that such
failures could not have been wilful. With this conclusion we
must differ because of the facts of this case and because of
the law as laid down in similar cases by the Industrial Com- .
mission of Virginia, some of the opinions in which were written by the Com~ssioner who allowed compensation in this
case, or were concurred by them.
· That the deceased was mindful of his duties on· the morning of his death is shown by his first calling the power house
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and asking to have the disconnectors pulled on the low voltage wires. On this occasion M:r. Guy saw the deceased and
asked him if he had had the disconnectors pulled, to which
question he replied that he had and the Commission then proceeds, impliedly, perhaps, to criticize Mr. Guy for not cautioning the employee to pull the switch on Baltimore Avenue
and by this reasoning actually states: "At first impulse it
could, at the most, be said that Thaxton was guilty of negligence, but a careful study of the evidence relieves him even
o~ that stig·ma". To have requir~d Mr. Guy, or any other
foreman to caution the deceased on each occasion that he was
supposed to pull the switch on Baltimore Avenue would have
necessitated the employment of as many foreman as work··
ers. The record abundantly shows that the deceased was
thoroughly instructed and in our view of the evidence no further caution by Mr. Guy was necessary on the morning that he
saw the deceased.
The Con1mission adopts as its explanation of the accident
the statement of the colored helper Soloman Womack, who, in
referring to the deceased's failure to pull the switch on Baltimore Avenue and lock the switch box and put the key in his
pocket, said: "It slipped my memory and his too." When
it is recalled that this witness was an ordinary laborer who
had never been instructed in pulling the switch and had no
·duty in connection therewith, to impute this laborer's forgetfulness to the deceased who did have a duty to perform seems
to us a thoroughly unsatisfactory explanation of the accident.
··Bearing in mind that the deceased was an experienced electrician and knew of the simple precaution necessary for safe
work and 'vithout following· 'vhich his work was extremely
hazardous, is it conceivable that he could have risked death on
six separate occasions on that day entirely oblivious of the
danger f In other words, assuming that he did have a lapse of
memory in not pulling the switch before he· replaced the first
light, is it reasonable to suppose that the lapse continued
each time he ascended a pole. on which death was imminent if
the slightest misstep were made? If it is reasonable to answer these questions in the affirmative, then we will concede
that the deceased was not guilty of wilful misconduct. However, if the question must be answered in the negative the
conclusion necessaritly follows that the deceased made a deliberate intention decision not to follow the rule and not to use
the safety device and committed the positive act of going
upon the poles on which was situated the live 2,300 voltage
wire which was ''An affirmative exercise of the will, either
to do what is n1anifestly wrong, or to refuse to accept known
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regulation of the employer made for the safe conduct of its·
business and which are plainly reasonable''. In our conception of the law it is just such an act that involves the idea of
moral blame or of conduct of a quasi criminal nature. If · ·
there ever was an instance _of an intentional doing of solllEtthing either with the knowledge that it was likely to result
in serious injury or with a wanton and reckless disregard
of its probable consequences, we believe the instant case i~
it, and when an act is done with a wanton or reckless disre- .
gard of its probable consequences, a quasi criminal intent is
implied. When we consider that there was absolutely no
danger involved in the deceased's work when he followed the
company's rules and that the risk was almost suicidal if he
did not follow them, we see no room to doubt that the deC·eased, as Commissioner Nickels stated, was "wantonly, if
not wilfully, disregardful of all rules and well kown safe- ·
guards of experience''. which is wilful misconduct. Other
criticisms could be offered to the a'vard, but it is sufficient,
we believe, to say that if allowed to stand the present award
'vill completely nullify Section 14 of the W orlo.aens Oompen"Sation Act as applied to violation of rules and regulations and
failure to use safety appliances. A review of the evidence,
which is no where contradictory. will show as clear an infraction of these aspeets of the wilful misconduct section as can
be imagined.
THE LAW OF THE CASE.
No construction of 'Section 14 as applied to the instant case
seems to have been made by this Honorable Court.
Whether· the deceased under the given state of facts and
circumstancs was guilty of wilful misconduct is a mixed question of law and fact which is properly reviewable by this Honorable Court. Clinchfield Garbo Coal Corporation, et al., vs.
L. B. J(iser, 139 Va. 451: It is submitted that all of the evidence shows that he was and that the Commission therefore
erred as a matter of la'v in holding that the deceased was not
guilty of wilful misconduct.
·
· It is intimated that at the most the deceased was guilty of
negligence and Commissioner Kizer's opinion relieves him of
that stig·ma because he was guilty of an act of omission or a
ne~ative act. There are decisions of the Industrial Comrnissio~1 to the contrary although it should be borne in mind
that in addition to the omissions of the deceased in failing to
pull the switch and in failing to lock the switch ·box and place
the key in his pocket, he went upon the poles with live 'vires
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:{affirmative act)', in violation of positive regulation against
.it.
. In the case of- J. c.· Smith vs. Stonega Coke and Coal Com-pany, 13 0. I. C. 500, compensation was denied on account
of wilful- misconduct where the claimant, with full knowl·edge of the danger involved, did not remove (omission) slate
as directed (rule) before proceeding to load coal. The opinion states~
· ''The preponderance of the .evidence shows wiifullness in
·the sense that claimant recklessly disreg·a·rded all admonitions, though he knew personally by experience of the dan.gers involved.''
.Agee vs. Cole1n.an Furniture Go., etc., 13 0. I. C. 359. After
·n1aking. adjustment on a shaping macl1ine, the claimant proceeded to operate. it ·without replaeing guard. Compensation
was denied on the ground that claimant failed to use a safety
guard which was removed by him.
Hutcheson vs. Merrimac Anthracite Coal Corp., 12 0. I. C.
325. In violation of State Mine Laws and enforced ·rule of
employer, the claimant went back into a room where he had
a short while before set off dynamite which failed tq explode and while there an explosion occurred resulting in injury. In denying compensation on the ground of wilful misconduct, Commissioner Kizer said :
·

''The Commission is of the opinion that the evidence does
. not show an accident because an injury was· expected to follow as a re'sult of what claimant was doing. It was not a
fortuitous or unexpected event. Hutcheson had two years ex,perience as a miner and it is quite natural that he was not unfamiliar with the consequences that would follow ·his rash
·act.''
These 'vords are peculiarly applicable to the instant case.
·Although the defense of no accidental injury was not raised
it is jurisdictional for the claimant to show an accidental injury arising out of and in the course of the employment and if
this ·Honorable Court is so disposed it may take cognizance
of"this failure for the first time on review of the aw~.rd. An
·excellent discussion of the defense of no accident in tl1is type
of case is found 'in the paper of Chairman Niekels read before the 18th Annual Meeting of the International Associa-
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tion of Industrial Accident Boards and Commissions, held
in Richmond, Virginia, · October 5th. to 9th, 1931, entitled,
''When does misconduct become wilful mis-conduct or .,Jake
the employee out· of the scope of his employment'' Y hereinafter ref.erred to.
·

\

\

II,

I

In the case of Tate vs. Blackwood Coal and Coke Go., 11
0. I. C. 38, the facts were as follows: The claimant was a
miner of a number of years experience and was engaged in
ta~ng out coal about the pillars which are left in the mines
as the other coal is mined. This 'vork is considered unusually dangerous and involves a considerably higher degree of
care than-ordinary coal mining. _The foreman had cautioned
this employee the ~vening previous and had refused to allow him: any mine cars for his coal until he had properly
propped his roof. Notices were posted cautioning the employees to properly prop the mine and the rule requirin.z
such practice was strictly enforced and was reasonable. · lt
was held the failure to obey the rule was the cause of the
accident. and was wilful misconduct. Chairman Handy said,
at page 41:
''As has been said in discussing other cases in which compensation was denied for violation of a coal company's rules,
the rule must be reasonable and a proper oue. 'It would
seem that no rule could be more reasonable, proper and necessary than the rnle requiring· the roof of the coal mine to b~
properly supported before wprk is undertaken ·beneath it.
That rule was disregarded in the present case and was di·
rectly responsible for the claimant's injury.''
·This quotation is, we think, particularly pertinent to the
instant case. No rule could hA more reasonable, propet: and
necessary than the rule requiring the deceased to throw the
switch on Baltimore Avenue and lock the switch box and put
the key in his pocket so that no one else -could throw it while
he was working on the wires. In Chairman Handy's words,
that rule was disregarded and was directly responsible for
the deceased's injuries. Such an instanc.e is quasi criminal
in its ·nature in that it recklessly disregards all consequences.
In the case of Porter Hicks vs. Clinchfield Coal Corporation,
11 0. I. C. 491, the claimant was denied compensation for
'vilful misconduct for removing the safety guard from the
machinery which he was operating contrary to certain rules
of the company which were strictly enforced.
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The case of Y o'lllng vs. Virginia Electric ani/, Power 0o'l1'1!"!
pany, 9 0. I. C. 568, more closely resembles the ins~ant ca~e
than any case before the Industrial Commission which .we
have been able to find and as -Qhairman Nickels points out,
differs from the instant case in degree only. In that case the
claimant was directed by his superior not to do any work on
the electric power until he (the superior) arrived. Claimant
disregarded his orders and went upon the tower without such
safety appliances (hot sticks, rubber gloves, pliers) as was
required for such work and in direct violation of his superior's orders. It was HELD. The deceased's violation of
his superior's orders in going up the tower before his superior arrived was wilful misconduct such as to bar compensation. Two defenses were interposed by the employer, namely,
claimant's violation of positive instructions and his failure to
use safety devices. In commenting on these defenses Commissioner Deans, at page 572, said:
''Since it is found that the deceased employee was guilty
of wilful misconduct in that he positively disobeyed the instruction of his superior and such violation was the cause of
his death the validity of the second defense is unnecessary to
be passed upon at this time.
''The Commission has passed upon a number of cases of
wilful misconduct and has held that disobedience of employers' strictly enforced rules against removing a safety
device such removal being entirely responsible for his injury, and he having been warned against it, bars recovery."
In the opinion of the full Commission, both Commissioners
Kizer and Deans cite as authority for their decision the case
of J(in.q vs. Ernpi1·e Collieries Com.pany, supra. When it is
considered that the King case involved claimant's failure to
perform a duty required by statute with which the claimant
was not familia1· a;n.d notice of which had not been brought
home to him no further distinction seems necessary. The record in the instant case clearly shows that the rule and safety
device failure to obey which caused the accident, were brought
to the deceased's attention on at least five occasions.
The attention of this honorable Court is respectfully directed to the paper on wilful misconduct by Chairman Nickels
above referred to. Chairman Nickels ably responded to the
honor conferred upon hitn on this occasion by preparing and
presenting to the International Board the best discussion of
this subJect matter which we have encountered in our study
of this case. For the convenience of the ·Court, seven copies

I

i
\I'-:
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~f this pamphlet are filed with this petition for a ·writ of
-error.
Many cases have been fomid in other jurisdictions supporting the foregoing contentions, but they have not been -cited
for reasons best stated in the King case:

I '·.

\

''There l1as been so much confusion and conflict among the
·decisions, English and American, construing among the com·
pensation laws that precedents are of little value, and we have
determined to follow the example of the Minnesota court, and
decline to 'review the decisions in England and in this country, rapidly increasing in number'. State vs. District Ct.,
134 Minn. 16, 158 N. W. 713, L. R. A. 1916-F, 957. This conflict is discussed in 28 R. C. L. 798-800, where Lord Chan-cellor Haldane is quoted as saying:
. 'Having regard to the conflict which exists between judi~
'Cial opinions expressed in some of the decided cases, the only
safe guide appears to me to be the language of the act of
Parlian1ent itself.'
"We shall follow this rule."
CONCLUSION.

I

\

This case is of the utmost importanc.e to every employer and
insurer operating under Workmens Compensation Law of
Virginia. 1\Iany cases on this subjecet matter are heard by the
Industrial Commission each year ·and if the present award is
allowed to remain as a precedent, it will result in the disbursement of manv thousands of dollars whieb we believe was
not intended by tiie Legislature. As stated before, the effect
of the award iR to nullify the provisions of Section 14 as ap.
plicable to the wilful breach of regulations and wilful failure
to adopt safety devices because the evidence clearly shows
that your petitioner broug·ht themselves within the provis~on~ of this section.
"b,or the foreg·oing reasons your petitioners pray that a
'vrit of error and su.pe'rsedeas may be awarded them and tbc
award of the Industrial Commission of Virginia herein complained of' be reviewed and reversed and that judgment be
entered· by this I-Ionorable Court in accordance with the principles herein contended for.
And your petitioners will ever pray, etc.
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Your petitioners aver tliat.a copy of this petition for writ
of error has been mailed to opposing counsel by registered
mail addressed to Messrs. Martin and Tuck, Attorneys .at
Law, South Boston, ~Virginia and to Messrs. Aiken, Benton
and Bustard, Attorneys at Law, Danville, Virginia,. on the
3rd day of February, 1933, before this petition was presented
to. the Court or a Judge thereof or filed with the Clerk of the·
Court.
RIVERSIDE AND DAN RIVER COTTON MILLS,
IN·CORPORATED,
AETNA LIFE INSURANCE COMPANY,
By PARRISH and BUTCHER, Counsel.
PARRISH and BUTCHER, Counsel for Petitioner..

I, R. R. Parrish, an attorney at law-practicing in the Supreme Court· of Appeals of V~rginia, do certify that in my
opinion it is proper that the award complained of in the foregoing petition should be reviewed by the Supreme Court of
Appeals of Virginia.
R. R. PARRISH.
Received Feb. 3, 1933.
H. S. J.

Feb. 18, 1933.
Writ of error granted and s~tpersedeas awarded. Bond $1,500.00.
.
LOUIS S. EPES.
Received Feb. 18/33.

H. S. J.
Charles Melvin Thaxton (Deceased) Ernployee; Oarrie Thaxton, Claimant, vs. Riverside and Dan River Cotton Mills,
Incorporated, Employer, Aetna Life Insurance Company,
lnsttrer.
Claim No. 222932.
·Oiaimant ·appeared in person. Martin and Tuck (William
M; .Tuck), Attorneys-at-Law, South Boston, Virginiaz and
Aiken, Benton and Bustard (Arcihbald M. Aiken and Maitland
H. Bustard), Attorneys-at-Law, 503 Masonic Temple, Danville, Virginia, for claimant. ·
·
·
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Jay Bivens, .Adjuster, .Aetna Life Insurance Co., cjo James
C. Cabell and Sons, Agents, Masonic Temple, Danville, ·;virginia, and E. M. Parrish, .Adjuster, .Aetna Life Insurance Company, State-Planters Bank Building, Ric~ond, Virginia,.for
defendant.
Hearing before Commissioner NICI{ELS, at Danville, Virginia, September 7; 1932.
page 2

~

Commr. Nickels: Can we agree on the average
weekly wage 1
Mr. Tuck: I was going to ask whether we could agree on the
fact that this young man met his death while in the course
of his employment in the Cotton Mills, and that his case is
covered by the Compensation .Act, and that his average
weekly wage was $14.00.
Commr. Nickels: The employer alleges $13.33; that would be
a difference of $.67.
Coinmr.. Nickels :
NOTE: It is agreed that the average weekly wage was
$13.33.

Mr. Tuck: I understand that these gentlemen rely upon
Section 14, what is known as the wilful misconduct rule, as a
defense; I might ask if we can also agree upon the dependency.
Mr. Parrish : I think that it is a partial dependency, and I
·
think it is a. question for proof.
Mr. Tuck: Suppose we claim complete dependency?
Mr. Parrish: No, sir.
page 3 ~ Commr. Nickels:
NOTE: The issue in this case will be confined
to whether or not the claimant was guilty of wilful misconduct
as defined by Section 14 of the Act, and to the extent of dependency, if any. The burden of proof of wilful misconduct
will be upon the defendant and that of dependency on the
claimant.
¥r. Tuck: I understood it was already in the record that
he met his death while in the employment.
Co~r. Nickels: The plea of wilful misconduct would imply
that.
.All witnessts having· been duly sworn, the following testimony is taken, viz. :
.
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MISS CARRIE THAXTON,
Claimant.
Mr. Tuck:
Q. Your name is Miss Carrie Thaxton, I believe..
A. Yes, sir.
Q. How old are you Y
A. 25.
page 4 } Q. Are you sister of Charles ~!elvin Thaxton, deceased!
·A. Yes, sir.
Q. He was the young man who 1net his death while employed
by the Riverside and Dan River Cotton Mills in the spring
of this year Y
A. Yes, sir.
.
Q. Where do you live now, Miss Thaxton t
A. With my sister, Mrs. Whitt.
Q. Where did you live prior to the death of your brother?·
A. He and myself were both living with them. after our
mother's death.
Q. How long did you live with them Y
A. All the time, I don't know, ever since my mother has
been dead.
·
Q. How long between the death of your mother and the
death of your brother?
A. 3 or 4 months.
Q. VVere you dependent upon your brother for support?
A. Yes, sir.
Q. Was that partial or complete dependency-were you
completely dependent upon him Y
A. Yes, sir.
Q. Was there any other source from which you
page 5 } could have gotten your support Y
A. No, sir.
Q. You and your mother and brother, I believe, lived together until the death of your mother¥
.
·
Q. Was your brother the only support for that family·?
A. Yes, sir.
Q. What is the condition of your heath, good or bad Y
A. I have been sick all my life, off and on. Never had
had good health.
Q. Are you a frail woman or strong; robus~ woman?
A. I am frail.
Q. Has it been so that you could continue for any period of.
time in any profitable kind of employment Y
A. No, sir.
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Q~ I believe your brother, Charles Melvin Thaxton, in sup~
porting you and your mother, .paid the house rent, the water
and light bills, furnished both of you with food and clothing,~,,
and with such other necessities of life as your needs requi~lt!
A. Yes, sir.
:·:-~~ '-'
Q. Did he also, from time to time, furnish you with cash f · ·
A. Yes, sir.
.
Q. Including what he furnished you in the way of
page 6 } actual necessities of support and the cash he gave
.
you, does that amount to as much as the sum of
$7.00 per week?
A. Amounts to more than that.
Q. When he was making it!
A. Yes, sir.
Q. In the past-He was making, I believe, only $13.60 a
'veek at the time of his death Y Is that correct T
A. Yes, sir.
Q. In the past, please state whether or not he had been
making more than that sum; what was the highest salary he
had ever drawn 7
A. I don't kno,v. He used to make really good. He made
:as much as $40.00 and maybe $50.00 a week.
Q. Please state whether or not he was an expert electrician~
A. Yes, sir .
.. Q. When_you and your brother, the late Mr. Charles Melvin
Thaxton, moved to the home of your sister, Mrs. Dick Whitt,
did your brother continue to pay for you and himself?
A. Yes, sir.

page 7 ~ Commr. Nickels :
Q. What did that amount to a week and month Y
A. I don't know. He paid out of it his board and grocery
bill.
Q. Did he pay board and assist in the supplying of the food
or just pay the board.
A. He paid the grocery bill for him and myself.
Q. Do you lmow about what it took to run that family a
'veek?
.
A. No, sir.
Q. Have you any idea of what it took by the month~
A. No, sir.
Q. Do you have any idea of what proportion of the total
'vas paid by your brother?
A. He paid over one-half he made when he was working.
Q. How do you know he paid over lh when you do not know

,-----
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.what the total yas or what part. he eontributedt What is. the
reason for your statement; on what do you base that t : ·
A. (~ilence.)
Mr. Tuck:
Q~ You kno-w ~e was the only one to whom you could go for
support, and the only one to whom you could appeal
·page 8 ~ for help; and did he help when you did soY
.
A. He sure did.
Q. Do you know of your own knowledge that he made specific arangements with ~Ir. and Mrs. Whitt for your caret
A. Yes, sir.
Mr. Parrish :
Q. Have you another brother!
A. Yes, sir, a married brother~
Q. Did he ever contribute anything to your support Y
A. No, sir.
Q. The only support that your brother. who was killed contributed was the board that he paid to your sister, Mrs. Whitt!
A. Yes, sir.
Q. Have you worked any this year!
A. I worked some before Christmas a while.
.
Q. How about since Christmas ?-I will ask you if you
worked from Christmas, from March 26th to April 16th, at
the Danville Knitting MillY
A. %es, sir•.
Q. How much did you earn f
page 9 r A. The last time I worked down there I made but
a little ov-er $8.00 a week.
Q. How about when you worked there last Fall and WinterY
A. That was all I made.
Q. Your sta~tement that y'our brother was ~our main
source of support cannot be true 7
A. He was staying with us and my mother.
Q. But when you were working you supported yourself!
A. Yes, I had to help that time.
Q. So, you not only had enough for yourself but you had
some for YO'l:lr family, too Y
·
A. Yes, sir. And he helped us, too.
Q. When did. your brother go back to work after your
mother died Y
A. I really do not know.
Q. Did he work from· January 18th until April 27th Y
A. I don't know.
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Q. Do you know approximately wheri he went to work for
the mills¥
· A. He worked up there about 6 or 7 weeks, I think.
Q. He had not done any work from January 18th up to
that time!
A. He had worked on odd jobs.
'
Q. He had not done any work for the mills, had
page 10 ~heY
A. No, ·sir, I don't think so.
Q. He could not have contributed to your support out of
money received. from the mills if he didn.'t work for them 7
Q. He had not been working for the mills for some time.

Mr. Tuck:
Q. Did your brother also buy your clothing, or most of it Y
A. Yes, sir, he helped buy it.
Q. If your brother did not make any money, from time to
time, you just had to do like other families out of employment,
n1ake the best of it 7
A. Yes, sir. .
Commr. Nickels:
Q. Do you have a fair idea of how much your brother expended for your clothing per week Y
A. No, sir, I have not.
Q. Can you give me a fair estimate¥
A. I don't now how much it was ..
page 11

~

1\tir. Parrish:
Q. I understood he helped buy your clothes: do
you mean somebody else contributed toward them Y
A. No, sir. I was working some, you see.
Commr. Nickels:
Q. Give me a fair estimate of what you think he expended
a week for you in clothing, taking into consideration the fact
that at the time you were working you would buy your own
clothing and when you were not he would help buy them.
A. (Hesitating) I don't know how much.
Q. Well, would it amount to as much as $1.00 a week!
A. 1\iore than that. My board and clothes would be more
than that.
. Q. I am just asking about the clothes; leave the question
of board out of consideration and just answer the question
about the clothing. In the proper light, you think that he
spent $1.00 a week f<;>r clothing! ·

Supreme Court of Appeals of Virginia.

22

A. Some times he did.
Q. Would it average that or more?
page 12 ~ A. •Some times it would be more and sometimes
it wouldn't.
Q. Give me a fair average.
A. $3.00 or $4.00.
Q. Is that a week or month Y
A. A week.
Q. What is your estimate of the total amount of clothing
you would buy during the year f
A. Oh, I don't know how much it would be.
(Mr. Tuck: That is purely a matter of calculation.
Commr. Nickels: I know; that is why I asked the question.
Witness says: I don't know how much it would take.)
Mr. Parrish:
Q. Miss Thaxton, did you help your sister run the house?
A. Yes, sir. I was not working; I was staying there with
her.·
Q. What did you do around the house Y
A. I did everything; helped cook and washed and cleaned
up and did housework.
~

Mr. Tuck:
Q. Your sister doesn't originally hire a servant, is not able to do so f
A. No, sir.
.
.
Q. Including what your brother contributed to you in cash,
clothing, food, house rent, lights, water and other maintenance
-considering all those things tog.ether, did his contributions
toward your support amount to an average weekly contribution of as much as $6.50 per week Y
A. It amounted to more than that.
page 13

Mr. Parrish :
Q. How could yon say he contributed as much as $6.50 a
week when he was not working for 3 months, from January
to Aprilf
Mr. Tuck: He might have gotten credit. It takes about that
much; that has been the standard that has ·been .made for a
pauper. Sometimes you can get things· on credit and pay for
them later.
,·

· (Mr. Parrish repeats the question.)
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A. When he was working he supported me and when he was
not working we just lived the best we could.
Q. I understood yon to say that he worked for 6
page 14} weeks prior to his death and was not employed
tile 6 weeks or 2 months prior to that; is that right?
A. I don't know. He didn't work in the mill but he did a
little work around for different ones.
Q. At th~ time he worked at the mills, did he give you $13.00
.a week!
A .. He was not making $13.00.
Q. He would have to give you that much to average $6.50
for the time preceding his death.
A. He was paying my board while we were staying at my
married sister's.

Witness excused.
MRS. R. L. WHITT.

Commr. Nickels:
Q. As I understand from your sister, you and your husband, she and your brother lived together?
A. Yes, sir.
Q. Do you have any children?
A. Yes, sir, 2.
Q. What are their ages t
page 15 } A. 17 and 12 their next birthdays.
Q. Does the 17 year old do any work f
A. No, sir; goes to school.
Q. What was the family arangement betwe(1n yon and your
brother and sister 7
A. We just staid there together after my mother died. She
staid 'vith me 2 weeks before she died.
Q. What was the understanding with reference to how the
bills were to be paid 7
A. That we should pay some and he sotne, the grocery
·
bills.
Q. Was there any definite understanding about what proportion he should pay!
A. 50/50, because my husband had no work half the time.
Q. When your sister worked, did she contribute what she
could from the earnings?
A. Yes, sir, to all the family.
Q. Taking into consideration the whole situation as it actu..
ally existed, how much would you say that your brother con-
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tributed per week-as that is· the simplest way for. you to answer the question-.towards food¥
.
A. He paid $7.00 and $7.50. per week.
.
..
Q.. Did you· have any rent to pay Y
page 16 ~ A. Yes, sir.. .
.
.
Q. Would he contribute any part of that!
A. When he had it he would.
.
.Q. How much on an average. would you say 4~ paid per
weekY
· A. $1.00, because I didn't pay but. $8.00.
. Q.. So, that would make the contributions from $8.00 to
$9.50 per week 7
.
A~ With the lights and all.
Q. Is that a fair estimate f
A. Yes.
.
Q. While your sister was working, were his contributions
toward these purposes any less Y
A. No, sir.
Q. You think, on an average, that would be a fair estimate!
A. Yes, I reckon it would, I don't know.
·
.
Q. That certainly represents your best judgment, doesn't
it?
A. Well, he helped pay for the coal and everything like
that, too, when she was there, There is still a coal bill owing
us, as she die.d.
Q. Do you know what contributions he made to your sister for clot:Pingduring the time she was not at workY
.
A. Only when she asked for $.50 or $1.00 for a
page 17 ~ pair of shoes.
Q. ·Could you give me an idea of what it would be
a week for that purpose?
A. 'Sometimes he would give $6.00 for shoes. It takes a lot
for hose and shoes and dresses.
Q. On the average, what would you say he contributed to
your sister for board and clothing?
A. I couldn't say, because he didn't make but $13.33 when
killed; and he has sent her and Mother at one time $10.00,
and he sent $35.00 at one time; so, I just couldn't· tell how·
much he would give her, as they had been with us only 2 weeks
when Mother died, and he was there until he got killed.
Q. During the time he made $13.33 per week, how much do
you suppose he spent for his own personal expense?
A. I eouldn 't say. All he spent; he still owes that yet.
. Q. During the period of time he didn't work, how did he
make his contributions to the family support during those
months!
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A.· He was not. out of a job; he worked for Dr. :Vann fixing
a telephone, and helped people move, wo1;ked for Mr. Ellis,
and he worked for J\!Ir. Hughes in the grocery store. He
·
was working all along and was not out all tlie time.
Q. What do you think about the average that
page 18
you are giving· of the whole for that time?
A. I don't know.
Q. Would it be a reasonable estimate for that period 7
A. I couldn't say.

t

1

,

1Ir. Parrish:
Q. When your brother came back, after your mother ,s
death, 'vas he not right much in debt¥
A. I don't know. I know nothing about his debts.
Q. Did you not make the statement to Mr. Bivins that he
used part of his $13.33 to pay his debts?
A. He paid to someone, whose name I don't rememberhe paid $2.00 in all.
Q. If he did that, I don't imag·ine he had a big surplus to
pay his board 1
.A. No, sir.
Q. He didn't pay anything like $8.00 or $9.00 a week while
he was not working?
A. No, sir. He only paid when he was working, so far as
he could.
Q. At the time he was working, and when not working, what
would you say about the estimate he would pay, would it be
$4.00 or $5.00 or $6.00 Y
A. He gave me $6.00; that was the· last.
page 19 ~ Q. He couldn't give you that when not working¥'
A. H-e wasn't loa:fing. He was working in J anu·
ary in En1poria., making $. 70 an hour.
·
·
Q. He had no work when he came back here1
A. Only for Dr. Va.nn and J\!Jr. Ifughes.
1\:Ir. Tuck:
Q. Please state whether or not 1\{r. Thaxton was the entire
support of your sister, l\tfiss Thaxton?
A. Yes, sir ; only what he could give her.
Q. Prior to his death, had your family or any other family ·
contributed anything to her support other than Mr. C. M.
Thaxton?·
A. No, sir, not anything.
~Ir.

Parrish:

Q. Are you careless in making that statement, in view of
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the statement tha.t your sist~r made $8.00 a week; and, when
he was· not working, he would not pay it?
A~ Yes, sir, that is true.
Q. While she was working·, she was paying for her support?
. A. Yes, sir.
Mr. Tuck:
Q. Was it possible for her to work more than 2
page 20 } weeks at a time f
A. No, sir.
Commr. Nickels:
Q. Did you buy all your groceries at one place Y
A. Yes, sir.
Witness excus-ed.

J. R. HILL.
Commr. Nickels:
Q. How much would the grocery bill for the family amount
to at your store?
(Air. Tuck: It you will pardon me, Mr. Thaxton, prior to the
time they moved to the Whitts ', which was 2 months before
his death, had a. separate grocery bill.)
(Witness states :)
A. Yes, sir. After that 1\Ir. Whitt did the buying.
Q. During the time that lVIr. Whitt was doing the buying,
what would the gTocery bill per week?
A. Somewhm;e around $10.00 a week, something like that.
It would not come under that, but it might be a little over it.
Mr. Tuck:
Q. Did you keep the bill mostly by the week or by the month Y
A. Sometimes they would pay-we used a N apage 21 } tional·Cash Register, and sometimes they would payby the week and again, if someone was not working,
they would pay in 2 weeks or 30 days.
Q. I gather the grocery bill was about $40.00 or $45.00 a
monthf
A. Yes, sir.
Q. And that did not include meats Y
.A. No fresh ·meats.
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Q. And stuff they might buy from some other source 7
A. Yes, sir. vVe do not handle fresh meats.
Mr. Parrish: Did you limit that to the board and heat?
Commr. Nickels: Mrs. Whitt says that was $.50 to $1.00 a
week; and, then, I had in mind a nominal charge per week.
Mr. Tuck: About $6.00 a week!
Commr. Nickels: Yes, sir. And, then, the coal; I would not
imagine there would be more than 10 tons of coal.)
Witness

~xcused.

J. A. GUY.
Mr. Bivens:
Q. State your position with the Ri:v:erside and Dan River
Cotton ]\,fills.
page 22 ~ A. Chief electrician.
Q. What are your duties 7
A . .Superintendent of the electric power and light, anything
in the electric equipment~
Q.. Do you have charge of the Mills' operations in the Mill
villages, pole lines f
A. Yes, sir.
Q. Did your department have charge of the work which
Charles Melvin Thaxton was doing at the time of his fatal
accident?
A. Yes, sir.
Q. Was he in your employ?
A. Yes, sir.
Q. I ·will ask you, Mr. Guy, if you laid down any rules in your
department for your employees in their operations on these.
poles lines.
Q. You didn't make that quite plain to me.
A. I will ask if you made the rules for your employees to
go by in working on pole lines.
A. Yes, sir.

Q. I will ask if you had a rule against your men working on
live wires or around live wires.
A. Yes, sir, working on live wires.
Q. What was Charles Mel:v:in Thaxton doing at the time
of his accident Y
page 23 } A. Replacing a street light.
Q. On what street Y

r-------
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A. Lee Street.
- Q. Mr. Guy, please state wpat. the rule was for a man tp

follow who replaced lights on the·se pole lines Y
A. Well, he was to ~all the power house and have them take
out the disconnects that control these street lights; then he
was to go to the section switch which controlled the house
lights before he did any work on the street lights.
Q. Where was this switch that controlled the current? Now,
you spoke of the disconnects on the power house; what did
they control Y
A. The street lighting system, the light .that controlled the
village streets.
Qt. Were there any other wires on these pole lines Y
A. Yes, sir.
Q. What \vires f
A. The wires that furnished the current to the houses.
·Q. What voltage did these wires carry 1
A. 2,300 volts.
Q. Where was the switch that controlled these 2,300-volt
wires!
A. On Baltimore Avenue.
page 24 ~ Q. And your men were instructed to go to the
switch on Baltimore Avenue and disconnect it before working!
(Mr. Tuck: I object to that as leading.
Mr. Bivens: I admit it and withdraw it.)
· Q. State what was the rule in connection with throwing
the switch on Baltimore A venue.
A. He was not to do the work until he had pulled it.
Q.. How did he pull it?
A. It was a lever switch with three blades on top the pull.
You took the lever and turned it over from one side to the
other.
Q. What would prevent someone to come a.nd throw it back
on himY
A. He is supposed to lock it.
Q. What would he do with tlle· keyY
A. Put it in his pocket.
·
Q. Was that a well known rule in your department Y
A. Yes, sir.
·
Q. Do you instruct all your employees in that rule T
·A. Yes, sir, all who did tha.t work.
Q. Did you instruct Charles Melvin Thaxton about that
ruleY

~--~--------
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A. Yes, sir.
·Q. State how and 'vhen you

-------.
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instructed him,
please.
A. The day he came to work, I went over these switches
with him and showed him the places, we went to them, and I
told him how important it was for him to take it out. The
second day-of course, the first thing was to check over the
number of lights that were burned out-and the second day
from that day, he and I went over to this switch where he
'vent to replace the lights in the village, and he took the switch
out and put the key in his pocket, and I went back to the
mill.
Q. Did he seem to understand the necessity for the rule,
the reason for it 1
A. Yes, sir.
Q. What was the reason for it, JYir. Guy?
A. These are concrete pol-es, and we would not work them
with the current on, the reason being you would get shocked
if you undertook it.
Q. How long has this rule been in force in your department'?
A. Oh, I would sa.y 20 years.
Q. How long hav·e you been with the Mills¥
A. 25 years.
Q. Was that rule strictly enforced¥
page 26 } A. Yes.
.
Q. Was it ever violated before ~Ir. Thaxton
worked for you 1
A. Yes.
Q. What penalty, if any, did you inflict on the person violating the rule 1
A. No stated penalty.
Q. Did he remain in you.r employ 1
A. He did not.
(/.. Did you discharge him f
A. No, sir ; just laid hi1n off.
. Q. For what reason?
.A.. I didn't say; because I could not use him any longer.
Q. What was your reason for laying him off?
A. For being careless was the main reason.
Q. For uot throwing the switch f
A. No, sir ; in working on a live wire.
Q. Whmi -did Charles Melv.in Thaxton start to work for
you?
A. On April 27th.
Q. ""'Th-en did this fatal aooident occur?
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A. 28th of May, I think.
Q~ Do you know whether or not he violated this rule that
you have described on the day of his accident Y
page 27 ~ A. Well, the switch was still in.
Q. If ow do you know f
A. I went there and saw it was in.
Q. Had not been disconnected Y
A. Not when I sa'v it.
Q. How soon did you get there after you learned of the
accident!
A. Oh, I guess it was an hour or an hour and a half.
Q. Did it occur to you where the switch mig·ht beY
A. Yes, sir.
Witness excused, p·ro tem.
Commr. Nickels:
(Note. Due to necessity for the ·Commissioner to complete his arrangements for hearing other cases this P. M., this
instant case is adjourned to 1 :00 P. 1\L, for further taking of
testimony.}
page 28

~

J. A. GUY.
DIRECT EXAMINATION.

Mr. Bivens:
Q. I will ask you l\ir. Guy, what would be your course if one
of your men should violate this rule.
A. I would have to get rid of him for carelessness.
Q. 1\fr. Guy, I believe you stated that you had been around
with Mr. Thaxton to Baltimore Avenue where the switch was
located, and told him how to pull it and why. Is tha.t so7
A. Yes, sir.
.
Q. That was on his second day in your department, was it
not?
A. Practically the third day, wasn't it. He went to work
today and worked the next day and the next.
CROSS EXA.:MINATION.

Mr. Aiken:
Q. Mr. Guy, ho·w long had ~{r. Thaxton been working for
you?
A. From the 27th of April to the 28th of May.
Q. Just about a month Y

-

------~
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A. Practically a month.
Q. Did you .en1ploy him yourself?
A. Yes. Naturally, he went through the employment department.
Q. Was he an electrician of experience 7
page 29 } A. He was said to be.
Q. Did you find him to be?
.A. In line work.
Q. I believe you said the pla-ce where he was electrocuted
was on Lee Street. Is that right 7
.A. Yes.
Q. How far is that from Baltimore A venue?
A.
ell, that is three-quarters of a mile.
Q. So the switch, then, that controlled the wires on Lee
Street was three-quarters of a mile away?
A. Yes.
Q. Does that one switch control all of the village of Schoolfield Y
A. No.
Q. How many other switches do you have similar to that y·
A. One other.
Q. What does that control?
A. The other s'vitch -controls the side of the railroad next
to tlJe river.
Q. Do you know whether or not Mr. Thaxton knew which
controlled the various streets?
A. Yes.
Q. You knew that he did Y
A. Yes, I explained that to him.
Q. Are you sure that he understood it?
A. Why he operated the switch.
page 30 ~ Q.. He operated the switch Y
A. He took it out, and when he finished work he
put it back in.
Q. He did that every day ex-cept this day f
A. No.
Q. When did he operate the switch Y
A. Well, the day I was telling you about, the third day
from the time he came to work, is the only time I saw him
operate the switch.
Q. Did he work e:v:ery day from that day until the time
that he was killed?
A. Not on that particular work.
Q. What kind of work did he work on?
A. He worked in the mill on construction work that we
had going on.

'V
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Q. Do· you know whether or not on this particular day on
which he was killed, that he 'phoned down to the power house
and got some of the wires cut off7
A. When I came in, he was leaving the phone, and I said :
''Did they tell you they had them out for you Y'' and he said
"Yes".
Q. What is the meaning of that Y
A. I meant did they have the disconnecting switches out.
Q. What wires did they disconnect 7
A. They disconnected 'vires that control the street lights,
that light the street.
page 31 } Q. -:'\V eren 't they the wires he was working on f
A. Yes. Tha.t is, he was putting· in the light.
They controlled the lights on the street.
·
Q. fie was informed that the current was off on the wires
he was working on?
. - A. Yes, on those wires.
Q. Those he was workiug on f
A. Yes.
Q. It turned out he was mistaken about that?
A. Yes, so it seems.
Q. Who did you say told you that? Did lie tell yon that
they had put the wires out 1
A. Yes.
Q. Yon saw him just hanging up the telephone?
A. He was leaving the telephone.
Q!. He told you the power house told him the wires he was
working on were out?
A. I asked him did they have them out for him, and he said
"Yes".
RE-DIRECT EXAMINATION.
Mr. Bivens:
Q. Mr. Guy, what wires were controlled from the power
house¥
·
A. The lights that were on the streets, that l~ght the streets.
Q. And those were the "'-ires he telephoned
page 32 ~ about!
A.. They were the wires I asked him about, and
said "Yes"·
Q. There were other wires· on the poles around there?
A. Yes.
Q. What wires were ihey?
A. They were wires that furnished lights in the house.
Q. Carrying how much eleetrieityY
A. 2,300 volts.
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Q. They were controlled from where Y

I

;~

A. From section switches on B'altimore Av:enue. This particular line was controlled from a switch on Baltimore Avenne.
Q4 Then the telephone conversation with the power house
had nothing to do with these high tension wires Y
A. Nothing to do with the high tension wires that lit the
houseR.
·
Q. ]Jr. Guy, where did Mr. Thaxton start work from that
1norning?
·
A. He started on Baltimore Avenue.
Q. He went directly there from the plant Y
A. I suppose so. You said plant Y
Q. J meant the mill.
A. Yes.
Q. He went from the mill to Baltimore Avenue, and you
stated that the accident occurred about three-quarters of a
mile from Baltimore A venue Y
page 33 ~ A. Approximately, yes.
Q. Mr. Guy, what caused the death of ·Charles
Melvin Thaxton?
A. Well, he come in contact with a live wire.
Q. Which of the wires did he con1e in contact with, the
'vires that were controlled from the power house, or the
wires controlled from Baltimore Avenue!
A. The wires controlled from Baltimore Avenue.
Q. How do you know that Y
A. From the flesh that was on the· wire 'vhcih was controlled from Baltimore A venue.
Q. You inspected the lines and the scene of the· accident
·after the accident?
A. Yes.
Q. What did you find on the high tension wire?
A. I found some hair and a. little flesh.
Q. That led you to believe tba.t he had come in contact with
the hig·h tension wire f
A. With that wire.
Q. Mr. Guy, do you know whether or not the current on the
wires controlled fron1 the power house, about which Mr.
Thaxton telephoned that n1orning·, 'vas on or off at the time
of the accident t
· A. No, I don't.
Q. Was there nothing about the lights that would indicate
whether or not this current had been turned off?
page 34 ~ A. If the lights around there were bu.rning, it
would indicate the power was on.

r ----
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Q. Did you observe any lights burningY
A. No.
Q. Did you look for any?
A. No.
Q. You don't know, then, whether that current was on or
off at the time of the accident t
A. No.
RE-CROS'S EXAlVIINATION.
Mr. Aiken:
Q. Either one of them might have killed him if the current
had been in them f Either the house or street current could
have killed him is the current had been on f
A. Yes.
Q. You don't know which killed him 7
A. No.
Q. Either one could have done it 7
A. I judged from the flesh on it that that was the one.
Q. Is it one of the rules that men working on those wires
should communicate with the power house to put the current
off¥ Is that one of the rules!
·
A. On the street lights Y
Q. Yes.
A. Yes.
page 35} Q. You asked if he did that?
A. You asked him if he had followed that rule 1
A. Yes.
Q. You didn't ask about cutting the switch on Baltimore
Avenue off?
A. No, he hadn't gone there then.
Q. He was working on wires that you say 'vere controlled
from Baltimore A venue, wasn't he?
A. He did this before he went out.
Q,. You reminded him about his duty about the current from
thl.; power house, didn't you?
A. Not that da.y. I simply asked if they had them off for
hin1.
Q. ·\Vhy did you ask l1im that¥
1\.. J1,orce of babit.
Q. Habit to see that your employees obey the rules. Is that
rig·ht?
A. One of them.
Q. Why didn't you ask him about the other one!
A. He hadn't gone there.
Q. 'Vl1at do you n1ea.n, he hadn't gone there.
T.>
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He hadn't gone to Baltimore Avenue then. He was
at this place where we leave from.
How do you lmow he hadn't gone to Baltimore Avenue?
He didn't have time.
Q. You knew the power was on on. Baltimore
page 36 ~ Avenue f
A. Yes.
Q. You let the fellow go on and get electrocuted when you
knew the power was on Y
A. No, that that.
Q. You say you knew he hadn't been to B'altimore. .If he
hadn't been there, he eouldn 't have cut the power off. So
you knew the power was on, didn't you 1
A. He was leaving the telephone and I asked him did. they
l1ave them off. Of course·, I meant the street light switches.
He wasn't ready yet to go out. I went on with my work and
he went out later to Baltimore Avenue.
Q. He went out there?
A. He went out to put in these lights later.
Q. You reminded him about the power house, but didn't
say a. word about Baltimore AvenueY
A. I just checked him then.
Q. Checked what 1
A. The power house current.
Q. Why didn't you check him on Baltimore Avenue. Did
you remind him tha.t he ought to go there and cut it offf
A. Not that day.
Q. Why did you remind him about the power house and fail
to remind him about Baltimore Street?
A. I didn't remind him of Baltimore Avenue.
page 37 } Q. I understand you didn't. You forgot it, didn't
you. Never thought of it?
A. You can ~all it that if you want to.
Q. It was not such a terrible omission to forget about Bitltimore Avenue, was it! You might forget it sometime yourself, wouldn't you~
1.\.. I dirln 't remind him of it tha.t time.
Q. And he just didn't think about it himself. He didn't
'vilfully disobey your instructions to go to Baltimore Street
and cut it offfl
A. I don't know.
Q. If you didn't tell ·him to do it, he didn't disobey you,
did he?
A. I didn't tell him that day.
Q. You say whenever rules have been disobeyed in your
department, you let the fellow off without telling him what

A.
over
Q.
A.
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you let him off for. Didn't you say that before· we adjourned
for lunch¥
A. Yes ..
Q. Without telling· him anything about what you were letting him off forY
A. I didn't tell him, I just simply laid him off. .
Q. You consider a man who violates those rules a careless
workman?
A. Yes.
Q. Nothing more or less than a careless workpage 38} man .. Is that right!
A. Yes.
Q. ·How did those rules get to your employees, Mr. Guy Y
You just tell them about it Y
A .. Yes.
. Q. You don't have them printed. They just rely on what
you tell them Y
A. Yes.
Q.•lust a conversation with you t
· A. Yes, I just tell them.
Q. Yon are a little hard of hearing, aren't you f
A. Yes.
Q. You can't be so very sure that a fellow understands
everything you are telling him when he talks to you, can
you?
A. When he says yes, I think he understands.
Q. ·Can you tell when he says ''yes'' 7
A. Yes.
·
Q. Have you understood everything I have said to you here
today1
·
A. I don't know whether I have or not.
Q. Who was it that promulgated these rulesf
A. I did.
· Q. You promulgated them in ordinary conversation f
A. Yes.
Q. You know none of the rules are printed 7
A. None are printed.
page 39

~

RE·-RE-DIRE·CT EXAMINATION.

Mr. Bivens:
Q. Mr. Guy, when your electricians go out in the morning
to work on pole lines, do you go to each and every one and
caution them about working on liv:e wires each morning¥
A. No.
Q. \Vhy don't you do that?
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A. Because a man is supposed to know something.
Q. Why is he supposed to knowY
A. From experience and because he has been told.
Q. Yon say you didn't caution Mr. Thaxton on the morning of the accident. Why didn't you do that about the switch
on Baltimore Avenue?
A. I had a whole lot tO do, and felt like he knew what he
was doing..
Q. Why did you think that?
A. He had lots of experience about that. He- told me a
couple of times that he could look out for himself and keep
himself in the clear.
Q. Do you impress this rule on all employees who work on
poles lines f
A. Yes.
Q. Does your slight deficiency in hearing have anything to
do with your ability to bring home this rule to your e~ployees
and enforce itf
A. Not that I know of.
pag-e 40 r Q. Do you have. a foreman or sub-foreman working· under you in, your department f
A. Yes.
·
Q. What is his name f
A. I have Deaton on the outside work.
Q. Do you know whether or not ~Ir. Deaton instructs the
men about this rule 1
A. I think he does. I don't know.

GEORGE ,V. ROBERTSON.
DIRECT

EXA~fiNATION.

:Mr. Bivens:
Q. '¥ill you state your position with the Riv:erside and Da11
River Cotton :Mills 1

.A. General Superintendent.
Q. Bow long have you held this position Y
A. ~Pwenty-five years.
Q. '\Vhat are your duties f
A. General oversight of the whole plant.
Q. Just the Dan River division Y
A. Riverside also .
. Q. I will ask you if lvfr. J. A. Guy is under your supervision
and control?
A. Yes.
Q. I will ask you if there exists a rule, 1\{r. Robertson, witb
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regard to electricians working around live wires.
A. Well, that not only applies to live wires but
it applies to all hazardous places.
Q.. What is the rule, Mr. Robertson¥
A. If anyone violates the rule given him, he should be discharged. ·
Q. Do you know what the instructions are, 1\{r. Robertson,
about working around live wires Y
A. I do not. It applies to any hazardous place. The particular wires,, why I do not know just what instruction Mr.
Guy would give for them.
Q. Have you instructed 1\Ir. Guy to lay down rules in this
connection Y
A. Yes.
Q. Do you know what would happen to an employee who
violated this rule Y
A. He would ·be discharged.
Q. Who would have the authority to discharge them Y
A. The foren1an. ~lr. Guy in his department. Different
foremen in different departments.
Q. Have any violations of this rule come to your notice,
Mr. Robertson 1
A. I have a recollection some time ago of this violation.
Q.. The rule was violate-d f ·
A. Yes.
Q. What steps were taken Y
A. Mr. Guy discharg·ed the man.
page 42 ~ Q. And his reason for discharging the man was
what?
·
A. Violating the rules in going around live wires.
page 41

r

SOLOMON vVOMACI{.
DIRECT EXAMINATION.

Mr. Bivens:
Q. Who are you employed by Y
A. Mr. Guy.
Q. Where?
A. At Schoolfield, Dan River Cotton Mill.
Q. How long have you been e1nployed there 1
A. Ten years.
Q. "\Vhat are your duties Y
A. Laborer.
Q. Do you do any work on the village pole lines 1
A. I was a helper.
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Q. Did you kno"\v Mr. Charles 1\tL Thaxton?
A. Yes, sir.
Q. Were you with him on May 28th of this year Y
A. Yes, sir.
Q. What were you doing with him 1
A. Just helping him, help carry supplies.
Q. What 'vas he doingf
A. Putting in lights.
Q. vVhereY
A. On this side of the railroad.
page 43 } Q. W omuck, state what happened that day, from
the time you went to work until the accident occurred.
A. He called the power house and told them to take out the
disconnectors.
Q. What time.?
A . .About 10 minutes after sev.en.
Q. In the morning?
A. Yes, sir.
Q. Then what did you do Y
A. We got up our supplies and went across the railroad,
right across the railroad back of the company store to Balti:..
more Avenue to put in the lights.
Q. How did he put it in 1
A. ~T ust climbed right on up the pole and put in the light.
Q. Then what did you dot
A. He went bf:lck to Ifylton FI~ll and put in another light,
and come in this side of :Hylton Hall, i7;1 front of Hylton Hall,
and pnt in another light.
Q. There was three. Then what did you do¥
A. We went on up to Stokesland Street. There was a light
pole there, and went up and put in one there.
Q. And then wha.t?
A. Went on to Jackson and put in one over there. That
'vas the fifth.
Q. And then what 1
page 44 ~ A. Come back to Lee and put in one there. We
went down to the next pole and that is where the accident happened.
Q. Wha.t happened at the next pole?
A. He went on up the pole.
Q. Who?
A. Mr. Thaxton. He went on up the pole and stepped off
the pole on the low tension wire and throwed his arm up on
the other wire and his head struck the other wire.
Q.. What happened to him then 1

.
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A. He was just in a blue blaze.
Q. And then what happened?
A. He stayed backward and forward, and after a little bit
he felL
Q. I will ask you if he threw any switches or any switch
that morning
A. No, sir.
Q. How do you know that he didn't f
A. I was working with him. He didn't leave me and I didn't
leave him.
Q, Were you with him from the time you went to work tha.t
morning until he was killed 7
A. Yes, sir.
Q. Did you know that he was supposed to throw the switch
on Baltimore A venue 1
A. Yes, sir.
page 45 ~ Q.. Had you ever been instructed to throw itf
A. No, sir..
Q. Do you know that he did not throw the switch¥
A. I know he didn't throw it. ·
Q. Do you know whether or not the low tension wires, that
is, wires that were controlled from the power house, had been
·
·
cut offY
A. Yes, sir.
Q. How did you know that Y
A. He always called and held the phone until the man pulled
the switches and comes back and tells him, and I was standing there listening to him.
Q. Was there any other reason why you would think there
was no current in the low tension wires Y
A. No, sir.
Q. If the current was still in the lo'v tensions wires, would
the lights be burning?
·
A. You mean the street lights f
Q. Yes.
A. Yes, sir.
.
Q. Did you see the street lights burning Y
A. No, sir.
Q. Did you see that they were not burning!
A. Yes, sir.
Q. That would indicate to you or prove to you that th_e·cnr.
rent in the low tension wires had been cut off· at
·page 46 Fthe power house Y
A. Yes, sir.
Q. Did you see the wire that Mr. Thaxton came in contact
with, with his headY

.;

I

R'side & Dan River Cot'n Mills v. Thaxton, etc.

41

A: ·Yes, sir.
Q. Was it a low tension wire or a high tension.wire7
.A. High tension.
Q:. Where was that controlled from?
.A. From the Baltimore .Avenue switch.
Q. When did this blaze start that you spoke of. When he
struck the low tension or high tension wires 7
.A. High tension.
CR08S EXAMINATION.
Mr. Aiken:
Q. Solomon, how long have you been working out there
with those electricians~
A. A good littl-e while, off and on, but not regular.
Q. How long off and on'
.A. I have. been working for 1\fr. Guy 10 years.
Q. How long have you known that that switch on Baltimore
S'treet ought to be pulled, if anybody is going to get up and
work. on the wires'
A. It has to be pulled every time.
Q. How long have you been knowing about that?
A. I have been knowing about it a good while.
Q. Ten years 7
A. Not ten years.
Q. Five years 7
A. It might be something like that.
page 47 ~ Q. So you say when this man who was killed went·
out to 'vork that morning, you went with him from
the very beginning, and when you were on Baltimore Street
he did not pull the switch~
A. No, he did not.
Q. You know he didn't pull it Y
.A.• Yes.
Q. You know that switch was on, didn't you 7
A. I didn't know it was on. I didn't know what arrangenient he had ma.de.
Q. You knew he ha.dn 't pulled it 7
A. I knew he hadn't pulled it.
Q. Who else was to pull it besides him Y
A. I don't know. I didn't have no connection with that
switch.
Q. It was up to ~Ir. Thaxton to pull that switch Y
.A. Yes, sir.
Q. You knew he hadn't done it Y
A. Yes, sir.

42

Supreme Court of Appeals of Virginia.

Q. When he got up there on that pole on Lee Street where
he was killed, did you know he was liable to come in contact
with the switch controlled from Baltimore StreetY
A. It slipped my men1ory, and his, too.
Q. There was nothing intentional about it Y
A. No, sir.
Q. If you had thought about it, you would have
page 48 ~ told him f
A. Yes, sir.
Q. If you had thought about it and told him, he would have
pulled the switch, wouldn't heY

Mr. Bivens: Objection.
Q. Did you hear Mr. Thaxton say anything about knowing
that that switch on Baltimore Avenue had not been pulled Y
A. I didn't hear him say anything- about the switch.
Q. Do you know whether he thought about the switch Y
A. No, sir.
Q. Did he say anything about it Y
A. No, sir.

J. T. DEATON.
DIRECT EXAl\1INATION.
Mr. Bivens:
Q. 1\'fr. Deaton, what is your position with the Riverside and
Dan River Cotton ~Iills?
A. Electrician, in charge of the outside.
Q. Are you a foreman in Mr. Guy's Department?
A. Yes, on the outside.
·Q. You have charge of linemen working on poles lines in
the village f
A: I have charge of the men working with me.
Q. Was Mr. Charles M. Thaxton working for
page 49 ~ you 1
A. No, sir.
Q. Did he ever work under your supervision f
A. In the plant he did construction work.
Q. Was he working under your supervision at the time of
his fatal accident?
A. No, sir.
Q. Did you know l\!Ir. Thaxton f
A. Just for the time he worked up there.
Q•. When did he start working in your Department Y
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A. What do you mean f When he started working for the
Company?
Q. Yes.
A. Some time the last of April. .
Q. Did you ever have any oocasion to give him any instruetionf
·
· · ·
A. One time.
Q. When?
A. When he was working on Spencer Avenue.
·Q. When was that Y
.A. I can't recall the day.
·Q. Can you recall the month f
A. Some time in May.
Q~ What was he doing?
A. Hanging a transformer.
Q. What instructions did you give, Mr. Deaton?
page 50~ A. I asked him did he know about the switch. He
said he did. I wasn't satisfied and went with him
to be sure the switch was out. We went down and the switch
was out. I asked if he knew about all the switches, and he
said yes, he knew enough to· stay in the clear.
Q.. Did he say how he knew about the switches?
A. He said Mr. Guy told him about all the switches.
Q. Do you know a rule- in your department for electricians
working on power lines 1
A. I know its against the rule for men to work on them
·
while the power in on.
Q. Is there any specific rule about how to turn the power
off?
A. Y.es.
Q. What is it?
A. The man that does the work, he pulls his own switch
for the village. He has a key that operates the switch, that
cuts the power off in the village, and to disconnect from the
power house, he calls the power house and tells them to take
out the overhead disconnectors, and they all know about that.
He 'vaits at the telephone until they do it. The man that does
the work pulls the switch himself, does the work, puts it back
in, and puts the key in his pocket. That is the rule he works
under.·
Q. Why does he put the switch back in his
pag-e 51 ~ pocket?
_
A. He puts the key in his pocket for safety. He
l\nows he has the key that operates tl1e switch and no other
key operates it. We hav-e only one key to a switch.
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Q. You m~an if the key is in his pocket, no one can throw
the switch while he is working on the line?
A. Yes, sir.
Q. Is that a well known rule in your Department f
A. X~s.
Q.. Is· that the rnle yon instructed Mr. Thaxton to follow!
.A. Yes;sir.
Q. Is the rule strictly enforced in your department or not Y
A. It is.
Q. What is your understanding about what would happen
to an employee who disregarded this rule~ ·
A. I imag·ine he would be discharged.
Q. Do you have authority to discharge a manf ·
A. No.
Q. Have you ever known a man to be discharged for viola ting· a rule ?
A. Not since I have been there.
Q. How long have you been there 7
A. Ten years.
Q. Do you kno'v whether or not ~{r. Thaxton violated that
rule on the day of his accident?
A. I know the switch won't ont on Baltimore
page 52 J Avenue.
·
Q. How do you know that 7
A. Because the key was hanging in the usual place.
Q. When?
A. The morning of his death.
Q. How long after his death Y
A. About twenty minutes, I should say.
Q. Did you see the keyY
A. Yes.
Q. Did you ·see the switch later!
A. Not that day.
Q. Are you familiar with the power lines that run on Lee
Street, on which 1\IIr. Thaxton was w<;>rkingY
A. Yes.
Q. · What wires are on those lines?
A. 2,300 volts on the high tension, a.nd 110 volts on the low
d~

.

Q. Which are controlled by switches from the power house Y·

A. Street light ·circuit.
Q.. ·Carrying how many volts Y
A. 10 volts to the lamp, in a series.
Q. It is what is called a series system 1
A. Yes, sir.
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Q. What is controlled by the switch from Baltimore Avenue?
,
A. 2,300 volts that feed the transformer for the village.
Q. Are the 2-,300 volt lines controlled from any other point?·
A. No.
page 53~ Q. Can you throw the 2,300 current from any
other point than Baltimore Avenue?
A. Not when that switch is out.
Q. Mr. Deaton, do you know whether or not at the time of
Mr. Thaxton's fatal accident, the current for the street lights,
which current was controlled from the power house, had been
cut offY
A. Nothing only what they say.
Q.. What did they say and who said it 7
A. Fellows from the power house.
Q. WhoY

Mr. Aiken: 'V-e object to hearsay testimony.
A. McNeely.
Q. Who is McNeelyf
A. :B,ellow who works at the power house.
Q. Wha.t did Mr. :McNeely sayf
A. He said the disconnectors were out.
Q. Who did he say that toY
A. To me.
Q. Whenf
.A.. Last Friday, I belieye it was.
CROSS EXA1\1INATION.
Mr. Aiken:
Q.. Mr. Deaton, you say you have a rule that employes
mustn't work on live wires, and if they do, you dispage 54 } charge them?
A. I didn't say I discharged them.
Q. He is discharged by ·some one Y
A. I have an idea that he would be.
Q. To work on live wires would not allow a man to live
long enough to be discharged, would it 1
A. Not on these concrete poles.
Q. Wha.t is that rule f Have you got it printed?
.A. No.
Q. Can you tell us what it is Y
A. The rule is to hav:e the men take out the switch before
working on the lines.

46

Supreme Court of Appeals of Virginia.

Q. Any man that has sufficient intelligence to be an electrician is going to do that, anyway, if he thinks about it,
whether you ha.ve a rule or not, unless he wants to commit sui.cide, isn't heY
A. Yes.
Q. They don't usually do it, unless they forget about it, do
they? Is that a rule that is often violated 1
A. No.
.
Q. Self-preservation would require a man to obey a rule
like that, wouldn't itt When you violate it, its just a slip of
the memory, isn't it?
A. I don't know. I wouldn't say.
Q. Do you know of an occasion 'vhere a fellow intentionally
works on live wires t
A. Not on a concrete pole.
page 55 ~ Q. Never heard of it in your experience as an
electrician, of a man intentionally and for 1nea.ness
getting up working on a concrete pole on a live wire?
A. No.
Q. A man who didn't have any more sense than to do that
intentionaly, you wouldn't keep him out there five minutes, if
you knew he was that big a fool, 'vould you?
A. No, sir.
·
POSIE CRA:B"'T.

DIRECT ELXAMINATION.
Mr. Bivens:
Q. ~Ir. Craft, what is your position with the Riverside and
Dan River Cotton l\Hils 7
A. Electrician for the Riverside and Da.n River Cotton
Mills, Dan River division.
Q. How long have you been so employed Y
A. Fourteen years.
Q. In whose department do you work 1
A. ~Ir. Guy's.
Q. How long have you worked with him 1
A. Fourteen years.
Q. Do you know a rule, 1\fr. Craft, in your department, in
connection with linemen working around live ·wires?
A. Yes, sir.
Q. What is that rule, ~Ir. Craft?
page 56 ~ A. To be sure the line is dead before you work
on it. That is, the current cut off..

R 'side & Dan River Cot )n Mills v. Thaxton, etc.

47

Q. Are the employees giv:en any definite instructions about
how to cut the current off f
A. Anybody that ever works on the line is.
Q:. You mean all of them f
A. Any that have any reason to work on them.
Q. Are you familiar with the lines on Lee StreetY
A. No especially. That isn't my line of work.
Q. You haven't worked on Lee Street?
A. I have in case of -emergency. That is not my regular
job.
·Q. You say you have worked there. When you did work
there, did you observe the power lines there Y
A. Yes.
Q. What wires run on those pol-es 1
A. All the wires. Ifouse wires and street wires, too. Same
lines for the house wires and street wires.
Q. Do you know what switches control the wires on that
line?
A. Yes.
Q. What are they?
A. The disconnects at the· power station eontrol the street
lighting, and the switch on Baltimore Av:enue controls the
house lights, that is, the village lights.
page 57} Q. Did you know lVIr. Charles M. Tha)tton, who
'vorked in your department?
A. Yes.
Q. Do you know whether or not he was ever made acquainted with this rule 1
A. Yes.
Q. .State the circumstances under which you observed that.
A. I understood ~Ir. Guy took him around and showed him,
and I understood that Mr. Deaton showed him, and I told
him two or three times myself to always have the switches out
when he was working on them.
Q. What is your understanding of what would happen to
a man if he violated that rule 1
A. I understand he would ·he discharged.
· Q. Is the rule strictly enforced?
A. Yes.
Q. Do you know whether or not Charles M. Thaxton dis·.
pbeyed that rule?
A. You mean whether he left the switch in or noti
Q. Whether he disobeyed the rule you have just stated.
· A. You mean before that time Y
Q. I mean at the time he was killed.
A. I understand he did.
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Q. How do you understand that Y
A. I understood he left the switeh in at Baltipage 58 ~ more Avenue.
Q. Do you have any proof that he didY
A. No, I have not. I didn't see the switch in myself.

GROSS EXAMINATION.
·Mr.. .Aiken:
Q. Mr. Craft, you say the poles on Lee Street carry both
the .street current and the house current 7
A. 1res, sir. .
Q. Do the poles on the other streets cary both or· just one T
A. Both.
Q. Everywhere they carry both f
A. Yes.
· .Q. Lee Street is no different from any other street 7
A. No.
Q. 1rou sa.y J\fr. Guy told Mr. Thaxton that the switch must
be thrown before he worked on the wires, and Mr. Deaton
told him,. and how many times did you say you told him Y
A. I told him twice, and I think three times.
Q. You know he was told four times, and possibly five Y
A. Yes.
Q. Why is it necessary to tell an electrician so many times
to throw the switch when 'vorking on the wires Y
A.. I think it pays to be careful.
Q. Isn't that something all reasonably intelligent electricians should know!
page 59 ~ A. Yes, sir, should know.
Q. Is there any trouble in getting a fellow to
recognize the necessity of such a. practice as that!
A. 1rou say is itY
Q. Is it difficult to have an electrician recognize the advisability and necessity of taking the power out of the wires
before working on them Y
A. I don't think there is any harm in being sure.
·Q. Wasn't :1\:fr. Thaxton a reasonably competent electricianf
A. Yes.
Q. You think it necessary to tell him four or five times to
throw that switch before working on the wire?
A. Yes.
Q. Do you have that much difficulty with all of the electricians out there, keep on preaching that to them?
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A. I don't think you ha:ve to, but as I said before, it doesn't
hurt to remind them.
Q.. Is that an unusual instruction for handling a switch like
thatY
.A. I don't know.
Q. You don't?
.A. No.
Q. It means almost certain death not to do it,
·
page 60 } doesn't it 7
A. That is what I have always understood, yes,
sir.
Q. Isn't it about the same thing as reminding a· man that
he ought not to jump in the fire?
.A. I don't know about that.
Q. Have you g·ot any rule out there that none of the employees should jump in the furnace Y
A. No.
Q. Do you know whether he was reminded on any other oocasion except the occasions you reminded him and the occasions Mr. Guy and Mr. Deaton reminded himY
.A. No.
Q~ Did he ever argue with you about it a.nd show any disposition not to throw that switch 7
.A. No.
·
Q. You have no reason to think he was intentionally disobeying orders about it?
.A. No.
Q. What did he say when you told him to do that Y
.A. He said, ''All right''.

RE-DIRECT E:x:.il'IINATION.
Mr. Bivens:
·Q. Mr. Craft, did you have any way of knowing what was
going on in Mr. Thaxton's mind, whether his actions in disobeying this rule were intentional or unintentional Y
.A. I did not.
page 61 }

RE-CROSS' EX.Al\1INATION.

Mr. ·Aiken:
Q. You have no reason to think that he wa.rtted to die, have
youY
A. No.
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C. L. JONES.
DIRECT EXAl\IINATION.
Mr. Bivens:
Q. :rvrr. Jones, who do you work for'
A. Mr. Guy.
Q. In what Department 1
A. Electric.
Q. What Company?
A. Dan River Cotton 1\Hlls.
Q~ vVhat are your duties f
A. Electric work.
Q. How long have you been employed there Y
A. Four years.
Q. Do you know of a rule in that department about employees working around liye wires Y
A. Yes, sir.
Q. What is the rul~?
A. Throw the switch·before working on the line.
Q. How did you come to know the rule Y
A. Mr. Guy told me.
Q.. When?
A. When I first 'vent to 'vork there.
Street?
page 62 r Q. If ave you ever worked on the lines on Lee
A. Yes, sir, put in lights there.
Q. Did you observe this rule Y
Mr. Aiken: We object to that.
Q. Do you know or did you know what would happen to
a man if he violated this rule Y
A. I have an idea.
Q. What!
A. Ife would be discharged.

CROSS .EXAMINATION.
Mr . .Aiken:
Q. You think he would live long enough to be discharged Y
A. If he didn't get killed, he might.
Q. How many times did 1\fr. Guy tell you the switch ought
to be pulled before you worked on the wires Y
A. He never told me but once.
Q. Mr. Deaton ever tell you Y
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A. Yes.
Q. Ho'v many times f
A. About forty. Every time I went out there.
Q. Why is it necessary to tell you so many times 7
A. He just told me.
Q. How many times did Mr. Craft tell you!
A. Several times..
page 63 } Q. If they didn't tell you at least forty times,
they weren't tell you enough 7
A. Well, they just a ways tell you.
Q. It is not such an open .and obvious rule that you don't
have to be repeatedly told about it'
A. They don't have to tell you. They don't have to tell me
but once.
Q. Just told you forty or fifty times Y
A. Yes, every time I went out.
Q. Every time you went out'
A. Yes, sir.
Q. You are sure you have never been out without their telling you?
A. Yes, sir.
Q. Who tells you every time you go -out t
..A.. Deaton always .goes ·me every time I go..
W_ F. COOPER.
DIRECT EXAMINATION..
1\ir. Bivens :
Q. Mr. Cooper, who are you employed byt
A. ~1:r. J. A. Guy.
Q. In ·what department?
A. Electric.
Q. What Company?
page 64 ~ A. Dan River.
Q. How long have you been so employed f
A. Ten years.
Q. Are you familiar with a rule in your department about
working around live wires 1
A. Yes, sir.
Q. What is the rule Y
A. The man doing the 'vork is supposed to take the key,
unlock the switch, throw the switch and take the key with him,
and when the 'vork is .finished, throw the switch back anct
lock it.
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Q. Do you know whether this rule applies to the line on Lee
StreetY.
A. It certainly does.
Q. Do you know whether the switch is- located which controls the current on Lee Street!
A. Yes.
·
Q. Where?
.
·
A. On Baltimore Avenue for house lights and the power
house for street lighting.
·
Q. Is the house lighting low voltage or high voltage Y
.A. High voltage until it reaches the transformer, and when
it reaches the transformer, it is 110 voltage.
Q. Do you know whether this rule is enforced out· there f
.A. It is.
Q. What would you ·expect to happen to you if you violated itY
.
.A. I would expect to be discharged.
page 65 ~

W. A. McNEELY.
DIRECT EXAMINATION.

Mr. Bivens:
Q. State who you are employed by.
A. ~1:r. Guy. ·
Q. In what department 7
A. Power station.
Q. What Company?
A. Dan River Mills.
Q. What are your duties Y
A. Operating the power house.
Q~ Is it your duty to disconnect switches controlling any
current on the street Y
A. Yes, whenever they call down there.
Q. Where do they call from Y
A. The transformer house up at the mill lot.
Q. And then what do you do Y
A. He cal1s down and he holds the phone until I pull the
switches out, and I co~e back and tell him th~y are out.
Q. That disconnects what wires? ·
A. On the street lights.
Q. Carrying what voltage Y
A. It is low voltage. About 60 candle power to the lamp.
Q. Low voltage wires T
·
. A. Yes.
page 66 ~ Q. Do you recall having been called over tl1e
telephone on May 28th of this year Y
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A.
Q.
A.
Q.
A.

Yes.
At what time?
Ten or fifteen minutes after seven.
Do you kno\V \vho called you 1
No, I didn't lmow his name. I never had seen him but
once. He called down and told me to take out the overhead
.
disconnects on the street lights.
Q. Were you told later on who had called you f
A. Yes.
Q. Who was it 1
A. I can't think of t.he man's name. I never saw hiin
but once.
Q. 'Vas it Charles l\L Tl1axtont
A. Yes.
Q. '\7ha.t did you do when he called 1
A. I pulled the disconnects und went back and told him
they were out. He said "Thank you" and hung up.
· Q. Did yon put the disconnects back in?
A. No, they weren't put in until that night at 5:30.
Q. State whether it was possible for any electricity to have
gone over tl1ese street light wires on Lee Street from the
time yon pulled the diseonnects out until the~ were put back
in that uigl1t t
A. No.
CH. ARL:ms l\IELVIN THAXTON (deceased),
Employee; CARR.IE THAXTON,
Clai·mant, v.
RIVJ~RSIDE AND DAN RIVER COTTON l\fiLLS, INCOR.PORA TED, Employer .
.AETNA LIFE INSURANCJ~ 'CO~IPANY, Insurer.

page 67

~

Clain1 No. 222932.

October 19,. 1932.
Claimant

~ppeared

in

pers01~.

l\{artin and Tuck and Ail~en, 'l~enton and Bustard for clab11;.
ant. .Jay Bivens and E. ~L Parrish for defendant.'
I-Iearing before Chairman ~ickeis, at Danville, Virginia,
on Septmnber 7, 1932.
·
·: Nickels, Chairman, rendered
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opinion.
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FINDINGS O·F FACT.

It was agreed that. the average 'veekly wage was $13.33,
which would yield a weekly .compens·ation of $7.33.
· The case was defended on the ground of willful misconduct, pursuant to the provisions of 1Section 14, of the Virginia vYorlrmen 's Compensation Aet.
The extent of the partial dependency of the claimant upon
her deceased brother was also in issue ..
The burden of proof on the first issue r€sted upon the defendant; that of the second was upon the claimant.
Findings of fact are developed in the inverse
.page 68 ~ order of tl1e.ir statement, viz.:

FIRST. P ARTIAIJ DEPENDENCY .
The claimant, who was sister of deceased, lived with a married sister. The last named, together with her husband, their
two children of 17 and 12 years· of age, respectively, the
claimant and the deceased resided in the same house. The
cost of food, rent, fuel and lights was equally divided between the deceased and I1is brother-in-law. It further appears that rent 'vas $2.00 per 'veek; groceries, exclusive of
meats, amounted to from $14.00 to $15.00 per weelq lights at
au estimated d-emand charge of $1.00 to $1.50. The married
sister })laced the total on an estin1ate of $8.00 to $9.50 for
support, confined to the foregoing.
The claimant 'vorked "ri1en allle to do so, at the rate of
$8.00 per w·eek. She contributed to the household budget
what circumstances would permit. It 'vas shown, by reason
of frailness, she was unable to \Vork in excess of two ·week
peliods; that during the intervals of unemployment she r~
lied upon her deceased brother for eontributions to pur(~hase requisite· clothing~ An estimate of the value of thelatter is a pure guess unless the claimant's statement of $3.00
t.o $4.00 per \veek be accepted 'vithout qualification. In this
regard, it would appear that these contributions were a.pI.)lieable during periods of her unemployment. The- claimant
helped with the housework.
It is very difficult to arrive ut a definite percentage in
fixing- tl1e degree of partial dependency; ho1\rever, taking
the fol·egoing into consideration, together with the
page 69 ~ fair a.verage for other parties of similar circunlstances, an estimate of 50% partial dependency
would be compatible with circun1stances and from a :fair appraisal of the evidence. It will be so fixed as a :finding, of
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fact in the instant case. This percentage would compute a
compensation recovery in the sum of $3,665 per week.

SECOND. WILFUL MISCONDUCT.
The deceased 'vas described as an expert lineman. The
employer supported two power lines, one a low tension, 110volt wire,. to supply the city street lights, the other a 2,300volt, high tension wire, feeding into a transformer, where
its voltage w.as reduced. Both lines 'vere carried on concrete poles. The low tension circuit was cut out from the
power house, the high one hy a cut out, or switch, located
on Baltimore A venue, in the City of Danville. To insure
safe .operation, it was necessary that both switches be pulled.
The deceased called the power house and had the low tension.
switch, or disconnecter, pulled. He waited at the telephone
until he was informed by an employee in the power house
that this had been done. This occurred about 7 :10 A. M. on
the day of the fatal accident, 1\Jlay 28, 1932. Then the de~
ceased proceeded to replace fused light bulbs in the street
.lights. . This he did no several occasions. Lastly, on .Lee
'Street, three-fourths of a. mile from the switch box on Baltinlore .Avenue, ''rhile replacing a bulb on the 110-volt, or
lo,v tension liue, he 'vas electrocuted by the high
page 70 ~ tension line.
The evidence sho'"'"s that the chief electrician
had instructed the deceased in the use of the switch on Baltimore A venue. rrhe switch was protected by a box as a
covering. Within it was a three-blade switch which was
pulled from one side to the other, from an ''on'' position
to an ''off'' position. '\Vheu the s"ritch had been thrown, it
was the duty of the deceased to close the s\vitch box lid, lock
it and place the key in his pocket to prevent the switch's
being turned to au ''on'' position during his absence. It is
made certain that the claimant's de-ceased knew of the switcl1
box, its location, how it. worked and the circuit is controlled.
The rule requiring all circuits to be cut out before doing any
'vork was a reasonable requirement for the safety of the
-employee, and it l1ud always been theretofore strictly enforced.
The deceased, for some reason, failed to thro'v the switch
on Baltimore A venue. l-Ie had replaced several light bulbs
prior to the one in process of replacement at the time of. occurrence of the fatal accident. It is unbelievable that an
experienced linen1an would overlook such an essential safeguard. There is no motive for suieide; tl1e presumption q~
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law is against this explanation. The only theory compatible
with all the evidence is that he was taking a chance in violation of the specific instructions given him. A skilled lineman would, from experience, despite a rule or regulation
promulgated for his protection, have abstained from such a
dang-erous practice. The ·broader the experience,
page 71 ~ the more concrete the knowledge of danger. The
employer had complied with all the provisions of
Section 14 of the Workmen's Compensation· Act and rulings
of the Commission thereunder. The unfortunate accident occurred solely by reason of tl1e deceased's failure to observe
the rule protnulgated and because of a g·ross disregard of the
principles of safety any experienced lineman well knows, regardless of any rule. The circumstances in this case imply
··a 'va11tou, if not wilful, disregard of all rules and well known
·safeguards of experience, in the taking of a. chance, while in
the act of discharging an extremely hazardous task. There
had been no danger had both s""ritc.hes been pulled. The
failure to pull both switches 'vas in elear violation of the condition nuder 'vhich deceased had been ·instructed to work,
and it was the proximate cause of his death. This was more
than gross negligence. The contract of hire embodied instructions in the·· use of the switch. It could not ha.ve been
·mere ignorance of lack of appreciation of the danger involved.
He was possessed of conc.rete knowledge of the fact by way
of both experience and instruction.
CONCLUSIONS. OF LA,V.

Nashville, C. and St. 1;;. Ry. vs. Oole·man, (Tenn.) 269 'S. W.
919; 2 Comp. R:eview 107. .A. brief resume of this case discloses the following:
'' Clahnant w·as a boilermaker of fifteen or twenty years'
·experience. The employer had furnished the e1nployecs
with ·goggles and it '\Vas the rule of the company
page 72 ~ that the goggles 1nust be worn by all w·orkmen
wl1en chipping, using air motors, drilling, sledging,
when using emery wheels, electrical welders eor any work
'vhere their duties required that their eyes be protected from
flying partic-les. Claimant ""as engaged in cutting the head
of a rivet off a boiler which he was dismautlhig, ·,vhen injured. In doing- such work claimant was allowed tw·o
helpers. One .of the helpers wielded a . hammer and the
other eusto1narily held a. broon1 over the rivet head. Claimant was holding the box punch on the rivet head. At the
time of the nccident only one helper had reported and he
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'vas wielding- the hammer. The rivet head fle,v off, hit a
pipe and rebounded, striking- the clahnant in the eye and
so injured it as to make its removal necessary. Claimant
testified that he did not regard the work he 'vas doing 'vhen
hurt as a goggle job but admitted that rivet heads were
likely to fly off over the shop w'lwn being cut and that particles of steel sometim.es flew off the rivet head when being
cut. The circuit court gave judgment for tl1e claimant and
the employer brought error.
Held, that under the "'\Vorkmen 's Compensation Law there
can he no recovery if the injury is due to wilful failure or
refusal of the employee to 11sc a safety appliance. "There an
employee wilfully fails to use a. safety appliance demanded
hy the men, the usc of 'vhich is approved by and the appliance is furnished by the en1ployer·, the employee
page 73 ~ cannot be excused for failure to use the appliance.
1Vi1fnl failure to ~b~erve a rule or use a safety
appliance is n1orc than n mere voluntary failure and carries
the idea of deliberation and intentional wrong· doing. Under
the elaimant 's testimony he used his own judgment wl1en to
disreg·nrd and wlwn to cmnply with tl1e rule. Claimant acted
with intent m1d deliberation and the habitual violation of
the rnle cannot he anything hut wilful. Compensation should ·
have })(~en deniod. .Judgment reversed."
~.,rom a. review of the ease of T.~eonard vs. Cranberr11 Fur;wce CompanH. Tenn., 265 S. \~Y. 543; 1 Comp. ReYiew 165,
the follow·ing fact appear, Yiz.:

"'rhe decenHetl was employed to shovel ore as unloaded
frmn freight cars. 'rhe cars had swinging floor doors which
w·cre held in position hy chains. 'rhe loosening of the supporting· chains and the dumping of ore had been delcg·ated
to the tipple foreman. 'Phe deeeased and his ro-lahorers had
bom1 instruch~tl h~~ the g·eneral labor foreman not to drop
the f'Hr bottom!-'. The dm·ca~ed was struck hy a heavy bar or
,.,TcnC'h while a1 tempting to use it in loosening the fastenings of one of the ear doors. His attempt was made without
orders from or the knowledge of his en1ployer. The trial
ronl'f found tha1 at the time of his injury claimant had been
positively forhidckm to do the kind of work whieh he was attmnptiug· and tlwt against positive instructions he had stepped
outsi(le the scope of his en1ployment and was engaged in
worl{ whirh wa:-; no part of his duty or employment.
page 74 ~ The conrt, therefore, found that the dec-eased was
not injnrNl by an accident arising out of or in the
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course of l1is cn1ployment a11d compen,sation was denied.
Chtiinant appealed.

II eld, that fin eli ngs of faet of the trial judge, is supported
hy material evidenc-e, wl1ill not be disturbed on appeal.

As
the dc<'e~ed lahorer was, at the time of the injury acting
voltn•tarily -and ugai11st positive instruction, the injury cannot, lie- said to have a risen out qf and in the course of the employment. The test of liability is. o~1e of contract rather
than conduct and if' the employee is_acting within the course
of his employment, compensation will be aw··arded, ·however,
negligent the ad of the employee. Under the ev~dence the
aceid(mt did not arise ont of and in· the course of the emI:)loyrneilt. Judge affirmed.''
Also, in Silver's Case, (~fass.)' 157 N. E. 342.; 6 Comp'. Revjew, 499, the follo\ring facts are noted,. viz.:
'' Sam~1cl' Silver petitioned for con1pensati~n "for InJuries
sust.ained through n fuB alleged to lu1ve occurred in the course
of his einployment. Claimant, a·n experienced roofer, was
fasteuii1g a ·scetioi1 of metal gutter to the edge of a 'flat roof,
where, for about fifteen feet, hetw·een the sides of a. pent house
and the outer edge of the gutter, he had a space only about
thirteen inche:-; wide on which to "rork. Claimant 'vas working
fifty-five feet above the ground. Claimant had been directed
to put a staging from which to work and the
page 75 ~ brnekeh; and planks for the staging had been supplied hint and he had agreed to use them. Instead
of putting up H staging, whieh would have taken about' an
hour, Silver i>lnc·ed a rope about. the pent house in such a
manner that the workrnan could hook his arm or leg about
it to be used as a safeguard. Silver ordered his helper to
work "rit.h him and, when the man objected on the ground
that it was unsafe and wanted the staging, Silver threatened
to send hirn hom<~. While Silver and his helper were· fasten~
ing the dogs which hold the gutter in place, each from opposite ends of the pent house and each w·ith a leg around the
guard rope, their heads accidently came together· and Silver
went over the edge, lost hold of the rope and ·fell to the
ground. There was evidence that the method used was not
unusual when worlnnen 'vere in a hurry or were, like the
daimant, 'an old hand at the roofing game'. A single member aw·arded compensation, and the Industrial Accident
Board affirmed the award. From the decree of the superior
court, in aceordmwe with the decision, the insurer appealed.
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Held, that Section 27 of the Compensation. Law provides
that, if an employee is injured by reason of his serious and
v·ilful misconduct, he shall not receive compensation. Mere
disobedience of orders does not necessarily constitute serious
and willful misconduct. ·While the court is bound by the determination of fact made by the Industrial Accipagc 76 } dent Board, where 'all the evidence is reported,
whether it is sufficient to warrant such conclusion
is a question of law''· Disregard of a regulation of the Department of Labor and Industry is not in itself sufficient "to
establish serious and willful misconduct of an employee.
Under the evidence, there was a deliberate fail~re to perform
the work in the method prescribed, persisted in over the objection of the helper, w·hich subjected not only the claimant
·but the helper to greater risk of injury or death. The misconduct was both serious and willful, and it must be held as
a n1atter of law, that the facts required a finding that the
claimant was injured by reason of his serious and willful misconduct. Decree reversed.''

in-
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By force of circumstances in thi's case, the element of
tent to violate a rule is implied. It must be borne in mind
that tl1e rule pron1ulgated did not emanate from the relationship of the parties; it was a part of the contract of hire.
The manner of doing the 'vork was based upon a definite
engagement between the parties. The defendant, had its desire been such, n1ight have taken the position that there was
110 accidnt and that, if there had been, it did not arise out of'
and in the course of the employment.
It is ordered that the case be, and it is hereby, dismissed
from the docket. Each party pays its own costs..
0

page 77 } Clain1 No. 222-932.
Case of Charles Melvin Thaxton.
NOTICE OF AWARD.
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Date October 31, 1932.
To Riverside & Dan R.iver Cotton 1\riills, Inc.
Danville, Virginia.
and ~!iss Carrie Thaxton
709 N. Main Street
Danville, Virginia.
and Aetna Life Insurance Company
Richmond, Virginia.
0

0
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You are hereby notified that a hearing was held in the
above styled case before Chairman Nickels at Danville, Virginia, on Septmnber 7, 1932, and a decision rendered on Octol,er 19, 1932, dismissing this clain1 on the ground that the
employee was killed as a result of wilful misconduct.
Each party will pay his own costs in this proceeding.
INDUSTRIAL COMMISSION OF VIRGINIA ..

1V. H . NIC.I\::ELS, JR.,
Chairman.
.Attest:
V.l. F. ·BUR.SEY
S'ecretary.
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~

Charles :fifelvin Thaxton (Deceased), Employee,
Carrie Thaxton, Clain1ant, vs.
Riverside and Dan R.i-ver Cotton ~{ills, Incorporated,
Enzployer.
Aetna Life Insurance Company, Tnsurer.
Claim No. 222932.
Decen1 ber 5, 1932.

Martin & Tuck and Aiken, Benton & ~Bustard for the claimalit.
Parrish & Butcher for the Defendant.
Review before the Full Commission at Richmond, Virginia,
on November 15th, 1932.
I{izer, Commissioner, rendered the opinioq.
A review of the above styled case took place before the
Full Commission on N-oven1b€r 15, 1932, at the request of
Carrie Thaxton sister of the deceased employee w·ho felt
aggrieved at a decision rendered by Nickels, Chairn1an, on
October 19, 1932. ThiS' decision diHmissed the C'laim of
Thaxton's dependents on the ground that. the injuries causing
his death w·ere dne to wilful misconduct on his part in disobeying a safety rule promulgated hy his employer.
Two issues were presented a.t the hearing: (1) the extent
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of the partial dependenc.y of the claimant, Carrie Thaxton
and (2) the defense of wilful misco~duct.
As to the issue of partial dependency the Full
page 79 } Commission is in accord _,vith. the decision of
Nickels, Chairman, a.:nd his findings are here approved by the Full Commission. This award allows the claimant, who was found to be 50% dependent, $3.65 per week
for the duration of 300 weeks, beginning 1\Iay 28, 1932, and in
addition the sum of $150.00 to apply to the costs of funeral
expenses.

See Virginia Electric & Power Go. vs. Place, 150 Va. 652;
143 S. E. 756 .
.As to the second issue, that of wilful misconduct, the Full
Commission is not in aceord with the findings of fact and the
conclusions of law as contained in the opinion heretofore
rendered and in vie'v of this disagreement it is considered
wise to present in some details a review of testimony: as it appears in the record.
The en1ployer's chief electrician, J. A. Guy, testified that
he had charge of the work which Thaxton was doing at tl1e
time of the fatal accident. Certain rules were promulgated
by him for the government of the employee working on pole
lines. The rule in question was that an employee could call
the po\ver house and have them take out the disconnecter that
controls street lights, then go to the section switch 'vhich controls the house lights before he did any work on the street
lights. The switch which controls the street lights 'vas to be
throw·n by the nwn at the power house. The switch which controlled te house lights were to be disconnected by the workman l1imself. This switch was located on a. pole on Baltin1ore
.A. venue and eon trolled the current of 2,300 volts.
page 80 ~ The deeeased was 'vorking on Lee A venue, a. distaneD of 8;4 of a mile from Baltimore Avenue.
'Vhen the workman pulled the switch he "rould loek the door
of the box containing the sw·itch and put the key in his pocket
to prevent orders from throwing the switch and turning on
the current.
Guy testified he instructed Thaxton the day he began wo.rk
for the eompany as to the method of throwing the switches
and went with hin1 to their places so as to point out their
location. He also explaiued .to Thaxton the in1portance of
observing this rnle of throwing s':vitches before doing his
"·ork. On Thaxton's second day w-ith the company he checked
over the number of lights that w·ere burned out ancl on the
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second day thereafter Guy went with him to the switch when
he was ready to replace the lights in the village. Thaxton
took out the switch and put the key in his pocket. When this
was done Guy then went back to the mill leaving Thaxton
to proceed with the task of repairing the lights. Guy stated
that he was satisfied Thaxton understood the rules.
. Guy was asked him long this rule l1ad been in force and
testified it had been in force twenty years. One man had
in the past violated the rule. He \Vas not discharged but laid
off without having had e~plained to him the reason therefor.
Thaxton beg·an working for the defendant company on April
27, 1932. The fatal accident occurred May 28, 1932. Guy
'vas not present when the accident occun..ed. He did not
arrive to the scene until an hour afterwards. At tha.t time
the s'vitch had not been disconnected. This switch
page 81 ~ does not control all the lights of the village as there
is another switch that controls that part of the village next to the river.
An interesting phase of Guy's testimony 'vas the regularity with which claiinant did this 'vork during the month
he was so employed. He 'vas sho'"ll by. Guy the location
and use of the lights on the first day he "rorked for the company. On the third day Guy accompanied him until this
switch had been thrown. Thfl.xton was then sent to the mill
and was engaged on what was described as construction
\Vork and did no further electrical \Vork iu the village until
the day of the fatal accident. Guy's testimony in this connection is as follo,n;:

"Q. When did he operate the switch~
A. Well, the day I was telling you about, the tl1ird day
from the time I1e came to w-ork, is the only time I saw him
operate the switcl1.
· Q. Did he work every day fron1 that day until tl1e time
tl1at he was killed'?
A. Not on that particular work.
Q. What kind of work did be work on?
A. He 'vorkecl in the mill on construction work that 've
had going on."
Agail) an interesting phase of Guy 1s testimony covering
the carefulness and the thoroug-hness ·of the instructions prontulgated by the employer and touching Thaxton's 'vilful misc<>nduct or violation of the rule is covered by Guy's testimony.
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page 82 ~ ''Q. Do you know whether or not on this particular day on which he was killed, that he phoned
.·
down to the power house and got some of the wires cut offY
A. When I came in, he was leaving the phone, and I said
Did they tell you they had them out for you?' and he said
'Yes'.
Q. What is the meaning of that f
A. I meant did they have the disconnecting switches out.
Q. What wires did they disconnect?
A. They disconnected wires that control the street lights,
that light the street.' •

I

I
I

I

I

Guy admitted that these were the 'vires Thaxton was working on. There were, however, other wires suspended from
these same poles which were controlled by the Baltimore
switch. The evidence following the accident indicated that
Thaxton came in contact with the 2,300 volt wire as there
'vas some hair and patches of flesh adherring to this wire.
Guy 'vas asked if he observed any lights burning during his
investigation, ·that ·would indicate whether or not the power
supplying the street lights was on. Although he was there
for ·the purpose of making an investigation as to the accident wherein an employee was electrocuted, he did not know
if this current was on or had been cut. off. He admits current from either set of wires woulrl he strong enough to have
killed Thaxton. He did not know which current was responsible for the fatality.
page 83 }- Considerable stress was made by claimant's attorney as to the caution displayed by Guy in ascertaining whether Tha;xton had notified the power house to cut
off· the current on the street lights and did not remind him
to disconnect the switch on Baltimore Avenue. The evidence
of Guy on this point V{as as follows:
'' Q. You say you knew he hadn't been to Baltimore. If he
l1adn 't been there, he couldn't have cut the po,ver off. So you
knew the power was on, didn't yon?
A. IIe was leaving the telephone and I asked him did they
have them off. Of course, I meant the street light switches.
He wasn't ready yet to go out. I '~ent on with my \Vork and
he went out later to Baltimore Avenue.
Q. He w·ent out there?
A. He went out to put in these lights later.
Q. You reminded him about the power house, but didn't
say a word about Baltimore A venue T
A. I just checked him then.
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Q. Checked what t ·
A. The power house current.
Q. Why didn't you check him on Baltimore A venue. Did
you remind him that he ought to go there and cut it off?
A. Not that day.
page 84 ~
Q. vV11y did you .remind him about the power
house and fail to remind him about Baltimore
Street?
A. I didn 1t remind him of Ba.lthnore A venue.
Q. I understand you didn't. You forgot it, didn't you!
Never thought of it!
A. You can call it that if you want to.
Q. It was not such a terrible omission to forget about Baltimore Avenue, 'vas it? You might forg·et it some time yourself, wouldn't you~
A. I didn't remind him of it that time.
Q. And he just didn't think about it hin1self. lie didn't
wilfully disobey your instructions to go to Baltimore Street
and cut it off?
A. I don't know.
Q. If yon didn't tell him to do it, he didn't disobey you,
did hef
A. I didn't tell him that day."
It is apparent that Guy with twenty-five years e~perience
with the defendant company failed, forgot or otherwise did
not think to caution an employee with one month's connection
with the con1pany to throw this switch even though he claims
to have'been checking up on Thaxton. · Guy further testified
that the safety rules promulgated by word of mouth but
were at no tin1e printed, posted or distributed to the enlployees for their guidance. The sa.1ne witness testified that
foreman Dea.ton had charge of the outside 'vork
page 85 ~ but did not know ·whether Deaton had instructed
his employees as to the safety rules.
George vV. R-obertson, Supt., testified that a rule exists
that not only applies to live wires but to all hazardous places
and a.ny violation of the rule would result in a discharge.
This 'vitness admitted he did not know what the instructions
were about working around live wires. It is well to add that
Guy is under Robertson· in authority.
J. T. Deaton, foreman under Guy, had occasion to observe
Thaxton on one· occasion when he was doing son1e "rork outside of the construction job. This 'vork was loeated on
Spencer Avenue. Thaxton was l1anging a transformer.
Deaton asked him if he understood the use of the switch
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and that to be certain that Thaxton did know about the
switch he examined the same and found that it was out as
it should have been. Deaton knew of the rule mentioned
by Guy. When asked if anyone would be discharged who
disregarded the rule he ans\vered ''I imagined he would be
discharged''. He did not, ho,vever, recall anyone having been
discharged during· the ten years he had been with the com:pany.
"\V. A. ~IcNeely, an employee of the po,ver house, testified·
that he had received a: call from Thaxton to disconnect the
power house switch which controlled the lights on Lee Avenue.
Foreman vVon1ack, employed. as laborer of the defendanf
company for ten years, was Thaxton's helper at the time. or
the fatal accident. He testified that he had accompanied
Thaxton fron1 the time they had gone to ·work in the morning until the fatal ac-Cident occurred. At about 7 :10 A. M.
Thaxton eallcd the power house and had the switch
page 86 ~ disconnected. His testimony as to the movements
leadii~g up to the accident 'vas as follows:

'' Q. \Von1ack, state what happened that day, from the time
you went to work until the ac.cident occurred .
...L\... Ife called the power house and told them to take out
the disconnectors.
Q. What time?
A. About 10 minutes after seven.
Q. In the morning?
·
A. Yes, sir.
Q. Then what did you do~
A. We got up our supplies and 'vent across the railroad,
rig·ht across the railroad back of the company store to Baltimore .A~ venue to put in the lights.
Q. How did he put it in 1
A. Just climbed right on up the pole and put in the light.
Q. Then 'vhat did you do?
A. vVe went back of Hylton Hall and put in another light,
and come in this side of Hylton Hall, in front of Hylton
Hall, a11d put in another light.
. Q. That was three. rrhen what did you do 1
A. We went. on up to Stokesland Street. · There was a light
pole there, and he went up and put in one there.
Q. And then what?
page 87 ~
A. \Vent on to .Jackson and put in one over there.
That 'vas the fifth.
Q. And then what?
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A. Come back to Lee and put in one there. We \vent down
to the next pole and that is where the accident happened.
Q. What happened at the next polef
A. lie went on up the pole.
Q. Who?
A. ~Ir. Thaxton. lie went on up the pole and stepped off
the pole on the low tension wire and thro\ved his arm up on
the other wire and his head struck the other wire.
Q. What happened to him then Y
A. He \Vas just in a blue blaze.
Q. And then what happened 1
A. He s\vayed backward and forward, and after a little bit
l1e fell.''
"\Yomacl{ stated that Thaxton threw no switch as he had
been with him constantly. Womack knew this switch on Baltimore Avenue "ras to be diseonnec.ted. He also knew that
Thaxton had not disconnected the switch. Womack had been
working for the company for ten years and had known for
five vears tha.t this s\vitch had to be disconnected but that
this l1ad not been done. l-Ie explains the situation as follows:
page 88

~

"Q. You knew he hadn't pulled it?
A. I knew he hadn't pulled it.

Q. \Vho else was to pull it besides him?

A. I don't k11ow. I didn't have no connection ·with that
switcl1.
Q. It 'vas up to ]t!r. Thaxton to pull that switch?
A. Yes, sir.
Q. You knew he Imdn 't done it?
. A. Yes, sir.
Q. When he g-ot up there on that pole on Lee Street where
he was killed, did you know he \vas liable to come in contact
with the switch controlled fron1 Baltimore StreetY
A. It slipped n1y memory, and his, too.
Q. There was nothing intentional about it?
A. No, sir.
Q. If you had tl1ought. about it, yon w·ould have told him?·
A. Yes, sir.
Q. If you had tl1ought about it and told him, he "rould have·
pulled the switch, "rouldn 't he f
~Ir.

Bivens: 9bjection.

Q. Did you hear

~fr.

Thaxton say anything about knowing
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that that switch on Baltimore Avenue had not been pulled?
A. I didn't h~ar him say anything about the switch.',.
page 89 }

'' Q. Do you know "rhether he thought about the
switchf
·
A. No, sir.
Q. Did he say anything about it?
.A. No, sir."

This 'vitness 'vorked with Thaxton, knew the importance
of thro,ving the switch and states that he kne'v it had not
been disconnected. In explaining h~ negligence it is best
to use his own language. He says "'It slipped my memory,
and his, too'', and in the judgment of this Commission this
·seems to hav·e been a clear answer to the unfortunate accident which resulted in Tl1axton 's death.
This evidence has been developed at length in view of the
conflict of opinion for the purpose of setting forth its nature
and the absence of any inference upon which a finding of
wilfulness can be made. Thaxton was an electrician. He
had been working for the defendant company for one month.
For the first three days of his employment he had been doing
outside 'vork of the same type he was doing at the time of
the accident. For the rest of the time he was engaged in construction work in the plant and only returned to outside work
on the day of the accident. There is no denial that he 'vas
instructed as to the use of the switches and the importance
of cutting off the current while " . .orking on the light pole.
There is also no denial that he did not discount the switch
on Baltimore A venue. There is no evidence, however, of
the fact· that he knowingly or wilfully failed or refused to
disconnect the s"ritch on the 2,300 volt line on
page 90 ~ Baltimore Avenue. One 'vho is engaged daily in
a certain type of work can ordinarily he expected
to follow· the instructions given. Guy discontinued his supervision over Thaxton on the third day, and Thaxton discontinued this particular type of "rork for the remainder of the
month a.nd did not resun1e same until the fatal day.
Guy reminded him or checked him up to be certain the
switch at the power house had been disconnected but admitted he failed to call Thaxton's attention to the necessity
to throw the switch on Baltimore Avenue. Womack also admitted he forgot all about the s"ritch. A strong and natural
inference is that Thaxton, thoroughly unacquainted 'vith the
w·ork, had entirely forgotten the Baltimore Avenue switch
for· as stated heretofore he had just returned to a type of
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work of which he had only had three days experience and that
after a lapse of four weeks.
The finding is made that Charles M. Thaxton sustained
ac~idental injuries on May 28 which arose out of and in the
course of his en1ployment and which resulted in death and
that he was not guilty of wilful misconduct as defined by
Sec. 14 of the Vl orkmen 's Compansion Act or as has heretofore been construed by this Commission. This employer is a
large concern .employing hundreds of operators and yet had
no printed safety rules but promulgated such as it had by
word of rnouth. The general superintendent himself testified
that employees engaged in hazardous 'vork were cautioned
to be careful but admitted he did not kno'v the provisions of
safety regulations. His subordinate, Guy, appage 91 }- pears to have gotten certain verhal instructions
and yet failed to caution a new employee as to disconnecting the switch of a. 2,300 volt line but centered his
attention on the pulling of the switch at the power hous~
controlling the eurrent of only 110 volts. At first impulse it
could, at the most, be said that Thaxton ·was guilty of negligence but a careful study of the evidence relieves him even
of that stigma. He was an electrician of experience but not
thoroughly acquainted with the wires and controls of the currents in the area in which he· was ·working. lie appears to
have used all caution that was necessary with one of his
limited experience .in this particular .area.
It is considered appropriate to here quote Section 14 of the
Workmen's Compensation Act.
'No c01npensation shall be allowed for an injury or death
due to tl1e employee.'s wilful misconduct, including intentional
self-inflicted injury, or growing out of his attempt to injure
another, or due to intoxication or wilful failure or refusal
to use a safety appliance or perform a. duty required by
statute, or the "rilful breach of any rule or regulation adopted
by the employer and approved by the Industrial Commission,
and broug·ht prior to the accident to the kuowledg~ of the employee. The burden of proof shall h~ upon him '''"ho claims
an exmnption or forfeiture under this section.''
It "rill be ohservcd that negligence is not a. defense under
the compensation statute.

R 'side & Dan River Cot 'n
pag·e 92}

~:fills

v. · Thaxton, etc.

69

CONGL.USIONS OF LA.\V.

The Supren1e Court of Appeals has held that the defense
of contributory negligence on the part of the employee is limited in a claim for compensation. See H1tll1l,phries vs. Boxley
Bros., 146 ·va. 91; 135 S'. E. 890. It will be noted that the
cases cited by the hearh1g conunissioner are from jurisdiction
oth~r than ·Virginia.
The definition of the word wilful as found in Black's Law
. Dictionary, 2nd Edition, is as follows:
''Proceeding· fron1 a conscious motion of the will; intending t.he result which actually con1es to pass; designed; intentional ; n1alicious. ''
''A wilful differs essentially from a negligent act. The
one is positive and the other negative. Intention is always
~epa.ratecl.fron1 negligence by a precise line of .demarcation.
St·urm vs. Atlantic J.liutu.allns. Co., 38 N. Y. Super. Ct. 317."
''In con1mon parlance, 'wilful' is used in the sense of 'intentional' as distinguished from 'accidental' or 'involun,..
tary'."
Cases wherein the Supr-eme Court of Appeals has within
the la.st five years refused a writ of error where the defense
nf wilful n1isconduct was raised by the en1ployer but compensation was allow·ed are:

J.lia·nn

llaga·n Coal Co., 10 0. I. C. 142.
Collins vs. Benedict Coal Co., Claim No. 91025.
page 93 } Samds \'S. Cl-inchfield Coal Co., 13 0. I. C. 207
and 564.
vs.

Contra cases are:

Young vs. Va .. ~Blec. & Powet· Co., 9 0. I. C. 568 and 741.
111era'vs. Va.. Iron, Coal & C'oke Co., 10 0. I. C. 356.
For a definition of wilful misconduct see :
Young vs. Virginia Electt·ic & Powe·r Co., 9 0. I. C. 568,
741. Also see Glass vs. Vir,qinia Electric & Power Co., 12 0.
I. C. Gl, for a clear and concise claim wherein wilful miscon-
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duct was alleged but not proven. This case defines wilful misconduct in so far as this C01nmission is concerned.
See also J(in.g vs. Enzpire Collieries Co., 148 Va. 585; 139
S. 1~. 478, wherein the court holds there cannot be a wilful
failure to perfol'ln an unknown duty, and where there is no
evidence that the etuplc-yee knew of the statute, nor that any
effort had been n1ade to bring its provisions to his notice,
nor of any rule of ernployer on the subject, an award 'vas
proper. The Intenno,nt Coal ct Iro·n Co. vs. Nichols, 148 Va.
585, 139 S. E. 478, was a companion case with that of I\ing
and the same opinion was rendered by the Supreme Court of
Appeals.
·
To hold that Thaxton was guilty of wilful misconduct would
mean that every employee who suffers an accident could be
denied compensation by the same rule. An employer could
promulgate a host of verbal rules of safety that
pag~e 94 ~ could be so worded as to cover every contingency ..
An oversig·ht or an act of negligence would bar an
injured employee of any protection. "\Vilful misconduct is a
positive act, deliberate and intentional.
The Con1pensation Act n1ust not be technically or narrowly
construed. The courts have held the Act must be liberally
construed as it is hig-hly rmnedial. 8ee Gobble vs. Clinch
Valley Lu,mber Co., 141 Va. 30a, 127 S. E. 175; Htt1nphreys
vs. Boxley Bros. Co., 146 Va. 91, 135 S. E. 890.
Nickels, Chairman, n1ade the following as part of his findings : ''By force of circun1stances in this case, the element of
intent to violate a rule is irupliecl." rrhe def-ense has the
positive burden of establishing· wilful misconduct. Implication is not enoug·h to justify a denial of compensation. The
burden of proof is upon the party alleging· wilful misconduct.
See lfa1.vkins vs. Stone,qa Co., 4 0. I. C. 262; Epacs vs. Virginia Iron, Coal lU Coke Co., 7 0. I. C. 248, and Kin,q vs. Entpire Collieries, Etc., Co., 148 Va. 585, 139 S. E. 478, 'vhereiu
the Supren1e ~Court of Appeals held the burden is on the employer to show the mnployee wilfully neglected or refused to
observ-e a statute. The 1\:ing· case also holds that wilful misconduct, in the sense used in the 1\.ct, 1neans more than neg·ligence, however g-reat.
Nickels, Chairman, also stated: ''It must be borne in n1ind
that the rul-e promulgated did not emanate from the relationship of the parties; it 'vas a part of the contract of hire. The
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manner of doing the work was based upon a definite .engagenlent between the parties. The defendant, had its desire been
such, might have taken the position that there was
page 95 ~ no accident and that, if there had been, it did not
arise out of and in the -course of the ·employment.''
To so hold would n1can that an employer could issue blanket
rules of instructions at the thne of hire and any accident that
occurred due to the negligence of the employee would be covered by such contract and con1pensation would be denied.
Compensation procedure would be thrown into chaos. The
rule promulgated could not be a part of the contract of hire.
The general duties as electrician and an agreed wage embodies the contract of hire. The manner of executing the
contract is not a part of such contract. The rule is dependant
upon and follows the contract of hire. To hold that the manner of doing the work was based upon a definite engagement
between the parties would mean again that at the time of employment the employer could cover each and every contingency that could. probably arise and defeat the purposes of
the Act. To hold that an accident does not arise out of and
in the course of the employn1ent means the employee was engaged in an act at the thne of the accident which act was not
a part of the duties for which he 1vas employed. An act negligently done or a wilful violation of a rule committed by an
-employee n1eans the doing of an act which was a part of the
employee's duties but negligently done which is not a bar to
-compensation or an act wilfully committedly for which the
penalty is a denial of benefits. This employee was engaged
as an ·electric-ian and he was engaged in such duties when
killed. There can be no question that an accident occurred
and that it arose out of and in the course of his employ1nent.
C01npensation must be a'varded as the finding is
page 96 } made that he was not guilty of 'vilful misconduct.
While the record abundantly establishes the fact
that the attorneys for the claimant wer~ called upon to perfornl an unusual an1ouut of legal service, it is to be regretted
that on account of the small recovery that they cannot be allow·cd a fee commensurate '"ith the services performed. From
the above award the sun1 of $200.00·will be deducted and paid
to the attorneys of record. The defendant will pay the costs.
page 97 } Deans, Comn1issioner (con-curring).
The question in this case is whether the deceased was guilty
of wilful misconduct, thereby precluding his dependents from
receiving· compensation under the terms of the Workmen's
Compensation Act.
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In King vs. E'lnpire Collieries Co., 148 Va. 585, 139 S. E.
4 78, the Court said :
".As stated, the lang11ag·e to be construed is a 'wilful failure ·
or refusal to * * * perforn1 a duty required by statute'. We
cannot o1nit the word 'wilful'. If we did, there could be no
recovery by the e1nployee if the failure ·was simply negligent,
but contributory negligence does not bar recovery, and it is
conceded generally that the language used covers something
Inore than negligence, ho,vever gross.
'Wilful', as used in
the statute, imports something more than a 1nere ·exercise of
the will in doing the Act. It imports a wrong-ful intention.
An intention to do an act that he knows, or ought to know, is
wrongful, or forbidden by law. It involves the idea of premeditation and deter1niuation to do the act, though known to
be forbidden. There cannot, however, be a wilful failure to
perforn1 an unknown duty. If the duty is unknow·n, the employe~ cannot deliberately detern1ine that he will not perform
it. Usually ignorance of the law is no excuse, and everyone
is conclusively presumed to know the law-that is;
page 98 ~ he is estopped fr01n denying such knowledge, but
it is entirely competent for the legislature to make
exceptions to the rule. With the innumerable penal statutes
on our books, the legislature might well provide that a workJuan should not be barred from recovering under the compensation act if he violated a statute of 'vhich he had no knowledge; that the estoppel from setting up knowledge of the
law should not apply to compensation cases. This would be
in keeping with other beneficent provisions of the act. A UJillztl failure or refusal to perform a duty required by statute
refers to a satute which hae in son1e way been brought to the
attention of the mnployee, or of which he had knowledge.
''Color is given to this construction by other language of
section 14, 'Wilful failure or refusal'. 'Vilful failure is here
used in apposition with 'refusal'. The 'wilful failure' which
amonts to refusal, or is the same thing as refusal. How could
there be a ·refu.sal to obey an unheard of statute? Refusal
etnbodies the right of election. It is the rejection of something demanded, solicited or offered for acceptance. It involves the exercise of the will in making a choice action rather
than mere inaction. It i!'; not mere neg·ligence, however
gross.''
Further, in this decision, 've find :
"So we conclude that, 'wilful failure or refusal to perform
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.a. duty required by statute', within the meaning of
page 99 } section 14, involves more than the ignorant failure
to comply with the statute.''

To apply to this case, substitute the word ''rule'' for ''statute" and this would give us this case.
We should not ovedook the universal rule as set out in
In Re Burns (Mass.), 105 N. E. 601:
''It involves conduct of a quasi criminal nature, .the intentional doing of something either with the knowledge that it
is likely to result in serious injury or wth a wanton and reck·
less disregard of its probable consequences.''
See also 1-ndirJ!napoz.is Light & Heat Co. vs. Fitzwater (Ind.),
121 N. E. 126, 'vhere it is said:
''It n1ay be conceded that the evidence shows decedent to
have been guilty of contributory negligence in doing the particular work required of him, that is to say, he did not exercise that degree of care which the conditions and circumstances call-ed for; but negligence. does not prevent compensation. And it 1night be said that there was some evidence before the board which would justify the inference that decedent was guilty of an infraction of certain rules of appellant company which were enforced with little or no diligence
and were left largely to the option and discretion of its employees for th-eir enforcenlent, but this falls far short of willful misconduct as intended and contemplated by
page 100 ~ the statute s·u.pra. There must be shown an intentional disobedience to a strictly enforced rule
to support the defense of willful misconduct.''
See also Na.tional Car Co-upler Co. vs. l.J;Jarr (Ind.), 121 N,
E. 545, and Sesser Coal Co. vs. bultust·rial Commission (Ill.),
129 N. E. 536.
See also Schneider on Workmen's Compensation (2nd JDd.),
p. 890, 'vith citations, saying:
''A Lineman was kill-ed· by cmning in contact with a. wire
charged with electricity. He was guilty of contributory negligence or an infraction of a rule of the company, which rule
was enforced with .little or no diligence. It was held that decedent was not guilty of such wilful misconduct as would de-
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feat a recovery, for there nu1st be shown an intentional disobedience to a strictly enforced rule, to support the defense
of wilful n1isconduct. ''
The conclusions to he reached. in this case are that there
may have been a rule, but that the same was not rigidly enforced. ....~lso, it 1nay be said that the deceased suffered a
"lapse of 1nen1ory''. fie forgot to do a. duty which 'vas also
forgotten by his helper of the day. In addition to this Superintendent Guy forgot to call deceased's attention to the box
on Ba:lthnore Avenue, when he ren1inded hhn of the Power
Plant.
I

For the reasons assigned above, together with th~ opinion
of l{izer, Comn1issioner, I believe that the dependent sister
should be allowed con1pensation.
page 101 ~

Kickels, Chairnmn, dissenting:

The majority opinion in this case does not, in my judgment,
present a coJuprehensive view of all the evidence and the relationship one ·part bears to another. ~,or instance, excerpts
are incorporated in the findings of fact frotn the evidence of
the helper of the deceased, who was not charged with any
duty relating to the use of the switch. rrhis witness testified
in the 1natter of pulling the switch, ''It slipped 1ny memory,
and his, too". I do not share the view of n1y associates that
one rruln can tell the subjective influence operating upon the
mind of another or thn.t his explanation is one compatible with
the evidence.
'l,be deceased carried the only key to this switch box controlling the 2,300-volt. circuit. He was thoughtful enough to
call the power house and hav€ the 110-volt. circuit cut out. If
it was demued neeessary to cut the less dangerous circuit, how
can it be said he forg·ot to cut the switch ou the 2,300-volt
circuit J?
There were two switches to be pulled. They :were integral
parts of the same Hct to be perform€d. The aocomplishment
of one does not lead to the presumption the other was forgotten. The pulling of the power house switch would indicate
that his thoughts were directed towards performing his task
by following the rule.
Again, it is not 1ny understandnig of the law that a foreman
must continue to adn1onish an experienced linepag·e 102 ~ n1an of his duty to utilize safeg·uards for the latter's own saf.ety. It was sufficient when the cle-
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eeased was shown the switch box, the current it controlled,
how and when to operate it, with a practical demonstration of
it, which showed that he understood t.he purpose or function
of the switch and the mechanical operation of it. lie had
actually used the switch. The deceased not only violated a
rule which had been adopted and brought home to him for his
safety, but, in the sa1ne act, he failed to. use a safety devic-e,
the only key that would secure it being held in his possession.
What 1nore could an employer do than tell him of the rule and
instruct him in the use of the switch box~ .Comment has been
made over the fact that the rule was a verbal one. This fact
is conceded, but the language of our Act is so 'vorded that
written or printed rules are not mandatory requirements as
a condition precedent to a defense of willful n1isconduct. Assuming it were, there does not appear in the· entire record any.
explanation why the deceased failed or refused to use a safety
appliance, with the key controlling and safeguarding it under
his -entire control. The discussion of the verbal rule, if a
lSOUnd one, does not meet the issue in its entirety unless it
be further assumed that written or printed instructions must
also be proinulgated for the use and operation of a safety a.pnliance.
··
~ It is my contention that the rule was a reasonable and
proper one; that it was rigidly enforced; that it was duly pronndgated and, prior to the fatal accident, brought
pag-e l 03 ~ lwme to the deceased in the form of notice and instruction. By n1any decisions it has been held by
this Con1mission that the rule will be considered, even though
it has not been previously approved.
It is asserted that the rule was not enforc·ed. The record
discloses one infraction and the guil~y party was given a temporary discharge for san1e. The record is wholly silent as
to any indulgence of infractions after notice thereof to those
in authority.
The case of J(ing vs. En~pit·e Collieries, 148 Va. 585, is relied 11pon in this instant case as authority for the .proposition
that the deceased was not guilty of willful n1isconduct. That
case is not applicable to the facts in the one under consideration. They differ n1aterially in that the present. one shows a
well-defined rule and the failure to use a safety device which
was supplied for use, both of which were known to the deceased. In the I{ing case the plea of willful misconduct was
based upon the violation of a statute which the record discloses was unknown. The Court held very properly there
could not be a refusal to violate an unheard of statute.
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The Court in defining the word ''refusal'', stated that it embodied the right of election in the following expression, viz,:
"It is the rejection of something demanded, solicited or offered for acceptance. It involves the exercise of the will in
making a choice-action rather than mere inaction.''
The different ~lements of willful misconduct empage 104 ~ bodied in Section 14 of the Act relate to conduct
of a quasi crnninalnature in the sense that they
involve the idea of moral blan1e, ''the intentional doing of
something with either the knowledge that it is likely to result ·
in serious injury or a wanton and reckless disregard of its
probable consequences". The en1ployee must will or intend
uot to comply with the rule or 1nake use of the safety appliance.
It is conceded that willful n1isconduct is positive in nature,
while negligence is the opposite. The one involves an affirmative exercise of the will, either to do what is Inanifestly
wrong or -to refuse to accept known regulations of the employer made for the safe· conduct of his business which are
plainly reasonable.
.
. ,
.
A careful analysis of the facts in any case is an indispensable prerequisite to a determination of whether negligence is
involved or willful misconduct. It is often a difficult task to
determine where gross negligence ends and willful misconduct begins. In the instant case the facts disclose a choice
to do a dangerous act. There is involved the exercise of the
will to do a forbidden act by a reckless disregard of the probable consequences thereof. This was not mere inaction but
the rejection of sornething demanded. The facts do not explain the pr01nise on the theory of inaction, as has been suggested. It constituted a positive action in violation of a known
rule brought ho1ue to the en1ployee prior· to the
page 105 ~ time of the fatal accident; also the failure to use a
safety device, which an experienced lineman of
his intelligence would know was inherently dangerous.
It is my contention that the instant case is controlled by
the saine._pri~tciple announced in the case of Onnond H. Yo'wng,
etc., vs. Virgin-ia Electric and Powe-r ConLpany, 9 0. I. C. 568;
(review) 9 0. I. C. 741, in which a writ or error was denied.
The two cases have differences of degree, but are sin1ilar in
It is 1ny best judgn1ent that the original award in this case
is the correct one and is co1npa.tible with the facts proven in
the hearing.
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NOTICE OF A.WARD.

Claim No. 222-932.
Case of Charles :Nielvin Thaxton.
Date Jan. 16, 1933.

I-

I
I

Riverside & Dan River Cotton 1\fills, Inc.
Danville, Virginia.
~1iss

Carrier Thaxton
709 N. ~fain Street
Danville, Virg·inia.

Aetna Life Insurance Company Richmond, Virginia.
You are hereby notified that a review before the full Commission was held in the above styled case at Richmond, Virginia, on November 15, 1932, and a decision rendered on December 5, 1932 ( Chairrnau Nickels dissenting) directing the
payment of con1pensation in favor of the dependent of the deceased etnployee as follows:
To :Nliss Carrie Tha.xton, $3.661!2 per week, payable every
four weeks, beginning l\{ay 28, 1932, to continue for a period
of three hundred (300) weeks, unless subsequent conditions
require a modification.
To proper parties, the cost of burial expense not to exceed
the sum of One Hundred Fifty ($150.00) Dollars.
page 107

~

To l\Iartin & Tuck and Aiken, Benton & Bustard, Attorneys for the claimant, the sum of Two
Hundred ($200.00) Dollars, to be deducted from the comp-ensation above awarded.
The defei1dant will pay the costs in this proceeding.
INDUSTRIAL COl\£MISSION OF VIRGINIA.
W. H. NICI{ELS, JR., Chairm·an.
Attest:
\V. F. BUR-SEY, Secretary.
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I, \V. F. Bursey, Secretary Industrial Commission of Virg·inia, hereby certify that the foregoing· is a true and correct copy, as the same appears of record
in the files of this office, of staten1ent of findings of fact, conclusions of law and other n1atters pertinent to the questions
. at issue in Claim No. 222-9:32, Charles 1\ielvin Thaxton, Deceased Employee, Carrie Thaxton, Claimant, vs. Riverside
and Dan River Cotton 1\iills, Inc., Employer, and Aetna Life
Tnsurance Company, Insurance C~rriet.
I further certify that Counsel representing the claimant had
notice that the Secretary of the Industrial Commission had
been requested to prepare and furnish the Insurance Carrier
with certified copy of the record for the purpose of an appeal
to the Supreme Court of ...1\.ppeals of Virginia.
It is further certified, as evidenced by United States Postal Registry return card, that a copy of the award of the Industrial Con1mission of Virginia, dated January 16th, 1933,
was actually re~ived by the Insurance Carrier on January
7th, 1933.
Given under my hand and the seal of the Industrial Commission of Virginia, this the 2nd day of February, 1933.
(Seal)

\V. F. BURSEY,
Secretary Industrial Commission of Virginia.
A Copy-Teste:
H. STE\VART JONES, C. C.
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