


























































































































R'side & Dan River Cot'n Mills v. Thaxton, etc. 61 

of the partial dependenc.y of the claimant, Carrie Thaxton 
and (2) the defense of wilful 

As to the issue of partial dependency the Full 
page 79 } Commission is in accord _,vith. the decision of 

Nickels, Chairman, a.:nd his findings are here ap­
proved by the Full Commission. This award allows the claim­
ant, who was found to be 50% dependent, $3.65 per week 
for the duration of 300 weeks, beginning 1\Iay 28, 1932, and in 
addition the sum of $150.00 to apply to the costs of funeral 
expenses. 

See Virginia Electric & Power Go. vs. Place, 150 Va. 652; 
143 S. E. 756 . 

. As to the second issue, that of wilful misconduct, the Full 
Commission is not in aceord with the findings of fact and the 
conclusions of law as contained in the opinion heretofore 
rendered and in vie'v of this disagreement it is considered 
wise to present in some details a review of testimony: as it ap­
pears in the record. 

The en1ployer's chief electrician, J. A. Guy, testified that 
he had charge of the work which Thaxton was doing at tl1e 
time of the fatal accident. Certain rules were promulgated 
by him for the government of the employee working on pole 
lines. The rule in question was that an employee could call 
the po\ver house and have them take out the disconnecter that 
controls street lights, then go to the section switch 'vhich con­
trols the house lights before he did any work on the street 
lights. The switch which controls the street lights 'vas to be 
throw·n by the nwn at the power house. The switch which con­
trolled te house lights were to be disconnected by the work­
man l1imself. This switch was located on a. pole on Baltin1ore 

.A. venue and eon trolled the current of 2,300 volts. 
page 80 The deeeased was 'vorking on Lee A venue, a. dis-

taneD of 8;4 of a mile from Baltimore Avenue. 
'Vhen the workman pulled the switch he "rould loek the door 
of the box containing the sw·itch and put the key in his pocket 
to prevent orders from throwing the switch and turning on 
the current. 

Guy testified he instructed Thaxton the day he began wo.rk 
for the eompany as to the method of throwing the switches 
and went with hin1 to their places so as to point out their 
location. He also explaiued .to Thaxton the in1portance of 
observing this rnle of throwing s':vitches before doing his 
"·ork. On Thaxton's second day w-ith the company he checked 
over the number of lights that w·ere burned out ancl on the 
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second day thereafter Guy went with him to the switch when 
he was ready to replace the lights in the village. Thaxton 
took out the switch and put the key in his pocket. When this 
was done Guy then went back to the mill leaving Thaxton 
to proceed with the task of repairing the lights. Guy stated 
that he was satisfied Thaxton understood the rules. 
. Guy was asked him long this rule l1ad been in force and 
testified it had been in force twenty years. One man had 
in the past violated the rule. He \Vas not discharged but laid 
off without having had e~plained to him the reason therefor. 
Thaxton beg·an working for the defendant company on April 
27, 1932. The fatal accident occurred May 28, 1932. Guy 
'vas not present when the accident occun .. ed. He did not 
arrive to the scene until an hour afterwards. At tha.t time 

the s'vitch had not been disconnected. This switch 
page 81 ~ does not control all the lights of the village as there 

is another switch that controls that part of the vil­
lage next to the river. 

An interesting phase of Guy's testimony 'vas the regu­
larity with which claiinant did this 'vork during the month 
he was so employed. He 'vas sho'"ll by. Guy the location 
and use of the lights on the first day he "rorked for the com­
pany. On the third day Guy accompanied him until this 
switch had been thrown. Thfl.xton was then sent to the mill 
and was engaged on what was described as construction 
\Vork and did no further electrical \Vork iu the village until 
the day of the fatal accident. Guy's testimony in this con­
nection is as follo,n;: 

"Q. When did he operate the switch~ 
A. Well, the day I was telling you about, the tl1ird day 

from the time I1e came to w-ork, is the only time I saw him 
operate the switcl1. 
· Q. Did he work every day fron1 that day until tl1e time 
tl1at he was killed'? 

A. Not on that particular work. 
Q. What kind of work did be work on? 
A. He 'vorkecl in the mill on construction work that 've 

had going on." 

Agail) an interesting phase of Guy 1s testimony covering 
the carefulness and the thoroug-hness ·of the instructions pro­
ntulgated by the employer and touching Thaxton's 'vilful mis­
c<>nduct or violation of the rule is covered by Guy's testi­
mony. 
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page 82 ~ ''Q. Do you know whether or not on this particu­
. · lar day on which he was killed, that he phoned 
down to the power house and got some of the wires cut offY 

A. When I came in, he was leaving the phone, and I said 
Did they tell you they had them out for you?' and he said 
'Yes'. 

Q. What is the meaning of that f 
A. I meant did they have the disconnecting switches out. 
Q. What wires did they disconnect? 
A. They disconnected wires that control the street lights, 

that light the street.' • 

Guy admitted that these were the 'vires Thaxton was work­
ing on. There were, however, other wires suspended from 
these same poles which were controlled by the Baltimore 
switch. The evidence following the accident indicated that 
Thaxton came in contact with the 2,300 volt wire as there 
'vas some hair and patches of flesh adherring to this wire. 
Guy 'vas asked if he observed any lights burning during his 
investigation, ·that ·would indicate whether or not the power 
supplying the street lights was on. Although he was there 
for ·the purpose of making an investigation as to the acci­
dent wherein an employee was electrocuted, he did not know 
if this current was on or had been cut. off. He admits cur­
rent from either set of wires woulrl he strong enough to have 
killed Thaxton. He did not know which current was respon-

sible for the fatality. 
page 83 }- Considerable stress was made by claimant's at-

torney as to the caution displayed by Guy in ascer­
taining whether Tha;xton had notified the power house to cut 
off· the current on the street lights and did not remind him 
to disconnect the switch on Baltimore A venue. The evidence 
of Guy on this point V{as as follows: 

'' Q. You say you knew he hadn't been to Baltimore. If he 
l1adn 't been there, he couldn't have cut the po,ver off. So you 
knew the power was on, didn't yon? 

A. IIe was leaving the telephone and I asked him did they 
have them off. Of course, I meant the street light switches. 
He wasn't ready yet to go out. I '~ent on with my \Vork and 
he went out later to Baltimore Avenue. 

Q. He w·ent out there? 
A. He went out to put in these lights later. 
Q. You reminded him about the power house, but didn't 

say a word about Baltimore A venue T 
A. I just checked him then. 
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Q. Checked what t · 
A. The power house current. 
Q. Why didn't you check him on Baltimore A venue. Did 

you remind him that he ought to go there and cut it off? 
A. Not that day. 

page 84 ~ Q. vV11y did you .remind him about the power 
house and fail to remind him about Baltimore 

Street? 
A. I didn 1t remind him of Ba.lthnore A venue. 
Q. I understand you didn't. You forgot it, didn't you! 

Never thought of it! 
A. You can call it that if you want to. 
Q. It was not such a terrible omission to forget about Bal­

timore Avenue, 'vas it? You might forg·et it some time your­
self, wouldn't you~ 

A. I didn't remind him of it that time. 
Q. And he just didn't think about it hin1self. lie didn't 

wilfully disobey your instructions to go to Baltimore Street 
and cut it off? 

A. I don't know. 
Q. If yon didn't tell him to do it, he didn't disobey you, 

did hef 
A. I didn't tell him that day." 

It is apparent that Guy with twenty-five years e~perience 
with the defendant company failed, forgot or otherwise did 
not think to caution an employee with one month's connection 
with the con1pany to throw this switch even though he claims 
to have'been checking up on Thaxton. · Guy further testified 
that the safety rules promulgated by word of mouth but 
were at no tin1e printed, posted or distributed to the enl­
ployees for their guidance. The sa.1ne witness testified that 

foreman Dea.ton had charge of the outside 'vork 
page 85 ~ but did not know ·whether Deaton had instructed 

his employees as to the safety rules. 
George vV. R-obertson, Supt., testified that a rule exists 

that not only applies to live wires but to all hazardous places 
and a.ny violation of the rule would result in a discharge. 
This 'vitness admitted he did not know what the instructions 
were about working around live wires. It is well to add that 
Guy is under Robertson· in authority. 

J. T. Deaton, foreman under Guy, had occasion to observe 
Thaxton on one· occasion when he was doing son1e "rork out­
side of the construction job. This 'vork was loeated on 
Spencer Avenue. Thaxton was l1anging a transformer. 
Deaton asked him if he understood the use of the switch 
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and that to be certain that Thaxton did know about the 
switch he examined the same and found that it was out as 
it should have been. Deaton knew of the rule mentioned 
by Guy. When asked if anyone would be discharged who 
disregarded the rule he ans\vered ''I imagined he would be 
discharged''. He did not, ho,vever, recall anyone having been 
discharged during· the ten years he had been with the com:­
pany. 

"\V. A. ~IcNeely, an employee of the po,ver house, testified· 
that he had received a: call from Thaxton to disconnect the 
power house switch which controlled the lights on Lee Ave­
nue. 

Foreman vVon1ack, employed. as laborer of the defendanf 
company for ten years, was Thaxton's helper at the time. or 
the fatal accident. He testified that he had accompanied 
Thaxton fron1 the time they had gone to ·work in the morn­
ing until the fatal ac-Cident occurred. At about 7 :10 A. M. 

Thaxton eallcd the power house and had the switch 
page 86 ~ disconnected. His testimony as to the movements 

leadii~g up to the accident 'vas as follows: 

'' Q. \Von1ack, state what happened that day, from the time 
you went to work until the ac.cident occurred . 

... L\... Ife called the power house and told them to take out 
the disconnectors. 

Q. What time? 
A. About 10 minutes after seven. 
Q. In the morning? · 
A. Yes, sir. 
Q. Then what did you do~ 
A. We got up our supplies and 'vent across the railroad, 

rig·ht across the railroad back of the company store to Balti­
more .A~ venue to put in the lights. 

Q. How did he put it in 1 
A. Just climbed right on up the pole and put in the light. 
Q. Then 'vhat did you do? 
A. vVe went back of Hylton Hall and put in another light, 

and come in this side of Hylton Hall, in front of Hylton 
Hall, a11d put in another light. 
. Q. That was three. rrhen what did you do 1 

A. We went. on up to Stokesland Street. · There was a light 
pole there, and he went up and put in one there. 

Q. And then what? 
page 87 ~ A. \Vent on to .Jackson and put in one over there. 

That 'vas the fifth. 
Q. And then what? 
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A. Come back to Lee and put in one there. We \vent down 
to the next pole and that is where the accident happened. 

Q. What happened at the next polef 
A. lie went on up the pole. 
Q. Who? 
A. ~Ir. Thaxton. lie went on up the pole and stepped off 

the pole on the low tension wire and thro\ved his arm up on 
the other wire and his head struck the other wire. 

Q. What happened to him then Y 
A. He \Vas just in a blue blaze. 
Q. And then what happened 1 
A. He s\vayed backward and forward, and after a little bit 

l1e fell.'' 

"\Yomacl{ stated that Thaxton threw no switch as he had 
been with him constantly. Womack knew this switch on Bal­
timore Avenue "ras to be diseonnec.ted. He also knew that 
Thaxton had not disconnected the switch. Womack had been 
working for the company for ten years and had known for 
five vears tha.t this s\vitch had to be disconnected but that 
this l1ad not been done. l-Ie explains the situation as fol­
lows: 

page 88 ~ "Q. You knew he hadn't pulled it? 
A. I knew he hadn't pulled it. 

Q. \Vho else was to pull it besides him? 
A. I don't k11ow. I didn't have no connection ·with that 

switcl1. 
Q. It 'vas up to ]t!r. Thaxton to pull that switch? 
A. Yes, sir. 
Q. You knew he Imdn 't done it? 

. A. Yes, sir. 
Q. When he g-ot up there on that pole on Lee Street where 

he was killed, did you know he \vas liable to come in contact 
with the switch controlled fron1 Baltimore StreetY 

A. It slipped n1y memory, and his, too. 
Q. There was nothing intentional about it? 
A. No, sir. 
Q. If you had tl1ought. about it, yon w·ould have told him?· 
A. Yes, sir. 
Q. If you had tl1ought about it and told him, he "rould have· 

pulled the switch, "rouldn 't he f 

~Ir. Bivens: 9bjection. 

Q. Did you hear ~fr. Thaxton say anything about knowing 
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that that switch on Baltimore Avenue had not been pulled? 
A. I didn't h~ar him say anything about the switch.',. 

page 89 } '' Q. Do you know "rhether he thought about the 
switchf · 

A. No, sir. 
Q. Did he say anything about it? 
.A. No, sir." 

This 'vitness 'vorked with Thaxton, knew the importance 
of thro,ving the switch and states that he kne'v it had not 
been disconnected. In explaining h~ negligence it is best 
to use his own language. He says "'It slipped my memory, 
and his, too'', and in the judgment of this Commission this 
·seems to hav·e been a clear answer to the unfortunate acci­
dent which resulted in Tl1axton 's death. 

This evidence has been developed at length in view of the 
conflict of opinion for the purpose of setting forth its nature 
and the absence of any inference upon which a finding of 
wilfulness can be made. Thaxton was an electrician. He 
had been working for the defendant company for one month. 
For the first three days of his employment he had been doing 
outside 'vork of the same type he was doing at the time of 
the accident. For the rest of the time he was engaged in con­
struction work in the plant and only returned to outside work 
on the day of the accident. There is no denial that he 'vas 
instructed as to the use of the switches and the importance 
of cutting off the current while " ... orking on the light pole. 
There is also no denial that he did not discount the switch 
on Baltimore A venue. There is no evidence, however, of 
the fact· that he knowingly or wilfully failed or refused to 

disconnect the s"ritch on the 2,300 volt line on 
page 90 ~ Baltimore Avenue. One 'vho is engaged daily in 

a certain type of work can ordinarily he expected 
to follow· the instructions given. Guy discontinued his super­
vision over Thaxton on the third day, and Thaxton discon­
tinued this particular type of "rork for the remainder of the 
month a.nd did not resun1e same until the fatal day. 

Guy reminded him or checked him up to be certain the 
switch at the power house had been disconnected but ad­
mitted he failed to call Thaxton's attention to the necessity 
to throw the switch on Baltimore Avenue. Womack also ad­
mitted he forgot all about the s"ritch. A strong and natural 
inference is that Thaxton, thoroughly unacquainted 'vith the 
w·ork, had entirely forgotten the Baltimore A venue switch 
for· as stated heretofore he had just returned to a type of 



68 Supreme Court or' Appeals of Virginia. 

work of which he had only had three days experience and that 
after a lapse of four weeks. 

The finding is made that Charles M. Thaxton sustained 
ac~idental injuries on May 28 which arose out of and in the 
course of his en1ployment and which resulted in death and 
that he was not guilty of wilful misconduct as defined by 
Sec. 14 of the Vl orkmen 's Compansion Act or as has hereto­
fore been construed by this Commission. This employer is a 
large concern .employing hundreds of operators and yet had 
no printed safety rules but promulgated such as it had by 
word of rnouth. The general superintendent himself testified 
that employees engaged in hazardous 'vork were cautioned 
to be careful but admitted he did not kno'v the provisions of 

safety regulations. His subordinate, Guy, ap­
page 91 }- pears to have gotten certain verhal instructions 

and yet failed to caution a new employee as to dis­
connecting the switch of a. 2,300 volt line but centered his 
attention on the pulling of the switch at the power hous~ 
controlling the eurrent of only 110 volts. At first impulse it 
could, at the most, be said that Thaxton ·was guilty of negli­
gence but a careful study of the evidence relieves him even 
of that stigma. He was an electrician of experience but not 
thoroughly acquainted with the wires and controls of the cur­
rents in the area in which he· was ·working. lie appears to 
have used all caution that was necessary with one of his 
limited experience . in this particular .area. 

It is considered appropriate to here quote Section 14 of the 
Workmen's Compensation Act. 

'No c01npensation shall be allowed for an injury or death 
due to tl1e employee.'s wilful misconduct, including intentional 
self-inflicted injury, or growing out of his attempt to injure 
another, or due to intoxication or wilful failure or refusal 
to use a safety appliance or perform a. duty required by 
statute, or the "rilful breach of any rule or regulation adopted 
by the employer and approved by the Industrial Commission, 
and broug·ht prior to the accident to the kuowledg~ of the em­
ployee. The burden of proof shall h~ upon him '''"ho claims 
an exmnption or forfeiture under this section.'' 

It "rill be ohservcd that negligence is not a. defense under 
the compensation statute. 
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pag·e 92} CONGL.USIONS OF LA. \V. 

The Supren1e Court of Appeals has held that the defense 
of contributory negligence on the part of the employee is lim­
ited in a claim for compensation. See H1tll1l,phries vs. Boxley 
Bros., 146 ·va. 91; 135 S'. E. 890. It will be noted that the 
cases cited by the hearh1g conunissioner are from jurisdiction 
oth~r than ·Virginia. 

The definition of the word wilful as found in Black's Law 
. Dictionary, 2nd Edition, is as follows: 

''Proceeding· fron1 a conscious motion of the will; intend­
ing t.he result which actually con1es to pass; designed; inten­
tional ; n1alicious. '' 

''A wilful differs essentially from a negligent act. The 
one is positive and the other negative. Intention is always 
~epa.ratecl.fron1 negligence by a precise line of .demarcation. 
St·urm vs. Atlantic J.liutu.allns. Co., 38 N. Y. Super. Ct. 317." 

''In con1mon parlance, 'wilful' is used in the sense of 'in­
tentional' as distinguished from 'accidental' or 'involun,.. 
tary'." 

Cases wherein the Supr-eme Court of Appeals has within 
the la.st five years refused a writ of error where the defense 
nf wilful n1isconduct was raised by the en1ployer but compen­
sation was allow·ed are: 

J.lia·nn vs. llaga·n Coal Co., 10 0. I. C. 142. 
Collins vs. Benedict Coal Co., Claim No. 91025. 

page 93 } Samds \'S. Cl-inchfield Coal Co., 13 0. I. C. 207 
and 564. 

Contra cases are: 

Young vs. Va .. ~Blec. & Powet· Co., 9 0. I. C. 568 and 741. 
111era'vs. Va .. Iron, Coal & C'oke Co., 10 0. I. C. 356. 

For a definition of wilful misconduct see : 

Young vs. Virginia Electt·ic & Powe·r Co., 9 0. I. C. 568, 
741. Also see Glass vs. Vir,qinia Electric & Power Co., 12 0. 
I. C. Gl, for a clear and concise claim wherein wilful miscon-
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duct was alleged but not proven. This case defines wilful mis­
conduct in so far as this C01nmission is concerned. 

See also J(in.g vs. Enzpire Collieries Co., 148 Va. 585; 139 
S. 1~. 478, wherein the court holds there cannot be a wilful 
failure to perfol'ln an unknown duty, and where there is no 
evidence that the etuplc-yee knew of the statute, nor that any 
effort had been n1ade to bring its provisions to his notice, 
nor of any rule of ernployer on the subject, an award 'vas 
proper. The Intenno,nt Coal ct Iro·n Co. vs. Nichols, 148 Va. 
585, 139 S. E. 478, was a companion case with that of I\ing 
and the same opinion was rendered by the Supreme Court of 
Appeals. · 

To hold that Thaxton was guilty of wilful misconduct would 
mean that every employee who suffers an accident could be 
denied compensation by the same rule. An employer could 

promulgate a host of verbal rules of safety that 
pag~e 94 ~ could be so worded as to cover every contingency .. 

An oversig·ht or an act of negligence would bar an 
injured employee of any protection. "\Vilful misconduct is a 
positive act, deliberate and intentional. 

The Con1pensation Act n1ust not be technically or narrowly 
construed. The courts have held the Act must be liberally 
construed as it is hig-hly rmnedial. 8ee Gobble vs. Clinch 
Valley Lu,mber Co., 141 Va. 30a, 127 S. E. 175; Htt1nphreys 
vs. Boxley Bros. Co., 146 Va. 91, 135 S. E. 890. 

Nickels, Chairman, n1ade the following as part of his find­
ings : ''By force of circun1stances in this case, the element of 
intent to violate a rule is irupliecl." rrhe def-ense has the 
positive burden of establishing· wilful misconduct. Implica­
tion is not enoug·h to justify a denial of compensation. The 
burden of proof is upon the party alleging· wilful misconduct. 
See lfa1.vkins vs. Stone,qa Co., 4 0. I. C. 262; Epacs vs. Vir­
ginia Iron, Coal lU Coke Co., 7 0. I. C. 248, and Kin,q vs. Ent­
pire Collieries, Etc., Co., 148 Va. 585, 139 S. E. 478, 'vhereiu 
the Supren1e ~Court of Appeals held the burden is on the em­
ployer to show the mnployee wilfully neglected or refused to 
observ-e a statute. The 1\:ing· case also holds that wilful mis­
conduct, in the sense used in the 1\.ct, 1neans more than neg·­
ligence, however g-reat. 

Nickels, Chairman, also stated: ''It must be borne in n1ind 
that the rul-e promulgated did not emanate from the relation­
ship of the parties; it 'vas a part of the contract of hire. The 
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manner of doing the work was based upon a definite .engage­
nlent between the parties. The defendant, had its desire been 

such, might have taken the position that there was 
page 95 ~ no accident and that, if there had been, it did not 

arise out of and in the -course of the ·employment.'' 
To so hold would n1can that an employer could issue blanket 
rules of instructions at the thne of hire and any accident that 
occurred due to the negligence of the employee would be cov­
ered by such contract and con1pensation would be denied. 
Compensation procedure would be thrown into chaos. The 
rule promulgated could not be a part of the contract of hire. 
The general duties as electrician and an agreed wage em­
bodies the contract of hire. The manner of executing the 
contract is not a part of such contract. The rule is dependant 
upon and follows the contract of hire. To hold that the man­
ner of doing the work was based upon a definite engagement 
between the parties would mean again that at the time of em­
ployment the employer could cover each and every contin­
gency that could. probably arise and defeat the purposes of 
the Act. To hold that an accident does not arise out of and 
in the course of the employn1ent means the employee was en­
gaged in an act at the thne of the accident which act was not 
a part of the duties for which he 1vas employed. An act neg­
ligently done or a wilful violation of a rule committed by an 
-employee n1eans the doing of an act which was a part of the 
employee's duties but negligently done which is not a bar to 
-compensation or an act wilfully committedly for which the 
penalty is a denial of benefits. This employee was engaged 
as an ·electric-ian and he was engaged in such duties when 
killed. There can be no question that an accident occurred 
and that it arose out of and in the course of his employ1nent. 

C01npensation must be a'varded as the finding is 
page 96 } made that he was not guilty of 'vilful misconduct. 

While the record abundantly establishes the fact 
that the attorneys for the claimant wer~ called upon to per­
fornl an unusual an1ouut of legal service, it is to be regretted 
that on account of the small recovery that they cannot be al­
low·cd a fee commensurate '"ith the services performed. From 
the above award the sun1 of $200.00·will be deducted and paid 
to the attorneys of record. The defendant will pay the costs. 

page 97 } Deans, Comn1issioner (con-curring). 

The question in this case is whether the deceased was guilty 
of wilful misconduct, thereby precluding his dependents from 
receiving· compensation under the terms of the Workmen's 
Compensation Act. 
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In King vs. E'lnpire Collieries Co., 148 Va. 585, 139 S. E. 
4 78, the Court said : 

".As stated, the lang11ag·e to be construed is a 'wilful failure · 
or refusal to * * * perforn1 a duty required by statute'. We 
cannot o1nit the word 'wilful'. If we did, there could be no 
recovery by the e1nployee if the failure ·was simply negligent, 
but contributory negligence does not bar recovery, and it is 
conceded generally that the language used covers something 
In ore than negligence, ho,vever gross. 'Wilful', as used in 
the statute, imports something more than a 1nere ·exercise of 
the will in doing the Act. It imports a wrong-ful intention. 
An intention to do an act that he knows, or ought to know, is 
wrongful, or forbidden by law. It involves the idea of pre­
meditation and deter1niuation to do the act, though known to 
be forbidden. There cannot, however, be a wilful failure to 
perforn1 an unknown duty. If the duty is unknow·n, the em­
ploye~ cannot deliberately detern1ine that he will not perform 
it. Usually ignorance of the law is no excuse, and everyone 

is conclusively presumed to know the law-that is; 
page 98 ~ he is estopped fr01n denying such knowledge, but 

it is entirely competent for the legislature to make 
exceptions to the rule. With the innumerable penal statutes 
on our books, the legislature might well provide that a work­
Juan should not be barred from recovering under the compen­
sation act if he violated a statute of 'vhich he had no knowl­
edge; that the estoppel from setting up knowledge of the 
law should not apply to compensation cases. This would be 
in keeping with other beneficent provisions of the act. A UJil­
lztl failure or refusal to perform a duty required by statute 
refers to a satute which hae in son1e way been brought to the 
attention of the mnployee, or of which he had knowledge. 

''Color is given to this construction by other language of 
section 14, 'Wilful failure or refusal'. 'Vilful failure is here 
used in apposition with 'refusal'. The 'wilful failure' which 
amonts to refusal, or is the same thing as refusal. How could 
there be a ·refu.sal to obey an unheard of statute? Refusal 
etnbodies the right of election. It is the rejection of some­
thing demanded, solicited or offered for acceptance. It in­
volves the exercise of the will in making a choice action rather 
than mere inaction. It i!'; not mere neg·ligence, however 
gross.'' 

Further, in this decision, 've find : 

"So we conclude that, 'wilful failure or refusal to perform 
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.a. duty required by statute', within the meaning of 
page 99 } section 14, involves more than the ignorant failure 

to comply with the statute.'' 

To apply to this case, substitute the word ''rule'' for ''stat­
ute" and this would give us this case. 

We should not ovedook the universal rule as set out in 
In Re Burns (Mass.), 105 N. E. 601: 

''It involves conduct of a quasi criminal nature, . the inten­
tional doing of something either with the knowledge that it 
is likely to result in serious injury or wth a wanton and reck-
less disregard of its probable consequences.'' · 

See also 1-ndirJ!napoz.is Light & Heat Co. vs. Fitzwater (Ind.), 
121 N. E. 126, 'vhere it is said: 

''It n1ay be conceded that the evidence shows decedent to 
have been guilty of contributory negligence in doing the par­
ticular work required of him, that is to say, he did not exer­
cise that degree of care which the conditions and circum­
stances call-ed for; but negligence. does not prevent compensa­
tion. And it 1night be said that there was some evidence be­
fore the board which would justify the inference that de­
cedent was guilty of an infraction of certain rules of appel­
lant company which were enforced with little or no diligence 
and were left largely to the option and discretion of its em­
ployees for th-eir enforcenlent, but this falls far short of will-

ful misconduct as intended and contemplated by 
page 100 ~ the statute s·u.pra. There must be shown an in­

tentional disobedience to a strictly enforced rule 
to support the defense of willful misconduct.'' 

See also Na.tional Car Co-upler Co. vs. l.J;Jarr (Ind.), 121 N, 
E. 545, and Sesser Coal Co. vs. bultust·rial Commission (Ill.), 
129 N. E. 536. 

See also Schneider on Workmen's Compensation (2nd JDd.), 
p. 890, 'vith citations, saying: 

''A Lineman was kill-ed· by cmning in contact with a. wire 
charged with electricity. He was guilty of contributory neg­
ligence or an infraction of a rule of the company, which rule 
was enforced with .little or no diligence. It was held that de­
cedent was not guilty of such wilful misconduct as would de-
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feat a recovery, for there nu1st be shown an intentional dis­
obedience to a strictly enforced rule, to support the defense 
of wilful n1isconduct. '' 

The conclusions to he reached. in this case are that there 
may have been a rule, but that the same was not rigidly en­
forced. ....~lso, it 1nay be said that the deceased suffered a 
"lapse of 1nen1ory''. fie forgot to do a. duty which 'vas also 
forgotten by his helper of the day. In addition to this Super­
intendent Guy forgot to call deceased's attention to the box 
on Ba:lthnore Avenue, when he ren1inded hhn of the Power 
Plant. 

I 

For the reasons assigned above, together with th~ opinion 
of l{izer, Comn1issioner, I believe that the dependent sister 
should be allowed con1pensation. 

page 101 ~ Kickels, Chairnmn, dissenting: 

The majority opinion in this case does not, in my judgment, 
present a coJuprehensive view of all the evidence and the re­
lationship one ·part bears to another. ~,or instance, excerpts 
are incorporated in the findings of fact frotn the evidence of 
the helper of the deceased, who was not charged with any 
duty relating to the use of the switch. rrhis witness testified 
in the 1natter of pulling the switch, ''It slipped 1ny memory, 
and his, too". I do not share the view of n1y associates that 
one rruln can tell the subjective influence operating upon the 
mind of another or thn.t his explanation is one compatible with 
the evidence. 

'l,be deceased carried the only key to this switch box con­
trolling the 2,300-volt. circuit. He was thoughtful enough to 
call the power house and hav€ the 110-volt. circuit cut out. If 
it was demued neeessary to cut the less dangerous circuit, how 
can it be said he forg·ot to cut the switch ou the 2,300-volt 
circuit J? 

There were two switches to be pulled. They :were integral 
parts of the same Hct to be perform€d. The aocomplishment 
of one does not lead to the presumption the other was forgot­
ten. The pulling of the power house switch would indicate 
that his thoughts were directed towards performing his task 
by following the rule. 

Again, it is not 1ny understandnig of the law that a foreman 
must continue to adn1onish an experienced line­

pag·e 102 ~ n1an of his duty to utilize safeg·uards for the lat­
ter's own saf.ety. It was sufficient when the cle-
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eeased was shown the switch box, the current it controlled, 
how and when to operate it, with a practical demonstration of 
it, which showed that he understood t.he purpose or function 
of the switch and the mechanical operation of it. lie had 
actually used the switch. The deceased not only violated a 
rule which had been adopted and brought home to him for his 
safety, but, in the sa1ne act, he failed to. use a safety devic-e, 
the only key that would secure it being held in his possession. 
What 1nore could an employer do than tell him of the rule and 
instruct him in the use of the switch box~ .Comment has been 
made over the fact that the rule was a verbal one. This fact 
is conceded, but the language of our Act is so 'vorded that 
written or printed rules are not mandatory requirements as 
a condition precedent to a defense of willful n1isconduct. As­
suming it were, there does not appear in the· entire record any. 
explanation why the deceased failed or refused to use a safety 
appliance, with the key controlling and safeguarding it under 
his -entire control. The discussion of the verbal rule, if a 
lSOUnd one, does not meet the issue in its entirety unless it 
be further assumed that written or printed instructions must 
also be proinulgated for the use and operation of a safety a.p-
nliance. · · 
~ It is my contention that the rule was a reasonable and 
proper one; that it was rigidly enforced; that it was duly pro-

nndgated and, prior to the fatal accident, brought 
pag-e l 03 ~ lwme to the deceased in the form of notice and in­

struction. By n1any decisions it has been held by 
this Con1mission that the rule will be considered, even though 
it has not been previously approved. 

It is asserted that the rule was not enforc·ed. The record 
discloses one infraction and the guil~y party was given a tem­
porary discharge for san1e. The record is wholly silent as 
to any indulgence of infractions after notice thereof to those 
in authority. 

The case of J(ing vs. En~pit·e Collieries, 148 Va. 585, is re­
lied 11pon in this instant case as authority for the .proposition 
that the deceased was not guilty of willful n1isconduct. That 
case is not applicable to the facts in the one under considera­
tion. They differ n1aterially in that the present. one shows a 
well-defined rule and the failure to use a safety device which 
was supplied for use, both of which were known to the de­
ceased. In the I{ing case the plea of willful misconduct was 
based upon the violation of a statute which the record dis­
closes was unknown. The Court held very properly there 
could not be a refusal to violate an unheard of statute. 
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The Court in defining the word ''refusal'', stated that it em­
bodied the right of election in the following expression, viz,: 
"It is the rejection of something demanded, solicited or of­
fered for acceptance. It involves the exercise of the will in 
making a choice-action rather than mere inaction.'' 

The different ~lements of willful misconduct em­
page 104 ~ bodied in Section 14 of the Act relate to conduct 

of a quasi crnninalnature in the sense that they 
involve the idea of moral blan1e, ''the intentional doing of 
something with either the knowledge that it is likely to result · 
in serious injury or a wanton and reckless disregard of its 
probable consequences". The en1ployee must will or intend 
uot to comply with the rule or 1nake use of the safety ap­
pliance. 

It is conceded that willful n1isconduct is positive in nature, 
while negligence is the opposite. The one involves an af­
firmative exercise of the will, either to do what is Inanifestly 
wrong or -to refuse to accept known regulations of the em­
ployer made for the safe· conduct of his business which are 
plainly reasonable. . . , . 

A careful analysis of the facts in any case is an indispens­
able prerequisite to a determination of whether negligence is 
involved or willful misconduct. It is often a difficult task to 
determine where gross negligence ends and willful miscon­
duct begins. In the instant case the facts disclose a choice 
to do a dangerous act. There is involved the exercise of the 
will to do a forbidden act by a reckless disregard of the prob­
able consequences thereof. This was not mere inaction but 
the rejection of sornething demanded. The facts do not ex­
plain the pr01nise on the theory of inaction, as has been sug­
gested. It constituted a positive action in violation of a known 

rule brought ho1ue to the en1ployee prior· to the 
page 105 ~ time of the fatal accident; also the failure to use a 

safety device, which an experienced lineman of 
his intelligence would know was inherently dangerous. 

It is my contention that the instant case is controlled by 
the saine._pri~tciple announced in the case of Onnond H. Yo'wng, 
etc., vs. Virgin-ia Electric and Powe-r ConLpany, 9 0. I. C. 568; 
(review) 9 0. I. C. 7 41, in which a writ or error was denied. 
The two cases have differences of degree, but are sin1ilar in 

It is 1ny best judgn1ent that the original award in this case 
is the correct one and is co1npa.tible with the facts proven in 
the hearing. 
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page 106} NOTICE OF A. WARD. 

Claim No. 222-932. 

Case of Charles :Nielvin Thaxton. 

Date Jan. 16, 1933. 

Riverside & Dan River Cotton 1\fills, Inc. 
Danville, Virginia. 

~1iss Carrier Thaxton 
709 N. ~fain Street 
Danville, Virg·inia. 

Aetna Life Insurance Company -
Richmond, Virginia. 

You are hereby notified that a review before the full Com­
mission was held in the above styled case at Richmond, Vir­
ginia, on November 15, 1932, and a decision rendered on De­
cember 5, 1932 ( Chairrnau Nickels dissenting) directing the 
payment of con1pensation in favor of the dependent of the de­
ceased etnployee as follows: 

To :Nliss Carrie Tha.xton, $3.661!2 per week, payable every 
four weeks, beginning l\{ay 28, 1932, to continue for a period 
of three hundred (300) weeks, unless subsequent conditions 
require a modification. 

To proper parties, the cost of burial expense not to exceed 
the sum of One Hundred Fifty ($150.00) Dollars. 

page 107 ~ To l\Iartin & Tuck and Aiken, Benton & Bus­
tard, Attorneys for the claimant, the sum of Two 

Hundred ($200.00) Dollars, to be deducted from the comp-en­
sation above awarded. 

The defei1dant will pay the costs in this proceeding. 

INDUSTRIAL COl\£MISSION OF VIRGINIA. 

W. H. NICI{ELS, JR., Chairm·an. 

Attest: 

\V. F. BUR-SEY, Secretary. 
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page 108 ~ I, \V. F. Bursey, Secretary Industrial Commis-
sion of Virg·inia, hereby certify that the forego­

ing· is a true and correct copy, as the same appears of record 
in the files of this office, of staten1ent of findings of fact, con­
clusions of law and other n1atters pertinent to the questions 

. at issue in Claim No. 222-9:32, Charles 1\ielvin Thaxton, De­
ceased Employee, Carrie Thaxton, Claimant, vs. Riverside 
and Dan River Cotton 1\iills, Inc., Employer, and Aetna Life 
Tnsurance Company, Insurance C~rriet. 

I further certify that Counsel representing the claimant had 
notice that the Secretary of the Industrial Commission had 
been requested to prepare and furnish the Insurance Carrier 
with certified copy of the record for the purpose of an appeal 
to the Supreme Court of ... 1\.ppeals of Virginia. 

It is further certified, as evidenced by United States Pos­
tal Registry return card, that a copy of the award of the In­
dustrial Con1mission of Virginia, dated January 16th, 1933, 
was actually re~ived by the Insurance Carrier on January 
7th, 1933. 

Given under my hand and the seal of the Industrial Com­
mission of Virginia, this the 2nd day of February, 1933. 

(Seal) \V. F. BURSEY, 
Secretary Industrial Commission of Virginia. 

A Copy-Teste: 

H. STE\V ART JONES, C. C. 
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