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IN THE

Supreme Court of Appeals of Virginia
A.T RICHMOND.

I. N. WADE, Plaintiff,
against
LETTLER H. PEEBLES, Defendant.

To the Honorable
of Virginia:

J~tdges

of the Supretne Court of Appeals

Your petitioner, I. N. Wade, respectfully represents unto
your Honors that he is aggrieved by a judgment of the Circuit Court of Norfolk County, Virginia, entered on the 9th
day of July, 1932, in a certain cause in said court then pending, wherein L~ttler H. Peebles was the plaintiff and your
petitioner was the defendant. The judgn1ent was upon the
verdict of a jury finding for the plaintiff and assessing her
damages at $2,750.00. There was a motion on behalf of the
defendant to set aside the verdict and grant your petitioner
a new trial, whereupon the Court, after hearing the motion,
\Vas of the opinion that the verdict of the jury was excessive
and entered judgment for the plaintiff against the defendant
for $1,500.00.
There was a former trial of this case in the Circuit Court
of Norfolk County, Virginia, which was had on :Niarch 4th,
1932, and the jury rendered a verdict in that trial against
the defendant for $2,250; and on a motion on behalf of the
defendant to set aside that verdict, the court set aside the
verdict of the jury as to the amount of damages awarded
the plaintiff and granted a new trial for the purpose of the
jury to assess the damages in this case.
Your petitioner, the defendant, duly excepted to the several n1lings of the Court of which he complains and respectfully asks that a writ of error and supersedeas to said judgments be awarded by this Court, because of the refusal of
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the lower Court to set aside in toto each of said verdicts. The
plaintiff and the defendant in error here will be designated
as they were in the lower Court. A transcript of the record
in this case is hereto filed and from it will appear the following facts:
STATEMENT OF F .ACTS.
Your petitioner is a resident of South Norfolk, Virginia,
and is employed by the Gqlf Refining Company. On the
date of the accident, Sunday, July 5th, 1931, the defendant
wits driving his automobile East on Ohio Street, and the husband of the plaintiff was driving his automobile South on
Jackson Street. The two cars approached the intersection
at a very moderate rate of speed, each car going about fifteen
or twenty miles au hour and when the impact occurred they
were going eight or ten miles a.n ·hour. There was no one
in the car with the defendant and the car in which the plaintiff was riding was driven by her husband, who was sitting
on the left side, the plaintiff sitting next to him and a Miss
Franklin sitting in the same seat on the right of the car,
putting the plaintiff between her husband and Miss Franklin
on the front seat.
The driver of each car saw the other car approaching and
slowed down and attempted to avoid an impact between the
two cars. The defendant's auton1obile struck the right rear
wheel, right rear fender and rear bumper of the automobile in
which the plaintiff was riding, pushing the rear of that car
somewhat out of its course. Neither car 'vas disabled nor
damaged so it could not be operated. Immediately after the
impact between the two cars the defendant got out of htEi
car, went to the car in which the plaintiff was riding, assisted
Miss Franklin and Mrs. Peebles out of the car and asked if
either were hurt. Miss Franklin had a slight cut on her
face and Mrs. Peebles stated to the defendant that she was
not hurt, but got in the defendant's car with Miss Franklin
and both were taken to the office of Dr. Chapman in South
Norfolk. The defendant remained at Dr. Chapman's office
while he dressed the small cut on ~Hss Franklin's face and
then took ~!iss E'ranklin and the plaintiff in his car to 1\1Is~
Franklin's home, where the plaintiff desired to remain.
Some time during that day the plaintiff went to her home
and went to bed and sent for Dr. Chapman. On the following
day, July 6th, Dr. Chapman sent Mrs. Jordan, a practical
nurse, to "give her an enema and to do some various things
for her at that time". (R., 19.) On Thursday, July lOth, fol-
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lowing the accident, the plaintiff alleges that she had an abortion, which was caused by the accident.
In addition to the plaintiff stating to the defendant that she
was not hurt, the Record shows from Dr. Chapman's testimony (R., 28), and the plaintiff's testimony ( R., 61 and 62),
that she did not receive a bruise, scratch or scar as the result
of this accident. The record will show that she thought she
was pregnant and had consulted Dr. Chapman a· few days
before the accident and that she and the Doctor thought at
. the time of the accident she was one to· three weeks pregnant.
There is no evidence other than the opinion of the plaintiff,
the Doctor and the nurse that she was pregnant. The Doctor
stated in his testimony that his opinion was based upon supposition. (R., 31.)
Neither the plaintiff, the nurse or the Doctor saw the foetus
and the evidence shows that if she was pregnant the foetus
would have been about the size of a small grain of wheat.
(R., 30.) The record also shows from her testimony that her
last menstrual period was some time in May and that her next
menstrual period (after the miscarriage about July lOth) was
August 7th, which was about twenty-eight days from her
alleged abortion.
This plaintiff was a delicate, nervous woman, having been
under the care of Dr. Chapman ten or fifteen years and under
the care of Dr. Andrews, a specialist, for three or four years;
that she had been a chronic sufferer with pyelitis, puss on the
kidneys and stricture of the ureter; and that Dr. Andrews
had removed an ovarian cyst before the accident. (R., 79.)
ASSIGNMENTS OF ERROR.
It is respectfully submitted that the Trial Judge erred in
refusing to set aside the verdict of the jury and grant your
petitioner a new trial for the following reasons:

First: That the verdict was contrary to the law and the
evidence.
8 eoond: That the said verdict was against the weight of
the evidence and without evidence to support it.

Third: That the plaintiff failed to prove by a preponde~
ance of the evidence that her injuries were. caused by the
·accident between the automobiles or the negligen<?.e of the defendant.

4--

Supreme Court of Appeals of. Virginia.

Fourth: That the verdict was grossly excessive for the
alleged injuries claimed to have been received by the plaintiff as a result of this accident.
Fifth: That the Court erred in refusing to permit the attorneys for the defendant to properly cross examine Dr. Chapman on: his evidence given at a former trial of this case.

Sixth: That the verdict plainly shows that the jury \Vas
actuated by sympathy, prejudice and partiality or that they
were misled by some mistaken view of the merits of the case.
Seventh: That the Court improperly stated to the jury
before the trial began that they were not to consider the_
liability of the defendant, for that had been fixed, and that
they were only to consider the amount of damages whic.h the
plaintiff should receive.
Eighth: That the Court committed an error in refusing
to grant instructions offered by the def.endant and in granting instructions offered by the plaintiff which were objected
to by the defendant.
Ninth: That the Court improperly instructed the jury
orally, in that he again stated to the jury that they were
not to consider the liability of the def.endant for the cause of
this accident, that that had already been established and that
they were only to consider the amount of damages which they
thought the plaintiff ought to recover, and he failed to state
to the jury that they could :find a verdict for the plaintiff
and refuse to give her any damages. This was objected to
and exceptions noted by counsel for the defendant.
Tenth : That the Court erred in allowing the jury to take
the notice of motion, in which was written the verdict of the
jury at a former trial of tins case, to their jury room, and
erred in arguing· with the Clerk of the Court and the attorneys for the litigants in the presence of the jury the question of the feasibility of allo\ving the jury to have this paper
to write their verdict on. The Court then put a paper clip
and rubber band on the said notice of motion, and before
handing it to the jury, stated to them that they were not to
open tlris paper to see what was written on the inside, all of
which was objected to and exceptions noted by the attorneys
for the defendant.
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Eleventh: The Court further erred in again telling the
jury, as they left the· jury box to consider this case, that the
liability of the defendant had been fixed and the only question
before them was the amount of damages which the plaintiff
should recover, all of which was objected to and exceptions
noted by the attorneys for the defendant.
Twelfth: The Court etred in overruling the motion to
strike the plaintiff's evidence.
FffiST, SECOND AND THIRD ASSIGNMENTS
OF ERROR.
1. That the verdict was contrary to the law and the evidence. 2. That the said verdict U'as agait~st the weight of the
evidence and witho,ztt ev-idence to support it. 3. That the
plaintiff failed to prove by a 21reponderance of the evidence
that her injuries were caused by the accident between the
auton~obiles or the negligence of the defendant.

The First, Second and Third Assignments of Error will be
presented and argued together.
The plaintiff having based her right to recovery on the negligence of the defendant, and the injuries received as a result.
of the accident, must show by a preponderance of the evidence
that such injuries were the natural and proximate result of
the accident.
Dr. Chapman, the principal 'vitness for the plaintiff, testified that Mrs. Peebles had been his patient between ten and
fifteen years; (R., 17) that to the best of his judgment she
was pregnant at. the time of the accident and that she had
been to see him about having missed her menstrual period
about a 'veek or so before that; (R., 24 and 27) that to the
best of his judgment she had an abortion about three or four
days after the accident; (R., 20) that during the period of ten
or fifteen years he had been treating ~Irs. Peebles for "Pyelitis extending over some little time, with kidney colic attached"; (R., 21) that he had treated her for kidney colic
and Pyelitis for two or three years; (R., 22).
He testified that he did not find any scratches or scars or
any outward injury to ~Irs. Peebles when she came to his
office the day of· the accident. ( R., 28.) This evidence is
corroborated by the testimony of the-plaintiff's husband, that
as far as he could see the plaintiff had no injury ( R., 51).
The plaintiff herself testified in answer to the following
questions:
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"Q. You did not have a scratch or scarY
A. I don't think I did.'' ( R., 61.)
'' Q. Did you have any scratches or scars Y
A. I do not know of any." (R., 62.)
Dr. Chapman determined that she had had an abortion
or miscarriage from the fact that she had been to see him
about a week after she had skipped her menstrual period and
stated to him that the smell of cooking nauseated her; that
he did not make any examination of her at the time and
if he had made an examination at that early stage of a week's
pregnancy he couldn't be absolutely sure; (R., 29) that a
foetus at four weeks old would be about the size of a grain of
wheat and at three weeks old it would be smaller; (R.,
30) that he was basing his opinion and evidence upon supposition; (R., 31) that she cleared herself in the proper time
after the abortion; (R., 33) and in answer to the following
question he stated:

'' Q. There is no way in the world that you can tell the jury
that she had an abortion is there t
A. There is no way I can tell them absolutely, and neither
is there any other way that other men can say that she had
not.'' (R., 33.)
Mrs. Jennie Jordan, the nurse, testified as follows:
That she did not train at a hospital and that she had been
nursing around fourteen years (R., 39):
'' Q. Please state on an average how many cas~s in the last
twelve months have you nursed of miscarriage or abortions f
A. To include it all I should say somewhere between two
and three hundred.
Q. Two or three hundred cases of abortion f
A. Between two and three hundred, I said." (R., 37, 38
and 39.)
'' Q. Were all of those cases located on the Berkley side
of the riverY
A. Yes, sir; they were throughout Norfolk and vicinity."
(R., 39.)
"Q. Y:ou told Mr. Davis, I believe, that she bad a miscarriage on the Thursday following the day you went to see her f
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A. Yes ; it was the Thursday following the accident on Sunday.
Q. How do you know that she had a miscarriage Y
A. I couldn't swear that she did.
Q. You didn't see any part of the foetus? (R., 42 and 43.)
A. No, sir.
Q. Do you make a specialty in ahortionsf
A. I don't do abortions.
.
Q. I didn't say that, but do you make a specialty in treating people who have had abortions 7
A. Yes, sir.'' (R., 43.)
The plaintiff, Mrs. Peebles, testified as follows:

'' Q. Did you ever see any part of this little foetus that
was as big as a grain of wheat Y
A. No, I was not supposed to see it. (R., 64.)
Q. Now, after you had this alleged abortion, Mrs. Peebles,
when did you next menstruate Y
A. That was 9n the lOth of July, and around the 7th of the
next month.
Q. Around the 7th of August 7
A. I can't say for sure.
· Q. Approximately about that t
A. I think so." (R., 65.)
Dr. Andrews, witness for the plaintiff, testified as follows:
'' Q. So the only way you could determine that a woman was
pregnant at three weeks would be to use the test you spoke ·
of by taking the woman's urine and injecting it into a rabbit Y
A. That is all I know.
Q. And the only way a man or a physician would know
that a woman was pregnant without such a test is when the
baby was about five months old 1
A. Five months old or better
Q So, from the period of the time that she has conceived
until five months, there is no way for a physician to determine
whether she is pregnant except by making the test f
· A. We can have an opinion about it. • • • There is no way
we can prove it.
.
Q. There are many things which would cause a lady to have
a deferred· or delayed menstrual period, is there not Y
A. Yes.
Q. And those delayed menstrual periods sometimes go
longer than three weeks, do they not Y
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A. Yes.
· Q. And still the lady is not preguant Y
A. Yes, that is true. (R., 77 and 78.)
Q. Now, Doctor, Mr. Davis asked you if the manner and the
position that she was sitting in in this car would have been
sufficient to cause- an abortion; isn't it true that you can perform major operations on ladies who are pregnant and still
they do not abort?
A. That is certainly so.
Q. ·And isn't it true you can even operate on the womb or
the uterus and not cause an abortion?
A. It certainly is true.'' (R., 78 and 79.)
''Wbat effect would loss of ovum have in a woman who
had been pregnant four or :five weeks Y
A. I don't know that it would have any except disturbance
she would have in mishap.
·
Q. So you think the loss of ovum four or :five weeks would
Iiot have any effect on the patient Y
A. I don't think it would have of itself unless there were
some other reasons." (R., 80 and 81.)
Dr. C. G. Byrd, \vitness on behalf of the defendant, practicing in Norfolk for .eight~n years and specializing in obstetrics, testified as follows:

''Q. Is there any way for you to determine, without ·seeing
this little foetus, that this lady was pregnant Y
A. To do what?
.
Q. To determine, without seeing the foetus, that she was
pregnant?
.
A. If you do not see it, I do not see how you could tell
whether she was or not." (R., 86.)
'' Q. What effect would an abortion have on a woman after
a conception of four or :five weeks Y
A. ~f the abortion \vas complete, I can see no reason for her
health to be effectecl. (R., 87.)
Q. What effect does the conception have f
A. I don't think it would have any. If the abortion completely came away, then the woman should get as \vell from
that as from anything else." (R., 88.)
Dr. R. M. Cox, a physician who has been practicing in
Portsmouth twelve years, specializing in obstetrics and
pediatrics, testified on behalf of the defendant as follows:

I. N. Wade v.
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"You have heard the evidence in this case as to the severity
of the impact between the automobiles; would you say whether
that would be sufficient to bring about au abortion if a woman
was pregnant at the time of the accident 7
A. I would say it would he most, most unusual for such
an impact as that seems to me to be, and hea1·ing it described,
that it 'vould be most unusual for that to bring about an
abortion.
Q. The fact that she came to see Dr. Chapman, being nauseated, would not show that she was pregnant in any way?
A. No, of course it would not. There are many, many
things which would cause a person to have n_ausea.
Q. N o,v, if she did have an abortion on Thursday following this accident,· and was vomiting prior to the abortion,
how soon aft~r the abortion would that vomiting cease.
A. I think the only way that any of us would answer that
question, based on our experience and what 've read in text
books, is that almost immediately the uterus is empty the
nausea and vomiting ceases if the nausea and vomiting have
been due to pregnancy. Naturally if the nausea persists after
the uterus is empty, then you would not expect it. If it is
due to the pregnancy, it is almost miraculous- how soon it
clears up.
Q. If the vomiting is due to some other cause, it would
continue!
A. Naturally you would expect it to continue if due to
some other cause. .
Q. Would vomiting of two or three days have any permanent effect on the health of a patient 1
A. No, sir. (R., 90 and 91.)
Q. vVere you in court when she testified 1
A. Yes.
Q. Did you observe her demeanor and physical condition?
A. I could not observe her physical condition without making a physical examination. I could observe the condition of
her nervous system.
Q. What would yon say about that?
.
A. I would say tha.t she was very composed on the witness
stand.
Q. Doctor, is it not possible and doesn't it often happen
that a healthy woman will skip her menstrual period for
three weeks and still not be pregnant?
A. Yes, it happens right along.
Q. Should the skipping itself bring about nausea whether
they are pregnant, or not Y
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A. It is the usual thing when they pass their period. (R.,
92.)

Q. I asked Mrs. Peebles on the stand how soon after the
abortion did she have her next menstrual period; she said,
in answer, that she thought it was August 7th. • • • If it was
on August 7th, would that show that she was healthy and that
this abortion had no effect on her health.
A. Yes, sir, I think it would if her normal female func ..
tions were about normal.
Q, If she had an abortion on July lOth, and she had a men·
strual period on August 7th, that would be about 28 days,
which would be a regular period, would it Y
· A. Yes.'' (R., 93 and 94.)
On cross examination he testified as follows :

"Q. Doctor, can you state from the testimony of Mrs~
Peebles and the testimony of Dr. Chapman and the testimony
of Mrs. Jordan, that Mrs. Peebles not only was not pregnant
but did not have an abortion on the Thursday following the
Sunday that she met with this accident 1
A. I can state that, even though it is purely a hypothetical
question, that I have my idea. Whether she was pregnant
and whether she had an abortion, my idea from a careful
examination of the testimony given is that she did not have
an abortion and was not pregnant." (R., 94.)
It is respectfully submitted that the evidence shows that
the plaintiff has wholly failed to sustain the burden of proof
necessary for her recovery. It will be noted from the evidence tha.t there is no positive proof that the plaintiff was
pregnant. The opinions of the Doctors testifying for the
plaintiff were based upon supposition and presumption and
not upon-any physical examination or medical test. Dr. Chapman made no test or examination, nor did Dr. Andr.ews. · Dr~
Andrews stated that the only test that could have been made
for a woman who was about three weeks pregnant was the test
of rejecting her urine into a rabbit and that this test was not
made. Therefore, the only way a physician would know that
a woman was pregnant without such a test was when the
baby was five months old or better.
The evidence shows that if she was pregnant that the foetus
would have been about the size of a grain of wheat and the
.evidence further shows that no one saw the foetus. The
plaintiff stated that.the abortion occurred on July loth and
that she had a regular menstrual period of August 7th, show-
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ing that she was in a healthy condition and that she was not
pregnant at the time of the fl:ccident and that no abortion
took place.
Therefore, the Court should have set aside this verdict and
granted the defendant a new trial, or in the alternative, entered judgment for the defendant.
The evidence shows further that the accident between the
automobiles was very slight, doing very little damage to either
car and both cars left the scene of the accident under their
own power without repairs.
Mr. Peebles, the driver of the car in which the plaintiff
was riding, testified that his wife was sitting between Miss
Franklin and himself' on the front seat (R., 46); that he drove
his car back to his garage after he got the fender off the
wheel; that the fender was mashed down on the wheel and
he pulled it up and drove it to the garage (R., 49); that the
two cars, when they approached the intersection, were traveling at a reasonable rate of speed, about fifteen or eighteen
miles and that the defendant's car hit him on the rear fender
and right rear wheel (R., 50).·
The defendant testified that as he approached the intersection he was travelling at approximately fifteen or twenty
miles; that he slowed his car down to about ten miles before
the impact (R., 95 and 96); that the car in which the plaintiff· was riding was pushed around in the street.
Judging from this testimony there was nothing about this
accident to excite the plaintiff and from the position she was
occupying in the car, there was no way in which she could
have received any injury. The Doctor, the husband and herself testified, as previously stated, that she did not receive
any outward injury.
Therefore, we submit, for the sake of argument, that even
if she had been pregnant that this accident would not have
brought about an abortion and this is substantiated by the
testimony of Dr. R. M. Cox (R., 94).
This Court said in the case of Chesapeake ct Ohio Rwy. Co.
vs. Heath, 103 Va. 66:
''The party who affirms negligence must establish it by
proof sufficient to satisfy reasonable and well balanced minds.
The evidence must show more than a probability of a negli·
gent act. A~ inference cannot be drawn from a presumption,
but must be fomtded upon some fa,ct legally established. This
court has repeatedly held that when liability depends upon
carelessness or fault of a person,· or his agents, the right of
recovery depends upon the same being shown by competent
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evidence, and it is incumbent upon such a plaintiff to furnish evidence to show how and why the accident occurred-·
some fact or· facts by which it can be determined by the ju.ry?
and not be left entirely to conjec·t'U,re, guess or random j'fUdgment, upon mere supposition, without a single known fact.
C. <t 0 ... Ry. Co. vs. Sparrow, 98 Va. 630-641, 37 S. E. 302;
N. db W. R. ·R. Col. vs. Cromer's .Adtn'x., 99 Va. 763-765, 40
S. E~ 54; Southern R. R. Co. vs. Hall's .Adm'x., 102 Va. 135,
45 S. E. 867." (Italics supplied.)
· In the case of N. &; W. Ry. vs. Sitwmons, 127 Va. 422, the
Court said~
''One point much emphasized is the claim that the evidence upon which the plaintiff relies is so improbable, because
against reason, that no verdict in favor of the plaintiff can
be based thereon; that courts will not allow verdicts to stand
when they rest upon evidence ,vhich is contrary to the physical facts and human experience, and hence incredible.
7

'

In the case of Veale vs. Va. Ry. It Power Co., 144 Va. 216,
this Court, after citing the Morien case in Cardwell vs. N . .J!;
W. Ry. Co., 114 Va. 500, said:
''These cases, as well as many others which might be cited,
recognize that the trial court has the discretion and authority
to set aside a verdict when it appears to be 'plainly against ·
the weight of the evidence', meaning 'palpably erroneous' or
'without sufficient evidence', or' against evidence', practically
synonymous terms used in the decided cases, and while the
court says, in Jforien, vs. N . .J!; W. Tenninal Co., supra (102
Va. 622, 46 S. E. 907), that the weight of the evidence is
wholly with the jury, it was not meant and could not, under
the facts of that case, have been intended to mean that the
cases, including those we have. cited, approving the doctrine
that the court must as a matter of necessity pass, to some
extent at least, upon the u.;eight of the evidence, were overruled or impaired in their authoritative force.'' (Italics supplied.)
Thes·e cases a.re supported by the following cases:
Norfolk &; T~Vestm·n Rwy. Co. vs. Briggs, 103 Va .. 105;
Chesapeake&; Ohio Rwy. Co. vs. Catlett, 122 Va. 232-242;
and
.Abernathy vs. Emporia Mfg. Co., 122 Va. 406-418.
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FOURTH AND SIXTH ASSIGNMENTS OF ERROR.
4. That the verdict was grossly excessive for the alleged injuries claimed to have been received by the plaintiff as a result of this accident. 6. That the verdict plainly shows that
the jury was act·uated .by sympathy, prejudice and partiality
or that they were 'misled by so1ne 1nistaken view of the merits
of the case.

The Fourth and Sixth Assignments of Error will be presented and argued together.
Your petitioner submits, according to the evidence introduced by the plaintiff, that the verdict of the jury was grossly
excessive and that the jury was actuated by prejudice, partiality or they were misled by some mistaken view of the
merits of the case.
The plaintiff failed to prove that she was pregnant or that
she had an abortion and if the jury believe that she was
pregnant and that she had an abortion, then their verdict was
grossly excessive.
Dr. Andrews, one of her physicians, testified as follows:
'' Q. Wbat effect would loss of ovum have in a woman
who had been pregnant four or five weeks 1
A. I don't know that it would have any except distui,hance
she would have in mishap.
Q. So you think that the loss of ovum four or five weeks
would not have any effect on the patient Y
A. I don't think it would have of itself unless there were
some other reasons. '' ( R., 80 and 81.)

This evidence was corroborated by Dr. Byrd, who said
an abortion on a 'voman after conception of four or five weeks
would not affect her health. (R., 87.) It was also corroborated by Dr. Cox. (R., 93 and 94.)
In the case of C. & 0. Ry. Co. vs. .Arrington, 126 Va. 217,
the Court said :
"The law wisely leaves the assessment of damages, as
a rule, to the juries, with the concession that there are no
scales in which to weigh human suffering, and no measure
by which pecuniary compensation for personal injuries can
be accurately ascertained. Nevertheless, it is an ancient and
accepted doctrine of the common law, that judges have the
power and are clearly charged with the duty of setting aside
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verdicts where the damages are either so excessive or so
small as to shock the conscience and to create the impression that the jury has been influenced by passion or prejudice,
or has in some way misconceived or misinterpreted the facts
or the law which should guide them to a just conclusion.
['hillips vs. London tt 8. W. Ry. Co., 8 Eng. Rul. Cas. 447,
note, 5 Q. B. D. 78, 41 L. T. 121, 28 W. R. 10."
In the case of FMris vs. N. & W. Ry. Co., 141 Va. 626, the
Court said:
''We are fully conscious of the fact that cases are constantly arising where juries, as they visualize the misf.ortunes.
that have come to litigants, and have these exaggerated by
the appeals of astute counsel-are (unconsciously, though innocently) misled into awarding damages not according to the
law and the evidence, but rather because of the adversities
that have .overtaken the plaintiff, coupled with the ability
of. the defendant to pay. This is one of the weaknesses of
the jury system from which there would seem to be no im·
mediate relief." (Italics supplied.)
FIFTH ASSIGNMENT OF ERROR.

That the Court erred in refusing to permit the attorneys
for the defendant to properly cross examine Dr. Chapmoo
on his evidence given at a former trial of this case.
Your petitioner respectfully submits to this Honorable
Court the questions asked by the attorneys for the defendant
and the ruling of the lower court as shown by the Record
on pages· 23, 24, 25, 26 and 27, in support of this Assignment
of Error.
SEVENTH, NINTH AND ELEVENTH ASSIGNMENTS
OF ERROR.
The Seventh Ninth and Eleventh Assignments of Error
briefly stated, are as follows:

That the Court improperly stated to the ju.ry at the be,qinning of the trial that they were not to consider 'the liability
of the defenda;nt, for that had been fixed, and that they were
only to consider the amownt of da1nages which the plwintif!
should receive. This statement, ~n substance, was agaJin made
by the G~urt d1tring the trial, and again to the jury just be-
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fore they left the box and after the case had been argued by
counsel.
These three Assignments of Error will be presented and
argued together.
Your petitioner respectfully submits that the Court erred
in telling the jury on three different occasions that they were
not to consider the liability of the defendant, for that had
been fixed, and that they were only to consider the amount
of damages which the plaintiff was to receive. In making
this statement so often to the jury it lead the jury to believe
that the Court expected and desir-ed the jury to return a ver. .
diet for the plaintiff. We submit that this was very prejudicial
to the defendant and was, no doubt, the ca~se of the jury
returning a verdict against the defendant. · What the Court
should have stated to the jury was that the Court had de. .
cided that the defendant was liable for causing the accident
between the automobiles and that they were to determine from
the evidence if the plaintiff received any injuries as the result
of the accident and if she received none that they should re. .
turn a verdict for the defendant and if they decided from the
evidence that she did receive injuries and that she was pregnant before the accident and that the accident produced an
abortion, then they should assess such damages against the
defendant as would be fair and just according to the evidence.

EIGHTH ASSIGNMENT OF ERROR.
That the Court committed a1~ erro1· in refusing to gra;nt instructions offered by the defendant and in granting instructions offered by the plaintiff w.hich were objected to by the
defendant.
Your petitioner respectfully submits that the Record on
pages 100, 101, 102 and 103 plainly shows that the Court erred
in granting the plaintiff's instructions and in refusing and
modifying the instructions offered by the defendant.
We submit the Record in support of this Assignment of
Error.

TENTH ASSIGNl\-IENT OF ERROR.
That the Court erred in allowing the jury to take the notice
of motion, in which was written the verdict of the jury at a
former trial of this case, to their jury room, and erred in.

1~

Sup~em~
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arguing with the clerk of the Court and the attorneys for
the litig'alnts in the presence of the jury the question of the
feasibility of allowing the jury to have this paper to w1·ite
their ve:rdict on. The Court then put a paper ctip and rubber
band on t~te said notice of rnotion, and before handin,q it to
the jury, stated to them that they were not to open this paper
to see what was written on the inside.
Your petitioner respectfully submits that when the Judge
ga:ve the jury the notice of motion :file4 in this suit upon
which w~s \Vl'itten the Yerdict of the jury at a former trial,.
and stated to them that they \Vere not to open. this paper
tq see what was written on the inside, this action by the Judge
was improper and futile. His action in offering this paper
to the jury caused the attorneys representing the defendant
to object to his giving the jury this notice of motion. It put
the jury on notice that there had been a verdict against the
defendant at a former trial and you will observe from the.
Record that the jury on the second trial found a verdict for
$500.00 more than the first jury.
The giving of this paper to the jury was impractical, unnecessary and unwarranted by the Court. The attorneys for
both sides suggested that the Court give the jury a plain piece
of paper or a copy of the notice of motion upon which they
could write their verdict. lie refused to accept these suggestions and gave them the original notice as stated above.
We submit that this was yery prejudicial to the defendant.

TWELFTH ASSIGNMENT OF ERROR.
The Court erred in oven·uling the 1notion to strike out the
plaintiff's evidence.
Your petitioner respectfully submit~ that the court erred
in overruling his motion to strike out the plaintiff's testimony, for the evidence plainly sho,vs that the .Plaintiff wholly
failed to prove by a preponderance of the evidence that she
was pregnant and that the accident brought about an abortion. The Court realizing the 'veakness of the plaintiff's
case in the first trial set the verdict aside as to the damages
and in the second case reduced the damages from $2,750 to
$1,500. vVe submit that the Court should have struck out
the plaintiff's testimony instead of granting a new trial or
reducing the plaintiff's verdict.
Your petitioner will adopt this petition as his brief in this
case.
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Counsel for your petitioner desires to appear and state
orally the reasons for reviewing the decision complained of in
this petition.
Before this petition is presented to a Judge of this Court in
vacation, or to this Court in term, or filed with the Clerk of
this Court, a copy thereof was delivered to the opposing counsel in the Trial Court, on the 21st day of December, 1932.
WHEREFORE, your petitioner prays that for these errors,
a writ of error and supersedeas be granted to the judgment
herein complained of, entered on July 9th, 1932; that said
judgment be reviewed, set aside and annulled and judgment
for the defendant entered by this Court, or, in the alternative,
that the said judgment may be reviewed and reversed, the
verdict of the jury set aside and your petitioner awarded a
new trial on the merits as well as the damages, all of which
is respectfully submitted.
I. N. WADE.
By S. BURNELL BRAGG,
His Counsel.
S. BURNELL BRAGG,
Attorney for Petitioner.

I, S. Burnell Bragg, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the judginent complained of in the foregoing petition
should be reviewed, set aside and annulled, a new trial
granted your petitioner and this cause remanded to the Circuit Court of Norfolk County, Virginia, for that purpose.
Given under my hand this 21st day of December, 1932.
S. BURNELL BRAGG.
Received Dec. 23, 1932.

H. S. J.
Writ of error and
January 20, 1933.

s~tpersedeas

awarded. Bond, $3,000.00.

VIRGINIA:
Pleas before the Circuit Court of Norfolk County, at the
Courthouse of said County, on the 16th day of August,
1932.
Be it remembered, that heretofore, to-wit: On the 7th day
pf December, 1931, came the plaintiff, Lettler H. Peebles and

-------------~-
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filed her Notice of Motion against I. N. Wade, defendant, in
the words and .figures following, to-wit:
Please take notice that on the 7th day of December, in the
year 1931, at ten o'clock A. M. of that day, or as soon thereafter as counsel may be heard, I shall move the Circuit Court
of the County of Norfolk, Virginia, at the Court House thereof, in Portsmouth, Virginia, for a judgment and award of
execution against you in my favor for the sum of Ten Thousand Dollars ($10,000.00) damages, which sum is due and
owing to me by reason of the injuries sustained by me on or
about the 5th day of July, 1931, in the day time, on account of
the careless, reckless, negligent and unlawful operation of a
certain automobile then and there driven and operated by
you at the time of the accident and injuries to me; that you,
on or about the 5th day of July, 1931, were driving a certain
automobile on, over and along Ohio Street, at and near its
intersection with Jackson Street, both public streets and highways in the City of South Norfolk, Virginia, in an easterly
direction, and it thereupon became and was your
page 2 } duty to bring and keep the said automobile under
careful and complete control, drive and manage the
same with ordinary care at all times; having regard to the
width, traffic, character and use of the said public streets and
highways and the protection of human life and property,
and to drive the same at a moderate and safe rate of speed,
and to keep and maintain a proper lookout at street intersections.
Notwithstanding your said duty, you negligently failed to
maintain a proper lookout at the intersection of Jackson and
Ohio Streets, both of said streets and highways being public
streets and hig·hways in the City of South Norfolk, Virginia,
recklessly and negligently drove and operated said automobile
at an unreasonable, improper and unlawful rate of speed,
negligently failed to apply brakes or change the course ·of
said a.11tomobile in time to prevent it from colliding with a
certain Ford automobile then and there owned and controlled
and operated by J. 0. Peebles, thereby causing injury to me,
a passenger and guest in the said automobile owned and
controlled and operated by the said J. 0. Peebles, and negligently failed to bring and keep the said automobile under
careful and complete control; and
At or near the intersection of Jackson and Ohio Streets,
both of said streets and highways being public streets and
highways in the City of South Norfolk, Virginia, on the day,
month and year aforesaid, you carelessly, negligently, reck-
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lessly and unlaWfully ran· the said automobile, with great
force and violence, into, upon and against the said
page 3 ~ automobile owned, controlled and operated by J. 0.
Peebles, who was then and there in the exercise of
due care lawfully driving said automobile on, over and along
Jackson Street, at and near its intersection with Ohio Street,
both public streets and highways in the City of South Norfolk, Virginia, in a southerly direction, and in which said
automobile I was a passenger and guest, as a direct and proximate result of which I was seriously and permanently
wounded and injured, inflicting severe and permanent injuries ; my head, thighs, sides, hips, neck, shoulders, back,
arms, legs, joints, limbs and body were severely and perma,..
nently wounded, internally and externally, and my nervous
system was severely shocked, by reason whereof I became
and was made sick, sore, lame, crippled, maimed, disabled
and disordered, internally and externally, and suffered great
pain of body and mind for a long time, to-wit, hitherto, and
continue to suffer and in the future will suffer and undergo
great paint of -body and mind, and thereby also, I have been
unable and still am unable to perform my usual household
duties; and thereby also I have been compelled to lay out,
.expend and become liable for divers great sums of money,
amounting in the aggregate to a large sum, to-wit, $250.00,
endeavoring to be cured and healed of the aforesaid wounds,
injuries and suffering, and will continue to expend and in the
future will be compalled to expend and become liable for
divers other great sums of money endeavoring to be cured
of the aforesaid wounds, in- injuries and suffering,
page 4 }- and by reason of the premises, I have sustained damages in the amount of Ten Thousand Dollars ($10,·
000.00).
Wherefore judgment therefor will be asked at the hands
of the said Court at the time and place hereinabove set
forth.

LET'rLER H. PEEBLES.
By Q.

c. DAVIS, JR.,

Counsel.

Q. C. DAVIS, J n.., p. q.

And the return of the Sergeant of the City of Norfolk on
said Notice of Motion is the words and figures following, towit:
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Not :finding I. N. Wade at his usual place of abode I executed the within in the City of Norfolk, Va., this 20 day of
Nov., 1931, by delivering a copy hereof to ~Irs. I. N. Wade,
his wife, she being· then and there, a MEMBER OF HIS
FAMILY and over the age of 16 years, and giving information of its purport to her.
CHAS. E. FRANCIS,
Sergt. City of Norfolk, Va.

By T. E. LEESNETZE.R, Deputy.
. .And at another day, to-wit: On the 7th day of December,.
1931, the following order was entered:
page 5

~

And at another da.y, to-wit: On the 4th day of March, 1932,.
the following order was entered:

f

~
\

· J

~
A

-f
~\

1

~

·

~

This day came the plaintiff by his Attorney and
on his motion it is ordered that this case be docketed and continued.

J

This day came the parties by their Attorneys, and by consent of parties it is ordered that this case be tried at this
term. Thereupon came a Jury, to-wit: Joshua Charlton,
L. E. Luke, M. W. Han, C. R. Wood, J. H. Flemming, Lee
Deford and W. C. Ansell, who were duly sworn the truth to
speak upon the issue joined, and after having fully heard
the evidence and argument of Counsel, retired to their room
to consult of a verdict, and after some time returned into
Court, having found the following verdict: "We the Jury
find for the plaintiff and fix the damages at $2,250.00. '' ·

T.hereupon the defendant moved the .Court to set aside the
/verdict of the Jury in this case and grant him a new· trial,
1 upon the following grounds:
.

, ~ 1. That the verdict is contrary to the law and the evi~ \' dence.
·

\ ~ ~

J

.\

2. That the said verdict was against the weight of the evidence and without evidence to support it .

prep~nderance

) - 3. · That the plaintiff failed to prove by a
of the evidence that her injuries were caused by the
page 6 ~ negligence of the defendant.
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·4. The Court erred in permitting certain inadmissible,
irrelevant and prejudicial evidence to be introduced by the
plaintiff over the defendant's objection, and refused to permit certain proper and relevant evidence offered by the defendant.
5. That the verdict was grossly excessive for the alleged
injuries claimed to have been received by the plaintiff through
the negligence of the defendant.

vv

6. That the verdict plainly shows that the jury as actuated
by sympathy, prejudice and partiality or that they were
mislead by some mistaken view of the merits of the case.
The hearing of which motion is continued.
And at another day, to-wit: On the 16th day of April,
1932, the follo,ving order was entered:

...

i"'

This day came again the parties by their Attorneys, and
the Court having fully heard the motion of the defendant
to set aside the verdict of the Jury in this case and grant
him a new trial, doth take time to consider of its judgment,
and this cause is continued.

1
~-

,--.....___
.. And at another day, to-wit: On the 14th day of May, 1932,
"
------t~e following order was entered:

~

\

This day came again the parties by their Attorneys, and
the Court having fully heard and considered the
G~
~~page 7 ~ motion of the defendant to set aside the verdict of
\
the Jury in this case and grant him a new trial,
~
doth sustain the same as to the amount of damages awarded
f' ~ the plaintiff, and doth grant a new trial for the purpose of
\
{ the jury to assess the damages in this case ; to 'vhich action
r cf ~ of the Court in refusing to set aside the verdict of the Jury
1 {
and enter judgment for the defendant, the defend~nt, by.
,
\ Counsel, excepted; and to which action of the Court in set"~- \
ting aside the verdict of the Jury and granting a new trial
~in order for the jury to assess the damages, the plaintiff
\\ ~ by Counsel, excepted. .

~

r-.

· And at another day, to-wit: On the 31st day of May,
1932, the following order was enter-ed:
'

.

. This day came again the parties by their Attorneys, and by·
!

I

•
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consent of parties it is ordered that this case be tried at this
term. Thereupon came a Jury, to-wit: E. J. Deal, R. B.
Smith, T. 0. Pulley, R. L. Marklin, R. H. Charlton, N. R. Urquhart and M. W. Griffin, who were duly sworn the truth to
speak upon the issue joined, and to ascertain the amount of
damages, if any, to be awarded the plaintiff in this action;
thereupon after having partly heard the evidence, were adjourned until toiJlorro)v morning at ten o'clock.
'
And at another day, to-wit: On the 1st day of J nne, 1932,
the following order was entered:
This day came again the parties by their Attorneys, and
the Jury sworn to try this case came in pursuance
page 8 ~ to their adjournment on yesterday, and after having
fully heard the evidence and argument of Counsel,
retired to their room to consult of a verdict, and after some
time returned into Court, having found the following verdict: "We the jury assess the damages at Twenty-seven
·
Hundred and Fifty Dollars ($2,750.00)."
Thereupon the defendant moved the Court to set aside the
verdict of the Jury in this case and grant him a new trial upon
~he following grounds:
1. That the verdict was contrary to the law and the eviqence.
2. That the said verdict was against the weight of the
evidence and without evidence to support it.
3. That the plaintiff failed to prove by a preponderance
qf the evidence that her injuries were caused by the accident
between the automobiles or the negligence of the defendant~
4. That the verdict was grossly excessive for the alleged
injuries claimed ·to have been received by the plaintiff as a
result of this accident.
5. That the Court erred in refusing to permit the attorneys for the defendant to properly cross examine Dr. Chapman or his evidence given at a former trial of this case.
6. That the verdict plainly shows that t~e jury was
actuated by sympathy, prejudice and partiality or that they
were mislead by some mistaken view of the merits
nage 9 ~ of the case.
·
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7. That the Court improperly stated to the jury before
t4e trial began that they were not to consider the Iiabi.ij.ty
of the defendant, for that had been fi:xed, and that they
were only to consider the amount of damages which the
·
plaintiff shoJl}d receive.
8. That the Court committed an error jn refusing to grant
instructions offered by the defendant and in granting instructions offered by the plainti1f which were objected to by th~
defendant.
9. That the Court improperly instructed the jury orally,
in tha_t he again stated to the jury that they were not to
consider the liability of the defendant for the cause of this
accident, that that had already been established and that
they were only to consider the amount of damages which
they thought the plaintiff ought to recover and he ·failed
to state to the jury that tp.ey could :find ~ verdict for th~
plaintiff and refuse to give her any damages. This was
objected to and exceptions noted by counsel for the def~nd~t.

.

10. That tpe Court erred in allqwing the jury t9 t~~ the
notice of motion, in wh~ch w~s writte~ the verdict of t4~
jury at a foriD:er· trial of this case, to their jury room, ~4
erred in arguing with the Cle~k of" the Court and t11e ~t~or
neys for the litigants in the present of th~ jury the qll.estion of the· feasibility of allowing the jury to have · this
paper to write their verdict O:Q..r The Court then
page 10 ~ put a paper clip ~nd rub'Qer bancl on the sfl.icl
notice of motion, an¢[ before handing it to th~
jury, stated to them that they were :pot to open this p~per
to see what was written on the inside, all of which was ·objected to and exceptions rioted by the atto111eys f()~ the defendant.
11. The Court further erred in again telling the jury, -~
they left the jury box to consider this case,. that the liability
of the defendant had been fixed and the only questio~ pefore them was the amount of damages which the plaintiff
should recover, all of which was objected to and except~pns
noted ·br the attorneys for the defendant.
12. The Court erred in overruling the motion to stzike
out the plaintiff's evidence.
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The hearing of which motion is continued.
And at another day, to-day: On the 9th day of July,
following order was entered :

193~, .the

This day came again the parties by their Attorneys, and
the Court having fully heard the motion of the defendant
to set aside the verdict of the Jury in this case and grant
him a new trial is of the opinion that the verdict of the
jury is excessive, doth put the plaintiff on terms to accept
},ifteen Hundred Dollars ($1,500.00) with interest thereon
from the 9th day of July, 1932, until paid, and the
page 11 ~ defendant is required to pay to the said plaintiff,
his costs by him in this behalf expended ; to which
action of the Court in reducing the amount of damages as
awarded by the jury and refusing to enter judgment upon
said verdict, the plaintiff by Counsel, excepted ; and to the
action of the Court in entering judgment for the plaintiff,
the defendant by Counsel, excepted.
And at another place, to-wit: On the 13th day of August,
1932, the following order wa.s entered:
This day came again the parties by their Attorneys, and
on motion of the defendant, who desires to present a petition to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to the judgment entered herein on the 9th day of July, 1932, it is ordered that execution
upon the said judgment be suspended for a period of sixty
days from this date; and it appearing to the Court that the
said defendant has entered into and acknowledged a proper
suspending bond before the Clerk of this Court in the penalty
of Three Thousand Dollars ($3,000.00) conditioned accordingto law, which bond is satisfactory to the Court, it is ordered
that execution be suspended as aforesaid.
And at another day, to-wit: On the 16th day of August,
1932, the following order was entered:
This day came the defendant, by his Attorney, and proper
·
notice having been given the plaintiff, as required
page 12 ~ by law, of the time and place of presenting the
certificate of exceptions, the defendant presented
his certificate of exceptions and the same were duly signed
and made a part of the record in this case.
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page 13 ~ Virginia : .

In the Circuit Court of Norfolk County.
Lettler H. Peebles, Plaintiff,
.
vs.
I. N. Wade, Defendant.
CERTIFICATE OF EXCEPTIONS.
BE IT RE~IE~fBERED that after the jury was s'vorn
to try (he issue joined· in this cause, the following evidence
was introduced, which is all the evidence that was introduced
in the trial of this case; the following instructions, which
are all the instructions offered, granted, modified and re. fused and the exceptions to the granting, modifying and
refusing of instructions; and the exceptions to the Court's
ruling on the evidence and the other incidents of the trial
of this case.
page 14 }

(The jury was sworn to try the issue joined.)

The .Court: . You understand 'you are not trying as to
whose negligence was the proximate cause of this automobile
accident; ·you are merely tryipg the amount of damages that
the negligence of the defendant was the proximate cause of.
1\{r. Brag·g: If thy should believe the negligenceThe Court: (Interposing) This is not de novo.
Mr. Bragg: The question is if the defendant's negligenceThe Court: (Int~rposing) Not at all. It has been decided
that the defendant's negligence was the cause of the accident.
The only thing is the amount of damages.
~fr. Bragg: I want to get clear on this. I understand that
the jury is to decide, if your Honor please, from the evidence
that is going to be presented this afternoon, whether or not
this accident brought about the abortion that this lady suf·
fered.
· The Court : The only thing is, it has been dePided that
the negligence of the defendant was the proximate cause of
the accident. The question is what damages resulted to the
plaintiff from that.
Mr. Bragg: If any.
The Court: That is the question.
Mr. Bragg:. All right.
Mr. Davis: In other words, the jury is to :fix the amount
of damages as the result of the accident.
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page 15

~

The Court: The whole question of damages
comes up.
Mr. Davis: It has to be shown by the evidence.

(The witnesses were sworn. Mr. Davis made his opening statement to the jury, during which the following occurred:)
Mr. Davis: If Your Honor please and yon gentlemen of
the jury' The Court: I hope you gentlemen will keep in mind the
issue and not introduce evidence as to the accident.
(Mr. Davis then made his opening statement, closing it
with the following:)
Mr. Davis: His Honor ha.s told you that the liability of
this has already been established and fixed, that the proximate cause of her injuries is the negligence of Mr. Wade,
the defendant, and it is your duty to sayMr. Bragg: (Interposing) Your Honor has not said that.
That is for the jury to decide-the proximate cause.
The Court: I think that is perfectly plain. It has been
decided that the negligence of Mr. Wade was the proximate
cause of the accident. It is the duty of the jury to decide
what damages came to plaintiff as the consequence of that
act.
Mr. Bragg: Yes, sir, that is right.
Mr. Davis: We will ask you gentlemen of the
page 16 ~ jury to assess such damages in behalf of the plaintiff in this case as the evidence will disclose on
the witness stand; and we believe, gentlemen of the jury, that
we will be able to confidently show you that she has sustained
serious damages and injuries as the result of this accident,
and at the proper time I shall, as counsel for the plaintiff,
argue to you the question of damages and the amount of
your verdict. ·
(Thereupon an opening statement was made by 1\{r. Bragg,
for the defendant, and the following evidence was then introduced:)
page 17

~

DR. I. L. CHAPMAN,
a witness on behalf of the plaintiff,. being duly
sworn, testified as follows:
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Examined by Mr. Davis:
. Q. Doctor, please state your name.
A. Dr. I. L. Chapman.
Q. Where do you reside, doctor Y
A. 1446 Chesapeake Avenue, South Norfolk.
Q. What is,· your business or profession?
.A. Physician.
.
Q. How ldng have you been a practicing physician in the
City of South Norfolk and vicinityf
A. 17 years.
·
. Q. How .long have you practiced your profession, doctor!
.A. 27 years.
Q. Doctor, do you know the plaintiff, Mrs. Letler H.
Peebles,
this caseY
.A. yes, sir.
Q. How long have you known her, approximately?
A. Approximately 15 years.
Q. During the 15 years has she been your patient at any
timeY
. A. Something between 10 and 15 years she has been.·
Q. You have been her r-egular family physician about how
long?
A. Between 10 and 15 years.
.
Q. Doctor, please state whether or not on the 5th of July
last year you had occasion to see Mrs. Peebles professionally at your office in South Norfolk at the corner of Ches·
apeake Avenue and Holly Street~
page 18}: A. She came to my office on that day with Miss
Franklin, who had a cut over her eye, and whose
eye I gave surgical attention to. Afterwards I talked to
Mrs. Peebles about her accident.
Q. What was her condition when she came to your office
and at the time you talked ·with her 7
A. She was extremely nervous and upset, and complained
of some little pain in the shoulder and back, and thought she
was not hurt much. I told her to go home and go to bed.
Q. Did she complain of any trouble in her abdomen Y
A. She complained of some pain in her shoulder and back
that day-not so much in the abdomen that day, as I recall.
Q. Then you advised her to go home and go to bedf
A. Yes.
Q. Did you give her any medicine of any kind f
A. I gave. her sedatives that afternoon and irlght, she was
so nervous and upset, and I saw her again that evening.
Q. You saw her again that evening at her home?
A. Yes, sir.

in
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Q. 'Vhat was her condition then, doctorT
A. Extremely nervous, crying out when cars went by or
put on brakes heavily, or when street cars w·ent by turning the
corner, and would give a squeak, she would jump almost clear
of the bed, and some nausea increased over what she had
been doing.
Q. Was she vomiting that afternoon Y
page 19 ~ A. She had some nausea, but I can't say absolutely now that she was vomiting at that time.
Q. At the time that she came to your office on the 5th of
July, right after the accident, please state whether or not,
doctor, she \Vas in a pregnant condition 1
A. To the best of my judgment she \vas pregnant at that
time, yes, sir. She had been to see me about having missed
her menstrual period about a week or so before that.
Q. ~ow, doctor, please state whether or not it \Vas necessary to have a nurse, or did she hnve any nurse~
A. Yes, sir.
Q. And for what purpose!
A. ~Irs. Jordan was called there to· give her an enema and
do some various things for her at that time, and then later
to take care of her miscarriage.
Q. State whether or not ~Irs. J orda.n gave her any glucose
treatment¥
A. No ; she gave her an enema and some bromides by the
rectum, but no glucose. I gave the glucose intravenous.
Q. How long was 1\tirs. Peebles confined to her bed Y
A. I should say off and on for at least a month. I can't
recall at the moment. I gave that testimony before, I think,
and at that time I had looked it up. She wasn't up any
length of time longer than that, but I can't say exactly.·
Q. Now, doctor, I will ask you to please state whether or
not Mrs. Peebles had an abortion or miscarriage as
page 20 r the result of this accident?
A. To the best of my judgment she did, sir.
. Q. That occurred, I believe, on Thursday following the Sunday that she met with this accident?
A. About three or four days afterwards, yes, sir .
. Q. Please state, doctor, whether or not you have treated
Mrs. Peebles professionally off and on ever since the accident
until the· present time Y
A. Yes, I have up to the present time.
Q. What would you say with reference to her nervous con·
dition at the present time as the result of this accident?
A. She is still quite nervous, but very much better than
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she was, but far different than what she \vas before the accident.
Q. And when .you say far different than what she was before the accident, please state whether or not she was enjoying average good health before the ac~ident Y
A. I think from the time of the birth of her baby until
the accident she was enjoying as good health or better health
than at any time since I had known her, because previou~
to the birth of her baby she had had some h·ouble with her
kidneys.
Q. At the time of this accident please state whether or not
she was suffering from her kidneys 7
.li.. No, sir, she· had not been since the birth of her baby.
She had not had any more kidney colic or pus in the urine.
Q.. What with reference to the pain in the shoulpage 21.~ der and back at the present time, doctor?
A. She still has some of those on rainy changable weather. She complains of some weakness in the back
or pain when she works or does any more than the very
lightest labor.
·. Q. Doctor, can you state whether or not this miscarriage
or abortion that ~1:rs. Peebles had was the result of the shock
and fright and physical pain that she received in this accident?
A. I should say that it was the result of the shock and the
nervous condition that was brought on by the shock more
than .any real trauma or injury to the body itself.
Q. Doctor, with reference to ~Irs. Peebles physical condition, if you kno,v, is she \veighing much less now than she did
at the time of the accident 7
A. She weig·hs less, but I don't know exactly how much.
CROSS EXAMINATION.

By Mr. Bragg:
Q. Doctor, you say you have been treating Mrs. Peebles
for 10 or 15 years 7
A. Approximately, yes.
Q. What have you been treating her for during that period?
A. Coughs and ·colds and a little grippe at times. As a
usual thing pyelitis, extending over some little time, with
kidney colic attached.
page 22 ~ Q. How long have you been treating her for
py·elitis and kidney colic?
A. I should say probably off and on for a little kidney
colic attack for two or three 'years.
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Q. Two or three years Y
A. Yes.
.
Q. And when was the last time you treated her for kidney
colic, doctor Y
A. Some time before I sent her to Dr. Andrews for treatment.
Q. That was March of this year?
A. No.
Q. April of this yearY
A. Do you mean this year f
Q. 1932.
A. No.
Q. Hasn't she been to see Dr. Andrews since January,
1932, for kidney colic Y
A. Dr. Andrew:s told her to come to him about once a year
to see if the kidneys were all right, and he wanted to see if
there ha~ been any return of the original trouble. That is
eorrect, I believe. I do not do cystoscope, but I know Dr.
Andrews does that in every case .. She went back to see if
those aches or pains could be attributed to that cause.
Q. Didn't she have some aches or pains in February or
March of this year, and you sent her back to Dr. Andrews Y
A. She was ordered to go back to him once a year, and she
had some aches and pains which could be ascerpage 23 r tained if she went back for examination by cystoscope.
Q. Doctor, she is naturally a nervous lady, isn't she!
A. Nervous?
Q. More nervous than the ordinary healthy woman 7
A. For one of her physique I do not think much more. If
she was a big square shouldered woman I think she might
be more phlegmatic.
Q. For her type you think that she would be nervous anyhow?
A. Slightly nervous, but no more than natural.
Q. When did you see her before this accident as to her
pregnancyY
A. It would have been about two weeks previous. After
she had missed her menstrual period about a week she came
to my office to report and put herself under my care, as she
was desirous of having a child.
.
Q. Didn't you testify on March 4th she had been to see you
only two or three days before the accident Y
A. I think she had. You asked when had I seen her before
the accident, and I said two w.eeks, and she placed herself
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under my treatment. I told her to· return every two or three
days.
· Q. Didn't you testify on March 4th in this case that she
had been to see you only two or three days before. the accident about her pregnancy 7
A. I don't think so. She.had been to see me two or three
days about it, but I don't think I said the only time.
page 24 ~ Q. I asked you this question: ''When had you
seen her before July 5th7'' (That was the day
of the accident.) I am reading from the evidence you gave
.March 4, 1932: ''She had come to my office in regard to
her pregnancy." ''How long before?'' "I should say two
or three days-"
Mr. Davis: If he has a copy of it, I would like to peruse it.
Mr. Bragg: I don't know about that.
·
Mr. Davis: He says that he is reading from a stenographic
report, and. I would like to see it.
The Court: You have the right to ask Dr. Chapman if on
a former occasion he made such a statement.
Mr. Bragg: You can take it and read it when I get through.
Mr. Davis: I am objecting to his reading from the copy.
I have not had a chance to read it. He can ask if he ·did
11ot make a certain statement at a certain time, but he has
no right to read from it unless I can verify it.
Mr. Bragg: What is the ruling of the court!
The Court: You can ask if he made such a statement on
the former case, but you cannot read testimony taken at
that time.
·
Mr. Bragg: I can't read itf
The Court: You can ask if on a former occasion he made
such statement.
Mr. Bragg: I am asking that.
page 25 ~

Witness: You didn't ask every time I saw her.

By Mr. Bragg:
Q. I asked these questions,Mr. Davis: He has two copies.
The ~Court: You can ask if on a former occasion he made
such a statement.
Mr. Bragg: If the Court Reporter didn't take the questions
and answers down, I think that is the best authority we have.
The· Court: I rule you can ask if he made certain statements.
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Mr. Bragg:
lie said?
The. Court :
o~ca~H~n ..
Mr. Bragg:
The Court :

Can I ask what questions I asked and what
You can't read the testimony on the former
I save the point.
The jury is trying the case on this testimony.

By Mr. Bragg:
Q. I will ask you this, then, doctor~ When did you next
see her after July 5th, the day after the accident occurred Y
.A. vVhen did I last see her t
Q. Yes.
Mr. Davis: If your Honor please, I object.
The Court: He can ask any question he sees fit that is pertinent. Go ahead.
page 26

~

By :Nir. Bragg:
Q. '\Viii you answ·er th~t question f
A. Please give it to me again.
Q. When did you next see her after July 5th, the day the
accident occurred T
A. When did I next see her t
Q. Yes.
A. After the aooident f
·Q. Yes .
.A. The same day of the accident.
Q. Then did I ask you "V\Then did you see her before July
5th f"
The Court: You can't read the testimony taken before. You
have a perfect right, when the witness makes a statement, to
ask if on a former occasion he did not make this statement or
that statement, but you cannot read that evidence in this
case.
Mr. Bragg: J ndge, I asked that in the beginning, and no'v
I am reading his testimony here to see if he can remember
whether he answered it in that manner, or not.
The Court: You ean put the questions to him.
By :h1r. Brag~:
.
Q. What d1d you answer to my question when I asked you
whe:p ·had you seen her before July 5th T
A. A few days before the accident, but I had seen her other
d~Y:s.. Y.ou didn't ask me all the days I had seen her .before;
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you asked when had I seen her before, and I took
the question to mean when had I last seen her.
Q. Didn't you answer that question by saying she
came to see you two or three days before the accident on account of her pregnancy 7
. A. Yes, she was ordered to come to see me every two or
three weeks. A woman having missed, she eame to me in
regard to the matter.
Q. I asked you this question, doctor, "When had you seen
her before July 5th 1'' and your answer was she came to see
you about her pregnancy, and I asked how long before-

·
page 27

~

. The Court: (Interposing.) You can ask questions, hut not
make statements.
Mr. Bragg: I know that, and I am trying my best to get
through with the witness and to get this matter before the
jury, but it is hard for me to do it if I cannot do it in my way.
The ·C'ourt: If your 'va.y is the right 'va;y, but it is not. It
is objectionable.
}/fr. Bragg: I appreciate that, and I would not do it any
other way.

By Mr. Bragg:
Q. Then I asked you how long before July 5th had she been
to see you about the pregnancy Y
A. I imagine a few days.
·Q. Didn't you say two or three days f
A. Yes, but you didn't ask every call.
page 28 ~ Q. Did you understand what I mean when I asked
youf
A. I suppose you meant the last time before the accident.
Q. Now, doctor, Mr. Wade brought this lady there, did he
notf
A. Yes.
Q. And brought :tviiss Franklin at the same time1
A. Yes.
Q. And he remained there until you dressed 1\:liss Franklin,
or wha.tever was necessary for her treatment 1
A. Yes.
Q. She left with :Mr. Wade, didn't she Y
A. I thinlr she did.
Q. Do you know whether she 'vent hon1e or 'vent to 1\fiss
Franklin's house Y
A. I don't know.
Q. Did you find any scratches or scars or any outward in-
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jury to Mrs. Peebles when she came to your office the day of
the accident 7
A. No, sir.
Q. You found none Y
A. None.
Q. Now, doctor, ·when did she begin to show nausea or vomiting after this accident f
A. She had had nausea without vomiting, as I recall, up
to accident. I think it was that night that she commenced. I
think that she vomit~d that night and the next
page 29 ~ day. She had nausea worse that afternoon or
night.
Q. Then she had this abortion, you say, in three or four
days?
A. Yes; as I recall it was Wednesday or Thursday.
Q. Wednesday or Thursday of that week?
A. Yes; Thursday, I think.
Q. How did you determine that she had an abortion or miscarriage?
A. This woman had been under my care .for a great number.
of years, quite a .few years, and she had always been regular
and had rarely skipped over, and was more liable to prooede
her menstrual epoch by three days. The only time she skipped
over any length of time was when she was pregnant. This
time she came to me as soon as she skipped a w~ek (and these
are approximate days); about a week she came and stated
that she had· some morning nausea., vomiting-not vomiting,
but nausea, and through the day when she smelled victuals
or cooking, and having skipped that length of time I told her .
in my judgment, with the history of the past, that she was
pregnant and told her to return ·every two or three weeks for
examination.
Q. Did you make an examination of her at that timet
A. Not at that time.
Q. Could you have made an examination to determine it
was pregnancy Y
A. Yes, but at that early stage it is hard to tell. At a
week's pregnancy I couldn't be absolutely sure.
page 30 ~ Q. How soon can you definitely determine
whether a woman is pregnant after she becomes
pregnant?
A. By examination, do you meanT
Q. Yes.
A. That depends largely on the size of the woman. If she .
is a thin, slender woman like Mrs. Peebles, I think you could
make a pretty -firm accurate diagnosis at four weeks.
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Q. What would be the size of the foetus at f.our weeks 7
A. You wouldn't examine the foetus but the size of the
wom.b. The size of the foetus at four weeks would be very
small.
Q. How small?
·
A. I have not looked that matter up· in actual books, but I
would imagine something about like a grain of wheat or larger.
Q. A grain of wheat, and at three weeks it would be
smaller than that, wouldn't it 7
Q. So if this lady were pregnant, her pregnancy was about
the size of a grain of wheat?
A. Approximately.
·
Q. You made no examination at all to base your opinion as
to her pregnancy 7
A. No, sir.
Q. None at allY
A. No, sir.
Q. Just what she said to you and what you knew about her
past history 7
page 31 }- A. Yes, the history of that case, and knowing
the patient 'that long, and the. history that the patient would give, I think would be a good supposition that she
was pregnant.
·Q. So you are basing your opinion and your evidence on
sup·position f
A. Yes.
Q. All right. Now, doetor, when did you begin to give her
this glucose treatment that you spoke ofY
A. I couldn't tell the exact number of days, .but I imagine
two or three days after the accident.
Q. Did you give them to her or did the nurse give them to
her?
A. l gave the glucose.
Q. The nurse testified the last time that she gave it.
A. She might have given glucose by the rectum but not intravenous. She helped me give some glucose~ but she didn't
give it.
Q. How many of those treatments of glucose did you give
her
A. I couldn't tell you the exact number.
Q.. The nurse said 25 ; is she correct, or not
A. I couldn't definitely state that number. I gave her
quite a few, but I could not swear it was exactly 25.
·Q. When did you start giving it to her 7
A. I think the next day or so after the accident.
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Q. What did you give her glucose after the accident fordo yon mean after the abortion t
page 32} A. Yes, and some before.
Q.. Why did you start giving the glucose before
the abortion 1
A. Because she was nauseated, and I wanted to try and stop
the vomiting so she would not bring on the abortion.
Q.. How long did you give it to, her after the abortion T
A. I can't tell the number of days exactly, but until after
the nausea got better.
.
Q. You are positive that she aborted on the 3rd, the day
·after the accident-the 3rd, I believe you say t
A. To the best of my judgment.
Q. When a woman has an abortion, doesn't the vomiting
stop almost in1mediately after the abortion 1
A. Yes, to a.n extent, but if the woman could not retain
much water until she got some acidosis, it might continue
until she got enough water and you give glucose to stop it.
'Q. W.hat dose of g·lucose did you give?
·
A. 50 c. c. in ampoules, about a thousand in water altogether.
Q. How many times did you give it to her?
A. Several times, off and on, I should say along that week.
Q. Ho,v long did she continue to flow after this abortion?
A. I couldn't state the exact numbe·r of days, but some little time.
Q. You could not state the nutnber of days¥
A. Not the exact number.
Q. Did you ever curet her 7
A. No.
page 33 } ·Ql. Wouldn't that have. stopped the flowingY
A. You could not have curetted her unless she
flowed longer than the number of days you thought correct or
if she showed some temperament so you would think that she
ruptured some mebrane.
Q. Did she clear herself in the proper time f
A. I think in the proper time.
Q. She was sore and you kept her in bed some time f
A. She was run down and sore from the nausea, and when
the tempe·rature would rise she would get sick at the stomach and was terribly nervous and upset.
Q. How long did her vomiting continue after the abortion Y
A. For some little time. I couldn't state the exact nun1ber
of days.
Q. A fe.w days Y
A. Oh, yes, off and on probably that week.
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Q. Do you mean up to and including- Sunda.y of that week f
A. Approximately the rest of that week I should say.
Q. There is no way in the world that you can tell the jury·
that she had an abortion, is there~
A. There is no way I can tell them absolutely, and neither
is there any other way that other men can say .that she had
not.
Q. There is now way that you can say to the jury that she
had an abortion?
A. No, but that is the statement of a man of 27 years' experience.
page 34 ~

Mr. Davis: He has stated that it is his professional opinion.
The Court: I think he has answered it.
Mr. Bragg: I think that is all, your Honor.

RE-DIRECT

EXA~IINATION.

By Mr. Davis:
Q. Can you state the amount of your bill for professional
services rendered Mrs. Peebles up to date f
A. That bill is on record, but I haven't bothered looking
it up, but I think ninety some dollars.
The Court: Is there any claim for medical .bills f
Mr. Davis: No.
The Court: You can ask how long he attended her.
~IRS. JENNIE JOR-DAN,
witness on behalf of the plaintiff, being- duly sworn, testified
as follows:

Examined by Mr. Davis:
Q. Please state your name?
.A. ~irs. Jennie Jordan.
Q. Where do you live, :J\Irs. J orda.n t
A. I live in Berkley.
Q.. What is your business f
A. Nurse.
·
Q. Do you know ].frs. Letler H. Peebles, the
pag-e 35 } plaintiff in this case 1
A. Yes, sir.
Q. Were you acquainted with her prior to July 5, 1931, the
date that she met with an accident?
A. Yes, sir.
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Q. Have you ever seen her or visited at her homeY
A. I visited her home when the baby was small, when she
came from the hospital. I visited the required number of days

to care for the baby.
Q. That is. when her baby was bornY
A. Yes, sir.
Q. Mrs. Jordan, did you have occasion to nurse her or visit
· her in the capacity of nurse after the accident on July 5th
of last year t
A. Yes.
Q. When did you see her next following the accident?
A. I was called in J\.Ionday morning the 6th after the accident occurred on Sunday the 5th of July, by Dr. :Chapman.
Q. Did you see her on that Monday, July 6thY
A. I saw her four times that day.
Q. You saw her four times that day!
A. Yes.
Q. And for what occasion Y
A. For giv:ing glucose and bromides in the bowels.
Q. After that, how long did you see her Y
A. I was seeing her approximately two weeks a
page 36 } part of the time four times a day and then twice a
day, and later on once a day to give this treatment.
Q. How many treatments or occasions did you call. to see
her during that two weeksY
A. I made 25 visits.
Q. You made 25 visits in the two 'veeks Y
A. Yes.
Q. When you first called to see Mrs. Peebles on Monday
following the accident, the next day, she was at her home, was
sheY
A. Yes, sir.
Q. And she was confined in bed?
A. Yes.
Q. What was her condition T
A. She was: in a horribly nervous state, pain in her back
and shoulder and some pain in the lower abdomen. The least
noise you would se.e her pulling at her hair and jumping up
in bed, and had some nausea.
Q. Was she vomiting at that time?
. A. At times, yes. She was nauseated all the time, and if
she tried to talk or tried to take fluid of any kind she would
vomit.
·
Q. And that was the first day?
A. On the first day.
Q. And she continued the vomiting from that periodY
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··
A. I would say she continued vomiting at times
page 37 ~ for over a week. She was nauseated longer than
that, but in that time she was vomiting.
Q. I will ask you, Mrs. Jordan, to please state whether. or
not, during the two weeks that you visited her, she had a rnis~arriage or asbortion 7
A. Yes, sir, she did.
Q. And when did that oceur Y
A. It was on- Thursday morning after the accident on Sunday.
Q. Mrs. Jordan, how many years' experience have you .ha~
in nursing?
A. Around 14 years.
Q. And what physicians on the Berkley side and the South
Norfolk side of the river do you do nursing for Y
A. Dr. I. L. Chapman, Dr. Ferebee, Dr. Altizer, Dr. Simp$On, Dr. Ashburn, Dr. Woods and some with Dr. Butler.
Q. Some for Dr. Butler!
A. Yes, sir.
( Q. He is the new doctor there t
A. Yes, sir.
·Q. How many patients or cases do you nurse on an average
during the month?
A. An average I would say from 18 to 25.
Q. Different cases every month?
A. Yes, sir.
Q. Please state on an average how many cases in the last
twelve months have you nursed of miscarriage or
page 38 ~ abortion?
A. To include it all I should say somewhere between two and three hundred.

By Mr. Bragg:
Q. During the last month 7
A. In the last year.
Q. Two or three hundred cases of abortion Y
A. Between two and three hundred I said. I don't know
exactly.
By Mr. Davis:
Q. You have been married, Mrs. JordanY
A. Yes, sir.
Q. You have grown children yourself Y
A. ·Yes; I have been the mother of eight.
Q. You hav:e ~been the mother of eight children 7
A. Yes.
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Q. After the miscarriage or abortion on Thursday following the Sunday that the accident ooourred, did Mrs. Peebles
vomit any!
A. Yes, she vomited some, but not so much. She was terribly nauseated, rbut she didn't vomit as often as she had.
Q• .After the 25 visits, which covered a period of two weeks,..
:Mrs. J orda.n, did you have occasion to call to see Mrs. Peebles
from time to timeT
A. Yes,. I had from time to time. I have been called on
when she was suffering pain in the head and back to see if I
could do anything for her, but I didn't go to give
page 39 ~ special treatment.
Q. What have you observed, Mrs. Jordan, witb
reference to her condition with respect to nervousness since
this accident and up to the present time?
A. She is one of the most nervous women I ever saw. She
fs extremely nei;vous a.ll the time.
Q. And during the two weeks that you visited her, what
was her nervous condition while she was confined to bed'
A. Well, she was just so nervous that she was ready to
scream at every noise, and pulling her hair, and jumping up
in bed and would scream out.
CROSS EXAMINATION.
By Mr. Bragg:
. Q. ~Irs. Jordan, what hospital did you train at f
.A. I did not train at a hospital.
Q. You did not train at a hospital 1
A. No, sir.
· Q. You sa.y you hav·e been nursing around 14 years?
A. Yes, sir.
Q. And you have waited on and served from two to three
hundred abortion cases within the last year!
· A. I said between two and three hundred.
Q. Were all of those cases located on the Berkley side of
the riverY
A. Yes, sir; they were throughout Norfolk and
page 40 ~ vicinity.
Q. Now, when you called on Mrs. Peebles you
say on July 6th, the day after the accident, you did not remain
there and nurse her each day 1
.A.. No; I only made calls every four hours.
Q. And then, after that, you left her
A. She had someone with her, but I had the nursing to do.
Q. Wha.t sort of work were you doing for herY
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A. Giving Glucose and bromides in t~e bowels for this
nausea.
Q. Did you give it intravenous~
A. No; the doctor gave it intravenous. I think I· helped
him a few times.
Q. What doses would you give of glucose?
A. That was prescribed by the doctor and fixed by him. ·
Q. Where did you get the doses?
A. He had them mixed at the drug store.
Q. Where did you get them f
A. I had them in her home.
Q. You would g·o there how many times a day t
A. I said every four hours.
Q. For how longf · ·
. A. Well, it cov:ered approximately a. week or three-quarters
of a week every four hours, and then about twice a day, and
then once a day.
Q. It started off about four a dayY
A. Yes, sir.
page 41 ~ Q. And dropped off to how many before the abortion!
A. It dropped off a "reek after te abortion.
Q. To what did it drop off then 7
A. I couldn't remember.
'Q. How soon did she begin to vomit on the Monday you
went there to see her?
A. She was· vomiting when I went in.
Q. How soon did she stop after the abortion~
A. Around two days before I saw her the last time. She
would have spells of vomiting now and then.
Q. Do you mean her vomiting continued a. week or ten days
after the abortion 7
A. Not a whole week.
Q. You went to see her a \veek?
A. Around two weeks.
Q. And you started on :Wfonday, July 6th t
A. Yes.
Q. Her abortion took place Thursday?
A.. Thursday morning.
Q. How long did the vomiting continue after the abortion 1
A. I don't know exactly, but around between a week and
two weeks.
Q. Did it continue just as v:iolently as it did before the
abortion?
A. No, not after the abortion. It was not as violent as
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·
before, but she had some vomiting and some nanpage 42 ~ sea.
·
.
Q. Why was it necessary for you to give glucose
in the bowels if the doctor was giving it intravenous Y
A. It kept from giving it so often intravenous.
Q. Would you giv:e them on the same. day that. it was given
·
intravenous Y
A. Yes.
Q. And you went to see her for two weeks, and made her
25 visitsY
A. Yes.
Q. And you gave her 25 of these ·treatments, you say f
A. Yes.·
Q. You told 1\Ir. Davis, I believe, that she had a miscarriage
on the Thursday following the day you went to see her? .
A. Yes ; it was the Thursday following the accident on Sunday.
Q. How do you know that she had a miscarriage!
A. I couldn't swear that she did.
. Q. You couldn't swear that she did!
A_. No, but I am sure, from the births I handle and just
what I do know about those things, I am sure that she did,
but I didn't see it.
Q. You didn't see any part of the foetus T
: A. No, sir.
Q. S'o, unless you sa'v the foetus there is no way you could
tell the jury that she had a miscarriage?
page 43 ~ A. As I say, I couldn't swear that .she did, but
the general odor and the flow that she had afterwards, and with those cases I handle I know that she did.
Q. You say that you know that she didY
A. I am sure that she did.
Q. Didn't you say to the jury just now that you couldn't
say that she had T
A. I couldn't swear to it.
Q. That is what you are doing on that stand, isn't itY
A. Yes.
·
Q. Now, Mrs. Jordan, you say Mrs. Peebles is one of the
·most nervous women you ev~r knewY
A. Yes, sir.
Q. And you say you have been knowing her how longf
A. I have known her since this baby was born, which was
approximately. two years old when this accident happened.
Q. So you have known her over two years 7
A. Yes.
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Q. Have you ever called there to treat her when she was
having the kidney eolie several years ago?
A. No, sir.
·Q. Do you make a specialty in abortions f
.A. I don't do abortions.
Q.. I didn't say that, but do you make a specialty in treating people who have had abortions
A. Yes, sir.
page 44

~

RE-DIRECT EXAMINATION.

By Mr. Davis:
Q. When you stated, in answer to Mr. Bragg's question,
tha.t Mrs. Peebles is the most nervous woman you ever saw,
do you ha:ve reference to before the accident or after the
accident!
.A. I have reference to after the accident.
Mr. Bragg: Now, if your Honor please, I objoot.
The Court: I thought you made that clear.
Mr. Davis: 1\Ir. Bragg wanted to leave ijle impression that
she was during her whole life.
The Court : Is there anything else
Mr. Davis: That is all.
page 45 ~

J. 0. PEEBLES,
a witness on behalf of the plaintiff, having been
duly sworn, testified as follows :
Examined by Mr. Davis:
Q. Your name is J. 0. Peebles!
A. Yes, sir.
Q. Mr. Peebles, you are the husband of the plaintiff, Mrs.
Letler H. Peebles, this lady hereY
A. Yes, sir.
Q. Where do you live, Mr. Peebles?
A. 1417 Chesapeake .Avenue, South Norfolk.
Q. How long have you lived in S'outh NorfolkY
A. Sixteen years.
Q. How long have you been married, Mr. Feeblest
A. Since December, 1914.
Q. And you and your wife have lived the whole time in .
South Norfolk Y
A. For sixteen years.
Q. Where are you employed 7
.A. E. H. B·arnes Company.
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· Q. How long have you been with them Y
A. Sixteen years.
Q. Mr. Peebles, you were present at the time your wife
had this accident· in the automobile,- were you, not Y
A. Yes.
·
- Q.:·. She was· in the car driven by you¥
A. Yes.
page 46 ~ Q. How was she seated in that car at the time
of the accident 7
A. She was sitting· between me and Miss Franklin. ·
·Q. On the driver's seat along with you, the front seat?
A. It is a coach, and the seat let back; the seat is in two
·
· sections. ·
Q. She was sitting on the front seat 1
A. Yes.·
Q. She was sitting between you and Miss Franklin t
A. Yes.
Q. On the front seat Y
A. Yes.
Q. In the middle Y.
A. Yes.
·
Q. When the two cars collided 7
A. Yes, sir.
Q. After the· accident did you go with your wife. and Miss
Franklin to the hospital, or did you go elsewhere at that
time?
A. I stayed there and lv[r. Wade· took my wife and Miss
Franklin to the doctor and I stayed there and had to get my
car off the street.
Q. When you returned home was your wife at home f
A. She was over at Mrs. Franklin's.
Q. From there where did she goY
·
A. She went home.
page 47 t Q. vV as she compelled to go to bed?
A. Yes, sir.
Q. How long was she confined to her .bed, Mr. PeeblesY
A. Well, she was what you might say a month.
Q. About a month 1
A. Yes, sir.
Q. Before this accident, please state whether or not your
wif-e did the household duties around your home?
·
A. Yes, sir, before the accident she never had anybody to
do any cooking. Of course, we had a wash woman, but she
did the cooking -and housekeeping and looked after the baby.
Q. Since this accident, which occurred July 5, last year, up
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to the present time has your wife been able to do any of the
household dijties or care for the baby?
A. No.
Q. Have you had to have a servant to do the work f
A. Yes, sir, from the accident up to the present time, and
still have her.
Q. At the time of the accident, July 5, how old was the
baby?
A. It was two years old the lOth of last July.
Q. Two years old at the time of the accident?
A. Yes, sir.
Q. During the time that your wife was confined in bed, the
month following the accident, what was her condition with
reference to nervousness?
page 48 ~ A. She was simply all to pieces. The least little
noise would throw her into almost a fit; she would
go to pieces almost the least noise.
Q. Mr. Peebles, on July 5th, the day of the accident, please
state whether your wife was pregnant or in a delicate condi-·
tion7
A. Yes, sir, I believe she was.
Q. With reference to the w~ight of your wife·, what was her
physical condition ·before the accident?
A. S:he weighed around 115 to 118 pounds before the accident.
Q. How much does she weigh now f
A. About ninety-four pounds.
Q. When was she weighed 1
A. She· 'vas weighed today and weighs ninety-four pounds
today?
A. Yes, sir.
Q~ Since the accident, l\1:r. Peebles, please state whether or
not she has been able to sleep and rest well at night times?
. .~. No, sir. Lots and lots of times she has to take something to make her sleep. She gets down and out and can't
rest, and she has to take something to make her rest.
page 49 ~
CR·OSS EXAl\1INATION.
By 1\fr. Bragg:
Q. The trial of this case, having this case before to go
through, would have some effect on her nervousness, 'vouldn 't
it¥
A. Well, some, yes, sir.
Q. Now, Mr. Peebles, you testified that your wife was sitting
between you and 1\iiiss Franklin in this car?
A. ·Yes, sir.
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Q. And that after the accident you did not go with Mrs.
Peebles ·and Miss Fran]4in to Dr. Chapman's office!
A. No, sir.
Q. Mr. Wade drove them there in his carY
A. Yes, sir.
·Q. Didn't you drive down to the garage Y
A. After I got the fender off the wheel.
.
Q. What you had to do was to get the fender, and you drove ·
it to the garage f
A. Yes, sir.
Q.. It was mashed down on the wheel, and you pulled it up,
and you drove it to the garage, didn't you t
A. Yes, sir.
Q. Now, when you told the jury just a minute ago you
thought Mrs. Peebles was pregnant, you based your opinion
on what she told you f
.
A. Yes, sir, going by the time that she had missed.
Q. Yon had no way of finding out t
page 50} A. No. The only way I could tell it was something out of the ordinary for her to skip like that.·
Q. She has been suffering, as Dr. Chapman said, for several years with stricture of the ureter and kidney colic?
A. Up to about three years prior to the accident.
Q. That made her naturally nervous 7
A. No, sir, she was not noticeably nervous until this accident.
·
·
Q. She has always been a frail woman Y
A. Her average weight was around 110 or 115 before the
baby came.
Q. How many children have yon Y
A. Only one.
Q. Now, the time yon approached this intersection, when
the other car approached, they were traveling at a reasonable
rate of speed, were they not f
.A. Yes, around fifteen to eighteen miles.
Q. And both of you put on your brakes and did what yon
could to avoid the accident Y
A. I did.
Q. Did Mr. Wade put on anyY
A. I d~dn't hear him put on any.
Q. He hit you. in the rear fender and the right rear wheel Y
A. Yes, sir.
Q. He did not turn your car over Y
page 51 ~ A. He turned it clean around in the street, and
made it go in the opposite direction from what it
was before.
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· Q. And you got no injury at allY

.A.. No, sir.
Q. And as far as you could see from the outward appearance of your wife, she had no injury T
A. At the time of the accident, no, sir.
MRS. J. N. M.AGGINSON,
.
a witness on behalf of the plaintiff, having been duly sworn,
testified as follows:
Examined by Mr. Davis:
Q. You have been sworn f
A. Yes, sir.
Q. You are the wife of Mr. J. N. M'agginsonf
A. Yes, sir.
Q. You liv:e in South Norfolk on Chesapeake Avenue, do
you notY
A. Yes, sir.
Q. Do you kno·w Mrs. Letler H. Peebles Y
A. Yes, sir.
Q. Mrs. Peebles also lives on Chesapeake Avenue, does she
notT
A. Yes, sir.
Q. How far do you live from her f
page 52 } A. Right in front.
Q. You live on one side of the street and she
lives on the other Y
A. Yes, sir.
Q. How long have you known Mrs. Peebles f
A. About fourteen years.
Q. Did you visit her occasionally or frequently t
A. 0 h, every night.
Q. Tha.t happened before the accident as well as after the
accidentf
.A. Yes, sir.
Q. You recall the time of the· accident, do you, Mrs. Magginsonf
A. Yes, sir.
.
Q. Prior to the accident, will you please state whether or
not Mrs. Pe·ebles performed the household work around· her
homeY
A. She did. S.he did all of it.
Q. That is the cooking and cleaning up·Y
A. Yes, sir, and looking after the baby.
· Q. Did she also care for her baby?
A. Yes, sir.
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Q. Since the accident, will you please tell the jury whether
or not Mrs. Peebles has been able to do and perform her
household duties around homeY
A. She has not been able to do anything since
page 53 ~ the accident. She has had a servant to do it for
her.
Q. · Before the accident did she have a servant there Y
A.· No, sir.
Q. -Has she been able to nurse and care for her child since
the accident Y
A. No, sir.
Q. Up to the present time f
A. No, she has not.
Q. ·Will you please state what you have observed, if anything, with reference to her nervous condition~
A. Mrs. Peebles is awful nervous and has been awful nervous since the accident, and I know lots of time I ha:ve been
there she would nearly jump out of her skin, a.nd if an automobile put on the brakes or anything that happened unexpectedly.
Q. Now, with reference to her physical condition, is she
physically stronger now or before the accident Y
A. Before she was much stronger, before the accident,
than she is now. .Sbe looks worse than I have ever seen her,
I think.

CROSS EXAJ\!IINATION.
By :Mr. Bragg:
Q. Did you visit her when she was having this colic of the
kidney and the stricture of the ureter Y
· ·
A. Yes, sir.
page 54 }- Q. ~When you would drive up and stop the automobile on those occasions would that make her.
nervous!
A. No, it would not.
Q. But it does now, you say?
A. Yes, sir.
Q. How long· do you say you have -been knowing. her f
A. About fourteen years.
Q. Do you live near he1·e?
A. Right in front of her all the time.
page 55}lows:

LETLER H. PEEBLES.

the plaintiff, being duly sworn, testified as fol-
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Examined by ~Ir. Davis:
· Q. Your name is Mrs. Letler H. Peebles 7
A." Yes, sir.
Q. Mrs. Peebles, you a.re the plaintiff in this case, are you
notf
A. Yes, sir.
Q. Mr. J. 0. Peebles, the witness that has preceded you on
the witness stand, is your husband?
A. Yes, sir.
Q. How many children have you'
A. One.
Q. And that is the little girl?
A. Yes, sir.
Q. How old is she now?
A. She will be three years this July. She will be three
years the lOth of July.
. Q. The accident in which you wer~ injured occurred on the
5th of July of last year?
A. Yes, sir.
Q. And when the aecident occurred you were in whose automobile?
.
A. My husband's automobile.
Q. And you were sitting· between your husband and ~Hss
Franklin!
page 56 ~ A. Yes, sir.
Q. On the front seat?
A. Yes, sir.
Q. And 'vhen the ears collided what happened to you 7
A. I was jammed between Miss Franklin and Mr. Peebles.
Q. And after the cars came to a standstill, where did you
go then?
A. I was taken to te doctor's office.
Q. Just following the ·accident did you suffer any pain from
the jamming, or just how did you feel at the ~ime?
A. At the time, then I was stunned, and I didn't know
how I felt.
Q. Then you were taken to Dr. Chapman's office?
A. Yes, sir.
Q. And when you arrived there how were you feeling then T
A. I was hysterical and nervous, and I began to have pain.
Q. And where did you experience the suffering or pain?
A. In my back and through my shoulders and through my
abdomen.
Q. Did you have any pain in your head at hat time Y
Mr. Bragg: Your 1-Ionor, I object to the leading questions.
The Court: I sustain the objection.
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By Mr. Davis:
Q. Did you suffer any pain anywhere else except in your
back and shoulder and abdomen 1
page 57 ~ A. Yes, sir, I have suffered pain in my head.
Q. From Dr. -Gha.pman's office you went wheref
A. To Miss Franklin's.
Q. And from there where were you taken!
A. My husband and sister-in-law took me home and put me
to bed.
Q. You liv·ed next door to Miss Franklin, on Chesapeake
Avenue?
A. Yes, sir.
Q. On the same side of the street?
A. Yes, sir.
, Q. How long were you confined to your bed f
A. About a month~
Q. At the time of the accident, will you please state whether
or not you were pregnant Y
A. I was.
Q. How long had you been in that condition at the time of
the accident Y
A. About three weeks.
Q. How do you fix three weeks, Mrs. Peebles Y
A. It would be from the time I had missed-three weeks
from the date I had missed.
Q. I will ask you to please state whether or not you had
a miscarriage Y
A. I did.
Q. As the result of the injury and shock that
page 58 ~ you received in this accident, and when did that occur?
A. Thursday morning.
Q. Thursday morning-what date f
A .. The accident was on the 5th, and that was Thursday
following the 5th.
Q. The Thursday following the 5th Y
A. Yes, sir.
·
Q. Is there any question in your mind about whether or not
you had a miscarriage Y
•
A. There is not a question. I am sure that I had one.
Q. Subsequent to the time of the accident a.nd up to the
time that you had the miscarriage, did you vomit any!
A. I was nauseated up unt~l the time of the accident, and
I started vomiting after the accident.
Q. Did you continue to vomit up to the time of the miscarriage?
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A. Yes, sir.
Q. Did you vomit after f
A. I am sure I did, but I was so sick I can't say.
Q. What effect, if any, has the accident had upon your
nervous system!
·
A. It has completely wrecked my nerves.
· Q. Now, before the accident, were you a.ble to perform your
household duties-that is the cooking and cleaning up and
keeping the house in order f
A. I done all my house work, even to my baby's
page 59 } laundry, and took care ()I the baby, and drove an
automobile whene:v:er I wanted to go, but I don't
drive a car any more.
·Q. Since the accident have you ·been able to do your household duties t
A. No, I cannot do any work.
Q. Did you have a servant before the accident f
A. No, sir.
Q. Have you had one ever since?
A. Ever since.
Q. Have you been able to care for your child since that
time?
,
A. No. Lots of times I have to send my baby away from
home because I am so nervous.
Q. What with reference to your weightY Have you lost
weight or gained Y
A. I have lost weight. I weighed around 115 or 118.
Q. At the time of the a.ccident Y
A. Yes, sir.
Q. What do you weigh now?
A. 94 pounds.
Q. When did you weigh last f
A. This morning.
Q. You weighed this morning 94 pounds f
A. Yes, sir.
Q. Have you been able to drive and operate an automobile
at all at any time since the aooidentf
page 60} A. No, I have not.
·
Q.. Before the accident you used to drive the car
some7
A. Yes, I drove my car two or three times a day.
The Court: Don't repeat what she has already testified to.
By Mr. Davis:
Q. Please state whether or not you have any d.f·:fi.culty in
sleeping at night Y
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A. Lots of nights I hav:e to take things to make me sleep.
Q. Did you have any trouble of that kind before this accident1
. A. No, sir.
Q. What affect, if any, has this accident had upon your·
menstrual periods Y
·
A. Every month I suffer so I have to go to bed for two or
three days.
·
Q. Did that obtain before you 'vere injured in this accident1
·
A. No; I had no trouble whatsoever.
Q. Please state whether or not you a.re suffering or experiencing any trouble with your back, head, shoulders or
abdomen at the present time~
.A. Yes, I do often. If I do the least work or lift my· baby"
or things like that I suffer with my back and shoulder, and I
suffer all the time with my head.
Q. In what form of suffering is it' Is it headaches, or pain,
or what?
A. Headaches and pains too.
page 61 ~

CROS'S EXAMINATION.

By Mr. Bragg:
Q. You say you have been living in Norfolk how long?
.A. In South Norfolk 16 years, I think.
·Q. How long have you been riding around in ~utomobilesf
.A. I have been riding in a car ever sinoo I have been here.
Q. 16 years?
.A. Yes, sir.
Q. And you say you drove automobiles before this acci·
dent?
A. I did.
Q. Were yon ever in an accident·before?
A. No, sir.
Q. You never were?
A. No, sir.
Q. What was there about this accident which should upset
your nervous system and put you in such condition as you
describe to the jury Y
·
A. I imagine the condition I was in and· the pain and all.
Q. You did not have a scratch or scar 1
.A. I don't think I did.
Q. Don't you know you did not? The· only damage done to
your husband's car was that it was hit at the rear wheel and
pushed around a little bitt
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A. The wheel was pushed in and the fender was pushed in
the wheel.
Q. The fender was pushed down on the wheel?
page 62 ~ A. Yes.
Q. And your husband drove the car away from
the scene of the accident?
A. I don't know about tha.t. I was not there.
Q. It was an accident of very little severity?
A. You might think so, but if you had been in it you would
· feel differently.
Q. You went with Miss Franklin and J\tir. Wade to Dr.
Chapman's officef
A. Yes, sir.
Q. Didn't 1\fr. Wade ask you, before you left the scene of
the accident, if you were· hurt?
A. I don't remember his asking me anything about it.
QL If he said that he did, would you deny it?
A. Yes, I would.
Q. Did you have any scrat-ches or scars 1
A. I do not know of any.
Q. How long did you stay at the scene of the accident?
A. I don't know.
Q. How long did you stay at Dr. Chapman's office?
A. I don't know. I can't say.
Q. When you left Dr. Chapman's office you went over to
Mss Franklin's and visited there?
A. No. Mr. 'Vade took me there, and he didn't offer to take
me home. He took me to J\tirs. Franklin's, and 1\frs. Franklin
can1e and helped me in the house.
page 63 ~ Q. How long ~id you stay there 1
A. Miss Franklin had to call my sister-in-law .to
take me home.
Q. Dr. Chapman gave you no treatment 1
A. They gave me something for my nerves.
Q. And you don't know how long you stayed at 1\irs. Franklin's home?
A. No, sir.
Q. You say you thought you were pregnant at the tin1e the
accident accident occurred?
A. I am sure I 'vas preg-nant.
Q. When was tl1e date of your last period?
A. I can't say, but it was sometime in ]\.fay.
Q. Sometime in ~Iay 1
A. Yes, sir.
Q. You told the jury just now, ~ believe, that you had
missed for three weeks?
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A. At the time being I knew the dates, and I am sure I had
missed three weeks.
Q. From the last day you had your menstrual Y
A. No. I had missed three weeks-I missed more than
that; I missed seven or eight w~eks.
Q. ·You don't remember the day in May you had your last
monthly!
A. No.
Q. But you figure from the time that this accipage 64 ~ dent occurred that you were pregnant three weeks Y
.
A. From the time my period was supposed to
be and the time I missed, I fig-ure it was three weeks.
Q. Now, Mrs. Peebles, you have suffered a great deal with
stricture of the ureter?
A. That was before my baby was born.
Q. Haven't you suffered with it since Y
A. I have not.
Q. Have you been to see Dr. Andrews about itt
A. I went because he asked me to come once a year so that
he might check me over.
Q. He did check you over this year, didn't heY
A. Yes, but I don't think he found any trouble.
Q. Did he find any stricture. there to some extent Y
A. I don't remember him finding· any.
Q. You don'tY
A. No, sir.
, Q. Did you ever see any part of this little foetus that was
as big as a grain of wheat?
A. No, I was not supposed to see it. I was so ill I didn't
know what was going on.
. Q. And the· only way you could figure you were pregnant
was because of your missing?
A. And from past experience.
Q. Yon have never had a miscarriage before Y
A.· No, but I hav:e been pregnant before.
page 65 ~ Q. As soon as you had this abortion you claim
you had on Thursday of the week following the accident, did you begin to get better Y
A. I don't know how many days it was before I began. to
get better. I was. critically ill.
Q. Now, after you had this alleged abortion, Mrs. Peebles,
when did you next menstruate Y
A. That was on the lOth of July, and around the 7th of the
next month.
Q. Around the 7th of August Y
A. I can't say for sure.
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Q. Approximately about that?
' A. I think so. I couldn't swear to that as I don't know.
Q. The accident happened ·on the 5th of July?
A. Yes.
Q. And you had your next period on the 7th of August!
A. I can't say.
Q. Could you give the jury any idea Y
A. No, I cannot.
Q. Why did you suggest just now the 7th of August Y
A. I was thinking about the time it should have ·been.
Q. Didn't you have it on the 7th of August?
A. I don't remember.
Q. Do you remember when you did have your next menstrual period Y
A. I do not.
page 66 ~ Q. You do nott
A. I tell you I was ill and I don't re1nember.
Q. But your impression is that you had it on the 7th of
August?
A. My impression is I don't remember.
Q. Your impression is now you don't re1nember?
A. No.
Q. You had some operation, some female operation, did
you not, at that timeY
·.A..That was before my baby was born.
Q. IIow long before Y
.
A. I can't say how many months, but I think 14.
Q. 14. Who performed that operation T
A. Dr. Andrews.
Q. Do you mean 14 months before Y
A. I think something around 14 months before the baby
was born.
Q. Do you object to telling the jury what that operation
was?
A. I do. It don't have anything to do with this case.
Q. Mrs. Peebles, you say your baby was born about two
years before this accident!
A. Yes.
Q. How long after you had your baby did you have your
first menstrual period 7
A. Three months.
Q. Three monthsf
A. Yes, sir.
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page 67

~

C. S. SAWYER,
a witness on behalf of the plaintiff, having been
duly sworn, testified as follows:
Examined by 1\Ir. Davis:
Q. Please state your name¥
A. C. S. Sawyer.
Q. And you live where f
A. 1214 Chesapeake .Avenue.
Q. You are pastor of the South Norfollr Baptist Church,
are yon not Y
A. Yes, sir.
Q. Ho"r long have you been pastor of the South Norfolk
Baptist Church~
A. Thirteen years and six months.
· Q. Are you acquainted with Mrs. Letler H. Peebles, the
plaintiff in this caseY
.A. I am.
Q. Are you also acquainted with her husband, J\!Ir. J. L
Peebles?
A. I am.
Q. How long have you kno'vn each of them f
A. Ever since I have been in South Norfolk.
Q. Reverend, will you please state whether you know, or
do you know their general reputation (that is, how
page 68 ~ they are generally regarded in the community
in 'vhich they live), for truth and veracity!
A. Yes, sir.
·
Q. What is it¥
A. Excellent.
Q. Would you believe each of them under oath in a matter
in which they are int-erested Y
A. I would.
(No cross-examination.)

V. L. SMITH,
a witness on behalf of the plaintiff, being duly s'vorn, testified as follows:
Examined by Mr. Davis:
Mr. Bragg: We will admit that :hfr. .Smith would testify the
same as the minister has testified.
By Mr. Davis:
Q. You are }.fr.

~-

L. SmithY
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A. Yes, sir.
Q. You are a merchant in South N orfolki
A. Yes, sir.
.
Q. How long have you resided in South Norfolk¥
A. Thirty years.
.
Q. You were born and raised in Norfolk County, were you
not?
A. Yes, sir.
Q. Do you know the plaintiff, }\lfrs. Letler H.
page 69 ~ Peebles, and her husband, l\1:r. J. 0. Peebles 7
A. ·Yes, sir.
Q. ·You live almost opposite them on Chesapeake Avenue,
do you notf
A. Yes, sir.
Q. Ho'v long have you known them, Mr. Smith~
A. About hvelve or fifteen years. I don't know: exaetly.
Q. Do you know· their general reputation in the community
in which they live for truth and veracity Y
A. Yes, sir. It is good.
Q. Would you believe them under oath in a matter in which
they are interested~
A. Yes, sir.
(No cross-examination.)

J. E. FRANI{LIN,
a witness on behalf of the plaintiff, being duly s'vorn, testified as follows:
Examined by Nlr. Davis:
Q. Your name. is J. E. ],ranklinf
A. Yes, sir.
Q. vVhere do you live~
A. 1409 Chesapeake Avenue, South Norfolk.
Q. How long have you lived in South Norfolk 7
A. Twenty-five · y-ears.
page 70 ~ Q. You are connected with the Norfolk & Western Railroad, are you not¥
A. Yes, sir.
Q. In what capacity f
A. Coach yard foreman.
Q. You live next door to l\{r. and ~Irs. Peebles, do you
notf
A. Yes, sir.
Q. The plaintiff and her husband~
A. Yes, sir.
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Q. How long have you known them, Mr. Franklin!
A. About fifteen years, I reckon.
Q. They lived at your home with you at one time, did they

notf
.
A. Ye:;, sir.
Q. Do you know their general reputation-or that is how
they are generally regarded and thought of-in the com·
munity in which they live for truth and veracity?
A. Good.
Q. Would you believe them under oath in a matter in which
they are interested Y
·
A. Yes, sir.
(No cross-examination.)
DR. C. J. ANDREWS,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

page 71 }

Examined by Mr. Davis:
Q. Please state your name.
A. C. J. Andrews.
Q. And what is your business or profession f
A. Physician.
Q. Where do you reside, doctor ·y
A. Graydon A venue, N orfolk,-929.
Q. Are you actively engaged in the practice of your profession at the present time~
A. I am.
Q. How long have you been engaged in t.he practice of
medicine?
A. 27 years.
Q. Doctor, do you specialize in any branch of your profession 1
A. I specialize in g·ynecology and obstetrics.
Q. Will. you please state what you mean by those two
branches so the gentlemen and counsel will understand Y
A. Diseases of women, and obstetricts is the treatment of
women in labor and pregnancy and afterwards.
Q. How long have you specialized in obstetrics?
A. About five or six years.
Q. And in diseases of women Y
A. The same thing.
Q. Doctor, do you know the plaintiff, Mrs. Letler H. Peeblest

•
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A. I do.
.
Q·. How long have you known her Y
A. I "\Vould say approximately four and a half.
or five years.
Q. Doctor, you heard the testimony here of Dr. Chapman,
the attending physician, who attended Mrs. Peebles, the plaintiff in this case, from the day that she was injured in this
accident on July 5th until the present time 7
A. I did.
Q. You also heard the testimony of Mrs. Peebles herself!
A. I did.
Q. Regarding the miscarriage or abortion that she testified
that she had on the Thursday following the date of accident,
which was July 51
A. Yes.
Q. I will ask you, doctor, where it has been shown and testified to, as in this case, that about two weeks prior to the
date that a lady met with an accident called on a physician,
and stated that she believed that she was preg-nant, this physician having been her family physician for some 10 or 12
years, and she had always, regularly, during his professional
experience with her, been regular in her menstrual periods.
and that, at the time of the accident, it had been three weeks
from the time that ·she would have had her regular monthly
periods, but missed them; that she was jammed in an automobile accident, sitting <>n the front seat in the middle between
two persons 'vhen two automobiles collided at an intersecting street, and it was shown or testified that the
pag·e 73 } car in which she was traveling was going between
15 and IS miles an hour and the other car was
going at a like speed or greater; that at the time of the accident this lady stated that she was stunned and was taken immediately· from the scene of the accident to a physician's office, and when she arrived there she began to become hysterical and nervous, and pains in her abdomen, shoulder, back and
head began to develop, and she was taken later on to her
home that day, the accident having occurred around 12
o'clock in the day time; that prior to the accident-

, page 72 }

Mr. Bragg: (Interposing) Mr. Davis is supposed to be
asking a question, bU:t he is stating the case.
The ·Court: It looks like he is on a hypothetical question.
Mr. Davis: Yes, sir, I am doing that to get his profes·
sional opinion.
The Court: Go ahead.
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By Mr. Davis:
·
Q. (Co'ntinuing)-that prior to the accident, while in this
preg'llant condition, she was suffering with nausea; that, after
the accident, on the day of the accident, in the afternoon, she.
was ·not only ill suffering with nausea but began to vomit,
and that she continued to vomit continually for each day and
in a very high nervous condition, suffering with severe pains
increasingly in her abdomen and head and back and shoulders, and on the Thursday following the Sunday on
page 74 ~ which the accident was had she began to flow very
. freely; what would be your opinion as to whether
or not she had suffered and experienced a miscarriage or an
abortion'1
·
A. It would be my opinion that .she had had an abortion,
and; in the absence of any other reason for it, that the accident had caused it.
Q. And it was further shown that after this flowing condition, on Thursday, that she continued to have vomiting
spells for several days and suffer pain. Would that have
any effect or change your professional opinion as to 'vhether
she had a miscarriage or an abortion~
A. No. That would not change my opinion because I would
certainly not be able to say that she 'vas not pregnant because she vomitted afterwards. Ordinarily the vomiting of
pregnancy stops when the pregnancy stops, but I could not
say that she was not pregnant because she vomited afterwards.
Q. Do you kno'v when, or about when, she· gave birth to
the present child Y
A. They have testified it was some two and a half or three
years ag·o. That is approximately correct. I did not attend
her during· that time, although I sa'v her several times.
Q. Did you have occasion to treat her professionally prior
to the birth of her child at any timeT
A. Yes, I treated her for stricture of the ureter and pyelitis. I also operated on her. I think that is the first thing
thing I did for her, though she was suffering from
page 75 ~ from both of those things at that time.
By Mr. Bragg:
Q. What did you say?
A. I don't remember whether I operated on her first, or
whether it came from pus in the urine. That has been four or
five years ago. It was sometime before she became pregnant.
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By ~{r. Davis:
Q. I will ask you from the time she gave birth to her child
to the time of this .accident, during that period did you have
occasion to render any professional service or tr-eat her with
reference to kidney trouble?
· A.. No, I have· not treated her for that. She came to see
me some time· in the last six months, I don't know ·when, but
I had told her pr-eviously when she had this obstructed ureter
she n1ust come back to have it opened once in a while, and
she came back, I must say it has been four or five months.
I am not accurate about that. At that time I found the ureter
in perfect condition. I gave her the one cystoscope and I
hadn't seen her since until here.
page 76}

'·

CROSS EXAMINATION.

By

1\fr. Bragg:
Q. Doctor, after ~fr. Davis stated the facts to you, you
sta.ted in your opinion you thought that she was pregnant¥
A.. Yes, sir.
Q. What do you base that on, doctor?
A. The fact that she had missed a period and that she had
nausea. I think in a 'voman who was previously regular-as
a matter of fact, that is usual. I think there are other
things that could be done to find out. She could haveQ. (Interposing·) None of those things 'vere doneY

lVIr. Davis: Let hiro answer.
"'\Vitness: You have asked 1ny opinion.
By ~Ir. Bragg:
Q. You are basing· your opinion on things that ought to
l1a.ve been done f
A.. No.
Q. What did you say?
A. That could be done.
Q. And they were not done in this case?
A. No, they "rere not expected to be done.
Q. Go ahead.
A. It is possible to determine the fact of pregnancy very
early, probably at the end of even three or four weeks. The
earliest test is known as the A.shiemzondk test, and a later
modification of it, the Friedman test, which we use here. That
consists of taking the woman's urine and injefltpage 77 r ing it into the vein of a rabbit, and exanlining
the rabbit f.rom 24 to 48 hours afterwards. That

62

.. Supreme Court of Appeals of Virginia.

shows changes which are almost absolute, but not absolute,
and varying about ten per cent. The other way is to wait
until the 'voman is about four or five months pregnant. Of
course a pelvic examination tells a little but not much. It tells
the appearance of the c-ervix. ·when a woman has missed
three weeks, that is again presumptive, and you can't tell
much. When the uterus is large enough, -somewhere about
five months, the X-ray will probably show the bone of the
foetus, and that is probably the next earliest evidence. The
first possible evidence that one can get with the hands is
when the baby is big enough to move, and that is about six
months or five months possibly. So the evidences I described
are the ones t>rdinarily used. ,._Phere are sometimes circumstances under which it is necessary for one to know whether
the w01nan is pregnant, and, to certainly know, one ordinarily g·oes into all that. That is in rare cas·es that these are
done. In the ordinary case, the ones I have spoken of is what,
e:verybody doos.
Q. So the only way you could determine that a woman wa~
pregnant at three weeks would be to use the test you spoke
of by taking the woman's urine and injecting it into a rabbit!
A. That is all I know.
Q. And the only way a man or a physician would know
that a woman was pregnant without such a test is when the
baby was about five months old.
page 78 ~ A. Five months old or better.
Q. So from the period of the time that she has
conceived until five months, there is no way for a physician to
determing whether s·he is pregnant except by making the testY
A. We can have an opinion about it. I was as~ed for an
opinion, I understood. There is no way that we can prove it.
Q. There are many things which would cause a lady to have
a deferred or delayed menstrual period, is there not'
A. Yes.
Q. And those delayed menstrual periods sometimes go
longer than three weeks, do they not T
A. Yes.
Q. And still the lady is not pregnanatY
A. Yes, that is true.
Q. So if Mrs. Peebles had a cold, or if she had been suffering with this pain in her kidneys, it is possible for her menstrual period to have been delayed, is it not, for three weeks Y·
A. I do not think either of those things would be likely to
delay it.
Q. But there are many things that would!

" I I-·]
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.A. Yes.

· Q. Now, doctor, Mr. Davis asked you if the manner and the

position that she was sitting· in in this car would have been
sufficient to cause an abortion; isn't it true you can perform
major operations on ladies who are pregnant and
page 79 r still they do not abort'
.
A. That is certainly so.
Q. And isn't it true you can even operate on the womb or
the uterus and not cause an abortion!
A. It certainly is true.
· Q. .So a slight little jar, as deseribed here of this accident,
is there any reason why, if she was· a healthy woman, it would
bring· about an abortion Y
A. You ask a question I can't answer. I would like to know
the answer because we know perfectly well there are people
who want to bring abortions on themselves, and do almost
everything in the world, and there are others who are anxious
to carry it, and the slightest misstep will bring it on. I think
that is a 'vell known fact to doctors and laymen and everybody
else.
Q. You spoke of performing some operation on Mrs. Peebles; what was that operation?
A. I removed an ovarion cyst. One of the mai~ things, when
she came to me, ·was because she failed to become pregnant
and was very anxious to have a child. She had a cyst on the
left ovary. I removed the cyst and afterwards treated her
for this, and she b~came pregnant about the time she was entirely well.
Q. What brought about the pus in the kidneys Y
A. I don't know that.
Q. The cyst you speak of and the pus in the kidpage 80 r neys, wouldn't it make her suffer pain y
A. She seemed to have right good nerve. I
treated her several times and she behaved very well.
Q. Wouldn't it have a tendency to make her nervous Y
A. Yes. I ,viii say her health seemed to be excellent afterwards.
Q. Now, doctor, if Mrs. Peebles had an abortion on the
Thursday following the accident, wouldn't her nausea then
cease?
A. It usually does, ·as I have just said, but it is not necessary. Yoti can have nausea from anything.
Q. If she had not ceased, what would you attribute the nausea. tof
A. I would not attribute it at ali-I mean I would not try
to attribute it unless I had to.
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Q. You \vould not do what Y
A. I would not try to attribute it. I have not examined
her, and I don't know what she had at that time. There is no
way I could express an opinion about it. If I w-ere treating
her, I would try to find out what it was. I didn't see her and
had no way of knowing what she suffered from.
By the Court :
· Q. What effect \Vould loss of ovum have in a woman who
had been pr-egnant four or five weeks!
A. I don ~t kno\V that it would have .any except disturbance
she would have in mishaps.
page 81

t By

1\fr. Bragg:
Q. So you think the loss of ovnn1 four or five
weeks would not have any effect on the patient f
A. I don't think it would have of itself unl-ess there were
some other reasons.

H. P. LANE,
a witness on behali of the plaintiff, being duly sworn, testified as follows:
Examined by 1\IIr. Davis:
Q. Mr. Lane, please state your name ..
A. H. P. Lane.
Q. Where do you live?
A. 1107 Ohio Street, South Norfolk.
Q. :.Mr. Lane, you are connected officially with the City of
South Norfolk?
A. Yes, sir.
Q. In what capacity?
A. As commissioner of the revenue.
Q. Ho:w long have yon lived in South Norfolk?
A. Thuty-five years.
·
Q. D'O you kno\v Mrs. Letler H . Peebles and her husband,
Mr. J. 0. Peebles T
A. Yes, sir.
Q. How long have you known each of them T
A. I have known Mr. P-eebles for eighteen or
page 82 r twenty years, and I have known Mrs. Peebles the
last ten or twelve years.
Q.. Do you know their general reputation (that is, how
they are gen-erally reg·arded) in the community in which
they live for truth and veracity?
·
A. Good.
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Q. Would you believe them under oath in a matter in which
they were interested Y
.l\. Yes, sir, I 'vould.
(No cross-examination.)
Plaintllf Rests.
lfr. Bragg: I 'vould like for the jury to be excused just
minute, please.

a

The Court : The jury .can retire.
Note : The jury retired from the court room.
~fr. Bragg: I make motion to strike out the evidence on
the ground that the plaintiff has wholly failed to prove that
she was pregnant, or that this accident brought abo~t an
abortion.
The Court : The motion is overruled.
Mr. Bragg: I save the point..

Note : ThP. jury returned to the court room.
page 83 ~

DR. G. B. B·YRD,
a witness on behalf of the defendant, being duly
sworn, testified as follo,vs:

Examined by Mr. Brag·g:
Q. State your name.
A. G. B. Byrd.
Q. And your profession 1
.A.. Physician.
Q. How long have you been praeticing, doctor t
A. 18 years.
Q. Do you spe~ialize in any branch of the medical profession?
A. Yes.
Q. Have you treated Mr. Wade's. family, the defendant in
this case!
A. I delivered a babv for his wife.
Q. Where are you located?
A. In Norfolk.
Q. How long have you been practicing in Norfolk?
A. 18 years.
Q. Did I ask you whether you specialized in any branch
of the medical profession Y
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A. Yes. Yon asked if I did, but you did not ask what.
Q. What!
A. Obstetrics.
Q. Doctor, you have hear the evidence in this case and the
manner in which this automobile accident occurred and the
testimony of the physicians ; can you state to this jury and
the court whether an accident ·as described here
page 84 ~ would bring about an abortion, in your opinion Y
A. Make that a little bit more clear.
Q. I say, you have heard the testimony of the medical profession, Dr. Chapman, Dr. Andrews, Mrs. Peebles and Mr.
Peebles, and they have described how these automobiles came
together and the manner in which Mrs. Peebles was sitting
between her husband and Miss. F'ranklin. Can you say, in
your opinion, whether an accident of the severity that that
appeared to be would bring about an abortion Y
A; That would depend upon whether the woman was preg·nant, or not.
Q. Well, if she was pregnant¥
A. Anything 'vould be possible, although it would be a
very slight cause.
Q. Would it be probable¥
· A. I would look for some other cause.
Q. How soon, doctor, can you determine definitely, without making the tests that Dr. Andrews described here with
the woman's urine and a rabbit, determine whether a woman
is pregnant, or not~
A. Do you mean if the pregnancy is still in the uterus Y
Q. Yes.
A. It 'vould be several months.
. Q. Is there any way for a doctor or a woman herself to
determine that she is pregnant after missing a
page 85 r period for three weeks other than those tests that
the doctor described with the rabbit Y
A. If she had an abortion, you should be able ~o make a nricroscopic examination of some of the tissue expelled from
the uterus, and you should be able to find the embryonic pregnancy in the tissue.
Q. Where there is no microscopic examination made, is
there any way you could tell Y
A. I do not know of any unless you could see the foetus
or make an examination of it.
Q. Doctor, when a lady has been regular, but would just
miss on account of a cold or some other cause) and wasn't
pregnant, wouldn't that naturally bring on some nausea Y
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Mr. Davis: I object.
The Court: I do not think that is a proper question.
Mr. Davis: In the :first place, it is leading.
By Mr. Bragg:
Q. Would it bring on nausea.
Note : The preceding question is read as follows : ''Doctor,
when a lady has been regular, but would just miss on accolmt ·of a cold or some other cause, and wasn 1t pregnant,
·
wouldn't that naturally bring on some nausea!"
By Mr. Bragg:
_Q. Would that bring on some nausea?
A. Pregnancy would not be the only cause for nausea.
Q. It would not t
page 86 ~ A. No.
Q. Y.ou hav-e other causes which bring on nausea; is that right?
A. There are other things than pregnancy which will make
a person nauseated.
Q. Is there any way for you to determine, without seeing
this little foetus, that this lady was pregnantf
A. To do what f
Q. To determine, without seeing· the foetus, that she was
pregnant?
·
A. If you do not see it, I do not see how you could tell
whether she was or not.
Q. W a.s there anything about her condition that would tell
you that other than seeing the foetus!
A. I never saw th(;) patient.·
Q. Well, if you had seen her 7
A. State that once more?
Q. I want you to tell the jury if there is any physical examination you could make of a patient, when they were three
weeks pregnant, and tell whether they were pregnant?
A. Do you mean to feel the uterus 1
Q. I don't know the examination.
A. I don't believe you could he positive from the physical examination, or 'vhether you could make some test
whether a 'voman was pregnant at three weeks, or not. I
don't believe I could..
page 87 } Q. Doctor, if she had had an abortion on July
lOth, the Thursday following the accident, how
soon after the abortion would she cease to vomit t

Supreme Oourt of Appeals of Virginia.

68'

A. They usually cease very shortly after the abortion has
taken .place.
Q. If she had not ceased very shortly after, what would
have been the treatment for her!
A. I couldn't tell you. I was not there. I would have tried
to :find some cause for it. I do not know what caused the
vomiting you speak of.
Q. It could have been other causes other than abortion 7
A. It could be possible.
Q. What effect, if any, 'vould a cyst on the ovary, or pus
in the kidney, have on the nervousness or health of a patienti
A. It usually makes them sick. They have fever and chills
and general weakness-that is from pyelitis.
By the Court :
Q. vVhat effect would an abortion have on a woman after
-a conception of four or five weeks Y
A. If the abortion were complete, I can see no reason for
her health to be affected.
Q. Would it cause any pain 1
A. Before or after Y
Q. At the time of the abortion Y
A. She would have some pain. A woman in
page 88 ~ an abortion usually has some pain.
Q. Any sickness 1
A. vVhat do you mean Y
Q. Any nausea Y
A. Very often women are nauseated in pregnancy.
Q. What effect does the conception have~
A. I don't think it would have any. If the abortion completely came away, then the woman should get as well from
that as from anything else.
By Mr. Bragg: Talk louder, doctor.
A. The Judge asked me if the effect of abortion would
have any effect on the woman's future health.
Q. How would it affect her-what would be the symptoms 1
A. I think the fact tluit she had an abortion, that she
would get over it as she would ov-er any other pregnancy.
When the uterus is empty she should come back to normal
regardless of the time.
CROSS EXA.MIN.A.TION.

By

~Ir.

Davis:

Q. The fact that 1\irs. Peebles was vomiting and suffered

1 ;
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with nausea after the abortion and flow on Thursday, that
wold not mean that sh.e did ·not have .an abortion-the fact
that she was nauseated afterwards Y
·. A. Do. you .. mean-the .fact that she continued to Qe nauseated' . . ' ..
.
.. Q...Yes. The fact that .she continued to be in a
page 89 }-. nauseated condition after the time that she is al.
.
leged to ha-ve had an abortion, that would not be
any sign that ~he did not have an abortion¥ .
.. .
. A. No ; she could have an abor.tion from some other cause.

.~ RE-DIRECT -EXAMINATION.
By Mr. Bragg:
Q. You saw Mrs. Peebles testify. on the stand; would you
consider that she was a very nervous woman 1
. .A.• .She .was. very composed on the stand, but I do not know
how she is at other times.

DR. R. M. COX,
a witness on behalf of the defendant, being duly sworn, testified as follows :
.Examined by Mr. Bragg:..
Q. Will you state your name 7
A. R. M. Cox.
Q. vVhere do you practice Y
A. Portsmouth.
Q. What do you practice f
.li.. My profession is physician.
Q. What. do you specialize inY
A. Obstetrics and pediatrics.
Q. How. long have you been practicing in Portsmouth Y
A. 12 years..
Q. You have heard the evidence in this case as
page 90 ~ to the severity of the impact between the automo. biles; would you say whether that would be sufficient to bring about an abortion if a woman was pregnant at
the time of~. thet accident Y. .
_.
· A. I would sa,y it would be most, .most unusual for such an
impact as that seems to· me to be, and .hearing it .described.,
that it would be most unusual for that to bring· about an
abortion.
Q. How soon can you ascertain, other than from the tests
as described Dr. Andrews and by Dr. Byrd, whether a
'voman is pregnant Y
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~ A. The next absolute evidence is· after the foetus has grown
sufficient to show in an X-Ray, which is five months. If we
examine a woman at two months, and the· uterus is enlarged,
and she has other signs which accompany pregnancy, we assume pregnancy, but however, we are not able to determine
the increase in size in one month to six weeks .before you can
have any idea whether the uterus is enlarged or 'vhether it
is not on direct examination.
Q. The fact that she came to see Dr. Chapman, being nauseated, would that show that she was pregnant in any way 1l
A. No, of course it would not. There are many, many
things which 'vould cause a person to have nausea.
Q. Now, if she did have an abortion on Thursday following
this accident, and was vomiting· prior to the abortion, how
soon after the abortion would that vomiting cease!
A. I think the only way that any of us W·ould
:Page 91 ~ answer that question, based on our experien~e
and what we read in text books, is that almost immediately the uterus is empty the nausea and vomiting· ceases
if the nausea and vomiting have been due to pregnancy. Naturally if the nausea perists after the uterus is empty, then
you would not expect it. If it is due to the pregnancy, it is
almost miraculous how soon it clears up.
Q. If the vomiting is due to some other cause, it would
continue?
A. Naturally you would expect it to continue if due to some
other cause.
Q. Would vomiting of two or three days have any permanent effect on the health of a patient~
A. No. sir.
Q. would vomiting for a. day or two, in your opinion, make
it necessary to give her intravenous glucose treatment?
A. If I had a patient I knew to be pregnant, who vomited
persistently for 24 hours, I would give glucose to see if it
stopped it-not because that much vomiting had produced
any serious condition but to keep her from longer vomiting
which would produce serious result if it keeps up.
Q. If the foetus as about three 'veeks old, and she had
an abortion on Thursday following the accident, was it necessary to continue the intravenous glucose treatment after
the abortion, in your opinion T
A. I can't express an opinion about that because
page 92 ~ there are so many other causes to be considered
beside the mere fact of pregnancy, and so many
things about the patient's general conditi~n, and it is impos-
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sible for some one who doesn't know her to e;xpress an opinion.
. .
.
.
. Q. Wer~ you~ court when. she. testified!
. A. Yes.
.
.
.
. Q. Did you observe her demeanor and physical condition!
. A. I could not observe her physical condition without making a physical examination. I could observe the condition of
her nervous system.
Q. What would you say about that f
A. I would say that she was very composed on the witness stand.
. Q. Doctor, is it not possible and doesn't it often happen,
that a healthy woman will sl~ip her menstrual period for three
weeks and still not be pregnant f
A. Yes, it happens right along.
Q. The skipping of a menstrual period, does that set up
nausea if she is not pregnant?
A. I would say that more than half of the patients who go
beyond the· menstrual period for any reason whatever will
begin to have nausea, and almost all those who are pregnant.
Q. Should the skipping itself bring about nausea whether
·
.
they are pregnant, or not f
A. It ·is the usual thing· when they pass their period.
Q. Doctor, she has testified, and I think Dr.
pag·e 93 } Chapman testified, that she had stricture of the
ureter and kidney colic; would the pains of the
stricture or the. kidney colic be similar to the pains in abortion 1 Could you tell one from the other?
A. The pain from a strictured ureter would be very apt to
be like the pains of a cramped uterus trying to empty itself.
It is very like the pain you get· from a stone in the ureter.
It is periodic and spasmodic. ·
Q. Now, doctor, assuming now for the sake of the argument
that she was preg'Ilant, and assuming further that this automobile accident brought about this abortion, how soon after the
·
accident would she abort 7
A. I think she would begin having pains practically immediately and have some flow inside of the first 24 hours. I
think that that would be true in the great majority of cases.
Q. So if she waited until Thursday, which was four days
afterwards, that would be unusual!
A. That 'vould be unsual.
Mr. Davis: I think that is leading and argumentative, and
I, therefore, object.
.
The Court: Objection overruled.

-------------------
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By Mr. Bragg:
. Q. I asked ~Irs ..P.eeble·s on th~ stand how soon after the
abo-rtion did she have _her next menstrual period; she said,
in answer,. th_~t she thought it was August 7th, and then again
. she said that she was in doubt about that. lf it
page 94 ~ was on August 7th, would that s~ow that she wa~
.. . . .
healthy_ and that this a!borti.on .had no. effect on her
healthY
..... -- .
. A. Ye~, sir, I think it would if her .normal- female functions
were about normal.
Q. If she had an abortion on July lOth, and she had a menstrual period on August. 7th, that would be about 28 days,
which would be a regular period, would itY
A. Yes.CROSS E;xA.MINATION•.

By Mr.- Davis:
Q. Doctor, can you state from the testimony of Mrs. Peebles and.· the testbiiony- of 'Dr.- ·chapman and the testimony
of Mrs. Jordan, that Mrs. Peebles not only. was not pregnant
but did not have an abortion on the Thursday following- the
Sunday that she met with this accident1
A. I can state that, even though it is purely a hypoth~tical
question, that I have my idea. Whether she was pregnant
and whether she had an abortion, my idea from a careful
examination of the testimony given is that. she did.not have
an abortion and was not pregnant.
.
. Q. Will you state under oath th~t she did not, as a matter
of fact!
.
. --A.. I speak under oath jt i~. _my idea that she did not.
Q. Will you state under oath, as a matter of fact, that she
did not!
·page 95 } . -A. I will state under oath .that,. as. a matter of
'fact, it is my- opinion that she did not.
..
Q. You are unwilling to state to the court, as a matter of
fact, without your opinion- --Mr. Bragg: That is not the question.
The Court: All these ex:Re:rts state their opinions. ·
Mr~ Davis : I an1 testing him out also. Stand aside. ·

I. N. '\VADE,
the defendant, having been. duly.-sworn, testified. as

Examined by Mr. Bragg t
· Q. M~. Wade, :will:youl state your name!

foll~ws:

..
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A. I N. Wade.
,
.
..
, , Q.,, By 'vhom are you employed 7
· ~\~Gulf Refining Co:repany:.
Q. Your work is over in South 'N orfollr 7 .
A. Yes," sir.
· ·
· ·
Q. On. the date of the accident you we.r~ driving 011. Ohio
,)

(Stre~t f

, '"
. .
..
~
'
• ·
1
A. · On ·Ohio Street, gotng east.
Q. In which direction w&s the Peebles car going?" · ·
A. South on J aekson Street.· _
.
. Q. How fast were the
cars being operated·at·the time
of ihe impa~, wo,uld yon say, approximately Y
. · A. At the time I was. drivj.pg going aro~d :fifpage 96 ~ teen to twenty miles.
· .. ·
., · · ·
Q. Did you slow down that speed b~fore the impact occur.red Y .
~
·•
· A. Oh, yes, sir.
· Q. I ask you then ,about how .fast were the two cars travelling at the time of the iinpaet, if you know?
A. I- shouJd judge it was then about ten miles an hour.
Q. And what part of your c·ar hit what part of 1\fr. Peeble's cart - .
._
..
· ·· ·
A. ~e -front right of my bumper. ,
Q. Hit what part of Mr. Peeble's car·?.
A. The right rear wheel of Mr~ P~eble '& car:
Q. Did it turn ~t over, .or did it do .any,seriotis damagef
A. It did -not. turn it over. - ·
.
· .
·
. , Q. Did it. knock it around any distance in. the street Y
· · A. I do-n't know whether- my ear knocked it around or
whether it was .¥r. Peeble'~ car'trying. to· ge_t out of the way.
~Q. Did you drive your car. from the sc_ene .of the· accident 1
A. I took Miss Franklin and Mrs. Peebles to Dr. Chapman's
office.
Q. Did Mr. P~ebles drive his car.awayY
.A. Yes, sir, to the garage about two block ·away.
Q. Did you inquire whether she was injured in any way f
.A. The first thing I asked, when she got out of the car,
was if there was anything wrong, and she said "No". She
'valked up the steps and met Mrs. Franklin at the front door.
Q. Did she appear to be normal when you took
page 97 ~ her to Dr. Chapman's office from the scene of the
accident?
A. She seemed to be a little excited about it.
Q. Had the excitement worn off from the time she went
from Dr. Chapman's to Mrs. Franklin's 7

two
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A. I can't say it had.

·;
I

Q. But she had no outlookMr. Davis: I object to his leading.

CROSS EX.AJ\tiiNATION.
By 1\fr. Davis:
Q. You "did not hear her then moaning and groaning in
the car when ~Ir. Angel Pierce went over there? Were you
there when he 'vent there Y
..:\.. I don't kno'v that I recall Mr. Pierce. 1\{rs. Peebles
got out of the car and assisted 1\lliss Franklin. They were
all out when I got there.
Q. Then you didn't see Mr. Angel PierceY
. A. I don't know him.
Q. I believe you say you 'vere going between fifteen and
twenty miles an hour when Y
.1\.. Before I got to the corner.
. Q. Didn't you testify that you didn't see the Peebles car
until it was rig-ht on you and you hit it? Didn't you testify
to that¥
A. Yes, sir.
Q. And that you \vere then going between :fifpage 98 ~ teen. and twenty miles an hour¥
A. Yes, sir.
Q. Where did you get the ten miles an hour?
A. I slowed down for "the intersection and started across
when I saw the road 'vas clear.

RE-DIRECT EXA.:~fiNATION.
By 1\IIr. Bragg:
Q. You had four-wheel brakes on your cart
A. Yes, sir.
Q. Were you hurt in any way Y
.A. No, sir.
The Defendant Rests.

J. 0.

PE~EBLES,

a witness on behalf of the plaintiff, recalled, testified as follows:
Examined by Mr. Davis:
,
Q. When the car you were driving was struck by Mr.
Wade's car, what did it do to your car-where did it go¥

I. N. Wade
A. It turned
facing back in
Q.
page 99 } A.
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it all the way around in the street and was
the opposite direction.
When it stopped?
Yes, sir.
INSTRUCTIONS.

PLAINTIFF''S INS.TRUOTION .A.-( Granted):
''The Court instructs· the jury that in ascertaining the
amount of da1nages that are reasonable and fair to be awarded
to the plaintiff, Letler H. Peebles, under the circumstances
of this case, as compensation for the injuries she sustained,
you can take into consideration all the injuries you believe
from the evidence she received from the said accident, and
all mental and bodily pain and suffering she has had to endure as a consequence of said injuries.
''.And if you further believe from the evidence that she
has not fully recovered from said injuries, and· that she still
suffers from them, and will continue to do so, then you may
also take into consideration, in assessing damages, such pain,
suffering and inconvenience as you believe from the evidence ·will naturally, reasonably and probably result to her
in the future as a consequence of the injuries.''
~Ir. Brag·g: I object and except to the g-ranting of Instruction .A asked for by the plaintiff in that the Court tells the
jury "in ascertaining the amount of damages that are reasonable and fair to be awarded the plaintiff",
page 100 }- the w·ording of this instruction is misleading and
will give to the jury or lead the jury to. believe
that the Court expects the jury to find for the plaintiff. This
instruction is improper and should not be given in this case.
INSTRUCTION NO. 4-(Granted):
'' Thme Court instructs the jury that it has been heretofore established that the accident was due to the negligence
of the defendant; that they must now consider what damag·es must be awarded for the injuries, if any, which it has
been shown by the preponderance of the evidence were caused
by said accident.''
INSTRUCTION NO. 1 FOR THE DEFENDANT-(Refused as offered) :
"The Court instructs the jury that the basis of this suit

·'·
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is tliat the defendant's hegligenc~ caU:sed the injuries complained of. You cannot infer that her injuries were caused
by the defendants' ·negligence from· the mere fact- that -the
accident occurred. On the contrary, ,t;h.e presumption is that
her said injuries were not caused from· this ·accident.·
·
.. ..
-·· .. ..
''Th_e burden of proving this case by a preponderance of
the evidence rests upon the plaintiff throughout the whole
case~ aria app,lie~ at every stage thereof, and uhless you believe from the e\"idence that the plaintiff lias sustained that
burden you must· find for the defendant.
·

F--·

"If you believe froni the evidence· that she received no injuries, or the miscarriage or abortion
might have been caused by poor health, or in any other manner,· or from any other ·cause- ·other than the accident, or· that
she received no injuries, then you must find a verdict for
the defendant.
· .-

page 101.

as

. "It; aft€:r· hearing all the eVidence, you. are doubtful
to whether or bot she received· any injuries or that the miscarriage or abortion was caused by the accident, and you believe it is just as probable that she received no injuries,
that· the· abortion or miscarriage was not caused ·by the ~ac
cident as that it Was, then Y,Otr must find for the defendant.,.,

or:

'

Mr. Brag·g: I object ~nd except to the modification of the
Instruction No. 1 by the ·Court in which he inserted '' Un.less and until the contrary is- proven..,,. · ·
· ·· · · · · · ·
The instruction, in its original: form; was correct.

INSTRUCTION

NO. I
·( Gr.anted as modified) :

FOR

THE. .DEFENDANT-

'' The Cpurt instructs the jrli,r that the ·b~sis of this suit is
that the ·- def~ndant 's negligehce caused the 1njutie·s com..:
plained of. · You cannot infer that her injuries were caused
by the defendant's negligepce· from the mere fact that the
accident occurred. On the contrary, the presumption is that
her said injuries were not caus·ed from this accident unless and
until the contrary is proven.
·
''The burden of proving this case by a preponderance
of the evidence rests upon the plaintiff throughpage 102 ~ out the whole case and applies at every stage
thereof, and unles:; you believe from the evidence
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that the plaintiff has sustained that burden you must find for
the defendant.
''If you believe from the evidence that she received no in-:juries or the miscarriage or abortion might have been caused
by poor health, or in any other manner, or from any other
cause. other than from the accident, or that she received no
injuries, then you must find a verdict for the defendant.
''If, after hearing all the evidence, you are doubtful as to
whether or not she received any injuries, or that the miscarriage or abortion was caused by the accident, and you believe
it is just as probably that she received no injuries or the
miscarriage or abortion was not caused by the accident as
that it was, then you must find for. the defendant.''
1vir. Davis: I want to except to the granting of Instruc-

tion No. 1 on the ground that it is misleading and calculated
to confuse the jury, and does not correctly state the law.
DEFENDANT'S INSTRUCTION NO. 2-(Granted):
''The Court instructs the jury that if you believe from the
evidence that the plaintiff's nervous condition may just as
probably be attributed to the pain and suffering caused from
the stricture of her ureter, or kidney colic, or some cause other
than the accident, then you cannot consider her
pag·e 103 ~ present nervous condition in fixing the amount of
her damages, in case you should determine under
the evidence to :find a verdict in her favor."
DEFENDANT'S INSTR.UCTION F-(Granted):
''The Court instructs the jury that there is no evidence
of permanent injury to Mrs. Peebles."
INSTRUCTION 3-D, OFFERED BY THE DEFE,NDANT(Refused):
''The Court instructs the jury that there was just as hig·h
an obligation just as great a duty resting upon ,]yir.
Peebles, the driver of the car in which ~Irs. Peebles 'vas riding along Jackson Street, to keep a lookout for automobiles
and avoid placing· his car in danger as there was on the
part of M.r. 'Vade, the defendant, to keep a lookout for lVIr.
Peebles' car. If you believe from the evidence that Mr.
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Peebles, in driving his car, did not use reasonable care and
precaution for the safety of the occupants of his ear while
driving along Jackson Street, and that such omission on the
part of ~1:r. Peebles was the sole cause of the accident, then
you should :find for the defendant.''
:Nir. Bragg: I object and except to the refusal of the
Court to grant Instruction No. 3-D, on the ground to a caso
of this kind and should have been g·iven. lt was given and
confirn1ed by the Snprenw Court in the case of
page 104 ~ B. & 0. vs. Mcl(enzie, Sl~Va. P. 71.
page 105

r

After the instructions 'vere read to the· jury
and the case had been argued 'by the attorneys for
the litigants and the jury was ready to leave the box, the attorneys for the defendant suggested to the Court privately
and the Clerk of the Court that the Clerk tear the v-erdict
of the jury, written at a former trial from the cover of
the notice of motion or that he give the jury another paper on
which to write their verdict. The Court refused these requests and took the notie.e, of motion, on 'vhich the verdict of a
formed jury had been written, and folded it that the verdict
mig·ht not be seen, and put a paper clip and a rubber band on
the said notice of motion and stated to the jury that the
Court 'vould give them this paper with instructions not to
open it and read ·what 'vas on the n1side; that he felt he could
trust the jury to that extent.
The attorneys for the defendant objected and excepted
to the action of the Court and also objected and excepted to
the Court giving the jury the notice of 1notion with a verdict
of a former jury written on it.
page 106

r

B·efore the jury left the box the Court again
stated that it had been decided that the neglig·ence of the defendant was the proximate cause of the accident; the question before them wa." how much the plaintiff
was to recover in damages.
To this statement, made by the Court to the jury, the defendant's attorneys again objected and excepted.
page 107

~

JUDGE tS CERTIFICATE.

I, C. ,V. Coleman, Judge of the Circuit Court of Norfolk
County, Virginia, 'vho presided over the foreg·oing trial of
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Letler H. Peebles versus I. N. Wade, do certify that the
foregoing is a true and correct copy or report of the t,estimony and other incidents of the said trial, tried in the· Circuit Court of Norfolk County, ,Virginia, on 1Yiay 31, 1932, and
J nne 1, 1932.
And I further ~ertify that the attorney for the plaintiff
had reasonable notice in writing of the time and place when
said report of the testimony and other incidents of the trial
·would he tendered and presented to the undersigned for
verification.
Given under my hand this 16th day of August, 1932, within
sixty days of the time in which the judgn1ent complained of
was rendered.

C. W. COLEMAN,
Judge of' ,the Circuit Court of Norfolk
County, Virginia.
page 108

~PLAINTIFF'S

BILL OF EXCEPTION NO.

"A".
Be It Remembered, That at the trial of the ~ase the jury
returned a verdict in favor of the plaintiff against the defendant, in the amount of $2,750.00 with interest from July
9, 1932, and the defendant moved to set aside said verdict
on various grounds fully set forth in the defendant's Bill of
Exceptions. The Court 'vas of the opinion that the verdict
of the jury "ras excessive to the extent of $1,250.00 and required the plaintiff to remit ~he amount of $1,250.00 of its
recovery as ascertained by the verdict of the jury, which
remi ttur was accepted by the plaintiff in open Court under
protest. The plaintiff excepted to the action of the Court
in requiring it to remit the amount of $1,250.00, with interest from July 9, 1932, of its recovery as ascertained by
the verdict of the jury: upon the following grounds:
1st. That there was ample evidence to support the verdict of the jury and judgment should have been entered
thereon.
2nd. Since there was ample evidence to support the verdict of the jury, the determination of the amount of the verdict was a question entirely within the province of the jury
and should not be interfered with by the Court.

80
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3rd. There being evidence to support the verdict of the
jury in the amount of damages found by them, the Court
should not undertake to substitute its judgment for that of
the jury, even though the Court might be of opinion that, if
acting as a member of the jury, it 'vould have determined a
diffe:r:ent amount.
page 1'09

~

The plaintiff tenders, this, its Bill of Exception No. "A'', and prays that the same may be
signed, sealed and made a part of the record in the caus~
which is accordingly done, this 16th day of August, 1932,
within sixty days from the time at "rhich the final judgment
was entered in said cause and after written notice to defendant to tender of this Bill of Exception.

C. \V. COLEMAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
page 110
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.State of Virginia1
·County of Norfolir, to-wit:

I, A. B. Carney, Clerk of the Circuit Court of Norfolk
County, State aforesaid, do hereby certify that the foregoing
is a true transcript from the records in the case named, together with c~py of certi:ficates of exception certified by the
Judge.
.
I further certify that said transcript was not made up
and completed until the plaintiff and the defendant had due
notice of the making of the same as required by law.
Given under my hand this the 26th aay of August, 1932.
~/

A. B. CARNEY,~ C~k,
By V. ·C. RAND.AIJI;,

Deputy Clerk.
A Copy-Teste :

H. STEWART JONES, C. C.
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