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such terms and conditions and in such manner as my said 
Trustee, in its absolute discretion, may deem best; provided, 
however, that in the event of the sale of the premises No. 
1711 Grove A venue, or of the premises No. 1815 Grove Ave
nue, during my lifetime, my consent thereto shall be first ob
tained, and evidenced by my uniting in the execution of the 

... de-cd of conveyance thereof; 
page 12 And provided further that, in no event shall the 

lessor or purchaser of any of said parcels of real 
estate be in any wise oblig·ated to see to the proper applica
tion of the rents or purchase money and/or avails of any 
such sale or exchange of any of said parcels of real estate; 

6. To invest and reinvest the proceeds of any such sale or 
cxcbang~ of real estate, either in other real estate, or in first 
mortgage real estate secured notes; and to either hold in their 
present form of investment and/or to sell, invest and rein
vest and, from time to time, to change the investment, of said 
personal property, constituting a part of the said trust es-
tate; _ _ 

7. Upon the death of me, and said Anna R. Stone, and after 
the payment of all my just debts and funeral expenses, (in-:
cluding a commission to my said Trustee of two and one-half 
per cent, (2112%) upon the then value of said entire trust 
tate) I do direct and require that my said -Trustee, the said 
Virginia Trust Company, shall divide all the rest, rcsiduP 
and remainder of said trust estate into two equal parts or 
shares, and shall have and hold the same, and shall dispose 
of the· income and principal thereof as follows: 

(a) It shall pay over the net income arising from one such · 
equal part or share to my son, John L. Stone, should he sur
vive me, for and during the term of his natural life, and at 
his death, ( or at my death, should he not survive me) to pay 
and deliver over the principal of such part or share, dis-

. charged of all trust, to and among his children, 
page 13 r in equal shares, the issue of any deceased child of 

his to take the parent's share by right of repre-
sentation; · 

(b) To pay over the net inco.me arising from .the other -
such equal part of share to my son, the said Robert ,V. Stone, 
should he survive me, for and during the term of his natural 
life, and at death, ( or at my death, should he not survive 
me) pay and deliver over the principal of such part or share, 
discharged of all trust, to and among; his children, in equal 
shares; the issue of any deceased child of his to take the 
parent's slmre by rig·ht of representation; 
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( c) And in the event that either of my said sons shoul~ 
die without leaving issue, then I do direct that the share or 
part of said trust estate which otherwise would have been 
paid and delivered over to his issue at his death, as afore
said, shall, at the death of such son, be paid and delivered 
ove_r, discharged of all trust, to his brother, should his 
brother survive him; and if not, then such share or part shall 
be paid and delivered over, discharged of all trust, to the 
children of such brother, in equal shares ; the issue of any 
deceased child of his to take the parent's share by right of 
representation; 

( d) and I, the said Anna R. Stone, do particularly charge 
and direct, and the right of my said sons respectively to have 
and receive the income provided for them in the foregoing 
trusts is conditioned as follows: That neither of my said 
sons shall assign, anticipate or alienate the said income to 
which they are respectively entitled, under the · preceding 

· trusts, or any part thereof; and that the same shall 
page 14 ~ not be subject to attachment, seizure or sequestra-

tion by their creditors, by a:riy legal process or pro
cedure whatsoever; and that if, at any time, either of my 
said sous shall attempt to assign, anticipate or alienate said 
income, or any part thereof, or shall become a bankrupt, or 
an attempt shall be made by any creditor of either of my 
said sons to attach, seize or sequetrate said income, then the 
right of such son to receive such income shall thereupon ab
solutely cease for the remainder of his life, and the said Trus
tee shall thereupon apply the same for the support, mainte-
nance and benefit of such son, in any · 
manner it may deem best, and the expenditures of the Trus
tee for such purposes shall not be subject to· dispute or ques
tion by such son, or uny any person whatsoever; 

8. The said Virgfoia Trust Company, party of the second 
part, hereby accepts the said trusts, and covenants that it 
will execute the same with all due fidelity, it being expressly 
understood and stipulated, however, that it shall not be held 
accountable or liable for any mere error of judgment in the 
execution of said trusts, or any of them; and it is further ex
pressly understood and stipulated that if, at any time here
after, it, the said party of the second part, desires to re
linquish the trusts hereby created, and to be released and re
lieved therefrom, then, by and with the consent of the said 
narty of the first party, evidenced by a writing under her 
hand and seal, it may re-convey the said real estate (and/or 
Ruch thereof as may not heretofore been sold or exchanged) 
to the said party of the first part, and transfer and deliver 
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over to _her such personal property as may then be 
page 15 ~ held in trust hereunder, and thereupon it, the said 

party of the second part, shall be released and re
lieved and discharged of and from all further duties and 
obligations- h~reunder; 

IN TESTIMONY WHEREOF, the said party of the first 
part has hereunto set her hand and seal, and the said party 
of the second part has caused this instrument to be signed in 
its name and on its behalf by its Vice-President, and its cor
porate seal to be hereunto affixed and attested by its Secre
tary, the day and year first hereinbefore written: 

Attest: 

(Signed) Ai.\fNA ROBERTA STONE (Seal) 
VIRGINIA TR.UST COl\IPANY 

by 
(Signed) ·wALKE.R SCOT-T 

Vice-President 

(Signed) L. D . .A.YLETT 
Secretary 

State of Virginia, 
City of Richmond, to-wit: 

I, J. M. Carter, Jr., a Notary Public; within and for the 
City aforesaid, in the State of Virginia, so hereby certify 
that Anna Roberta Stone, whose name is signed and whose 
seal is affixed to the foregoing writing, bearing date the 14th 
day of August, 1924, has ackno,vledg·ecl the same before me, 
in my City aforesaid; and I do further certify that Walke1· 
Scott and L. D. Aylett, whose names, as Vice-President and 
Secretary, respectively, of the said Virginia Trust Companv, 
are sig·ned to fhe foregoing· writing, severally acknowledg;d 

the same before me, in my City aforesaid; and I do 
page 16 ~ fm;{her certify that my term of office expires the 

21st clay of November, 1927. 
Given under my hand this 14th day of August, 1924. 

(Signed) .J. l\L CARTER, JR., 
Notary Public. 

page 17 ~ KNO,Y ALL ME.N BY THESE PRESENTS, 
That I, Robert Ware Stone, son of the late Anna 

Roberta Stone, deceased, for reasons satisfactory to myself 
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and which are known to my children, do hereby forever re
nounce and disclaim all m, life right, title, interest and estate 
in and to a ·certain trust created by and set forth and con
tained in a certain ''Deed and !Trust Agreement'' from Anna· 
Roberta Stone to Virginia Trust Company of Richmond, Vir
ginia, Trustee, bearing date on the 14th day of August, 1924, 
and,all right, title, interest and estate of whatsoever nature, 
whether in law or in equity, which may have been granted 
to me or set up and created for my bene.:fit in and by the said 
"Deed and Trust Agreement". And I do renounce and dis
claim, forever, each, every and all payment or payments of 
any portion or share of the income of the said trust, or any 
interest therein which may be sought to be paid to me in ac
cordance with any right, title, interest and/or estate which 
I had or to which I :was entitled at any time before the exe
cution of this instrument, it being my intention to terminate 
my life right, title, interest and estate in and to the said 
trust and to eliminate any particular estate of whatsoever 
:aature which I may have in the said trust as effectively as 
would my death terminate and eliminate the same. 

In witness whereof, I hereunto set my hand and seal this 
6th day of January, 1940. · 

page 18} 

Virginia: 

(Signed) ROBERT WARE STONE (Seal) 

(1940 2d February Rules-Filed.)-

In the Law and Equity Court, Part II, of the City of Rich
mond. 

Dorothy Stone Blackwell, et als., 
v. 

Virginia Trust Company, et als. 

AN.S-WER OF ROBERT ,v ARE STONE. 

The answer of Robert Ware Stone to a certain bill of com
plaint exhibited against him and others in the Law and Equity 
Court, Part II, of the City of Richmond, Virginia, by Dorothy 
Stone Blackwell and others. 

For answer to the said bill of complaint or to so much 
thereof as he is advised that it is material that he should 
nnswer answers and says : 
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That he has executed a certain renunciation instrument 
bearing date on the 30th day of N8vember, 1939, a true copy 
is attached to the said bill of complaint, marked '' Exhibit 
C ''; that "the matters, facts, allegations and averments con
tained in the said bill of complaint are true and that this re
spondent, joins in the prayer of the said bill of complaint. 

And now having fully answered the said bill of complaint 
this respondent prays that he may be hence dismissed with 
his proper costs in this behalf expended. 

ROBERT \-V ARE STONE, Respondent. 

WILLIAM OLD, Coui1sel. 

page 19 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, Part Two, 

held on the 9th day of M:arch, 1940. 

Dorothy Stone Blackwell, et als., Plaintiffs, 
against 

Virginia Trust Company, et als., Defendants. 

IN CHA:NCERY. 

It being represented that the defendant, Mary Frances Stone, 
is an infant under the age of twenty-one years, the Court 
doth assign Stuart A. Eacho, a discreet and competent attor
ney at law practicing at the bar of this Court, as her guardian 
ad liteni to defend her interest herein. And thereupon came 
the said Stuart A. Eacho, guardian ad liteni as afore said and 
by leave of Court filed the answer of the said inf ant clef end
ant by him as guardian ctd litem, and by consent, this cause is 
docketed and set for hearing as to the said infant defend
ant. 

page 20 ~ 

Virginia: 

( 1940 March 9th-Filed.) 

In the Law and Equity Court, Part II, of the City of Rich
mond. 

Dorothy Stone Blackwell, et als., Complainants, 
v. 

Virginia Trust Company, et als., Defendants. 
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.A.i,SWER. 

The joint and separate answers of Stuart A. Eacho, guard
ian ad lit em for the infant defendant, :Mary Frances St(>ne, 
and the answer of the said infant defendant, Mary Frances 
Stone, by Stuart A. Eacho, her guardian ad litem, to a cer
tain bill of complaint exhibited against the said l\Iary Frances 
Stone and others in the Law and Equity Court, Part II, of 
the City·of Richmond, by Dorothy Stone Blackwell and others. 

For answer to the said bill of complaint or to so much 
thereof as these respondents are advised that it is material 
that they should answer, answers and says: That the said 
guardian ad litem is not advised as to the matters and facts 
set forth in the said bill of complaint, and the said infant de
fendant by her guardian ad lit em, answers and says that be
ing an infant under the age of twenty-one years, she knows 
nothing of the matters and facts contained in the said bill 
of complaint, and that she com.mends her interests to the 
protection of the court and prays that no decree may be en
tered to the prejudice of her interests, and now having an
swered they pray, etc. 

page 21} 

STUART A. EACHO, 
Guardian ad litem. 

:MARY FRA'NOES STONE, 
By l\IARY FRANCIS STONE, 

Her guardian a,d litem. 

pag·e 22 } Aud at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, Part Two, held on 

the 1st day of April, 1940. 

This day came the defendant, Virginia Trust' Company, 
Trustee, and by leave of Court filed its demurrer to the plain
tiffs' bill, and the plaintiffs joined in the said demurrer, and 
the same is set down for argument. 

page 23} (1940 April 1st-Filed.) 

Virginia: 

In the Law and Equity Court, Part II, of the City of Rich~ 
mond. 



26 Supreme Court of Appeals of Virginia 

Dorothy Stone Blackwell, Margaret Stone Wilkinson, Robert 
Joseph Stone, 

v. 
Virginia Trust Company, a domestic corporation, Rob.ert 

Ware Stone, John Letcher Stone, Herbert Stone, l\farian 
Stone, ·Wilbur Stone, John Letcher 'Stone, Jr. and Mary 
Frances Stone, an inf ant under the age of 21 years. 

DEMURRER. 

· The demurrer of Virgii1ia Trust Company, Trustee unde1· 
the deed and trust agreement with Anna Roberta Stone, dated 
August 14, 1924, to the bill of complaint of Dorothy Stone 
Blackwell, Margaret Stone W'illdnson and Robert Joseph 
Stone, plaintiffs. 

This defendant says that the bill filed in this cause is not 
sufficient in law, and especially in that: 

1. The renunciation by Robert ·ware Stone cannot be ef
fective, as under the deed and trust agreement he has no es

tate which can be renounced. 
page 24 ~ 2. The deed and trust agreement creates a trust 

which is, in its very nature, indestructible until the 
death of Robert Vf are Stone. 

3. The interests of the remaindermen cannot in any event 
be accelerated, as the deed and trust agreement manifests, 
by its terms, an intention of the creator which will be more 
nearly accomplished by the continuance of the trust without 
such acceleration. 

page 25 ~ And at another day, to-·wit: At a Law and Equity 
Court of the City of Richmond, Part Two, held 

on the 31st day of May, 1940. 

This cause came on this day to be heard upon the bill of 
complaint taken for confessed as to John Letcher Stone, H cr
bei·t Stone, Marian Stone, Wilbur Stone and John Letcher 
Stone, Jr., they having failed to appear and answer, plead 
or demur, upon the demurrer of the Virginia Trust Com
pany, Trustee, the answer of Robert Ware Stone uniting in 
the prayer for relief, the answm· in proper person of Mary 
Frances Stone, an infant over the age of fourteen years~ thi::; 
day filed by leave of Court and the answer of Stuart A. Eacho. 
guardian ad litem. of Mary Frances Stone, an infant, to all 
of which answers the plaintiffs replied generally, and was 
argued by counsel. 
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On consideration whereof, the Court proceeding first to pass 
upon the demurrer, for reasons set forth in writing and now 
made a part of the record, is of the opinion that so- much of 
the bill as prays for a division of the trust subject into two 
parts is sufficient in law and doth overrule the demurrer to 
the said bill. 

And the Court now proceeding to pass upon the merits of 
the case., upon the bill and answers, is of the opinion for rea
sons above referred to and made a part of the record, and 
doth adjudg·e, order and decree that the plaintiffs are not en-

titled to have their remainder in the one-half in
page 26 ~ terest of Robert Ware Stone in the trust subject 

accelerated and paid over to them at this time, but 
that the Virginia Trust Company, as Trustee aforesaid~ shall 
continue to pay to Robert Ware Stone until his natural death 
the net income arising from his one-half interest in said trust 
estate. · 

The Court is further of the opinion that the plaintiffs at 
present have no standing· in Court and no right to insist on 
a division of the trust estate, yet, inasmuch as the answer of 
Robert Ware Stone unites in all of the prayers for relief con
tained in the bill, his prayer should be recognized and doth 
adjudge, order and decree that the Virginia Trust Company, 
Trustee under the Deed and Trust Agreement dated the l 4th 
day of August, 1927, more particularly referred to in the bill, 
do proceed with convenient speed to divide the trust estate 
into two equal parts or shares and hold and dispose of the 
same as directed in paragraph 7, clauses (a), (b), (c) and 
( d) of the said Deed and Trust Agreement. 

page 27 ~ 

Virginia: 

( 1940 ~fay 31st--Filecl) 

In the Law and Equity Court of the City of Richmond, Part 
Two 

Dorothy Stone Blackwell, et als. 
V. 

Virginia Trust Company, et als. 

" MEMORANDUM BY THE COURT UPON A DEMURRER 
BY THE VIRGINIA TRUST COMP ANY 

The bill alleges that Anna Roberta Stone entered into a 
r•ertain deed and trust agreement with the Virginia Trust 
Company which provided for a life estate in Anna Roberta 
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Stone in the income from the property which was the subject 
matter of said deed, and upon her death, the property should 
be divided into two equal shares or parts to be held and dis
posed of as follows : 

•' (a) It shall pay over the net income arising from one 
such equal part or share to my son, John L. Stone, should he 
survive me, for and during· the term of his natural life, and 
at his ¢leath, ( or at my death, should he not survive me) to 
pay arid deliver over the principal of such part or share dis
charged of all trust, to and among· his children, in equal 
shares, the issue of any deceased child of his to take the 
parent's share by right of representation; 

"(b) To pay over the net income arising from the other 
such equal part of share to my son, the said Robert W .. Stone, 
should he survive me, for and during the term of his· natural 
life, and at death ( or at my death, should he not survive me) 
pay and deliver over the principal of such part or ·share, dis
charged of all trust, to and among his children, in equal 

shares ; the issue of any deceased child of his to 
page 28 ~ take the parent's share by right of representation; 

"(c) And in the event that either of my said 
sons should die without leaving issue, then I do direct that 
the share 01· part of said trust estate which otherwise would 
havP been paid and delivered over to his issue at his death, 
as aforesaid, Hhnll, at the death of such son, be paid and de
livered over, discharged of all trust, to his brother, should his 
brother survive him; and if not, then such share or part shall 
be paid nnd cfolivered over discharged of all trust, to the 
children of imeb brother, in equal shares; the issue of any 
deceased child of his to take the parent's share by right of 
l'epresenta tion; 

'' (d) And I, the said Anua R. Stone, do particularly charge 
nnd direct, and tlie right of my said sons respectively to have 
and receive the income provided for them in the foregoing· 
tnu:it is conditioned as ·follows: That neither of my said 
sons shall assip:n, anticipate or alienate the said income to 
which they are respectively entitled, under the preceding 
trusts, or anv part thereof; and that the same shall not be 
subject to nttachment, seizure or sequestration by their cred
itors. by any legal process or procedure whatsoever; and 
that if, at any time~ either of mr said sons shall attempt to 
assi~·n. anticipate or alienate said income, or any part thereof, 
01· shall l1ecome a hankrunt, or an attempt shall be made bv 
nny creditor of either of my said ~ons to attach, seize or 
Reqnestratc said income, then the rig:ht of such son to receive 
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such income shall thereupon absolutely· cease for the re
mainder of his natural life and the said trustee shall there
upon apply the same for the support, maintenance and benefit 
of such son, in any manner it may deem best, and the ex
penditure of the trustee for such purposes shall not be sub
ject to dispute or question by such son, or any other person 
whatsoever;'' · 

The Virginia Trust Company ,vas a party to said instru
ment and accepted the trust and covenanted to execute the 
same with all due fidelitv. 

The said Anna Roberta Stone, the creator of the trust and 
the first life tenant, has departed this life. Both the said 
John L. Stone and the said Robert W. Stone, the parties men
tioned in clauses (a) and (b) above quoted, are living and 

each of them has children living. 
page 29 ~ Subsequent to the death of .Anna Roberta Stone, 

the creator of the said trust quote_d from above, 
Robert Ware Stone, who is the same as Robert W. · Stone 
named in clause (b), under his hand and seal executed an 
instrument dated the 6th day of J anuury, 1940, in which he 
forever r~nounced and disclaimed all right, title, interest and 
estate in and to the said trust created i.n the instrument above 
referred to whether principal or interest, reciting that it was 
his intention to eliminate any particular estate of whatever 
nature which he might have in the said trust as effectively as 
llis death would terminate and eliminate the same. 

Prior to the execution of this so-called renunciation and 
disclaimer, the said Robert Ware Stone for some years had 
accepted the said trust and received his share of the income 
a rising· therefrom. 

This bill is filed by Dorothy Stone Blackwell, :Margaret 
Stone ,vmrinson and Robert Joseph Stone, three of the four 
childre11 of Robert Ware Stone. Thev make as defendants 
the Virginia Tmst Company, Robert Ware Stone, John 
Letcher Stone. Herbert Stone, Wilbur Stone, Marian Stone, 
and ,Jolm Letcher Stone, Jr., the last four being the children 
of the .John Letcher Stone mentioned in clau~e (a) of the 
trust. The bill also names as a defendant, Mary Frances 
Stone. an infant under the age of twenty-one years, who is 
the sister of the three complainants. 

Th~ bill alleg·es that bv reason of the said renunciation and· 
rlisclaimer, Ro,bert Ware· Stone has terminated and eliminated 
l1is particular estate in one-half of the property named in the 

trust, and that this lmlf of tl1e estate now stands 
png-e 30 ~ in the same position it would be had he died. They 

claim that said renunciation and disclaimer has 
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accelerated the estate in remainder to his children and that 
they are now entitled to have the Virginia Trust Company 
pay over to the complainants and their sister, Mary Frances 
Stone, the principal or corpus of one-half of the ,mid estate 
embraced in the trust agreement. They allege that they have 
delivered a c9py of the renunciation to the Virginia Trust 
Compauy·ihd made demand upon it to tum over to them the 
said estate· .and that said demand has been refused. The 
prayer of the bill is that the Virginia Trust Company, Trus
tee, be directed to divide the trust into two equal parts and 
deliver to the children of Robert Ware Stone their inter
ests. 

The Virginia Trust Company demurs to the said bill, and 
the gTound for its demurrer sets up that the renunciation by 
Robert "rare Stone is not effective as he has no estate which 
can be renounced, that the trust created in the said instru
ment is h1destructible until the death of Robert ·ware Stone, 
and that the interests of the remaindermen cannot be ac
celerated as the instrument itself shows an intention of the 
creator to continue the trust without acceleration. 

In the solution of this problem, there is involved the law 
bearing· upon conting:Pnt remainderg, the doctrine of accelera
tion, the consttuction of the instrument creating· the trust, 
and, to a slight extent, the law of spendthrift trust~. 

In their zeal and diligence, counsel have brought 
pag-e 31 ~ to the Court's attention many cases from other 

states. In t11e view taken by the Court, secondary 
authority is hardly necessary. The decisions of our own 
Court and the statute law of Virginia settle every question 
involved. 

The law will be found in: 

Code of Virginia, ~5153 
Code of Virginia, ~5157 
Comvton v. RixeJJ'.c; Exor .• 124 Va. 548 
America.n Nat'l Bank v. Chap-in, mo Va. 1 
Sherir:lan v. Krouse, 161 Va. 873 

The first question to be decided is wl1en does the remainder 
(after the termination of the life estate of Robert W. Stone) 
vest. And inseparabfo from this question is who are the 
parties that fit tl1e description of those to whom this remainder 
was given. 
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(1) 

Code Section 5153 reads: 

"Every limitation in a deed or will contingent upon the 
dying of any person without heirs, or heirs of the body, or 
issue, * * * shall be construed a limitation to take effect when 
such person' shall die not having such heir or issue * '*' * liv
ing at the time of his death, or born to him within ten months 
thereafter, unless the intention of such limitation be other
wise plainly declared on the face of the deed or will creating 
it.'' ( Italics supplied.) 

Applying this statutory rule, it becomes necessary to await 
the death of Robert vV. Stone to determine who are his chil
dren. At present he has four. vVho can say that at his death 
there will not be five, six, seven or even more children of Rob
ert W. Stone to share this remainder. How would these after
born children receive their shares if the Court should now pay 

the entire share over in equal parts to the four ... 
page 32 ~ children now in esse? 

vVho can say that at the death of Robert W. 
Stone there will be any issue of his surviving? In such an 
event or contingency, this share would, under clause ( c ), pass 
to John L. Stone· or his children. · 

In addition to the rule cited in Code Section 5113, the lan
guage of clauses (a), (h) and (c) plainly" shows the descrip
tion of those who take the remainder can only be found at 
the deatl1 of Robert W. Stone. 

The remainder after the termination of the particular es
tate of Robert ,v. Stone is a contingent one-conting·ent in 
two aspects, namely; (a) that he should leave more children 
than the present four now in esse, and (b) that he might sur
vive all llis issue. 

As said ill Compton v. Rixey's Exor., .c;uprt.i, tnem can be 
no acceleration of a contingent remainder until the happen
ing of the contingency. True, where the contingency is the 
death of a life tenant, the courts have been liberal in holding 
that whatever terminated the life estate is equivalent to the 
death of the life tenant. But this is based upon the 'presumed 
jntention of the testator, and if such intention is not war
ranted by the langua.~;e of the will, construed in the light of 
Rurrounding circumstances, acceleration will not be per
mitted. 

Tl1e Court in that case said that acceleration has been most 
frequently allowed in those instances where the widow has 
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renounced the provisions of her husband's will and in lieu 
thereof claimed what the law allowed her, thereby disturbing 

his scheme of distribution and disappointing other 
page 33 ~ ..b~neficiaries under the will. Under these circum

stances, the courts have found a presumed intention 
on the part of _the testator that the renunciation was the 
equivalent of her death. · 

This is the distinguishing feature between Comvtnn v. 
Rixey's Exor. and American NatfonaJ., Bank v. Chapin, suvra. 
In the former, acceleration was not allowed. In the latter, it 
was. The opinions in both cases.abound in such expressions as: 
( some are quotations by our Court from other courts) : 

"* * * the doctrine is only applied in furtherance, or in 
execution of the presumed intention of the testator. It is 
never applied to defeat a testator's intention.'·' 

'' But even where the remainder is vested, it does not neces
sarily follow that the time of enjoyment will be accelerated. 
We are still to seek to ascertain the intention of the testator 
from his will, read as a whole, and acceleration may not 
comport with that intent." 

'' Of course, an intent that there shall be no acceleration 
may be shown by inevitable implication * $ * where t11e eo11-
ting·ency upon which the remaindermen are to take is such 
that in the nature of things the person entitled can be ascer
tained only by the physical death of the widow.'' 

·' The doctrine of acceleration of estates is founded upon 
the desire of courts of equity to give effect to the manifest 
intention of the testator, and when such intention would ·be 
frustrated by allowing· it, it will be denied.'' 

"• * :!< this doctrine of acceleration, however, is not an 
arbitrary one, but is founded on the presumed intention of 
the testator." 

'' The true doctrine is that tl1cre can be no acceleration 
of a· contingent estate from any cause or occasion not ex
nressly or impliedly contemplated or intended by the person 
creating· the estate." 

,vbat, tben, was the intention of the creator of this trustt 
It is not onlv relevant but higl1ly important to 

pag·e 34 ~ consider wlrn were the ~nedal objects of her bounty 
and her solicitude. S11e not onlv made provision 

for her sonR hut mRde proyision n2"ainst their own improvi
rlen<>P and indisc.reHons. In othn words. in creatirn!' a ~ptmd
+luift trust. she was nrotectin!! tl1em aQ'Ainst themselve~. Her 
intention was to make a provision for l1er sons of which, clur-
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ing· their lives, neither they nor anyone else could deprive 
them. 

Anna Roberta Stone, the creator of this trust, was the 
owner in fee simple of the property embraced therein. As 
such, she had a rig·ht to dispose of it upon such terms and 
with such restrictions and limitations as she saw fit so long 
as she did not violate some positive rule of law or public 
policy. As said in Browning v. Bluegrass, etc., 153 Va. 31, 
35, "So long as no law is violated, a man may do what he 
pleases with his own.'', and '' The donor may select his con
duit and indicate the manner in which the power must be 
executed.'' Anna Roberta Stone created what is commonly 
known as a spendthrift trust, permitted under Code Section 
5157. From a reading of the trust instrument, it is evident 
she intended to provide ag·ainst her son divesting himself in 
any manner of the provision she made for him. The thought 
controlling her was not that the son was to be prevented from 
divesting himself in some particular manner leaving another 
way open for him to do so. Her thougllt was to prevent her 
son from divesting himself in any way of a support so long 
as he lived. She was not interested in methods of transferring 

title to property. S_he was concerned with a re
page 35 } sult she ~rishe.d to prevent. It is of little conse-

quence, then, in arriving· at her intention, to stress 
the fact that while prohibiting him '' to assign, anticipate or 
alienate", she did not also prohibit him from "renouncing''. 
Her object is so obvious that if necessary, the Court should 
supplv t]1is latter word as necessary to completely effectuate 
l1er intention. The creator of this trust was protecting the 
hcmefieiarv from himself. This is the main purpose in every 
Rnen<ltl1rift trust, and if the beneficiarv can frustrate that 
obiect, there would be little use in creating spendthrift trusts. 

The Vir~inia Trust Oomp3:ny accepted said trust. and 
covenanted to carry out it~ provisions. It is, therefore, its 
,lntv to resist anv act or efforts of anv parties to frm,trate 
the intention of the creator of the trust: Robert W. Stone ac
ripnted the provisions of said trust and for years enjoyed 
tl1e income. In accepting its provisions, he did not accept 
tl1em in nart, but i,n. toto, and is bound by his acceptance to 
Pniov snirl trust as the creator intended, and any act of hiR 
Rttf\rnptinµ: to frustrate such intention is beyond his power. 

The income as it accrued became his. Before it accrued, 
;t was an inchoate ri~ht. He mig·ht refuse today to accept 
fhe 9ccruecl income. Rnt if he <"hanges hi~ mind tomorrow and 
;i:; willing· to accept it, it should he available. 
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In 26 R. C. L., page 1211, paragraph 53, the law is stated 
thus: 

page 36 ~ "• * * But when the object of the trust has not 
been attained as where it is to pay the income to 

tlie beneficiaries until they reach a certain age, the· bene
ficiaries have no right to terminate it before that time." 

In Bogert on- Trusts and Trustees, Vol. 1, page 751, §227, 
this is said: 

'' * * * Until the iIJcome is actually paid into the hands 
of the cesf'wi or his agent, no coins, bills or credit are owned 
by him. He merely has his equitable rig·ht that the trustee 
pay l1im by the use of money or credit. It is the essence of 
the spendthrift trust that this equitable right is not vohm
tari.ly alienable. * ~ * '' 

'' If a E!pendthrift trust were destructible, the settlor 's de
sire to protect the cestiti would be unsatisfied, and frequently 
indirect alienation could be effected. Those courts which 
have sanctioned spendthrift trusts have .been very jealous 
of attempts to end them." 

It is ur!?,'ed that his remmeiation is neither an assignment 
· nor an alienation. If he were to renounce todav and tomor

row disclaim his_ renunciation, who is there who 
0

has acquired 
any contra()tual rights to oppose it. If contractual rights 
have intervened, the instrument would amount to an assign
ment. If it should be termed a gift as to all future income, 
it was an incomplete gift and· liable to be revoked at any 
time. 

TI1e re~unc1ation is a model of novelty and ingenuity and, 
as admitted by counsel, was~ in the main, copied from the 
instrument in Compton v. Rixey'.c; Exo.r., supra, and it is 
claimed that that case is authority for its validity and effect. 
It was not necessary in that case to pass upon the effect of, 
tl1is instrument. The Court ruled that the estate in remainder 
beiug· contin!rent and the ultimate remaindermen unascertain-

able until Mrs. Rixey's deat11, acceleration was not 
pag·e 37 ~ allowable. From a close reading of the opinion, 

it does not appear t11at the effect of this instru
ment anvwhere received the deliberate consideration of the 
Court. It must not. be confused with those cases where the 
donee has refused to ever accept title or a gift. In this case, 
the donee has accepted, an<l the title vested in him. How, 
then, can he divest ]1imself. Under Code Section 5141, such 
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an estate can only be conveyed by deed or will. The instru
ment, to say the least, is of doubtful import. 

In Bogert on Trusts and Trustees, Vol. 1, page 504, §173, 
the law is thus stated: 

"While in nearly all cases the cestui will doubtless desire 
to accept the trust, if he should for any reason desire to re
ject, he has the undoubted power to do so. When first noti
fied of the trust, he has the election between acceptance and 
disclaimer. He doubtless has a reasonable time in which to 
make up his mind, and during this period cannot be held to 
have rejected or accepted. Once he has manifested his atti
tude toward the trust by unequivocal acceptance, he cannot 
thereafter disclaim. If he wishes to be freed of his equitable 
property, he must find someone willing· to take a transfer 
of it for a consideration oi" by way of gift. * * * '' 

As stated above, Robert "\V. Stone for years had accepted 
the benefits under this trust so there can be no question about 
his election as to accepting. the trust. 

The Court is of the opinion, -therefore, that the estate of 
the remaindermen is not accelerated for two reasons, first, be
cause to do so would frustrate the intention of the creator of 
the trust by dissolving· a spendthrift trust set up by her for 
her son to be enjoyed by him during his entire lifetime, and, 

second, because the remainder is contingent, and 
page 38 ~ only at the death of Robert W. Stone will the Court 

be able to ascertain what person or persons fit the 
description of the remaind·ermcn. Only at the death of Rob
ert W. Stone can it be determined whether lie dies without 
leaving· any issue or whether he leaves more children than 
tlie four now in esse. 

The bill charges that the estate has never been divided 
into two equal parts as directed by paragraph 7 of the trust 
agreement and prays that the Court wil1 require this to be 
done. To this extent, the bill is good, but in all other respects 
the demurrer of the Virginia Trust Company should be sus
tained. 

FRANK T. SUTTON, JR. 

Apr. 30th, 1940. 

page :-19 ~ I, Lutl1er Libby, Clerk of tl1e Law and Equity 
Court of the Citv of Richmond. Part Two. do here

by certify that the foregoing is a true transcript of so much 
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of the record as was agreed between counsel for the plaintiff 
and defendant should be copied in the a.bove entitled case 
wherein Dorothy Stone Blackwell, et als. are complainants 
_and Virginia Trust Company, et als. defendants, and that 
the defendants had due notice of the intention of the com
plainants to apply for such transcript. 

Witness my band this 7th day of June, ,1940. 

LUTHER LIBBY, Clerk. 

Fee for record $15.00. 

A Copy-Teste: 

M. B. WATTS, C. C. 
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