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IN THE
Supreme Court of Appeals
of Virginia

AT RICHMOND

Record No. 2373

YELLOW CAB COMPANY, INC., Plaintiff in Error
vs.
ISADORE VIRGINIA EDEN, Defendant in Error

PETITION

T o the Honorable Justices of the Supreme Court of Appeals of

Virginia:

Your Petitioner, Yellow Cab Company, Incorporated, de-
fendant in an action for damages, respectfully represents that it
is aggrieved by a final judgment entered therein by the Circuit
Court of Washington County, Virginia, on the 13th day of
July, 1940. Your Petitioner presents herewith a transcript of
the record of the proceedings in the Court below, including the
pleadings and the court proceedings, the testimony, the pro-
ceedings had at the trial, and the instructions given and refused.

COURT PROCEEDINGS

This action was instituted by notice of motion, charging
in general terms negligence on the part of your Petitioner, the
defendant, on account of injuries on the part of the plaintiff.
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Petitioner filed a plea of not guilty, and on motion, the plain-

tiff filed a bill of particulars, and defendant filed its

2* grounds of *defense, in addition to the plea of the general
issue. :

At the conclusion of the case the defendant moved the
court to strike the evidence of the plaintiff on the ground that
her own evidence showed she was guilty of contributory negli-
gence, and on the further ground that all the evidence in the case
showed the defendant’s cab had crossed Valley Street with the
exception of three feet of the rear end, and that the evidence
further showed that it was the negligence of Perkins, the driver
of the coupe which collided with the cab, which caused the in-
juries complained of. This motion was overruled and excep-
tion was taken.

Certain instructions were given for the plaintiff, which
are set forth in the record, and objection was made to same,
Likewise objection was made to the refusal of the court to give
certain instructions offered by the defendant; and objection was
made to the action of the court in excluding certain testimony
offered by the defendant, and objection was also made to the
refusal of the court to grant certain instructions for the defen-
dant with reference to the exclusion of certain testimony.

The jury returned a verdict in favor of the plaintiff in the
amount of $2,500.00. Defendant submitted a motion to set
aside the verdict for reasons assigned in writing (Tr. 263).
which motion was overruled. The Trial Court filed a written
opinion, which was made a part of the record, by agreement,
and refused to set the verdict aside and grant the defendant a
new trial, but overruled the motion and entered judgment in
favor of the plaintiff, final judgment being entered on the 13th
day of July, 1940.

STATEMENT OF FACTS

Plaintiff, a woman sixty-two years of age, a resident of
Abingdon, Va., on the 19th day of June, 1939, called one

3* of *defendant’s cabs to come to her home and transport her
to the George Ben Johnson Memorial Hospital, located at
Abingdon, Virginia. Plaintiff’s home is in the west end of the
town of Abingdon, and the hospital is located in the eastern part
of the town, a distance of approximately 11/ miles from plain-
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tiff's home. The defendant company operates cabs for hire.
The cab driver was Akers Roark. Roark went to the home of
plaintiff shortly prior to 11 A. M. on the 19th of June, 1939.
[t was raining and the streets were wet. He proceeded east on
Main Street in the town of Abingdon, Virginia, to a point at
the Court House on Main Street, turned left and north on Court
Street, and the accident occurred as the cab emerged from Valley
Street in the town of Abingdon, Virginia, at about 11 or 11:30
A. M. Main Street extends in the general direction of east and
west. Valley Street likewise extends east and west, and parallels
Main Street one block north of Main Street. Court Street runs
in the general direction of north and south. The Court House
in Abingdon is located on the north side of Main Street and the
west side of Court Street, at the intersection of Court and Main
Streets. Court Street intersects Valley Street at approximaely
right angles. The front of the Court House is one block from
Valley St., and the hospital in question is about one block from
the scene of the accident, located on the west side of Court
Street. Valley Street is 36 feet in width (Tr. 55). Court
Street from side-walk to side-walk is 54 feet, the hard surface,
hcwever, is 24 feet (Tr. 59). There is a stop sign on Court
Street at the intersection of Court and Valley Streets. Defen-
dant’s cab, traveling north on Court Street, was emerging from
Valley Street. A Chevrolet coupe, driven by Isaiah Perkins,
traveling west on Valley Street, collided with the rear end of
the defendant’s cab when the cab had crossed Valley Street
4* *with the exception of about three feet. Photographs filed
~ with the record (Tr. 252, et seq.) show the two cars in-
volved in the accident, and their position after the impact. The
photograph on page 252 shows the Chevrolet coupe which
struck the cab. The photograph on page 253 shows the cab af-
ter it came to rest. T he photograph on page 254 shows the rear
end of the coupe and the intersection, as well as the cab, headed
south. The cab was traveling north and as a result of the im-
pact it was turned around, headed south, and was standing on
the west side of Court Street, and north of the north curb line
of Valley Street.

Mrs. Eden undertakes to give her version of what took
place, and states as follows at page 11, et seq. of the transcript:

“Q. 18. Just tell, please, what happened as you
came up Court Street and on until the time of the accident.
In your own words, tell the Court and jury.
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“A. As we came up Main Street?

“Q. 19. And turned? ‘

“A. As we came on up the driver was driving pretty
fast, reckless I thought—
ok ok

“A. Turned the corner. Of course, he slowed just
a little.

“Q. 20. Where?

“A. Right here. (Indicating). Court was going
on and lots of cars and he slowed just a little, but not
much, and then proceeded down.

“Q. 21. Proceeded down Court Street?

“A.  Yes, sir.

“Q. 22. Then what happened?

“A. All I know he was just going pretty fast and
I was looking out the window—it was raining pretty hard
—and all I know it hit. The car didn’t stop motion at all.

“Q 23. What seat were you riding in?

“A. Back seat.

**Q 24. Which way were you looking?

“A. This way. (Indicating).

“Q. 25. That is toward this way?

“A. Up this way. I wasn't looking down at the
ground. I was looking at the clouds, looking at the rain.

“Q. 26. Did the taxicab stop before entering Valley
Street? '

“A. No, sir.”

On cross examination the same witness testified as follows:
21 and following) :

“X 2. You went straight from your home to the
scene of the accident?

“A.  Yes, sir.
“X 3. Didn't stop anywhere along the way?
“A. No, sir.

“X 4. You say when you turned the corner and
started down Court Street as you approached the intersec-
tion of Valley Street you were looking off to the west at
the clouds?

“A. Yes, sir.

“X 5. Why were you looking at the clouds?

“A. To see how hard it was raining.

“X 6. You never did look either up or down for
oncoming traffic?
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“A. No, sir.

“X 7. Didn’t see anything and wasn’t looking for
anything?

“A. No, sir, I don’t bother about that.

“X 8. You don't bother about that?

“A. No, sir.

“X 9. You don’t know when you were hit or
where you were hit in the street?

“A. No, sir. Just like I said—all I know we were
going pretty fast and something hit us.

“X 10. You have no idea at what rate of speed you
were traveling?

“A. Pretty fast.

“X 11. You won't attempt to say?

6* **“A. No, sir, [ pay no attention to such as that.

“X 12. So when you were struck you were still
looking at the clouds?

“A. Yes, that is all the recollection I have of it.
About the time I was looking out this way. (Indicating).

“X 13. Toward your left looking at the clouds?

“A. Something hit us.

“X 14. Do you know where the taxicab had got-
ten in Valley Street when it was hit?

“A. No, sir,

“X 15. You don't know where it was?

“A. No, sir.

“X 16. You don’'t know where the car came from
that struck you?

“A. No, sir.

“X 17. Did you ever see that car or hear it?

“A. Not until after the accident.

“X 18. Before it struck you?

“A. No, sir.

“X 19. - Never did?

“A. No, sir.

The witness further testified that she knew they were go-
ing when they were struck, but she wasn’t paying any attention;
she knew about the stop sign; she didn’t protest. She states
further in answer to question 33 (Tr, 24):

“A. It was all done. He dashed down through
there so quick there was no time, I wouldn’t had time if
I had paid attention.
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“X 34. You had all the distance from the Court
House to the intersection of Valley Street which is approxi-
mately one hundred yards. You had plenty of time to
tell him to stop for that stop sign.

“A. [ wasn't paying any attention to that.”

The witness admits that the driver was driving in a reck-
less manner and too fast, but she did not protest.

Akers Roark, the driver of the cab, denied that he was
7* *driving too fast or that he had failed to stop, but on the
other hand stated he had turned down Court Street at
about 10 or 12 miles per hour. Roark testified (Tr. 169) that
he spoke to the witness Robert Puckett, who was standing on
the west side of Court Street near the Court House; that he
stopped at the stop sign and saw a car approaching about two
hundred yards away; he put his car in low gear and crossed
Valley Street with the exception of three feet of the rear when
he was struck on the right rear of the cab, and that his cab turn-
ed and came to rest in Court Street, north of the north curb line
of Valley Street (Tr. 170 and 171). Perkins undertook to
move his car and Roark stopped him (Tr. 171). Perkins as-
sisted Roark in getting Mrs. Eden out of the cab and she was
sent to the hospital. Woodward was in the car with Perkins.
Perkins was driving (Tr. 172). Roark stated as follows in
response to question 34, 1r. 172:

“Q 34. After you stopped him from moving what
became of Woodward and Perkins?

“A. Perkins, after I stopped him the last time, he
got out of the car and Mr., Maynard, State Police, is dead
now, was coming down the street pretty close and Mr.
Perkins turned right on up towards the hospital and they
was some pick-up truck come along and pulled up to
Woodward and taken him on to the hospital.

“Q 35. At the time was any other traffic approach-
ing from east or west on Valley Street?

“A. No, sir.”

The witness Roark further testified (Tr. 172) that he
was close to Perkins and that he smelled something of an in-
toxicating nature on the breath of Perkins. He further testi-
fied that he crossed Valley Street, after he had stopped, at about
seven miles per hour (Tr. 173); that Bob Puckett was the
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first he noticed to come to the scene of the accident. Roark.
further testified that he had a conversation with Perkins at the
filling station of Arnold after the accident, at which time Roark
was present, and also Musser, Adkins and the two Widener

8* boys were present, and he stated * (Tr. 174) as follows:

“Q 51 Did Perkins make a statement to you sub-
stantially as follows: That he didn’t try to stop, that he
could have stopped if he wanted to and that the next time
a Yellow Cab got in his way he was going to knock it out
of the street even though he had to get a truck to do it
with?

“A. Yes, sir. That is if he couldn’t knock it out
with a car he would get him a truck to knock it out.”

The witness Puckett testified (Tr. 120) that he was stand-
ing on the side-walk on the west side of Court Street, near the
Court House, and that Roark, with whom he was acquainted,
passed and this witness further stated as follows (Tr. 121, et
seq.)

“Q 12. Did you watch the cab as it went on down
the street there?
“A. Yes, sir.
“Q 13 When it got there what did it do?
He pulled up to the sign and stopped.
14. Pulled up to the sign and stopped, did you

O O

see that?

=

Yes, sir.
15. You are positive about that fact, are you?
Yes, sir.
16. Who was in the cab, if you know?
Some woman.
17. Front or back seat?
Back seat.
18. How fast would you say the cab was travel-
ing as it proceeded down there before it stopped?
“A. Not over ten or twelve miles an hour.
“Q 19. You say it went down Court Street at
about ten or twelve miles an hour?
“A. Yes, sir.

“Q 20. You further say it stopped before it cross-

OO B3 B

ed?
“A. Yes, sir.
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-“Q 21 How did you happen to be watching?
0* *“A. I was standing there and he passed and hol-
laoed and I noticed he was driving a new cab.
“Q 22. Driving a new cab?
“A. New car, new painted.
“Q 23. You were standing looking at it?
“A.  Yes, sir.
“Q 24. Did you watch it on?

“A.  Yes, sir.
“Q 25. Are you any kin to him?
“A. No, sir.

“Q 26. Do you have any interest one way or the
other in this lawsuit?
“A. No.”

This witness further testified he was one of the first to
the scene of the accident (Tr. 123 and 124) ; that he saw the
Perkins boy and knew him. The witness stated Perkins start-
ed to get in the car and pull off and Roark stopped him, and
that Perkins got out of the car and said he was going to the
hospital, and left the car standing in the street. That was be-
fore the Town Sergeant, Garland Patton, had arrived, but one
State Officer was there at the time. This witness states as fol-
lows with reference to the place of the accident (Tr. 127):

“Q 72. Now you say, as I understood you, that
it lacked about three feet of getting across the north side
of the street when struck?

“A.  Yes, sir.

“Q 73. If you extend the north curb line straight
across Court Street, like a pencil and here goes the cab across
toward the hospital traveling north, had he gotten across
that line?

“A. Yes, sir.

“Q 74. How much across that line, north curb of
Valley Street?

“A. He had done cleared that.”

On cross examination this witness stated as follows (Tr.
127):
10* ¥} 1. His front wheels or rear?
“A. His hind wheels.
v “X 2. His hand wheels had cleared the north curb
of Valley Street?
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“A. Yes, sir.”

And further on cross examination in response to a question
by the court (Tr. 136):

“By the Court:

I want you lawyers to listen. I may have misunder-
stood. Did you or not say that the cab had crossed Valley
Street when the collision occurred?

“By the Witness:
It had done cleared Valley Street not lackmg over
three foot.

“By the Court:
He cleared lacking three feet?

“By the Witness:
That is right.”

The witness further testified (Tr. 136):

“X 80. You didn't say that the rear wheels of the
cab had cleared Valley Street?

“A. Hadn’t lacked over three feet, the whole rear
end, of clearing.

“X 81. Not over three feet?

“A. Lacked about three feet of the whole rear end
clearing.

“X 82. The north side of Valley Street?

“A. Yes, sir.”

Garland Patton, Town Sergeant, came to the scene of the
accident shortly after it occurred, after Mrs. Eden had been tak-
en to the hospital, and at page 53 of the transcript, he states
the positions of the cars which are shown in the photographs
exhibited with the record at pages 252 and following. He
described the position of the cab (Tr. 56). There were no
skidmarks in the street (Tr. 64). The driver of the Perkins
car was gone when Patton arrived (Tr. 65), which was five
or ten minutes after the accident occurred (Tr. 52), and the car
was left in the street.

The witness Perkins stated he left the car in charge of his
brother, although he admitted he did not talk to his brother.
Patton stated (Tr. 65) as follows:
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“I didn’t find anyone in charge of it”, talking about
the Perkins car.

11* *The witness Perkins was introduced by the defendant as

an adverse witness, and he stated he got his father’s car
out of the garage that morning, picked Woodward up at Arn-
old’s filling station, and they were on their way to town after
a pint of liquor (Tr. 78). He was asked if he was under the
influence of some intoxicant on the night before, as well as at
the time of the accident. This testimony was excluded (Tr.
78 and 79) The witness Roark testified he smelled the breath
of Perkins and that he had been drinking. Perkins said he saw
the cab in Valley Street and was one hundred feet away at that
time, and was driving between 20 and 25 miles per hour (Tr.
80), and that the front end of his car struck the cab, (Tr. 80).
Valley Street is 36 feet in width and Perkins had 33 feet behind
the cab, according to all the testimony. Perkins admitted Roark
told him not to move the car (Tr. 81). He left the car in the
street and went home. He was not injured. He was not there
when the officer, Patton, arrived, but a State Officer came be-
fore he left. He stated he left his brother in charge, but his
brother was not a witness, and he admits that he did not talk
to his brother. Again he was asked if he was drinking, and the
court excluded this testimony (Tr. 83). He admits that he
did talk to the witness Musser and others. He also admits that
he talked to Roark and others at Arnold’s filling station, but
does not remember the date, and admits that Woodward was
there. He was asked (Tr. 84) 'if he s2: he didn’t try to stoo
and would knock the next cab out of his way that got in his
way. His answers (Tr. 84) are as follows:

“Q 63. Did you make any such statement or any
part of such statement?

“A. I didn’t say that I didn’t try to stop.

“Q 64. Tell us what you did say then.

“A. Something another was said about putting the

12* *brakes on and I hold him I didn’t put them on before

I hit because I knew they would slide if I put them on .
tight enough to lock the wheels, that I didn’t put the
brakes on enough to slide before I hit the cab.

“Q 65. What is the balance that you said to him?

“A. I don’t remember just what the conversation
was. So far as the truck is concerned, I never mentioned
any truck.”
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Perkins gave as his reason for not slowing down or turn-
ing, the fact that there was another car meeting him on Val-
ley Street. All the other witnesses deny this. The witness ad-
mitted, out of the presence of the jury, that he had been up
until 3 o'clock the night before, drinking beer (Tt. 88 and
89), and that he was driving after his license had been revoked
for driving intoxicated (Tr. 89). The same witness at 194
of the transcript, stated:

“Q 7. Were you talking about cans of beer at the
time of the accident to Woodward?

“A. I am not sure.

“Q 8. You are not sure. You might have been?

“A. It might have been mentioned.”

Although this witness denied that he made a statement to
Roark and others at the Arnold filling station after the accident
that he and his companion were fussing, quarreling or arguing
over two cans of beer, this is contradicted by the witness Roark
and the other witnesses.

The witness F. C. Box was at the Court House when the
accident occurred, and went to the scene of the accident. He
described the position of the cars (Tr. 148). He stated that
glass was about the north curb line of Valley Street (Tr. 150).
and that Perkins undertook to move his car and Roark stopped
him (Tr. 150),

Preston Rodefer also came to the scene of the accident.
He is an employee of the defendant company. Inquiries were
made by the officer as to the whereabouts of Perkins. This
witness testified that Perkins was not present and that he
13* moved the Perkins *car and that it did not have any brakes
(Tr. 157), and there was glass on the north side of the
north curb line of Valley Street about eighteen to twenty-four
inches, and that this glass came out of the tail light of the cab

(Tr. 157 and 158).

Worley Henry also came to the scene of the accident and
testified as to the position of the cab in the street (Tr. 145).
The witness Henry also stated he went to the hospital and ask-
ed Mrs. Eden whether the driver had stopped at the stop sign be-
fore crossing Valley Street, and she said “I don’t remember; I
don’t remember anything about it in fact.”” (Tr. 202).
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The witness Rodefer, out of the presence of the jury, tes-
tified that he talked to Woodward at the hospital, and he smell-
ed the odor of intoxicants on his breath.

Permission was asked to put the witness Woodward on as
an adverse witness, but the court limited the evidence of this
witness, as is shown by transcript 160 and following, and he
was not called. '

With reference to the injuries of Mrs. Eden, she had been
in the hospital on a prior occasion for a period of time ror a
malignant tumor of the same collar bone that was broken in
this accident, and she was on her way to the hospital for treat-
ment of this trouble when she was injured. Her physician
stated she received an impacted fracture of the right collar bone.
It was sought to show that her spine was injured by the acci-
dent, but her own physician, Dr. Kinsolving, stated there was
no connection between any injury to the spine and this accident
(Tr. 50).

Dr. F. H. Smith testified for the defendant, and stated
that the plaintiff had been in the hospital for treatment. That
he had examined her; that the break had healed completely, and
that the union was good, and that stiffness of the shoulder bone
was the only injury growing out of the accident, and that the
stiffness of the shoulder would have been largely overcome if

she had used the shoulder (Tr. 74 and 75), and that her
14* weight had increased. Dr. *F. H. Smith further testified

that plaintiff had suffered previously with a malignant
tumor of the same bone. The doctor was asked as to whether
there was any connection between the original condition and
the trouble caused by the accident, and he answered as follows
at page 73 of the transcript:

“The disease which this patient suffered with when
she came to us was a malignant disease and that type of
malignant disease is most apt to recur locally or in some
other part of the body. The fact that she complains in
some other part, principally about the shoulder blade,
makes me fear she may have a recurrence. I can’t say she
has and if she hasn’t I can’t prove it. The more she com-
plains the more I fear she may have a recurrence of that
malignant growth.”

The doctor was asked this question (Tr. 73):
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“Q 8. Is there anything to cause her to complain
of the injury back here through the shoulder blade?

“A. Not as far as [ can think. There is no reason
that I can think that she would complain of pain about the
shoulder blade. She might very well have a stiff shoul-
der joint from misuse but she refers to the pain in the
shoulder.”

The doctor further testified in response to this question
(Tr. 74):

“Q 13. Now then, Doctor, does the X-Ray show
that the bone was in good union and properly connected,
and so forth?

“A.  Yes, firm bone union, practically no displace-
ment and very little shortening—mno material shortening.

“Q 14. Was that anything to prevent her from
following her usual duties around the house. In other
words is it a permanent or temporary proposition and can
it be made better by the use of that arm? What would
you say about it? .

“A. Except for the stiffness of the shoulder, I
think she should have recovered completely and I think
that should have been very largely overcome if she had
used the shoulder joint from the time she was released
from the first apparatus (operation) at the shoulder blade.
In fact there was quite a good deal of improvement from
the time I examined her in September to February.”

The doctor further testified (Tr. 75):

“Q 1. Doctor, should that affect the spine, that
break here?

“A. I can't see any connection between them.”

15* *Plaintiff’s own physician, Dr. Kinsolving, admits that

plaintiff had had a malignant tumor on the same collar
bone, and that there is no connection between the injury to the
spine and the injuries sustained in the accident, and that she is
able to work at home (Tr. 51).

Plaintiff herself admits that she had an operation of the
shoulder on March 1, 1939, and remained in the hospital un-
til the 6th of April, 1939, and that she does a portion of her
house work (Tr. 16), and that she can use her right arm in
doing her general house work to a certain extent.
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Dr. Smith testified plaintiff had gained weight.
ASSIGNMENTS OF ERROR
NO. I

The court erred in excluding certain testimony of the wit-
ness [saiah Perkins, who was introduced as a hostile or adverse
witness (Tr. 78, et seq.).

NO. I

The court erred in excluding the testimony of Garland
Patton, Town Sergeant of the town of Abingdon, Virginia, to
the effect that a felony warrant was placed in his hands for the
arrest of Perkins on account of leaving the scene of the accident
without giving his name and information as required by statute.

NO. III

The court erred in failing to strike the evidence of the
plaintiff because of the contributory negligence of the plaintiff,
and erred in its failure to sustain defendant’s motion to strike
all the evidence for reasons assigned (Tr. 244).

16% *NO. IV

The court erred in refusing defendant’s Instruction A (Tr.
244). :
NO. Vv

The court erred in refusing defendant’s Instruction D

(Tr. 228).
NO. VI

The court erred in refusing defendant’s Instruction E
(Tr. 228), defendant’s Instruction F (Tr. 234), and defend-
ant’s Instruction F-1 (Tr. 236).

NO. VII

The court erred in refusing defendant’s Instruction G
(Tr. 237).

e — .
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NO. VIII

The court erred in failing to sustain the motion of the de-
fendant to set aside the verdict and enter judgment for the de-
fendant or grant the defendant a new trial for reasons assigned
in its motion (Tr. 263).

NO. IX

The court erred in instructing the jury that the testimony
of the witnesses Arthur Musser (Tr. ¢93), Lewis Widener (Tr.
104), Herbert Widener (Tr. 109), Ep Adkins (Tr. 113), and
Akers Roark (Tr. 176), could be received only as affecting the
credibility of the witness Isaiah Perkins, for the purpose of con-
tradicting certain statements made by Perkins. Perkins, who
was introduced as an adverse or hostile witness was asked (Tr.

84) certain questions with reference to certain statements
17* alleged to have *been made by Perkins at the filling sta-

tion of Arnold, after the accident. Perkins denied he made
such statements (Tr. 84), and the above mentioned witnesses
were called by the defendant and stated that Perkins had made
such statements. It is contended that the statements of the five
witnesses, Musser and others, should have been permitted to go
to the jury as original testimony rather than for the purpose of
contradicting the witness Perkins.

NO. X

The court erred in granting plaintiff’s Instruction No. 1
(Tr. 217).

NO. XI

The court erred in excluding the deposition of defendant’s
witness, Homer Sapp (Tr. 197).

ARGUMENT
ASSIGNMENT OF ERROR NO I

Isaiah Perkins, under section 6214 of the Code, was ex-
amined as an adverse or hostile witness. This witness was ask-
ed the following questions (Tr. 78):
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“Q 17. I will ask you this question: Had you
spent the greater part of the night, you and Woodward
out here in Mrs. Gillespie's yard and you and Woodward
and another fellow had consumed twenty-four cans of
beer?

* * * * k % * *

Q 18. I will ask you if you were under the in-
fluence of some intoxicant when you had the accident?”’

Objection was made and this testimony was excluded

(Tr. 79). . :

Out of the presence of the jury, the following questions
asked (Tr. 87, et seq.) :

“Q 86. Mr. Perkins, tell us where you spent the
*night before this accident, where you went and how much
beer you did consume out of the presence of the jury?

“A. Was at Arnold’s service station several times
and also at Mr. Hayter’s a couple of times and riding dif-
ferent places and we also stopped out in front of Mrs.
Gillespie’s and we took a case of beer.

“Q 87. How many cans in a case?

“A. Twenty-four twelve ounce cans.

“Q 88. What time were you there at Mrs. Gil-
lespie’s?

“A. Some where after twelve o’clock. Between
twelve and one o'clock.

“Q 89. How many consumed that beer from what-
ever time you got there?

“A. We didn’t consume it all.

“Q g9o. How much did you get?

“A. 1 don’t know. I guess four or five cans out
of the case.

“Q 91. What time did you leave Mrs. Gillespie's
in the field? '

“A. Between two and three o’clock some time.

“Q 92. Did you become intoxicated?

“A. Well, I don’t think so.

“Q 93. Is that all the beer that you drank on that
night in two or three places?

“A. Idon't know. I guessI drank some besides in
the fore part of the night.

“Q 94. Did you drink any whiskey?
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“A. No, sir. :

“Q 95. You were drinking beer from 12 o'clock
in the front of the Gillespie home until about three o’clock?

“A. We wasn't there over an hour and half, I don’t
think outside at that one particular place.

“Q 96. While the jury is out, I want to ask if you
took your father’s car out of the garage without his knowl-
edge and came to town after more whiskey?

“By Mr. Thompson:
We object.

“By the Court:
I have already sustained the objection.”

The court excluded this testimony (Tr. 9o).

19* *This same witness (Tr. 86, et seq.) was asked the fol-
lowing questions about leaving the scene of the accident,
in the presence of the jury:

“Q 84. You didn’'t tell him you were driving?

“A. Didn’t see it was necessary.

“Q 8s5. That was your duty under the law, wasn’t
it? Somebody was going to the hospital. Why didn’t
you stay there and tell the officer, you say the State Po-
lice was there, why didn’t you tell the State Police that
you were driving?”’

Objection was made and the evidence was excluded.
On page 82 of the transcript, this question was asked:

“Q 52. Isn't it a fact that you left there before
Mr. Patton arrived there and after the cab driver told you
not to move the car and didn’t come back at all?

“A. No, I didn’t come back.

“Q 53. And it was because you were drinking?”’

The foregoing questions were objected to. The ob-
jections were sustained and exceptions taken, by the de-
tendant.

The witness, Roark, testified that he smelled the odor of
intoxicants on the breath of Perkins when Perkins was assist-
ing Roark in getting Mrs. Eden out of the cab after the col-
lisions, yet the court excluded the foregoing testimony, and we
contend that this was error because if Perkins was intoxicated
at the time that the injuries complained of were sustained, this
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would throw light on the question as to whether the accident
was caused by the sole negligence of Perkins. Perkins and his
companion had been out on an escapade the night before, had
consumed a large quantity of intoxicants, and at the time of
the accident were quarreling over two cans of beer. Perkins
was driving a car without proper brakes, according to the wit-
ness Rodefer, which is undisputed, and was driving while in-
toxicated, according to the witness Roark, which is undisputed:
left the scene of the accident, which is undisputed; attempted

to move his car, but was stopped by Roark, and according
20* *to Roark did leave the scene before the officers arrived.

Perkins admitted he saw the cab one hundred feet away
when the cab entered Valley Street; he had one hundred feet
in which to stop; he was only driving 20 to 25 miles per hour;
he had thirty-three feet of the street in which to miss the cab,
and we contend that the jury was entitled to know all the facts,
especially in view of the grounds of defense of the defendant to
the effect that the accident was caused by the sole negligence of
Perkins, and this theory is supported by the statements made by
the witness Perkins to the witnesses Musser and others at the
Arnold filling station after the accident that he didn’t try to
stop, and if another cab got in his way he would knock it out
even if he had to get a truck to knock it with. In short, this
evidence makes the driver Perkins not only guilty of negligence,
but wanton, wilful and deliberate acts, without which the ac-
cident could not have happened, and the jury were entitled to
know all the facts.

Mrs. Eden’s testimony was to the effect that she didn't
know where the accident occurred; she was paying no attention,
and as a matter of fact didn’t see the car that struck the cab un-
til after the impact. The driver of the cab stated he stopped
at the intersection, saw the other car approaching two hundred
vards away; that there was nothing at that time to attract his
attention to the speed, such as wobbling of the car, or reckless-
ness in its operation, and, in the language of the witness, his
cab had crossed Valley Street except three feet of the rear when
it was struck. The witness Puckett, an eye witness to the ac-
cident, corroborated Roark’s version of what took place, and
his version is also corroborated by the physical facts. The cab
stopped in Court Street and not in Valley Street. T he glass out
of the tail light was found eighteen to twenty-four inches north
of the north curb line of Valley Street. There were no skid
marks on the street to show that Perkins had attempted to
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stop or do anything to avoid the collision, and we submit
21* *there was no evidence of negligence on the part of Roark,

the cab driver, but that the accident was due to the sole
negligence and wrongful acts on the part of Perkins, and to
exclude the foregoing testimony was highly prejudicial to the
defendant.

ASSIGNMENT OF ERROR NO. II

The court excluded the testimony of Garland Patton to
the effect that a lefony warrant was placed in his hands for the
arrest of Perkins, the driver of the Chevrolet coupe which col-
lided with the cab.

Garland Patton was introduced as a witness by the plain-
tiff. He is Sergeant of the town of Abingdon, Virginia. He
came to the scene of the accident shortly after it happened. On
cross-examination he was asked the following questions (Tr.

65):
“X 43. Mr. Patton, did you issue a felony watr-
rant or was one placed in your hands for the arrest of the
driver of the Perkins car?”’

Objection was made by the plaintiff and sustained by
the court, and the defendant excepted.

The witness further stated as follows:

“X 44. Was the driver of the Perkins car there
when you arrived? :

“A. No, sit.

“X 45 Did you make inquiry for him?

“A. Yes, sir.

“X 46. Had he left the scene of the accident?

“A. Yes, sir.

“X 47 Who was in charge of his automobile, or
the automobile which was in the accident, the coupe?

“A. I never did find anyone in charge of it.

“X 48. It was just left there in the street?

“A. Yes, sir.

The witness testified (Tr. 52) that he arrived at the scene
22% *of the accident five or ten minutes after it happened.
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At page 249 of the transcript, an avowal was made that
if the witness Patton had been permitted to have answered the
question which was excluded, his answer would have been in
the affirmative that he did have a felony warrant for the arrest
of Perkins for leaving the scene of the accident. It is our con-
tention that the attitude of Perkins at the time of the accident,
his condition with reference to being intoxicated, and his con-
duct were material on the question as to whether the negligence
of Perkins was the sole proximate cause of the collision in
question.

The test of the plaintiff's right to recover was whether
the defendant was guilty of either primary negligence or con-
curring negligence which brought about the accident. How-
ever, the defendant contended it was not negligent. The driver
testified he stopped at the stop sign, and he was supported in
this contention by Puckett, the eye witness to the accident. The
testimony of Mrs. Eden, the plaintiff, was in the form of nega-
tive testimony as she did not see what took place, the defend-
ant’s theory being that Perkins' negligence was the sole proxi-
mate cause of the accident. We maintain, therefore, that the
jury should have been given all the facts incident to the trans-
action to ascertain whether the defendant was guilty of any
negligence. The fact that the driver of the Perkins car had
been drinking on the night before and until 3 o'clock in the
morning; that Roark smelled intoxicants on the breath of Perk-
ins at the time of the accident; that Perkins left the scene of the
accident; that he did not have any bral-es on his automobile:
that he saw the defendant’s cab one hundred fee away: and that
Perkins was driving twenty to twenty-five miles per hour; that
the street was 36 feet in width; that all the cab was across

Valley Street with the exception of three feet; that Perkins
23* attempted to move his automobile immediately after the

*accident; that he was stopped by Roark, driver of the
cab; that Perkins left the scene of the accident before the of-
ficer, Garland Patton, arrived; that he failed, according to
Perkins’ own testimony, to disclose his identity to Sergeant
Maynard, whom Perkins stated arrived at the accident im-
mediately before he departed; the fact that a felony warrant
was placed in the hands of the Town Sergeant for the arrest of
Perkins on a “‘hit and run’’ charge, all these are circumstances
which the jury should have been given to show who in fact
caused the accident, and who was negligent. We, therefore,
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maintain that the court erred, which error was prejudicial to
the defendant, when the witness Patton was not permitted to
answer the questions propounded him.

ASSIGNMENT OF ERROR NO. III
Contributory Negligence of the Plaintiff

The trial court admitted there was some evidence of con-
tributory negligence on the part of the plaintiff (Tr. 220),
in which the court stated as follows:

““There is some evidence of contributory negligence
on the part of plaintiff herself. She said he was driving
too fast up Main and too fast down Court and didn’t
stop and she made no protest. She did say she was look-
ing at the clouds. If there is an objection I will refuse it.”

The defendant moved to strike the testimony at the con-
clusion of the case (T'r. 244) on the ground of contributory
negligence of the plaintiff, and for the further reason that the
defendant was not guilty of negligence, but the accident was
caused by the sole negligence of Perkins. Mrs. Eden’s own tes-
timony shows that the cab driver was driving too fast and reck-
less on Main Street (Tr. 12); that he drove too fast down
Court Street; that there was a crowd at the Court House and a

number of cars parked; that he slowed down a little, but
24* turned the corner too fast, yet *she continued to look at

the clouds and did not say anything until after the cars
collided; she did not utter a protest; she was familiar with the
streets and the stop sign; she knew it was raining. She con-
tradicts herself (Tr. 23) where she states as follows:

“X 22. You say you were not paying any atten-
tion to the speed or traffic to see whether anything was
coming?

“A. No, sir.

“X 23. Not paying any attention and being ab-
stracted looking at the clouds, might not the cab have
stopped?

“A. It couldn’t because I knew it was going.”’

Plaintiff take the position that the cab did not stop be-
cause it was ‘‘going’’ when it was struck. In answer to ques-
tion 33 (Tr. 24), she says:
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“It was all done. He dashed down through there
so quick there was no time. I wouldn’t had time if I had
paid attention.”

Again she said she was looking away, thinking about the
rain, yet she couldn’t give any estimate as to the speed, and
finally stated as follows (Tr. 26):

“A. He drove too fast coming up Main Street.
“X 47. Did you protest then?

“A. No, sir.

“X 48. Why didn’t you?

“A. I didn't think it was my business.”

It was the duty of Mrs. Eden, the plaintiff, to exercise
ordinary care at least for her own protection. See Norfolk &
Western Ry. Co. v. Wellons’ Adm'r., 155 Va. 218, 154 S. E.
575. This involved a railroad crossing. Mrs. Wellons was
a passenger in a car, and the Court held Mrs. Wellons was
negligent, and that it was a matter of law for the Court rather
than a question of fact for the jury. This case lays down the

general proposition that it is the duty of the passenger to
25* take ordinary care for her *own protection, and we quote

from the opinion as follows, in which the Court quotes
with approval the following language:

44

The District Court was correct in charging the
jury that the negligence of the driver of an automobile is
not as a matter of law imputed to one riding with him 2s
a passenger or guest, but nevertheless that one riding as a
passenger or guest may not place his safety entirely in the
keeping of the driver, but that he must exercise due and
reasonable care for his own protection and safety.” Hines
v. Johnson (C. C. A.) 264 F. 465, 469; Ilardi v. Central
California Traction Co., 36 Cal. App. 488, 172 P. 763;
Campbell v. Walker, 2 Boyce (Del.) 41, 78 A. 6o1;
United Rys & Elec. Co. of Balt. v. Crain, 123 Md. 332,
o1 A. 405; Johnson v. Underwood, 102 Or. 680, 203 P.
879; Glick v. Baer, 186 Wis. 268, 201 N. W. 752 Car-
ter v. Brown, 136 Ark. 23, 206 S. W. 71; Parmenter v.
McDougall, 172 Cal. 306, 156 P. 460; Pope v. Halpern,
193 Cal. 168, 223 P. 470: Wagner v. Kloster, 188 Iowa,
174, 175 N. W. 840; Sharp v. Sproat, 111 Kan. 735,
208 P. 613; 26 A. L. R. 1421; Naglo v. Jones, 115 Kan.
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140, 222 P. 116; Harmann v. Rhode Island Co., 36 R.
I. 447, 9o A. 813; Tennessee Cent. R. Co. v. Vanhoy, 143
Tenn. 312, 226 S. W. 225, Bauer v. Tougaw, 128 Wash.
654, 224 P. 20; Dansky v. Kotimaki, 125 Me. 72, 130
A. 871; Poynter v. Towsend, (Del. Super) 130 A. 678;
Wayson v. Rainier Taxi Co., 136 Wash. 274, 239 P. 559,
45 A.L.R. 290; 20 R. C. L. 159-165; R. C. L. ‘Per. Sup.’
p. 678, vol. 1.

““These authorities are in harmony with Virginia de-
cisions.”’

There the passenger was in the front seat; here in the back
seat. There the passenger was familiar wi