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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3202
• 1

CITY OF RICHMOND, Appellant,
versus·

THOMAS A. COLLINS, Appellee.

PETITION FOR APPEAL BY CITY OF RICHMOND..

To the Honorable Chief Justice 0/IW Jitstices of the Supreme
Court of Appeals of Virgi,z.ia:

Your petitioner, City of Richmond, Virginia, hereinafter sometimes called the "Cityn, respectfully shows unto the
court that it is aggrieved by an order of the Industrial Commission of Virginia entered on the 19th day of September,
1946, in the proceeding pending before said Commission
wherein Thomas A. Collins was the employee claimant and
the City of Richmond the employer defendant. There accompanies this petition a transcript of the records of' the proceedings had before the said Commission.
PROCEEDINGS BEFORE INDUSTRIAL COMMISSION.
The claimant filed an application for a hearing b~fore the
Commis~ion on January 8,.1946, alleging that he was per2* manently 8 disabled as the result of having contracted an
occupational disease, which had been diagnosed as sili-
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cosis on December 18, 1945, and· that he had been compelled
to quit work on December 8, 1945.
The claim was defended by, the City upon the following
grounds:
1. The claimant does not, in fact, have an occupational
disease, commonly known as silicosis.
2. If the claimant has such an occupational disease, it did
not arise out of and in the course of his employment with
the City of Richmond.
3. If the claimant has such an occupational disease arising out of and in the course of his employment with the City
of Richmond, then such occupational disease is a pre-existing occupational disease as defined in section .2i of the amendments to W o·rkmen 's Compensation Act of Virginia effective
,July 1, 1944.

The case was heard on May 13, 1946, before .tl1e Honorable
W. F. Robinson, Commissioner, and on July 8, 1946, ·a decision was rendered directing an award of compensation to
the claimant. A review was had before the full Commission
on July. 31, 1946, and on September 19, 1946, a· majority of
the Commission affirmed the decision ·of Commissioner Robinson rendered July 8, 1946. The Honorable W. H. Ni~kels,
,Tr., Commissioner, filed a dissenting opinion.
3"
•The award of the Commission was based upon the
findings, among others, that the claim'ant had met the
requirements of section 2i of the Workmen's Compensation
·,Act and that the silicosis of which the claimant suffered could
not have been diagnosed as such on July 1, 1944, the effective
date of the. Act.
.
·ASSIGNMENTS OF ERROR.
The City makes the following assignments of error:

1:

That the Commission erred in finding that the claimant
had proven that he did not have as of July 1, 1944, the occupational disease .of silicosis because there is no evidence in
the case to support such finding.
2. That the Commission erred in finding that the disease
could not have been diagnosed as silicosis on ,July 1, 1944,
because the uncontradicted evidence in the case precludes
such finding.
·
·
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THE QUESTIONS INVOLVED.
The first question involved is whether the claimant must
submit some evidence to sl1ow that he did not have the diseas1•
as of the effective date of the Act.
The second question is whether there is any evidence in
this case to support the finding of the Commission that the
disease could not have been diagnosed as silicosis as of July
1, 1944.
"STATEMENT OF FACTS.
The facts in the case are not controverted.
The claimant had been working for the City for a number
of years during which he had operated a street sweeper and
then later swept the streets by hand, lifted barrels of ashes
and drove a trash and. ash truck.
For several years prior to the date the claimant was unable to continue his employment he had been treated for
bronchitis, asthma and pleurisy. In December, 1945, his
physician, Dr. H.F. Oppleman, was treating him for pleurisy
with effusion and upon having him X-rayed by Dr. L. J.
·whitehead on December 18, 1945, concluded that the claimant was suffering from silicosis.
The report of the X-ray examination by Dr. Whitehead
was as follows :
"Heart' shadows is partially obscured by lung structures
but within normal limits as to size.
"Right lung: Diaphragm is partially obscured. The trachea
and mediastinal shadows are displaced slightly to the right.
Beginning at the hilum and extending down to the base of
the lung and extending out in all directions there is almost
complete consolidation of the lung structures. .There is evidence of much fibrosis in the extreme periphery and apex
of lung.
"Left lung: Diaphragm curve normal. · Hilum shadows
markedly increased and there is evidence of a marked amount
of infiltratilon tl1roughout the lung.
''Conclusions: The findings in this chest are somewhat
unusual. There is evidence of a marked amount of infiltration of both: lungs more in the right than in the left. This
5~ infiltration is more or 0 less typical of a pneumoconiosis
or · silicosis (the terms being interchangeable). The
changes in this chest are believed to be due to occupational
disease.''
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On May 8, 1946, the claimant was examined by Dr. Dean
B. Cole. Dr. Cole reported that the claimant had shortness
of breath, wheezing and soreness in midchest, anteriorly,
whenever he had a cold; that he had frequent colds, with
temperature and a dry cough and that he had some nervousness. The examination of the lungs showed them to be emphysematous with bronchial rales scattered throughout and
a few small moist rales at the bases. In addition the report
of Dr. Cole contained the following information:
"X-ray of chest: There i~ a bilateral fibrosis with emphysema-more pronounced in the right. There is some
nodulation in the rigl1t hilum. Appearances are those of an
occupational cli~ease-probably silicosis.
"Film following lung mapping shows distortion, characteristic of pulmonary emphysema.
"X-ray of sinuses: Considerable clouding of ,the left antrum; slight of the right.
"General Conclusions: Findings nre those of a silicosis.
There is considerable fibrosis, and rather severe pulmonary
emphysema, which is a part of the picture of silicosis. X-ray
of sinuses shows clouding of both maxillary antra. While
this is doubtless an aggravating factor in the patient's symptoms, it is not a primary condition.
"The question has arisen as to when the condition originated and this is impossible to determine but is believed to
have been coming on probably for several years. This is
based on the history, the marked emphysema, the amount
of fibrosis present, and the marked clubbing of fingers and
toes.''
6*

»>Dr. H. A. Stephenson, medical examiner of the· Commission, confirmed the finding of the other doctors that
the claimant was suffering from silicosi:s. He expressed no
opinion as to when the disease could have been diagnosed.
The three reports just mentioned and the oral testimony
of three physicians constituted all the evidence in this case·.
Drs. H. F. Oppleman, Garland M. Harwood and W. S:
Beazley were introduced as witnesses for the claimant. On
direct examination these three doctors stated that in their
opinion the claimant was suffering from silicosis. On direct
examination none was asked to express an opinion as to
whether or not an X-ray examination, if one bad been taken
on July 1, 1944, would have established the existence of silicosis in the claimant as of that date.
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On cross examination Dr. Oppleman testified as follows:

"Q. Doctor, when you examined him in Ma1·ch, 1945, knowing now what the X-ray showed, are you satisfied that he
was suffering from silicosis at that time?
'' A. I feel like he was.
'' Q. If he was suffering from silicosis rather than bronchitis, as later determined by X-ray, is it not also your opinion he bad silicosis on January 1, 1944 J
.
"A. I didn't examine him January 1, 1944, but assuming
-and concerning this type of disease and taking a long time ·
to develop, probably 20 years, I assume it-" 7~

«iCommissioner Robinson asked this witness:

"Q. Assuming that a man with the exposure of' a man on
• the street, the work he was in, you say it takes a good. while
to build 'QP on slow exposure, would you say that he bad silicosis in July, 1944 f"
The doctor replied:
"A. I don't know. I can just assume that he has had it- for
a long time but had 'no proof until December, 1945."
Dr. Harwood on cross and re-direct examination testified
as follows :
'' Q. Doctor, a patient who bas a history of suffering from
asthma and pleurisy, bronchitis over a period of, we will say,
several years prior to December, 1945, at which time X-ray
demonstrates that he then lias silicosis, isn't it your opinion
that he has had silicosis for several years prior to the taking
of the X-rayT
"A. I don't think there is any doubt that he had silicosis
for some time, from a medical standpoint. If you are merely
asking for an opinion, I think lie had been building up silicosis over a peri_od of years.

"Mr. Rogers~ I. have no further questions.
"l\fr. Hicks: That is all.

ge

"By Mr. Rogers:
"Q. One more question, please. What is your opinion
as to whether Cir not an X-ray would have demonstrated sili8
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cosis in this patient if taken !)n July l, 1944, or can you answer that on having seen the X-ray taken in December?
"A. I couldn't answer it with any authority whatever.
"Q. That is because you have not seen the extent of the
lung tissue damage from the X-ray picture?
"A. ·well, that and the fact that I am not an X-ray man
and would not know just exactly what X-rays would showhow much demonstration would lmve been shown.
''By :Mr. Hicks:
"Q. But.is there any way of telling, even from examination
of the X-ray, how long this condition has existed 1 ·
"A. That is again up to an X-ray man. I would not know.
I think you ought to have an opinion from them.''
Dr. Beazley was not cross examined.
-ARGUMENT.
The two assignments of- error nre so closely relat~d that
· they will be discussed herein as if they were one.
"'STATEMENT OF THm LAW.
Section 2i of the ·workmen's Compensation Act reads as
follows:
"An occupational disease which an employee has on the
effective date of the amendments of tl1is law shall not be
covered hereunder. An employee has an occupational disease within the meaning of this law if the disease or condition has developed to such an extent that it can be diagnosed
as an occupational disease. In every hearing before the Industrial Commission in this regard under this law, the burden shall be on the employee to prove that he did not have
as of the offective dute hereof the occupational disease for
which he is seeking compensation.''
To reach the correct answers to the questions raised in this
petition, it is only necessary to consider the plain language
of section 2i of the Act and to apply the uncontradicted evidence or the total lack of evidence thereto.
APPLICATION OF THE EVIDENCE TO THE STATUTE.
The claimant not only failed to prove that he did not have
as of the effective date of the Act the disease for which he
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was seeking compensation-he made no effort to prove it.
· We admit that it would have been an impossibility for the
claimant to have shown the date at which his condition
originated. Fortunately no such impossible burden was imposed upon him by the provisions of the Act.
The burden imposed upon him by the Act required him to
prove that the disease could not have been diag1iosed on the
effective date thereof.
10 3
elt is impossible to determine from this record whether
or not an X-ray examination, if one had been made on
July 1, 1944, would have disclosed the existence of silicosis
as of that date. Not a single question was asked on direct
examination calling for an expression of opinion as to this.
Dr. Harwood was asked that direct question on cross examination and replied that he could not answer it because
· he had not seen the X-ray pictures and was not an X-ray man.
If in fact a diagnosis of silicosis had been made on July
1, 1944, then, we take it, no one would argue that the claimant would be entitled to compensa.tion. Obviously the provisions of section 2i would prevent recovery. But the Act
does not, by its terms, exclude a disease that has been diagnosed. It excludes any "
e disease or condition that has
developed to such an extent that it can, be diagnosed <+ »> <+ ".
And obviously, too, the provisions of section 2i prevent recovery where there is no proof whatsoever that the disease
could not have been diagnosed on July 1, 1944.
Dr. Cole in· his report stated that the question had arisen
as to when the condition originated and was impossible to
determine that question. ,ve agree, but the question is not
when it originated but rather when it could have been diag-'
nosed. Dr. Cole did not state what, in his opinion, an X-ray
taken on July 1, 1944, would have shown, and unless he or
some other witness bas done so, then how can it be found tllat
the claimant has carried the burden imposed by section 2i.
$

11 e

..,

~The second finding of the Commission with whicI1
we take issue is that the disease could not have been
diagnosed at any time prior to December 18, 1945.
Not only is there no evidence to support this conclusion
but the only evidence in the record in this connection leads
to just the opposite conclusion.
The only evidence touching this question is that of Dr.
Harwood which we have set out at page 7 of this memorandum.
He suggested that an opinion of an X-ray mah ought to
be obtained and if we correctly understand his statements,
he was of the opinion that a physician experienced in X-ray

8
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examinations could have produced the key to this perplexing
problem.
Notwithstanding this evidence in the record the Commission has. found:
·
"On the other hand, the various complaints from which
this employee suffered prior to December 18th, 1945, (the
date of the first diagnosis of silicosis) ancl had been treated
by the physicians, not one of which diagnosed tlie condition
as silicosis so that December 18th, 19-15, is the first date any
physician could state this disease existed.,,
THE MAJORITY OPINION.
A careful reading of the opinion of Commissioner Robin-·
son rendered on July 8, 1946, and of the majority opinion of
Commissioner Deans rendered on September 19, 1946, leads
us to the conclusion that these two Commissioners have been
unconsciously influenced by the understandable sym12e pathy which they have for the >l.>laboring man.
Commissioner Robinson has used this language:
"The Supreme Court has held on numerous occasions that
any doubt must be resolved in favor of the claimant and,
therefore, the finding is made that the claimant's condition
manifested itself and was diagnosed as silicosis on December 18, 1945, ancl tlte claimant is entitled to the benefits provided by the ·workmen's Compensation Act. The various
complaints from which this employee suffered prior to December 18, 1945, had been treated by the physicians, not one
of which diagnosed the condition as silicosis, so that December 18, 1945, is the first date any physician could state this
disease existed.''
We agree that any doubt concerning a portion of the Act
that might be ambiguous should be resolved in favor of the
claimant. But where the language of the Act is plain and
susceptible of but one interpretation, the failure to give effect to that language by simply stating that any doubt must
be resolved in favor of the claimant is to enlarge the provisions of the Act by judicial pronouncement.
The fallacy in the statement contained in the second sentence quoted above is quickly seen when it is remembered
that the physicians who had treated the claimant prior to
December 18, 1945, bad not resorted to the use of X-ray and
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that only by an X-ray examination can the existence of silicosis be determined.
In the opinion of Commissioner Deans this is said:
"The employer ]ms submitted no evidence to show the existence of silicosis as of July 1st, 1944, so that this em138 ployee has met the 3 requirements of section 2-i of the
Workmen's Compensation Law and is entitled· to benefits thereunder."
·
The statement of fact that the employer has submitted no
evidence to show the existence of silicosis as of July 1, 1944,
is quite true. It does not follow, however, that because of
this the employee has met the requirements of section 2i.
The statute docs not require the employer to submit evidence to show the existence of silicosis.· The reverse is true.
The statute requires the employee to submit evidence to
show the non-existence of silicosis.
In this case the findings of the Commission ·have been made
as if section 2i read as follows:
"An occupational disease which an employee has on the
effective date of the amendments of this law shall not be covered hereunder. An employee has an occupational disease
within the meaning of this law if the disease or condition
has developed to such an extent that it has been diagnosed
as an occupational disease."

THE MINORITY OPINION.
The dissenting opinion of Commissioner Nickels is found
at pages 31 through 36 of the transcript of the record. It so
clearly explains the legislative history and intent of section
2i of the Act and so aptly points out the reasons why there
can be no recove·ry in this case, that we could well have
148 adopted that opinion 8 as our brief in support of the
petition for appeal. ,ve commend that opinion to this
court.
CONCLUSION.
We will not summarize or repeat. Counsel for the City
feel that it has been shown that the order complained of is
contrary to law in that the findings upon which it is based
are unsupported by the uncontradicted evidence in the case.
Your petitioner accordingly prays that an appeal may be
awarded to the order of the Industrial Commission; that the
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action of the Commission be reviewed and reversed ; and
that final judgment for the petitioner be entered by this
court.
Counsel for the petitioner desire to state orallv the reasons for reviewing the judgment complained of and further
-pray that a reasonable opportunity may be allowed therefor.
In the event an appeal is awarded, the City of Richmond
ndopts this petition as its opening brief.
Counsel for the petitioner aver that a copy of this petition
was on the 15th day of October, 1946, mailed to Robert L.
Hicks, attorney for the claimant before the Industrial Commission and that this petition together ,vith the record will
be presented to the Supreme Court of Appeals at Richmond
on the 15th day of October, 1946.
Respectfully submitted,
CITY OF RICHMOND,
By Counsel.
J. ELLIO'rT DRINARD,
City Attorney.
OLIN A. ROGERS,
Assistant City Attorney,
402 City Hall,
Richmond, Virginia.
8
15e
The undersiµ:ued, J. Elliott Drinard, whose address
. is 402 City Hall, Richmond, Virginia, an attorney at
law practicing in the Supreme Court of Appeals of Virginia
hereby certifies that in l1is opinion the order complained of
in the foregoing petition ought to be reviewed and reversed
by the Supreme Court of Appeals of Virginia, for the reasons set forth in the foregoing petition and brief in support
thereof.
J. ELLI0TT DRINARD.
Richmond, Virginia, October 15, 1946.
Received October 15, 1946.
M. B.

,vATTS,

Clerk.

Appeal granted 11/1/46.
A. C. BUCHANAN.
Received Nov. 4, 1946.
M. B. W.
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Dr. H. F. Opplema-n..

RECORD
Thomas A. Collins, claimant

v.

City of Richmond, Department of Public
Self Insured

"r

orks, Employer0

Claim No. 806-562.
Claimant appeared in person.
Robert L. Hicks, Attorney-at-Law, Law Building, Richmond,
·
Virginia, for the claimant.
Olin A. Rogers, Attorney-at-Law, City Hall, Richmond,
Virginia, for the defendant.
Hearing before Commissioner Robinson at Richmond, Virginia,, May 13, 1946.
All witnesses having been duly sworn, the following testimony was taken :
Mr. Rogers: So as the doctors can leave as early as po's:sible, I would like to make a statement as to what we can
show after they have testified.
DR. H. F. OPPLEMAN.
Commissioner Robinson: 'You admit the qualifications, Mr.
Rogers?
,
Mr. Rogers: Yes.
By Mr. Hicks:
Q. Have you treated Mr. Thomas A. Collins very recently7
A. I have seen him March 16, 1945; 28th of September, 8th
and 24th; December 8th, 19th, 27th ancl 28th, 1945; 1946, J anu.ary 8th, 22nd, February 22nd.
Q. You last saw llim on 22nd of February?
page 2 ~ A. Yes.
Q. What did you treat :Mr. Collins for, Dr. Oppleman, or what is he suffering from Y
A. First., acute bronchitis ancl eal'lv in 1945 he got better
and he came down again with broncf1itis and I treated him
again in December. He had pleurisy with effusion and I had
him X-rayed and found silicosis.

·
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Q. ,vi1at is that, doctor7
A. Any inhalation of silica in sufficient quantity-- fine particles-it accumulates from 5 to 20 years. Diagnosis is based
on history aud X-ray.
Q. What would cause that disease, if you lrnow 7
A. Well, you find it generally in miners, people handling
glass, making· glass, dealing with silica dust. Coal miners
have it and you see it in people who also do enameling.

.

Commissioner Robinson: Also find it in foundries.
Dr. Oppleman: Yes, sir.
By :Mr. Hicks:
Q. In your opinion, is :Mr. Collins able to do the kind of
work he is accustomed to doing f
A. The last time I examined l\Ir. Collins, on February 22nd,
at that time his condition wag ahont the same, alt.hough he
had no temperature, was complaining-, wasn't coughing and
I am unable to say at this time hc<'nuse I have not examined
·
him since· Februa1:y 22nd.
Mr. Hicks: AU right,, Mr. Rogers.
By Mr. Rogers:
Q. Doctor. your first examination was March 16,
page 3 ~ 1945, I believe you said?
A. Yes, sir.
Q. And then in December of the same year you had an
X-ray7
A. Yes, sir.
Q. Did you see the X-rayY
A. I saw them.
Q. And the reading of the X-ray was that it was silicosis t
A. That is right. ·
,
Q. Can you state whether both lobes were affected-was
the whole area of the lungs affected or was it justA. Really, at this time I don't remember.
Q. Doctor, when you examined him in 1\Iarch, 1945, knowing now what tlle X-ray showed, are you satisfied that he was
suffeiing from silicosis at that time?
A. I feel like he was.
Q. If he was suffering from silieosis rather than bronchitis, as later determined by X-rn:r, is it not also your opinion he had silicosis on .January 1, 1944?
A. I didn't examine him January l, 1944, but assuming-
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Dr. H. F. Oppleman.
and conce1·uing this type of disease and .taking a long time to
develop, probably 20 years, I assume it. Q. Just your opinion 1
A. Yes, sir.
.
Q. In other words, when a man is X-rayed and silicosis is
found, the medical profcssion, as I understand it, unless something to the contrary is shown, such as a sudden
page 4 ~ heavy exposure to silica, that this condition has existed for several years prior to the time it is dis.
covered by X-ray?
A. The history and X-ray makes the diagnosis. You have
a ~ifferential-you bave to eliminate cancer, myocarditis,
tuberculosis, emphysema.
Q. Doctor, would you say that the average citizen of Rich·
mond is subject to silicosis 1
A •.The average citizen Y
·
·
Q. Yes~ is the history in Richmond such as. A. No, personally I coulcl not say that because not every
citizen in Richmond is exposed to mining, gfass making·, etc.
I don't know the percentage you find of silicosis in a city of
this size-I could not make that statement.
Q. Richmond is not a city that either stands out or back
insofar as this disease is concerned f
A. As far as I know, this is the first case of silicosis I have
seen in 16 years practice of medicine.
Q. ould you care to express an opinion as to whether
or not an employee who drives a trash tmck for the City of
Richmond for 15 or 20 years would be more-.
A. If a man is handling coal dust ashes and exposed to
it, there is a possibility, particularly one having bronchitis,
asthma or sinus infection-they would be more affected by it.
Mr. Rogers: No further questions.

"r

By Commissioner Robinson:
Q. Doctor, let me ask a question-you saw him the first
·
time in Jmrnnry, 19457
page 5 ~ A. 1\forch, 1945..
Q. In your opinion, did he have silicosis then?
A. I really don't know. In simple silicosis you can't diagnose it by just signs, and physical signsQ. Let me ask you-faking into consideration a man working on, the street in a truck~ if he has silicosis when you did
finally diagnose it, when was it 7
A. In December, 1945.
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Q. Assuming that a man with the exposure of a man on the
street, the work he was in, you say it takes a good while to
build up on slo,v exposure, would you say that he had silicosis
in July, 19441
A. I don't know. I can just assume that he has had it for
a long time but had no proof until December, 1945.
Q. Would you say that a man driving a truck or working
as a street cleaner it would take long-er for silicosis to manifest itself than it would a m·an working as a motorman in a
mine, churning up silica from sand, or in a foundry!
A. That sounds logical that a mnn exposed to it directly
stands better chance of having it than Mr. Collins, yet, there
is a lot of miners do have it and quite a few don't, yet Mr.
Collins has had, as far as I am concerned. bronchitis, once
even pleurisy, effusion, as far as I nm concerned, and could
have been exposed to it and, being one of those individuals,
collected this disease througl1 inhalation.
Q. The fact is tllat in bituminous mines they don't get it
from coal.
A. They get it from silica.
page 6 ~ Q. Silica is in sand they use on motors, wheels
spinning round and getting in the air and coal dust
itself doesn't give iU
A. No, sir.
Q. I am trying to bring out ,vhethcr or not, in your opinion,
exposure of that kind develops quicker than a man in the
air•.
A. I am inclined to think, as 8aid before, that these men
working under these conditions are more apt to have this
disease than Mr. Collins.
Witness stood aside.
DR. GARLAND M. HARWOOD.

Note: Qualifications admitted.
Bv :Mr. Hicks:
·Q. Dr. Harwood, have you had orrnsion to examine or treat
Mr. Collins j
A. Recently, yes, I had Collins ns a patient, and so many
years ago that I don't remember, hut I imagine 23 years ago
-at that time I don't know whether I was. treating him or
his family, I 1·eally don't.
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Dr. Garland 11{. Hanoood.
Q. But you ha~e examined him recently?
A. Yes.
Q. Would you please state what your examination disclosed,
sir7
A. He had some sho1·tness of breath-came in my offiee.
His right chest showed more evidence of disturbance than his
left. His blood pressure and heart were entirely 11ormal. I
had a report from Dr. Oppleman for tho City of Ricµmond
·
which was sent to me through the City of Richmond
page 7 ~ and it gave the same that Dr. Oppleman stated, that
,
is, that he had silicosis. I don't think that you would
have been able to tell tllat he bad silicosis on examination, as
Dr. Oppleman stated that silicosis is diagnosed by X-ray.
Q. In your opinion, is :Ur. C1-01lins suffering from silicosis?
A. According to the X-ray, yes. I didn't see the X-ray but
the reports both of Doctors Talley and Oppleman state that
he had silicosis.
.
l\fr. Hicks: All 1·igbt, sir.

By l\Ir. Rogers:
Q. Dr. Harwood, if an X-ray taken December, 1945, shows
that the patient does have silicosis, what is your opinion as to
that same patient having had silicosis prior to July 1~ 19447
A. T.hat is an awkward question.
Q. Am I right, Doctor, in saying thatA. May I answer? Silicosis is a slow process, building up
gradually., and I think that it probably was building up over
a period of yea1·s and he had the beginnwg of it before-when
-December, 1944?
Q. July ~ 1'944.
A. July. I think it is undoubtedly true he ]iad some, but
that is merely a surmise on my pai't, knowing the slow bui.Jd-.
ing of silicosis. Mr. Collins gave me a history of having been
treated for bronchitis, asthma and pleurisy over a period of
years is what he told me. I think that something was responsible for his susceptibility to eolds.
Q. Isn't it a fa.et, Doetor, that patients who are
page 8 ~- known to lu.rv-e silioosis have fm· a period-of several
years suffered the usual symptoms that come with
asthma, bronchitis., etc.?
A. They do. They arc very subject to coughs, infections,
because the lung is impaired.
A. Doesn't tlmt lead the members of the profession to conclude that what we thought to have been bronchitis and
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pleurisy could have been silicosis all the time, which the X-ray
develops to be tliaU
A. I re-state that silicosis makes the lung more sensitive
to bronchitis and asthma and anything because the space is
cut down and I think that people who have silicosis, even in
its beginnings before it can be diagnosed by X-ray, would be
more subject to colds than other people.
Q. Doctor, a patient who hus a history of suffering from
asthma and pleurisy, bronchitis over a period of, we will say,
several years prior to December, l 945! at which time X-ray
demonstrates that lie then has silicosis, isn't it your opinion
that he bas had silicosis for sev<1ral years prior to the taking
of the X-ray?
A. I don't think there is anv clouht that he hnd silicosis for
some time, from a medical stai1dpoint. If you. are merely asking for an opinion, I think lte hacl bl'Cn building up silicosis
over a period of years.
l\fr. Rogers: I lmve no further questions.
l\fr. Hicks: That is all.
By :Mr. Rogers:
Q. One more question, please. "What is your opinpage 9 ~ ion as to whether or not an X-ray would have demonstrated silicosis in this patient if taken on July
l, 1944, or can you answer that on having seen tlie X-ray taken
in December?
A. I couldn't answer it with any authoritv whatever.
Q. That is because you l1ave 1iot seen the exte111t of the
lung tissue damage from the X-ray picture?
A. Well, that and the fact tbat I am not an X-ray man and
would not know just exactly what X-rays would show-how
much demonstration would have hl'en shown.
By Mr. Hicks:
Q. But is there any way of telling, even from examination
of the X-ray, how long this condition has existed?
A. That is again up to an X-ray man. I would not know.
I think you ought to liave an opinion from them. ·
·witness stood aside.
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DR. ·w. S. BEAZLEY.
Note: Qualifications of the witness are admitted.
By Mr. Hicks:
Q. Dr. Beazley, have you examined or treated Mr. Collins
recently?
A. I saw him first January 13, 1944.
Q. And how often or l1ow many times have you seen ~im
since tlien Y
A. I saw him two or· three times in 1944, again October 5th,
again October 24th-it may have been· one oilier
page 10 ~ time. I may have seen him ·ror the same trouble.
Q. When did you last see him?
A. October 24, 1944.
.
Q. Can you state what kind of disease Mr. Collins is suffer·
ing from at this time 1
A. No, I did not see the X-ray or have X-ray report. Of
course, hearing about the report, I have to agree. with the
other doctors on silicosis.
Q. From what you have heard about it, the testimony you
have heard here, in your opinion he is suffe1ing now from
silicosis?
A. Yes.
Mr. Hicks: All right, ·Mr. Rogers.
Mr. Rogers: I have no questions.
Mr. Hicks: That is alJ, Doctor.
Witness stood aside.
Mr. Rogers: I wus going to ask permission to file report
from "Whitehead and Dean Cole, respectively. I would like
to ask Mr. Collins whether Dr. Co~~ has completed his examination.
l\fr. Collins: Yes, sir.
Commissioner Robinson : Is Cole going to make X-ray7
Mr. Rogers: Ycs, sir, lie X-rayed it.
·
Commissioner Robinson: File those, please.
Mr. Rogers: Yes, sir, together with letter from him..
Commissioner Robinson: And I will turn the whole thing
over to Doctor Stephenson.
page 11 ~ Mr. Rogers: ·with your permission, we .will :file
wage chart showing- the exact amount of the aver-
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D'r. W. 8. Beazley.

age weekly wage-our records differ slightly. I am sure Mr.
Hi~ks and I will agree. .
Mr. Hicks: ,ve will agree on what the wage chart shows.
:Mr. Rogers: $29.61 as against $33.00, as claimed in notice.
There is also this problem-1\fr. Collins has been granted a
pension by the City of Richmond. In the terms of the pension ordinance any compensation that may be awarded to
him-To state it differently~ he is not entitled to pension during t4e time be 1·eceives compensation. I will explain that
in a .letter to the Commission.
Commissioner Robinson: If we would find him entitled to
compen:aation we would credit for whatever l1is amount of.
pension. That is all?
Mr. Hicks: That is all, sir.
Oommissioner Robinson: Get the r('po1·ts as soon as you
can.
Mr. Bogers: ,ve will do it promptly, sir.
(Repo1;t of Dr. H. F. Oppleman is filed as Claimant's Exhibit A..)
(Repo1·t of Dr. L. J. Whitehead dated 12, '18/45 is filed as
Defendant's Exhibit No. l.
Report of Dr. Dean B. Cole, dated :May 8, 1946, is filed a~.
Defendant's Exhibit No.·2 and wage chnrt elated May 14, 1946:,
is filed as· Defendant's Exhibit No. 3.)
Closed.
page 12 ~

CLAIMANT'S .EXHIBIT A.
Date 1-S-46

TO WHOM IT MAY CONCERN.:
I have carefully examined Mr. Thomas Collins and from
.his history, Xray, & physical findings I feel that he has

Silicosis.

(Sig-ned) HERMAN F. OPPLE!fAJ.~, M. D:

City of Richmond v. Thomas A. Collins.
page 13 }
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DEFENDANT'S EXHIBIT NO. 1.
REPORT OF X-RAY EXA.:MINATION

To Dr. H. F. Oppleman
Name of Patient: T. A. Collins

.

Date of Exam. 12,18,45

Part Examined: Chest
Technique:
Findings
Heart shadows is partially obscured by lung structures but
within normal limits as to size.
Right lung: Diaphragm is partially obscured. The trachea
and mediastinal shadows are displaced slightly to the right.
Beginning at the hilum and extending down to the base of the
lung and extending out in all directions there is almost complete consolidation of the lung structnres. There is evidence
of much fibrosis in the extreme periphery and apex of lung.
Left lung: Diaphragm curve normal. Hilum shadows
markedly increased and there is evidence of a marked amount
of infiltration throughout tile lung.
Conclusions :
The :findings in this chest are somewhat unusual. There is
evidence of a marked amount of infiltration of both lungs more
in the right than in the left. This infiltration is more or less
typical of a pneumoconiosis or silicosis ( the terms being interchangeable). The cl1anges in this chest are believed to be
due to occupational disease.
(Signed) L. ,J. WHITEHEAD
page 14} DEFENDANT'S EXHIBIT NO. 2.
DEAN BALDWIN COLE, M. D.
ALTER L. NALLS, :M. D.

,v

Profes~ional Building
Richmond, Virginia
Collins, l\Ir. Thomas A. 500 S. Pine St., Richmond, Va. #6334
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Age: 51

·white, Male, ,vidower (1 daughter,. 5-8-46..
33 years old)
Emp.: City of Richmond (Truck Driver)
Phy.: Dr. Herman F. Oppleman, 616 ,v. Grace St.:t Richmond:.
Va.
C. C. ·Shortness of breath. " 1heezing. Soreness in mid
chest, anteriorly, whenever he has a cold. Frequent colds.
Dry cough. Temperature with colds. Some nervousness.
F. H. Mother died of apoplexy.
P.H. Usual childhood diseases. Has never had pneumonii.
but thinks h~ -has had pleurisy once. ~one of the fevers. Nei
sinus treatments. No operations .
. P. I. Patient is referred for a check-up because of previous
X-ray findings. His chest was X-1·ayed by Dr. Whitehead ancl
patient says that be has been told that he has silicosis. Because of the findings patient has been off from work sinco
November 29, 1945. Says he has some soreness in his mid
chest~ anteriorly, whenever ,he catches cold and this is very
frequent as he has been doing outside work and has been ex-posed to all kinds of weather. Patient complains of a dry
~ough-no expectoration and no hemoptysis. His appetite if~
fairly good and he sleeps well.. States he runs temperatm'.H
with his colds. Patient has some nervousnees.
page 15

~

Examination:

Weight: 172
'l1emp. : 98.6
Pulse: 86
B. P.: 140/60
Well developed ·and well nourished muscular middle-aged
man.
Heart: Negative
Lungs: Emphys~matous. B1·onchial rules scattered throughout. Few small moist rales at the bases.
Head: Eyes-pupils equal. React to Light and Accommo·
dation.
Nose: Mucous membrane slightlv red.
Ears: Negative
.
Mouth: Teeth-many missing and in poor condition. Tonsils enlarged~ especially the left.
Neck: Short and thick
Abdomen: No masses nor tendemess. Liver, kidneys, and
spleen not palpable.
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Extremities: Marked clubbing of fingers and toes.
Labratory: Urinalysis: Amber; No Sediment; Acid; Sp.
Gr. 1.018; No Albumen; No Sugar; Epith. Cells, Few; Pus
Cells, Rare; Mucus/-.
Blood: R. b. c. 4;,500,000; vV. b. c. 6,500; Hbg. 95%; Pmn.
··
69· Sm. 27; Eos.·4.
Sedimentation test showns an index of 19 at the end of 45
minutes and 22 at the end of an hour.
page 16} Electrocardiogram: Rate 100. Rhythm Normal.
Conduction time .12 second. T wave upright.
QRS complexes small. Slight left axis deviation.
X-ray of chest: There is a bilateral fibrosis with emphysema
-more pronounced in the right. There is some nodulation ·
in the right hilum. Appearances are those of an occupational
disease-probably silicosis.
Film following lung mapping shows distortion, characteristic of pulmonary emphysema.
X-ray of sinuses: Considerable clouding of the left antrum;
slight of the right.
General Conclusions : Findings are those of a silicosis.
There is considerable :fibrosis, and rather severe pulmonary
emphysema, which is a part of the picture of silicosis. X-ray
of sinuses shows clouding of both maxillary antra. While
this is doubtless an aggravating factor in the patient's symp.
·
toms, it is not a primary condition.
The question has arisen as to when the condition originated
and this is impossible to determine hut is believed to have
been coming on probably for several years. This is based on
the history, the marked emphysema, the amount of fibrosis
present, and the marked clubbing of fingers and toes.
CC: Mr. Horace Edwards, City Attorney
City Hall, Richmond, Va.
(Signed) DEAN B. COLE.
page 17}

DEFENDANT'S EXHIBIT NO. 3.
City of Richmond
Richmond, Virginia

Department of Public Works

May 14, 1946

Actual earnings of Thomas A. Collins during the period ·
December 9th, 1944, thru December 8th, 1945:

•
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Total
December 9, 1944
January, 1945
February
March
April
May
June
July
...
•·'
August
September
October
November
December 8, 1~45

$ .00

58.29
64.81
55.44
76.99
62.67
59.22
73.53
74.68
74.52
42.28
67.12
48.86

$60.03
46.11
49.84
54.12
63.00
62.84
51.32
62.51

71.39
66.13
61.19

60.54
.00

$ 60.03

104.40
114.65
109.56
139.99
125.51
110.54
136.04
146.07
140.65
103.47
127.66
48.86

Total ..•................... $1,467.43
Average-1 week . . . . . . . . . . .
28.22

DEPARTMENT OF PUBLIC WORKS
(Signed) D. W. FERGUSSON
page
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Claim No. 806-562.

Case of Thomas A. Collins.

MEDICAL REPORT OF
COMMISSION'S PHYSICIAN
J nne 26, 1946

Industrial Commission of Virginia,
Richmond, Virginia
Attention: Mr. '\V•• F. Robinson, Commissioner
.
Gentlemen:
At your request, I reviewed the file in Uie above captioned
case.
From the facts in the file and the doctors' reports and testimony all of the doctors agree on tile diagnosis in this case,
the diagnosis being silicosis.
From the description of the present condition of the claim-:
ant, including the X-ray findings in the cbest and the general
s1;1bjective and objective symptoms as given ·by the claimant
himself and the different doctors who examined him, I am of
the opinion the diagnosis of silicosis is the prope1· diagnosis
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and this pathological condition arose out ·of and in the course
of the. claimant's employment.
V cry truly yours,
(Signed) H. U. STEPHENSON
:Medical Examiner
page 19 } Thomas A. Collins., Claimant

v.

City of Richmond, Department of Public )Vorks, Employer,
Self Insured
Claim No. 806-562.
July 8, 1946.
Claimant appeared in person.
Robert L. Hicks, Richmond, Virginia, for U1e claimam.
Olin A. Rogers, Richmond, Virginia, for the defendant.
Hearing before Commissioner Robinson at Richmond, Virginia, May 13, 1946.
Robinson, Commissioner, rendered the opinion.
Thomas A. Collins, an employee of the City of Richmond in
the Street Cleaning Department of the Department of Public
Works, filed application for hearing with this Commission on
January 8, 1946, alleging that he bad to quit work on December 8, 1945, and that on December 18, 1945, his condition. ·was
diagnosed as silicosis. His average we~kly wage was $28.22,
according to the pa)• roll transcript which had been submitted
by the employer.
.
The claimant, in his application, stated that he operated a
sweeper for tlte City and also swept streets by hand, lifted
barrels of ashes and drove a trash or ash truck and was exposed to dust which affected llis lungs.
In support of his confrntion that lie was suffering from
silicosis, he filed the fallowing report from Dr. Herman Qppleman:
page 20}

"I have carefully examined Mr. Thomas Col-,
lins and from his history, X-ray and physical findings I feel that he has silicosis.''
There was also filed a report from Dr. L. J. Whitehead,
dated December 18, 1945, which is as follows:
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"Heart shadows is partially obscured by lung structurei;
but within normal limits as to size.
. Right lung: Diaphragm is partially obscured. The trachea
and mediastinal shadows are displaced slightly to the right.
Beginning at the hilum and extending down to the base or
the 11.ing and extending out in all directions there is almost
complete consolidation of the lung structures. There is evidence of much fibrosis in the extreme periphery and apex
of lung.
Left lung: Diaphragm curve normal. .Hilum shadows
markedly increased and there is evidence of a marked amount
of innltration throughout the lung.
Conclusions :
:findings in this chest are somewhat unusual. Them
is evidence of a marked amount of infiltration of both lungs
more in the right than in the left. This infiltration is more
· or less typical of a pnenmoconiosis or silicosis (the terms being interchangeable). The changes in this chest are believed
to be due to occupational disease.''

The

page 21 }

Compensation was denied by the defendant 0:1
the ground that the claimant docs not in fact have
an occupational disease known as silicosis; that if claimant
has such an occupational disease, it did not arise out of and
in the course of bis employment with the City of Richmond
and that if the claimant bas such an occupational disease
arising out of and in the course of his employment, it was
present on July 1, 1944, the effective date of the occupational
amendment to the Workmen's Compensation Act.
The testimony at the hearing was confined entirely to the
doctors who have treated this claimant.
Dr. H. F. Oppleman testified that he saw the claimant from
March 16, 1945, through February 22, 1946. He first treated
the claimant for acute bronchitis and, as he had pleuris;r
with effusion, this physician had him X-rayed and he was
f oun~ to be suffering from silicosis. Not having seen th~
claimant since February 22nd, Dr. Oppleman would not express an opinion as to whether or not he was able to dt)
the work he had f orm~rly done. This doctor was asked if,
in his opinion, he felt the claimant was suffering from silicosis in March, 1945, and stated that according to what th•?
·x-rays showed he felt that be was, but was not definite a:;
to this. He was also asked if he was of the opinion tlmt th•?
condition was present on January 1, 1944, but would not express an opinion, as he did not see him prior to l\Iarcb, 1945.
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Asked as to whether or uot the average citizen in Richmo:µd
is subject to silicosis, this witness replied in the negative,
but did not know the percentage of silicosis cases that would
be found in a city the size of Richmond.
page 22 ~ Dr. Garland M. Harwood testified that he had
had Collins as a patient some years ago and bad
recently examined him in his office, at which time claimant
had some shortness of breath and there was evidence of more
disturbance in the right chest than in the left. His blood
pressure at that time was normal. At the time be made his
examination he had a report from Dr. Oppleman, stating
that X-rays revealed that this claimant had silicosis. This
physician did not see the X-rays but saw the reports of Doctors Talley and Oppleman, which state that he had silicosis.
Asked as to whether or not he thought Collins had silicosis
on July 1, 1944, Dr. Harwood replied that silicosis is a slow
p1·ocess, building up gTadually, and that he probably had some
silicosis on July 1, 1944, but that this was merely a surmise
on I1is part. The history received from the claimant- was
that he had been treated for bronchitis, asthma, and· pleurisy
over a period of years. He stated that silicosis· made the
lung more sensitive to bronchitis and asthma because the
space is cut down and that people having this disease would
be morP. susceptible to colds than other people. He was also
asked as to whether or not he thought the X-ray would have
· demonstrated silicosis in this case if same had been taken on
.July 1, 1944, and stated that he could not answer that question with any authority antl, as far as he was concerned, the
length of time that the silicosis had been present would have
to be left to the X-ray man.
Dr. W. S. Beazlev testified that be saw the claimant two
or three times in 1944, two of those occasions being on October 5th and 24th, the latter occasion being the last time be
saw him. He agreed with the other doctors that the claimant
is sufferin!? from silicosis.
])age 23 ~ By agreement, counsel for the employer :filed
since the hearing the report of Dr. Dean B. Cole.
~l.1l1is pl1ysician made a thorough examination and filed a report, which he concludes as follows:
"General conclusions: Findings are those of a silicosis.
There is considerable fibrosis~ and rather severe pulmonary
emphysema, which is a part of the picture of silicosis. X-ray
of sinuses shows ~louding of both maxillary antra. While
this is doubtless an aggrnvating factor in the patient's symptoms, it is not a primary condition.

/
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The question has arisen as to when the condition originated and this is impossible to· determine but is believed to
have been coming on probably for several years. This is
based on the history, the marked emphysema, the amount of
fibrosis present, and the marked clubbing of fingers and
toes."
The entire file was referred to Dr. H. U. Stephenson, tlw
Commission's Medical Examiner, and under date of J"une 26~
1946, he reported as follows:
'' At your request, I reviewed the file in the a\>0ve captionec:
case.
From the facts in the file and the doctors' reports and tes-timony· all of the doctors agree on the diagnosis in this case,
the dip~osis being silicosis.
,:
From the description of the present condition
page 24·}· of the claimant, including the X-ray findings in th,~
chest and the general subjective and .objectiv1~
r;vmptoms as given by the claimant himself and the different
d°octors who examined him, I am of the opinion the diagnosis
of silicosis is the proper diagnosis nnd this pathological condition arose out of and in the course of the claimant's employment."
The entire medical evidence shows without dispute that
this claimant is a sufferer from silicosis. Tl~e only question ·
left for determination is as to when it bad its inception.
While the record shows that silicosis is a disease that
progresses slowly, the record does not establish the fact tllat
a diagnosis of this condition was made until December 18,
1945. The various doctors were asked to express an opinion
ns to whether or not the condition was present on July l,
1.944, the date the amendment took effect, and replied that
it would be only surmise and conjecture for them to stat,3
that the disease was present on July 1, 1944. The City did
not take the precaution to have its employees examined, especially tho~e exposed to dust, prior to July 1, 1944, and it i!i.,
therefore, unable to conclusively show that the condition was
present at that time.
The Supreme Court has held on numerous occasions that
any doubt must be resolved in favor of the claimant anc.,
therefore, the finding is made that the claimant's condition
manifested itself and was diagnosed as silicosis on
page 25 ~ December 18, 1945, and the claimant is entitled fo
the benefits provided by the " 1orkmen's Compensation Act. The various complaints from which this em-
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ployee suffered prior to December 18, 1945, had peen treated
by the physicians, not one of which diagnosed the condition
as silicosis, so that December 18, \945, is the first date any
physician could state this disease existed.
He is, therefore, entitled to compensation at the rate of
$15.52 per week beginning on December 18, 1945, and continuing during his period of disability, subject to the provisions of Section 30 of the Act. The employer will also pay
the necessary medical expense for the first 60 days.
From the above award the sum of $200.00 will be deducted
and paid Robert L. Hicks, Attorney, for legal assistance. rendered the claimant.
The defendant will pay the cost of this proceeding.·
pag·e 26
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Claim No. 806-562.
Case of Thomas A. Collins.
NOTICE OF AWARD.
Date July 8, 1946.

Robert L. Hicks, Attorney, R
To City of Richmond,
Department· of Public Law Building,
Richmond, Virginia.
Works, (Employer)
Richmond, Virginia.
nnd Thomas A. Collins
Olin A. Rogers, Attorney R
(Claimant)
City Hall
606 South Laurel Street Richmond, Virginia.
Richmond, Virginia,
( Insurance Carrier)
and Self Insured
You. are hereby notified that a hearing was held in the
above styled case before Robinson, Commissioner, at Richmond, Virginia, on May 13, 1946, and a decision rendered
..Tuly 8, 1946, dh·ecting an award of compensation in favor
of the injured employee, as follows:
To Thomas A. Collins, $15.52 per week beginning December 18, 1945, and to continue during his period of µisability,
subject to the provisions of Section 30 of the Act.
The employer will also pay the necessary medical expense
for the first sixty days.
To Attorney Robert L. Hick~ the sum of $200.00 is directed
to be paid for legal assistance rendered the claimant and to
be deducted from the compensation above awarded.

•
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or Virginia

page 27 } · The defendant will pay the cost of this proceecJ:ing.
.

0

INDUSTRIAL COMMISSION OF VIRGINI.A..
(Signed) PARKE P. DEANS, Chairman.
Attest:
(Signed) . ,v. F. BURSEY, Secretary.
page .28"} Thomas A. Collins, Claimant,
.
v.
·:. City of Richmond, Department of Public Worlm,
Employer, Self-Insured.
Claim No. 806-562.
Sep. 19, 1946.

·Mr.Robert L. Hicks, Attorney-at-Law, Richmond, Virginiu,
for the Claimant. ·
.
:Mr. Olin A. Rogers, Attorney-at-Law, Ricl1mond, Virginia,
for the Defendant.
Review before the Full Commission at Richmond, Virginia,
on July 31st, 1946.
DEANS, Chairman, rendered the opinion.
Robinson, Commissioner, held a liearing on this claim on
May 13th, 1946, and found that the employee had suffered an
occupational disease as defined by the vVorkmen 's Comper;sntion Law and directed an award of compensation at tho
rate of $15.52 per. week to be paid by the City of Richmond,
Department of Public Works, to Thomas A. Collins, payments to begin as of December 18th, 1945, and continue during disability.
This claimant has been workin~ for the City of Richmond
for a number of years and durmg a portion of .this time
operated a sweeper and then later swept the streets by hand,
lifted barrels of ashes and drove a trash and ash truck. TJia
medical evidence indicates he now has silicosis. The medical evidence fails to establish a diagnosis of silicosis as of
,July 1st, ·1944, and, in fact, subsequent thereto the. claimant
was treated for asthma, bronchitis and pleurisy with e:ffusio:1
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before it was suspected he had silicosis. One of
tl1e physicians that attended this claimant some
years ago, and recently examined him in his office, at which time there was shortness of breath and with
more disturbance in the right than in the left chest. He was
asked as to whether or not he thought this claimant had silicosis on July 1st, 1,944, and replied that while silicosis is a
i;low process, buildmg up gradually, and he probably had
some silicosis on July 1st, 1944, but this was merely a surmise on his part. The doctors were asked to express an opinion as to whether or not the condition was present on July
1st, 1944, the date the amendments to the ,vorkmen's Compensation Law became effective, and replied that it would
lle only a surmise and conjecture for them to state the disease was present on that date. On the other hand, the various complaints from which this employee· suffered prior to
December 18th, 1945, (the date of the first diagnosis of silicosis) and had been treated by the physicians, ·not one of
which diagnosed the condition as silicosis so that December
18th, 1945, is the first date any physician could state this
disease existed. The City made no denial that silicosis was
contracted by this man while in its employ. He has established by competent evidence that there was no diagnosis of
Hilicosis prior to December 18th, 1945, and that he had not
been disabled as of or prior to July 1st, 1944. The employer
lias submitted no evidence to show the existence of silicosis
as of July 1st, 1944, so that this employee has met the requirements of Section 2-i of the Workmen's Compensation
Law and is entitled to benefits thereunder.
' For the above reasons the opinion of Robinson, Commissioner, is hereby affirmed and the majority Compage 30 ~ mission adopts the findings of fact and conclusions
of law, as well as the award of July 8th, 1946.
An additional fee will be allowed Attorney Robert L. Hicks
for appearing at the review, making a total fee including
that set forth in the award of July 8th, 1946, of $2~5.00.
page 29
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NICKELS, Commissioner, dissenting.

The medical evidence in this case shows a diagnosis of silicosis as of December 18, 1945. The exposure which led to
the ultimate development of the disease resulted from the
inhalation of silica contained in the dust from street cleaning. This was an open air task. It involv~d the inhalation
of dust of like character to which the public at large is exposed but in a greater concentration. The record falls short
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of showing whether the diagnosis was 1st, 2d or 3d degrei,
· silicosis. An experienced roentgenologist, familiar with th1~
hyaline nodular infiltration peculiar to this disease, could .
easily have classified the degree thereof. If such had been
done, a lot of the speculation and surmise as to the time required to develop the particular degree of the disease would
have been greatly obviated. The degree of progressiveness ol:'
the disease would have been a better criterion for determining the period of exposure .than uny opinion based upon purH
surmise without it. The failure to classify the degree of advancement creates doubts as to the degree of incapacity. It
constitutes a cloud upon diagnostic completeness and aceuracy. ;: ·
There is little doubt that the inception of the disease occurred with the first exposure. It had gradually developecl
by imperceptible degrees over many years. A motorman or
brakeman, working within the confined haulageway of a coal
mine, where sand boxes are used for traction, subjected to a
greater concentration of silica than one would expect on
the streets in the open air, would require from seven to ten
years to develop a true silicosis. The exposure in the instant case has been estimated at froin five to twenbr
page 32 ~ years. In all the medical books, pamph.lcts an<l
other studies made of exposures, not one has been
found to support the development of a silicosis in open aL·
in a period comparable to that between the effective date or
our Act, on July 1, 1944, and the diagnosis of silicosis in tbi:;
case of December 18, 1945, a period of 1 year, 5 months and
17 days.
The most accurate or reliable basis for a diagnosis of silicosis is a roentgenological examination by one skilled through
long experience in the reading of the plates. This technique
involves sufficient experience and skill to interpret th,,
hyaline nodular infiltration peculiar to silicosis. This type
of test is indispensable in the diagnosis of silicosis.· It i:;
the only means of differentiating between symptoms common
to more than one disease and establishing without question
a silicotic pathology. Such an examination will reveal thu
disease before symptomatic development proceeds to thH
point where dyspnea and other pathological occm·rences reveal its presence. Certain symptoms may be compatible with
one or more diseases and still not point with unerring ac.
curacy to silicosis without the aid of .X-ray plates. The medical examination in this case presents also a diagnosis of emphysema, .i. e., inechanical pluggfog of the lung cell. The
dyspnea (shortness of breath) and clubbing of the fingers are
also characteristic symptoms of the emphysema.
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There is little doubt in my mind that, had an X-ray been
made on July 1, 1944, it would liave shown, with slight difference, the same picture as that of December 18,
page 33 ~ 1945. Further, I do not doubt an experienced
roentgenologist, thoroughly familiar with the characteristics of the disease, would at this day say an X-ray
would have revealed the disease as of July 1, 1944.
The fact that it was not diagnosed till December 18, 1945,
is meaningless from the standpoint of the inception and development of the disease, except to say that this was the first
time an X-ray was made which showed its presence. The
physicians in this case didn't make a diagnosis on pure pathological symptoms. They mention bronchitis and dyspnea,
but they never related these symptoms to silicosis until after
an X-ray examination. A diag·nosis could not have been made
without this procedure and no one was so pr~sumptuous as
to try to do so. I shall repeat, for emphasis, that the diag- .
.nosis on December 18, 1945, does not dispute nor contradict
the statement that the X-ray, with slight differences of progressiveness, would have shown a silicosis on. July 1, 1944. .
The Act provides in Section 2-i, inter alias '' 0 " 0 an employe has an occupational disease within the meaning of this
.law if the disease or condition can be diagnosed as an occupational condition." This provision is for the general purpose. of affording an accurate diagnosis of the disease in or;.
der to determine its coverage. It does not undertake to say
when it could have been diagnosed as such. The latter is a
· question of fact to be proved in keeping with scientific kn owl' · edge of a particular disease. The time of the examination
is a relative factor depending upon the time the physician
first makes contact with the patient for an examination and
<liagnosis. A diagnosis of a given occupational disease to<lay has no beai·ing upon· tlrn period or time involved in the
exposure which caused it.
page 34 } We have stated that the elate the diagnosis is
made of a particular occupational disease has no
relation to the duration of the exposure which causes it. Some
d.iseases progress rapidly, are incapacitating almost from
the moment they attack; the pathological findings are so conspicuous as to earmark the disease instantly; individual resistance yields or resists in varying degrees. Other diseases
are deadly in nature but disclose no apparent pathology to
suggest consultation with a pl1ysician till the break in normal health is apparent and medical relief is sought. We
need mention only the various types of sarcomas and carcinomas and tuberculosis, in their latent stages, as illustra-
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tions. No physician can tell you exactly when they attack
but by various tests they can tell you of their presence Ion,~
before the pathology warns the patient of impending dar_ger. They resort to X-rays, macroscopic and microscopic examinations and other approved technique to reveal the causu.
:Medical science through the years teaches us that certain
pathological conditions are slow in progress. Silicosis is
one of the&e.. The1·e is nothing mysterious about the exposure
causing 'it,. l}or the type of shadow cast by the :fibrosis on an
X-ray plate. It may be easily detected by an experienced
roentgenologist before any symptoms appear. It is well known
that it takes long exposure· to silicon dioxide of small micron
size to produce it A skilled roentgenologist can express a
fairly accurate opinion, from the nature of the fibrosis and
the history of the exposure, in a given case, as for the length
of time required to produce it; hence, other facts ·control the
cas'e. Accepting an arbitrary date on which a diagpage ·35 ~ nosis is made side-steps all those factors which
enter into the development of silicosis as a producing cause therefor.. ·
The foregoing Section 2-i provides: '' * ,a;, e An occupational disease which an employe has on the effective date of
the.amendments of this law shall not be cove1·ed hereunder."
'fhis sentence expresses the legislative intent to cover only
those occupational diseases arisi.ug out of and in the course
of employment after July 1, 1944. Any effort on the part of
this Commission to deput from the spirit of the sentence
places it in the legislative :field. Interested parties, familiar
with the legislative history of the amendments, have, by
agreement, accepted them as a compromise and have definitely understood that they relate wholly to the future without accepting any past or accrued liability. The phraseology
of the above sentence appears clearly to express the foregoing purpose.
The affirming opinion states: "The employer has submitted no evidence to show the existence of silicosis as of
July 1st, 1944, so that this employee has met the requirements of Section 2-i of the Workmen's Compensation Law
and is entitled to benefits thereunder." The last sentence
of Section 2-i provides.: "In every hearing before the Industrial Commission in this regard under this law, the burden shall be on the employee to prove that he did not have
as of the effective date hereof the occupational disease for
which he is seeking compensation." In analyzing the facts
relating to silicosis in this case, this commissioner has relied upon a study comprising several weeks in the case of

9to/ of ~ichmond v.

~ho~as A. Collins.
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28 0. I.
· C. 216. · There is no ·evidence of probative value
page 36 ~ in the instant case on behalf of the claimant to
;'
show he did , not have silicosis prior to J lily 1;

9.

oll~er v.· Stonega Coal and Coke Compa11y,

1944.

.

· · In my conception of the facts and o~ the law; there should
be no recovery in the ·instant case for the reason that ·the
claimant has failed to establish,· by· a> preponderartce of the
evidence, that the silicosis developed after July 1, ·1944.
·
page 37
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Claim No. 806-562.
Case of ~homas A. Collins.
NOTICE
OF AWARD."
.. . .
,
~

Date September 1~, i~4~.
•;.

To City of Richmond~
Department 'of Public
Works, (Employer)·
Richmond, Virginia.

'I

Robert L. Hicks, Attorney, R
Law Building,
·
·
Richmond, 'Virginia.

'•'

· and Thomas A. Collins
min A. Rogers, Attorney R
(Claimant)
City Hall ·
·
606 South Laurel Street Richmond, Virginia.
Richmond, virginia,
and Self Insured

(Insurance Carrier)

You are hereby notified that a Review was held in the
above styled case before the Full Commission at Richmond;
Virginia, on July 31, 1946, and a decision rendered Septem°!)er 19, 1946, adopting the Findings of ract and Conclusions
of Law of the Hearing Commissioner as those of the Full
Commission on Review, Nickels, Commissioner, "dissenting.
The award of July 8, 1946, ts affirmed, ·awarding compensation to the injured employee. ·
· An additional fee will be allowed Attorney Robert L. Hicks
for appearing at' the review, making a total fee including
that set forth in the award of July 8, 1946, of $225.00.
INDUSTRIAL COMMISSION OF. VIRGlNIA.
(Signed) PARKE P·. DEANS, Chairman.. ·
Attest:
(Signed)

,r. :f.. BURSEY, Secretary.
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I, W. F: Bursey, Secretary, Industrial Commission of Virginia, hereby certify that the foregoing,
according to the records of this office, is a true and correct
copy of statement of findings of fact, conclusions of law and
other matters pertaining to the questions at issue in Claim
No. 806-l$62-Thomas O. Collins, Claimimt, v. City of Richmond, Deparhnent of f1,1bliG Works, Employer, self-insured.
It is f'urther c.~rtified that claill}ant, through his. counsel,
had notice that the S~cr~t.ary of the Industrial Comm.ission
of Vfrgfoia· bad been requested to furnish certified copy of
.the evidence for the purpose of an appeal to the Supreme
Court of" Appeals of Virginia.
I further certify that, as evidenced by postal registry return receipt card, the City of Richmond, Department of Public ·works, through Olin A. Rogers, Assistant City Attorney,
received under date of September 26, 1946, copy of award
of the Industrial Commission of Virginia dated September
19, 1946.

Given under my hand and the Seal of tl1e Industrh\l Commission of Virginia, this~ thE! 4 day of October, 1946.
(Seal)

Vv. F. BURSEY,
Sec1;etary, Industrial Comn;1iss~on o1 Vh-gh1ia.

A Ccn;>y-.Teste:
M. B. WATTS, C. C.
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