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Record No. 3952
In the
Supreme Court of Appeals of Virginia
at Richmond

ANDERSON ELSWICK, AND ANOTHER
V

EDWARD C. COLLINS
FROM: THE CIRCUIT COURT OF THE COU NT Y OF Bt· c nA~AN

RULE 5 :12-BRIEFS.
§5. NUMBER OF CoPIES. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or boforo the <lay
on which the brief is filed.
§6. S1zE AND TYPE. Br iefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The recor<l number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m. ; Adjourns at 1 :00 p. m.

RULE 6 :12-BRIEFS
§ 1. F orm and Con tents of App ellant's Brief. T he openin g brief of appellant shall
con tain :
(a) A subject index and table of cita tions w it h cases a lphab etically a rranged. The
citation of Virginia cases shall be to the official V irginia Reports and, in addition,
may refer to ot her r eports containing such cases.
( b) A brief sta tement of th e ma terial proceedings in the lower court, the errors
assign ed, and the questions involved in t he appea l.
(c ) A clear and conc ise statement of t he facts, with references to the pages o f
the printed r ecord when th ere is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so s tate.
(d) W ith respect to each assignment of error relied o n, t he principles of law, the
argum ent a nd th e authorities shall be stated in one place and not scattered t hrough
t he brief.
(e) The signat ure of at least one attorney pr acticing in th is Court, and his address.
§2. F orm and Contents o f Appellee's Brief . T he brief for the appellee shall contain :
( a) A subject index and ta ble of cita tions with cases a lphabetically a rran ged. Citations of Virginia cases must refer to the Virg inia Reports a nd, in addition, may r efer
to o ther reports containing such cases.
(b) A statement of the case an d of the points involved, if the appellee disagrees
with th e statem en t o f app ellant.
(c) A statement o f the fac ts w hich are necessary to correct or amplify t he statem ent in appellan t's brief in so far as it is deemed erron eo us or inadequate, with approp riate references to the pages of the r ecord.
(d) Argument in support o f the position of appellee.
The brief shall be sig11ed by at least o ne attorney practicing in t his Court, giving
h is ad dress.
§3. R eply Brief. The reply brief (if a ny) of the appellan t shall contain a ll the
autho rities relied on by h im not refe rred to in his opening brief. In other respects
it s hall con form to th e r eq uiremen ts for appcllee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the r ecord is paid
by the appellant, the clerk shall forthwith proceed to have pri nted a sufficient number
of copies of the record or th e desig nated parts. Upon r eceipt of the printed cop ies
or of th e s ubstitu ted copies allo wed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the fi ling date on each copy an d t ransmit three copies o f
the printed recor d to each counsel of record, or notify each co unsel of record of the
filing date of the s ubstit uted copies.
(a) The opening brief of the appella nt s hall be filed in th e clerk's o ffice with in
t wenty-one days after th e elate the prin kd copies of the record, or the su bst ituted
copies a llowed un der R uic 5:2, a re fi led in the clerk's office. The brief of the appellce shall be fi led in the clerk's office no t less than t wenty-one days, and the r eply
brief of the appellant not less than t wo <lays, before t he firs t day of the session at
w hich the case is to be heard.
(b) U nless the appellan t's brief is fi led at least for ty-two days befo re the begin ning of t he next session of the Court, th e case, in the absence of stipulation o f
counsel, w ill no t be called a t that session of the Cour t ; provided, however, that a
criminal case may be called a t the nex t s ession if the Commonwealth's brief is fi led a t
least fourt een days prior to th e calling of the case, in w h ich even t the reply brief for
the appellant shall be fi led not later than the day before t he case is called. This paragraph docs not e.xtend th e time allowed by pa rag ra ph (a ) a bove for the filing of the
app ellan t's brief.
( c) Counsel for opposing parties may fi le wi th the clerk a written s tipulation
cha ng ing the time for fi ling briefs in a ny case ; provided, however, th at all briefs
must be filed not later than the day before s uch case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief s ha ll be filed with t he
clerk of the Cour t, a nd at least t hree copies mailed or delive red to opposing counsel on
or before th e day on w hich the brief is fi led.
§6. Size and Type. B ri efs shall be nine inches in length a nd six inches in width,
so as to conform in d imen sion s to the prin ted r eco rd, and sh:ill be pri nted in type not
less in size, as to h eig ht a nd widt h, than the type in which the record is pri nted. The
record number oi th e c:i~e :rn d the nam es an d ad dresses of counsel submitting the brief
sha ll be printed on the fro nt cover.
§7. Effect of Noncom pliance. If neither par ty has fi led a brief in complian ce wi th
the requirem ents of this rule, the Court w ill not hea r oral arg ument. If one par ty has
but the o ther h as not filed s uch a brief, the par ty in defaul t will not be heard orally.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3952
VIRGINIA:

In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday the 3rd day
of October, 1951.
ANDERSON' ELS,VICK, AND ANOTHER
· Plaintiffs in Error,
against

EDWARD C. COLLINS,

Defeuclunt in Error.

From the Cir<,mit Court of Buchanan County.
Upon the petition of Anderson Elswick ancl Clayton ,vnliams a writ of error and tmpersedeas is awarded them to a
judgment rendered by the Circuit Court of Buchanan county
on the 8th day of June, 195], in a certain notice of motion
for judgment then tl1erein depending wherein Edward C. ·
Collins was plaintiff and the snid petitioners were rlefendants, upon the petitioners, or Rome one for them, entering into
bond with sufficient security before the clerk of the said circuit court in the penalty of twenty-five hundred dollars, with
condition as the law directs.
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RECORD
In the Circuit Court of Buclmnan County, Virginia.
Edward C. Collins, Plaintiff

v.

Clayton ,vnlimns and Anderson Elswick, Defendants

NOTICE OF MOTION FOR JUDGMENT.
To Clayton ,vil1iams and Anderson Elswi<'k
Big Hock, Virginia
You and each of you are hereby notified that after twentyone days from the service of this notice, at the court house
of Buchanan County, at Grundy, Virginia, between !he hours
of 9 :00 A. 1\l. and 5 :00 P. 1\L, the undersigned will move the
Circuit Court of Buchanan County_, Virginia for a judgment
tlgainst you and each of you in the sum of Two 'rhousand
($2,000.00) Dollars, which said sum is due to me from you
for damages to a Packard Sedan owned by me, and for loss
of use of said car caused hy you as follows, to-wit:
That heretofore on or ahout the 4th day of April, 1950, I
was the owner of a PackaJ'd Sed:m which was then and there
being driven lawfully by Eulice \Vhite on the State Highway
from the Kentucky State line to Grundy, Virginia, on U. S.
Highway 460, and you, Anderson Elswick, were then and there
by your agent and employee Clayton Williams, operating on
said highway a 1947 Dodl,!C Two Ton truck driving in the
same direction my car was travt>ling, and thereupon it became and was your duty to ust> rensonable care in the management and operation of :rnur said truck, owned by you, Anderson Elswick, and opC'rated by your Agent and employee Clayton ,villiams, to 1n'oid a collision with mv said car:, which was
hcing driven on its right-hand side -of the highway at a ]awful rnte of speed.
That notwithstanclin~ your saicl cluty, you failed to use such
care and carelessly and negligently drove your truck across
the highway immediately in front of my car causin~ a collision in which my car was crushed, broken and damaged, by
reason of which and as the proximate result wherepage 2 ~ of, mv said car was dnmap:ed in the amount of
$1,500.00, and was further damaged to the extent
of $500.00 by reason of the loss of use of said car in my busi-
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ness since April 4, 1950, or a total of $2,000.00; and although
you and each of you are fully aware of said damages caused
and done by you and each of you to me by reason of said careless, negligent and wrongful acts, you have failed and refused
to pay same.
'
\:Vherefore judgment therefor will be as\<ed against you and ,
each of you in said court for the said sum of $2,000.00 as
aforesaid.
EDWARD C. COLLINS
. By CounsPl
C. H. COMBS, p. q.
Received and filed 12th clay of July, 1950.
JENNINGS L. LOONEY,
Clerk

•
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page 5 ~

PLEAS AND DEFF.XSF. OF THE DEFENDANTS.
For pleas and defense to the above styled Notice of Motion
filed in the Office of th(' Clerk of said Court bv the above
named plaintiff against the above named defendants, said defendants come and say:
Defendants clenv that thew failed to use reasonnblo care
in the management nnd operation .of tlrn truck owned by Anderson Elswick on the ocrm,ion complained of: and deny that
the said Clayton ·wmiams, the driver of snid truck, careh~ssly
and negligently drove 1mid truck across the higlnvny immediately in front of plaintiff's car.
On the other hand, defendants alleg-e thnt plaintiff's ng-ent,
Eulis '\:Vhite, who was driving- plaintiffs Pucka rd autornohile,
was guilty of negligence which wns tl1e proximate cause of
the accident and injury comp]ninod of, in the following respects, to-wit:
(a) He was driving· said Pnckard automohil<' at nn unlnwful and dang-erous rate of ~pr.eel wl1ich rcsult<'cl in his not
having proper co~trol of 1-mid Pncknrcl automobile.

....

. .. ,
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(b) He failed to use reasonable care in observing turn-out
signal made by the defendant Clavton ,vminms just prior to
the accident.
·
( c) He failed to keep a proper look-out ahead and clicl not
use reasonable care and precaution to avoid the accid(>nt complained of.
( d) He did not exercise reasonable care in driving a safe
distance behind clefendant 's Dodge Truck.
(e) He did not use reai,onable care to see that the brakes
of said Packard automobile were properly adjusted and in
good working condition. ~i\nd defendants allege
page 6 } that said brakes were defective and Wl't'e not properly adjusted and were not in good condition.
(f) He failed to use reasonable care in attempting to pass
said Dodge truck in that he attempted to puss same on the
right-hand side thereof when it was his duty to have passed
same on the left-hand side thereof.
(g) He failed to sound J1is hom or given nny signal or
warning whereby the driver of the Dodge truck wonld hnve
11ad notice of his intention to pass on the right-hand side of
said Dodge truck.
(h) Said Packa rel :rntomohile was in a defective condition
and not safe to be driven upon said highwny nt the rate of
speed at which it was being driven just prior to the accident.
The defendants further aver that, by reason of the afor~said negligent and wrongful acts of the said plaintiff, by his
said agent, and by the failure of the driver of said P~ckard
automobile to observe care and dili~ence in attempting to
pass the Dodge truck so that said truck would not be injured,
the plaintiff has become and is liahle to the dcfondants in the
sum of $304.25, judgment for whicl1 amount is here asked
against the said Edward C. Collins in favor of th<' undersigned defendants, with interest on said amount, nnd tll(> costs
of this proceeding.
This the 2nd day of August, 1950.
CLAYTON WILLIAMS ancl
ANDERSON ELSWICK
By Counsel

POBST & COLEMAN, p. d.
Grundy,, Va.

•
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INSTRUCTION NO. lD.

The Court instructs the jury that, if you believe from the
evidence that the drivers of both vehicles were negligent, and
that the negligence of both of them contributed to the accident, you cannot find in favor of either the plaintiff or the
defendants, even though you believe that one of them was more
negligent than the other.
You are further instructed that, if you believe· from the
evidence that the driver of det'cndant's cur was guilty of negligence, which was the fJroximate cause of the injury complained of, and the plaintiff was not guilty of negligence which
contributed to said accident, then you shall find for the plaintiff tl1e damages proved by him.
You are further instructl•d that, if you believe from the
evidence that the driver of plaintiff's car wus negligent, w11ich
negligence was the proximate cause of the injury complained
of, and that the driver of the defendant's car was 11ot guilty
of any negligence which contributed to the said accident, then
you shall find for the dcfonclants the damages proved by
them.
Given.

F. '\V. S.
INSTRUCTION 2-D.
The Court instructs the jut·~· that if you believe from the
evidence tlmt the driver of defendant's car gave a signal by
mechanical device indicating his intention to turn to thP right~
or tliat he gave no turn signal at all, then it became the ciuty
of the driver of plaintiff's <'Hr to proceed with such ~aution
and at such speed, and to k('(•p his automobile at such a distance behind dcfondnnt 's tnwk as was reasonahle nnd pmdent, and if yon belit>ve. tlmt the driver of plaintiff's car.
failed so to do, then such fnihn·t> constitutes m·~ligencc>.
Given.

F. W. S.
page 9}

IN8TRl:CTTON 4-D.

The Court instructs tlll' j1iry that. if you believe 1llnt t11e
brakes of plaintiff's automobile, at the time and and immediately prior to the accident complained of, were in a wet or
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otherwise def'ectivc condition, which condition w&s known to
the driver of said automobile, or by the exercise of reasonable diligence should have been so known, then it became
plaintiff's duty to proceed with such caution and at such
speed as would enable him to at all times keep bis car under
such control as n rcn~onable and prudent man would have
done under like circumstances, and his failure so to do constitutes negligence on his part.
Refused.

F. "\V. S.
INSTRUCTION NO. 5-D.
The Court instructs the jury tliat it is encumbent upon the
plaintiff to proven negligence on the part of the defendnnts
by prepondcrnnce of the evidence; and that it is encumbent
upon the defendants to prove 11cgligence on the part of the
plaintiff by a preponderance of the evidence.
Given.

F. "\Y. S.
INSTRUCTTO~ ~O. 6-D (a).
The Court instructs the jury tlmt it is tlie duty of thP driver
of an automohi1e to ~ivc m1 audible warning with his horn
before passing, or attemptin_g- to pass. another vehic]p upon
the highway, p:oing- in the smne direction, on the rigl1t-hand
side thereof, unless the driver of such other clenrly indicates
his intention to tum off the highway to the left m1Cl failure so
to do constitutes negligence.
Given.

F. W. 8.
Re-written.
page 10 ~

INSTRUCTIO~ NO. 6 (a).

The Court iustrurts the jmy tlmt it is tlle duty of the clrivcr
of an automohile to !!ive an audible wamin!!' with liis horn
hcfore passin~. or attempting to nass. another vel1ir1P upon
the highway, going in tl1e same direction, on the rigM-hand
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side thereof, unless the drh·er of such other vehicle clearly
indicates his intention to tum off tlie highway to the left, and
failure so to do constitutes negligence.
Given.

6-D.
The Court instructs the jury that it was the duty of the
driver of plaintiff's automobile to give an audible warning
with his horn before attempting to pass defendant's truck
on the right-hand side thereof, and if be failed so to do this
constituted negligence on his part.
Refused as offered.

F. W. S.
page 11

~

INSTRUCTION NO. 1-P.

The Court instructs the jury that if there was anything
wrong wi~h, or any defect in, the mechanical signal light on
the rear of the Elswick truck, so that one driving hehind it
could not see tlle signal light; and if the jury further believe
this was the proximate (!Huse of the accident, then the driving
of said truck on the highway with said defective signal light
would be negligence.
Refused.

F. W. S.
INSTRUCTION NO. 2-P.

The Court instructs the jury thnt if they believe from a
preponderance of the evid('ll<'e tlmt the defendant, Clayton
Williams, was guilty of 11('{!'1ig-('nce in the op('ration of his
truck, which was the proximate cnuse of the dmnrige to plaintiff's car, and thnt the drive?r of plnintiff's cnr wns not guilty
of negligence wl1ich contrihuf('(l to the accident, then it is your
duty to find for the plaintiff.
Given.

F. W. S.
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INSTRUCTION NO. 3-P.
The Court instructs the jury that if they believe· the truck
involved in the accident under investigation was owned by
Anderson Elswick and was driven by Clayton 'Williams at the
direction of, and as an employee of Anderson Elswick, then
Anderson Elswick is liable for damages caused by the neg1igent operation of said truck to the same extent Clayton
vVillimns is liable.
Given.

F.

,v.

S.

INSTRUCTION NO. 4-P.
The Court instructs the jury that if they should find for
the plaintiff, the measure of the damn~es would be the difference between the value of the automobile immediatelv before
the collision and the value thereof immediatelv after· tbe collision, and in addition thereto, a reasonable amount for the
loss by the plaintiff of the use of his automobile during such
time as he was necessarily deprived of the use thereof for
irnch reasonable time as he was reasonably unable to get another to replace same.
Given.

F. W. S.
page 12 ~

IXSTRUCTIO~ 5-P (a).

The Court instructs the jury that it was the duty of the
defendant, if ]1e intended to tum or partly turn from n direct
line, to sec that such movement <.'ould be made in reasonable
safety, and to give a signal plainly visible to the driver, or
any other car affected bv such movement, and if the defendant failed to give such signal nnd if the meclrnnil'al signal on
the truck of defendant ,vas in !'inch condition that any signal
given COU}d not Jrnve been S('C'Jl hy plaintiff in the exercise of
ordinary care, then defendant was guilty of negligen('e.
Given.

F. W. S.
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5-P.
The court instructs the jury that it was the duty of the defendant, if he intended to turn or partly turn from a direct
line, to see that such movement could be made in safety and
to give a signal plainly visible to the driver of any other, car
affected by such movement, and if the mechanical signal on
the truck of defendant was in such condition that any signal
given could not be seen by plaintiff, then defendant was guilty
of negligence.
Refused as offez·ed.

F. "\Y. S.
6-P.
_ The court instructs the jury that it is the duty of every
driver of a motor vehicle making a right turn to keep close
to the right-hand edge of the highway as practicable and if
the jury believe from the evidence in this case that the defendant failed to do this and that such failure wns the proximate cause of the accident, then plaintiff is entitled to recover
such damaged as he hns sustained.
Refused.

F. "\V. S.
page 13

~

7-P.

The Court instructs the jury that if the driver of defenclant 'struck saw, or by the exercise of reasonable cal'~ should
have seen, the car of plnintiff following him, then it was his
duty to operate his truck in such a manner as to avoid an
accident.
Refused.

F. W. S.
page 14 ~

Circuit Court of the County of Buchnmrn, on
Monday, the 23rd cfa~, of October, in the year of our
Lord, nineteen hundred and fifty .

•

•

•

•

•

....
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This day came the plaintiff in person and by counsel and
also each of the defendants in person and by couusel. Thereupon counsel for the defendants moved the Court t,bat they
be allowed to file a statement of damages claimed by the defondants from the plaintiff in this case, which motion the
Court grnntecl and said statement in writing was this day
filed. And the said defendants having heretofore on the 2nd
day of August, 1950, filed their plens- and clef cnse and issue
hcing joined between the plaintiff and the defendants, thereupon came the following jury, to-wit: Glenn Endicott, Granville Clevinger, Bert Puckett, J. M. Anderson, E. E. Dixon,
L. V. Clevinger and C. L. Chandler, who were selected and
summoned as provided by law and sworn to well and truly try
and a true verdict render on the issue joined between the
plaintiff and the defendants according to the law and evidence. And after hearing the evidence and receiving tbe ini-;tructions of the Court, the jury retired to their room to consider of their verdict, and after due consideration tl1ereof,
returned into court, having found the following verdict, to~
wit: "We the jury find for the plaintiff in the amount of
$2,000.00. Signed--E. E. Dixon, Foreman".
Thereupon, the defendants. by coun~el, moved the Court
t.o set aside the verdict of the jury and to award a new trial
in this case and expressed a desire to file in writing their
grounds in support of said motion on a later day of this term
of court, and the Court not lwing fully advised at this time,
doth continue the matter until a futm·e dny of this term of
court.

F.

,v. SMITH,

Judge.

A Copy, Teste:
JENNINGS L. LOONEY,
Clerk
page 15

~

•

•

•

•

MOTION TO SET ASIDE VERDICT OF THE JURY.
The defendants move the Court to r:;et nside tl1e verdict of
the jury in tliis case and enter final judgment for tlrn defendants, or to award them a 11£•w trial as the Court may be advised, for tile following reasons:
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First: Because the trial court gave certain instructions to
the jury for the plaintiff over the objection of the defendants.
Second: Because the trial court refused to give certain instructions to the jury, particularly Instruction No. 6-D, as
offered by the defendants .
.Third: Because the trial court allowed certain (!Videncc
to go before the jury over the objections of the defendants.
Fourth: Because the court 1·efused to allow certnin l'Vidence to go before the jury offered by the defendants.
Fifth: Because the verdict of the jury was not sustaiued
by the evidence and is without sufficient evidence to support it.
Sixth: Because the jury disregarded Instruction No. 2-D,
as to following too closely, and Instruction No. 6(n)-D as to
· sounding of horn before passing.
Seve1ith: Because as· n matter of law the plaintiff was
guilty of negligence in passing defendant's truck on tho right
side thereof when he saw no turn signal, and because when
he did attempt to pass he failed to sound his horn· or give any
other warning to defendant's driver that he was going to puss
on defendants right side. Evidence to this effect was testified
to by the driver of plaintiff's car, and said driver having violated these statutory requirements, is, as a nmtter of law,
guilty of eontribu~ory negligence., and cannot recover.

•

•

•

•

•

page 16 }

At a Circuit Court of the County of Buchnnnn,
at the Court House of said Court, in said County,
on l\Ionday, tho 15th day of .January, in the year of our Lord,
one thousand nine hundred and fifty-one, and in the one
hundred seventy-fifth year of our Commonwealth.

•

•

•

This day came the plaintiff by coun5el and also the dofendants by counsel. And thereupon the plaintiff, by counsel,
moved the Court thnt he be allowed to file, in writing, his
mot.ion to set aside the vl'rdiet of the jury awarder] in thig
case at a former term of this court, which motion the Court
granted nnd the said motion, in writing, was duly filed. The
Court not being fully advised at this time, doth tnke snid motion under further ndvisement: and the case is continue,l until
a future day of this term of court.
F. '\V. SMI'l,H.
Jnilge .

•

•

•

•

•
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page 18 ~

•

•

•

•

•

FINAL ORDER.
This day came the defendants by their attorneys, and moved
the Court to set aside the order dismissing the case from the
docket beret ofore entered in this case.
Whereupon, the Court doth set aside said order insofar as
it dismisses the case from the docket, and doth now adjudge
and order as follows:
That to the order of the court overruling motion of the
defendants to set aside the verdict ot' the jury and rendering
judgment in favor of plaintiff against the defendnnts for
$2,000.00 the defendants by counsel objected and excepted.
and moved the Court to suspend execution during the time
writ of error to the Supreme Court of Appeals of Virginia is
being applied for:
Whereupon, the Court cloth further adjudge and order that
no execution issue on the jud~ment heretofore rendered ir,
this case for period of ninety clays from the date of said judgment, providing the defendnnts, or someone for them, within
30 days from this date, exec•ute bond before the clerk of this
court in the penaltv of $2,000.00, with surety to be approved
by said clerk, said iJ011d to hf.' conditioned according to law.
And this case shall be left from the docket.
Examined: this .Tune 13, 1951.

C.H. CO?tlBS,
Attorney for Plaintiff
Enter this order, this .Tune 15th, 1951.

F.

,v. S~II'J1H,

Judge.

•

•

C

•

•
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Eulicc White.
page 3

~

,vHEREUPON, the following evidence was introduced on behalf of the Plaintiff:

EULIGE "WHITE,
· the first witness, called by nnd on behalf of the Plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Combs:
Ql. How old are you, Eulice 1
A. Twenty-two, sir.
Q2. Where do you live?
A. Here in ,Grundy, sir.
Q3. ,vhere do you work?
A. Bailey Lumber Company, sir.
Q4. "\Vere you the driver of the Packard automobile owned
by Edward Collins at the time this accident occurred 1
A. Yes, sir.
Q5. Where were you employed at that time 1
A. 1\lountain Motor Sales, Packard place, Royal City.
Q6. Tell the jury how you happened to be driving that automobile at that time?
A. Well, that morning when I went up to work, about 7 :30,
:Mr. Collins was standing outside. Naturally I. had a key to
the door; it was sorta chilly, and I built the fires .. He told me
he had bis car clown at Big Rock and that he needed a gas repair job, and wanted to know l1ow long it would take
page 4 } and he told me to take the keys and get Mr. Hollman
·
to take me down there and put a plug in the gasoline tank, and to drive it up, nnd to put a new gas tank on it
as soon as we possibly could. So he took me down there about
9:30, I plugged up the gas tnnk, it taken a little time and put
two gallons gasoline in the tank.
Q7. Had you ever seen that car prior to that time?
A. No, sir, I hadn't.
QS. What kind condition was it in?
A. It was in excellent condition, good brakes, good steering,
had nice horn too, nn<l I hit the horn when I got in.
· QB. "\Vas there auything in the way the car operated that
would indicate there was anything wrong with it!
A. No, sir, it was in exceJlent shape.
QIO. When clid you first sec the truck that was driven by.
Clayton ,villinms Y

'

,A
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Eulicc White.
A. ·when I got the gns in and he pulled out across the bridge
and stopped, so I seen him looking up the road and I figured
lte would set there a few minutes and I started to pull out, and
I hud trouble getting· it into second gear, it was new to me,
1 hadn't driven it before. He pulled out pretty fast like and
passed me up, and after be got past me, I started on out and
was making about 45 miles per hour on the straight road there
and he got on up there, I was following pretty close, about 50
to 75 feet, and he pulled over on the left side of the road, the
front and rear wheels on the left side were off the
page 5 ~ hard top on the left-hand side, and I couldn't sec the
little side road to the right because of a hump of
di rt there and it looked like the fence had been taken down
and the road broadened up through there, I started on by him
- I was still on my side of the road, and just about the time
l got up even with part of the hed, he turned over like that
and shoved me into the ditch on my right side of the road, and
t.here was a sharp rock sticking out sorta like tlmt (indicating) and it hit the car and damaged it, and the mechanic up
there said the car was a total wreck to the Packard.
QU. Did you see any signal given by the truck?
A. Well, no, I didn't, because I noticed after I got out of
the car, both of us got out and looked at it, I noticed his signal
lig·ht was turned a little to the left so that a person couldn't
see it; the rear glass was broken out and bulb was covered
with mud. M~st of the trucks' rear glasses are covered with
mud where they haul over n dil't road.
Ql2. Where. was the car you were driving at the time of th~
collision Y
A. I was on my right side.
Q13. \Vere you ever on the left side of the road coming up 7
A. No, sir, I wasn't.
Q14. How far to the left did this truck pull before be cut
haek to the right?
A. I don't know but I know the two wheels on the left side
were off.
page 6 ~ Ql5. \Vhat model car was that Packard f
A. It was '47 Super Clipper Packard.
Q16. Were there any dints on the body or anythingf
A. No, sir, none that I could see of, I was all around the
car.
Q17. Yvas it clean inside Y
A. Yes, it was very clean irn,ide.
Ql8. Do you know· how numr miles it had on it 7
A. No, sir, I don't know.
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Eulice White.
CROSS EXAMINATION.

By Mr. Pobst:
.
QJ.. You say he pulled out in front of you down there near
the commissary of the Buchanan County Coal Corporation 7
A. Yes, sir, he come across the steel bridge there.
Q2. That is. the bridge the1·e near the Company store?
A. Yes, sir, on one side and filling station on the other side.
Q3. And did you stop from the time you crossed the bridge Y
A. I wasn't across the bridge.
Q4. Where were you sitting?
A. I was on the side there at the filling station.
Q5. ;Had you crossed the creek in it, or where had he been,
that the tank got a hole in it Y
A. No, sir, he said something about going to the river bed.
· Q6. Is that when he burst the tank?
A. Must have been.
page 7 ~ Q7. What kind of hole was it f
A. About that large (indicating).
QS. And is that in the bottom f
A. Yes, sir, looked like sharp cornered rock went up in
there.
·Q9. In that shape you couldn't stop it up right tight f
A. No.
QlO. Where did you fill up¥
A. At the filling station there.
Qll. How far is that fromA. From Grundy here!
Q12. Yes.
A. I haven't travelled that road much, about 15 miles I
would say.
Q13. That is a heavy car, is it, you say it was a Super Clipper Packard, is that the biggest Packnrd !
.
A. I don't know for I just worked there a short length of
time.
.
Q14. Who is that man, is he a travelling man or something?
A. I don't know that, sir.
Q15. You don't know how many miles to the gallon you
could get on that Y
A. No, sir, I don't.
Q16. You started out then with a tank with a bole about that
bigA. No, not that big.
Q17. "\Vas it as big as a dol]ad

.. :~
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E11lice White.
A. No, sir.
.
Q18. ,vas it as big as n half dollar Y
page 8 } A. No, sir, not that lnrg·e.
Q19. As big ns a quarter then Y
A. Yes, sir.
Q20. And it was jaggered nnd you tried to stop the leak as
best you could, and you started for Grundy with only two gallons of gas with that sort of leak, and you were just trying to
get to Grundy before it leaked out, weren't you Y
A. I figured if it went wrong, :Mr. Hollman would come back
and get me and get more gas.
Q21. How far is your shop above Grundy?
A. It was a mile.
Q22. vVhere is that?
A. Up at Royal City.
Q23. It was some 16 or 17 miles you had to go with a leak
in your tank?
A. That is right.
Q24. And a gallon of gas would only get you about how far?
A. One gallon !
Q25. And you had to get there or wanted to before it leaked
ouU
A. I clidn 't exactlv want to.
Q26. But you wer·e trying to 1
A. Yes.
Q27. And you say while you were standing there the truck
passed?
A. No, sir, I was in the Packard.
Q28. And the truck passed you 1
A. Yes, sir, be had pulled to the right on the
page 9 } shoulder on the right.
Q29. And you say that is the main road 7
A. Yes.
Q30. And you were standing there when tl1e truck went on 7
A. I was sitting there trying to get it into second gear.
Q31. How fast would you sny he was driving up through
thereY
A. He was driving, I would say about 25 miles per hour.
Q32. He was turning the curve?
A. He was pulling out from the steel bridge there.
Q33. At right angles with the road Y
A. Yes, right angles.
Q34. And were you a little bit above or right opposite the
bridge?

r
I
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Eulice White.
A. I was above the bridge.
Q35. And he came around and passed on your left 7
A. Yes, sir.
Q36. Going about 25 miles per hour!
A. Yes, sir.
Q37. And you say you coulcln 't manage the car!
A. I couldn't manage the gear, the seat was sitting back a
little and I am short and I couldn't get it into second easily.
Q38. There wasn't anything wrong with the gear?
A. No, sir, just me.
Q39. H;ow long before you got it in gear,· was be ought of
sight then?
·
A. No, sir.
page 10 ~ Q40. Then you were reaily sitting still when he
passed you?
A. I was moving 5 to 10 miles per hour.
Q41. You were off the highway, the hard surface!
A. No, I was on the hard surface, like this is the highway,
I was sitting here and he pulled across the bridge here and
passed here (indicating).
Q42. He wasn't going fast when lie passed you 1
A. No, sir, he was making about 25 miles per hour.
Q43. Did he get any faster than thaU
A. Yes, sir.
Q44. Did you 1
A. Yes, sir.
Q45. Diel you keep in sight of him all the time f
A. Yes, sir.
Q46. How far back 7
A. Fifty to 75 feet.
Q47. How far from there to where you had the accident 7
A. About half to three-quarters of a mile.
Q48. Any turns?
A. .Slight curve.
Q49. And bow fast were you going?
A. Forty-five miles per hour.
Q50. Suppose something had happened to him, isn't that
pretty close, pretty dangerous, why didn't you get a little further back!
.
A. Well, I didn't think tl1at was too close.
Q51. It was too close, it turned out, <lidn 't it 7
page 11 ~ A. Yes, a person slowing down at that rate of
speed and then cut in Jike that.
Q52. Well, it proved to be too close, didn't it?
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A. Yes, the way it turned out.
Q53. You knew that side road was there, you have been up
and down that road enough that you knew that, didn't youT
A. No, sir, that was my second time.
Q54. You hadn't noticed it going down?
A. No, sir.
Q55. How far was he from where the side road turned out
till he began to turn across Y
A. I couldn't tell you in feet, lengtl1.
Q56. Was it a little jump, it would have to have been a good
little piece or he couldn't have pul1ed over and made the turn~
A. He started getting over, I would say about 100 feet below, so I thought he was going over on that shoulder to park.
Q57. ,vhy did you think he was going to park rigbt opposite
'
this side road f
A.
ell, I didn't see any side road.
Q58. You guessed he was going to park over thereT
A. Yes, sir, clidn 't know what he pulled over there for.
Q59. You didn't know but what he might have had a flat
ti ref
A. No, sir.
Q60. Did you notice to see if he gave a left signal light Y
A. I didn't see any lights of any kind.
Q61. ·were you looking for signal light Y
page 12 } A. No, sir, I was looking at the truck and when
a person turns signal lights on, naturally you will
see it.
Q62. The thought didn't cross your mind, "Let me look at
that man ancl sec if he gives a signal to turn Y
A. No, sir.
.
Q63. There was nothing over on tbat side of the road f
A. Yes, sir, there was a bunch of garages over there and a
wide shoulder and I didn't sec a road to the right.
Q64. You di<ln 't slow down?
A. He was completely over there, my right side was clear,
I had the right of way and I saw no reason to slow down.
Q(:i5. You didn't slow down because there wasn't any use of
it'
A. He was vel'y slow, making about 25 miles per hour.
Q66. You mean at the time he started to pull outt
A. From the time he turned in.
Q67. Well, one reason, I presume, you thought lie was going to park was be began slowing down Y
A. Yes, sir.

,v
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Eulice White.
Q68. And he kept getting slower and slower f
A. He was down to 15 to 20.
Q69. And at that speed he turned around in front of you?
A. Yes, sir, my lane was clear and I was completely on the
rigllt side of the road.
Q70. Was he on any part of the right side of the highway,
on the right of the white line coming up?
A. Yes, sir, that is how come me to hit .him, sir.
Q71. You kept on going at about the same rate of speed
and you were gaining .on him because he had
page 13 ~ about stopped?
A. Yes, sir.
Q72. And all that time, now, until he started back, he
wasn't obstructing your side of the white line?
A. No, sir, my side was clear.
Q73. And how far were his wheels from the white line, I
mean when you were fallowing him, before he started across,
was he entirely on his side of the road¥
A. After he pulled over, I came up past the bed of his truck.
Q74. And he was still pulling to the left t
A. And as I got about up even with his cab, he cut back
in on me, and I had to hit the cab, and he was then on my side
of the road.
Q75. Did you blow your horn before you started to pass 1
A. No, sir.
Q76. You clicln 't give any signal because your road was
clearf
A. That is right.
Q77. Then what happenecl-you hit him, did. you llit him
about the front of your cal', about the back of the truck?
A. I startecl in just snibbed the corner of his bed.
Q78. That is going towards front¥
A. Yes, sir.
Q79. And he turned about like that?
A. Yes.
QSO. Auel caught him about the back end of his cab?
A. Yes, sir.
QSl. And you were going about 45 then¥
page 14 ~ A. Yes, I was.
Q82. And about the time yo:u saw him cutting,
you put on your brakes?
A. I tried to.
Q83. And you skidded a JJiece 1
A. Yes.

1
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Q84. How farY
A. About 20 to 25 feet.
Q85. And then of course the impact knocked him up on the
road some?
A. Yes.
Q86. And how far did it knock him from the point of impact, that is where that first hit him 1
A. Pushed him about 32 feet.
Q87. You skidded about 20 foot an<l pushed him about 30
feet?
A. Yes, and when he stopped the hnck end of his truck was
on the hard surface between the white line and the outer
sidef
Q88. None of the bed was on the river side or left side of
the white line then f
A. No, sir.
(J89. And the front end was jnmmed into the hill f
A. No, sir, I was into the hill.
Q90. What wero you doing then, Eulice, working for Hoylrnnn 1
A. Working for Hoylman.
Q91. Whom are you working for nowt
A. Bailey Lumber Company.
Q92. · How long did you work for Hoylman after
page 15 ~ tba t wreck f
A. About a week, I guesR.
Q93. How long have you been driving a truck¥
A. I have never driven a truck here.
Q94. You lrnd a license to drive!
A. Yes, sir.
Q95. About how long had yon had a license to drive f
A. I got them back in March, Rir.
Q96. Just before this acciclen t?
A. Ycs, sir, I had driven u jeep in service and a truck in
service.
Q97. But you never had a licenRe beforeT
A. Not in civilian life, no.
Q98. Eulice, did Mr. Elswick usk you how you come to do
it when he got down there?
A. No, sir, I don't remember any words spoken there.
Q99. You were excited 1
A. Yes, sir, we were all excited.
QlOO. You don't remember his nsking you how you come to
do it and you told him you just didn't know?

..
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Eulice White.
r A. I don't 1•emember.
, QlOl. You were nervous Y
A. Yes, sir, we both were.
Q102. Did it hurt you, Eulice?
A. The windshield broke and a piece hit me there.
Q103. And it sorta bled?
A.. Bled n little bit.
page 16 ~ Q104. You were just a little addled?
A. Yes, sir.
Q105. Do you remember Clayton Williams pointing out to
you the tum ..signal light and saying something about his light
being on?
A. He showed me the light, it was on.
Q106. Thnt wos just after the nccid~nU
Yes, it was on but the little glass ari·ow pointing to the
glass was broken out and the bulb was on.
Q107. And is there just a light in it?
A. Yes, just a bulb.
Q108. And you could see it 1
A. It was covered with mud, you couldn't see it from a distance, I could see it after I got up there to it though.

a.

RE-DIRECT EXAMINATION.

Bv Mr. C. H. Combs:
Ql. Did some officer come down there and investigate the
accident?
A. Yos, sir, State Trooper Spraker, that is he sitting over
there.
Q2. I want to ask you if the truck driven by Clayton Williams just pJ'ior to the time he turned across the road was he
completely to the left of the white line before he cut back 7
A. Yes, sir, he was over the white line on the left side, two
wl1eels were on tbe hard surf ace and ho cut back in.
page 17 ~ Q3. Now, from tl1c place where the collision occurred, back down towards Big Rock, was the road
straight?
A. It was straight for a distance, maybe 400 yards.
Q4. If he had looked in his rem· view mirror, was there anything to obstruct bis view and keep him from seeing you back
there following him?
A. No, sir.
0

Witness stood aside.

t
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TROOPER P. S. SPRAKER,
the next witness, being duly sworn, was examined and testified as follows:
·
DIRECT EXAMINATION:
By l\Ir. C. H. Combs:
Q. Are you a Trooper of the Virginia State Police, Mr.
Spraker?
A. Yes, sir.
Q. Did you investigate an accident between Eulice White
and a truck driven by Clayton \Villiams last April 1
A. I did.
Q. Where did that accident occur Y
A. Oh, half a mile or so this. side of Big Rock at an entrance
ton small road turning into n field, I presume it goes to a mine
up there.
Q. ·what is the condition of the road there at the place
where the accident occurred?
A. ·wen, there is no ditching on the rigllt. and tlie water and
mud and everything runs off the road and the hill and runs
right into tlle highway and it had worn out a hole
page 18 ~ in the right side of the pavement and made a bad
place there.
Q. Is the road straight or curve there?
A. Straigl1t.
Q. Tell the jury how wide the hard surface is and the
shoulder?
A. I believe it is a 19 foot surfaced road, I didn't. measure
it and to the right there is no shoulder much, few feet, and to
the left 15 to 20 feet shoulder.
Q. How long after the accident was it till you got there,
do you know!
A. No, I don't know, not too long.
Q. Had the vehicles been moved T
A. No.
Q. What was the position of the vehicles when you got
there?
· A. ·wen, from the road thnt turns up the hill, the car was
JO to 15 feet on East of the road, and it was jammed into
that bank and the truck was settling along sideQ. Along side the carf
A. Along side tlie car, yes, sir.
Q. Was it dry or wetf
A. It was clear, dry.
...; ..
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. P. S. Spraker.
Q. What is the speed limit at that point!
A. Well, 50 miles per hour.
Q. Were there any marks on the highway, showing where
the cars hiU
A. You couldn't tell too much where they hit but the Packard had skid 20 to 25 feet before it hit the bank and the collision bad taken place about 10 to 15 feet before it hit the bank
along the road.
page 19} Q. You say it had skidded 20 to 25 feet before it
got clear into the bank 1
A. I would Rav there were 20 to 25 feet of skid marks on
the surface of th'e road before the wreck took place and from
there there wasn't any skid marks on into the bank.
Q. Could you tell which side of the road the collision oceurred on f
A. The right side coming towards Grundy.
Q. Is that the wav both vellicles were travelling7
A. Yes, sir.
·
Q. Could you see any marks showing where the truck had
been?
A. No, sir, you couldn't tell, the only thing the truck would
have had to have been towards the river to have made that
turn.
Q. Did you examine the car?
A. No, sir, it wasn't in condition to check, it was torn up.
Q. Did you examine the truck?
A. I didn't check its equipment, I checked the turn light
:and tail. light.
Q. What condition was the tail light in 1
A. It was burning, I don't remember about the glass, but
it was bent till it would have been very near impossible to
.
have seen it from directly to the rear of the truck.

CROSS I~X.AMINATION.
Bv Mr. Pobst:
'Ql. l\Ir. Spraker, there is a standard of distances in which
automobiles, in going certain rate per hour, that
page 20} the Virginia State Highway or Police Department
·
uses, isn't there?
A. No, sir, there is no exact standard, it depends on the ,
condition of the road and brakes. etc.
Q2. Suppose it is a straight road and the brakes are normal, how long will it take a car like that Packard to stop going at the rate of 45 miles per house, and the road is dry! _
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A. The total distance from the time I1e secs the danger to
the time he gets stopped would be 150 feet, the actual braking
distance would ho 104 feet, the rest of tbe time would be time
to-

.

Q3.. Roactf
A. Yes, sir.
Q4. In other words, the minnto he sees it a mnn 's mind and
foot and muscles can't act that instant, it takes u little bit to
react, so from tho time Ile socs it would 150 feet Y
A. Yes.
Q5. And from the time of his reaction 104 feet Y
A. Ycs, sir, that is for a complete stop.

RE.DIRECT EXAMINATION~
By Mr. Combs:
QI. Well, if the truck stopped in front of l1im it would take
at least same distance for him to stop?
A. Little f(Uiher.

By JI.Ir. Pobst: \Ve object, there is no evidence tho truck
was going thut much per hom·.
·witness stood aside.
page 21 ~

EDWARD COLLINS,
Um next witness, being first duly swo111, was examined and testified as follows:
DIRECT EXAl\IINATION.
Bv l\f r. Combs:
Ql. l\fr. Collins, nre you the owner of the Packard car involved in tllis nccident Y
A. That is right, sir.
Q2. ,v1int rnoclel nnd kind of car was it?
A. It was u 1947 Super Clipper Packard.
Q3. ,,,.hat kind of shape was the car int
A. "\Vcll, sir, the car was in perfect conditiont two weeks
prior to the nccident, I lmd had the car gone over, I Jmve a
business whcro I lrnvo a garage that does repair work; I lmd
new tie-rods, brakes checked, springs, transm1ssiont nnd everything about it, I wns get.ting it ready for spring vacation time,
and I intended to keep the car, didn't intend to sell it. ·
0

\

.
'
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Edwards Collins.
Q4. Are you a dealer in automobiles?
A. Well, sir, I have a service station and a garage and of
rcourse I do repair work.
Q5. Are you familiar with the value of used cars f
A. ·well, sir, I don't deal in used cars but I have seen them
bought and sold and since that is pa1•t of mv business, I do
have some idea what thev are worth.
·
Q. Do you know what your car was worth 1
A. ·well, if you measure by what you would take for it(interrupted)
page 22

~

By :Mr. Pohst: That is objected to, t4at is not
the way of determining tbe value of the car.
By the Court: The fair market value.

A. ·wen, sir, I would say my car was worth $2,000.
Q7. How rnnny miles did it have on itf
A. My car had less than 40,000.
QS. How much did you pay for it f
•
A. The year before I traded for my car at $2700. This
Packard has an overdrive, heater, radio, bad all the extras,
signal lights, seat covers and all the extras.
Q. And you think it was worth $2,000 at the time it was in
this collision?
A. That is right, sir.
Q. Have you been out any expense because of the loss of the
use of the car?
A. ,vell, sir, I hnve been away from my business three days
and I have made three trips (interrupted)
By Mr. Pobst: "'\Ve object to that, he came here to tend to.
hls~~
·
By tbe Court: Sustained, he can recover reasonable loss
-of the use of the car.
Bv l\fr. -Combs:
·Qn. Do you use your car in your business?
A. That is correct, I do.
·q12. ·well, how have you bad to transact your
page 23 ~ business since your car h.as been wrecked?
A. "'Well for tbe first six weeks or two, I lmd to
do without a car, of course I had to buy another car and of
course that cost me, I use my car all the time in my type of

_,...;
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Edwards Colli-us.
business. Well, if I were to rent a car for my business I suppose it would cost me $10 a day, sir, anyway.
Q13. Where is this Packard nowt
A. It was at the Packard Motor here in Grundy, that is
where they pulled it in to.
Q14. How badly was it damaged in the w.reck Y
A. It is a total wreck.

CROSS EXAMINATION.
By l\Ir. Pobst:
Ql. ,,7here do you live 1
A. Charleston, "rest Virginia.
Q2. Right fo the city Y
A. Yes.
Q3. 'What'were you doing¥ Were you up here on business!
A. My mother was sick.
Q4. Does she live at Big Rock!
A. Yes, sir, with my brother.
Q5. ,vhere does she live at Big Rock?
A. You go across the b1·idge and go around and up the
hollow.
Q6. You cross the bridge and turn to tbr: right, how far ii;
it to her home f
page 24 } A. It is possibl?,' a mile from the bridge.
Q7. And you hit a rock up there!
A. I went through the creek bed.
QS. And you hit a rock up there 1 .That rock happened to
be in the wrong place Y
· A. Exactly.
Q9. How long had you been down here!

By Mr. Combs: I don't see whnt beniing that bas in tllis
case.
By Mr. Pobst: It hasn't any.
By Mr. Pobst:
QlO. ,vhat is the weit.tht of your car1
A. Four thousand pounds.
QU. Do you know about the weight of the truck!
A. No, sir, I don't.
Q12. Now you were about a mile up th('rc, mid hit tJii~ ja~gered rock and puncl1ed a l1ole in tltc bottom of your tank~
bow big a hole was it¥

r
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A. I didn't really take a good look, oblong shaped hole,
maybe that long (indicating).
Q13. Then all your gas leaked out 1·ight away!
A. There was enough gas to get it over on the highway.
Q14. Then you phoned the Packard place to come for you?
A. No, sir., I came to Grundy.
Q15. Then you went back down 7
A. No, sir, I was going to Radford, I went to Radford in
another car.
page 25 ~ Q16. And that is the last you saw of the car!
A. Yes, sir, until I saw it in the shape it was.
Q17. You say it was a total loss!
A. Yes, sir, it is beyond repair.
Q18. Every wheel was burst f
A. No, one completely smashed 7
Q19. ,vhich one was completely smashed T.
A. Left front.
Q20. Well the two rear tireR, they were pretty good, we.ren 't
. theyf
A. I liad the two new ones on the front.
Q21. How old were the\ ones on the baekt
A. They wercn 't very old.
Q22. Practically new?
A. Well, no, not practically new, but they weren't very old.
Q23. Well, they were worth something?
A. Yes, something.
Q24. Was your engine entirely ruined t
A. Well, sir., you asked me something I don't know, it was
all smashed up.
Q25. ,vell, the radio wnim 't hurt T
A. It is gone now.
Q26. Where?
A. It just disappeared.
Q27. Well, it wasn't hurt was it?
A. Well, in an accident of that sort, I would say a radio
wouldn't be nnv good.
Q2s: Well, wlmt about the seat covers!
page 26 ~ A. '\Vell, my scat covers won't do me very much
good now.
Q29. What sizP. were yonr tires 1
A. Seven hundred flftenn.
1Vitness stood aside.

28

Supreme Court of Appeals of Virginia.

~1nderson Elswick.

By lb. C.H. Combs: We are through.
THEREUPON, the defendants introduced the following
evidence on their behalf:
ANDERSON ELSWICK,
one of the defendants, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION.

By Mr. Pobst:

Ql. Mr. Elswick, you were the owner of that fruck that wns
wrecked?
A. Yes, sir.
Q2. And Clayton ,villiams was the driver1
A. Yest sir.
Q3. Is ne your grnnd-son 1 .
A. Yes, sir.
. Q4. Do you remember what that truck wejgl1s?
A. I don't believe I do.
Q5. Tell what kind of a truck it was.
A. It was a '47 ton and a balf heavy duty Dodge.
Q6. How many tons of coal did you haul in it 1
page 27} A. Well, we have hauled eight, average al,out
seven ·tons.
Q7. Who owns the truck mine you were hauling from f
A. l\fe and Joe Ratliff and Ira Elswick.
QS. Ira Elswick, who is he Y
A. My son.
Q9. Where were you when this accident happened t
A. I was up at tbe mine.
QlO. How far is that?
A. Well it is, I just couldn't say hardly.
Qll. Well, is it close by1
A. It is, I guess, 500 yards.
Q12. 1;Vell then did you come down after that Y
A. Yes.
Q13. And wl1at did you see when you got clown tliere r
A. I seen a car, tbe truck had a wreck with the car.
Q14. Did you recognize the carT
A. No.
Q15. Did yon r<!cognize your truck 'l
A. Yes.

.
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Anderso.n Elswick.
Q16. What did you say to the driver, Eulice White, if anything, who was driving the car coming up7
A. I says, ''Just how come you to run into this truck?" He
sa1s, "l just couldn't tell you, I just don't know."
Q17. Did he say anything else then?
A. No, sir, that is all he saicl to me.
Q18. Anderson, did you have that truck repaired?
~ Yes.
page 28 ~ Q19. Where abouts did you have it repaired!
A. Over here at the Dodge garage.
Q20. How much did you pay for it 7
A. I paid $129.25.
Q21. At the Dodge placeY
A. Yes.
Q22. Were those rcpairs----did you have anv repairs done
to your truck that was not caused by the accident eomplained
<Of?
A. No, sir.
Q23. During the time that you had it repaired, could you
use the truck while it was in the shop?
A. Yes.
Q24. I say could you use itf
A. Yes, sir, we could use it.
Q25. Well, I mean did you use it while it was in tlle shop T
By Mr. Combs: I object to his croRs-exnmining bis own
witness.
·
A. I didn't understand your question.
By l\Ir. Pobst:
Q26. :Mr. Elswick, wben you went to get the truck repaired~
where did vou take it?
A. Took it over to the Dodge garage.
Q27. w·en, did you leave it over there?
' A. Yes.
Q28. How long?
.
A. About a week.
page 29 ~ Q29. ,vhat did yon do about getting your coal
moved that week?
A. "\Veil, we had to hire another truck.
Q30. Could you hire them every day?
A. No, sir.
Q31. What did you pay them 7
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Clayton. Williams.
A. W el~ we gave them 50c a ton.
Q32. And how much coal did you get out a· week 1
A. About the most I believe they hauled 104 tons, it run
about average of 75 tons a day.
Q33. At 50c a ton T
A. Yes.
Q34. You say about a week, how many work days 1
A. Five.
Q35. Now, you are claiming in this case five days loss of
use of truck sum of $35, did you actually sustain that loss t
About $35 a day 1
A. Yes, about that.
CROSS EXAMINATION.

By Mr. Combs:
Ql. This was yonr truck¥
A. Yes,.sir.
Q2. And Clayton ,vmiams was. driving, hauling your coal 'l
A. Yes, sir.
Q3. And you paid him for hauling it!
A. Yes, sir.
,vitness stood aside.
page 30

~

CLAYTON "\VII.LIAl\IS.
.
the other defendant, being .first duly swo1·n, was
examined and testified as follows:
DIRECT .E:XAllINATION.

By Mr. Pobst:
Ql. You arc tlie grand-son of Anderson Elswick!
A. Yes, sir.
Q2. Where do you live?
A. I stay with my grand-fntller (him) part of tlte time and
my grand-mother the rest of the time at Mouth Card.
Q3. How old arc you, Clayton~
A. I will be 20 in January.
Q4. Do you lmve a license to operate a motor vel1icJc?
A. Yes.
Q5. Did you bavc at the time tltis accident occurred 1
A. Yes, sir.
Q6. Do you remember how long you lmd had it ,vllen this
accident occurred 1

r
'
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Clayton, Williams.
A. I had one in Virginia a little better than two years and
I was driving a truck in Kentucky before that.
Q7. You had your license to drive in Kentucky first?
A. Yes.
Q8. And you have had your Virginia driver's license two
years¥
A. Yes.
Q9. How much have you driven a truck during that time?
A. Well, I started learning to drive about eight years ago.,
but never drove on main highway until I got old enough.
QlO. How mucb have you been driving trucks during that
time?
page 31 ~ A. Been hauli11~ coal about two or three vears.
Qll.
ere you'- regularly employed 7
•
A. Yes, I was regularly employed.
Q12. Now tell about this accident, do you remember what
time of day it was~
A. "\Yell, the best I remember it was along about nine or 10
-0'clock in the morning.
Q13. Where hacl you been?
A. I had been over to the dock across the steel bridge.
Q14. \Vbose dockf
A. Big Rock Coal Company, I reckon.
Q15. And had you taken a load down there 7
A. Yes, sir.
Q16. "\Y ere you empty when you started back 1
A. Yes.
Ql 7. ·when did you first see this Eulice Wl1ite in the Packard carY
A. I saw the car sitting up at the filling station as I came
by.
Q18. As you camo up?
A. Yes, sir, he was at the filling station, 110 was sitting on
the left as I came bv.
·
Q19. vVas he movin!r slowly?
A. It was sitting there at the filling station, I didn't see
·
nobody in it.
Q20. ·where did you go f
A. I went on up the road.
page 32 ~ 021. How many loads do you make a day?
A. Seven or eig-ht.
Q22. And how Ion~ lmcl you been workin~ nt that timeT
A. I come out of the army in January and started driving
up there.

"r
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Q23. \Vhich January 7
A. '49-'50--noQ24. Do you mean this year 'l
A. No, last year.
.
Q25. \Vell, it will be two years ago next January since you
came out of the army 7

By Mr. Combs: I can't sec that that is material.
By Mr. Pobst:
,
Q26. And you had been living there and d1'iving continuously since you came out of the army 7
A. Yes, sir.
Q27. On this same runt
A. Yes, sir.
Q28. Did you sec that man in the Packard following you 'l
A. No, sir, I looked back through the mirror aud it was
clear as coula be and I gave the signal any way.
Q29. How far away W('l'C you when you gave the signal¥
A. At least 100 feet.
·
Q30. ·what sigunl did you give?
A. Right-hand sig11nl, I guvc .the one on the truck, I didn't
give arm signnl.
page 33 ~ Q31. You mean you gave right-hand signal Y
A. Yes, sir.
Q32. What did that signnl do 1
A. Points the way you a re ~oing.
Q33. And you gave right-han<l signal 1
A. Tlmt is right.
Q34. Before you gave tlmt signal, did yon slow down anyf
A. Yes, slowing down.
Q35. In coming up through th<'re, about how fast bad you
been driving f
A. I would sav :l/5 to 40 mile~.
Q36. And when did yon heµfo to slow <lown f
A. I began to slow clown before I A"ave tbe signal.
Q37. Aud could you give any idea of how fast yon werP
driving when you gave the signal 1
A. Twenty to 25 milc>s.
Q38. And then what did ~·ou do 1
A. I cut off on the white line-I was on mv side and I cut
over straddlin~ the wl1ite line.
·
Q. He said that your two left whc>els, front and rear botli
were off the hard surface on tlie left burm?
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Clayton JVillia-ms.
A. No, sir.
Q40. Ar~ you sure of that?
A. I couldn't have took over there to make that turn.
Q41. Do you have to go across the white line to make the
turnY
A. Yes.
Q42. Can you make the turn without turning out of the
right lane7
page 34 ~ A. I don't know, I never did try it, I just went
over the white line a little bit.
Q43. ,vhen did you first see him 7
A. I never did see him before he hit.
Q44. \Vhat was the position of your truck when you were
hiU
A. The right front wheels were 011 the edge of the hard top
<>n the right-hand side.
Q45. Going towards Orundy7
A. Yes.
Q46. How was your truck sitting with reference to the road,
were you angling, straight or how Y
A. About 45 degree angle.
Q47. Pointing which way, up or down 7
A. Up.
Q48. Do you remember your grand-father, Anderson Elswick, coming down there t
A. Yes.
Q49. Do you remember his asking this boy, Eulice White,
how it happened Y
A. Yes, sir, and he said 110 didn't know what happened.
Q50. Did you tell him anything about the light, did you
ask him to observe your light 7
A. Yes, sir, I pointed towards the light and asked him did
he see it and he said he could see it.
Q51. When was that?
A. Just as quick as I got out of the truck.
Q52. How long was it before your grand-pa
page 35 ~ came f
A. It must hm•e been about half an hour.
CROSS EXAMINATION.
By Mr. Combs:
Ql. You say you showed him the light theret
A. Yes, sir.

, I

.

'
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Clayton, Williams.
Q2. Was it on7
A. Yes, sir.
Q3. Was the glass broken out of that lightl
A. Yes~ sir, the light was broken out.
Q4. Did you find the glass laying there!
A. I didn't see any, some glass laying there but I don't
know if it was there.
Q5. 1,Nell, the light dicln 't point either way¥
A. Yes, the way the signal light was shining.
Q6. Wasn't the whole tliing bent so you couldn't sec it from
behind!
A. No, sir.
Q7. Mr. ·sprnker was mistaken th<'n Y
A. Must have been.
QS. Was it covered with mud f
A. It was dry.
Q9. ,vasn't it covered with mud whether it was dry or notf
A. There wasn't no mud 011 it.
QlO. You are one of the defendants being sued!
A. I guess that is what you call it.
Qll. And you didn't see that Packard automobile follow-·
ing you7
A. No, sir.
page 36 ~ Q12. And it was straight tl1ere for 500 yards T
A. I guess so.
Q13. Was there anything to keep you from seeing it7
A. No, sir.
Q14. It was there?
A. I didn't sec it until it hit, I gave the signal and started
to. turn.
Q15. Didn't yon know tllat tlle law requireR, in making a
right-band turn, that you give the necessary signals in turning to make the turn 1
·
A. I was on my side, I was half way on it.
.
Q16. And you gave a signal for right-hand turn nnd pulfod
to the left7
A. I had to.
Q17. Did you give a signal to the left-hand turn?
A. No, sir.
QlS. You pulled to tlle left!
A. Not enough to gfre the gignal.
Q19. How much do ;you hnve to go before you give the signal to the lefU
A. All the wny across.

:
\
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Clayton 1¥illiams.

Q20. Wouldn't it be impossible to make that right-hand
turn, without getting all wny off the hard surface there Y
A. No, sir.
Q21. You .always make your turn.from the left-hand lane of
•that highway?
A. Yes, sir, front wheels go over to the left.
page 37 } Q22. You don't know whether you could make
. it or not without pulling c~ear off to the left f
A. I never pull clear off to the left.
Q23. Could you make it and stay in your right Jane of
trafficfA. I never did trv it.
Q24. Now, at tl10 ·time the car and the truck collided, where
<lid" you say your truck was 1
A. The front wheels were on about the edge of the hardtop
when they hit.
Q25. And where were your renr wheels f
A. I guess on the right-hand side.
Q26. And your bed sticking out across the road Y
A. No.
Q27. How long is that bed f
A. I don't know.
Q28. Is it a long or short bed?
A. About average.
Q29. How long a bed, 10 feet f
A. I don't know, maybe 12 feet, holds about 7 tons,
Q30. And you say your front wheels were just partially on
the hardtop at the time he J1it you?
A. The best I could tell.
Q31. The front of his car hit about the back of the caM
A. Yes.
Q32. So his car must have been clear off the hard surface 7
A. Black marks where lie ~kidded.
Q33.
ell, if the truck's front wheels were at
page 38 } the edge of the hard surface, his car would have
had to huve been off the hard surface or most of
it, wonldn 't it?
A. He bit the heel first and kinda glanced off, tbe bed wae
what saved tbe truck mostly.

"r
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DON RATLIFF,
the ne:x:t witness, called for and on behalf of the defendants,
being duly sworn, was examined and testified as follows:
DIRECT EXA1'UNATI0N.
By Mr. Pobst:
Ql. Is your name Don Ratliff t
A. Yes, sir.
Q2. What is your business, Don't
A. "\Vork at Levisa Motor garage.
Q3. In the town of Grundy¥
A. Yes.
Q4. You have for some time t
A. Seven or eight years.
Q5. That is the one over bere, the Dodge ,place f
A. Yes, sir.
Q6. Did you work on the Anderson Elswick truck Y
A. Yes; sir.
Q7. W a~ there an inspection tirket or sticker placed on it!
A. Yes.
page 39 ~ QB. State whether or not the signal device, especially the one on the rear of the truck showing the
right-hand signal was the signal device nppro.ved by theproper ·authorities of the State of Virgiuia.

By Mr. Combs: \Ve object to tllat.
By Mr. Pobst:
Q9. Well, was tlle signal on the renr of the truck at the
right hand thereof, the signal clcvic•e approved by the Suptn·intendent of Motor Vehicles or Superintendent of Stntc
Police1
By ~Ir. Combs: w·ait n minute, we object to that, if there
is any regulation along that line it can be proven in a different way from tliis.
By the Court: He may state if lie knows.

Bv Mr. Pobst:

'Q10. Do you know wlrnt is required hy those authorities!
A. The only li~hts we handle is npproved hy the stntci. ,vc

are not allowed to put a sticker on a truck without the lights
being all right.
·
Qll. Do you know wont lights is :ipproved hy the state?
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Don Ratliff.

A. I don't know what company.
Q12. I mean when he brought it up to you, was foe light all
rightt
A. When he brought it up to us, it had the light
Q13. Was that before or after the wreck!
page 40 ~ A. I don't know., be has bad it up there three or
four times.
Q14. Well, the light that is on there now, is this the light
state approved 1
By Mr. Combs: ,Ye object to the leading.
By the Court : Overruled.
By Mr. Combs: Exception.

Bv l\Ir, Pobst:
Q15. Was it or not?
A. The light that was on there when I pnt the sticker on
there was approYecl.
Q16. When did you put that sticker on there?
A. He bas it.
Q17. This one is elated :May 13, 1950, did you sign that DR 1
A. Yes.
Q18. Is that the one tl1at was on then 1
A. Sticker receipt.
0

By Mr. Pobst: "re offer this.
(Same was received and filed, marked Exhibit ..... )
CROSS EXAMINATION.

Bv l\Ir. Combs:
Ql. Don, do ~,ou know what the regulations of the state
authorities are about these lights and tlie pointers, ete. 7
A. Yes, sir.
page 41 ~ Q2. How did vou get it?
,
A. We lrnve books to goo bv.
Q3. Do you know when they changed those regulations
last?
A. There is changes in them nearly every time new stickers
come out.
Q4. Do you know whether tl1is little slip that you liad showing when you put stickers on this truck. do you know whetl1er
tlmt was before or since this accident happcnecl 1
0
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Anderson Elswick.
A. I couldn't tell you, he has had his truck over there three
or four times.
Q5. But that was whenA. The 13th of May.
Q6. You don't know what kind of light it had on before
that!
A. No, sir, and I don't know what kind shape the light was
in when the truck got hit.
Q7. You say you don't know what kind of lights it had when
the accident occurred f
A. No, you can fix lights on one truck one day and they
will be out the next day back in these hills.
QS. ·wen, will the state approve signal lights and put a
sticker on when the glass is broken ouU
·
A. No.
Q9. 'When it is bent sidewise and covered with mudA. It has to be until you can sec it from behind.
QlO. Straight back behind 7
A. Yes, sir.
page 42

~

By the Court:
Ql. How mm1y feet do you have to be able to

see iU
A. I believe it is around 100 feet and you have to have your
license tags under it so it can be rc>ad.
,vitness stood aside.

ANDERSON EUHVICK,
the next witnr,ss, having heretofore testified, was recalled and
testified further as follows:
DIRECT EXA:\IINATION.

By l\Ir. Pabst:
Ql. Mr. Elswick, at th<' time tlmt you took that truck into
the shop, at the time the stirker was put on, was that the same·
signal light on the right-hand si<lc as was on there when the
truck wrecked 1
A. Yes.
Q2. State wlmt that is {indicating paper).
A. That is the repairs.
Q3. That is dated the 11th day of 1\Iny, is it¥
A. Yes, sir.

T

•
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Anderson Elswick.
By :Mr. Pobst: '\Ve ask to introduce that in evidence, and
the sticker tag.

CROSS EXAMINATION.
By l\Ir. Combs:
Ql. l\Ir. Elswick, I believe that hill dated :May 11 was more
than a month nfter U1is accident happen"'d, wasn't
page 43 } it, I believe the accident happened April 4 f
A. Yes, sir.
Q2. Do you know whether or not the glass was broken oui
of that signal light back there on the truck f
A. If it was I never did notice it.
Q3. You don't know?
A. No, sir, if it wus broke I never noticc>d it.
<i4. Did you drive it any yourself¥
A. No, sir.
Q5. Do you know whethc>r or not it was coverl'd with mud 1
A. No, sir, I dou 't think it was.
Bv the Court :
·Ql. :Mr. Elswick, whnt was the date of this collision?
A. It was some time in April, I don't remember just exactly what.

By l\Ir. Combs: Is it conceded that it was April 4!
By l\Ir. Pobst: I think so.
Witness stood aside.
page 44 }

,vherenpon the court and counsel retired to the
.Judge's chambers, nnd in tlie absence of the jury,
eounsel for the Plaintiff submitted Instructions 1-P, 2-P, 3-P,
4-P, 5-P, 6-P, and 7-P, to the Court and requested that they
be given to the jury.
By l\Iiss Coleman: ,ve object to Instruction 1-P, for the
1·eason it should tell the jury that the defect in the signal light,
if there was nny, wns known to or that the defendant by rea·sonablc diligence could hnve known of the defcct.
By the Court: No, 1-P is refused.
.
By Miss Coleman: There is no objection to 2-P, and No. 3-P,
I think is all right. Also No. 4, but we do object to Instruction
No. 5-P.
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By the Court: Instruction Nos. 2-P,. 3-P and 4-P are give~
but Instruction 5-P is refused as offered but amended and
given as 5-P(a).
By Mr. Po~st: We object to No. 6, it is a finding instruction.
By the Court: Instruction 6-P is refused
B)· Mr. Pobst: And we object to Instruction 7-P, it makes
the defendant a.nd insurer.
JJage 45 ~ By the Court: Instruction No. 7-P is refused.,
· Whereupon, Counsel for Plaintiff excepted to the action of
1hc Court in refusing to give Instructions 1-P, 5-P, 6-P and

7-P as offered on behalf of the Plaintiff.
,vhereupon, Counsel for the Defendants offered and requested that, Instructions Nos. 1-D, 2-D, 3-D, 4-D, 5-D, 6-D~
be g.ivcn to the jury.

By lfr. Combs: Counsel for the defemlant objects to the
giving of Instruction No. 1-D offered by the Defendant because
it is not applicable and because there is no evidence on which
to base any instruction founded upon negligence on the purt
of the plaintiff.
\Ve also object to Instruction No. 2-D because it is not applicable and because the evidence docs not show that the
mechanical device in this instruction was such as is legal and
approved by the Superintendent of the Division of Motor
Vehicles or that any signal was given; and further because if
the plaintiff left his lane of traffic on his left hand side, the
driver of the plaintiff's car had a right to assume that be would
not change his direction and get back into the plaintiff's lane
of traffic. When a man leaves his lane of traffic and gets off
to the left, I don't think there is any duty on plaintiff or a
person driving behind him, to give any signal or blow any
hom or <lo anything because lie has a right to assume that he
will stay out of the lane of traffic. In other words,
rmgc 46 ~ that is not passing a ca1·, the statute relative to
passing another car and giving n signal has reference to when you are passing it in your lane of traffic and not
when it is pulled clear out of the lane of traffic to the left as
the defendant's truck had clone in this case. And further that
in the instruction the court tells the jury that such action would
{~onstitute negligence and leaves out the fact that such negligence must huve contributed to the accident.
. We further object to Instruction No. 3-D because it is not
applicable an<l is not a correct statement of the law.
,ve object to No. 4-D because it is not applicable. There is
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evidence at all that the plaintiff's brakes were set or defective, and the uncontradicted evidence of the driver of
Plaintiff's car is that the brakes were in excellent condition.
We have no objection to 5.
'\Ve object to No. 6-D because it is not a correct statement
of the law and is not applicable in this case. This instruction
is based upon the law relative to one automobile passing
another when they are both travelling in the same lane of
traffic and does not apply when the vehicle in front has pulled
<iompletely out of the line of traffic and has pulled at least
partially off of the hard surface of the entire road as the
evidence in this case shows.
By the Court: No. l is given; No. 2 is given; No. 8 withdrawn, No. 4 refused because there is no evidence upon which
to base it as to bis brakes being in defective condition.
By Mr. Pobst: vVe except to the ruling of the
.
page 47 ~ court in refusing Instruction No. 4-D, and we now
offer this instruction with the words, in the third
and fourth lines, "or otherwise defective conditio1r" stricken
out.
By the Court: It is refused as amended, there is no evidence
to support it. The latter part of it is the general law, and if it
is offered with the instruction on the question of wet brakes
-out, it would be given.
By :Mr. Pobst: Exception.
By the Court: Instruction No. 6-D is refused as offered but
given as amended.
By !fr. Pobst: Except.ion.
By Mr. Combs: Counsel for· the Plaintiff excepts to the
ruling of the court in refusing to give Instructions Nos. 1-P,
5-P, 6-P and 7-P, nncl further objects and excepts to the action
of the court in giving certain instructions offered by the Defendant and objected to by the Plaintiff, and excepts to the
g·iving of the same.
page 48 ~ By ?Yfr. Pobst: The defendants by counsel now
nsk the court to allow them to prove that the right
hand signal device on the right hand side of the Anderson ·
Elswick truck wns such that is approved by the proper authorities of the State of Virginia, in such cases made and
provided and that the person or agency issuing inspection
eertificates could not have issued it unless said signal device
had been so approved, and that such inspection sticker had
been issued.
110

Defel}.dants offer Don Ratliff, mechanic of Levisa Motor
Company to prove this by, and vouch that he will state the
above.
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(At this time the evidence of Don Ratliff, as the same appears 011 pages }JS to 42, inclusive, was introduced.)
page 49}

By Mr. Pobst: ,ve desire to offer this introduction as Instruction 7-D:
"The court instructs the jury that anyone driving a motor
vehicle ulong the public highway of the State owes a duty to
motor vehicles in front of him to keep at such a distance behind the vehicle in front as is 1·easonable and prudent."
By l1r. Combs: '\Ve object to that because it is not applicable
to the evidence and further because repetition of the same
JJrinciple covered in another instruction.
By the Court: Refused because covered by 2-D already
given.
By Mr. Pobst: To the action of the court in refusing same
we except.
·
The giving of Instruction 5-P(a) is objected to because it
tells the jury that it was the duty of the defendant to give a
signal plainly visible to the driver, or any other car affecteu
by such movement, etc., and when it should have told the jury
that if it was not plainly visible such fact was known, or could,
hy the exercise of reasonable diligence, have been known to
the diiver of the defendant's truck. In other words, the instruction makes the d1iver of the defendant's truck an
insm·e1·By Mr. Combs: I don't see anything wrong with that.
Bv Mr. Pobst: Defendants except to the action
page 50 ~ of tite court in giving the above instruction.
\Vhereupon the Court and counsel returned to the court
1·oom where the court read Instructions 2-P, 3-P, 4-P, 5-P(a),
1-D, 2-D, 5-D, and 6-D(a) to the· jury, after which the jury
heard the case argued by counsel for the plaintiff and the
Defendant. The jury then retired to its jury room nnd having
deliberated upon the evidence and the law, retumed into
court, having found the following verdict:
"\Ve the jury find for the plaintiff in the amount of $2,000.
Signed: E. E. Dixon, Foreman.''
page

51 ~

JUDGE'S CERTIFICATN

The undersigned .Judge of the Circuit Court of Buchanan
County, hereby· certifies that the foregoing stenogrnphic report
nnd transcript of testimony, and other incidents of the trial in
the case of Edward Collins v. Clayton '\Yilliams and Anderson

Anderson .Elswick, and another v. E. C. Collins

43

Elswick, embralling as it does, all the testimony advanced at
the trial, objections to testimony, exceptions to rulings there-0n, and objections and exceptions to the action of the court in
refusing certain instructions and giving certain other instructions, was, on the 2nd day of August, 1951, presented to the
undersigned Judge of the said Court for authentication, and
the said transcript appearing to be correct, full and complete
in all respects, and it appearing that the attorneys for the
plaintiff had notice in writing of the time and place when this
would be presented to the Judge for his signature, it is hereby
,certified and authenticated as the true transcript of all the
proceedings had at the trial of said cause, and the same is
transmitted to the Clerk of said Court to be filed with and
made a part of the record in the said case.
This 8 day of August, 1951.

F. W. SMITH,
Judge (Seal).
A Copy-Teste:

M. B. WATTS, C. C.
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