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RULE 5:12-BRIEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall con-

tain:
. _(a) A subje~t index and table of citations with cases alphabetically arranged. The
c1tat1on of V1rgm1a cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.
( b) A brief statement of the material proceedings in the lower court, thoc errors assigned
and the questions involved in the appeal.
. (c) A clear and concise statement of the facts, with references to the pages of the
prmted record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the argument and the authorities shall be stated in one place and not scattered through the brief.
(..e) The signature of at least one attorney practicing in this Court, and his address.
§"2. Form and Contents of Appellee's Brief. The brief for the appeUee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.
( c) A statement of the facts which are necessary to correct or amplify •he statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to th.e pages of the record.
( d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving his
addre~s.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's bric!.
§4. Time of Filing. As soon as the estimated cost of printing tl1e record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficii,nt number of copies of
record or the designated parts. Upon rt'ceiJH of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted. as the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirty-five days after the date the printed copies of
the record, or the substituted oopies allowed under Rule 5: 2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the opening brief of the appellant ~hall be filed
in the clerk's office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5: 2, are filed in the clerk's office, and the brief of the
appcllee shall be filed in the clerk's offic~ within thirty-five days after the opening brief of the
appellant is filed l'n the clerk's office.
( b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk's office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is fil~d at least
fourteen days _prior to the calling of the case, in which event the reply brief for the appellant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant's brief.
( c) With the consent of the Chief .T ustice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the tirne for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so a,
to conform in dimensions to the printl'd record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be h<>ard ornlly.
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VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 3rd day of December, 1957.
BILLY BODKIN LEE,

Plaintiff in E·rror,

aga.inst

COMMONvVEALTH OF VIRGINIA,

Defendant in Error.

From the Circuit Court of Rockingham County

Upon the petition of Billy Bodkin Lee a writ of error and
supersedeas is awarded him to a judgment rendered by the
Circuit Court of R,ockingham County on the 17th day of
June, 1957, in a prosecution by the Commonwealth against the
said petitioner for a misdemeanor; but said su.persedeas, however, is not to operate to discharge the petitioner from
custody, if in custody, or to release his bond if out on bail.
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Virginia :

In the Circuit Court of Rockingham County, June 17, 1957.
Commonwealth

v.
Billy Bodkin Lee
On an appeal from a judgment of the County Court
This day came the attorney for the commonwealth, and the
defendant, Billy Bodkin Lee, came pursuam.t to his recognizance and by his attorney, Charles A. Hammer. Thereupon,
said defendant, by counsel, moved the court for an extension
of ten days in which to allow him ,opportunity to complete his
. brief, which motion the court overruled, and to which said
defendant, by counsel, excepted. And the court having considered defendant's motion to set aside the verdict of the
jury heretofore rende·red and grant a new trial, doth now
overrule said motion, to which action said defendant, by counsel, 'excepted. And it is therefore considered by the court
that the commonwealth recover of the said Billy Bodkin Lee
the costs incident to this prosecution in this court and in the
County Court, and that the said defendant beheld to ha:rd
labor on the ,State Convict Road Force for the term of six
(6) months and thereafter until payment of said costs.
However, execution of said ·Sentence is hereby suspended
for a period of sixty (60) days in order to allow said defendant opportunity to apply to the Supreme Court of Appeals of
Virginia for a writ of error to the judgment of this court.
And the court deeming said defendant's bail insufficient, it is
ordered that he be remanded to jail until he shall furnish
bail in the penalty of Seven Hundred Fifty Dollars ($750.00)
for his appearance before this court within too days after a
ruling by the 1Supreme Court of Appeals, or, the denia,l of a
writ of error.
Commonwealth Order Book No. 9, page 436.
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COMMONWEALTH OF VIRGINIA

IN THE CIRCTUIT COURT OF ROCKINGHAM COUNTY
HARRISONBURG
Filed in the Clerk's Office Rockingham County, Va. Aug.
19, 1957.
J. ROBERT SWITZER, Clerk.
Commonwealth of Virginia

v.
Billy Bodkin Lee
CRIMINAL DOCKET NO. 3262.
(DOCKET NO. 20436-A
(Warrant of Arrest
THIS MATTER came on regularly for trial on this the
25th day of May 1957, before HONORABLE HAMILTON
HAAS, Judge, sitting with .a jury duly empaneled and sworn
to try the Cause.
Appearances: Charles E. Earman, Jr., Commonwealth's
Attorney, Harrisonburg, Virginia; and Harry Blatt, Attorney at Law, Harrisonburg, Virginia, Special Assistant to the
Commonwealth's Attorney. For the Commonwealth.
page 22

~

T. Warren Messick, Attorney at Law, Messick
Professional Building, Roanoke, Virginia; and
Charles A. Hammer, Attorney at Law, Harrisonburg, Virginia, for the Defendant.
THEREUPON the following proceedings were had and testimony taken, to-wit:
The Court: The Court is ready to take up the case scheduled for today.
Mr. Hammer: May we see the Court in Chambers?
There is a motion we want to make on this Warrant, that
should ibe passed upon before a jury is empaneled.
The Court: All right.
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THEREUPON the Court, Counsel for both Parties and the
Oourt Reporter retired to Judge's Chambers and the following proceedings were had :
The Court: What is the motion?
Mr. Messick: The defendant is making a motion to require the Commonwealth to elect under which
page 23 r Statute the prosecution is based.
·
Mr. Blatt: Is that all you want to say?
Mr. Messick: That is our first motion.
Mr. Blatt: If Your Honor please, I suppose they make
the motion under 18-171, which is at the foot of the Section
making embezzlement larceny and it relates to indictments.
It gives the defendant the right to a statement in ·writing
by the Commonwealth's Attorney, upon what Statute he intends to rely.
First of all, we feel this motion, as any other motion,
should be timely made and that they cannot sleep on the
matter. Here is a matter which has been pendirng in this
court since the appellate· proceedings of January of this year,
and to come in here, not only on the last "day'' but last
"minute," just when the jury comes in to be empaneled and
sworn in the case, this motion ought not, now, to be granted,
since defendant slept on the matter.
Our second ground is that the Statute specifically relates
to "indictments" for larceny. This is an appellate proceedings, which comes up here de novo.
We don't think they are entitled to such a,n elecpage 24 r tion, now.
The Court: A prisoner can be indicted for a
misdemeanor, while he is not ordinarily proceeded against
by way of indictment, but it is possible the grand jury can
return a,n indictment for a misdemeanor. That last distinction is not very persuasive.
I think the accused is entitled to election under the Statute;
that he will be entitled to the election, even though tlrn procedure is by way of Warrant.
Incidentally, is this a ''felony 7''
1\fr. Earman: No, Your Honor.
Mr. Blatt: High degree petty larceny.
The Court: If resulted in a second conviction, he is still
punishable as a misdemeanor, but any subsequent conviction
thereafter would constitute a felony.
Mr. Blatt: F'irst offense, punishable as a misdemeanor;
second offense be mandatory, jail sentence.
The Court: Aggravated misdemeanor f
Mr. Blatt: Third offense.
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Mr. Hammer: Our motion is on the ground judgment was
void and in violation of the S.tatute.
The Court: Once the appeal is taken from the Trial Justice
Court, nullifies that judgment and comes in here as though
never been tried.
page 25 ~ Mr. Hammer: We contend m.ow the trial court
had no right to enter judgment.
The Court : Let me pass on one motion at a time.
I simply made the observation: I didn't think that Mr.
Blatt's point, that this is a prosecution on a warrant rather
than indictment, would relieve him of the obligation to elect,
if such election rests upon him.
I take it, from the wording of the language in the warrant,
that it was framed on the statutory offense of embezzlement.
While it is a much delayed motion, possibly sufficiently delayed to deny the accused of any benefit of the privilege of
election, the Court doesn't feel sufficiently sure about that to
take that position.
The motion to elect will be sustained.
Mr. Earman: In view of the Court's ruling, I think we
. should be given at least a few minutes to discuss the matte'I"
and peruse the Statute to determine which one it should be
brought under.
Mr. Messick: I agree with Mr. Earman that hi,s request is
most reasonable, Your Honor.
The Court : As lom.g as the case ha~ been thrashed around,
it certainly should be known and explored from all
page 26 ~ angles, from every conception that might be taken
of the case, but no objection being interposed, I
will afford brief opportunity to the prosecution, but there
must be a limit, and limited to a matter of minutes.
Mr. Earman: We had no way to anticipate what motion
would be made.
The Court: I don't think you are faced with such an involved situation.
Mr. Earman: I don't know if the Court wants to pass
on the other motion and then proceed to empanel the jury. I
think that will be in order.
Mr. Messick: I think before we can proceed with the other
motions, we will have to know under what Statute we are
being prosecuted.
The Court: Let's take a recess.
Recess.
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Mr. Blatt: We rely on 18-184.
Mr. Earman: Will the Court require that to be in writing,
as the Code specifically states?.
The Court: I think they will be entitled to waive it but
if you would Tather, you can simply proceed with that enlightenment: that you are relying on 18-184, on petty larceny.
Mr. Messick: They have stated that on the
page 27 ~ record.
The Court: You can later, if desirable, reduce
the election to writing, before the conclusion of the trial.
Mr. Messick: The Reporter has it 'in writing.'
Mr. Blatt: And of course, as a second .offense, under
18-268.
Mr. Hammer: Our position comes back to this : that the
warrant, in its original form, charges embezzlement; now
they have 'elected' to try us under a petty larceny statute for
which we are not charged.
·
We move to dismiss on the ground that we are not charged
with petty la:rceny, under this warrant: they are two offenses,
separate and. distinct.
Mr. Blatt: They cannot come back now and ,say: "You
elect and if y.ou do, you are out.'' You asked us to proceed.
Wie elected to proceed under petty larceny; any '' embezzle- ·
ment'' is petty larceny. Anyway, we elect to proceed under
petty larceny.
Mr. Hammer: We move to dismiss the warrant and the
accused on the ground your election is not charged in the
warrant.
Mr. Messick: As we understand each other, we moved the
Oourt to require election.
Mr. Blatt: I don't think, now, they have the right
page 28 ~ to require us to elect. This is an embezzlement
warrant. That section (171) specifically relates to
"wa:rra::nt for larceny."
Mr. Messick: We made a motion to require the Commonwealth to elect under what Statute they would proceed to
prosecute the defendant. The Commonwealth has elected to
prosecute under Code Section 18-164, which is the grand and
petty larceny Statute.
Since the election has been made, we now move the Oourt
to dismiss the warrant and discharge the accused from prosecution upon the ground that the wa:rrant does not charge
am.y offense whatsoever under Code .Section 18-164, and
"petty larceny" is: "'The taking and carrying away, with
the intent to deprive the owner thereof permanently of properties'' what we call ''theft.'' This warrant does not charge
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this man with stealing these tires. This warrant doesn't
charge any offense under 18-164.
Mr. Blatt: We still think the Court ought to go back to the
original motion and hold that we are not required to elect.
But having made the motion to require us to elect, they
camot come in and complain if we have elected to do so • "" ""
and if the Commonwealth elects to rely on one 'Statute,. the
prosecution is converted from embezzlement prosepage 29 ~ cution to prosecution for petty larceny. They cannot come in now and say '' We required you to elect
and you cainnot elect.'' They meet themselves coming in the
door. Having required us to elect, they have to take the
consequences of the election.
Mr. Messick: We are perfectly willing to take the consequences of an election but you cannot elect to prosecute for
an offense not charged in your warrant.
The Court: That is just the reason the Court is going to
voice this expression, not with a view to meeting this last
motion, but because the Court's original ruling was hastily
reached, with ill-considered coneeption of the purpose of Title
8, Section 171, giving the accused the right to demand an election.
I previously stated that I couldn't understand why, what the
sigmi:ficance was of the privilege given the accused to demand
the right of election, because then I was dwelling under the
impression, on indictment or warrant charging embezzlement,
the Commonwealth or prosecution could be compelled to
elect.
It wasn't impressivly pointed out to me earlie.r-if it was,
I didn't absorb it-that the statutory right to compel election
applies to a charge of "larceny." This is not a charge of
larceny but it is a charge of ''embezzlement.'' It is
page 30 ~ not an indictment for larceny, or a warrant for
. larceny. It plainly states, on its face, it is a
charge of ''embezzlement.''
I am now in accord with the view: the privilege of election
is only afforded to the accused when he is charged with a
blanket accusation of "larceny," and he comes into court
bewildered, not knowing whether he is going to be proceeded
against as an embezzler, or real larcenist. Of course, there,
he has got a right to be enlightened as to which prosecution
they take but, here, the prosecution has, taken its position.
I think my former ruling is in error and will so hold alll.d
let it be understood that the original motion to · elect now
stands rejected and denied, and the case will proceed to trial
on the warrant as drawn, of cou'rse over the objection of the
defense.
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Mr. Hammer: Along Your Honor's reasoning, we move to
strike from the warrant ' 'Amend to read '2nd Offense,' '' because under the embezzlement Statute there is no provision
for a 'second' or ,subsequent conviction for embezzlement,
which would raise the offense to a higher degree · of punishment; and
.
We move that that be stricken out, since that amendment
would apply only to a petty larceny conviction, or charge.
Mr. Earman: That is Criminal Procedure, that
page 31 ~ isn't part of the offense. The Criminal Procedure
Section, 19-168, doesn't make a distinction under
the crime itself, merely under punishment, makes the pUilishment more severe where there is a second offense.
(Further argument).
The Court; I was going to make this observation:

It seems, to me, that it would have been better, and would
be better in any of these cases involving a subsequent con-

viction, second offense, so on, to do something more than
stick on the warrant ',second offense.' I mean, I think you
could use little better chosen language, such as '' the accused
having been heretofore convicted of a like or similar offense,''
but obviously it is sufficient, on its face, to reveal the purpose
of it.
Mr. Messick: We have got a right to know under what
Statute he is going to proceed-and I think that Your Honor's
ruling was arbsolutely right on requiring an election, and the
warrant doesn't charge the offense Uilder the Statute they
now say they are going to prosecute, and I think the prosecution should be dismissed.
(Further argument).
The Court: I am of the firm conclusion, on a little more
mature consideration * • • that here, in the warpage 32 ~ rant, is the specific charge of embezzlement, and
that the defendant is fully enlightened and apprised of the nature of the offense on which he is to be tried.
The Court holds to that ruling.
I regret delay of the case as a result of my too hasty consideration of the question.
Mr. Messick: We respectfully except.
The Court : Your exception is adequately preserved.
The ·Court hasn't yet ruled on the motion made by Mr.
Hammer, to the effect that the 'second offense' provision
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respecting punishment for larceny is not applicable to a case
of embezzlement. That is the present motion before the
Court.
Do you want to be heard further on that 1
Mr. Messick: No, sir.
The Court: The Court will overrule that motion; and
The Court takes the position that the offense of embezzlement is made la:rceny under the Statute and that therefore
it is the view of this Court that a suhseq1ient offense of
embezzlement, following a previous conviction of simple
"larceny" would come ""ithin the meaning of the Statute
providing for greater punishment, as well as making a like
offense a "felonyn thereafter.
Mr. Messick: All right, sir. We respectfully
page 33 r except.
Now Judge, we want to move to strike out that
portion of this warrant which says "second offense" as no
"second offense" is cha:rged, whatsoever. * * * We take
the position that a warrant for embezzlement cannot charge
a "second offense" of petty larceny, within the meaning of
the Code, Section 19-168.
Mr. Blatt: The warrant has to be read as a whole in interpreting and deciding what the charge is and what it means.
A Trial Justice, of course, has ample authority to ''amend''
a warrant. It means '' second offense'' simila:r to that charged
in the warrant. * * * That can be reached by a request for
Bill of Particulars; they haven't asked for any Particulars.
We will be glad to give them ''Particulars" if they want
them.
Mr. Hammer: By looking at the warrant, it shows the defendant excepted to the amendment.
(Further argument).
The Court: I again make the observation that the '' amendment,'' though unartfully made, is possibly sufficient and the
Court considers it sufficient to show here he is being charged
with the commission of a "second offense."
I think it was pointed out, too, that there is no need to
include in the technical charge of an indictment or warrant,
the allegation of "second offense" or prior conviction of a
similar or lighter crime, to include time, date and
page 34 r place and so OJl. Those matters could have been
easily brought out by request for Bill of Particulars, but it is too late for that now. If the accused had a
genuine concern about the time, place and circumstances
under which he was previously convicted, under which the
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Commonwealth would attempt to show previous conviction,
he had abundant opportunity to have that disclosure by Bill
of Particulars. '
The present current motion to strike from the warrant the
charge of "second offense" is denied.
Mr. Messick: All right, Your Honor.
I would like to make another motion.
I move to strike from the warrant the charge of '' second
offense" for the reason that he was acquitted by the Trial
Justice of the eharge of the '' second offense.''
The ,Court: That is a matter of proof.
Mr. Messick: • • • If a valid judgment was rendered,
then this man was acquitted of a '' second o:ffoose '' because the
law doesn't authorize any punishment or fine for a "second
offense" and the Judgment shows, on its face, he was acquitted.
The Court: It seems, to me, your present motion and
argument are directed to the sufficiency of the proof, on the
.
element of the "second offense."
Mr. Messick: • • • He had no right to impose a
page 35 ~ jail sentence.
The Court: That is not before the Court.
The judgment of the County Court on the current case is
set at naught by ,the appeal the accused has taken.
(Further argument).
Mr. Blatt: This comes here de novo : the conviction is
wiped out, the implication is wiped out. Your Honor sits
as a County Judge.
The Court: The present motion is overruled and denied.
(Further argument).
The Court: The Court's ruling holds. Motion denied.
Mr. Messick: And we again respectfully except.
Mr. Blatt: We think a ruling should be had on this question of eviden('.e, because I think if it is brought out before the
jury it will be highly prejudicial to the Commonwealth. This
mrun took a lie detector test and I am sure there will be an
attempt made by the defendant to introduce the results of
that test. Some mention was made of it and we think the
Court should rule on its admissibility.
It is amply clear that the results of a lie detector test are
not admissible. I have authority here to show for it.
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Mr. Hammer: That motion is premature. They
are trying to anticipate the evidence.
The .Court: By way of expediting the beginning
of this case, I will make this hasty observation: I will entertain further argument on the question when it is presented,
but I don't think any,body can contend the result of a lie
detector test is receivable in evidence in Virginia.
Mr. Me·ssick: I contend it is.
The Court : I think his willingness to take it would possibly
be admissible in evidence, as any other demonstration made
by the accused that would tend to show his innocence.
I would like to have some authority to support consideration
of the results of the test; like to have the benefit of that, in
advance, so I can be reading it.
Mr. Messick: We will be glad to give you that, sir.
• • • It was done, as I understand from the correspondence here, at the request of Mr. Hammer and at the request
of the Commonwealth's Attorney, a,:nd the defenda.nt submittd himself to it and certainly, under those circumstances,
we are entitled to put on the expert and prove what was done,
the methods that were pursued and the results. • • •
Mr. Earman: There is another element here I think the
Court should know: • • • when that request was made, it was
expressly stipulated by Coll!Ilsel for the defense
page 37 ~ that there would he no attempt to bring it out j.n
·
the trial of the case, or comment upon it. So now
if they insist on bringing that in, I think it is had faith.
I would ·not make a request for the test until Mr. Hammer
specifically agreed, regardless of the outcome of the test, it
would not be used.
Mr. Messick: I want to assure the Court I wasn't presoot
at any such agreement, but if any such agreement was made
I will abide by the agreement, or go out of the case.
Mr. Earman: You weren't in the case then, Mr. Messick.
page 36

~

{Further argument).
:Mr. Hammer: We asked for it, of course.
The Court: With that statement, what is your attitude,
Mr. Messick?
Mr. Messick: It is my attitude that we all should keep our
agreements but I also say this, Your Honor: that this is a
court of justice, and what the Court wants to know is what
the truth of the matter is, and since that test was taken, in
fairness to the accused, regardless of any agreement,. if that
test is admissible in evidence, then it should be admitted.
I think it is a question of what is just and fair, and •right.
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(Further argument).

The Court: Here is the whole thing, Gentlemen:
regardless of the matter of morals involved in
professional agreements, if the evidence is admissible, it is shown the evidence is admissible, the Court
will let it go in, but the burden will be upon the proponent
of that evidence as to its admissibility.
page 38

~

(Further argument).
Mr. Earman: I object to a.ny comment on it until the
Court rules.
The Court: I am glad you mentioned that.
In view of the fact admissibility of the evidence is still in
question, the Court enjoins Counsel against any reference
to it in his opening statement, or any allusion to it in any
connection during the course of the trial, until after the
Court has opportunity to pass upon its admissibility and has
declared it is admis·sible.
Mr. Blatt: There is one other point of evidence to be decided: the Commonwealth proposes to show, we think has
a right to show this: though this man has not be~n convicted,
there are two other warrants out against him, alleging like
offenses, at dates shortly after the present offense. We think
proof of those offenses is admissible here to show the general
course of his conduct or plan, during the course
page 39 ~ of his employment.
The Court: You are trying to compel me to try
the case twice, once in Chambers and once before the jury,
which I refuse to do. I don't expect to sit in here and try
the case and try it in there, again. I have gone too far on
that indulgence.
Mr. Blatt: We will make comment on it, in our opening
statement.
The Court: I will rule on it: and rule that it is admissible. Evidence of subsequent as well as prior recently
committed offenses that tend to show a pattern and an intent
and a design and a purpose, is admissible.
Mr. Messick: For which warrants have been issued but not
tried?
Mr. Blatt: That haven't been tried.
(Further argument).
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The Court: I will give the same admonition:
You will ·refrain from mentioning it in your opening statement.
The Court reserves ruling on it until the matter is presented
in a,n orderly fashion, but there will be no allusion to it at
any time until the Court rules. on it.
page 40

~

Thereupon the conference in Judge's Chambers
was concluded and the following proceedings were
had in the courtroom: all parties being present.

The Court: We are ready now to proceed with the trial
of the case scheduled for today, the case of Commonwealth
v. Billy Bodkin Lee.
Thereupon a jury was duly empaneled and sworn to try
the Cause.
Mr. Hammer: I would like to exclude the witnesses, Your
Honor.
The Court: All witnesses in the case of Commonwealth
versus Billy Bodkin Lee will retire from the courtroom and
you will wait out in the hall until you are called.
·Mr. Blatt: I think the Prosecuting Witness should be permitted to stay in the courtroom, the person who swore out the
warrant in this case.
The Court: Not over the objection of the accused. He is
a witness the same as anybody else is.
Mr. Earman: We also intend to call Mr. Switzer, the Clerk,
to prove the record. Yv e don't know if there is any objection
to his staying in?
Mr. Messick: We have no objection to Mr. Switzer, of
course not.
page 41 ~ . Mr. .Switzer: (The Clerk) The accused will
stand up.
The Defendant stands.
Mr. Switzer: (Reads the cha:rge in the warrant herein).
What is your plea, Guilty or Not Guilty?
The Defendant : Not guilty.
Mr. Switzer: (Instructs the jury as to penalties under the
Statute).
Mr. Messick: vVe except to the Charge, for the reasons
previously stated to the Court.
Mr. Earman: The Court has already ruled on that.

14

Supreme Court of Appeals of Virginia

The Court: Your exception will be noted, which I understand has been made previously.
Your may proceed with the Opening Statements, Counsel
Mr. Blatt: (Makes Opening ,Statement on behalf of the
Commonwealth).
Mr. Hammer : Makes Opening Statement on behalf of the
defendant).
·
* * * We expect to show that Mr. Pearce, made the statement
that "if Lee hadn't run his mouth" he would have never
issued these warrants against him.
J\fr. Blatt: I think that is an objectiona;ble statement. If
the charge is correct, it is correct; if it is incorrect, it is incorrect.
page 42 r Mr. Hammer: And if it is a :fight, it is a :fight.
Mr. Blatt: It is objectionable in an Opening
Statement and I think it would be objectionable in the presentation of evidence.
The .Court: Any evidence that shows interest or bias,
anything that would naturally be properly considered in
weighing the testimony of a witness, is admissible in evi- .
dence. I assume by this statement he expects to establish
that the Prosecuting Witness is inflamed against the accused:
if he does, that is admissible evidence.
Mr. Hammer: We intend to show, Gentlemen, that Mr.
Pearce has made that ,statement; that of course he is an interested party; that he was mad. (Concludes Opening Statement)
Mr. Blatt: Now if Your Honor please, certain injunctions
were made by the Court in Chambers * * * but Mr. Hammer
has now stated, in his Opening Statement, that Lee .and
other people were doing this with Gardner Chevrolet and
other people, so we think having opened up that question
the Commonwealth should state to the jury the subject stated
in Chambers.
The Court: I don't ·see that there has been any infraction
of the injunction.
Call your :first witness.
Mr. Earman: We will call Mr. Switzer.
page 43 r Mr. Messick: There is a matter we would like
to take up in Chambers, Your Honor, in regard to
this.
The Court: I will entertain it at the Bar of the Court.
I think I have afforded y;ou a.bundant opportunity to present
all matters of that kind in Chambers.
M-r. Messick: This is a matter of evidence, Your Honor.
The Court: I can't retire to Chambers to entertain every
objection to evidence introduced. If I did, we would never
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J. Robert Switzer.
get through with the trial of the case. So unles·s there is
some special reason to hear it in Chambers, the Court will
hear you at the Bar of the Court, at least until the evidence
is o:ffered and objection interposed to the admission of it I
don't believe we should retire to Chambers.
Mr. Messick: We have just now learned of evidence they
intend to present, so I think that it is a matter that we should
take up with the Court.
The Court: Let's proceed regularly from the witness stand
and examine the witness, then if you want to be heard in
· Chambe·rs, the Court will hear you in Chambers : the Court
will hear you before the evidence goes to the jury.
Proceed with your witness, Mr, Earman.
page 44

~

J. ROBERT .SWITZER,
called as a witness ·On behalf of the Commonwealth,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Earman:
Q. Please atate your name T
A. J. Robert Switzer.
Q. As Clerk of this Court, do you keep in your Office the
records of the former Trial Justice Court, now called the
'' County Court T''
A. I do, yes, sir.
Q. And are they regularly indexed in your office there?
A. They are.
Q. Do you have a record there of a Charge and Conviction
against Billy Bodkin Lee T
A. I do, ' 'Billy Lee,'' yes, sir.
Q. What is that Charge T
A. Shall I read it?
A. Yes, sir.
A. This Charge is that '' Billy Lee, of Harrisonburg, Virginia, in the year 1954, did unlawfully take, steal and carry
away certain sums of money belonging to George A. Kile,
to-wit: July 28th, the sum of $5.26; July 29th, $4.95; July
30th, $1.80; August 1, $4. 72; August 2nd, $4.89 ;
page 45 ~ the sum of $4.89-against the peace and dignity
of the Commonwealth of Virginia."
Q. "'\Vhat was the Cou.rt's decision on that charge?
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Mr. Messick: Your Honor, that is what we object to;
The Court: Do you want to be heard on that Y
Mr. Messick: Yes, sir.
The Court: All right. We will suspood a moment.
Thereupon the Court and Counsel retired to Judge's Chambers, and out of the hearing of the jury the following proceedings were had:Mr. Messick: The objection is simply this : I think it is
perfectly all right to show he was convicted of petty larce;ny
but to read the judgment and punishment imposed is improper, that this jury · should take into consideration the
punishment in that case.
The Court: No question of ''punishment.''
Mr. Messick: He was going to read the judgment.
Mr. Earman: Decision of the Court.
The Court: I am inclined to agree the evidence should
be limited to the answer of "conviction" or "acquittal." I
assume the answer will be a "conviction" but I don't see any
occasion to include the measure of punishment ;
page 46 ~ that hasn't anything to do with the purpose of
admissibility. That will take care of it?
Mr. Messick: Yes, sir. That is all I want to say to Your
Honor, that he was going to read the judgment.
The Court: I don't mean to be unreasonable, I certainly
don't aim to be unreasonable, but there are so many objections
that can be taken care of at the Bar of the Court.
Thereupon the Court and Counsel returned to the courtroom and the following proceedings were continued in the
presence of the jury :By Mr. Earman: (continuing)
Q. Mr. Switzer, did the Court find Mr. Lee guilty or not
guilty on that charge?
A. Guilty.
Q. Do you have the day?
A. (Referring to file) 26th day of August 1954.
Q. Who was the Judge?
A. Porter R. Graves.
Q. Does the record show-?
Mr. Messick: (Interrupting) We object to the following
questions, Your Honor.

Billy Bodkin Lee v. Commonwealth of Virginia

17

Garland Showalter.

Q. Does the record show appeal was taken from that decision?
Mr. Hammer: We object to that.
Mr. Blatt : Has to be shown, that is the final
page 47 ~ judgment.
The Court : The objection is overruled.
Mr. Hammer: Exception.
A. No appeal.
Q. Is that the final judgment of the Court in this particular
case?
A. To the best of my knowledge, yes, sir.
Mr. Earman: That is all.
(Witness excused).
GARLAND SHOWALTER,
called as a witness on behalf of the Commonwealth, being duly
sworn testified as follows :
DIRECT EXAMINATION.
By Mr. Blatt:
Q. What is your name 'f
A. Garland Showalter.
Q. Where do you live, Mr. Showalter?
A. Dayton, Virginia.
Q. Where are you employed?
A. Metro Pants Factory.
Q. Where were you employed about the first of September,
two years ago, 1955 f
A. Metro Pants factory.
Q. Do you know Billy Lee?
page 48 r A. Yes, sir.
Q. At a.bout that time, or some time prior to th.at
time, had you purchased some tires at Douglas Pearce, Incorporated?
A. Yes, I got a tire about, along say in September, I don't
]mow exactly the date.
Q. Did you go to the place of business of Douglas Pearce,
Incorporated, somewhere around about the first of September?
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Garland Showalter.
A.
Q.
A.
went

Somewheres along there, yes.
For what purpose Y
I had bought some tires and one needed adjusting; I
up there to see about it and he sent me. to Billy.
Q. And did you talk to Mr. Lee on that occasion?
A. Yes, I went up there ; he adjusted the tire. I asked about ,
buying another tire ; they diem 't have it in.
Q. What kind of tire was itY
A. 6 :70x.15 white side walls casing.
Q. Recapped Y
A. Yes, sir.
Q. And what reply did he make to your question Y
A. He knew I worked for the Pants factory, so he asked
me if· he could buy pants up there; I said, yes·; he
page 49 ~ said if ·he could get a pair of pants, he would get
. the casing, what I asked him for; I don't know
whether two pairs of pants; I think it was two pairs I gave
him for the whole tire.
Q. When and where were you to receive the tire Y
A. At the time, I was working until 5 :30, and I hauled
riders; he said he wasn't going to be there that evening anyway. I went on home. It was dark, just about dark, when
I went out to the house to get the tire.
Q. What day was that Y
A. I don't know, sir.
Q. How many days was it after you were up there Y
A. Well, it was about three.
Q. Was it about the first of September?
A. It was along in September, I will say.
Q. Wihen you went to Mr. Lee's home, what did you do
there?
A. He wasn't there the first ;night that I went, so I came
on back home and went out the next night and I taken the
pants along, give him the pants and he gave me the ti're.
Q. Whose suggestion was it that you pick up the tire at
Mr. Lee's home?
A. Well, his, I guess. He said he wasn't going to be there
that evening, he wasn't working in the evening and
page 50 ~ he knew I wo·rked until 5 :30, which I had told him
I worked until 5 :30, and by the time I taken my
riders home everything would be about dark when I got
back.

Q. Was there any money that exchanged hands between
the two of Y'OU Y
A. No, sir.
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Garland Showalter.
Q. What kind of pants?
A . .Second-grade pants, one $5.50 and the other $2.50.
Q. $7.00 worth of pants?
Mr. Messick: $6.00.

Q. $6.00. ·Excuse me. What did you do with the tire T
A. Put it on my ca:r.
Q. Did Mr. Lee hand you a bill, or receipt, or any paper
at .all, on this tire?
·
A. Not that I know of.
Q. Did he state to you whether this tire had been billed
direct to you or any other person?
A. He told me, before I got the tire, he got it at wholesale
through the Amoco .Service is.tation: he worked up the1re.
Q. Had you ever bought tires up there before, at wholesale?
A. No, sir.
Mr. Blatt: That is all.
page 51 ~

CROSS EXAMINATION.

.By Mr. Hammer:
Q. As a matter of fact, Garland, you gave, him "three"
pairs of pants?
A. Two or three.
Q. Didn't you testify the last time you gave him "three"
pairs of pants?
A. Maybe it was. Been so long. I said two or three. I
don't remember.
Q. And you were getting the pants wholesale?
A. Yes. They were second-grade pants.
Q. And you paid wholesale prices?
A. Yes.
Q. And you paid your employer for the pants T
A. Yes.
Q. And you assumed Mr. Lee did the same thing?
Mr. Blatt: Objection.
The Oourt : Overruled.

Q. You testified a little while ago you had been up there
on one other occasion, but at that time you did not state
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Garland Showalter.
whether or not you talked to Mr. Pearce about _the adjustmenU
A. When I went up to get the adjustment, I
page 52 ~ talked to Douglas and he sent me to Billy.
Q. And Billy was to be responsible for making
the .adjustment¥
A. Yes, he adjusted tires.
Q. In other .words, did Mr. Pearce leave you under the impression Mr. Lee had power to make adjustments, or 8ill.ything
he did about adjustments was agree-able to Mr. Pearce?
A. I figured he was boss; Mr. Pe,arce sent me to him; he
just sent me to Billy to get it adjusted.
Q. When Mr. Lee was talking to yiou, discussing about
trading tires, he told you he could get it at wholesale, a ·
wholesale price for you¥
A. Yes.
Q. And you said he told you he would bill it out to the
<Spotlight or Amoco Spotlight Station¥
A. I believe that is where it was.
Q. But there was no money paid by you to him, whatsoever?
A. No, sir.
Q. Now going back, there has been some issue ·made about
the fact the tire was delivered to you at Mt. Crawford where
you live?
A. Dayton.
page 53 ~ Q. And in your employment at that time you had
riders going back and forth, you took back and
forth?
A. Yes.
Q. And the reason this tire wasn't delivered to you at Mr.
Lee's home was because you had these riders and you couldn't
get back in time?
A. Yes. I worked until 5 :30, then I take my riders home,
eat supper and take a bath.
Q. Isn't it a fact it was delivered, because you couldn't
ge-t back in time?
A. Yes, he said I could pick it up.
Q. That was your mutual unde'rstam.dingt
A. Yes.
Q. He didn't hide it, tell nobody where he· got the tire, or
Mr. Pearce, everything occurred on the lot, and everything
was completely above board in regard to that tire between
you and Mr. Lee?
·
A. Yes.
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Garland Showalter.
Q. And the very first night after you had agreed on this,
.you went there, the first night afterwards, and Mr. Lee was
not there?
·
A. About two days after.
Q. You went there to get it and he wasn't at home!
A. No, sir.
page 37 ~ Q. And you had the pants with you, at that
time?
A. Yes.
Q. And you went back the next day and Mr. Lee was
there?
A. Next evening.
Q. After you had taken the riders home?
A. Yes.
Q. And the tire was there and you gave him the pants and
he gave you the tire?
A. Yes.
Q. Did he or did he not state to you at that time, the only
way he could get it wholesale ·was to bill it through the S,potlight Amoco?
·
A. Yes, said bill it through the Spotlight Amoco.

Mr. Hammer: That is all.

RE-DIRECT EXAMINATION.
By Mr. Blatt:
Q. Didn't that indicate to you, Mr. Showalter, that this
was clone without Mr. Pearce's knowledge or consenU
A. No.
Mr. Hammer: vVe object to the question.
Mr. Blatt: I think that is a pe'rfectly logical
page 55 r question, following that last question he testified
something about here before; he was asked, on
cross, wbether Mr. Pearce knew about it, whether it was all
right with Mr. Pearce. Their last question ''Didn't he tell
you the only ·way he could get it wholesale was to bill it
through the Spotlight,'' so I think the next question, logically,
would he: "Didn't that indicate to you that this was done
without Mr. Pearce's knowledge or consent¥"
Mr. Messick: vVe object to anything "indicated to him."
l\fr. Blatt: They brought it out on cross, whether Mr.
Pearce had knowledge.

22

· . Supreme Court of Appeals of Virginia .

Garla;n,d Showalter.
Mr. Hammer: Mr. Blatt.is trying to get the witnes·s to
draw a conclusion the jury is perfectly capable of drawing
from the evidence.
The Court: I think that is a matter of argument.
Mr. Messick: Is the objection sustained Y
The Court: Yes. I think that is a matter of argument.

By Mr. Blatt: (continuing)
Q. Was Douglas Pearce, or any other person but you and
Mr. Lee around when you all made this deal Y
A. Boys working there.
Q. Did any of them hear you Y
A. I don't know whether they did or not; they
page 56 ~ were, close enough to hear. I didn't pay attention.
Q. What day were you supposed to go to Mr.
Lee's to get the tireY
A. I don't know the exact date.
Q. Did he· arrange a specific date·Y
A. Said in two or three days.
Q. Did you go the day after Y
·A. He said, two or three days after.
Q. Was that the day arranged to go Y
A. He didn't say any particular day, said two or three
days; he wasn't there the second day; was there the third
day.
Q. Was there the third day Y
A. Yes.
Q. Did he ever ask you what the pants cost Y
A. No.
Q. Did you ever tell him what .the pants cost Y
A. No.
Q. Did he ever tell you what the tire cost him Y
A. No, sir.
·.
Q. Did you ever ask him what the tire cost him Y
A. No, sir.
Q. Did you ever ask him what the tire would
page .57 ~ have cost you, if you had bought it up there, directly, at the place?
A. No, sir.
Q. Did he ever tell you what the tire would have cost you
if you had bought it up there, directly, at the place Y
A. No, sir.
Mr. Messick: We object to him leading his witness.
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Garland Showalter.
Mr. Blatt: I want to find out if there was any knowledge
on his part.
The Court: Go ahead-knowledge on his part what it cost.
Objection overruled.
Mr. Messick: Exception.

Q. Which one of you was it that suggested receiving the
tire at Mr. Lee's home, you or Mr. Lee?
A. Well, both of us.
Mr. Blatt: That is .all.
RE-CROSS EXAMINATION.
By Mr. Hammer:
Q. One more question: the reason that Mr. Lee said two
or three more days for you coming by, do you know why that
was?
A. He said he had to get the casing.
page 58 ~ Q. Didn't have any there, or white-wall tire, have
one in two or three days T
A. That is right.
Q. 1So that is the reason he mentioned it and the only reason
you know of he brought it to your home, was booause of the
inconvenience to you up the:re at your place of business, is
that correct T
A. Yes.
Q. That w:as, after you had gotten off work, be too late in
the evening T
A. Yes.
Mr. Hammer: That is all.
RE-RE-DIRECT EXAMINATION.
By Mr. Blatt:
Q. What time was it you went up to get the adjustment Y
A. 12 :00 o'clock.
Q. You were free at 12:00 o'clock¥
A. That is right.
Q. And you found it convenient to go, that day, to go to
Mr. Pearce's to attend to your business, for the purpose of the
adjustment Y
A. Yes.
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Douglas Pearce.
Q. Couldn't you have gone to Douglas Pearce's

page 59

r two or three days later, at 12 :00 o'clock?

A. I guess I could; I didn't give it any thought.
Mr. Blatt: That is all.
The Court: What did Mr. Lee say about billing it1
A. Through Spotlight Amoco.
The Court: He told you he would have to bill it through
Spotlight Amoco, the tire he was delivering to you?
A. Yes, sir.
The Court: Did he tell you why¥
A. No, sir.
The Court: That is all.
("Witness excused).
DOUGLAS PEARCE,
called as a witness on behalf of the Commonwealth, being first
duly sworn testified as follows :
DIRE,CT EXAMINATION.
By Mr. Blatt:
Q·. What is your name?
A. Douglas Pearce.
Q. What is you'r occupation¥
A. I am a recapper: recap tires.
Q. Do you hold any position ·with Douglas
page 60 r Pearce, Incorporated f
A. I am the President.
Q. Where do you live, Mr. Pea.rce1
A. I live at 660 South Mason ,Street.
Q. Do you know Billy BocUdn Le-e?
A. Yes, sir.
Q. Was Mr. Lee formerly an employee of Douglas Pearce,
Inco·rporated?
A. Yes, sir.
Q. Over what period of time?

Billy Bodkin Lee v. Commonwealth of Virginia

25

Douglas Pearce.
A. Well, he came with me, about the 1st of November 1954.
I don't know the exact date. It was sometime, I believe, in
the month of November.
Q. 1954?
A. Yes.
Q. In what capacity was he employed by you, or by your
company?
A. Well, he was hired just as a general tire man, to remove, mount and remount tires and paint tires and clean tires
or do anything generally in the ti:re business.
Q. About September 1st, 1955, had he advanced in your
employ to any other position?
A. No, not to _any other 'position.' However he
page 61 ~ had learned a great deal more about the recapping
and tire business than he knew when he came with
me.
Q. On September 1st, 1955, what were his duties on that
day?
A. His duties a.t that time were almost identically the same
as they were when I hired him, except, as I said, he had
lea·rned to do a few more things he didn't know how to do
when he came with me.
Q. Did he have authority to make adjustments on tires?
A. Yes, sir, he did.
Q. Did he have authority to have tires billed out to different
aecounts?
·
A. No, sir. What do you mean 'billed out?'
Q. To sell tires?
A. He had authority to sell tires.
Q. And in the course of the sale of tires, does that include
hilling tires to different people, Gardner Chevrolet and Spotlight Amoco?
A. Yes, be had autbo·rity to bill a tire.
Q. Did he have authority, once a tire had been billed,· to
take that tire, or receive that tire at your place of busines·s and
deliver it to the person who bought it and to receive the
monev for it?
page 62 ~ A. 'well, I imagine he had that authority; it was
never discussed pro or con, because I will say we
did $1,200.00 to $1,500.00 business a day, I do ; maybe $iO.OO
a day of it is done in this County or area, but most goes out
on wholesale.
Q. 'When Mr. Lee sold a tire to some Service Station just
tell us ·what he would do, ho-wit was handled?
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A. Well ,if he sold the tire to a Service Station, ordinarily
I would say some member of that ;Service Station possibly
came into my place and would buy a tire and, during the
period from approximately 9 :00 to 5 :00, other than the dinner
hour, my bookkeeper would be in the office and she billed all
tires wholesale, retail, or what-have-you, during the period of
time she was in my office.
Q. And would she bill at the request of Mr. Lee, if he was
ham.dling the transaction?
A. That is right.
Q. Once the tire had been billed, who wrus it would take
the tire and actually deliver it 1 Let's assume Mr. Lee
handled this transaction.
A. Well now, in a transaction of that sort-and I don't
know of any transaction that might occur of that sort in my
place-it would ordinarily be that a man would come in, buy a
tire and he would take it with him, himself.
page 63 r Q. Did you, during this period of time, do business with the Spotlight Amoco?
A. When I first started in the recapping busines•s, which
was, as I said, about November or December 1954, I did
sell Spotlight Amoco a few tires and billed a casing or two
to Spotlight Amoco, and I do believe that, probably over a
period of time, maybe Spotlight Amoco· might have bought
six, eight or ten, I don't know how many, tires from me.
Q·. Do you know Garland Showalter?
A. Yes, sir.
Q. Did your company ever sell any tires to Garland
Showalter T
A. The only time I, personally, or my company sold directly
to Garland Showalter wa:s, I believe, an adjustment. In
other words, he had bought a ti're from Glover's ESSO Servive Station, in Mt. Crawford and it seems that this tire had
failed, for some reason or other, and he drove into my place
to get the tire adjusted. Now we did sell him the adjusted
tire at that time.
Q. Was that a whiteside wall tire, or regular tire i
A. That I don't know. I don't know.
Q. Did you, subsequently, learn whether or not Mr.
Showalter had any other of your tires i
page 64
A. Well, late,r, yes, I learned that he had bought
at least one more of my tires from Mr. Lee, at
his home.
Q. Did you then search your records to see if this transaction had taken place 1

r
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Douglas Pearce.
A. Yes, sir; we did try to locate where Mr. Showalter
might have bought a tire directly from us, and. we couldn't
locate any such ticket as that.
Q. Did you, personally, search your records for such a
ticket?
A. We personally searched, my bookkeeper and I.
Q. Did you, personally, search the reco'rds to see whether
or not Mr. Lee had turned in an amount of money to cover
this particular tire, whether it was billed to Mr. -Showalter
or anyone else, whether that particular amount of money
had been turned in by Mr. Lee T What was the wholesale
worth of this tire, wholesale price T
A. The wholesale price of the tire, I believe, at the timeprices have changed slightly over a period of 18 months since
this thing was. going on-but I believe the wholesale price
of the tire was $6. 70.
Q. What was it, retail T
A. $13.40. Now, would be two wholesale prices: I have
what I would call a 'volume,' a man who would do
page 65 ~ considerable business with me, that would buy a
tire for $6.70; and a smaller account, maybe didn't
buy but one or two a month, or something, would buy it for
$7. 70; but the retail price, in both cases, was $13.40. In other
words, $7.70, 45 per cent off of $13.40; and $6.70, 6 per cent
off.
Q. And did you search your records to see if any of those
particular amounts had been turned in by Mr. L~e?
A. Yes.
Q. And did you find any such records T
A. No, sir.
Q. Did you talk to Mr. Lee regarding this transaction T
A. Not at the time of the transaction, no sir.
Q. When did you first talk to Mr. Lee about iU
A. Well, about the 1st of November, oh about-I believe it
was on the 10th of November, on a Saturday afternoon, or
Saturday about Noon : I walked out of my office and started
up across the street ; as you know, my business is on both sides
of the street ; I started up to the recapping plant and Jimmie
Landers, a boy that works for me, had been working for me
for some time, met me about half way and he saidMr. Hammer: (Interrupting) We object to that.
Mr. Blatt: I am going to instruct him: you must not say
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Douglas Pearce.
page 66

~

what anybody else told you, except what Mr. Lee
said to you, but you can't testify to what Mr.
Landers may have told you.

Q. What I asked you is whether you talked to Mr. Lee and
when and where that conversation took place?
A. I will go back then, to the conversation. After doing
some research, and one thing and another, I called Mr. Lee
on the 'phone on Sunday afternoon. I said "Billy, due to some
certain circumstances, I am not going to be able to use your
services any longer and I wish you would turn my key in to
Grat Webster's Restaurant and I will pick it up there," and
he in turn asked "What is the matter? What is the trouble T"
I said "Well, I don't think it ought to be discussed on the
'phone, Billy,'' and he said "I will come in, now," I said "I
would rather you would come in tomorrow, Billy,'' because
my bookkeeper was in there billing tires, it was probably 5 :00
or 6 :00, I don't know the exact time, that had to leave at 5 :00
o'clock the following morning and she and I had mentioned
what had happened, and she asked me not to call Billy Lee
while she was in there, said she just didn't want to hear it.
Mr. Hammer: We object.
The Court: I think the objection is well taken. Go ahead.
A. (Continuing) Anyway, that is the way it was.
I hung up the 'phone. I assumed he would deliver
my key to Webster's Restaurant, but in aboutten
minutes he came driving in and parked in front of my place,
got out and came in. He says "What is the matter'? What is
this all about?" I said "Billy, I believe you probably know."
"No, I don't know what you are talking about." I said "Well,
(I says) you know about the Ike Smith deal, don't you?" and,
at first, he says I don't know whether he said "No" or "I
don't know" or what. Then I mentioned, and that is the only
one of these things I mentioned at the time.
page 67

~

Mr. Hammer: We object to that, if Your Honor Please. It
is certainly improper.
Mr. Blatt: There hasn't been anything said as to what the
Ike Smith deal was.
Mr. Hammer: But the implication is there.
Mr. Blatt: I think Your Honor ruled the testimony probably would be admissible.
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Douglas Pearce.
The Court: He hasn't developed the substance of the Ike
Smith deal: doesn't carry any probative value or significance at the moment.
Mr. Blatt: Just an incidence of the conversation between
them.
By Mr. Blatt: (continuing)
Q. Go ahead.
page 68 r A. I said '' Billy, the whole truth of the matter
is you have stolen from me,'' I says '' You have
stole my merchandise'' and I said '' Billy, sometime ago, about
a year ago, a year and a half ago, some body recommended you
to me, "Virgil Huffman, who happened to be a fellow friend
of mine, recommended Billy Lee to me for a job: Virgil told
me he had visited Billy Lee over here in the jail and he said
"Billy has made a mistake-n
Mr. Hammer:

(Interrupting) We object.

Q. Was this your statement to Billy Lee Y
A. My statement to Billy Lee.
The Court: Objection overruled.
Mr. Hammer: He is stating this man made a recommendation.
The Court: He is giving the substance of his conversation
with the accused.
Mr. Hammer: All right, Sir.
A. (Continuing) "You know you and I discussed, when you
came to me, everything that was past was past, and I told you
I was going to give you a job, your past meant nothing to me,
all I was interested in is what you did with me.'' I said '' Billy,
you know I put every confidence in you: you are the only man
that goes into my cash register other than me or my secretary
or bookkeeper goes in there,'' I said '' To be perpage 69 ~ fectly frank with you, Billy, you have positively
shattered my confidence in human nature. You have
deliberately stolen my property. Is that right Y'' He said ''Yes,
that is right.'' And he sat and looked at me, kind of dropped
his head, and a few seconds later, I don't know how long, he
said '' Pearce, I am in a hell of a spot. I need a job. How about
letting me go back in the back, where they are running the
moulds, where I have nothing to do with money?" I said "I
am sorry. I have no further use for you. I am very, very
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sorry." He sat there, maybe another ten or fifteen seconds.
He looked up and said "Pearce, what am I to expect out of this
thingY" I said "Well Billy," I said "I don't know. To tell you
the truth, Billy, I am pretty mad at you right now; I am pretty
disappointed in you right now" I said "I have, in the past,
like almost everyone else, done things when you are mad that
you will probably regret a little later on. I would rather have
time to study about this thing a little. Let's just say nothing
now. You have mentioned to me that you are going to Florida,
this or that or the other" I said "maybe that would be a
good idea, I don't know. Just leave it as it is right now,'' and
that is approximately where the conversation ended. .
Q. Did you say anything to him about the transaction with
Garland Showalter?
page 70 ~ A. I mentioned the Showalter deal. I didn't go
into the transaction. I said '' Billy, you know about
the Ike Smith deal and the Showalter deal,'' but I didn't go
into any detail. He admitted,-fi.rst; he said "No," hesitated,
later he admitted he did know about the deals and he offered
to pay me for the tires of one of those deals.
Q. Did you discuss this matter with anyone before you
swore to the warrants Y
A. Before I swore out the warrants Y
Q. YesY
A. Who do you mean Y
Q. Did you seek any advice about the matter?
A. As I said. Billy Lee left my place about that time and of
course the next day people came and went, this, that and the
other, and advised me one way or another, but I said "Now I
don't know-"
·
Mr. Messick: (Interrupting) This is improper, a discussion with other people.
The Court: Discussion with Mr. Lee, he is speaking about.
Mr. Messick: Discussion with other people.
Mr. Blatt: The Opening Statement was, Billy Lee said he
was going to turn Mr. Pearce in, or had turned him
page 71 ~ in to the Wage and Hour people and Mr. Pearce, 1
presume, acted out of pure bias or prejudice in
having these warrants issued. I think it is, now, perfectly
proper for the Commonwealth to show that Mr. Pearce acted
with deliberation, and saught advice before he had the warrants issued, instead of having them issued in a biased or
some other manner, biased or prejudiced, because of some·
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other matter between them besides the stealing. They opened
it up by their Opening Statement.
The Court: What is the objection taken T at the moment
the witness is testifying about a conversation with the accused.
Mr. Hammer: No, other persons.
··
Mr. Blatt: Sooght advice from other people coming in
there.
The Court: I wasn't aware of the fact the witness came
back to that discussion. Without going into the substance of
the counsel that he may have taken with somebody else, I
think the testimony should be limited to the fact he deliberated
over it and went to see Counsel before he swore out the
warrants.
By Mr. Blatt: (continuing)
Q. Whose advice did you seek on this matter T
page 72 ~ A. After approximately three weeks, I don,'t
know the exact date, but after approximately three.
weeks I got a phone call from one of my customers on one of
my routes, who told me a lot of stuff and I got mad again,
plumb burned up to be perfectly honest: I walked out the
door and walked out on the street. I don't know. I was like
a dog with running fits, to tell the truth. Anyway I wound up
in the Rockingham National Bank, I do business with; I went
in and talked to Mr. Aldhizer and Mr. Heatwole.
Mr. Messick: All this is inadmissible evidence, if Your
Honor Please.
Mr. Blatt: Maybe so, but it is our position that they opened
it up in their Opening Statement, they brought out the accusation of bias against this man.
The Court: But you had better not go into too much detail
Let. him show, in similar language, whether or not he used
due deliberation in considering the prosecution.
Mr. Blatt: He said he deliberated for three week when
something else stirred him up, and then he saught the advice
of Mr. Heatwole and Mr. Aldhizer.
The Court: I thing the objection is well taken.
Mr. Messick: Who he talked with and everything else is
objectionable.
.
page 73 f The Court : I don't think there is any harm in
that, maybe somewhat impertinent, identity of the
people with whom he counselled, so on, but certainly not
prejudicial.
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The objection is sustained, as to the extent of his conversation with others.
Mr. Blatt: There hasn't been any conversation with others
and won't be.
Mr. Messick: We respectfully except, if Your Honor
please.
By Mr. Blatt: (continuing)
Q. Did you talk to Mr. Earman before the warrant was
sworn out?
A. Yes, sir.
Q. And when you swore out these warrants, was that due
to, or because Mr. Lee had turned you in or threatened to turn
you in to the Wage and Hour people?
A. That is something, you mentioned there, the first I ever
heard of; I didn't know Billy ever turned me in to the Wage
and Hour.
Q: You weren't in the courtroom during the Opening Statements?
A. No, sir. That is news to me. I knew nothing about it
until now.
Q. Is Garland Showalter a person entitled to buy
page 74 ~ tires at wholesale in your place?
A. No, sir.
Q. If he went to your place and offered to purchase a tire
would you sell it to him at wholesale or retail?
.A.. I would sell it to him at retail.
Q. Did Mr. Lee have any authority to sell tires to Mr.
Showalter at wholesale by fictitiously billing tires to the Spot·
light, which I presume bought at wholesale?
.A.. He had no authority to sell tires to anybody that way.
!fr. Blatt: That is all.
CROSS EXAMINATION.
By Mr. Messick:
Q. If I get it correctly, Mr. Pearce, you told the jury you
had every confidence in Billy Lee, that he was the only man
who had access to your safe and your cash register? This is
correct, isn't it?
A. I told the jury that when I hired Billy Lee that we
discussed his past record and· that I told him I was going to
put every confidence in him, his past was going to be out of
my life; all I was interested in is what he did with me. I
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didn't say this before but I will say it now: I did

page 75

r have confidence in Billy Lee to start with: Billy Lee

was a good worker of mine, to start with, he did a
good job and I was pleased with his job. That is true, yes,
sir.
Q. You were highly pleased with his jobY
A. That is right, yes sir.
Q. Now I ask you, and I ask you again, didn't you tell this
jury on Direct Examination less than thirty minutes ago, that
you had every confidence in Billy Lee, that he was the only
man who had access or "goes into my safe and my cash register?" Was that true or noU
A. That is true. He was the only man who went into my cash
register.
Mr. Blatt: What is the purpose of asking the same question, identically the same question twice Y
Mr. Messick: Turn back to the record and see.
The Court: He has admitted he said it. I don't know why
you would ask him again if he said it. It is just doubling the
time of the same testimony.
.
· I think the objection is well taken to it.
The witness conceded he stated the accused was the only
man in his place of business, other than his secretary and himself who had access to the safe and his private possessions in
. the business.
page 76
Mr. Messick: I asked him if he didn't tell the
jury that, on his Direct, and his response was, he
discussed that with Billy Lee and told Billy Lee that. Now I
think the next question will show the reason for it and we
respectfully except to the Court's ruling. He didn't answer the
question as I asked him, at all.
The Court: I agree he didn't answer it; that he took too
long a time to getting around to answering it.
Mr. Messick: He answered it the second time.
The Court: But in substance, he answered it.
Mr. Messick: After it was asked again.
The Court: Yes.
The purpose of cross-examination is to explore into the
conscience of the witness; test the credibility of the witness
on the testimony he gave in chief, not to have to repeat all the
testimony he gave in chief.
Let's proceed with the case.
Mr. Messick: If Your Honor Please, I have asked him one

r
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question and one only, an,d it took two questions to get the
answer.
Now we respectfully except.
The Court: An objection was interposed to the question,
Mr. Messick, and the objection is sustained.
page 77 ~ Mr. Messick: Exception.
The Court: Your exception is noted. Proceed.
Mr. Messick: I.am excepting to the statement of the Court
as placing a wrongful interpretation on the question I asked.
By Mr. Messick: (continuing)
Q. Who else at your place of business, if anyone, had the
authority that Billy Lee had?
A. Well, my bookkeeper was the person who remained in
my business at all times; she had the authority Billy Lee had;
she had the authority Billy Lee didn't have. In other words,
she was manager of my place, when I was out of my place,
my bookkeeper who has been with me some time and whom I
consider an efficient person. Now beyond that, I don't get what
you mean by 'authority,' exactly. Billy Lee was working for
me and Billy Lee was the 'front man,' we will say, that
mounted tires, took tires off wheels, that sort of thing, and
talked to people when they came in. He was the only person I
had who contacted people on the front, other than myself; my
other employees worked in the recapping plant, processing
and recapping tires. This was the only man I had in my place
who wasn't working in the processing of recapping tires. .
Q. I understood you to say on your Direct Exampage 78 ~ ination, when dealing with the question of his
'authority,' that he was employed to recap tires
and just work around the place.
A. Just generally in the tire business, yes.
Q. Well then, was he employed generally in the tire business?
A. That is right.
Q. Was he the manager of any department? and if so, what
department was it?
A. No, sir, he was not.
Q. Who were the managers?
A. I was the manager, and I was the only manager.
Q. You were the only manager?
.
A. That is right.
Q. Who had authority, in your absence?
A. In my absence, next to me was my bookkeeper.
Q. After that, who had authority?
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A. After that, I would say that if both my bookkeeper and
I were out, gone to lunch, and some routine matter came in,
Lee had the authority to handle it, yes sir.
Q. Did he have authority to sell tires and to make prices T
A. No, he did not have authority to make prices, no sir. My
prices are printed. He had authority to sell tires,
page 79 r yes sir.
Q. Did he have authority to make adjustments T
A. Yes, sir. My adjustments are automatic. I have written,
on my Price List my,tires are guaranteed for 20,000 miles, or
12 months, whichever occurs first, and when a man drives in
my place there are no exceptions, except right on my Price
List. I say that I don't guarantee 16-inch casings. When any
man drives into my place of business, adjustment is automatic:
if he had driven the tire two months, he paid 2/12ths of the
total price of the tire and got a new tire.
'
Q. You have told the jury that you sell $1200.00 to $1500.00
worth of tires a day?
A. Yes. I will say, in the last year I did around $300,000.00
worth of business.
Q. I am just asking you whether or not you told the jury
that you sold from $1200.00 to $1500.00 worth of tires a day?
A. I believe that is exactly what I said, yes sir.
Q. How many tires does that represent?
A. That represents from 150 to 250.
Q. 150 to 250 tires a day 1
A. That is right.
Q. Now during the month of September 1955,
page 80 r were there any tires sold at $6.70 apiece?
A. Well, I would say that there was probably,
during the month of September, around, well, 3500 tires, possibly, sold at wholesale price, which would be either $6.70 or
$7.37, sold at wholesale price, yes, about 3500.
Q. Sir?
A. About 3500. Now that is a guess. I don't have my books
with me. I will say about 3500.
Q. Where are your books?
A. Over at my place.
Q. Have you books and records of the sales of tires during
August, September and October of 1955?
A. No, sir, my books were burned. I had a fire that burned
down the entire place and the records that weren't in the safe
were destroyed.
Q. You have no records, then?
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A. I don't have any records of the period prior to December
23, 1955-I think it is.
Q. No records prior to December 23, 1955. How many tires
were sold during the month of September 1955, at retail, at
$13.40?
A. I doubt very seriously if there was a single one.
Q. Wasn't a single tire sold?
page 81 ~ A. I doubt it..
Q. Everything sold at wholesale?
A. Well, I don't know how I stated this to the lady before,
but I did state that out of approximately $1200.00 to $1500.00
business I do a day, that I would doubt if $10.00 a day of that
was done in Harrisonburg, or Rockingham County. I run :five
trucks; the tires that I sell are processed in my place; my
bookkeeper bills them; they are stacked outside in a room with
a lock on one side or the other; at approximately 5 :00 o'clock
in the morning, from 5 :00 to 6 :00, different drivers get those
tires and load them on the trucks and deliver them into Norfolk, Danville, Bedford, Hagerstown, Fredericksburg, Washington, Arlington, Richmond, Roanoke, at places there and in
between.
Q. So that you don't have any record of any tire being sold
at retail during the months of September or October, or August, about this period of time, when Billy Lee took this tire?
A. I believe you asked me if I sold a tire for $13.40 during
the month of September, and I told you I doubted if one was
sold.
Q. I asked you how many tires were sold at your place for
$13.40 during the month of September?
page 82 ~ A. And I told you I doubt if there was one sold.
Q. What did your books show, in regard to it?
A. That, I can't tell you;· as I said, our books were destroyed.
Q. So then, 3500 tires-?
A. (Interrupting) That is a guess I told you.
Q. ( Continuing )-were sold during the month of September
at wholesale prices?
A. 99 percent of my business, 99 and a fraction I believe it
:figures, is wholesale.
Q. Approximately how many tires were sold during the
month of August 1955, either at retail or wholesale?
A. Roughly, the same number : August and September is
usually about the same amount of business done in those
months.
·
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Q. Is October the same T
A. October, usually better business.
Q. There would be how many approximately sold in October, then?
A. I don't know; roughly, 3500, somewhere in that neighborhood. I don't know.
Q. Well, would 3500 a month be a fair average for the 3
months: Aug'Ust, September and October?
page 83 ~ A. Well, that might be, might be a little high or
a little low; as I said, I can't give you the exact
figure. I have figures for those same months of 1956, I could
give you, but I can't give you the exact figures.
Q. Now when did Billy Lee start to work for yQu T
A. About November of 1954.
Q. November 1954 T
A. About that time, yes, November or December.
Q. When did he stop working for you T
A. Billy Lee left me, I believe it was December ·of that same
year, I believe, and he was gone from my place approximately
two months and he came back to work for me again approximately two month.s later. I don't know the exact date there,
either. Then I think Billy Lee worked for me, then, until
probably July, I believe, and he left again and came back.
Now the first time he left, in December, and came back in
February, I believe he sai.d he went to work for Gordon's
Potato Chips, I believe that is right, I am not sure; the next
time he left me, he said he was going to buy a restaurant, but
something happened to that, I think he couldn't make the deal;
the next time he went out to learn to be a brick-layer, but he
told me he decided he didn't like that, so he came back and I
put him back to work.
page 84 ~ Q. He started to work in November 1954 and he
quit in December 1954?
A. I think that is right, yes.
Q. And when did he come back to work for you Y
A. I believe it was in February.
Q. February of 19547
A. Yes.
Q. That would be February of '1955?'
A. Yes, that is right.
Q. And he worked until July of 19557
A. I believe that is· right. I don't know the exact date when
he left.
Q. How long did he stay away?
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A. Then that time, I don't believe he stayed away but about
three weeks ; I am not sure, but I believe about three weeks.
Q. Then came back in July 1955, and how long did he work
then?
A. He worked then until Saturday, I believe the loth or
11th of February 1956.
Q. Saturday, the 10th-?
A. Or 'Sunday,' the 10th, 11th, 12th of February.
Q. February, 1956?
page 85 ~ A. That is right.
Q. The 12th of February was on Sunday?
A. That is right.
Q. Was that the day you discharged him Y
A. That is correct.
Q. Now you have told us about Mr. Lee working for you.
What did he do for you during the period of the time of his
employment, November 1954 up until the 12th day of February
1956?
A. As I said, Billy Lee was hired to do everything, in general, about the tire business because, first of all, Billy knew
nothing in particular about the tire business. Now there are
times, I will say probably four, five times, Billy Lee went out
on rounds with a truck, one time I recall I went with Billy Lee
to open a new route: Hancock, Maryland, Berkley Springs,
West Virginia, Martinsburg, West Virginia, and Billy in company with me, other times Billy and I, I believe rode on ·a
route to Richmond another time, I don't recall definitely
whether he went with me to Lynchburg or not, I believe he did,
I believe he did, at various times, because here was the
situation: I started this recapping business in November or
December 1954, and I pyramided up pretty fast in the recapping business and there were various times I ·
page 86 ~ just couldn't get a man to do a job and at times I
asked Billy Lee to drive the truck, or whatever was
to be done, mount a tire, take a tire off, to do anything that
came in the tire business because he was rather a utility man;
he didn't know how to recap tires, which is not anything
against him, he is not supposed to know how, that wasn't
his business, but other than that, he did everything I asked
him around the place, as far as I know; I don't know of anything I asked him that he didn't do.
Q. You started in this business December 1954 Y
A. I started in that month, was probably some time getting
installed and working, probably December when I r,ecapped
my first tire. I am not sure of that.
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Q. You were talking about 'route man,' what did he do as a
'route man T'
A. A route man would go out and call on Service Stations,
garages, automobile deal~rs, used car dealers, and if they had
smooth tires they wanted to get recapped, or if they wanted
to give an order for a certain number of tires that we might
have with casings, he would bring those tires in or bring that
order in and I would process those tires; then on a certain
day, according to the route he was on, those tires would be
delivered back to those respective people. That was
pag£ 87 ~ the job for a route man.
Q. Did the route man ever take any tires out,
recapped at your place, for the purpose of selling at various
stations, to various people?
A. No, sir, not with my knowledge.
Q. Not with your knowledge?
,A. No, sir.
Q. You were anxious to sell all the tires you could T
A. I am, definitely, in the tire business to sell tires but tliere
is a law in the State of Virginia,.and I suppose in other States,
that classifies a man driving a truck or something, as either a
peddler or wholesaler or retailer, or what-you-might-have.
Now I, being slightly familiar with that law, having been in
the recapping business once before in my life, knew I couldn't
go out and sell tires directly from my truck: that constituted
'peddling,' and to my knowledge, tires don't go out from my
place to be 'peddled;' tires go out from my place, billed in
my place, with previous orders had for those tires.
Q. You keep telling about accompanying Billy Lee in West
Virginia and certain sundry places. Did you go with him all
the time?
A. No, I don't think I did. Those places I mentioned to you
_
were places opening up a new route; this route I
page 88 ~ opened up, we went to Hancock, I was new in this
·
place, in this business; I was spreading out. I drove
to Berkley Springs, Hancock, Maryland, Martinsburg, West
:Virginia, and 'round about that area, we covered a circle. I
picked up 26 tires that day. I sent Billy Lee back the following
week with those 26 tires to deliver. He didn't get but one tire
on that route and I discontinued that route as of that moment.
Other times, if a man was sick, auit on me or something,
something of that sort, Billy Lee did run around, but I wasn't
with him.

0
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Q. Didn't Billy Lee go to Roanoke, Virginia, and establish a
·
route down there for you?
A. No, Billy Lee didn't go to Roanoke, Virginia, and establish a route down there for me. I think I went with Billy Lee
to establish the route, make the first contacts ; I believe we
picked up approximately 56 tires, the first trip, and came back.
I was with Billy Lee on that route, but Billy run that route,
.
later.
Q. When he was working for Gordon's Potato Chips, down
in Roanoke, wasn't it then learned he could establish a route
and recommended to you to establish a route in that section Y
A. If that is true, I certainly never heard of it before.
Q. You never heard of it before!
.
page 89 ~ A. No, sir, I never heard of that before.
Q. He established quite a nice business for you
down in Roanoke, didn't he T
A. Billy?
Q. Yes?
A. No, sir, he did not.
Q. Who established the good business down in Roanoke T
A. Well as I said, I went with Billy Lee the first time, on
the first trip. I am not sure, I believe it was 56 tires we picked
up, and as far as I know there have never been 56 tires brought
out of Roanoke any one trip since that day.
Q. ''Nobody can do it as well as the Boss,'' I know.
.
A. No, sir. No, sir.
Q. Did he or not continue to go to Roanoke and obtain business for your company and use a truck and deliver tires there Y
A. He did continue to go to Roanoke for a short time, yes,
sir.
·
Mr. Blatt: As I have listened to this testimony, I don't see
what_probative value this business of going to Roanoke and
establishing a route, or how many tires Roanoke has, ha!:! anything to do with the charge of embezzlement on
page 90 ~ September 1st, 1955. I think the general course of
·
his authority and what he did for the Pearce Company is established, but to account for every little thing he
did, how many tires he got, who got them-the man says himself, until he discovered these things he was a satisfactory
employee.
I think it is irrelevant and immaterial.
We object to it.
We have got to finish sometime today.
The Court: The Court has been patiently waiting for an
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objection to be interposed and if it hadn't come pretty soon, it
would have interposed one on its own motion.
Mr. Blatt: I almost went to sleep.
The Court: You have gone far beyond the materiality in
the case; the course of inquiry into the scope of his employment and authority of the accused is one thing, but to go into
the details of these sad trips and experiences he had is entirely
immaterial.
Objection sustained.
Mr. Messick: We respectfully except, if Your Honor
please, and we submit, examination of this witness to determine the authority of this young man was permitted on Direct,
and when ·he was turned over to us on Cross, as far as the
record shows, Billy Lee was never out of this place
page 91 ~ of business. We have now shown he made trips to
various sections as a driverThe Court: (Interrupting) What is the materiality of it?
Show me the materiality of it an I will rule in your favor.
Mr. Messick: To show the scope of his authority and that
he sold tires at wholesale, that _he carried tires, and that he did
the business of a wholesaler to the various places where the
routes were established.
This man testified he had no authority to sell tires at wholesale to anybody; that was his Direct Examination.
Mr. Blatt: I don't recall he so testified.
Mr. Messick : He did.
The Witness : I did not.
The Court: I don't remember any such testimony. We have
wasted a lot of time, if that is what you have been exploring.
I didn't understand Pearce to say the accused never had
authority to pick up these tires T
Mr. Messick: And until Cross-examination I never knew
he had a right to go out and get tires and deliver tires to
anybody, and the jury didn't either.
The Court: Let's proceed with the conclusion of the Crossexamination of this witness, I insist.
page 92 ~ Mr. Messick : And I insist I be given reasonable
opportunity to develop what are the facts on CrossExamination and that I vouch the record as to what I intend
to show.
The Court: Proceed with your next question.
By Mr. Messick: (continuing)
Q. Did Billy Lee sell tires at wholesale or not, on these
trips,
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.A.. Yes, sir.
The Court: .Actually when you are talking about 'selling
tires,' as I understand, what you do is to replace the old slick
tires you pick up with the retreads and sell them the retread
tires?

.A.. That is right.
The Court: If you pick up· four tires at this place, when
you retread them and deliver them back, you charge. them at
the wholesale rate?
.

.A.. Yes, sir.
The Court: .And I don't suppose you guarantee to return
the precise individual piece of rubber you pick up at that
place?

.A.. Except, you pick up four one will say "We don't care
if you bring these casing back; another will say '' I want these
particular casings.''
The Court: You handle them as individual cases T
page 93

~

.A.. Yes, it is written on the tire and on the order:
written "4 Firestone tires for regular recap," to
distinguish between one recap and another.

By Mr. M.essick: (continuing)
Q. Then I will ask you this question: Then say you went to
Roanoke, Virginia, and picked up 10 tires at an ESSO filling
station there, and they said to you ''We don't care whether
we get these casings back, just so we get 10 recapped tires"
-that happened often, didn't it 1
.A.. Oh, I don't think you could say it happened too often;
in most cases, if a man had casings of his own, he would rather
have those back because, in most cases, they were better casings than I could buy on the casing market. Now that happens
sometimes but not very often.
Mr. Messick: In response to the Court's questions, will the
Reporter read to the jury what he said in regard to iU
Mr. Blatt: Before the Reporter reads that back: I can't
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conceive of what this has to do, taking tires to who, whether
the same sidewall goes back, with this casing.
The Court: Objection sustained.
· Mr. Messick: Exception.
The Court : Exception noted. Proceed.

/

By Mr. Messick: (continuing)
Q. My next question is this: the ones that you
page 94 l got that were not returned to the people who said
they didn't care if they got those back, who did you
sell them to and who sold them Y
A. They were put in my stock as any other tires were put in
my stock; they were my merchandise.
Q. And who were they sold to Y
A. They were sold to anybody that wanted to buy them.
Q; And who sold them Y
A. 99-2/3rds percent were delivered back on wholesale
routes to the various outlets I mentioned before. Now approximately· two, maybe three tires of the total were probably sold
in Harrisonburg to whoever might come in and buy them.
Q. Were they sold at retail or wholesale Y
A. At retail, in some cases and wholesale in some other
cases; if Gardner Chevrolet bought a tire from me, it was
wholesale.
Q. Yet you told the jury for a period of three months,
August, September, October 1955, you doubted if a single tire
was sold at retail Y
A. I told youMr. Blatt:

(Interrupting) Objection, Your Honor.

A. I told you not a single tire was sold-:Mr. Blatt:. (Interrupting) This has no probative value. I object to all this rigmarole.
The Court: Objection sustained.
Mr. Messick: Exception.

page 95

~

By Mr. Messick: (continuing)
Q. Now an employee of Gardner Chevrolet that wanted to
buy a tire from you, how was he sold 7
. A. An employee of Gardner Chevrolet might buy a tire
from me· at wholesale price but the tire would be billed to
''Gardner Chevrolet" and it would be delivered to Gardner
Chevrolet, or the man picked it up.
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Q. Would you sell your own employee a tire at wholesale
price?
A. I had a little different price I sold my employees than the
wholesale price ; any employee who wanted a tire to use for
his own use in my place of business, bought the tire for a fl.at
$5.00, plus the casings.
Q. In other words, he bought it at less than wholesale, for
$5.00T
A. Yes.
Q. If you sold an employee of Gardner Chevrolet, for his
individual use on his car, a tire at wholesale price, why did
you bill it through Gardner Chevrolet Motor Company?
A. That is a custom that. has been going on in
page 96 ~ the wholesale-retail business for many years. Why
that goes on I don't know. I am just following what
has been done for a thousand years, I guess. I don't know why
it is done. Frankly, it is just a custom, has ·been a custom for ·
many years.
Q. Who had authority to sell tires to Gardner Motor Company, or any other Service Station T
A. Had authority? My bookkeeper had authority; Billy Lee
had authority.
Q. That is all we wanted to know. Now then, if Billy Lee
sold a ti're to Garland Showalter and billed it through the
Spotlight Amoco Company-he had authority to do it, didn't
heY
A. No, sir.
Q. WhynotY
A. Because Garland Showalter has no connection with a.ny
dealership; he is not working for any dealership ; he is not
entitled to any commercial or wholesale advantage in price.
He works in a pants factory.
Q. E;ven though it was agreeable with Spotlight Amoco
to bill it through them T
A. Well now, that part of it I have nothing to do with,
what is agreeable with Spotlight Amoco; I know nothing
about the Spotlight Amoco. ·
page 97 ~ Q. You know nothing about them Y
A. Well yes, I know about it if you will allow
me to tell it; I know a lot about it.
The Court: Is there any contention in the case that Mr.
Showalter bought it from the Spotlight Amoco Station y
Mr. Mes·sick: The contention is simply this, Your Honor,
and we will prove it·
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The Court: (Interrupting) In your Opening Statement
you didn't sayMr. Messick: In an Opening .Statement you don't say everything you expect to prove, if you did it would take all day, in
an Opening Statement.
We expect to prove that this tire was sold to Showalter,
that it was billed through Spotlight Amoco ,Station with their
consent to do it, and that it was billed through that Station,
just the same as they sold hundreds of tires to other individuals at wholesale ; but for the purpose, I contend they
were not the only wholesale outfit; they would bill them
through some dealer. It is done every day and we will
prove it.
The Court : But the testimony doesn't show Showalter
was in a privileged position to buy at wholesale.
. Mr. Messick: That doesn't make any difference.
page 98 ~ John Smith of Bill Jones could go and buy a ti•re
and this man, Lee, had authority to sell it to him at
wholesale and bill it through the Spotlight Amoco; doesn't
make any difference about the 'privileged claiss.'
Mr. Blatt: They contend he had authority to sell a tire
for two or three pairs of pants.
The Court: Repeat the question.
By Mr. Messick: (continuing)
Q. Did Billy Lee have the right or authority to sell a tire
to Showalter and bill it through Spotlight Amoco, if it was
agreeable with Spotlight Amoco to do so Y
A. It seems to me there you are asking Spotlight to determine my business policy, Billy Lee didn't have the authority
to bill any tire to anybody .and deliver it to anybody through
Spotlight Amoco. He did not.
Q. No authority whatsoever?
A. None.
Q. You mean that has not been done, time and again Y
A. Billy Lee didn't have authority to sell my tires, bill them
to Spotlight and deliver them to anyone else.
Q. Haven't you done it, time and time again Y
A. I am a little different over there ..
Mr. Blatt: He owns the business; he can give
his ti'res away; he can roll them into this courtroom and stack them up to the ceiling amd hand
them out to anybody. They are his tires. What be does
and what Billy Lee does are two different horses.
page 99

~
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The Oourt: · The objection is sustained.
Mr. Messick: Exception, if Your Honor please.
The Court: Proceed with the examination.
By Mr. Messick: (continuing)
Q. I will ask you to tell the jury if Mr. Lee, while he was
working for you, hadn't time and time again re·ached down
in his own pocket and paid out money for you for express
packages that came there "CollecU"
Mr. Blatt: I object.. What has that to do with it, Your
Honor.
·
Mr. Hammer: Goes to ·show his authority, what authority
Mr. Lee had in his capacity; authority in his employment certainly is material.
Mr. Blatt: He testified what his authority was. What
difference does it make if Billy Lee paid the express company or the milk bill on the first of the month, so far as selling
a tire to Garland Showalter and not turning the money in is
concerned?
The Court: There may be some conceivable defense to rest
on that. Objection overruled.
page 100

~

By Mr. Messick: (continuing)
Q. Did he or did he not?
A. Will you state that question again?
Q. Did he dig money -out of his own pocket and pay the
bills for express that would come there '' Collect'' and there
wasn't any money there in the business to pay it with? Did
he dig it out of his own pocket, to pay expressmen, time and
time again?
A. Billy Lee didn't have any authority to do that thing
that you mention. However, I don't deny that it.might have
happened, but I don't know of any case, but it might have
happened, but he had no authority to pay my bills; he is not
responsible for my bills.
Q. And did you ever repay him for any of the money he
paid out for you?
A. If Billy Lee presented my bookkeeper with a ticket
showing he paid out money, she no doubt repaid him.
The Court: It seems to me the inquiry can be shortened
considerably by the one question and answer?
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'' Was your company indebted to the accused, Billy Lee, at
the time of the severance of his employment?''
A. Positively, no.
The Court: "\Vas there any indebtedness from your com~
pany to Lee?
page 101

~

A. Well, the day that Billy Lee left, Billy Lee
left there on Sunday, and on the 'Saturday prior
to that time, I paid Billy Lee for a full week's work. If
you will allow me to tell you Y When I had this fireThe Court: (Interrupting) Don't go into that.
A. I did owe him for a week, we had an agreement on.
The Court: Are you conscious of any other indebtedness?
A. No, sir, I positively was not.
The Court: Go ahead with your cross examination.
Mr. Messick: If Your Honor please, I think I should be
permitted to cross examine this witness for a determination
of the authority of Mr. Lee. My questions are proper.
I don't think I can be limited to a single answer to one solitary question. I want to show the full and complete authority
he had. He said he wa,s not able to sell a tire at wholesale.
The Witness: I didn't say that.
The Court: He, didn't testify to that.
Mr. Messick: I am on cross-examination.
The Court: On ,Direct Examination he testified to that;
on cross he said he did have authority.
Please proceed with the questions, with the examination.
Mr. Messick: All right. Exception.
page 102 ~ Mr. Blatt: The Commonwealth proved he did
have the authorityMr. Messick: (Interrupting) I object to this argument
from Mr. Blatt, and I move his remarks, he has continuously
made here today, be stricken from the record and the jury
instructed to disregard them.
The Court: The motion is denied.
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Let's proceed with the Cross Examination of the witness
on the stand.
Mr. Messick: Exception.
The Court: I must insist that it be concluded without delay, Gentlemen.
Mr. Messick: I must insist that I he given time to go into
the matter.
·
The Court: I think you have had abundant time. The
Court has been abundantly patient and allowed you to explore 'way beyond materiality on certain lines. I want to
conclude the examination in an orderly manner, and you have
had full and abundant opportunity to do so.
Mr. Messick: We except to the remarks of the Court.
The Court : Your exception is noted.
By Mr. Messick: (continuing)
.
Q. You swore out this warrant against Mr. Lee, did you not,
Mr. Pearcef
page 103 r A. I swore the warrant out?
Q. Yes¥
A. Yes, sir.
Q. And what did you swear the value of the tire to be 1
A. I don't remember the figure, but the List Price at the
time, whatever it was.
Q. Sir!
A. The List Price at the time.
Q. What was the List Price?
Mr. Earman: He just got through saying he didn't know.
A. Price was $16.17, was $13.40 plus a casing, which would
have been $16.40. Prices vary. As you know, this thing has
been stalled out now for 18 months. I don't remember just
exactly if the price was the same then on a casing as now.
Q. I asked you one simple question: What was the price
of the tiref
A. The price of a 6 :70 x 15 tire, $13.40, and I believe $3.00
for a casing.
Q. You have told us that he could have bought the tire
from you for $5.00?
A. For his own use.
Q. And that the wholesale priee was $6.70, and
page 104 r another wholesale price $7.37 and retail price was
$13.40. I will ask you, when you swore out this
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warrant, if you did not swear this one, 6 :70x15 tire was of the
value of $16.15 T
A. I will tell you, I don't know because I just finishea
telling you, the price of a casing at that time I don't know.
Q. But when you swore to this warrant, you said it was
of the value of $16.15, didn't you Y
A. I can't tell you.
Mr. Earman: He said he didn't know. There is no use
arguing with the witness.
The Court: What is the purpose of it f
Mr. Messick: To test the credibility of the, witness.
The Court: I understood the witness to testify the retail
price was $13.40, and the casing was $3.00 more.
Mr. Earman: ·without a casing, is that correct, Mr.
Pearce?
A. The retail list price of a recapped tire is $13.40; that
means, to recap your tire. However, if I furnished you with
a casing plus the recap, the retail price would be $13.40 plus
the price of that casing, which at this moment is $3.50; at that
rroment, I believe ti was $3.00. I don't recall the exact
price because casings vary according to the whims
page 105 ~ of the people I buy them from, in New York State,
Philadelphia, and places of that sort.
The Court: Then the substance of the witness's testimony
is, he doesn't recall the price of the commodity at the time
the warrant was i:,wom out, but his present recollection is,
roug-hly, $16.00, $13.00 for the recapping and $3.00 for the
casing.
Go ahead with vour examination.
Mr. Messick: That is what I am trying to do, if Your
Honor please.
By Mr. Messick: (continuing)
Q. Now vou told us that you waited about three weeks after
you fired Billy Lee and during- that three weeks that you disrussed this matter with a number of people and woot over to
the B:mk, is that correct?
A. That is correct.
Q. But vou didn't wait any three weeks before-you got a
warrant, did you?
·
A. As I said, I don't remember the exact time.
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Q. Well, did you or did you not tell the jury that you
spent three weeks and during which time you discussed-?
A. (Interrupting) I told the jury approximately three
·
weeks and I still say approximately three weeks.
page 106 ·r I don't know if it is right or not.
Q. As a matter of fact, it was less than two
weeksf
A. Maybe, was.
Q. You got the warrant, February 25th, 1956, didn't you Y
A. If that is the date.
Q. That is the date of .it.
Mr. Blatt: If Your Honor please, Mr. Messick continually
misquotes the witness. I believe the witness said he didn't
do anything about it until somebody called him from Roanoke;
that he got hot, then he waited three weeks, as I recall it.
Mr. Messick: The jury remembers.what was said. I vouch
the record, what was said.
The Court: What difference does it make: ten days, two
weeks or three weeks.
Mr. Messick: For the reason you permitted the Commonwealth time to prove what he did before he got the warrant,
how he discussed it with people, went over to the Bank
and discussed it with people; he said he took three weeks
doing it, hut I am showing by the record he didn't take two
weeks; the warrant was issued on the 25th day of F'ehruary
1956. I vouch that record too, sir. (Indicating on document
to the Court)
page 107 r Mr. Blatt: If that is an offense occurring in
September 1955, but he says this was in DecemberMr. Messick: (Interrupting) He said it came to light on
February 12th, on Sunday, when he discharged him, is what
he said, and that he waited three weeks after that.
Mr. Blatt: He said he had a conversation with him that
day.
The Court: Gentlemen, you can argue the facts before
the jury. Let's proceed ,vith the examination of the witness.
The jury has heard the testimony. Let's save that for argument.
·
By Mr. Messick: (continuing)
Q. My question to him was whether he waited any three
weeks, as he told the jury, before he got a warrant 1
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The Court: After learning-

Q. (Interrupting) After discharging the defendant?
A. My statement before and still is that I waited approximately 3 weeks. · I didn't remember exactly how many days
transpired between the time this thing happened and the
time I went over and talked with Mr. Earman and other people
and :finally swore out a warrant.
· The Court: Now you have laid a course open for evidenceyou infer one minute, the time that elapsed from his learning
of the embezzlement, or suspected embezzlment,
pag 108 r then you say in your question, from the time you
discharged him, which are two different times.
In· fairness to the witness: from the tinie you learned of
the embezzlement, or are you speaking from the time you
discharged the accused?
A. What I mean when I made that statement, approximately three weeks from the day I discharged Billy Lee,
I came over and got the warrant. If I am in error in that
time, I am in error, but that is still my statement.

The Court: I don't want any uncertainty about the beginning of the measurement of the time.

Q. You told this jury, on Sunday, the 12th of February
1956 that Billy Lee asked you "What am I to expect from
you?'' and then it was that you thought the matter over am.d
waited for about three weeks and discussed it with various and
sundry people before you got a warrant. Isn't that what you
told the jury?
A. What is the question~ What do you want me to
answer~
Q. Well, if you want me to break it all up into various
questions I will do it.
A. Billy Lee did ask me on Sunday afternoon, February
12th, I believe, after we had discussed this thing and after
he had asked me to give him the job back, I said
page 109 r ''No, I can't do it. I am through with you,
Billy," and he said "Pearce, what may I expect
out of this thing?" That is right. Billy Lee did do that.
Q. And then you told the jury that you discussed it with
various and sundry people and went over to the Bank, about
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three weeks elapsed; and then you got a warrant. That is
what you told them 7
A. I told you I discussed it with several people. I did go
to the Bank; and I told you it was approximately three weeks;
and i told you at that time I wasn't sure of the -exact time,
but it develops according to your warrant there it was less
than three weeks.
Q. Do you or do you not know that Billy Lee obtained and
furnished the Wage and Hour people with information in
regard to your payment of employees, before the 25th day of
February 1956 7
A. Do I know, or not know7
Q. Yest
A. I never heard of Billy Lee going to the Wage and Hour
Law Board or amything of that sort. I never have heard
anything about it.
The Court: Gentlemen, it is 1 :15 and the ·Court cannot go
any longer without our midday recess for nourishp~ge 110 ~ ment, which will be limited to 45 minutes, and we
will reconvene at 2 :00 o'clock.
The jury will now be excused until that time amd will refrain from discussing the case or permitting yourselves to be
exposed to any outside influence.
We will reconvene at 2 :00 o'clock.
(Adjournment).
May 25, 1957, Afternoon Session, 2 :00 o'clock.
All parties present and the jury in the box:
The Court: Let's resume the examination of the witness
who was on the stand, Gentlemen.
Douglas Pearce, resumes the stand.
CROSS EXAMINATION. (Continued)
By Mr. Messick:
Q. I asked him, just before adjournment, if he
page 111 ~ knew whether or not Billy Lee had made a complaint to the Wage and Hour Board in regard to
the Wage and Hour violations at your place of business7
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A. If he made any complaint to the Wage and Hour Board,
I didn't know anything about it then and I don't know anything about. it now.
Q. Do you know a man by the name of Richard Robinson Y
A. Yes-Richard Robinson Y
Q. Yest
A. Yes, I had a man by that name working for me.
Q. I will ask you to tell the jury if you made the statement
about eight months ago, at Mike's Produce Place here in
Harrisonburg, that if Billy Lee wouldn't have "run his
mouth so mueh that you wouldn't have gotten the warrant out
against him Y" Did you make that statement¥
A. I don't recall making that statement, but that is true,
that is absolutely a faet.
Q. If he hadn't ".a-run his mouth so mueh, you wouldn't
have ever gotten a warrant for him,'' would you Y
A. I think that is the truth; yes, sir.
Q. Well, what was he 'running his mouth' about Y
A. Well, I believe it was-now I am not going to say exact
dates now because I don't know the exact dates,
page 112 ~ but approximately three days after I had dismissed Billy Lee, my route-man, who traveled the
Lynchburg Route, came back in to me and he was terribly up
in the air and disturbed and says: '' Pearce, what in hell.
Billy Lee has been down to Lynchburg, and all the lies and
everything he told. Good night, what ar~ we going to do.''
I said "Don't pay any attention to that." Of course, maybe
I asked him a few things. He said, one of the particular
tlrings he said, as I believe I explained awhile ago, in my
business I have to take orders and process and deliver, otherwise I will he considered a 'peddler.' Now he goes down
there and tells all those people I had been peddling tires off
my truck, that he 'kne,Y damn well I had, because he was the
man who put them on the truck.' He was pretty disturbed,
at what he said, 'going to have me run out of Lynchburg.
I was busy taking other recappers' business,' and he, like
ordinary people, wanted to know what this was all about.
All" right. I passed tha.t up, and about a week later I got a
phone call from one of my dealers down there and this
fellow told me, he said "Pearce, what are you going to do
about this guy, Billy Leef'' I said '' I don't mow what you
mearit" He said "Well, I know the story: you caught him
stealing; you fired him ; but everybody else down here don't

54.

Supreme Court.of Appeals of Virginia

Douglas Pearce.
·
know that story; that guy is going to run you
page 113 ~ down in this territory if you don't stop him from
·
coming down here, if ·you don't do something
about it." I said "What can I do?" That was the point, as
I said earlier today, that I got a telephone call and when I
got this phone call I got awfully hot, as I said, and I walked
out the front door, as I said like a dog with running fits and
wound up down at the Bank to discuss with Mr. Aldhizer
and people as to what was the proper thing to do with a thing
of this sort. That is what I meant when I said 'running his
tongue,' you see.
Q. So then, if Billy Lee hadn't 'run his mouth so much' you
never would have got any warrant against him, would you,
charging him with stealing this tire?
A. As I said, chances are I might not have. I know of
hundreds of people in Harrisonburg caught stealing and they
haven't been prosecuted; now I might have taken the same
attitude. I don't know, but I might have. The fact of the
matter is, nobody can tell what you would have done under
different circumstances.
Q. And you said, just about eight months ago, out here at
Mike's Produce Place, you would never have got a. warrant
for Billy Lee stealing this tire if he hadn't 'run his mouth
so much?'
A. Again, I might have. I have nothing to
page 114 r gain. I am losing, we are all losing time and
everything else. I have nothing to gain.
Q. Didn't you get the warrant because he reported you to
the Wage and Hour people Y
A. No Wage and Hour man has ever mentioned one thing
in the world to me about Wage and Hour; I know nothing
about Wage and Hour, the Wage and Hour deal. I have heard
rumors different places, somebody told me here and there
"Billy Lee went to Richmond," but I don't know why, I have
no idea. I think I am operating within the Wage and Hour
structure.
Q. Didn't you make the statement "a lot of people had
stolen around Harrisonburg that hadn't been prosecuted Y"
A. Yes.
Q. You said '' a lot of them T''
A. That is true.
Q. (Handing document to the witness) Is that your signature to that letter °l
.
A. I would like to know who these various people are ; I
don't know these people.
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Q. I asked you if this _is your signature here?
A. And I tell you I don't know whether it is or not.
want to know who these people are.

page 115

~

I

The Court: The question is simply whether or
not you can identify your signature?

A. If it would come to a question of identification of my
signature, that sure looks like my signature.
By Mr. Messick: ( continuing)
Q. Well, did you write that letter?
A. I am sure that is my signature, but I didn't write that
letter.
Q. Did you write to R. L. Persinger and Company, Certified Public Accountants Y
A. I did illOt write that letter or any part of it. ·
Mr. Blatt: I object to his reading it, res inter alios acta,
transaction between strangers. It relates to some loan Mr.
Pearce made Mr. Klingstein. I don't know the purpose of
· its introduction, but it shows on its face it is immaterial to
this issue. "" * ""
The Court: I don't know what the objection is. He asked
him if he wrote the letter;. he said he did not write it.
Mr. Blatt: He started to read the letter.
The Court: There is no disagreement with that: he cannot read the letter if its admissibility has not been passed
upon, and you object to its admissibility?
Mr. Blatt: We certainly do. He can't take
page 116 ~ the man's whole life and read it out to the jury,
unless it relates to this case.
The Court : What is the question?
Mr. Messick: The question was whether or not he wrote
the letter, or .signed this letter?
The Court: And his answer was : he did not write the letter
but the signature appeared to be his signature.
By Mr. Messick: (continuing)
·
Q. Well, on November 29th, 1951, did you sign your name to
that letter, addressed to R. L. Persinger and ,Company?
A. That looks like my ,signature. I don't deny that being
my signature, but I do deny the fact that I wrote any part
of that letter.
. Q. Did you sign iU

56

Supreme Court of Appeals of Virginia

Douglas Pearce.
A. I must have, if it is my .signature.
·The Court : You mean, you didn't 'compose' the letter Y
A. No, sir, I did not.
The Court: But you are not undertaking to deny signing
the letterY

A. No, sir, I am not denying that, no, sir.
Mr. Messick: We take the position the letter is
admissible.
Mr. Blatt: For what purpose, Mr. Messick? The
Commonwealth of Virginia is not a party to that letter nor is
Billy Lee.
Mr. Hammer: · Certainly goes to the credibity of the vi'i.tness, Your Honor. That is the sole purpose of it.
Mr. Blatt: But that isn't one of the ways to attack a witness's credibility. I am going on what the law is.
The Court: What is the materiality? Objection has been
made to its admissibility as immaterial to show credibility of
the witness. As to the truth or untruth of what the substance
of the appended matter states?
Mr. Messick: Yes.
The Court: I think it is entirely beside the point and is
inadmissible for that purpose, on entirely collateral matter,
and that is not properly admissible evidence, even though you
may prevail in the point you are undertaking to make. 'fhe
objection is sustained. The Court declares it inadmissible
and the ·jury will disregard any inference in the remarks of
Counsel respecting this letter.
Mr. Hammer: We except.
Mr~ Messick: I want to take up a matter, not in the presence of the jury.
The Court: You have already stated your
page 118 ~ ground for tendering the evidence, is to support a
reflection on his credibility and the Court simply
takes the position that is not the proper way to do it and
you can't do it by a collateral attack of that kind.
You can announce your exception to the Reporter and preserve your exception to the Court's ruling right now, right
here at the Bar of the Court.
.
Mr. Messick: We vouch· the record: we would establish

page 117

~
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then by the testimony of Douglas Pearce himself that on
November 29th, 1951, he gave a false statemem.tMr. Earman: (Interrupting) We object.
Mr. Blatt: Ought that to be dictated in the pre·sence of the
jury to the Reporter¥
' The Court: Let it be dictated to the Reporter in the
presence of the jury, and I will tell the jury to disregard it,
any inference to be drawn therefrom. The Court has ruled
it is not an admissible letter.
.Mr. Messick: It was apparently signed by this witness
and whether it is true or not trueThe Court: (Interrupting) The Court tells the jury it has
nothing to do with this case.
Mr. Messick: '\Vould the Reporter read back to me what I
was doing when I was interrupted, again Y
pag·e 119

r

The Reporter reads as requested.

The Court: I think you should be limited to that extent,
that your only purpose would be to show by the introduction
of this letter it was false, by other testimony, and the Court
denies you that opportunity.
.Mr. Messick: He doesn't stop there, Judge.
The Court: Go ahead .
.Mr. Messick: We want to show by cross examination of this
witness, Douglas Pearce, that on November 29, 1951, he signed
a letter whereby he falsely represented that he loaned E. L.
Klingsteiu $5,000.00 and that on· December 30th, 1950--The Court: (Interrupting) The letter speaks for itself, Mr.
Messick, and the Court is not going to tolerate the consumption of time to allow you to read the letter, when all you have
to do is to file it with the Reporter. It speaks for itself, the
·
contents of the letter.
Mr. Messick: My exception, if Your Honor please. The
contents of the letters was a false statement he gave to Auditors for the purpose of enabling Mr. Kliugstein to defraud
the government out of taxes.Mr. Earman: (Interrupting) Objection.
The Court: The Court rules it is inadmissible
page 120 r and again enjoins the jury to disregard it, in its
entirety, and the exception of Counsel to the
Court's ruling is noted. The let~er can be made a part of the
reeord, will be made a. part of the record, which speaks for
itself; and the record can further show Counsel for the accused excepts and vouches to show the contents of that letter,
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purported to be signed by the witness, are and were, in fact,
false.
I think that is adequate for the purpose.
Mr. Messick: If Your Honor please, when I dictate an exception, as I informed the CourtThe Court: (Interrupting) Yes, but by 'dictating your
exception' you take advantage of the Court's adverse ruling
to disclose to the jury the contents of the letter.
The Court has ruled the contents of the letter are not admissible. Do I make myself plain about that?
Mr. Messick: I would like to make myself plain: I asked
Your Honor for permission to dictate my exception.
The Court: But you are attempting to set at naught the
Court's ruling on the point at issue.
Mr. Messick: I still say my exception is this: that we
would show that he falsely representedMr. Earman: (Interrupting) I object, Your Honor.
Mr. Messick: 'The only way for us to get it in the record
·
is for us to retire to Chambers so I may state
page 121 ~ what my exception is.
The Court: You may make your points here at
the Bar of the Court. Proceed with the trial of the case. I
will indulge you for a few moments, so we may proceed with
the trial of the case.
Mr. Messick: Enabling Klingstein to defraud the government out of the taxes and that the two entered into a false
agreement to that effect, and we except on the ground the
Court considers it inadmissible.
The Court: The Court adheres to its ruling: it is inadmissible and the jury is to completely disregard it.
Let's proceed to conclude the cross-examination, Gentlemen,
or I will let the witness leave the stand.
Mr. Hammer: I must at this time object to the admonition of the Court and ask for a mistrial, because it would
certainly indicate that-unintentional, I know-it would probably prejudice the rights of the defendant so we therefore
move for a mistrial.
The Court: What are your grounds?
Mr. Hammer: By words and by its admonition to Counsel
for the defense, the Court has certainly prejudiced the
case of the accused, in my opinion, in the presence of the
jury.
page 122 ~ The Court: And the Court says you have invited any such situation that has arisen, and the
Court feels it has not been guilty of any impropriety.
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Motion for mistrial is denied.
Mr. Hammer: '\Ve except.
Mr. Messick: I think, if Your Honor please, that we know
our case and that we are entitled to develop the facts and we
have tried to do it in the right way and no other way, and
again I respectfully except to the last remarks of the Court
and join Mr. Hammer in his motion for a mistrial.
The Court: The motion is again denied.
Mr. Messick: Thank you. I exeept.
The .Court: Proceed, please.
Mr. Messick: Will Your Honor give me just a moment to
review my notes?
_(Intermission).
By Mr. Messick: (continuing)
Q. I have one more question to ask you·: after you obtained
this warrant and before it came to trial, did you or did you not
instruct your Attorney, Mr. Blatt, to advise Mr. Hammer
that if the defendant in this case would pay for the tire
that you would dismiss the warrant?
A. Did I instruct Mr. Blatt to instruct Mr.
page 123 ~ Hammer? I did not. That is a lie, anybody that
says_ it.
Q. I will ask you, and call your specific attention to the
time and place, before the hearing in the Trial Justice Court
of this warrant, if that proposition wasn't made by your
Attorney pursuant to authority give him by you to do so,
to Mr. Hammer and if Mr. Lee didn't, then and there, refuse
to do any such thing, pay for any tire he was not ordered to
pay for?
Mr. Earman: I don't think he can answer that. He
might state whether he gave Mr. Blatt authority to approach
Mr. Hammer, not whether or not Mr. Blatt approached Mr.
Hammer.
The Court: The witness can answer the question the best
he can, of his own knowledge.
Mr. Blatt: I think I have a right to be sworn and take the
stand.
The Court: Let's· take one thing at a time.'
Mr. Earman: Go ahead and answer.
Mr. Messick: Everybody has a right to be sworn rund take
the stand.
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A. Answer the same question f
Mr. Earman: Yes.
A. I have never told Mr. Blatt or anyone else I would stop;
or do anything about this trial for payment of any
page 124 ~ one tire-anyone.
.
Q. I have one other question: during the year
1955, will you give us approximately the number of tires sold
at your place of business 1
Mr .Blatt: I object to this question. He is going back in
the tire business again. Tires sold in his place of business
in 1955 has nothing to do with '' September 1, 1955,'' and
"one 6 :70 x 15 tire of the approximate value of $16.15, ',' Your
Honor.
The Court: It has already been stated once what his
volume was.
Mr. Messick: Approximately the_ number of times?
The Court: I thought he gave the volume in numbers as
well as 'tires.' You may answer it.
A. I don't know. As I said, I only know, in this recapping
business, from this time since December 1954, which is
roughly 29 months, I have constantly increased my business
almost every month during that period of time, hut to go back
to '' 1955 '' anything I would say would be a guess. I don't
know exactly how many tires, but just let me figure a minute
and I might give you a rough estimate. (Intermission) I
believe I probably have capped as many as between 25,000
and 30,000 tires, in 1955. Now in 1956, of course,
page 125 r it was more and I hope for it to be more in
1957.
Q. Then if I gather correctly, the volume was between
25,000 and 30,000 tires 1
A. I told you that was my guess. I don't give that as an
absolute figure because I don't know, and I never have known,
it has never been put down in any such figures. I don't put
down sales in units of tires but in dollar volume.
Q. Diel you have a record of each and every tire f
Answer that one question, please.
A. I believe I had a re_cord of every tire I sold, yes, sir; I
was supposed to have had, yes, sir.
Q. vVhen did you have your fire1
A. December 23, 1955, I think.
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Mr. Messick: That is all I care to ask him, Your Honor.
RE-DIRECT EXAMINATION.
By J\Ir. Blatt:
Q. Do you have any authority to dismiss warrants in the
Trial Justice Court t
A. No. I didn't know about it if I did.
Q. Did Billy Lee turn into your company the money for this
Showalter tire?
page 126

r

Mr. Messick: I object. He went into that on
·direct; it was fully covered.
The Court: His testimony was to the effect he made an
exhaustive search and he could find no indication of any such
payment having been made.
Mr. Blatt: That is all, Your Honor, hut I ask leave to recall this witness after Ike Smith and William H. King have
testified.
·
The Court: All right.
Mr. Blatt: I needed him now but in view of the Court's
ruling before the case started, he will have to come back.

(Witness excused).
Mr. Blatt: I would like to now call Ike Smith and tender
the testimony we discussed before.
The Court: Do you want to take that up in Chambers 1
I anticipate objection will be made to the testimony.
Mr. Hammer: Yes, sir.
Thereupon the following proceedings were had in Chambers:
The Court: There will be two or three witnesses 1
Mr. Blatt: Yes, Your Honor, whose testimony will establish, according to the Commonwealth's theory of the case, that
pursuant to the same scheme or plan or design or system, that
Billy Lee, about November 1, 1955, embezzled two
page 127 r tires and sold them to William H. King; and that
on or about the 1st day of February 1956, Billy ·
Lee embezzled two tires by the same scheme or system or
plan, course of conduct, and sold them to Ike Smith; and that
although warrants are outstanding for those two embezzlements, which have not been tried, the Commonwealth will not
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seek to show he has not been arrested, only by the testimony
that the offenses took place.
The Court: Is there any objection T
Mr. Messick: Yes, Your Honor please. The evidence is not
admissible * * * these specific charges have been brought
against him, pending before the Trial Justice, and we are unable to get the decision in the cases.
Mr. Hammer: Now to put the Defendant Lee here, in the
middle of this case, defending against these other charges
for which we have not summoned other witnesses here will
be a burden impossible to carry. We are defending this
warrant and this warrant, only.
Mr. Messick: If subsequent to that time, wouldn't be admissible to show alleged embezzlement for the purpose of ·
proving a prior embezzlement and of course the defendant is
not prepared to meet an issue of that kind in this case.
(Further argmnent).
. The Court: I am disposed to the belief that it
comes within the exception of the general rule
that evidence of other similar offenses of recent
occurrence is_ admissible if they tend to show design or pattern.
Mr. Messick: No subsequent acts could show "a design or
pattern'' of lmowledge, intent or plain, to establish or· tend
to establish the charge of a prior embezzlement.
The Court : '' Plan or system of criminal action, evidence
of other crimes near to it in time and of similar character is
relevant and admissible to show knowledge and internt of the
accused, * * * (Reading)
That is a pretty established exception to the rules of evidence, conviction of other offenses, as long as they are connected in the sense of planning and purpose and design and
pattern, I think they are admissible.
Mr. Messick: Subsequent offenses f
The Court: Even subsequent offenses.
(Further argument).
page 128

~

Mr. Messick: * * * That is one of the reasons why we were
asking, this morning, for a ruling of the Court requiring
election on what Statute he would be prosecuted. This man
certainly should not be called on to testify or explain anything
in connection with other charges that are pending against him,
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subsequent to this alleged offense.
The Court: I am not disposed to favorably
consider the objection because I think it is plainly
within the established exception to the general rule, and the
objection is overruled: that is, to the testimony of this witness ab,out to be examined on other similar offenses either
before or after as long as it is not remote.
Mr. Hammer: These are a month afterwards.
The Court: Then that is not 'remote.' Those things are
relative, of course.
Mr. Hammer: The other point, as Mr. Messick says, to
require this defendant in this case to def end himself against
these charges, he would have to take the staind and be confronted in person with these othe-r charges, while they are
actually 'pending,' isn't that taking from hiin his constitutional right against self-incrimination, because anything he
says here can be grabbed by the Commonwealth and can be
shown in the prosecution of these other two warrants now
pending1
Mr. Blatt: He doesn't ''have'' to take the stand.
Mr. Hammer: He has a right to. * * * And when he takes
the stand he is going to be questioned on these other matters
for which he has not been tried and anything he says today
will be used against him in the other cases when
page 130 ~ they come on to be heard.
For that reason we think this is highly prejudicial.
Mr. Blatt: We are not going to call him to the stand.
The Court: You can't include in one indictment instances
of embezzlement covering six months' period.
Mr. Blatt: You don't have to. Here is the Section:
Seeition 4870. (Reads Section)
The Court: The objection is overruled, Gentlemen.
In other words, the Court will rule that evidence of recent
similar offenses before, recently before or recently after the
the time charged in this specific accusation are admissible.
Mr. Hammer: We except to the ruling of the Court for
reasons already stated.
Mr. Messick: And as a further objection, if Your Honor
please, the ·Commonwealth elected, in this case, to try the
defendant for petty larceny, under section 18-164 of the Code,
and they were bound by their election and on a charge of petty
larceny proof of other larcenies is not admissible, to show
knowledge or intent or plan during a six months' period.
page 129

~
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page 131

~

The Court: Even proof of other larcenies would
be admissible under the exception, if they were in
any way associated or kindred, related to the

plan.
Mr. Messick: No, not 'larceny.'
The Court: There is no use to debate that. I am satisfied
that, in any case of crime involving irntent, evidence of other
similar offenses of recent o·rigin are admissible if they tend
to show a plan or pattern of the accused as well as his intent.
That is the ruling of the Court.
Thereupon the hearing in Chambers was concluded and
the following proceedings were had in the courtroom in the
presence of the jury:I. L. SMITH,
called as a witness on behalf of the Commonwealth, being ·
first duly sworn, testified as follows:DIRECT EXAMINATION.
By Mr. Blatt:
Q. Please state your name¥
A. I. L. Smith.
Q. Where do you live 7
A. Mount Crawford;
Q. What is your occupation 7
A. Running a Filling Station, grocery store.
Q. Do you know Billy Lee 7
page 132 ~ A. Yes, sir.
.
Q. Did you, about February 1st, 1956, buy two
tires from Mr. Lee?
A. No, I did not buy them-I bought them off their salesman sometime before that.
·
Q. Who was the salesman?
A. I believe Mr. Hoover, at that time. I don't know his
first name.
Q. What were the sizes of those tires Y
A. I believe they were 600s, either that or· 6 :70s; I believe
600s., 16ths. (-Sixteen-tenths)
Q. Was, one a 6 :70Y
A. Could have been.
Q. Who delivered those tires to you Y
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A. Well as I remember, it was Billy Gum; I aint 't sure
who was driving the truck; just brought the truck up there.
Q. Is that the only time you bought tires from Pearce's Y
A. No, I bought several times.
Q. Did you ever buy any from Billy Lee Y
A. No, sir.
Q. Did you ever pay Billy ~e for tires Y
page 133 ~ A. No, I never paid him for any.
Mr. Blatt: Stand aside.
Mr. Messick: No questions.
(Witness excused).
"WILLIAM HENRY KING,
called as a witness on behalf of the Commonwealth, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Blatt:·
Q. What is your full name Y
A. William Henry King.
.
Q. I believe you were formerly a barber here in Harrisonburg?
A. Yes.
Q. And were you not convicted at this term of Court of a
felony?
A. I was.
Q. And you are now in the Penitentiary?
A. That is right.
Q. Do you know Billy Lee Y
A. I do.
Q, And did you, about November 1, 1955, buy some-?
page 134

~

Mr. Messick: (Interrupting) I object as leading, suggestive.
Mr. Blatt: What is 'leading' about it?
Mr. Messick: "Did you on November 1st" buy something.
We object to it as leading and suggestive.
The Court : I think the question can be framed____,

Q. (Interrupting) Have you ever bought any tires from
Billy Lee? ·
A. Yes, I did.

66

Supreme Court of Appeals of Virginia

William Henry King.
Mr.
Mr.
The
Mr.

Blatt: I was trying to save time.
Messick: Object to his remarks.
Court: To save time, objection overruled.
Messick: I object to that, too.

Q. About when did you buy those tires from him?
A. Here, sometime before Christmas; I don't know exactly.
Q. What year?
A. 1955.
Q. .All right. Mr. King, what size tires did you buy from
him?
A. I believe they were 6 :70s or 7/lOths. I am not certain
about that.
Q. Where did you make the arrangements with
page 135 ~ Mr. Lee to purchase those tires?
A. At the shop.
Q. Which shop?
A. King's Barber Shop.
Q. Just relate what conversation you had with Mr. Lee?
A. Well, I told him, along about February my little girl
would get her license, she wanted to drive, I wanted better
tires on the car; if he would see some go through with good
casings to pick me out a couple of good tires.
Q. And did you agree on the price?
A. Not exactly.
Q. How were the tires delivered to you and when and
. where?
Mr. Messick: I object. He didn't say anything about the
tires being 'delivered.'
Mr. Blatt: He said he bought them; they were for delivery in February.
The Court: Objection overruled.
Mr. Messick: Exception.
Q. How, where and when were the tires delivered to you T

page 136

~

A. In a pickup truck in front of the shop.
Q. By whom?

A. Mr. Lee.
Q. In whose pickup truck?

A. Douglas Pear0e 's, I believe it is.
Q. What time of the day was itT
A. It was somewhere along Noon, before Noon I believe.
Q. Who did you pay for the tires?
A. Mr. Lee.
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Q. Did Mr. Lee furnish you with a delivery ticket or invoice¥
A. He did.
Q. To whom was the invoice made out Y
A. He told me he would have to work it through some
service station, to buy it for wholesale.
Q. What did you pay Mr. Lee for the tires Y
A. I believe it was about $22.00. I was supposed to turn
in my old tires, if they could be recapped I would get something back on those.
Q. Did you turn in your old tires Y
A. They weren't good enough; he checked them; they
weren't good enough.
Q. Were you in the employ of any service station, or automobile dealer or tire dealer at that time?
A. No, sir.
page 137 ~ Q. Just in barber work?
A. That is right.

Mr. Blatt: That is all.

CROSS EXAMINATION.
By Mr. Hammer:
Q. Mr. King, how did you happen to talk to Mr. Lee about
these tires Y
A. Well, he said he was selling tires for Douglas Pearce.
Q. And had you been looking around for tires at other
places?
A. Yes, I had.
Q. Did he make you a price on the tires that you said
you could buy, at a less price for them Y
A. I don't believe he did.
Q. You don't recall that Y
A. No, sir.
Q. Now you say you were given an invoice Y
A. Yes.
Q. And where was that invoice? Whose invoice was
it?
A. I believe some Gulf Station. I am not certain about
-that.
page 138 ~ Q. But you got an invoice for them Y
A. Yes.
Q·. And you don't have the invoice?
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A. I did have it until sometime ago, been lost in the last
few weeks. I haven't had a chance to look for it.
Q. You paid this money to Mr. Lee?
A. Yes.
Q. Do you recall how much money you paid for them?
A. I think, $22.00.
.
Q. Did Mr. Pearce come and talk to you about it?
A. No, I didn't talk to Mr. Pearce until I went up to get
adjustment on the tire.
Q. When was that?
A. That was sometime after Christmas, just after I put
the tires on.
Q. Well, when you went up there to get the adjustment
was anything said about the tires, how you got them?
A. I showed him the invoice at the time.
Q. You showed him the invoice?
A. Of the tire, yes.
Q. At that time, had his place of business burned down?
A. I believe it had, because he was across the
page 139 ~ street.
Q. He was across the street?
A. Yes, sir.
·
Q. And as I understood you to say, these were 'delivered .
to you in broad daylight on Mr. Pearce's truck, in front of
your Shop?
A. Yes.
Q. And the invoice on them was through some service
station?
A. Yes, I believe a Gulf Station.
Q. Or could have been Spotlight Amoco, do you know?
A. I am not certain of that. I am not certain which station.
Q. But you know it came through a station?
A. Yes.
·
Q. As far as you know, the deal was open and aboveboard and Mr. Lee accounted for the money for them?
A. Yes, sir.
Mr. Earman: We object. He doeS1I1 't know.
The Court: The question is whether or not you know the
receipt of the money by Mr. Lee, that he made the proper
accounting for it?
A. I know I paid him for it and he gave me a receipt.
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The Court: Mr. Lee did?
page 140

~

A. Yes, sir.

The Court: But you don't know whether he gave the proper
accounting for it or not f

A. No.
By Mr. Hammer: (continuing)
Q. He gave you a receipt on what stationeryf
A. I am sure a :filling station, some filling station.
Q. Are you familiar with the station f Do you know
whether it was a local station or one away from here?
A. No, sir. He told me it had to be run through a local
station here. I presume '' a local station here.''
Q. I understood you a minute ago he would make the invoice through a local filling station so you could get it at
wholesale?
A. Yes.
Q. Had you ever bought any other tires up there f
A. On the day of the adjustment I made arrangements to
buy some other tires.
Q. Who made those arrangements f
A. Douglas Pearce.
Q. At wholesale or retaiU .
A. He would treat them the same way I bought these.
Q. On wholesale price?
page 141 ~ A. Yes.
Q. Did he do that for you f
A. I traded the car off before I got the tires.
Q. He told you he would give you the tires the same way
Billy Lee gave them to you?
A. Yes, sir.
Q. At that time, was Billy Lee working there f
A. I asked for Mr. Lee-I think he had discharged him a
short time before that, or he quit, or something.
Q. So when you talked with him, was when f
A. It was some part of January or February.
Q. Mr. Pearce says he discharged Mr. Lee February 12th,
so that was prior to February 12th, is that correct?
A. Had to be.·
Q. At that time, he told you he would make you the same
price as Mr. Lee had?
A. Yes.
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Q. At wholesale Y
A. Didn't say 'wholesale,' said he would treat me just
likeQ. (Interrupting) But you had gotten them wholesaleY
A. Yes.
Q. And you showed him the bill of sale for
page 142 ~ them Y
A. Yes.
Q. And he told you he would do the same thingY
A. Yes.
Q. He would bill them through a filling station?
A. He didn't speak of a 'filling station,' said 'like Lee
had.'
Q. That he would set the invoices up the same way-:was
that your conversation Y
A. Yes.

Mr. Hammer:

That is all.

RE-DIRECT EXAMINATION.
By Mr. Blatt:
· Q. He didn't say anything about billing through any filling
station, did he Y
A. No.
Mr. Messick: Object, Your Honor please. He is his own
witness: leading him.
Q. I will word it different. Did he say anything about
billing-?
Mr. Messick: (Interrupting) Let the Court pass on my
objection.
The Court: Objection sustained.
page 143 ~ Mr. Blatt: I am admitting your objection in
advance of the Court's ruling.
Q. Did he say anything about billing other tires through
some station?
A. We didn't go into that part of it at all.
Q. Did you buy these first tires, the ones you did get from
Billy Lee, from Douglas Pearce or the Spotlight Amoco Y

Mr. Hammer: We object. The witness has already testi-
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fled he got them from a man named Billy Gum. I am wrong
on that.
The Court : He testified he got them from Mr. Lee.
By Mr. Blatt: (continuing)
Q. Did you buy them from the Spotlight Amoco?
A. No, bought them from Mr. Lee.
.
Q·. Did you have any contact with Spotlight Amoco at
all?
A. No, sir.
Mr. Blatt : That is all.
Mr. Hammer: That is all.
(Witness excused).
Mr. Blatt: I would like to recall Douglas Pearce and at
the conclusion of the testimony,-! would like
page 144 ~ to have the benefit of Mr. Pearce's presence, remaining in the courtroom with Counsel.
The Court: If he is not to testify further.
Mr. Blatt: I will not ·recall him.
Mr. Hammer: I don't know of any reason to relax the
rule. We may want to recall him, ourselves.
Mr. Blatt: We will take that up after he has testified.
DOUGLAS PEARCE,
recalled.
DIRECT EXAMINATION.
By Mr. Blatt:
Q. Mr. Pearce, about the first of November 1955 did your
company sell any tires to William H. King?
A. No, sir.
Q. Do you know whether or not any tires were sold to Mr.
King by Mr. Lee T
A. Mr. King told me he bought tires from Mr. Lee.
Q. Did you see any of your tires in Mr. King's possession!
A . .Somewhere about the 15th or 16th of February, somewhere in that neighborhood, I went out to Mr. King's home
and drove up in front of his home, got out alll.d
page 145 ~ walked in and saw two of my tires on the fron:t
end of his car, as I walked in. I walked to the
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door, knocked on the door, asked his wife if he was at home,
she said ''No, he was down the street with his brother buying
a car." I said "You tell King I would like to talk with him
when he gets back,'' and she said '' He will be back in a few
minutes.'' In about 30 to 45 minutes, I don't know exactly,
the phone rang and Bill asked me '' Pearce, I hear you want
to see me?" I said "I have a little something I want to
talk to y"ou about, Bill." He said "What is iU" I said
"Frankly, I don't believe we should talk about it on the
phone. What about my slipping out to see you T'' He said
"No, I am coming back into town, is it all right for me to
come by T'' I said '' All right, come by.'' In maybe an
hour or 45 minutes from that Bill King did drive up to my
place, came inside; I said '' Bill, I see you have a couple
of my tires on your automobile?" He said "Yes."
Mr.-Hammer: This is certainly immaterial, any statements
of that kind.
·
The Court : I think this dialogue between these people is
inadmissible. Objection sustained.

Q. You saw your tires T
A. Yes, sir.
Q. Did Mr. King bring those tires to your place to be
adjusted?
page 146 ~ A. He brought one of them about a month or
.
something later, I don't know just how long.
Q. Did you have your records available at that time, to see
whether or not the money had been turned in for those
tires T
.A. .At the time he came to get the tire adjusted T
Q. At the time you first learned Mr. King had two of your
tires¥
.A. Well, that had been investigated prior to that time.
Q. When did you first learn or suspect Mr. King had your
tires T
·
M·r. Messick: I obje_ct t.o w~at h~ 'learned' or 'suspected.'
. The Court: The obJection 1s overruled.
Mr. Messick: Exception.
Q. When did you first learn or suspect Mr. King had two
of your tires? ·
·
..A.· Norwood Lilly worked for me· about the first of November-
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Q. (Interrupting) About the first of November?
A. Yes.
Q. Did you make an investigation of your
page 147 ~ records to find out if the money was turned in?
A. Yes.
Q. Did you examine all your available records during that
time?
A. Yes.

Mr. Messick: I object to that as leading: 'all your available records.'
The Court: Objection overruled.
Mr. Messick: Exception.
Q. Did you have any record of the payment for these tires
by Mr. Lee?
A. No, sir.
Q. Did you have any record of the payment of th,ese tires
by the Spotlight Amoco?
A. No, sir.
Q. Did you have any record of the payment for these tires
by William H. King?
A. No, sir.
·
Q. Were these tires paid for, as far as your company is
concerned?
A. No, sir.
.
Q. Did Mr. Lee have any authority ·to sell tires to Mr.
King and bill them by fictitious billing to Spotpage 148 ~ light Amoco?
A. He had authority to sell nobody tires that
way.
Q. Was Mr. King a person who was entitled to buy tires
from your place at wholesale Y
A. He is a barber. No, sir. I don't think so.
Q. When Mr. King talked to you later on-I think you
said he crune in for adjustment-did you talk to him about
selling him some more tires.?
A. I don't recall. I really don't. The tread had gone bad
on it, I gave him a new tire for it, it hadn't been run but a
little bit. I might have discussed new tires. I don't .know.

Mr. Blatt: That is all.
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CROSS EXAMINATION.
By Mr. Messick:
Q. It was November 1st, 1955, that you lea:rned that Mr.
King had bought two tires from your place?
A. Approximately November 1st.
Q. Did you go to see him about· it then?
A. I went to see his automobile.
Q. Did you go to see Mr. King?
A. I did not.
Q. Well, why didn't you go to see Mr. King
page 149 ~ then?
A. Well, when I first went to see his automobile, I couldn't see my tires, couldn't understand if he bought
two of my tires why they weren't on his car; so I actually
waited to try to see the tires on the automobile.
Q. Aind when did you see the· tires on the automobile 1
A. I saw the tires on the automobile approximately the
15th of February 1956; it was some time between the time I
released Billy Lee and the time I got the warrants.
Q. Three and a half months 1
A. Well, if that is what it figures.
Q'. Well, that is what it :figures: November 1st to February
15th, three and a half months. Now isn't it true that Mr.
King came to your place and brought his automobile with the
tires on it, asking you for an adjustment on them?
A. You mean the original tires Bill King got from me, he
came to my place?
Q. Yes.
·
A. That is not true.
Q. You deny he came to your place for .adjustment on those
tires?
A. I said after he put the tires on-in two or three months,
one month, I don't know when it was-he drove into my place
one day and said one of his tires had gone bad;
page 150 } I went out, looked at it, told him what it was, saw
the tire hadn't given any service at all. I adjusted one of those tires that I saw on his car approximately
February· 15th.
Q. Where were the tires on November 1st, when you say
he sold them?
A. King told me Lee delivered them to him on the 1stput the tires in the boot of the car; that is what King told
me.
Q. When did he tell you that?
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A. The day I called him to my place.
Q. When did you call him?
A. Approximately the 15th of F'ebruary.
Q. Did he show you the bill of sale for the tires Y
A. No, sir.
· Q. Did you ask him if he had one Y
A. I certainly did.
Q. Have you ever seen the bill of sale he had Y
A. I certainly have not.
Q. Have you ever seen the invoice for them Y
A. No, sir.
Q. Well, why didn't you ask him to show you the invoice?
A. I did ask him.
page 151 ~ Q. What did he tell you Y
A. He said he didn't have it.
Q. He said he didn't have iU
A. That is right.
Q. Didn't know anything about an invoice Y.
A. No, he said he got an invoice, yes he said he got an invoice but he said he didn't have it at the time, said he didn't
know what he did with it, and quoted some kind of price for it
I don't remember.
Q·. Do you know now whether he says that he had the invoice, up to two or three weeks ago and that it had been misplaced in the last two or three weeks Y
A. Do I know he said thaU
Q. YesY
A. No, sir. I haven't talked to Bill King since the day he
came into my place for that adjustment.
Q. You haven't talked with him since that dayY
A. No, sir.
Q. Are you sure about thaU
A. N'o more than, like I meet you on the street and say
''Hi" or something.
Q. Didn't you tell the jury he came in and talked to you
_
about buying some other tires Y
page 135 ~ A. I just :finished telling you I talked to him
that time, but other than thatQ. (Interrupting) He came in first "for an adjustment?
A. First, he came in at my request, after my going to his
house and asking his wife to have him call me. He did call
me and when he called me he asked me what I wanted and
I told him '' something I don't want to discuss on the phone.''
He said "How about my slipping out to see youY'' said "I
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will be in, in a few minutes'' he came into my place in approximately an hour and we discussed that thing at that time, and
the only time I have talked to Bill King since that time for
any purpose whatsoever, ·sometime after that, maybe a month
and a half, he came in one day, one of the tires on the front of
his car-the day I went out and looked at the car-had go!Ile
bad and at that time I adjusted the tire for him.
Q. Did you talk to him any time about the sale of any
other tires to him T
A. I talk to a lot of people about selling tires; if I have
ever talked to Bill King about selling ti:res I don't recall

It.

Q. Didn't you tell him if he wanted to buy some tires, didn't
you tell him you would sell them to him the same way that
Billy Lee had treated him, and would sell him
page 153 ~ and would sell him at wholesale?
A. No. According to Bill King, himself, he .
didn't sell him wholesale.
Q. I am asking you this question: did you or did you not
tell Mr. King that you would sell him some tires at the same,
and treat him the same way that Billy Lee had treated him?
A. _No, sir, I did not tell Mr. Bill King that.
Q. You deny that?
A. I definitely deny that because I have no intentions of
selling Bill King tires on the same basis that Billy Lee sold
him.
Q. On the 25th day of February 1956, Mr. Pearce, didn't
you appear before John H. Leake, Justice of the Peace, of
this City and swear that '' On the first day of February 1956
Billy Bodkin Lee stole two tires from you of the value of
$31.51 and delivered said tires to I. H. Smith, in Rockingham
County, Virginia?''
· A. If that is the date on the warrant, that is the date I
talked with Mr. Lee. I didn't know who he was, the man
who swore out the warrants for me. I came to Mr. Earman
first and he sent me over to the place I swore out the warrants,
yes.
page 154 ~ Q. On the 25th of February you swore out a
warrant charging this young man with stealing
two tires from you and delivering them to Ike Smith, the man
who just testified a little while ago?
A. Yes.

Mr. Messick: Stand aside.
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RE-DIRECT EXAMINATION.
By Mr: Blatt:
Q. Why did you swear out the warrant?
Mr. Messick: We object to the question.
Mr. Blatt: He opened it up.
·
The Court: Under the circumstances, overruled.
Mr. Messick: Exception.

Q. Why did you swear out the warrant?
.
A. Beeause on the same Sunday I released Billy Lee I
went to Ike Smith's place of business and saw two of my
tires: I asked Mr. Smith where he got those tires; he says
'' I bought them from Billy Lee.''
Mr. Messick: I object.
Mr. Blatt: You opened it up.
The Court: We don't want to get into a whole lot of side
issues. I think the witness can show, at the time he swore
out the warrant he had cause to believe that Billy
page 155 ~ Lee at that time had sold tires to Smith, but it
turned out he was mistaken. From what Smith
says, he was.
Mr. Messick: We respectfully except to any statements
made by anybody out of the presence of this defendant.
They put Ike Smith on the stand.
The Court: I don't see any harm in the evidence. It is inadmissible but .Smith may have told this witness-I think his
testimony should be limited, its purpose should be limited,
without going into the details: that he, at that time, had
good reason to believe the accusation was correct.
Mr. Messick: We respectfully except to the testimony being
introduced.
A. What is the question?
Mr. Hammer: Has the Court passed on that?
The Court: The objection to what Mr. -Smith told this witness is sustained.
Q.
.A.
Q.
A.

You saw your tires at Ike Smith's?
Yes.
When was it you saw those tires?
I saw those tires on Saturday afternoon or Sunday of
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the 11th or 12th-I have forgotten. I went out on Saturday
and I went out on Sunday, but I have for gotten which time I
actually contacted Smith.
page 156 r Q. The "11th or 12th" of what 1
A. February.
Q. Did you examine your records to see whether Mr. Smith
or Billy Lee-1
The Court: (Interrupting) I will interrupt right here. I
think any evidence introduced by the prosecution undertaking
to show that this accused, on another occasion, sold some other
tires, or another tire, to Mr. Smith is insufficient to supportMr. Blatt: (Interrupting) The purpose of this testimony is
to show, in response to their last question, he had reasonable
cause to swear out the warrant.
The Court: He is not really on trial here for false imprisonment, or malicious prosecution. 'The Court instructs
the jury to disregard anything about the Smith deal. That is
insufficient to involve this accused, or cast a reflection on him.
Does that take care of it 1
Mr. Messick: No.
The Court: Except evidence before the jury to show that
the witness on the stand made an accusation that, at the
moment, looks like he is unable to support.
Mr. Messick: Let's get the Court's ruling straight. What
is the jury now considering?
page 157 r The Court: The Court takes this position, on
its own motion : charges the jury, tells the jury
to disregard the evidence about the Smith transaction as
casting any reflection on the accused, Billy Lee, as far as the
Smith transact.ion is concerned, but the evidence is still before
the jury, for what it is worth, to show the witness, Pearce,
did, on the basis of what information he had, followed it up
with swea:ring out a warrant for Billy Lee charging him with
the Smith sale, which warrant, incidentally, is still outstanding
and not disposed of.
Mr. Blatt: Your witness.
Mr. Messick: You had a question: you asked him if he
examined the records?
Mr. Blatt: That was my last question.
The Court: I thought you objected to it1
Mr. Hammer: No, sir, we didn't object to that.
Mr. Blatt.: That is what I thought you were talking about.
Mr. Messick: Go back to the record and get it straight.
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By Mr. Blatt: (continuing)
Q. Did you examine your records to see whether or not any
tires had been paid for by Mr. Smith or Billy Lee?
A. Yes.
page 158 r Q. Had they been paid for?
A. No, sir.
Mr. Blatt: That is all.
RE-CROSS EXAMINATION.
By Mr. Messick:
Q. That was Fehruary 11th you went to see Mr. Smith?
A. Yes, 11th or 12th.
Q·. And you saw the tires on his car?
A. No, sir, not on his car, in his driveway and in his tirestand.
Q. Your records had been destroyed in December?
A. Yes, these were February records, these tires delivered
to Smith only five days prior to that time; that very week
the tires were delivered to Smith by Mr. Lee.
Q. Did you see Mr. Lee deliver them to Smith?
A. No, sir, I did not.
Q. Then why do you tell the jury they were delivernd to
Smith by Lee?
A. Because Smith told me they were and the man who works
for me told me they were.
Q. Who was that man?
A. That man was Jimmie Landis.
page 159 r Q. Did Jimmie Landis deliver the tires to Mr.
Smith that he bought from your company?
A. Did Jimmie Landis deliver the tires?
Q. Yes?
A. I don't know of Jimmie Landis buying tires from my
company.
Q. I am talking about making deliveries to Smith?
The Court: Did Landis deliver tires to Smith?

A. Not that I know of.
Q. Did you have a man in your employment at that time
by the name of Billie Gum?
A. Billv Gum? Yes, sir. Still have him.
Q. And did you have a man in your employment by the
name of Hoover?
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A. Not at that time, no, sir.
Q. Had you had a man in your employment by the name
of Hoover?
A. I had sometime prior to that time.
Q. Had Smith bought tires from .Hoover and Gum 1
A. He had bought tires from Hoover.
·
Q. From Gum1
A. From Gum f I just don't know.
Q. I just want to ask you this one question.
page 160 r Let's get this straight: How many tires were
there for sale that you had recapped, by various
and sundry filling stations and places in this section of the
State1
A. How many tires were 1
Q. I mean, during October1
A. Are you talking about October or F'ebruary1
A. I am talking about October, September and February
of 19551
A. October, November, December, January, February. I
don't know, maybe 15,000, 18000 tires. I don't know.
·
Q. Were there any distinguishing marks on these recapped tires for sale all over this country by filling stations
around here ?
A. They state. the tread.
Q. And all 15,000 for sale were of that distinct tread,
weren't theyt
A. That is right.
Mr. Messick: Stand aside.
(Witness excused).
Mr. Blatt: I would like to have leave for Mr. Pearce, who
has testified twice, to remain in the courtroom with Counsel.
Mr. Hammer: He is still a witness, subject to
page 161 r be recalled. I see no reason why the rules should
be suspended.
The Court: That is the condition he will be permitted to
sit by his Counsel, if he is not recalled.
Mr. Blatt: We will not recall him.
Mr. Hammer: But we might call him as our own witness.
Mr. Messick : We might recall him for further cross
examination.
Mr. Earman : ''Recross'' him now.
The Court: Recross him further, 1ww, Counsel.
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Mr. Messick: I have finished my examination for the
present but I never know what will develop in the trial of a
lawsuit.
The Court: You may 1;emain in the courtroom, with the
understanding he will not be called as a witness in his own
behalf.
Mr. Blatt: He will not he recalled by the p:rosecution.
The Court: I mean on behalf of the prosecution.
Mr. Messick: vVe except to the ruling of the Court.
The Court: Exception noted. The record will show that
the chief Prosecuting Witness will be allowed to remain in the
courtroom over the objection of the accused.
Call your next witness.
page 162

~

KATHLEEN HUFFMAN,
ealled as a witness on behalf of the Commonwealth, being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr .Earman:
Q. State your name, please?
A. Kathleen Huffman.
Q. What is your occupation?
A. Bookkeeper.
Q. For whom¥
A. Douglas Pearce, Incorporated.
Q. How long have you been working as such?
A. 9% years.
Q. 9%?
A. Yes, sir.
Q. And were you working actively as a bookkeeper on or
about September 1, 1955.¥
A. Yes, sir.
Q. Of course you know what this charge is about. As a
bookkeeper there, do you keep the books and records of the
corporation?
A. Yes.
Q. Make all the entries?
A. Yes.
page 163 ~ Q. Did you record the sale of each and every
tire that is sold through the company?
A. Yes.
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·Q. Was Billy Lee an employee there on or about .September
1,1955?
A. Yes.
.
Q. What were his duties there at the corporation Y
A. Well, he was just a general employe~.
.
.
Q. You say 'general employee.' Describe his duties?
A. Well, he would fill orders for tires, check tires: he did
many things around there.
Q. Was he what you might call 'a front man?'
A. Could be.
Q; Who contacted the public?
A. Yes.
·
Q. Did you have any record there of Billy Lee selling a tire,
white-wall tire to Garland Showalter on or about the 1st of
September 1955?
A. No, sir.
Q. Did you check the· records to ascertain if there was any
evidence of selling a tire Y
A. Yes. Mr. Pearce and I checked through the records.
Q. Did you make a thorough search of the
page 164 ~ records Y
A. Yes.
Q. Did you check to see whether he sold a tire of such
description to Spotlight Amoco Y
A. Yes.
Q. Did he sell any? Was there any record?
A. No, sir.
Q. What was the usual business procedure when Mr. Lee
would sell a tire or if he would sell a tire y·
A. He would write it up, or I would write it up.
Q. Was a record made of every-?
A. (Interrupting) Of the tires, yes.
Q. When he would receive cash for a tire, would he put the
money in the cash register, himself, or turn it over to you?
A. Either one.
· Q. Are you sure there was a record made of each transaction Y
A. Yes.
Q. And did you specifically check the records to find out
about this particular sale, or possible sale to Garland
Showalter?
A. Yes, we checked the records.
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page 165

~

Q. And could you find any such records T
A. No, sir.
Q. The records you had then, do you have nowT

A. No, sir.
Q. What happened T
A. There was a fire in 1955, in December, and the invoices
stored upstairs in a room were destroyed.
Q. Did you check the records to ascertain whether or not
two tires were sold to Bill, or William H. King, on or about
the 1st day of November 1955 T
A. Yes.
Q. Did you find any record of such sale T
A. No.
Q. Did you :find a record of such a sale to Spotlight Amoco
Service Station T
A. Yes-no, sir.
Q. Did you check, specifically, those two tires?
A. Yes.
Q. Did Billy Lee ever turn any money over to you for the
sale of the tire to Showalter?
A. No.
Q. If he had, would you have any independent recollection
of it?
A. Yes, sir, I think I would.
Q. Were you present at the Douglas Pearce,
page 166 ~ Incorporated office, or place of business when Mr.
Pearce talked with Billy Lee and accused him of ·
stealing?
A. Yes, sir.
Q. Were you present in the room with them?
A. Yes, sir.
Q. To the best of your recollection, would you state what
Mr. Lee's answer was in reply to the accusation that he had
been stealing from Mr. Pearce?
A. He admitted it by saying "Yes.''
Q. What did that reply to?
A. That applied to Mr. Pea:rce's sentence that "Billy, you
have betrayed my trust and confidence in you. You have
stolen from me, my merchandise.''
Q. And what was Billy's reply?
A. "Yes."
Q. If he said anything else, what else did he say?
A. That is all he said.
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Q. Did he say anything to Mr. Pearce about retaining him
in his employment t
A. Yes.
Mr. Messick: I object to that as leading and suggestive.
The witness answered by saying '' That is all he said was
"Yes."
page 167

~

A. At that moment, it was.

The Court: The objection is overruled.
Mr. Messick: Exception.

Q. What else did he say there during the course of the
conversation, not just in reply to the accusation, what else
did Lee say in the course of the conversation that you recall?
A. ,Said something, he would like a job just up in the back,
recapping room, just up in the back, and Mr. Pearce said
''No, he didn't want him any further in his employment.''
That is just about all I remember about the conversation
other than I have already stated.
Q. Were there any harsh words there, any bitterness t
A. Well, I don't know exactly how you would describe that.
I think the sentence "Lee .betrayed his trust and confidence
in him" would show-I just don't know how you would
describe that.
Q. Miss Huffman, of your own knowledge, do you know
anything about a report by the defendant, Billy Lee, to the
Wage and Hour people agency t
A. No, sir.
Q. Have you ever heard of that before t
A. I think there was a rumor a short time ago,
page 168 ~ something about it. I don't know.
Q. What do you call "a sho·rt time ago?"
A. I don't km.ow, a month or so ago. I don't know anything about it, definite.
Q. Did you hear anything about it about the time Billy
Lee was discharged t
A. No, sir.
Q. OT the time the warrant was sworn out?
A. N-0, sir.
Q. I will ask you, (this is probably repetitious) did you
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make a search of the records to see whether or not Billy Lee
paid for these tires Y
A. Yes, sir.
Mr. Earman: Thank you.
CR08S EXAMINATION.
By Mr. Hammer:
Q. Will you just describe to the jury what you did in your
search to determine whether or not these tires had been paid
for?
A. We looked back over the tickets, over the invoices.
Q. Oyer what invoices, over what tickets Y
A. Ones in the business.
Q. Over what period of time did you go back Y
page 169 ~ A. Oh, the time was more or less as the tickets
were made and we checked several months, probably, back.
Q. Over several months, were you looking for any particular names?
A. We checked under the name "Spotlight Amoco."
Q. When did you first learn Spotlight Amoco had been
involved in any of this transaction Y
A. Mr. Pearce told me he wanted to check those tickets.
Q. Was that 011 the 12th of February when Mr. Lee was
called in there f
A. No, sir.
Q. When was that Y
A. I don't know the date. I don't really know.
Q. Can't you give us some approximate date?
A. No, sir. I can't 'remember. I will say back several
months.
Q. When was this first brought to your attention or ·you
first learned from Mr. Pearce there was any question about
these tires Y
A. I don't remember the dates.
Q. You don't remember the dates Y
A. No, sir.
page 170 ~ Q. What month was it in?
A. I don't remember that.
Q. What year?
A. Oh, it was in the year 1955.
Q. And what part of that year would you say, the first of
the year, in the summed
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A. No, sir, I would say sometime in the fall, during the
fall of 1955.
Q. And Mr. Lee was working there at that time?
A. Yes.
Q. And you all were checking back on these tickets Y
A. We were checking along, as the tickets were made daily.
Q. I understand, as each ticket went through the day you
checked on them Y
A. Checked on them and went back several months.
Q. How many months Y
A. Couple.
Q. What were you looking for?
A. Checking for Spotlight Amoco.
Q. For what purpose?
A. (No reply).
Q·. For what purpose Y
page 171 ~ A. For the purpose that this trial is about.
Q. For the purpose of this trial. Well, now
then, when was the first time, if you can again tell the jury,
that Mr. Pearce ever notified or called in Mr. Lee and gave
him notice that he had any knowledge any tires had been
taken?
A. He told Mr. Lee of any knowledge about that, was when
Mr. Lee was fired.
Q. When was that Y
A. That was in February of 1956.
Q. That is right. Then prior to that time, you say you
did go back se·veral months Y
A. Yes.
Q. Now as a matter of fact, do you know when Mr. Pearce
first found out that Garland Showalter had these tires Y
A. No, sir.
Q. As a matter of fact, Miss Huffman, you never had any
occasion to know, up until you talked to Billy Lee at the
time he was fired, that the Spotlight ;Service Station had
anything to do with these tires, now did you Y
A. Yes, sir, the,re was a reason.
Q. What was the reason Y
A. Mr. Pearce told me to check on that.
page 172 ~ Q. Did you check on any other station Y
. A. No, sir, we didn't check on any service station.
Q. Is it possible it could have been billed to some other
station and you overlooked it Y
A. What would have been billed Y
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Q. These tires?
A. To some other service station T
Q. Could have been billed-would you have found that ?-is
it possible it could ·have been sold through Flippo's Esso?
A. If it was Flippo 's those tires were sold to, I. possibly
could have looked.
Q. Was possibly overlooked-sold to Spotlight Y
A. No, I don't think so.
Q. You say you have a good memory?
A. Yes.
·. Q. Did you ever sell any tires to Billy Lee during 1955?
A. Unless he bought some for his own car: 7/10ths used
on his car.
Q. You testified on Direct you could recollect independently.
Now I am asking: Did you or not sell any tires to Billy Lee
and give him a signed invoice for it?
page 173 ~ A. Well, let me say this: Billy Lee bought
some tires for his own car, but I don't remember
when.
Q. You don't remember when?
A. No, sir.
Q. Do you know how much was paid for them?
A. $5.00 apiece, with his own casings.
Q. Now when was the first time you learned there was
anything wrong between-that Mr. Showalter had gotten
any tires? What month was that?
A. I don't remember the month.
Q. Was it before Christmas, after Christmas, in January
or F'ebruary?
·
A. Before Christmas.
Q. How long before Christmas 7
A. I don't remember.
Q. When did you look over these invoices Y
A. In the fall. We· were checking, as I told you we were
checking daily, several months prior to the time this happened.
Q. You weren't checking through Billy Lee's Y
A. Checking for Spotlight.
Q. Why were you doing that Y daily run through your store,
why were you checking each day?
page 174 ~ A. Mr. Pearce probably told me to.

The Court: Why were you checking?
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Q. I don't want to know Mr. Pearce's reasons. Why were
you checking?
A. I checked because Mr. Pearce asked me to.
Q. Was that before or after Thanksgiving?
A. I don't remember.
Q. Was it before Christmas or after?
A. I told you before.
Q. But you don't know how long?
A. No.
Q. Where were you when he first told you?
A. I suppose it was in the office.
Q. Or were you up at your apartment?
A. No, sir.
Q. Where do you live?
A. 218 Newman Avenue.
Q. Did Mr. Pearce come up there to see you?
Mr. Blatt: I object. ,Vhat does that have to do with the
case. It is just a smear.
Mr. Hammer: To show interest or bias.
Mr. Blatt: I can't think of a lower question to
page 175 ~ ask in court.
The Court : Overruled.
Mr. Messick: We ask the Court to instruct the jury to
disregard the remarks of the Prosecutor.
The Court: The Court will follow that suggestion: the
jury will disregard the comments made by Mr. Blatt regarding his observation of it.
By Mr. Hammer: (continuing)
·Q. Has Mr. Pearce been coming up there to your apartment?
Mr. Earman: The Court ruled on Mr. Blatt 's objection.
This question is just repeating that question. I really don't
see the materiality other than possibly to sho,v interest or
bias. If the Court has ruled, I think he should be limited
to the time.
·

By Mr. Hammer: (continuing)
Q. During· the months of September, October, November,
December, January, February of 1955, 1956, and sinC'e that
time, has Mr. Pearce been coming up to your apartment?
A. Mr. Pearce came np to my apartment on husiness reasons.
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Q. Has he been up there late in the evenings, at night?
Mr. Blatt: I repeat my objection. Mr. Pearce is not a
party to these proceedings. Interest and bias in
page 176 ~ favor of whom T
The Court: Your objection is overruled.
Q. Answer the question, please?
A. Yes, sir, he has been up there in the evening, on something concerning business.
Q. And he has been up there on pleasure, hasn't he T
A. No, sir.
Q. You have never gone out with him T
A. No, sir.
Q. Have you talked to Mr. Pearce today about this case,
since ·we adjourned for lunch T
A. No, sir, I was busy at lunch.
Q. And you haven't discussed it with him f
A. No, sir.
.
Q. And you can't tell the first time Mr. Pearce called it
to :v0ur attention and asked you to check these records, you
don't know when that was T
A. I don't know the date, no.
Q. But you say it is perfectly possible you could have made .
a mistake?

Mr. Earman: About what?
Q. About the invoices. Is it possible you could have overlcoked any invoices?
A. Not what we were checking on.
page 177 ~ Q. "\Ye ·want to come back again: When was the
first time you learned any tires had been billed
throug·h A mo<'o Spotlight Service Station T
A. Amoco Spotlig-ht Service Station?
Q. By Mr. Lee, through Amoco SpotlightT
A. I didn't learn any tires were billed through Spotlight.
Q. "'\¥hat were you looking up, in Spotlight's T
A. In case had been some.
·
Q. In other words, pure speculation, is that correct?
A. I don't know.

Mr. Earman: She has answered repeatedly she did it at
Mr. Pearce's request.
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Q. Did you look at any other stations than Spotlight and
Billy Lee?
A. No, sir.
Q. Did you look for any "Gulf Station?"
A. No, sir.
Q. Well now, Miss Huffman, I believe you are the Secretary there, is that correct?
A. Yes.
Q. Who bad charge of the safe and cash register during
the months of September, October, November
page 178 r and December of 1955 and January and February of 1956?
A. I did. I am not the only one that goes into the cash
register.
Q. Who had the authority to go in it?
A. Mr. Pearce, Billy Lee could go in it. I don't know, a.t
the time, who else.
Q. Now on any occasions, Miss Huffman, do you know
whether or not Mr. Lee, out of his own pocket, bad to pay for
shipments there because cash money was not in the register?
A. I don't remembe·r if he did or not; if he did, he turned
the bills over to me and I paid him back.
Q. Did you ever pay him any back on that?
A. Yes.
Q. Then he must have paid for them on occasion?
A. I suppose he did.
Q. What bills would those be, Miss Huffman?
A. I don't rem.ember just what they would be. I know he
tola. me, various times, he bought casings and I paid him
the money for those.
Q. Mervin Lambert, did he ever work up there?
A. No, sir, not that I know of.
Q. Well, do you know a "Mervin Lambert" that you all
rented a truck off on one occasion?
A. I don't know him personally; I know him
page 179 ~ by name.
Q. Did you all rent a truck from him to do any
work for you when you truck was overloaded up near Winchester and Mr. Lee had to arrange for that?
A. I am not clear on that. I believe there was some sort-I
am not clear.
Q. .And you were billed for that by Mr. Lambert and Mr.
Pearce refused to pay it and Mr. Lee had to pay it?
A. No, sir, I don't remember anything like that.
Q. You don't recall that?
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A. No, sir, I do not.
Q. Did Mr. Lee pay it or Mr. Pearce pay it?
A. I don't remember.
Q. Do you recall when that wasY
A. No, I don't remember when that was.
Q. Do you have any independent recollection Y
A. No, sir.
Q. Would you have a record of it Y
Mr. Blatt: I think this line of questioning is objectionable
because it has no relevancy; they are exploring this whole
business again. I don't know what something to do with
renting a truck at Winchester has to do with stealing a tire
in Harrisonburg.
Mr. Hammer: Mr. Blatt overlooks there is a theory of
law involved upon it.
pa,ge 180 ~ Mr. Blatt: You haven't advanced any theory.
The Court: I said under some conceivable
theory it was admissible.
Mr. Messick: Testing the witness's recollection Y
The Court : I don't think you can go that far abroad to
test the witness's recollection. Let her answer the question
as best she can. She said she would have had an independent recollection had Mr. Lee paid her in cash for the transaction of tires he had sold to Showalter.
Mr. Messick : In order to test this young lady's. recollection,
I think we have a right to examine her and see if she has
any independent recollection she paid Lee for the money he
advanced for the company.
The Court: She said she had known of such transactions.
Mr. Messick: We were trying to find out from her what
was her recollection.
The Court: I will let you ask her again.
By Mr. Hammer: (continuing)
Q. Do you have any independent recollection of ever having
reimbursed Mr. Lee for any money that he paid out to Mr.
Lambert for services rendered Douglas Pearce's Corporation, when the truck had been stopped and held up at Winchester, Virginia, for overload Y
A. If Mr. Lee gave me the ticket for that, I paid
page 181 ~ him; if Mr. Lambert sent a bill, I sent him a check.
I don't remember that.
Q. Did you have a record of that transaction Y
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Mr. Earman: When did it happen Y

Q. Do you have any independent recollection of iU
A. No, sir, I don't just remember what took place there.
Q. Now to your knowledge, has Mr. Lee ever paid any
charges to the express company, COD packages, for COD
packages?
.Mr. Earman: She answered that. You have been over it
twice.
The Court: Go ahead.
A. Well, let me answer that question this way: Mr. Lee,
if he was in there and wasn't anyone else there, and there
was no money in the drawer, Mr. Lee would pay for things,
then he would tell me about it and I would pay him back.
As to each individual thing I paid Mr. Lee, I don't remember. All I remember, I was paying him a lot of money for
casings he bought; he told me about that or gave me a
bill.
The Court: Mr. Hammer is asking if you have any recollection of having paid Mr. Lee for advancements he claimed
to have made to defray freight or express charges?
page 182

r

A. I don't remember which ones or what individual things, I paid him, no, sir.

The Court: Then he asked you: if such payments had
been made, reimbursement had been made by you to Mr. Lee,
'vvhether or not there would have been any company records
to have supported it1
A. Yes, sir.
By Mr. Hammer: (continuing)
Q. What kind of records?
A. ,Tvould have been a ticket in the cash register, if I paid
cash; if by check, on the check stub.
··
Q. Do you have the check stubs f
A. I don't know what date you are talking about.
· Q. Check stubs prior to December 1955? TV ere thev destroyed in the fire 1
•
A. Yes.
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Q. All of them for those few months there?
A. Yes, sir, the check books were.
Q. In other words, all of your records were destroyed, is
that correct Y
A. The majority of them.
Q. Up to December 12th of that entire year?
A. December 12th Y
Q. December 23rd, I mean?
A. Yes.
page 183 r Q. So then, I believe you only had been in business, Mr. Pearce had been in business about a
year's time, is that correct?
A. Yes, that is right.
Q. And all your -records were destroyed, is that right?
A. Yes.
Q. Yet you were able to make up, on behalf of Douglas
Pearce, his income tax return?
A. Invoices and checks destroyed, that were filed 'way upstairs, were destroyed.
Q. Aren't those records necessary for the preparation of
those taxes Y
A. No, most of them had been posted.
Q. ''Most,'' but not all of them?
A. Yes, all of them up to that date.
Q. What date Y
A. Date of the fire.
Q. In other words. posted each day, the posting work completed every day before you go home?
A. Yes-some days, not.
Q. Sometimes, for one reason or another, they are not
posted.
page 184

r

Mr. Earman:

That is what she said.

Q. If nosted from these invoices, would you show '' Accounts R.eceivable," or something? For instance, if you
had Howell's Auto Service, do you have an account set up
for them?
·
A. Who are they?
Q. H-o-w-e-1-1 's?
A. I don't remember them.
Q. And was there an account set up for Nash Sonoco?
A. Yes, I remember the name.
Q. And you would have accounts set up to show exactly
what he got, in your books?
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A. If it was charged, a charge account.
Q. If it was charged and put on there and paid for, wouldn't
you show where the money was received on your books and
they paid iU
A. Only on charge accounts. I wouldn't have a cash
account.
Q. So if a cash account, would be no record, would there,
as to who made the payment, is that correct7
A. (No reply).
Q; If Spotlight Amoco came up there and wanted to buy a
tire and paid you cash, there would be no record
page 185 r of it 7
A. Yes, would be a ticket made at the time ;
those tickets were the ones destroyed; check books were
destroyed. I don't run each individual ticket on the books.
They are grouped as ''Cash'' and ''Charged'' and '' Received on Account.''
Q. But this was a cash sale 7
A. It would be in the group of " Cash Sales. "
Q. But would be no list where it came from, or anything
else7
A. I would have a ticket.
Q. After you got your Cash Bales in-7
A. (Interrupting) I don't throw the tickets away.
Q. You continue to keep those tickets 7
A. Yes.
Q. And when you looked, it was through '' Cash, Charge
or Receivables 7''
A. All of them.
Q. For that entire period of time Y
A. Yes.
. Q. Now how long did it take you to look through these
tickets, these months 7
A. I don't remember.
Q. Well. approximately?
A. I don't remember, approximately.
page 186 ~ Q. By the way, you were down there the night
Mr. Lee was called in 7
A. Yes.
Q. Mr. Pearce had called you down for some purposeY
A. He didn't ''call" me. I left early Saturday and came
back on .Sunday approximately 6:00 o'clock. The tires hadn't
been billed for the routemen, for the next day.
Q. And you and Mr. Pearce discussed this before Mr. Lee
came inf
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A. When he came in he told me he was going to call Mr.
Lee and tell him he didn't want him working there any more.
Q. When Mr. Lee was working there, you said he had a
right to go in the cash register and make change, and everything like that Y
A. Yes.
Q. And he h~d the right to sell tires at retail and wholesale,
didn't heY He had authority from Mr. Pea-rce to do tp.aU
A. To Mr. Pearce's customers. He didn't have a right
to sell tires to anyone he pleased. There was a price established for people.
Q. He sold to someone working over at Gardpage 187 ~ ner 's Chevrolet Y
A. He could sell those people working for
Gardner's Chevrolet, sell at wholesale.
Q. Selling direct to them Y
A. Could have.
Q. How was that handled on the books Y
A. Either written to "Cash" or billed to Gardner Chevrolet.
Q. Why billed to Gardner Chevrolet Y
A. Because the employee was from Gardner Chevrolet and
that was who was getting the tires and the employees were
buying for their own use on their own cars.
Q. Supposing they paid cash for it, how did you bill it
out?
·
A. Wholesale, billed to Gardner Chevrolet, and mark it
''Cash.''
Q. Who had authority to sell at wholesale?
A. Dealing with Gardner Chevrolet, sell tires for their
own cars at wholesale.
Q. You don't know what the understanding was between
Mr. Pearr>e arnl Mr. Lee? You weren't present when he
emnloved Mr. Lee, vou weren't present?
A. I don't ~1ess I was.
Q. And you didn't hear what Mr. Pearce told
pa!!'e 188 ~ Mr. Lee, or anything elseY
A. No, sir.
Q. But vou knew that Mr. Lee had sold numerous tires
around and had them billed out to di:ff!erent stations and
garaµ-es, didn't you Y
A. No. sir, because at that time Mr. Pearce was not doing
any business around here with stations or anything else very
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much; most all Mr. Pearce's business was handled outside
of the City or even outside of the County.
Q. Well how many tires do you handle and post in the
course of a day?
A. I don't know, they vary.
Q. Roughly?
A. Depends altogether on how many the route-men had;
very few I would make a ticket on in the office if someone
come in and buy, or something of that sort. His business is
wholesale.
Q. Approximately how many? You were there in the bookkeeping and posting all this?
A. In a day's time?
Q. Yes?
A. I wouldn't knov\' any exact figure to say.
· Q. Can you give us any idea 1 Was it more
page 189 ~ than one 1
A. Yes.
Q. And less than 100, 1,000?
A. Yes.
Q. Somewhere between those :figures, you must be able to
give an estimate? Can you give it to the jury?
A. I don't remember; his business changed, volume picked
up; from 50 to 100 I would say.
Q. A dayf
A. Yes.
Q. Mr. Lee was also one of your route-men?
A. At one time he was.
Q. And as you say, he would leave, take his tires along
with him and sell them on his route, is that correct?
A. The tires were billed to him from the office ; he took
the billing and collected.
Q. He had authority to sell tires off the truck along the
route, at wholesale or retail price f
A. No, sir.
Q. That wasn't done?
A. No, sir, he didn't have the right to do that.
Q. Was it done, whether he had the right or not?
A. No, sir.
Q. What did he do?
page 190 ~ A. He went out and picked up tires at stations
or automobile dealers and brought them in to
have them recapped and wrote the list and took orders, and
if we could fill them we filled them and I made the billings.
Q. And he made the deliveries?
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A. Yes.
Q. Now when Mr. Pearce was away, I believe your duties
were concerned with the office work, is that correct?
A. Well yes, primarily that.
Q·. In other words, you were hired strictly as an office
secretary and bookkeeper Y
.,
A. Well mostly that, yes.
Q. Then when Mr. Pearce was away or out of town, then
who took his place to ove·rsee operations of the business 1
A. I, mostly, attended to that, if anything to be seen to. I
had been there longer, certain things I knew.
Q. Have you ever sold any tireB?
A. Yes, I look on the price list and tell him what the price
would be; if he wants to buy; if he didn't, he doesn't have
to.
Q. And when you weren't there and Mr. Pearce wasn't
there, who took over the operation 1
A. I guess, if no one was there and Mr. Lee
page 191 r was there Mr. Lee co~ld do it.
Q. Who actually was in charge of the place
when you and Mr. Pearce were awayY
.
A. I don't think anybody was left in charge.
Q. You mean the business was left to run itself?
A. Employees saw to it.
Q. In other words, everybody had a right to go in the
cash register T
A. No, sir.
Q. Who did do that¥
A. Mr. Lee.
Q. He had the most authority in your absence?
A. Yes, I believe he would have the most.
Q. Why would it be that Mr. Lee, on various occasions,
would have to look in his pocket to take care of Mr. Pear.ce's
bills?
A. I suppose he wouldn't have had to. I mean, this thing
you bring up about the freight, whatever was brought in and
we weren't there to pay it, they could take it on back; he
didn't have to; that happens times now when there is no
one there and money isn't in the drawer to be paid, things
go back and come back and we take them up again. No one
has to use their own money.
page 192 r Q. YOU mean, a lot go back that didn't go back
when 1\fr. Lee was there T
A. No, I think Mr. Pearce is there.
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Q. I believe you said Mr. Pearce hasn't been coming up
there to your house.
That is all.
RE-DIRECT EXAMINATION.
By Mr. E,arman:
Q. At the time Mr. Lee was discharged, was the Douglas
Pearce, Incorporated, indebted to Mr. Lee for anything?
A. No, sir.
Q. Did he make any claim for any amount due him?
A. No, sir.
Q. And has he since?
A. No, sir.
Mr. Earman: Thank you.
RE-CROSS EXAMINATION.
By Mr. Hammer:
Q. Is Mr. Pearce mistaken when he testified he was indebted to him?
A. In the matter of something he owes, like he
page 193 ~ paid for him, was nothing between the two of
them.
Q. What about salaries?
A. No salary was due Mr. Lee.
Q. If Mr. Pearce testified there was-?
Mr. Earman:
mentative.

(Interrupting) I object to that as argu-

Q. How do you reconcile the fact that Mr. Pearce said
there was salary due Mr. Lee¥

Mr. Pearce: I didn't say Lee was due anything.
Q. One more thing: have you ever paid Mr. Lee for the
money that he paid out to Mr. Mervin LamberU
A. I told you, sir, I didn't remember the definite ones.
If Billy Lee paid any money to Mr. Lambert I am sure he
turned the bill in and it was taken care of. Nothing was
said about the Lambert bill, I remember.
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Q. Were any tires sold to Mr. Lee for his car?
A. Yes.
Q. Do you recall when that was done?
A. No, sir.
Q. Do you have any re.collection?
A. No, sir.
Mr. Hammer: That is all.
(Witness excused).
page 194

~

The Court: We will now take a 10-minute recess.

Recess.
The Court: Call your next witness, Counsel.
Mr. Blatt: If the Court please, during the interrogation
of the last witness, there was some effort to cast reflection
on her credibility, an attempt apparently to show some relationship between the Prosecuting Witness and Miss Huffman, which the questioning did not bear out; that is, the
only thing the testimony showed: out of the normal duties
with respect to an employee, was for "business reasons"
Mr. Pearce has gone up there from time to time, which can be
expected.
Therefore I move the Court to strike that whole line of
testimony as falling far short of that required to cast reflection on the witness and I think the jury should be instructed to disregard those questions and answers, which
didn't reveal any bias or prejudice.
Mr. Hammer: The jury can give it whatever weightThe Court: (Interrupting) I don't think there is any
evidence showing relationship or interest sufficient to discredit a witness; that is rarely sufficient to discredit a witness, all those matters about acquaintanceship between
parties, degree of acquaintance, relationship busipage 195 ~ ness or social. All those matters are proper to
be considered by the jury in passing on the weight
of the testimony, not necessarily to reject as being entirely
incredible certain testimony of a witness and of course, as has
been brought out on the examination here, there is no evidence to cast any reflection on the witness in the sense of
immoral relationship or anything of that kind, and I am sure
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the jury won't attach any such significance as that to it,
but they are certainly entitled to know the parties are acquainted, associate, how they are related in a business way
and so on : all those are pr:oper to be weighed.
Your request denied. Motion denied.
Mr. Messick: Any question of affection seems to be the brain-child of the Special Prosecutor. That is the impression
it made on him.
BILLY GUM,
called as a witness on behalf of the Commonwealth, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Blatt:
Q. Please state your name 7
A. Billy Gum.
Q. How old are you 7
page 196 r ·A. 23.
.
Q. Where do you live 7
A. I live at Mount Crawford.
Q. Where are you employed?
A. Douglas Pearce's.
Q. Were you employed by Douglas Pearce, Incurporated
during the time Billy Lee was employed there f
A. Yes, sir. Most of the time, yes.
Q. Do you recall when Billy Lee was discharged from the
employment of Douglas Pearce 7
A. You mean-?
Q. (Interrupting) Not the date. Do you recall the occasion?
A. Well, I don't know what you mean f
Q. Do you remember him being fired!
A. Yes, about the time I think.
Q. I am not asking you about the time. Do you remember
when he was fi:red 7
A. Yes, sir.
Q. Did you and Mr. Lee, prior to that time, ever have any
conversation concerning selling tires outside the regular
course of business of Mr. Pearce 1
A. No.
Q. Do you understand my question 1
page 197 r A. Ask me again.
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Mr. Messick: He has answered your question, so he must
understand it.

Q. Did you and Billy Lee ever have any conversation between the two of you about selling Mr. Pearce's tires¥
Mr. Hammer: The witness answered that identical question. He said ''No.''
The Court : He asked if he understood the question and the
witness said '' Give it to me, again'' or something like that.
A. I mean, we discussed it, after he was fired or anything¥
Q. No. I am asking, before he was fired?
A. One morning Billy Lee said to me: "Let's sell some
tires." I said ""\Vhat do you mean?'' He said: "Well, he
needed money.''
Q. What did he need money for?
A. His wife was pregnant, had to go to the Hospital and he
needed money.
Q. Go ahead and relate the conversation?
A. I said "I don't want to do like that. I wouldn't do
like that." That is all he said, about.
Q. Where did that conversation take place?
page 198 ~ A. In the building, where it burnt out over
there. ·
Q. That was before the building burnt out?
A. Yes.
Q. Was there anything in the conversation relating to
what was supposed to be done with the money, selling tires?
A. Split the money. He would get the tires; I would sell
them; we would split the money.
l\fr. Blatt: That is all.

CROSS EXAMINATION.
Bv Mr. Messick:
·Q. Let me see, Mr. Gum. Was that before Christmas or
after Christmas?
A. It was after Christmas, I think.
Q. After Christmas¥
A. Yes.
Q. Well, if it was after Christmas, that would be beyond
the 25th day of December 1955 then, wouldn't it?
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A. Well, I wouldn't swear-I mean, I know it was late fall
or early winter some time. I don't remember the time,
exactly.
Q. It was late fall or early winter, some time?
A. Yes.
Q. Who had charge of the money around the
page 199 r Pearce Company?
A. Who had charge of the money T
Q. YesT
A. What money do you mean 1
Q·. The money the company had T
A. I guess Mr. Pearce had charge of the money.
Q. Well let's see about that. Now who made the change
around there, who went in the cash register, who went in
the safe?
A. I don't know about that because I run a ·route. I wasn't
around the place of the day.
Q. Who was around there during the day?
A. Well, I know Billy Lee was there; other workers around
there. I couldn't swear anybody was there all day. I was in
Washington, Alexandria, around there all day.
Q. What were you doing, selling tires?
A. Picking up and delivering tires.
Q. Billy was selling tires, too?
A. I don't know. For my part, I couldn't swear he did.
I never seen him.
Q. He was on a route, too?
A. Yes, he run a route there for awhile.
Q. And he had a right to go in the cash register
page 200 r or safe any time he wanted to, didn't he?
A. Not that I know about.
Q. It has been testified here to that effect, he did have.
If he wanted to steal anything, if he could go in and out of
the cash register he could do it, couldn't he?
Mr. Blatt: I object to that question. This man says he
has no knowledge; just because somebody else testifies he
could go in and out of the cash register, no way this man
could respond; if he wanted to steal anything, he had the
opportunity. This man says he wasn't there in the daytime.
The Court: I think the question is a matter of argument,
anyhow.
Mr. Messick: I say argumentative, but a logical deduction
to draw.
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By Mr. Messick: (continuing)
Q. Billy Lee was selling tires, wasn't he?
A. He was selling tires on the route, yes ; he bad to if he
was on a route.
Q. And he was selling tires ··when he was around the
place?
A. I guess he did, if somebody came in and wanted a tire.
I don't know. I wasn't there, like I said.
Q. He didn't need you to help him sell any
page 201 r tires 1
A. I don't know why he needed; just made that
suJZgestion, I told you.
Q. He just asked you to sell them and you all divide the
moneyY
A. Yes.
Q. Where was be going to get the tires from 1
A. I don't know where be was g-oing to get them from:
Mr. Pearce's place. I don't know bow.
Q. Did he tell you he was going to get them from Mr.
Pearce's?
A. There at Pearce's place; said sell recap tires.
Q. He didn't have to get them at Pearce's place?
A. I would pretty ·well say he bad to.
Q. He could have bought them, himself, and bad you
sell them?
A. If he bought them, I would sell them, and he would
split the profits with me.
Q. He could buy them for $5.00?
A. Just what he needed for himself, supposed to be, for
$5.00.
Q. Did you ever buy any for yourself1
A. Yes.
Q. Well, how did you pay for them T
page 202 r A. ,Vell, if I had the money, I paid cash for
them right there; if I didn't, paid for them later.
Q. Who dicl you pay for them T
A. Mr. Pearce, or Kathleen.
Q. Did you ever pay Billy Lee T
A. No, sir.
Q. Did they give you a bill of sale for them T
A. Yes, every time I bought tires gave me a copy. 6:70
I always used; they made a note, if they made records, wrote
records.
Q. You quit up there at Pearce's, didn't you Y
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A. I have quit twice up there.
Q. And when Billy Lee lost his job, you quit, too, didn't
you?
A. I never "quit"-I think Billy Lee was fired on Saturday
or Sunday, something like that-I quit on Monday morning.
:
Q. Well, what did you do Y
A. I bought me a truck to haul gravel for awhile.
Q. What did Billy Lee do?
. A. Right after that, I don't know what he did for awhile.
Q. Did you help him get jobs?
page 203 ~ A. He was out at Betts Quarry, worked out
there where I hauled from. ·
· Q. Did you help him?
A. A man out there asked if I knew Billy Lee, said '' Does
he work?" I said "Yes, he worked," which I think he
did.
Q. You got him the job?
A. I don't think I got him the job. The man asked if I
knew him.
Q. You told him he was a good worker?
A. '' As far as I knew Billy Lee worked good.''
Q. When did you go back and work for Mr. Pearce?
A. Let's see. Last April, I think it was, not this past
April, April a year ago.
Q. April 1946 then Y
A. April-be "1956."
Q. 1956. April 1956 you went back to work for him?
A. Yes.
·Q. But you quit on the 13th of February then, didn't
you?
A. I don't know what. day it was.
Q. You quit the day after Billy Lee quit?
A. I don't know what day it was I quit.
·
Q. Who have you talked to about this matter?
page 204 ~ A. Who have I talked to about this matter?
Q. Yes?
A. Nobody.
Q. You never told anybody what Billy Lee said to you Y·.
A. No, I told Harry Blatt I always liked Billy Lee; I am
100 per cent for Billy Lee. All I am here for is to tell what
he told to me.
Q. You never discussed this matter with anybody?
A. No, sir.
Q. You never told a living soul?
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A. No.
Q. You never discussed it with· anybody m this courtroom!
A. No.
Q. This is the first time you have ever said anything about
it, from the witness stand 1
A. vVhat you are getting at-yes.
Q. That is the first time you have mentioned it.

Stand aside.

· RE-DIRECT EXAMINATION.
By Mr. Blatt:
Q. Did you testify before in the other trial?
A. Yes.
page 205 ( Q. YOU talked to me about this, didn't you Y
Mr. Messick:

I object as leading.

Q. Did you talk to me about this 1
A. I talked to you in court.
Q. Just at the entrance of court?
A. Yes.
Q. Did you ever tell Mr. Pearce what you knew about iU
A. Well, after~well, I told him, I mean what I knowed
about it, that is all, just what I knew, what I told you.
Q; Did anybody tell you what to say or what not to say?
A. No. Mr. Pearce, the only thing he ever told me, to tell
the truth what I knowed about it.
Mr. Blatt: That is all.

RE-CROSS EXAl\HNATION.
· By Mr. Messick:
Q. You told us you never discussed it with anybody. When
did you discuss it with Mr. Pearce?
A. When Mr. Pearce hired me back, when he hired me
back he said "You will still be with us, be summoned?" and
· he said '' the only thing you will be expected to do is to tell
the truth:"
Q. After he hired you back, why did he tell you you would
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be summoned as a witness?
A. I was done summoned before he hired me
back.
Q. Why did he summon you if you · never talked about

page 206

itT

~

A. He came over to my house; I told him what I knew.
Q. When did you tell him that?
A. Not too long before I quit, Saturday night before I
quit I told him, myself, what I knew about it.
Q. Saturday night before you quit you talked to Mr.
Pearce and told him what you knew about iU
A. Yes.
Q. Then why did you tell this jury you had never told
anybody about it and never discussed with anybody about
iU
A. I told him what I knowed about it; outside that, him
going out selling tires, I never discussed whether he had or
hadn't done anything like that.
·
Q. Then why did you up and quit on the 13th?
A. I don't know why I did. I quit once before. I don't
know why I quit then. I don't know why-like anybody
else, like anybody else quits a job, just gets tired of it and
quits.
Q. Well, if Billy was such a fine fellow, such a good friend
of yours, why were you going to Mr. Pearce and telling Mr.
Pearce anything about him?
A. Well, he knew I knew something. I mean,
page 207 ~ I just told him what I knew about it.
Q. How did he know that you lmew something?
A. I don't know: I mean, just from other workers, I
guess.
·Q. Did you talk to other workers about it?
A. No.
Q. Well, how could Mr. Pearce know that you knew something?
A. I don't know how he knew it, or about the rest, or
anything.
Q. Well, did he know what you told him be.fore, what you
knew before you told him?
A. No, I don't guess.
Q. Had you discussed it with anybody else?
A. No, sir.
Q. Not a living soul?
A. No.
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Q. Did anybody overhear your conversation between you
and Billy Lee?
A. No, sir, not that I know of.
Q. Was it, the conversation in the daytime or night-time Y
A. Early one morning.
page 208 r Q. Well, summer or winter?
A. Like I said, about the late fall or early
winter, sometime in there.
Q. Late fall or early winter?
A. Yes.
Q. Was it before the first of November?
A. I don't remember when it was. I know it was .along in
the fall, like I said late fall or early winter, sometime in
there.
Q. Was it before or after Thanksgiving?
A. I don't know.
Q. You told us a little while ago it was after Christmas?
Mr. Earman: This will go on forever. I think the witness
has answered as best he can. I don't see any use wrangling
with him.
Mr. Messick: I am not wrangling but trying to find out
when it was.
Mr. E,arman: He said late fall or early winter.
The Court: Objection overruled.
By Mr. Messick: (continuing)
Q. You told us, first, it was after Christmas?
A. I said late fall or early winter, sometime.
page 209 r Q. Did you tell the jury, when I first asked
you-?
A. (Interrupting) Well, I think it was after Christmas, I
said at first.
Q. Vv as anybody present when you had the conversation?
A. No, sir.
Q. Did anybody overhear the conversation 1
A. Not that I know of, no.
Q. The alleged conversation between you and Billy Lee.
Did you ever, prior to the 11th day of February 1956, tell
anybody about the conversation that you claim that you had
with Billy Lee?
A. 11th day of February? Was that on that Saturday
night?
Q. Yes?
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A. I told Mr. Pearce what I knew about it.
Q. Had you ever told anybody anything about it prior to
that time!
A. Up until that time!
Q. Yes!
A. No.
Q. You had never mentioned it to a living soul I
A. No.
Q. Then how did Mr. Pearce know of your conpage 210 r versation with Billy Lee and what it was about I
You said he knew it I
A. He just came over that night, just like I said; I mean,
maybe a time or two before I mentioned something about
the things he told me and he told me he fired Billy Lee, and
asked me if I didn't know anything or if he hadn't, you know,
ever said anything to me, so I just up and told him what I
knew, right there.
Q. Wait a minute. What was it you told this jury a time
or two before, that you had said something!
A. I don't know whether I had or not, I hadn't to Pearce.
Q. Why did you swear to this jury, Mr. Gum, that you
hadn't mentioned to a living soul the conversation you had
with Billy Lee, from the day up until the Saturday night,
February 11th-talking to Mr. Pearce I
A. What I told here, what he told me that morning, I told
Mr. Pearce that Saturday night. I couldn't swear it was
the 11th day; I know it was Saturday night.
Q. You know it was the 11th. Billy Lee was discharged
on the 12th of February of 1956. Now from the moment he
told you, on the 11th of February you talked to him, had you
ever mentioned it to a living souU
A. Repeat your question I
page 211 r Q. Had you ever mentioned to a soul the conversation you had with Billy Lee from the
moment you had it up until the 11th day of February 1956,
Saturday night February 11th, 19561
·
A. No, sir.
·
Mr. Messick: Stand aside. ·

RE-RE-DIRECT EXAMINATION.
By Mr. Blatt:
Q. Do you have any ill-will or bad feeling towards Billy
Lee!
.
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David Norwood Lilly.
·-.A. No, sir.
Q. Do you have any reason to come in here and make a false
statement against him?
A. No, sir.

Mr. Blatt: That is all.
(Witness excused).
DAVID NORW"OOD LILLY,
called as a witness on behalf of the Commonwealth, being
first duly sworn testified as follows:
DIRECT EXAMINATION.
By Mr. Blatt:
Q. What is your name?
A. David Norwood Lilly,
Q. Where do you live, Mr. Lilly?
A. Dayton, Route 2.
page 212 ~ Q. How old are you?
A. 31.
Q. Where do you work?
A. Triangle Products.
Q. Where did you work about the first of November 1955?
A. I worked for Mr. Pearce.
Q. Did Mr. Lee work there at that time?
A. He did.
.
Q. About that time, around the first day of November 1955,
did you have occasion to look around that place- for some
tires being recapped for William H. King?·
A. I did. Mr. King asked me to look for them.
Q. "To look for them?" What do you mean?
A. He said his tires were sent up to be capped that day;
he asked me to look them up and see they got a good job on
them.
Q. Did you look for such tires?
A. I did.
Q. And did you find any tires in the name of William H.
King¥
A. I did not, no.
Q. How many times did you look, to make sure
page 213 ~ you hadn't missed the tires?
A. I come back from lunch, looked for them the
day Mr. King asked me; later in the evening I looked for
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them again, also went to the Office and asked the office girl
if she knew anything about their whereaboutsMr. Hammer: (Interrupting) I object.
The Court: Sustained.
Q. After that, what did you do?
A. I just dropped it, at that time,
Mr. Blatt: That is all.
CROSS EXAMINATION.
By Mr. Hammer:
Q·. As I understand, you worked there at the same time
Billy Lee worked there?
A. Yes.
Q'. What authority did Billy Lee have for the sale of
tires?
A. He was in charge of selling, so far as I know, when Mr.
Pearce was gone and also when Mr. Pearce was there he taken
c~re of selling and taking in. I looked more after recappmg.
Q. In other words, Mr. Lee was in authority?
A. In sales.
Q. Can you tell the jury whether or not he had
page 214 ~ authority to sell tires at wholesale and· retail?
A. He did.
Q. Did he have the right to determine who he was going
to sell those tires to, at what price, and make adjustments?
A. He was supposed to know the dealers and who to sell
to.
Q. And he had a right to sell at wholesale and retail, as he
chose?
A. He did.
Q. And you heard Mr. Pearce say, time and again, he wa.s
in complete charge?
A. Yes. I know he was in charge of sales.
Q. And who actually did all the recapping and looking
after the business out of the office, out where the tires were
recapped and sold?
A. Who, in charge of selling T
Q. Yes?
A. Mr. Lee was in charge of selling.
Q. Will you tell this jury whether or not that you know
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David Norwood Lilly.
Mr. Lee had the power to sell to John Jones, John ,Smith or
anyone else at wholesale prices, as well as retail?
A. He was supposed to know his dealers, who to sell them
to; he had authority to sell them.
page 215 r Q. Authority to sell at any rate, under any
condition, so he made money for Mr. Pearce?
A. No, supposed to be a dealer, not sell to anyone.
Q. Did. he have authority to sell, say, a tire to John Jones
and Bill ,Smith through Gardner ChevroleU
A. No, sir.
Q. Do you know whether or not any of the employees of
Gardner Chevrolet bought tires?
A. I don't know about that.
Q. Do you know how they were billed to them?
A. No, sir. That is beyond myQ. (Interrupting) Do you know who had charge of the
cash register and safe in the office?
A. Mr. Pearce and the office girl, Kathleen, and Billy Lee
looked after that.
Q. Have you ever seen Billy Lee reach down in his own
pocket and pay for shipments, COD shipments?
A. Yes. In the early morning, after everything was
straightened out, they didn't leave much money in the box.
Q. And he has reached in his own pocket and paid for
itf
A. Yes. I have seen him do that.
Q. Were you there when a truck was rented
page 216 r from Marvin Lambert for the purpose of going
to Winchester and pick up some tires on a truck
because Mr. Pearce's truck had been stopped for being
overloaded?
A. I don't believe overloaded.
Q. Or too wide 1
A. Too wide, sprung out.
Q. -Y'vere you there at that time?
A. Yes.
Q. Do you know who paid that bill?
A. No, sir.
Q. Do you know whether or not there was any trouble over
that bill?
A. No, sir, I didn't have nothing to do with that. I don't
know anything about that.
Q. "\Yas Mr. Pearce around up there most of the time when
l\Tr. Lee was there selling?
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David Norivood Lilly.
A. He was there part of the time, not all the time. I
mean, he had business away, I mean he was gone q_uite a bit of
the time. He aimed to be around there a little bit every
day.
Q. But he was gone a good portion of the timef
A. Sometimes business would take him away for a day, not
often over a day.
page 217 r Q. And while he was away he left the business
in complete charge of Billy Lee, to sell at wholesale as Lee saw :fit 1
A. Between Lee and Kathleen Huffman, the office girl,
they was in charge of the whole thing.
Mr. Hammer: That is all.
RE-DIRECT EXAMINATION.
By Mr. Blatt:
Q. Did Mr. Lee have authority to sell Mr. Pearce's tires
and keep the money t
A. I wouldn't think so.
Mr. Blatt: That is all.
RE-CROSS EXAMINATION.
By M·r. Hammer:
Q. ·To your knowledge, has Mr. Lee sold Mr. Pearce's
tires and kept the money 7
A. Not that I know of.
Q. By the way, you said you looked for Mr. King's tires
up theref
A. Yes.
Q. Did Mr. King talk to you!
A. Yes.
page 218 r Q. Was Mr. Lee working there at the time!
A. No, sir.
Q. Nobody was trying to conceal anything from you f
A. He said the tires were up there being processed, being
capped. I was more or less in charge of capping. I went
.back and looked for them and couldn't find them. I goes
to the office girl and asked her if she had seen them : she
hadn't.
Q. Did you ever talk to Mr. Lee about it?
A. No, I don't believe I mentioned anything to Mr. Lee.
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David Norwood Lilly.
Q. The tires could have been there and you wouldn't have
seen them?
A. I would have seen them if they had. come through with
Mr. King's name on them. I dropped it at that. They could
have been there, before or afterwards.

Mr. Hammer: That is all.
( Witness excused).
Mr. Earman: The Commonwealth rests, Your Honor.
The Court: I am in some state of concern as to what plan
to make about the conclusion of the case.
Mr. Baltt: • * • They have some 15 witnesses. It might
be better to set the case do"'7Il on a day we can finish it. * • *
( Further discussion).

r

The Court: * * * So I expect everybody concHrned would prefer, rather than have a night
session, to adjourn over to a day in the first week in June,
which is not a very happy thought but I don't see any
other way to avoid it.

page 219

(Further discussion).
The Court: Tuesday, the 4th, is that agreeable to everybody 1 I guess it will have to be, so the Court will declare
the case to stand at recess until Tuesday, the 4th day of
June.
So in the meantime, the members of the jury will be at
liberty and the Court enjoins you Gentlemen on being extremely cauticus, to refrain from discussing the case on
trial, to carefully avoid any discussion with others or any
discussion in your presence, or any exposure to any kind of
outside influence.
So we will reconvene Tuesday morning, June 4th, at 9 :30
o'clock.
Mr. Hammer : I think the witnesses should be recognized.
The Court: I want all witnesses within the hearing of the
Court, that is except such witnesses as have been excused,
to understand the conclusion of the case on trial will have
to be delayed by reason of other matters, the Court has other
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engagements elsewhere all next week, and the
of the trial of this case will be deferred until Tuesday, the 4th day of June. In
other words, the trial of the case will be in recess, in a state
of adjournment until the 4th day of June, at half past 9 :00
o'clock and all witnesses who are in attendance under summons on behalf of the accused will report back at that time,
without any further summons or any further order than your
present summons.
That is the direction of the Court and with that you will
be excused.
Court is now adjourned until Tuesday morning, the 4th day
of June at 9 :30 o'clock.
page 220

t resumption

(Adjournment).
Tuesday morning, June 4, 1957, 9 :30 o'clock.
THE, FOLLOvVING PROCEEDINGS were had in Judge's
Chambers, out of the hearing of the jury:The Court: All right, Counsel, you may proc(iled.
Mr. Messick: Under ou:r previous line of thought, we
would like to move to strike the evidence of the C'ommonwealth on the ground that the Statute that the
page 221 r Commonwealth elected to prosecute under the
evidence does not support the charge under that
Section of the Code, the Larceny Section.
w·e realize Your Honor took the position that they did not
have to elect and it is our view that they did and since they
did elect, the elements of petty larceny are not established
in this case.
That is our first motion.
Mr. Earman: The Court bas ruled that no election is required in the warrant since the warrant set forth in detail
the charge and of course the charge is embezzlement and we
feel there is ample evidence here to sustain the charge.
Mr. Blatt: * * * Their motion is based upon a prosecution for larceny and this is not a prosecution for larceny
except insofar as the Statute decla'res embezzlement to be
larceny.
The Court: I believe it was made pretty plain at the
time the motion was made, to require the prosecution to
elect under which Statute they would rest their case, or base
the prosecution, that on further consideration the Court
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reached the conclusion that its first ruling was ill and hastily
considered for on further and more mature consideration
the Court was of opinion the .Statute under which the motion
to elect was made was clearly designed to apply
. page 222 r only on an indictment for the general offense of
larceny and to avoid being taken by surprise you
could compel the prosecution to state whether they were
actually prosecuting for embezzlement or for a pure case
of larceny. But here the warrant as drawn is plainly an
indictment for embezzlement rather than the general charge
of larceny; and
The Court, on reconsideration, took the view its former
ruling was erroneous and that the prosecution was not compelled to elect, on the theory no election was in order and
case has been handled as an ordinary indictment for embezzlement.
For that reason, the present motion to strike the evidence is denied.
Mr. Messick : We except to the ruling of the Court for
the reasons stated.
Mr. Messick:

Now we have a further motion:

That the Court strike from the record all of the evidence
of any alleged '' second offense.''
It is our position that the Statute relating to second off ens es applies only to offenses of petty larceny and has no
application to the embezzlement statute.
The Court: The Court appreciates your point taken there
but in the light of the fact the offense of empage 223 r bezzlement was made by Statute to constitute
larceny, and the underlying reason for the graduated increase in the punishment for second offense is
based on the fact that the two offenses involve similar
culpability-and involve moral turpitude-they are like, kindred offenses, even though they may be identified technically
by different names. Of course after the Statute has made
embezzlement larceny, they are identified by the same name.
I don't think that motion is well founded and it will be
denied. I think that point has already been made somewhere
in the record, and I think the Court ruled to that · effect.
Mr. Messick: I believe we objected to the evidence. Now,
we are saving our point.
As Your Honor has overruled our motion, we except.
* * * We are entitled to have the Commonwealth to elect
under what Statute they seek conviction and to prosecute.
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• * * In other words, they can't say in one breath it is larceny,
· and in the next breath say it is embezzlement, and then ask
for a second conviction for petty larceny.
(Further argument).
The Court: The Court can't favorably entertain the
motion for reasons already expressed. I think the two crimes
are closely associated; if anything, the offense
page 224 r of embezzlement is of greater gravity than the
crime of larceny.
Mr. Messick: All right. We except, sir.
The Court : Are there any other motions?
Mr. Messick: We have got this in the record before :
that was, on the question of the fact he had been acquitted
of the '' second offense'' by virtue of the fact the punishment
imposed had to be imposed under another Statute and not
under the, Statute for "second offense."
The Court: The Court thinks that same point was previously raised and ruled upon.
The Court took the view, and adheres to the view, that the
trial here is de nova and that the case would proceed as
though it had originated in this court and taking appeal
was to make a nullity of the judgment of the County Court.
So the last point made in the last objection is likewise
overruled.
Mr. Messick: To which we except.
Thereupon at 10 :25 o'clock a. m., the following proceedings were had in the courtroom, with all parties present and
the jury in the box :
The Court : Are you ready to proceed, Counsel?
page 225 r Mr. Hammer: Yes, sir.
The Oourt: Then call your first witness.
Mr. Messick: We will call S. H. Raines.
Mr. Earman: Before going into the testimony of this
witness, we think the Court should rule on the admissibility
of the evidence objected to and they were admonished by
the Court it was not to be brought before the jury.
Mr. Blatt: * * * I have some authorities I would like
to submit to the Court which I think are conclusive on the
admissibility of certain evidence they are attempting to
establish by this witness.
Mr. Hammer: I understood. by the Court's injunction,
we could proceed up to a certain point.
The Court: Let's proceed with the examination and let
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the objection be interposed at the proper time. It is impossible to anticipate every conceivable objection that will
come up in the course of a trial.
Mr. Blatt: * * * Of course this man's position is known
to the Commonwealth and the objection to his testimony is
perfectly apparent to Counsel, and I think that what he
would say would be so prejudicial the Commonwealth would
ask for a mistrial.
·
The Court: Do you want to be heard in Champage 226 ~ hers Y
Mr. Blatt: Yes, sir.
The Court: All right.
Thereupon the following proceedings were had in Chambers out of the hearing of the jury:
The Court : Proceed, Counsel.
Mr. Blatt: S. H. Raines, a State employee, member of the
State Police force, who administered the lie detector test to
this man, so it is apparent the only purpose in putting this
man on the stand is for him to state tha.t the defendant took
the test and the result of it which brings into issue the admissibility of a lie detector test.
We object, as we stated at the Bar of the Court, to the introduction of any evidence that the man took a lie detector
test, and whether any further testimony in introduced as to
what the result was, ·would be so prejudicial as to result in a
mistrial. We therefore object, and having stated to the
Court what this man will testify to~we know the only purpose of his testimony-we the ref ore object to his being called
to the stand for that purpose.
Mr. Earman: * * * We have been over that thoroughly and
the Court has already ruled on it.
The Court: My recollection is that when the matte·r was
somewhat casually discussed earlier, the Court inpage 227 ~ dica ted that any conduct could be shown on the
part of the accused that would tend to display
behavior consistent with innocence.
Mr. Earman: But this is purely self-serving, Your Honor.
The Court: (Continuing) And at that time I thought the
Court had indicated it ·would be admissible to let it be shown
in evidence that the accused had offered to subject himself
to a lie detector test.
I don't think the Court ruled any further than that.
I think the question of the admissibility of the result of
such a test, if one was taken, ·would be controlled by the
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authorities on the subject and I frankly admit that I have
not explored them and I am not aware of the holding of the
authorities on the admissibility of that type of evidence.
(Further argument).
Mr. Earman: I think the defendant should he bound by
his stipulation, that was part of the agreement not to bring
it out in the evidence under any circumstances, or attempt
to bring it in.
(Further argument).
The ,Court: It was the Court's voiced ruling heretofore
and the Court is still so inclined, that if it is legally admissible, the fact that the accused at one time inpage 228 r dicated it would not be put in evidence regardless,
·
I don't think could be binding, a binding commitment to deprive him of a meritorious defense that he
might in reality have under conceivable circumstances, in
unwittingly agreeing to have it excluded from evidence.
However, it has some persuasive effect, in considering the
whole question, but the Court is ready to entertain your
further comments on the admissibility of it and particularly
with respect to supporting authorities that recognize the
admissibility of such evidence.
Mr. Messick: All right, Your Honor.
As I understand, at the preliminary hearing, or hearing
before the Trial Justice, that the Trial Justice indicated he
would have liked for Billy Lee to take a lie detector test,
and also that Mr. Pearce and Miss Huffman likewise submit
to the test, and Mr. Lee voluntarily agreed to it and here is
a letter the Commonwealth gave him, under date of November
15, 1956, which we would like to file as an Exhibit in this
record; copy of a letter, November 15, 1956, written by Mr.
· Earman to Captain Williams, Culpeper, Virginia, and the
reply of Captain Williams of November 15th.
Mr. Blatt: vV e object to them being offered as "Exhibits."
E,xhibits are matters introduced before the jury.
page 229 r I don't want those letters shown to the jury; they
may be shown to the Court.
Mr. Messick: I am showing them to the Court.
Mr. Blatt: But they are not "Exhibits."
Mr. Messick: They certanily are Exhibits as far as my
motion is concerned. We can call them '' Motion Exhibits
1 and 2,'' then.
The Court: They can be ma:rked for identification as
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tendered by you, to be tendered as evidence in the case and
the Court will rule on the admissibility of them, but they are
still in the record, but not going before the jury.
Mr. Messick: I am not asking that they go before the
Jury.
Motion Exhibits (Defendant's) 1 to 4 inclusive, marked
for identification, the letters last above referred to.
Mr. Messick: I think the evidence is clearly admissible
under the Orange and Farrell Cases in Virginia. It depends
upon the circumstances. It is a question, not as to the admissibility but as to the weight of the evidence.
(Further argument).
The Court : It seems to me the Court has been rather
generous in affording Counsel opportunity to prepage 230 ~ sent an interesting matter, novel matter, as far as
this Court is concerned, but from the enlightenment received from the lucid arguments, it would seem to
me that the admissibility of it depends and turns entirely on
a showing that, first, that the test itself, the particular peculiar test that you are undertaking to rely on, is a scientific
test that is, today, generally accepted as a scientific determination of accuracy, and unless that showing has been made,
and that I believe is the effect of the decisions that have
been cited and notations and notes, that there being no showing of its general acceptability as a scientific test of accuracy,
they ought to be inadmissible and properly so; but it seems
to me opportunity should be afforded for the accused to show
and advisedly out of the presence of the jury, that the test
that was used here is such a test as is today generally received by scientists and law enforcement agencies as a scientific test of accuracy.
If that be shown, the Court is disposed to admit the result
of the test.
I am inclined to agree with the point made by Mr. Blatt, if
the result of the test is inadmissible it almost necessarily
follows the offer to take it is likewise inadmissible.
That was another hasty conclusion I first
page 231 ~ voiced.
Anyhow that puts us in a position of affording
the proponents of this evidence opportunity to establish the
acceptability of it.
I don't know how long that will take.
It is 25 minutes to 12 :00.

I
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8. H. Raines.
I expect the jury is getting a little bit restless, to say the
least.
(Further argument).
The Court: Can you use some other witness and use part
of the jury's recess period to hear evidence laying the foundation for the· admissibility of the evidence.
lvfr. Hammer: I don't see how we can.
Mr. Messick: Let the jury go to lunch now.
The Court: I suggest ·we recess until 1 :00 o'clock as far as
the jury is concerned.
Thereupon the jury was dismissed for the noon recess
and the following proceedings were continued in Judge's
Chambers:
The Court: You may call your witness.
S. H. RAINES,
called as a witness on behalf of the defendant herein, being
first duly sworn, testified as follows :
page 232. ~

DIRECT EXAMINATION.

By Mr. Messick:
Q. You are Mr. S. H. Raines?
A. That is right.
Q. Are you employed by the Commonwealth of Virginia?
A. Yes, sir.
Q. In what_ capacity?
A. I am Investigator with the Virginia State Police.
Q. Where are you located, Mr. Raines?
A. Culpeper, Virginia, 2nd Division Headquarters.
Q. Mr. Raines, are you the polygraph examiner for that
Division?
A. Yes, sir.
Q. 1 believe the polygraph ma.chine is also known as a lie
detector, is it not, sir?
A. That is right, sir.
Q. Does the State of Virginia have any polygraph machines?
A. Yes, sir.
Q. Is that a scientific device used by the law enforcement
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8. H. Raines.
officers for the examination of people, in order to ascertain the
truth?
A. Yes, sir.
page 233 ~ Q. Did you attend any school to learn the use
and operation of this machine?
A. I did.
Q. What school did you attend, sir¥
A. Keeler Institute, Chicago, Illinois.
Q. Is that Institute recognized as a school or institution
for the training in the use of this particular scientific device?
A. Yes, sir.
Q. Who paid your expenses to attend that school?
A. The Commonwealth of Virginia.
Q. How many polygraph machines does the Commonwealth
of Virginia have, to your knowledge?
A. Five.
Q. Where a:re they located?
A. One is located, 1st Division, Richmond, Virginia; one,
Culpeper, 2nd Division; one, Appomattox, 3rd Division; one,
,Yytheville, 4th; and one, Norfolk, 5th Division.
Q. Do you kno-w Mr. Steve Shelton¥
A. Yes, sir.
Q. What is Mr. Shelton's official position with the State of
Virginia?
A. He is also an Investigator, Virginia State Police.
Q. Is he known as the Chief Investigator for
page 234 ~ the State, as a whole, or Western part of the
State?
A. No, sir.
Q. Do you know where Mr. Shelton is, now?
A. Yes.
Q. "\Yhere is he¥
A. Chicago.
Q. Where?
A. At the Keeler Institute.
Q. Studying the use and operation of this machine?
A. That is right, sir.
Q. Is the polygraph machine that you use in use by the
la,v enforcement authorities of the various and sundry States
and is it also used by the Army and Navy and Federal
Agencies¥
A. YeR, sir.
Q. Is it in common usage, sir?
A. To my knowledge it is, yes, sir.
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8. H. Raines.
Q. .And you have been specially trained by the State of
Virginia to use and operate the scientific device?
A. Yes, sir.
Q. I will ask you to tell the Court whether or not the scientific device is recognized by the Commonwealth of Virginia,
law enforcement officers, Federal agencies, Army and Navy,
as being an accurate machine, or scientific device
page 235 ~ for the ascertainment of the truth?
A. Yes, sir. I would say that is true.
Q. Now Mr. Raines, to what extent has it been scientifically
determined that this polygraph machine is accurate or inaccurate?
A. Well, sir, I will have to elaborate a little on that. First
of all, 14 per cent of the people in the world are considered
unfit subjects, for physical reasons; so that would leave 86
per cent accuracy on the ove·rall average of the 86 per cent
of people considered to be fit subjects; that would be 1 per
cent error, that would be on my part as a polygraphic examiner on interpretative charts.
Q. As I understand you, it has been scientifically determined that 14 per cent of the people of the world are not fit
subjects for examination by polygraph machine?
A. That is right, sir.
Q. And you tell us that is due to physical causes?
A. Yes.
Q. Now what physical causes are there, sir?
A. I can name a few, possibly can't tell them all: dope addicts, chronic alcoholics, people with cardiac conditions, high
blood pressure, asthmatic conditions, so forth.
Q. Now that leaves 86 per cent of the people of the world.
Now what has it been determined, from a scientific
page 236 ~ standpoint, the use of this polygraph machine as
to the accuracy of 86 per cent of the people of the
world, that is: those that are physically fit?
A. There will be 85 per cent accuracy.
Q. And 1 per cent error?
A. Would be an error, in my judgment, on interpreting the
charts.
Q. As far as the machine is concerned then, it is 100 per
cent accurate?
A. So far as I am concerned, yes.
Q. And that is what is generally accepted and approved
by the law enforcement authorities and people who use it, is
that right, sir?
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A. Yes, sir.
Q. Now I will ask you if Mr. Billy Lee-?
Mr. Blatt: (Interrupting) I don't think the purpose of this
interrogation, is not whether Billy Lee was thus-and-so, but
whether this test, as a whole, is generally accepted, generally
found to be accurate, not '' whether Billy Lee fell into this
class, or that class, what the result is." w·e are not inquiring into Billy Lee in this pa:rticular test but in the general
subject of '' lie detector tests,'' if accepted and found to reach
that degree of scientific accuracy, as to render
page 237 ~ the results admissible in court.
.Mr. Messick: The only thing, I was going to
ask him whether or not he examined Billy Lee and if Mr. Lee
was a person that fell into the 86 or 14 per cent?
Mr. Blatt: That is the part that is not proper.
Mr. Messick: It certainly is proper. I would certainly
have to proveMr. Blatt: (Interrupting) The courts don't admit them
piecemeal; either a lie detector test is admissible or it is not
admissible ; it is not a test admissible for one man and not
for another man.
The Court: 14 per cent of people generally are of such
physical makeup that the reaction from that 14 per cent is not
acceptable, is that right.
A. Well, their physical condition is of such a nature that
results would be inconclusive, sir, you couldn't rely on it.
The Court: I take it, from your statement, that as a matter
of experience about 15 per cent of the people are not qualified
to take the test?
A. 14 per cent.
The Court: 14 per cent are not qualified to take it, for one
reason or another?
page 238

~

A. From past history.

The Court: Depending on his composition and miscellaneous defects and infirmities and so on?
A. That is right, sir.
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By Mr. Messick: (continuing)
Q. And a man with heart disease or high blood pressure or
that is an alcoholic or dope addict, those persons are not fit
subjects to take it, but the 86 per cent of the people who work
are fit subjects to take it, the n;rnchine is 100 per cent accurate
and the only mistake ever made is 1 per cent, and that, he
says, is the fault of the man operating the machine, so it is
85-it is 99 per cent accurate!
A. That is right .
.lYir. Messick: A person isn't physically incapable of taking
it by reason of disease or something of that nature.
lVIr. Blatt: This inquiry does extend, if Your Honor pleasebecause you go into opinion again, whether or not this man
was one of the 86 per cent or one of the 14 per cent. This
inquiry goes into: whether in the overall picture, not Billy
Lee's but everybody's test is accurate and more than that,
generally accepted and generally admitted by the courts 1
If you limit it to Billy Lee's test, this inquiry is out of the
picture.
·
page 239 r Mr. Messick: The only thing I wanted to prove
by him : that he examined Billy Lee and Billy
Lee was in such physical condition he was a fit subject for the
test; and suppose Billy Lee was not a fit subject, there would
be no value; if be was a fit subject to take it, then 100 pe-r
cent accurate on the maehine, only 1 per cent error on the
part of the operator.
The Court : I think the Court is ready to reach a decision
and pass judgment on the question:
By the witness's own testimony, the machine is not a perfect
scientific device in that, by his own admission, it "'rill not be
dependable or reliable in 14 per cent of the cases for one reason or another.
Now to permit evidence of that kind to go before the jury,
and also to open the avenues of exploring all of that 14 per
cent of defective subjects, would make the controversy practically endless; it would afford the opportunity, if permitted,
to explore immumerable avenues that ·would so confuse the
issues and so thoroughly confuse the minds of the jurors that
it ·would be at a loss to arrive at any fair conclusion from
the evidence as to the result of any such test. And I am
disposed to believe that the authorities that have been cited
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would not admit a test of this kind. If it were a
determination of accuracy in all cases,
whether the man has got one leg or two legs or
heart trouble, whether a dope addict, crap shooter, horse
player, libertine or whatnot, it should be a test that is universally accurate, or so near completely accurate that no
hesitancy should be shown in permitting its admissibility.
But here, from the witness's own statement that on the
average the reaction of 14 per cent of the subjects to be put
to this test would not be dependable, the Court feels the
objection is well taken and is sustained.
Mr. Mssick : We except.
We want to put in the record the testimony of Mr. Raines;
he examined Mr. Lee and Mr. Lee was physicallyThe Court: (Interrupting) You are at liberty to complete
your testimony on that point and show the testimony he will
give.
Mr. Messick: And if I might say this: I want to use this
illustration: Suppose a man is suffering with diabetes;
everybody in the world can take sugar but if it is scientifically determined that he can't use sugar, then he is not given
sugar. If it is scientifically determined that a man has such
a high blood pr~ssure, this machine will not properly operate,
then of course he can't be tested on it: but the
page 241 r machine itself is 100 per cent accurate on any
normal human being and we will show that this
is the normal human being.
page 240

r scientific

('Further argument).
The Court: The Court has ruled.
Your argument is persuasive, has some merit in it but I
feel that we have devoted over three hours to a general consideration of this subject from its different angles and I
feel that sufficient opportunity bas been shown with permitting you to make your own record. Now if you have
further examination of Mr. Raines, if you ·want to do that to
show what he would have testified to, we will close this part
of the case.
Mr. Earman: I just wanted to bring up the point again
about whether or not the admonition of the Court is still in
effect as to any mention or comment on the lie detector test
that the Court originally made?
The Court: Of course, now that the admissibility of it has
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been ruled out, over the objection of the accused, why of
course it would be improper to make any mention of it, l:!llY
reference to it in the course of examining witnesses or any
allusion to it in the argument or otherwise, not only as to the
result of the test but now the Court takes the position, since
the test is inadmissible, his willingness to take it
page 242 ~ should have no probative value and is likewise
inadmissible and excluded from comment or allusion of any kind during the course of the trial.
As I understand, you want to examine this witness to show
what evidence he would have given to the freedom from this
subject of the accused from those 14 per cent deficiencies Y
Mr. Messick: Yes, sir.
We want to except, first, to your refusal to permit that
evidence, before ruling on the question of admissibility, and
now we want to put the evidence in to show that Mr. Lee was
a fit subject in every -respect, from a physical and mental
standpoint, and that he was given the tests at different times
by Mr. Raines, that every scientific device was used and every
method known to determine whether or not he was telling the
truth or untruth and that his findings are as shown by his
letter of December 21st to the Attorney for the Commonwealth and to the Attorney for the defendant and I believe
also sent to the Trial Justice, Judge Graves.
The Court: Do you want to rely on that, in lieu of the
testimony of the witness?
Mr. Messick: I was just trying to cut it short that way.
The :Court : I think that is a good idea.
By Mr. Messick: (continuing)
Q. What I have said are the facts, Mr. Raines,
page 243 ~ you found Mr. Lee to be a fit subject and examined
him in every way to determine whether or not he
was and applied all your knowledge and skill and conducted
various and sundry tests as outlined in your letter, December 21, 1956, that is: correct, isn't it?
.A.. Well, sir, I didn't give him any examination as far as
physical examination was concerned. I merely attached the
machine to him and if there are certain conditions existing
at the time I put them on there, they will show up; I know how
to recognize them, and I didn't see them, so I assume he was
in good physical condition: I saw nothing to the contrary.
Q. In other words, the machine, itself, will determine
whether or not 14 per cent of the people, in the very beginning, are physically able to take it, is that correct?
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A. I feel I can recognize it if the condition exists; at the
time I put the machine on him, if it is there I will be able to
recognize it. I will say this: Mr. Lee's reaction was normal.
Q. And you found him to be a normal individual in every
respect and (a) subject to take this test from this machine?
A. In my opinion, he was.
page 244 ~ Q. All right, sir. Then did you, after :finding
that to be true did you make repeated examinations of him on the machine to determine whether or not he
told the truth?
A. I did.
Q. And did you apply all of your scientific knowledge and
learinging in making those tests?
A. I considered that I did, yes.
Q. Did you leave anything undone that should have been
done in determining whether or not this man was telling the
truth?
A. Nothing that I have knowledge of, no, sir.
Q. And were your :findings and what you had outlined
in your letter of December 21, 1956 to Mr. Hammer, for the
accused, and Charles Earman, Junior, Attorney for the Commonwealth?
A. (Taking letter from pocket) That is right, sir.
Q. (Handing letter to the Court) So the machine itself,
in the hands of an experienced examiner such as you, is 100
per cent accurate because it determines in advance whether
or not the subject is suitable or physically :fit to take the test
for examination?
A. I can't say the machine will do it 100 per cent. All I
can say is, in my opinion, after observing the repage 245 ~ actions I form my opinion as to whether the subject reacts normally or abnormally.
Q. And you form that from the machine, itself?
A. From the machine; reading of the charts of Mr. Lee's,
I found that he was a :fit subject.
Q. If the machine had indicated that he wasn't a :fit subject for the examination, would you have conducted one?
A. No, sir, I wouldn't.
Q. If you :find anything other than a normal individual
would you have permitted his examination on this machine?
A. Beg pardon?
Q. If you found anything about Mr. Lee other than a normal individual, would you have permitted an examination on
this machine?
A. In some instances I might have; if it was a cardiac
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condition. I don't think I would, but if it was a condition of
respiration I believe I would have continued, but it is considered dangerous to run a test on a person with a bad cardiac
condition.
Mr. Messick: All right, sir.
Mr. Blatt: Have you concluded?
Mr. Messick: Yes.
page 246 ~

CROSS EXAMINATION.

By Mr. Blatt:
Q. Are you a physician Y
A. No, sir.
Q. Are you trained in the recognition of all cardiac circulatory ailments of the human-beingY
A. I received some training, but when you say ''all,'' I will
say, no, sir.
Q. Would this machine, when attached to a person, show
you whether or not this man conclusively had or didn't have a
cardiac condition¥
A. I .wouldn't rely on it to that extent.
Q. Would it show you conclusively whether a man had or
didn't have a circulatory ailment?
A. Not conclusively, no, sir.
Q. Would it show you conclusively whether a man was or
was not an alcoholic, if he presented himself to you sober on
that particular day? .
A. An alcoholic, I would know there was something wrong
with him, I may not know exactly what it was.
Q. Would it show you whether or not a man was a drug
addict, if he presented himself to you on that particular day
not under the immediate influence of drugs?
page 247 ~ A. I wouldn't be able to pinpoint what was
wrong with him, no, sir. I could only say he was
abnormal.
Q. Would you say this machine takes the place of such
recognized devices as electrocardiograms and other means
used by heart specialists and physicians generally to detect
heart conditions Y
A. No, sir, it does not.
Q. Is it possible for a man to convince himself over a period
of time to such an extent, whether ·telling the truth or not,
to justify his position so he might tell an untruth, believing it
to be the truth Y
·
·

Billy Bodkin Lee v. Commonwealth of Virginia

129

S. H. Raines.
A. He cannot completely rationalize it; he can, but not
completely.
Q. And throw the test, by moving his foot or exciting himself to such .an extent controlling his reaction, that the result might not be acc"Q.rate Y
A. Yes, sir, it would distort the machine, but when that
happens I see it and mark that out; I don't accept it.
Q. But you .are unable to state, as a matter of scientific
accuracy, though, that Billy Lee was in perfect physical condition when he presented himself for this examination, so
far as ruling him out of the unacceptable 14 per cent, are
youY
page 248 ~ . A. Not from a medical standpoint, I can't, no,
sir..
Mr. Blatt: That is all.
RE-DIRECT EXAMINATION.
By Mr. Messick:
Q. You don't pretend to be a doctor!
A. No, sir.
Q. And you don't pretend to be a psyc~iatrisU
A. No, sir.
Q. And you don't pretend to be a lawyer Y
A. No, sir.
Q. Or· a Judge!
A. No, sir.
Q. But you have common sense a;n.d training in this matter!
A. Yes, sir.
Mr. Messick: That is all.
(,Witness excused).
Mr. Messick: We want to put on our client and prove his
physical condition: that he is not a drug addict, not an alcoholic, has no heart condition or circulatory disorder.
The Court: Does the prosecution want to conpage 249 ~ cede that he would eliminate those disabilities, if
asked, or do you want to go through the formality of having him sworn Y
Mr. Blatt: I don't see where he is competent. He can say
he doesn't believe he has them.

130

Supreme Court of Appeals of ;virginia

Billy Lee.
The Court: That is true.
Mr. Messick: Or we will submit him for examination by the
County Coroner, at his expense.
Mr. Blatt: I don't think the inquiry goes that far, Your
Honor.
The Court: This is admitted.
The objection is sustained.
Mr. Messick: Exception to the Court's ruling.
I don't think the defense ought to be curbed in that respect.
The Court: If you want to call him in here, do it right
now.
The-reupon Billy Lee, the defendant herein, was called in
Judge's Chambers and the following proceedings were had :
The Court: Is he just to be sworn for this immediate inquiry1
Mr. Messick: That is right, for the purpose of completing
the record.
page 250 t Mr. Blatt: I think if he. undertakes any testimony, at any stage of the trial, in his own behalf,
that he is subject to be called by the prosecution. He can't
come in here piecemeal. He either elects to testify in his own
behalf or does not, as to this or any other matter.
The Court: I am in accord with that view.
Mr. Blatt: And if he testifies before the jury, I think it is
proper to be commented on by the Commonwealth.
Mr. Messick: All right. And if he fails to testify before
the jury and you argue he fails to testify, see where you
go.
We will go ahead and call him.
The Court: All right. Hold up your right-hand and I will
swear you.
BILLY LEE,
the defendant herein, was thereupon sworn to tell the truth,
and testified as- follows :·
·
DIRECT EXAMINATION.
By Mr. Messick:
Q. You are Billy Lee, the def end ant in this case 1
A. Yes.
Q. Mr. Lee, are you willing to submit, at your own expense,
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to the County Coroner Doctor or any other Doc-

page 251

r tor that the Court may appoint, to dete·rmine your

health and physical condition T
A. Yes.
Q. You are willing to submit yourself for examination and
will pay for it, won't you?
A. Yes.
Q. Are you in good health?
A. Well, as far as I know. Right now, worry has about
got me, I will tell you.
Q. But have you got any heart trouble T
A. Not that I know of.
Q·. Are you an alcoholic?
A. No, sir.
Q. Are you a dope addict?
A. No, sir.
Q. Or do· you have any circulatory disorder that you know
of, any kind that you know of?
A. No, sir.
Q. With the exception of being accused of a crime and
worried about it, you are in good physical condition, are you
not?·
·
A. Yes.
Q. Do you work every day?
page 252 r A. Yes.
Q. ·Sleep well, eat well, I reckon?
A. Yes, sir.
·
Mr. Messick: Now you Gentlemen can cross examine.
CROSS EXAMINATION. ·
By Mr. Blatt:.·
. ·
Q. The day you took this lie detector test, were you worried?
A. I have been worried ever since this thing started.
Q. When had you had your last physical examination before
you took this test?
A. I believe it was in June of 1954.
Q. When did you take the test? What is the date of the
test?
Mr. Raines: I can answer the question: December 11th
and 14th, I believe. (Indicating on letter) That is correct.
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.Q. Then it was a period of about two and a half years since
·
you had had a physical examination Y
A. I don rt think it would have been that long because, the
reason I know my physical, I took out a mortgage, insurance
.of some kind, and they required me to take a physical.
Q. When was that Y
page 253 ~ A. I think it was June, in 1954. I am not
positive.
Q. Isn't '' two and a half years,'' June 1954 to December of
1956, roughly Y
.
A. Well, maybe it is.
Q. Have you had any physical examination since that
examination in June of 19547
A. No, sir.
Q. And you are unable to tell the Court whether, in December of 1956, or now, you do in fact have some heart condition, circulatory condition, or other ailment?
A. I didn't understand that question Y
Q. You are unable to tell the -Court, since June 1954 whether
you have acquired some heart condition, or circulatory disease?
A. With this worry, I don't know; sometimes I think it is
going to stop on me.

Mr. Blatt: That is all.
The Court: Anything furtherf
Mr. Messick: That is all.
(Witness excused).

page 254 ~

Mr.. Messick: We renew our motion to admit
this evidence.
The CoU'rt: The Court adheres to its former ruling. ·
It has not been established the test is of such accurate
scientific determination as to permit its admissibility and
objection to its admissibility is sustained.
Mr. Messick: We except.

The Court : The Court gives you exactly thirty minutes
for lunch.
Thereupon at 12:35 Noon an adjournment was taken until
1 :05 o'clock p. m.
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Afternoon session, June 4, 1957, 1 :05 o'clock.
All parties present and the jury in the box.
The Court: Counsel, are you ready to proceed?
Mr. Messick: Yes, we are ready to proceed. We are
waiting on a witness.
The Court: Can't you put somebody else on while you arewaiting T
page 255 }- Mr. Messick: We will call Mr. Victor Myers,
until Mr. Smith comes in.
VICTOR MYERS,
called as a witness on behalf of the defendant herein, being
first duly sworn, testified as follows:
DIRECT NXAMINATION.
By Mr. Messick:
Q. You are Mr. Victor Myers?
A. That is right.
Q. Mr. Myers, where do you live, sir?
A. 1169 South High Street, Harrisonburg.
Q. What business are you in, sir?
A. Well, Nash dealer, at the present time.
Q. In the automobile business, Nash dealer, is that right,
sir?
A. Yes.
Q. Do you know Douglas Pearce?
A. Yes, sir, I know him.
Q. How long have you known him?
A. I guess about 15 years.
Q. Do you know his general reputation in this community
for truthfulness? and honesty!
A. I think so.
page 256 }- Q. Is that reputation good or is it bad?
A~ Well, I wouldn't say it was too good.
Q. Well, if you wouldn't say it was too good, would you
say it was bad T
·
A. Well, a man asked me this morning what I was doing; I
told him; he said "Well-"
·
·
Q. (Interrupting) You needn't go into that, about what
someone said to you this morning. Mr. Myers, from his
general reputation would you believe him on oath?
A. No, sir, I would not.
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Mr. Messick: Your witness.
CROSS EXAMINATION.
By Mr. Blatt:
Q. Mr. Myers, Mr. Pearce sued you one time to collect a
bill from you, didn't he T
A. Yes.
Q. Eight or nine years ago T
A. That is right.
Q.. And I believe that was for some tires he had recapped
for you?
A. I would like to explain that, if you want me to?
Q. I just asked if ypu had been sued.
page 257

~

Mr. Messick: He has a perfect right to make
an explanation.
Mr. Hammer: He has a right to make an explanation, if
Your Honor please.
By Mr. Blatt: (continuing)
Q. I am asking him that question: feelings have been
rather hard between you and Mr. Pearce, haven't they?
A. From that, yes.
Mr. Blatt: That is all.
RE-DIRECT EXAMINATION.
By Mr. Hammer:
Q. Your Honor please, we ask the witness to explain. You
give any explanation-you stated you wanted to explain that
statement to the jury. What explanation do you have about
iU
Mr. Blatt: I object to that question. The fact, he was
sued. There is no use to try that case.
The Court : You are certainly not going to try that case,
Co~sel. The question is asked for the pu:rpose only of showing the feeling of the witness, which is properly admissible,
but as to how he arrived at that feeling, he has admitted that
he has hard feelings towards the Prosecuting
page 258 ~ Witness, but as to how he arrived at that, I don't
.
think has anything to do with the case.
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Mr. Messick: Exception. The witness asked to give the
explanation of it.
Mr. Hammer: I think every witness is entitled to make
an explanation and I think it is perfectly proper for him to
make the explanation.
Mr. Blatt: He doesn't make the rule; the Court makes the
rule; the Law makes the rule.
Mr. Earman: The Court has ruled. Why keep, arguing
about it?
Mr. Messick: I appeal to the Court, that it is my duty,
under the Rules of the Court, to call the Court's attention to
my reason as to why I think that the evidence is proper and
to state those reasons as the basis of my exception. If I
am wrong, the Court will correct me.
The Court: Go ahead.
Mr. Messick: And we except for the reasons that I stated
to the Court.
That is all, Mr. Myers.
Mr. Blatt: That is all.
(Witness excused).
page 259

r

MERVIN LAMBE,RT,
called as a witness on behalf of the defendant
herein, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. MessickT
Q. Your name is Mervin Lambert T
A. Yes, sir.
Q. Mr. Lambert, where do you live, sir T
A. 21 Port Republic Road.
Q. What business are you engaged inf
A. The poultry business.
Q. Mr. Lambert, sometime during the summer of 1955, I
believe it was, was a truck rented from you for the purpose
of performing a service for Doug-las Pearce here?
A. Well, yes. In other words, Mr. Lee came to me and told
me he had a truck broke d0"\\<"'11 in Winchester and he had to
have a truck right away to get tires off it to bring them in to
Harrisonburg, and he wanted to know if he could borrow a
truck. At the time, I was just loaning him a truck, just to
help him out of a predicament.
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Q. This truck, do you know whether it had been stopped
by the Troopers for overweight Y
A. I couldn't tell you a thing about that.
Q. Well, did you use or let Mr. Lee use the truck
page 260 ~ for the purpose of bringing the tires back?
A. Yes, that is what he borrowed the truck
for.
·
Q. About approximately when was it, Mr. Lambert?
A. Well it was, as far as I can recollect it was. in the
late summer of 1955.
Q. Now did you send Douglas Pierce a bill for that?
A. No, I did not, at the time. All I did was just to loan
him the truck and Mr. Lee there· told me he would see me
in .a couple weeks and straighten it out with me.
Q. Did Mr. Pearce ever send you a check for it?
A. No, he never.
Q. W·ho paid you for the use of that truck T .
A. Mr. Lee paid me. I happened to meet him in the Diner
on Liberty ,Street; he asked me about the charges on that
truck down there; of course I told him I was doing it as. a
favor, it was just the gas and oil, and we figured up the
mileage right there at the counter and that is what he paid me
fo·r. In other words, I was going to send him-he said if I
would give him a receipt he would go ahead and pay me right
then and there for it.
Q. Did he pay you for it?
A. Yes.
Q. How much was it?
page 261 ~ A. It was $19.00 and some change.
Mr. Messick:

That is all.

Thank you, sir.

CROSS EXAMINATION.
By Mr. Blatt:
.
Q. You say you didn't send Mr. Pearce a bill at all?
A.. No, I' never.
Q. How long after the truck was used was it you were
paid?
·
.
·
A .. Mr. Blatt, that is a little hard to say. I would say in a
matter of two or three weeks.
·
Q. Was it your ·intention to send Mr~ Pearce a bill in the
usual course of business T
A. No, because I don't hire trucks; the particular truck
I had there was leased at the time and when Mr. Lee came
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to me, I went in-I had it leased to the Virginia Farms
Poultry-I went in to ask the fellow I had it leased to if I
could let them go .ahead and borrow it; just a few minutes
after I told Lee he could have the truck, him and a man came
over and took it and in a few minutes it was gone ..
Q. How were you intending to be paid for the gas and
0 il OJ.
A. I wasn't figuring on it; all I was figuring on,
page 262 ~ was doing a favor; he had a truck broke down.
Q. ,Who were you doing the favor for?
A. Mr. Lee.
Q. And as far as you knew, Mr. Pearce had no knowledge
of this at all Y
A. I guess not; I mean, so far as I know.
Mr'. Blatt: That is all.

(Witness excused).
WILLIAM JOHNSON,
.
called as a witness on behalf of the defendant herein, being
first duly sworn; testified as follows :
The Witness: I worked for Mr. Pearce at the time Mr.
Lee wo·rked for him.
Mr. Messick: Just have a seat and I will ask you some
questions.
DIRECT E,X.AMINATION.
By Mr. Messick:
Q. What is your name?
A. William Johnson.
Q. They call you ''Bill,'' don't they Y
A. Yes.
·
Q. You are g-enerally known as ''William'' but they call you
''Bill?''
page 263 ~ A. Yes.
Q. "\iVhere do you live Y·
A.· Harrisonburg.
·
Q. Mr. Johnson, did you ever work for Douglas Pearce Y
A . .Jhave. ·
·
Q. When did you work for him Y
A. I believe it was in January; I ain't too sure about
that, when I worked for him.
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Q. Of what year 7
A. 1955.
Q. How long did you work for him 7
A. Approximately about fou:r months.
.
Q. During the time that you worked there, did Mr. Pearce
leave the place or did he stay on the job 7
A. He left the place.
Q. Did you know Miss Huffman that worked there 7
A. Yes,Ido.
Q. Did Miss Huffman stay on the job or did she, likewise,
leave the place 7
· A. When they left, they usually left together.
Q. What time of the day would they leave? .
A. Well, I usually seen them, I have seen them leave in
the afternoon and, I work night shift, and they
page 264 ~ come down about, sometime around 7 :00 o'clock,
and they would leave around about 8 :00, and most
times it was about 10 :00 or 10 :30 when they come back and
when they left for home, I suppose.
Q. You would see them leave in the daytime, together?
A. Yes, sir.
Q. ·would that be seldom or often, frequently? or how
would you describe it? Every day, or practically every
day?
A. Well, it is like this : like I told you, I worked, the biggest
part of the time I worked at night: what time I seen them
leaving in the day up there, I went in early, or on Saturday
I went in for my money.
Q. Now would they leave separately or leave together?
A. They would leave together.
Q. When they would go off while you were working there,
how long would they stay before they came back?
A. Approximately an hour and a half, or two hours.
Q. Who was in charye of the business while they were
away?
A. Billy Lee.
.
Q. Did you or did you not see him sell tires .and things
to people that came there?
page 265 ~ A. Yes, I have.
Q. Did you see him make adjustments on tires?
A. Yes, I have.
Q. Did Mr. Pearce o:r Miss Huffman, or anybody complain
about any of his sales or adjustments, you saw?
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William Johnson.
Mr. Blatt: I object to whether or not anybody '' complained.''
Mr. Messick: ,Shows knowledge.
The Court: The objection to the question, not whether
or not to his knowledge, but whether any complaint was made.
What is the pertinency of it Y
Mr. Messick: To show the authority of Mr. Lee, that
nobody objected, Miss Huffman or Mr. Pearce, either one,
objected.
Mr. Blatt: This man worked at night; he wouldn't be the
man they would complain to.
The Court: They might complain to anybody they found
on hand, if they had a complaint to make.
I don't see the materiality of the evidence; that is the concern of the Court .
Mr. Messick: Showing the question of authority of Mr.
Lee to sell tires and to make adjustments. .
The Court: He testified that he was in charge
page 266 ~ when nobody else was there, so why go into all
these other time consumption inquiries about
"complainants," so on?
I just don't see the pertinency of it, that is all; and unless
you can show the pertinency of it, the objection will have to
be sustained.
Mr. Messick: We except and vouch the record that the
witness would testifyMr. Earman: (Interrupting) What is the use of making
an objection if you are going to read into the record what the
witness might testify to Y
Mr. Blatt: He has been doing that, time and again, and
stultifies the objection.
The Court: The Court has asked: "What is the materiality of that specific testimony, as to whether or not any complaint was made? What is the significance of it?
Mr. Messick: The significance of it is to show the authority of Mr. Lee, that he ran and operated the place, that he
sold tires and made adjustments and acted as manager of
it.
Mr. Blatt: That is conceded, Your Honor.
Mr. Messick: If you will wait until I get through, I will
appreciate it.
Mr. Blatt: What is the use of going into thaU
page 267 ~ That is conceded: one of the elements of embezzlement.
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William Johnson.
The Court: With that concession and with the testimony
of the witness that Mr. Lee was in cha;rge in the absence of
Mr. Pearce and his secretary, the objection is sustained.
Mr. Messick: I am glad they have now conceded his authority. I understood, when Mr. Pearce was on the stand, he
didn't have authority to do these things, and I wanted to
show he had authority and acted as manager.
Mr Earman: That is not in evidence. Mr. Pearce testified
on Direct he was the man in charge when he and Miss Huffman were gone.
.
The Court: The Court has ruled. Let's proceed.
Mr. Messick: Our exception, please, and we would like
to state the grounds for our exception.
The Court: · You may state the grounds of your exception.
You said your ground was to show he was in authority,
and the Court has taken the view that has been conceded, that
he had authurity; it has been testified to, that fact, not only
once but several times by the Prosecuting Witness.
· Mr. Messick: We disagree with that, Your Honor.
By Mr. Messick: (continuing)
Q. Did he have the authority to make prices
page· 268 r ·when he. sold tires, sold at wholesale, was he
limited in authority or did he act as manager of
it?
Mr. Blatt: I object to that question on the ground no
proper foundation has been laid, whether or not this man
knew what the relationship between Mr. Lee and Mr. Pearce
was, so far as the scope of his authority. He can't ask the
question point-blank unless he testifies he had some knowledge of what their arrangement was.
The Court: I think the witness will be at liberty to testify
what authority he presumed to exercise, and on cross examination you can explore into the basis of his knowledge.
.
Mr. Messick: That was the very reason for the admissibility of the evidence, to show his authority and how he sold,
I asked to put on a few minutes ago, sir.
The Court : Go ahead.
Mr. Messick: That was the basis of the exception I was
dictating when I was interrupted,
By Mr. Messick: ( continuing)
Q. Did Mr. Lee sell tires to anybody who came there and
wanted to buy them?

Billy Bodkin Lee v. Commonwealth of Virginia

141

William Johnson.
A. Yes.

Q·. Did he adjust tires if anybody wanted them
adjusted T
A. Yes.
Q. Did he sell at wholesale T
A. Yes.
Q. Did he determine who he would sell to, in the absence
of Mr. Pearce and Miss Huffman Y
A. No, sir.
Q. Did Mr. Pearce or Miss Huffman ever object or protest
to him-?

page 269

~

Mr. Blatt: (Interrupting) I object to that question, Your
Honor. How would this man know if they ever ''protested''
to Mr. LeeT
The Court: I don't know. He might know. Overruled.
Q. While you worked there, did you ever hear a protest
from Douglas Pearce or Miss Huffman, to whom he sold,
how he sold, or whether he sold wrong, or any complaints
of any kind or character against him T
A. No, sir. He was a fine man, all I heard.
Q. All you heard from Mr. Pearce or Miss Huffman, he
was ''a fine man?''
A. Yes.

Mr. Messick : Your witness.
page 270 ~

CROSS EXAMINATION.

By Mr. Blatt:
Q. Are you related to Mr. Lee?
A. I married his sister.
Q. Then you are his brother-in-law. When did you leave .
Mr. Pearce's employ?
A. I don't know the exact date but I have got it at
home.
Q. Well, that doesn't help us here. Why did you leave Y
A. Just like this: I had. to depend on the place for a living,
the job I mean for a living, and Mr. Pearce was slack in work.
He Mt up there all day, him and Kathleen, and never called
me. I was at 241 West Gay. I packed my lunch, went in for
work, got in there and he told me he didn't have any work
for me, so I went home and started looking for a job.
Q. And you didn't like that, did you Y
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William Johnson.
A. No, sir. I have got a job I depend on.
Q. You worked at night¥
·
A. Yes, but I was in there a lot of Saturdays for my money
and came in afternoons for work.
Q. What was your arrangement¥ He would
page 271 ~ call you whenever there was work for you¥
A. No, sir. He gave, me the job and didn't say
it was part-time work.
Q. And you didn't like it when he didn't have steady work
for you and you didn't go back, is that correct¥ ·
A. No, sir.
Q. How did you know Mr. Lee had authority to sell tires
to anybody¥
A. Because I heard Pearce and Billy talking and I heard
him tell Billy he had authority to do it.
Q. Do what¥
A. Sell tires, make adjustments.
Q. Did you ever hear him tell Billy Lee to set prices, to
change around from the posted price list to sell tires¥
A. They usually went by the price list:
Q. Did you ever hear him tell Mr. Lee he couldn't, by the
price list, make up his own mind¥
A. I didn't hear him say he couldn't go by the price
list.
Q. Then you don't know that be bad authority to sell tires
at whatever prices he decided to¥
.
A. Well, I heard him tell him before he went
page 272 ~ in the hospital-Mr. Pearce was gone, I think,
about two weeks at the hospital-and I know Mr.
Lee was the only one there that had the authority for it, outside of Kathleen, to sell tires and make adjustments on
··
them.
Q. Do you know whethe:r this man had authority to sell
tires for a different price than on the price list¥
A. I don't know.
Q. Mr. Messick asked you and you said ''Yes.'' When .
did you change your mind¥
A. (No reply).
Q. When did you change your mind about that¥
A. Well, I didn't quite understand the question you asked
me.
Q. But you have understood my question and you answered
it. Did you understand Mr. Messick's, when he asked you if
he could sell tires at ·whatever price_:_¥
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William Johnson.
A. (Interrupting) About changing the price, I don't know,
but I did hear Mr. Pearce give Mr. Lee authority to sell tires
and make adjustment on them.
Q. But when you answered Mr. Messick's question, if he
could sell tires at whate,ver price be wanted to, that answer
was not correct, was it Y
A. {No reply).
page 273 ~
Q. Was iU
A. Well, about the price deal, I don't know that,
but I do know he had authority.
Q. Now do you know whether Mr. Lee had authority to
trade tires for pants Y
A. No, I don't know that.
· Q. Did you ever hear Mr. Pearce say anything to him about
trading tires for pants, or trading tires for anything else?
A. No, I never heard anything said about ''trading.''
Q. You weren't always around when Mr. Lee a.nd Mr.
Pearre were together, were you Y
A. No, sir.
Q. As a matter of fact, you worked most of the time at
nightf
A. Most of the time at night, yes.
Q. And Mr. Pearce could have protested to Mr. Lee, given
him the devil ,or called him down for selling tires a thousand
times and you vyouldn 't know anything about it, would you Y
selling tires against his wishes Y
A. (No re·ply).
Q. Isn't that right Y.
A. Well, he could have changed but I did hear
page 274 ~ him give him authority to sell tires.
Q. I didn't ask you that. You testified you
never heard any protest to Mr. Lee about whatever Mr. Lee
done about selling tires. I asked you if it wasn't true Mr.
Pearce could have protested to Mr. Lee a thousand times
and you would never have known about it, is that right? .
A. (No reply).
Q. Do you feel like answering the question Y
A. I don't know about changing the price on tires. .
Q. I didn't ask you about changing the price on tires.
You said you worked a.t night and you never heard Mr. Pearce
protest to Mr. Lee about anything he did. Then I asked you
if it wasn't true you we·ren't with Mr. Lee all the time he was
at work?
A. No, sir, I was not.
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William Clq,rk.
Mr. Messick: That is argumentative.
Mr. Blatt: You asked him.
The Court: I think it is a matter of argument. He just
finished saying he wasn't around him all the time.
Mr. Blatt: He hasn't answered that que·stion.
Mr. Messick: He answered the question .several times,
that he wasn't around all the time.
A. I wasn't around him all the time, no; if t
was working at night I C(?uldn't have been around
·
him all the time.
Q. How many days did you work there T
A. How many days T
Q. You say you worked at night. How many times did you
work there during the daytime over this period of about four
months?
A.' I don't know. I can't answer that question. I don't
know.
page 275

~

Mr. Blatt : That is all.
Mr. Messick: Stand aside, son.
(Witness excused).

WILLIAM CLARK,
called as a witness on behalf of the defendant herein, being
first duly sworn testified as follows :
DffiECT EXAMINATION.
By Mr. Hammer:
Q. State your name, please T
A. William Clark.
Q. How old are you, Mr. Clark?
A. 25.
Q. Where do you live T
A. Timberville.
Q. Do you know Douglas Pearce?
page 276 ~ A. Yes.
Q. How long have you known him T
A. Ten years.
Q. Did you ever work for him T
A. Yes, sir.
·
Q. How long ago was that T
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William Clark .
.A. I guess I worked for him ten years ago, and a year
ago.
Q. .All right. You also come in contact, associate with
people in the community he comes in contact with and associates with f
.A. No.
Q. Have you talked to the same people he would talk to in
the community1
.A. Yes.
Q. Do you know his general reputation in that community
for truth and veracity 1
.A. No, sir.
Q. You have never heard it questioned?
.A. No.
Q. Mr. Clark, did he ever, on any occasion, accuse you .of
stealing anything from him 1
page 277

r

Mr. Blatt: I object to that question.
Mr. Hammer: I think ·we have a right to show
that, depends on just accusation .

.A. I quit Tuesday morning, and when I quit he asked me
to return a buff er I had taken. I called him. He said someone
told him I took the buffer, and me and him had a little argument.
Q. He accused you of stealing something, you hadn't 1
A. Asked me to return it. It was returned by another
boy.
Q. And you had never had iH
A. No.
Mr. IL:mmer: Take the witness.
CROSS :BJXAMINATION.
By :Mr. Earman:
Q. Mr. Pearce told you in a letter it was· reported to him
you took the buffer 1
A. Yes, but not in a letter, on the phone.
Q. ·when he got it straightened out, did he have you arrested for stealing?
A. No.
Mr. Hammer: He had found the buffer1
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John Braithwaite.
A. Yes.
page 278

~

Mr. Hammer: In his own possession?

A. Yes, sir.
By Mr. Earman: (continuing)
Q. Do you know who reported to Mr. Pearce you had taken
the buffer?
A. Sir?
Q·. Do you know who reported to Mr. Pearce· you had taken
the buffer?
A. No, sir, I do not.
Q. You don't know that?
A. No, sir.
Q. Did Mr. Pearce tell you who reported it?
A. No, he wouldn't say. When I went in, me and him
argued. He never would say.
Q. Did you convince Mr. Pearce you hadn't taken it?
A. I think I did.
Q. And that is the last you heard of it?
A. Yes.
Mr. Earman: That is .all.
RE-DIRECT EXAMINATION.
By Mr. Hammer:
Q. He was accusing you of stealing it, until after you went
in?
page 279 ~ A. I don't know.
Mr. Hammer: That is all.
(Witness excused).
.
JOHN BRAITHWAITE,
called as a witness on behalf of the defendant herein, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Messick:
Q. State your name?
A. John Braithwaite, also ''Mike'' Braithwaite.
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John Braithwaite.
Q. Where do you live?
A. 1621 South Main.
Q. What do you do, sir?
A. I am delivery man for the Railway Express.
Q. And as delivery man for the Railway Express, did you
deliver to the Douglas Pearce tire recapping concern?
A. I have, sir.
Q. Do you know Mr. Billy Lee here, sir.
A. Yes, sir.
Q. I will ask you to tell the jury of packages you delivered
by Railway Express that were sent to Douglas Pearce "CollecU"
page 280 ~ A. Yes, sir.
Q. Now did you ever deliver any of those packages when there was nobody else there except Mr. Lee?
A. Yes, sir.
Q. I will ask you to tell the jury whether or not there was
any money in the· cash drawer, the company had any money to
pay the COD charges?
A. Mr. Lee didn't go to the cash drawer, he paid me out
of his pocket.
Q. He paid you out of his pocket?
A. Yes.
Q. And that happened on a number of occasions?
A. Several, two or three.
Q. Was anyone else there in charge besides Mr. Lee, on
those occasions?
A. No, Mr. Lee taken care of the bills.
Q. Mr. Le·e taken care of the bills?
A. Yes, when Miss Huffman-I mean Miss Huffman or Mr.
Pearce wasn't there, Mr. Lee paid me.
Q. And took the money out of his own pocket to pay
you?
A. Yes.
Mr. Messick: Your witness.
page 281 ~

CROSS EXAMINATION.

By Mr. Blatt:
Q. Did you say Mr. Lee didn't look in the cash drawer?
A. No, sir, I don't think so.
Q. What amounts were involved in these deliveries?
A. Anywhere from $3.00 to $5.00 to $6.00.
Q. And about how many times?
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John Braith!waite.
A. Seve·ral times, maybe three or four.
Q. Then the most that was involved would be about $24.00T
A. Yes, I would say that.
Q. And when you brought these CODs around, Mr. Lee
paid you for them out of his pocket, did you ask Mr. Lee
for the money then and there T
A. I asked for him to pay me. The shipments I delivered
to Mr. Lee wasn't COD, was open account. He was just
paying the express charge.
Q. Have you ever left shipments there and come back later
and gotten the money?
A. Several times.
Q. And would you have left these shipments there, to
have been paid for later by Mr. Pearce or Miss
page 282 ~ Huffman T
A. Yes.
.
Q. Was it of any particular inconvenience for you to come
back later and get your money?
A. No, just against the company's rules for me to leave
express and come back for my money.
Q. But you have done it quite often with the Pearce Company?
A. Yes.
Q·. And with other accounts, too T
A. Yes, that is right.
Q. How long have you known Mr. Pearce!
A. Approximately 20 years.
.
Q. You reside in the same community he does?
A. Yes.
Q. And you know the same people he knows T
A. I think so.
Q. And are you acquainted with his character in his community?
A. Only character I know, my dealings with him has been
up to standards, with me.
Mr. Messick: I object to that. If he knows his general
reputation he can testify.
The Court: Objection sustained. · His testipage 283 ~ mony will be limited to general reputation.
Q. Have you ever discussed, generally, or heard his reputation discussed generally?
A. No, sir.
Q. Would you, personally, believe him on oath T
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J oJvn Braith!waite.
Mr. Messick: I object, Your Honor.
· The Court: I think his testimony should be limited to that
of having knowledge of his general reputation.
Mr. Blatt: This question relates to his own belief which is
similar to the questions generally asked.
The Court: Not permissible unless based on his general
reputation.
Mr. Blatt: A.II right, sir.
By Mr. Blatt: (continuing)
Q. Have you ever done business with him except through
the express company?
A. One time, I bought a trailer from him.
Q. What was your e~perience on that occasion?

Mr. Hammer: I object to that.
The Court: Objection sustained.
Mr. Blatt: They put this man's character and reputation
in issue. This will show that this man went beyond what is
generally conceded to be the standard of honesty, went beyond
that, trying to make things satisfactory with the
page 284 ~ witness.
Mr. Messick: We object to the speech, unless
they take exception to the Court's ruling, and move it be
stricken from the record.
The Court: I think that your opportunity to resist any
attack on the credibility, or the character of the Prosecuting
Witness is. by evidence of general reputation, in testimony
given by an adverse witness.
· The objection is sustained and the jury are instructed to
disregard the remarks of Counsel.
Mr. Blatt: That is all.
RE~DIRECT EXAMINATION.
By Mr. Messick:
Q. You told us you left packages there, when the express
charges were not paid?
· A. That is right.
Q. Why weren't they paid, if the rules of your company
required you to collect it, why were his not paid?
A. I would pay for them, myself, carry the ticket, myself.
Q. When you took packages there, why weren't you paid?
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John Braithwaite.
A. If nobody there to pay me, at times I would
deliver packages to.Mr. Pearce, and go back and
collect my money.
Q. Did you deliver them there when there was somebody
to pay for them and they didn't have the money to pay
for them?·
A. At times.
Q. In other words, you delivered COD packages when they
didn't have the money?
A. He had the money, but didn't have no one to sign the
check, so I would sign the check and pick up the bill with my
company.
Q. Wasn't any money to pay for them?
A. I didn't look in the cash register.
Q. You just told me they had the money but didn't have anybody there to sign for them?
page 285

~

Mr. Blatt: This is cross examination of their own witness.
A. Mr. Lee has paid express charges on packages I delivered to Mr. Pearce. Mr. Pearce and Miss Huffman wasn't
there. Mr. Lee would dig down in his pocket and pay me to
keep me from coming back.
Q. You told us you delivered packages in the place when
there was no money to pay for them?
page 286 ~ A. I have.
Mr. Blatt: This is cross examination of a witness they
presented. He has testified clearly and they are now trying to
impeach their own witness.
·
The Court: This is not cross examination but I don't see
the materiality. Sustained on that ground.
Mr. Messick: Mr. Blatt brought out on cross examination
of the witness, namely: he had left packages there without
being paid for them. I want to know why, if there was money
there why wasn't it paid?
The Court: I don't think it makes any difference. That is
the reason the objection is sustained. I don't see the materiality.
Mr. Messick: Well I think, if Your Honor please-and I am
not arguing after the Court has ruled-but in my opinion Mr.
Lee, when he had the money went in his pocket and paid it,
but if he didn't have the money, just have to let them extend
credit and expect to get it later; that frequently there wasn't
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Julius Robinson.
any money there. What I am concerned with, conducted its
business through authority vested in Mr. Lee.
The Court: The objection has been sustained,
page 287 ~ Mr. Messick.
Mr. Messick: That is my authority for the exception, Your Honor.
That is all, Mr. Braithwaite.
Mr. Blatt: That is all.
(Witness excused).
Mr. Messick: Your Honor, if you will give us a few minutes
we may save a little time.
The Court : We will take a 10-minute recess.
Recess.
JULIUS ROBINSON,
called as a witness on behalf of the defendant herein, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Messick:
Q. Please state your name?
A. Julius Robinson.
Q. Mr. Robinson, where do you live, sir?
A. At the New National Hotel.
Q. In Harrisonburg?
A. Harrisonburg, Virginia.
Q. How long have you been living here?
page 288 ~ A. I have been staying there at the Hotel for
two years.
Q. How long, in Harrisonburg?
A. I was born and raised here.
Q'. How old are you, sir?
A. 28.
Q. What do you do, Mr. Robinson? Who do you work
for?
A. Thompson Buick Company.
Q·. In Harrisonburg?
A. Harrisonburg.
Q. Do you know Mr. Douglas Pearce?
A. Yes, sir.
Q. Did you ever work for Mr. Pearce?
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Julius Robinson.
A. Three different times.
Q. Did you work for him during the year 1955, when Mr.
Lee was working there?
A. Yes, sir.
·
Q. How long have you worked for him, altogether?
A. About a year and a half, altogether.
Q. While working with Mr, Pearce, you came in contact
with the people who came to his place of business and the
people he associated with?
A. Yes.
page 289 ~ Q. Do you know Douglas Pearce's general reputation in this community for truthfulness and
honesty?
A. I can't say that I do.
Q·. I say, do you know his reputation?
A. I know it ain't good.
Mr. Earman: I object to his remarks. He stated he didn't
know Mr. Pearce's general reputation in the community.
The Court: I understood the witness to state, in answer
to the first question, that he didn't know the general reputation of Mr. Pearce. Is that what you said?
A. I said I knew it wasn't no good. He told me lies.
Mr. Blatt: Read his answer back.
The Court: You are speaking about your personal experience with him or what the public generally thinks?
A. Well, I have heard a lot of people say they didn't want
to have anything to do with him.
· The Court: Do you mean to say that you do know what
his general reputation is, or don't know what his general
reputation is¥ Not what you, personally, think. Do you know
bow be is generally regarded, what the public generally says,
people generally say, he comes in contact with¥ Do you know
what his general reputation is, how he is generally considered?
page 290 ~
no good.

A. I know I just heard people say they didn't
want to have anything to do with him, he wasn't
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Julius Robinson.
The Court: Let it in for what it is worth.
By Mr. Messick: (continuing)
Q. Mr. Robinson, "reputation'' is what people in a community generally say about a man, or don't say. Have you
heard people discuss Mr. Douglas Pearce, numbers of people
in this community?
A. Lots of them. I know three or four hasn't even seen
him or talked to him ; they don't like him.
Mr. Earman: That is ground for objection.
The Court: I think you will have to exhaust your recourse
through cross examination.
Q. Have you heard people .discuss him who weren't personally acquainted with him, didn't know him?
A. Yes.
Q. And you have heard a lot of other people discuss him T
A. Yes.

l\Tr. Earman: Object as leading.
The Court: He just repeated what the witness has already
stated.
Q. Now" general reputation" as explained to you, is what
people in the community generally say about the
page 291 ~ man. From what you have heard, do you know
what people generally say about him, in regard
to truthfulness and honesty?
A. No, sir.
Q. Sir¥
A. I have heard people say he wasn't no good. That is
all I have ever heard about him.
Q. Maybe that is the best way to express it.
A. When I worked there for him, they asked me where I
was and I would tell them "Out at Pearce's," and they won't
even talk to me then, they would turn around walk away.
Q. All right. Did you know a Miss Huffman who worked
for him?
·
A. Yes, sir.
Q. Now while you were there, was Mr. Pierce on the job,
or not?
A. Some days he would come in at 10 :00 or 11 :00 o'clock;
sometimes be dinnertime.
Q. What about Miss Huffman?
A. "\Yell, she come in around 9 :00, 10 :00.
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Julius Robinson.
Q. Now did Mr. Pearce leave the business or not Y
A. Yes, sir.
Q. During working hours T
page 292 ~ A. Yes. They leave, lots of times, together.
Q. You say, they leave a lot of times together.
Who do you mean, '' they leave T''
A. Miss Huffman and Mr. Pearce.
Q. Well, what time of the day would they leave while you
were working there Y
A. Well, maybe leave as soon as they got there and sometimes leave in the evenings, about quitting time sometimes
they would leave.
Q. When they would leave, how long would they stay?
A. Sometimes two or three hours before they would come
back.
Q. You mean, they would go off in the mornings and stay
two or three hours before they came back?
A. Usually an hour or half hour, in the mornings; evenings,
hour or two,-I don't know where they went or what they
done.
Q. Well now, Mr. Robinson, who was in charge of the business there while they were gone T
A. Billy Lee.
Q. Anybody else have any authority around there, other
than Billy Lee, while they were gone Y
A. No, sir.
page 293

~

Mr. Earman: I am not going to object to this
line of questioning, but it seems to me that this
whole thing has been conceded by the Commonwealth, was
testified to by the Complaining Witness and is unnecessarily
taking up time, time consuming and not proving a thing that
hasn't been conceded.
Mr. Blatt: It hasn't proved anything at issue, anyhow.
·Mr.Messick: You mean conceded-¥
Mr. Earman: (Interrupting) That Billy Lee was in charge
when Mr. Pearce and Miss Huffman were away.
Mr. Messick: Has it been conceded they would come in
there and go-Y
Mr. Earman: (Interrupting) They are not on trial.
Mr. Blatt: We object to your line of questioning and we
have told the Court that was conceded.
The Court: The only materiality of the evidence anyhow
is to show the extent of the authority of the accused, and

Billy Bodkin Lee v. Commonwealth of Virginia

15-5

Julius Robinson~
that has been pretty plainly conceded; and as to other phases
of it, I don't see the materiality of it except to show it frequently happened one or the other, either Mr. Pearce or his
secretary, one or the other, frequently both of them, were
away from the place of business.
Mr. Messick: To show some things and show
page 294 ~ also lack of attention to the business and no one
other than Mr. Lee there.
Mr. Blatt: Which is not admissible.
Mr. Messick: It certainly is admissible. You accuse this
man of embezzlement; you say you have no records. We
are showing what the situation is in regard to the business:
how they went off and how they neglected it.
The Court : What is the present question¥
The Court will rule on it and then you can proceed.
Mr. Messick: The present question:
Q. In regard to Movies, tell the jury whether or not you
ever saw Douglas Pearce and Miss Huffman at the Movies or
coming out of the Movies, or going in the Movies together?

Mr. Blatt: That isn't the question we objected to, anyway.
The Court: The objection is sustained to this question.
Mr. Earman: That wasn't the original question.
Mr. Hammer: This is the question I am referring to, to
show the interest of the witness.
The Court: It is only admissible to that extent. I wasn't
looking, in that light. It is admissible and the
page2 95 ~ jury may consider it only to the extent of showing
some things between the two parties, that is Mr.
Pearce and Miss Huffman.
Mr. Messick: Also admissible, if Your Honor please,-as I
understand, this place of business is open day and night and
they weren't there to attend to the business and it was all
put up to this young man.
The Court: The objection is sustained as to that.
Mr. Hammer: I take it, the question originally asked, that
Your Honor will permit the witness to answer, regarding
whether or not he ever saw Mr. Pearce and Miss Huffman in
the Movies, coming out of the Movies, together Y
A. Yes, seen them come out of the Movies a couple of times
together.
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.Mr. Messick: I don't want to ask any questions unless
Your Honor concedes-Do you Gentlemen mind stepping up
to the BarY
(Conference at the Bench, off the record).
By Mr. Messick: (continuing)
·
Q. Mr. Robinson, tell the jury, if you know, whether Mr.
Pearce is a married man Y
.
A. I have never seen no marriage license or anything, but
I know he has got some daughters and a wife.
Mr. Messick: That is pretty good evidence of his being
married. You may cross examine.
page 296

r

CROSS EXAMINATION.

By Mr. Blatt:
Q. You say you heard some people say he wasn't any
good¥
A. Yes, sir.
Q·. Name those people¥
A. Well, Earl Hedrick is one of them.
Q. Who is he1
A. Fender man over where I work; I work right with him.
Then there are some salesmen come from Staunton.
Q. Who are they 1
A. They work for Coiner Parts.
Q. When did you talk to them about Mr. Pearce?
A. Just here the other day, they come in- ·
Mr. Earman: (Interrupting) If Your Honor please, in
view of the witness's answers to Mr. Blatt 's questions, I
think the jury should be instructed to disregard the answers
of the witness as to Mr. Pearce's general reputation for truth
and veracity since, by his o-wn statement they are people
from Staunton; I don't know where Mr. Hedrick is from,
but certainly as to Staunton salesmen, he doesn't know their
names-his opinion is not admissible. I think the jury should
be instructed to disregard his answer on Direct Examination.
page 297 r Mr. Hammer: Shows reputation extending beyond the confines of the County, not within the
community in which he resides but even goes beyond the
community: they come in here and talk to people a.bout it,
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and certainly that is admissible not only on the basis of
people here testifying but even people beyond the immediate
community,
The Court : Evidence of character of a witness is limited
to the reputation that that person or witness bears in the
community in which he lives, and what is the general reputation that he bears in that area, among people he knows and
with whom he circulates and comes in contact.
I think the point is well taken that the testimony as to his
general reputation, based on statements made by some one
from a remote region, does not come within the Rule. He
also has testified from statements made by one other person
in this locality.
Mr. Hammer : Not only testified as to his general reputation in this community, but to the question asked by the
Commonwealth, fo name "some," he has named some. He
has only named some of these witnesses, and Mr. Blatt can
continue to e::x;amine him. Certainly the fact he was told by
one of these salesmen from out of the County, hasn't eliminated his reputation.
The Court : "Hasn't eliminated Y" I didn't
page 298 ~ mean to say that.
Mr. Messick: If I can make this observation,
and I think I can show the authority for it without any question: first is, they are salesmen for Coiner Parts Company;
they were in Harrisonburg, maybe they travel this territory,
and I think traveling salesmen are pretty good persons to get
reputation from; they call on the trade, discuss things with
people. His reputation is not limited to Rockingham County,
or an adjoining County; Mr. Pearce's reputation may extend
to .Staunton or even beyond. An illustration that has been
used: the President of the United States has a "national
reputation;" the community in which he resides is the Nation.
Your Honor has statewide and possibly a national reputation:
you are known throughout the State; the community in which
you reside is throughout the .State. A man have a reputation
that is limited solely to an apartment house, or to the Church
he goes to and yet he has a "general reputation."
Now here is a man that sens in ,Staunton, all the way down
to Roanoke; be sells over to Lynchburg; people in Staunton
know him; people here know him. His reputation is general
throughout this whole community and ''community'' is the
territory in which he operates and sells.
I think a salesman from Staunton is perfectly competent to
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express an opinion as to his reputation, or say
what his reputation is throughout this section of
the country. I think it would be perfectly competent to testify, Your Honor, as to his reputation in the
State. I think everybody on the jury is competent to state
~hat the reputation of the President of the United States
page 299

~

IS.

Mr. Pearce operates in this section; he deals with people
in the automobile business, in parts of automobile equipment
and I think people, a salesman for Coiners Automobile
Parts would certainly, what they would say about him would
be proper evidence.
The Court: I think this is all a matter of argument to the
jury, anyhow, as the forcefulness of the testimony of this
witness, and effectiveness is entirely irrelevant matter. You
can't divide it in quarters, or piecemeal.
Mr. Messick: As I understood, they were making a motion
to strike that evidence from the jury.?
The Court : The Court hasn't sustained the motion to
strike, but character, reputation generally, is limited to the
reputation that the subject bears "in the community in which
he resides;'' but this is not based on opinion of an isolated
remote person, but of a person who has occasion to frequent
this area, a person who got the information locally, even
though the person comes from an adjoining
page 300 ~ county.
Mr. Earman: I am not going to belabour the
point but I think it is well established, it is his general not
business or social reputation. How would a man know it, in
Staunton, other than business reputation?
The Court: You undertook to challenge how this witness
measures reputation; you have not finished your cross examination of this witness-I assume you haven't.
.
Mr. Messick: As I understand, the motion to strike out is
overruled?
·
The Court: Overruled. May be given to the jury for what
it may be worth.
By Mr. Blatt: ( continuing)
Q·. Who else besides Mr. Hedrick?
A. Linville Eaton.
Q. Who else told you Y
A. Bud Keister-he sharpens lawn mowers.
Q. Where does he live Y
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A.
Q.
A.
Q.

He lives around here in town some place.
Do you know where?
I don't know where.
Do you know if he is acquainted with the same people
Douglas Pearce is acquainted with?
page 301 ~ A. No, I don't. He was just up at the Battery
Shop talking to me the other day.
Q. How did you happen to be talking about Douglas Pearce
the other day?
A. Mentioned something about this being on trial: he was
talking about selling his carMr. Messick: I object. Let the witness finish his answer.
The Court: The witness may complete his answer.
A. (Continuing)-he was talking something about selling
his car, and I asked him how much he wanted for it and he
said he wanted a pretty good price, and I said "You are
about as bad as Douglas Pearce." He said "You wouldn't
put me down that low?"
Q. So you are the man who started the conversation about
Mr. Pearce?
A. I guess so.
Q. Who else have you talked to?
A. Several people at the Crystal Service :Station right
across the street from Buick.
Q. Where did you live before you came here?
A. I have been around Harrisonburg here all my life.
Q. Did you ever live in Chicago?
page 302 ~ A. Yes.
Q. About how long T
A. About a year, one time.
Q·. Were you employed up there?
A. Yes.
Q. What did you do?
A. I was working in a printing company, Rigerstein Printing.
Q. Have you ever been convicted of a felony?
A. I got in a fight here in Harrisonburg one time, is all.
Q. Were you ever convicted of stealing an automobile¥
A. No.
Mr. Hammer: I object to that and move for a mistrial.
Mr. Messick: Unless they vouch the record, they are going
to prove that.
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Mr. Hammer: That is certainly prejudicial. • • • Vve
move for a mistrial on it.
The Court : The motion is denied.
Mr. Messick: I take this position: if he is going to ask a
witness a question of that kind, that you should be able to
vouch the record, what you are going to prove if it is denied.
page 303 ~ Mr. Blatt: I don't know of any such rule,
Your Honor.
Mr. Earman: That is the purpose of the interrogation, to
find out.
The Court: I don't know if the question has been answered.

Q. I asked you whether or not you have ever been convicted
of stealing an automobile T Have you answered the question?
A. Yes, sir.
The Court: What was your answer?
A. No, sir.
Mr. Messick: The insinuation has been cast against this
young man without any foundation whatsoever for it and we
move for a mistrial, unless they vouch the record they are
able to prove it.
The Court: Motion denied. Gentlemen of the Jury, you
will not draw from that question any inference prejudicial
to this witness, unless the prosecution should follow up with
proof of conviction of an offense of that kind; in the absence
of any such proof the jury will completely disregard the
question and be extremely careful not to draw any inferences
as a result of it, as a result of the question; and you will not
imply from the question, in the absence of any
page 304 ~ countradiction or proof of such conviction that
any offense as that was actually committed by
this witness.
Mr. Messick: Though the Court admonished the jury, we
still except to the ruling of the Court.
By Mr. Blatt: (continuing)
Q. How many different times did you work for Mr. Pearce T
A. Three different times.
Q. How many times were you fired by Mr. Pearce T
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A. He told me I was fired, once. I had quit before, I had in
mind quitting before he ever fired me.
Q. You were going to quit before he fired you¥
A. Yes.
Q. How many times did he tell you you were fired¥
A. Once.
Q. Was that the last time¥
A. No, wasn't the last time ..
Q. Under what circumstances did you leave his employ
the last time¥
A. He promised me I would have a Holiday off. When
I first came to work there I made agreements, either I was
going to work Holidays and paid extra or wasn't going to
work no Holiday. So it come up the 4th of July, he said I
had to work, I had better be there, and I just
page 305 r wasn't there, and when I come in the next morning
to go to work somebody said he wanted to see
down in the office. So I just· took my time card with me.
Q'. Was that the last time you worked for him?
A. That was the last time.
Q. Why were you fired at the time you were fired¥ What
reason was given you?
A. I don't remember what the reason was he fired me.
Q. As a matter of fact, he fired you every time for laying
off drunk?
A. Not 'every' time. The second time, I went to---that was
the first time I went to work.
Q. And he fired you for laying off drunk¥
A. He just kept nagging at me; didn't want to give me
nothing for my work; so I figured I would go and get drunk
and lay off, go swimming.
Q. You did go and get drunk¥
A. Yes, I did.
Q. You say you saw Mr. Pearce and Miss Huffman come out
of the Movies together?
A. Yes, sir.
Q. How many times?
A. Twice, I think.
page 306 r Q. At what time of the day¥
A. That was at night.
Q. Were you in the Movies on that occasion.?
A. I was in the Movies, myself.
Q. Did you see them in the Movies?
A. I saw them both in the Movies.
Q·. Did you see them come out?

162

Supreme Court of Appeals of ;virginia

Lindbergh Hitmmel.
A. No, I seen them in the Movies; I didn't see them when
they come out.
Q. Didn't you say before, when you testified, you saw them
come out of the Movies together?
A. I think I did testify I seen them come out of the Movies.
I was in the Movies ; I seen them in the Movies.
Q. Let's get it right. ·when you testified before, you didn't
testify to the truth. You didn't see them come out?
A. I didn't see them come out of the Movies.
Q. And when they came out of the Movies they went their
separate ways, didn't they f
A. I don't know.
Q. Do you know how many hours a day Mr. Pearce worked
at his place of business, how many hours of the day he was
around there?
page 307 r A. I would say, off and on, maybe nine, ten.
Q.. Did you work in the daytime or at night?
A. Well, I worked some in the day and some at night.
Q. .So he was around. there, off and on, all during the day
and all during the night?
A. That is right.
Q. And you say Mr. Pearce and Miss Huffman left there,
occasionally left there at lunchtime, didn't theyf
. A. Well, sometimes he would leave at lunchtime; sometimes
she would leave at lunchtime. I don't remember them
leaving together at lunchtiine but maybe twice.
· · Q. When you saw them leaving during the day, do you know
where they went 1
A. No, sir. I was working at that time.
Mr. Blatt: That is all.
(Witness excused).

LINDBERGH HUMMEL,
called as a witness on behalf of the defendant herein, being
duly sworn, testified as follows :
.
DIRECT EXAMINATlON.
By Mr. Messick:
Q. State your name, please f
page 308 r A. Linbergh Hummel.
Q. How old are you?
A. 29.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.

You were born about 1927 then, weren't you Y
Yes, sir.
The year Lindbergh flew the Ocean t
Yes, sir.
Mr. Hummel, do you know Douglas Pearce¥
Yes, sir.
Have you ever worked for him Y
Yes, sir.
Q. Where did you work for him 1
A. Up on Mason Street, at the Chevrolet place.
Q. What did you do for him Y
A. Sold automobiles.
Q. Now "general reputation" is what the people in the
community, or people that know him, associate with him,
come in contact with him in a business or social way, have to
say about him. Do you know his general reputation for truthfulness and honesty in this community?
A. Yes.
Q. Is that reputation good or is it bad?
A. Well, I will have to say it is bad.
page 309 t Q. From his general reputation,. would you believe him on oath Y
A. No, sir.
Mr. Messick: That is all. You may cross examine.
CROSS EXAMINATION.
By Mr. Earman:
Q. A.re there any hard feelings between you and Mr.
Pearce?
A. No, sir.
Q. You say you sold cars for him Y
A. Yes.
Q. When did you work for him Y
A. Well, I guess must have been about 1952. I don't know.
About five years ago, I will say.
Q. How long did you work for him Y
A. A.bout a month or six weeks.
Q. Did you actually work there or just sell cars on commission basis 1
A. I was selling cars on commission.
Q. Then you weren't '' an employee'' of his Y
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page 310

~

A. He was supposed to be paying me and did
pay me, partly.
Q. When you sold cars T

A. Yes.
Q. Was there any hard feelings between you when you left
that connection, association T
A. Yes.
Q. There was Y
A. Yes.

Mr. Earman: That is all.
RE-DIRECT EXAMINATION.
By Mr. Messick:
Q. What were the 'hard feelings' abouU
A. I was selling cars for him and the first car I sold was
to my Father: it was a Ford; it was about inspection time
and I asked him if he would inspect it and he said he would.
I bought the car, and the week I bought it I brought it back
to be inspected, and it needed $18.00 in parts, and he gave
me a bill. He said he would inspect it but didn't say I would
have to pay for it. And I sold a car, for 5 per cent, sold it to
Roy Harmon, and he only gave me 2% per cent.
Q. He didn't give you what he agreed to pay youT
A. No, sir.
Q. He did not!
page 311 ~ A. No, sir.
Q. And that was the "hard feelings?"
A. Yes.
Mr. Messick: That is all.
(Witness excused).
The Court: We will take a 5-minute recess.
Recess.

HARRY FADLEY,
called as a witness on behalf of the defendant herein, being
first duly sworn, testified as follows :

Billy Bodkin Lee v. Commonwealth of Virginia

165

Harry Fadley.
DIRECT E!XAMINATION.
By Mr. Messick:
Q. Please state your name?
A. Harry Fadley.
Q. You live here in Harrisonburg?
A. Harrisonburg.
Q. What do you do?
A. Work at the Peoples Life Insurance Company.
Q. Did you ever operate a :filling station here?
A. Yes, Fadley Atlantic Service, on Liberty Street.
Q. You operated the Fadley Atlantic Service Station on
Liberty Street?
A. Yes, sir.
page 312 r Q. Did you ever work for Mr. Pearce?
A. Yes, sir, I have worked for him approximately ten months.
Q. Did you work for him while Mr. Lee was there?
A. Yes, sir.
Q. Tell the jury what were Mr. Lee's working hours?
A. I was on the road most of the time. I mean I came
in there early in the morningMr. Blatt: (Interrupting) I object to the question. What
is the relevancy of the number of hours he worked? We
have explored every aspect of the recapping business. Where
has this any relevancy in this case?
Mr. Messick: We haven't dry-cleaned any tires, yet.
The relevancy of it, since he inquired, is for the purpose
of showing this young man was on the job early every morning and stayed late at night.
The Court: Go ahead. I think it· is quicker to let him
answer the question.
A. Well, as I said, I was on the road most of the time,
early in the morning got on a truck and left and Mr. Lee
was usually there in the mornings and in the evenings when
I come back.
Q. Did you come in late or early in the evenpage 313 r ings ?
A. Usually, 4 :30 to 6 :00 or 7 :00 o'clock.
Q. Now, Mr. Fadley, you told us that you worked for Mr.
Pearce and that you knew him. Do you know his general
reputation in this community for truthfulness and honesty?
A. Yes, sir.
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Q. Is that reputation good or is it bad?
A. I will say it was had.
Mr. Blatt: You would say it is, what?
Mr. Messick: Bad.
Q. From his general reputation, would you believe him on
oath?
A. I personally wouldn't, no, sir.

Mr. Messick:

You may cross examine.
CROSS EXAMINATION.

By Mr. Blatt:
Q. You say you worked for Mr. Pearce for ten months?
A. Approximately ten months.
Q. What were your duties?
A. I was ·a salesman, worked on the road.
Q. How did you happen to leave his employ?
A. Well, I was working in Washington at the time, he had
me driving down there four days a week, and
page 314 ~ when I left, I didn't like to drive down there four
days a week, I thought it was too much drivinghe didn't have anything else for me to do; it was kind of
mutual.
Q. When you say that his reputation in the community
is bad, have you ever discussed his general reputation with
anyone?
A. Well, from what you hear around is about the only
thing,
Q. Where did you hear anything around, and when?
A. Do you want names? Just general discussion, people
ask you about being up at the trialQ. (Interrupting) What is that?
A. When people, tell them I was in the trial here, they
would say something about Mr. Pearce.
Q. Who?
A. Well, I talked to H. K. Dorr-, a couple of men, and
they said-made comment-and Mr. Hughes.
Q. What comment did they make?
A. Well, just speaking of his character.
Q. What did they say about his character?
A.. Well about-general talk around about deals and so
forth.
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Q. Just '' deals and so forth?''
A. Yes, sir.
Q. Were you aware when you talked to Mr.
Dorr Mr. Pearce once fired him from his employment?
A. No, sir, I don't know that, sir.

page 315

r

Mr. Blatt; That is all.
RE-DIRECT EXAMINATION.
By Mr. Messick:
Q. They asked you about names, and you say Mr. Dorr and
Mr. Hughes?
Mr. Earman: Who is testifying, Your Honor?
A. Yes, and Donny Michael.
Q. Did you say Johnnie Michael?
A. ''Donny' ' Michael.
Q. Do you remember a discussion over here in the filling
station?
A. Mr. Gum, Billy Gum.
Q. Is he the fellow who testified here the other day?
A. Yes.
Q. Was he working for him at the time?
A. No, sir, he wasn't; it was in between times. He was
driving a dump truck.
page 316 r Q. He was driving a dump truck?
A. Yes
Q. Well, what did Billy Gum have to say about him?
A. He said he wouldn't want to work for him any more.
Billy run an account with me over there.
Q. Billy Gum had an account with you?
A. Yes.
Q. Was he speaking in good terms of Mr. Pearce or bad
terms?
A. Not be.fore he went back to work, no, sir, said he didn't
want to work for him any more.
Q. Did he say why he didn't want to work for him any
more?
A. No, sir, he did not.
Q. Anyone else you can recall offhand you heard discussing him?
A. Mr. Good, probably.
Q. Sid
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A. Mr. Good.
Q. Who is Mr. Good Y
A. Johnnie Good has a service station out here.
Mr. Messick: That is all.
page 317 ~

RE-CROS.S EXAMINATION.

· By Mr. Blatt:
Q. Is that John Good of the Spotlight Amoco Station T
A. Yes.
· Q. Who is this Mr. MichaeU
A. He worked up there when I did.
Q. All right. Where does John Good live Y
A. He lives out here on Ro·ute 11.
Q. He doesn't live in Harrisonburg T
A. No, sir.
Q. Where does Mr. Michael live T
A. I don't know.
Q. What Michael is that?
A. I don't know exactly how to tell you.
Q.. Did he formerly work for Mr. Pearce?
A. Yes.
Q. What did Mr. Michael say about Mr. Pearce?
A. He made a complaint he had about the tires, so forth;
he was always complaining about not being able to get. them
adjusted, things like that.
Q. j\{r. Gum said he didn't work for him any more. What
did Billy Hummel say?
A. He asked me where I was all day Saturday,
page 318 ~ and I told him I was up here at the trial; he
wanted to know how it was coming along; talked
about Mr. Pearce always having-said he usually had something going.
· Q. What in thaf leads you to believe this man has a bad
reputation and character T All you have testified to is that
people didn't like him? That is different from "bad character'' or reputation. You sit ·here on this ·stand and give
this testimony. It is a serious thing about a man's character
and reputation. What led you to state, from those things
told you, this man has a bad reputation in his community and
is a bad character T
Mr. Messick: . I object to that question. What is the question?
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Mr. Blatt: I asked him about these things that led him to
conclude he had a bad reputation, bad character?
Mr. Messick: That is a good question but the other one
wasn't.
A. Repeat that, please?
By Mr. Blatt: (continuing)
Q. What was there about what all these people said to you
that led you to conclude that he is a man of bad character
and bad reputation T Which is, after all, a very serious thing
to say about a man under oath.
~

Mr. Messick: Is that a question or warrant?
The Court: Objection overruled.
Answer the question.

page 319

A. Well, sir, the main thing, I feel seems to be everybody
you·talk to has something to say about Mr. PearceQ. (Interrupting) Do these people come out and say he is
dishonest or just they are not satisfied with their dealings
with him?
A. I have heard people say that they were very, very dissatisfied. I don't know whether you would say it is dishonest,
so forth.
Q. Who were the people you heard say they were dissatisfied T
A. I have heard quite a few people say they were dissatisfied, while I was on the road, in adjustments so forth.
Q. .And you think because people were not satisfied with
adjustments that is a reflection on a man's character and
reputation, as distinguished· from a e.lose business man, hard
business man to deal ·with T
.
·
A. Well, the way I sort of looked at it, in my own opinion,
was if everybody sort of felt that away, that was just about
the way it was.
Q. But none went so far as to say he was a man
page 320 ~ of bad character, did they?
A. No, sir. I have never been in a discussion
where anybody said so-and-so, "bad character."
Q. But nobody, in the discussion, said he was of "bad
reputation T''
A. Not "bad reputation" but all the things they said would
point to that.
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Mr. Blatt: I move his testimony be stricken.
All he knows about his reputation is that he is a hard man
to do business with.
Mr. Messick: In reply to that: you don't hear anybody
say "bad character, bad reputation." What they have to
say they saw it and people draw the conclusion from it.
He has testified he knows his reputation and that it is
bad.
The Court: I didn't understand this witness to testify,
under cross, that any of these people actually stated to him
that the reputation of the subject, Pearce, is bad for honesty
or for integrity or veracity. That is what he declined to
answer on cross; just said some people were dissatisfied with
their business dealings, were not satisfied with their business
relationships; but the question you are called to testify about
had to do with the reputation of this man as to
page 321 ~ honesty and integrity and veracity, that is truthfulness, not his reputation in a popularity contest, but reputation as an honest man, whether it is good or
bad, and I understood your testimony to be it was bad. Is
that what you said Y
A. His reputation, yes, sir.
The Court: What kind of reputation do you have reference
toY

A. Mainly, Your Honor, don't seem to be too many people
who have a good word to say about him.
The ·Court: But the subject of your testimony is rather
narrow. It is contemplated your testimony is to deal with
his reputation in the community among people you have discussed his reputation with, as to his truthfulness: that is his
''reputation.'' Not reputation as to whether or not he is a
hard business man, loose business man, moral or immoral
man: but ''reputation,'' as· to his truthfulness and honesty.
A. (No reply).
The Court: Do you have any answer to make to that,
whether or not you know his reputation for truthfulness
and honesty?
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A. Well, it is-I couldn't say he has been too truthful.
He has never done anything dishonest to me, no, sir.
The Court: The question is : how he is
generally regarded among people you have heard
discuss his reputation, respecting his honesty?
If you are going to cast some reflection on him from comments
made, it is the Court's purpose now to narrow that down to
exactly what you mean: whether you mean unfavorable about
his business dealings or his honesty, or what?
page 322

~

A. The main unfavorable part I have heard is in his business dealings, what people think, want to have a free tire
adjustment and he will say ''no,'' and so forth.
Mr. Blatt: Have a what Y
The Court: Dissatisfied with his willingness to make adjustments 1
A. That is one thing, yes, sir.
The Court: Go ahead.
Mr. Earman: There is a motion before the Court to strike
his testimony as to the man's reputation for truth and veracity-all that.
The Court: I think it is taken care of by the cross examination. The jury can give such effect to it as they wish.
Mr. Messick: I think this man's business dealings, who
will not meet his promises, dissatisfaction by everybody,is evidence of dishonesty.
page 323 ~ The Court: The Court is not in agreement with
that expression.
Mr. Blatt: There is no such evidence.
The Court: The motion to strike the evidence is denied.
It will be left with the jury for what it is worth.
Yr. Blatt: That is all.
(Witness excused).
IKE SMITH,
called as a witness, being first duly sworn, testified as follows:
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DIRECT EXAMINATION.
By Mr. Hammer:
Q. What is your name?
A. Ike Smith.
Mr. Blatt: If Your Honor please, I would like to state:
the defendant calls Ike Smith now as its own witness, previously called as a witness for the Commonwealth; but if he is
called as their witness he is, of course, subject to cross
examination by the Commonwealth.
By Mr. Hammer: ( continuing)
Q. Mr. Smith, I believe you had some dealings with Mr.
Lee regarding some tires 7
A. Yes, readjustment. I didn't buy none off him.
Q. Did you ever pay Mr. Lee for any tires?
page 324 r A. No, sir.
Q. Did you ever discuss this matter with Mr.
Pearce?
A. No, I did not.
Q. Will you state to this jury whether or not you ever told
Mr. Pearce you had paid Mr. Lee for these tires 7
·A. No, sir, I did not tell him that.
Mr. Hammer: I asked him if he had ever told Mr. Pearce
that he, Ike .Smith, had ever paid Mr. Lee for any tires. Mr.
Pearce so testified, that Mr. Smith told him. I want to refute it.
Q. Did you ever tell Mr. Pearce or make such a statement
as that?
A. No, sir, I did not.
Q; If Mr. Pearce told this jury that you told him you·paid
Mr. Lee for these tires, is that statement true or noU
A. He came and asked if I paid him any difference. I
told him I did not.
Q. If Mr. Pearce told the jury you said you paid Mr. Lee
for these tires, is that statement true or noU
A. No, sir.
Q. Mr. Smith, where do you live?
A. Mount ,Crawford.
Q. Do you come in contact with and associate
page 325 r with the same people in this community as Mr.
Pearce comes in contact with?
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A. Probably so.
Q. Have you ever heard his reputation in this community!
Mr. Blatt: He is not a resident '' in this comm.unity,'' which
is enough to bar him from answering the que.stion. He doesn't
say he knows these people, but says '' Probably so.''
The Court: Lay the proper foundation.

Q. Do you come in contact and associate with people in
this comm.unity who come in contact with and associate with
Douglas Pearce T
A. ,Some of them, I think.
Q. You come in contact with some of them Y
A. Yes.
Q. And basing your answer on those that you have come in
contact with-?
The Court : (Interrupting) No.
Q. (Continuing)-! will ask you, do you know from that
source his general reputation in this community!
A. Well, I don't know. I couldn't say that.
Q. You don't know anything about that 7
A. No.

page 326

~

Mr. Hamm.er: All right.
CROSS EXAMINATION.

By Mr. Blatt:
Q. Who did you pay for the tires you got, Mr. Smith 7
A. Well, I believe .Mr. Hoover was the man I bought them
of; I think, I paid him for them.
Q. When was that T
. A. That wasn't too long after he started up, he came up
and I bought some tires off him and sent some in and had
them recapped.
Q. What about February, a year ago!
A. I don't know what date it was.
Q. I am not talking when he just started up, I am talking
about a little over a year ago T
Mr. Messick: On Direct Examination I asked him all about ·
it. He was brought back for one purpose and one only and
that was to ask him whether or not he made such a state-
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ment as testified to by Mr. Pearce when he was on the stand.
Mr. Blatt: The first thing you asked him, whether or not
he bought tires from Mr. Lee.
Mr. Messick: That wa.s the question asked him on Direct :
they asked him if he bought any tires from Mr.
page 327 r Lee, and he said he did not, that he adjusted
some tires with Mr. Lee. That is what he testified to, Saturday the 25th.
Mr. Blatt: He is not our witness. We are cross examining.
You opened this up; you had no right to reopen it here again
unless you make h~ your own witness for that purpose and
we can cross examme.
The Court: I thing he was called here today as a character
witness. He indicated he didn't know the general reputation of the subject, Pearce; and then he was also asked today
about whether or not he had ever paid Mr. Lee for any tires,
and his answer was ''No.''
Mr. Hammer: Our purpose for calling him, not only to
show this, but to show when Mr. Pearce testified this man
had told him, Pearce, that he had paid Mr. Lee for these
tires, it was for the purpose of impeaching the testimony of
Mr. Pearce on that very point. Today, he testifies he never
told Douglas Pearce he paid Mr. Lee for these tires, which
Mr. Pearce testified before the jury on Saturday.
(Further argument).
Mr. Blatt: We have a right to cross examine him. He is
their witness, now.
Mr. Messick: He is not our witness anything of the
kind.
page 328 r The Court: I think the only thing you have a
right to cross examine him on, if he ever denied
paying Mr. Lee for tires sold by Mr. Lee.
(Further argument).
The Court: You will only be permitted to cross examine
on the examination this afternoon, as to what he told Mr.
Pearce.
By Mr. Blatt: (continuing)
Q. I will ask this question: Did Mr. Lee deliver any tires
to you about the first of February 1956¥
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A. Yes, he delivered two, I believe it was. I wasn't there
one day when he delivered.
Q. And were they, adjustment of tires 7
A. Yes.
Q. When had you originally bought tires delivered to you
about February 1956 7
A. vVell, I just don't know. I sold the tires : I had them,
maybe, a couple of months.
Mr. Messick: Every bit of that was gone into on the 25th;
that is what he put him on for and asked him, and the witness
so testified.
The Court: Go ahead. I don't follow your examination,
exactly.
page 329 ~ Mr. Messick: It is written right down here and
the Reporter can read it to Your Honor.
The Court : I am not going to ask her to explore through
all those .Stenotype notes to dig out that little testimony.
If he repeats his testimony, it can't be helped. I am trying
to expedite the conclusion of the trial.
By Mr. Blatt: (continuing)
Q. Was this .adjustment of the tire bought from Mr. Hoover
about a year before?
A. Yes.
Q. Who did you ask to adjust these tires for you?
A. I asked Billy Lee. I asked the boys who worked in
there, Landis and the Randolph boy, and they told me to go to
Billy Lee for adjustments, they didn't have anything to do
with it.
Q. Did you ask Mr. Pearce for adjustment?
A. No. I was in there a couple times and I didn't see hil!l.
Mr. Blatt: That is all.
Mr. Hammer: That is all.
(Witness excused).
~

·
JOHN GOOD,
called as a witness on behalf of the defendant
herein, being first duly sworn, testified as follows:
page 330
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DIRECT EXAMINATION.
By Mr. Hammer:
Q. What is your full name?
A. John Snivley Good.
Q. Where do you live?
A. 550 Lee Avenue.
Q. What is your occupation?
A. I operate a service station.
Q. How long have you operated a service station?
A. .Since 1950.
Q. Will you please state to the jury under what name
you operate your station,
A. Spotlight Amoco Service Station.
Q. Mr. Good, have you ever purchased any tires from
Douglas Pearce?
A. Yes, sir.
Q. When you purchased those tires, how were you billed
for them?
A. Billed "Spotlight Amoco."
Q. Did you ever receive any statements for the amount
due from Douglas Pearce?
page 331 ~ A. Yes, sir.
Q. I hand you several papers here and ask you
to tell the jury what those are?
A. Well, that is some tires that I had bought or had recapped, some casings I traded in.
Q. In other words, you did have an account there with
Douglas Pearce under '' Spotlight Amoco?''
A. Yes.
Q. Now Mr. Good, did you ever give Billy Lee any permission to bill any tires to your place?
A. Yes.
Q. Were you advised by him on those occasions, when he
would bill them to your place, he would bill the tires to you?
A. Yes.
Q. Will you state to the jury if you ever gave your consent or permission to him to sell tires to individual persons,
and bill them out to you?
A. Yes.
Q. He had that permission from you?
A. Yes.
Mr. Hammer: Take the witness.
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page 332

r

CROSS EXAMINATION.

By Mr. Blatt:
Q. Is B·illy Lee your agent to sell tires to you 1 Or for
vou1
· A. No, selling tires 'to' me.
Q. Was he your agent to sell tires for anybody 1
A. He never sold any for me.
Q. As I take it, you gave him permission to bill tires to you
that you never received and you never paid for, you never
saw and you never knew who they were being sold to 1
A. He asked me, to his friends, sometime or other; it wasn't
something that went on all the time.
Q. Ho,v 1rany times did it happen,
A. I don't know, several occasions.
Q. Did you ever sell any tires to Garland Showalter, September l, 1955 f
A. I never sold him anv.
Q. Did you ever receive a bill for those tires 1
A. No, sir.
Q. Did you ever pay for tires sold to Garland Showalter-?
Mr. Hammer: (Interrupting) I object to that, whether or
not he ever paid for tires sold to Garland
page 333 r Showalter.
Mr. Blatt: That is the subject under discussion today.
The Court: Objection overruled.

Q. Did you ever pay for tires sold to Garland Showalter,
September 1, 1955, about 1
A. No, sir.
Q. Did you ever sell any tires to William H. King?
Mr. Hammer: Object to that.
Mr. Messick: Exception to both rulin~s.
Mr. Hammer: William Kingf He is not charged with
anything there.
Mr. Messick: The basic of the objection, it never has been
the eontention that this man was ever billed for them. It
was a question of sale to a friend.
The Court: Evidence has been introduced in chief that
there was a shipping ticket or invoice made off for these
two people and made off in the name of '' Spotlight Amoco.''
Mr. Hammer: No, sir, there is no such evidence.
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John Good.
Defendant now calls for the production of any such evidence, if they have the invoice for it; if the Commonwealth
has that evidence available, we would certainly like to see
it.
page 334 ~ Mr. Messick: The evidence introduced here as
to invoices, showing invoices to Spotlight Amoco
was introduced for the purpose of showing that, when Miss
Huffman testified and Mr. Pearce testified there wasn't any
invoices at all of sales to Spotlight Amoco, that there were
invoices, shown in Miss Huffman's own handwriting, Your
Honor.
The Court: I am referring to the testimony of the witness,
Showalter. My recollection is he testified the tire was
delivered in the name of "Spotlight Amoco."
Mr. Messick: No, merely 'billed' to Spotlight.
Mr. Hammer: This question is about Bill King.
The Court: Likewise Mr. King testified,-some reference
made to the fact that his purchase was to be billed to Spotlight.
Mr. Messick: If I can refresh your Honor's recollection,
his testimony was he thought it was to be billed through
a Gulf Station.
The Court: I believe he did testify, a Gulf Station, Mr.
King testified a Gulf Station.
The Court: Objection overruled.
Mr. Messick: Exception, if Your Honor Please.
By Mr. Blatt: (continuing)
Q. Let's go back: Did you sell any tires about the 1st of
November to William H. King?
page 335 ~ A. No, sir.
Q. Did you receive any bill for tires sold to
William H. King?·
A. No, sir.
Mr. Messick: The same objection.
The Court: Overruled.
Mr. Messick: Exception.
Q. Did you pay for any tires delivered to William H.
King?
A. No, sir.
Mr. Hammer: I object to all this line of testimony because
Mr. King said it was billed through some Gulf Station.
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Mr. Earman: There is evidence in the record, on Direct
Examination, when Bill King brought his tire back to Douglas
Pearce for adjustment, that it was billed to Spotlight Amoco,
King first stated he thought it was some Gulf Station, but
if my memory serves me correctly, Billy Gum, or one employee, I don't remember which one it was, the sales slip or
invoice was made to Spotlight Amoco.
Mr. Messick: If it was, why didn't you produce it Y Did
that burn up, too Y
·
Mr. Earman: Possibly so.
The Court: Objection overruled.
· page 336 } Mr. Messick: Exception.
By Mr. Blatt: (continuing)
Q. Mr. Good, how did you ever happen to give one of Mr.
Pearce's employees, Billy Lee, permission to make fictitious
billings through you Y How did you happen to give your
consent to a situation like that Y
A. I often give people permission to buy in my name or
something, in that respect.
Q. Who else did you give permission Y
A. There was nothing against Douglas Pearce that went
on in that way; Douglas Pearce was in the business of selling
tires; Billy Lee was very enthused about his job; he said "We
are going to sell tires and Douglas Pearce is going to make
some money. He has a good recap." That is the way it
started. I never had any dealings with Douglas Pearce
at all until Billy Lee came there.
· Q. Didn't it seem peculiar that you would give your permission to make fictitious billings through you Y
A. No, sir. Billy Lee said, selling to his friends ; didn't
say a business would be made of it and no business was made
of it, but that the tires should be billed through a station
that had authority to buy tires.
Q. Did you know whether Mr. Lee had authority to sell
tires at wholesale Y
page 337 ~ A. As far as I know, he did.
Q. Wasn't it peculiar then that he would have
to resort to fictitious billing?
A. It wasn't 'fictitious billing,'-maybe to people that
didn't have authority to buy tires.
Q. Wasn't it 'fictitious,' if he was selling to Showalter?
Mr. Messick: Objection.
The Court: Overruled.
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Mr. Messick:

Exception.

Q. Wasn't it 'fictitious,' you never received the tire, never
paid for it, never had contact with the man who bought it
from Billy Lee?
A. No, sir.
Q. You said you had given consent for other billings made
through your station. I presume by 'other firms.' What
other billings have you consented to 7
A. If somebody wants a muffler, tail pipe, some piece of
equipment, I give permission to use my name to buy at a
wholesale house.
Q. Did you give Garland Showalter permission to use your
name to buy at Douglas Pearce's 1
A. No, I did net give Garland.

page 338

~

Mr. Messick: What did you start to say?

.A. I gave Billy Lee, to sell.
Q. Have you had other business connections with Billy Lee
besides your connection with him in the tire business 7
Mr. Hammer: I object to that.
Mr. Blatt: I want to show the relationship between the
parties.
The Court: Overruled.
Q. Have you ever had other business dealings with Mr. Lee
besides the tire business 1
A. Well now, Billy and I have been friends quite a number
of years.
Q. Mr. Lee endorsed your note T
A. Yes.
Q. When was thaU
A. That was along about the last of November or first
of December in 1955.
Q. How did Mr. Lee come to endorse your note? What
was amount of it, by the way?
A. It amounted to about $2,000.00.
Q. How did Mr. Lee come to endorse your noter
A. I asked him if he would.
page 339 ~ Q. And did you go to the bank and get the
money, and get the money on that occasion?
A. I went to the Loan and Thrift.
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Q. As a matter of fact, that note was a renewal or replacement of another note you had been on?
A. Partially.
Q. And who was on with you on the other note 1
A. That was between Mr. Shifflett and myself.
Q. Did he endorse that other note?
A. No, sir.
Mr. Hammer: I object to that.
Mr. Blatt: I want to show the relationship between the
parties and I will tell the Court what I propose to do:
(Conference at the Bench off the record).
By Mr. Blatt : (continuing)
Q. Mr. Lee had endorsed for you, you say, a $2,000.00 note?
A. Yes, sir.
Q. Mr. Good, did you know, on September 1, 1955, that Mr.
Lee had billed tires through you sold to Garland Showalter?
A. He had told me, I don't know what date it was, but he
bad told me he had billed them to me.
Mr. Blatt: That is all.
(Witness excused).
page 340

r

BILLY BODKIN LEE,
the defendant herein, being first duly sworn, in his
own behalf testified as follows :
DIRECT EXAMINATION.
By Mr. Messick:
Q . .State your name 1
A. Billy Bodkin Lee.
Q. Mr. Lee, I am going to bring this case to a conclusion,
if I can. It is alleged in a warrant here, on or about the 1st
day of September 1955 that you:
"Unlawfully, ·wrongfully and fraudulently, did dispose of
and embezzle from Douglas Pearce Inc., one 6 :70x15 tire
of the approximate value of $16.15, which was entrusted and
delivered to him by virtue of his office, trust and employment
with the said Corporation, by selling and delivering said tire
to Garland Showalter in said County and receiving the
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purchase price thereof and diverting said proceeds to his own
use with the intent of permanently depriving the said Corporation thereof, (2nd offense) against the peace and dignity
of the Commonwealth of Virginia."
Did you do any such thing of that kind, at all, son?
A. No, sir.
page 341 ~ Q. Are you guilty, or not guilty, of this?
A. Not guilty.
Q. Did you ever tell Mr. Pearce, sometime in February-I
think it was "February"-was it the 11th or 12th? 1956,
that he said to you: "Billy, you have been stealing from me,"
and you said ''Yes?''
A. I did not say "Yes."
Q. Did you steal anything from him, son?
A. No, sir.
Q. Did you ever try to make any arrangements with a
fellow by the name of Gum, to steal anything from Mr.
Pearce?
A. No, sir.
Q. To steal this tire, or any money supposed to have
gone to these people?
A. No, sir.
Q. I will ask you one other question: Did you turn him
in to the Wage and· Hour Law for the way he treated his
employees?
A. Yes.
Q. Did you do that before any warrant was ever issued
against you in this matter?
A. Yes.
Q. Tell the Court and jury whether or not that Mr. Pearce
or his representatives offered to withdraw this
page 342 ~ warrant provided you would pay this $16.15?
A. Mr. Blatt told Mr. Hammer, when we went
to court, if I would make restitution, pay the amount, they
would drop it. That is what M.r. Hammer told me. I said "I
will not. I don't owe for it and I won't pay for it.''
Mr. Messick: You may cross examine. That is all I have.
The Court: His testimony was that Mr. Hammer told him
that? Mr. Blatt: I will have to be sworn.
Mr. Earman: Mr. Blatt told Mr. Hammer.
A. Mr. Hammer approached me in that hall and said if I
would pay for the tire, they would drop it. "What do you
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want to do f '' I said '' I won't pay for it. That is admitting
I am guilty.''
CROSS EXAMINATION.
By Mr. Blatt:
Q. You didn't hear me make any such statement 1
A. No, I didn't hear you.
Q. Did you deliver some tires "6 :70x15 white-wall" to Mr.
Showalter, .September 1, 1955 f
A. I delivered 'a tire,' yes, but I don't know the date.
Q. What kind of tire was iU
page 343 r A. 6 :70 x 15 white-wall.
Q. What did you receive for that tire 1
A. Three pairs of pants.
Q. And what were those pants worth 1
A. I don't know. He said 'round $3.00 or $3.50.
Q. What was that tire worth!
A. $7.35 plus $2.75 for the casing, at that time.
Q·. Which made about $10.00?
A. That is right.
Q. Wholesale or retail pricef
A. Wholesale price.
Q. What was the retail price of that tire1
A. I am not exactly sure. We never sold tires by the retail price; he give everybody 20 per cent off, if anyone come
in there we generally made a sale and he said '' In this business it is 'root hog or die.' '' We generally sold.
Q. How many times did you see Mr. Pearce sell tires for
pants?
A. I didn't see any.
Q. Did you ever see any tires sold for pants, other than
the ones you sold 1
A. No.
Q. How did you happen to trade these tires for
page 344 r pants?
A. He come in there for adjustments, two adjustments. I think he bought the tires and at some stages
Mr. Pearce adjusted them. I don't know what he charged.
He said to me "I need another white-wall." I told him-we
didn't have another in stock-I asked him about getting me
some pants at the Pants Factory; he told me he could, and I
told him I could get the tire for him at wholesale if he could;
and he said I could get three pairs of pants. I paid for the
tires and Miss Huffman billed them.
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Q. Through whom?
A. Spotlight Amoco.
Q. Did you say Mr. Pearce would sell tires and regardless,· everybody got 20 per cent off?
A. Yes, sir.
Q. Why didn't you bill the tires to yourself or to Mr.
Showalter?
A .. We didn't want people to know we was selling them
that way,
Q. Did you tell Mr. Pearce you were selling them through
Spotlight?
A. I told Kathleen for her to bill through Spotlight.
Q. When?
A. When I turned in the tire.
page 345 ~ Q. How much were the tir!;ls billed at?
A. $10.00 and a couple cents.
Q. Did you get a receipt?
A. Yes.
Q. Where is it?
A. I don't have it.
Q. What did you do with it?
A. I didn't find them, sir. I found those I bought tires
.for myself.
Q. Did you sell tires to Bill King?
A. I did.
·. Q. When?
A. I am not sure of the date.
Q. Let's go back to Garland Showalter. Where did you
deliver tires to Garland?
A. I didn't deliver "tires"-one tire.
Q. Where did you deliver it to Garland?
A. To my house.
Q. Why didn't Garland pick it up at your place of business?
A. I didn't know, for sure, ·when I would have it; was waiting on casings, which got in. He said he had riders and
·
when we got them in, to take it out to the house,
page 346 ~ he would pick it up.
Q. Where does Garland live?
A. Dayton.
Q. Where do you live?
A. At the time, Spotswood Acres.
Q. In Harrisonburg?
A. Outside the City limits.
Q. Whe-re does Garland work?
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A. At the Pants Factory.
Q. What time of day had he originally come down there
to see about this adjustment-pants account¥
A. I don't know, he come in one ,day at dinner, and put
two tires on for adjustments. If somebody else come in and
wanted it, it would have been sold.
Q. You were there, weren't you¥
A. I was there most of the time.
Q. Do you mean to tell me if you had put a tag on that
tire it would have been sold to somebody elseT
A. That happened many a time; somebody come in and
want them, Pearce said "Sell them."
Q. You could have gotten another tire¥
A. Maybe, in a couple of weeks.
Q. So instead of delivering the tire two blocks away, you
took it to your home. How did you get word to
page 347 r him¥
A. I didn't get word; he come to see.
Q. How many pairs of pants did you get¥
A. Three.
Q. How long after, did you turn the money in¥
A. When I made the ticket; when I took the tire.
Q. How did you happen to deal with Bill King on the First
of February 19551
A. First of February¥
Q. First of November 19551
A. Well, Bill King has cut my hair before I went in Servi,..e; he knew I worked for Douglas Pearce, I always talked
ti res. He asked me '' What can I get tires for¥'' and I told
him I could get tires for him at the retail price less 20 per
cent, but he couldn't do that, said he talked to another recapper and could get them wholesale. So before I left there,
I said '' If they can sell at wholesale so can I,'' but I told him
I would have to hill it throug-h a station.
Q. What station did you bill it through 1
A. Spotlight Amoco.
Q. Did you tell Mr. Pearce you were billing these tires
throug-h Spotlight 1
A. Yes. I didn't tell him, for Bill King; but I told Miss
Huffman.
page 348 r Q. Did you tell Miss Huffman, for Bill King¥
A. No.
Q. \Yho did you tell her they were for?
A. Not anyone ; to bill to Spotlight.

186

Supreme Court of Appeals of ;virginia

Billy Bodkin Lee.
Q. And you left her under the impression it was sold to
Spotlight?
A. As far as I know.
Q. Was Bill King entitled to wholesale price T
A. I imagine in his business he may be, I don't know.
Q. W.as he, in the tire business T
A. No.
Q. What is the difference between the wholesale price of
these tires and the retail price less 20 per cent T
A. I don't know. I haven't been up there, close to two
years.
Q. What was it at that time¥
A. I can't remember that, either.
Q·. Was there a difference T
A. Oh, yes.
Q. They they wouldn't buy them at 20 per cent off, only
buy them at wholesale?
A. (No reply).
Q. You say that you turned Mr. Pearce in to the
page 349 ~ Wage and Hour people before the warrant was
issued. Did you turn him in after you were fired,
or before?
A. After.
Q. Who did you turn him in to T
A. The Wage and Hour people.
Q. Where did you go to turn him in T
A. Richmond.
Q. To whom did you talk T
A. I have the man's name in the car-if you want the date
verified, I have the man's name, where you can get it verified.
I made another trip to get that.
Q. What building did you go toT
A. I will tell you, the number is 660 West Lombard Street,
North Lombard-y. I don't know the name of the building.
They have got all kinds of offices there.
Q. What day did you go there?
A. 17th of February.
Q. Did you tell Mr. Pearce you were turning him in T
A. No, I told Mr. Gum. I know Mr. Pearce knew about it
because the same man called him about it from Lynchburg,
because on my trip I went through Lynchburg.
Q. What were you going to Lynchburg for?
A. I was checking with some other people over
page 350 ~ there who didn't like him. I made the trip to take
my wife over.
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Q. So after Mr. Pearce fired you, you were out to do him
as much damage as you could?
A. Yes, anybody as dirty to do that to me, yes, sir.
Q·. He hadn't issued any warrants?
A. Yes, he talked it around Gum, he give me the information, what Pearce was going to do-Gum wasn't working
there.
Q·. Gum quit the same morning?
.
A. I don't know. In fact, Pearce sent some of his help out
to see if I knew where Billy Gum was on Monday morning.
How did I know where he was at?
Q. Did you know where Billy Gum was at?
A. No, I did not.
Q. Mr. Lee, weren't you previously convicted in the Trial
Justice Court, prior to September 1, 1955, of Petty Larceny
from Mr; Kile?
A. Yes, sir.
Q. Do you have a receipt for the William King transaction?
A. The way I understood, he had a receipt he showed to
Mr. Pearce. I gave him the receipt.
Q. Receipt for money you gave Miss Huffman 7
page 351 ~ A. Yes.
Q. If you turned in the money, how did you
happen to give him a receipt?
A. I give him a receipt for the money.
Q. Mr. Lee, on cross examination of witnesses, in your behalf, a lot has been made of the fact that you occasionally
paid some money, at least to the express people and Mr.
Lambert, from your own pocket. Were you repaid all .that
money when you turned the accounts in Y
A. No, they still owe me.
Q. Which ones do they still owe you for?
A. Lamhert, $19.00 and some cents.
Q. Did you get a receipt from Mr. Lambert?
A. I did.
Q. Where is that receipt?
A. I give it to Miss Huffman. She didn't have the money
in the register. I asked for the money several times, to pay
me, and pay me by others ''coke'' money-be the same way.
Q. How much do you say they owe you?
A. $19.00 and a few cents for that. At the same time, I
also turned in a gas bill, Cities Service bill, but she did have
the money and paid me. I am not sure of the amount; that
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was a separate ticket.
A. (Continuing) I would hand her the tickets
and she would say "I won't have the money until
this evening;'' half the time, while I was working up there,
come in the next day.
Q. Have you asked for the money?
A. She would say "I will look for the receipt," and she
would ask me "where is it, Billy?" and I said I gave it to
her.
Q. If that ·was your experience, why didn't you hold your
receipts until you are paid?
A. Towards the last, I tried to do that.
Q. When did the Lambert deal take place?
A. I don't know the date. There was a truck overloaded
and Pearce asked me where he could get a truck and I said '' I
don't know. I will hunt one.''
Q. ·w1iy didn't you ask Mr. Pearce 1
A. When they put gas in the truck they charged, it was
loaded too wide.
Q. You heard Mr. Lambert, your witness, testify it was for
gas and oil, and you wanted $19.00?
A. I put gas in at Jim Devick's Service ,Station.
Q. Then it is not correct Lambert's $19.00 was for gas
and oil?
page 353 r A. Lambert's, 15 cents a mile from the weigh
station this side of Winchester.
Q. When did you make that agreement?
A. When we borrowed the truck.
Q. He testified there was no ''agreement,'' 1s that correct 1
A. He may have forgotten.
Q. You don't know whether he "forgot" or not, but you
heard what he testified to?
A. Figure up 15 cents a mile from here to the weigh station and see if that won't figure out just about right. It
rould be figured out.
Q. Do you maintain that you had the right to sell tires and
to keep the proceeds to set it off against something they may
have mved you f
A. No, sir.
Q. Doesn't make any difference if they owed you something
for what you may have paid out, or noU
A. Sir!

page 352

r
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Q. You maintain that you turned the money in for these
tires?
A. Yes.
Q. You are not saying you sold these tires and
page 354 ~ kept the money because they owed you some other
moneys, that you were balancing it off, or noU
A. No, sir-yes, I will do everything I can do to get my
money, when this thing is over.
·Q. Your Counsel brought it out, Mr. Lee. I am asking you
then if it is not your position: you owed them, they owed you,
and you set one off against the other?
A. To show my authority-

Mr. Messick: (Interrupting) We object. We tried to
show the method, the manner in which they operated their
business, the looseness of it, and the authority this man had
and what he did do. That was the purpose the evidence was
introduced for.
Mr. Blatt: All through this case there has been testimony
about taking money out of his pocket and paying bills.
Mr. Messick: It is entirely irrelevant.
The Court: Overruled.
Mr. Messick: Exception.
Q. What difference does it make in this case whether Mr.
Pearce owed you any money or not?
A. A lot of difference.
Q. Well, what difference?
page 355 ~ A. To try to get everything. He acted pretty
dirty with me and I am going to do everything I
can do.
Q. But you don't maintain it constitutes any defense to this
prosecution, do you?
·
A. I don't understand Y
Mr. Messick: Objection.
The Court: Overruled.
Mr. Messick: Exception.
Q. Do you maintain it is a good defense to this prosecution, that you should be acquitted of this because Mr. Pearce,
you say, owed you some money?
A. No, I wouldn't say nothing like that.
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Mr. Messick: The same objection.
The Court: Overruled.
Mr. Messick: Exception.
Q. What did you turn in to the Wage and Hour people?
A. Hours I was working. Mr. Pearce wouldn't let me
punch the time clock, most of them did. I asked him one time,
and all the promise he ever made : '' Stick to me, stick to me,
in June you will be making $100.00 a week."
Q. What were you hired for Y
A. General labor. He wasn't in the recapping business,
he wasn't there a week, when he handed me a wad of money,
to watch the gas pump. I don't want to take it.
page 356 ~ '' I trust you. I trust you.''
Q. When did you become a '' Manager Y''
A. Mr. Pearce, when I started some routesMr. Hammer: (Interrupting) I certainly think that is immaterial. The Commonwealth has .already admitted he was
the "Manager." ·
Mr. Blatt: I am pursuing this question of the Wage and
Hour.
The Court: Overruled.
Q. When did you become outside salesman Y
A. Not long after he started recapping.
Q. When did you become '' Manager Y''
A. When I quit the routes, he put me inside, said he needed
a 'front man' to sell tires, adjust tires.
Q. But you knew the Wage and Hours did not apply to a
manager or outside salesman Y
A. Yes. Who am I to go and see Y
Q. You went to the Wage and Hour Y
A. Yes, and that is the information I got: does not apply
to recapping at this time, too many different judgments on
it, will be later on.
Q. So there wasn't anything for Mr. Pearce to fear, so far
as the Wage and Hour people and you were
page 357 ~ concerned Y
A. I don't know whether there was anything to
fear or not but he must have feared.
·
Q. You didn't get any results down there, did you Y
A. I may, yet.
Q. But you didn't when you went down there, did you y
A. No.
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Q. Didn't you talk to Virgil Huffman about a job at Mr.
Pearce's while you were, right.after your first conviction?
A. No-yes-no, I didn't say nothing to him about a 'job.'
Huffman came to see me while I was in jail.
Q. Is Huffman related to Kathleen Huffman?
A. He is her brother.
Q. Did Mr. Huffman help to get you the job at Mr.
Pearce's?
A. Not that I know of. Mr. Bob Gilmer was the one came
and told me Mr. Pearce asked about me, said he told him he
thought I would make him a good man.
Mr. Blatt: That is all.
REJ-DIRECT EXAMINATION.
By Mr. Messick:
Q. How many hours a day did you work up there, Billy?
A. I went to work at 4 :30, quarter to 5 :00, in
page 358 ~ the morning, the trucks start to load around that
time, 5 :00 o'clock·
Mr. Earman: (Interrupting) I don't think this is proper
examination at this time and is certainly irrelevant.
The Court: The objection is sustained.
Mr. Messick: Exception. The Wage and Hour people, they
asked him in regard to his duties; they brought it out and
since they brought it out I think I have a right to examine
him.
The Court: Objection sustained.
Mr. Messick: Exception.
We have sent for the papers, Wage and Hour.
Mr. RJatt: We object, in advance, to their production.
I don't see where they have any relevancy here. He says
he turned the man in.
The Court: Are you through with this witness Y
Mr. Hammer: Exception to introducing those papers.
The Court: The Court hasn't anything before it.
I thought you were still examining this witness?
Mr. Hammer: We have sent down to the car to get the
papers.
Mr. Blatt: I was inquiring if they were sending for that
information to give it to the jury? I was testing his re-

192

Supreme Court of Appeals of :Virginia

Kathleen Huffman.
collection, not what the papers say but I want to
know what he recalls about it, not to produce any
papers.
Mr. Earman: And it is immaterial.
The Court: Who is offering to introduce any papers Y
Mr. Messick: On cross examination Mr. Blatt asked Mr.
Lee when it was he turned the papers in, if it wasn't after hie
arrest, after this charge against him, and he told him ''No,''
and he said "I have got the papers in my car and they show
I turned him in to the Wage and Hour, a report,·on the 17th
of February,'' which happens to be about eight daysThe Court: (Interrupting) He testified it was after he was
charged, and before he was arrested. Nobody has challenged
that.
Mr. Messick: If no challenge of it, then we don't care
anything about the papers, but I wanted to get the papers
in corroboration, since he brought it out.
The Court: His testimony was that he made complaint to
the Wage and Hour, at RichmondMr. Messick: (Interrupting) on the 17th of February.
The Court : It doesn't make any difference.
Mr. Messick: It makes right much. difference-a week or
so, a week before he swore out the warrant.
The Court: Then it is established, the 17th of February
he went topage 360 ~ Mr. Blatt: (Interrupting) He testified to it.
Mr. Messick: Do you have any doubt¥ We
have sent to get the papers.
Mr. Blatt: We are not contradicting it.
Mr. Messick: If you are conceding that also, we will not
send and get the papers.
Mr. Blatt: We are not conceding.
The Court: It is established, the 17th of February.
Mr. Messick: Then that is all.

page 359

~

(Witness excused).
The
Mr.
The
Mr.

Court : Any further evidence Y
Messick: No, sir.
-Court: Any rebuttal evidence?
Blatt: Yes, sir.

.
KATHLEEN HUFFMAN,
recalled in Rebuttal.
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DIRECT EXAMINATION.
By Mr. Blatt:
Q. Miss Huffman, I believe when you testified before, there
was some questioning back and forth about a transaction in
which Mr. Lambert's truck had been used to go to Winchester
to get some casings Y
page 361 r A. Yes.
Q. Did Mr. Lee ever turn in to you any receipts showing payments to Mr. Lambert, for any money for
the use of that truck Y
A. Yes, he turned it in. This is the receipt. (Handing
document to Mr. Blatt)
Mr. Blatt: We offer this receipt in evidence as Commonwealth's Exhibit No. 1.
Q. Was Mr. Lee ever paid back that $19.00Y
A. Yes.
Q. Do you recall when, and where, and how he was paid

it?
A. I paid him that when the receipt was given to me and
put it in the cash drawer and later in the Petty Cash box.
Q. Did you pay him by check, or cash T
A. By cash.
Mr. Blatt: That is all.
CROSS EXAMINATION.
By Mr. Messick:
Q. Miss Huffman, when did you pay Mr. Lee
page 362 r that $19.00T
A. When he gave me the receipt.
Q. When did he give you the receipt?
A. I don't remember the date.
Q. What year was it?
A. 1955.
Q. What part of the year was it¥
A. I don't remember what time it was.
Q. Was it in the spring or summed
A. I don't know that. I judge it was early fall.
The receipt is not dated. I don't know when I paid
him.
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Q. Was it in the summertime?
A. I don't know.
Q. You don't know?
A. I don't know for sure, no, sir.
Q. Was it before Christmas or after Christmas?
A. ·Before Christmas.
Q. How long before Christmas?
A. I told you I don't know.
Q. Don't you know you were stopped by the State Trooper,
broken down at Winchester-?
A. (Interrupting) But I don't know the date. I know
that.
Q. And Mr. Lambert testified it was in the
page 363 ~ summer of 1955?
·
·
A. I told you, I know why the truck was used
but I didn't know the date.
Q. All right ... If it was a receipt for money you paid out,
that you received from Billy Lee, it was certainly in the
summer of 1955, wasn't it?
: A. I still say, I don't know the date.
Q. Well, was it in the summer or not, when Billy Lee paid
that for your truck breaking down and you paid him when
he turned the receipt over to you, there in the summer?
A. I still say, Mr. Messick, I don't remember the date. I
paid it or it wouldn't have been in my Petty Cash register
or Petty Cash box.
Q. Did you make a record of it?
A. Record of Petty Cash but ·with other Petty Cash.
Q. Where is it?
A. What?
Q. The record of it?
A. As I said, the ticket isn't dated.
Q. But you know the breakdown was in the summer of
1955 and you paid it in the summer, and there is your receipt
that you say he presented, that is correct isn't it?
A. The ticket isn't dated.
page 364 ~ Q. When did you make out a ticket, then, in
payment-or check in payment of it?
Mr. Blatt: This ·witness has been asked six or seYen times.
She says she doesn't recall the date.
Q. I will ask you just one other question, then. ·when did
you have your fire?
A. December 23, 1955.
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Q. December 23, 19551
A. Yes, sir.
Q. ·why wasn't that receipt destroyed along with the rest
of the papers, then T
A. I didn't say 'everything' was destroyed.
Q. You didn't say everything was destroyed.

Mr. Messick: Stand aside.
Mr. Hammer: Just a minute.
(Intermission).
Mr. Messick: Where is the subpoena ditces tecum?
By Mr. Messick: (continuing)
Q. If all of your papers were destroyed, as was shown here
on Direct Examination the reason why no records could be
produced because they were destroyed, why is it that one particular little receipt survived the fire?
A. I don't recall any time that all records were
page 365 r said they were destroyed. The papers that Mr.
Hammer wanted in the other court to go through,
he and Mr. Lee wanted to go through, were brought to him,
all be asked for.
Q. Did you have any books of account, any slips, deposits
or records showing sales prior to December 1955?
A. We brought Mr. Hammer the bank books, and he looked
through them; accounts receivable, he looked through that.
Sales were destroyed, we didn't have those.
Q. Did you have any receipts issued to Mr. Lee or anyone
else, or receipts from Mr. Lee for the payment of money?
A. Yes, we have a Petty Cash.
Q. Did you have any receipt where you paid Mr. Lee any
$19.00?
A. We have got that receipt, right there, Mr. Messick.
(Indicating).
Mr. Blatt:

Over what period of time, do you ask?

Q. Have you got any receipt of any kind or character from
Mr. Lee where you paid him that $19.00?
A. I paid that.
Q. Where is your receipt for the $19.00?
A. I paid him $19.00 from the drawer, and he handed me
this receipt. (Indicating)
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Q. Where does he get a receipt for his money,
he pays you money don't you give him a
receipt for it¥
A. Why have the 'receipU''
Q. You mean, he handed you that paper, and nothing in
the world was received from Billy Lee¥ The $19.00 he paid
for the truck of Marvin Lambert, where is any receipt to
Billy Lee¥

page 366

r when

Mr. Blatt:
other way.

I don't follow that.

The money fl.owed the

Q. Where is there any receipt for $19.00 from Billy Lee,
if you paid him any $19.00¥ That is what I want to know.
A. What is that, again¥

The Reporter repeats the question.

Q.
A.
Q·.
A.

(Adding) To Mr. Pearce¥
Billy Lee's receipt to Mr. Pearce?
Yes¥
He give me that. (Indicating Exhibit)
Q. That is no "receipt," that is no receipt at all.

Mr. Earman: That is argumentative.
A. Receipt what the money was issued for.
Q. When you took the $19.00 out of your cash drawer-¥
Mr. Earman: (Interrupting) We are objecting.
The Court: Let me have the objection so the
page 367 r Court may rule.
Mr. Blatt: I think the Court can take judicial
notice of this: Mr. Messick keeps asking ''Where is there
any receipt for $19.00 from Billy Lee Y'' It is the custom in
every business, when a truck driver buys gas out of his pocket,
he gets a ticket for so much money and when he turns in the
receiptThe Court: That is within his right on cross examination.
Objection overruled.
A. That is my receipt, Your Honor. (Indicating Exhibit)
Q. This says '' Received of Billy Lee $19.00.'' Is your name
signed to it or Mr. Pearce's name signed to it?
A. I don't follow you.
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Q. It happens to be signed by '' Marvin Lambert.''
A. He is the one who got the money from Mr. Lee.
Q. When Mr. Pearce paid Mr. Lee, then where is your receipt from Billy Lee for the $19.00 that you paid him? His
receipt for the money he paid out, where is iU
A. He give me that (indicating) so I paid him $19.00.
Q. And never took any receipt for it?
A. (No reply).
page 368 r Q. When Billy Lee paid you any money, did
you give him a receipt for it?
A. Paid me any money?
Q. Yes.
A. He got it, if he wanted a receipt; or sold something, I
made a ticket on it.
Q. Now listen. When you gave him the $,19.00, why didn't
you take his receipt for the $19.00?
A. Why didn't, or why did I?
Q. Where is your receipt, he received $19.00?
A. When Mr. Lee comes in, has a ticket he wants $19.00 for
something he paid, I give it to him and he hands me the ticket
and I put it in the cash drawer.
Q. Do you issue receipts when he sells tires in his name or
buys tires in his name, or anything in the form of payment.?
A. What is that, again?
Q. When Billy Lee buys anything for you-all, do you issue
a receipt for it?
A. Yes.
Q. When Billy Lee takes and pays out of his own money
and shows you he paid it out, and when you give him Mr.
Pearce's money do you mean to tell this jury you
page 369 r don't take a receipt from him for the money?
A. I took that receipt. (Indicating Exhibit)
Q. That receipt, where it says: "Received of Douglas
Pearce the sum of $19.00 owed to me?''
A. Hand me the ticket, where he paid for it.
Q. For your bookkeeping records, where is your receipt
for the $19.00 that you turned over to him?
A. Right there. (Indicating).
Mr. Earman: I am going to object. We have been around
this barn about 15 times, and the answer is the same every
time.
Mr. Messick: If the answer is the same every time, we will
keep this up until tomorrow.
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The Court: You will keep it up until tomorrow, if it is
proper cross examination.
Mr. Earman: I am objecting.
The Court: The Court makes this observation: the effect
of her testimony is : she was satisfied with the Lambert receipt instead of taking a -receipt, separate receipt directly
fromThe Witness: (Interrupting) May I make a statement,
Your Honor?
The Court: No. (Continuing)-from Billy Lee.
Mr. Blatt: I might point this out: she has been
page 370 r asked repeatedly: "Did you issue a receipt¥"
.
and she says "No." Then Mr. Messick says:
''Where is the receipU"
The Court: I think the examination has gone far enough.
Mr. Messick: She said she issued a check for it.
The Court: She said she got it out of the cash box.
Mr. Messick: Said "check" or "voucher'' showing what
it was for.
By Mr. Messick: ( continuing)
Q. You testified here on Direct E:x.amination that there
was never any receipts or any sales to Billy Lee¥
A. No, I did not.
Q. In the month of November 1955 ¥
A. I did not testify to that.
Q. You said there wasn't any records Y
A. I did not testify to the fact. I said wasn't recordsdifferent size tire used on his own car-such things as that:
he could have bought tires for his own car, which would have
been, I believe Mr. Pearce sells to employees for $5.00
each.
Q. (Indicating on document) Here on the 10th day of
November 1955, isn't this your receipt from him for $10.00Y
A. That is right, paid for two suburban tires,
page 371 r $10.00.
Q. When he gave you $10.00 for those tires, and
you paid him $19.00 for the money he paid out, then why
didn't-?
A. (Interrupting) He was paying me money. I gave him a
receipt for the money he paid me.
Q. Where is a receipt for the money you paid him?
The Court : She has testified that is all she took from him.
Let that conclude the cross examination on that point.
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Mr. Messick: The witness also testified a voucher was
issued to cover that transaction. I am asking, where is the
voucher¥
Mr. Blatt: He misquotes the witness, Your Honor.
The Court: The witness never gave that testimony. She
has testified the money she paid Mr. Lee to reimburse him
for the $19.00, as evidenced by the receipt he had taken from
Mr. Lambert, was taken from the Petty Cash. She did indicate there was a check drawn to supply the Petty Cash but
it was more than the amount, than the $19.00, and being used
for two or three different sources, no way to tell.
Mr. Messick: She said she issued a voucher. I will vouch
the record.
The Court: The Court will assume responsibility on that
point, and sustain the objection. Let's proceed.
page 372

~

By Mr. Messick: (continuing)
Q. Now when you paid out money to Billy Lee,
did you ever take a receipt· from him Y
A. If he gave me one.
Q. If he gave you one? Did you ask him for one Y
A. I asked him for one sometimes, sometimes when he
bought casings, didn't have a receipt, said "I bought so many
casings" I gave him the money and put a ticket in the cash
register for it.
Q. Put a ticket in the cash register for it Y
A. Pettty Cash. That is right.
Q. Now when you gave him the money, did you just take his
word for it or did you give him a ticket or receipt for it T
A. I did that for, I guess it was a couple months, and I
didn't want to do that any more; that wasn't right, giving
anybody money, so I asked after that, that he give me receipts. I went to Mr. Sharp, on the books; I said "I would
have to have receipts." He said: "That is right, you should
have receipts." So I asked Mr. Lee for receipts after that.
Q. Where are the receipts Y
A. I didn't ~et very many after that"; he didn't buy any
casing-s.
page 373 ~ Q. Where are the receipts for the money you
gave him?
A. Big box, Petty Cash tickets up there.
Q. Miss Huffman, do you have any receipt from Billy Lee
for money you paid to him that he had paid out for your
company?
.
A. What was that? I didn't quite understand Y
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Q. Do you have any receipt from Billy Lee for money you
paid to him that he claimed to have paid out for the benefit
of Douglas Pearce?
A. Yes, sir.
Q. Where are the receipts¥
A. (Indicating Exhibit) There is one of them.
Q. Where are the receipts signed by Billy Lee, for money
received from Douglas Pearce¥
A. He didn't sign them. If he went out and bought gas for
one of the trucks, came in and said he got $2.00 worth of
gas, he just gave me the ticket and I gave him $2.00.
Q. Didn't you just tell the jury a little while ago-?
A. (Interrupting) The way I paid that, when he said
''$19.00."
· Q. Wasn't it for your own protection to get signed receipts¥
page 374 r A. I did, on those casings. I told him where
he got casings to bring receipts. He didn't
''sign' ' them.
Q. Didn't you tell us a few minutes ago that you made
Billy Lee sign receipts for the money that you paid him 1
A. I didn't tell you I made Billy Lee sign, no.
Q. Did you have him sign receipts for the money you
handed him 1 Say you handed him $5.00, did you make him
sign a receipt 1
A. No.
Q. You never did?
A. No.
Q. Did you make a ticket of it?
A. Made a ticket of it, put it in the drawer, but I didn't
make him sign it.
Q. Where are your tickets?
A. I told you in a great big box up there.
Q. Where are the tickets-you are claiming the records
were des.troyed-Where are the tickets f
Mr. Blatt: She has stated at least two times: "In a big
box up there.''
Mr. Messick: ·well, anything Billy Lee signed for, we
want them produced. ·
·
Mr. Blatt: I think you are rather late in the ·
page 375 r game.
. .
Mr. Messick: This is no ''game.''
Mr. Blatt: You have had months to ask for their production.
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The Witness: They asked for the box, in the other court.
The Court: Is there any objection for the :Court to rule
on? If not, go ahead with your examination.
Mr. Blatt: She answered '' In a big box.''
Mr. Messick: ·I ask that they be produced.
Mr. Blatt: Objection.
The Court: Sustained.
Mr. Messick: Exception.
,,.
(Continuing) The fire occurred December 23rd.
Stand aside.
(Witness excused).
Mr. Blatt: The Commonwealth rests, Your Honor.
Mr. Messick: We rest, too, Your Honor.
The Court: Gentlemen of the Jury, you may be at recess
until tomorrow morning at 9 :30 o'clock, and at that time I
hope the case will be ready to be submitted to you and placed
in your hands for decision.
Thereupon the jury retired from the courtroom

page 376

r and the following proceedings were had in Judge's
Chambers:

The Court: All right, Counsel, you may proceed.
Mr. Messick: We renew our motion to strike, Your Honor.
The Court: Overruled.
Mr. Messick: Exception.
The Court : Now as to the Instructions.
Mr. Blatt: The only Instructions we will offer are :
Definition of the crime;
Credibility of witnesses; (and)
Burden of proof.
Mr. Messick: We object to their Instruction No. 1. We
haYe numerous objections to it. * * * It has got to be "the''
tire instead of ''a'' tire; and in addition to that, it has certainly got to be believed from the evidence "beyond a
reasonable doubt,'' which is utterly ignored in the Instruction.
(Further argument).
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The Court : This is the Instruction the Court is disposed
to give:.
The Court instructs the jury that, if you believe from the
evidence beyond reasonable doubt, the accused, Billy Bodkin
Lee, wrongfully and fraudulently appropriated to his own
use and for his own benefit the tire of Douglas
page 377 ~ Pearce, Incorporated, as charged in the warrant,
that came into his possession or was entrusted to
the accused by virtue of his employment with said corporation,
with intent to wrongfully deprive said corporation thereof, then you will find the accused guilty of petty larceny, for the
offense of embezzlement is made to constitute larceny under
the law of Virginia.
Mr. Messick: Our objection is this: maybe he didn't have
authority to sell the tire at wholesale, but he got pants for it,
and only paid $10.16, but the jury could very easily find
_him guilty of it. We are charged with this: (Reads charge
in Warrant)
The Court: The Court will give the Instruction over your
objection.
The other two Instructions that are handed me by the
prosecution are simply one on the' definition of '' reasonable
doubt" and the other one is the fairly stock Instruction on
the credibility of witnesses.
So the Court invites such Instructions as the defendant
will propose to tender.
Mr. Messick: (Reads).
page 378

~

The Court instructs the jury if the Commonwealth does not prove beyond a reasonable doubt
the defendant, Billy Bodkin Lee, sold a tire belonging to
Douglas Pearce, Incorporated to Garland Showalter and received the purchase price thereof and diverted said proceeds
to his own use with the intent of permanently depriving the
said corporation thereof, they must find the defendant not
guilty.
Mr. Earman: That is the same as this one, except in the
negative.
The Court: Substantially the same except in the negative;
substantially the same· as the Court read and will give as No.
3, to which you objected. The Instruction that you have just
composed is identical Instruction of the converse statement
and it is not contemplated that Instructions be given that
way. • • • The Court will give the Instruction, the burden
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is upon the prosecution to establish its case beyond a reasonable doubt, and that takes care of it.
Mr. Hammer: It seems to me, our theory of the case is not
only ''beyond a reasonable doubt,'' but the burden is upon
the Commonwealth to prove "intent."
The Court: That is what the Instruction just prepared
includes, is the element of intent.
I will give an Instruction this way: that to
page 379 ~ constitute the offense of embezzlement there must
be (1) an appropriation by the person charged
and must be an intent on the part of the person taking it to
appropriate it to his own use and to deprive the owner thereof, and possibly thirdly, that he took it while in a position of
trust.
That is the only other element that I can conceive of.
Would you mark that "Refused" and we will rewrite
this:
· The Court instructs the jury that unless the Commonwealth has proved beyond all reasonable doubt that the defendant, Billy Bodkin Lee, sold a tire belonging to Douglas
Pearce, Incorporated to Garland .Showalter a:nd received the
purchase price thereof and diverted said proceeds to.his own
use with the intent of permanently depriving the said corporation thereof, the jury must find the defendant not guilty.
What is the next one for the defendant.
Mr. Messick: That is all.
The Court: You are not going to offer an Instr11"tion on
the burden of proof Y
Mr. Messick: No, sir. We have offered an Instruction that
states our theory of the case : the burden of proof is upon
the Commonwealth to prove the essential elepage 380 ~ ments and if they fail to prove, find the defendant
not guilty.
The Court: With that announcement the Court will, on its
own motion voluntarily give a verbal Instruction on presumption of innocence and burden of proof.
The Court will give an Instruction, if tendered, on behalf
of the accused on presumption of innocence, and also on
burden of proof. If you don't care to tender it, that is your
bed you are making and you will have to sleep in it.
I want the record to show the Court has offered to give the
Instruction on the burden of the prosecution to prove its
case; and also Instruction to the effect that the accused is
presumed to be innocent. Now if you don't want to give
it-
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Mr. Messick:

,, A;"

(Interrupting) I will enlarge Instruction

The Court instructs the jury the defendant is presumed
to be innocent of the crime in the warrant charged against
him and that the burden of proof is upon the Commonwealth
to prove beyond all reasonable doubt that the defendant,
Billy Bodkin Lee, sold a tire belonging to Douglas Pearce,
Incorporated, to Garland Showalter and received the purchase
price thereof and diverted said proceeds to his
page 381 ~ own use with the intent of permanently depriving
the said Douglas Pearce, Incorporated, thereof
and failing in such proof, the jury must find the defendant
not guilty.
Now, that is our case, and that includes the presumption of
innocence and burden to prove the essential elements charged
in the warrant.
The Court: Do you want the jury instructed on the elements
of the crime of embezzlement Y
·
·
(Further argument).
The Court: Isn't that just the converse of what is stated in
Instruction 1?
Mr. Messick: He is presumed to be innocent unless and
until it is established beyond a reasonable doubt, and that
the burden of proof is upon the Commonwealth to prove the
essential elements, is in this Instruction. That is all I am
asking for.
The Court: They don't have to prove all the elements
that you have in your Instruction there.
(Further argument).
The Court: I have already refused that, over your objection and exception and the Court is contemplating preparing its own Instruction including the elements
page 382 ~ of the offense or will do it orally and include also
the presumption of innocence and burden of
proof.
Mr. Messick: Do you want me to present that in the
morning?
.
The Court: I will leave it up to you to present whatever
you want to be presented, but I would like to have them concluded now.
·
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I will afford you all the opportunity you want right now
to present whatever you want to present.
I will refuse the Instruction as tendered and the Court, in
lieu thereof, will prepare its own Instruction on the elements
of the offense, that portion of it on the presumption of innocence and the burden of proof: that much of it, of course, is
proper to give. But the Court prefers to redraft it and
express the elements of the offense in other language.
Any others you want to tender?
Mr. Messick: No, sir, I think that is all.
The Court: Then we .will adjourn until 9 :30.
Thereupon an adjournment was taken until 9 :30 o'clock,
June 5, 1957.
page 383

r

Morning Session, June 5, 1957, 9:30 o'clock.

THE FOLLOWING PROCEEDINGS were continued in
Judge's Chambers:
The Court : Are there any other Instructions to be tendered
or presented T
(No reply).
The Court: Your Instruction ' 'A'', Mr. Messick, has been
refused and the Court's Instruction No. 1 will be given in lieu
thereof.
Mr. Messick: We have our objection to the other Instruction given by the Commonwealth, the first one, and our exception.
The Court: There was no exception taken to that as I
recall.
Mr. Messick: Defendant excepts to the refusal of lhe
Court to give Instruction ''A'' for the following reasons :
The Warrant in this case charges that the tire iri question
was sold by the defendant to one Garland Showalter, and that
the defendant obtained the purchase price therepage 384 r for and appropriated or diverted the purchase
price to his own use and benefit with the intent
to permanently deprive the corporation thereof.
There is no question about the fact that the defendant had
the right to sell the tire. It was conceded on yesterday
by Counsel for the Commonwealth, had the defendant had
such authority-we were endeavoring to establish the "authority'' he had when concession was made, and then we were
limited in our evidence, after the concession was made, as
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everybody took the position there was no use introducing
evidence on something that was conceded.
Now since the defendant had the authority to sell the tire
to Garland Showalter, the only question in the case is: he
did or did not embezzle the proceeds for the purchase price
of the tire. If he paid for the tire, of course he wouldn't
be guilty; if he did not account for the proceeds, then he
would be guilty of the embezzlement of the money, but under
no circumstances, under the evidence in this case, can the
defendant be convicted of embezzlement of a tire that he had
full and complete authority to sell.
The Court: You lose sight of the fact the concession that
the accused had authority as an agent, salesman
page 385 r or employee of this company to make sales of
commodities they handled, in particular, tires,
but it was also necessarily inferred from that his authority
was to sell them for the benefit of the company and not for
the benefit of the accused.
If he fully and properly accounted for a legitimate transaction, the sale of the tire, of course he is innocent .
.Mr. Messick: That is what he testified to, yet we are
instructed here he appropriated the tire.
The Court: (Handing Instruction to Mr. Messick) This is
the redrawn Instruction tendered by the accused: it has
been. redrawn by the Court and will be given as "Instruction
No. 1."
Mr. Messick: We except to the action of the Court, we
mean to the Court's Instruction No. 1, for the following
reasons:
The warrant in this case charges embezzlement of the money
from the proceeds of the sale of the tire, and we again state
that under the evidence in this case, and under the concession made by the Commonwealth, the defendant had the absolute right to sell the tire to Garland Showalter: he had the
absolute right to purchase it, himself, if he wanted to and
then to turn around and trade it for pants. He had that
right. The only duty resting on the defendant was to account
for the proceeds of the purchase price of the
page 386 r tire, and under the circumstances, the Instruction
drawn by the Court gives the jury the right to
find him guilty, even though they believe he did sell the tire
to Garland Showalter, regardless of whether or not he paid
for the tire or accounted for the proceeds, or the value thereof to the company.
The Court: The Court is not sufficiently moved by Counsel
for the accused. '' 1'' will be given over the objection.
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.A:nd Instruction No. 2 will be this Instruction :
(Reads Instruction No. 2 herein).
Mr. Messick: No objection to that.
The Court: Instruction No. 3 is the redrawn reconstructed
form of the Instruction first offered by the Commonwealth.
Mr. Messick: I want to object to that.
The Court: (Reads Instruction No. 3 herein).
Mr. Messick: vVe except to the action of the Court in
giving Instruction No. 3 on behalf of the Commonwealth for
the reason that the accused is not charged with the embezzlement of the tire, he is charged with the embezzlement
of the proceeds of the value of the tire, failure to account for
the· proceeds. Under the evidence, he had the absolute right
to sell the tire, the only duty resting upon him to account for
the proceeds, or purchase price.
page 387 r The Court: Instruction No. 4, is '' credibility of
witnesses.''
Mr. Messick: No objection to that.
The Court: Instruction No. 3 will be given, notwithstanding the objection as voiced by Counsel for the accused.
Mr. Messick: I want to ask the Court to give this Instruction, since the position is taken that we embezzled the
proceeds from the sale of the tire, we had the right to sell:
The Court instructs the jury that if they have a reasonable
doubt as to whether or not Billy Bodkin Lee paid Douglas
Pearce, Inc. for the tire sold to Showalter, then the jury
must find the defendant, Billy Bodkin Lee, not guilty.
Mr. Blatt: The Commonwealth certainly objects to that
Instruction. That merely raises the question of restitution, * * * and it would make no difference if he had had a
change of heart and made restitution several days later.
The Court: I can't favorably consider the Instruction.
The dictated Instruction will be considered properly tendered
and refused, over the objection of the defendant.
Mr. Messick: All right. To meet any possibility of Mr.
Blatt's objection, I will dictate it this way:
page 388

r

The Court instructs the jury that if they believe, from the evidence, that Billy Bodkin Lee,
at the time of the sale of the tire to Showalter intended to
pay Douglas Pearce, Inc. for the tire and did, in fact, pay
said corporation for the tire, then the jury must find the
defendant, Billy Bodkin Lee, not guilty.
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The Court: I will grant the Instruction with the insertion of the words '' with intent to sell the tire at the established
retail price. "
Mr. Messick: We respectfully except to the refusal of the
Instruction as offered.
And in view of the Court's refusal of my last Instruction,
I will have to ask for these Instructions. (Handing Instructions to the Court)
Mr. Blatt: Instruction "D" is my Instruction and I don't
think the Court will instruct the jury twice.
The Court : The Court refuses the Instruction as adequately covered by Instruction No. 1; and further, that opportunity was afforded yesterday to Counsel to tender all Instructions going to be tendered on instruction of ''innocence''
ood '' burden of proof,'' and when none was tendered, the
Court undertook to prepare Instruction No. 1,
page 389 ~ whi.ch the Court felt sufficient to take care of those
vital elements of the rights of the accused.
Mr. Messick: We tendered Instruction ''A,'' which was
refused by the Court on yesterday.
We respectfully except to the refusal of the Instruction.
Mr. Messick: We respectfully submit our Instruction '' E.''
The Court instructs the jury that if on a fair and impartial.
consideration of all the evidence in this case, they find there
are two theories reasonably supported by the evidence in
this case, one of which is consistent with the guilt of the
defendant and the other consistent with his innocence, and if
the jury have a reasonable doubt as to which theory is right,
them the law makes it the duty of the jury to give the defendant the benefit of such doubt and to find him not guilty.
Mr. Blatt: That is covered by Instruction No. 1, also.
That is just restating "reasonable doubt."
The Court: There aren't any two theO"ries of evidence in
the case:-except (1) the theory of guilt; and (2)
page 390 ~ theory of innocence. This Instruction is designed
to meet a situation where an established set of
facts create a situation from which two fair inferences can be
drawn: (1) the inference of guilt; and (2) the inference
of innocence.
In any event, the Court does not view this case as coming
within that peculiar situation. It is simply a case where the
accused denies he perpetrated any wrong: that he had the
rrght to sell the tire, which is conceded if he sold it iii the
due course of trade; and the other defense is that he ac-
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counted for the tire. Isn't any "two theories" about it. The
prosecution says he didn't account for it.
Mr. Messick: We except to the refusal of the Court to
give Instructions "B" and "C," tendered by defendant; and
we except to the refusal of the Court to give Instruction '' E ''
upon the following ground:

It is the theory of defendant that he had complete authority to sell the tire, had authority to sell it at wholesale
and bill it through the Spotlight Amoco: and it is the theory
of defendant that be sold the tire to Showalter and then
accounted fpr the wholesale price, as he had a perfect right
to do, under his authority. * • *
The Court: Are there any further Instructions to be
tendered!
page 391 r Mr. Messick: I have just two short ones.
Instr11ction '' F : ''
The Court instructs the jury that the defendant, Billy
Bodkin Lee, has the right to testify in his own behalf and the
jury have no right to arbitrarily disregard or disbelieve bis
evidence in whole or in part merely because he is on trial
charged with a crime, but it is the duty of the jury to weigh
and consider his evidence the same as that of any other witness and give to his evidence such weight and credit as they
think the same is entitled to and to weigh his evidence under
the same rules as they weigh the evidence of other witnesses
testifying in this case.
The Court: That has been abundantly covered by "presumption of innocence'' and '' credibility of witnesses.''
Furthermore, he may not be entitled to the same weight
as any other witness, where there is evidence in the case to
show be has been ccnvicted of a crime involving moral turpi..
tude.
It ·will be refused.
Mr. Messick: Exception. And I have another one. ·
The Court: This will be Instruction "G. '' (Reading)
page .392

r

The Court instructs the jury that the fact that
Billy Bodkin Lee has previously been convicted
of petty larceny upon a plea of guilty shall not be considered
by the jury or in anywise influence the jury in determining
his guilt or innocence of the charge against him in this case.
The fact of such conviction shall be considered by the jury for
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one purpose and only one, namely, as affecting his credibility
as a witness in this case.
Mr. Blatt: The Commonwealth objects and I don't think
we need to state any grounds. He is charged with a "second
offense,'' that is part of the case.
The Court: The Court will refuse the Instruction as
te.ndered but will give an Instruction to the effect: that the
evidence in the case pertaining to his previous conviction
of an offense involving moral turpitude, namely, petty larceny,
was introduced in the case for the purpose of putting that
information before the jury to consider in passing upon his
credibility; that the fact of his previous conviction, in another
isolated case of petty larceny, is not evidence in any way
as tending to establish his guilty or innocence of the immediate crime of embezzlement, except to establish the allegation of a previous conviction.
page 393 r I will give that. I will give it orally. I will
not rewrite it, but give it of my own motion, and
will refuse this Instruction as tendered.
Mr. Messick: We except to the Instruction as amended by
adding thereto : '' in the event you find him guilty of the
crime charged may be considered by the jury in fixing punishment.
The Court: The original charge to the jury has been
slightly revised by the Court to read as follows, and will be
given in this form, to this effect:
If you find the accused guilty of petty larceny and further
find that the accused has been previously convicted of another
like offense, as charged i,n the warrant, you will say so and
fix his punishment by confinement in jail for not less than
thirty days, nor more than one year.
If you find him not guilty, you will say so and no more.
I am sure you want to maintain your contention, this is not
an offense of graver punishment by reason of previous conviction for petty larceny 1
Mr. Messick: That is one ground.
The Court: If you wish to restate, or make any other
assignment of error, or objection to the proposed
page 394 r charge let's have it.
·
Mr. Messick: We object that he was acquitted
of the Second Offense, because of the punishment imposed by
the County Court, under the Petty Larceny Statute, and not
under the ,Statute in question: he could only be given a jail
sentence, whereas a fine and jail sentence was imposed by the
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Trial Justice, and that is tantamount to acquittal of the
Second Offense. You can't impose punishment not authorized
by the Statute.
The Court : The charge will stand.
Anything further 1
Mr. Messick: No, sir.
Thereupon the following proceedings were had, in the courtroom:The Court: Gentlemen of the Jury: Before hearing arguments in the case in question, the Court will undertake to
instruct you briefly and I hope with reasonable clarity, on
the principles of law applicable to the case:
page 395 r (Reading)
·
The Court: (Continuing) The Court will give
you this one verbal admonition, or Instruction, concerning the
case, that you will give due consideration to in arriving at
your Verdict, and that is:
The evidence that was introduced during the course of the
trial in the case, to the effect that the accused, Billy Bodkin
Lee, had previously been convicted of some other disconnected, isolated charge of petty larceny, was admitted in
evidence merely for the purpose of puttiing that fact before
the jury to consider in passing upon the credibility of the
accused, Billy Bodkin Lee, who testified as a witness in the
case.
The Court tells the jury now, that you shall not consider the
previous conviction as in any way constituting evidence of
the guilt of the accused in connection with the immediate
accusation of embezzlement of the tire that was charged to
have been sold and delivered by the accused to one Garland
Showalter.
It is to be considered, however, with other element of the
offense charged in connection with the sale to Garland
Showalter, or delivery of the tire to Garland
page 396 r Showalter, that is, the averment, allegation or
accusation that the accused had been previously,
on another occasion, convicted of a like or similar crime of
petty larceny.
So, the previous conviction, then, is only to be considered
by you in passing upon the credibility of Billy Bodkin Lee,
not to establish his guilt of this immediate embezzlement;
and further to be considered by you as proof of the accusation that he had been previously convicted of another offense,

212

Supreme Court of Appeals of ,Virginia

which, under the law of Virginia, affects to some extent the
measure of punishment.
In conclusion, the Court gives you this Charge respecting
your finding and the measure of punishment, which has been
slightly amended from the Charge originally read to you at
the beginning of the trial: (Reading)

If you find the accused guilty of petty larceny and further
find that the accused has been previously convicted of another
like offense, as charged in the warrant, you will say so and
fix his punishment by confinement in jail not less than thirty
days nor more than one year.
If you find him not guilty, you will say so and no more.
page 397

~

The Court: (Continuing) You may proceed
with the arguments, Counsel.
Mr. Messick: Does the Commonwealth Attorney open the
·
argument And who closes?
The Court: That is a matter of discretion resting with the
prosecution staff, as to who opens and closes T
Mr. Earman: I might do both.
Mr. Messick: We object to the Commonwealth opening and
closing the argument with two Attorneys.
The Court: Do you have any authority on that T
Mr. Messick: Yes, sir.
The Court: Well, it is a novel question to me. I can't
see any sound reason to support such a rule. Overruled.
Mr. Messick: Exception.
(Arguments of Counsel).
The Court: Gentlemen, you will retire to consider your
verdict and you will select your own Foreman when you reach ·
the jury room.
You may retire to consider your verdict.
Thereupon the jury retired from the courtroom, returning
at 12 :20 o'clock noon to the courtroom.

The Court: Gentlemen, have you reached a verdict?
Foreman: We have, Your Honor.
· page 398 ~ The Clerk: (Reads Verdict)
"We, the jury, find the accused guilty as charged in the
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Warrant, and fix his punishment by confinement in jail for
six (6) months."
"S/ R. T. MADDOX, Foreman."
So say you all Y
The Jury: ''Yes.''
The Court: Where is Mr. BlatU
(No reply).
The Court: I think the verdict is adequate, but I expect
maybe the verdict should read :
''We, the jury, find: the defendant guilty of petty larceny
as charged in the Warrant and fix his punishment by confinement in jail for six (6) months." Is that acceptable?
Mr. Earman: Yes, sir.
The Court: This reads : ''We the jury :find the defendant guilty • * * '' and of course that is what the Warrant
charges, "Petty larceny."
Take your seats, Gentlemen of the Jury.
Mr. Blatt returns to the courtroom.
The Court: Mr. Blatt, the jury's verdict was
page 399 ~ returned this way: (Repeats the verdict) and
the Court thought it would possibly be well to
amend the verdict, to avoid any likelihood of a claim of imperfection in the form of the Verdict by amending it to read:
'' * • * guilty of 'petty larceny,' the same constituting second
conviction. Is that acceptable to you, or do you have any
other suggestion Y
Is that an acceptable revision of the findings of the jury,
Mr. Foreman Y
Foreman: Yes, sir.
The Court: Then the Court will ask that the amended
verdict be read to the jury and the jury polled as to it being
their conclusion.
The Clerk : (Reads the amended verdict).
·. So say you all, Gentlemen Y
Foreman: Yes, sir. (All jurors answer "Yes.")
The Court: Do you wish to have the jury polled on the
verdict, Mr. Messick Y
Mr. Messick: Yes, Your Honor. ·
The Clerk: Polls the jury and all jurors answer ''Yes.''
The Court: Gentlemen, that concludes your duties as
jurors and the Court discharges you from further attendance.
Thank you very much.
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page 400

~

Thereupon the jury retired from the courtroom
and the following proceedings were had:

The Court : Is there anything further Y
Mr. Messick: Yes, sir. We want to make a motion.
We want to move to set aside the verdict, and grant a new
trial, on the following grounds :
(1) Because the verdict is contrary to the law and the
evidence.
(2) For misdirection of the jury and Instructions of the
Court.
(3) For the failure and refusal of the Court to give certain
Instructions. on behalf of the defendant, especially Instructions '' B'' and '' C,'' which were dictated into the record,
and which the Court said would be considered as being offered
and refused, and to which ruling exceptions were taken for
various and sundry reasons.
( 4) Because the Court admitted certain testimony over the
objections of the defendant; and
(5) Because the Court, over the objection of the defendant,
allowed the Special Prosecutor to close the argument instead
of the Attorney for the Commonwealth, as required by law,
and to which the defendant excepted.
~

I think that is all the grounds we care to assign
at this time, Your Honor. We, of course, can
assign more if we see fit, in 21 days.
The .Court: The Court doesn't want to deny you any
opportunity to fully protect your client, your defense of this
accused man. I don't know whether it is contemplated or
desired to argue the motion at more or greater length but the
Court might say, that practically all the points that have
been assigned as grounds on which to set aside the verdict
have already been pretty thoroughly argued and genuinely
considered, and I don't know that a great deal could be
gained by presenting further argument, though the Court
will be glad to hear further argument if you desire to make
it.
So I will either pass on the motion now, or if you desire to
make further argument we will assign a day for argument.
Mr. Messick: Would Your Honor give me time to consider
whether we want to make further argument or file briefs?
The Court: You mean, you want a moment, right nowY
Mr. Messick: No, sir.
The Court: It seems to me, either the motion should be
ruled on now, or a day assigned for further argument, or
page 401
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a day assigned on which briefs will be prepared
sumitted.
In other words, I don't want to leave it in an
indefinite state of suspense.
Mr. Messick: I want to certainly give the Court the benefit
of having what I consider error, and would like to have a
reasonable time in which to file a short brief-memoranda.
page 402

r and

(Further discussion).
The Court : The Court will rule on the motion to set aside
the verdict, or will defer ruling to set aside the verdict until
the 17th day of June, and before the conclusion of the 17th
day of June, the motion will he ruled upon.
So I would say that the accused should be left in custody,
bailed condition, for his reappearance here on the 17th day
of June at 9 :30 o'clock.
Thereupon at 12 :30 o'clock noon, the trial was concluded
and court was adjourned.

*

*

page 405 ~

*

*

NOTICE. OF· APPEAL AND ASSIGNMENTS OF ERROR.
NOTICE is hereby given that Billy Bodkin Lee appeals
from a final judgment of the Circuit Court of Rockingham
County, Virginia, entered on the 17th day of June, 1957,
and to that end will apply to the Supreme Court of Appeals
of Virginia for a writ of error and Supersedeas to said judgment.
In support of the application for a writ of error and
supersedeas Billy Bodkin Lee will rely upon the following:
ASSIGNMENTS OF ERROR.
ONE.
The Court erred, after the Attorney for the Commonwealth
had elected or furnished a statement in writing that he intended to rely upon Virginia Code Section 18-184, to ask for
a conviction, in allowing the Attorney for the Commonwealth
to withdraw the election or statement in writing and try the
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defendant without a statement in writing from
page 406 r the Attorney for the Commonwealth of what
·
statute he intended to rely upon to ask for conviction. Reasons assigned on Pages 22 to 35 inclusive, of the
Transcript of the Proceedings in the Trial Court~

TWO.
The Court erred in overruling the motion to dismiss the
warrant after the Commonwealth had elected to rely upon
Code Section 18-184 for conviction, for the reason that the
warrant did not charge an offense under said Code Section.
Reasons assigned on Pages 27 to 32 inclusive, of said Transcript.
THREE.
The Court erred in permitting the Commonwealth to amend
the warrant to charge a second offense for the reasons assigned on Pages 27 to 35 inclusive, of said Transcript.·

FOUR.
The Court erred in refusing to permit the defendant to show
that Douglas Pearce had made written false representations
to the Internal Revenue Department in order to enable one
Cap Kleingstein to defraud the Government. of income taxes.
It was the defendant's contention that the evidence was admissible, as it effected the credibility of the prosecuting witness, Douglas Pearce. Reasons assigned on. Pages 116 to
121 inclusive, of said Transcript.
FIVE.
The Court erred in overruling the motion of the defendant
to declare a mistrial on the ground that the Court had made
remarks during the cross examination of the witness Douglas
Pearce, that were highly prejudicial to the rights of the defendant. Reasons assigned on Pages 121 and 122 of said
Transcript.
page 407

r

SIX.

The Court erred in overruling the motion of the defendant
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for a mistrial because of certain highly prejudicial questions
and insinuations asked and made against the witness Julius
Robertson by the Special Assistant to the Commonwealth's
Attorney. Reasons assigned on Pages 302 and 303 of said
Transcript.

· The Court erred in overruling· the motion of the defendant
to strike the evidence of the Commonwealth for the reasons
assigned on Pages 220 to 224 inclusive, of said Transcript.
EIGHT.
The Court erred in failing and refusing to admit in evidence before the jury the testimony of State Trooper S. H.
Raines found on Pages 232 to 245 inclusive, of said Transcript
for the reasons assigned on Page 242 of said Transcript.
NINE.
The Court erred in failing and refusing to strike the evidence of the Commonwealth at the conclusion of all of the
evidence for the reasons assigned ·on Page 376 of said Transcript.
TEN.
The -Court erred in giving at the instance of the Commonwealth, Instruction 1, found on Pages 376 and 377 of said
Tran~cript.
ELEVEN.
The Court erred in failing and refusing to give at the instance of the defendant the Instruction set forth at the top of
Page 378 of said Transcript.
page 408 ~

TWELVE.

The Court erred in failing and refusing to give at the
instance of the defendant, Instruction A, as set forth on
Pages 380 and 381 of said Transcript.
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THIRTEEN.

The Court erred in failing and refusing to give defendant's Instruction A for the reasons assigned on Pages 383
and 385 inclusive, of said Transcript.
FOURTEEN.
The Court erred in giving Court's Instruction 1, for the
reasons assigned on Pages 385 and 386 of said Transcript.
FIFTEEN.
The Court erred in giving at the instance of the Commonwealth, Instruction No. 3, for the reasons assigned ·on Pages
386 and 387 of said Transcript.
SIXTEEN.
The Court erred in failing and refusing to give the instruction requested by the defendant, as set forth on Page
387 of said Transcript for the reasons assigned therein.
SEVENTEEN.
The Court erred in failing and ·refusing to grant Instruction requested by the Defendant, as set forth on top of Page
388 of said Transcript for the reasons assigned therein.
EIGHTEEN.
The Court erred in failing and refusing to give at the instance of the defendant, Instruction E, set forth on Page 389
of said Transcript for the re~sons assigned on Pages 389 and
390 of said Transcript.
NINETEEN.
The Court erred in failing and refusing to give Instruction
F, found on Page 391 of said Transcript and Inpage 409 ~

TWENTY.

The Court erred in failing and refusing to set aside the
verdict of the jury and entering judgment of acquittal of
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the defendant or else award him a new trial for the reasons
found on Pages 400 to 401 inclusive, of said Transcript.
Respectfully submitted,
T. W. ME8SICK
By Counsel.
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A Copy-Teste:
H. G. TURNER, Clerk.
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