












































5.1 

5.2 

5.3 

5.4 

6.1 

6.2 

ARTICLE 5 
PROGRESS PAYMENTS 

The Contractor shall pay the Subcontractor monthl}· progress payments in accordance with Paragraph 12.41f 
this Subcontract. -as armnended by paragraph 5.2. 
Applications for monthly progress payments shall be in writing and in accordance with Paragraph 11.8, shall 
state the estimated percentage of the Work in this Subcontract that has been satisfactorily completed and shalll 
be submitted to the Contractor on or before the twenty-fifth {25th) day of each month. 

Upon receiving from the Owner, the General Contractor will make to this for 
N1nety Percent (90%) of the valuet based on the Contract prices of labor and materials incorporated in the work and 
of materials su1tably stored on tne jobsite thereof or at some other location agreed upon in writing by parties 
yp to the twenty-fifth day of the proceeding month less the aggregate of previous payments and sums to 
increase retainages as the General Contractor shall determine as necessary for all 1ncoc.!1)lefe work and/or unsettled 
claims and back charges. ln the event this Subcontractor has entered into two or more Contracts with the 
Contractor, and the balance left on one Contract is insufficient to cover the cost of incomplete or unsatisfactory 
workt and/or unsettled claims on that Contract, then the Contractor may increase the retent1on or withhqld 
on tne other Contracts as necessarv. to cover such cost. The terms of this paragraph are in addition to of 
articles 12.4.1. 12.4.3 ana in the event any of the terms of this paragraph are inconsistent with the 
provisions of this SubContract, the terms of this paragraph shall govern. \ 

When the Subcontractor's Work or a designated portion thereof is substantially complete and in 
tl,e Contract Documents, the Contractor shall, upon application by the Subcontractor, make prompt app1Jcat1oin 
for payment of such Work. Within thirty days following issuance by the Architect oi the for 
covering such substantially completed Work, the Contractor shall, to the full extent provaded m the 
Documents, make payment to the Subcontractor of the entire unpaid balance of the Contr.act Sum or of that 
portion of the Contract Sum attributable to the substantially completed Work, less any of the funds ff 
the Subcontractor's Work withheld in accordance with the Certificate to cover costs of 1tems to be complete 
or corrected by the Subcontractor. 
(Delete the it the Documents do not provide lor. and the Subcontractor agrees to forego. of lor tlhe 
Subcontractoi's Work prior to completion of the entire Project.} 

Progress payments or final payment due and unpaid under this Subcontract shall bear interest from the da e 
payment is due at the rate entered below or, in the absence thereof, at the legal rate prevailing at the place f 
the Project. 

In the event the General Contractor has received reasonable notification from the Subcontractor's Suppliers or Sub­
Subcontractors that accounts of the Subcontractor are not currentL or has reasonable evidence that there is 
legitimate reason to believe payment may not be forwarded by the on current or past due accounts! or 
if the General Contractor has received notification of liens or claims or intent to file a lien or claim from the 
Subcontractor's or Subcontractors, or if the General Contractor detenmines there is sufficient other 
cause, the General-contractor reserves the right to issue joint checks as payment to the Subcontractor and the 
applicable or Subcontractor or to take any other steps as deemed necessary to detenmine that funds are 
appropriately aistributed. The Subcontractor agrees to endorse joint check payments and to promptly forward the 
payment to the joint payee. The General Contractor reserves the right to requ1re lien waivers as a condition of 
payment. In the event the General Contractor incurs legal fees or other costs in exercising its rights this 
paragraph, all such costs will be deducted from the Contract amount. The terms of this paragraph are in! 'ddition 
to those of articles 12.4.1 through 12.4.3 and in the event any of the tenms of this paragraPh are inconsistent 
with the provisions of this Subcontract, the terms of this paragraph shall govern. l 

ARTICLE 6 
FINAL PAYMENT 

Final payment, constituting the entire unpaid balance of the Contract Sum, shall be due when the Work d -
scribed in this Subcontract is fully completed and performed in accordance with the Contract Documents an 
is satisfactory to the Architect, and shall be payable as follows, in accordance with Article 5 and with Paragrap 
12.4 of this Subcontract: 

In the event costs attributable to the Subcontractor's perfonmance of the Contract have been incurred by the 
General Contractor, or sums are withheld bv the Owner from the General Contractor's final due to the 
Subcontractor's perfonmance of the Contract, said sums will be withheld from the Subcontractor's final yment if 
not previously w1thheld from progress payments. The terms of this paragraph are in addition to those o articles 
12.4.1 through 12.4.3 and in the event any of the terms of thfs paragraPh are inconsistent with the prov sions of 
this Subcontract, the tenms of this paragraph shall govern. 

Before issuance of the final payment, the Subcontractor, if required, shall submit evidence satisfactory t e 
Contractor that all payrolls, bills for materials and equipment, and all known indebtedness connected w1th t e 
Subcontractor's Work have been satisfied. 

ARTICLE 7 
PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND 

{Here insert any requirement lor the furnishing of bonds by rhe Subconrr•ctor.J 
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ARTICLE 8 

TEMPORARY FACILITIES AND ·sERVICES 

8.1 Unless otherwise provided in this Subcontract, the Contractor shall furnish and make available at no cost to the 
Subcontractor the following temporary facilities and services: 

9.1 

9.2 

1.) Water 
2.) Toilets 
3.) Electricity 

Waste or unreasonable usage of water end/or electricity will be charged to the Subcontract as may be appropr ate. 

ARTICLE 9 

INSURANCE 

Prior to starting work, the Subcontractor shall obtain the required insurance from a responsible insurer, and 
shall furnish satisfactory evidence to the Contiactor that the Subcontractor has complied with the requirements 
of this Article 9. Similarly, the Contractor shall furnish to the Subcontractor satisfactory evidence of insurance 
required of the Contractor by the Contract Oocumen ts. 

The Contractor and Subcontractor waive all rights against each other and against the Owner, the Architect, 
separate co~ tractors and all other subcontractors for damages caused by fire or other perils to the extent cov­
ered by property in~urance provided under the General Conditions, except such rights as they may have to th 
p~oceeds of such insurance. 
(Here insert an)· insurance requirements and SubCOIItractor's rcsponsibilitr for obtaining. :n.ainr.aini~g ~nd paying for n~cessary i_nsur.anc~ with li'!' 
iu equ.a/ing or exceeding rho~e speciiied in the Contract O()cumenrs and inserted below. or requued by law. II appl•cable, th1s shall mclude (It~ 
insurance and e1tcnded coverage. public liability, property damage. emp!orer's liabilitr. and "orkers' or workmen's compensalion insurance to~ 
the Subcontractor and his employees. The insertion should cover provisi()ns lor nolice ol cancellation. allocation of in!Curance proceeds. and orhet 
ta$pecrs of insurance.J 

Subcontractor liability Insurance shall be written for not less than the following limits: Bodily Injury S1,000,000.00 
for injuries to any one person and subject to the same limit for each person in an amount not less than S1,0DO,OOO.OO 
on account of all damages and a minimum property damage coverage of S1,000,000.00. Automobile Public liability 
S1,000,000.00 for any accident and S1,000,000.00 for damages on account of all accidents. 

ARTICLE 10 

WORKING CONDITIONS 
tHer~ ins~rt iln)' ilpplicable arrangements conc~rning working conditions and labor matters lor the Project..] 

All County, State and Federal (including OSHA) safety and environmental laws and regulations are to be obse~ed, 
complied with and enforced by this Subcontractor at all times. If this Subcontractor causes and after fair arning by 
the General Contractor, does not correct unsafe or noncomplying conditions, the General Contractor without rther 
notice may undertake to correct or have corrected said unsafe conditions at the Subcontractor's expense. All work is 
to be performed by qualified mechanics. This Subcontractor is responsible for cleaning up and disposing of is own 
trash on a daily basis. If this Subcontractor does not clean up his work area after fair warning by the Ge ral 
Contractor, then the General Contractor will have this work done at the Subcontractor's expense. In the ev nt this 
Contract includes electrical work, the Subcontractor shall at all times secure end protect live electrical omponents 
to protect accidental contact by ell persons subject to exposure. All receptacles, switches, and other ele trical 
devices shall be taped or otherwise protected prior to their installation so that there ere no exposed wire , 
terminals, or other parts which could be accidentally contacted even if cover plates or trim pieces ere not installed 
or in place. The tenms of this paragraph ere in addition to those of articles 11.3.1 and 11.3.2 end in the event any 
of the terms of this paragraph are inconsistent with any other provisions of this Subcontract, the terms of this 
paragraph shall govern. 
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ARTICLE 11 

SUBCONTRACTOR 

GENERAL CONDITIONS 

b~· the Contractor. to verify compliance with 
requirements. 
11.3 LAWS, PERMITS, FEES AND NOTICES 

I 
the abO\·el 

11.1 RIGHTS AND RESPONSIBILITIES 
11.3.1 The Subcontractor shall give all notices and com-

11.1.1 The Subcontractor shall be bound to the Contrac- ply with all laws. ordinances, rules, regulations and orders 
tor by the terms of this Agreement and, to the extent that of any public authority bearing on the performance ofl 
provisions of the Contract Documents between the the Work under this Subcontract. The Subcontractor shall 
Owner and Contractor apply to. the Work of the Subcon- secure and pay for all permits and governmental fees, li-
tractor as defined in this Agreement, the Subcontractor censes and inspections necessary for the proper execution 
shall assume toward the Contractor all the obligations and completion of the Subcontractor's \.York, the furnish-
and responsibilities which the Contractor, by those Docu- ing of which is required of the Contractor by the Contract 
ments, assumes toward the Owner and the Architect, and Documents. 
shall have the benefit of all rights, remedies and redress 
against the Contractor which the Contractor, by those 11.3.2 The Subcontractor shall comply \vith Federal, 
Documents. has against the Owner, insofar as applicable State and local tax laws, social security acts, unemploy-
to this Subcontract, provided that where any provision of ment compensation acts and workers' or workmen's com-
the Contract Documents between the Owner and Con- pensation acts insofar as applicable to the performance 
tractor is inconsistent with any provision of this Agree- of this Subcontract. 
ment, this Agreement shall govern. 11.4 WORK OF OTHERS 

11.1.2 The Subcontractor shall not assign this subcon- 11.4.1 In carrying out his \Vork, the Subcontractor shall 
tract without the written consent of the Contractor, nor take necessary precautions to protect properly the fin 
subcontract the whole of this Subcontract without the ished work of other trades from damage caused by his 
written consent of the Contractor, nor further subcontract operations. j 
portions of this Subcontract without written notification 11.4.2 The S~bcontractor shall cooperate with the Con 
to the Contractor when such notification is requested by tractor and other subcontractors whose work might inter~ 
the Contractor. The Subcontractor shall not assign any fere with the Subcontractor's Work, and shall participate 
amounts due or to become due under this Subcontract 
without written notice to the Contractor. in the preparation of coordinated drawings in areas of 

congestion as required by the Contract Documents, spe-
11.2 EXECUTION AND PROGRESS OF THE WORK cifically noting and advising the Contractor of any such 

11.2.1 The Subcontractor agrees that the Contractor's interference. 
equipment will be available to the Subcontractor onl}· at 11.5 SAFETY PRECAUTIONS AND PROCEDURES I' 

the Contractor's discretion and on mutually satisfactory 
11.5.1 The Subcontractor shall take all reasonable safet~ 

terms. precautions with respect to his Work, shaH comply witH 
11.2.2 The Subcontractor shall cooperate with the Con- all safet)' measures initiated by the Contractor and witH 
tractor in scheduling and performing his Work to avoid all applicable laws, ordinances. rules, regulations and or~ 
conflict or interference with the work of others. ders of any public authority for the safety of persons o~ 
11.2.3 The Subcontractor shall promptly submit shop property in accordance with the requirements of the 
drawings and samples required in order to perform his Contract Documents. The Subcontractor shall repor 
Work efficiently, expeditiously and in a manner that will within three days to the Contractor any injury to any o 
not cause delay in the progress of the Work of the Con- the Subcontractor's employees at the site. 
tractor or other subcontractors. 11.6 CLEANING UP 

11.2.4 The Subcontractor shall furnish periodic progress 11.6.1 The Subcontractor shall at all times keep th 
reports on the Work as mutually agreed, including infor- premises free from accumulation of waste materials o~ 
mation on the status of materials and equipment under rubbish arising out of the operations of this Subcontract 
this Subcontract which may be in the course of prepara- Unless otherwise provided, the Subcontractor shall not b 
tion or manufacture. held responsible for unclean conditions caused by othe 
11.2.5 The Subcontractor agrees that all Work shall be contractors or subcontractors. 
done subject to the final approval of the Architect. The 11.7 WARRANTY· 

Architect's decisions in matters relating to artistic effect 11.7.1 The Subcontractor warrants to the Owner, th 
shall be final if consistent with the intent of the Contract Architect and the Contractor that all materials and equip 
Documents. ment furnished shall be new unless otherwise specified 
11.2.6 The Subcontractor shall pay for all materials, and that all Work under this Subcontract shall be of good 
equipment and labor used in, or in connection with, the quality, free from faults and defects and in conformanc~ 
performance of this Subcontract through the period cov- with the Contract Documents. All Work not conforming 
ered by previous payments received from the Contractor, to these requirements, including substitutions not propt 
and shall furnish satisfactory evidence, when requested erly approved and authorized, may be considered defecj 
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tive. The warranty provided in this Paragraph 11.7 shall 
be in addition to and not in limitation of any other war­
ranty or remedy required by law or by the Contract Doc­
uments. 
11.8 APPLICATIONS FOR PAYMENT 

11.8.1 The Subcontractor shall submit to the Contractor 
applications for payment at such times as stipulated in 
Article 5 to enable the Contractor to apply for payment. 

11.8.2 If payments are made on the valuation of Work 
done, :he Subcontractor shall, before the first application, 
submit to the Contractor a schedule of values of the 
various parts of the Work aggregating the total sum of 
this Sr:bcontract, made out in such detail as the Sub­
contractor and Contractor may agree upon or as required 
by the Owner, and supported by such evidence as to its 
correctness as the Contractor may direct. This schedule, 
when approved by the Contractor, shall be used only as 
a basis for Applications for Payment, unless it be found 
to be in error. In applying for payment, the Subcontractor 
shall submit a statement based upon this schedule. 

11.8.3 If pc1yments are made on account of materials or 
equipment not incorporated in the Work but delivered 
and suitably stored at the site or at some other location 
agreed upon in wr.iting, such payments shall be in accord­
ance with the Terms and Conditions of the Contract Doc­
uments. 
11.9 CHANGES IN TilE WORK 

11.9.1 The Subcontractor may be ordered in writing by 
the Contractor, without in\'alidating this Subcontract, to 
make changes in the Work within the general scope of 
this Subcontract consisting of additions, deletions or 
other revisions, the Contract Sum and the Contract Time 
being adjusted accordingly. The Subcontractcr, prior to 
the commencement of such changed or revised Work. 
shall submit promptly to the Contractor written copies of 
any claim for adjustment to the Contract Sum and Con­
tract Time for such revised Work in a manner consistent 
with the Contr~ct Documents. 
11.10 CLAIMS OF THE SUBCONTRACTOR 

11.10.1 The Subcontractor sha!l make all claims prompt­
ly to the Contractor for arfditional cost, extensions of 
time, and damages for delays or other causes in accord­
ance with the Contract Documents. Any such claim which 
will affect or become part of a c!1im which the Contrac­
tor is required to make under the Contract Documents 
within a specified time period or in a specified manner 
shall be made in sufficient time to permit the Contractor 
to satisfy the requirements of the Contract Documents. 
Such claims shall be received by the Contractor not less 
than two working days preceding the time by which the 
Contractor's claim m·Jst be made. Failure of the Subcon­
tractor to make such a timely claim shall bind thi! Sub­
c.cntractor to the same consequences as those to which 
the Contractor is bound. -tt:chec' ::: actditi.,na[ 
11.11 INDEMNIFICATION language for 11.10.2. 

ney's·fees, arising O.Jt of or resulting from the perf9rm­
ance of the Subcontractor's Work under this Subcont~act, 
provided that any such claim, damage, loss, or expen~e is 
attributable to bodily injury, sickness, disease, or death, 
or to injury to or destruction of tangible property (other 
than the Work itself) including the loss of use resulting 
therefrom, to the extent caused in whole or in part by~ny 
negligent act or omission of the Subcontractor or an ne 
directly or indirectly employed by him or anyone for 
whose acts he may be liable, regardless of whether~·t is 
caused in pa.1 by a party indemnified hereunder. uch 
obligation shall not be construed to negate, or abridg , or 
otherwise reduce any other right or obligation of indt~m­
nity which would otherwise exist as to any party or er­
son described in this Paragraph 11.11. 

11.11.2 In any and all claims against the Owner, the 
Architect, or the Contractor or any of their agent~ or 
employees by any employee of the Subcontractor, any­
one directly or indirectly employed by him or anypne 
for whose acts he may be liable, the indemnification dbli­
gation under this Faragraph 11.11 shall not be limite~ in 
any way by any limitation on the amount or type of 
damages, compensation or benefits payable by or for the 
SrJbcontractor under workers' or workmen's compe sa­
tion acts, disability benefit acts or other employee b ne­
fit acts. 

11.11.3 The obligations of the Subcontractor under this 
Paragraph 11.11 shall not extend to the liability of the 
Architect, his agents or employees arising out of (1) the 
prepJration or approval of maps, drawings, opinions, re­
ports, surveys, Change Orders, designs or specifications, 
or t2l the giving of or the failure to give directions or in­
structions by the Architect, his agents or employees pro­
vided such giving or failure to give is the primary cause 
oi the injury or damage. 
11.12 SUBCONTRACTOR'S REMEDIES 

11.12.1 If the Contractor does not pay the Subcontra~tor 
through no fault of the Subcontracto:-, within se\'en qays 
from the time payment should be made as provided in 
Paragraph 12.4, the Subcontractor may, without prejudice 
to any other remedy he may have, upon seven additi6nal 
days' written notice to the Contractor, stop his \Vork un­
til payment of the amount owing has been received. he 
Contract Sum shall, by appropriat~ adjustment, be rn­
creased by the amount of the Subcontractor's reason ble 
costs of shutdown, delay and start-up. 

ARTICLE 12 

CONTRACTOR 

12.1 RIGHTS ANIJ RESPONSIBillnES 

12.1.1 The Contractor shall be bound to the Subcontlac­
tor by the terms of this Agreement, and to the extent hlt 
provisions of the Contract Documents between the 
Owner and the Contractor apply to the Work of the 
Subcontractor as defir.ed in this Agreement, the Contfac­
tor shall assume toward the Subcontractor all the obi ga-

11.11.1 To the fullest extent permitted by law, the Sub- tjons and responsibilities the.: the Owner, by those Qoc-
contractor shall indemnify and hold harmless the Owner, uments, assumes toward the Contractor, and shall Have 

and employees from and against all claims, damages, Subcontractor which the Owner, by those Docume ts, 
the Architect and the Contractor and all of their agents the benefit of all rights, remedies and redress against ~he 

losses and expenses, including but not limited to attor- has against the -Contractor. Where any provision of the 
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Contract Documents between the Owner and the Con­
tractor is inconsistent with any provisions of this Agree­
ment, this Agreement shall govern. 
12.2 SERVICES PROVIDED BY THE CONTRACTOR 

12.2.1 The Contractor shall cooperate with the Subcon­
tractor in scheduling and performing his Work to avoid 
conflicts or interference in the Subcontractor's Work, and 
shall expedite written responses to submittals made by 
the Subcontractor in accordance with Paragraphs 11.2, 
11.9 and 11.10. As soon as practicable after execution of 
this Agreement, the Contractor shall provide the Subcon­
tractor a copy of the estimated progress schedule of the 
Contractor's entire Work which the Contractor has pre­
pared and submitted for the Owner's and the Architect's 
information, together with such additional scheduling 
details as will enable the Subcontractor to plan and per­
form his Work properly. The Subcontractor shall be noti­
fied promptly of any subsequent changes in the progress 
schedule and the additional scheduling details. 

12.2.2 The Contractor shall provide suitable areas for 
storage of the Subcontractor's materials and equipment 
during the course of the Work. Any additional costs to 
the Subcontractor resulting from the relocation of such 
facilities at the direction of the Contractor shall be reim­
bursed by the Contractor. 
12.3 COMMUNICATIONS 

12.3.1 The Contractor shall promptly notify the Subcon­
tractor of all modifications to the Contract between the 
Owner and the Contractor which affect this Subcontract 
and which were !;sued or entered into subsequent to the 
execution of this Subcontract. 

12.3.2 The Contractor shall not give instructions or or­
ders directly to employees or workmen of the Subcon­
tractor except to persons designated as authorized repre­
sentatives of the Subcontractor. 
12.4 PAYMENTS TO THE SUBCONTRACTOR 

12.4.1 Unless otherwise provided in the Contract Docu­
ments, the Contractor shall pay the Subcontractor each 
progress payment and the final payment under this Sub­
contract within three working days after he receives pay­
ment from the Owner, except as provided in Subpara­
graph 12.4.3. The amount of each progress payment to 
the Subcontractor shall be the amount to which the Sub­
contractor is entitled, reflecting the percentage of com­
pletion allowed to the Contractor for the Work of this 
Subcontractor applied to the Contract Sum of this Sub­
contract, and the percentage actually retained, if any, 
from payments to the Contractor on account of such Sub­
contractor's Work, plus, to the extent permitted by the 
Contract Documents, the amount allowed for materials 
and equipment suitably stored by the Subcontractor, less 
the aggregate of previous payments to the Subcontractor. 

12.4.2 The Contractor shall permit the Subcontractor to 
request directly from the Architect information regarding 
the percentages of completion or the amount certified on 
account of Work done by the Subcontractor. 

12.4.3 If the Architect does not issue a Certificate for 
Payment or the Contractor does not receive payment for 
any cause which is not the fault of the Subcontractor, the 
Contractor shall pay the Subcontractor, on demand, a 

progress payment computed as provided in SubparagrapH 
12.4.1 or the final payment as provided in Article 6. 
12.5 CLAIMS BY THE CONTRACTOR 

12.5.1 The Contractor shall make no demand for liquii 
dated damages for delay in any sum in excess of sucli 
amount as may be specifically named in this Subcontract) 
and liquidated damages shall be assessed against thi~ 
Subcontractor only for his negligent acts and his failure t9 
act in accordance with the terms of this Agreement, and 
in no case for delays or causes arising outside the scop~ 
of this Subcontract, or for which other subcontractors ar~1 

responsible. 

12.5.2 Except as may be indicated in this Agreement, th 
Contractor agrees that no claim for payment for services 
rendered or materials and equipment furnished by th~ 
Contractor to the Subcontractor shall be valid without 
prior notice to the Subcontractor and unless written no..; 
tice thereof is given by the Contractor to the Subcontracl 
tor not later than the tenth day of the calendar mont 
following that in which the claim originated. 
12.6 CONTRACTOR'S REMEDIES 

12.6.1 If the Subcontractor defaults or neglects to car 
out the Work in accordance with this Agreement and fail 
within three working days after receipt of written notic~ 
from the Contractor to commence and continue correc.l 
tion of such default or neglect with diligence and prompt~J 
ness, the Contractor may, after three days following re 
ceipt by the Subcontractor of an additional written no 
tice, and without prejudice to any other remedy he rna 1 

have, make good such deficiencies and may deduct the 
cost thereof from the payments then or thereafter due the 
Subcontractor, provided, however, that if such action is 
based upon faulty workmanship or materials and equip-
ment, the Architect shall first have determined that the 
workmanship or materials and equipment are not in ac-
cordance with the Contract Documents. 

ARTICLE 13 The language lof Artie 
*RBffRATIOf~ 13 is attached. 

S§S~~a:;r~ 
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ARTICLE 14 

TERM INA liON 
14.1 TERMINATION BY THE SUBCONTRACTOR 

14.1.1 If the \.York is stopped for a period or thirty ays 
through no fault of the Subcontractor because the Con­
tractor has not made payments thereon as provided in 
this Agreement, then the Subcontractor may without prei· 
udice to any other remedy he may have, upon seven a9di· 
tiona! days' written notice to the Contractor, terminate 
this Subcontract and recover from the Contractor pay· 
ment for all Work executed and for any proven loss ire· 
suiting from the stoppage of the Work, including reasrn· 
able overhead, profit and damages. 
14.2 TERMINATION BY THE CONTRACTOR 

14.2.1 If the Subcontractor persistently or repeate ·1y 
fails or neglects to carry out the W;.>rk in accordance "i~~ith 
the Contract Documents or otherwise to perform in c­
cordance with this Agreement and fails within se'len d yJ 
after receipt of written notice to commence and conti ue 
correction of such default or neglect with diligence nd 
promptness, the Contractor may, after seven days foil w· 
ing receipt by the Subcontractor of an additior:-al writien 
notice and without prejudice to any other remedy jhe 
may have, terminate the Subcontract and finish the Work 
by wh3tever method he may deem expedient. If the 
unpaid balance or the Contract Sum exceeds the expeTse 
of finishing the Work, such excess shall be paid to 'he 
Subcontractor. but if such expense exceeds such unr;~id 
ba:ance, the Subcontractor shall pay the difference to the 
Contractor. 

ARTICLE 15 
MISCELLANEOUS PROVISIONS 

15.1 Terms used in this Agreement which are definf.d in the Conditions of the Contract shall have the meanings de~· 
ignated in those Conditions. l 

15.2 The Contract Documents. which constitute the entire Agreement between the Owner and the Contractor. are 
listed in Article 1, and the documents which are applicable to this Subcontract. except for Addenda and ,\\odi-
iications issued after execution oi this Subcontract, are enumerated as follows: \ 

:Lise b~/ow che Agreement. rhe Conditions oi the Concro~c: (Cener.J/. SupQiemema~·. o~nd ocher Condirions). the Dt.l\vinJS. rne SpeciticltioM . .Jn ·~v 
Addend• o~nd accepted Alrern•tes. showtnJ p.JJe or jheec numb~rs in .JII cues •nd d.Jres '"here o~ppiic.1ble. Conrmt:e on s:;ccet:ding p1ges u re~u rea.: 

Attachment 11A11 

Cover sheet: CS-1 dated 09-12-95; site drawings: sheet 1 dated 05-22-95, s 
2 and 4 dated 07-19-95, and sheet 3 dated 10-Ql-95; fire safet. plan 
dated 09-12-95; architectural drawings: A-1 dated lQ-06-95, A 2 
dated 09-12-95, A-3 dated lQ-06-95, and A-4 through A-ll dated 
09-12-95; structural drawings: s-1 dated 10-Q6-95, S-2 dated ~9-12-95, 
and S-3 dated 09-12-95; and mechanical and electrical drawings M-1, 
M-2 1 P-1, P-2, E-1, E-2, and E-3 all dated 09-12-95 

Specifications for Swift Creek dated September 1995, in their entirety 
Addenda: No. 1 dated lQ-06-95, No. 2 dated lQ-13-95, No. 3 dated 1Q-19-95, fad No. 4 

Th. . . h d d .. . b dated 02-15-95 
IS Agreement entered rnto as or t e a\· an year tarst wratten a ove. Project completion schedule s"ateC ,.. 

5-29-::E 
CO' TRACTOR S\.;BCONTR .. ~CTOR 
5~ocks & Co. C~n=ral C=nt~actcrs, !~c. Randv Robinson Contractina 
4801 Ee~itace Rcac 7937 Wynbrook Lane I 
Ric!-.mcnc, VA 23227 Mechanicsville, VirginJ.a 23111 1 

Ev: I 
8 A401·19i8 
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ATTACBMEH'r "A" 

Article 11.10.2 (additicmal languaqel: 

Should Subcontractor be delayed, obstructed, hindered or interfered with in the commencement, prosecution or c02pletion o~ 
Subcontractor's Work by any cause beyond Subcontractor's reasonable control including, but not limited to any act, omission, neqligence ot 
default of the General Contractor or an~ employed by the General Contractor, or by any other contractors or subcontractors on the project, 
or by the Architect/Engineer, the Owner or their contractors, subcontractors, agents or consultants, or by damage caused by fire or other 
casualty or by the combined action of workers or by goveruental directive or order and not chargeable to the Subcontractor, or by any 
extraordinary conditians arising out of war or govenmental regulations, or by any other cause beyond the reasonable control of and not due to 
default, neglect, act or omission of Subcontractor, its officers, agents, employees, Sllbcontractors, or supplies, then (a) Subcontractor shall 
be entitled to an extension of time for a period equivalent to the tie lost by reason of any and all of such causes; provide however, tha' 
Subcontractor shall not be entitled to any such extension of time unless (1) Subcontractor gives the General Contrac+t.Or notice in writing ofi 
the cause or callSes of such delay, obstruction, hindrcnce or interference within forty-eight (48) hours of the comenceent thereof, (2) 
Schcontractor daonstrates that it could not have anticipated or avoided such ~elay, obstruction, hindrance or interference and bas used all 
available aeans to minimize the consequences thereof, and (3) Owner grants such an extension of time for the perfomance of Subcontractor's Wori 
to the General Contractor pursuant to the requirements of the Contract Docnments; and (b) Subcontractor agrees that it shall eot be entitled 
to nor claim any cost reimbursement, compensation, or damages due to such delay, obstruction, hindrance or interference to SUbcontractor's Work 
except to the extent that the General Contractor is entitled to a corresponding cost reimbursement, competsation or damages froa Owter under 
the Contract Documents on account thereof, and then only to the extent of the amount, if any, which the General Contractor, on behalf of 
Subcontractor, actually receives from Owner on account of such delay, obstruction, hindrance or icte..rference. To the extent that this paraqraph 
is inconsistent with the lanqcage of this Subcontract, this paragraph shall govern. 

lrticle 13. Disputes ami Settleat: j 
Ill Scbcontractor, in com:ection with any disagreement by it itvolvinq interpretations of the Contract Documents, claime 

inaccuracies, deficiencies and errors in the plans atd specifications, deductions from and additions to the Subcontract Price and clams fo 
1 

additional ti:e by reason of change orce.rs, or for delays, or for additional costs or damaqes by reason of any act or omission of c-.ner, C'4er's' 
representatives or design professionals, or ~ner's other contractors, shall proceed strictly in accordar.ce with the administrative remedies 
provided with res~-ect t~ereto in the Contract DoCl!liellts, and shall be bound by the administrative ceterminations, arbitration awards and other 
final judgements arrived at in accordance with the provisions of the Contract Documents which are binding upon the General Contractor with 
respect to any such claiiiS. 

13.2 Subcontractor shall qive the C~eral Contractor adequate and timely notification with respect to any action which it desires 
the General Contractor to take on its behalf against O'.mer in COliDecticn vith any such dispute, including, if provided by the Contract DoetP..nts, 
the scbmission of ee same to arbitration, a&d shall bear and itdemnify the General Contractor against any and all expwes in connection with 
the presentation of any such clai;. The General Contractor, at its election, may require Subcontractor to deposit with it a reasonable sum of 
money to protect it against ar.y such costs, and if any matter is to be submitted to arbitration and does not also involve the General Contractor, 
will designate such arbitrator as Subcontractor requests if the Contract Documents permit such designation. If the matter in dispute is required 
to be Sl!baitted to arbitration tmder the provisions of the Contract Dooaents, Subcontractor shall be bound by the decision of the arbitrators 
as therein provided. 

13.3 Either the General Contractor or Scbcontractor may from time to time call a special meetitg for the resolLrtion of claims, 
disputes, or other matters in question bettreen the General Contractor and Sllhcontractor that vould have a material impact on the cost or progress 
of the Project. The General Contractor shall have the right to require that the meeting be mnducted with the assistance of an impartial 
;ediator designated by the General Contractor, the cost of whose service shall be a charge equally to both the General Contractor and the 
Subcontractor. Suc!l meeting shall be held at the Construction Site or at a place designated by the Geteral Contra~..or within fifteen (15) work 
days following a written request therefore, which request shall specify in detail the nature of the dispute to be resolved at such meeting. 
The aeetinq shall be attended by representatives of the General Ccntractor, Scbcontractor and any other party that aay be affected in any 
material respect by the resolution of such dispute, which representatives shall have authority to settle the dispute and shall attempt in qood 
faith to resolve the dispute. Neither party may file a demand for arbitration aqair.st the ot!ler on accetnt of any such dispute mttil a meetir.q 
!las been called pt:scan: to :le provisions of tlis Article 13 .j anc tl! par:ies l:;e t-een ttabla to settle the dispute, it beil:q agreed :!la: 
this shall be a COllcition p:-ecedett to the right to demd arbitration on ac:o~m: of any dispute. 
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13.4 If any claim, dispute or other matter in question arises between the General Contractor acd Subcontractor with respect to 
interpretations of this Agreement or alleged breach of this Agreement, extra work or other changes in Subcontractor's Work ordered by the C-eneral 
Contractor, or other disputes involving delays or damages claimed by the General Contractor agaicst Subcontractor or by Subcontractor again the 
General Contractor, and if any such claim, dispute or other matter (i) is not subject to the provisions of Article 13.1 and (ii) is not resolved 
pursuant to Article 13.3, then, within a reasonable time after the conclusion of the settlement meeting as provided in l..rticle 13.3, but in ~&o 
event later than the date of final pay;ent, either party may file a demand for arbitration. If arbitration is deaacded by either party in 
accordance with the preceding provisions, then the following requirmnts shall apply: (a) the arbitration shall be ccncucted in accordance with! 
the then-prevailing Construction Industry Arbitration Rules of the American Arbitration Association, unless the parties 111tually agree to thei 
contrary in writing; (b) the decision Jade by the arbitrator(s) shall be final and binding upon the parties, and judgement may be entered upon 
such decision in any court having jurisdiction; (c) the arbitration shall be conducted in the city or place where the General Contractor 
designates; (d) any arbitration aay include, by consolidation, joinder or othenrise, any perscm or entity not a party to this Agreement if that 
person or entity is involved in a coam question of law or fact, the presence of such person or entity is required if complete relief is to 
be accorded in the arbitration, and the interest of that person or entity is not insubstantial; (e) the agreement to ubitrate set forth in this 
Article 13.4, including, but not liaited to, the agreement to arbitrate with other persons or entities, shall be specifically enforceable; (f) 
all claims that are related to or are dependent upon each other shall be heard by the same arbitrator(s); (g) the General Contractor shall have 
the right, at its sole option, to defer the arbitration proceedings until the completion of Subcontractor's Work, at which time all pending 
disputes for which arbitration has been demanded pursuant to this Article may be heard in a single proceeding; and {h) unless otbetvise provided 
under the Construction Industry Arbitration Rules, the arbitrator(s) shall fil their own compensation and assess the costs and charges of the 
proceedings against either or both of the parties. The law of the Ccemanwealth of Virginia shall apply to all disputes arisi~:g out of or 
relating to this Subcontract, except that should the Federal Arbitration Act be applicable to this Subcontract, tllen the Federal Arbitration 
let shall be applied. 

Bmllisaiau: 

The folltY.ring submittals should be returned to us as soon as possible. Please also for~ard any accitional suhnttals not 
listed below which are normal for your trade or may be required by the Contract docUJ~~ts. As ~ell as filing Material 
Safety Data Sheets on the jobsite in accordance with OSHA requiresents, you must also copy each M.S.D.S. to our office. 

1.) Certificate of insurance 

2.) Co1plete list of your material suppliers/subcontractors 

3.) Material Safety Data Sheets for all material used on this project 

Please note that paf.!~~t can not be ;ade on this contract until we have received a mi:i1un of your fully executed 
contract, certificate of insurance, M.S.D.S. sheets and list of suppliers and subcontractors. We also reserve the right 
to request long for~ lien wavers prior to the issuance of pay.~ent. 

Safety: 

Personal protective equipl~~t, (i.e. hard hats, boots, etc.) is required to be worn by ·all who enter the site. 

Our hazard co:aunication program requires a material safety data sheet on all material brought 0:1 site. S~contractors 
are responsible for supplying to Brooks & Co. "MSDS" on their material. The HSDS file for all zaterial will be kept at the 
site office for immediate accessibility. Every Subcontractor will, by regulation, train their employees on potential 
hazards and require personal protective equipment as pertains to possible contact with hazardous Jaterials. 

Jobsite safety inspections will be conducted on a rerJlar basis to determine if any safety violations are being 
committed by Brooks & Co. employees and/or a Subcontractor's employees. At this tile, the Subcontractor's repres~~tative 
on site aay be notified of violations on their part. Corrective steps should be taken immediately. In addition, a letter 
outlining violations may be sent to the Subcontractor's office. 

- 10 -
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BROOKS & c· ·J. LETT 1 OF TRANSMITTAJ 
GENERAL CONTRACTORS, INC. 

4801 Hermitage Road 
Richmond, Virginia 23227 

(804) 266-6088 • Fax 266-6741 

DATE 

05 ... 31-96 
ATTENTION 

RE. 

I I JOB NO. 

I 

Rar.dy !cbinsor. Ccntractina C::tJi -ft- ~r--.clt- Pr-~.~hvt~r-i ~n C~.,.,..~~ I 

7937 Wvnbrook La~e 

.. 
I 

I 
I 
I 

I 

Mechanicsville, Vi~ginia 23111 

WE ARE SENDING YOU [:tJ Attached 0 Under separate cover via mail the following items: 

0 Purchase order 0 Shop drawings 0 Samples 0 Copy of letter 
0 Plans 

0 Change order 
0 Specifications 0------------------------------------

COPIES DATE NO. DESCRIPTION 

2 05-31-~6 Contract 
i 

2" 05-31-96 Advance Payment ?.:>licy I 
.; DEFENDANT'S • 

' 
EXHIBIT-
~- I 

I ~-
I 

THESE ARE TRANSMITIED as checked below: 

0 For approval 0 Approved as submitted 0 Resubmit ___ copies for approval 

0 F. or your use 0 Approved as noted 0 Submit copies for distribution 
0 As requested 0 Returned for corrections 0 Return corrected prints 
0 For review & comment 0 
0 FOR BIDS DUE 19 0 PRINTS RETURNED AFTER LOAN TO US 

REMARKS !)lp:.=e '=i-;;~ ~,r; :~-:-.~·~4 i=;::TH :-~~;,;c: -.F r';c .::.nc"' c.::=<: C~r.t..,..;,f"r :3~(~ ·~:'lP ::~::'' .. ~/ ;-i--:e ,. 

Ad·1anc~ Fayrr.en,: P·.:lic:t .:"'.,. this ,... ........ .0,.. .. ~\e • • : '1 1 sign ~lc ratut.-n a ~· ~ : . -:::ec!:..:.S'i c:;-;,y Lw• ;:~-\,.;~..,....,._. 'fi•-- ..... -~: 
.-.of .... -:he :cn:t.·ac:: CC· =-~u fcc ycur rot._,_....,.,;_.: __ _.-.. ... ~ . .?lease also nol:: tha~ ;?2!-P-nC 

, .. _ 
... .. :.:1.!.3 :c :::!.;n~ 

~.· }.. ... - ...:e\ , . -· . 1 , ... ........ -- ..... ;.• -- ... .. , ~- ,. "'-··~-.; -- ··- ~~ ... 

COPYTO:------------------------------------------------ SIGNED: ~ic!t Gr::.ffith, ?~c~-:·=-:: :~=~~·::e:: 

II enclosures are netJoted, kinaty notify us at once • 



V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

RANDY ROBINSON CONT~CTING, INC., 

Plaintiff, 

v. Chancery No. HI-1731-b}, 

q~H- 2- . 
BROOKS & CO. GENERP~ CONTRACTORS, INC., 

Defendant. 

ORDER STAYING ARBITRATION 

On this day came t~e parties, by counsel, on the motion of the 

plaintiff, Randy Robinson Contracting, Inc., requesting this CouJt 

to enter an Order s~aying the arbitratiOn proceedings filed by tJe 
I 

defendant, Brooks & Co. General Contractors, Inc. against the 

plaintiff. Upon conside~ation of the evidence and the arguments of 

counsel, it is hereby . I 

ORDERED that the plaintiff's motion is GRANTED, and that the 

demand for arbitration filed by the defendant, American Arbitrati n 

Association Case # 22_ RE 110 00149 97, and any arbitrati n 

proceedings related to such demand, be permanently 

to Virginia Code § 8.01-581.01. 

This Court did not address the motions 

defendant. 

ENTER: o( I /'f I 'f8 

~ Copy, CLERK 
Te~ !4. DEAlf),:; 
BY #l!J1 I 

29 

D.C. 

Jr. 



I ask for this: 

Seen :and objected to for the reasons stated in Defendant's ~-1emor!andum 
of law and in counsel's letter to the Court dated February 5,: 19:98. 

'/MMM_(_. 
William L. Thurston 
BEALE, BALFOUR, DAVIDSON & THERINGTON, P.C. 
701 East Franklin Street, Suite 1200 
Richmond, Virginia 23219 
(804) 788-1500 
Counsel for Defendant 
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VIRGINIA.: . 
IN THE CIRCUIT COURT FOR THE CITY OF RICH:NIOND 

RANDY ROBINSON CONTRACTING, INC., 

Plaintiff, 
v. Ch. No. HI-1731-1 

BROOKS & CO. GENERAL CONTR}\CTORS, INC., 

Defendant 

APPELLi~TE RULE 5:11 STA.TE!YIENT OF FACTS 

In accordance \vith Rule 5:11, the follo\ving statement is submitted in lieu of a transcript of 

proceedings at trial of this case in the Circuit Court of the City of Richmond, the Honorable !vfelvin 

R. Hughes. Jr.~ Circuit Judge presiding . 

. Randy Robinson Contracting, Inc. ('•Robinson, Inc.~), is a Virginia corporation \vhich \vas 

incorporated on rv1ilrch 6, 1996, and which is engaged in the business of construction~ specifically 

& grading, excavation and related sitework. Brooks & Co. General Contractors, Inc. ("Brooks~') is also 

i a 'Virginia corporation engaged in the business of commercial construction. 

s In October, 1995, Brooks received a written bid from Randy Robinson for doing site\vork 

9 in connection with the construction of the Swift Creek Presbyterian Church in Chesterfield County, 

o Virginia. At that time, Brooks \Vas bidding to become the general contractor on the project, and 

Robinson was bidding to be the sitework subcontractor. The bid submitted \Vas introduced as 

.2 plaintiffs Exhibit 2 at trial. Because the oVvner was not prepared to begin construction immediately, 

t3 commencement of the project \Vas delayed until the spring of 1996. In May of 1996, and follo\ving 

t4 Brooks being selected by the O\~ .. ner as its general contractor, Brooks contacted Randy Robinson and 

1 
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inquired \vhether the bid submitted the previous October was still "good." Robinson indicated that 

2 he \vould revie\v the bid and call Brooks back with an answer. Approximately one \Veek after that 

3 call, Robinson indicated to Brooks that the bid was ~till good, and Brooks' representative, Rick 

~ Griffith, advised that Robinson \vould be given the work. F ollo\ving this conversation, Griffith 

s \vrote upon his copy of Robinson's October 1995 bid document,"$ confirmed by Randy Robinson 

6 5/17/96.'" See plaintiffs Exhibit 3. Griffith testified that he told Robinson that a \vTitten contract 

i \Vculd be sen! to Robinson; Robinson testified that he" did not recall such a statement. 

s On iv1ay 31, 1996, Brooks sent Randy Robinson the document introduced as defense Exhibit 

9 A~ and an Advance Payment Policy which \Vas not an exhibit at trial. both of \Vhich \vere sent under 

ro a cover transmittal fotm \vhich \vas defense Exhibit B. Rick Griffith testified that Brooks does not 

l 1 execute contract documents before mailing them to subcontractors, because of the possibility that 

l2 subcontractors might mark changes on the documents, and follo\ved that course \vhen he sent these 

13 documents to Robinson. Exhibit A contained nun;1erous terms not found in Robinson's bid 

t~ documents and not previously discussed by the panies, including a clause requiring arbitration of 

IS disputes. Robinson testified that he received these documents, but he did not sign or return any of 

16 them. Robinson testified that he did not agree with Exhibit A and that his refusal to sign it \Vas 

17 purposeful; he also testified that he did not communicate that disagreement to Brooks. Griffith · 

18 testified that Robinson promised Griffith on several occasions that he would sign Exhibit A; Griffith 

t9 also testified that at the beginning of Robinson's work, Griffith \Vent to the site for the specific 

20 purpose of getting a signed copy of Exhibit A and Robinson advised he had left it at home. In his 

21 testimony, Robinson denied making these statements. 

21 Robinson began \vork on the project on June ~6: 1996, and continued \Vorking until July 15, 

2 
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1996. Robinson admitted that on that date he used his front-end loader to demolish the Brooks job 

site trailer. He then left the site and performed no further work on the project. Griffith testified that 

Brooks tinished the work included in Ro?inson's scope of work, using its O\vn and other forces, and 

has claims arising out of Robinson's cessation of the work. 

On November 25, 1997, Brooks filed \'tith the American Arbitration Association a Demand 

for Arbitration, citing the arbitration clause in the contract form which had been sent to Robinson 

on !Vlay 31 ~ 1996, as the agreement to arbitrate disputes arising between the parties, and seeking 

damages arising from Robinson~ s failure to complete his \VOrk. Robinson~ Inc. then filed its :Niotion 

to Stay Arbitration, denying that Exhibit A represented any portion of the contract bet\veen the 

parties. Brooks argued in response that Exhibit A sets forth the terms of the agreement on the basis 

that acceptance had been made by performance. 

Testimony of Randy Robinson and of Rick Griffith of Brooks & Company \Vas heard by the 

trial coun on February 4, 1998. W~..-- L~f7A· ~ 
(\ '; ,: !) 
·-·~/u-~, 

Melvin R. Hughes, Jr., Judge l 
A Copy, - N. CLE~K 

Test : BEVILL ~i. 0-i:u~... , ..:.~ 

by ~ r(_~n.c. 
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I ask for this: 

UMlM~LG~/ldj ~ 
\Villiam L. Thurston, Esq. V 

VSB No. 24775 
BEALE, BALFOUR, DAVIDSON 

& ETHERINGTON, P.C. 
701 East Franklin Street, Suite 1200 
Richmond!' Virginia 23219 
(804) 788-1500 

Counsel for Brooks & Co. General Contractors, Inc. 

Seen and and all previously filed objections preserved: 

- /7 '/ . } 
1 

I 

/ (. f, I ... / /,- (_ .. 
_ 4", . r. I / / ' ::-=:,.. 

I - I I 
Br~dlev P. Nfatrs. Esq . 

.. VSB No. 25281 
Robert L. \Vise. Esq. 

VSB No. 42030 
NIEYER .. GOERGEN & ~IARRS. P.C. 
1301 North Hamilton Street~ Suite 208 
Richmond. Virginia 23230-3959 
(804)359-3799 

Counsel for Randy Robinson Contracting, Inc. 

4 
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ASSIGNMENTS OF ERROR 

1. The trial court erred in enjoining arbitration proceedings requested 

pursuant to a contract term providing for arbitration of disputes where the contract had 

been accepted by performance. 

2. The trial court erred in granting injunctive relief enjoining arbitration 

provided for in a contract at the request of a party which is a stranger to the contract. 
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