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FROM THE CIRCUIT COURT OF LOUDOUN COUNTY, VIRGINIA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
hrief not conforming in all respects to the aforementioned
requirements."
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virgima . ·;
.~

AT

RICH~IOND.

GEORGE E. PFLASTER
vs.

-.·:.:.

CO:Nll\IONvVEALTH.

To the Honorable ,Jud.oes of the Snp1·mne Co'Urt of Appeals
of Virginia:
Your petitioner, George E. Pflaster, respectfully ~hows
tUtto Your Honors that he is aggrieved by a judgment of the
Circuit Court of Loudoun County, Virginia, rendered on the
22nd day of June, 1926, in a prosecution wherein your petitioner was convicted of unlawfully wounding vVilliam Berkley Beavers, with intent to maim, disable, disfigure or kill
him, and was adjudged to be confined in the penitentiary for
one year. A. transcript of the record in said case accompanies
, this_ petition as a part thereof.

S'TATEl\IEN:T OF FACTS.
The record of the evidence in this case discloses a perfect
loblolly of evidence, making it almost impossible to pick out
the material facts, and say whether they are contradicted or
not. The evidence is of the most unsatisfactory character,
di8pla.yii1g on the face thereof the uncertain memory of witnesses, who were under the influence of liquor during the
various transactions brought out in the evidence. It disc>loses on the part of some of the witn~sses ·for the ·Commonwealth conduct during these transactions of the most disgraceful character, and the use of profanity and vile epithets
that are simply nauseating· and too vile for repetition. It
covers the transactions occurring on ...L\..ngt}st 4th, 1925, when
the late primary election was being held. ·

/

2

Supreme Court of Appeals of Virginia.

The evidence discloses that said Beavers was an ardent
supporter of Mr. Byrd, while your petitioner was a supporter
of Senator ~lapp.
Your petitioner lived in Bluemont, Loudoun County, where
he conducted a business, and the said Beavers lived several
zni.les from this town, and came to town in the morning, about
cjgl1t o'clock, and continued the drinking of whiskey. He
took several parties in his car, out in the country, and there
gn.ve them whiskey. He told one of his friends that he had
t:1ken four drinks before breakfast, and according to the evidence of various witnesses was very much under the iJlflnence
of whiskey, some of .them describing his condition as being
vc~ry drunk. When he saw your petitioner he offered to bet
on the election, but your petitioner declined this. and walked
away; that he boasted to your petitioner, in the presence of
others, that he had given a ~fr. Simpson two drinks of whiskey
and had voted him for Mr. Byrd. Later on that afternoon,
about four or five o'clock, ::1'\fr. Simpson faced the said Beavers
with your petitioner, and asked him if he had made any such
statement, which the said Beavers pronounced a lie, using
very ugly language. A dif:ficul ty occurred between your petitioner and the said Beavers then, and your petitioner
shoved him up against a tree, and, thereupon, the friends of
the said Beavers began to jump on ·your petitioner, one of
them actually kicking him in the face, but they claimed that
this was done to separate the two combatants, and this fist
fight was not stopped however until the petitioner had. been
struck by the said Beavers with a rock. In a few minutes it
was suggested that they be allowed to fight it out, and the
hvo 'vent together again. Then your petitioner threw th~
said Beavers to the ground, and got on top of him, when tho
ssid Beavers cried enough. Thereupon your petitioner arose,
and started to go to his home. This affair, however, was not
a serious affair, and, even on the. witness stand, your petitioner exonerated the said Beavers for any misconduct he
was guilty of, because of his drunken condition, and because.
he was being instigated by a certain John T. Hummer, who
was also under the influence of liquor, and unfriendly townrds your petitioner.
Your petitioner owned a garage building· in said town,
fronting on the Turnpik~, which ran east and west, and cornered on a lane, that was owned by your petitioner, running
from said Turnpike in a southerly direction, and .along the
eastern side of said garage building. This private lane led
back to some property of your petitioner, and he permitted
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a show to be exhibited on this property. In order to reach
this show it was convenient, if not necessary, for the public
to use this private lane for ingres·s and egress in going to
and from said show. That after the difficulty or fight mentioned above, the said Beavers made threats against your
petitioner, which were reported to your pet1tioner, as to what
the said Beavers intended to do to him that night. Your
petitioner attended said show for a short while and then went
back to the said garage, which was his home, his residence
having been burnt a few months previous, and was sitting on
the concrete' steps, which led down from the concrete front ·
porch on .the eastern side thereof, with several of his friends,
w-hen the said Beavers drove up in his car with the said John
T. Hummer and a certain John W. Hummer sitting in the.
rea.r. He had a slight collision with another car but stopped
his car immediately opposite where your petitioner was sit. ting. This was about ten P.M., and the evidence shows that
• your petitioner told the occupants of the car to .get off the
premises ; that he had told them not to come on his premises
before this, and that some one replied with a vile oath that
they had as· much right there as he had. One of the wit-.
nesses said this reply came from Beavers. Another said it
came from John T. Hummer. John T. Hummer testified that
the remark to get off the premises was addressed to hlm. and
he made the reply. Your petitioner then went to the car and
struck the said Beavers with his fist on the back of his head.
He had a ring on his :finger, which may have cut the skin.
The evidence of those in the car was that he threw a rock, or
hnd. a rock in his hand when he struck Beavers. The evidence
of other disinterested witnesses shows that the first rock that
was thrown came from outside, after Beavers' car had gone
o11t of the lane and down the pike. It struck one of the iron
posts supporting the porch roof. About this time your petitioner went into the house, got his gun, which was loaded with
No. 10 shot; that he fired at no particular person, but fired
only to frighten them away, to avoid any difficulties; that
the first shot he fired was in the direction of his friend, Alex
Lunsford, who was lying down in the public road, on the op~
posite side of the road, and Beavers was standing over him
'\Vith a very large stone, that he was about to let fall in his
face. John T. Hummer testified for the Commonwealth that
he was there also, and made Beavers desist from dropping
this stone in Lunsford's face; that he heard the shot strike
in the road, but he was not shot. He further testified that all
the shots were fired at h~ and that your petitioner said he
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was after him. There was other testimony to the effect that
your petitioner fired in the air. However, it appears that the·
said Beavers was ~prinkled with a few shot, but the force of
these shots had been spent by either striking the road first,
or because of the distance between the gun and the said
Beavers, for some of them did not even penetrate the skin.
This entire transaction was a matter of a few minutes anu
was continuous, but the prosecution contended that there were
two separate and distinct offenses, to-wit: that your petitioner
first struck said Beavers with a rock, one or two witnesses
saying it was thrown, while there was other testimony that it
·was in his hand when he struck him back of the head; while
the second offense was when he began ·shooting, to frighten
them off, and the Commonwealth's testimony shows that your
petitioner was not shooting at the said Beavers, but that he
was shooting at said John T. Hummer, and even then left a
question as to whether the striking of said Beavers 'vith thH
shot was not accidental, as well as dov.e in defense of himself, •
his home and his friend, Lunsford. However, it can do no
good to wade through this mass of unsatisfactory and contradictory evidence.
.ASSIGN~£ENT

OF ERROR NO. 1.

This assignment of error grows out of the verdict. The
verdict was as follows:
"We, the Jury, find George E. Pflaster, defendant, guilty,.
as charged in the first and second counts of the indictment,
of a felony, namely, unlawful wounding of vVm. Berkley
Beavers, with intent to maim, or to disfigure, or to disable, or
to kill him, the said Beavers.
·
''The Jury places the punishment of the said George E.
Pflaster at confinement in the penitentiary for a term of one
year.
H. L. LINDSEY, Foreman.''
This verdict finds your· petitioner guilty of two separate
and distinct felonies; but imposes punishment on one only,
without informing your petitioner ·which one was the punishment imposed upon. If it was imposed under the first count,
then the verdict wonld he equivalent to an acquittal of the
charge under the second count of the indictment, and this
·could be pleaded in another trial. If the punishment was
imposed under the second count, then this would be equiva-

i
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lent to an acquittal of the charge under the first count of the
indictment. The mere statement of the situation created
by his uncertain and anomalous verdict demonstrates the verdict cannot stand. Its uncertainty makes it irresponsive to
the issue. The verdict does not specify with sufficient certainty what was the intent of your petitioner. It merely says,
''with intent to maim, or to disfigure, or to disable or to
kill".
.
One juror may haYe thought the intent was to maim; another juror may h&ve thought the intent was to kill; while
another juror may have thought the intent was to disfigure;
and another juror may have thought the intent was to dis. ahJe, and in this .way the minds of the jurors have neYer agreed
on the same conclusion or verdict. And the intent having
been found in the disjunctive, your petitioner cannot know of
which intent he 'vas found guilty. The way. the verdict reads
your petitioner 'vas found guilty of having only one of the
four. specified intents, and, therefore, not guilty of having.
the other three intents; but which intent was he guilty of and
which not guilty of~ The verdict does not inform him.
The same reason for requiring the indictment to state the
va1·ious intents in the conjunctive applies to the verdict.
Angel vs. Co1n., 2 Va. Cas. 231.

In Jones vs. Corn., 87 V a. 67, the Court said :
"Another well-founded objection is, that the verdict itself is defective, and ought, on that ground, also to have been
set aside. · The charge in the indictment is that the injury
was done maliciously, with intent to maim, disfigure, disable,
and kill. But the verdict simply finds the prisoner guilty of
'malicious assault', without even saying with what intent the
assault was committed. The rule is that the verdict mnst he
a eomplete finding, in due form, upon the whole issue, and if
it does not find the issue presented, or is silent on some ele. ment of the offence, it should be set aside, as no valid judgment can be recorded upon it. Randall 's· Case, 24 Gratt.
6~.1:, is exactly in point. In that case the indictment was for
shooting with in~ent to kill, and the jury found a verdict of
'malicious shooting'. This court held the verdict fatally defective on the ground that 'malicious shooting merely is in
itself no offence at all', and reversed the judgment of the
lower court. ''
The verdict was equivalent to finding your petitioner guilty
of unlawful wounding wit¥out specifying the intent. In lJiar-
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shall vs. Com., 5 Gratt. 663, the accused was indicted in the
first count of malicious stabbing;:' with intent to maim, etc.,
ancl. in the second count 'vith unlawful stabbing with same
intent. The jury found ''the prisoner not guilty under the
first count of the indictment, but guilty of unlawful stabbing".
This verdict was asked to be set aside because it was re~
pugnant to the issue made, not responsive to the issue, and
does not find him guilty of any offence. The court merely
entered up the judgment as follows : ''The judgment is re~
versed, and a new trial awarded on the second count.''

Besides it is no felony to wound a person with intent to
or disable him, unless this was permanently done
or Intended, and then the verdict should so state. In Lee vs.
Co1n., 135 Va. 578, the Court said :
dis~gure

''If Lee only used his fist, then there would be no presump~
tion from that fact alone that he intended to permanently
disfigure his adversary, and yet some temporary disfigurement would naturally be expected, and would almost necessarily follow, from such a blow. The 'vord 'disfigure' in the
maiming· statute (Code Sec. 4402), under which this indictm<?nt was found, means a permanent and not merely a temporary and inconsequential disfigurement. Vawter's Case,
87 Va. 245; 1 Russ. Cr., 598; 26 Cyc., p. 1600. In Vawter's
Case, s~u.pra, the prisoner asked for and the trial court refused an instruction in the following form: 'The courf instructs the jury that the intent to disable charged in the indictment must be understood as of a permanent disability
and not merely one which may be temporary.' In the opinion
of the Court Judge Lewis said: 'As an abstract proposition
this instruction is right.'''
ASSIGNMENT OF ERROR NO. 2.
This assignment of error appears in Bills of Exception
Nos. 3 and 6. After the jury were sworn your petitioner
moved the court to quash the indictment, because it contained
a joinder of two separate and distinct felonies, but the Court
overruled this motion without .giving its reason. It is very
questionable whether it is error to overrule such motion. It
is ·good practice to hear the evidence, and then, when it is
apparent each count charges a separate and distinct felony,
to require the Commonwealth to elect on which count it will
go to trial. Your petitioner made such motion to require an
election, but this was overruled.
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While only a few moments separated the two felonies, one
charging an injury· with a rock, and the other injury with a
shotgun; yet the evidence and defenses to each were different. As to the injury with a stone, there was a decided
conflict in the evidence as to whether a stone was used.
As to the injury with a shotgun. Your petitioner claimed
he fired the gun to frighten Beavers, in defense of himself,
his home and property, and his friend Lunsford, who was
about to be struck with a large stone in the face, while lying
on the ground, by Beavers, and that, if your petitioner shot
Beavers, it was a mere accident and unintentional. While
John T. ·Hummer claimed the shots were fired at him and
not his friend, Beavers, and thus confirming the· theory
Beavers was shot accidentally. To force your petitioner to
go before the jury on each of these alleged felonie.s with entirely different defenses, was not only confounding, but prejudicial to him, and the motion to require an election should
have been sustained.
A8STGNMENT OF ER.ROR NO. 3.
This assignment of error appears in Bills of Exception
Nos. 8 and 9. The Court instructed the jury in part as follows in behalf of the Commonwealth : "The Court instruct~
the jury that the indictment in this case consists of two counts
each, one of which charges a separate and distinct crime
against the criminal law of the .Commonwealth,'' etc.
Thus the Court took from the jury the right to say there
was in fact but one crime, in as much as they were so closely
related in point of time and circumstances, that a jury might
readily have said it was all one continuous transaction. The
whole alleged crimes occurred within five to ten minutes, and
·were continuous. The Court then told the jury what punishment they could impose under the first count, and under the
second count.
ASSIGNMENT OF ERROR NO. 4.
This assignment of error appears in Bill of Exception No.
11. The Court gave the following instruction in behalf of the,
Commonwealth:
''The Court further instructs the jury that in order to convict the defendant of the highest grade of offence, charged in
the first count of the indictment, to-wit: the offence of malidous wounding or malicious bodily injury with a stone-
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the burden is on the Commonwealth to prove from the evidence beyond a reasonable doubt four things, to-wit: 1st.
That, on the night of August 4, 1925, in Loudoun County,
the said V\Tilliam Berkley Beavers was 'vounded or did receive bodily injury. 2nd. That the said defendant, George
}".l. Pflaster, did some act which caused the wound or bodily
nljury to the said Beavers. 3rd. That the 'said Pflaster not
only did some act which caused the wound or bodily injury
to the said Beavers, but that he did such act wilfully and
maliciously. 4th. That he not only did the act 'vhich caused
the wound or bodily injury wilfully and maliciously but that
he did it (the act) with the intent either to maim, or disfigure, or disable, or to kill the said Beavers, the Court telling the jury that proof beyond a reasonable doubt of any one
of the said four intents will constitute the highest grade of
the offence, charged in the :first count of the indictment,
coupled with proof beyond a reasonable doubt of the other
three facts or propositions above set forth.''
The only weapon, al1eged in the first count of the indictment to have been used 'vas a stone. The Commonwealth
proved a stone was used, that cut tlw skin on the back part
of Beavers' head, while your petitioner proved he had no
stone, but struck him with his :fist, and his ring cut the skin.
The jury might have believed this theory of the defense, and
yet convicted the accused under the above instruction, which
did not confine the proof to tlw use of a stone. And when this
instruction dealt with the element of intent to disable or
disfigure, it should have told the jury that the intent must
be to permanently d!sa.ble or disfig~tre.

ASSIGNMENT OF ER.ROR NO .5.
This assignment of error appears in Bill of Exception No.
12, in which it appears the court instructed the jury in behalf
of the Commonwealth as to the various elements to be proven
under the second count of the indictment and in dealing with
the element of intent to disable or rli8figttt:re it failed to tell the
jury the intent must be to pennanently disable or disfigure.
ASSIGNtl\1:E·NT OF ERROR NO. 6.
This assignm~nt of error appears in Bill of Exception No:
lit The Court .gave for the Commonwealth the following
instruction :

I
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"The ·Court further instructs the jury that if they, the
jury, believe beyond a· reasonable doubt that the said Pflaster
struck the said Beavers with a stone and wounded or caused
bodily injury to him, said Beavers, as charged in the first
count of the indictment, then in order to determine whethet·
the said P.flaster would be guilty of malicious 'vounding or
malicious bodily injury with the intent as set out in the indictment or would be guilty of unlawful wounding or unlawful bodily injt!ry with the intent set out in the indictment, they,
the Jury, must consider whether he, the said P.flaster would
have been guilty of murder or manslaughter had he killed
Beavers instead of only wounding or causing him bodily injury. If he. Pflaster, had killed Beavers instead of only
wounding or causing him bodily injury and the killing would
have been murder, then .he, the defendant, will be guilty of
malicious wounding or malicious bodily injury with the intent
set out in the indictment; but, if he, Pflaster,. would have beE~n
guilty of manslaughter, either voluntary or inYoluntary, had
he killed Beavers, then he is guilty of unlawful wounding or
unlawful bodily injury with the intent set out in the indictment."
This instruction fails to require the jury to base its belief
on the evidence; and it tells the jury that, in order to determine whether the injury was malicious or merely unlawfully
dO'J~e with the i.ntent char_qed in the indictm-ent, all they need
do was to determine, in case of death, whether the crime "rould
have been murder or manslaughter. If "the killing would
have been murder, then he, the defendant, will be guilty of
malicious wounding or malicious bodily injury, ~l)ith the intent set out in the indict1nent; but, if he, Pflaster, would have
been guilty of manslaughter, either voluntary or involuntary,
had he killed Beavers, then he is guilty of unl.awful wounding
or unlawful bodily injury VJith the intent set ou,t in the indictment''. (Italics supplied.) Ko such intent results from
the mere wounding, whether it be done maliciously or unlaw
fully, but not maliciously; unless this alleged intent was
proven as one of the distinct elements of the offence, the injury would be merely an assault and batterY,, a misdemeanor,
but the consideration of this by the jury was taken from them,
by the court telling them this intent follows as a matter of
law, if they believe the injury was maliciously or unlawfully
·
done. This is manifest error.

,.
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ASSIGNMENT OF ERROR NO. 7.

This assignment of error appears in Bill of Exception No.
14. The Court gave the following definition of malice at the
request of the Commonwealth :
"The Court instructs the jury that malice is a bad or evil
condition of the heart and mind and is divided into two kinds.
to-wit: (1) Express malice or actual m~lice or malice in fact,
and (2) Implied malice or malice in law. Express malice or
malice in fact is actual hatred, ill will, bad or ill feeling on
the part of one person towards another person. A desire on
the part of one person to do bodily injury to another person
is malice. And express or actual malice is usually proven
by previous difficulty between the parties or previous grudge,
by threats to do bodily· injury and by. preparations to do
bodily harm. Implied malice or malice in law is the malice
or bad condition of the heart and mind 'vhich the law infers
or implies fro~ the cruel, wicked or evil nature of the act."
It is not true that the ''desire on the part of one person to
do bodily injury to another person is malice''. If a person
injures another in self-defense, it matters not if his avowed
purpose was to kill, it would not be a malicious act; and in
the instant case the court told the jury, if the injury was in·
flicted in defense of self or another, it would have been justifiable or excusable. The Court told the jury in this instruction that actual malice is usually proven by previous difficulty or g-rudge; by threats and preparation to do bodily harm.
How does the Court know whether malice is usually pro'l,en
in these ways. One may not only threaten to injure another
in self-defense, but even arm himself in self_-defense. Ther,1
are certain well defined acts from which malice may be and is
inferred or presumed; but when a court undertakes to tell n
jury ho'v malice is usually proven, it invades the province of
the jury and commits error.
ASS'IGN}fiENT OF ER.ROR NO.8.
This assignment of error appears in Bill of Exception No.
15. The Court gave for the Commonwealth the following instruction :
''The Court instructs the jury that 'vhere one person without sufficient provocation wilfully does any act which he
knows will probably result in the death or serious bodily harm

George E. Pflaster v. Commonwealth.

11

or hurt to another person, such act is a malicious act and, if
they, the jury, believe beyond a reasonable doubt from the
evidence in the case ·that the defendant Pflaster without sufficient provocation wilfully struck the said Beavers with a
stone and wounded or caused him bodily injury with a stone,
as charged in the first count of the indictment, with any one
or more of the intents therein set out, then, they, the jury,
should find the said defendant guilty of· the highest grade of
offense charged in the said first count of the indictment.''
This instruction is erroneous in several particulars. It
seems to be based on the idea that if an injury is wilfully
done, it is maliciously done.
First

Bri~

Cyc. Criminal La,v, Sec. 9a, says :

''Malice includes the idea of wilfulness. An act to be malicious must be done wilfully, but malice is a broader term,
and a charge of wilfulness does not include, and is not equivalent to, a charge· of malice.''
This same author in Second Brill, Sec. 6l6, says :
''Malice is not equivalent to design, purpose or intention,
since a designed or intentional killing may be justifiable or
it may be manslaughter.''
In 18 R. C. L., p. 4, Sec. 2, it is said :
''The word ~vilfully does not mean maliciously. Wilfully
implies that an act done in that spirit is done knowingly, and
obstinately and persistently, but not necessarily maliciously."
The instruction further says that where one person without sufficient provocation does any act, etc., such act is malicious, and then tells the jury that if your petitioner ''without sufficient provocation wilfully struck the said Beaver•3
with a stone and wounded or caused him bodily injury with
a stone, as charged in the first count of the indictment, with
any one or more of the intents, etc., then he was guilty of the
highest .grade of offence charged in the said first count of the
indictment;" that is, malicious wounding with the intent alleged.
There is no such term known as sufficient provocation. In
fact the use of this language is so indefinite and uncertain
that it is meaningless. For instance: Sufficient provocation

\
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for what? There is no answer to this query. There can be
none. If the provocation is sufficient to bring it within the
de~ense of self-defense, and this is what is meant, then unles,:; ·
this defense is maintained it would follow from this instruc··
tion he must necessarily .be convicted of the highest degree
of the offence charged. W·hen this is not true as a matter
of law. It is true that when a homicide is committed by the
use of a dangerous weapon, without any or upon very slight
provocation, a presumption arises therefrom that the killing
was deliberate and premeditated, but even then this is a mere
presumption, and may be overcome by other evidence.
A.SSIGN}IENT OF ERROR NO. 9.

This assignment of error appears in Bill of Exception No.
16. The Court gave for the Commonwealth the following instruction:
"The Court instructs the jury, that if they, the jury, believe beyond a reasonable doubt from the evidence that the
defendant Pflaster wilfullv shot the said Beavers with a shotgun without sufficient provocation with any one or more of
the intents set out in the second count of the indictment, then,
they, the jury, should find him guilty of malicious shooting
·with the intent set out in the second count of the indictment."
·
o
What has been said as to the error in Assignment of Error NQ. 8, applies equally to this instruction, to which the
Court is referred, so as to avoid repetition.
ASS1GNMENT OF ERROR NO. 10.

This. assignment of error appears in Bill of Exception No.
17. The Court gave for the Commonwealth the following instruction:
''The Court instructs the jury that if they believe beyond
a reasonable doubt that the defendant P:flaster shot William
Berkley Beavers and he, the defendant, invokes the law of
self-defense to excuse or justify such shooting of Beavers,
the burden is on the defendant to satisfy the jury by the ·
evidence that at the time he fired the shot that struck Beavers
he honestly believed from all of the surrounding circumstances as they appeared to him, that his own person or the
person of another was in imminent danger of death or serious

I
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bodily harm and that the shooting was necessary to prevent
such dea.th or bodily harm. but the defendant has borne that
burden if upon a consideration of all of the facts and circumstances appearing in evidence there is a reasonable doubt
that the defendant acted in the reasonable apprehension of
such death or serious bodily harm.''
This instruction permits the jury to find a verdict upon
their mere pelief of certain facts therein set forth, without
telling them that this belief must be based upon the evidence.
and this is an error. The instruction further says that the
burden is upon your petitioner to prove the defense of selfdefense to the sa.tisfaction of the jury. This is erroneous, although this error may have been saved by the closing sentence of this instruction. This instruction says that it is not
only incumbent upon your petitioner to prove to the satisfaction of the jury that he honestly believed that his own
person or the person of another was in imminent danger, but
he was also required to prove that the shooting was necessary
· to prevent such death or bodily harm. This is an error. .It
may turn out that it was not necessary to resort to self-defense, but the appearances were to your petitioner, as a reasonable man, that the danger ·was imminent and apparent,
although it may have turned out afterwards to be unreal.

ASSIGNMENT OF ERROR NO. 11.
This assignment of error grows out of the failure of the
Court to set aside the verdict as contrary to the law and the
evidence, and for misdirection by the Court as to the law,
and in addition to the reasons heretofore given, why this
verdict should have been set aside, the various errors heretofore pointed out in regard to the instructions, are further
reasons why the verdict should have been .set aside. ·
For these reasons your petitioner prays that a writ of error
and s'ltpersedeas be awarded him to the said judgment, and
that the said judgment may be reviewed, reversed and annulled.

GEORGE E. PFLASTER,
·
By His Attorneys.

\

L. 0. WEND·ENBUR.G,
WILBUR C. HALL,
J.P. H. ALEXANDER.
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Counsel for the Petitioner:
L. 0. WENDENBURG,
WILBUR C. HALL,
J. P. H. ALEXAND·ER.
We, the undersigned attorneys at law, practicing in the Supreme Court of Appeals of Virginia, do hereby certify that
in our opinion, and in the opinion "of each of us, there is error appearing on the face of the record of the judgment of
the Circuit Court of Loudoun County, Virginia, entered on
June 22nd, 1926, in the above styled case, which record is
hereto attached, and said judgment should be reviewed and
reversed.
L. 0. WENDENBURG,
WILBUR C. HALL,
J.P. H. ALEXANDER.
Writ of error allowed and stt.persedeas awarded, but the
supersedeas shall not operate to discharge the petitioner from
custody if in jail, nor to release his bond if on bail.
JESSE F. WEST.
Oct. 5, 1926.
Received Oct. 7, 1926.
FJ.

s.

tf.

VIRGINIA_:
Pleas at the Court House of the County of Loudoun, before the Circuit Court of said county on the 2~ day of .Tune,
1926.
Be it remembered, that, heretofore, to-wit: At a Circuit
Court held for the County aforesaid at the Court House thereof on the 12 day of October, 1925, Walter M. Everhart, foreman, and J. C. Ely, .T. T. Blincor, Jr., P. J. Coleman, J. K.
Carbaugh, H. R. Chamblin, A. S. Arnold, Edgar H. Beans,
H. W. Beatty, R. Carroll Chinn, W. T. Brown, .T. Scott Beavers and T. M. Fendall, were duly s'vorn a regular Grand
Jury of Inquest for the body of said county and having received their charge, withdre,v, and after some time returned
into Court and presented: ''An indictment against George
E. Plaster for a felony, a '-true Bill', which Indictment is ]n
the words and figures following, to-wit:

J
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INDICTMENT.
The Grand Jurors of the Commonwealth of Virginia in and.
for the body of the said County of Loudoun and now attending the said Circuit Court of the said Cotmty of Loudoun,
on their oaths, PR.ESENT that George E. Plaster did, on
the fourth day of August, in the night time of said day, in
the year of our Lord One Thousand Nine Hundred and Twenty-five, in the village of Bluemont, 'in the said County of Loudoun,. feloniously and maliciously make an assault in and .
upon William Berkley Beavers with a deadly weapon, to-wit,
a stone; and that he, the said George E. Plaster, did then
and ther~ feloniously and maliciously strike, cut and wound
him, the said William Berkley Beavers, with said stone with
the malicious intent him, the said William Berkley Beavers,
to maim, disfigure, disable and to kill; and that he, the said
George E. Plaster, did then and there by the means of said
stone feloniously and maliciously cause bodily inpage 2 ~ jury to the said William Berkley Beavers with the
malicious intent him, the said William Berkley Beavers, to maim, disfigure, disable and ·to kill; against the pP.ace
and dignity of the Commonwealth of Virginia.
And the Grand Jurors aforesaid, on their oaths aforesaid,
do further PRESENT that the said George E. Plaster did,
after the commission of the felony in first count of this indictment alleged to have been by him committed, to-wit, within ten minutes thereafter, on the said fourth day of August,
in the night time of said day, in the year of Our Lord One
Thousand Nine Hundred and Twenty-five, in the said village of Bluemont, in the said County of Loudoun, f~loniously
and maliciously make another assault in and upon the .said
William Berkley Beavers 'vith a deadly weapon, to-wit, a
shot gun, charged and loaded with gun powder and leaden
shots, and that he, the said George E. Plaster did then and
there feloniously and maliciously shoot and wound him, the
said William Berkley Beavers, with the Jl?.alicious intent to
maim, disfigure, disable and to kill him, the said \Villiam
Berkley Beavers, against the peace and dignity of the Commonwealth of Virginia.
CECIL CONNOR,
Commonwealth's Attorney.
Witnesses: Wm. B. Beavers, H. T. Hummer, J. W. Hummer, Edwin Owen, Wilford Baxter, J. F. Osburn, J. W. McCarty.
· ·
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. A True Bill.
"\V.

~L

EVERHART, .Foreman.

And on the same day, to-wit: At a Circuit Court held for
Loudoun County, at the Court House thereof, on the 12 day
of October, 1925.
The defendant, George E. Plaster, who stands indictep. for
a felony, this day appeared in Court in obedience to his
recognizance and being arraigned upon the said indictment
pleaded not guilty and on his motion this case is
page 3 ~ continued and set. for trial on the third day of the
next term. Thereupon the said George E. Plaster
entered unto a new recognizance in the sum of $2,000.00, together with J. R. Cochran, his surety (who justified) in the
like sum of $2,000.00 of their respective goods and chattels,
lands and tenements to be levied and for the use of the Commonwealth rendered: .Upon this condition' that if the said
George E. Plaster shall personally appear before the J udgt~
of this Court on the first day of the next term to answer the
Commonwealth concerning the felony whereof he stands· indicted and not depart thence without the leave of the Court
then this recognizance to be void, otherwise to remain in
full force.
And afterwards, to-wit: At a Special Term of the Circuit Court continued and held for the County of Loudoun the
15 day of December, 1925.
The defendant George E. Plaster, who ·stands indicted for
a felony this day appeared in Court in obedience to his recognizance and on his motion this case is continued until the
next term. Thereuvon the said George E. Plaster entered
into a new recognizance in the sum of Two Thousand Dollars
together with W. C. Orr, his surety (who justified) in the like
sum of Two Thousand Dollars, of their respective .goods and
chattels, lands and tenements to be levied and for the use of
the Commonwealth rendered:. Upon this condition, that if
the said George E. Plaster shall personally appear befon~ the
Circuit Col\rt of Loudoun County on the first day of the February Term next to answer the Commonwealth concerning
the said felony and not depart thence without the leave of the
Court then this recognizance to be void, otherwise to remain in full force.
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And· afterwards, to-wit: At a Circuit- Court held for the
County of Loudoun at the Court House thereof, on the 8th
day of February, 1926.
.
page 4 ~

This day came the Attorney for the Commonwealth and the defendant, George E. Plaster, who
stands bound by recognizance with W. C. Orr, his surety, in
the penalty of Two Thousand Dollars, to appear.here at. this
term to answer the Commonwealth concerning the· felony
whereof he stand indicted, being solemnly called, came nor.
It is, therefore, considered by the Court that his said recognizance ne forfeited, and on motion of the counsel for the defendant it is ordered that this case be continued and set for
trial on the 2nd day of the next term.
·

,

And afterwards, to-wit:. At a Circuit Court held for the
County of Loudolhl, at the Court House thereof, on the 13th
day of April, 1926.
The defendant, George E. Plaster, who stands indicted for
a felony this day again appeared in court and on his motion
the order of forfeiture entered in this case at the last term
is set aside. The Yenires Facias issued by the Clerk of this
Court and to the Sheriff of this County directed having been
returned by him duly executed from the persons so summoned 20 persons free from exceptions were selected and
from the 20 persons so selected counsel for the Commonwealth
and the· accused alternately struck eight and the remaining
twelve constituted the jury, to-,vit:
Ca.Uie Stipe,- H. L.
Lindsay, W. S. Cole, T. C. McArtor, J. H. Thompson, G. L.
Bradshaw, Luther Goodhart, Lake Brinkley, R. E. Adrian, .J.
H. Foley, T. Grant Little, J. P. Hatcher, who being elected,
tried and sworn the truth of and upon the premises to speak
and having partly heard the evidence are. adjourned over un-·
til tomorrow morning at 10 o'clock and this case is left open
for further proceedings to be had therein.
~

And at another day, to-wit:· At a Circuit Court
continued and held for the County of Loudoun at
the Court House thereof, on the 14th day of April, 1926.
page 5

The defendant, George E. Plaster, who stands indicted for
a felony, this day again appeared in Court in obedience· to
his recognizance and the jury sworn on the trial of this case
on yesterday this day returned irito Court pursuant ·to their
adjournment from yesterday and having further heard the

,.1'
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evidence are adjourned over until tomorrow morning at 9
o'clock, and this case is left open for further proceedings to
be had thereon.
And at another day, to-wit: At a Circuit Court continued
and held for the County of Loudoun, at the Court House thereof, on the 15t~ day of April, 1926.
The defendant, George E. Plaster, who stands indicted for
a felony, this day again appeared in Court in obedience to
his recognizance and the jury sworn on the trial of this case
also returned into Court pursuant to their adjournment from
yesterday and, having fully heard the evidence and received ·
their instructions from the Court, upon their oaths do say:
"We, the jury, find Georgte E. Plaster, defendant, guilty as
charged in the first and second counts of the Indictment of
a felony, namely, unlawful wounding of Wm. Berkl~y Beavers, with intent either to maim, or to disfigure, or to disable,
or to kill him, the said Beavers. The jury places the punishme~t of the said George E. Plaster at confinem~nt in the
penitentiary for a term of one year. H. L. Lindsay, foreman." Thereupon the defendant moved the? Court to set
aside the verdict of the jury and grant him a new trial on the
grounds that the said verdict is contrary to the law and the
evidence and not supported by the evidence and because of
erroneous rulings hy the Court during the progress of the
trial, and this motion is set for hearing on the 8th day of .
this term. Thereupon the said George E. Plaster
page 6} entered into a new recognizance, together with Dr.
W. C. Orr, his surety, (who justified) in the penalty
of twenty-five hundred dollars of their respective goods and
chattels, lands and tenements to be levied and for the- use of
the Commonwealth rendered. Upon this condition that if the
said George E. Plaster shall personally appear before thjs
Court on Tuesday, April 20th, 1926, to answer the Commonwealth concerning the said felony and not depart thence without the leave of the Court then this recognizance to be void,
otherwise to remain 'in full force.
And at another dat, to-wit: At a Circuit Court conrinued
and held for the County of Loudoun, at the Court House thereof on the 20th day of April, 1926.
The defendant, George E. Plaster, who stands convicted
of a felony, this day again appeared in Court in obedience
to his recognizance and on motion of the accused, by counsel,
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the hearing of the motion for a new triai is continued and
set for hearing in vacation on April 27th, 1926, with such
order to he entered therein in vacation as might be entered
in term time and with the same effect. Thereupon the said
George E. Plaster entered into a new recognizance together
with W. C. Orr, his surety {who justified) in the penalty of
$2,500.00 of their respective goods and chattels, lands and
tenements to be levied and for the use of the Commonwealth
rendered: Upon this condition that if the said George. .E.
Plaster shall personallr appear before this Court on the first
day of the next term to answer the Commonwealth concerning
the said felony and not depart thence without the leave of
the Court, then this recognizance to be void, otherwise to remain in full force.
Arid, afterwards, to-wit: At a Circuit Court continued
and held for this County of Loudoun, at the Court House
thereon, on the day and year first herein aforesaid, to-wit, on
the 22nd day ~f June, 1926.
page 7 ~

The defendant, George E. Plaster, who stand convicted of a felony, this day appeared in Court in
obedience to his recognizance and the Court having fully
considered the motion to set aside the verdict of the jury in
this case doth overrule said motion, to which ruling of the
Court the defendant excepted. Thereupon it was demanded
of the said George E. Plaster if anything he had Qr ·knew to
say why the Court should not now proceed to pronounce judgment against him according to law aud nothing being offered
or alleged .in stay of judgment, it is, therefore, considered by
the Court that the said George E~ Plaster be confined in the
penitentiary of this Commonwealth for the period of one
year-the period by the jury in their verdict ascertained-and
that he be conveyed as soon as he may safely be from the
jail of this County and delivered into the custody of the S'uperintendent of the said Penitentiary therein to be kept and
treated for the period aforesaid in the mode prescribed by
law and to this end said· George E. Plaster is remanded to
jail. But the said George E. Plaster desiring to apply to
the Supreme Court of Appeals of this State for a writ of er- ror, on his motion execution of sentence is suspended until ·
the first day of the next term of this Court and the said defendant is given 60 days in which to prepare and present to
the Judge of thl.s Court his several bills of exception to be
signed, sealed and enrolled and made a part of the record in
this case, and thereupon the said George E. Plaster entered

,-
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into a new recognizance, together with W. ·C. Orr, his suretv
(who justified) in the penalty of twenty-five hundred dollars
of their respective goods and chattels, lands and tenements
to be levied and for the use of the Commonwealth rendered ~
Upon this condition, that if the said George E. Plaster shall
personally appear before the Judge of this Court on the fir at
day of·the next term to submit to the execution ·of the sentenc~
of this Court in this case, then this recognizance to
page ·s ~ be void, otherwise to re~ain in full force.
EVIDENCE.·
. In the Circuit Court of the State of Virginia, for the County
of Loudoun.
The Commonwealth of Virginia
vs.
George E. Plaster.
Leesburg, Virginia,
Tuesday, April 13, 1926.
The above entitled case came on trial, at 10 o'clock A. 1\L
Before: Judge Fletcher and a jury.
Appearances: Cecil ·Connor, Esq., on behalf of the Commonwealth; J. R. H. Alexander, Esq., and Wilbur Ha.ll, Esq.,
on behalf of the defendant.
The panel was thereupon examined upon its voir dire ancl
a jury selected and sworn to try the case, counsel for the defense objecting to the seating of Juryman· Thompson, on the
ground that said juryman in response to questions stated ~hat
he had formed an opinion concerning the case which it would
take evidence to change or remove. The objection was overruled? and exception noted.
PROCEEDINGS.
Mr. Alexander:
whether the record
the record I wish to
on the ground that
fences.

If your Honor pleases, I do not kno'v
shows it or not, but for the purpose of
r.enew my motion to quash the indictment
the indictment charges two ·separate of-

I
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The Court: At the former term of court counsel
page 9 ~ did not demur to the indictment. I do not know
what the record shows.
Mr. Alexander: That is. true. But for the purposes of the
record, I now move to quash the indictment.
The Court: That motion should have been made before
the swearing of the jury.
Mr. Alexander : If your Honor will recall the motion was
formally made at the last term of Court, and your Honor
asked me if I had authorities on the subject, and I said I was
relying on the general proposition of law that two separate offenses cannot be charged on the same indictment. I understood at the time that you overruled the motion.
The Court: I did not undertake to pass on it. It was done
in a more or less informal way. This morning when you permitted the questioning of the jury to go on I thought you
had waived it. The record does not show any demurrer or
motion to auash.
.
Mr. Alexander: Your Honor, I think the record should
show that at the last term the motion was made.
The Court: If the Commonwealth's Attorney does not object we will let the record sho'v that that motion was made
before the questioning of the jury.
Mr. Connor: If your Honor please, I don't know. I .want
to try this case. If these gentlemen want two trials, it is up
to them.
Mr. Alexander: This is a motion to. quash the indictment.
J\.Ir. Connor:. If your Honor please, I never understood
there was a motion to quash the indictment, except informally,
as yo~& Honor said. It is my recollection it came up informally and ~{r. Alexander indica ted that he would file a demurrer
to the indictment.
The Court: That is the way I understood it.
page 10 ~ Mr. Connor: But he neve'r did file that demurrer,
·
and I asked him if he had investigated the authorities and told him I had given the matter considerable thoughL
before formulating the indi~tment. Now, he comes in here
for the first time with a motion to quash the indict:tnent, after
the jurors are sworn.
The Court: He is asking no'v .to have the record show that
the motion was made prior to the swearing of the jury.
~fr. Connor: I do not feel that I can do that consistently,
your Honor.
Mr. Alexander: If the Court "ill certify that fact.
The Court: I will do that.
Mr. Alexander: That it was made at the former trial.
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Mr. Connor: No; that he indicated he would do it.

The jury was thereupon charged upon the first county.
Upon a sustained objection on the part of the defense, the
charging upon the second count was omitted.
The witnesses were thereupon excluded, upon motion of
the defense.
Whereupon,
WILLIAM BERKLEY BEAVERS
was called as a witness on behalf of the Commonwealth, and
.having been first duly sworn, testified as follows:
DIRECT EXAl'IINATION.
By Mr. Connor:
Q. What is your full name?
A. William Berkley Beavers.
Q. How old are you Y
A. Forty~seven.
Q. Where do you live?
.
A. Yellow School House, near Bluemont.
Q. About how far from Bluemont?
page 11 ~ A. About two miles.
Q. In what direction~
A. West from me, it may be a little northwest; but you
might say west.
Q. Married man?
A. Yes, sir.
Q. Of whom does your family consist?
A. Wife and three children.
Q. What is your occupation Y
A. Farming.
Q. Are you a renter f
A. No, sir; own my farm.
~ How long have you lived in the neighborhood of Yellow School House and Bluemont Y
A. Forty-seven years.
·
Q. How long have you known the defendant, George
Pflasterl
A. Ever since we were boys old enough to know anybody.
Q. Did you ever have any trouble with him 1
A. No, sir; I never had no trouble with him before.
Q. Before the 4th day of· August Y

I
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A. Never did before.
Q. What was going on at Bluemont on the 4th day of August?
·
A. It was election day.
Q. Election day. Where did you go the first place, after
you left home on the 4th day of August?
A. On the 4th day of August, in the morning, I left home
about half past six o'clock, I think it was, and took Mr. Reed
out to Unison; we went by Cliff ·Simpson's, and I said, ''Cliff,
come on and ride out with me", I said. "I have to go out and .
-get Mr. J obn liummer and take him to the polls
page 12 } to vote. He asked me on account Milton won't vote
·
and he has never registered and won't vote unless
somebody comes and pushes him out.'' ·
Mr. Alex·ander: That is all inadmissible.
The Court: Yes.

By Mr. Connor:
Q. No; you needn't tell what they said. Where did you
go?
A. Went to Unison to take some parties to vote them.
Q. Who were the parties 1
A. Jim Reed, Cliff Simpson, Milton Hummer and John
Hummer.
Q. Which John Hummer is that?
A. The one they call Silcott John-John T.
Q. Is he the little one, the little John, the small John?
A. He is the littlest of the two, but they call him ''Tall
John''.
Q. Is Mr. Simpson a neighbor of yours?
A. Yes, sir; joins farms.
Q. His fa'Jn adjoins y9ur farm?
A. Yes, sir.
Q. What district does he live in Y
A. He lives in Mercer.
Q. Where is his voting place Y
A. Bluemont. ·
Q.. What time did you get to Bluemont that day?
A. Around nine o'clock, I would say.
Q. When was the first time you saw George Pflas.ter that
day?
A. Around about ten o'clock, I would say-something like
that. I can't say exactly what time it was.
Q. It has been stated here that you tried to pick a fuss
with him.
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A. Never tried; tried to keep away from a fuss all day
long, with him.
Q. Did you come in contact with him in the
page 13 ~ morning, and was anything about politics Y
A. No, indeed; only he accused me I didn't have
sense enough to vote.
Q. When did he tell you that Y
A. In the morning. Ife said, ''By God, you promised me.
to vote for Knapp. You ain't got sense enough for that.
Q. In the morning?
A. Yes, sir.
·Q. Did you see him again after that¥
A. I saw him along in the evening and he tantalized me.
He tantalized me every time I would see him, and I walked
on away from him.
Q. How many times did you come in contact with him. that ·
day, election day?
A. I couldn't hardly tell, !Ir.. Connor, I saw him, and then
we had a skirmish. That was around four o'clock-four, five
o'clock, something like that-between four and five.
Q. You had a skirmish. Tell the jury .how that skirmish
was brought about, and how it happened.
·
A. Well, I took Mr. Simpson with me that morning. I
took those voters out to Unison. When I went' back to Bluemont, 1\Ir. Simpson--when I got hack from Unison. I am a
little· al1ead of ·my story. When I got out to his place l\Ir.
Simpson got out and went home, and I went on to Bhiemont about my o'vn business, to Bluemont to vote, and after
while I saw Mr. Simpson in town. Well, nothing was said
about it. I don't kno'v as I ever said much to him, or anything about it. But along in the evening sometime,. Mr. Pflaster got after 1\Ir. Simpson. He said that I said I had bought
:Mr. Simpson's vote for two drinks of whisky, and he got
after Cliff ~Simpson to pick a fuss with me. Cliff came down
and asked me, and said, "Burke"-that~s what he
page 14:~ always calls me. He said, "Pflaster says that
you said you bought my vote for two drinks od
whisky". I said, "Every word of it is a lie; I never did,
Cliff". And at the same time George Pflaster said "You 'r~
a God damn liar!" and struck me in the mouth.
Q. S'truck you in the mouth?
A. Yes, sir; and when he struck me in the mouth we clinched.
and he kind of knocked me back, pushed me back, and hit
me or something or other, and I raised with a small rock
·about the size of or smaller than _a guinea egg, and I hit Mr.
Pflaster. Then we clinched again and he got on top of m~
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and he was hammering me right smart down in the road, and
some of them pulled him off. Then Mr. Cochran took Mr.
Pflaster up the road and I went on home and did my night
·work. I milked six cows, fed my hogs, changed my clothes,
ate my supper, and there was a little show in town.
Q. Where was that show'
.A. On the south side of the turnpike on Mr. Pflaster's land.
Q. What way was there forth~ people to get to oo from
·
the showY
.A. No way at all.
Q. What do you mean, no wayY
A. No way, only down this road coming from the pike over
to these lots.
Q. But the jury don't know anything about that pike yet.
I will ask you something about the location. You say yon
live about two miles from Bluemont Y
A. Yes, sir.
·
Q. In what county if Bluemont Y
A. What county?
Q. Yes .
.A. In Loudoun County.
Q.. How is it .built? What is the main street
page 15· ~ called Y
.A. I would call the turnpike the main street.
Q. What direction does the turnpike run Y
A. The turnpike run-well, it is near east and west, I
would judge. It is so near.you would have to call it the east
·
and west turnpike wher,e· it goes through.
Q. Is there such a building in the town of Bluemont known
as the Pfla.ster Building or the Pflaster garage Y
.A. Pfiaster garage, or hall, or something of that kind.
Q. Describe that building to these gentlemen.
.A. Well, IQ. On what side of this turnpike is it located Y
A. On the south side of the turnpike.
·
Q. Is it a frame building, or brick?
A. Well,- it is stone. It is stone one story and it is frame
the next story.
Q. What is the width of it, £acing the pike Y
.
A. Oh, I would say it is thirty, forty feet-between thirty
and forty-I don't know.
·
Q. You never measured it?
A. No, I never measured it.
Q. Which was does it extend. Y
A. Well, it extends south from the turnpike. It sets endways to the turnpike; the long side goes down this road, goes
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back where the show was. The show was back on Pflaster 's
lot; and Pflaster's lot is that piece of road running south from
the turnpike.
Q. How do you get into the main part of the garage Y
A. You have· got to go in this lane.
Q. From where?
A. From the turnpike-that is, going south to these lots.
Q. What kind of a road did the public have to get to and
·from the show that night 7
page 16 r A. That is the only road there is to get in there.
Q,. Which is1
A. The road going from the pike, south, down by this garn~~ilili~

·
Q. Along the lengthwise of this garage Y
A. Yes.
Q. Where were you when this first unpleasantness between
you a.nd Mr. Pfiaster occured?
A. Right-that evening? We were right in front of the
postoffice 7
Q. In front of the postoffice?
A. The postoffi·ce at Iden's store, or right there at the
corner.
Q. How far from the garage?
A. Which garage Y
Q. Pfiaster 's garage.
A. I would say two or three hundred yards,-a couple of
hundred yards.
.
Q. With reference to Pflaster's garage, on which side of
the road-on the same side or the opposite Y
A. On the opposite side of the road.
Ql. Well, now, you were at the point where you had eaten
your supperA. I. had et my supper, changed my clothes and took the
old man back with me to Bluemont.
Q. What old manY
A. Mr. 'Vright.
Q. What Mr. Wright?
A. Old man Johnnie Wright. He has been working for me
ten or twelve years.
·
Q. Your employe Y
page 17 r A. My hand.
.
Q. ·He went with you that night to Bluemont Y
A. :rvrr. Wright, yes.
Q. Did he go to the show? ·A. No, he stayed on I den's porch.
Q. Who went to the show with you Y
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A. Nobody at all.
Q. You drove out there in the car by yourself?
A. I drove out by myself.
Q. How long did you stay at the showY
A. I was out there-Oh, from a half to an hour. I don't
know how long I was out there.
Q. What time did you leave the show!
A. It was about ten o'clock.
Q. About ten o'clock when you left the show?
A. Something like that.
Q. Did you walk from the town out to the show ground Y
A. I went out i~ my car.
Q. Ho'v did you drive Y
.
A. Over this road going from the pike south to the show
ground.
Q. How did you come back Y
A. I came back in the car, and just as I got-I saw John
Hummer, Silcott John, as I call him, John T. I said, "Come
on, John. Yo11: came up here this morning: you always w.alk
everywhere. Come on, ride down as far as home". He said,
"All right". He got in the car, and then we saw the other
John, and I said, "Come on, John with us", or maybe John
said it, and we left the show ground the first out of there.
I was tired and wanted to get home, and just as I got opposite
to this garage building, or soft drink place-soft drinks on,
that corner-one of the Hummer boys saw Mr.
page 18 } ·Jim Osbourne come across the way and he said,
"Burke, we can find out the particulars now, about
the election". I ~as going up to the telephone office right
across to find out before I went home, but I saw Mr. Osbourne
and said, ' 'Jim'', I said, ''How did the election goY'' He
said, "it went about forty, thirty-five or forty thousand for
Bird in the state. Knapp carried Loudoun County." He
said, "But the funniest thing about it, down here-" and he
pointed down this way. And about that time Mr. Pflaster
ran up behind. I didn't see him at all. We was there a few
minutes before I say him. He said, ''Damn it; you hit me
with a rock, I am going to kill you'', and he whaled away
with a rock. I was sitting at tge automobile wheel, the car·
was still running.
Q. The car or the engine Y
A. The engine was running. .
·Q. Was the car?
A. The car was standing still and the engine was running.
He whaled away with a rock pretty near as big as my dou'9le
fists. It is out here in the automobile now. And he three
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it at me. If he hadn't made a noise, I reckon he would of
got me, but he made some noise, some threat, and I was sitting in the car this (indicating) way and I dodged over in
the car. I had a coat on, and it hit me in that shoulder, went
up here (indicating) and cut my head and it knocked me out.
I didn't know anything for a while. I don't know what became of the Hummer boys. I didn't know. So after I com1..1
to my senses, I rolled the car on down the road to opposite
Mr. Iden 's store. I looked around and said, "well, where
is the Hummer boys. They surely want to ride home'', and
I heard a shot. I came to my senses then, I heard shooting,
so I stopped. the car, got out of the ca.r and went on back up
the -pike~
Q. Which _way did you got
A. I crossed over and went on up on !den's
page 19 ~ walk. .
Q. Is that on the same sidef
A. The north side.
Q. Is that on the same side as the Pfiaster garage Y
A. No, sir, on· the opposite side.· I went up on there and
·before I got there, I got shot a little while before I got to the
cross roads in the pike. I was on the opposite side of the
road on the lower corner, on the northeast corner of the road
that goes across there.
Q. ·What road are you talking about?
A. I am talldng about the .road where it crosses; it goes up
to the telephone office.
Q. What road is thatY
.
A. That is the road that comes from the telephone office,
south of the garage. It crosses back there.
Q. Is it a continuation of this same land or roadway that
crosses from these lots out there, by the garage and goes
·across the road Y
A. Goes across·the road.
Q. Goes across the road and then up by the telephone officeY
A .. To the telephone office.
Q. Is that the idea T
A. Yes, sir.
.
Q. That is the corner up there, that goes across on tllu
north side of the road T
· A. Yes, sir.
Q. On the opposite side from the garage Y
A. Yes, sir.
Q. All right, now, go ahead.
A. Why, I went back up there and I got shot. I must have ,
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got two or three licks of them. Because I think he shmd four
times after I got there. That is all I heard. I
page 20 l didn't he~r the first' shooting, because I was
knocked out.
Q. What do you mean by knocked out?
.A. I didn't know ·nothing. I was senseless, I suppose. I
came to.
Q. What was it knocked you unconscious t
.A. That rock that hit me in the head.
Q. Who threw that rockY
A. George Pflaster threw it.
Q. Did you see him?
A. Yes, sir; I saw him throw it.
Q. What were you doing at the time he three that rock and
struck you?
A. I .was talking to Mr. Osbourne.
Q. What position were you in?
A. I was sitting at the wheel, just so (indicating).
Q. What kind of a wheel¥ On the ground Y
A. No, sir. 1 was silting in the automobile, at the steering wheel, kind of leaning over.
Q. Both arms on the steering wheel?
.A. Kind of leaning over, just so (indicating) .
Q. Did you have any arms on you that night?
A. Not a thing, no.
Q. Did you make any threat against George Pflaster f
A. No, sir. •
Q. And you ·say you heard shooting, how many times?
A. I got shot-I heard it four times.
Q. .And how many times were you shot Y
A. I got shot twice.
Q. Show the jury where you were shot.
A. Well, .in going up the street, I was going up this (in. dicating) 'vay, and I -got it in this leg, and up in
page 21 ~ here· (indicating) and then when I went and kind
of made a turn there at the corner, I got it in
this arm, and in here (indicating). Here -is one in here yet;
right in that eyebrow (right).
Q. You have got one up there yet f
A. Yes, that Dr. Simpson missed when I got shot; and
after got shot I got sick.
Q. Sick¥ How?
·
A. Well, by Gosh! It made me sick all over. It stung
and burned.
Q. Did it make you sick at the stomach f
A. Yes, it made ine sick at the stomach.

'I
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Q. What did you do after you got shot Y
A. Well, I went .on back down the road, and Mr. Wright
was there and I told Mr. Wright·
Q. Never mind what you told lVIr. Wright, what did you
doY
A. I went on back.
Q. Back where?
A. N ack towards the car after I got shot
Q. Where did you leave the carY
A. I had left my car about opposite the Iden 's store.
Q. About how far is that from the Pflaster garage Y .
A. I would say a couple of hundred yards ; a hundred and
fifty yards anyhow. I can't tell. It is out of whooting di:.;.,
tance.
Q. When you came to-as I understand, when you got
struck with the stone, you came to in your car. Where was
it Y Out on this Turnpike, or· in this land f
A. It was just about ready to turn.
Q. R-eady to turn, what do you mean 1
A. Towards home, towards east.
Q. Where ·would the front wheels of the car be with reference to the edge of the turnpike 7
A. Where would the front wheels be?
page 22 ~ Q. Of your car.
A. Just about opposite the turnpike that runs
north-I mean to say, east and west. ·
Q. Opposite, you mean. Of course, it would be at right
angles, but where was it with reference to the turnpike. Had
you struck the turnpike at that time, when you stopped there
to ask 1\fr. Osbourne about the election returns?
A. I think I was just about ready to turn.
Q. At the mouth of the turn Y
A. I had not turned, but was ready to turn.
Q. Ready to turn your car across the road 1
A. To go east.
Q. After you were struck with the stone and came to your
·senses-sort of came to your senses-you moved your car on
downA. Down the road.
Q. Had the engine stopped running that you know of Y
A. I couldn't say.
Q. You don't remember Y
A. I don't remember. I don't know.
Q. Did you stop your engine when you stopped your car
there, when you say Mr. Osbourne Y
A. No, I didn't.
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Q. You went down a hundred and fifty yards, on which side
of the pike ¥
·
A. I went down on the right hand side of the pike, where
you run across, but I came back on the left side of the pike, on
the sidewalk.
Q. You got out of the car and crossed the road 7
A. Crossed the road. There is where I got shot.
Q. Did you see who it was shot you?
A. No, I didn't.
page 23 ~ Q. You couldn't swear whether of not George
Pflaster shot you t
A. I saw George Pflaster with a shot gun.
Q. Saw him with a shot gun Y
A. Yes, and I saw him shooting a couple of .times.
Q. Did you have any arms with you when you were walking up that sidewalk?
A. No, sir; I didn't have no arm of any kind.
Q. Did you make any attempt to strike or hit George
Pflaster7
A. No, sir.
Mr. Connor:. The witness is with you, gentlemen.
'

CROSS EXAMINATION.

I
I
\

\
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By Mr. Alexander:
Q. You don't mean to say you didn't throw rocks at Ptlaster tha.t night?
A. I never threw a rock that night.
Q. Do you mean to say you were not there ready to throw
•
a rock at Aleck Lunsford Y
A. I never had any rock when I went up the pike.
Q. Was Aleck Lunsford there Y
A. I saw Aleck Lunsford in the road, rolling around like a
hog.
Q. Didn't you get a rock and stand over Aleck Lunsford
and say ''Yon son of a bitch, I ought to have brained you long
ago and I'm going to do it now"?
A. No, sir.
Q. Yon deny that, do you Y
A. Yes, sir.
Q. Didn't you make threasts against PflasterY
A. No, sir; I never did.
·
Q. You were over there at the show ground that
page 24 ~ night?
A. Yes, sir.

-------------
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Q. You were there f
A. Yes, sir.
Q. At the show g1:ounds f
Yes, sir. · ·
Q. In your car f ·
A. Inside and out both.
Q. Weren't you sitting fn the car 7
A. I was waiting for Mr. Hummer to come back when I
was in the car.
Q. Do you remember seeing Mr. Manuel over there!
A. N~, I didn't see Mr. ~Ianuel.
Q. Didn't you give Mr. Manuel a drink?
A. No, sir; I didn't.
Q. Do you remember seeing Charlie Mercer!
A. No, sir.Q. Didn't you give Charlie 1\tiercer a drink t
A. I might have seen him thereQ. Didn't you give him a drink f
A. No, I didn't give him any, because I didn't have any.
Q. Didn't you have a half gallon of whiskey in your cart
A. No, sir.
Q. Did you see Jess Tomlin. over there t
A. Yes, sir.
,
Q. You gave him a drink, didn't you 1
A. No, sirree, because I didn't have any, I tell you.
Q. Didn't have any that dayY
_ A. I had a couple of drinks that morning.
Q. Weern't you drunk?
· A. No, sirree, I wasn't drunk.
Q. Do you remember seeing Charlie Barton and
·
page 25 ~ Ralph BroWR f
A. Yes, sir.
Q. You took them out and have them a drink?
A. I took them out so that they could get a drink of 'vhiskey, and then I came back and met ~Ir. Bob Cochran and Mr.
P.flaster and they accr-used me of having whiskey in my car.,
and I said, ''S'earch my car''.
·
Q. You has already hidden it?
A. No, sir.
Q. Didn't you take an old empty bottle and put it in the
stable there Y
A. No, sir.
Q. Didn't Charlie Barton and Ralph Brown go with you
when you did it!
A. No, sir.
Q. You deny thatf

-----------~

-

George E. Pflaster v. Commonwealth.

33

A. Yes, sir.
Q. As a matter of fact, Mr. Beavers, you came out there
drunk that morning?
A. No, sirree.
·
Q. You saw Charlie Barton and Ralph Brown that morn'ingY
A. Yes, sir.
.
Q. They were in a position to say whether you were drunk
that.morningY
A. Yes, sir.
Q. You are willing to leave it to them Y
A. Well, I wasn't drunk. I will leave it to myself about
that.
Q. You. saw George Pflaster pretty soon after getting there?
. A. Well, I can't say about that. I saw George Pflaster so
much around town, I couldn't say.
Q. Well, you boned l1im for a bet, didn't you?
A. Well, I think there was something said about
·
page 26 } a bet.
Q. And he told you he 'vasn 't interested ; he
didn't vote Y
·
A. Well, he didn't have any vote. .

Mr. Connor: Didn't have any vote Y
Mr. Alexander: Mr. Connor, the witness is testifying. We
don't want any assistance from you.
The Court: There will be no comment on the testimony.
By Mr. Alexander:
Q. You talked about the election to Pflaster, didn't you?
A. I think maybe I did, a little bit.
Q. You commenced ragging him· pretty soon after you got
there?
A. No, sir.
Q. Didn't you tell him that he was opposing Bird because
Bird's father ran him out of Winchester?
A. I think I did. After he got at me, IQ. And you told himMr. Connor : One minute. Let him finish."
The Witness : He came at me and said I didn't have any
rights there and was crazy, and there was several around
there. I said "I am sorry, }.ir. Pflaster, you haven't got no
vote. And I expect you would vote for Mr. Bird, if Mr. Byrd's
father hadn't kicked you out of Winchester.''

----------
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Q. And that 'vas the time you said you voted a Knapp
man for two drinks of whiskey?
.
A. I never said that.
Q. You didn't say that?
A. No, sir.
Q. Didn't you say that in the presence of Charlie Barton
and Ralph Brown 1
•
A. No, sir.
Q. You deny that, do you?
page 27 ~ A. Yes, sir.
Q. It is a fact, isn't it, that Simpson did come
down to see you about it Y
A. Simpson?
Q. Cliff Simpson.
A. Come down where to see me?
Q. Came doWn to !den's store.
A. Yes, he came down there.
Q. And tackled you about saying this about him?
A. Yes, but Mr. Pfiaster dogged him to, I guess.
Q. But he came?
A. Yes, he came.
Q. You told him to go get Pflaster ~
A. No, sir; I never told him to get nobody.
Q. You didn't tell him to go up and get Pfiaster and bring
him down there Y
A. No.
.
Q. You deny that, do you Y
A. Yes.
Q. As a matter of fact, didn't he bring Pflaster down there?
A. I think Pfiaster. was there. I don't think he had to
come with him.
Q. Didn't you ask Pfiaster if he had made a statement
like that to Simpson?
A. No, sir; I don't think so.
Q. Didn't Pflaster say that he had?
A. 1 don't remember that.
Q.. And then didn't you say, "You are a God damn liar, if
you say so''?
A. Mr. Pflaster called me a God damn liar then and hit
me..
Q. Didn't you call P:flaster a God damn liar Y
page 28 ~ A. I don't think I did.
Q. How many people got on Pflaster there that
day? You hit him with a rock, didn't you?
A. I hit him with a gravel. It wasn't a rock.
Q. What kind.of a rock was it?
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A. A rock is big enough to do some damage; a gravel is
small.
·
Q. How small 7
A. About so (indicating) small.
Q. You did hit him with a rock7
A. W~th a gravel.
Q. Did you hit him with anything?
A. I hit him with a gravel.
Q. Gravel about that (indicating) big around. What kind
was it?
A. ·One of those crushed rocks there in the pikes.
Q. Did you hit him with anything else!
A. No, sir.
Q. You were separated-!
A. Who?
Q. Yon and Pflaster.
A. Yes.
Q. Didn't Raymond Jacobs and Ray Fields and Aleck Lunsford come and pull you off of Pflaster 7
A. Pull me off of Pflaster 7
Q. Yes, you and your crowd?
A. Pflaster was on me in the pike.
Q. I am talking about before that, when you had him up
against that locust tree. How many of you were on him Y
A. There wasn't no body on him at all.
Q. Nobody but you'
A. He was one me.
page 29 } Q. He was on you and no body was on him 7
A. There was a cro,vd there pulling each way
trying to separate us.
Q. And you were the only man fightin5 with Pilaster'?
.A.. I was trying to get away from him.
Q. You were the only man Pflas.ter was trying to hold?
A. I was the only man he wanted to kill or knocak out.
Q. There wasn't anybody else there fighting with you, was
there?
A. No, I can't say there was a soul there fighting except
Pflaster and I.
Q. Are you willing to stand on that? After you \Vere separated you went over and sat down on the sidewalk, didn't
youY
·
A. Separated Y
Q. After you were rescued, then; to have it yonr way.
A. I went right on and got home as soon a§l they separated·
us.
Q. Didn't you go over and sit on the sid~\valkf
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·A. I might have sat there a second or two.·
Q. Didn't you have a rock in each hand?
A. No, sir.
Q. Didn't somebody say-Aleck Lunsford, Jacobs or Patterson-you know them allY
A. I am acquainted with them.
Q. Didn't they say, ''Put your rocks down and fight it out,''
and the rest of them said so .
.A. I don't remember.
Q. Didn't you and P:flaster go ·out in the road and clinch 7.
A. No, George grabbed me-Mr. Pflaster grabbed me, and
we tussled down the road and he throwed me and he had me
down and hammered me like thunder.
·
Q. You are willing to say he hit you while you
page 30 ~ were down 7
A. Yes.
Q. What did he hit you with?
A. With his fists and a rock and everythiug else. I didn't
have time to look at it.
Q. But you had time to holler ''Enough'' Y
A. I don't know whether I hollered "Enough". Some or
the boys pulled ·him off, I reckon.
Q. Don't you recollect that Y
A. No, sir.
Q. Do you recall when you got up 1
A. No, sir.
.
Q. You don't recall having a rock in each hand when you
got up and trying to hit him with a rock?
A. No, sir.
Q. Don't you know somebody grabbed you there to try to
prevent you from hitting him with a rockY
A. N1o, I don't.
Q.. You stayed down there Y
.
A. No, I didn't; I came on up with my car.
Q. You say John Hummer following Mr. Pflaster np the
road?
A. No.
Q. Didn't you hear Bob CochranA. I heard Mr. Cochran and Hummer have an argument
on the ~teps that goes np to the postoffice.
Q. What were they arguing about?
.
A. Something or other that Mr. Hummer said something
to Mr. Cochran. ~{r. Cochran sai¢1. something about going
back down the road, and Mr. Hummer said he reckoned the
road was free if anybody wanted to go up.
Q. Why did he want to go up the road'
'

I

I
I
I
I
I

)

George E. Pflaster

v. Commonwealth.

37

A. I don't know anything about that.
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Q. That was the last of that until that night,
page 31 ~ wasn't it Y
A. I got in the car and went home then.
Q. Then you came back up to the showY
·
A. Yes, sir.
Q. Then there yas nothing more happened between you
and Mr. Pflaster. Do you recall seeing Aleck Lunsford before you went home, just about duskY
A. I think I saw Mr. Lunsford. I wouldn't be positive
·
about that.
Q. Wbat time was that?
A. It was along between four and five o'clock, I think.
Q. You came back up there about when, dusk~
A. No, I didn't come back until getting pretty near dark.
I had six cows to milk and hogs.
Q. You came back up there along about dark. Do you remember seeing Aleck Lunsford then~
.A. No.
Q. Don't remember having a talk with him 7
A. No, I don't remember having a 'talk.
Q. Do you remember seeing young Starkey? Do you remember seeing him Y
A. No, I don't remember seeing him at all.
Q. Do you remember telling Lunsford you were going to
fix Pflaster before you left that night?
A. I never told him that. I don't think Lunsford and I
said anything to each other at all.
Q. Did you tell Fred Starkey that?
A. No. sirree.
Q. Did you tell Jess Tomlin that Y
A. No, sir.
Q. And did you tell Mercer thatY
A. No, sirree.
page 32 } Q. Did you tell anybody that~
A. No, sirree.
Q. Mr. Beavers, were you down there at the postoffice that
nitrht after you got back up there along about dusk.
A. Down at the postoffice ~
Q. Yes, down where the hitching ra.ck is hy I den's storeY
A. It was about dark when I got up to Bluemont that
ni~ht. I was not there at dusk..
Q. Didn't you stop there that night?
.
A. I can't sav. I come to Bluemont three or four times a.
'veek, I can't tell you where I stop every time. ·

38

Supreme Court of ·Appeals of Virginia•

. Q. Did you see Mr. Starkey that night?
A. He is nothiny but a boy. If I would be there a half
dozen times a week I wouldn't notice him.
Q. You would notice him if you made a statement like
this.-'' I am going to get that God damn son of a bitch before
I leave"?
A. I never made any such threat.
Q. Where did you leave this fellow Wright at Y
A. He got out where I stopped the car?
.
Q. You don't remember where that was~
A.. I can't say. I wouldn't want to say whether it was in
front of Iden 's or some other place.
Q. As a matter of fact, you were pretty drunk, weren't
you, all day ~
A. I wasn't drunk.
Q. Do you recall how many drinks you had~
A. I think maybe I took two all day long.
Q. Anybody that says you were drunk, then, is mistaken?
A. Yes, sir.
Q. You had an accident that day, didn't you?
A. What was it?
page 33 ~ Q. An automobile accident.
A. No, sir.
Q. Didn't you ru1i into John Sherman's carY
A. Oh, John ran up behind me~ and I went to turn and I
backed and the fenders just touched.
Q. You began to back without looking around behingY
A. Yes.
Q. You don't do that ordinarily f
A. No, I judge I don't, but I did do it, and the brakes stuck
or something. :Nir. She:rman will tell you it didn't hurt his
car. I asked him, "John, did it hurt your car?" He said,
"No, just pull the fender out and you can't tell anything
about it". It just barely touched him.
Q. Who was with you, Charlie Barton~
A. I couldn't tell you. I think maybe he was. I don't
know, though.
Q. After you were shot, as yon say, you went homeY
A. Yes, sir, I went home, took old Mr. Wright home and
then came here to Leesburg that night.
Q. Didn't you stop before you went homeY
A. What?
.
Q. Didn't you stop before you went homeY
A. No, sir.
Q. Didn't you pull down in front of Raymond Jacobs'
house?
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A. No, sirree.
Q. You know where he lives Y
A. I know where he lived, in front of Mr. Pflaster's house.
He lived in Mr. Pflaster ~s house at that time.
Q. Didn't you stop down there and take another drink Y
A. No, sirree.
Q. Didn't you stop down there and take off your
page 34 ~ clothese in front of the automobile lightY
A. Some of them down there said, ''A~~ you
shot very bad. I said, "I don't know had bad I am shot".
So I let my pants down to see how much I was shot in the
legs.
Q. Right in front of Raymond Jacobs' houseY
A. No, right in front of Iden 's store.
Q. Right in the village of Bluemont~
A. Yes.
·
Q. You wouldn't have done that if you had been soberY .
A. I don't know whether I would or not. I wamted to see
what damage was done.
·
Q. You 'vent on down to Dr. Simpson's house that nightY
A. Yes, sir.
Q. How big were t:(lese shots Y
A. Very small shot, bird shot, I guess.
Q. Number ten Y
A. I don't kno'v a thing about shot. I never hunted a day
in my life.
Q. You weren't much hurt, were you Y
A. I couldn't use my arm for about two weeks.
Q. You drove a car the next day. Y
A. No, sir; I did not.
Q. You rode around in it Y
A. What~
Q. You rode around in a car the next day~
A. Oh, I might of rode around, but I couldn't get that
arm up to my shoulder for about two weeks.
Q. Did you come down to Leesburg the next day. ·
A. I had somebody drive that car down, though.
Q. You 'vent to Gurley Rudders?
·
A. No, sir.
Q. You deny that you went to Gurly Rudders?
page 35 r A. Yes.
Q. Then if John Hummer says you wereA. I wasn't with John Hummer.
Q.. Who were you with, darl Meff?
A. When I went the next day?
Q. Yes.
·

\
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A. Silcott John Hummer was with me.
Q. Who is Silcott John HummerY
A. John T·.; and Noble Smallwood.
Q. Was Carl Neff with you Y
A. No, sir; Carl Neff was with me that night.
Q. Well, you stopped at Gurley Rudders that night f
~~A. No, sir.
Q: Sure of that ~ .
A. Yes, sir, I think I am sure about it.
Q. You are willing to stand on that, are you~
A. Yes, sir.
Q. When you first saw Pflaster in Bluemont you offered
him a drink, didn't you Y
. A. No, sir.
Q. You remember asking him about making a bet on the
election?
·
A. Yes, sir.
Q. Didn't you offer him a drink then?
A. No, sir. I didn't have any up thereY
Q. You didn't have any up there?
A. No, sir.
Q. And you didn't give Mr. Ralph Brown a drinkf
.A. No, sir.
·The Court: He has answered that question.
Mr. Alexander: I did not understand that. he
page 36 ~ had.
The Witness: I remember Mr. Ralph Brown
getting a drink.
.
The Court : He has denied giving anybody a drink. "'\\ ·e
will recess at this time.
(Whereupon at 1 :00 o'clock p. m. a recess was taken until
2:00 o'clock p. m., the jury. being cautioned by the Court
not to discuss the case among themselves nor with others
in the ·meantime.)
· AFTER RECESS.
The trial was resumed at 2:00 o'clock p. m. pursuant to
recess.
WILLIAM BERI{LEY BEAVERS,
the witness on the stand at the time of recess, resumed the
stand and testified further as follows:
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EXA~IINATION.

Bv Mr. Alexander:
..Q. Mr. Beavers, you .say when you left home that morning, the 4th of August, that you went by Simpson's house
and took him to vote?
A.· Yes, sir.
Q. And you went from t4ere to Silcott John Hummer's r
A. Yes, sir.
· Q·. D~dn't you get l~quor a.t Hummer's ~
A. You testified on your direct examination that when you
stopped your car there in Pflaster's alley that night that
Pflaster came up behind you.
A. Yes, sir.
Q. Where did he come from~
A~ He came from out of that side door there. There was
an automobile or two standing along there. I don't know
where he come from.
Q. And you said you saw him rise up to throw
page 37 ~ a rock1
A. I never saw him. He would have hit me
without me seeing him if he hadn't threatened me when he
thro·wed the rock.
Q. But you sa'v you didn't see him.
A. Yes, I saw him raise his arm and I dodged.
Q. And he was behind you?
A. No, not exactly. Kind of catti-cornered.
Q. And yon saw him throw?
A. No, I fell over.
Q. Did you fall forward?
A. No, I fell sideways on the seat. There 'vas nobody
opposite me, beside me.
Q. Didn't you say you fell down over the whell?
A. No, I said I turned this (indicating) way and fell this
(indicating) way, and struck on this shoulder, and it glanced
ancl struck me on the head.
Q. At the same time you saw him throw the rock?
A. 'I saw him draw his arm back and I dodged over.
Mr. Alexander : That's all.

RE-DIR.ECT EXAMINATION.

\

Bv lVIr. Connor:
·Q. lVIr. Beavers, can you identify the stone I now hand you 1
1\.. Y e.s, sir; that is the stone that I found in my car, where
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it hit on the door of the opposite side after it rolled off my
head. Here (indicating) is the seat; here (indicating) is the
driver and here (indicating) is where I found it next morning.
Q. W ~ there any stone in your car when you started for
Bluemont that night~ '
A. No, sirree, none.
· Q. To the best of your knowledge where did that stone come
. from7
A. It came from up around Bluemont, 1 reckon.
page 38 ~ Q. How did it get in your car 7
A. Pflaster throwed it in there.
Q. To the best of your knowledge are you willing to tell
this jury that that was the .stone with which he struck you 7
A. Yes, sir.
Mr. Connor: The stone is in evidence, if your Honor pleases.

By Mr. Connor:
Q. Did you go to the doctor that night Y
A. Yes, sir.
Q. What Doctor.
A. Dr. Simpson.
Q. Did he pick any shot out of you Y
A. Yes, sir.
Q. I neglected to ask you how many shot you think were
in your body and head 7
A. Well, I think the doctor took out about ten. There
\vas a whole lot of them just under the skin that rubbed
out, just barely made a mark. I suppose maybe at least
twenty shot hit me.
Q. And buries in your body Y
A. Yes, sir, some of them went in pretty deep.
Mr. Connor: That's all.
RE-CROSS EXAMINATION.

Bv ~fr. Alexander:
·Q. This is flint stone, isn't it?
A. Yes, sir.
Q. You say that stone fell down behind you?
·A. No, sir.
Q. Behind you on the sea.t, or was it right by you on the
seat7
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A. It fell down between the seat, and I found it right back
of the seat, right here (indicating).
page 39 ~ Q. On the floor?
A. On the floor of the automobile.
Q. You found it the next day?
A. Next morning.
Q. You drove the car home that night Y
A. No, sir.
Q. You drove the car away from where it was parked Y
A. Yes.
Q. You didn't see it in there then, did you Y
A. No, I didn't have time to look, either. I would of seen
it if I had time to look.
Q. Were you driving a Ford Y
A. No, Chevrolet.
Q. Your foot didn't strick this rock, did it~
A. No, sir.
Q. And you didn't know it was in there until the next morning~

A. Next morning.
(Witness excused.)
Whereupon,
JOHN T. HUMMER,
'vas thereupon called as a witness on behalf of the Commonwealth, and having been first duly sworn, testified as follows:
DIRECT EXAMINATION.

\

\

By Mr. Connor:
·Q. What is your name?
A. John T. Hummer.
Q. Is there another John Hummer around your neighborhood1
A. John W. they call him.
.
Q. How do they distinguish you from John W. Y
A. They call me Silcott John.
Q. Where do you live, Mr. Hummer Y
page 40 ~ A. I live in-well, I would say Bluemont.
Q. What is your occupation 1
A. Well, I can say farming.
Q. Are you a renter? ·
A. No, sir.
Q. Own your own farm~
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A. Yes, sir.
Q. How big a farm~

A. Oh, around 200 acres.
Q. Two hundred acres near Bluemont Y
A. Yes, sir.
Q. Where have you been living most of your life, Mr.
Hummer¥
A. vVell, I reckon I been in Loudoun County .for twentyfive years.
.
Q. With reference to the town of Bluemont, how far have
you been living from there?
A. Well, I reckon-! lived a year in Jefferson County,
stayed there one year. Then I came back to Hillsborough.
and stayed there two years. I have been around Bluemont
ever since.
·
Q~ You have been around and about Bluemont for how
many years, then~
A. Oh, I would say twenty-five years.
Q. How old a man are you~
A. Fifty years old.
Q. Married man f
A. Yes, sir.
Q. Family?
A. Yes, sir.
Q. Of whom does ·your family consist~
A. Well, I got a wife and six children.
Q. How long have you known George E. Pflas·
page 41 ~ ter of Bluemont 1
.
A. I kno,ved him as a l1oy and knowed him ever
since, thirty or thirty-five years, I reckon.
Q. What District do you live in¥
A. Mercer.
Q. ~iercer District?
A. Yes.
Q. Wl1ere is your voting precinct 1 .Are you a citizen and
a voter?
.
A. Yes, sir.
Q. Where is your voting precinct f
A. Unison.
Q. Do you know Mr. 'Villiam Berkley Beavers f
A. Yes, sir.
Q. How far does he live from you?
A. I suppose two miles and a half.
Q. Which direction do you live from Bluemont, in the same
direction Beavers lives, or some other direction~
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A. Well, I would go by Mr. Beavers' house, if I went
straight from Bluemont to get home.
Q. You would go by Mr. Beavers' House. It is in the same
general direction Y
A. Yes, that is my idea.
Q. Did yo~ see Mr. Beavers on the 4th day of August lastY
A. That was election day; yes, sir.
Q. Did you and he travel anywhere together that dayY
A. Yes, sir.
Q. Just tell the jury where it was Y
A. Well, Mr. Beave·rs came by my house on the way to Unison, with Mr. Simpson and Mr. Reed.
Q. What Simpson?
A. Clift'on.
Q. He was in the car with Mr. Beavers?
page 42 ~ A. With Mr. Beavers, and they stepped down
and wanted to know if I wanted to go to the electim~ and I said I did, me and my boy did. I believe they came
in the house and had a seat until I got ready. Then we got
in the car and went to Unison.
Q. Went to Unison? ·
A. And voted. I did.
Q. After you voted in Unison, where did you go then?
A. ·Well, we came back to Bluemont.
Q. With whom?
A. I came as far as ~fr. Simpson's gate with Mr. Beavers.
I got out at the gate and walked down to the gate with
Clifton Simpson and then got in the automobile and rode
to Bluemont with Cliff.
Q. Which direction did Mr. Beavers go 7
A. Toward Bluemont.
Q. Towards his own homeY
A. Yes, sir.
Q. Did you go to Bluemont that day¥
A. Yes, sir.
Q. Who did you go withY
A. Cliff Simpson.
Q. What time did you go to Bluemont Y
A. I would say something- around noon.
Q. Did you see George E. Pflsater there that day?
A. Yes, sir.
Q. Tell the jury about the first time you saw him?
A. The automobile pulled in, I would say, in front of the
postoffice and stopped.
Q. You were standing in front of the postoffice Y
A. And Iden 's store. I can ''t say in front of the postoffice.
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And he stopped the car. I got out of the car and
sat on the running board.
Q. Out of whose car?
A. Clifton Simpson's car I rode in. Then in a few minutes
Mr. Beavers came, and Jim Reed. Jim Reed sat down beside me on the running board of the car, and Mr. Beavers
was leaning against the fender over the front wheel, and
we were in that position talking and George, Mr. Pflaster,
came down and saw Burk-came down right on top of him,
cussing and cussing and calling him everything he could
think of.
Q. What \\1 as Pflaster doing when he first came there?
A. Cussing everything he could think of. He said, "Burk,
it's only been a week or ten days ago when you ana I talked
about the election. You said you wasn't concerned. You
damn son of a bitch, you're rotten people". He said, ''Now,
what's the matter with you"? He said, "You're nothing but
a low son of a bitch anyhow; you're tied to that low son of a
bitch, Cecil, Connor, and he drags you wherever he wants
you".
Q. George Pflaster said that?
A. He told him. Then he went from where he was up on
the cement.
Q. Wl1o did?
A. George Pflaster. About the time it took to take him to
get up there in fro1n of the postoffice he was back on Mr ..Beavers again. He ca.me a second time and he was jawing and .
cussing Burk Beavers and yon and somebody called Carter
Glass. A second after that he went away a.nd I said to
Burke-l had been ·with him and I hate to see ·a man run
over-T said, "Burk, if this was a case of mine, a man
wouldn't come back the second time. I would· tell him the
:first time "I don't believe you got a vote anyhow, and the
reason is that tl1ey kicked you out of Winchester". Then
the second time Burke told him, and he turned
page 44 ~ around and went 'off, and that wound up that part
of it.
Q. When he came back that time what did Beavers say to
him?
A. He said, ''George, you havn 't got no vote; you're to
onery, too low to have a. vote". He asked him how come he
didn't have no vote.
Q. What did he say~
A. This is pretty rough to speak. He· said "Damn you, if
you did have a vote you wouldn't vote for Byrd. The reapage 43
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son yon 're sore at Byrd is that his daddy kicked your damn
ass out of Winchester".
Q. That was after Pfla.ster had come to him 7
A. That was his third trip to Beavers.
Mr. .Alexander: Don't lead the witness.
Mr. Connor: I just wanted to be sure that we had him
right.
By Mr. Connor:
Q. That was about what time of the day, Mr. Hummer?
A. I said around about noon. I think that is the nearest
I could come to it.
Q. When was the next time you saw Mr. Beavers and
Pflaster come in contact with each other?·
A. Well, when this fight taken place?.
Q. When was that fight 7
A. I would say around three o'clock.
Q. In the afternoon 7
A. Yes, sir.
Q. Where was that Y
A. "\Nell, I didn't see this fight when it first started. I
wasn't there. I was up the road further, up towards Mr.
Iden 's store. I heard a racket down that way -and started
down the road.
Q. You say you heard a racket~
A. Yes. Before I ,got there somebody told me George
jumped on Burk Beavers. I went on down to the corner
and walked on the cement. When I got there blood
page 45 ~ was running out of his mouth.
·
Q. Whose mouth?
A. Beavers'. I said-maybe I had no right to do it-I
said, '' Burk, do you want to fight George'' Y Just in those
words. He said, "Yes, by God, I do". I said, "Fight. I am
go to tackle the next man that interferes with you".
Q. Did they get together after you got down there?
A. Yes, George started toward Burk. Burk commenced
backin~ and backed off the cement on in the road.
Q. Backed from whom, Pfla.ster Y
A. Yes, and they got together mighty near on the opposite side of the road going up towards the garage. About the.
time they got together they went down in the road, Burk underneath and George on top of him. I started over, but somebody grabbed me, and I turned to them, and when I got away
they were separated.
Q. Somebody separated them Y
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.A. Yes . .And I got after George-! had nothing to do with
it, wasn't mad at George, and I tried to get him to go away
and behave himself. I did get him to go away amd over.
across the road to the cement.
Q. What do you mean, the cementf
.A. The cement along Iden's store, right in front of the
sidewalk next the plank. He was going along pretty well
and I think he would have went. I don't think there would
have been . any more trouble if it hadn't of been for Bob
Cochran. Mr. Coch-was in front, .Aleck Lunsford and Mr.
Cochran, and Mr. Cochran had· a club in his hand. He out
up that club on me and said "you go back on the road". I
said, ''Mr. Cochran, why should I go back off down the
road~. I haven't done nothing to nobody and I don't want
to fight; all I want to do is to get George to keep from mashing Beavers uo ''. This didn't seem to pacify him, and he
went down over there, and he shaked up that club, and I
thou,qh he was going tp hit me, and I went up to
page 46 ~ Mr. Bob Cochran, and I said "Go on hit me, if you
want to".
.
Q. You told him to go on hit yon f
A; Yes, I told him. He didn't hit me ~
Q. What took place after that Y
A. That was about the wind up.
Q. About whmt time in the day was that f
A. I said right around three o'clock.
Q. In the afternoon 7
A. Yes, sir, as close as I can come to it.
Q. Was anybody hurt in that scuffle that you saw?
A. N o,-well, I don't know "rhether you call it hurt or not.
When he had hold of Beavers, Jim Reed was np on the cement and kicked him aside of the head.
Q. Kicked him along side of the head f Who 7
A. George Pflaster along side the head and cut a little
place there.
·
· Q. And that was Jim ReedY
A. That was Jim Reed, not Beavers.
Q. Was Mr. Pflaster seriously hurt that afternoon!
A. Not to my Imowing.
Q. Was anybody seriously hul't Y
A. No, sir.
Q. Did things quiet down then f
A. It did. I never expected to hear any more of it after
that.
Q. Did you see Beavers after this disturbance around
about three o'clock? That evening what did Beavers doY
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A.. Well, I don't know. Bevers went away from there. I
can't say what time. I don't have any recollection of seeing
Beavers any more until some time after dark, after night.
·
The next tim~ I remember of seeing him is somepage 47 } time in the night.
Q. You think, then, Beavers left Bluemont soon
after this scrap~
A. He said he did, and I think he did.
Q. Where did you go 1
A. I stayed around Bluemont.
Q. And the next time you saw Berkley Beavers was when 7
A. The next time I saw Berkley Beavers, we got together
there in Bluemont, and he said "Let's go over to the show"7
·
.
· Q. Did you go over to the show?
A. Yes, sir.
Q. Where was that showY
A. Back of Bluemont.
Q. How would you get to that show from the main street 7 .
A. Well, I was walking to it, so I turned around by this
garage at George Pfla.ster's lane.
Q. To whom does this garage belong?
A. It is said to be George Pflaster's garage.
Q. It is called Pflaster 's garage f
A. Yes, sir..
·
Q. How far from the pike was the show back of this garag-e? .
A. I don't think it was a half mile-a quarter mile, I would
say.
Q. No further than a quarter of a mileY
A. I would say it was something around that.
Q. How wide is that lane or street that goes by the main
turnpike or main street of the unincorporated town of BluemontY
A. Going into the showground, you mean?
Q. Yes.
A. Well, I would say twenty or thirty feet. I don't know.
I can't .say. Is itn 't a widw road, though.
Q. Let us suppose that this table represents the garage
building, and this edge is the main streetpage 48 ~ ·A. 'rhis (indicating) is the turnpike.
Q. No,v, then, described to the jury how you got
out of the road into this garage building?
A. You mean out of the lane~
Q. No, I mean out of the turnpike.
A. Well, you turn off, and the turnpike runs along parallel with the porch, and you come off the pike on the porch

50

Supreme Court of Appeals of Virginia.

where the barber shop and soft drink place is. If you want
to get to the garage you turn into this lane. The garage is
down there (indicating).
.
Q. Where is the garage' Suppose this is_ rhe building.
This is east and this is west. On which side of this building
is this lane; is it toward the mountain or down below!
A. Away from the mountain. Between the road and the
mountain.
Q. Is there any porch in front of this garage that runs
out to the turnpike?
A. Yes, sir.
Q. With reference to the turnpike, do you have to go up
any steps to get to this concrete porch Y
.
A. I don't think so if you go way back, but if you go in ·
from the lane you have to go up three or four steps.
Q. The lane is on this lower side?
A. Yes.
Q. You mean to say there are some steps leading from the
porch down into the laneY
A. ·Yes, sir.
Q. Right at the front end of the building~
A. Yes, sir.
Q. To the porch Y
A. Yes, sir.
Q. Did they have any show in the town of Bluepage 49 ~ mont that nightf
A. Right back of Bluemont. I reckon they call
it Bluemont.
Q. Do you know on whose ground ·that was?
A. I don't know, but I guess that is the Pflaster land.
Q. Do you know who manages and controls that land where
the show was Y
A. No, sir. I don't know anything about that. It is described as George Pflaster 's garage and George Pflaster 's
lot and lane around Bluemont. That is the way I heard it.
Q. Wa~ there any other entrance T
A. To go to the showY
Q. To the show~
A. Yes, but you would have to climb a rail fence, a~ far
as I know. There was no other road.
Q. Was therP a~1y other way you could go in with a vehicle Y
A. No, sir; I wouldi1 't know of any 'vay.
Q. Is the lane opem, or does it have gates on it?
A. There "ras no gates shut that night. It may have gates
on it, but we wasn't .bothered by any gates. It runs in my 0
head there is a fence dividing the hvo fields. Maybe. the
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show was in the second feild and there is gate there, but it
was open that night.
Q. I understand you and Mr. Beavers went over to the
show ground Y
A. Together.
Q. What did they have the show in, a building or a tentY
A. Tent.
Q. About what time did you and·Mr. Beavers get to the
show?
A. I don't know. I know .this. When we walked up. to
the show there was some people standing around. Burk
Beavers said "Ho'v near is the show over''? They said it
'vas on the last act. I didn't go in. I tell you
page 50 } what I did do. I think Mr. Beavers went· in the
·
tent. I 'valked on the upper side between the tent
and the mountain. It was open in there and I could see .some
people, colored up, real darkies or pretending they was, and
they was kicking around and I stood there and looked at
them.
Q. Those were the actors ~
A. Yes. I was standing there looking and a young fellow
walked up behind me and said ''You are seeing too much''.
He said, ''They have. got me outside watching, and they will
give me tl1e devil". I said, ''You watch me, and I'll watch
these people, and we will both have something to look at",
and he laughed and walked out, and then I went back and
met Mr. BeaveJ"S at the door, and he said, "Come on, let's go
home'', and we started to go home.
Q. How did you go home 7
.
A. We was the last people that I know about that pulled
in there.
Q. Into the show¥
A. Yes. We started to walk back to his machine, which
was up pretty soon after you come through this gate that
is dividing· the fences up there. We started home and John
and BurkQ. John who?
A. John Hummer.
Q. What J obn?
A. John W. Hummer. They passed and didn't say anything and Burk was walking in front of me. When he passed
me I said, "Come on John, go homeH. With that Mr. Beavers turned around and said ''Come on, go home with us''.
We all had to go to the Yellow School House. That is the
nearest point for any of us. He taken me as fa.r as his house,
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and I was one-third the ·way home; so was the other man.
He got in and we started home.
Q. Who got in 7
A. Burk Beavers got in on the front seat. John
page 51 ~ Hummer opened the door and the car headed up
the mountain, I call it. That put me on the left
hand side. The car turned around and that put me 'next to
the garage going out the pike. He turned his car out and
started up the pike. We got out to the pike, right along
the stone building, that is, the garage building, when John
said to Burk, '' Burk, there is Jim Osbourne; maybe we can
find out something about the election''. Burk pulle his car
up in the pike, stopped the car and did not cut the engine
off. He said, ''Jim, how did the election go' 'f Jim said,
"Loundoun County went-to my recollection-150 in favor
of Knapp". He said "Who is elected"~ "Byrd, by fortyfive to fifty thousand majority". He said ''The funny part
of it is that down here-'' pointing in the direction of Round
Hill, and he made a .turn. Then there was a crash, and I
'thought, "What in thunder is the matter with Mr. Osbourne.
Did he have a fight or anything like that''? I had no idea
of George Pflaster being around for any trouble or anything. But this man walked right up by the car, by the side
of the automobile, and he was going the way the car was
headed, and when he turned, it looked to me something like
a brick or cocoanut he had in his hand. He said ''Damn you
-God damn you, you hit me 'vith a stone this evening~ You
son of a bitch, I am going to kill you''. And he hit him "With
a stone. Burk fell away from him. He said it cut his head.
I don't know if it did.
Q. Who was this man tbat came up from behind "the carY
A. George Pflaster.
Q. Do you know George Pflaster.
A. Yes, sir, did then and do now.
Q. Did you see the stone?
A. Yes.
Q. Did it look anything life the size of that (indicating
Exhibit No.1} f
A. I said to me it looked to me the size of a bricl~
page 52 ~ or cocoanut. That is 'vhat I said. Burk threw his
head down in the car and his feet up. John went
out on the opposite side. I don't know whether he opened the
car or went over it. I went out on the opposite side and
came around behind the automobile. When George Pflaster
throwed this first ~stone he was on the sidewalk.
Q. The sidewalk alongside tliis building!
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A. Yes, sir.
Q. Between the building and the road Y
A. Yes, sir. I think it is something like a four foot sidewalk. When I saw him when he CE)me up by this machine he
was on the sidewalk. When I saw him next, got out of this automobile and came around, I saw him next up on the porch,
the cement porch, higher up, in front of the soft drinks place.
Q. In front of his building?
A. Yes, sir, on his porch. They said there was another
stone throwed, but I never seen that, but I seen John Hummer in front of the car raising up, and he said, ''God damn
you, Rre you after me"~
Q. Who said that~
A. John Hummer to George Pflaster ; and he said, ''No ;
I'm after that othet John Hummer''.
Q. Who asked that question?
.
A. John Hummer was getting up off the ground, and he
said, "God damn you, you after me"? He said it to George.
Q. He said that to George Pflaster?
A. Yes, he said that to George Pflaster. George Pflaster
said, "No. I am after that other God damn John Hummer"
I said, ''By God, you ain't looking any more; here I am''.
And I came around behind him. He said ''God damn your
heart, I told you to stay off my place". I said "George,
where is your place Y They are having a show
page 53 ~ back there, and this thing is throwed open to the
public. I thought it was all right to go through"
He said, ''God damn you, I '11 fix you", and he went in and
got a gun and throwed down on me and shot. I expected him
to shoot me when he first shot, and still don't know why lie
didn't do it.
Q. How many times did he shoot'
A. Eight times.
Q. Shoot at you more than once Y
A. Yes, the first shot I thought I was looking right up the
end of the gun. I expected that shot in the face. The second
shot he shot out across the pike, the main pike.
Q. In front of the garage~
A. In the direction of that store over there. Then he
turned back and shoots, two more after those. I thought
they both struck the ground. Then he quit. I looked over
in the road, and right in front od the road leading into the
cattle scalesQ. What road is that?
A. Almost square across from the lane we are talking
about. It. runs alongside the building.
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Q. The lane goes ac.ross the pike?
A. That's it. I looks over there and seen a man doubled
down in the road. It went through my mind '' Burk Beavers
is shot''. ·I saw Pflaster going inside this door out of my
sight, so I started over towards him.
Q. Towards the man in the road?
A. Thinking it was Burk Beavers. When I got in the middle of the road, another load of shot struck right behind me.
It had to, because either a shot, or it was gravel, bounced
and it struck me in back of the legs, and I thought '' D·arned
if he ain't stung me good''. I had stopped there with my
back to this man in the road. When I got to him, he was
groaning. Then hvo more loads struck right at the ground.
I know that because I ducked. I said "Look,"he's
page 54 ~ shooting". He said, "Ye~, I am shot. I don't
know who it is". I said, "Look at the )ow lived
scoundrel, George Pflaster. You know him''. And then he
shot the eighth shot acro.ss in the direction of that Miller's
house. You know him Y
Q. Brown?
A. Yes.
Q. Did you see Berkley Beavers any more?
A. Well, I stayed by .Aleck But I didn't finish about Aleck.
I might just as well finish while I am at it. Aleck was
doubled down in the road with his britches down and his hat
off..
Q. What was tl1e matter with him?
A. I'm telling you. He had his britches down and his hat
off. doubled down.
Q. Was he sober?
A. I don't tl1ink so.
Q. Well, was he drunk or sober?
A. He was drunk. Of course, he was drunk. When I first
saw Aleck I didn't know who he was lying down on the cement, and Mr. Osbourne .standing over beside him. When we
pulled up there I saw a man lying do\\rn on the cement. When
the gun cracked the first time, I never noticed Aleck till then
and he jumped up and cut across the pike to this alfalfa patch.
I don't know how he got across, but when I .saw him again I
sa'v him with his britches down and hat off.
Q. You thought he had been shot?
A. No, I didn't know anything about his being shot until it
came to me about Mr. Beavers being shot. Don't take my
word for this. Yon can go to Bluemont and get a dozen men
and women tha.t saw him in this shape.
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Mr. Alexander: I ask tha.t that part of the testimony be
.stricken out as volunteered testimony.
Mr. Connor: Now, if your Honor please, I think that should
stay in.
·
page 55 ~ The Court: It is difficult to catch what the wit:ness is saying'
(The last part of the· previous answer was read, as follows :
"Don't take my word for this. You .can go to Bluemont
and get a dozen men and women that saw him in this shape.'')
The Court: The jury will disregard that statement of the
witness.
By Mr. Connor:
Q. Now, you were telling about Mr. Lunsford being down
in the road, .a.nd you went across to where he was. You
thought it was Berkley Beavers who had been shot?
A. Yes.
Q. Tell wha't took place when you got over there where
Mr. Lunsford was~
A. Mr. Lunsford was, as I tell you,. stooped down in the
road with his britches and hat off. There was nobody in
sight then. Mr. Lunsford was the only mad I saw. The next
man I saw was Johnnie Wright coming up the road.
Q. Mr. Johnnie Wright?
A; He said ''Berkley said, come on and get away from
here". I said "You come on away from here; maybe he's
got some more ammunition on him''. That is the way I got
rid of him. 1\ir. Beavers came up from the same direction,
from the store.
•'
Q. From whose store?
A. :Mr. Iden 's, Earl Iden.
Q. How is the Earl Iden store located with reference to
this street ~-this garage.
A. One on each side of the pike.
Q. On the opposite side of the pike Y
A. The oppo'site side.
Q. How far down the pike is I den's store?
page 56 } A. I don't know. It is over a hundred yards.
I would say a hundred yards.
Q. You saw Mr. Beavers coming up from !den's storeY
A. Not from the store, but up the pike from that direction.
Q. On which side of the road was he traveling~
A. Well~ to the best of my recollection somewhere near
i
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· about the middle of the road, and Mr. Lunsford amd me was
over on the edge of the pike, opposite to the ro.ad leadi~g
into the cattle scales.
Q. Is that on the same side or opposite side from the
garageY
A. On the opposite side from the garage.
Q. When Mr. Beavers came np there did you hear any
more shotsY
A. No, sir; there 'vas no more shooting after that.
Q. Did .you see Beavers when he got shot Y
A. No, sir. ·
·
Q. What happened after that?
A. Nothing. That was about the 'vind up, so dar as I
1
Imow except when Burk came back up, and when Burk came
· the crowd started coming, the people came from every di,·
rection. They came till it was so thick there you couldn't
.1
stand in half a minute, people coming from the show and all
.
directions 7
· Q. The people in the meantime had come from the show r·
A. Yes, sir.
.
Q. Did you see George Pflaster after thatf
A. No, sir.
Q. Do you know where he went after he stopped shooting'/
A. He went in the soft drink store.
Q. In the garage building?
A. Yes, sir.
page 57 ~ Q. Did anybody go in after him Y
A. Not to my knowledge. I know they didn't,
not while I was there.
Q. Mr. Hummer, did you three men when you got in the
automobile out there at that show ground-as I understand
it, you and the other John Hummer were on the back seatf
A. Yes. sir.
Q. Burk Beavers on the front seat by himself, drivi~g?
A. Yes.
Q. Did you three men discuss George Pflaster or say anything at all about George Pflaster?
A. George Pflaster never entered my mind on the way,
and if I had knowed anything about this, instead of riding
down there with· Burk Beavers, I would have gone across the
fields. I had no idea of seeing him, I didn't want to see him f
Q. Where did Geor!!'e Pflaster come from f
A. I don't know. He was past the end of the car when
I saw him on the sidewalk. I was sitting with my back
to him. He came up from- behind the car.
·
Q. He came up from the back Y

I

'
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A. Yes, .sir.
Q. And he was on the sidewalk Y
•
A. Yes, sir. He throwed .the first stone from the sidewalk.
Q. Had anybody said anything to him in that carY
A. No, sir.
Q. Did anybody offer or attempt to do anything to him?
A. No, sir. Nobody knew he was there. Nobody had
any idea he was there. Nobody ever thought of him.
Q. What did you think had happened to Beavers when you
sa\V his head go down and his feet go up 1
A. I though, from what he said, and the lick he got, he
had been killed.
Q. Did you see the blow delivered Y
page 58 .~ A. I saw him make the lick and heard the lick.
Q. Did it make any noise when it struck Y
A. Of course it made some noise.
Q. Did you hear Berkley Beavers· after they had has that
little scrimmage up there around about three o'clock say anything to George Pflaster or make any 'threats Y
.
A. Not a word that I know about, not a word; he didn't
mention his name that I kno'v anything about.
Q. Had you made any threats agaipst him Y
A. No, sir. Everything I ever done to George behind his
back or to him, was I told Burk Beav:ers what I would do.
I told him if a man 'vould do me that way what I would dotell him about getting kicked out of Winchester, and he did
tell him.
Q. When he came the third time Y
A. When he came back the third time, yes, sir. That's
what he did tell him.

By the Court:
Q. How long after this rock was thrown before the shooting?
.1.\.. Well, no time at all scarcely. The stone was throwed,
one man jumped out of the car and started up the roadthat was John llummer-and I jumped off the car and came
around behind the car, and when I saw him next, by the time
I could do that, I saw George Pflaster up on the cement. He
had throwed this stone at John I-Iummer down in the road,
so he saidBy l\{r. Alexander:
Q. So who said Y
A .. What~
. Q. So who said 7

·i
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A. Everybody that was there knows. John Hummer. a·aid
the ma.n throwed a stone at him, seen him di it.
The Court: You cannot tell what other people saidThe Witness : I said I didn't see it.
page 59 ~ The Court: J nst a minute I The jury will disregard any statement of the witness as to what any
other prople may have said.
By the Court :
Q. Yon were asked the question as to how ling it was from
the time you saw that first stone thrown until the shooting~
A. It must have all been done inside of five, ten minutes;
all the shooting and the stone throwing. I don't think it lasted that long.
By Mr. Connor:
Q. Mr. Hummer, ho:w long was it from the time yon saw
Pflaster strike Beavers with a stone in the car before the
shooting-I understand you to say he got the shot gun first Y
A. Well, I jumped out of the car, amd as I came around
I saw this man Little John Hummer. I heard him sayd
''God dam you ; are you after me''? ''No, I am after that
other God damn .John Hummer". I said "Here I am". Ge
said, ''God damn you, stay off my place. I told you to
stay off my place"-which he never had done no time in
this life. I said to him, ''George, where is your place? They
are having a~ little show back here and this is throwed open
to the public. I thought it was all right". He said, "God
damn you, I '11 get you, and he went right around in that
door.
Q. The door of the garage?
A. Of the garage.
Q. And got the shot gun 7
A. Yes.
Q. Now, then, to the best of your knowledge and judgment,
how much time was itA. I 'vill say five minutes.
Q. From the time he struck Beavers with the stone until
he began shooting?
A. I don't think over five minutes.
Q. Ho'v long, now from the time he struck Beavpage 60 ~ ers with the stone until he fired the last shot?
A. Well, he fired as fast as he could, except
there was a little while between the first four shots and the
last ones, because he had to go inside the door and get more
I

~
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Q. Didn't you have ·some talk before ·Pflaster ever came
over thereY
A. Some talk about what?
Q. Some talk about stopping on the road thereY
A. No, sir; no, sir.
Q. Was Ben Longerbeam on the porch!
page 63 ~ A. No. I saw Ben Longerbeam after it was all
over.
Q. When?
.
A. When it was all over and the crowd got ·pretty thick
around there. He came down the pike towards Mr. Osbourne's store, the mercantile place, falling all over himself
-John Hummer was standing there-and his little boy-

By Mr. Connor:
I .

Q. Whose little boyf
A. Ben Longerbeam's and he said, ''By daddy is in some
kind of fix there and I 'vant' to get him away from here''. 1
said, "No, let your daddy along". The boy said, "He is so
drunk, he don~t know what it is".
Q. What kind of a fix was he in?
~
A. I don't remember. It was something about a horse. I
didn 't ask him. I just heard that.

By M::r. Alexander:

.

Q. The question I asked was, was Ben Longerbeam E?itting

on the porch when you ·drove up?
A. If he was, he was out of my sight. There was only
three men, Aleck Lunsford, Mr. Jim Osbourne-they was
the only peopl~ I seem. when we drove up there and stopped
to talk to Mr. Osbourne.
Q. A.nd you said awhile ago that while Mr. Osbourne was
talking, he broke off short and left?
A. Yes, sir, I did say so.
Q. l-Ie turned and left 1 ·
A. And 'vent out of my sight. He didn't have to go far to
do it either.
Q. You didn't see him any more~
A. No, I didn't; not that night.
Q. Mr. Hummer, !\1:r. Beavers came to your house for you
that morning 7
.
A. No-I won't say he didn't come to the house,
page 64 ~ I won't say he did. I don't remember whether he
did or did not. I live up the road thirty or forty
yards.
·
Q. Did you all have a drink at your house 7
I

l
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A.

N~·,

sir.

Q. Didil 't have anything to drink that day~

A. Yes, sir.
.
·
Q. As a matter of fact, Beavers was drunk when he got to
Bluemont, wasn't he 7
A. No, sir. He wasn't drunk no time of the day to my
knowledge.
Q. Neither were you?
A. No, sir, I drank enough to feel it, but I wasn't drunk?
A. You drank enough to fill you, but you weren't drunk?
Mr. Connor: He said to feel it.
The Witness : Feel it; feel it.
By Mr. Alexander:
Q. You say after this first scuffle down there by the postoffice or by Iden 's store you helped het Pflaster away from
there?
A. I sais I tried to get him away.
Q. How .many were on Pflaster down there~
A. Q:n Pflaster 7
Q. Yes.
A. Nobody at all.
Q. Weren't you on him?
A. No, sir.
Q. Didn't you hit him~
A. No. sir.
Q. Dicin 't Jim Reed hit him?
A. When he came up alongside the sidewalk he threw his
foot out and kicked him alongside the head. I don't know
why he did. He's here. This is the only lick I seen Pflaster
get.
Q. You testified a while ago that Mr. Bob Cochpage 65 ~ ran told you to go on away from there?
A. He said ''You go back do'vn the road''.
·. Q. If you were trying to make peace with Pflaster-he
was with Pflaster, wasn't he?
A. Yes.
Q. Whiy did he tell you that?
A. I don't know.
Q. Didn't he tell you, ''You have been agitating this thing
all day and the :first thing you know you are going to wear
George out''?
A. No, sir.
Q. Didn't tell you that~
A. No.

j

George E. Pflaster v. Commonwealth.

59

ammunition. That gave me time to walk across to where Mr.
Lunsford was.
Q. Well, you don't know when he shot Beavers Y
A. No, sir.
Q. Whether the first four or the last four?
A. No, sir, I don't know.
Q. Did you see Beavers any more that night?
A. Yes, sir.
Q. What was his condition Y
A. Well, he said he was shot,. was in a very bad fix, and he
got a man to run him to the doetor.
Q. He was in bad shape Y
A. He said so. He said he wasn't able to run the car, and
he got a man to run the car down to Dr. Simpson's.
Q. Did he aeem strong or weak t
A. Oh, he was in the car. I don't know what to say about
that.
Mr. Conno_r: You may take the witness.
CROSS EXAMINATION.
By Mr. Alexander:
Q. ·Mr. Hummer, what kind of a car was it that Mr. Beavers was driving?
A. I think they called it a Chevrolet.
Q. A small car?
.l\.. Yes, sir.
Q. The driver's seat is on the left hand side, isn't utY
A. Most of them are, I believe.
Q. Well, as q matter of fact, the driver's seat
page 61 ~ on that car was on the left, wasn't it. If it had
been on the right you would have noticed the differenceY
A. I noticed it on the left.
Q. You did notice, then, that it was on the left hand side~
A. Yes, sir.
Q. And he was, of course, sitting behind the driver's seat?
Ri~ht in the driver's seat?
A. Yes, he was sitting behind the wheel, running the car'
·Q.· That is over towards the left hand side, right up against
the left hand side?
A. It is in the front part of the automobile, a little to one
.side?
Q. And 'the wheel sits right in his ~ap, does it not?
A. I don't think so. I see people reach up.
I

•
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Q. The wheel is right. in front of him, ain't it, over his
knees?
A. It depends on where he sets.
Q. He couldn't sit but one place to drive a carY
A. When the car is standing still he could sit to one side.
Q. Yes, but didn't this happen just as the car· stopped Y
A. It dosn't talk long to move over.
Q. He was talking to Mr. Osbourne~
A. Yes.
·
Q. And Mr. Osbourne was up on the porch, on his leftY
A. Well?
.
Q. Can you explain why he should not have moved over to
the right where Mr. Osbourne was, if he was talking to him f
A. I don't see any occasion why he should do it, unless he
wanted to. And if he wanted to, he could have done it.
Q. Did he do it1
A. I don't know, couldn't see.
Q. If he was sitting in the driver's seat, Mr.
page 62 ~ Hummer, where was he struck from, the front or '
behind?
·
A. He was struck on the shoulder and side of the head.
Q. On the left hand side. And he was knocked which was,.
if-he was knocked at all~
A. He was knocked away from the man that throwed the
stone.
Q. You had his feet flying up in the air.
A. Who had his feet flying up on the airY I necer said so.
I said his head 'vent down in the car and feet up.
Q. How did they go up?
A. Well, if you are struck yourself, yours would fly up. I
can't give you any other answer.
Q. Weren't his feet under the steering wheel~
A. He had been driVing the car, but stopped the car.
Q. You didn't see him move, did you 7
A. He moved when the stone struck him.
Q. Before· the stoneY
A. Yes, sir. I told you just what he done there at that
time. When he heard this man make a threat and say he was ·
going to hill him, he done his be.st to get away from him.
Q. Who was on that porch?
A. Mr. Osbourne and a man I don't kno,v-I didn't know
at first, lying down on the porch with white shoes on. I didn't
. know him at first, but it turned out to be Mr. Lunsford.
Q. Was Mr. Patterson there?
A. Didn't see him.
. I
-t"
I
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Q. Was Rqssell Cochran there t

A. Yes.

Q. Mr. Patterson there!
There was a lot of people there.
Q. Didn't you tell Mr. Cochran you were going to stripe

A. I don't know.
him~

A. No.

Q. He did threaten to use a club on youf
A. No, sir.
Q. Didn't he tell you, ''If ever you pull a knife out on .
me, I will hit you with this club"?
A. Never, no never.
Q. Wasn't it a cane.
A. You could call it a cane. You could kill an ox with it.
Q. You went on back?
A. I went back when I got ready. But not on his say so.
I didn't pay no attention to what he said.
Q. You said you met Beavers and he took you to the showY
A. I said Beavers said to me, "Let's go to the show",
and we did go to the show.
. Q. The car was parked over there right close
page 66 } to the tent?
A. No, sir, I didn't say so.
Q. I didn't .say you said so. I am asking you if it wasn't~
A. Well, it wasn't. I said it was the last car that went
in. There was a good many cars there. I wouldn't want to
say how many cars there were, but the car we went in was
the last car.
Q. You all had a little liquor there in the car, didn't you'
A. I failed to see it. I had none.
Q. Yon weren't in the car all the time?
A. No, I told you I 'valked around the show.
Q. Do you remember seeing Sam Manuel there~
A. I talked to Sam 1Ianuel.
Q. Right at the car?
A. I wouldn't say right at the car, but in the neighborhood of the car.
Q. Do you remember what was .said when Sam Manuel
was at the carY
A. Oh, I wouldn't say I did.
Q. Did he tell you he had voted for Bryd Y
A. I don't know whether he did or not.
Q. Didn't you say so?
A. I told him I voted for Byrd. I don't know whether he
said so.
\
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Q. Didn't you, or the other Johnr. Hummer, give him a
drink then?
· A. I didn't; and I didn't hear anybody else say so.
Q. You didn't~
.
~ No. There didn't no one. If we had had one, I would.
have taken it myself, I reckon, but we didn't have it.
Q. You deny then that Sam Manuel took a drink. there
with youY
A. I do, so far as I know. He never taken none
page 67 } fro'm me, and I didn't see him take none from
no one else.
Q. He was there Y
A. Yes.
Q. Wasn't he ·right at the automobilef
A. No, I wouldn't say that. He was somewhere around
the showgrounds. He might have been right at the automobile, but I don't know where he' was, to my knowledge. I will
say 11e didn't get any whiskey.
Q. Wasn't he talking to you and Beavers right at the automobile?
.A. No, I never said that.
Q. Do ·you remember whether or not he had any talk with
Beavers at the automobile?
A. No, I don't know. I know Sam passed a word or .so
with him. I can't tell what it was. But there was no whiskey
there that I know anything about.
.
Q. Was anything said about Pflaster at that time?
A. Not a word.
Q. Did Beavers tell Manuel that he had won a hundred
dollars from Pflaster on last election Y
A. I don't know what Beavers told him.
Q. You were right there?
A. Well, if I was, he never said it in my presence. I
didn't hear it.
Q. He didn't say that in your presence~
A~ No, sir.
Q. You didn't give him any whiskeyf
A. No, sir. I didn't have none to give him. I had very
much to give away. I didn't have none to give away then or
any other night.
Q. Did anyone else give any away?
A. I didn't see it. They didn't give me none.
page 68 ~ Q. Then you came up to the garage~
A. Yes, sir.
Q. There was plenty of light around there,. electric light Y

,1
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A. I don't remember. They usually have some kind of
lights there.
Q. You could see who was on the porch, couldn't you Y
A. Yes, I did say that. I said I saw Mr. Osbourne.
Q. Was Pflaster there? You saw Pflaster, didn't you?
A. Not when we went up there, I didn't.
Q. Wasn't Pflaster sitting on the porch?
A. No, sir.
Q. Not when you pulled up~
A. No, sir. No, sir, he was not. There was unly two men
on that porch when we pulled up, which was Jim Osbourne
and Aleck Lunsford, and I didn't know it was Lunsford until he jumped up and started to run when they commenced
shooting.
Q. Mr. Hummer, did you throw any rocks there?
A. No, sir.
Q. Did Beavers throw any rocks Y
A. Not to my knowledge. I didn't see it.
Q. Did you see whether a rock hit this iron column~
A. I thought that I heard .something about the column, but
I don't know where it came from. I suppose it came from ·
the inside, and I expect that is where it came from.
Q. From the inside Y
A. Yes.
Q. Where?
A. From the garage, inside.
Q. That doesn't go into the garage?
A. It goes into the soft drinks place.
Q. The garage is in the basement, isn't it.
page 69 } A. It is a mighty unhandy place to get automobiles in the basement.
Q. But, as a matter of fact, isn't it in the basement of this
buildingY
.A. I don't know whether it is.
Q. Doesn't the building sit on the slope of a hill ~
A. I wouldn't call it a basement. I call a basement below the ground.
Q. That is where the garage is, isn't it?
A .. Below the ground~
Q. Yes.
A. I don't think so, .sir.
Q. Then it is on the first floor, is it Y You go right out of
the street and run in ?
A. Exactly.
Q. And the soft drinks place in on t~e floor above, i.sn 't it 1

\
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· A. Not over the garage, no, sir. he soft drinks place is
out on the pike.
Q. Well, ~hat is on the floor above the garage?
A. Well, it is on the same floor that goes over the garage
but in a different place.
Q. And that runs out pretty nearly level with the streetY
A. That's it.
Q. And you say Pflaster had a gun there. Did you see
thatY
A. Had a gun there?
Q. Yes.
A. Yes, I said he had a gun there and shot it ~
Q. Right at the place where he was sitting?
'\.
A. He got the gun when he made the threat to me he did.
He made a whirl right around in this aoor to get it.
Q. Which door?
page 70 } A. The soft drinks door. He had a very short
distance to go, if he went inside at all. I expected
him to·.shoot me the first shot.
Q. Did he come back out of that door with the gun~
A. Yes.
Q. And shot it off t.right in your face, and missed you?
A. I never said he shot it right in my face, I 'vas down
in the road.
Q. You said within ten feet of you.
A. He was close enoug·h to me, to my .face for the fire to
blind me. It was quite a little time before I could see. I
don't know if you know it or not, but if you was to shoot a
· shot gun in the night, it makes wuite a little fire.
Q. You told the jury on your direct examination he shot
right at you. Did he?
.A. Well, he .said he was going to shoot me, and I said I
thought he was going to shoot me, and I expected him to shoot _
me, because I was looking right up to the end of the barrel.
If there was any shot in there I don't know why they didn't
hit me.
Q. You didn't go away from there?
A. No, sir.
·
Q. You stood your ground Y
A. Stood my ground.
Q. Did you get a. rock?
A. No, sir.
Q. Did you get out a knife~
A. No, sir. I couldn't cut a gun barrel anyhow.
Q. You could cut the man that had the gun.
A. If I could get to him, I could.

I

!

George E. Pflaster v. Commonwealth.

67

Q.. Did you get out your knife?
A. No, sir.
Q. Didn't throw a stone?
page 71 } A. No, sir. I stayed there. That is all I can
be truthfully accused of. I didn't run. But I
didn't throw a rock or draw a knife.
Q. He shot, you said, how many times i
A. Eight times.
·
Q. And you still stayed!
A. I stayed there.
Q. Standing right out in the road Y
A. I stayed the first four shots there. There was a hitch
there, and I looked across the pike and saw this man squatted
down there, and thought it was Burk Beavers and started
across to him. And there was one more shot before I got
across the pike.
· Q. You said you didn't see Burk Beavers after he was
·shotY
A. I didn't say that.
Q. What did you sayY
A. I saw him at Bluemont.
Q. Was he over Aleck Lunsford with a rockY
A. I stayed by Lunsford. I saw him come back up the
road. I don't know whether he had a rock or what he had.
I put my hand against Beavers and said '' Burk, don't hurt
this fellow. This is Aleck"~
Q. Isn't it true that Beavers had a rock in each handY
A. No, he didn't.
Q. Didn't he sayd to Lunsford, "You son of a bitch, I
ought to have brained you long ago, and I'm going to do it
now''Y
A. No, he didn't say a word to Alec.k Lunsford.
Q. Didn't say a word ~
A. No. He just came up the roadQ. Didn't John W. Hummer say '' Burk, you mustn't hit
that man with a rock while he's down?
A. He didn't while I was there 7
page 72 ~ Q. You were right there and had your hand on
Burk Beavers Y
A. Yes, sir.
Q. And told him not to do-what?
A. He came trotting back up to where Aleck was squatted
down in the road, and I put my hand alongside of him and
said, "Burk, don't hit Aleck. This is Aleck". I don't know
why I did that. But he had no rocks.

\
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Q_. But, at the same tim~, you put your hand on him and
said, ''Don't hurt this fellow, it is Aleck''.
A. That is exactly what I did do.
Q. Now, }flr. Hummer, isn't it a fact that there were several rocks thrown there before there was any shot fired~
A. There wasn't to my knowing. I expect that's it. o
Q. Why do you expect that's it!
A. Well, I said I expect it. I don't know. It suits me to
say it.
Q. Weren't you fellows throwing rocks at Pflaster before
he ever shot at you 7
A. No, sir. If there ever ~as a rock thrown out of the
pike into that building I don't know anything about it. And
I don't think there was.
Q. This iron post is right in front of the building, isn't
it?
A. Oh, there is one on the corner. I don't remember
where the other is, and there is an old gasoline tank· at the
corner.
Q. After this fracas was over, you were still at the gas
tank with a rock in your baud t
A. No, sir. I didn't stay there two minutes after it was
over.
Q. Do you know Grady McCleary Y
A. When I see him I do.
Q. Did you see him up there Y
A. No, I did not.
page 73 ~ Q. Did you go home with Beavers?
A. Well, I went as far on the road as he went on
my way.
Q. You didn't go down to Dr. Simpson's with him~
A. Yes, sir-that night. But I didn't go- in Dr. Simpson's
Office. I layed out-sat out in the aut9mobile, while one or
two il! the bunch did go in ·with Mr. Beavers to get the shot
picked out of him.
·
Q. What time of night was it!
A. I wouldn't like to say. I expect you can get that" from
Dr. Simpson.
Q. Who was along?
A. Willie Thompson and Carl Neff, old man Neff's son,
John Hummer and me and Burk.
Q. Did you come to Leesburg that night?
A. Yes, sir.
Q. From Purcellville, or did you go back to Bluemont 1
A. Came right on from Simpson's to Leesburg.
Q. Then you went on home?

I
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A. I didn't go home that night.
Q. You went on back in the Bluemont neighborhood, didn't
youY
A. N pt to my knowing, I didn't.
Q. Where did you go!
A. Went back to Berkley Beavers, and Beavers and John
Hummer and me stayed in the automobile in the shed-It
was raining-the rest of the night.
Q. Which was did you go from Leesburg up to Beavers~
A. I don't know.
Q. Did you go up to Gurley Rudders Y
A. I didn't.
Q. You all stopped there, didn't you Y
A. No, sir. I don't.have any recollection of bepage 74 ~ ing at Gurley Rudders on the day of election or
the night afterwards. If I did, I would be glad to
tell you.
Q. Mr. Hummer, you know Mr. Mercer?
A. WhoY
Q. Sam Mercer Y
A. I know Sam Mercer ; yes, sir.
Q. Did you ever talk to Sam Mercer about this affair t
A. No, sir. I talked to Will l\!Iercer, maybe you mean Will.
Q. I mean Sam.
A. Well, I never talked to ·sam.
Q. But you have talked to Will~
A. I have talked to "\Vill-Will talked to me.
Q. Didn't you tell Sam Mercer you knew that Pflaster
didn't shoot at you~
A. No, sir.
The Court: State the time, place and circumstances.
Mr. Alexander : He says he never has told him.
By Mr. Alexander:
Q. You know R·aymond Jacobs, don't you Y·
A. Yes, sir.
Q. You saw him up there in front of this soft drinks place
after this trouble was over~
A. I don't have any recollection of it.
Q. After tho shooting was all over, and everything was
quiet, you all drove down towards the old schoolhouse, didn't
youf
A. I wouldn't say. I -told you I couldn't remember everything.
Q. Do you know w~ere Raymond Jacobs lives 7

\
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A. Yes, I kno'v Raymond Jacobs lived in the old school
house at that time.
Q. Didn't the car stop down there.
A. N.o to my knowing. Not while I was in it,
page 75 ~ it didn't; no, sir. The car didn't stop there.
Q. Didn't Beavers examine himself down there
in the roadY
A. Not to my knowing. I didn't see him there, if he did.
Q. Did you see Beavers take off his clothes that night and
look at himself?
A. No, sir, I did not.
(Witness excused.)
Whereupon
JOl-IN W. HUMMER,
was called as a witness on behalf of the Commonwealth and,
after having been first duly sworn, testified as follows:
DIRECT .EXAMINATION.

By :hfr. Connor :
Q. What is your name?
A. John Hummer, I guess.
~ Q. Where do you live, Mr. Hummer~
A. Just about two miles and a half from Bluemont.
Q. Which direction-?
A. East.
Q. Anywhere near Yellow Schoolhouse; in the same direction as Yell ow Schoolhouse?
A. Yes.
Q. How far do you. live .from Berkley Beavers~
A. Oh, I would say around three-quarters of a mile.
Q. And in the same direction from Bluemont Y
A. Yes, sir.
Q. What is your occupation, 1\fr. Hummer?
A. Farmer, I reckon.
Q. Are you a renter Y
A. No, sir.
Q. Own your own farm ~
page 76 ~ A. Yes, sir.
Q. How old are you~
A. Forty-two.
Q. Married manY
A. Yes, sir.

I
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Q. Of whom does your family consist 7

A. I have a wife and three children.
Q. How long have you known "\Villiam Berkley Beavers f
A. About twenty-five years.
Q. Do you know George E. Pflaster f
A. Yes, sir.
Q. How long have you known George Pflastert
A. I have known George Pflaster since I was ten or twelve
years old, something like that.
Q. Were you down in the town of Bluemont on election. day,
the 4th day of last August, when they had a primary election Y
A. Yes, sir.
Q. How did you get from your home to Bluemont~
.A. Went by machine.
Q. In which machine Y
A. My own machine.
Q. What time did you get there t
.A. Well, I ·would say around about two o'clock, probably after, .something like that. I wouldn't say positive what
· time it was, because I didn't have no watch.
Q. Did you come in contact with George Pflaster that day~
A. I saw him there .
. Q. Did you see the trouble that happened in the afternoon
between him and ·Beavers f
.A. No.
Q. You didn't see any of that troubleY
A. I wasn't there. You mean the fight.
Q.. Yes.
page 77 ~ A. No.
Q. Where were you in the night time, after sundownY
A. Well, I came up on the road there~
Q. Did you go back home after yon drove up in the machine?
A. Yes, sir. I took ~Ir. Parks back with me.
Q. You took Mr. Walter Parks back home 7
A. Yes.
Q. Were you up to Bluemont again that day or night~
A. I came up on the road as far as Mr. Humphries'. They
had some pretty good looking Guernsey cows there and I
was looking at them and the horses, came up the road horseback.
Q. Where does Mr. Homphries live?
A. Right at the Schoolhouse.
Q. Mr. Humphries lives at Yell ow Schoolhouse Y
A. Ye.s, sir.

\
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Q. How far is that from Bluemont~
A. I don't know exactly. I would say about two miles•
. Q. East!
A. Yes. ·
Q. ·You were there looking at the Guernsey cattle!
A. Sitting on the fence.
Q. Where does Mr. Parks live Y .
A. Right down the road, joins places with me. I should
say within a quarter mile.
_Q. Then 'vhere did you go.?
. A. ·Mr. Parks walked back there and he told me to come
along and we would go up and hear the returns of the election. I told him I would walk up as far as Jack Tenterton 's,.
and I finally kept on 'valking up with him and went up to
. Bluemont. I stayed there and talked with some people. Then
I finally walked over to the show. I was in everypage 78 ~ day clothes and didn't go in.
.
Q. Where was that showY
.
·
A. Why, it was over there-I suppose .it would be south
of Bluemont.
Q. With reference to the main pikef
A. With reference to the main pike-well, you know where
the road goes up through there past Mr. Pflaster's garages.
Q. Do you know on whose ground this show was~
A. On Mr. Pflaster's I think.
Q. George E. Pflaster t
A. Yes.
Q. Who went ·over to the show with you f
A. I went over by myself.
. Q. Did you see George Pflaster- around there at any time f
A. No, sir.
·
Q. Did you see Berkley Beavers there at that show?
A. I saw Berkley Beavers in the machine, and I walked
around there. Berkley Beavers and myself wasn't speaking
at that time, and I walked up around there and I was going
up around the show ground a.nd Berkley Beavers was walking
back to his machine, and John Hummer hollered to· me and
said, "Come on, ride down the road", and Berkley Beavers
said, ''Come on", and I went back and got in the machine.
Q. With John Hummer and Berkley Beavers.
A. Yes, sir, I got in behind, and 1\f:r. John Hummer with me.
Q. You and John Hummer sat on the back seat of the carf
A. Yes.
Q. Then what did you dof
A. The show was about over when these people came there,
I understand, so I got in and we went over by the garage
I
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and saw Jim Osbourne standing there. I said, ''There is
Mr. Osbourne, you can find out the result of the
page 79 ~ election''. Then when he got up to the edge of
the road. Q. When who got up to the edge of the road~
A. Mr. Beavers.
Q. His car on the edge of the pike you mean, coming coming up out of this lane?
A. Yes, around there, about in front of these steps; maybe
back a little faTther. I wouldn't say positively.
. Q. You saw Mr. Osbourne, you sayY
A. Yes, sir, and I said, "There is Mr. Osbourne, you can
find out the particulars of .the election". I supposed he knew.
Mr. Beavers stopped there and said, ''Jim, how did the election go'' 1 He said, '' 1Vell, Knapp-''
Q. vVho said that Y
A. Mr. Osbourne ''-by a hundred and fifty or two hundred
majority; Bryd is elected by thirty-five to forty thousand",
and he started to say, ''But the fjunniest thing about it all,
down there-'' and at that' time I seen him turu.
Q. Saw who turn Y
A. Mr. Osbourne turned to go, and I thought he quitted
kind of funny, and about that time Mr. Pflaster rushed up and
said, "God damn you, you hit me with· a stone today", and
I won't say positively the other 'Yords he said, because I
was getting ready to get out of there. This man dodged
when he went to throw the stone. I suppose it struck him in
the shoulder. I don't know. But anyway he struck him
some,vhere, and it went down and made a big crash in the
machine.
Q. The stone did ~
A. Yes, and I jumped out of the machine and ran around
the front of the machine, and John Hummer got out ahead
of me, and I had to fall down on the ground to dodge it, and
I grabbed two stones and I said, ''God damn, are you after
me"? He said "No, I am after that other God
page 80 } damn John Hummer''.
Q. Then what happened?
A. John Hummer said, "You don't have to look for me,
you have found him", something to that effect. And he said,
''God damn your soul, didn't I tell you to stay off my place'' Y
Q. Who said that Y
A. J\1r. Pflaster.
Q. To whom was he talking then Y
A. To John Hummer, and so he said, "God. damn you, 1
will get rid of you''.
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Q. ~o said that?
A. Mr. Pfla.ster. He started somewhere. I wouldn't say
positively which door he went in, but he disappeared from
my sight very quick. I turned to walk over. I won't say
positive which door he went in, because I don't know, and I
also don't know which door he came out of, because from
where I was standing, across by Patterson's fence, I could
not see him when he did come out the door, but he came
back.
Q. I understand when he said he wasn't after you, but
after the other blankety blank Hummer, that you-did you
stay where you were or fo to the opposite side of the road T
A. Went over to the opposite side. Mr. Pflaster and I
never had no trouble.
Q. And you weren't looking for any trouble Y
A. No.
Q. Yon did see him move from where he was and go toward a door.
A. I saw him move from where he was, but I couldn't say
positively which way he went.
·
Q. Did you see him again?
A. Yes, sir, I saw him again.
Q. How long afterwards?
A. Oh, I couldn't say positively. I saw him a
page 81 ~ very short time after.
Q.. Practically no time, wasn't it Y
A. No, it wasn't.
Q. When he came back out on the porch, did he have anything with him T
A. He had a shot gun.
Q. vVhat kind of a shot gun f
A. Double barreled.
Q. Did he do anything with the shot gun?
A. Pointed it right at John Hummer, and I thought it
killed him, because I couldn't see him after the flash of fire.
Then, I suppose that he thought-! don't knrnv 'vhat he
thought-but anyway; he turned it in my direction, over to
me, and shot me in the hat.
Q. Did he shoot you?
A. He did.
Q. Have you got that hat with you?
A. No, I could bring it tomorro,v.
Q. Y.ou say some of the shot struck you acros8 the road?
A. I was standing across the road.
Q. Some of the shot struck you Y
·A. Yes.
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Q. Did any of the shot strike your flesh 7
A. Yes, one of them went in my head 7
Q. Did it hurt?
A. Well, I guess it did.
Q. Tell the jury how badly it hurt?
A. Well, it 'vas red hot, like a bumble bee stinged you
in the head and it blew my hat off.
Q. Did it hurt as bad as a toothache Y
,,
A. Oh, yes. I have heard people say a fellow
page 82 ~ would never know when he was shot, but I knowed
it.
Q. You knew when you had been shot f
A. Yes, sir.
·
Q. How many times did that gun go off there, Mr. Hummer.
A. I wouldn't say positively. I would say seven or eight
times, something like that.
.
Q. Did you see Berkley Beavers after he was knocked over.
in the car?
·
A. I saw him coming out the street there. There was
something happened there that I didn't see, because I tell
you when a man shoots that close to you, you don't know what
you see. I was excited.
Q. You were excited and scared, were you T
A. Yes, sir.
Q. Did you see George Pflaster turn the gun towards Beavers?
A. I seen him shoot the gun down the road. I can't tell
you where Mr. Beavers was when he got shot. I don't kno·w.
Q. Do you kno'v whether he did get shot or not.
A. He went to the doctor. I saw several places on there
that was shot. You have got Dr. Simpson, haven't you?
Q. When you were standing over there against the fence,
did you see Mr. Patterson Y
A. Yes, I sa'v Mr. Patterson.
Q. Where was heY
A. He came up the road and was standing by me for a
while.
Q. Did you hear ~ir. Patterson make any remark when
Pflaster· was shootingY
A. Yes.
Q. What did he say?
A. He said, ''I don't see how in the hell he kept from killing that man''.
Q. Which man did he refer to?

\
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A. ~ don't know. Burk Beavers came up the
road. I don't know which he was referring to. I
didn't ask him.
·
Q. Did you see anybody else around there with a shot gun
that nightY
A. NoJ sir.
.
Q. Mr. Hummer, at any time 'vhile yon were over there at
that show, or after you got in the car, did you hear the other
Mr. John Hummer or Mr. Beavers say anything about George
Pflaster?
A. No, sir. If they did I wouldn't have gone with them.
Q. Did you hear them make any th1·eats against George
PflasterY
A. No, sir.
Q. When you two were on the back seat who was driving~
A. Beavers.
Q. When the car got about even with the edge of the turnpike, and right even: with the co.ncrete porch, you saw Mr ..
Osbourne, is that right Y
A. Yes, sir; before that.
Q. Standing on the porch f
A .. Yes, sir.
Q. Did you see anybody else· on that porch 1
A. I ~aw Mr. Lunsford laying over there ·On the porch.
Q. Did yon see George Pflaster when you three drove up
there?
A. No, sir.
Q. From what direction did George Pflaster comet
A~ He· came in from behind the machine.
Q. From behind the machine~
A. Yes, sir~
Q. Did he strike Beavers from behindf
A. He struck him from the side. It was the side of tht~
machine he throwed that in. Be·cause you couldn't
page 84 ~ throw a stone in from bel}ind'.
Q. What was Beavers doing when Pflaster came
up and struck him with that stoneY
A. He wasn't doing anything. He just rushed, and he
didn't have .time to say anything.
·
.
Q. Did you see any arms or weapons in that car that night 1
A ..No, sir.
Q. Did you see Mr. Pfiaster when he raised his arm to
throw the stone 7
A. Yes, sir.
Q. Did you see the stone in his hand 1
A. I saw something in his hand.
page 83 }
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Q. About what size did it look to you Y .
A. Well, about the size of a brick, or three-quarters of a

brick, something like that.
Q. Will you tell the jury whether, in your judgment, the
implement or stone or missle, was anything about the size
of that? (Indicating Exhibit 1.)
A. Well, about the size of that, but I couldn't swear to
any one stone.
Q. To the best of your judgment, it was something he had
in his hand about the size of that Y
A. About the size of that.
Q. What effect did the blow from that sone have on Beavers?·
A. Well, when I got out of the car, he fell over that (indicating) way, to get away from the stone, I suppose, and he
was still there when I got in the road.
Q. At that time what did you think had happened to Beavers?
A. I thought it killed him.
Q. You thought he had been killed Y
A. Yes, sir.
page 85 ~ Q. As I understand it, you jumped out on the
right hand side of the car?
A. Yes, sir.
Q. And came around the front of the car in the pike Y
A. Yes.
Q. What happened when you got around the carY
A. He throwed a stone at·me.
Q. Who threw a stoneY
A. Mr. Pflaster.
Q. Then, what did you do?
A. I dodged, and picked up a stone and said, "God damn,
are you after me Y" He said, "No, I am after the other John
Hummer''.
Q.. Did you throw a stone at him?
A. The stone was about out of my hand, and it did go out,
but not far.
I
Q. And you did throw a stone 1
A. Yes, sir.
Q. At George Pfiaster after he had thrown a stone at
you?
A. It wasn't thrown, but it went out of my hand, all right.
Q. Then you went back across the road when he told you
he wasn't after you Y
A. ·Yes, sir. I went right on across. I had nothing mora
to do with it. ·
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Q. And it was then he made the remark that he was after
the other John Hummer?
A. Yes, sir.
Q. And the other John Hummer said, ''You have found
me", or words to that effect¥
A. Words to that effect.
Q. Did you see Long John Hummer .throw any stones at
Mr. Pflaster 7
A. No, sir.
page 86 } Q. Did you see him~
A. He didn't throw any until after he was shot.
I didn't see him.
Q. Did you see anybody throw a stone at George Pflaster
except yourself, before he went in and got that shotgun, and
before he shot?
A. No, sir. There was ·no stones- thrown.
Q. Except the one that went out of your hand 7
A. That's all.
Q. And before you got the stone he came out with the shot
gun and started firing?
A. Tha t''s right.
Q. Did you see Mr. Beavers after he was shot?
A. I saw him down to the automobile.
Q. Did you go to any place with him after he was shot
that night?
A. I brought him down to Dr. S'impson 's.
Q. Who drove the car?
A. He said his shoulder hurt and he asked a fellow by the
name of Thompson to drive.
Q. Was he in condition to drive that car after he had been
shot and struck with that stonel
A. I don't suppose he was in a suitable condition. I don't
know how bad his arm was hurt or anything about it, but I
know he complained his arm hurt.
Q. Did he complain that the shot hurt him Y
A. Yes, he went to the doctor.
Q. And you don't know anything about the trouble that
happened up there that day¥
A. I wasn't there.
1\{r. Uonnor: You may take the witness.
page 87}

CROSS EXAJ\1:INATION.

By Mr. Hall:
Q. Mr. Hummer, whom did you go to the show withY
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A. By myself.
Q. About what time did you go?
A. Why, I can't tell y~u. I was talking to several fellows
over there. I didn't get over there until rather late, because
I didn't expect to g9 in.
.
Q. Did you go inside tJie tent f
A. No, sir.
Q. Did you see Sam Manuel over there 7
A. I think I did; yes, sir.
Q. Did he have any conversation :with you 7
A. I don't lmow, 1 ain't sure. Of course, I know him, I
guess I spoke to him.
·
Q. Did he have any conversation with you in the presence
of John T. Hummer?
A. No, sir.
Q. Did he have any conversation with Mr. Beavers in your
presence?
A. No, sir.
Q. Did you have a drink with him at Mr. Beavers' carY
A. No, sir.
Q. Had you had a drink that day 7
A. No, sir.
Q. You hadn't had one 7
A. No, sir.
Q. How about Mr. Beavers, had he had any?
A. I can't tell you. I wasn't with Mr. Beavers that day.
Q. Judging from his appearance at the time you saw him,
had he the appearance of having a drink or didn't
page 88 ~he?
A. That night f
Q. Yes.
A. I am not a doctor. He went to the doctor about twentyfive minutes after that.
Q. It doesn't take a doctor to state whether or not a man
had the appearance of having a drink?
A. Burk Beavers, so far as I know, that night was no ways
out of the way, whatever.
Q. Was he pretty full?
A. I don't know how much he had had. I wouldn't want
to sav antyhing about it. I don't know.
. Q...Mr. Hummer, I will ask you to state how you explain,
if he wasn't speaking to y()u, that he asked you to get in his
automobile?
A. Because John Hummer asked me, and when Mr. Hummer asked me, I said, ''No, I won't get in his damn car''.
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Q. Did Mr. John Hummer know you were not speaking to
Mr. Beavers Y
.
A. Yes, sir.
·
.
Q. And still he asked· you to get in his car, knowning you
did not talk to Mr. Beavers Y
·
·
A. Yes, sir.
Q. And still you wish to tell this jury he was a sober man f
A. So far as I know· he was.
Mr. Connor: I don't see the relevancy o.f it. Even if he
. was a drunken man there was no reason why he should be
hit in the head with a stone or shot with a shot gun.
The Court: · ·Do not argue the ease now.

By Mr. Hall:
Q. What time did you leave the circus'
A. Well, I left when they said the last act was. The sho'v
was nearly ready to break up, all over.
page 89 ~ Q. When you got down to Mr. Pflaster's place
in that lane, who was sitting on the porch Y
A. The only men I saw on the porch was Ivir. Lunsford and
Jim Osbourne was standing on the porch. I didn't see Mr..
Lunsford until after we started talking..
Q. Was. Mr. Longerbeam there!
.A. If he was, I didn't see him.
Q. Do you deny he was there t
A. No, sir; I don't.
Q. Was Mr. Patterson theref
A. I didn't see him right at that time, but I asw him shortly after that.
Q. But you didn't see him on the porch Y
·A. No, sir.
Q. Was Mr. Pflaster sitting on that porch f
A. No, sir. If he was-No, sir, he wasn't. I will tell you
he wasn't.
· Q. How long did Mr. Osbourne stay there f
A. He didn't stay there any longer than after ],{r. Beavers.
asked those questions. I told you what questions he asked,
and he started right· at that time. When he saw Mr. Pffaster,
I suppose.
Q. · In other words, he left very shortly after something .
was said about the election 7
A. He left just about the time he saw Mr. Pflaster, I guess.
Q. Did you see him any more that night~
A. No, sir.
.. 1
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Q. Yon saw Mr. Patterson. Mr. P·atterson wasn't drinking, was heY
.A. If he was, I conldn 't tell it.
Q. Did you see l\tlr. Beavers throw any rock there that
night?
page 90 ~ A. Mr. Beavers came up the road, and Aleck
Lunsford was laying down in the road. Somebody
threw a stone.
.
Q. Mr. Hummer, I asked yon if you saw Mr. Beavers throw
a rockY
A. No, sir. I didn't see him throw a rock.
A. SirY
.
A. No, sir: I didn't. Somebody throwed a stone over my
shoulder. I looked around to see who threw the stone, and
Mr. Beavers came there. I didn't see anybody back there to
throw the stone but Mr. Beavers.
Q. There wasn't anybody else back there who could have
thrown the stone 7
A. I don't think sn.
Q. Yon say when the car first came it 'stopp_ed right close
to where the lane entered the main highway.
A. Right around there.
Q. How long was it before Mr. Beavers drove that car
away?
A. I conldn 't tell you that.
Q. Was it as much as two minutes 7
A. I couldn't say, because I don't know.
Q. Have you any idea at allY
A. I .didn't kno·w when the car left there.
Q. You didn't know when the car left there1
A. No, sir.
Q. Where were yon 7
A. Standing right over there, but I wasn't looking towards
the car. I was looking up there to this garage place.
By Mr. Connor:
Ql Looking at that shot gun?
A. Yes, sir.
page 91 }-

i\.Ir. Hall: Mr. Connor, you know that isn't right.
·The Court: Don't interrupt the examination.

Go ahead.
By Mr. Hall:
.
. .
Q. Mr. Hummer, did you see Mr. Aleck Lunsford 111 the
road?

\
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A, Yes, sir.
Q. Just tell the jury what you saw and what you heard
there with respect to ]tlr. Aleck Lunsford?
A. Mr. Lunsford was laying up on the porch there when
the gun was first shot, and he up and started right off falling
down the stairs-down the steps into the alfalfa patch, down
in the ditch, and the next time I saw Mr. Lunsford be
scrambled up and was down out there in the road, sitting down
and had his pants down.
Q. Was anybody around him?
A. Why, John Hummer was around out that way.
Q. Was Mr. Beavers theret
A. ·No, sir.
Q. Sirf
A. No, sir. ·
Q. Did you see Mr. Beavers at any time over Aleck Lunsford with a stone in his handY
A. Yes, sir; he had something in his hands, yes, sir.
Q. Tell the jury what you saw and what you heard about
that.
A. I heard Mr. Beavers say, ''Damn you, I'll do-something. I don't know just what it was, exactly the words.
Q. Didn't he say, ''I will just kill you with this stone''?
A. I wouldn't say positively the words he said, but he said
''Damn you'' and I hollered and told him 'vho it was, and
about that time this other John Hummer came up and he
turned and walked away.
Q. And you say 1\fr. Beavers has domething in his hand
that looked like a stone?
A. Yes, sir.
page 92 ~ Q. And you say you saw him standing over Aleck
Lunsford?
A. Yes, sir.
Q. Wasn't John Hummer there at that time7
A. Yes, sir.
Q. Was there anything to keep hum from seeing Mr. Be'avers standing there over Mr. Lunsford with a stone in his
hand?
A. I don't kno,v.
Q. There wasn't anything to prevent it Y
A. I don't think so.
Q.. Did you take a trip with Mr. Beavers the next day after
this occurred Y
A. In to Leesburg.
Q. One the way back did you get out at any place?
A. I didn't go back with him.
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Q. On which ·occasion was it, the night you came to Dr.
Simpson's or the following day, that you went back by Gurley Rudders?
·
A. I went there all right, but he didn't.
Q. He didn't go?
A. He wasn't with me.
Q. He wasn't with you on that occasion'
A. No, sir. .
Q. As a matter of fact, 1\fr. Hummer, didn't Mr. Beavers
say, when he was standing over 1\:fr. Lunsford with the stone
in his hand, "God damn you, I will just kill you with this
stone''?
A. No, sir; he didn't have all those words to it. He said,
"God damn you "-and to be honest with yon and everybody
else, I conldn 't say and tell the truth the words he did use.
Q. But he did sayA. He said, "God damn you-'' and there was more to
it, but to tell you honestly, I couldn't say what it was.
RE-DIRECT EXAMINATION.

By

~{r.

Connor:
Q. 1Y1r. Hummer, when you say 1Yir. Beavers e.ame
after Beavers had been shot?
A. I guess he got shot coming up the road.
Q. That was after he had been shot?
A. Yes.
Q. And something was said about Longerheam. Did .you
see "\V. D. Longerbeam there that nightY
A. Yes, sir.
·
Q. Just tell the jury what you saw of Mr. Longerhenm and
'vhat his condition was Y
A. Well, Mr. Longerbeam came-I saw him on the Ridewalk there. Coming up I sa'v he had a stone in each hand,
big fellows, and I turned around to him and looked at him,
and his hoy was there and he says-I believe I said, ""\VJ1at
are you going to do Ben?'' His boy said, '• lie is so drunk
he don't know what he is doing". I helped get him in tl1e
cart, and when he left the boy had him by the back of the
neck holding him in the cart.
Q. That was the condition of Ben Longerbeam, that his
son said he was so drunk he didn't know what be was doing,
and yon helped him into the cart and his son was holding
him in the cart?
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Mr. Alexander : I move to strike out the question and answer as improper.
The Court: I will permit you to show the condition of the
witness.
Mr. Alexander~ I object to the form of the question.
By Mr. Connor:
_
Q. Did anybody except yon throw a stone before George
Pflaster got the shotgun and began shooting out there in that
roadf
A. No, sir; they did not.

Mr. Connor: That's all.
(Witness excused.)

r Whereupon,

JAMES OSBOURNE
page 94 ~ was called as a witness on b~half of the Commonwealth, and having been first duly sworn, testified
as follows :
·
DIRECT EXAMINATION.
By Mr. Connor:
Q. Mr. Osbourne, wbat is your full namef
A. James F. Osbourne.
Q. What is your business Y
A. With the Mercantile C.ompany there at Bluemont.
Q. You have been a me1·chant pretty much all you lifef
A. Well, most of it, not all of it; a great deal of it.
Q. Where have you spent the most of your life Y
A. Right there at Blnemont-Snickersville, it used to be, I
was for a few years away from there, not so many.
Q. It now has a more artistic and euphonious nanief
A. Yes.
Q. Do you know William Berkley Beavers f
A .. Yes, sir.
Q. l{now George Pflaster!
A. Yes, sir.
Q. Did you see either one or both of those gentlemen on
the night of August 4th, when yon had a primary election up
theref
A. Both of them for a short time.
Ql When did yon :first see Berkley Beavers that night Y'
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A. Well, I happened up there, because a .man left a package, some butter in the store. The way I came to be there,
Mr. Garret, who works there, called my attention to it, and
he said that this man forgot that butter. I said, "Give it to
me, and I will watch for this man when he gets out of the.
show". So I went over to get news from the primaries, until
I heard a commotion over to the show grounds to show the
show was closing. I went down to the corner there, this garage, and Mr. Patterson has a soft drink store
page 95 ~ there, and a barbershop. I was ·waiting on this
corner for this gentleman to come.
Q. A good many of thse jurors have never been in the
large town of Bluemojt. Will you just explain to them some
of the physical surroundings there to this garage. What kind
of a building is the garage Y
· A. Well, I suppose it is cement and stone, probably brick
and-I don't know what is t.ie· wood. I don't know what it
is composed of.
Q. About what are the dimensions of it?
·A. The size Y
Q. Yes.
A. I would suppose it is probably 40 by 70, or 80, probably
maybe more. I don't know exactly. I never measured it. I
can't tell you.
Q. How is it located with reference to the turnpike there 1
On which sidQ, which direction does the turnpike run Y
A. East and west.
Q. How is this building located with reference to the turnpike?
A. Just south of the turnpike.
Q. How close to the road Y
A. Well, it is right up to it, I reckon. I don't know ju~t
how wide the road is .. It has a cement walk thete in front
about 8 or 10 feet that goes up to the pike.
Q. A cement porch that runs out in front of the building?
A. Yes, a cement porch.
Q. And is that porch elevated with reference to the roadbed Y Do you have to step up from the roadbed Y
A. No, it is right on the level. There may be at the lo,ver
end a little rise, I am not sure. I have been over it many
times.
Q. You came down there and wer~ on that corpage 96 ~ ner Y
A. On that corner where it comes out from the
show grounds.
·
Q. What comes out from the show grounds?
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A. The road that runs from this garage, that went out
across the other land of Mr. P.flaster's there, and there is a
lot where the show was. Here (indicating) is where the garage is, and I was standing right here (indicating) at the
road.
Q. Were you in the road or on the porch in front of the
garage?
A. I am not sure. I think I was in the road, but right
across to that cement porch.
Q. You spoke of a sidewalk, where is the sidewalk?
A. It is probably a porch to the garage, in front.
Q. Isn't there a sidewalk that runs lengthwise to this build~
ing at the lower side of the building 1
A. That is on the lower end.
Q. And between that and this road that goes from the
pike out to these lots where they had the show?
A. Yes.
·
Q. Who owned those lots out there where they had the
show?
A. I think Mr.· P.flaster owned those lots out there.
Q. Mr. Pflaster or 1\irs. Pflaster?
A. Well, I don't know that. I can't tell you that.
Q. Anyhow, he manages and controls them Y
A. Yes.
Q. About what time of night was this?
A. I judge it was about half past ten.
Q. Half past ten o'clock?
A. As near as I can remember, since I didn't look at my
watch and can't tell you. But I was down there waiting for
this man.
Q. You were waiting for this customer of yours
page 97 ~ down to the show and you expected him to come
out this lane?
A. Yes. l-Ie left this butter there, ans he wanted it in the
. morning. That is the only 'vay I could catch him.
Q. Who else was on that porch at the time?
A. I don't remember. There was two men sitting on this
walk that leads out that way, a couple of men sitting on the
step there, and Mr. Patterson 'vas standing there, and I went
down and was waiting for the folks to come out of the show,
and Mr. Patterson and I was talking over the resuly of the
primary and so on, and at that time ~r. Beavers' car drove
up, while we were standing there talking?
Q. The car drove up?
A~ Mr. Beavers' car.
Q. How far did it get out into the pike?

--
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A. It seems to me it was somewhere like the middle of
the road. I can't give you that exactly. I think it was in
the middle of the road.
Q. You mean the middle of the lane?
A. This driveway.
Q. With reference to the pike, did it get out on the pike Y
A. It stopped before it got to the pike.
Q. Just tell the jury what was there-what you saw, who
was in that car with :Air. Beavers when he drove up?
A. I really believe ::Mr. Beavers was the only man I saw.
There was others jn there, but he is the only one I saw. Mr.
Beavers seemed to be on the front, and I recognized him
when he hollered and said ''Hello, have you heard from the
primaries?'' I said, ''Yes, we heard some. I don't know
whether we heard all or not''~ He asked me one or "two questions about what it was. That is all passed between he and
I, so far as I know.
Q. Did you tell him what the result of the elec·
page 98 ~ tion was 7
·
·
A. Up to what I had heard up to that time.
Q. Where was he sitting, on the hind seat or front seat
of the carY
A. On the front seat, driving the car..
Q. Was there anybody else on the front seat with him?
A. I think there was, but I can't just now say whether
there was. I think there was probably three or four in the
car. Just who they were I don't know.
Q. I understood you to say he occupied the front seat by
himself~

A. Let me see. I won't be real sure about that. He might
or might not.
Q. Did the car stop 7
A. Yes, sir.
Q.. Did the engine stop running?
.
A. 1 coulnd't say positively about that, but the car stopped.
Q. The car stopped Y
A. Yes, sir.
Q. And you were telling him about the election?
A. Yes, what I had heard.
Q. What did you next see?
•
A. I looked down 'vhile he and I was talking there and I
saw a man down on the sidewalk there, just around this way.
First I didn't know who it was. Finally that man arose,
and when he arose I saw it was Mr. Pflaster. He 'vent out to
1\{r. Beavers this (indicating) way. I can't say whether he
had anything in his hand or not. He went just like this (in-

88

Supreme Court of Appeals of Virginia.

dicating) way, and I couldn't say whether he threw it. He
went. out of my vision.
Q. In what position was Mr. Beavers when this man came
up after him 7
Q. I think he had hold of the wheel of the car,
page 99 ~ the car wheel. He was just as you would be in a
car, running the car.
Q. Was he disorderly, or making any threats, or offering
to hurt abybody 7
A. Not a bit in the world, only asked me about the election.
Q. As I understand, you say this man came up from the
sidewalk along the building.
Mr. Alexander: I object to that.
The Witness: When I saw this man down there he seemed
to he on his hands and knees. I couldn't tell in just what position he was, and didn't know what he was doing, but he
arose and I saw it was Mr. Pflaster.

· Q. When he arose, did he take any steps forwards or backwards?
A. Went right to the car.
Q. Did you heard him make any remarks Y
A. I didn't hear him make any remarks at. all.
Q. What did .you doT
A. I went on the other side of the road, and after I had
been over there a few minutes, maybe not more than two
minutes, there was a rock or something that came and trucli
an iron post there. I don't know whether I heard anothe.r
one or not. Then I got away from there.
Q. As a matter of _fact, when you saw George Pflaster coming up there, didn't yon turn and go away then?
A. When I saw him Y
Q. Coming up to the car, and making a motion to throw
a stone?
A. No, not until after he threw that stone. Then I went
away.
Q. You heard the stone fall in the car, didn't you; heard
th'e blowY
.
· A. I heard a noise, I couldn't tell just. what it
page 100 t was. I couldn't see a stone in his hand, but I saw
him make a move.
Q. I am not going to ask you why you left there.
A. I thought I 'vould he safer away from there them. It
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looked as if there was a right S:Qlart scrap on hand and I didn't
care to he in it.
Q. Was there anybody about Pflaster scrapping at t.bat
time?
.
A. Not that I sa,v.
Q. Was there anybody there scrapping except Pflaster at
that time?
A. Not that I saw, no.
.
_
Q.. As a matter of fact, didn't you leave there because you
didn't want to 'vitness ~ tragedy and didn't want to see somebody killed.
A. No, sir.
Mr. Alexander: I object.
By Mr. Connor:
Q.- Didn't you apprehend that somebody was going to get
seriously hurt'
-The Court: I sustahi the objection to the form of the question, but the 'vitness may state why he left there.
The Witness: I left there because I didn't want to be in
any further trouble and didn't want to get hurt. myself.
By Mr. Connor:
Q. And you didn't 'vant to be a witness.
A. I thought there might beQ. There wasn't anybody talking to George Pflaster at that
time?
A. I didn't see anybody.
Q. Nobody attempting to hurt him?
A. I didn't see anybody.
Q. Or threaten to do it?
A. I didn't see anybody.
page 101

~

Mr. Alexander: I object to these leading questions?
.
Mr. Connor: I know that some witnesses have a delicacy
about expressing themselves on the stand, and when I have
an adverse witness, I ~£r. Alexander : He is your witness.
Mr. Connor:. I ln1ow he is my witness, but he doesn't want
to tell.
Mr. Alexander: I object to that.
The Court: That is not proper.
Mr. Alexander: This line of examination and improper re·
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marks has been going on all day, and I think it has come to
the point where your Honor ought to stop it.
The Court : The Court will rule on any exceptions to questions when counsel will raise them.
1\fr. Connor: You may have the witness.
CROSS EXAMINATION.
By Mr. Alexander:
Q. Mr. Osbourne, you didn't see any rock, did you Y
A. I didn't see any, no, sir.
Q. Mr. Pfiaster went right up to the car, didn't heY
A. Yes, sir.
Q. Right up against it Y
A. Yes, sir.
Q. Did he throw a rock or hit this man with his fist 7
A. He went this (indicating) way. I couldn't tell whether
he was throwing or hitting him. I was some little distance
from him.
Q: You did hear a rock hit that iron post, didn't you T
A. I did, yes.
Q. That was before any shooting went on, wasn't it?
A. Yes, just a little before.
Q. Before there was any shooting?
A. Yes.
page 102

~

RE-DIRE·CT EXAI\IINATION.

By Mr. Connor:
Q. Mr. Osbourne, you saw Aleck Lunsford there on that
porch when you were there Y
A. Yes, sir.
Q. What was his condition?
A. At first when I first saw him, I think he was lying out
on the walk just this (indicating) way, with his head on his
arm. I didn't know it was he when I first saw him, but finally
he got up and I saw it was.
Q. And he was considerably under the influence of liquor Y
A. I think he 'vas. He acted that ·way. But of course 1
couldn't say that positively.
RE-CROSS EXAMINATION.
By l\Ir. Alexander:
Q. lVIr. Osbourne,
viously that day?

had you seen Berkley Beavers pre-
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-~------------------

George E. Pf.laster v. Commonwealth.

91

A. Yes, sir; several times.
Q. What was his condition T
. A. Just about what it is no'v when I saw him .every time.
I saw him in the morning about nine o'clock. I was waiting
on a customer. He said he wanted to talk over the telephone.
I said, "Go ahead back", and he talked like he always did.
I didn't see him any more until later in the evening, and he
came in the store and called me back on some business matters. He wasn't drinking then and I didn't even smell liquor on him. I didn't notice anything wrong with him that
morning, not a bit. He might have had a drink. I couldn't
say.
(Witness excused.)
Whereupon,

J. W. BAXrrER,
was called as a witness on behalf of the Commonwealth, and having been first duly sworn, testified as follows:

page 103

~

DIRECT EXAJ\IINATION.

By Mr. Connor:
Q. vVha t is your full name?
A. They call me J. W. Baxter.
Q. vVilfred Baxter?
A. Wilfred.
Q. Where were you living last summerf
A. Last summer, at the Trap.
-Q.. I-Iow far is that from Bluemont, in which direction?
A. That is about five miles, I suppose, south of Bluemont.
Q. In Loudoun County?
A. In Loudoun County; yes, sir.
Q. vVere you in the town of Bluemont on the night of August 4th?
A. Yes, sir; I was.
Q. How did you come from home?
A. I came with Mr. Owens, walked out together to Mr.
Humphries' place and then I went on up to town to hear
from the election.
Q. What Owens was this Y
A. Mr. Edward Owens.
Q. What time did you get to Bluemont that night 7
·A. Well, it was, I suppose, eight o'clock probably.
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Q.
A.
Q.
A.
Q.

Somewhere around eight o'clock?
I think so.
You drove in an automobile with Mr. OwensY
Yes, sir; drove up with Mr. Owens.
Where did you park your antomobilef
A. He left his car, I think,. about Mr. Iden's store there.
Q. On which side of the road, north or south Y
A. I think it was on the side nearest to the
page 104 ~ railroad.
Q. On the north side 1
A. Yes, sir.
Q. Did you hear anything about a sl1ow being on hand
there that night?
A. Yes, sir; there 'vas. There was a show going on baclt
there.
Q. Did you go to the showY
A. I walked P.artly over there and ea1n back: I said I
wouldn't go. I wanted to· hear from the election. Ed went
on to the show but he came back, pretty soon after. It was
partly through, I think when Ed came away.
Q. Do yon know a building in the town of Bluemont called
the Pflaster Building, or the Pflaster Garage Y
A .. Yes, sir; I know that very well.
Q. Were you anywhere around that building that night 'l
A. I was by that building a time or two that night.

By tile Court :
Q. I didn't hear that answer.
A. I was by that building a time or two, some two or three
times, I reckon, that night. I went over to the store and
came back again and went up to Mr~ Iden "s corner and sat
on the concrete there.
·
.
Q. Which way did you go from the pike over to the show r
A.. I went across there- by Mr. Pffaster's.
Q. Right by the Pflaster garage Y
A. Right by the garage.
Q. Did· you see George PflasteT there then 1
A. At his placei
Q. Yes.
A. Yes, sir.
Q.. Where was he f
A. S'itting right there on the concrete walk
page 105 ~ there in front, right where the steps starts down
off his concrete. He was sitting there.
Q. Did you see any stones around about him there?
A. I saw two or three stones lying somewhere there on
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the steps. I never notices particularly about stones, wasn't
thinking about stones.
·
Q. " 7asn 't thinking about stones, but you did see them?
A. ·I saw them; yes, sir.
·
Q. About what time of night was that, !'Ir. Baxter, about
how long before the show broke up and people began coming
away?
·
A. Oh, the show was going on, and it must have been about
the middle of the show, probably. I 'vouldn 't promise, you
know. I necer noticed that, but the show was already going
on and in operation.
Q. And you saw those stones lying there?
A. I saw two or three stones there; yes.
Q. How close to Mr. Pflaster'
A. I never noticed particularly. l-Ie 'yas sitting there;
they were lying there, and there were some more men around
there.
Q. Within reach of them was he?
A. I think so.
Q. I understood you to say you wound up by sitting over
on the concrete pavement on the opposite side of the road
from the garage; is that right?
A. That's right, just about fifty yards down on the other
side. That is where I went before stopping.
Q. You say fifty yards from what point, the concrete porch·?
A. It runs this (indicating) 'vay. I was here (indicating)
and his garage was back yonder, fifty yards on the opposite
side.
.Q. l{ind of diagonally across?
A. Diagonally across, yes, sir.
page 106 ~ · Q. There is a lane that runs right by the ga·
rage and on up to the show gTounds Y
A. That's right.
Q. And this lane goes out from the pike and goes on up
towards the cattle scales?
A. I believe it goes straight across.
Q. Or f)ractically opposite from this lane?
A. I think so.
Q. vVere belo'v or above the lane?
A. I was down by Iden 's, I exp_ect.
Q.. Is there a telephone pole there on the lower side of tho
lane that goes to the scales, the cattle scales?
A. I expect there is. I never noticed that. I kno'v there
was one down there where I was sitting.
Q. How-far!
A. Fifty yards.

.I
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Q. How do you know?
A. I stepped it.
Q. vVhen did you step it Y
A. Saturday night. I went down to get my hair cut, and
I stepped it just to see how far I was away from this place.
Q. What was your posture or position; were you standing
up or sitting down on the other side 1
·
A. Sitting down.
Q. Who was with you'
A. Ed Owens and Will :.McCarty at that time.
Q. Did you see an automobile come from the show grounds
.out past this garage building there about the time the show
was breaking up?
A. While I was sitting there-the show was about -to break
up at this time, you understand-I was a~ross the road here,
and a car pulled up here.
page 107 ~ Q: What did you hear when the car ptilled up?
A. V\Then that car pulled. up, Mr. Osbourne-1
never seen him. I was looking for him but didn't ·see himhe was telling about the election.
Q. To "7hom was he talking¥
A. 4nd we rose up. Mr. 1\{cCarty left us right then, and
we raised up and I stood there listening to see ·if 've ·could
hear, and he said "Thirty-five thousand majority" and he
went to say, ''That ain't the worst of it,'' and something happened to this car. That is, it looked that. way.
Q. W~1at happened to that car?
A. Well, somebody either was throwed in it or jumped on
the running board. There was a crash made in that car, but
I wasn't looking direct at the car when it happened and
couldn't swear 'just what happened, because I never seen.
Q. You were fifty yards from the car and heard that
cra.shf
A. I heard the crash.
Q. Wh~t did you think had happened?
Mr. Alexander: Now, your Honor, we object to that.
The Court: He may tell the ju;ry what he saw and heard.
By Mr. Connor:
Q. You saw George Pflaster, didn't 'you?
A. After this happened there was two men jumped out of
this car. I sa\V that. The light was shining down there,
not exactly where the car was standing, but it shone over
there, and I was watching that and two men jumped out of
the car, and I saw Mr. Hummer and Mr. Pflaster: 'He was
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cursing, on his concrete. Mr. Hummer walked up in front.
Q. \Vhich Hummer?
A. They call him Silcott John.
Q. The man with the red mustache 1
page 108 } A. Yes, sir, and they went to arguing there.
1\fr. Pflaster said ''By God, didn't I tell you to
staff off my premises two or three times today. Get off here,
and stay off here''. He asked him where was his premises.
He said "You rented the shop to George Lee and throwed the
grounds open to showmen.'' Mr. Pflaster said, ''By God,
I will show you where my premises is at". He turned ·and
left. I don't kno'v whether he went in the building or a.round
the building. I was a little too far to see where he went, but
he went somewhere. Then somebody went to shooting afterwards. I never seen him shoot or anybody shoot, blit Eomebody went to shooting.
Q. How many shots were fired there, :hfr. Baxter~
A. There was four shots fired right along, and I won't
be certain whether it was two or there, or three or four,
afterwards. I 'vas beginning to get a little dubious, thinking
I might accidently get hit and was kinda of setting back then
a little bit.
Q. Did you know whose car that was that drove up there
when you heard this crash?
A. I found out a 'little afterwards whose it was.
Q. How did you find out T.
A. A man pulled out and pulled right by there just after
his car .moved do'vn?
Q. As IIummer and Pflaster were arguing this car moved
down~

A. Yes.
Q. Who was in the carT
.lL ~Ir. Beavers.

Q. Was Hummer~
A. I didn't notice anybody else. I was still lGoking up the
other way.
Q. Did you see J\IIr. Beavers again after you saw thiR car
go down~
,
A. I saw him a good while after that, but I think
page 109 ~ this fuss was over, or whatever was going on,
fight. I think it was over when I saw·him. I am
sure it was.
Q. Did you or did you not see him come back ~P the road
along that cement walk where you and Owens ·were?
A. If he did, I never particularly noticed him. I s-~ppose
he did come back, because he took his car down a piece. But

-·-
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I never noticed, I am telling you truthfully, whether he came
back. I guess he did, but I never seen him come back
Q. Do you know whether or not Mr. Beavers had gotten
shot that nightt
A. I did afterwards. After the thing was over I heard
them say he got shot.
Q. You heard somebody else say it Y

A. Yes.
Q. You need not tell what somebody else said. Did you
see him again after he had been shot 7
A. I saw him that night, but I never examined him to see
if he got shot.

J\fr. Connor: Yoti may have the witness.
CROSS EXAlviiN.A. TION.
I

'

By ~Ir. Alexander :
Q. There wasn't any shooting before that car came around
there, was there'
A. No, sir.
Q. And there was a rock thrown against that iron post
before there was any shooting, \Vasn 't there~
A. A rock? There was a rock throwed there. Yon art}
right. I forgot that. There was a rock thro,ved b.y sqmebody.
Q. That rock hit that iron post~
A. But not before this shooting. The shooting started
. before that rock ever struck.
page 110 ~ Q. You heard the shooting. You say it hall
started before thatt
A. I think so.
Q. Sure about that f
A. 'I tell you I was watching myself, and I don't kno'v
whether it was before or after, to tell the truth.
Q. And you don't know whether it was before or after Y
A. I don't know. But it was throwed. I know somebody
throwed a rock there. I saw it break up against the post.
Q. You saw the rock break~ ,
A. Yes, it splashed out in the light.
Q. Where is that post¥
·
A. The iron· post under· ~Ir. Pflaster's garage, under the
porch.
Q. That is one of the posts that holds up the porch roo-f
theret
· ·
'

A. Yes.

•
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Q. And that is the iron pillar thatA.. The post.
Q. Do you know where that rock was thrown f.rom?
A. I didn't see where it [was thrown from. I saw it strike
the post and splash out. I tnade mention to 0\ven, ''By Gosh,
somebody is throwing at somebody, ai11 't they?"
Q. What part of the post did that hit?
A. It struck the outside of it.
·
Q. Outside, .away from the building?
A. It struck on the sid~ next to the pike. I don't know
whether it struck right straight across the pike or catticornered, but I ln1ow it strhck 011 the side nect to the pike.
Q. When this car drove
there, you say Mr. Pflaster was
011 the porch 1
A. No, sir. I didn't say he was there when it
page 111 ~ drove up, and I don't know whether he 'vas there
or tiot. I suppose he was there somewhere, but
I didn't see him. Not when this car first drove up. I didn't
see h~lm until after there was something happened.
Q. But yo_u saw some people sitting there on the porch,
didn't you Y
.
A. I did before that, quite a while before the show turned
out.
Q. "\Vhere was 1\fr. Osbourne1
A. ~Ir. Osbourne. In the· store, I reckon.
Q.. In the store, when Y
A. In the store when I saw Mr. Pflaster sitting on the
porch.
Q. I am talking about when the car drove up.
A. ~Ir. Osbourne wasn'y there when the car drove up. lie
didn't get there. He was just going there, I guess. I didn~t
hear anybody say anything to him. I didn't see him in sight,
but I heard him talking.
Q. Was there anything in bet-ween youA. Yes, sir; telephone poles, and it was dark where he was
standing?
Q. There is a gasoline pump there, isn't there 1
A. Yes, a gasoline pump.
Q. Isn't that light there, right out in the gutter?
A. I don't know where Mr. Osbourne was at. I heard
him talking.
Q. Yon heard him talking, but didn't see him 1 ·
A. T didn't see him, never have.
Q. You don't know whether 1\:fr. Lunsford was on the
porch?
A. I don't know 'vhether he was, not at that time. I had
j
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seen him there, btit I don't know at that time whether he was
there or where he was at. I was down there fifty yards on
the other side and couldn't tell.
page 112 ~ Q. You say you went by there to the show?
A. I started to go to the show and went over
very nearly over there, and turned around and came back 7
Q. That is when you saw the rocks?
A. Yes, sir.
~
Q. I was walking along there and happened to see them
there laying there.
Q. Lying on what?
.A.. On the concrete, on the steps.
Q. What size rocks were they?
A. I never measured.
Q. You saw the~?
A. As big as my fist, I know.
Q. Did you see any. out in the road?
A. Yes, there are plenty of rocks in Bluemont.
Q. Did you see any there in the road?
A. Yes. There are plenty all over Bluemont, any place
you choose to look for them .
Q. What kind of rocks 7
A. Blue stone.
Q. Sandstone?
A. Any kind you want.
Q. You saw Aleck Lunsford down the Toad?
A. I saw Aleck Lunsford down the road. Not then. I
s.aw him after this was over.
· Q. After it was over¥
A. Yes, sir; and I saw Aleck on th~ street talking with
somebody before it ever l1appened.
Q. Tell me this, Mr. Baxter, when you heard ·this scuffle,
as you say, in the car, that car· came right on around the col·rier, didn't it 7
A. When I heard ·the crash in the car~
page 113 ~ Q. Yes.
A. Not immediately.
Q. Well, how soon? It wasn't more than a second or two ·t
A. It was some little bit. When ::M:r. Hummer and Pflaster
was arguing this car pulled ~away from there.
Q. There hadn't beem any. shooting up to the time this car
pulled away from there? ·
·
A. No, sir; I don't think so. The car was pulling away,
OF had pulled away.
Q. The car had come. on around?
A.. - . Before any· ·
..
...

;-------~~---~·----
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Q. Pulled on around before any shooting started 1
A. Yes, sir; I think so.
Q. Did you see John Hummer throw a rockY
A. See who~
Q. Did you see either one of the John Hummers throw a
rockY
A. No, sir; I don't kno'v who throwed the rock. The rock
hit the post.
Q. Mr. Pflaster was standing up by this post then, wasn't
he¥
A. I think he was on his concrete there. I won·'t be certain whether ·he was or not. I won't be certain when the
rock was throwed. But the rock struck that post during the·
time that I was there.
Q. Mr. Pfla.ster couldn't have thrown that rock, could
he~

.A.. No, sir. 1\tir. Pftaster never throwed it, I don't think.
Q. Did you see Silcott John Hummer there 1
A. He was arguing with Mr. Pflaster.
Q. What was he arguing about, could you hear?
A. Yes. I heard some of it, I reckon. When he walked
up in front there, Mr. Pflaster ordered him off his premises,
• as I told you a while ago. Then he adked where ·
page 114 ~ his premises was at, he rented the barber shop
to George Lee and throwed the grounds open to
the showmen. Then Mr. Pflaster turned and saud, ''By God,
I will show you where my premises is at."
Q. That was before you heard any commotion a.t all at the
cart
A. No, sir.
Q. Sure about that f
A. Yes, sir; I am sure about that.
Q. It was after the car had pulled around Y
A. The car was up there to the place.
Q.. Did you see the flashes from the gun, or anything of
that kind 7
A. No, sir. I never seen the flash from the gun, but somebody was shooting, I can tell you that.
Q. Did you see one of the John Hummers go there with
Aleck Lunsford 7
A. After everything was all ·over and the crowd was getting thick, coming out of the show; I saw them; yes, sir.·
Q. Which one did you see Y
A. Silcott John Hummer.
Q.. Was he drunk f

--------

-~------
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.A. I don't think-:-I don't know whether he was or not,
but he and Aleck was down in the road making marks in the
road when I saw them, planning what happened, after things
had quieted down.
Q. Isn't it a fact, Mr. Baxter, that John Hummer was
drunk?
.
A. Who, Silcott John 7
Q. Yes.
A. I don't know, sir, if he was.
Q. How about the other John?
A. No, sir; the other John wasn't drunl\:, either.
Q. Which John was ut you told me was pretty drunk?
A. I haven't told you neither one was drunk. I wasn't with
those fellows. I don't know whether they were
page 115 ~ drunk or not.
Q. Didn't you tell me at 1\ir. Humphries' that
John Hummer was pretty drunk~
A. I don't think so.
Q. Well, now, Mr. Baxter, when you went by that porch
ther.e earlier ·in the evening, you didn't see any gun there,
did you?
A. No, sir; I didn't see any gum there.
Q. How long do you think this occu,rence lasted?
· A. This row and fuss and shooting and carrying on f
Q. Yes.
A. Oh, it didn't last very long.
Q. It didn't last over two or three minutes, did it ·1
A. I don't suppose it did; three or four minutes. It never
lasted over five minutes. I know, altogether. I don't think
it did.
Q. Mr. Baxter, 'vasn 't there a rock thrown there heforc
ever Pflaster said anything about going on his property 1
A. I don't know when that rock was throwed.
Q. You don't know when.
·
A. There was a rock throwed and hit that post, but I am
not certain if it was before or aftenvards.
Q. You were fifty yards down the road f
A. It was about fifty yards.
Q. From the concrete porch f
_A. Right sitting by them steps at the corner, yes, si-r.
(Witness excused.)
Whereupon.
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EDWIN H. OWENS
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Connor:
Q. vVha t is your name?
A. Edwin H. Owens.
page 116 ~ Q. Where do you live?
A. At the Trap. .
Q. Were you in the town of Bluemont on the night of August 4th when we had a primary election, 1\Ir. Owens y·
A. Yes, sir.
Q. Before that night did you ever know this man here,
Berkley Beavers?
A. No, sir.
Q. Did you see him in Bluemont that night?
A. Yes, sir.
Q. How did you happen to go to Bluemont that night, how
did you come to go?
A. "'V\Tell, I happened to go this way, I came up to the Trap.
~ir. Baxter wanted to go out to see 1\ir. Will Humphries, and
he had no way to go, so I "\vas in my car and he asked me
to take him out and go out to Mr. Humphries', and after he
tended to his business there he decided to go on up to Blue·
mont to the show and see how the election went; and that is
how come "\ve to be in Bluemont.
Q. You heard there was a show in Bluemont that night,
then?
1\.. Oh, yes.
Q. About what time did you get to Bluemont that night?
A. I don't know, somewhere about eight o'clock.
Q. Where did you park your car, ~Ir. Owens?
A. Well, I 'vent over to the show groubd and parked my
car over there awhile and then came back, just about a half
hour before the show let out and parked my car right down
below Mr. Pflaster's garage on the right han~ side.
Q. On the right hand side of the pike coming downY
A. Yes, sir.
Q. Belo'v the garage. Then what did you do?
A. Well, 1\ir. Baxter asked me about going home. I told
him I was not quite ready to go home. I had a
page 117 ~ pleasant time, so we just sat around there a little
while.
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Q. You sat around a little while. Did you start home before you went home, at any time?
A. Well, yes.
Q. Did 1\llr. Baxter get in the car and start home?
A. Yes, sir.
Q. How far did you go 1
·
A. I think we went down the road a hundred or two yardR.
Then we decided to ·go hack.
Q. Why did you decide to go back?
A. We thought we would hear about the election. We had
not then heard about the election, how it was, anything about
it. We decided to stay until after the show and hear from
the election.
Q. Was there any other reason you came back T
A. No, not particularly.
Q. Well, now, generally. If there wasn 'y anything particularly, wasn't there something in general that caused you
to come back T
A. No.
Q. Didn't you make a remark to ~fr. Baxter that you
thought that something was going to happen that night, and
''Let's stay and see it''?
J\fr. Alexander: Your Honor, I object. That is leading.
1\lr. Connor: No, it isn't leading.
The Court: I can't tell what it is. I think it is proper to
sho'v why he remained instead of going home.
By

~fr.

Connor:

Q. W11y did you remain instead of going home?

.
A. Well, I started to go home. We went down the road
a couple of hundred yards and decided I would go back nnd
hear about the election and stay until the show
page 118 ~ was over and that's all-Oh, I beg pardon.
.
Q. Then there was another reason. What was
the other reason that you came back?
A. I heard ~Ir. Pflaster say something about what he would
do to ::hfr. Beavers, and I went back just to be around to see
what was going to happen.
Q. So you did go back to hear about the election and, au-.
other thing, because you had heard J\IIr. Pflaster say something?
A. Yes, sir. .
Q. All right. Tell the jury what you heard Mr. Pflaster
say, and where he was when you heard him say it? .
A. I passed by 1\fr. Pflaster's place. He was standing on
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the porch, his garage porch. Another man was laying down
on the porch above him, and as I came by, and was ·walking
back up the~e-I started on to the show again, walking after
I got back and I heard him say he intended to kill Burk
Beavers that night, God damn him, for ganging up on him
that evening, and I kept on travelling, never stopped at all.
I went on the way a piece and came back and set down on
the sidewalk.
Q. On which side of the road 1
A. Left hand side.
Q. I mean with reference to the garage-the same side as
the garageY
A. No, sir; left hand side, facing east.
Q. On the opposite side of the road ·from the garage¥
A. Yes, sir.
Q.. Who was sitting there with you~
A. ~{r. Baxter.
Q. You and Mr. Baxter. Did ~fr. Pflaster come over to
your side of the road while you and Baxter 'vere there Y
A. Yes, sir; he did. He walked right over
page 119 ~ 'vhich Bacter and J'vir. Longerbeam 'vas talking,
and he stood there and looked at me for a minute
or two and walked back, and I w·alked behind him and went on
like I was going to the show ground, and came back. Then
is when I heard him sa.y it.
Q. Tell the jury w·hat you heard ~1:r. Pfla.ster say at that
time¥
Alexander: Your Honor, he told it once.
The Court: I, myself, did not hear the last part of the
answer, something about a "gang", I didn't hear that.
The Witness : He said he intended killing Burk Beavers
before he left there that night for gauging up on him thai
evening.
~Ir.

Bv ~Ir. Connor:
'Q. You took your position on the opposite side· of the
road?
A. I did.
•
Q. Who was there with you 1
A. Mr. Baxter.
Q. Where you there when the people began coming from
the show¥
A. Well, I don't think so. After I set down thereQ. All right. Tell it your own way.
A. After we set down there, we hadu 't been there ten min-
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utes, even, when this car came out from the show groundB
with three men in it, and they came up even with the garage
and the porch, and one of these men-just at the present time
when this car drove up another man walked up on the porch,
and one of these men in this car asked this man 'valking up
Qn-the porch how the election went, and he didn't finish telling him before Mr. Pflaster walked up from down below with
a stone and threw it into this car. I saw him myself. And
these other two men, one of them got out and went behind
the car, and another went this way, and there was another
stone throwed, but I don't kno'v who threw that at all. Then
1\{r. Pflaster ordered them off his premises and
page 120 ~ John If ummer said, ''Yon ain't got no premises''.
He said, ''You rent the barber shop to Georg~
Lee and you have rented the lot to the show men, and where .
is your premises?'' lie said, ''God damn your soul, I will
fix you", and he walked back into the soda fountain and got
his gun and stopped right at the door am:d he shot five times
pretty near in succession. When the fifth shot came along
it was getting so close to me I didn't stay to see no more, and
I heard two more shots, but I 'vas down below 1\ilr. Iden 's
store. I can't tell you any more. That is all I know about
it.
Q.. Did you notice when the car moved away from the garage, this car that came up there and Pflaster thre'v a stone
-in Y Did you notice when that left, Mr. Owens?
A. Yes, sir. That left just at the time he was ordering
them off his premises. The car pulled off just about that
time.
·
Q. About how far down the road did it gof
A. I should say-well, I don't know. It wasn't very far.
I wouldn't like to say any particular distance.
Q. Did you see anybody get out of it Y
A. Yes, sir. 1\{r. Beavers got out of it, and circled up on
this side of the sidewalk and went back.
Q. Did he pass by you?
A. Passed by me. .
Q. Was l1e armed when lte came by you 7
A. If he was, I didn't see nothing.
Q. Didn't see any arms or stoiu~s in his hanlls Y
A. He may have had them, but I didn't see ther.n.
Q. Did. you hear any shots fired while- ~Ir. Beavers w·as
going up in that direction~
A. I did.
Q. SirY

I
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A. All those shots were fired as he was going hack-some
of them. Not all of them.
.
page 121 ~ Q. Did you see who was firing those shots?
A. Yes, sir.
Q. Who was it1
A. Mr. Pflaster.
Q. Are you able to tell the jury if he shot in the direction
of 1\fr. Beavers?
A. Yes, sir; he was shooting in the direction of him; yes,
sir.
Q. About how far off was Beavers from Pflaster at the
time Pflaster was shooting at him 7
A. Well, I would say fifty or· sixty feet.
Q. Was Beavers trying to do anything to Pflaster then?
A. No. I don't know what his intentions was, but he was
not doing anything at the present time only going back up
there.
Q. Did you see :1\Ir. Beavers try to hit Aleck Lunsford 1
.l\.. No, sir.
Q.. How long have Y9U known l\1:r. George Pflaster, l\{r.
Owens?
A. Well, I never been real acquainted. I been knowing r.f
him for a right smart while.
Q. And you didn't know Berkley Beavers nntil that night?
A. No, ~~
.
Q. Do you know who the gentleman was standing on the
porch telling about the election, giving the result of the election?
A. Not until l\tlr. Baxter told me ..
Q. When did l\llr. Baxter tell you~
A. Right at the time.
Q. When the man was talking did you ask who it was '1
A. Yes, sir.
Q. And he said it was l\Ir. James Osbourne1
A Yes, sir.
·
Q. When that stone was thrown into the car, did it make
any noise!
page 122 ~ A. Yes, sir; a right smart crash.
Q. A right smart crash?
A. Yes, sir.

CROSS EXAMINATION.
By l\£r. Aiexander :
.
Q. Mr. Owens, who do you work for¥
A. Mr. T. J. Rourke.
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Q. Did you tell Mr. Baxter what you have just said about
why you wanted to go back?
A. Did I tell him?
Q. Yes.
A. Yes, sir.
Q. I understood you to say-correct me if I am wrong.
A. I sure will.
Q. That Pflaster walked out of the door~
A. Sure did.
Q. Stood in the light.
A. Stood right at the edge of the door.
Q. And shot five times 1
A. Yes, sir.
Q. In quick succession 1
A. Yes, sir.
Q. Did he stop to load his gun?
A. I don't know whether he stopped to load it or not, but
he shot five times.
Q. You heard him shoot?
A. Yes, I was looking at him.
Q. Then you coulCl see him load his gun~
A. No, I couldn't see him load his gun. It 'vas dark back
in the place.
Q. I though you said it was light?
A. Coulcln 't you step back out of the door?
page 123 ~ Q. You said he ·was standing in the light and
you could see him from where you were?
A. I did see him when he was shooting.
Q. What kind of a gun was he shooting?
A. Shotgun.
Q. Double barreled gun?
A. I don't know that.
Q. Did you see him break the gun and put any shells in it?
A. No, sir.
Q. How quick did these shots come~
A. They w.ere in succession. I don't know how quick they
aame.
Q. One right after another?
A. They were tolberly quick.
Q. You were right down with ~Ir. Baxter?
A. Yes, sir. It was about fifty or sixty feet away.
Q. ::rvrr. Baxter says fifty yards.
A. I haven't anything to do with what ~{r. Baxter says.
Q. You 'vere with Mr. Baxter?
A. I 'vas sometimes. I may not have been all the time.
· Q.. Weren't you with him when this occured?.

~------·---·---.
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A. Yes, sir; I was.
Q. You say Pflaster c.ame up from down toward the garage
and thre'v a rockA. Right up from that lower door.
:
Q. And you were down over here (indicating) weren't you?
A. Down over 'vhere?
Q. Down towards Iden 's store, on the sidewalk?
A. Watching, yes.
Q. Where was the car?
A. Setting behveen me and the garage.
Q. And yet you saw Mr. Pfiaster come out of·
page 124} that garage down there?
·
[
A. I didn't see him come out of the garage. I
seen him come up the side of the garage.
Q. You saw him come up the side of the garage?
A. I sure did.
Q. How close 'vas he to the car?
A. I told you aboutQ. How close was heY
A. About as close as I am to you.
Q. Ife came up on the left hand side?
A. Yes.
Q. Could you see him under the top?
A. I could.
Q. It was a dark night?
.
.
A. Dark night, but the lights were shing-ing on the porch..
Q. But the car 'vasn 't up as far as the porch?
A. Yes, sir; it was up as far as the porch.
Q.. Then the car 'vas between you and the porch 1
A. Yes, sir.
Q And you could see under the top of this car·?
A. Yes, sir.
Q. What kind of a car was it?
A. I don't know about that.
Q. And you could see him under that top?
A. No, sir.
Q. The car was between youA. He had gone up on the porch then.
Q. You could see over the car?
A. Yes, see over the car.
.
Q. You were sitting down on the curb?
A. I was standing up when he was shooting.
Q. W11o was there for him to shoot at?
page 125 ~ A. There was Mr. Hummer-the· two· Mr~ Hummers and ~{r. Beavers.
Q. Did you see them?
1

o

1

I

108

Supreme Court of Appeals of Virginia.

A. Yes, sir; I saw them.
Q. You couldn't see whether he threw a rock or whether
he hit the man with his fist, could you~
A. I have told you several times.
Q. You stick to it, then, that you saw him throw a rock.
Have you had any trouble with 1\{r. Pfiaster t
A. Not a bit in the world.
Q. He never made any threats against you Y
A. No, sir; never.
Q. You say there were more _shots after you ran Y
A. I heard two more. I don't know who shot them or
where they went.- .
Q. They weren't down in your direction 1
A. I can't tell you a thing about that. I was down behind the store.
Q,. I mean before you went do,\Til behind the store. You
. didn't look from down behind the store and see him shooting?
A. I told yon I don't know anything about the last two
shots.
Q. But you saw the five before.
·A. I did.
'
Q. During those five shots was Mr. Beavers 'valking up
there, right during the shooting?
A. Yes, sir.
Q. But you went the other way f
A. Not while those five sl1ots was going on. I didn't.
Q. When did you go?
-A. I went just as they stopped. I left them.
Q. You waited unto they were over and then leftY
A. Yes.
Q. Why did you leave f ·
page 126 ~ A. I left just the same.
Q. You said you left to keep fro'm getting shot T
A. Yes, sir ; I did.
Q. But at the same time, you waited until the shooting was
overf
A. It wasn't over. I heard two more shots.
Q. But you saidA. I knew if I st~yed there they may have struck me.
Wouldn't they?
Q. Did 1\{r. Baxter go to the show with you t
A. No.
Q. You drove over there yourself Y
A. Yes, sir.; I left him there.
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Q. vVhere was ~Ir. Pflaster when he was making these
threats- you testified to?
A. lie was standing right on the garage porch.
Q. vVho was he talking to?
A. I don't know that. He wasn't talking to me. I just
heard it as I was passing-.
Q. He was with somebody?
A. I don't know.
Q. ·vvasn 't anybody there?
A. The man up above him, laying on +be porch.
Q. Do you kno'v ~Ir. Aleck Lunsford?
A. No, sir.
Q. Don't know him?
A. No, sir.
Q. Know ~{r. Patterson Y
A. Yes, I know him.
Q. Was Mr. Patterson there'
A. No, sir; I didn't see nothing of him.
page 127 t -Q. This other man was lying down, you say?
A. Laying down on the porch.
Q. Dead drunk Y
A. I don't know whether he was drunk or not.
Q. What did you think was wrong?
A. I never gave it a thought.
Q. Was he moving~
A. No, sir; laying down. .
Q. 1\:fr. Pflaster was talking to him, was he?
A. I guess so, I don't know.
Q. Pouring his woes into the ears of a man who was laid
out there, dead to the world?
A. I guess so, ·I reckon he was.
Q. Whom have you talked to about your testimony in this
case, ~Ir. Owens 1
A. Who have I talked to~
Q. Yes.
A. I don't understand you.
Q. Who have you talked to about what you were going to
testify to in this case, anybody?
A. No, not particularly. I don't understand what you
moonbyilial
.
_
Q. Have you talked to anybo4y about what you were going
to testify to in this case, about what was going to be your
testimony?
A. Well, I suppose I have.
Q. Who!
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.A. I don't remember. I may have said something-Well,
I don't kno,v. I may have done it, but I don't know.·,
Q. You haven't thought about it much, have you~
A. No, haven't given it a thought.
Q. This happened the 4th of last August, didn't
page 128 ~ it¥
A. Yes, sir.
Q. And since that time you haven't thought about it much Y
A. I haven't given it mych of a thought. I am sorry I saw
so much.
Q. I\ir. Owens, did you have any talk with :Nir. Pflaster about
this case?
A. No, sir; I don't think so.
Q. Do you recall the day you were down here to testify
before the Grand Jury?
A. Yes, sir.
Q. Didn't you talk to I\tfr. Pflaster that day?
A. Yes, sir.
Q. Didn't you tell him that day that Berkley Beavers and
the two Hummers had come there and got uou filled up with
whiskey and brought you down and got a statement out of
you?
A. No, sir.
Q. Didn't tell him that?
A. No, sir.
Q. "Was George Lee present 1
A. No, sir.
Q. "\Vhere was it you saw I\{r. Pflaster¥
A. Saw whoY
Q. Mr. Pflaster?
A. Out on the street.
Q. Do you know where the Greek Lunch R-oom is?
A. No.
Q. You deny that you told him that that day?
A. Yes, sir; I do.
Q. Didn't you go to Bluemont to see ~Ir. Pflaster the Saturday night before you testified before the grand jury 1
A. No, sir.
page 129 ~ · Q. Didn't you go to George Lee's barber shop
and ask for ~Ir. Pflaster, you and John Hummer?
A. If I did, I don't remember.
Q. You and John Hummer, go there together?
A. If I did, I don't remember it.
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R.E-DIRECT EXAl\fiNATION.
By 1\fr. Connor:
Q. :rvrr. o,vens, you talked to me about this case, didn't you f
A. Yes, sir; I guess I did.
Q. And I took down yo·u statement, didn't I?
A. Yes, sir.
Q. vVere you under the influence of liquor that day?
A. Did I act like I ''ras f
Q. I am just asking you, I can't testify.
A. No, sir; I 'vas not.
Q. Are you a drinking man, ~Ir. Owens 7
A. Well, a little drink when I can get it, sometimes; yes,
dir.
Q. Did you have any liquor that night when you were in
Bluemont?
•
A. No, sir; I didn't.
Q. Perfectly sober that night?
.
A. Perfectly sober, as sober as I am sitting here.
(Witness excused.)
Whereupon

OHARL'ES CARROLL
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:
DIRECT EXAI\fiNATION.
By Mr. Connor:
Q. What is your name?
page 130 ~ A. Charlie Carroll.
Q. Where do you live 1
A. Up on the mountain, at R.ussell Smith's place.
Q. vV ere you in Bluemont. on the night of August 4th, the
night of the primary election f
•
.l\.. That was the day of the election?
Q. Yes.
A. No, not. at night. I came on down about five o'clock
and I left about six.
Q. Did you see any of this trouble between Pflaster and
Beavers?
A. No, sir.
Q. Did you ever hear 1\{r. Pflaster make any threats about
this trouble he had with Beavers, about shooting him?
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A. No, I can'tQ. How?
A. No, sir; I don't think so.
. Q. You don't think so~
A. No, sir.
.
Q. Yon either know whether you did or didn't, Mr. CarroilY
A. Well, I might have heard M;r. Pilaster say something
about it, but I can't say, to be positive, and sa?~ now what it
was.
Q. I will ask you, Mr. Carroll, if you didn't hear George
Pflaster say he had shot Mr. Berkley Beavers and intended
to kill him1
A. No, sir; I don't think so.
Q. Did you not hear J\lfr. George Pflaster make the threat
that he was going to kill J\IIr. Beavers?
Mr. Hall: lvfr. Connor; that is rather leading.
Mr. Connor: I have never had an opportunity to interview this 'vitness.
page 131 ~ Mr. Hall: That is your own fault.
Mr. Connor: And the Court sees the attitude
of the witness.
Mr. Hall: If he doesn't know a thing; he doesn't know it.
The Court : The Court is not iir a position to say that the
witness has taken the Commonwealth by surprise, or is unwilling to testify. If nobody has examined the witness before
he is put on the stand, I wouldn't put him on.
0

k

(Witness excused.)
Whereupon

ARTHUR CARROLL
was called as a witness on behalf of the Commonwealth, a11d
having been first duly sworn, testified as follows:
EXA~1INATION.

DIRECT

By ~Ir. Connor:
Q. Where do you live f
A. Purcellville.
Q. Do you· know ~1r. George Pflaster?
A. Oh, yes; I know him.. I got acquainted with him about
a year ago.
0
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Q. Did you ever hear l\ir. Pflaster make any statement
about this shooting affair up there at Bluemont that night of
August 4th?
A. Yes, sir; I think so.
Q. Where were you when he made that statement 1
A. I was at his garage.
Q. At his garage?
A. Yes, sir.
Q. When was it?
A. It was that night sometime. I don't j{now what time of
night it was.
Q. Of the same night the shooting was done Y
A. Yes.
··
page 132 ~ Q. \Vhat did you hear him say?
A. He said he was going to shoot him, shot at
him, intended to hill him; shot with the intentions of killing
him.
Q. That he had shot at him and had intended to kill him?
A. Yes, sir.
Q. That was the same night7
A. Same night.
Q. About what time of night?
A. I don't know just about what time it was. It was getthig along in the night, pretty late. I just it was around eleven
o'clock.
Q. Around about eleven o'clock?
A. It may have been later. I don't know, I am not sure
about the time, at alL
Mr. Connor: The witness is yours.
CROSS EXA~IIN.A.TION.
By J\lfr. Alexander:
Q. How long after the shooting was this, do you kno,vY
A. No, sir; I don't know just how long it was. I should
judge about an hour and a half, something like that. The
best I can remember.
Q. An hour or hour and a half after the shooting?
A. Yes, sir.
Q. Where did this occur?
A. It was at his garage, standing by the garage, talking to
~Ir. Pflaster himself.
Q. Anybody else there Y
A. Plenty of people standing around.
Q. What was he talking about?
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A. What he was going to do.
Q. How did he come to tell you?
A. I don't know.
(J IIad you ever been intimate with Mr. P.flaspage 133 ~ ter f
A. No, sir; he just tole me what he had done,
and what he was going to do.
Q. Do you lmow whether anybody else who was around
there heard him?
A. There was plenty of people standing around.
Q. Who were some of them 7
A. I am not sure, but I think Pat was stand on the porch,
but he was a smart piece away, and he '\Vas kind of talking
a little low.
Q. Where did you first run across Mr. PlasterY
A. When I first come down from the show he was standing
on his porch?
Q. There was a crowd around there 1
A. Yes.
Q. And he took you aside?
A. Yes.
Q. Took you aside and told you he had shot at Beavers
and intended to kill him?
A. Yes.
Q. Did he tell you he had shot at Hummer and intended to
kill him?
A. No. He just asked me· if I had seen Hummer, and I
said: . ''Yes ; there are two standing on the other side now.''
Q. And this was an hour or house and a half after the
show1
A. As well as I can remember. I might have been later
or less.
Q. vVhere were you when the shooting occu.red?
A. I was at the show.
Q. You say yon knew Pflaster about a. year?
A. About a year, jes; maybe longer.
Q How many times have you seem, him in that year?
A. I don't know about that.
page 134 ~ Q. Did he ever talk to you confidentially before?
A. No. We have been talking, just passing a few words,
but not to amount to nothing.
Q. A.nd he pulled you out of the croWd to tell you?
A. Out of the crowd, yes.
Ql. Did he ever pull you out of a crowd to tell you anything else?
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A. No, sir.

nir. Alexander: That's all.
(Wtiness excused.)
'Vhereupon

J.

,V.

~IcCARTY

was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:
·
DIRECT EXA1viiN.A.TION.

By 1vfr. Connor:
Q. vVhat is your name?
A. J. ,V. 1\{cCarty.
Q. Where do you live?
A. Airmont.
Q. How far is that from Bluemont, and in which direction?
A. About three miles, I guess, Bluemont is west, about
three miles.
Q. Were you in the town of Bluemont on the night of August 4th?
A. Yes, sir.
Q. Do you kno·w William Berkley Beavers?
A. Yes, sir.
Q. Do you kno'v George Pflaster'
A. Yes, sir.
Q. Did you see either one of them that night?
page 135 ~ A. Yes, sir; I saw both of them.
Q. Did you see any of the trouble or difficulty
up there; that shooting or stone throwing and one thing and
another~

A. I saw part of it.
Q. Just tell the jury what you saw!
A. I was sitting down in Mr. Iden 's store, on the sidewalk. J\Ir. Beavers came along and stopped there at the garage and asked 1\:Ir. ~im Osbourne who the election went.
When I heard that, I went up there to find out ho'v the election went. I got up and started on up the street. Mr. Osbourne told him that l{napp carried Loudoun County by 150
majority, or aborit that, and then Beavers asked him who
was elected and he said Byrd was elected by 35,000 or 40,000
maj_ority. About that time I was up practically opposite
the car?

\

-- · - - - - - - - - -
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Q. On the opposite side of the street from the car?
A. Yes, sir; on the opposite side, practically in a line with
the car. When I heard a lick. I looked over and I saw Mr.
Pflaster run from the car up on the porch of the ice cream
parlor and seen him throw a stone from there, and John Hummer asked him if he was throwing at him. He said ''No''.
Q. Which John ·was that, Little John or Tall John?
A. It was Little John, if that is the way you got .of describing him. He said no, that he was after the other John
Ifummer. Little John, as you call him, spoke up and said
"You are not hunting him; he is here". He said, "Didn't I
tell you to stay off my place?'' He asked him, ''Where i.&
your place f You rented this groung out to the show and
throwed it open to the public and I thought it was all right
for me to go through there". And he said, "God damn you;
I will get you to go away", and he went and got-went in the
building, and the shooting \Vas going on 'afterwards. I di~ 't
see him shoot.
Q. You saw him go in the building.
page 136 ~ A. Yes, sir; that is all.
Q. And you heard him make this threat¥
A. Yes, sir.
Q. How many shots were fired there, Mr. McCarty, do you
know¥
· A. I would say from six to eight.
Q. Did you see the car when it moved away from the building, when it went down the road¥
A. I saw the car move up a piece. I might have seen it
move away, ut I can't say that I did. It moved up a piece
and stopped and \Vhen I looked down and got the car again, it
was gone. I don't know when it left.
Q. How much time, to the best of your judgment, was there
between the time you saw Pflaster throw this stone in the
car and when the car moved away f
A. A minute or so.
Q. Did you see Berkley Beavers again that night?
0
A. Yes, sir.
Q. Where was he when you saw him then 1
A. He was about I den's store I would say. There or thereabouts.
.
o
Q. What was his p:Q.ysical condition then?
A. His head was cut and shot holes in his leg.
Q. Did you see that Y
A. Yes, sir. 1 seen the holes in his legs. I dudpect they
were shot holes. In fact, I think I felt a shot or so.
Q. Was he complaining about being sick and hurtY
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A. He was complaining of being sick and hurt both; said
he was feeling bad..
Q. Did I understand you to say you saw Pflaster come out
from behind this car 1
page 137 ~ A. I saw Pflaster run from the car. He was
not behind the car; on the side of the car, close
to the front door, and I saw him run back up on the porch
after I had heard this lick.
Q. You heard the lick?
A. I heard a lick.
Q. How far off w~re you when you heard it Y
A. I was, well, thirty feet, maybe a little further than thatsay forty feet and that would catch it, I know.
Q. Forty feet when you heard the lick¥
A. Forty feet. I looked over to see what was going on
and I saw George run from about the front door of the car
on the left hand side, run up on the porch and I saw him
throw another stone from there. There was a stone thrown
from there. That. was the first I seen him thro,v.
Q. Did you see another stone thrown before yon heard
·the crack 'of the shot gun, except the one you saw Pflnster
throw¥
A. Yes, I heard one.
Q. And a crash f
A: I heard one hit the gasoline tank there.
Q.. Before you heard the crack of the shotgun?
A. Yes, sir.
Q. Did you see Little John Hummer throw a stone at
Pilaster?
A. No, sir; I didn't see him. I seen him fall to the ground
and ask George if he was after him. lie said, No, he was
after the other God dam:n Hummer.
·
Q. Did you hear anybody make any threats towards George
Pflaster before you heard the crash in the car¥
A. No, sir; none at all.
Q. Were you in a position to see who was in that car
when it drove up there and stopped along the front of the
building?
A. No, sir; I couldn't see. I only recognized Bnrk's voice.
Q. You only recognized Beavers' voice.
A. Yes.
CROSS EXAMINATION.
page 138 .~

By

~Ir.

Hall :.

Q. Yon say the first stone you saw ~Ir. Pilaster throw was

when he went back to the steps?

\
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A. Yes, back up the steps.
Q. Who was that stone thrown atY
A. I couldn't tell you that.
Q. It was not thrown in the carY
A. I couldn't tell you that.
Q. And you say you are certain that the second stone that
was thrown and hit the gas tank or iron beam was before the
gun was fired?
A. Well, it might have been that George threw that stone
that struck that thim himself. I can't say who threw it. I
didn't see anybody throw it.
Q. Do you mean to tell this jury that Mr. Pflaster threw
the stone that hit the iron beam or gas tank, at the position
you tell this jury he \Vas in Y
•
A. After he got up on the porch it was possible to do it,
wasn't it?
Q. It is probable, if we are dealing in probabilities.
The Court: We are not dealing in probabilities; neither is
the Court.
The Witness : On only seen one thrown, and I heard another.

By Mr. Hall:
Q. And it hit what?
A. The upright from the gasoline tank.
Q. You were in Bluemont early in the afternoon, were you
not?
·
A. No, sir; not so early.
Q. You were there when the first scrimmage took place in
front of Iden 's store f
page 139 ~ A. Yes, sir.
Q. And you are the gentleman, I believe who
went up behind lv[r. Pflaster and hit him in the back?
A. No, sir.
Q. Do you deny that you did go up behind him and hit
him in the back, down by !den's storeY
A. .Absolutely. I do, yes.
·
Q. If 1fr. Pflaster had stood in the door and fired the shotgun you could have seen him, couldn't you?
A. I think I could, if he had come out in the light. Yes,
I could have seen him.
Q. There was nothing to keep you from seeing?
A. Nothing particularly so, unless my attention was
drawed to something else and he came out between times.
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Q. You think it was just a minute between the time George
Pflaster threw the stone and the time the car left?
A. I didn't say just a minute, I said about. I said when
it left I didn't know.
Q. How long did the whole thing last 7
A. That is pretty hard to get at.
Q. "\Vas it over two minutes?
A. Oh, yes, it was over two minutes.
Q. Well, how long did it last?
A. Around about ten or fifteen minutes, I would say.
By the Court :
Q. Mr. McCarty, how long was it after you saw him throw
the stone from the porch until you heard the first shot f
A. After )\,fr. Pflaster throwed the stone from the porch 7
Q. Yes..
A. Anywhere from two to four minutes, I would say.
Q. Two to four7
.A.. Yes, sir.
(Witness excused.)
page 140} (Whereupon at 5:30 o'clock p. m. an adjourn. ment was taken until 10 o'clock a. m. tomorrow,
"'\Vednesday, April 14, 1926.)
In the Circuit Court of the State of Virginia for the County
of Loudoun.
The Commonwealth if Virginia
vs.
George E. Pflaster.
Lees burg, Virginia,
Wednesday, April14, 1926.
SECOND DAY.
The trial was resumed at 10 o'clock a.m.
Before: Judge Fletcher and a jury~
Appearances: As heretofore noted.
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PROCEEDINGS.
Whereupon
CARL NEFF
was called as a witness on. behalf of the Commonwealth, and
having been first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Connor:
Q. What is your name f
A. Carl N e:ff.
- Q. Mr. Neff, how old are you f
A. Twenty-one.
Q. Where do you live?
A. Bluemont.
Q. Do you know ~ir. William Berkley Beavers¥
A. Yes, sir..
page 141 ~ Q. How long have you known himY
A. A little better than three years.
Q. Do you know Mr. George E. Pflastert
A. Yes, sir.
Q. How long have yon known him?
A. Well, about the same.
Q. Were you in the town of Bluemont on the night of August 4th, last T
A. Yes, sir.
Q. Did you see either one or both of these men there that
night?
A. Yes, sir.
Q. ·were yon at that show that they had over there at Blue·
mont that night?
A. Yes, sir.
Q. See George Pflaster at tha.t showY
A. Yes, sir.
Q. About what time did you see him there 1
A. Well, about the midst of the show, I would judge.
Q. How long did he stay there Y
A. Well, I don't know that.
Q. How come you to see him 1
A .. Well, I saw him as he came in, and just happened to
notice him.
Q. Did he take a seat in the showY
A. I never saw him take a seat.

1
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Q. What did he do? Just tell the Court and jury what he
did when he came in thereY
A. Well, he came in and looked on a while, and that is the
last I saw of him.
. Q. You are sure he was there that night, in the showY
A. I didn't see him go out.
Q. Did you see him after the showY
page 142 ~ A. No, sir.
Q. Did you hear the shooting there, any shooting in the town that night?
A. I heard three shots.
Q. Where were you at that time?
A. In the show.
Q. On the show grounds 1
A. Yes, sir.
Q. Did you see Mr. Berkley Beavers after the showY
A. Yes, sir.
Q. Where was he?
A. Right in front of J\1:r. Iden 's garage.
Q. Where is that with reference to the Pflaster Building
or P:flaster garage Y
A. I would judge a hundred or a hundred and twenty-five
yards below.
Q.. Belo,vY
A. To,vard Airmon t.
Q. What was the physical condition of J\fr. Beavers when
you saw him that night Y
A. Well, he was sick, nervous.
Q. Had anything happened to him Y
A. He had some shot in him, and cut in the head.
Q. Did you see the cut in his headY
A. Yes, sir.
Q. Was there any blood about the head?
A. Some; yes, sir.
Q. Did you help to· take any shot out of him 7
A. Yes, sir ; I taken two ot three ..
Q. Whereabouts along his body or on his body were these

page 143

~

shots~

A. The ones I got was in his leg.
Q. Do you know whether he had any shot any-

where elseY
A. He had a couple in his arm, as well as I can remember
and shoulder.
Q. Did he have any shot about his hear or eyeY
A. Yes, one above the eye.
Q. Did you go anywhere with him that night?
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A. Yes, sir.
Q. Where did you go 1
A. Went to the doctor, Doctor Simpson, Purcellville and
from there down to Leesburg.
Q. Who drove the car?
A. Willie Thompson, Willie Stickles.
Q. Was Mr. Beavers aboe to drive the car that night?
A. Nlo, sir.
CROSS EXA1\1INATION.
By

~Ir.

Alexander:

Q. Mr. Neff, you say Mr. Beavers had a shot over his eye?
A. As well as I can remember; yes, sir.
Q. When did you first learn about the shot over his eye?
A. That night.
Q. Did you go in the doctor's office with him?
A. Yes, sir.
Q. The doctor didn't find any shot, did he?
A. Yes, sir.
Q. Over the right eye or the left?
A. I don't remember which eye.
Q. Are you sure the doctor found a shot?
A. I don't kno·w about the shot over the eye, but I know he
found shot.
Q. I am talking about the one over the eye.
A. Well there is a shot mark there.
page 143 ~ Q. Very plain for you to see?
A. Yes, sir.
·
Q. And you can't account for the doctor not being able
to sec it, although you saw it yourself?
.L~. Yes, sir.
Q. Now, you say this was down in front of Iden 's garage,
where you next saw him?
4. Yes, sir.
Q~ What was Mr. Beavers doing when you got there?
A. Standing by his car.
Q.. Did he have his clothes on?
A. Yes, sir.
Q. He had his clothes on when you picked the shot out?
A. No, sir;.he had his pants down.
Q. He took his pants down?
A. Yes, sir.
Q.. Was it pretty close to Mr. Raymond Jacobs' house?
A. Well, not so very; no.
Q. Who else· was down there?

George E. Pflaster v. Commonwealth.

123

A. There was Mr. John Hummer, the two John Hummers,
and Earl Thompson and myself and lVIr. Wright.
Q. What time of the night was that?
A. That was after the show. I don't know what time it
was. It was after.
Q. They had liquor there in the car, didn't they 7
A. No, sir; not as I saw.
Q. Did you go to Purceyville with them 7
A. Yes, sir.
Q. VVhere from there?
A. Leesburg.
Q. Which was did you go f
A. Mr. Russell Connorspage 144} Qj. I say, which way did you go?
A. Straight down the pike.
Q. Did you go to Gurley Rudders before you came to.
Leesburg?
A. N1o, sir.
Q. Did you go to Gurley Rudders that night at all?.
A. We went that way going back. VVe went in toward
Bluemont.
Q. Did you go out to Gurley Rudders that night?
A. Well, I didn't.
Q. But the car went there, didn't it Y
A. I don't know whether anybody got out. The car went
by there and stopped.
Q. There was somebody at the house, wasn't there?
A. Well, I don't really remember whether there was anybodyQ. But you certainly did stop there?
A. I know it stopped; yes, sir.
Q. What was the size of these shot you picked out-are
you familiar with shot?
lt. I never paid no particular notice.
Q. Small¥
A. Small shot.
Q. Nlo. 10, or ·would you recognize No. 10 shot if you saw
them·?
A. Well, they weren't as small as No. 10.
Q. What size do you think they were¥
A. In my judgment, I judge they were sixes.
Q. Bird shot?
A. I wouldn't say so.
Q. Didn't save any of them, did you 1
A. No, sir.
Q. How did you see these shot?
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A. I picked them out.
Q. Did Beavers. get around in front of the automobile lights Y
A. Well, maybe he did. The light is located up in front of
the car.
~ Who came down to Purceyville and Leesburg with himY
A. Both Mr. Hummers, Willie Thompson and· myself.
Q. Five in the car¥
A. Yes, five.
.
Q. Where were you riding 1
A; In the back seat.
.
Q. What did you go along forY
A. Well, to be going, more than anything else.
Q. Didn't you fellows have a drink there in front of Iden 1s
garage before you leftY
A. N.o, sir.
·
Q. You say you rode on the back seat 1
A. Yes, sir.
Q. Didn't· ride on the front seat Y
A. No, sir.
Q. You didn't hear anybody say anything about a rock
being in. the car, did you Y
A. No, sir.
page 145 ~

(Witness excused.)
Whereupon
WILLIE STICI{LES
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Connor:
Q. Mr. Stickles, where do you live 1
A. Bluemont.
Q. How long have you lived there in Bluemont Y
A .. About four years.
page 146 ~ Q: Do you know George Pflaster?
.
A. Yes, sir.
Q. How long have you known him?
A. I have known him pretty much all my life.
Q. Do you know Mr. Beavers here Y
A. Yes, sir.
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Q. Were yon in the town of Bluemont on the 4th day of
August last year?
A. Yes, sir.
_
Q. Did yon see Mr. Berkley Beavers that day~
A. Yes, sir.
Q. Did you ride in a car with him that day Y
A. Yes, sir.
Q. Did you ever see any liquor in his car that day1
A. No, sir; I did not.
Q. Tell the jury to what extent you were in his car and
round about his ca.r that day?
A. Well, in the afternoon I went up to the blacksmith shflp
to fix a spring on a truck and came on back down by there
and Carl Neff was there, and myself and Mr. Beavers asked
Carl where was his father at, and he said he was out to Ed.
Wingatea ( ?) thrashing wheat. Then we· said, ''I wonder if
he is going to come in to vote''. And he said, ''I don't know
'vhether he will".
Q. You need not tell what they said; just what they did.
A. We got in the car and went out there after him?
Q. Who got in the carY
A. Carl Neff and myself and Beavers.
Q. Is Carl Neff the son ofA. Mr. Neff.
Q. Where did you goY
A. Out to Ed Wingates.
page 147 ~- Q. How far from Bluemont 1
A. I don't exactly know. I expect about five
or six miles.
Q. Did you get 1\{r. Neff Y
A. We did; yes, sir.
Q. Then where did you goY
A. Back to the polls.
Q. Bluemont?
A. Yes, sir.
Q. Did you see any liquor in the car which Mr. Beavers
offered Mr. Neff or anybody else that day?
A. I did not.
Q. Vlill you tell the jury whether Mr. Beavers was drunk
that day?
A. I never saw him take a drop. If he was drunk, I didn't
see it.
Q. Was he sober or drunk?
A. He was sober, so far as I can see.
Q. Did you see anything of the disturbance there in the
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afternoon, or any difficulty between Mr. Beavers and George
PflasterY
A .. That evening I did, yes, sir. .
Q. About what time?
A. I don.'t know exactly what time, but just about before
the polls closed. It wasn't sundown. It was near sundown,
something like that. I saw the disturbance.
Q. What happened?
A. Well, Mr. Simpson and Mr. P.tlaster was standing there,
and Mr. Beavers came up on the sidewalk there, and Mr.
Simpson said, '' 1\fr. Beavers, did you tell George Pflaster you
bought my vote for two drinks of whiskey", and Mr. Beavers
said it was a damn lie and then Mr. Pflaster struck him.
Q. ~Ir. Pflaster struck him f
A. Yes, sir.
page 148 ~ Q. You are sure ~Ir. Pflaster is the one tl1at
struck the first blow and started the fuss that
day?
A. I know he was.
Q. Did you see anything of the shooting there that night1
A. Yes, sir ; I heard the shooting.
Q. "W:here were you when the shooting began?
A. I was over there at the tent back of the garage.
Q. Can you give the jury an idea of the number of shots
you heard fired there in the town of Bluemont that night'
A. I can't, to tell the truth. I didn't pay any attention to
how many shots there were. I wouldn't say, for I don't knuw.
I ·never counted them.
Q. But you know you did hear some?
.
A. I heard shooting, yes.
Q. Did you see either George Pflaster or 1\fr. Beavers after
the shooting there that night?
A. I saw 1\fr. Beavers.
Q. Where did you see him?
A. Down the road, right there between Iden 's garage and
the old schoolhouse.
Q. About how far frQm the Pflaster garage?
A. Quite smart distance. I don't know exactly wl1at it
would be. I suppose 150 yards, something like that; maybe
further than that.
Q,. What was ~Ir. Beavers doing when you saw him there?
A. Well, he was there. He was kind of shaky, wasn't doing much of anything. We taken his pants dowr: and examined him where he had been shot and got a couple of shot
kind of sticking on his limb.
Q. What was his condition at that time?
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A. Well, he was pretty well shook up, wasn't in very good
shape, I suppose from the lick he got, and the
page 149} the shot.
Q. Did he seem to he strong or weak!
A. No, he was weak. He wasn't in shape to drive the car.
He was to weak to drive the car.
Q. Who did drive the car 1
A. I did.
Q. Where did you drive it to!
A. Drove it to Dr. Simpson's and from there on to here,
Leesburg.
Q. Where does Dr. Simpson live 7
A. Purceyville.
Q. How far is that from Bluemont1
A. Seven miles.
Q.. Did ~tfr. Beavers get out of his car and go into the office
of Dr. Simpson f
A. Yes, sir.
Q. Do you kno'v whether Dr. Simpson picked any shot out
of him?
A. I didn't go into the office; no, sir.
Q. You didn't go in the office.
A. I stayed in the car.
Q. Stayed on the outside Y
A. In the car.
Q. You waited in the carY
A. And tl1e other fellows went in.
Q. Did you notice "rhether or not Mr. Beavers had a wound
on the back of his head?
A. He had a cut on the left side of his head.
Q. Can you tell the jury to the extent of that cut?
A. I just know it was cut. That is all. There was right
smart little blood there.
Q. How do you know it was cut Y.
A. I looked at it.
page 150 ~ Q. w·as there any blood there~
A. Yes, sir ; there was blood.
Q. Bleeding1
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Hall:
Q. Mr. Stickles, what time did Mr. Beavers get to Bluemont on election day Y
A. Well, he came up· there in the morning.

\
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Q. I believe you live in Bluemont; is that right Y
A. I don't. I live in Purceyville.
Q. You live. in Purceyvillef Do you vote in Bluemont!
A. You just heard me say I did.
Q. What time did you first see Mr. Beavers on election
day~

A. I dop.'t know. I suppose-! disremember what time it
was.· Between nine and ten o'clock.
Q. How long had he been driving that car around there
before you got in the carY
A. I don't kno\v how long sir.
Q. What time did you first get in that car?.
· A. Well, it was around about half past two, something
like that.
Q. And he got there at nine o'clockf
A. Well, he wasn't around all day. ·
Q. You saw the car at nine o'clock. You don't mean to tell
this jury he didn't have \vhiskey in that car between. nine
and half past two ~
A. I didn't say that, either. I said he didn't have any
in there when I was there.
page 151 } Q. How long were you in there f
A. I was in there that evening.
Q. An hour, two hours, ten minutes~
A. I was in there a couple of. hours.
Q. You have told us of that trip yon took to Purceyville
and Leesburg. Where did you go after leavingY
A. Went back home.
·
Q. Which way~
.
A. Back to Pnrveyville and on home.
Q. Did you go to Gurley Rudders?
A. We went by there; yes, sir.
Q. All right. Who suggested going np theref
A. I don't know as anybody suggested it.
. Q. Did anybody tell you to drive up. there·? That is not
the nearest way back to Bluemont, where you were going!
A. I don't know who told me.
Q. What did you do when you got there'
A. Didn't do anything.
Q. Stop .there Y
A. No, sir.
Q. You mean to tell this jury that you drove up to Gurley
Rudders, which is not the nearest way back to Leesburg and
didn't stop ~
A. No, sir.
Q. And you don't kno"r what yon went for Y

I
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A. Didn't go for anything.
Q. How is that?
A. Didn't go for anything.
Q. Mr. Neff was in that car, Carl Neff~
A .. Yes, sir.
Q. Was he sober?
page 152 } A. As far as I know, he was.
Q. And he would know whether you stopped
there of didn't stop, wouldn't he?
A. I would think so.
(Witness excused.)
Whereupon
WALTER PARKS,
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Connor:
Q. What is your name?

A.
Q.
A.
Q.
A.
Q.

Walter Parks.
Where do you live Y
I live two miles from Bluemont.
In which direction?
About half a mile.
How long have you been living in the neighborhood of

Bluemont~

A. About eight or nine years.
Q. Where were you born and raised?
A. I was born in Loudoun County.
Q. In what neighborhood~
A. Around Bluemont?
Q. Around Round Hill?
i. Yes, sir.
Q. That is ho\v far from Bluemont?
A. Three or four miles.
Q. Do you know George Pflaster?
A. Yes, sir.
Q. !{now Beavers here~
A. Yes, sir.
·Q. How long?
page 153 } A. All my life, ever since I have known any;
body.

l
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Q.. Were you in the town of Bluemont. on the night or August 4th, last year?
A. Yes, sir.
Q. Ifow did you happen to go up there that night.
A. I went up to the show.
Q. Did you see Berkley Beavers or George Pflaster there
that night~
A. No, sir. I saw Mr. Pflaster there when I ·went over to
the show. That is all I saw.
Q. You saw Mr. Pflaster at the showY
A. No.· I saw him as I went over to the sho'v; passed by
his building.
Q. Where was he when you passed by his building Y
A. Sittong there, halfway of his building talking to some
man.
Q. Was he on the porch in front of the building?
A.· No, sirree.
Q. Where~

A. About half way of the building, talking to some man.
Q. On the sidewalk that runs along by the building?
A. Yes, sir.
Q. Did you heard any shooting there that night of the
showY
A. Yes, sir.
Q. .About l1ow many shots did you hear~
A. I heard three or four shots?
Q. Where were you while this shooting was going on Y
A. I was at the show.
Q. You were at the showY
A. After the show I came on over.
· Q. You came on over~
page 154 ~ A. Yes, sir.
Q. Did you see Pflaster Y
A. I saw him fire the gun; yes, sir.
Q·. Where 'vas he then 1
A. A little over halfway in the building.
Q. What was he doing then?
A. I didn't see him until I walked beside this building,
and he stepped out and fired the gun twice in the air.
Q. He stepped out of the buikding?
A. No, he was inside of the building.
Q. Did you see Berkley Beavers after that?
A. No, sir.
Q. You don't know whether Beavers was shot or not. All
right.

,...-------
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CROSS EXAMINATION.
Bv Mr. Alecander:
··Q. How did Mr. Pflaster :fire that gun~
A. Why, he :fired it up in the air over the road.
Q. Who was with you 7
.A. A man up in Bluemont, Mr.· McCleary.
Q. Mr. Grady McClearyY
A. Yes, sir.
(Witness excused.)
\

VVhereupon
DR.
SIMPSON,
was called as a witness on behalf of the Commonwealth, and
having been :first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Connor:
Q. Doctor, where do you live~
A. Purceyville.
·
Q. What is your profession?
page 155 } A. Practitioner of medicine.
Q. Do you kno'v William Berkley Beavers Y
A. Yes, sir.
Q. How long have you known him Y
A. Well, .I can't tell you. I don't know. I don't remember.
Q. A few years~
A. A great many years.
Q. Did you see him on the night of August 4th, last yea.r t
A. Yes, sir.
Q. Where did you see him'
A. In my office.
Q. What was the occasion of his visit there?
A. I said just now I saw him the night of the 4th. I had
retired and was asleep and the door bell rang and I went
down and opened the door. I didn't pay any attention to the
hour of the night, but I presume it 'vas along about 11 or
12 o'clock, or anout midnight, and 1\fr. Beavers came in the
room to see me about a cut on his head and some shot. He
had some shot scattered in his limbs on both sides and 1
picked one shot out somewhere on the temple and one above
here (indicating) I think. I don't remember just how many

Il
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I did pick out, but there were some other spo,ts on him, and
he had a cut on the back of his head, right here. I think
I took two sutures in it-a flesh wound.
Q. ?Will you tell the jury whether or not the scalp was
broken on that place on the back of -his head i
A. What do you mean when you say scalp?
Q. As I understand, doctor, and I expect the court to in/
struct this jury and his Honor will correct me if I am wrong,
a wound is a contused injury, a breaking of the outer cover-~-
ing of the body or of the head, a breaking of the skin or outher ·
covering. Was the outer covering of his head
·
page 156 ~ broken Y
A. Yes, sir. He was cut do much so that I
1
taken two sutures in it.
Q. You took hvo stitches in it Y
A. Yes, sir.
Q. Was he bleeding from that wound~
A. There wasn't any he'ln'lnorhage at that time, no, sir.
Q. To what extent were the shots scattered over his body,
doctor!
A. Generally all over his body, his head and his lower
limbs.
Q. Did I understand you to sa.y you picked out two shots
from his head T
A. I think it was two, Mr. Connor. I wouldn't say positively, because I didn't take particular note of the number
of shot, but he had a number of spots on there and other
places where the shot had marks there.
Q. Did you get all the shot out
his body or head?
A. I wouldn't say that I did or did not. I don't know.
Q. Well, what was his condition when he came there~ Did
he show any effects of having been through a strenuous experience?
A. He was somewhat nervous and excited, so much so
that I mentioned to him to be quiet as he could, because
my wife was sick and I had just gotten her to sleep and I
wanted as little disturbance as possible there.
· Q. Was he strong or weal at that timeT
A. I didn't see any exhausted condition whatever; didn't
administer anything to him for the relief of anything, just
dressed his wounds;

og

Mr. Connor: You may take the 'vitness.
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CROSS EXAMINATION .
By Mr. Alexander:
Q. Do you know who 'vas whith him, doctor~
page 157 ~ A. ·Yes, sir; there were two gentlemen with
him-at least, one came in with him. Mr. Hummer
arne in with him. I think thet! say his name is Hummer. The
her gentlemen who came in with him I understood is a Mr.
ummer. The fact of the matter is. I dodn 't pay particular
attention who was with him.
·
Q. Was t~ere any indication there that Beavers had been
dtinkingY
·
A. I paid no attention to his dissipation or anything of
that kind and din't notice any evidence of it.
Q. These 'vounds were superficial wounds, weren't they,
nothing serious 1
A. The scalp wound was just a scalp wound through the
integume-p.t.
Q. Not a serious wound?
A. Not a dangerous wound. I told him to come back the
next day, but he didn't come back.
Q. These gun shot wounds, were they deep or just sticking
· unde.r the skin ?
A. Just under the skin, not t.deep.
Q. And there were some. marks where they had not gone
under the skin, is that right?
A. I don't recall about that. He had some spots there
where there wasn't any evidence of any shot, but the ·outhe'l·
skin 'vas broken~, you understand, and you· could see the im- .
pression that they were there.
Q. Do you recall the size of the shot, doctor Y
A. I do not. I thought afterwards I should have kept the
shot, you understand, on the next day; but I didn't, and I
didn't pay any attention to the size of them.
Q. They were small shot~
A. Small shot.
Q. Bird shot Y
page 158 ~ A. I would resume so. I wouldn't say positively. I didn't pay particular attention to it.
(Witness excused.)
Mr. Connor: This is the case for the Commonwealth.
The Court: The Commonwealth rests ; call the defend.ant 's witnesses.

l
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Whereupon.
CHARLES C. BARTON,
was called as a witness on behalf of the defendant, and having been first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Alexander:
Q. Mr. Barton, your name is Charles F. Barton, is it Y
A. c. c.
Q. You live at Bluemont?
A. Yes, sir.
Q. You were in Bluemont on the 4th of August, last year?
A. Yes, sir.
Q. You know Mr. Berkley Beavers~
A. Yes, sir.
Q. You know George Pflaster f
A. Yes, sir.
Q. You know John T. Hummer?
A. Yes, sir.
Q. Did you see Berkley Beavers in Bluemont that day~
A. Yes, sir.
Q. When did you first see him?
A. I was on the postoffice porch when he drove up in his
cnr; he got out and came over to the porch.
Q. Was Pflaster anywhere around then 1
A. Yes, sir. Pflaster was there, I think. If
page 159 }- he wasn't, he was there shortly after, but I think
he was there right at the time. I know he was.
Q. Did· Beavers say anything to him Y
A. Yes, sir. Asked him how he was betting on the election,
and George told him he wasn't betting. He wanted to bet
on the precinct and wanted to bet on the election as a whole,
and there was some discussion there as to betting on the
election. George said he wasn't betting.·
Q. How long did this conversation last Y
A. Oh, not so long.
Q. How did it come to break up Y
A. George left.
Q. Went on away?
A. Yes, sir.
Q. Was Cliff Simpson with Beavers Y
A. No, sir.
Q~ Was there any talk about Cliff Simpson there at that..
I

time~
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A. Yes, sir. Mr. Beavers remarked he had bee over to
Cliff's and gave him two drinks of whiskey and taken him
over toe Unison and voted him for J\IIapp-or for Byrd.
~
Q. He was telling Pflaster that?
A. I don't know that he was telling Pflaster; he was telling
it to the crowd.
\
~
Q. Was Beavers drunk at that time?
~ A. Well, he said he had had four drinks before breakfast.
I. don't know w·hether he was drnnk or not. I only know
what he said.
Q. After Pflaster went on away, did you have any further
talk with Mr. Beavers?
A. Yes, sir.
page 160 ~ Q. Extend any invitation to you?
A. Well, we went out to take a drink, yes.
Q.. Where did you go, Mr. Barton~
A. Drove around up on the grade, out of sight of town.
Q. Who went along!
.A. ].fir. Beavers, Mr. Brown and myself.
Q. How did you goY
A. In Mr. Beavers' car.
Q. Which way did you go, away from Bluemont~
A. Out the mill.
Q. Did. the car collide 'vith anybody at that time?
A. In turning around he backed into somebody's car; yes,
sir.
Q. Yon say he went out by the mill Y
A. Yes, sir.
Q. Did you stop at the mill 7
A. Yes, sir.
Q. Wl1at did you stop there for 7
A. Stopped for Mr. Brown.
Q. Mr. Ralph Brown?
A. Yes, sir.
Q. Did he go with you?
A. Yes, sir.
Q. Then where did you go?
A. Right by the grade; parked the car and stayed there
for a little sociable chat.
Q. Drink anything up there ?
A. Yes, sir; didn't drink anything anywhere else; hadn't
up to that time.
Q. Where did -it come-from7
A. Out of J\!Ir. Beavers' bottle. The bottle was in the
door of the car.
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Q. How big a bott1eY
A. A pint. I took first drink and passed it over
to Mr. Brown. He passed it back to Mr. Beavers. Mr. Beavers put it back in the car.
,..._
Q. Take more than one drink?
A. Not at that time; no, sir.
~·
Q. Well, what happened after you took this. drink! How
long did you stay up there ~
.. A. Oh, ten minutes, maybe.
Q. Then, where did you go 1
. A. Came back to the mill and put Mr. Brown off. We were
going back to the postoffice and 've met some boys there at
the livery stable and they .said they sent the officers to arrest
us and search this car. I just politely opened the door and
stepped out on the ground and said "Burk, let us get out
.,
here and take that liquor out of there''.
Q.. Where did you take it?
A. He put it in his shirt bosom, went in the livery stable
and drank it up, threw the bottle away and went over to the
store.
Q. What was Mr. Beavers' condition as to .sobriety then?
A. Oh, Mr. Beavers was in a good humor. We was all
haveing a good time.
Q. See him any more that day?
A. Severn! times-.
Q. What was his condition the next time you saw him?
.A. About the same as it was at that time. About the middle of the day Mr. Beavers got pretty full. I went home.
Q. How full did he get?
·
A. Well, he was fuller than I ever seen him before,_
Q. So you went nome.
A. Yes, sir.
Q. Did you come back that afternoon 1
page 162 ~ A. Ye.s, sir.
Q. Did you see any more· of him then ~
A. Yes, sir.
Q. What was his condition the next. time you saw him r
A. Well, I think the next time I saw Mr. Beavers he was
sitting on the sidewalk with some blood about his face here,
with his hand on a stone like (indicating) this.
· Q~ What .sidewalk was that Y
A. Right th~re at the post office proch.
Q. What was going on, Mr. Barton?
A. It seems he and Mr. Pflaster had passed some licks
there, and there was some argument as to whether they should
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get together again or not. Finally, Mr. Pflaster went over
and took hold of ·~1r. Beavers and Mr. Reed hau*d off and
kicked Mr. Pflaster in the headQ. What Reed was that?
A. Mr. Jim Reed. Mr. Beavers and Mr. Pflaster went out
in the pike, and there was quite and exciting time there. Mr.
Pflaster threw Mr. Beavers. Mr. Jacobs pulled ~1r. Pflaster
off Mr. Beavers. Mr. Beavers said he had enough. Mr.
Pflaster went on up the road with Mr. Cochran, Mr. Patterson and Aleck Lunsford. Mr. Beavers comes back again
over to this sidewalk and pulls up his suspenders.
Q. Mr. Barton, when you first got there and he was sitting
on the sidewalk, was there anything said about letting them
get together 7
A. Oh, they were having quite a time there. Mr. Beavers
said if they hadn't grabbed his arm he would have knocked
him in the had with a stone, or something to that amount.
I forget jsy what llis words were.
Q. He had a stone there by him there Y
page 163 ~ A. He had a stone right there on the cement
walk, about three feet from the ground.
Q. Was John T. Hummer there!
.A. Yes, sir.
Q. What was he ldoing ~
.
A. He was out in the road with the balance of the crowd,
pulling and hauling.
Q. Who were they pulling and hauling atY
A. Well, no,v, I will tell you. Different men had hold of
one and the other, and at the time I couldn't tell you just
exactly who ~Ir. Hummer had hold of. Nor what Mr. Hummer's words were.: Mr. Hummer seemed to be taking a part
in this fracas. There was two sides to this crowd, the way
I. seen it.
Q. After Mr. Cqchran and Plaster and Raymond Jacobs
started up the .street what did Jiummer do 7
A. Mr. Hummer was following along and :Mr. Cochran
asked him to get back and they had some· words there. Mr.
Hummer remarked to Mr. Cochran that he had him branded
from this time out. Mr. Cochran had his cane in his hand.
He didn't seem to be in a very good humor. In fact, any of
the crowd as far as that was concerned. And Mr. Pflaster
and Mr. Jacobs and Mr. Lunsford 'vent on up the road and
I turned to go back to ~Ir. Hummer and Mr. Cochran to· see
what the outcome of that was to be. It just about died off
there~
·

\
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Q. What was the first thing you heard Mr. Cochran say
to himY
A. Well, he accused Mr. Hummer of agitating the trouble,
that he has a tendency to get after Mr. Pflaster, and to get
away and let him alone and let this trouble quiet down.
Q. Did you see any more of him that day?
A. No, sir.
Q. How soon after that did you go homeY
page 164 ~ A. Not many minutes.
Q. And you didn't come back any more?
A. No, sir.
Q. Mr. Barton, when you :first saw Mr. Beavers over there
that morning, you say after they had some talk about a bet
Pflaster went on a\vay?
A. Yes, sir; Pflaster went on up the sidewalk. Beavers
seemed to have him on the go.
Q. What did Beavers do then i
A. He went around the corner, too.
Q. Followed him around the corner 1
A. Yes, sir; I didn't go up to see wha.t went on around
there. Mr. Pflaster went on around the corner of the postoffice, up the road, as I call it, and Mr. Beavers went on around
with him or right behind him.
Q. Did Beavers extend any invitation to ]\fr. Pflaster?
A. Not to my knowing.
Q. Do you know whether or not he offered him a drink?
A. No, sir.
Q. Did you hea.rd any other talk between these two? that
day, before this fracas down there in the aforenoon Y
A. I don't know that I can say. They was all talking
election talk there.
Q. Did you hear Beavers and Pflaster talking more than
once?
A. I don't kno'v that I can repeat any of their conversation .. There \vas nobody mad at the time, to my knowing
that anybody should take notice of the conversation that it
would make you think anybody was mad? They were talking election talk. Mr. Beavers was a Byrd man and Mr.
Pflaster 'vas a Mapp man and I was a Mapp man, too, and
it seemed to be that the Byrd crowd had the bull on their
side and I didn't have much to say.
Q. You didn't have much to say that day?
A. No, sir; didn't have much to say. We
page 165 ~ seemed to be 'vhipped. ·
(
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CROSS EXAMINATION.
By Mr. Qqnnor:
Q. Mr. Barton, all you fellows were trying to feel good
on election day. Was that the idea~
·
A. Well, I kind of started out with the intention, ~r. Connor.
Q. With the intention of feeling good yourself~
A. Yes, sir; regardless of who was elected.
Q. And you didn't decline the invitation when it was extended to you?
A. No, sir, I do that very frequently.
Q. You do that very frequently, do you f
A. Yes, sir. ·
Q. And you and Mr. Pflaster are very good friends!
A. J\IIr. Beavers and myself too. We are all good friends.
Q. As a matter of fact, you have been a tenant on Mr.
Pflaster 's farm, haven't you Y
A. No, sir.
Q. What?
A. No, sir; never \Vas on Mr. Pflaster's farm in my life
as a tenant. ·
Q. On Doctor Henry's farm, then.
A. And · they don't speak.
Q. You don't mean to say that George Pflaster don't
speak to his brother Henry?·
A. I do say that. They are not on friendly terms, sir.
Q. They are not?
A. No, sir.
Q. Mr. Barton, don't you know that that whiskey that Mr.
Beavers invited you up there to take a drink of didn't belong
to Mr. Beavers at all; that he got it· off the side
page 166 ~ of the road there 7
A. No, sir, I don't know that. I thought it was
Mr. Beavers' liquor.
Q. You thought it was?
A. Certainly I thought so. I went out with Mr. Beavers to
take a friendly drink of liquor. There was no election in it.
There was no Byrd liquor in it with me.
Q. He \Vasn 't buying your vote with liquor f
A. He never mentioned buying it.·
Q. He knew you werw a Mapp man, didn't he t
A. Yes, sir.
Q. And he didn't try to buy your vote with any liquor!
A. No, sir.
1
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Q. And you wouldn't sell your vote for a drink of liquor,
would youf
A. No, sir.
.
.
Q. And you don't know of anybody in your neighborhood
that would, do you~
A. Well, I can't say that I do. No, sir.
Q. A!d you haven't any idea that Cliff Simpson would sell
his vote for a drink of liquor, have you!
A. No, sir.

(Witness excused.}
Whereupon
SAMUEL HENDERSON MANUEL,
was called as a witness on behalf of the defendant, a:nd having
been first duly sworn, testified as follows ~

By Mr. Alexander=
Q. What is your full name?
A. Samuel Henderson ManueL
Q. Where do you live f
page 167 ~ A .. Bluemont.
Q. Do you know Berkley Beavers~
A. Yes, sir.
Q. J{now John W. Hummer¥
A. Yes, sir.
Q. l{now John T. Hummer~
A. Yes, sir.
Q. Did you see them on the night of August 4, 19,25 f
A. Yes, sir. I didn't see the Hummers, I don't think..
Q.

What~

A. I didn't see the Hummers.
Q. Did you see Mr. Beaversf
A. Yes, sir. ,
Q. Where did you see. him Y
Q. Where did you see him?
A. Over to the Ripple's show.
Q. Over to the show ~
A. Yes, sir.
Q. Have any talk with himf
A. Yes, sir; a little.
Q. How did that happen f
A. Well, just a few minutes before the show let out, I
came out of the show. Mr. Beavers was there and he said
''Hurrah for Byrd'' I said, "I am a Byrd man too".· He said

'
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have a drink then". So I took one. The night of
the show I didn't see Mr. Beavers that day at all. I seen
him that night. I was over taking the family to the Ripple
Show. A few minutes before the show lrt out, I came out of
the tent and Mr. Beavers was there. He said "Hurrah for .
Byrd", and I said I was for Byrd, too and he said "Have a
drink, then'', and I took one.
Q. Where was he then Y
page 168 ~ A. Right about twenty-five or thirty steps in
front of the tentf
Q. Was he in an automobile 1
A. Yes, sir.
Q. Anybody else in the car f
A. I never noticed anybody.
Q. ·you say you took a drink Y
A. Yes, sir.
Q. Where did the liquor come from Y
A. Mr. Beavers handed it to me.
Q. Where did he get it 1
A. I don't know.
Q. I mean just before he handed it to you Y
A. He had it sitting by him, I reckon.
Q. In the carY
A. Yes, sir.
Q. What kind of a container was it in 1
A. Half gallon jar.
Q. Was there ·any talk about George Pflaster there?
A. He mentioned something about George Pflaster, yes.
He said, "Did you hear about the little racket we had today''1 I said ''No, sir, I didn't''. ;He said, ''Well, me and
George had a little spat. I guess he's sore because I beat
him out of a hundred dollars last election day". He said,
''By Gosh! If he don't watch out, I'll get him again tonight.''
That is the last words he said to me. The show was fixing to
break up and I had two little kicls in there and I 'vas afraid
they would get off and get hurt, so I went in and got them.
1\!Ir. Beavers drove off and I went back in the tent.
page 169 }
By

~:Ir.

Connor :

CROSS EXAMINATION.
.

Q. Mr. Manuel, what is the reason you can't look at the

jury when you make your statement~
. A. I can look any place at all.
Q. Don't you know Mr. 1\!l:anuel, you never had a word of
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conversation with Mr. Berkley Beavers that night over there
on that show ground T Look at me!
A. I didn't.
Q. Yes. Son't yon know you didn't have one word of conversation with Berldey Beavers over there at that show
ground that night ~
A. Ye$, sir. I didn't have time enought to pay any attention to him.
Q. You didn't have time and you didn't have any conversation with him.
A. Yes. sir; we did.
Q. Mr. Manuel, you have not tolp Mr. George Pflaster
anything about what Mr. Berkley Beavers said to you over
there that night, have you?
A. No.
J\Ir. Connor: Now, if your Honor please, I move to strike
it out. That threat was cont communicated at all. It shows
the attitude of the man and his frame of mind.
The Court : I overrule the motion to strike out.
Q. Whom did you ever talk to about this, Mr. Manuel Y
A. About what?
Q. Whom did you talk to about having had this conversatjon with Berkley Beavers and taking a drink with him at the
showground ?
A. Nobody.. There was no conversation there. I just took
it.
Q. You never told anybody at all about itY
page 170 ~ A. I don't know. They may have been standing there.
Q. What?
A. I don't know that I have.
Q. Never even told Mr. Pflaster?
A. He got hold of it somehow. I must have told him.
Q. Who was the last man you talked to about it?
A. I can't tell you that to save my life.
Q~ What is your business Y
A. Farmer.
Q. Renter?
.A. No, sir; ''Tork on a farm for another man.
Q. You work for another manY
·
A. Yes.
Q. What time of night was it when you saw Berkley Beavers over there at the .showground?
A. Well, sir, close-! guess it was around ten o'clock, half
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past ten. Just a few minutes before the show broke up. I
wasn't noticing.
'-...
Q. Who was around there Y
A. I didn't notice nobody at all.
Q. Nobody but Beavers Y
A. I didn't notice them.
Q. How long have you been acquainted with Berkley Beavers?
·
A. I don't know, sir, several years.
Q. Do you ever visit his house~
A.. No, sir.
Q. Did he ever visit your house 7
A. No, sir.
Q. Who was round about when he invited you there to
have a drink~ At the car, there 7
A. I never noticed, because I was in a hurry
page 171 ~ to get my little children before the crowds came
out. ·
Q. Are you a drinking man 7
A. Sometimes I will take a drink.
Q. What kind of a jar was it he had this liquor in 7
A. It was a half gallon jar, made to put fruit in.
Q. Did it have a top on it~
A. Yes, .sir.
Q. How far was the car from the showground, from the
tent?
A. About twenty-five or thirty steps.
Q. There were people all around by thereY
A. No, sir; didn't notice anybody.
Q. Where were you when he invited you first to come and
get a drink~
A. First?
Q. Yes.
A. Just came out the show door.
Q. Came out the door 7
A. Yes, .sir.
Q. Where were you standing~
A. At the door, the show door.
Q. Was the show over?
A. A few minutes before it was over. I came out before
it was over.
Q. And Beavers 'vas on the outside?
A. On the outside, and as I walked up he said "Hurrah
for Byrd''.
Q. How come you to come out of the show before the show
was over.
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A. Well, I came out.

·

Vir~

·

Q. 'Did you leave your family inside~

A. Yes, sir.
.

Q. Did you tell your wife you have takem a
page 172 ~ drink of liquor?
A. No, sir.
. Q. How far from the showground was the car, and how
far did you have to go to ·get the liquorY
A. Twenty-five or thirty yards~
Q~ Twenty-five or thirty yards Y
A. I suppose. Right in front of the door.
Q. Which direction from the door Y
A. Well, as you fo to the garage, turning down thereright towards the garage, where that little road goes across
there to the show door.
Q. Did you go_ through a gate f
A. Through a gate!
Q. From the show ground through a gate to the car~
A. No, sir, ·when I came through the gate I had my two little kids in my arms.
Q. Had your leittle kidsA. Which gateQ. Just wait a minute now. About the two little kids.
You had your two little children in your arms as you came
out the show tent Y
A. When I came out the last time, when I came oy to go
home.
Q. After you took a drink you went back into the show; is
that right?
· A. Went back in the show.
Q. And then came out with the children in your arms; is
that the ide?
A. Yes, sir.
Q. Did you have you children in your arms when you came
out of the show tent the first time!
A. No, sir.
Q. Now, then, tell this jury exactly why you
page 173 ~ went to that car and where that car was located t
A. Where it was located Y
Q. Yes.
A. It ·was located about twenty-five or thirty steps from
the show door.
Q. Which· direction from the show door, up next to the
mountain?
A. Yes, sir, up next to the mountain.
Q. Up above the mountain~
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A. Between the gates and the show door.
Q. It was up next to the mountain, toward the mountain Y
A. Yes, sir, headed right into the show door, like he was
waiting there a minute.
Q. And the car was parked there?
A. Yes, sir.
Q. Was there anybody around on the outside~
A. I didn't notice anybody, because I wanted to get back
and get my children.
Q. And Beavers was just standing out· there inviting the
public ro take a drink of liquor 1
A. I don't lmow about that. He invted me.
Q. How big a drink did you take 7
A. Very little.
Q. You usually take a small drink all the time, don't you 7
.A. Yes.

(Witness excused.}
··,
-~

Whereupon,

CHARLES MERCER,
was called as a witness on behalf of the defendant and, having
been first duly sworn, testified as follows:
DIRECrr EXAMINATION.

~·

page 174 } By Mr. Alexander ;
Q. Mr. Mercer, where do you live!
A. Where do I live~
Q. Yes.
A. Bluemont.
Q. Do you lmow Berkley Beavers?
A. Yes, sir.
Q. Do you recall seeing him on the night of August 4, 1925,
on the night of this fracas at the garageY
A. Yes, sir.
·
Q. Where did you see him r
A. Saw him over at tl1e show ground, in Mr. Pflaster's
field where the show was.
Q. Where was he on the showground Y
A. I was sitting on the grass and he was in a car. He
called me to him. I went up there and he asked me if I
wanted a drink. We took a drink together.
Q. Drink of what?
A. Drink of whiskey.

146

Supreme Court of Appeals of Virginia.

Q. What was it in Y
· · A. A half gallon jar.
Q. Where did this jar come from.
A. I don't know. It came out of the car and he handed it
to me. I don't know where it came from.
Q. Did you take more than one drink 'vith him Y
A. I taken two before I left, but I was there about a half
hour probably.
Q. You were there a half hour or more~
A. Yes.
Q. Did you have any conversation with him 7
A. Yes. He was telling me about .him and Mr. Pflaster
having trouble that day.
Q. What did he say?
A. Well, he just said "We had trouble that
page 175 } day, and damn him I am going to get him before
the night is over".
Q. What~
A. He said, "Damn him, I may get him before the night
·
is over''. That is all that he said.
Q. What was the condition of Mr. Beavers that night? .
A. Well, he seemed like he was drinking some.
Q. Would you call him drunk?
A. He 'vas setting in the car. I couldn't tell much about
that. He talked like he wa~.
Q. Did he drink with you Y
A. Oh, yes.
.
Q. And you took two drinks Y
A. Yes.
CROSS EXAMINATION.
By Mr. Connor:
Q. Mr. l\Iercer, where did you say you live?
A. Bluemont.
Q. Are you the same Charlie l\Iercer under bond here to
answer a charge for moonsh_ining?
A. I never moonshine.
Q. ·Of course, but you are under bond to answer a charge of
moonshining, aren't you?
Mr. Alexander: If your Honor pleaseThe Witness: Not under charge of moonshining.
By Mr. Connor:
Q. For violating the liquor law,

anyhow~
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A.
Q.
over
A.
Q.
A.

WellWho told you to say this, that Berkley Beavers was
there at the show that night?
I met him absolitely that night. Nobody told me.
How much are you g~tting for saying this Y
Not a thing.
Q. Whatf
page 176} A. Nothing-if ~ get credit even.
Q. What~
A. If I get credit for it. I don't get any money for it,
I know.
Q. And no credit for it'
A. Probably not.
Q. Did you ever associate with Berkley Beavers¥
A. Well, I have seen him time and again.
Q. Did he ever visit your homeY
A. Never.
Q. Did you ever visit his home~
A. Never.
Q. Did you ever go with him anywhere on a social gathering?
A. Not as I lmow of.

:Nir. Connor: That's all.
By Mr. Alexander:
.
Q. How long did you say you have known Mr. Beavers Y
A. Oh, I have known him for years. I don't know how
long exactly.
Q. Ever drink with him before?
A. I suppose we have had drinks together before.
(Witness excused.)
Whereupon
SAMUEL MERCER,
"ras called as a witness on behalf of the defendant and, having been firs~ duly sworn, testified as follows :

DIRECT EXAMINATION.
.By Mr. Alexander:
Q. Are you Mr. Samuel Mercer?
A. Yes, sir.
Q. Where do you live~
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A. On the mountain Y
Q. How old a man are you f
page 177 ~ A. Nearly .seventy.
Q. Do you know John T. Hummerf
A. Yes, sir.
Q. Which one is he ; is there any other name he goes by Y
A. Not as I know of. I don't know them apart. The
tallest one had got a mustache.
Q. Mustache John HummerY
A. Yes.·
Q. Have you ·had any talk with John Hummer about this
caseY
·
A. Yes, sir, he told me about this first.
Q. Where was that and when?
A. It _was last fall sometime, about October, I reckon,
something like that.
Q. Where were you. Mr. Mercer.
A. Well, we came up from the river, a little the other side
of the river to up the mountain.
_ Q. Were you walking~
A. Yes, sir.
Q. You two together Y
A. Yes, sir.
Q. Well, what did he say Y
A. He asked me if I was over there that night and I told
him I wasn't, and he started to tell me and he told me, I
guess all about it, all he knew about· it, but I have forgotten
everything he did say, but anyhow he told me there was
seven shots, I think, and he stayed there. He didn't go away.
He .said he didn't think Mr. Pflaster was shooting to hit
anybody, but shooting ·very wild.
Q. Did he say anything else about it~
A. He 'vent on to explain the shots. I have forgotten part
of the shots. I think he said one of them landed
page 178 ~ close to his feet and he thought one went ove1·
his head. I don't recollect all of them.
Q. Did he make any statement about Beavers Y
A. About whichY
Q. About Mr. Beavers Y
.A. Ye~, he mentioned that.
Q. Well, what was it f
A. He said Mr. Beavers came back adter he went away
and he had a rock or ~ome rocks, and was going to throw them
and hit Aleck Lunsford who was down asleep. He thought
it was George Pflaster-or sitting down. Something like
that.
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EXA~IINATION .

. By Mr. Connor:
Q. How old did you say you were~
A. Pretty nearly seventy, sir.
Q. You live up in the Blue Ridge 1\{ountains Y
A. Yes, sir.
Q.. How far from Bluemont Y
A. Oh, about a mile, mile and a half, something like that.
Q. Which one of the Hummers was this Y
A. It was John, they call him, the one with the mustache.
Q. I believe you said you have forgotten most everything
he told you Y
.A. I did about a whole lot of it.
Q. Forgot a whole lot of it?
.A. Yes, because he told me about so mucj I didn't pay
much attention to it. I wasn't interested about it at all; never
had heard ·anybody say much about it and never asked any·
thing much about it.
Q. You haven't talked to anybody about the conversation
you had with Mr. :Hummer since that time Y
A. I think I have.
page 179 ~ Q. You ~hink you have ~
A. I think that I mentioned it. I don't know.
Q. Who reminded you of these things that Mr. Hummer
told youY
A. Reminded me of it~
Q. Yes.
A. Oh, I recollected that part of it..
Q. You recollected that part of it Y
A. Oh, yes, I recollected all I told you.
Q. But you had somebody go over it with you and refresh
you your recollection Y
A. I never have.
Q. Never talked to :Mr. Pflaster about itt
~
A. Oh, I told Mr. Pflaster, but he didn't tell me anything.
Q. He didn't remind you of these things that J obn told
you¥
A. Of nothing, not a thing.
Q. Well, when was this Mr. :lYiercerY
A. It was sometime in October, I believe, the last of October-September somewheres that way. He went over to pay
his fine for his brother and he was on his way back from
there. I think be wen there the first of July and his time
would have been up in four months.
Q. Where did you fall in with John Hummer~

150

Supreme Court of Appeals of Virginia•

. A. Just the other side of the river a little bit.
Q. How were you traveling!
A. Walking.
Q. In which direction ~
A. In the direction to the river and part the way up the
mountain.
Q. Towards Bluemont?
page 180 ~ A. Yes, sir.
Q. And he did tell you that Mr. Pflaster had
shot once near his head and once near his feet.
A. No, he said he thought one of them landed around close
to his feet and he thought the other one went over his head.
He told me all about it, but I have forgotten all about the
shot, because I didn't pay much attention at the time. I
didn't pay much attention to that pa~t of it. I never have
been interested in it at all.
Q. You were not interested and it did not impress itself
on your mind at allY
A. No, it didn't. He asked me if I was over there.
Q. And you told him you were not Y
A. I told him I wasn't.

RE-DIRECT EXAMINATION.
By Mr. Alexander:
Q. ~ir. Mercer, 'vhen did you first tell 1\:Ir. Pflaster about
thisf
A. Saturday night, I think.
Q. How did you come to tell him 1
A. Well, he asked me if Mr. Hummer had gone up the
street. I told him I thought I seen him go up there, and he
said he met him and thought he was Ben Longerbeam, and
he said "Ben, is that you"~ and he said he just grunted at
him and didn't say much about it, and he was telling me and
he said "John is right smart down on me, I think". He
said "He don't talk to me". That's when I told him about
that.
(Witness excused.)

Whereupon
FRED STARKEY,
was called as a witness on behalf of the defendal}.t, and having been first duly sworn, testified as follows.:

)
;

----~
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page 181} By Mr. Alexand~r:
Q. Your name is Fred Starkey, isn't itf
A. Yes.
·
Q. How old are you t
.A. Sixteen.
Q. Where do you live Y
A. Bluemont.
Q. How long have you lived there T
.A. I have lived there all my life.
Q. Who do you work forf
A. ~{r. Beatty right now.
Q. Do you know Mr. Berkley Beavers?
A. Yes, sir.
Q. Do you know Mr. John T. Hummerf
A. Yes, sir.
Q. Do you know George Pflaster ¥
A. Yes, sir.
Q. Do you recall the occasion of Mr. Beavers and Mr.
Pflaster having some trouble there at Bluemont Y
A. Yes, sir.
Q. Do you know whether that was the 4th of August or
not?
·
A. I don't know exactly the date of it.
Q. Was there anything going on that day?
A. Yes, sir, it was the date of election, I think.
Q. How far from I den's store is the place you were working then 1
A. Not very far, as far as from here to across the street.
I wasn't working at the time that happened.
Q. You were not working when this happened 7
A. No, sir.
Q. What were you doing?
A. Weren't doing nothing.
Q. Where did you put in your time that dayY
page _182 } A. Well, I was home the best part of the day.
Q. Did you see anything of Mr. ·Beavers
around?
A. Drunk.
Q. Did you see him around that morning?
.A. Yes, sir; I sa'v him around down· there.
Q. What 'vas he doing~
A. Standing down by Mr. Iden 's store boot.
Q. Was he just standing there 7
.
A. Well, there was several people around there. They
were all talking, talking about the election.
Q. Had Mr. Beavers been drinking, do you knowY
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A. No, I don't know whether he was or not.
Q. Was he talking loud Y
·
• · A. Yes, they was all t~lking loud.
Q. What kind of talk was itY
A. Well, most everybody there was cussing.
Q. Who all was there Y
A. I can't tell you exactly who all was there; a right smart
of people.
Q. How do you know Mr. Beavers 'vas theret
A. Because I saw him.
Q. What attracted your attention to him Y
A. Nothing, only· they 'vas all talking. They was talking
pretty loud when I cam down the street. I just stopped a:nd
looked over there.
Q. What time of the day was that?
A. It was that morning. I don't know what time it was.
Around eleven o'clock, I guess, something like that.
Q. Di_d you see Mr. Beavers any more that .dayY
A. No, sir; I saw him that night.
Q. What time of the night was itT
A. I don't know what time it was.
page 183 t Q. Where did you see him Y
A. Standing down at !den's store.
Q. Was he in the store or on the sidewalk or whereY
A. Standing around back there by that rail where they tie
the horses up.
Q.· By the hitching xack?
A. Yes,· sir.
Q. Did he say anything?
A. When I came down the street he was standing there
by the rail and he showed me where a shot had shot him,
struck bini in the neck, and he said, ''Here is where that God
damn son of a bitch shot me. I am going to get him before ·
I leave here''.
Q. Was that after the shooting, or before¥
A. That was after the shooting.
Q. Was it dark?
A. Yes, sir; it was dark. ·
Q. Didn't you tell me that that was before the shootingf
A. Yes. That it what I told you that day up there, but I
made a mistake. After I thought it over, it was after the
shooting.
Q. What was .going on up around Pflaster 's place then f
A. That night.
Q. When he said this to you Y
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.A. There wasn't anything going on then. There was a
whole crowd up there.
Q. A whole crowd up there?
A. Yes.
Q. Where was Mr~ Beavers' carY
A. Sitting down there by Mr. !den's store.
Q. Was anybody else with him ?
A. No, sir.
Q. Was Mr. Carl Neff there 7
A. No, sir.
page 184 ~ . Q. Do you know Willie Stickles, or Willie
Thompson~

Yes, sir.
Was he down there 7
No, sir.
You say iy was all over up there Y
A. Yes, sir.
Q. Was either one of the John Hummers down there with
himY
A. Yes, sir; he was up at Mr. Pflaster 's place.
Q. Who was?
A. Both of them was.
Q. Did you see anything of Mr. Wilfred Baxter-do you
know him7
A. Yes, sir. No, sir, he wasn't there.
Q. Do you know Ed Owens 7
.l\. Yes, sir.
Q. vVas he there ?
A. No, sir, I saw him that night over at the show.
Q. I mean at this time 1
A. No, sir.
Q. · You say you are sure this was after the shooting Y
A. Yes, sir.
Q. But you did tell me the other day it was before~
A. Yes, sir.
CROSS EXAMINATION.
By }fr. Connor :
Q. How old did you say you were Y
A. Sixteen.
Q. And you told Mr. Alexander the other day it was before
the shooting?
A. Yes.
Q. Who told you to tell Mr. Alexander it was
page 185 ~ before the shooting?
A. Nobody at all. I thought that, but after I
A.
Q.
A.
Q.
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went home I knew then, because I was not down there just
before the shooting. It was after.
Q. It was after the shooting?
A. Yes.
Q. Has anybody tried to pay you to come down here to tell
·
something that was not soY
A. No sir.
Mr. Alexander: If you Honor please, that is improper.
By Mr. Connor:
Q. What~
A. No, sir.
Q. Sure of that, now.
A. I certainly am.
Q. And you didn't tell Carl Neff you were offered twentyfive dollars to come down here and tell something that was
not soY
A. No, sir.
Q.

A.

What~
No~ sir.

RE-DIRECT EXAMINATION.
By Mr. Alexander:
Q. Who did you first talk to about what you were going to
testify toY
A. Whenf
Q. Who did you first talk to f
A. I don't know.
Q. You told Mr. Patterson and Mr. Pflaster both . over
there at Patterson's store, didn't you f
A. Yes, sir.
Q. You went over there, didn't you Y
A. Yes, sir.
Q. Anybody tell you to do that~
page 186 ~ A. No, sir.
Q. You went over there voluntarily and told it Y
A. Yes, sir.
Q. Then after that you came over to see me, didn't you, up
at Bluemont~
A. Yes, sir.
(Witness excused.)
Whereupon
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RAYMOND JACOBS,
was aolled as a witness on behalf of the defendant, and having
been first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Alexander:
Q. Where do you live 1
A. Bluemont.
Q. Do you know Mr. George Pilaster T
A. Yes, sir.
Q. Know Berkley Beavers 7
A. Yes, sir.
Q. Know Mr. John T. Hummer?
A. Yes, sir.
Q. l{now Mr. John "\V. Hummer?
A. Yes, sir.
Q. Do you remember election day1
A. Yes, sir.
.
Q. What date was it?
A. I don't just remember what date it was f
Q. Last summer?
A. Last summer.
Q. What fixes it in your recollection t
A. SirT
Q. Did anything special occur that day that you remember?"
A. Yes, right smart went on that day, I thought.
page 187 r Q. Are you a married manY
A. Yes, sir.
Q. Got a family~
A. No, sir.
Q. Own any property Y
A. Yes, sir.
Q. What kind of property is it~
A. I got a house up there in Bluemont.
Q. What is the value of it, Mr. Jacobs?
A. Well, about $3,000 I guess.
Q. Did you see Mr. Berkley B~avers election day!
A. Yes, sir.
Q. When did you first see him 7
A. I seen him in the morning.
Q. What 'vas he doing?
A. Well, when I first seen him he was there on the street.
Q. Do you know what his condition as to sobriety wasY
A.

Sir~
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-Q. Do you know whether he was sober or drunk 7
A .. Well, he looked to me like he was drinking. I never
seen him take a drin. Of course, if you never seen a man take
a drink, you can't swear he was drinking.
Q. Was he noisy~
A. Yes, a little noisy.
Q. CussingY
A. I believe he was; there was right smart swearing going
on around there.
Q. When did you first see him and Pflaster together t
A. They had a fuss there in the evening.
Q. What time in the evening was thatY
A. Well, I disremember what time it was, now.
Q. Tell, this jury about that, will you, Mr.
page 188 ~ Jacobs Y What first attracted your attention~
Where did it occur~
A. Right there in front of Mr. Iden 's store and postoffice.
At the first start ~Ir. Beavers said he took Cliff Simpson
out to Unison and bought him for Byrd for two drinks of
whiskey. Then Mr. Simpson said he did not, and he came
back and started swearing and chunked 1\{r. Pflaster up
alongside the head with a stone, and they got in to it, and
I pulled the whole mob off, pulled Silcott John Hummer off.
Q. Off whomT
A. Off Pflaster and McCarty and I pulled them up, and
they went out and clinched and 1\{r. Pflaster throwed him,
and he commenced to beg, and I went out and. pulled Mr.
Pflaster up, and then he jumped up and got a stone.
Q. Did Mr. Pflaster hit him~
.
A. I didn't see him hit him-just starting and he commenced to beg, and I pulled him off.
Q. After he said he had enough, did he hit him Y
A.- No, he never hit him at all that I seen of.
Q. Who got up?
·
A. Mr. Pflaster got up.
Q. Did you see anybody kick Pflaster?
A. Mr. Jim Reed kicked him by the side of the head.
Q. When was that, before you pulled him off?
. .4.... That was before they 'vent out in the road. He said he
didn't kick him; said if he· did, his foot slipped.
Q. Where was ~Ir. Beavers then?
1:\.. That 'vas when the fight first started-standing right
on the side"ralk where Mr. Reed was.
Q. You said you suggested to let them fight it out~
A.· Yes, sir.
·
Q. That was agreeable to them Y
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A. It must have been. They went on out there
and went across the road.
Q. You say Mr. Beavers began to beg~
A. Yes, he commenced to beg, and I pulled him off. Mr.
Pflaster came right up.
Q. Did Beavers get up Y
A. Yes, sir.
Q. What did he do?
.
A. He got up with two stones in his hand and was getting
ready to hit hini again. I got him.
Q. Who got him 7
A. I did.
Q. Did he make any threat to throw those stones Y
A. He didn't make any effort after I got him.
Q. When did you get him f
A. Just as soon as he got up.
Q. You let Mr. Pflaster loose, then, did you~
A. Yes, sir; just as soon as I got him, he dropped the
stone.
Q. What did Silcott John Hummer do 7
A. Oh, that nightQ. I mean then.
A. I didn't see him do nothing. I pulled him off Mr. Pflaster. I saw him at the locust tree. I didn't see him do no thin~
down there.
Q. Where is ·this locust tree ~
A. In front of the store, about ten or fifteen feet from the ·
sidewalk, I reckon.
Q. And this other little fracas between Pflaster and Beavers occ'ured where Y
A. Right there. Started right up on the right side of the
sidewalk at first.
Q. I mean the next one.
page 190 ~ A. A cross the road.
Q. Did you go· up the road with Pflaster f
A. Yes, sir.
Q. Where did he go f
A. He went on up to his garage.
Q. Who else was along~
A. I don't just remember now who was along, several of
tbem-Mr. Bob Cochran.
Q. Did John Hummer goY
A. I don't remember did be go along or not.
Q. Did you hear Mr. Cochran h~ve any talk with Hum.
mer~ ·
A. No, sir; I never heard him.

page 189

~
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Q. Mr; Cochran didn't go all the way with you, then Y
A. No, sir, he started up there, went a piece and came
back.
Q. Went back~.
A. Yes.
Q. And you kept on going f
A. Yes, sir; I went on to the garage.
Q. Did you go up t.o ~Ir. Pflaster's room with him?
A. Drunk.
Q. Did you go uo to Mr. Pflaster's roomY
A. No, I didn't go up to the room with him. He had to go
up to put a short on. They had tore his short off him.
Q. You saw this stoneY
A. Yes, sir.
Q. Did he make any wound?
A. He cut his head.
Q. Where did he hit him with it, what part of the head~
A. Up on the side of the head.
Q. Did you see Mr. Beavers throw that stoneY
page 191 } A. Yes, sir.
Q. How big a .stone 'vas it~
A. Well, the stone was right good size.
Q. Well, how big¥
A. Oh, it was not as bog as that stone there. (indicating
Exhibit No. 1) Didn't look like to me it was.
Q. By the way, are you familiar with the. stones around
Bluemont?
A. Yes, sir.
Q. Any flint stone around there anywhere?
A. I haven't seen any around there.
Q. Have you looked for· it
A. I have lived there all my live and I ain't seen any flint
stone rig-ht around Bluemont.
Q. I.s there any flint stone around that community?
A. Around the building?
Q. No, around the vicinity~
A. Oh, plenty of them down there.
Q. Whereabouts?
A. Down where Mr. Beavers lives, plenty of those flint
stone there.
Q. Do they look like that?
A. They look like them. That is a flint .stone, lying there.
Q. When did you see any there?
A. I see them there every time I go up there. You can't
help seeing them.
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Q. When was the last time you saw any down there at
Beavers' place?
A. I seen some down there this morning.
Q. Have you got any of t~em with you?
A. I think so.
Q. Will yon get them f
page 192 } A. Yes, I got them; I can get them if you want.
them.
Q. Are you familiar with tl1e surroundings of Pflaster's
garage up there?
A. Yes, sir.
Q. Did yon ever see any stone like that in the road up there?
A. Never have seen any up there.

CROSS EXAMINATION.

By Mr. Connor:
Q. Mr. Jacobs, I haven't understood where you were. They
had some trouble up there as I understand in the afternoon 7
Is that right?
A. Yes, sir.
Q. On the 4th of August, on election day?
A. Yes, sir; they had trouble election day.
Q. · That was around about four o'clock, wasn't it, four or
five o'clock?
A. Along in there somewhere. I don't know exactly when
it was.
·
Q. Between four and five o'clock?
A. I kno'v it was after dinner.
Q. You know it 'vas after dinner?
A. Yes, sir.
Q. And several of the others were around discussing politics, 'verel;l 't they?
A. Yes. sir.
Q. And talking loud, and some of .them were not using very
elegant language, and Mr. Beavers was not swearing any
more than most of the crowd, was he?
A. Well, there was several of them using language around
there.
page 193} Q. And Mr. Beavers was behaving himself as
well as anybody else in the crowd, wasn't he?
A. No ; there was some of them around not saying a word.
Q. And some were quiet, not talking, or taking part in the
discussion Y
A. They weren't taking any part in it at all.
Q. Now, then, as a matter of fact, wasn't the way this
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trouble began, that somebody asked Mr. Beavers if he hadn't
bought Cliff Simpson's vote for two drinks of whiskey and
Mr. Beavers said it was a lie, it wasn't soY
A .. No, he said he didn't say it.
Q. Wait. ·When did he tell it, right at that timeY
A. He told it there in the morning.
Q.. I am talking about the afternoon. How do you know
he said that in the morning?
A. Wasn't I there ~
Q. You haven't said so before.
A. I said I 'vas there in the morning.
Q. You said he said so, a while ago·, when the fuss started.
A. I don't think I did.
Q. Well, that is exactly what you did say. Niw, I want to
know how this trouble started. I am asking you. Look a.t
me! I am asking you if this trouble didn't start when somebody asked Mr. Beavers if he hadn't said he bought Cliff
Simpson's vote with two drinks of whiskey, and Mr. Beavers
said it wasn't so, and George Pflaster struck the first blow.
Isn't that the way this trouble started up there T
A. I never seen him strike the first blo,vY
Q. You didn't see him f
A. No, si.r.
Q. But you saw everything else. Now, who did strike the
:first blow?
11age 194 ~ A. I seen Mr. Beavers strike him first.
·Q. 'l:he first man yon saw strike a blow was Mr.. ·
Beavers, was it f
A. Yes.
Q. And what did he strike it with f
A. A rock.
Q. That was after he had been down in the road; George
Pflast~r had him down in the road?
.
A. No, sir.
Q. You tell the jury exactly what you saw and how this
trouble started up there, will you f
A. Well, I told . you once.
Q. No, you haven't told us.
Mr. Alexander: · Mr. Connor, are you testifying?
~he Court : Answer the Question.
·
By ~fr. Connor:
Q. Tell this jury how ibis trouble started up there that
afternoon ; that evening. .
A. Want me to start at the firstY
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Q. I want you to start right at the first in the afternoon,
the first disturbance that you saw there in front of Iden's
store that afternoon.
A. Afternoon ~
Q. Yes, in the afternoon.
A. First they was arguing there in the forenoon.
Q. But not :fightinz in the forenoon 7
A. Ther~ was no fighting until after dinner.
Q. The people were discussing politics all day long around
Bluemont and ·arguing, weren't they?
A. ·Yes. There was arguments going on all day long. ·
Q. But I mean a breach of the peace, a disturbance; what
was the first disturbance you saw up there 7
page 195 ~ A. Oh, the disturbance came up there about
politics. He said he took J\,fr. Simpson out there
and voted him for two drinks of whiskey.
Q. When d1d he say that Y
A. In the morning.
Q. That was in the morning. There was no fight in the
morning?
A. No, but he said that in the morning.
Q. But there didn't anybody get excited over that 7
A. That was what started it.
Q. That was what started it?
A. That was what started it.
Q. Then it started in the forenoon, did it?
A. They didn't have any fight before noon. They had it
in the evening.
Q. Nobody got insulted because Mr. Beavers made that
remark in the forenoon?
A. I don't know if they got insulted or not. He was riding
up and down the road in his car. Sometimes he was not
there and sometimes he was.
Q. You didn't see ~Ir. Beavers misbehave himself there
that day, did you Y
A. He wasn't the quietest man there.
Q. You didn't see him insult .anybody or strike anyb.ody
or offer to strivke anybody, did you~
A. I seen him offer to hit Mr. Pflaster.
Q. That was after the fight had begun, wasn't it y·
A. Yes, after the fight had started.
Q. Now, don't you know that George Pflaster is the man
that struck the :first blo'v there and started that fuss that
day? Look at me!
page 196 ~ A. No, sir, I do not.
Q. Don't you know it?

·--·--·-·----

162

::=;upreme Court of .Appeals of Virginia.

A. No, sir.
Q. Who struck the first blow 7
A. Mr. Beavers.
Q. lie struck Mr.· Pflaster with a stone and Mr. Pflaster
wasn't doing a thing in the world to him?
A. He was talking with him.
Q. He reached down and struck Mr. Pflaster with a stone 1
A. He didn't reach down. He had it in his hand.
Q. That is your statement, is it?
A. Yes, sir.
Q. You say you own a three thousand dollar house In
.Bluemont?
A. I reckon I own it, I bought it.
Q. How much lien have you got on it Y
A. Thousand dollars.
Q. And you have been living in 1\{r. Pflaster's house?
A. Not this year.
Q. You ar~ the man that has been convicted before the
Court and put in jail for bootlegging, aren't you~
A. Well, that's all right.
(Witness excused.)
Whereupon,
WILLARD F. PATTERSON.
.
was called as a witness on behalf of the defendant, and having
·
been first duly sworn, testified as follows :
DIRECT

EXA~1INATION.

By :.1\{r. Alexander:
Q. Where do you live?
A. Bluemont.
Q. How long have you been living there, Mr.
page 197 ~ Patterson?
A. Since 1912.
Q. What business were you conducting, if any, there last
year, or in August, 1925?
A. I ran the ice cream parlor.
Q. Where was that located Y
A. In Mr. Pflaster's place.
Q. That Garage building there 7
A. Yes, sir.
.
Q. You kno'v Mr. Berkley Beavers?
A. Yes, sir.
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Q. How long have you known him?

A. Ever.since T have been in. Bluemont?

Q. Do you know John T. Hummer, Silcott John?
A. Yes,· sir.

Q. Kno-\v John W. Hummer!
Yes, sir.
Yon know Mr. Pflaster, I suppose ~
Yes, sir. ·
Mr. Patterson, do you recall a disturbamce that took
place between Pflaster and Beavers. there on the 4th of August?
A. Yes, sir.
Q. What was the first you saw of it?
A. The first I saw of it was about 5:30 I was. sitting there
at the ta1iel eating my supper and I saw a scrimmage in the
road, up by the postoffice and I went down there, and when I
got there Mr. Pflaster was in the middle of the road being
held by several men and :h{r. Beavers was sitting on the
porch, just east of the hitching post, and someone says, ''Why
not let the men have a fair chance and fight this thing out?'~
And when they did, and Mr. Pflaster pulled Mr. Beavers
off the porch and the wrestled around the road and finally
Nir. Pflaster threw him, and Mr. Beavers said "Enough".
George let him up and when he got up Mr.
page 198 } Beavers rose up with two stones, one in each
hand, and ~Ir. Bob Cochran said, ''Burk, you said
you had enough, 'vhy do you get up with two stones?'' and
Burk threw the stones down and Mr. Pflaster w~nt on up the
road towards his garage and Mr. Hummer he followed him up
the road.
Q. Which Hummer wa.s this?
A. It was Silcott John, the one with the mustache, and Mr.
Bob Cochran said to him, "J\IIr. Hummer, why don't you go
and let this thing stop. . You have been agitating around
here all day''. He said, "If you don't _go and leave Mr.
Pflaster alone, I am going to hit you over the head with this
cane'', and we went up on the road and Mr. Hummer went
back towards the postoffice. Mr. Pflaster went up to change
his shirt, and I saw him later on and he said he was going
to the show..
Q. Where Waf?. he living at that time?
A. He was taking his meals at my house and sleeping in
the back room of the dance hall on the second floor. I didn't
see him any more until about ten minutes before Mr. Beavers
came out in his car. Mr. Pflaster came up and sat down on
the steps beside me on the east end of the porch in front of
A.
Q.
A.
Q.

.......
I
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the garage. There was a breeze blowing around there. It
was a very warm evening, and Mr. Longerbea and myself
and Aleck Lunsford was sitting there previous to that and
Mr. Pflaster came in and he sat down and about ten minutes
later Mr. Beav:ers drove up there in his car. Mr. Jim· Osbourne had come down probably three or four minutes before
Mr. Beavers arrived and I got up from my seat and was
standing up, talking to ~{r. Osbourne in regards to the different precincts that he had heard from on the election.
Mr. Beavers stopped his car and asked Mr. Osbourne something about the election. Mr. Pflaster said to him, "Mr.
Beavers, I have asked you to stay off mt place. Why don't
you get off my place and stay off". Mr. Beavers said, "I
have got as much right here as you have. You
page 199 ~ rented your place to the show and I had a right
·
to go into the show". At the ~arne time Mr.
Pflaster rose from the steps, stepped on the foot board of the
car and struck Nir. Beavers in the back of the head. ·
Q. What did he strike him withY
. A. All I saw was his fist. He didn't have any stone when
he was sitting talking to me, and he didn't stoop to the ground
and he struck him with his fist is all I could see. I didn't
see any stone if he had it.
Q. Did you hear any stoneY
A. No, sir.
Q. Ra.ttling in the car 1
A. No, sir. And Mr. Beavers pulled l1is car from the side
street around to the public road, I judge twenty feet down
the road and stopped, and as he pulled his car away, the two
Mr. Hummers, one got out on one side of the car and the
other on the other, as the car moved away. ~{r. Beavers went
across the road to the sidewalk on the north side of the road,
came np the road and Mr. Aleck Lunsford; at the time had
been lying asleep on the porch, and then Mr. Beavers threw
a stone. I was standing just west of the iron column, and
the stone struck this columll' and it rang something like a
bell, and at the time the stone struck the column Aleck Lunsford np and run ahead first across the road and· fell into
the wire fence over a wheelbarrow. Then ge got up and came
up the road and fell in the middle of the road, just where
the street crosses, and at the time Mr. Longerbea and I had
'valked across the road to my sidewalk in front of my house
to avoid being struck with stones, and I said to him as 've
went over, "~{r. Longerbeam, this is no place for us. We
will cut across the street", and when Aleck fell in the road
Mr. Beavers came up with a stone in each hand. He said,
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''You God damn son of a bitch, I am going to brain you. I
should have killed you long ago", and Mr. John
page. 200 ~ Hummer said, ''Burk, for God's sake, don't kill
---a man lying in the road''.
_,
Q. Which man was that?
A. John W. He was just in front of me and ~{r. Longerbeam and I both rushed towards Mr. Beavers to avoid him
from striking Aleck with the stone and Mr. Hummer was
closest to him. He drew back with the stone and at the time
he dre'v back the first shot was fired from down the side
street. I was standing within three feet, I judge, of Mr.
Beavers. I didn't get shot and I was not struck by the shot,
and I didn't hear any shot, and I said to Mr. Longerbeam,
"fie isn't shooting to hit anyone. He is evidently firing into
the air, because I don't hear the ring of the shot". 1\{r. ·
Beavers goes back down the sidewalk and 1 stepped over
to my sidewalk in front of my house and he goes to,vards the
postoffice and he stopped on the side,valk and as he came back
up the sidewalk a ·few steps the second shot was fired, which
struck the road .and tore up the dirt and gravel. Then he
goes throu.g-li the side street towards the telephone exchange,
,/
followed by l\{r. Silcott John Hummer and Aleck Lunsford
at the time had gotten up again and gone up the alley, up
back of my house and I heard two more shots fired, which I
heard fall on the tin roof of Mr. Ralph Brown's house.
Q. Where is 1\ir. Ralph Brown's house located?
A. Mr. Ralph Brown's hous_e is located kind of, you might
say, a little northeast of the road that goes through to the
telephone exchange.
Q. ~{r. Patterson, will you look at this paper and see if you
.can from that paper explain to the jury the location.
The Court: Is the paper agreed upon?
Mr. Connor: I haven't seen it.
1\Ir. Alexander: I just want to see if he can explain from
that paper the location of this.
The Court: You had better first let the witpage 201 ~ ness identify the paper.
l\Ir. Connor: If your Honor please, I have
never seen this paper. I don't know who drafted it or anything else.
The Court: Let the witness examine it and see if he can
identify the buildings and state with what correctness that
drawing has been made, if it shows the relative prosi.tions
of the buildings, leaving the distances out of· consideration.
The distance can be proved.
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1Yir. Connor: If your Honor please, from a casual glance·
at the thing, it looks to me like this is a general representation of the situation there. I would have been glad to have
it long ago.
By 1\fr. Alexander:
Q. Now, Mr. Patterson, look at that paper and see if you
can say whether or not that is a fair representation of the
lay of the land and the location of the buildings where this
trouble occured?
A. Well, I should say. it is a fair drawing of the location
of the place.
Q. Well, now, will you point out to the jury on this map
the location of I den's store?
A.· This is Pflaster 's garage here ; this is the cross street
leading from Pflaster's property up through to Mr. !den's ( Y)
property.
}fr. Connor: If your Honor please, may I make a sugg-estion. I think it should be taken east and west. Doesn't
the turnpike run east and west practically Y
The Witness: This is 1Yir. Pflaster's g-arage; this is the
street that leads into the grounds that the sho'v was held
on; this street here leads up tl1rough to 1\-fr. Iden 's property
by the telephone exchange. This is Mr. I den's up here.. This
is the postoffice. :Nir. Ralph Brown's house is
page 202 ~ just north of ~Ir. Iaen's store.
Bv the Court:
·Q. Where did you say the postoffice is?
A. The postoffice is in the building with Mr. Iden 's store.
Q. In the Iden store building?
A. Yes, sir. This is Mr. Pflaster's garage, which faces
the road. there .barber shop is here, and the place I occupied
was to the left of the barber shop, and we were sitting here
(indicating). This step leads off this side of the porch to
this side street. We were sitting pn the steps that lead off
the porch.
Q. Where was the tent show held Y
A. I judge 250 to 300 yards back of the garage.
Q. Back of that building there? ·
A. Yes.
Q. Is that the street that leads up to the lot where the tent
show was held?
A. This street here, yes.
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-~---------~-

--

George E. Pflaster v. Commonwealth.

'

167

By Mr. Alexander:
·
Q. Now, will you tell the jury whether or not there is any
slope coming do'vn this lane towards the show ·ground and if
so, which 'vay it is 7
A. Well, leaving the pike it is a drop down, I judge, half
way down the building, probably from four to five feet lower
than the pike. Then it runs practically on a level from there
back to the little creek. You cross the bridge just before
you enter the gate to the field where the show was held.
By the Court:
.
Q. The garage is on the ground level in the rear f
A. The garage is in kind of a basement in the front, on the
side street is a work shop and garage for storing cars. The
:first is kind of a basement, then the second floor goes on the
level with the road. It is the basement under
page 203 } there that the furnace is in and the lighting plant.
By }!r. Alexander:
Q. Was that garage in use last August?
A. No, only the barber shop and the soda fountain.
Q. lVIr. Patterson, will you show the jury on that map the
location of the steps you say you were sitting on Y
A. This is the porch there in front of the garage. The stepz
lead off the porch th~re, three concrete steps from the porch
down to the side street. Then you take the concrete sidewalk runs the length of the garage, back to the rear entrance
to the hall.
Q. Which step is on a line 'vith the building~ the lower step
or upper¥ Do the steps extend out into the siaewalk'
A. No, sir, they come off the porch. Just the length of the
porch, the steps are.
The Court: The question is do they extend beyond the
line of the building on that side.
The Witness: Yes, sir. ·The porch is out beyond the building. The building only comes to the steps-the porch; I
mean.

By Mr. Alexander:
Q. What you mean is this-you say there are three stepsA. I see what you mean. Do they go beyond the building?
No, they come out-the bottom step is on a line with the building. The top step extends back into the porch.
Q. Will you show the jury where you and Mr. Osbourne
'vere standing when this car drove up.

\
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A. Mr. Osbourne was standing just west of this Standard
Oil Tank. There are two tanks there. I was sitting on the
porch with my feet on the first step. Mr. Pflaster was sitting on the first step, with his feet on the ·second step and
Mr. Ben Longerbeam was sittong to the west of Mr. Aleck
Lunsford, and Aleck Lunsford was sitting in between us with
his head lying on his arm, asleep. .
·
·
p~ge 204-}
Q. Will yon show fh~ jury at what point in
this lane the car stopped f
A. The front 'vheels of the car were, I judge, on a line
with the building. The proch extends out in ·front of tlie
building and the front wheels of the car stopped just about
on a line with the building. Mr. Osbourne and I were standing here talking on the returns of the election. I got up.
I judge Mr. Osbourne was coming in to get something when
he came up and I got up to 'vait on him, and he was giving
is some returns of the election when the ca:r drove up.
Q. Now, 1\fr. Patterson, 'vonld it have been possible for a
man in that car, riding on the back. seat to have seen Mr.
Osbourne before the ear stopped¥
A. Absolutely, not.
Q. Whyf
A. The building protected him from seeing. He couldn't
have seen him around the building. We were standing in
front of the building, and he couldn "t have seen Mr. Osbourne
and myself until he got up almost on a ·level with the building...
Q. ~fr~ Patterson, how long were you out in front of the
building tliat night?
A. We· stayed out there from the time the show tairen in
until Mr. Osoourne came down and we were still sittiJ?,g there
until the trouble started. We had been sitting there, I judge,
around an hour and a half of t'vo I1onrS'.
.
· Q. Did you have occasion to leave your position there on
the porch during all that timef
A. No, sir, I dicln 't have a call in the· store at all during
that time. We were sitting there talking, and I asked ~{r.
Longerbeam if he was going to the show and he said. "No H.
The only people that I saw around there that was visible was
Ben Longerbeam and Mr. Aleck Lunsford and my.self until
Mr. George Pflaster came up.
Q. Where did he come from Y
page 205 ~ .A. c·ame from the show, came from that direCtion. I wouldn't say he was to the show. He
came across the field at the intersecting street there. I don't
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know whether he was to the show. He said he was going.
But that is the way he came back.
Q. I believe you said Mr. Lunsford was asleep?
A. He was asleep when Mr. Pflaster came back.
Q. He had been sitting there before he went to sleepY
A. We sat down there, I judge, around wight o'clock or
quarter after. This was around, I jduge, ten o'clock.
Q. How long .had }Ir. Longerbeam been there Y
A. He had been there all the time talking with me, sitting
there with me.
Q. What was 1\fr. Longerbeam's condition?
A. Well, Mr. Longerbeam probablu had had a drink, but
if he had, I didn't kno'v it. I didn't see him take it, and he
talked with the good sound knowledge of a man being entirely sober. I would say that.
Q. Was· there anything in his speech or manner to indicate
that he was drunk?
A. No, sir.
·Q. Had you been talking to Mr. Lunsford before he went
to sleep?
A. Yes, sir.
Q. What was his condition Y
.A. Mr. Lunsford when he went to sleep appeared to be
1n good condition.
Q. I don't recall whether you told the jury whether ·or not
you waked Mr. Lunsford up?
.A. I waked Mr. Lunsford up when the trouble startedtried to wake him, but couldn't. I kicked him in the elbow.
I said, ''Get up, Aleck, get up ! That is when the car drove
up~ I kicked Aleck on the arm and said, ''Get up,
page 206 ~ Aleck" And he never raised at all. He didn't
raise up until the first stone was thrown and
struck the iron column on the porch.
Q. 1\fr. Patterson, when that car drove up there and Mr.
Pflaster asked him if he hadn't told him to stay off his placeA. Yes, sir.
Q. 'Vhat was the answer?
A. He said-the exacts words he used were, '' You son of a
bitch, I got as much right here as you have. You rented your
property to the sho'v and I had a right to fo to the show".
Q. That is when Mr. Pflaster got up?
A. That is when ~Ir. Pflaster got up off the step and struck
him in the back of the head.
Q. How long have you been around the vicinity of that _
building?

-
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A. I operated the place-I opened it up on the 19th of
,Tune and closed it on Labor Day.
Q. How long have you been living there where you a.reY
A. The place where I live ~
Q. Yes.
A. I have been living there since }larch, 1916 or 1917. I
son' remember.
Q. Were you there when that road was builtY
A. When the road was built Y When that improvement was
put on, the stone stuff?
Q. Yes.
A. Yes, sir.
Q. Tell the jury whether or not you have ever seen any
flint stone around Bluemont?
A. The stone that I have seen around Bluemont is a kind
of drak stone, dark gray stone. I never have seen any flint
stone.
Q. Have you ever seen any stone like that (Exhibit No.1)
around Bluemont?
A. I have seen some like that down below on
page 207 ~ Dr. Pflaster's place. I have never seen any flint
stone in the villag-e of Bluemont.
Q. How far is that from where this occ·ured?
A. I judge it is three-q-ua1 ter of a mile down there.
Q. Have you ever been down to 1\tfr. Beavers' place?
A. I have passed Mr. Beavers' place two or three times.
Q. What kind of stone is down there?
A. As well as I can remember, I have noticed on the ridge
there, just outside of Mr. Beavers' gate, I think it is flint
stone in that vicinity there.
Q. The same kind of a stone as that?
A. I would judge so.
Q. You say 1\fr. Pflaster came there about ten minutes before this car came up Y
A. ,Just ab_out, I judge, ten minutes.
Q. Did you ~ee him come up?
A. Yes, sir, I 'vas sitting there when he came up.
Q. Did he have any stones with him?
A. I didn't see any.
Q. If he had had a stone, c.ould you have seen it Y
A. I probably would have seen a stone if he had it in his
hand. He was in his shirt sleeves, with his sleeves rolled
up and no coat on.
Q. If he had had three stones, you could have seen them Y
A. I should think so.
Q. Is it light up there?
4
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A. There is an electric light there.
Q. Where is this light located T
A. It is a oulb out on the front porch.
Q. Do you know Edward Ow.ens 1
. A. Sir.
Q. Do you know Edward Owens Y
A. No, sir, I am not personally acquainted with
page 208 } Mr. Owens. I have seen him.
Q. Know him by sight.
A. Well, I kno'v the man that they say is Mr. Owens, I
wouldn't swear it was ~rr. Owens.
Q. Did you see him up there that night~
A. No, sir, I did not. I didn't see Mr. Owens at aU.
Q. Did anybody come out the side of that street that night?
A. As 'veil as I remember, there didn't no one come out
of the street after the cars went into the show. The first
person that came out was Mr. Pilaster. The second people
that came out were 1\fr. Beamers and the two Mr. Hummers.
Q. Nobody but them came out~
A. Nobody that I can 'erpember, I don't remember anybody else coming out.
Q. Did you know Arthur Carroll~
A. Arthur Carroll, yes, sir.
Q. Did you se~ him around up there that night after this
fracas?
A.. I don't remember seeing 1\fr. Carroll. I was quite busy
when the people came out from the show for about threeauarters of an hour and when the cro,vd got out to the store
Carroll, to my knowledge, was not around there. He might
have been there when the crowd was there, but he wasn't
there when the crowd left.
Q. How long did you stay around Mr. Patterson~
A. I closed up close around 11 :30.
Q. What was the last you saw of Pflaster that night?
A. I never saw no more of Pflaster from the time he went
down through my place and down the trap door, and, however he got out, the last time I saw him he was going down
through the trap door in the rear of my place.
pag·e 209 ~ I didn't see him when the shots were fired and
I didn't see him afterwards.
·
Q. That was just before the shots were fired 1
A. Just before the _shots were fired he went through my
place.
Q. Was there any gun in your storeY
A. No, sir.
Q. Do you 01YU a gun f

172

Supr~me

Court Qf Appeals of Virginia.

A. Do I own a gnnf
Q. Yes .
. A. No, sir. I sold my gun to John Lewis, a Parker doubled
barreled gun.
Q. Were you in the habit of keeping a gun in your storeY
A. No, sir.
Q. Did any one keep a gun there f
A. No, sir ; there wasn't any gun in my store.
Q. Did yon ever see Pflaster's gunT
A. Yes, sir, T have used it. I hunted with it some this
fail.
Q. Had you seen it up to this time f
A. Yes, sir. I saw it when }/fr. Ralph Brown had it
Q. Has it ever stayed in your store ~
A. No, sir.
Q. Did you see 'the flash from these shots f
A. I saw the flash from the last two shots. When the first
shots was fired, I saw standing up the. road and· didn't see
anv flash.
Q. Where there any shots fired from the porch in front of
that place?
·
A. No, sir.
Q. Did 1\Ir. Pflaster throw a rock from tl1at porch?
A. If he did, I didn't see him. I didn't see but two stones
thro,vn.
Q. Who threw those?
page 210 ~ A. There might have been more. I don't know.
.
The first stone that was thrown 1\fr. Burk Beavers
threw it from behind Mt. John W. Hummer. That 'vas the
stone that struck the column. Anotl1er stone was thrown from
up the road and Mr. Longerbeam and I walked across the
road and whether any more stones was -t;hrown up there I
don't know. I saw the two stones thrown.
Q. Are you sure, :1\tir. Patterson, all the stone throwing was
donw before the shootingf
A. Absolutely.
. Q. Will you tell the jury ho'v much time, in your opinion,
elapsed from the beg-inning of this thing to the end of itT
· A. Judging from the time }.lfr. Pflaster went through my
place until the first shot was fired was around two minutes.
By the Court :
Q. How much time elapsed between the time of l\fr.
Pflaster 's striking Mr.. Beavers in the car before the shooting
was over?
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A. I judge around three minutes from the time he struck
him in the car until the shooting taken place.
CROSS EXAMINATION.
By ~ir. Connor :
Q. ~ir. Patterson, I believe that you said you 'vere in yo:ur
house when you saw a disturbance early in the evening or
late in the afternoon; is that right?
A. I said I judged around 5 :30.
Q. And when you got up there there were several peoples
holding. Pfiaster ~
·
A. When I came down to the store; yes, sir.
Q. Yes, when you got down to the store there were several
people who had hold of Pflaster, holding him.
A. Yes, sir.
Q. There didn't anybody have hold of Beavers,
page 211 ~ did they Y
A. Mr. Beavers was sitting on the porch.
Q. Sitting on the porch quietly, and there were a number
of men had hold of Pflaster, holding him and he was beehawing and r 'aring to go, wasn't he~
A. You can judge that for yourself. I testified to my statement. I said they were holding him. Yon can form conclusions from that as to whether he was Rearing and pitching
to go, as well as I can.
Q. But nobody had hold of Beavers.. Nobody had to hold
him to keep him quiet Y
A. Mr. Beavers 'vas sitting on the porch.
Q. How did you say the trouble in the night began, Mr.
Patterson?
A. The trouble began at night. Do you want me to go
over the whole statement again Y
Q. I wouldn't mind if you would. I don't believe I can ·
recollect it. I have a poor memory, I am sorry to say.
A. I am sorry, Ivfr. Connor, for you. Well, in the evening as I stated before, Mr. Longerbeam, Aleck Lunsford and
myself, I judge around about eight o'clock, sat out on the
steps of the porch, and 've were talking until the first person came, who was 1\t[r. Pflaster, and in a few minutes later
Mr. Jim Osbourne came down and in a few minutes later the
car arrived.
Q. No,v, then, when ~Ir. Osbourne came down, show us on
this map where you and Mr. Osbourne were?
A. 1\fr. OslJourne and I stood west of this gas tank on the
west side.
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Q. And you and Mr. Osbourne were right there together Y
A. Standing right side by side. I got up when Mr. Osbourne came down. I judged he wanted to go in the store.
He would often come down and get a coca-cola or a bottle of
beer.
page 212 ~ Q. And l\1:r. Osbourne was in the same position'
' . to see who was there as well as you were?
A. Absolutely.
Q. At the time you and 1\tir. Osbourne were there talking,
where was George Pflaster Y
A. George Pflaster was sitting on the steps.
Q. And the car drove up?
A. Yes, sir.
Q. And the front wheels of the car came about even with
the margin of the road, did it, or along the line of the porch?
A. It was in line with the building. I can't point it out
exactly.
Q. Do you differentiate between the porch and the line of
the building 7
A. Yes, sir.
Q. Or the margin of the road?
A. Yes, sir.
Q. Alright, indicate on there.
A: This is the line of the porch, and this is the line of the
building.
Q. ·You mean to say that the car was back here~
A. On a line with the building, I judge.
Q. And 1\fr. Osbourne was up there?
A. Mr. Osbourne and I stood between these two tanks.
Q. Nobody, you cay, in this car could have seen Mr. Osbourne standing there Y
A. I didn't say that.
Q. 'Vhat did you say?
A. I said before the car came up they couldn't have seen
him. After they 'vere further down the road they could see
him. They couldn't see 1\tlr. Osbourne through the building.
Q. Certainly not. Explain yourself. I didn't
page 213 ~ get that very clearly. I thought you said nobody
in that car could see him.. I want to look at that.
I am going to lay this around east and west, and this is on
the south side of the road. You and Mr. Osbourne were
standing up there and were both together talking?
A. Yes, sir.
Q. When this car drove up?
A. Yes, sir.
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Q. And I understood you to say a while ago that nobody
in that car could have seen Mr. Osbourne from the point at
'vhich the car stopped f
·A. I didn't say that.
Q. .All right. What did you say?
A. I. said they couldn't see him when they were coming up.
Q. When that car stopped couldn't anybody in that car
see him?
A. After it stopped absolutely.
Q. They could have seen 7
A. I said that.
Q. What was the first word that was said by anybody in
that car after the car drove up there and stopped t
A. They asked about the. election.
Q. Who asked about the election 7
A. I couldn't say who it was.
Q. Don't you know it was Burk Beavers who asked'
A. I don't know it was Burk B·eavers.
Q. You know him 7
A. I heard him.
Q. And you were how close to him?
A. I was standingQ. As close as Jim Osbourne, weren't you?
A. Yes, sir; I was.
Q. You are almost as familiar with his voice as Jim Osbourne, aren't you?
page 214 ~ A. I don't know whether I am.
Q. Didn't you hear Mr. Jim Osbourne begin
to tell these gentlemen how the election went?
A. I absolutely did.
Q. And what did Mr. Osbourne say?
· A. Well, he didn't say very much before he was stopped.
Q. All right. State the conversation.
A. It was stopped when the trouble started?
Q. All right. What was the trouble and who started the
trouble.
A. That is when they were asked to stay off his place. He
said, "You son of a bitch, I have got as much right here as
you have. You rented your place to the show".
Q. Who said that 7
A. It was said by the occupants of the car.
Q. It wasn't Berkley Beavers who said that, was it Y
A. It might have not have been Berkley Beavers. It might
l1ave been him.
Q. It might have been, but you know it wasn't.
A. You can judge that.
·
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Q. Exactly so. Mr. Patterson, you know it wasn't Berkley Beavers said that Y
A. I don't know it.
Q. Well, if there are three men in ·a car and you are familiar ·with their voices-you come here to tell the truth f
A. I have told the truth.
Q. No:w, I want you to tell the truth and say whether or
not it was Berkley Beavers who said that?
A. I couldn't say it was Berkley Beavers.
·
Q. But you did say it awhile ago, didn't youf
A. I said it was .said by somebody in the car.
Q. Didn't you say so a while ago 7
A. Did I ~ay it was Berkley Beavers Y
Q. You did say a :while ago it was Berkley
page 215 ~ Beavers. Now, then, l\1:r. Patterson, tell this jury.,
didn't this trouble begin while ~ir. Osbourne was
telling these gentlemen in the car how the election went, and
didn't George Pflaster eomethere from behind and strike this
man?
A. Who said that Y
Q. I am asking you if that ain't so-if it isn't so, and that
is the 'vay the trouble began.
A. Well, no,v, if you can call it from bellind. I don't caU
it from behind.
Q. What do you call it from, the behind or side 1
A. From the side I call it.
Q. And he did come ·up there before anybody ever offered
o_r attempted to do anything or say anything to him, didu 't
heY Isn't that true Y
A. I said that Mr. Pflaster asked ~fr. Beavers to stay off
his place, andQ. As a matter of factMr. Alexander: Let the witness answer.
Mr. Connor: This 'vitness has said different things.
}.fr. Alexande~: If your Honor please, this is unusnal.
The -Court: Gentlemen, argue the case at the proper time.
The examination is proc~ding in a proper way.
Mr. Alf-rxander: 1 except.

By Mr. Connor:
Q. You stated a while ago, Mr. ·Patterson, that Berkley
Beavers said that he was not on his place and "Didn't you
rent the lot to the show grounds" and be.t}ain the argutnm1t
with Pflaster. Didn't you, ~nd you afterwards said it mighi;
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have been Beavers or might not, and now you say it was
not Beaners ¥
A. That is your statement there. There is ·another statement there. I said I didn't re~ognize Burk Beavpage 216 ~ ers' voice.
Q. All right. You didn·'t recognize Burk Beavers' voice.
A. When you asked me didn't I recognize it was Beavers
when he asked about th.e election. I said it might have been
Berkley Beavers and it might have been ~Ir. Hummer.
Q. And Mr. Osbourne was telling these gentlemen in the
car how the election went, wasn't he?
A. That is what I stated, sir.
Q. That is right. N·ow, what was the next thing thnt happened?
A. I told you in my evidence 'vhat was the next thing that
happened.
Q. I want you to tell me again.
A. 7\fr. Pflaster said to Beavers, requested him to get off
his place and stay off, and Beavers said, "You son of a bitch,
I .got as much right here as you have".
Q. That is exactly what you said a moment ago, and when
I pinned you down you said you did not know whether it was
Berkley Beavers or not?
A. That was another question.
Ql. Don't you know it wasn't Berkley Beavers?
A.' I do not.
Q. Don't you.know it wasn't?
A. He was addressing him.
Q. Now, wasn't that conversation and that argument after
George Pflaster had come up there and struck somebody in·
the car? Wasn't it?
A. No, sir.
Q. It wasn't?
A. The conversation started first, then the striking was
done.
Q. Then the striking was done?
A. Yes, sir.
,
page 217 } Q. You deny that George Pflaster walked up
·
alongside this r.ar and struck somebody in the
car before the argument 1
A. Do I deny!
Q.. Yes, sir. I am asking you that.
A. Begore the· argument? No, sir, the argument started
first.
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Q. All right. What happened after Pflaster struck some. body in the car?
A. The car immediately pulled away.
Q. Immediately pulled away. These men in the car sat
supinely and didn't do a thing to George Pflaster when he
came upMr. Alexander: Is that a statement or a question?
The Court: He is asking the way it happened.
By Mr. Connor:
Q. I am asking you if these men in the car sat supinely
in the car and they all rolled down _the street away from
George Pflaster after he jumped out there and began scrapping with them?
A. Who said that?
Q. I am asking you did they do it, or did they not do it 1
A. No, sir ; they did not.
Q.. What did they do?
A. When the car pulled away, the two Mr. Hummers got
out when it 'vas in motion. Just as it started one got out on
one side and one on the other.
Q. Which got out on one side and 'vhich on the other 7
A. Silcott John Hummer got out on the right side and
John "\V. on the left side~
Q. On the left side T
·A. Of the car.
Q. Which direction did Silcott John Hummer go?
A. Down· the road under the tree right to the east of the
intersecting street.
Q. Went down the road this way?
A. Yes, sir.
page 218 ~ Q. Past the car?
A. He .didn't go past the car. The car was
about ten feet east of him.
Q. About ten feet east of him and he stayed there?
A. The next time I saw him after he threw the stoneQ. Who threw the stoneY
A. J\rir. Hummer throwed a stone from down the road, and
I didn't see him any more until he came across and was coming up just as the third and fourth shots were fired.
Q. He 'vas standing down the road and threw a stone at
whom?
A. I don't know. He came very near striking me. I don't
know who he was throwing it at.
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. Q. What oooasion did Mr. Hummer have for throwing a
stoneY
A. I don't know.
Q. George Pfla.ster hadn't said anything to him, had heY
A. Not to my lmowledge.
Q. Didn't try to hit him t
A. Not to my knowledge.
Q. And John Hummer just went down the street or road
and got a stone and threw it at George Pflaster up there, or at
Pflaster's building?
A. I didn't say he threw it at George Pilaster. He threw
a stone.
Q. Where was Pflaster at that timeT
A. Standing just by me on the porch?
Q. Standing by you on the porch Y
A. Ves, sir.
Q. What did he do when the stone was thrown at him, still
stand still, like a man with a lot of courage, who didn't care.?
A. Turned around and went through my place and down
through the trap door.
page 219 ~ lQ. Down through the trap door and disap!"
peared and that is the last you saw of George?
A. I didn't see him any more until the next morning.
~ And you didn't see him up there with a shotgun firing
these shots?
A. I didn't see him.
Q. You didn't see George Pflaster up there with that shotgun?
A. I told you I didn't see him.
Q. Where did you go?
A. I walked acr_oss the street, right in front of. my house
on the north side of the road, ·the pike.
Q. ~fr. Patterson, you know there were six or seven shots
dired there that night directly after you say this automobile
came up there to the end of that, don't you Y ·
A. I don't know so.
Q. You don't know Y
A. No, sir.
Q. Ho'v. many shots do you know werQ fired'
A. I saud I remembered four shots.
Q. You remember four?
A. That is all.
Q. vVhere were you when these shots were fired?
A. I was standing on the north side of the road.
Q. Opposite from the garage Y
A. Yes, sir.
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180

Supreme .Court of Appeals of Virginia.

Q. From which direction did these shots come Y
A. I couldn't say from which direction they come. I didn't
see the person that was shooting and I couldn't say which direction they came from. I heard the report of the gun and ·
when the second shot was fired I saw the shot strike the road.
Q. You say you saw the shot strike the road t
page 220 t A. And tear up the road; yes, sir.
Q. You mean kicked up the dustY
A. Yes.
Q. Now, Mr. Patterson, did. you see the flash of the gun Y
A. I couldn't see from where I was standing. I was standing up the road in front of my house on the sidewalk~
Q. Just show the jury where you were standingY
A. This is the garage and my house is on this corner lot
and I was standing up here.
Q. You were still in the road, we~en 't you 1
A. No, sir ; I wa.s standing on the sidewalk.
Q. Well, that is practically in the street, on the sidewalk¥
A. Yes, sir.
Q. And you were practically oppQsite that garage, were
you not'
A. Opposite the garage, and as I can judge, if ~Ir. Pflaster
was doing the shooting he was back here. I coul<;ln 't see him.
He n~.ight not have been doing the shooting, as far as I know.
I couldn't see him. I heard the shots.
·
Q. Then I want you to give this jury your best judgment as
to where these shots came from, where the man was when he
was firing the shots.
A. I can't tell them. They can judge that for themselves,
or you can state it to them. You know as much as I do
apout where he was.
Qt I wasn't in Bluemont that night.
A. You can tell just as well where the man was. He might
have beem at one end of the building, or up there. I couldn't
tell you. I can tell the jnry I heard the reports of the gun
and that is all I can tell them.
Q. And you sa:w the shot?
A. I saw the shot strike in the road.
page 221 ~ · Q. Who else was about when that shot struck
in the road 1
A. The only people that I saw was the hvo ~fr. Ifummers
and Mr. Longerbeam and myself.
Q. Mt.- Beavers was nowhere about?
A. Oh, 1\tir. Beavers was there, and the two ~Ir. Hummers,
Mr. Beavers when the second phot was fired came up through
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here (indicating) and when he turned the third and fourth
shots were fired.
.
Q. You mean to say you saw Berkley Beavers. up here
about this corner when the first shot 'vas fired 1
A. I didn't say the first shot ; I said the second shot.
Q. Where was Berkley Beavers when the first shot was
fired Y
A. He was standing right over Aleck Lunsford, right at this
point here (indicating).
The Court: We will take a recess at this point.
(Whereupon at 1:00 o'clock p. m. a recess was taken until
2:00 o'clock p. m.)
AFTER RECESS.
(The trial was resumed at 2:00 o'clock p. m. pursuant to
recess.)
The Court: You ma.y proceed, gentlemen.
J\IIILLAR.D F. P ATTER.SON,
the witness on the stand at the time of adjournment, resumed
the stand and testified further as follows:
CROSS EXA~IINATION (Cont'd).
By Mr. Connor:
Q. Mr. Patterson, when we adjourned for dinner, I believe
we were discussing something about the shooting. You say
you didn't see the flash of the gun and didn't see who shot ·
the shot gun Y
A. I did not.
page 222 ~ Q. Did I understand you to say you only heard
four shots? ·
A. Four shots, I stated.
Q. And you moved across from the cement porch in front
of the Pflaster building early in the engagement, across to
the opposite side of the road 1
A. When the stones began to be thrown.
Q. And you were over there when .the shot was fired, did
you see Little John IIummer when he got shot?
A. No, sir.
Q. Didn't know he had been shot?
A. No, sir.
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Q. Did you know Mr. Beavers had been shot?
A. No, sir. I didn't know he had been struck. Mr. Beavers
left there.
Q. Now, then, don't you know that car moved more than
twenty-five yards down the road when it turned out on the
pike?
A. I stated that the car went, I judge, twenty feet down
the road, the intersecting street.
Q. And that is all the farther it went?
A. At that time, yes, sir.
Q.. But didn.'t it move on down farther?
A. I didn't see the car when it moved the second time. I
was in the place waiting on some people that came in there
when the car wa~ taken away from where it was parked down
the road the first time.
· Q. Did you see anybody get out of the car?
A. When the car stopped 1\fr. Beavers got out.
Q. That is when it was only twenty yards down the road?
A. Twenty feet, I said.
Q. And that was practically right at the mouth of the
laneY
A. Twenty feet from the lane.
Q. Did you see Willard Baxter or Edward Owens on the
other side of the road f
page 223 ~ A. No, sir.
Q. Now, don't you know, J\fr. Patterson, that
the argument about the land was between Mr. John Hummer,
Long John Hummer, the man with the whiskers, and George
Pflaster, not between :.M:r. Beavers and George PflasterY
A. I didn't heard Mr. "Pflaster say anything to J\:fr. Hummer.
Q. You didn't?
Q. You didn't heard J\fr. Hummer ask him whose laud it was
or. where his land 'vas?
A. No, sir; I didn't hear that.
Q. And your statement to this jury is that this argument
about trespassing upon Pflaster's land took place before there
'vas any commotion or disturbance at alU
A. The argument started :first; yes, sir.
Q. And while you and 1vlr. James Osbourne were standing
right there on the porch Y
A. -That is when the argument started.
Q. And Mr. Osbourne was right there beside you~
A. When it started; yes, sir.
Q, You rent this soft drink establishment from Mr. Pflaster, ·do you not~
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A. OI did; yes, sir.
Q. And Mr. Pilaster boards with you·Y
A. Yes, sir.

Q. And you and Mr. Pflaster are very close friends 1
A. I am a friend to both of them, I think. I always l1ave
been and hope to remain so.
RE-DIRECT EXAMINATION.

By Mr. Alexander:
Q. Are you operating this soft drink place no'v 1
A. No, sir.
Q. How long did you operate itT
A. From June 19th until after Labor Day.
page 224 ~ Q. Do you know where Mr. Pilaster was living
at the time of this occurence in August?
A. He had a room in the south end of the dance hall. There
are three little rooms in there. He had the middle room. He
had a bed room in there.
0

(Witness excused.)
vVhereupon,
CLARENCE FIELDS

was called as a witness on behalf of the defendant, and having been first duly sworn, testified as follows:
DIRECT EXA1\1:INATION.

By ~fr. Alexander:
Q. What is your first name'
A. Clarence.
,,
Q. Where do you work?
A. 1\:fr. Hunsberger's place.
Q. Ho'v far is that from Bluemont?
A. About a mile and a quarter.
Q. Do you know Mr. Berkley Beavers?
A. Yes, sir.
Q.. Did you go to Bluemont on election day, last August.?
A. Yes, sir.
Q. Did you see ~Ir. Beavers there?
A. Yes, sir.
Q. What was his condition with respect to sobriety; had
he been drinking or not?
A. Well, he had enough. He had been drinking.
0
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Q. Was he drunk or very drunk?
A. Well, he had enough.
·Q. What _time of day did you see him 1
A. I guess it was around three o'clock or half past three.
Q. Did he say anything to you 1
page 225 ~ A. He drove up there and he got out and said
to me, ''Do you want a drink of Byrd liquor?''
. I said, ''No, sir; I don't want none of Byrd's or nonw of
Mapp 's,'' and he 'vent on, and I never saw him any more until
that night.
Q. What time did you see him that night, before the shooting or after the shooting f
A. After· the shooting.
Mr. Alexander: I think that is all I have to ask Mr. :b,ields.

CROSS EX.A!1INATION.
By Mr. Connor=
Q. He didn't undertake to bribe yon to vote f
A. No, sir ; he didn't try to buy my vote. There wasn't
anything said like that. No, sir.
Q. There was nothing <;lisagreeable or disorderly about
Mr. Beavers at that time Y
A. No, sir. That is all we said. That is all the words we
passed.
(Witness ·excused.)
Whereupon
RAY FIELDS
was called as a witness on behalf of the defendant, and, having been first duly sworn, testified as follows:
By

~{r.

Alexander:

Q. What is you name, ~{r. Fields f

A.

Ray.

Q. Where do you live Y

· A. About a mile and half sontl1 of Round HilL
· Q. Do you kno'Y Mr. Berkley Beavers?
A. Yes, sir.
Q. Did you go to Bluemont on election day of lasy year 1
A. Yes, sir.
page 226 ~ . Q. About what time did you get to Bluemont 1
A. About half past four.

-~------.
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Q. Did you see Mr. Beavers ·when you first got thereY
A. Yes, sir.
Q. Well, just tell the jury what he was doing, if you saw
him doing anything~
A. Well, when I first got there, I went on up and voted.
Then I went over to the station a.s as I came back, I saw Mr.
Pflaster standing up on the sidewalk talking to ~1:r. Beavers
and J\1:r. Beavers was right on the ground. I didn't hear any
words at all. I couldn't hear that. I saw Mr. Beavers run
back to the little locust tree and get a rock and thro'v it and·
hit Mr. Beavers 'vith it.
Q. Had you seen Mr. Pflaster hit M:r. Beavers before he
threw the rock 1
A. I did not.
Q. Do you know whether Mr. Beavers was drinking or not~
A. He acted like it.
1\Ir. Alexander: That is all I have to ask.
CROSS EXAJ\IINATION.
By ~1:r. Connor:
Q. You knew there had been some disturbance and a scrap
there before you saw that'
A. No, that was the starting of it.
Q. You are giving it as you. opinion that that was the start,
that Beavers picked up a stone and threw it at Pflaster first?
A. I saw that.
Q. You saw that¥
A. I saw it.
Q. You didn't hear Pflaster call Beavers a dam. liar and
see him strike him 1
page 227 ~ A. I didn't. He didn't strike him. I didn't see
him.
Q. What' else did you see~
A. When he wen back to this litte tree he got this rock and
hit Mr. Pflaster with it, and Mr. Pflaster got him off the sidewalk and kind of got him around the waist and hugged him
and then went on down past the tree and they clinched and
someone said, ''Let him alone'' and then he got two more
rocks .. The rocks then were as big as the rocks right there.
I think probably either one of them.
Q. You think probably?
.lt. I will swear to it.
Q. You are swearing to it. All right. What else happened?
A. He threw that rock and they· clinched again and then
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they separated them. Then they went on out in the road and
fell down.
Q. Then what f
A. Mr. Pflaster sat on top of him.
Q. Just simply sat on top of him quietly?
A. Sat on him.
Q. Why didn't you tell all that when you started out here?
A. I didn't have the opportunity.
Q. You didn't have the opportunity? I waited for you.
You were sworn to tell all you knew about it, weren't you Y
A. I was.
Q. Now, go ahead, begin from the start to the finish and
tell this all over.
.
A. All right. I will tell the jurymen just what I saw. As
I was coming over from 'the station, as I said in the first
place, ~{r. Pflaster was standing up on the sidewalk, Mr.
Beavers was right down below, probably two feet, and I saw
Mr. Beavers run back to this little locust tree and get a rock
and throw it 'at 1\{r. Pflaster and hit him and Mr.
page 228 ~ Pflaster got off the sidewalk and put his arms
around him. Didn't hit him ,whatsoever. They
went on down to the tree and soleone hollered, ''Let him
alone", and he got two more rocks as big as that rock there,
and threw one of the.
Q. How close were they?
A. They could put their arms a round one another.
Q. Didn't hit him with the stone ·y
A. I don't know whether he hit him with that. He hit him
with the first one.
Q. Where did he strike him?
A. I don't know.
Q. You don't know? How far a~vay were you Y
A. Fifteen or twenty feet.
Q. How do you know he struck him at all, if you don't know
where he struck him?
A. I saw the rock fall down. It hit something.
Q4 He hit something?
A. Hit him. It fell right down.
Q. Whereabouts did it strike him, his head or his body
or his hip, or what?
·
A. It didn't hit him in the leg, up around the shoulders.
· Q. You didn't see any blood come from that, did you?
A. No, I didn't see any blood.
.
Q. And it didn't know lvir. Pflaster down, did it?
A. No, it didn't knock .it down.
· Q. 4-nd it didn't hurt him very badly, did it?
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A. I don't know.
Q. And after Mr. Beavers struck him with the stone, Mr.
Pilaster just walked up and higged him Y
A. No, he didn't walk up.
Q. Did he runY
·
A. He moved a little rapid.
page 229 ~ Q. Did he crawl up Y
A. He didn't crawl.
Q. Did he run Y
A. He went right up.
Q. And he just put his arm around him said, ''Mr. Beavers,
you are a good fellow, don't hit me again".
A. I didn't say anything like that. He didn't say nothing like that neither.
Q. What did he say?
A. He just put his arms around him and went on back up
to this tree and somebody said, "Let him loose".
·
Q. Who had hold of him¥
.4. I had hold for one, and Raymond Jacobs.
Q. Which one did you have?
A. I don't kno'v which one. I was just trying to separate
them.
Q. If Mr. Pilaster had his arms around him and wasn't
trying to him him, why should you separate them?
A. He seemed like he was greatly enthused over throwing
rocks and I didn't want to get hit.
Q. Mr. Beaver's is the man who wa~ exhibiting the violent
temper and a disposition to scrap?
A. Whenever he got loose, he wanted a rock.
Q. Wanted a rockY
·
A. He always found one.
-···
Q. As I understand, he 'vas only a few feet from Mr. Pflaster when he had a great big rock as big as this and threw it
ay him?
A. Sure did.
Q. Where did he strike him that time?
I don't know that he hit him that time, but he
page 230 } hit him the first time with the little rock, not any
bigger than a turkey egg.
Q. A very small rockY
A. As big as a turkey egg.
Q. And you saw the beginning of this?
A. I did.
Q. And you saw the stone thrown?
A. I did.
·Q. And you dodn 't hear any of the argument 1
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A. Argument Y
Q. Or fussY
A. No.
Q. You told the jury a few minutes ago that you didn't
hear what either one of them said, but you saw what happened?
A. I did.
.
Q. That Beavers picked up a very small sto1ne and struck
Pfiaster, but you are not able to tell where he struck him, is
. that right?
A. He hit him.
Q. Well, whereabouts f
A. Ife hit him up above the waist.
Q. You are giving yourself a .good deal of latitude. Then,
after they separated them, Mr. Beavers went and laid down
in the road, and Mr. Pflaster went and sat on him?
A. I didn't say he laid down. He fell down, kind of
staggered down.
/
Q. In other words, he 'vas so drunk there nobody have
to knock him down in order to get him down on the ground 1
A. Didn't nobody hit him.
Q. He just fell down and then Mr. Pflaster 'vent and sat
on him, is that the idea 1 Now, who took Mr. Pflaster off?
A. R.aymond Jacobs for one, 1Yir. Alexander Lunsford for
another one.
page 231 ~ Q. All right. S"omebody else, too; wasn't there f
A. I may have helped.
Q. Those three f
•
A. I don't know of any more. There were several around
there. I can't recall them all. I can't begin to recall them
.r

aD.

·Q. And Mr. Pflaster was sitting on Beavers?
A. Was sitting on him.
·
Q. And simply wasn't doing nothing, but it took three men
to get him off¥
A. Took three men to get him off; may have been a fourth
one there.
Q. And it took four or five men to hold Mr. Pflaster after
tl1ey got him off¥
A. No, nobody.
Q. He was just as tame as a lamb, .wasn't he f
A. Didn't take nobody to hold him.
Q. Nobody at all. Why did it take four men to get him off.
Didn't you have to pull him and use some persuasion or
strength to get him off T
A. Well, I don't know that we used much strength.
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Q. Didn't use mych strength, yet it took four men to get
him off?
A. Four. I helped him.
Q. But he w.as sitting there doing nothing, sitting on top
of Mr. Beavers, and ~Ir. Beavers was the man who was wild
and wanted to scrap?
A. He wasn't so wild. He was on the ground on the flat of
his back.
Q. And four men got after Pflaster to take him off. That's
all.
·
page 232~

RE-DIRECT

EXA~1JNATION.

By Mr. Alexander:
Q. When they backed up against the locust tree did you
see John T. I-Iummer, big mustache John 7

A. No.
Q. Did you see Mr.
A. No . .

~{cCarty?

(Witness excused.) .
Whereupon,

A.T.LUNSFORD
was called as a witness, on behalf of the defendant, and having been first duly sworn, testified as follows:

DIRECT EXAMINATION.
By ~Ir. Alexander:
Q. Mr. Lunsford, are you know as Aleck Lunsford Y
A. Yes, sir.
Q.. Where do you live?
A. Winchester.
Q. Do you know George Pflaster?
A. Yes, sir.
Q. Berkley Beavers?
A. Yes, sir.
Q. John W. Hummer?
.A.. Yes, sir.
Q. John T. Hummer?
.A.. Yes, sir.
Q. Were you in Bluemont on the day of the primary cleo
tion, in August, 1925?

----

---~--------
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A. I was in there from-got there about noon.
Q. Came over there from Winchester Y
A. Yes, sir.
Q. Did you see any trouble between Beavers and the Hummers and Pflaster Y
page 233 ~ A. Later in the evening.
Q. When did you first see Berkley Beavers?
A. I saw him in a few minutes after I arrived there.
Q. Tell the jury about that, where you saw him and what
transpired.
A. vVell, I came down and parked my car in front of the
postoffice there by the locust tree. There was a crowd lined
up on the wall there to the store porch. He was walking
· backwards and forwards. I 'vas talking to George .Armstrong. He had his car pulled up next to the curb. He
turned and came back to me and said, "What in the heJI do
you want over here today. Don't you think you could do
more good on the other side of the mountain 1 Nobody Rent
. for you and nobody wants you''. I looked at him and thought,
well, he meant that and I kind of fired up a little bit and
said, ''I won't ask you when I shall come to Loudoun County
and when I shall leave, and what I shall do in Loudoun Connty or anything of the kind. If you or any of your buddies
don't like it, call yourself sheep and 've 'vill settle it.'' He
said then, ''You are in damn bad company,'.
By ?Yir. Connor:
Q. What did he sayY
.A. He· said, ''You are in damn bad company; talking to a
common, low-down bootlegger". I never made him any an. swer. J\{r. Armstrong answered him then and they pasRcd
some words.
By

~Ir.

Alexander:

Q. Who was he referring to?
.A. Reffering to 1fr. Armstrong.

Q. What happened then?
.A. Armstrong asked him to repeat it and he repeated it
and told Armstrong he meant him. Armstrong told him he
was a damn liar and started to come out, and I said, ''George,
you are one legged; you better stay inside''.
page 234 ~ Q. What was his condition then Y
A. How is that Y
Q. What was his condition?
A. What do you mean Y

------------------------------------------~

.
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Q. As to sobriety.
A. No, I dodn 't consider him sober by any means.
Q. Well, 'vhat was his condition?
A. Well, he could walk, but he 'vould stagger when he
would walk.
Q. What time of day did you say that was?
A. It was just a fe'v minutes after twelve o'clock. It was
.between twelve and one I would say. I ca~e there aboyt
twelve that day.
Q. When did you next see him Y
A. The next I s~w of him it was along about, I suppose,
along four or five o'clock he came up on the sidewalk. Ralph
Brown and Lester Cochran and myself was trying to het
Charlie Gould ( ?) to vote. He didn't want to vote. He attempted it once and thet turned him down and we wanted
him to go back and try again. At that time he came up and I
saw Cliff Simpson along with him and they met George. I
don't kno'v what took place, but the next thing I saw they
was into a scuffle.
Q. Did you see any rocks thrown then?
A. Yes, I did.
Q. Who threw the rock?
A. I don't kno'v who was throwing the rocks. There was
several strangers there to me. But I ran down then. The
first man I got hold of was Cliff Simpson. He was grabbing
for George's throat, and tlohn Hummer had Beavers in the
throat pushed up against yhe tree, holding him. They were
hollering. I throwed them loose and got them separated and
got (teorge up and started up the road with him.
page 235 ~ Q. "\Vhich John Hummer was this 1
A. What we usually call Siclott John.
Q. He was doing what? .
A. He was hitting at him.
Q. Hitting at whom?
A. At George.
Q. George Pflaster Y
A. Yes.
Q. Was he in front of him or behinf of him 7
A. Well, he was kind of at the side of him, I suppose.
George had Beavers pushed up against the tree. They were '
kind of sideways. There was several in the bunch there.
Q. Do you know Will McCarty~
A. Yes, sir.
Q. Did you see him there f
A. Yes.
Q. Did he take any part in it?
0

0

0
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A. Yes, they was all pushing and hauling there. It w~s a
kind of free for all. They seemed to be all after George.
Q. All after George?
·
A. That seemed to be the way.
Q. You say you helped separate them f
A. Yes.
Q. What occ-ured next?
A .. The next I was taking George up towards his garage .
and we was about half way up there, Mr. Cochran 'vas along,.
and John Hummer was following along behind. Mr. Cochran turned then and said, "Listen, you have been the instigator of this trouble, trying to start trouble· all day, and if yon
don't go back I am going to crack your head with ·this stick".
He had his cane. And with that Hummer turned around.
Beavers got down off the sidewalk,. 'vhich I suppose waE>
·three feet, where he was sitting up and picked up
page 236 ~ two rocks and began to curse again and said-I
let loose of George, and he went back there then
and they got together and George threw him down in the
road and was on top of him and Burke hollered ''Enough''.
I told him to get off. I went over to the garage with him then,
where he put on another short and washed up a little hut.
They tore the short off him.
Q. Did he have any wounds on him¥
A. Sir? ·
·
Q. Any wounds on him f
A. Well, his face 'VflS scratched, and I think he had a little
knot or cut up . here (indicating).
Q. When did you next see him 1
A. The next I sa.'v Mr. Beavers was that night, around ten
o'clock. I can't say the exact hour, because I had been asleep..
I suppose it was around ten o'clo~k, between ten and eleven,
maybe.
Q. What did you see then r
A. Well, I was sleeping on the steps ther~ to George'~ garage, this arm laying up on the top step, my head laying on
my arm and someone kicked me on the arm and said, ''Look
out, Aleck!" It was Mr. Patterson and about that time the
post rang out like a liberty bell. It sounded for a mile, and I
· jumped up; jumped up and fell across the lane over into the
'vire fence. There was a wheelbarrow behveen me and the
wire fence. I fell over the wheelbarrow into this fence and
then back out into the road. The next thing I saw 'vas Mr..
Beavers over me with two rocks.
Q. Did you see the rocks~
A. Oh, yes.
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Q. What was the size of those rocks·¥
A. Pretty .good size. I ·suppose a rock about that (indicating) big, one of t.hem, the largest one. He said, ''You
damn sone of a bitch you, I will brain you. I should have
done it long ago. By that time John Hummer,
page 237 ~ Silcott John, said, "Don't hit a man that is down·",
and grabbed him. That is the last I saw of 1\fr.
Beavers.
.
Q. You don't know when that car came up thete, do you 7
A. 1\{r. Beavers' car 7
·
Q. Yes.
A. That night?
Q. Yes.
A. His car was up there, I suppose it was eight o'clock. It
was after dark.
Q. I mean about ten o'clock.
A. No.
Q. You were asleep 7
A. Yes.
Q~- You say you saw that car about eight o'clock?
A. I would judge so. I wouldn't say it was exactly that
time. I kno'v it was after dark, after the polls had closed.
Q. '\Vhere did you see him 7
A. Down at the postoffice.
Q. Did you have any talk with Beavers then?
A. No.
Q. Did you hear him making any statement with reference
to Pfiaster Y
A. Yes. There were several of them standing there by the
car, and he said, ''The dan~ son of a bitch, I am going to get
·
him before the night is over''.
Q. What did you do then?
A. I went on up and told George Pflaster that I thought he
better look out; and that I thought he had reference to him.
That is when I set down on the step.
Q. Wl1at business are you in, Mr. Lunsford 7
A. Bakery.
Q. When do you work, day or night?
·
A. Well, I am working now at night, most of the time I
work at night.
page 238 ~ Q. Were you working at that business on th~
4th of August?
A. Yes.
Q. When did you work then, day or night?
A. I worked at night.
- Q. Did you work on the night of August 3rd or 4th Y
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A. Yes. The night of the 3rd, I worked.
Q. Had you formerly lived in Loudoun CountyY
A. Yes, sir.
·
Q. Near Bluemont Y
A. I lived in Bluemont about twenty years.
Q. Did you hear these shots, Ivir. Lunsford?
A. Yes, sir.
Q. When was the first shot fired that you heard Y
A. The first shot was fired at the time Beavers was over
me with the rocks, just as Hummer said, "Don't hit a man
when he is down" . .About that time the gun cracked and that
is when Mr. Beavers left.
Q. Did you notice which way he werttY
A. Up the land, like, kind of round that corner. I don't
know whether he went on up or not. I don't know. I know
he went in the south of that lane.
Q. Had you heard any shooting before that?
A. No.
Q. How many stones did you see thr.own Y
A. That is the only one that I saw, or heard. I didn't see
that one. I heard it.
Q. Do you know Edward Owens Y
A. No, sir.
·
Q. Ivir. Lunsford, will you show the jury the way Mr.
Beavers was standing over you, the attitude?
A. I was laying right flat on my back, with my head upon
the road. He was standing in about this position with the
rocks up like this (illustrating) as though he was
page 239 ~ going to drop it in my face.
Q. Did he leave there immediately that :::hot
was fired y
A. Sir?
Q. Did he leave as soon as that shot was fired?
A. Immediately the shot was fired, he run.
Q. Did he know who you ·were?
A. I don't know. He didn't call my name. The name he
did call me I am sure was not my name.
Q. Did you consider youself in imin.ent danger, Mr. Lunsford?
A. I did; yes, sir.
.
Q. What do you think kept you from gettl11g hurt?
A. I don't know of anything else but the shot. Hummer .
was not close enough to grab him.

Ivfr. Alexanrler: Take the witness.
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EXA~iiNATION.

By 1\'Ir. Connor:
Q; You hardly lmew what your name was then, did you,
at that timet
"
A. I think so. I think I have always known my name.
Q. What were you do.i,ng there exposed on the public street
with your britches down 1 Will you tell the jury·?
A. Yes, sir; I was qoing a job. I was taken short.
Q. Oh! In the middle of the street, in the to,vn of BluEr
mont?
A. No, sir. That street is used more for a dumping ground.
Gentlemen, it is the street .that runs up to the telephone office,
that is used for trash and garbage.
·
Q. ·Right there where people were coming out from that
show, at that same time?
A. Dark as midnight, yes, sir.
page 240 ~ Q. Dark as midnight, and the people were coming out from the show and automobiles passing
and you were in that condition right there on the public street
in the village of Bluemont. Isn't that soY
A. They wasn't coming up the lane.
Q. You were not in the lane.
A. I was?
Q. You didn't say so a while ago. You said you were right
at the mouth of the lane in the public street.
A. You never asked me where I was sitting.
Q. I didn't ask you, but you saud you were sitting there
and Beavers was over you.
A. I got up from there, too.
Q. Didn't you tell this jury just a minute ago that he was
standing over you right there in the pike with the stones and
when the shot was fired he turned and ran up the lane·1
A. I did.
Q. You didn't tell this jury that you were in that lane, did
you?
A. No, I did not.
Q. And you weren't in the lane, were you Y
Mr. Alexander: I object. You can't ask questions an,d not
give the witness a chance to answer.
The Court: The Court does not understand that the witness had started to answer.
The Witness: Not at the time when Mr. Beavers was over
with me with the rock in his hand.
·
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By Mr. Connor:
Q. That is what you said a while ago, that you were not
in the lane. And you had your britches down, Ciidn 't you'
A. No, sir.
Q. What were you doing down on the ground¥
A. I fell out in the road.
page 241 ~ Q. ·You fell in the road f
A. Yes, sir.
·
Q. How did you come to fall f Weren't you so drunk you
couldn't walk Y
~{r.

Alexander: .Now, if your Honor please-

Yr. Connor: I am asking him that question.
The Witness: No, sir; I wouldn't say I was drunk.

By Mr. Connor:
Q. You wouldn't say you were drunk f
A. No, sir.
Q. You 'vouldn 't swear you weren't drunk, would you!
A. No, I wouldn't swear either way, because that would be
a question.
tJ. It would be a question f You don't know whether you
are drunk or sober Y
A. I thin so. I have been drunk many a ~ime.
Q. Exactly. And yon wer.e drunk that night, too, wer~n't
youY
A. No, I was not.
Q. You just now, a minute ago, saidA. You said I was too dn1nk to know what was going on.
Q. No, I dldn 't. I asked if you weren't.
A. And I said I 'vouldn 't any whether I was dr 1lnk or ·
whether I wasn't.
Q. That is right. Yon made that positive statement; that
you didn't know whether you were drunk or sober. Now you
say you were sober.
A. If you will explain to me when a man is drunk~
Q. You had to work so hard on the night of the 3rd that
you fell asleep on the· porch, lying down on the porch 1
A. Yes.
Q..If you were ~eep how do you know you had your head
on your armf
page 242 ~ A. Wen, I guess I know how I went to sleep,.
and I know how I was vlhen I woke up.
Q. How do you know when you were alseep Y
A. That is a question I can't answer~
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Q. Do you know the posture you were in when you were
asleep?
A. No, when a man's asleep he's kind of dead to the outside world, as far as I know.
Q. Exactly so; and he don't know whether his head is on
his arm or not.
A. But I can tell the position I was in when I went to sleep
and the position I was in when I wope up.
Q. But you were lying there asleep and you didn't see this
car when it moved, did you?
A. No.
Q. The first think that waked you up, you say, is that 1\Ir.
Patterson kindked you on the elbow~
A. Yes, sir.
·
Q. And you heard the bells ring Y
A. Yes, sir.
Q. When a man strikes the gong, the bell rings?
A. Yes, sir.
Q. Now, Mr. Lunsford, didn't that shot wake you up, nnd
you staggered down off that porch and struck out across the
road and fell down in the road 1
A. No, sir.
Q. What?
A. Absolutely, no, sir.
Q. Are you the same Aleck Lu11sford that carried a shotgun for three or four months for George Pflaster?
A. I surely did.
Q. In your own car, to protect your life against George.
You are the same manY

page 243 ~

Mr. Alexander: I ol)j ect to that.
The Court: Sustained.

By ·~{r. Connor:
·Q. You don't vote over here in Loudoun County, do you Y
A. No, sir.
Q. And yet you were soliciting men to go to the polls to
vote that day?
A. Yes, sir.
~ I understood you to say a while ago that several men
were standing around when you heard Berldey Beavers ma]{e
this threat or remark about eight 'clock at night?
A. There· were.·
Q. N arne them 1
A. I don't know that I can mention them all, but the two
John Hummers were there.
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Q. Who else?
A. I don't know. I know the two John Hummers were
there.
Q. Tell this jury any single solitary citizen in the town of
Bluemont who heard Berkley Beavers make any such remark
as that?
A. Well, I don't know what other people heard. I am only
telling you what I had· heard.
Q. You said there were several other men around that
could have heard?
A. I say the hvo Hummers and Berkley Beavers was there,
and other boys were there-one other man, maybe two.
Q. Can you recall the two other men besides the :Hummers ·l
A. I called the two Hummers, and there were four or five
others there.
Q. Tell the jury any of those others.
A. I told you I didn't know the other men.
Q. You didn't know them?
A. No.
page 244 ~ Q. How many of these shots did you hear?
A. Four.
Q. Is that all?
That is all.
Q. Then there were several shots dired before you woke
.
up, were there?
A. I don't know anything about that. I am only telling you
the first thing I heard.
Q. Are you a light sleeper or a. heavy sleeper, Mr. ·Lunsford?
-.
A. I do~ 't know. Sometimes I sleep sound and .sometimes
I don't. It depends on how sleepy I am, I suppose.
Q. ]\fr. Lunsford, you never yet have let a man cuss you
to your face unless you offered to fight, have you?
A. Yes, I have.
Q. But, as a matter of fact, don't you pride yourself upon
your manhood and yo~t scrapping ability?
A. No, I don't kno'v that I do, but I do try to take care of
·
·
myself.
Q.. Exactly. And you tell this jury that Berkley Beavers
came up there and cussed you and insulted you and you rlidn 't
resent itY
A. That's right.
Q. \Vhy didn't you?
A. Simply because Berkley Beavers was drunk and I have
looked over a drunken man many a tim~.
Q. He was drunk?
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Yes, sir.
What was it he said to you when you first saw him that

You mean there in front of the postoffice 1
Yes.
A. ''What in the hell do you want over here f ''
pa.ge 245 ~ Q. What did you say 7
A. I didn't say anything then.
Q. vVhat happened?
A. He says, "You are not 'yanted over ]).ere and nobody
sent for you. You can do more good on the other side". Then
I said, ''I will not ask you when I shall come or ehni I shall
go into Loudoun County.
Q. Now, don't you know if any man in Loudoun County
had walked up to you and said anything like that it would
have meany a :fightf
A. No.
Q. Well, I do.
1\tfr. Alexander: I object to that.
]\fr. Connor: I will take the witness stand on that.
1\Ir. Alexander: If the Court please, that isn't right.
The Witness: I have taken more than ·that, Mr. Connor,
many a time.
Mr. Alexander: I want to except to that remark of JM:r.
Alexander's.
The Court: The court sustains your objection, and cautions the Commonwealth's attorney not to commebt on the
testimony of the witness.
~Ir. Alexander: I wi~h to save the exception to the Commonwealth's · attorney making such remarks.
Bv ~Ir. Connor:
..Q. You made the statement a while ago, Mr. Lunsford, that
you were down on the flat of your back in the road?
A. Yes, sir.
Q. And Berkley Beavers was up standing over you with
stones about to drop them in your face. That is right?
A. Yes, sir.
.
.
Q. If Berkley Beavers wanted to hit you with
page 246 ~ a stone, why didn.'t he throw it. Have you any
idea f Can you give' this jury any reasonable explanation why he didn't throw the stone?
A. There were two things that occztred just at that time.
The gun cracked and ~Ir. Hummer said, "Don't hit a man
when he is down", and at the same instant Mr. Beavers left.
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)•:

Q. Was he in the attitude of standing over you to let' the
stones drop gently in your face Y Did it liik like he was going
to try to kill you?
A. That is what he said.
Q. That is what he said Y
A. Yes.
Q. Well, you and Mr. Beavers hadn't had any fnss that
day, had you?
A. Any more than when I first came there that morning.
Q. And he insulted yon tbat morning and you took it very
quietly and gently and did not resent it Y
A. Well, I didn't leave.
Q. You didn't leave Y
A. No.
Q. And the election was over?
A. No, the ,election wasn't over.
Q. And you are down flat on your back? What is the reason the election wasn't over?
A. Not when he was talking to me down in front of tht)
postoffice.
Q. I am not talking about that.
.
A. Well, tell me what you are talking about.
Q. I will make myself plain. I am talking about when
you were laying down on the flat of your back in the road.
"A. Yes, sir.
Q. The election was over then?
A. Yes, sir.
A. You and Mr. Beavers had had no further
page 247 ~ argument~
.
A. No, sir.
Q. You l1ad never attempted or offered to hurt Mr. Beavers, had you Y
A. No, sir.
Q. And even when he insulted you, you had not resented it f
A. No, sir.
Q. Because he was a drunken man f
A. Yes, sir.
Q. And do you tell the jury when he was standing over
you, when you were lying down in the road on the flat of your
back, with a stone over you-will you tell the jury wheti1er ·
he was drunk or sober then f
A. I don't know. I couldn't say about that.
Q.. Was he staggering or wavering?
A. I didn't notice anything of that kind. I didn't see even
the direction l1e came from. The first I sa\V him he was standing over me with these roclrs.

George E. Pflaster v. Commonwealth.

201

Q. What was the matter with your vision at that time if
you didn't see him when he came up¥
A. I don't know that there was anything the matter.
Q. Did you have glasses on?
A. Yes, sir.
·
Q. And he just walked up with a stone and stood over you
in the attitude of dropping a stone on your head T
A. He was ·standing over me with a rock.
Q. IIow did you come to be in the road?
A. I fell there.
Q. Was that before or after the expos that you made there
·
on the public street of the town of Bluemont?
A. What do you mean?
Q. Don't you know what an expose is T I mean the exposure
of your person, indecent exposure.
A. It was before.
page 248 ~ Q. That ·was before?
A. Yes.
Q. And it was not at the time you were making this indecent exposure?
A. No.
Q. Did the experience that you went through when yori feB
over the wheelbarrow and were lying in the road and :Mr.
Beavers was over you with this stone have any effect 11pon
your physical organization that would cause you to make that
indecent exposure there in the town of Bluemont that night?
A. I don't know what caused it; that didn't.
Q. It didn't.
A. No, but it happened.
Q. It happened 1
A. Yes.
Q.. Do you or do you not atribute it to the action of l\'Ir.
Beavers? Sometimes when a man is scared, don't you know
those things will happen~
A. I wasn' scared.
Q. And it takes a whole lot to scare you, don't it Y
A. I think I have got pretty good nerve.
Q. Will you tell this jury 'vhether or not you consider
yourself a man of considerable nerve and courage T
A. I have ordinary courage; yes.
Q. More than ordinary, don't you think?
A. I don't kno,v, I don't kno'v what other men possess.
Q. Don't you know you have got a reputation as a Jnan
with more than ordinaty nerve?
Mr. Alexander: If your Ifonor please, I object.
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The Court : Sustained.
Mr. Connor: Isn't a man supposed to know his reputation T
The Court: The Court has ruled on the question.
page . 249 ~ By ~{r. Connor :
·
Q. Then I will ask this : haven't you come in
contact with George Pflaster in a scrap t
A. Yes, sir.
Q.. And doesn't it take a man with nerve to face George
Pflaster?
Mr. Alexander: I object, if your Honor ·please.
The Court: Sustain the objection.
RE-DIRECT EXA1YIINATION.
By Mr. Alexander:
Q. Mr. Lunsford, will you tell this jury how it happened
you were in this exposed condition 1
A. I didn't just understand that.
Q. Will you tell the jury how it happened you were seeu
at Bluemont with your trousers down. Where were you'
A. I was up the land that leads towards the telephone building.
Q. Take this map and see if you can ecplain to the jury on
t
there where you were V
A. I was right up in the corner of this lane here that leads
up to the telephone office up here in this corner. I came up
about in there.
Q. And that is 'vhere you were~
. A. That is where I was; yes, sir. I was dark over there,
and the street is not traveled either day or .night very often.
Q. Where does that lane lead to 0/
A. It leads upQ. To the cattle pen, doesn't it?
A. To the telephone office. Then there is another lane that
comes out and leads out to the main road.
Q. That lane goes to the cattle pen, doesn't it f
A. Yes, sir. The cattle pen is between where I was and the
telephone office.
page 250 ~ Q. 1\!Ir. Lunsford, has anybody discussed witl1
you today the subject of your testimony here?
A. Yes, sir.
.
Q. Tell the jury what happened, will you?
A. Well, ::Mr. Apple discussed it this morning, or at noon,
rather.
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Q. What was said?
A. He called me. asideThe Chairman: What is the purpose of this line of examination?
·:rvrr. Alexander: The purpose of this line of examination is
that the witness has been approached with a suggestion as to
what his testimony should be.
The Court: Go ahead, sir.
The Witness: He called me aside and said, ''I want to talk
some business with you, Aleck, over on the grass.'' He said to
me, ''You are a friend of mine, and I am your friend and I
.don't like to see you put in this embrassing position. All the
witnesses have come in and said you were drunk, and the best
thing you can do is to tell the jury you were drunk''. He said,
"Were you drunk?" I said, "Well, I will leave that for the
jury to judge. I had two drinks of whiskey."
•
The Court: Is that all that was said f
The Witness: That is all that was said.
By Mr. Alexander:
Q. Mr. Lunsford, was the suggestion made to yo.u that you
shoule tell the jury you were drunk and didn't know anything about it?
A. He didu 't say anything about not knowing anything
about it, but that I should tell the jury I was drunk.
(Witness excused.)
Whereupon
page 251

~

GEORGE AR1vfSTR.ONG
was thereupon called as a witness on behalf of
the defendant, and having been first duly sworn, testified as
follows:
DIR-ECT EXAl\fiNATION.·
By 1\fr. Alexander:
Q. Jvir. Armstrong, where do you live?
A. Bluemont.
Q. What is your full name?
A. George W. Thompson.
Q. Do you know Mr. Aleck Lunsford 1
A. Yes, sir.
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Q. Do you know Mr. Berkley Beaverst
A. Yes, sir.
Q. Do you know Mr. Pflaster¥
A. Yes, sir.
Q. Did you see Mr. Lunsford and Mr. Beavers on August
4th, last, the day of election Y
A. During the day I did; yes, sir.
Q. Did you hear any discussion between them 1
A. Very little at the time I was there.
Q. Well, what did you hear?
A. Well, I only heard Mr. Beavers ask Mr. Lunsford what
did he want over there .
. Q: Go ahead and tell it. What did ~Ir. Lunsford say Y
What was the rest of it?
A. I don't recall what Mr. Lunsford answered.
Q. What was 1\fr. Beavers' condition Y
• A. What?
,
Q. What was ~fr. Beavers' eondition; ·was he sober or
drunk, or half drunk Y
A. Well, now, I har.dly know that.
Q. How did he appear to youf
page 252 ~ A.. Well, he appeared like he had been -drinking
a little, yes.
Q.. Have any controversy with you Y
A. ltes, sir. .
Q. What was .thatY
A. That was afterwards. He 'vas conversing with me.
When I drove up there he says, ''There is another damn bootlegger that voted for Mapp ". I didn't know "Tho h~ was
talking about and I looked towards him and he was looking
at ·me. I said, ''Who do you mean, Burk?'' He sard, '~T 1neau
you.". I said, "Cal you prove I am a bootlegger~" H·~ said
he could. I say, "Burk, yon 're lying and you don't have to
take that unless you want to''.
.
Q. And had you said anything before that f
.A. No, sir.
Q. Was· Mr. Lunsford present then?
A. I don't think he was. I don't know. I didn't look, because he made me mad right then, and I don't know who was
there.
Q. Wha_t time of the day was that, ~Ir . .A.rmstrongf
A. What¥
Q. What time of the day was that¥
A. I didn't look at my watch, but I suppose H was about .
the middle of the evening.
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Q. Did he just use the word ''bootlegger'' or did he sai£l
"bootlegger" with an oath 1 Which was it 1
A. Well, he used an oath with it.
Q. What was it? The jury wants to know what he said.
A. He said, ''There is another God damn bootlegger that
voted for Mapp". That is what he said. I hardly ever make
use of an oath, and don't even like to make use of them after
somebody.
Mr. Alexander: Take the witness.
CROSS

page 253 ~

EXA~IINATION.

By 1Yir. Connor:
Q. Did that insult you, lVIr. Armstrong7
A. Wouldn't it you 1

Q. Yes.
A. Well, it did me.
Q. About wl1at time of the day was that?
A. I didn't look at my watch, sir, ·but I suppose about the
middle of the evening?
Q. About the middle of the afternoon?
A. Yes.
Q. And that is all you know about this caseY
A. That "id all .I know about it.
RE-DIRECT

EXA~iiNATION.

By Mr. Alexander:
Q. How old are you, ~fr. Armstrong?
A. What say?
Q. How old are you?
A. Sixty-three.
Q. Are you crippled 1
A. Yes, sir; I got one leg and one arm yet.
Q. One leg and one armY
A. Yes, one good arm. I got two arms, but one ain't so
stout. I broke it in a lime kiln and it ain't been stout since.
Q. You are an experienced rock man?
A. Well, I don't know. I know a right smart about rocks,
·
yes, sir.
Q. Do you know whether there is any flint rock around Bluemont?
A. Yes, sir; around Bluemont, I do.
Q. Well, is there any flint· rock there Y
A. Yes, sir.
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Q. Whereabouts 7
A. There isn't none of it that I know of. There
page 254 ~ is plenty of it around Bluemont~ There is ome
on some land right below where I live, the John
Marshall property. There is onte up on the grade. That is
about all I know.
Q. How far is that from Pflaster 's garage'
A. I don't know how far it is from the Pflaster's garage.
Q. About how far 7 Have you some idea 7
A. A quarter of a mile or a little over, between the creek
and the farm. I think.
Q. Did you ever see any of that flint rock in the pike there
near Pflaster 's garage 1
A. No, sir.

RE-CROSS EXAI\IINATION.
By Mr. Connor:
Q. You are familiar with stones. Are you a geologist?
A. No, sir. I don't reckon I am, but I know stone.
Q. You are acquainted with limestone, aren't you 7
A. Yes, sir.
Q. I believe you opened a lime kiln for me once, and burned
some lime for me?
A. No, sir; I tried to.
Q. You tried to, but couldn't make it go?
A. You didn't have no limestone. You had some marble
stone which is very hard to burn .
.Q. Isn't that limestone 1
A. No, sir; it is not.
Q. Can't you make lime out of marble f
A. You can make lime out of it, I suppose, but it ain't nothing like limestone.
Q. Didn't you tell me you could make lime out of it Y
A. Well, I did make some lime out of it, didn't I?
Q. But you didn't make any success at it, did yon?
page 255

~

The Court: This may be interesting to you and
the 'vitness, Mr. Connor, but I don't see that it
has anything to do with the case.
Mr. Connor: If your Honor please, the witness has made
a statement here and I want to test his veracity. He has·
stated he did not make any lime for me. I am just asking because I am not sure how reliable this witness is.
The Witness: Yes. And didn't I come to you and tell
you you had better close it up, you wasn't making nothing,
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and you couldn't make nothing if I started it. Didn't I tell
you thatY
~fr. Connor: No, you didn't and I paid you four or five
hundred dollars.
A. Four or five hundred dollars. No you didn't.
Q. To run this limestone kiln Y
A. No, sir; you didn't.
The Court: The Court excludes all this ..
By Mr. Connor:
Q. Isn't there flint stones up there where that show ground
is, if you are familiar with it around there 7
A. I didn't see none.
Q. Have you ever looked?
A. I never looked around there.
Q. You don't know if there is or not 7
A. There may be underneath the ground, sir.
Q. How do you know there isn't any on top of the ground Y
A. Well, I have been around there and I never seen none.
Q. You never saw any Y
A. No.
(Witness excused.)
Whereupon
BENJA~1IN LOUIS LONGERBEAM
was called as a witness on behalf of the defendant, and having been first duly sworn, testified as follows:

DIRECT EXAJ\IIINATION.

page 256

~

A.
Q.
A.

By Mr. Alexander:.
Q. M·r. Longerbeam, what is your full name?
Benjamin Lewis Longerbeam.
Where do you live~
I live up around between R-ound Hill and Bluemont.
Farmer?
Yes, sir.
Ifow mueh of a family have you?
I got four children.
Is Robert Longerbeam your son?
Yes, sir.

Q.

Harvey~

A.
Q.
A.
Q.
A.
Q.
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A. Yes, sir.
Q. Were you up at Bluemont on the night of the primary
election, ll:!lst summer, August 4th.
A. Yes, sir.
Q.. Tel) the jury what time you got there and who went with
you?
·
A. Well, I got there something like the middle of the evening.
.
Q. How did you come 1
A. I drove up there myself.
Q. What did you drive, what kind of a vehicle did you
have?
A. A runabout.
Q. Did you have a cart 1
A. No, sir.
Q. Didn't have any cart f
A. It had four wheels on it.
Q. Where did you go when you got up there?
A. I went up and kooked my horse and voted.
Q. You didn't see any of this fuss in the afternoon, did
·
you!
page 257 ~ A. No, sir; I was over· at the mill. I was over
at the mill to get some meal.
Q. Over at the mill in Bluemont t
A. Yes, sir.
Q. Did you go up to Patterson's place that night f
A. Yes, sir.
.
·
Q. What time did you go up there?
A. After the vote was counted.
Q. Who was up. there with yout
A. ~Ir. Patterson and Mr. Pflaster, Mr. Lunsfird.
Q. How long did you stay up there, I\fr. Longerbeam¥
A. I don't know exactly. I coulnd.'t· say how long, but I
.was up there quite a while.
Q. Where were you sitting, if you were sitting?
A. Sitting on the steps there that goes· up from I\{r. Patterson 's-up where I\fr. Patterson was running the soft drink
and ice cream saloon.
·
Q. Did you go up there after the show started¥
A. Yes, sir.
Q. Do you know whether or not anybody went in and out
of the show grounds while you were sitting there Y
A. No, sir; I don't.
.
Q. Do you mean they didn't go or you don't know ehether
they did or not¥
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A. I don't know. There was a lot of people going in there.
That is, where the show was.
Q. But after the show had started and the crowd had gone
in, wa:s anybody going in and coming out¥
A. I don't know.
·
Q. Do you know Edward Owens 7
A. No, sir; not that I took notice of.
Q. I say do you know Edward Owens Y
A. Yes, sir.
page 258 ~ Q. Did you see him pass there that night Y
A. No, sir ; I didn't.
Q. Were you there when Mr. Osbourne came down thereor did Mr. Osbourne come downY
A. I never saw him. He might have been there, sir, but I
never saw him.
Q. Mr. Jim OsbourneA. Yes.
Q. Were you there when Beavers' car drove up f
A. Yes, sir; when he was coming out from the show I was.
Q. What?
A. When it was coming from the show, I was.
Q. Will you tell the jury what happened there then?
A. Well, the car drove up there and stopped, and Mr.
Pflaster told him, he ·said, "Now, look; you fellows have been
after me all the eventing. I want you to get off my property''
and they said-somebody said, ''I don't kno'v who it was. I
couldn't see who it was in the car-"You son of ·a bitch, we
-got as much right here as you have. You· rented this show
back here the property and 've have got a right to be here.''
Q. Then what happened?
A. Then Mr. Pflaster got up and walked up and struck in
the car. I don't know who.
Q. How close to the car did he go?
A. He went right up to it.
Q~ What did he strike with?
A. I don't kno,v. His fist, I reckon.·
Q. Did he pick up a rock?
A. No, sir; he didn't pick up none between me and the car 1
Q. Did he have any rocks up where you were sitting? ,
A. If he did, I didn't see it.
·
Q. How long had you been sitting there?
page 259 ~ A. Quite a little while.
Q. Then what happened Y
A. Then the car pulled off right around the corner and
stopped.
Q. How soon did the car pull off after he struck there Y
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A. It wasn't very long.
Q.. A minute.
A. Something like that.
Q. Did anything happen between the time the car pulled up
and when it pulled off?
.
A. Not to mu knowing.
Q. Then what happened?
A. Then there was a rock come a flying.
Q. Did you see anybody throw the rock~
A. Never saw the man throw it. Don't know where it come
from, but I know it came 1n there and struck that post right
above my head and Mr. Patterson's head.
Q. Was more than one stone thrown Y
A. I think there was. I know that one 'vas thrown. We
were in the light. I said, "we will get knocked in the head
here in this light'', and we got up and went on the other
side.
Q. Did Pflaster throw any stones from up on that porch?
A. If he did, I never sa'v it.
Q. What did he do?
A. He left when the stones commenced flying.
Q.. Where did he go?
A. I don't know. He left. So did I .. It was a good place
for a man to leave.
Q. Where did you go, 1\ir. Longerbeam?
A. I went across the street.
Q. "What' happened over there? Did you see Aleck Lunsfird?
A. Yes, sir.
Q. "\Vhere was he'
page 260 ~ A. He was over there. I-Ie went across with
me and 1\ir. Patterson.
Q. Did Beavers come up there Y
A. Yes, sir.
Q. What happened then?
A. Well, he came up with a stone in each hand.
Q. What did he do?
·
A. He acted like he was going to hit 1\ir. Lunsford. I don't
know.
Q- Tell the jury.
A. He came up and said, "1\tiust I brain the son of a bitchY"
I don't know who he thought, Mr. Pflaster or Lunsford. Mr.
Hummer said, "Don't hit that man, he is drinking".
Q. Then what happened?
A. Then there was a gun cracked.
Q. Just about that timeT

-----~----
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A. Yes, sir.
Q. What did ~1:r. Beavers do then 7
A. He disappeared just the same as I did.
Q. Where did you disappear to?
A. I got up the street further, out of the way. I thought
I would let them have the lane to shoot in, if they wanted
to.
Q. Did you see anybody shot 7
A. No, sir.
Q. !(now where the shot came from? ·
A. I seen the flash of the gun.
Q. Where was that?
.
A. Down the side of the garage, pretty near the far end of
it.
Q.. Where did you go then 1
A. I went up the street there.
Q. Where did Mr. Beavers go 7
page 261 ~ A. I don't know. He left there.
Q. Did he go up behind the telephone pole?
A. I don't know whether he did ot not.
Q. Any shot hit you 1
A. No, sir.
Q. Did you hear any of the shot land?
A. No, sir.
Q. How many shots were fired there 7
A. I can't tell you. There was no time to stay there long
enough to count them.
Q. After the shooting was over, where did you go?
A. Stayed around down there.
Q. For how long?
A. Till after the show was over.
Q. How did you go home that night?
A. I went home, me and my two boys.
Q. Go in your runabout?
A. Yes, sir.
Q. You know John W. Hummer?
A. Yes, sir.
Q. Did he help you in that runabout 7
A. No, sir.
Q. Did anybody put you in that runabout 7
A. No, sir.
Q. Were you drunk 7
A. I was drinking some like all the balance of them. We
was all having a frolic.
Q. How much drinking had you done, Mr. Longerbeam?
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A. Well, I hadn't done very much at any time there before
the fight, but I had taken two afterwards.
Q. After the fight ~
·
A. Yes, sir.
Q. Did you have your 'vits about you after the fight?
A. Not a drop.
·
page 262 ~ Q. I say, .did you have your wits about you
after this fight?
A. Oh, yes.
Q. Did you see the Hummers any more that night Y
A. No, sir.
CROSS

EXA~IINATION.

By 1\IIr. Connor:
Q. ~1:r. Longerbeam, did you have your wits about you before the fight began?
A. Sirt
Q. Mr. Alexander asked you if you had you 'vits about you·
after the fight. Did yon have your wits about you before the
fight began?
A. I think so.
Q. Do yon remember when you were talking to Wilfred Baxter up there in the road Y
A. I do.
, Q. What did you say to Wilfred Baxter up there?
A. I don't know what I saud. That has been a'vay back
there in August. It would be a long while to count that up.
Q. Oh, yes, but you have been telling us something that
happened on the 4th day of August and you told Mr. Alexander you had your wits about yon f
A. I didn't take any note of what I told ~fr. Baxter up
there.
Q. Didn't take any note of it at all t
A. No.
Q. If I reminded youA. If you tell me what I said, if I said it I will say yesyes, sir.
Q. You saw Wilfred Baxter and Edw~rd Owens up there
before this stone throwing, or before the show was over, didn't
you?
A. I saw Mr. Baxter, but I never saw 1\IIr. Owens.
Q. Did't you tell Mr. Baxter there was going to trouble
there that night and you were going to help George Pflaster
clean up the Hummers!
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A. No; sir.

Q. And you didn't have two stones in your
hand up there Y
A. No, sir.
Q. How?
A. No, sir.
Q. Right sure about that, are you 1
A. Sure of it.
Q. How many drink~ did you take that night?
A. I never counted them.
Q. Never counted them. Y: ou took a good many, too, didn't
you. You know that?
A. I didn't take any more than some of the others?
Q. Berkley Beavers never gave you any whiskey that evening¥
Jl. Ni, sir.
.
Q. You were on the porch before the show let out, were you
not¥
A. I was on the porch be~ore the show.
Q. You didn't see ~Ir. Jim Osbourne come down there 1
A. No, sir, but he might have been there.
.
Q. And you didn't see Mr. Jim Osbourne about there at all.
A. No, sir.
Q. Are you sure of that 1
A. Not after the votes were counted, I never saw him.
Q. You didn't see this car drive up there then either, did
you?
A.. Yes, I did.
Q. Then why didn't you see Mr. Osbourn.eY
A. Because I wasn't looking for ~fr. Osbourne, or wasn't
looking for the car, but the car drove up in front of me. I
couldn't help seeing something as big as an automobile.
Q. You heard one of the men in the car ask ~fr. Osbourne
how the election went, didn't you f
A. No, sir ; I didn't.
page 264 ~ Q. Tl1en how could you hear Nlr. Pflaster order these people off the premises 1
A. He was sitting there beside me.
Q. Where was ~Ir. Patterson at that time?
A. Sitting right beside me, all sitting on the steps.
Q. Now, :Mr. Longerbeam, stlidy a minuteA. Sure.
Q. And be certain you are sure that Mr. Patterson was
sitting right beside you at that time?
.
A. lie 'vas sitting on the steps. I don't lmow how close
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it was or nothing about that, but we were alf sitting on the
steps.
Q. Are you sure Mr. Patterson was sitting on the st~ps
when that car drove up there T
A. Yes, he was sitting there with me. VVe were all sitting
·
there.
.
Q. And at the time the car drove up Mr. Patterson was
not standing over there talking to 1\ir. Osbourne Y
A. No, sir.
Q. Then, if ~Ir. Patterson ~nd :Wir. Osbourne both say they
were standing there talking when the car drove up, they are
both mistaken, aren't they~
·
A. Well, I don't know nothing about that.
Q. But your statement is that 1\llr. Patterson was sitting
beside you. And who was on the other side, Mr. Pflaster?
A. We were all sitting on the steps.. I don't know whether
we were all on the same step or, but we 'vere all sitting on the
steps.
Q. And you don't know whether you were on the bottom
step, the middle step or the top step Y
A .. No, sir; I don't.
Q. S'ay that this (indicating on map) is the turnpike, Mr.
Longerbeam, and it runs in the general direction of east and
west, and this represents the garage building, and
page 265 ~ this represents the lane that comes out of the show
-ground, where did that car stop there?
A. I don't know nothing about that thing, and I won't have
nothing to do with it.
Q. Suppose I w~re to tell you that this plat here was vouched
for by your friends on the other side, are you going to repudiate itt
A. Yes.
Q. You repudiate that?
A. Yes.
Q. And you don't want to have anything to do with this?
A. No, siri I don't.
Q. "\Veil, let us suppose that this is the turnpike, and the
land that comes out of the show ground comes right down by
the garage-or doesn't it Y
A. Yes.
Q. And the car came from the show ground up this lane,
did it?
A. Yes. sir.
Q. vVith reference to the turnpike where did the front
wheels of the automobile stop?
A. Stopped right back of the turnpike.
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Q. Was it on a line with the margin of the turnpike, with
the outer edge of the porch'
.A. I can't tell you that.
Q. Did the car have any lights on itT
.A. Oh, yes.
Q. Did you see who was in the car?
.A. No, sir. I don't know who was in it. I didn't see who
was in it.
Q. Then, you don't know to whom ~Ir. Pilaster was talking
when he ordered "you fellows off my place", do
page 266 ~ you 1
A. I didn't.
Q. You hadn't an idea, and you didn't recognize anybody
in the car' did you?
n
A. No, sir.
Q. Are you sure that you recognized Mr. Pflaster when he
came up there and struck somebody in the carY
.A. He went across there; yes., sir.
Q.. You are sure of that now?
A. Yes.
Q It was light enough for you to see ~Ir. Pflaster when he
went across?
A. Yes.
Q. What did he do' I understood you to say he was sitting beside you on the steps and he got up off the step. Is
that right?
A. Yes, sir.
Q. And then went down, and what did he do?
A. Struck in the car.
Q. Struck in the car 1 "\Vha t did he strike his fist against
the door, the windshield or what?
A. I souldn 't tell you. I wasn't over there. That was on
that side of the road, and I was here.
Q. Did a film come over you eyes at that time, a screen or
something?
A. No, but I wasn't looking for that.
Q. You weren't looking for any trouble.
· A. I dodn 't look to see what he was going to do, nothing
like that.
Q. But you saw him strike at somebody in the car?
A. Yes, sir.
Q. Then what happened 1
A. That was all that happened.
· Q. That was all there was to it 1
page 267 ~ A. He came back, the car pulled off in about a
minute, pulled around a~d he came back there.
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Q. Mr. Pflaster came back and sat down on the ·por~h f
A·. He came back; yes, sir.
Q. He sat down quietly on the porch f
A. Yes, sir.
Q. And the car moved on down the road f
A. Moved right around the corner.
Q. How far down the road did it go¥
A. I can't tell you exactly, but it went around the corner;
between that and the postoffice there.
Q. The postoffice is a hundred yards or more down the
road; isn't it¥
·
A. No, I don't know whether it is a hubdred yards or not.
Q. It is down there at Iden "s store, isn't it 1
··A. Yes, sir.
Q. And Iden 's store is a considerable distance from Pflaster's garage and the mouth of this lane?
A. Well, something like a hundred yards.
Q. And this car went down to the postoffice before ! ,
stopped? ·
A. Between where 'it stopped and the postoffice~·
Q. It went down a considerable distance from the moutl1 of
thr land, didn't it Y
A. Yes, sir.
Q. You are sure of that, it went down a considerable distance before it stopped. And it didn't move off until a nlinute or two after Mr. Pflaster went to the car and struck somebody or something there, and that car remained there a minute or two, didn't itt
A. Yes.
Q. None of these men had offered to hurt Mr. Pfiaster;
nobody in the car had offered or attempted to
page 268} hurt :h!r. Pflaster before he walked up to that car
and struck somebody, had theyf
A. No, sir.
· Q.. You didn't hear any conversation? Any threats?
A. I don't know about the threats; they hadn't made any
to me.
Q. Certainly not; you are a quiet and orderly citizen. You
don't court difficulties.
A. Never have.
Q. You didn't hear anybody in that car make any threats,
did you?
A. No, sir.
Q. And George Pflaster is the only man you did. hear make
any threats, isn't he?
A. What did he make¥
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Q. What did you ·tell the jury a while ago¥ What was it
he said? I don't know exactly what it was.
A. You ought to know·.
Q. Yes, I ought to know a lot of things, but what I don't
know would fill several libraries, ~ir. Longerbeam. Now,
then, what did George Pflaster say when the car drove up
there?
A. He asked the gentlemen in the car, whoever was in the
car, he said, "You fellows been fighting me all evening. Get
off my property''.
Q. What did the fellows in the car say?
A. ''You son of a bitch, we got as much right here as you
have."
Q'" But what one of them said that¥
A. No. You never understood me to say all three of them
said that, did you?
Q. I am just asking. Which one did say that?
A. I don't know, sir. I can't swear, and I ain't
page 269 ~ going to.
.
Q. You said a while ago you don't know who
the three men in the car were¥
A. Well, I don't; still don't know.
Q. Wasn't there a light there on that porch that shone right
brightly on that car when it moved up there 1
A. Well, when there is a light here and you are in the light,
and they are out in the dark, you can't see out in the dark.
Q. But if you are here where the light is and the light is
shining out in the dark, can't you see?
A. No, you can't.
Q. Have you ever· studied the science of optics f
A. No.
Q. And you mean to say if you are in a house and the light
is shining out, you can't see.
A. You can look through the window and see a shadow out
there. You can't look in the darkness and see something.
Q. vVasn 't there a light on the porch and wasn't it shining
out in all directions¥
A. Sure it was shining out, but it wasn't shining out in
the dark.
Q. You saw the car when it came up there 1
A. Yes.
Q. How did you see it, if it was dark?
A. Anybody could see an automobile, coulsn't they?
Q. In the dark?
A. Sure. If they couldn't see it, they could hear it.
Q. Well, now, which did you do?
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A. I seen it?
Q. You seen itT
A. Yes, sir.
Q. Did you hear it?
page 270 ~ A. Yes, certainly.
Q. All right. Then you both saw and heard
the automobile when it came up. Is that right?
A. Yes, sir.
.
Q. Now, did you see or did you hear whether there was anybody at all in that car or not?
A. Well, there must have been somebody in it. There was
talking and Mr. Pflaster said what he did. Mr. Pflaster
wouldn't have walked up and struck an automobile by itseld,
would he?
Q. I don't know what Mr. Pflaster would do. You are
just inferring or concluding that there was somebody in the
car, because 1\ir. Pflaster walked up there and struck?
A. Well, I don't know who was in the car. I told you at
first.
Q. And you didn't see?
A. No.
Q. How long have you known Berkley Beavers Y
A. All my life.
Q. Yon have heard him talk many a time~
A. We been together many times.
Q. You know his vouce almost as well as you do your own?
A. No, sir.
Q. Well, you know it well enough to recognize it when you
hear it?
A. Well, I reckon I would; yes.
Q. If he had said anything there in response to the statement that Mr. Pflaster made, why couldn't you recognize his
voice?
A. Well, I wasn't looking for nothing like that, and wa.sn 't
expecting nothing like that.
Q. I kno,v, but this is not a question of the organ of sight
now, but of hearing. We have got to the point of hearing.
Why couldn't recognize his voice if you heard
page 271 ~ somebody say something in the car?
Q. I might have done it if I had been listening
for it and all like that, but I 'vasn 't.
A. You weren't listening, but you heard it anyhow; is that
the idea?
A. Sure.
Q. How long have you known Silcott John Hummer and
Little John Hummer?
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A. Since boys together:
Q. J{nown them all their lives f
A. Yes.
Q. Are you able to tell this jury that it was none of the
Hummers who responded to this statement of Mr. Pflaster!
A. No, sir. I told you I don't know who it was.
Q. And you didn't see Mr. Osbourne about there at all?
.l\. No, sir; not after the vote was counted.
Q. I will ask you when this car d1wve up there and stopped
whether or not the engine continued to revolve and make a
noise, or whether the engine of the car stopped?
A. Well, sir, I couldn't tell you that.
Q. Are you able to tell this jury whether or not somebody
in that car didn't ask Mr. Osbourne about the election, how
the election went?
A. I don.'t kno·w nothing about that, what they ~sked ~fr.
Osbourne, because I didn't see Mr. Osbourne, and don't know
whether he was there or not.
Q. When that car was standing there, did you or did you
not hear anybody ask how the election went?
A. No, sir.
Q. You didn't hear anything about how the election went?
A. Not to my knowing.
.Q. You didn't hear Mr. Osbourne say that 1\fr. Ma-pp had
carried Loudoun County by from 150 to 200 votes Y
page 272 ~ A. No, sir.
Q. And that Byrd had been elected by something like thirty or forty thousand Y
A. No, sir.
0. You didn't hear that f
A. No, sir.
Q. Now. :Mr. Longerbeam, are you sure you were on that
porch at allY
A. Sure. What do you take me forY
Q. I don't know. I am taking you to be a man that was
dreaming part of the time.
1\:fr. Alexander: If your Honor please, I object to that.
lV[r. Connor : He asked me.
Mr. Alexander: I know, but that isn't proper.
Bv Mr. Connor:
·Q. Now, then, I want to get you right. I don't want to do
you an injustice, Mr. Longerbeam. I understood you to saw
a while ago tliat car turned around the· corner, that a minute
or two elapsed, a minute or two passed by after you saw
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Mr. Pflaster walk over to the car and strike somebodv be•
fore the car moved away. That is right; isn't it?
A. Yes.
Q. And that this car moved on down the pike nearly to
the postoffice f
Mr. Alexander: Oh, noThe Witness: No.
Mr. Connor : Yes, sir ; he did say that three times.
By Mr. Connor:
Q. Didn't you saw that Y
A. I didn't say down to the postoffice ..
Q. No, you didn't, but you said nearly to the postoffice;
didn't you Y
·
A. Yes, sir.
page 273 ~ Q. And you said further, that the postoffice
was about a hundred yards below Pflaster's·
garage, didn 1t you 7
A. Something similar to that, yes;
Q. Something like that. Now, then, what were you doing
while that car was moving down the road 7
A. StiJl sitting there.
Q. Still sitting there. Where?
A. On the porch, where you asked where I 'vas. I was
still sitting there.
Q. Now, I will ask you where Mr. Pflaster was 'vhile the
car was moving on down the road 7
A. Mr. Pflaster was there.
Q. He came back and sat down by you and was. still·sitting
there on the porch. And when did you move off the porch¥
A. When the rock struck the post.
Q. When the rock struck the porch f
A. Post, I said.
Q. What· kind of a post was thatf
A. Iron post on the porch.
Q. You are sure the stone didn't strike the gasoline tank f
A. Oh, no.
Q. How do you kno'v it struck the post?
A. I know it did. The mark was there the next morning.
Q. And is that the way you tell? You went tl1ere and
examined it?
A. No, sir; I didn't go there· and examine it, but I saw it.
It was there. I was there the next morning on my way to
the Charleston Horse Show.
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Q. But did you know that night that the stone struck the
post?
·
A. Certainly, I knew it struck the post because I sitting
over there (indicating) and the post is here on the coner,
and that was time for a man to leave.
page 27 4 ~ Q. And that is when you left~
A. That is when I left.
Q. Which was did you goY
A. Across the road.
Q. Who went with you 7
A. Mr. Patterson.
Q. What became of ~{r. PflasterY
A. He went in that building.
Q. And the car had been down the road some time ; 1s
that right?
A. Well, it had been down there a minute or two.
Q. You didn't see anybody come back from the car, di.d
you?
A. Oh, yes.
Q. When. Not until after the stone was thrown?
A. No, not until after the stone was thrown.
Q. That's right. You didn't see anybody come back from
that car until after that stone was thrown, did you, Mr.
Longerbeam 1
A. That's right.
Q. Did you recognize the man that did come up the road
from the direction of the car after the stone was thrown Y
A. I recognized tha man that came up the street.
Q. Who was that?
A. Mr. Beavers.
Q. Then Mr. Beavers could not have thrown that stone,
could he?
A. I don't know who t.hrowed it. I didn't see anybody
throw it. I couldn't see who throwed it.
Q. But if you saw 1\{r. Beavers came up the road after
the stone was thrown, can't you tell this jury that you know
that J\{r. Beavers didn't throw that stone?
A. No, I can't tell them that.
Q. Why?
A. How am I going to tell them?
page 275 } Q. If he was away down the road there, he
couldn't have thrown that stone any· struck that
post?
A. Well, how do I know how far clown he was?
Q. Didn't you. say you saw him come up the street 7
A. He came up the street?
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Q. And the stone was thrown before you saw him coming
up the street?
A. Yes.
Q. Wasn't he ·some considerable distance down the street
before you saw him coming?
A. Well, yes.
Q. Wasn't he nearly a hundred yards down the street f
A. Oh, no.
Q. Well, how far?
A. I couldn't tell ho"r far down he was; when I saw him he
wasn't over fifty yards from me.
Q. Then if Beavers throw that stone he was fifty yards
down the street Y
A. Well, something like that; yes. When I saw him, yes,
coming down the street.
Q. And you saw him coming?
.A. Yes.
Q. And you didn't see him make any motion to throw, did
you?
A. No, sir, I didn 't.
Q. And the stone that struck this post was tl1rown before
Beavers came up the street?
A. It certainly was.
Q. And then is 'vhen you and Mr. Patterson went across
t.he street?
A. Sure.
Q. Now, w~ll you tell this jury how soon after this stone
was thrown before you heard the crack of the gun?
A. Oh, some little bit.
page 276 ~ Q. Some little bit?
A. I couldn't tell exactly.
Q. Give your best judgment. You are a man of experience
and you know something about measuring time, don't you?
A. Not much. If I hire a man, when I come to pay him,
I can tell you that.
Q. But you know the difference behveen a minure and a
second, don't you?
A. WellQ. You have a pretty good idea about it?
A. I don't know exactly. I can't say how long it was.
Q. Not very long?
A. No.
Q. Did ~{r. P£laster, when the stone was thrown, get npf
A. Yes.
Q. You and Mr. Patterson went across the street and Mr.
Pflaster 'vent 'vhere Y
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A. Went in the building there.
Q. Went in the building Y
A. Yes.
Q. And it wasn't but a second or two before Mr. Pflaster
came out of the building 1
A. I never saw him no more.
Q. You didn't see the flash from the gun 1
A. Yes, I saw the flash from the gun.
Q. How did you see it f
A. Saw the flash of .it. You know how a gtin shoots, don't
you. You have hunted birds enough to know that.
Q. I never shot a bird in my life, If a man was shooting
with a hun, and you saw the flash o£ the gun and you knew
that man pretty well, you could twll who is shooting, couldn't
youf
page 277 } A. Deed, you can't.
.
Q. And you tell this jury that you didn't Imo'v
that that was George Pflaster up there shooting that shotgun that night?
A. I will. I don't know who it was.

RE-DIRECT EXAMINATION.
Bv Mr. Alexander:
·
·Q. You say you went to the Charleston Horse Show the
following dayf
A. Yes, sir.
Q. Did you see ~1:r. Beavers over there?
A. No, I don't think I did.
Q. Did you go the following day?
A. No, I did not. ·
(Witness excused.)
Whereupon,

1\IIILLARD PATTERSON,
a witness previously called on behalf of the defendant, was
recalled and testified further as follows :

RE-DIRECT EXAMINATION.
Bv Mr. Alexander:
·Q. 1\tir. Patterson, did you pick up a. stone there on that
porch that night?
A. Yes, sir.
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Q. Whereabouts was it Y
A. Lying down on the concrete porch.
Q. How close to this iron pillar Y

· A. I judge three or four feet from the iron column.
Q. What did you do with the stoneY
A. Carried it in and put it on the counter behind a shelf,
behind the soda fountain.
Q. Then what became of itf
A. I gave it to the sheriff the next day when he came up
there with a warrant for Mr. Pflaster.
page 278 ~ Q. You gave it to the sheriff?
A. Yes, sir.
Q. Did you and the sheriff make any comparison of that
stone with any scar on the pillar 1
·
A. Yes, sir, the sheriff did it himself.
Q. In your presence Y
A. Yes, sir.
(Witness excused.)
Whereupon

E. S. ADRIAN,
was called as a witness on behalf of the defendant, and having
been first duly sworn, te·stified as follows :
DffiECT EXAMINATION.
By Mr. Alexanaer:
Q. You are the High Sheriff of Loudoun County f

A. Yes, sir.
Q. Were you in Bluemont on the morning of August 5th Y
A. Yes, sir.
Q. What was the occasion of your being there f
A. I went there with a warrant for Mr. Pflaster.
Q. Mr. Patterson gave yon a stone that morningY
A .. Yes, sir.
Q. Did you look at this iron pillar?
A. Yes, sir.
Q. Find a scar on it Y
A. Yes, sir. There were scars on· it.
Q. Did you fit this stone in the scarf
A. Yes. In fact, I think there 'vas two scars that the stone.
rather fit. That is, it was ldnda of rounded and it made two
dents.
·
Q. Was there a marlr on the stone t
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A. Yes, there was a bright edge on the stone.
page 279 }

Q. What did you do with the stone?

A. I brought it home and locked it up.
Q. It has been in your custody ever since?
A. Yes, sir, in the safe ever. since.
Q. Will you produce. it~
A. Yes, sir. This is it, and this is the paper I kept it
in.
Mr. Alexander: I offer tl1at stone in evidence. ·
(Witness excused.)
Whereupon,
ROBERT LONGERBEA~I,
was thereupon called as a witness on behalf of the defendant
and having been first duly sworn, testified as follo,vs:
DIRECT EXAMINATION.
By 1\fr. Alex·ander:
Q. Your name is Robert Longerbeam?
A. Yes, sir.
Q. How old are you T
A. Eighteen.
.
Q. Son of ~Ir. Ben Longerbeam?
A. Yes, sir.
Q. Were you in Bluemont on election night last summer,
the 4th of August?
A. Yes, sir.
Q. What did you go up there for?
A. I went up to the sho'v up there.
Q. You went to the show, did you?
A. Y e·s, sir.
Q. Who 'vent with you?
A. My brother.
Q. llow diu you and your brother go 7
A. 'Valked.
page 280 } Q. And did you walk back?
A. No, sir.
Q. How did you come back Y
A. In the buggy.
Q. Do yon know 1\fr. J ol1n W. IIummer 1
A. John "\V. ~ Yes, I kno'v two 1\fr. Hummers, I don't know
which one that is?
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Q.
A.
Q.
A.

The one without the mustache.
Yes, sir.
Did you go h~me with your father that night?
Yes, sir.
·
.
Q. Did you ask ~Ir. Hummer to help you put your father in
the cart?
A. No, sir.
Q. Did you ask anybody to help you put him in, or help
you get him home T
A. No, sir.
Q. Was he drunk?
A. Well, he was drinking some.
Q. Yon talked to him on the way home, did you?
A. Yes, I tall{ed to him.
Q. Did he talk rationally?
A. Yes, sir.
Q. Was he able to get about?
A. Yes, sir.
Q. Are you sure you didn't ask anybody to help you put
him in the cart?
A. No, sir.
Q. "Tas he ch~iving a cart?
A. No, sir, driving a stick wagon, four wheels.

CROSS EXA1\IINATION.
~Ir.

Connor:
.
Q. Did you and your father go home by yourpage 281 ~ selves. Robert~
A. No, sir, my hrither.
Q. You dia ask one of the Hummers to help you get your
father away from there and told him he was so drunk he
didn't kno"r what he was doing, didn't you~
A. N9, sir.
Q. Right sure about that, Robert'?
A. Yes, sir.
Q. Well, who did help you get your father in the cart and
~:et him awa5r from there¥
A. Nobody.
Q. Didn't somebody 11Clp you put your father in the wag-on
that night? Study a little bit and see if you can't tell who
it was helped you get your father in the ·wagon to move him
away from there. · Just think a little hit and see if you ca1n
remember who it '\"\ as helped you?
A. Nobody.
Q. Right ~sure of thaf~
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A. Yes, sir.
Q. But he was tolberably drunk, wasn't he, Robert, and you
had trouble getting him home? W"ha t T
A. No, ·I told him to come on go home, and he did come
on home. I told him to come on home, there was nobody
home with mom, and he did come on home.
Q. Where were you when you told him that?
A. We was right along by Mr. Iden 's store on the road
that comes up towards the telephone office, right up near
the end of the road.
Q. He didn't say, "Robert, it is time for us to go home;
let is go on home". You had to urge him to go home. Is
that right?
A. Oh, no. I wasn't urging at all. I told him, "Come on,
let's go home".
page 282 }

(Witness excused.)

"'Whereupon,
HARVEY LONGERBEA~I,
was called as a witness on behalf of t11e defendant, and having
been first duly sworn, testified as follows:

DIRECT EXAlVIINATION.
By 11:r. Alexander:
Q. Your name is Harvey?
A. Yes, sir.
Q. Son of 1\tir. Ben Longerbeam?
A. Yes, sir.
Q. Brother of R-obert~
.lt. Yes, sir.
Q. Were you in Bluemont on the night of the show, August
4th?
A. Yes, sir ..
Q. Did you go to the sho'v?
A. Yes, sir.
Q. How did yon go up there?
A. Walked.
Q. Who did you go with?
A. W eut 'vith my brother.
Q. IIow did you come home, Harvey?
A. In the buggy.
Q. Do you kuo'v ~Ir. John Hummer?

A. Yes, sir.
0
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Q. John W. Hummer?
Yes, sir.
Do you know John T. Hummerf
How is that?
Do you know John T. Hummerf
Yes, sir.
·
Q. Did you ask either one of those men that
page 283 ~ night to help you get your father in the cart and
·
take him homeY
A. No, sir.
Q. Did you· ask anybody to help you get him home ?
A. No, sir.
Q: Did anybody help you to load him in the cart and take
him homeY
A. No, sir.
Q. How did you ali happen to leave theret
A. We came back with my father.
Q. Who drove T
A. My brother.
Q. Was your father very drun]{ t
A. No, sir.
A.
Q.
A.
· Q.
A.

CROSS EXAMINATION.
By Mr. Conn.or:
Q. You and your brither walked to the show, Harveyt
A. Yes, sir.
Q. And your father drove np f
A. Yes, sir.
Q. You didn't expect to· come back with your father when
you walked up, did yon T
A. Yes, sir.
Q. Did he tell you he was going up the Bluemont that nigl1t t
A. He was already up there, to vote.
Q. What?
A. He was already np there.
Q. How did yon know that he 'vasn 't coming home before
the show?
A. Well, he was going to stay up there to the show.
Q. How do you knowl
A. W e11, because he said l1e was going up there to yote,
and was going on over to the sl1ow.
page 284 ~ Q. Well, when did he go, when did he leave
home to go to the sho'v ~
A. He went up. He left home after dinner and went up to
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vote. He was going to stay on up there and was going to the
show.
Q. What time in the afternoon did he leave home to go
to vote?
A. About half past one, some,~here along there.
Q. And he told you when he left he was going to stay until
after the show, is that right?
A. Yes, sir.
Q. Didn't say anything about your coming home with him,
though, did heY
A. No, sir. I could go back if I wanted to. I didn't know
if I ·was coming back with him or not.
Q. You didn't know when you went up to the show whether
you were going to come back with your father or walk back?
A. No, sir. I didn't know whether I 'vas going to walk
back or come back with him.
Q. You walked up there 'vith him?
A. No, sir; I didn't walk up there 'vith him Y
Q. I mean you walked up there with your brother¥
A. Yes,sir ..
Q. And at that time you didn't know 'vhether you were
going to "Talk back or were coming back with your father?
A. No, sir.
Q. Why didn't you walk back homeY
A. Well, he said, "Come on", and I had to ride back with
him.
Q. Why did you have to ride back with him¥
A. I didn't have to ride back
Q. You didn't have to ride back·~
A. No, sir.
page 285 ~ Q. Which one of you boys drove 1
A. Robert.
Q. And which one of you boys held your father in the wagon
when you were driving home 1
A. Neither one of us.
Q. You clidn 't have to hold him at alU
A. No, sir.
Q. Don't you know your father was very drunk that night
when he got in that :wagon Y
A. No, sir.
Q. You helped
him in the .wagon, didn't you t
..
A. N o, Slr.
.
Q. Who did¥
A. Nobody.
Q. lie got in without any assistance Y
A. Yes, sir.
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Q. vVho unhitched the horse?
A. My brother unhitched the horse and turned him around
and drove him home.
Q. Where was the horse hitched?
A. Down at the hitching rack.
Q. vVhose hitchii).g rack?
A. I don't Ki1ow whose hitching rack it was. There is a
hitching rack there for the public, I reckon.
Q. Whereabouts.
A. There by the postoffice.
Q. Alongside of Iden 's store?
A. On this end of the store.
Q. And on the opposite side of the road from the garage
there is a hitching rack, isn't there~
A. Yes, sir.
Q. And your brother went and got the team and drove
down where ym~; father was?
A. Father was there at the buggy and he unpage 286 ~ hitched the horse and drove him home. He
always does drive?
Q. Who does?
A. ].{y brother when he goes with him?
(~. "There was. your brother 'vhen he got in the buggy, or
the stick wagon?
A. Standing there at the rack.
Q. Right there at the rack?
A. vVhere the buggy was.
Q. Where did you first come in contact with your father
that night after tl1e show?
A. Standin~ right up there by the corner. I came out from
the show and he said, ''Come on", and we went right on
home.
Q. You knew he was drinking there and talking lour, wasn't '
he!
·
A. No, I a on 't know as he was.
Q. You don't kno'v as he was?
A. No, sir.
Q. Wasn't he talking about this fight that. had occured
there? You know he was talking about that, don't you,
Havery?
A. Well, I never paid no particular notice. He might have
been talking a bout the figl1t.
Q. And he seemed to be rather much excited, didn't he?
A. No, he dicln 't.
Q. Didn't seem to be excited~
A. No, sir.
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Q. I-Ie wanted to hight himself, didn't heY

A.
Q.
A.
Q.
A.

No, sir.
He didn't Y
No, sir.
But he got in the buggy and drove on offt
Yes, sir.

(Witness excused.)
page 287 }

Whereupon,

RALPH BROWN,
was called as a witness on behalf of the defendant, and having
been first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Alexander:
•'Q. Mr. Brown, where do you live?
A. Bluemont.
Q. What is your business~
A. I work with the milling company at Bluemont.
Q. Speak a. little louder.
A. I work for the Round Hill lVIilling Company at Bluemont.
Q·. ·You are manager of that plant at Bluemont?
A. Yes, sir.
Q. You know 1\fr. Berkley Beavers~
A. Yes, sir.
Q. Charlie Barton, also 1
A. Yes, sir.
Q. Did you see 1\tfr. Beavers on the day of the primary election last year?
A. Yes, sir.
Q. Please state where you saw him.
A. He drove up to the mill there, the elevator.
Q. Drove up to the elevator?
A. Yes, sir.
Q. For what purpose?
A. I don't know. He just came up ·there.
Q. What happened?
A. fie asked me to take a little ride with him.
Q. Did you go?
A. Yes, sir.
· Q. Did you go with him Y
A. Yes, sir.
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Q. Who else was alongt
A. Mr. Barton.
Q. Where did yon go~
·A. Out on the road a little piece.
Q. Anybody have any liquor t
A. Yes, sir.
Q. Whof
A. Mr. Beavers, I reckon.
Q. Did he offer yon a drink f
A. Yes, sir.
Q. Batton, toof
A. Yes, sir.
.
Q. How long did you stay up there in the roadf
A. A very few minutes. I don't know just how long. We
'vere there just a few minutes.
Q. Then where did you do!
A. Went back to the mill and went to work.
Q.. He left you at the ;mill f
A. Yes, sir.
Q. Was Mr. Beavers sober tl1en?
A. Well, I don't know 'vhether he was or wasn't. He looked
like he had a drink or two on him.
Q. Beg pardon.
A. I say he looked like he had a drink or two on him.
Q. What time of day was that?
A. That was in the morning before dinner. I don't know
just what time it. wasf

page 288

0
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CROSS' EXAMINATION.
By Mr. Connor :
Q. Mr. Beavers wasn't dosorderly or disagreeable at that
time, was he?
A. No, sir.
Q. Everything was agreeable and pleasant?
page 289 ~ A. Yes.
.
Q. He didn't offer to b~y your vote with .any
liquor, did he?
A. No, sir. There wasn't anything said about buying my
vote with liquor. The ·only thing was said was, I believe he
· said something about voting against him or something like
that. l didn't take: any serious notice of it. That was all
that was said.
(Witness excused.)'
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Whereupon

MRS. CHARLES COSTELLO,
'vas called as a witness on behalf of the defendant, and having
been first duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By Mr. Alexander:
Q. ~Irs. Costello, where do you live?
A. Bluemont.
Q. Are you the wife of Mr. Charles Costello?
A. Yes, sir.
Q. Whereabouts in Bluemont do you live1
A. In the Doctor Turner Office, where he used to have an
office on the corner.
Q. Do you remember the day they had the election in Bluemont last summer?
A. Yes, sir.
Q. Did you see ~Ir. Berkley Beavers that day?
A. Yes.
Q. \Vill you tell the jury what you saw in connection with
:rvrr. Beavers?
A. \V ell, I saw a little commotion down town, and as usual
I went down to see what it was, and I saw :Nir. Beavers and
}lfr. Pflaster were pulling one another. At first I thought
they was wrestling, but I went on down and found
page 290 ~ out there was a little scrap and they in some way
·
got down and l\fr. Pflaster was on top, and I heard
l\Ir. Pflaster say he 'vanted him to get away and let him
alone. fie said, "You're drunk and I don't want you to bother
me''. They got loose and I went down to the post office and
~{r. Beavers was down there and the John Hummer with the
mustache--! don't know which he is-and 1\'[r. Hummer
wanted to go up after l\Ir. Pflaster and ~Ir. Beavers wa.s
there, and 1\fr. Beavers said if he had a rock l\Ir. Pflaster's
face wonldn 't look as well as it did now.
Q. \Vhat time of the day was that'
A. It was late in the afternoon, about five o'clock, I think.
I am not sure of that.
Q. ~{r. Pflaster told him to go away, and let him alone?
A. ''Go a'vay, '' he said, ''You're drunk, Berkley, I wan1
you to go away and let me alone''.
·Mr. Alexander: That's all.

_I
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CROSS EXAMINATION.

By 1\fr. Connor:
Q. Did you see ~fr. Pfla.ster and 1\fr. Beavers when Mr.
Pflaster had Beavers down in the road?
A. Yes, I sa'v them then and saw them after.
Q. And you saw four or five men take lfr. Pflaster off, too,
didn't you?
A. No, I can't say they did. They was pulling and drag.
ging there in the road.
Q. But you saw the men have Pflaster, holding him?
A. No, I didn't. 1vl~. Pflaster got up and went on up the
road, up towards the garage, and told 1\{r. Beavers to let him
alone.
Q. He got up quietly and said, "Berkley, let me alone",
and 1\fr. Berkley was the one that was creating the disturba~Jnce'
·
A. Well, yes, he got up quiet as he could. Mr. Beavers
was the man that was doing the swearing and
page 291 ~ -cutting up, him and 1\fr. John Hummer.
(Witness excused.)
'Vhereupon,
GEORGE E. PFLASTER-,
the defendant, was ·called as a witness in his own behalf and
having been first duly sworn, testified as foUows:
DIRECT EXA1\1INATION.
13-v Mr. Alex-ander:
·Q. Y·ou:r nam·e is George E. Pflastcr7
A. Yes, .sir.
·Q. I-Iow old are you, 1\tfr. Pf1aster?
A. I will he fifty-one the 5th of this ·coming June.
Q. You are a married man 1
A. Sir~
Q. You are a married man ?
A. Yes, sir.
Q. You are the .defendant in this case?
A. Yes, sir, I am.
Q. How long have yon l~eenliving in Blue-mont?
A. I was born and raised there.
Q. Of course you recall election dayA. Yes, sir.

'
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Q. -of last year T
A. Yes, sfr.
Q. Will you please tell the jury when you first met up with
1\tir. Beavers that day and what occured. Tell it in your own
way?
A. I went to the postoffice to mail some letters, and when
I came outQ. \Vhat time was thatY
A. Oh, I d~n't know exaetly. I suppose it was something
like nine o'clock. When I eame out Mr. Beavers had just
driven~ up with Mr. Hummer, and he came right
page 292 } over to where I was and said, "By God! Let's
have a bet". I said, "No, Burk, I am not betting
on t11e election today'·'. He said, ''What in the I-IelPs the
reason?" He said, HWe have had bets before". I said,
"Well, I bet my money when I bet and you don't". I saw
by that time that he was drinking and I moved away from
him. I came around here in front of the store and started
back to the building and he followed me. He said, "By God,
have a drink or Byrd whiskey with me, then". I said, "No.
I am not going to drunk any whiskey, either''. I walked away
and left him again. I went on up to my place. I had no
home. 1\iy home was burned up, shortly before that, in ,June,
and I had been living over my garage in a little room, taking
mt meals across at Mr. Patterson's.
Q. Right there, was the garage operated as a public garage?
A. No, sir.
Q. And tliis lane that runs th?·ogh there, whose property
is that on?
A.· That is ours.
Q. Who built that road there?
.1.\. I did.
Q. Did it lead to any other property except yours?
A. No, sir, exeept I let the colored people over there go
hnck and forth across it.
Q. Do you regard tl1at as your private property?
A. It is absolutely our private property.
Q. All right, go ahead.
A. I sat down in front of J\IIr. Patterson's store which is
part of the front. It 'vas not long before Mr. Bea,rers passed
by up the road, and he yelled something aJJ me again. I don't
rememl)er no'\v just what. it 'vas. I wasn't paying any attention to it, but he was guying me. A few minutes after that old
l\f r. 1\icGee, the painter, came down-Mr. Patterson was sitting beside me at the time-and he said, ''George, Berkley
has just been~ up there, and he said-
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lv[r. Connor : Don't tell what the other man
said.
The Court: Just tell what occ'ltred.
Mr. Alexander: It dep~nds on ·what he said.
Mr. Connor: It dosen 't depend. Was 1vfr. Beavers present t
The Witness: No, he wasn't there at the time.
1vfr. Connor: I object.
The Court: Do you know what the witness is going to sayf
Mr. Connor: I object to it as being something somebody
else has said.
The Court: If it is a question of reporting a threat.
Mr. Alexander: That is what we think it is going to be ..
The Court: You gentlemen ought to know.
Mr. Alexander: I Ilave lost sight of this particular thing..
If it is not admissible, .it may be stricken out.
The Court: If yon are al·>Out to tell about somebody reportimg a threat by Beavers, I will permit you to state it.
The Witness: He said, '' Burk seems to I1ave something
against yon. I warned him he was drinking and you were
sober and told him he l1ad better leave you alone". This
'vas said to be in the presence of Mr. Patterson. l\fr. McGee
.·repeated it several times. The old gentltman is no'v dead.
page 293

Some time after that I went down and there was some commotion on the porch and-No. The next time I saw l\{r.
Beavers he had made another trip down t11e pike and he drove
up and he was still drunker than when I first sa'v him, and
he had ~fr. J. T. Hummer 'vith him, who was wall-eyed drunk,.
and he called me over to where tl1ey were and started an-·
other argument, and just about the time I was starting to go
away again, !\1:r. Beavers said to me, ''God damn yon, the
reason you are not voting for Byrd is because l1is father
kicked you. God damn ass out of Winchester". That made me
pretty angry and I started towards him and I said, '' Burl\: 1
you can't say that to me. It's a lie; there is no truth in it"r
I walked away again and went back to my place again.
Shortly after that I came down again for somepage 294 ~ thing and he 'vas in an argument on. the porch 1
·
almost dead in front of the store, with Mr. Cochran, who is also dead. I am a pretty bad swearer myself, lJut
Mr. Beavers is one of the few men t.hat can outswear me. That
clay, being very drunk, he was very loud with his cussing, defying Bob Cochran to have his automobile searched. They got
pretty hot over it, one way and another. I said notl1ing, and
came on my 'way again, went back again.
Some time later on in the day-~fr. Beavers passed back
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and forth many times that day. I could· see him from my
porch,
and down the road, just about long enough to get
home and back. Some time la.ter on that day he made theremark down there that "By God, he had bought a Mapp man's
vote for two drinks of whiskey and had taken him to Unison
that morning and voted him". I said, "I don't believe it.
What was it~" He said, "Cliff Simpson". I said, ''I don't
believe it''.
Some time after that Cliff Simpson came around where I
'vas and he asked me if I had heard Burk Beavers make that
remark. I said I had. He said, ''Well, I am going to make
you face him, because he said it is a damned lie". ''Well,"
I said, "I will go down with you and tell him he did say it".
I walked down and found him on the sidewalk in front of
I den's store, down the corner from the postoffice, and Cliff
said to him, ''Burk, George said you did say you bought my
vote for a drink of whiskey''.
o
"He's a God damn liar,'' Beavers said and turned loose
and hit me with a stone. I ran out and got him and pushed
him against the locust tree. That was some twelve or fourteen feet from this, I suppose. I made no attempt to hit him.
He was in no condition to hit. The man was drunk, very
drunk. He had been dringki11·lJ all day. As Charlie "Barton
testified, he was drunker than I ever saw him. But I had
no more than pushed him up against the tree before there
was a mob one me. They were batting and pulling
page 295 ~ and knocking from the back and from the side so
that I eouldn 't watch them and they pulled us
apart finally, knocking me about to get him, and he immediately reached down and got two stones and t.hre"r one
at me. I don't know whether he struck me with that stone or
not.. I was being beaten and thumped and kicked so from
behind that I don't know whether I got hit with the stone or
not. I was a mass of bruises the next day. Some of· them
kept him from ·throwing any more stones and he went ov.er
and sat around the corner. If I could have that map, I can
explain to you gentlemen very clearly just where the 'vhole
thing was.
This is the curb, this is the tree, about here. Here is
the store and the tree is over here; the hitching rack is along;
·here, and he sat down here, with a large stone in his hand. It
is high there, almost ns higl1 as. this desk, and he was kind
of half sitting and half standing, and somebody said something about let them fight it out. I think 1\fr.•J ol1n T. Hummer said it. He is the man, I thh1k, who is responsible for
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all this trouble. I don't think it is Berkley Beavers' fault
at all.
He said, "Burk, are you willing to fight it out with him?"
And he said, "Yes, by God" and he started rising with this
stone, and we clinched and just about the time we clinched,
this man Jim Reed kicked me with a heavy pair of army shoes.
We wrestled quite a little while in the pike and I threw him,
and as he 'vas falling, he hollered ''enough''!
Well, that ended the fight as far as I was concerned. A
g-reat many of them followed us up and said, ''Don't hit him,
George, he l1as hollered ''enough'' and when we fell I wasn't
on him any length of time. I was ready to· get off him 'vhile
he was falling when he was hollering, and just at that time
several of tnem got hold of me and said, "Don't hit him",
. arid I got off him and he immediately raised up with a stone
in each hand tried to strike me again.
o Bob Cochran and Ravmond Jacobs and a lot
page 296 ~ more said, ''George, go .. on, get along. There is
nothing to this''. Some one said, ''The damned
coward, hollering 'enough' and then trying to hit a man with
a stone, after he would1i 't hit him".
As we started up the road J\tir. John T. Hummer kept following- us in a menacing manner and said to Bob Cochran! said to Bob Cochran, "Look out for I-Iummer, he is a very
dangerous man, I am helpless here. This whole mob has been
on me already", and B.ob turned to Hummer, the· mustache
Hummer, and said, ''John, you have been urging this thing
on and working it up all day long. Now I want you to go on
back". He 'vanted to know "\:Vhat in the hell" he had
to do with it, and he said, "If you don't go back, I am hoin~
to hit you with this cane", and Hummer said, with his hand
in his pocket, "If you do, I am going to stripe you".
\Veil, that ended it, and I went on up. I was pretty bloody
and my short was all torn off and I went up and washed and
dressed and stayed there. I never went away any more.
So night came and the vote was counted. Bob Cochran and
R.ussell came by and I asked them what the vote was and
they told me, and I sat down there in front 'vhcre I usually
loaf, in front of the candy store and a little while after that,
I 'valked .aeross this lane in front of my place to the corner
and I heard Beavers down on the corney harrying me. I
beard him say1 "I am going to get the God damn son of a
bitch before I leave here tonight". Well, I didn't pay any
attention to it mueh, because he was alone and I didn't think
he ''ras going to bother me. In a few minutes Aleck Lunsford came up and he told me the same thing. I thought, well,

George E. Pflaster v. Commonwealth.

239

to avoid this trouble I will go over to the show a while. I
went on over to the show and went back I know the boys
very well, and I went back where they were making up and
changing acts and sat back there with them quite a while,
until, I suppose, the show was half over. Then I came around
in front of the tent and "ralked into the center of the tent
a.nd sat there for perhaps five or ten minutes. I
page 297 } left to go over to my place and I found 1\ir. Pat.
terson and 1\fr. Longerbeam and 1\.fr. Aleck Lunsford sitting there, and I sat down beside them. I wasn't
dreaming of any trouble at all in any shape or form. In a few
minutes afte1· I sat down, not very long, I looked aFound and
saw 1\fr. Jim Osbourne coming across the pike towards my
plare, and just about the time that that happened, stopping
before they came into the light, there came an automobile.
It stopped just before they ·got fair with the building. I
looked up and sa'v it was 1\fr. Beavers and the two Hummers,
and without getting up I said to them, "You people have had
trouble with me today, and you have been after me all day.
Now I want ~von to get off my place and stay off. Mr. Beavers
answered, "You God damned son of a bitch, we have just
as much rig-ht here as you have", and 'vhen he sai(l" that, I
''Talked rig-ht over and struck him, and he immediately started
the car. ·One John Hummer jumped out on the side next to
me. ,T. W. Hummer, went aeross the road and sat do"rn next
to 1\'fr. Patterson's fence. The other ,John Hummer got out
and ran do\'lll the road, ran right down the pike. The car
Rtonped somewhere, I don't know where. It was out of the
light of my electric light. It stopped some thirty or forty
maybe fifty, possibly sixty feet right do,VJl on the south side.
Q. Before you go any furthe~\ what did you hit him with'
A. I hit him with my first. I had nothing else to hit him
with.
Q. Did you have a ring on your hand?
A. Yes. sir. I wear the same ring uo,v, a heavy gold ring.
If I cut his head, which I very seriously doubt, it "ras done
'vith that ring-, which J1as a very jagged edge, if you will
notice. I think his head was cut bv the side of the car when
I struck him. It may have been d'One 'vith the ring, I don't
know. It certainly wasn't done 'vith a stone. I had no stone.
There was no opportunity to get a stone. There was none
there, except some small crushed gravel. Before they pulled
out of my property I went baek and sat do,vn.
page 298 ~ Then I got up and stood up, and I had no more
tl1an stood up before this stone came across from
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what we call the alley this street that runs up in front of my
place and on by the cattle pens.
Q. Show the jury on that mapf
A. The street here runs north. It runs np to the telephone office. It is hardly used at all, which ~fr. Little lmows,.
because he was there in that place for a long time. The stone
came across from .there and struck that post. That is the
stone they found out there the next morning. Just a.bout
that time another stone came from down where the automobile
was left on the side of the road and struck me right back
of the ear and kind of staggered me. I was standing, of
eourse, in the light and they were in the dark. I broke right
into Mr. Patterson's store there, and there is a pair of steps
tha.t goes down. I went do'vn those steps and down, out
through the garage, which Mr. Little used there and can expJain to you gen.etle1nen better than I can, ran around the
garage door, clear around the steps into my room where I
had a little bird gun, 26 inch gun, and I picked up four shells,.
loaded with No. 10 shot. 'vVe have them here to offer in evidence. Then I rushed back do'vn the steps to protect the
building and protect my life. Knowing John Hummer as
well as I did, I expected an attack. After everything that had
gone on that day, and following me to my home, the only home
. I had, I did not know what to expect. Just as I got around
to the south corner of this building, I heard ~fr. Beavers say,.
"God damn yon, I am going to brain you. I ought to dona
it long ago", and I looked up and he was stand~ng over Aleclt
Lunsford on the north side of the pike with a stone, and a
very large stone, and instantly it struck me that if I fired over
him it would save Aleck Lunsford "s life, and I raised my
gun and fired, aimed to fire over him.
·
Q. Did you see anybody else around'
page 299 ~ A. Yes, Thf.r. Patterson was standing right there,.
and Mr. J. W. Hummer was standinn: rig-ht there.
I couldn't shoot a1 him if I 'van ted to, if I l1acl had any desire to injure him, because of tlwse other gentlemen standing there. He .hesitated a minute and there ''ras nobody hetween me and there, and I fired a second shot, sldpning across
the pil{e to the rigl1t or down tl1e lower side, and tllen ne ran.
Everybody scattered that was there tl1cn, everybody disanpeared. I tl1ought I would frip:hten tl1em all away, so I broke
the gun .and fired two more shots in the air. I heard the
shot· ·very distinctly rattle on Mr. Brown's house roof and
the tree leaves across the pike.
.
Immediately thereafter cveryt.l1ing was quiet. The people
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coming from the sho'v has not gotten there yet. I went back
up in my room, put the gun away. I had to break the gun
and throw the empty shepps out. I put the gun away and
went to bed.
Gentlemen, that is what occured.
Q. When you fired those two last shots, where was Beaver~
then?
A. The last I saw of Mr. Beavers after I fired the shot
into the road, into the ground, 1\fr. Beavers was going out
of sight up by the cattle pens, had gone out of sight up the
dark alleY'vay there, and past the cattle pens.
Q. What did you fire those two shots for?
A. What two shots?
Q. The last two.
A. I fired them to scare them so that they would not return,
and that they would think I was not out of ammunition and
,_vas still there to protect things, to frighten them sway so
there would be no more trouble.
Q. Was there a light up there in the road where Lunsford
and Beavers were?
A. The light that hangs under the porch at our place is a
very strong electric light and it thro,vs a light very distinctly
across the turnpike and down to even these cross
. page 300 ~ roads to the east side of the pike and clear across,
but of course it can't throw it down south, because
the side of the building cuts the light off from going south
towards where I shot from.
Q. Could you sec Beavers plainly~
A. Very plainly, just as plainly as I can see you.
Q. Did you say he had a rock in his hand 1
A. A rock, yes, a very large rock, apparently as big as
that big-gest one you had here. A rock that dropped on any
man's face would crusl1 his skull.
Q~ Do you know Arthur Carroll?
A. Very well.
Q. Did you see Arthur Carroll that night?
A. Not at all. Never saw him at all.
Q. Did you make any ~tatement to him like this; that you
had shot at Beavers to kill him and. didn't know how you
missed him 1
A. I coulcln 't have made a. statement like that to him when
I didn't see him.
Q. Do you know Edward Owens 7
· A. I barely Irno"r J'\Ir. Owens. I do know that N[r. Owens
had it in for me about takling a keg of cider, and he found
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afterwards I was not to blame and he was very sorry about
it.
Q. Did you see him that night?
A. Never sa'\V him.
Q. Did you have a talk with Aleck Lunsford about what you
were going to do to Beavers?
A. No.
Q. Did you make any threats to Aleck Lunsford?
A. Never made any threays about Mr. Beavers in my life.
Q. Where Owens and };Ir. Baxter could hear it?
A. Never in my life. I have never had any but the kindliest feeling for Mr. Beavers. I furnished him ponies for his
little children to go to school on, and I din 't think he is to
blame for this, and if he had been sober it never
·page 301 ~ would have l1a ppened. The man behind this, and
.
the man to urge it all on is !ir. John T. Hummer.
Q. 1\fr. Pfla.ster, did you fire any shots from the porch?
A. I never was on the proch with the shotgun. I never was
up on the porch by half the distance of that building. I wasn't
half way up when the last shots were fired.
Q. Ho'\v long is that building?
A. It is about ninety -six feet.
Q. Where are the steps to this back room?
A. Just on the extreme back end. They come right up off .
the sidewalk.
Q. In your best judgment how far were you from Beavers
when vou fired the shot?
A. The first shot?
Q. Yes.
A. "\Vell, I was about 96, and 10 for the porch is 106, and
30 acress the road is 136. That is about forty-five or fifty
yards. I should ~ay.
Q. What kind of a gun is that, what is is used for?
A. Is is a little light gun, 6 pounds and a quarter what we
call a brush gun, a brush quail gun, with 26 inch barrels on
it.
· Q. Is it a cloHe shooting gun, or does it scatter?
A. One barrel scatters very much, and the left hand barrel
is nartially or full choked. ·
Q. What is the purpose of this gun. You say it is a brusg
gun. What do you mean by that?
A. To shoot birds when tl1ey come up as near as from here
to the window or closer. Just as soon as they fly up, in other
words.
Q. Do you know whether a short barrel gun scatters more
than a long barrel gun?
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A. I have always understood the longer the barrel the
closer they shot.
Q. What is the ordinary barrel?
page 302 } A. About thirty-two inches, I think.
Q. ' 1lhy did you run in the door there?
A. I thought my life was in i1nmeclaite danger. I had gotten
struck, and this stone had rung against the post and stones
were still being thrown up the pike, and then I ran down of
course, to gel out of there. I thought they would break all the
plate glass windows there and probably kill me and that I had
better get something to protect myself with and protect my
property.
Q.. Where is that gun no,vY
A. It is up to Mr. Patterson's.
Q. 1v[r. Pflaster, did you fire that gun at Mr. Beavers f
A. I certainly did not.
,
Q. Did you fire at either one of the· Hummers?
A. I certainly did not.
Q. Did you have any intention of hitting anybody~
A. I certainly did not.
Q. Was anybody apparently in the way of the gun when you
·
'vere shooting?
A. The first shot, as I testified, I fired over them; the second
shot I fired in t~e ground to the right, and then they all scattered. There was nobody anywhere between me an/ them.
There was nobody in sight but them.
Q. Have you the short that you had on that evening?
A. Yes, sir.
Q. Show the shirt to the jury, please?
A. It was a new shirt that had been laundered once.
Q. What part of the day were you wearing that shirt?
A. I out it on that morning fresh from the laundry.
Q. When did it get in that condition?
A. It got in that condition in the skirmish do,vn around the
postoffice.
Q. Did you make any remark to anybody that you were
going to bet Burk Beavers for ganging up on you? ·
A. I never made such a remark
page 303 } Q. Did you ever hear the expression ''ganging
up'' before 9
A. I never did.
Q. Do you kno'v what it means?
A. I really don't kno''T what it means. I could estimate,
but I don't really know.
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CROSS EXA1IINATION.
By Mr. Connor:
Q. I understood you to say, Mr. Pflaster, that you had but
a very slight acquaintance with Edward Owens?
A. Very slight acquaintance, if any.
Q. How far does he live from Bluemont?
A. Well, last year I understood l1e lived-Now, I have no
knowledge of this. Perhaps I should not say it at all. I
don't know \Vhere he lived any more than heresay.
Q. You can't conceive of any reason why Edward Owens
would come here and make a statement like that, cam you,
if it were not true f
A. Yes, I can.
Q. All right, let us hear it.
.
A. Because ~Ir. Owens made the statement that he had it in
· for me because I had not invited him in to have a drink of
his own cider and kept the door locked on him and then drank
up all his cider.
Q. To whom did Mr. o,,rens maim that statement?
A. He made it to some people in Bluemont, I don't know
just who.
Q. Tell the jury whi it was 1
A. He mush have made it to several,' because it ·has been
general talk there for the last month or two.
Q. If it was made to several, you ought to be able to tell
who it was-?
A. I heard it talked about in the barber shop.
page 304 ~ There were quite a few in there.
Q. Just mention one pers<>n 'vho heard Edwa.rd
Owens say anything of that ldnd.
A. I heard it generally discussed, openly discussed in the
barber shop.
Q. But you can't mention thr name of a single person who
said I1e heard Ed,vard Owens say that f
A. Yes, I believe I can mention one.
Q. Who is itf
A. I think the barber, George Lee.' I am sure he was
present when the talk was going on?
Mr. Alexander: Mr. Connor, lueglected to ask a question
or two.
By ~Ir. Alexander~
Q. ::1\'Ir. Pflaster, have yon Iw:cl any talk with Owens since
this occured?

--

George E. Pflaster v. Commonwealth.

245

A. Yes, on one occasion.
Q. Where was that?
A. Just before I was indicted. 1\:fr. Owens· and 1\lr. John
W. Hummer we.nt to Bluemont hunting for me. They had
had a fuss with Mr. John T. Hummer, they said, and I was in
Washington. It was on the Sunday night before the l\1onday
I was indicted here, and on the 1\:fonday I 'vas indicted they
came ot Leesburg. Then went to my .place hunting for me,
l\1r. Edward Owens and 1\Ir. John W. Hummer, and George
Lee, the barber, told them I was in Washington.
Mr. Connor: ·You·are giving hearsay, Mr. Pflaster. You
know that is not evidence, what George Lee said.
By 1\:fr. Alexander:
Q. Tell where you saw 1\fr. Owens 7
A. The 1\fonday when I came here to the Grand Jury I saw
l\!Ir. Owens and Mr. John \V. Hummer over on the corner.
They said they wanted to talk with me. I called George Lee
over and and said, '' Heorge, these people want
page 305 ~ to talk to me, and I am afraid to talk to them ·
alone. I want you to come along and hear what
I have to say". We walked up the street and 'vent in an alley
just above Edwards' Drug Store, and l\ir. John W. Hummer,
who talks a great deal, commenced to talk and abuse Air.
John T. Hummer and curse him, and 'vent on to say what
a falling out they had has a day or so before, or the day before, and that they were going to change. their tale, and that
they were very soory they had gotten themselves in the mixup that they had, and what must they do. I said, "Do? I
have nothing in the world to advise you to do, except to tell
the truth. If you go on the witness stand and tell the truth,
both of you, you won't hurt my case, and if you lie, you can't
help it.
(~. Mr. Owens ?
A. Mr. Owens and 1\fr. John W. Hummer.
Q. Did ~Ir. Owens make any statement to you as to how
he had dome to make a statement to 1\fr. Connor?
A. He said that J\llr. John W. Hummer and John T. Hummer had run out there to where he lived three times in the
night with William Berkley Beavers, with whiksey, before
they could get him to come to 1\IIr. Connor to give a sworn
statement, and he finally did come, and that he was sorry he
came.
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By Mr. Connor :
Q. And you conceived the idea then that 1\{r. Owens had
been improperly influenced to make that statement, is that the
ideal
·
A. I can't help, 1\fr. Connor, from thinking that Mr. Owens,
a poor, uneducated bay, with no advantag-e of life, being run
after by 1\fr. J. T. Hummer and Mr. J. W. I-Iummer and Mr.
Berkley Beavers, think also that they were being instigated by
you, was improperly influenced.
Q. You spok'e about 1\fr. John T. Hummer. How many
times had Mr. John T. Hummer been prosecuted for any
violence or any violation of law, 1\{r. Pflaster?
page 306 ~ .l\. 1\fr. Connor, I am not 1\fr. John T. Hummer's keeper. I have had my own affairs to take
care of, and I kno'v nothing about Mr. John T. Hummer's
prosecution or persecutions.
Q. And you kno,v, a.s a matter of fact, that Mr. John T.
Hummer has never been prosecuted for any violation of law,
don't you?
A. I do not.
Q. I am going- to ask you how many times yoti. have been
prosecured for violations of law rigl1t here in this same Court?
A. 1\rfr. Connor. I l1ave been prosecuted and persecuted a
number of times?
Q. A num her of times?
A. Yes, sir.
Q. And you have been convicted of violence of similar
character to that with which you are not charged right in
t.his same court room, have you not?
A. I' have been convicted on perjured testimony, and I have
paid my bill. I have gone to jail and stand square with the
world. and if you were the man you ought to be you would
not bring that up here.
Q. And how many times have you been prosecuted before
the ,Justice of the Peace of Loudoun Countyf
A. I do not know, sir.
Q. You have as many as seven or eight times, have you not I
A. I don't know, sir. I do know that I have beem, unfairly
prosecuted by you. You once took .a justice of the Peace of
Clark County and took testimony against me which you knoew
to he ahsolutelv unfair.
Q. Everybody is unfair to you; is that the idea~
A.· Mr. Connor, if you will tell me you hacl a right to send
a Justice of the Peace into Clark Counry to take testimony
against me, I will tell you that you are the greatest Commonwealth's attorney this state has ever known.
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Q. I will tell you that I never authorized that,
and if anybody says I did, they are telling something that isn't so.

The Court : Proceed.
The Witness: You started something that had nothing to
do with the case, except to prejudice this jury.
Mr. Connor: If it had nothing to do with the case, the
Court 'vould call me down. When I transgress the properties
you have able counsel to take care of you.
The Witness : I 'viii ask his Honor to protect me whenever
you get beyond the point where you ought to go.
1vfr~ Connor: Exactly, and his Honor will do that.
~Ir. Alexander: I ask the Court to instruct the jury that
this testimony can only be introduced as affecting the creda·
bility of the witness.
The Court: The Court will instruct the jury at the proper
time.
1vir. Alexander: We can only object.
The Court: You are wasting time, gentlemen, proceed with
the examination.
By I\ir. Connor:
Q. I understood you to say Mr. Pflaster; that you saw
Berkley Beavers down on the corner when ·he ca1ne to Bluemont that night, and that he made these threats-A. You ask JJO~t question and I will answer it.
·Q. A.m I correct in that understanding, that you stated to
this jury on your examination in chief that Berkley Beavers
came up to Bluemont about around eight o'clock and you
heard him down there on the eorner making threats and talking against you?
·
A. I did.
Q. And that you went on down there, didn't you?
A.. ·No, sir.
Q. You didn't go do"rn?
A. No, sir.
Q. What did you say?
page 308 } . A. I said I heard him making threats down on
the corner after dark that night and that shortly
after that I 'vent over to the sho,v1
Q. Shortly after that you went over to the show?
A. Yes, sir.
Q. And you saw Berkley Beavers there, didn't you?
A. I didn't say anything about seeing Berkley Beavers
there.
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Q. I am asking you if you didn't.
A. I don't believe I did.
Q. You know whether you did or didn't Y
. A. I really don't, sir. Because I wasn't looking for Berkley Beavers, and at this late day, under all the trouble and
trial that I have been through, sir, I have forgotten a great
deal. I tell you I went over to that sho'v and went back in
behind where they were dressing and talked to the Ripple
boys, stayed there for some time, came out and went in the
show. I didn't sit down, but stayed there some few minutes
and left·and come back to my building.
Q. N o,v, beginning at the commencement, 'vhen did ·you
first see J3erkley Beavers that day?
A. I said when I first went down to the postoffice to mail
some letters that afternoon. As well as I remember at this
time, or any other time, it was something like nine o'clock.
Q. And BeaVe[S bei~n.g hulling you 1
A. Yes, sir. The first thing he said 'vas, ''By God ! let
u&· have a bet on this election".
Q. That is the first. thingf
A. Yes, sir, the first 'vord Berkley said to me.
A. And you didn't tell him that you had had a talk with
him a week or ten days before and he said he 'vas not particularly interested and now he was running around hauling
in voters to the polls f
·
A. I don't remember that I did.
page 309 ~ Q. Yo·u don't deny that you did 1
.A. I don't remember that I did, sir.
Q. wen, do you or do yon not deny that you did'
A. You can't force me to answer such a question. I have
answered your question.
·
Q. you decline to answer f
A. No, I don't. I said I didn ''t remember.
Q. That is your ans'"~er now, that you don't remember?
A. I said, M1·. Connor, that I have no recollection of saying
that to Mr. Beavers.
Q. All right. That was the :first time; and Berkley Beavers
was at his car then, wasn't he.
A. He was not.
Q. Where 'vas he 1
.
.a.. He was on the front of Iden 's store, on the sidewalk,.
and that is 'vhat I said in my first statement
Q. All right. When is the next time you came in contact
wirh Berkley Beavers that day 1
A. I said then that after that l\fr. Beavers followed me

\
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around up the pike and invited me to take a drink of Byrd
whiskey.
·
.
Q. And you are a gentleman that never drinks?
A. No, sir, unfortunately that is my besetting sin, like your-·
self.
Q. Like me?
A. Yes, sir, but I never had to go to Florida, Mr. Connor~
The Court: ~Ir. Pflaster, confine your answers to the questions.
The Witness: All right, Judge.
By Jvir. Connor:
.
.
.
Q. When 'vas the next time you came in contact with Berklev Beavers¥
~A. The next time I went down to the store.
Q. When was that~
page 310 }_ A. Some time afterwards. I don't know just
how long.
Q. Give the jury your best recollection?
A. Well, I did give it to them a few minutes ago in my
statement.
Q. What was it?
A. I said some time after that I went back again.
Q. Was it before noon or afternoon?
A. Well, I don't know certainly now. I think it was. perhaps, before ·noon.
Q. You think it was before noon 1
A. I think so.
Q. How close to noon was it?
A. ~fr. Connor, after this length of time I can't count
minutes, nor quarter hours .or half l1ours. I have given a
statement here as near honestly, cleanly, clearly and briefly
as I know ho,v.
Q. You recognize the fact that it is our duty to analyze
that statement, don't you?,
A. ]\fr. Connor, I have nothing to do with your duty. I·
am not here .to judge you~ duty.
.
Q. You seem to be passing on my duty all the time and
mv oersonal character.
"'A. That is a matterThe Court: rrhat iR not th~ question. What is the question you are propounding 7
~.fr. Connor·: I a.m propounding this question:

250

~upreme

Court of Appeals of Virt,yjnia.

By Mr. Connor: .
Q. When was the second time you came in contact with
1\fr·. Beavers that dayY
A. I have answered you the best I know ho,v. ·
The Court: Answer again.
.
The Witness: Some time after the first time I
page 311 ~ saw him, perhaps an hour.
By Mr. Connor:
Q. Where were you then?
A. Down at the same place.
Q. Rig-ht in the same place Y
A. I didn't say right in the same place. No man could
say he was right in the same place at that time. I said I was
down at the same store.
Q. Was it not down a:.t Beavers' automobile when he and
Long John Hummer were there and you can1e up to him?
A. At the time I went to Beavers' automobile, I don't
know 'vhether that was the second or third time I saw Mr.
Beavers that morning. Mr. Beavers was coming and going
so often that God himself could not say whether it was the
first, second, third, fourth or fifth time he saw himQ. In other wordsA. At tl1e time I saw 1vir. Beavers a.t his automobile with
M:r. John W. Hummer, tl1at was the time he made the infamous speech that he did about Dr. Byrd. That was the
time that 'vas. Whether it was the second time I saw him or
the third time, I don't know.
Q. And you deny the statement that ~fr. John Hummer
made on the witness stand that yon were using forensic a.nd
foul language there at that time and before it.
A. Of cot1rse, I do, 1\fr. Connor, for the reason that ~fr.
,John T. Hummer was, as I said, drunk, so drunk he was
wall eyed, and didn't know what went on there.
Q. \Vhat trouble have you had with John T. Hummer before?
A.· None whatever.
Q. Can you explain to this jury why John T. H urn mer
would he actuated by any malicious motice against you 1
A. I certainly can.
Q. All right, tell them.
page 312 ~ A. ~{r. John T. :Hummer has the pecularity
that is 'veil known among a great many of the
mountain men, that if he is out with me, even though he
hated me like a dog, and I was furnishing the 'vhiskey, he
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·would knock you in the head and cut out your insides if you
interfered with me 'vhile I 'vas furnishing the whiskey. That
is the character of the man.
Q. That is the character of i\ir. John T. IIummer and every
man born and raised in the mountain?
A. No, sir. I didn't say that. I said it was a charaGteristic of certain mountain men. It peculiarly fits him. It has
actuated him, I think, beyond a doubt~ Unless he has some
hidden enmity to me. And they will hide it for years and
let it out the first opportunity they get.
Q. When 'vere you ever furnishing anybody with any whiskey, or when was anybody ever furnishing ~fr. John T. Hummer any whiskey when you interfered? That is the statement you made just no'v as the reasonA. What was that?
Q. You stated a while ago that he is a man that if anybody
was furnishing him with liquor and anybody would interfere
with the one who was furnishing the liquor he would have
a grudge against him and have it in for him. I 'vill ask
you 'vhen you interfered with anybody 'vho 'vas furnishing
'vhiskey?
A. Those words I didn't use, about having a grudge. You
can't put words in my mouth, Mr. Connor.
Q. What did you sau,f
A. I said ~fr. John I-Iummer, John T ., if anyone was furnishing him liquor, Jolu1 T. would stick to the man furnishing him the liquor if any man interfered 'vith him, even to
fighting- him, knifing him or anything else.
Q. When did you ever interfere with anybody furnishing
him liouor?
A. I never interfered?
.
Q. Then why should that be a reason why .John
page 313 ~ T. Hun1n1er should have a grudge against you?
That's the point.
A. I gave the entire reason 'vhy he should have anything
against me that day.
Q. Tell the jury again. I didn't m1derstaud it, I am frank
to confess. I don't understand why John T. Hummer should
have anything against you?
A.•Judge, your Honor, I have answered that question three
times. M:ust I answer it any more?
The Court: Is that the only reason you have got that
John T. Hummer has for holding anything against you?
The Witness: And that he was drunk.
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By Mr. Connor:
Q. That was the second time you came in contact with
Berkley Beavers. When was the 1·l1ird time¥
A. Mr.. Connor, I didn't say that wa.s the second time, and
you must not 'put words in my mouth. And I didn't say it
was the third time. I said it was one time.
Q. One timef
A. Yes, sir.
.
Q. And that it was at least two times f
A. That was certainly twice I saw him.
Q. Now, then, did you come in contact with him any more
that dayf
A. Yes.
Q. All right. Tell the jury when it was.
A. It wa.s when I was on tile porch and he was in an altercation with 1\ir. Robert Cochran over having his automobile
searched and Bob Cochran.
Q. And as a matter of fact, didn't Bob Cochran say he had
'vhiskey, and didn't you hear Mr. Beavers sayd, "If you.
believe I have got a.ny liquor in my automobile, go search itr
You don't have to have an officer. I 'viii take you up and you
can look in my automobile"?
pag~ 314 ~
A. Yes, and I know he had drunk it all up, he
and Charlie Barton and threw .the bottle in the
livery stable.
Q. Did yon see itf
A. No, I know it because it had been brought to me by
truthful men. I kno'v when a. man is telling the truth.
Q. Coming down to the scrap in the evening, in the afternoon, you have told tl1e jury I1ere that Berldey Beavers
struck you before yort ever laid your hands on him, didn't
you? ·
A. I did.
Q. All right. Just tell ho'v that ocmM·ed?
A. I told them how it occured?
Q. I want it again.
The Court : Ans,ver the· question.
By Mr. Connor:
Q. I-:Iow did it occur f
A. Mr. Simpson came to me and said Beavers denied having said that he had voted him for two drinks of whiskey
and that he 'vanted nie to face him. I 'valked around with
him and Mr. Simpson aslwd him if he saicl-it and ].!r.. Beavers

\'
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said it was a God damned lie, he hadn't said it, and whaled
1oose with a stone at me.
Q. And struck you with a stone first 7
A. Yes, sir. I ran and grabbed him and pushed him up
against the tree and that id when I 'vas beaten and jumped
ori by this gang that was supporting him.
Q. Mr. Pfla.ster, as a matter of fact when, Mr. Oliff Simp-.
son came to Bluemont that afternoon, didn't you begin to
bullyrag and browbeat him Y
A. No, $ir.
Q. And charge him with having sold his vote1
A. There is a very important reason why I couldn't. Mr.
Simpson came there heels over drunk and I never browbeat
or bullyrag nor whip a drunken man.
Q. And when you told Oliff Simpson that Berkpage 315 } l~y Beavers had made this statement, didn't Mr.
Simpson say ''that is all fudge. Nobody believes
that. I am not going to pay any· attention to it". Didn't

heY
A. He didn't say anything of the kind.
· Q. And didn't you and !1:r. Cochran both urge him to get
after Mr. Beavers 7

A. 1\{r. Cochran, as well as I remember, told him he
'vouldn 't ano,v any man to say as degrading a thing as that
about him, and he ought to go and make him deny it-not
me.
·
Q. And you didn't encourage Simpson to go and tackle
him?
A. Not that !-remember.
Q. But you went with him?
. A. I went ·when he eame and- said that Beavers demanded
tl1at I come and say it l1efore him.
Q. And didn't Beavers simply deny it?
A. He said it was a God damn lie and struck me with ,a
stone.
Q. Both at the same time?
A. Almost. As quick as he could do it.
Q. You know as well as any man if anybody calls you a
God damned liar, you are going- to strike him.
A. That is the reason he threw the stone.
Q. He anticinated you?
A. Yes. I think he did.
Q. And clidn 't give you time to strike him?
A. I think so.
Q. Then you grappled there, did you?
A. I rushed right in and got him and pushed him up
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against the ·tree, and by that time his gang was on my
back.
Q. And your proposition is that the substantial citizens of
Bluemont stood there and saw you being hammered and maltreated and crucUied, you being a substantial citizen of Bluemont? Is that the idea? And you were perfectly
page 316 ~ peaceable and law abiding?
Mr. Alexander: There is no evidence as to that.
Connor: That is his contention.
The Witness: Whenever you finish your q_uestion I will
answer it.
~1:r.

By Mr. Connor:
Q. I am asking you if it is your proposition that you
were peaceful and orderly and these other men were fighting you and wanted to fight you Y
. A. Absolutely.
Q. Oh, absotively, Mr. Gallagher!
A. I am not J\1:r. Gallagher, and I am not playing to the
grandstand, J\{r. Connor.
Q. Now, then, you did strike Berkley Beavers, didn't you?
A. Did strike him 7
·
Q. Yes.
A. I don't know. I didn't strilw him then.
Q. You tried your best to strike him, if you didn't?
A. Oh, no. I could have struck him then, if I had wanted
to.
Q. But tlw reason you didn't 'vas because he wa's helpless
and drunk?
A. Yes. sir; and I didn't think he was to blame; I though he
was the drunken tool of John T. Hummer.
Q. In other words, John T. Humnwr was the brainy man?
A. No, I don't know about that. He was the man that instigated this trouble, in my opinion. I don't believe Berkley
Beavers, after all tl1e friendship we have had, and knowing
. his character as well as I know it, "rould ever go and kick
up a row with me except he was urged on by John T. Hummer.
Q. And that is the reason you know Berkley Beavers is
a la'v abiding man and not a fighting man?
page 317 ~ A. When he is sober he is, la'v abiding.
Q. Whom did he ever have a fight with while
he 'vas drunk Y
·
A. ·I don't know. I haven't watched him all his life. I
don't know everything he has done.
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Q. Will you tell me why, if you were perfectly orderly
and not inviting a fuss, that four men would have to hold
you and nobody held Beavers 1
A. Four men never did have to hold ~e.
Q. Did you have these witnesses summoned here that said
they got hold of you and took you away~·
· A. Every witness that I dummoned, the summons are here,
and we put them on the witness stand.
Q. Didn't you hear these men say they got hold of you
and took you away from ~1:r. Berkley Beavers and ¥r.
Beavers went and sat down quietly on the cement porch T
A. No, but I heard them say he sat down with a stone in
his hand.
Q. Did you hear any one of them say that he ever threw
a stone?
A. Yes, someone said he threw one. stone and struck me,
and another said he threw one, but he didn't know whether
he struck me or not.
Q. Who was that?
A. Several. Ray Fields was one. I-Ie said he struck me
'vith one and threw another.
Q. Well, Beavers himseld said, after you called him a damn
liar and got info a scrap and you were separated, he got a
small stone and threw it and thinks he stru~k you, didn't
he~

A. Yes, 1\fr. Beavers said he struck me with a gravel, as I
understood it.
Q. But that was all 'vithout a.ny casualties, was it not?
A. \Vhat was?
Q. That little melee you had up there in front of Iden's
store?
page 318 } A. In front and to the side-you mean the
whole thing?
Q. Yes.
A. Yes, sir.
Q. Everything was quiet; nobody was seriously hurt?
A. Nobody was seriously hurt; no.
Q. And that 'vas not later than five oclock in the evening,
wasn't it?
A. I think not, sir.
Q. Now, then, as I nnderatand it, you went over to this
show?
A. Yes, sir.
Q. Will you tell the jury on whose ground this show was Y
A. On ours.
Q. You rented it?
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A. Yes, sir.
.
.
. Q. You kne'v it 'vas for the purposes of the public, didn ''t
youf
A. What was for the purposes of the public f
Q. That the show was a public entertainment f
.A.. Yes.
Q. And you knew Berldey Beavers. and John Hummer had
a perfect right to go along that lane when you rented that
show grounds 1
A. Certainly, sir.
Q. Now, then, I understood yon to say that when this automobile came from this show grolmd, the car stopped. No,
what happened¥
.A. When the car stopped, it stopped in ·the darl{, just be·fore it got straight along 'vith my building, and when I
loo-ked out and sa'v it was Berkley Beavers' car, and sa'v
the Hummers in there, a.nd t1Iey Ilad gone and gotten the other
John Hummer who had not been speaidng to him for a long
time and whom I have heard condemn him in the most horrivle manner, I thougl1t, "Well, the thre.ats are
page 319 ~ going to be carried out now".
Q. Yon ti1ought so.
A. Of course, I thought so. It was in front of my huilding. I was sitting there peaceful and quiet. I w;as at the
only h<;>me I had. My home had been burned out the ,Jnne
before, and the only home I I1ad was in this building in a
little 8 by 10 room, and naturally after the trouble we had
· had that day, and they came on and stopped where they
did, I said, "The trouble is here now". And you would
have thoug-ht the same thing, Mr. Connor.
Q. J\!Ir. Pflaster, if I had been an orderly and law abiding
citizen and was confronted with any such trouble as that I
would nave satd stili on that porch until somebody made a
move towards me .
.A. I did sit still.
Q. Did anybody get out and come to·wards yau 1
A. I ordered them off.
Q. You started it again Y
A. I clidn 't start anything. I said, "You have been after
me all day. We had these series of fig-hts down there and
now you are after me again. You get off my place and stay
off". I wouldn't have gone near ~{r. Beavers' nlace for
any consideration, and if Mr. Beavers had passed by-my store
he never would have heard a 'vord from me. He had the
right of ingress and egress there, llut he didn't have a rigl1t
·
to stop there within ten feet of me in the dark.
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Q. Why Y Because Pflaster owns the whole of Bluemont~

A. No. Because he made threats to take my life.
Q. When did he ever make a threat to take your Iife1
A. He made the threat that Aleck Lunsford testified to
and Fred Spargo, and there is evidence on top of evidence
that the two men testified to, that he was going to get me
that night. I think there were seven different witnesses.
Q. You know very well you never heard Berkpage 320 ~ ley Beavers make a threat to take your life or
airybody else's.
A. 1fr. Connor, you can't bulldoze me like you have other
witnesses here today.
.
The Court: Answer the question.
The Witness: I know this: I heard Berkley Beavers say,
''I am going to get the God damn son of a 'bitch before I
leave here tonight".
By Mr. Connor:
Q. And if he had said that there would have been a scrap
right there with George Pflaster?
A. There wasn't any.
Q. )Vhy didn't you tackle Berkley Beavers when he said
thatV
A. Because Berkley Beavers was fifty yards down on the
corner and I wasn't supposed to have heard him.
Q. Berkley Beavers fifty yards down there made such a
threat on the public street in the Town of Bluemont?
A. Yes, sir.
Q. And you heard him 7
A. Yes, sir.
Q. And you didn't go down and · tackle him?
A. No, sir, because I have evaded B.erkley Beavers in his
drunken condition that whole day.
Q. Now, then, who was on that porch when this car drove
up there?
A. ~fr. Patterson, nfr. Longerbeam, 1fr. Aleck Lunsford
and myself were sitting on the second step coming down
off the porch on to the street.
Q. When did l!rfr. Osbourne come there?
A. I don't think Mr. Osbourne ever got on the porch, so
far as I know. I never looked back. I heard 1vfr. Osbourne
talking.
.
Q. That was before you ordered these people away, wasn't
it~

A. How is that?
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Q. That was before or after you ordered them
page 321 ~ to get off the place!
.A. It was all in about the same time.
Q. In and about. You know, J\llr. Pflaster, that this is very
crucial. Time is the essence in this matter right now. You
did kno'v and know now that ~Ir. Osbourne was right there
at the edge of that porch, don't you T
A. Which edge of the porch.
. ·
Q. The edge -o£ the porch in front o£ the garage building.
A. The edge in front~
.
Q. Yes, there on the porch, on the cement.
A. On the pike, you mean f
.
Q. Oh, in front of the porch, on the edge of the pike.
A. He wa.s somewhere near there. I don't know whether
he ever came up on the porch. I don't think he did.
Q. The car "ras there?
.A .•lust tack of the ~niJciing line, stopped in the dark. so
that this light from the front porch couldn't shine on it.
Q. You heard ~Ir. Osbourne tell these gentlemen in that
car the result of the election, didn't you 1
A. I did not.
Q. You didn't hear thar?
A. No, sir. I did not. I was engaged in conversation with
;,Other gentlemen, and I didn't hear Mr. Osbourne telling
them anything about the election: I have no rec<>llection whate,7er of it, sir.
Q. Of lVIr. Osbourne being there at all.
A. No, I didn't say that Mr. Coi1nor. Od Mr. Osbourne's
conversation in regard to the election.
Q. Just tell the jury whether you did or did not see Mr.
Osbourne there at that time.
A. I heard l\Ir. Osbourne, as I explained, coming from
across the road, and whether or not he had gotten on the
porch I do not know, because I never looked
page 322 ~ around, because about the time I heard Mr. Osbourne this car stopped and that attracted my
attention and my mind was on that.
Q. 'Viii you explain to this jury ho·w, if that car stopped
back of that building line and back of the porch, how anybody in the car would have seen 1\fr. Osbourne there in front
of your garage?
.
A. I don't believe they could ·have seen him if he had
been on the porch on account of the concrete building; I never
have thoug·ht so.
Q. Never have thought they saw him at all 1
...-\. Not when they first stopped.

·.
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Q. The car didn't move up any until it moved again and
'vent down the road, did it 7
A. I can't say about that, whether it moved off or not. I
can't say.
Q. And Mr. Osbourne, you didn't hear these men telling
about the result of the election 7
A. I told you, :Mr. Connor, three times, that I didn't hear
1\IIr. Osbourne say anything about the election, because I was
paying no attention to him, but was watching these gentlemen in the car. My mind was on that. A.nd a little previous to that I was in conversation with these other gentlemen.
Q. Now, Mr. Pflaster, as a matter of fact, you didn't say
a word to these men until you had gone up there and struck
one of these men in that car, did you ~
A. I ordered them off, and asked them to get off before I
ever g-ot up off my seat, which I have testified to, sir.
Q. Why did they not have a right to park their car there
temporarily, if it was not blocked?

The Court: That calls for opinion.
struct on that.

The Court will in-

Bv 1\tir. Connor:
·Q. 'Vho 'vas it had the argument with you about your property there?
page 323 } A. Argument about the property.
Q. Yes. Didn't John Hummer ask you where
your property was?
A. I have no recollect~on, sir, o£ anything of the kind.
.Q. You have no recollection of anything of the kind?
A. No, sir.
Q. Do you remember that John Hummer reminded uou
that you had rented this property to the show people?
A. I have no such recollection.
Q. You have no such recollection?
A.. No, sir.
Q. No,v, then "That caused the car to mo~e away from
there?
A. I suppose when I struck 1'Ir. Beavers ·with my fist that
that caused it to move away from there?
Q. That started the car to running?
A. He said just before that, "You God damned son of a
bitch, I have as much right here as you have'', and that is
what caused me to hit him. You asked me why I didn't hit
him before, I said he was fifty yards away, but when he was
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right at my door and called me that, I _hit him. And ·yon
would have hit him; and any many with red blood in his
veins.
The ·Court: Don't argue your case.
Mr. Connor: I haven't any doubt, if you had heard him on
the cornerThe Court : Don't argue 'vith the witness, Mr. Connor,
proceed with. the examination.
Bv Mr. Connor:
"'Q. Now, Mr. Pflaster, if you are a law abiding man and
didn't want any trouble, why did you get up off the porch
and go for these men¥ You say you have been avoiding
them all day?
A. What finally made me get up was just as I have testified when he called me that vile epithet, sir. He came right
to my place after bullying me and baiting m~
page 324 ~ all day, with his gang, and then he came there
for more, after making threats.
Q. Who was his gang¥
A. I will tell you the one.s, all I know that absolutely took
part against me that day. John T. Hummer, Will McCarty,
Carl Neff, Willie Thompson and Berkley Beavers. Those
I know of.
Q. They were the gang that was after you~
A. They were the gang that maltreated me down at that
locust tree, and Jim R.eed. who kick~d me in the face, and
they were the gang he was drinking whisjey with; and part
of them are his political gang.
Q. Where were you when the stone 'vas tliro\vuf
A. Where was I when the stone ·was thown ~ I came back
and sat down a minute and go up on the porch and was standing very clos~ to the post that it hit. Between there and
the door that goes into the ice cream saloon.
Q. And the stones were coming, 'vere they 1 Did you see
'vho threw the stones~
·A. I saw Berkley Beavers throw one, and I could see John
Hummer, down the pike, thorw one.
Q. Was John I-Iummer down the· pike?
. A. Yes, John ~I:'. I-Iummer. Jol1n W. Hummer didn't take
any active part against me that night that I am sure of.
Q. Which one is John T.?
A. John T. is tl1e man I have been talking about wl1o
is the instigator of all this; that we call Silcott J ohn-thP.
man 'vith the mustache.

George E. Pflaster v. Commonwe,alth.
/

..

26f

Q. And when Little John says you threw a stone at him,
he is mistaken ~
A. He never did run arouud the car, as he says. He got
out of the car on the side next to me. The other John is the
one that got out on the other .side.
Q. Will you tell the jury Little John is mistaken if he
says he is the man that threw the stone at you¥
A. There were a great many more than two
page 326 ~ stones thrown at me that night, and if he threw
a stone I didn't see him. He denied throwing
.a stone that night and said he hadn't anything against me.
Q. And you said yo~tr had nothing against him, didn't you 7
A. Yes, .sir.
Q. Where did this conversation take place 7
A. Over across the pike.
· Q. What were you doing across the pike?
A. I went across the pike when this car moved down. I
thought it had gone. I didn't think there was anything more
to it.
Q. Then you were not scared of anybody hitting you with
a stone when it moved off?
A. There hadu 't been any thrown at that time.
Q. You moved across and had a talk with Little John
I-Iummerf
A. Just a moment. No more than just a word.
Q. Will you explain to the jury what gave rise to the
conversation between you and Little John Hummer if you
and he had not had some trouble ~
A. All my friends had gone across there, and I went over,
too.
Q. What friends had gone across there~
A. Patterson and Aleck and Longerbeam and all of them.
Q. Little John IIummer was there, wasn't he?
A. I never saw him.
Q. Never· saw him~
A. Not over there. No, sir. The only place I saw him was
down on the south side of the pike, on the right hand side.
Q. Mr. Pflaster, didn't you, just a minute ago, say Long
John Hummer jumped out on one side of that car, and the
other John Hummer on the other, when you struck Beavers?·
.A. No, his car pulled away.
Q. Now, which was it?
page 327 } A. I never did say that they jumped out when
I struck Beavers. I said in the beginning they
jnmped out after the car pulled away, as the car was 1 pulling
away.
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Q. In other words, they didn't jump out until the car was
rolling down the road, then. Is that the idea~
A. No, sir; I didn't say that.
Q. Was the car standing still?
A. Well, tl1 e car was rolling on my street be£ ore they
turned down the road.
Q. Was the car moving or standing still when they jumped
out?
A. Moving, to the best of my knowledge.
Q. After they found out you had not hurt Beavers and
they were going on home. Your statement to this jury is
that they jumped out then?
A. How is that 1
Q. Your statement is that after the car moved away, and
they saw you had not hurt Beavers, they jumped out and
came back to have a scrap with you?
A. I never said anything about that.
Q. Well, you said they jumped out after the car was moving, didn't you?
A. As the car moved away. I said that J. W. Hummer
got out on the side next to me, on the west side of the car,
and that J ol111 T. Hummer got out on the other side of the car
and r:-1n right down tl1e pike, as tho car went on.
Q. Which one is John T.?
A. John T. is the one with the mustache.
Q. He is the man that was after you all the time and yet he
is the man that was running away from you.
A. I don't know ehcther he was running a'vay from me
then. He seemed to be going with Beavers, with the car.
Q. Going with Beavers f
page 328 } A. I think he was going down to get those
rocks.
Q. There were no stones right in front f
A. Nothing but crushed rock.
Q. I would like to know what was the occasion of this discussion between you and Little John Hummer over there
when you told l1im you had nothing against him. Didn't he .
ask you· if you were after him ?
A. I think he did.
Q. And you told him no, that you were after the other
blankety blank Hummer?
A. No, sir. He snid "Have you got anything against
me'' 1 I said, ''No''. He said, ''I have nothing against you'',
and I 'valked nack on the porch and then the rocks commenced
to come. They had time to get their ammunition.
Q. 1\fr. Pflaster, if you had walked inside that building,

George E. Pflaster v. Commonwealth.
wouldn't you have been perfectly safe from the stones Y
A. No, sir. Two sides of it were plat glass antd I think they
would have thrown right through the plate glass and I would
have been worse than where I was. I would have beem in
broad electric light, with plate glas.s, 8 by 12 on one side
and some on the other and perfectly at their mercy.
Q. Neither one of the Hummers, nor Beavers, came up on
the porch, that night?
A. Not that I am aware of.
Q. And they were not, any of them, except Long John Hummer, when you ordered him away from there, and went and
got a shotgun-there wasn't either one of them within arm's
length of you, were they Y
A. When I went arid got the shot gun Mr. Berkley Beavers
was across in the mouth of this alley and had thrown the
stone that .struck this pipe, in my opinion, all;d Long John
Hummer was down in the dark, right down on the south side
of the pike somewhere near where I thou.gh Mr.
page 329 ~ Beavers had parked his car and the stones came
right up there. This stone struck behind me here ..
I thought my life was in danger and I was badly hurt then.
I went to Dr. Thompson the next day, because I was hit on
thi.s (indicating) bone here, which is a very dangerous thing?
Q. Oh, the mastoid process 1
A. I am not a doctor. I hurried in here and hurried sown
this set of steps and out through the garage and up another
paid of. steps into my little room in the only home I had
and got my gun.
Q. 'Vhile you ''-rere in your home, why didn't you stay in
there?
A. Because I thought my place would have been wrecked.
Q. This is a stone building, isn't it~
A. It has stone foundations and some stone walls. But
there are about eighteen hundred dollars worth of plate glass
in front.
Q. You got your shot gun and came out and shot up in the
air?
A. No, sir; that is not what I said.
Q. What did you say?
A. I said when I came down and got around the corner
of this buikding I saw ~Ir. Beavers over Aleck Lunsford with
a large stone and he said ''God damn you, you .son of a bitch;
I ought to brain you. I ought to have done it long ago",
and I wished to save his life. He was over Lunsfird and I
couldn't shoot at him if I had anything against him, because
my friend would have been shot as well as he, because it
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was forty yards away or thereabouts, and that gun would
have scattered over a space of two wagon wheels.
Q. Then how were you going to protect his life by shooti:ng, if you didn't shoot the man t
A. Because I thought the very crack of the gun would
frighten him away.
Q. Did you think, if he was standing over him with a stone,
he couldn't bit him before yon shot?
A. I thought it would frighten him so he 'vouldn't throw
the stone at him.
Q. You shot so high you struck him in the legs?
A. I don't know that he has ever had a shot
page 330 ~ in his leg. I aimed to shoot clear of him. I don't
' know whether he had shot· in his leg. He has
never showed any wounds of any kind or description. He
had every opportunity to show them.
,
Q. Didn't" you hear Dr. Simpson say on the witness stand
that he had shot in his leg?
A. I heard Dr. Simpson say he had some spots on his leg..
. Q. Now, then, how many shots did you actually fire with
that gun~
A. Four shots.
Q. And that is all?
A. Absolutely.
Q. 'Vhen you shot the gun, what became of Beavers¥
A. When I shot the gun Beavers ran up the street, the
alley running north.
Q. There wasn't anybody else there for you to shoot at,
was theref
A. How is thatf
Q. There wasn't anyl1ody else there maldng any ltostile
demonstration for you to shoot at, was there?
A. Oh, yes.
Q. All right. Whom did you shoot at the second timeT
A. I didn't shoot at anybody. I never have shot at anybody.
.
Q. Never have shot at anybodyf
A. No, sir.
Q. I-I ow come you to shoot this second shot ?
A. Coming ac1·oss from this corner, the sontb east corner after I fired this first shot, rocks 'vere st.i.ll raining do \VD
that sidewalk, and I fired another shot into the ground, sldpping across the road from t11at corner. Figuring that if one
was staying there, he would go a'vay too-l was satisfied who
was t.l1ere.
Q. Well, tell the jury.

George E. Pflaster v. Commonwealth.

265

A. I thought it was John I. Hummer.
Q. Where did you think John T. Hummer was1

page 331 ~

A. I thought he was still in the same position
when he struck me with the rock which hit me
behind the ear.
Q. Why didn't you shoot in the direction of John Hummer9
A. Because I didn't want to shoot John Hummer, or anybody else.
Q. If you didn't want to shoot anybody, what were you
shooting for with a shotgun. Wouldn't you think if somebody came out with a shotgun they were going to try to hit
you1
.
A. I told you I shot in order to protect my building, to protect Aleck Lunsford's life, which I thought was in immed~
ate danger of being taken, and to frighten them away from
my building, so they' would leave me in peace at my home,
and the only home I had.
Q. But you saw him in danger, you say, and how in the
world are you going to protect him from adversity if you
don't shoot the man 1
A. If you could ·frighten him off, which I did do, without
hitting him, it is a long sight better than shooting him. I
am fifty-one wears old, ~ir. Connor, and I have never deliberately attempted to hurt anybody or injure him badly.
Q. That is your statement.
A. That is my statement.
Q. But you have been convicted before courts and juries of
having hurt people before, haven't you?
A. I have.
Q. Do you deny that you shot Little John Hummer in the
head?
A. I have no knowledge of shooting Little John Hummer
in the head. I have never seen a scar on Little John Hummer. Little John Hummer came up to my place the next
day and was a healthly and hearty a man as I ever saw. He
claims always to be a great friend of mine. He has never
shown me any scar. Mr. Beavers went to the horse show the
next day, although he said he was so ill he could not drive
that night.
Q. Did you see Mr. Beavers at the horse show?
page 332 }- A. I sa'v him pass my place going to the
Charesltown Horse Show the next day; yes, sir.
Q. Didn't you make a statement here a 'vhile ago that when
you fired the first shot everybody sc·attered?
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A. Well, yes, everybody scattered. Everybody that I saw
at that time.
.
- Q. Everybody that you saw scattered, and you knew they
scattered?
A. Everybody I saw scattered, yes.
Q. And there wasn't any stone thrown after you first shot?
A. Oh, yes; they were still .coming across that corner.
Q. Although they sea ttered and ran?
A. All but that man. He never did get out where I could
see him.
Q. Who was the manY
A. John T. Hummer.
Q. How many shots were fired before the stones ceased
coming?
A. After I fired the one shot over their heads to save Mr.
Lunsford's life and fired one in the rof!d to get rid of them,
I deliberately fired two more shots-broke the gun and fired
two more in the air, which Mr. Parks testified to, and I went
immediately back and went to bed. Everything quieted down
and they went.
Q: There wasn't any exc.use for you firing that shot gun
out in the public road after that?
A. I was not. in the public road. I was in my own private
property.
Q. You mean to say these shots did not go out into that public road?
A. Oh, you didn't say that, sir. You said I was standing
in the public road firing them?
Q. You know it is against the law to fire a loaded shot gun
within fifty yards of a public street or road.
A. I didn't know it, but even if I did, I was saving life
there, another man's life, and under those cirpage 333 ~ cumstances I would fire across a hundred public
roads.
Q. There was nobody to save and yet you fired two more
shots?
A. Those two shots never went across the public road.
Q. You were within fifty yards of a public road, were you
not1
A. I don't know. Yes, I guess I was.
Q. Do you know that some of that shot struck J\IIr. Ralph
Brown's house across the road?
.
A. Mr. Ralph Brown told me that they fell on the roof of
his house, which is pretty conclusive evidence that I was not
firing at ~Ir. Beavers.
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Q. There wasn't anybody else firing shots around there
that night except you, was there?
A. Now, sir, I don't .know. Some of your witnesses have
testified there were seven or· eight shots fired there that night.
If they were, they were not fired by me.
Q. How man, times was. your gun fired?
A. Four times.
Q. It fires four times without loading?
A. Oh, no; I didn't say that.
Q. You didn't say you fired four times-~
A. You asked me how many times my gun fired t
Q. What kind of a gun is it Y
A. It is a little doubled barreled breach gun.
Q. Exactly so~ And you have to put a cartridge in each
time.
A. No, sir, I explained to youQ. Is it a magazine gun, that you put a lot in?
A. If you will give me time to answer ym" questions, I am
perfectly 'villing to answer them. It is a double barreled
shotgun and after I fired the first two sho1·s, I broke it and
loaded it again and fired those two; and after I fired those
two I broke it and emptied them out and took
page 334} the gun back up in my bed room, the only place
I had to keep it, the only place I ever kept it in.
Q. How m~ny cartridges did you get when you brought
the gun?
A. Four.
Q. Four?
- A. Yes, sir.
Q. And you were .expecing to have use for the four, and
you did use fourf
A. Well, I didn't know how many ·I would have use for.
I had plenty of them up there loaded with No. 2 shot. If I
had wanted to kill anybody I would not have brought these
little mustard seed shot. I thought I had enough or I would
have brought more. ·
Mr. Connor: That's all.
Counsel for the defense thereupon read a stipulation to the
effect that Grady McCleary's testimony, if given, would be to
the following effect:
STIPULATION.
It is agreed by the Commonwealth's attorney and counsel
for def~ndant that Grady McCleary, a witness duly sum·
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moned for defendant, but who is unable to attend this trial on
account of illness would test~fy, ·if present as follows:
Grady McCleary will testify that he left the show at Bluemont on night of August 4 in company with Walter .Parksthat as he and Parks came up the lane towards the pike, they
saw Geo. Pflaster rais·e his gun and fire one or two shots in
the air; that Plaster ·was standing on sidewalk of alley by
garage door and that after firing shots he went into garagethat when witness reached the front of the building he did not
see Beavers or either Hummer and Plaster came out in
street later with no weapon.
It is further agreed that the above statement shall be admitted as evidence in this case.
Signed
CECIL CONNOR,
Atty. for Comwth.
J. R. H. ALEXANDER and
WILBUR C. HALL,
Attys. for Deft.
page 335

~

(Whereupon, at 6 :20 o'clock p. m. an adjournment was. taken until 10 o'clock a. m. tomorrow, Thursday, April 15, 1926.)
Leesburg, Virginia,
Thursday, April 15, 1926.

The trial was resumed at 10:00 o'clock a. m. pursuant to adjournment.
Before Judge Fletoher and a jury.
Appearances : As heretofore noted.
Whereupon
GEORGE E. PFLASTER,
the defendant, heretofore called in his own behalf, resumed
the stand and testified further as follows:

RE-DffiECT EXAMINATION.

By Mr. Alexander:
Q. Mr. Pflaster, where did you get the shells the gun was
loaded withY
A. In my room.
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Q. Whereabouts in your room 1
'A. On a little shelf to the left of the door.
Q. What size shot were in them 1
A. No. ten.
Q. Were they .in any receptacle Y
A. In the ordinary box that they come in.
Q. Any other size shells in that boxY
A. No, sir.
Q. I will ask you to examine these shells and identify them,
if you can, and tell the jury where they came from Y
A. They came out of the same box.
·
Q. Are they the same kind of shells as were
page 336 ~ fired in that gun1
A. Yes, sir.

Mr. Alexander : I offer these shells, if your Honor please.
Q. Mr. Pflaster, examine that rock, will you and tell the
jury what kind of rock that is f
A. That is what we call a flint rock in our country~
Q. You have lived around Bluemont all your life 1
A. Yes, sir.
.
Q. I ask you to tell the jury 'vhether or not there is any
rock of that character around Bluemont 1
A. I never say any of that rock in our section of the country except about a quarter of a mile below and over to the
I edt of the road on Mr. Marshall's place, and I believe it does
outcrop on the road about opposite the church. Then there is
some on our old place over in the field about a quarter of a
mile from the road and down to Mr.· Beavers' place, his whole
place is ·covered with it.
Q. Any rock of that character around your garage?
A. None that I have ever seen.
Q. And around where this show tent was located~
A. I have never seen any there.
Q. Tell the jury whether ·Or not you ever .saw that rock until it was produced here in court?
A. I never saw that rock until it was brought here in this
case.
Mr. Alexander: That's all.
RE-CROSS EXA~IINATION.
By Mr. Connor:
Q. l\fr.. Beavers' place is covered with that kind of stone?
That is what you tell the jury?
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A. I said it is, in a manner, covered up with it. It is all
over his place, around his house, back of his barn, in the.
woods. His fence rows are piled up around his
pag~ 337 ~ house with it. I have even seen it under his front
yard fence.
(Witness excused.)
Whereupon

CLARENCE FIELDS,
a witness p~eviou.sly called on behalf of the defendant, was
recalled and testified further as follows :
RE-DIRECT EXAIVIINATION.
By Mr. Alexander:
Q. 1\ir. Fields, you have testified formerly in this case~
A. Yes, sir, I "\\ras here yesterday.
Q. J\tlr. Fields, examine these stones, please, and state
whether you have seen them before~
A. Yes, sir.
Q. Wliere did you see them Y
A. I saw those three on Mr. Beavers '-I saw those in the
land there.
Q. Where did you see these three Y
A. On Mr. Beavers.
Q. When did you see them?
A. Yesterday morning.
Q. Did you get them?
A. Yes, sir, I helped.
Q. Where did you get them?
A. I got them from Mr. Beavers' barn, right in the woods
there.
Q. You brought them down here?
A. Yes, sir.
Q. Are you familiar with the stone around Bluemont?
.A. Yes, sir.
Q. Is there any stone of that character in Bluemont, that
you know of?
A. Some thereon Mr.-back of ~Ir. lVlarshall's place.
Q. How far is that from Mr. Pflaster's garage?
page 338 ~ A. I would say two hundred yards, probably
further.
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.Q. Have you been there around the show grounds, where
·
the show was?
A. I never noticed any there.
Q. Is there any stone like that in the road up there at
Pflaster 's garage 7
A. Never noticed any.
CROSS EXAMINATION.

By Mr. Connor:
Q. You took the pains to go around on Mr. Beavers' farm
to get these stones 1
A. No, sir; I didn't go over his farm.
Q. Where did you gof
A. Went to the barn.
Q. Will you take these stones and show the jury the difference between the color of these three stones and the color
of this one here~ Do it, will you Y
A. All right.
Q. Do these three look like that one there-res ipso loquitor-these are not the same kind of stone as that, are they?
A. They are rock, ain't they?
Q. Oh, yes, they are all stones, but they are not the same
color, are they; not the same color, not the same formation
either, are they? When you were looking around Mr. Beavers's place after stones, why didu 't you find one like that Y
A. ~Iaybe we didn't have as long a times as the rest of
them.
Q. Maybe you didn't and maybe you couldn't find them.
That is the reason, isn't it f
RE-DIRECT EXAMINATION.
By 1\ti~. Alexander:
Q. Mr. Fields, that yellow stone there is what kind of a

stone?
. A. That is what they call a white rock.
Q. Is that flint stone ~
page 339 ~ . A. Yes, sir.
Q. What is the other f
A. Looks like it to me.
Q. Flint, too.
A. Yes, sir. That is white rock, I call them.
Mr. Alexander: That's all.
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RE-CROSS EXAMINATION.

. By Mr. Connor::
Q. White rock? All coons Io()k alike to- you, Mr. Fields t
A.. They all go by the name coon, only some is blacker than
others.
Q. Exactly. Why didn't you :find a stone like that?
The Court: You have asked that question ..
By Mr_ Connor :.
Q. Exactly. You didn't see any stone like that around Mr.
Beavers' or his place this· morning, did you t
A... I didn't go to Beavers' this morning..
Q. Yesterday, wbel! you were there..
A. I was. there yesterday morning..
Q. Wh(}l paid you to gg there t
A. Didn't nobody.
Q. Who asked you to go 1.
A.. Mr. Pflaster asked me to go..
Q. And he asked you to find a stone like that, didn't he !
A.. He didn't ask me to find a stone.
Q. What did he ask you to do ~
A. He asked me to· find some white rock, like that ..
Q. White rockY
A. Yes.
Q. Didn't he ask you to find a stone Iil{e that·, if you
eouidr
A. I didn't find any like that.
Q. Exactly ·SO'. You didn't find any. But you
page ·340 ~ went to Iook f'or· one Iike that, dicin 't you Y
.A. No.
·
Q. What did you ga ti1ere for r
A. I went there to find a wnite roci{.
Q. Didn't you go there to :find one like this· one f
A. Cott1d' you carry that stone in your eye aiT the way to
Mr. Beavers' and oackY
Q. Certainly I conld·.
A. I do11bt it if you could.
Q. You saw this stone here yesterday, didn rt you?
A. Yes, sir.
Q. And didn't Mr. Pflaster ask you to go on Mr. Beavers'
farm and see if you couldn't find a stone like that. Didn't
heY
A. Yes, sir.
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Q. Exactly so ; and you didn't find any like it, did you Y
A. No, sir. We didn't find any like it.

Mr. Connor: No. That's all.
(Witness excused.)
Whereupon
. CLIFTON SIMPSON,
was called as a witness on behalf of the Commonwealth,
and having been first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Connor:
Q. 1\tir. Simpson, what is your name¥
A. Cliff.
Q. Where do you live?
A. I live near Bluemont.
Q. How far from Bluemont?
A. About three miles from Bluemont, I guess.
Q. In which direction¥
A. South.
Q. In what district is ~luemont ~
page 341 ~ A. Bluemont is inQ. What is your voting precinct?
A. I vote at Unison.
Q. Were you in the town of Bluemont on the 4th day 01
August, when they had the primary election up there~
A. Yes, sir.
Q. Did you see any trouble there or difficulty between Berkley Beavers and George Pflaster that day?
A. Yes, sir.
Q. In the first place, I might ask you how long you have
known George Pflaster and Berkley Beavers? ·
A. All my life.
Q. All of you-r born and raised in the same neighborhood?
A. Yes, sir.
·
Q. Did you see any trouble there that day? .
A. Yes, sir.
Q. Will you tell the gentlemen of the jury how that trouble
began)
" A. I kind of think it was my fault. Mr. Pflaster and Mr.
Cochran had asked me to ask Burk Beavers about some whiskey. that he gave me two dtinks of -whiskey and voted me for
Byrd~
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Mr. Alexander: What is this rebuttingY
The ·Court: I don't know myself what it is rebutting. It
looks like part of the case in chief for the Commonwealth.
l\Jir. Connor: I will ask this witness by whom he was summonsed in this case. I will ask the Clerk to read the list there
·
and see by whom he was summonsed.
The Witness: I got a summons, but I never paid no attention to it.
Mr. Alexander: That doesn't have anything to do with
whether it is rebuttal or not.
Mr. Connor: Exactly so. I was expecting the defendant
to put this witness on the stand. I never .summonsed him.
The Commonwealth never summonsed this witpage 342 ~ ness, and I expect to show how the trouble started.
l\Jlr. Pfla.ster testified on the witness· stand who
this trouble started and I am going to rebut the statement
made by ~Ir. Pflaster.
The Court : Go ahead, sir.
Mr. Connor: May I ask the clerk of the cllurt this question:
did the Commonwealth issue a subpoena for Mr. Simpson~
The Clerk: No.
Mr. Alexander: We object to that on the ground that the
Clerk of the Court had not been s'vorn as a witness in this
case, and note an exception.
The Court: The court will permit you to examine him in
regard to the statement made by the defendant.
Mr. ..Alexander : Exception.
Mr. Commonwealth: Coun.sel for the defense maked the
statement that the Clerk was not sworn .. I ask that he be
sworn.
The Court: Why make a point of it.
By Mr. Connor:
Q. }.{r. Simpson, Mr. George Pflaster has made the statement in this Court that the say that this trouble began up
there was that you asked Berkley Beavers if be had said that
he 4ad bought your vote that morning f~r two drinks of
whi.skey, and thereupon Mr. Beavers called him a damn liar
and struck )1im right at the same time.
A. Oh, no.
Q. Is that true or not true f
A. Well, that isn't true.
Q. Well, just tell the jury ho'v it did happen.
A. I didn't ask Mr. Beavers anything about itMr. Alexander: That isn't the question.
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The Court: Ans,ver the question. Mr. Simpson. Just tell .
what did happen1 what was .said and what happened.
The Witness: I was standing on the sidewalk right in
front of the postoffic·e and I called to 1\IIr. Beavers and said,
"Mr. Beavers, did you make any remark to anypage 343} body about giving me two drinks of whiskey and
I voted for J3urd"? He said, No, sir, I never
said that", and then Mr. Pflaster ran out at him and hit
at him, hit at him two or three times, but the blows didn't
land. That is about all I know about it. I wasn't there that
night and I don't know anything about it.
Q. Did Mr. Beavers at that time call Mr. Pflaster a damn
liar?
_
A. No, sir.
Q. Did Mr. Pflaster call Mr. Beavers a liar 7
A. Yes.
Q. Didn't he call him a damn liar 7
. A. He said, ''you are a damn liar'', and started hitting.
Q. Right at once~
A. Yes, I didn't want to ask him anything about this, because I kniew it wasn't so.
Q. Why did you ask it.
A. Mr. Pfla.ster and Mr. Cochran insisted that I should.
~Ir. Alexander: That isn't in rebuttal of anything.
1\Ir. Connor: Oh, yes, it is. George Pflaster stated that
Cliff Simpson insisted on going down, invited him to go
down where Berkley Beavers· was.
The Court: The Oourt overrules the objection.
· Mr. Alexander: Exception.

Bv 1\{r. Connor:
Q. T~ll this jury how this thing started and how you came
to ask Mr. Beavers that.
A. l\{r. Beavers told me he wouldn't let anybody talk that
;way al1out him if he was in my place; he would go and ask
him. I said, "Well, nobody don't believe that no how".
Q. Did he insist on you going?
A. Yes, insisted on me asking, so did Mr. Cochran.
Q. Who was it sntek the first blow there that day t
A. Mr. Pflaster.
page 344 } Q. That was the beginning of the trouble.
A. Yes, sit. I suppose it was about three
.
o'clock in the evening, or four.
Q. In the afternoon Y
w
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A. Yes, sir, and then I went on away. I didn't want to see
it and I didn't want anything to do with it. I thought maybe
there might be a right smart of trouble there and I went
.away.
CROSS EXAMINATION.
By Mr. Alexander:
Q~ Now, Mr. Simpson, didn't you tell this jury not two
minutes ago that Pflaster didn't strike him t
A .. Well, the blows didn't land, bnt he was hitting at him..
Q. I know, bnt you said he struck the first blow.
A. Well, he was hitting at him, but I don't think the blows
landed.
Q. Beavers didn't hit him at all?
A. ~1r. Beavers hit him with a little rock, somewhere in
the neck.
Q. When did he do that?
A. Right after they left the tree. They were scarppin_g
under this tree. Or, at least, Mr. Pflaster was trying to hit
him under this tree, but the blows didn't land. He was
just bitting at him. 1t1r. didn't hit Mr. Beavers at the tree.
And then Mr. Beavers got a little bit of rock, about the size
of a guinea egg; and after they separated them he hit Mr.
Pflaster along the neck with it.
o
Q. As a matter of fact, clidn 't he strike him with the rock
the first thing ~
A. Oh, no; no, ·sir,
Q. Weren't you drunk np there tight ay that timeT
A. No, indeed.
.
Q. And didn't you go and ask Mr. Pflaster to come with
you to Beavers and didn't he tell you, "Go on away, Cliff.
You're drunk. I don't want to be bothered with
page 345 } you T
A. He never said anything of the kind.
Q. And wasn't Aleck Lunsford right there?
A. l\1r. Pflaster never said anything like that to me, sir~
I talked to George all day, at different times, you know,
around his place of business, and up at the barber shop and I showed ·him some halters I had. I was getting ready to.
show some horses at the Horse Show.
. ·
Q. You had been drinking that day, hadn't you 1
A. No, indeed.
Q. Hadn't had a drink Y
A. No.
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Q. Hadn't had a single drink that
A. No.

2i1

day~

RE-DIRECT EXAMINATION.
Q. What about the

halters~

The Court: He said he had" seen the defendant several
times that day and he went on to recall he had shonw him some
halters. But that is unimportant. He stated the fact that
he had seem him.
(Witness excused.)
Whereupon
J. W. ~IcCARTY,
a witness previously called on behalf of the Commonwealth,
was thereupon recalled and te~tified further as follows:

RE-DIRECT EXA1\1INATION.
By ~Ir. Connor:
.
Q. 1\{r. ~IcCarty, this short has been exhibited here in evidence by George Pflaster. He stated that it was the short
he wore that day and it was torn. Will you tell the jury
whether or not you know how that short was torn?
A. Yes, sir.
Q. Just tell the jury how is was torn. .
A. When 1\{r. Beavers and Mr. Pflaster was in
page 346 ~ that little fig·ht that day, that evening, they got
them separated. I was sitting up on Mr. Iden's
store porch. There was a bunch of men in between the two,
nobody trying to hurt either one of them. George,-1\!Ir.
Pflaster, excuse me-was rearing to get at Mr. Beavers and
Mr. John T. Hummer and 1\Ir.. Ray Fiedls seemed to be the
only two that was taking hold of ~Ir. Pflaster, and they would
get hold of him, holding of his shirt and he would snatch
loose. So they finally kind of quieted down. Mr. Beavers
ran up on this side of the postoffice. He was standing there
there on the side·walk or sitting back against it, I can't recall
which~ That was .when, I would sayd, Mr. Pflaster started to
him.
Q. How is thatf
A. That was when Mr. Pflaster started to him, when he
was sitting there. Some of them ran in between them and
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said, ''Don't gp in there, George. Let him alone". Mr. Lunsford reached up and grabbed him and said "Come on away
from there, George. Let the fellow alone". Mr. Pflaster
snatched loose again and they was the only two fellows that
, I saw have hold of the shirt, in any wayt to tear it, but neither
of them was trying to hurt him. Two of them was his own
witnesses, that had hold of the shirt.
Q. Mr. McCarty, did you go down to Mr. Bea~rs' place
this morning or yesterday 1
A. No, sir.
Q. Were you around about the garage of the Pflaster
building this morning?
A. I came up the road right by there.
Q. Did you look around there to see whether or not there
were any stomes similar to this there ~
A. Yes, sir; there are plenty of them all around Bluemont
and in Bluemont.
Q. Did you see any flint stone around about that garage?
A. Yes, sir. They are in Bluemont and all around. Anybody can see they any time they go there.
page 347

~

Mr . .Alexander: No questions.

(Witness excused.)
Whereupon

JOHN TO. HUMMER,
a witness previously called on behalf of the Commonwealth,
was recalled in rebuttal, and testified further as follows:
R,E-DIRECT

EXA~IINATION.

By Mr. Connor:
Q. Mr. Hummer, George Pflaster made the statement on
the witness stand here that around about eight o'clock Berkley Beavers was down around !den's store making threats
to do him bodily harm and that you abd little John Humm~r
were present'
Mr. Alexander: Now, if your Honor please, there was no
~
such testimony.
l\ir. Connor:.What was the testimony?
Mr. Alexander: It is unfortubate that you cannot remember what it was.
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(The testimony of. the defendant was thereupon read, out
<>f the presence of the witness and jury.)
By Mr. Connor:
Q; I believe you stated you lived in and around Bluemont
all your life 7
A. Pretty much.
Q. Were you around Bluemont this morning?
A. Yes, sir.
Q. Will you tell the jury whether or not you saw any flint
stones around there like that stone f
A. Yes, plenty of flint stones around there.
Q. Anything like that stone~
A. Oh, it looked like it; yes, sir, .same color.
Q. Did you make it a point to look around there this morn•
. ing?
A. I did?
Q. Who instructed you to look around there
page 348 ~ or anything like that Y
A. Nobody.
Q. Did I instruct. you to look around there?
A. No, sir ; no body did.
RE-CROSS EXAMINATION.
Bv Mr. Alexander :
"'Q. Whereabouts in Bluemont did you see these stones?
A. Well, going. in and coming out ; going in to the town and
coming out, along. the roads, any plac.e I looked in Bluemont
and saw rocks I could see flint rocks mixed in with the other
rocks ; plenty of them. · You could load a .wagon load in a
litf.f! time.
Q.· How close to the garage did you see them'
A. To the garage? As close-almost as close as right up
to the door I could .see flint rock. Rocks was lying at the
garage and I could see flint mix.ed with it. This is rocks most
any place you look in Bluemont.
Q. Ho'v close to the garage l asked you !
A. That is what I was getting at. There is an alfalfa
patch there that I clidn 't notice any rock on. I think they
have been pretty closely picked up, but I am satisfied you can
go anywhere along the dge, along the road and find flint
rocks.
Q. Whereabours alongside the road, what road~
...£\.. The turnpike leading to Bluemont.
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·r

Q. Is the turnpike made out flint rockY
A. I didn't -say so,. ~ither. I said the sides of the road and
in the fields, the. side of the road all along.
Q. Did you see any stone around that garage like that!
A. There .may be flint stones used in the _wall-I didn't
notice.
Q. A mo.n
the ground wouldn't dig one out of the all,
would heY
A. Oh,. no. I wouldn't think he would do that.

on

page 349 ~

RE-DIRECT EXAMINATION.

By Mr. Conno~:
.
.
Q. ~Ir. Hummer, ~Ir. Pflaster has testified that this is the
shirt that he wore there that day and that in the s~rimmage
or fight up there in the afternoon, around about four-between four and iive o 'Clpck--that he got his short town. Can
you tell thL~ jury how he got that short town~
A. Yes, sir. I think certainly I had hold of him when he
tore his shirt. I know I did. I said, ''George, I didn't mean
to tear your. shirt. You are doing this yourself. I don't
want to tear your clothes''. I was trying to get him away
from Mr. Beavers. ·
Q. Trying to get him away from Mr. Beavers'
.
A. Yes, sir. I had no intention but to do that.
-· Q. What 'vas he doing¥
A. He was rearing and snatching around there, trying to
get back to Berkley Beavers.
· Q. You were trying to get him away!
A. Trying to het him away, exactly so.
Q. You know the shirt was torn t
A. I know there was a shirt torn, I don't know whether
that was the shirt· or not.
R.E-CROSS EXAMINATION.
Q. Didn't you testify when you were on the stand the other
day that you n~ver had your hands on Mr. Pflasterf
A. No, sir. I didn't testify that. I testified I had my
hands on him and was leading J1im away when Mr. Cochran said what he did.
Q. Is that w·hen he tore bis ~l)irt f
A. That is along about the time, but further down in the
road. Not where Mr. Cochran was. When he first was taken
off Mr. Beavers, right shortly after when I got there.
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Q. And you deny you testified before this jury
page 350 ~ that you never touched him 7
A. Yes, sir. I do deny that. I said I did,
and I did do it.

..

(Witness excused.)
Whereupon
JOSEPH ALDER,
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:

Q. Alder, where do you live7
A. Bluemont.
Q. How long have you lived in Bluemont?
A. Well, Bluemont and Snickersville together forty-seven
years, slightly close to it.
_
Q. Will _you tell this jury whether or not you have hlfi any
occasion to notice whether there are any flint stones in and
a around Bluemont of the character of that stoneY
.
A. Well, I think you would find some of that character
there, though I haven't had occasion to notice. But there is
flint around Bluemont, that neighborhood and I judge you
can pick up some of that character?
Q. Ho-w: long have you known Berkley Beavers?
A. Since I have been old enough to remember anybody at
all, probably thirty-seven or eight years.·
Q. Do you know his general reputation in that community
for peace and good order~
Mr. Alexander: I object.
The Court: State the grounds of your objection.
Mr. Alexanfer: His reputation has not ben attached here,
for peace and good order.
Tlie Court: Sustain the objection.
By Mr. Connor:
Q. Do you know his reputation· for truth and veracity¥
:M·r. Alexander~ Same objection.
The Court : Overruled.
Mr. Alexander: Exception. His· reputation has never
be em attacked.
The Court: Our courts have held that where the credidipage 351
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'bility of a witness is attacked in any way, either by contradic- ·
tory evidence or otherwise it is permissible to put in proofs
as to the general character and reputation of the witness as
to truth and veracity. The court understand that to be the
law in Virginia.
The Witness: Excellent.

By lVIr. Connor :
Q. You do know his reputation for truth and veraeity, and
you say it is excellent?
A. Excellent.

CROSS EXAMINATION.

o

Bt Mr. Hall:
Q. Mr. Alder, you said you had no particular ·occasion to
examine around the garage there with respect to whether
or ·not there were Hint stones there?
A ..J haven't had any particulat occasion to do :so.
.
Q.l:1Qu don't mean to tell this jury definitely that there
are flint stones around tlrat garage?
· A. No, sir, but I saw flint stones in the vicinity.
·Q. Mr. Alder, I believe you are the man that threw a two
pound werght ·at Mr. Pflaster, are you not¥
A. I •coct'ainly did.
·

The Court: The ·cQurt will :strike the last ·question and ·an·swer 'ou.t. Y:ou ·may ask if his :feelings a·re fTiendly 'Or unfriendlt.
By ~Ir. Hall:
Q. Mr. Alder, are your feelings towards 1\tir. Pflaster
friendy or unfriendly?
A. No friends:hip whatever on my part.
page 352 ~

(Witness excused.)

Whereupon

.JACK TINSMAN,
was called as a witness on behalf of the Commonwealth, and
having been fir.st 'dwly ..sworn, testified as follows:
DIRECT EXAMINATION.·
By. Mr. Connor:
'Q. Nir. 'Tinsman, where do you live~
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.A. A mile and a half down the pike from Bluemont.
Q. How far do you live from this man, Berkley Beavers 1
A. Quarter of a mile, I reckon.
Q. How long have you known him?
A. Several years, I can't say how many.
Q. As many as twenty yewrs, have you or longer!
A. Oh, yes.
·
Q. Do you kno'v his general reputation in that community
for truth and veracity?
A. Pretty good, I think; nevoer heard nothing against him;
always been all right with me.
Q. And his reputation for truth and veraci~y is· good 7
A. So far as I know.

CROSS EXAMINATION.
By Mr. Alexander.:
Q. Mr. Tinsman, -a man's reputation is what people in the
community generally say about him. You never heard this
man's reputation diseussed, did you 7
A. Whose~
Q. Berkley Beavers''.
A. If you lived by him you can pretty nearly hear. about
him.
Q. Did you ever hear -anybedy say wh-ether he is a truthful man or not?
Q. Did you. ever hear anybody say ·wMther he
page 353 } is a truthf'ltl 'man or not?
1\.. I never heard anybody say he wasn)t. •
Q. You n<?ver heard anybody say 'he w-a:s, eiif:herY
A. Yes.
Q. Who?
A. A heap of people. He is ·a g-ood fell0w in the neighborhood.
Q. I am asking you as to his reputation. Reputation is
what people say about ·a man.
A. I n-eveT heard ·a man down bim.
Q. You are asked his reputation for truth and -veracity?
1\.. I may not hear it all, but what I heard has ;been .good
so far.
.
.
Q. What w11s the ·occaslon ·of your having heard ·anything
said about him~
A. What was?
Q. Yes.
A. Well, I don't know there was any. I never heard anybody say anything against him.

~-------

284

---

----~----------

Supreme Court of Appeals of Virginia.

Q. You never heard anybody say anything either wayf
A. Xes, I hear people brag on his being a good, accomodating fellow.
Q. That is not wh.at you were asked¥
A. Well, I never heard anybody say he w-as considered a
liar in the country. I never heard that about him.
.Q. Nobody asked you that.

· Mr. Connor: He was asked that. I asked him that.
Mr. Alexander: No, you didn't. You asked what his reputation was.
The Witness: Well, according to that, pretty good.
By Mr.· Alexander:
Q. At the same time, you never hea:rd it discussed, have
youY
A. I can't say anything against him~
page· 354 ~ Q. -Are you any relation to Mr. BeaversY
A. No, sir.
Q.: Any relation to John T. Hummer¥
A. No, sir.
Q. No connection to John T. Hummer.
A. No, sir.
Q. Aren't you connected by marriage ~
A. No, .sir. He married a Beavers.
Q. I said Hummer.
A. Hummer¥
Q. Yes.
A. No.
Q. John T. Hummer¥
A. No, sir.

RE.DIRECT EXA1\1INATION.
By Mr. Connor:
Q. What is your occupation, Mr. Tinsman Y
A. Farm a little, sometimes work as a carpenter.
Q. Are you a tenant farmer~
A. Tenantt
Q. Yes.
A. No, sir. I bought the place where I live.
Q. You own your own farm, don't you 1
A. I do.

(Witness excused.)
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Whereupon

THOMPSON,
was called as a witness on behalf of the Commonwealth, and
having been first duly sworn, testified as follows:
DIRECT

EXA~IINATION.

Q. Where do you live ~
A. Near Bluemont.
Q. How long have you lived in that neighborpage 355 ~ hood Y
. A. Pretty much all my life.·
Q. Do you know Berkley Beavers Y
A. Yes, sir.
Q. How long have you known him Y
A. Well, as long ~s I have known anybody much, in that
neighborhood.
Q. Ever since he has been a boy~
1
A. Ye.s.
Q. Do you know his reputation in the community for
truth and veracity Y
A. I think so.
Q. What it. is; tell the jury.
A. It is good. He stands as well as any man in the country
I think.

(Witness excused.)
Whereupon

FR.ANK ARTHUR (OSBURN),
was called as a witness on behalf of the Commonwealth, and
having been fir.st duly sworn, testified as follows :
DIRECT EXAMINATION.
Q. Mr. Arthur, where do you live?
A. Bluemont.
Q. How long have you lived there~
A. All my life.
Q. Born and raised there?
A. Yes, sir.
Q. How long have you known Berkley Beavers?
A. All my life.
Q. What is your position now, what is your occupation?
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A. I am a clerk at the People's Bank.
Q. Do you know the reputation of ~Ir. Berkley Beavers in
your community for truth and veracity¥
A. I consider it good. I never heard it quespage 356 J tioned at all.
(Witness excused.)
Whereupon

WILLIAM BERKLEY BEAVERS,
a witness previously called on behalf of the Commonwealth,
resumed the stand and testified further as follows :
RE-DIR.ECT EXAMINATION.
By Mr. Connor:
Q. Mr. Beavers, a man by the name of Manuel has stated
here on th,~ witness stand that on the night of August 4th, over
there on the show groundYr. Alexander: I object to that, if Your Honor please.
The wit~e.ss had already testified to that. On his cross examination I asked that very question.
The Court : I don't know what the question is. I haven't
gotten to it yet.
Mr. Connor: I haven't asked him yet.
The Court: I would like to hear the ques~ion before n1ling
on ir.
By 1vir. Connor:

··Q. It is my recollection that a man by the name of Manuel
stated on the witness stand here that at the show ground
that night you were standing outside of the tent and he came
i.n com-tact with you and you asked him -if be didn't want a
drink of whiskey and took him up to your car and have him a
drink of whi.skey and you had a half gallon jar of 'vhiskey.
:hfr. Alexander: I asked Mr. Beavers that very question.
The Court : I understand he would have the right, under
the rule, after the witness has testified, to rebut him.
Mr. Alexander: He has already had that opportunity.
The Court: He had not been confronted with the witness
nor had the opportunity to examine the witness. The Court
overruled the objection. The witness ·will answer the question.
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The Witness: I didn. 't see Mr. Manuel at the
page 357 } show at all that night, and so far as giving him a
drink of whiskey, I had none to give him.
By Mr. Connor:
· Q. Did you have a half gallon jar of corn liquir in your
car that night Y
A. No, sir.
Q. Did you give lVIr. Manuel a drink of whiskey any time
that day~
A. No, sir.
.
Q. Another witness by the name of 1\iercerl\fr. Alexander: Same exception, your Honor.
By Mr. Connor:
Q. Testified he met you at the sho'v and you have him a
drink of whiskey .
.A. I don't remember even seeing Mr. Mercer or Mr. Manuel, either one, at the show.
Q. Will you state to the jury whether or not either one of
then was given a drink of liquor by you that nightY
A. No, sir. I didn't gee them. I know I didj't because I
didn't see them and I didn't save any liquor to give them.
Q. Will you state whether or not you saw any flint stones
similar to these in the village of Bluemont this morningY
A. Yes, sir, I did, plenty of them, and it is a different flintQ. Did these flint stones come off your place Y
A. That is what I have been told. I couldn't swear to it,
but I have got flint on my place.
·
Q. Is is like this stone, or this one 7
A. I can't tell you. There are different colors of Hints.
They may be flints like this there on the place or there may
not be, I can't s'vear that this stone come off the place.
Q. I know you can't swear, but a witness has testified that
he got these ~tones off you place f
A. But I ca.1n swear there are flint stones in
page 358 } Bluemont similar to that color.
R.E-CROSS EXAMINATION.
By J\IIr. Alexander :
Q. J\IIr. Beavers, where has this stone been slnce the 4th
of Augustf

A. That
Q. Yes.

stone~

r---
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A. It.:has been in my possession.
Q. Whereaboyrs in your possession t
A. Locked up at the house.
(Witness excused.)
Whereupon
.ALEXANDER LUNSFORD,
a witness previously called gn behalf of. the defendant, was

thereupon recalled, and testified further as follows :
RE-DIRECT EXAMINATION.
By Mr. Alexander:
Q. · Do you know ~Ir. Simpson t
A .. Yes, sir.
Q.. Did you see him in Bluemont on the rlh of AugustT
A. Yes, .sir.
Qr What was his condition Y
A. Drunk.
Q. How dru~i
A. Well, he was drunk enought to be silly, staggering and
meddlesome and annoysome.
Q·. Did Mr. Pflaster tell him in your presence to go on
away, he was too drunk to talk tot
A~

Yes, sir.

Mr. Connor: What is that rebutting.
Mr. Alexander: Mr. Simpson. I asked him that question
and he denied it.
page 359 ~

(Witness excused.)

Whereupon
.
!£ILLARD PATTERSON,
a witness previously called on behalf of the defendant, was
recalled and testified further as follows:
RE-DIRECT EXAMINATION.

By Mr. Alexander:
Q. Mr. Pattersom, you testified on yesterday!

._,.
\

\

\
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A. Yes, sir.
.
\\
Q. Did you see Mr. Clifton Simpson in the town of Blue·\
mont on August 4th i
\·
A. I did.
\
Q. Election day?
\
A. Yes, sir.
Q. I will ask you to state to the jury what was his condition "rith respect to sobriety Y
A. I saw Mr. Simpson two or three times. He came into my
place and bought a bottle of beer; and in my estimation he
wa.s very drunk.
Q. Was he drunk every time you saw him during the day'
A. Yes, sir.
RE-.CR.OSS EXAMINATION.
By Mr. Connor:
Q. Is that the only thing he bought in your store that day?
A. No, that is not the only thing he bought.
Q. What~
A. No, sir.
Q. You won't tell this jury what else he .bought there t
A. I will, sir.
Q. Go ahead and tell them Y
·A. He bought two boxes of candy, two pounds boxes of.
candy.
Q. He didn't buy any liqour there, of course~
.1~. Not from me, sir, he didn'tpage 360 ~ Q. Not from you Y
A. He, or no one else.

(Witness excused.)
Mr. Alexander : This is our case, your Honor, and I desire
at this time to move that the Commonwealth counsel be required to elect upon which count he seeks conviction.
The Court : The Court will overrule the motion and will
instruct the jury what they may do in this case.
Mr. Alexander: Save the exception, if your Honor please.
I, George Latham Fletcher, Judge of the Circuit Court for
Loudoun County, Virginia, do hereby certify that the foregoing is a sta"tement of the oral testimony and all of the
oral testimony, presented in the trial of the issues in the case
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of Commonwealth of Virginia versus George E. Pflaster, upon
an indictment for a felony.
Fiven under my hand this 28th day of July, 1926.
GEO. LATHAlVI FLETCHER, Judge.
INSTRUCTIONS.
The Court instructs the jury that the indictment in the case
of two counts each one of which charges a separate
and distinct crime aga~nst the criminal law of the Commonwealth.
con~ists

-..,

The first count in the indictment covers or embraces three
several different degrees or grades of offence, to-wit:
1st. Malicious 'vounding or malicious bodily injury, caused
by the defendant, George E. Pflaster, to William Berkley
Beavers with the intent either to maim,. or to disfigure or to
disable, or to kill him, the said Beavers-which offence is a
felony, punishable by confinement in the penitentiary by a
term of not less than one nor more then ten years.
page 361 ~

2nd. Unlawful wounding or unlawful bodily injury, caused by the said defendant, George E.
Pflaster, to William Berkley Beav~rs with the intent either
to maim, or to disfigure, or to disable, or to kill him, the said
.Beavers-which offence is likewise a felony, punishable in
the discretion of the jury by confinement in the penitentiary
for a term of not less than one year or by not more than
five years, or by a fine of not less than five dollars nor more
than five hundred dollars, or by imprisonment in the county
fail not exceeding twelve months-that is, either by fine
or imprisonment in jail or by both a fine and imprisonment in
jail, within the limits above stated.
3rd. Unlawful assault which is a misdemeanor which is
in the discretion of the jury either by a fine of
not less than five dollars nor more then five hundred dollars
or by confinement in the county jail not exceeding twelve
·months, or by both fine and imprisonment in the county jail,
within the limit stated.
pu~1ishable

The Court further instructs the jury that the second counf
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in the indictment likewise covers· or embraces three, several
.
different degrees or grades of offence, to-wit:
1st. Malicious shooting of William Berkley Beavers by the
·defendant, George E. Pflaster, 'vith the intent either to mann,
or disfigure, or to disable, or to kill him, the said Beaverswhich offence is a felony which is punishable by confinement
in the penitentiary. for a term of not less than one nor more
than ten years.
2nd. Unlawful shooting by the defendant, George E. Pflaster, of the said William Berkley Beavers with the intent
either to maim, or to disfigure or to disable, or to kill him,
the .said Beavers.
3rd. Unlawful assault, punishable as state in instructions
No.1 above.
No. 3. And the Court further instructs the jury that they,
the jury; may find the defendant guilty upon each one or both
of the count of the indictment of any one of the several grades
of the offence therein charged if in their judgpage 3.62 ~ ment the evidence and the law warrant, ·but they
can impose the penalty for one offence only, as
set out in other instructions.
No. 4. The Court further instructs the jury that in order
to convict the defendant of the highest grade of offence,
charged in the first count of the indictment, to-wit: the offence of malicious 'vounding or malicious bodily injury with
a stone-the burden~ is on the Commonwealth to prove from
the evidence beyond a reasonable doubt four things, to-wit:
1st. That, on the night of August the 4th, 1925, in Loudoun
County, the said William Berkley Beavers was wounded or
did receive bodily injury. 2nd. That the said defendant,
George E. Plaster, did some act which caused the wound or
the bodily injury to the said Beavers.
3rd. That the said Plaster not only did some act which
caused the wound or bodily injury to the said Beavers but
that he did such act wilfully and maliciously.
4th. That he not only did the act which caused the wound
or bodily injury wilfully a.nd maliciously but that he did it
. (the act) with the intent either to mab1;, or disfigure, or to
disable, or to kill him, the said Beavers, the. Court telling

c-------
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the jury that proof beyond a reasonable doubt of any one
of the said four intents, standing along or together with any
.one or more of said intents will constitute the highest grade
of the offence, charged in the first count of the indictment,
poupled with proof beyond a reasonable doubt of the other
three facts or propositions above set forth.
5th. The Court further instructs the jury that in order to
convict the defendant of the highest grade of the offence, towit: the offence of malicious shooting with the intent set out
in t:he ~econd count of the indictment, the burden is upon the
Commonwealth· to prove from the evidence beyond a reasonable doubt that the defendant, George E. Plaster, maliciously
shot William Berkley Beavers with the intent either to maim,
or disfigure, or disable or to kill him, the said
page ·363 r·Beavers, the Court telling the jury that proof
beyond a reasonable doubt of any one· of said intents, standing alone by itself or together with another one
or more thereof, coupled with the proof beyond a reasonable .
doubt that he fired the shot maliciously will constitute the
highest grade of the offence charged in the second count of
the indictment ..
No. 6. The Court further instructs the jury, that if they,
the jury, believe beyond a reasonable doubt that the said
Plaster struck the said Beavers with a stone and wounded or
caused bodily injury to him, said Beavers, as charged in the
.first count of the indictment, then in order to determine
whether the defendant Plaster would be guilty of malicious
.wounding or malicious bodily injury with the intent set out
in the indictment or would be guilty of unlawful wounding
or unla,vful bodily injury with the intent set out in the indictment, they, the jury, must consider whether he, the defendant, Plaster, would have been guilty of murder or manslaughter liad he killed Beavers instead of only wounding or
causing him bodily injury. If he, Plaster, had killed Beavers
instead of only wounding or causing him bodily injury and
the killing would have been murder, then he, the defendant
will be guilty of malicious wounding or malicious bodily injury with the intent set out in. the indictment; but, if he,
Plaster, would have been guilty of manslaughter, either voluntary or involuntary, had he killed Beavers, then he is
,guilty of. unlawful w·ouuding or unlawful bodily injury with
the intent set out in the indictment.
·
No. 7. The Court instructs the jury that murder is the un-
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lawful killing of one human being by another being with
malice aforethought. Manslaughter is either voluntary manslaughter or involuntary manslaughter. Voluntary manslaughter is where one person kills another person in mutual
combat in a heat of passion engendered by some reasonable
provacation. Involuntary manslaughter is where one person kills another person in the commission of an .unlawful .
act or in the commission. of a lawful act by unlawful means.
page 364 ~

No. 8. The Court further instructs the jury
that malice is a bad or evil condition of the heart
and mind and is divided into two kinds, to-wit:
(1) Express. malice or actual malice or malice in fact and
(2) implied malice or malice in law. Express malice ·or malice
in fact is actual hatred, ill-will, bad or ill-feeling on the part
of one person towards another person. A desire on the
part of one person to do bodily injury to another person is
malice. And express or actual malice is usually proven by
previous difficulty between the parties or previous grudge,
by threats to do bodily injury and by preparations to do
bodily harm. Implied malice or malice in law is the nalice or
bad condition of the heart and mind which the law infers
or implies from the cruel, wicked or evil nature of the act.

.
I'l
.
-

No. 9. The Court further instructs the jury that where on
person without sufflcient provocation wilfully does any act
which he knows will probably result in the death or serious
bodily hurt or harm to another person such act is a malicious
act and, if they, the jury, believe beyond a reasonable doubt
from the evidence in the case that the defendant, Plaster,
without sufficient provocation wilfully struck the said Beavers with a stone and wounded or caused him bodily injury
'vith a stone, as. c.hargecl in the first cottnty of the indictm. ent,
with any one or more of the intents therein set out, then they,
the jury, should find' the said defendant guilty of the highes.t
grade of offence clJarged in the said first count of the indictment. ·
/

lOth. The Court further instructs the jury, that, if they,
the jury, believe beyond a reasonable doubt from the evidence
that the defendant Plaster wilfully shot the said Beavers
'\ith a shot gutn. without sufficient provocation with- any one
or more of the ii1tents set out in the secobd count o.f the indictment, than they, the juty, should find him guilty of mali-
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cious shooting with the intent set out in the second county
of the indictment.
page 365 ~

11th. The Court further instructs the jury that
a man is presume~ to intend that which he does.

· 12th. The Court instructs the jury ti1at a wound is a contused injury-a breaking or tearing .of the outer covering of
the body-a breaking, cutting or tearing of the skin or covering of the head is a wound.
13. The Court instructs the jury that, if they, the jury,
believe beyond a reasonable doubt that the defendant Plaster shot William Berkley Beavers and he, the defendant, invokes the law of self defense to excuse or justify such shooting
of Beavers, the burde1n is on the defendant to satisfy the
jury by the evidence that the rime he .fired the shots that
struck Beavers be honestly believed from all the surrounding circumstances as they appeared to him, that his own
person or the person of another was in imminent danger
of death or serious bodily harm and that the shooting was
l].ecessary to prevent such death or bodily harm, but the defendant had borne that burden if upon a consideration of
all of the facts and circumstances appearing in evidence there
·is a reasonable doubt that defendant acted in the reasonable apprehension of such imminent danger of death or serious
bodily harm.
14. The Court further instructs the jury that although
they may believe that the defendant Plaster and William
Berkley Beavers had a fight late in the afternoon of August 4th, in which fight they may believe that Beavers was
the aggressor; yet such previous difficulty would afford no
provocation for an assault made by Plaster on Beavers on
the night of August the 4th about ten o'clock-if the jury
~elieve beyond a reasonable doubt an .assault was made by
the defendant on said Beavers.
15. The Court further instructs the jury that no wol!ds ·
howsoever insulting or apporbious and no previous threats
to do bodily harm can excuse or justify an assault and, although the jury may believe from the evidence
page 366 ~ that William Berkley Beavers did make threats
eal'ly in the uig·ht of .Lt\.ugust the 4th, 1925, to do
bodily harm to the defendant Plaster and just immediately
before Plaster made the assault upon him, Beavers-that is,

'--.
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if the jury believe from the evidence that Plaster did assault said Beavers-Beavers did address to said Plaster insnlting and opprobious words, neither such insulting words
nor such previous threats uttered or made by said Beavers
afforded the said Plaster any lawful provocation for a physical assault by the said defendant Plaster upon said Beavers.
The Court instructs the jury that the law presumes every
person charged with crime to be innocent until his guilt is
established by the Commonwealth beyond a reasonable doubt,
and this presumption of innocence goes with the defendant
throughout the entire case and applied at every stage there-:of until removed beyond all reasonable doubt by the evidence.
And the jury is further instructed that although they may
have believed when the Commonwealth closed its case that
the defendant was guilty beyond a reasonable doubt, yet, ift
after haviilg heard the evidence introduced on behalf of the
defendant, they have a reasonable doubt of his guilt upon
the whole case, or as to any fact essential to prove the charge
a,qsint .him as contained in the indictment, such doubt is dedsive and it is the duty of the jury to give the defendant the
benefit of such doubt and acquit him.
The Court instructs the jury that the defendant cannot be
convicted upon suspicion of guilt nor upon any probability of
g·uilt however strong, nor is it sufficient that it is more probable that he is guilty than they he is innocent; any doubt in the
minds of the jury as to the guilt of tbe accused must be resolved in his favor.
page 367

I

V

J

~

The Court instructs the jury that even though
they may believe from the evidence that Plaster
provoked the combat or brought on the difficulty with Beavers by an assault on the said Beavers, yet if they further believe that said assault was brought on without any felonious·
intent, intending, for instance, an ordinary battery,. the
wou11ding of the said Beavers will be unlawful wounding
with intent as charged in the indictment and not a malicious
wounding.

/L
I-f

Hash's Case, 88 Va. 172 (194).

The Court instructs the jury, as a part of the law of selfdefense that it is not essential to the right of self-defense

t../
~
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that the danger should in fact exist. Men, when threatened
with danger, must determine from appearance and the actual. state of things, surrounding them as to the necessity of
resorting to self-defense; and if to the defendgnt it reasonably appeared that the danger in fact existed, he had the
same right to defand against it, to the same extent and under the same rules, as if the danger had been in fact real, and
can not be held responsible criminally for a mistake as to
the extent of the danger where other and reasonable men
would have been alike mistaken. Parrish's Case, 81 Va. 1
(15).
.
The Court instructs the jury that even though they may
believe from the evidence that Plaster was not without fault
'
in bringing on the combat with Beavers, or provoked the
same, yet if they shall also believe that Plaster fairly declined the said contest by retreating as far as he could and
then 'vounded the said Beavers in self-defense, said shoot, ing as charged in the second count was excusable and he
should be found not guilty.

7

The Court instructs the jury that if they believe from the
evidence that the shooting of Beavers was done by Plaster,
and was done without malir,e and in the heat of
page 368 ~ sudden mutual combat, then the defendant, Plaster, can be fount guilty of no greater offense than
unlawful wounding with intent as charged in the second
aounty of said· indictment.

The Court instructs the jury that the burden does not test
upon the accused to establish to the satisfaction of the jury
that he fired the shots under a reasonable apprehension that
he· was in danger of death or of serious bodily harm at the
( hands of Beavers, but only to this extent that it is sufficient,
if, upon the whole case the jury entertain a reasonable doubt
as to whether he fired the shots or not, and if the jury entertain such doubt, they should find the defendant not guilty, as
charged in the second count of said indictment, provided they
believe the defendant 'vas not at fault in bringing on the
difficulty.
The Court instrmds tl1e jury that unless tbe jury believes
from the evidence beyond a reasonable doubt that the defendant, Plaster, caused Beavers bodily injury with a stone
\ as alleged in the first count of the indictment, they cannot

Q
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find defendant guilty of the charge alleged in said first
count.

II

The Court instructs the jury that even though they believe
from the evidence that Plaster brought on the difficulty with
Beavers by committing an assault upon the said Beavers,
yet, if, the jury shall further believe that said assault was
neither intended or calculated to maim, disfigure, disable
or kill the said Beavers and was returned by the said Beavers with violence beyond what was proportionate to the aggression, and if, wihtout time· for his passion to cool, the
said Plaster wounded the said Beavers with a dangerous
weapon, be can be found guilty of no greater offence than
unl~wful wounding with intent as charged.

I() ·

page 369 }

The Court instructs the jury that though they
mav believe from the evidence that Plaster
brought on the difficulty with Beavers, yet it they further
believe from the evidence, or if, upon the 'vhole evidence,
there is a reasonable doubt of the fact, that Plaster shot the
said Beavers under a reasonable apprehension that Beavers
· intended to kill Alec Lunsford, or do him serious bodily harm,
, and that there was immediate danger of such design being
carried into execution then they shall acquit the said Plaster
of the charge contained in the second count of the indictment, although such danger may have been unreal.
The Court instructs the jury that proof of former indictment and conviction of the defendant, or any other witness,
of a previous offense, or .offenses, is admitted in evidence
only as a bearing upon the credibility of said witness, or of
the defendant as a witness, going to the 'veight to be accorded as testimony only, and cannot be co~sidered by the
jury as evidence of his guilt of the charge contained in the
indictment.

JJ

{j,

The Court instructs fhe jury, that if they believe from
the evidence that Beavers had threatened to do the defendant / ~
'serious bodily harm or kill him and that the defendant be~
li0ved himself to be in reasonable danger of death or ·seri·Ous bodily harm at the hands of Beavers, then the defendant
had the right to arm himself for his defense whenever such
danger might have been apprehended.
The Court instructs the jury tlui.t if, upon the whole case, } , L
there is a reasonable doubt in their minds as to whether or "(
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not the defendant shot Beavers, or if he did, that said shooting was in self-defense, or under a reasonable apprehension
that the said Beavers intended to kill. Alec Lunsford or do
him seriou~ bodily garm, then they shall firtd the said Plaster not guilty under the second count of said indictment.
page 370 ~

The Court instructs the jury that they are the
sole judges of the credibility of witnesses and
have the right to disregard the testimony of . any witness
{/which does not commend itself as being worthy of belief,
/ ~ either by reason of bias, prejudice, interest of the witness,
if any, and his ability to give an accurate account of the
transaction by reason of the intoxication of the witness, if
any has been shown, his position with regard to the scene of
the. transaction or otherwise.
The Court instructs the jury that though they may believe
from the eyidence beyond a reasonable doubt that the defendant is guilty of both charges contained in the two counts
in the indictment, but one punishment can be imposed upon
the defendant for whatever grade of offense the jury may
believe him guilty.
The Oonrt instructs the jury, that there is but one transaction that is the subject of investigation in this trial and, although there are two counts in this indictment, yet the Court
tells the jury that these hYo counts are permitted to stand
in the indictment in order to meet the different phases of evidence that might be introduced on this trial and unless the
jury, after a consideration of all the evidence in the case
finds, beyond a reasonable doubt as defined in other instructions that the defendalft is guilty beyond all reasonable
doubt, of some offense covered in its entirety l1y one or the
other counts in the indictment, then they shall find the defendant not gnilty.
I, George Lathain Fletcher, Judge of the Circuit Court for
Loudoun County, Virginia, do hereby certify that the foregoing are the instructions and all of the instructions, with the
exception of the oral instruction set out in Bill of Exceptimis No. 1 giveni on behal£ of the Commonwealth and the De.
fendant, on the trial of the issues in the case of
page 371 ~ Commonwealth of Virginia versus . <;.teorge E.
Plaster, upon an indictment for a fel~ny.
Given under my hand this 28th day of July, 1926.
GEO. LATHAM FLETCHER, Judge.

Geotge E. Pflaster

\7.
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BILL OF EXCEPTIONS NO. L
Be it remembered that 011 the ttial of this case at the conclusion of the taking of the testimony therein~ the Court, of
its own motion, gave the jury the following oral instruction:
"And, now, gentlemen, one more instruction which I have
not written out. The Court tells the jury that the lane leading from the pike to the show ground on the night of August
4th, although it was owned privately, on that nigh~ was public property to the extent that the public were invited to use
it in going to and coming from the sho,v; and that Beavers
and others had a right to be there as a part of the public;
but the fact that the defendant honestly believed it to be
private property that night, and not of a public character,
may be considered as bearing upon the intent of the defendant in assaulting Beavers, if you believed that fact existed."
To the giving of which instruction the defendant objected,
which said objection the Court overruled, to which said action of the Court the defendant excepted; and tenders this his
Bill of Exc~ption No. 1 and prays that the same may be
signed, sealed and enrolled as a part of the recordt which is
arcordingly done this July 28th, 1926.
·
GEO. LATHAM FLETCHER, Judge.
page 372 } BILL OF EXCEPTIONS NO. 2.
Be it remembered that upon the trial of this case .the prosecuting 'vitness, William Berkley Beavers, upon his cross examination following his testimony in chief, was asked the
fo11owing questions by counsel for the· defendant and gave
the following answers thereto, to-wit:
Q. "Were you over there at the show ground that nightY"
A. ''Yes, sir.''
Q. ''You were there?''
A. "Yes, sir."
.
Q. "'At the show grounds ~''
A. ''Yes, sir.''
Q. "In your carY"
A. "Inside and. out both."
Q. "Weren't you sitting in the car?"
A. "I was waiting for Mr. Hummer to come back when I
was in the car.''

/(7
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Q. ''Do you remember seeing ~Ir. Manuel over there~''
A. ''No, I didn't see Mr. Manuel.''
Q. '' Didn '.t you give Mr. Manuel a drink 1''
A. ''No, sir, I didn't.''
Q. ''Do you remember seeing Charlie Mercer Y''
A. "No, sir."
·
Q. "Didn't you give Charlie Mercer a drink?"
A. "I might have seen him there."
· Q. ''Didn't you give him a drink Y''
,
A. ''No, I didn't give him any because I didn't have any.',.
Q. ''Didn't you have a half-galien of whiskey in your
car~"

A. ''No, sirree. ''

Q. ''Did you see Jess Tomlin over there Y''
A. "Yes, sir."
Q. "You gave him a drink, didn't you?"
A. "No-, sirree, because I did not have any, I
page 373 ~ tell you. ''
.And after the testimqny offered by the defendant had been
submitted to the jury, the said William Berkley Beavers was
recalled to the witness stand to testify in rebuttal and in
answer to the following questions propounded to him by the
attorney for the Commonwealth, gave the following answers,
to-wit:
·

Q. ''It is my recollection that a man by the name of Manuel .
stated on the \vitness stand here· that at the sho\v grounds
that night you were standing outside of the tent and he came
into contact with you, and you asked him if he did not want a
drink of whiskey, and you took him up to your car, and gave
him a drink of whiskey and you had a half-gallon jar of
whiskey?''
·
A. ''I did not see Mr. 1\ianuel at the show at all that night,
and so far as giving him a drink of whiskey, I had none to
give him.''
·
Q. "Another witness by the name of 1\iercer testified. that
he met you at the sho\V and you gave him a drink of whiskey?"
A. "I don't remember eYen seeing 1\fr. 1\.fercer or J\Ir. Manuel either one at the show."
To the propounding of both of which said questions the
defendant objected, but the Court overruled said objection and
periiLitted the said witness to answer said questions, to whieh
said action of the Court the defendant excepted and 4 cndBrs
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this his Bill of Exceptions No. 2 and prays that the same m
be signed, sealed and enrolled as a part of the record, whic
is accordingly done this July 28th, 1926.
GEO. LATHA}l FLETCHER. Jndge.
BILL OF EXCEPTIONS NO. 3.
Be it remembered, that on the trial of this case, at the con· ·.
elusion of the taking of the testimony therein the defendant
moved the Court to require the attorney for the coriunonwealth to elect upon which count of the indictment he would
ask for conviction, which motion of the defendpage 374 ~ ant, the Court overruled and thereupon, the defendant excepted and tenders this his bill of exception N'O. 3, and prays it may be signed, sealed and enrolled
as a part of the record, which is accordingly done this 28th
day of July, 1926.
GEO. LATHA~I FLETCitEH;
Judge of the Circuit Court for .
Loudoun County, Virginia.
BILL OF EXCEPTIONS NO. 4.
Be it remembered, that on the trial of this case J. J!. Th·>mpson, a member of the venire, upon his examination on his
voir dit·e, stated that he had heard _the case discusses, but not
by any person who purported to be a witness to the transaction; that as a result of said discussion he had naturally
formed some opinion, although he had not expressed it but
not such an opinion as would require evidence for its removal; that he realized at the time that what he heard was
only one side of the transaction; that he was conscious of
no bias or prejudice against the accused and could give him
a fair and impartial trial on the law and the evidence and be
guided solely by the evidence in reaching a conclusion upon
the quilt or innocence of the accused; that he 'vas not related
to any of the parties to the transaction and did not krno'v
either J. W. Hummer or J. T. Hummer, but in answer t0 a
question propounded by counsel for defendant as to whether
·or not the impression as to the guilt or innocence o:f the accused made on his mind by the discussion he had heard W;Juld
not require evidence for its removal, ·replied, ''Of course,
but everything you hear about anything makes souw impression on your mind, and I realized at the time I was listening
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to a one-sided statement and I have no fixed opinion on the
question of his :guilt or innocence.''
Whereupon the defendant objected to the acceptance of said
Thompson as a member of the jury for the trial
page 375 ~ of this case, which said objection the Court overruled and accepted the said Thompson as a mem.ber of the Jury, to which action of the Court the defendant
. excepted and tenders this his bill of exceptions No. 4 and
prays that the same may be signed, sealed and enrolled, as a
part of the record, which is accordingly done this 28th day
of July, 1926.
GEO. LATHA~ FLETCHER, Judge.
BILL OF EXCEPTIONS NO. 5.
Be it remembered, that on the trial of this case, the Com·
monwealth and· the defendant, to .sustain their several issues,
introduced various witnesses who testified as fully set forth
in the report of the evidence certified by the Honorable
George Latham Fletcher, Judge of the Circuit Court for
·Loudoun County, Virginia, who presided at this trial, and
which evidence 'vas presented to the jury, and after hearing
same and at the conclusion thereof, and .after receiving in~
structions, the Jury returneq a verdict in words as follows :
"We, the Jury, find George E. Plaster, defendant, guilty, as·
charged in the first and second counts of the indictment, of a
felony, namely, unlawful wounding of Wm. Berkley Beavers,
with intent to maim, or to disfigure, or to disable, or to kill,
him, the said Beavers.
The Jury places the punishment of the said George E.
Plaster at confinement in the penitentiary for a term of one
year.
H. L. LINDSEY, ·Foreman.''
Whereupon the said defendant moved the Court to set aside
said verdict as contrary to the law and the evidence, but the
Court overruled said motion of the said defendant and entered its judgment in accordance with said verdict, to which
ruling and action of the Court the defendant thereupon ex~
cepted and tenders this his bill of exceptions No.
page 376 ~ 5, and prays that the same may be signed, sealed
and enrolled as a part of the record, which is acordingly done, this 14 day of .July, l!J26.
GEO. LATHAM FLETCHER, Judge.
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BILL OF EXCEPTIONS NO. 6.
Be it remembered, that on the trial of this case before the
Jury, sworn at a term of court, to-wit: at the F·ebruary Term,
1926, the said defendant, by counsel, moved to quash the
i:Q.dictment in this case, because the said indictment charged
t~o · separate and distinct felonies, which said motion was
l;llade after the jury was sworn, but the Court overruled said
motion, to which the action of the Court the defendant excepted and tenders this his bill of exceptions No. 6 and prays
that the same may be signed, sealed and enrolled as a part
of the record, which is accordingly done this August 19th,

1926.

.

GEO. LATHAM FLETCHER, Judge.
BILL OF EXCEPTIONS NO. 7.
Be it remembered, that on the trial of this case, and at the
conclusion. of the taking of the testimony therein, there were
offered on behalf of the Commonwealth fifteen certain instructions, numbered one to fifteen, inClusive, and fully Ret
forth in the certificate of Geo. Latham Fletcher, Judge of the
Circuit Co'urt of Loudoun County, and made a part of the
record in tl1is case, to the granting of which .said several instructions the defendant objected, because .the same were involved, uncertain· arid contradictory and calculated to mislead and confuse the jury in its consideration of its verdict,but the Court overruled the said defendant's objection and
gave said instructions to the jury, to which action of the
Court the defendant objected and tenders this his Bill of Exceptions No. 7 and prays th~t the same may be
page 377 ~ signed, sealed and enrolled as a part of the record,
'vhich is accordingly done this August 19th, 1926.
GEO. LATHAM FLETCHER.
BILL OF EXCEPTIONS NO.-8.
Be it remembered, that on the trial of this case, at the
conclusion of the taking of the testimony therein, the following instruction was offered on behalf of the Commonwealth,
to-wit:
"The Court instructs the jury that the indictment in thi~
case consists of two counts each, one of which charges a sepa-
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rate and distinct crime against the criminal law of the Commonwealth.
The first count in the indictment covers or embraces three
several different degrees or ·grades of offence, to-wit:
1st. Malicious wounding or malicious bodily injury, caused
by the defendant, George E. Plaster, to William Berkley
Beavers with the intent either to maim, or to disfigure or to
disable, or to kill him, the said Beavers-w·hich offence is a
felony, punishable by confinement in the penitentiary by a
term of not less than one nor more than ten years.
2nd. Unlawful wounding or unlawful bodily injury, caused
by the defendant,· George E. Plaster, to William Berkley
Beavers with the intent either to maim, or to disfigure, ·or
to disable, or to kill him, the said Beavers-which offence is
likewise a felony, punishable in the discretion of the jury
by confinement in the penitentiary for a term of not less than
one year or by not more than five years, or by a fine of not
less than five dollars now more than five hundred dollars, or
by impiisonment in the county jail not exceeding twelve
months-that is, either by fine or imprisonment in jail or
by both a fine and imprisonment in jail~ within ihe limits
above stated.
page 378 ~

3rd. Unlawful assault which is a misdemeanor
which is punishable in the discretion of the jury
either by a fine of not less than five dollars nor more than five
hundred dollars or by confinement in the county jail not exceeding twelve months, or by both fine and imprisonment in
the county jail, within the limits stated.''

Which said instruction was objected to by t11e defendant
because it told the jury that the indictment charged two separate and distinct felonies, and then in this, and in Instruction.
No. 2 given on behalf of the ·Commmnvealth and set out in
the Bill of Exceptions No..... , instructed the jury as to the
law .governing each offence. But the Court overruled the said
objection of the said defendant and gave said instruction to
the jury, to ·which action of the Court the defendant excepted
and presents this his Bill of Exceptions N10 .. 8 and prays that
the same may be signed, sealed and enrolled as a part. of theo
record, which is accordingly done this August 19th, 1926.

GEO.

LATHA~I

FLETCHER,

Judg~.
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The Court certifies in connection with the foregoing exception as follows :
The specific ground of objection to ·the instruction as set
forth in the foregoing bill of exception was not made during
the course of the trial, but inasmuch as neither counsel nor
the Court were aware at the time of Rule 22 adopted by the
Supreme Court of Appeals of Va., I have therefore signed the
·
foregoing bill.
GEO. LATHAIVI FLETCHER, Judge.
BILL OF EXCEPTIONS NO. 9.
Be it remembered, that on the trial of this case, at the conclusion of the taking of the testimony therein, the following
instruction was offered on behalf of the Commonwealth, towit:
• ,
"No. 2. The Court further instructs the jury that the sec. ond count in the indictment likewise covers or
page 379 ~ embraces three several degrees or grades of offence, to-wit:
1st. 1\falicious shooting of William Berkley Beavers by the
· defendant, George E. Plaster, with the intent either to maim,
or to disfigure, or to disable, or to kill him, the said Beaverswhich offence is a felony which is punishable by confinement
in the penitentiary for a term of not less than one nor more
than ten years.
2nd. Unlawful shooting by the defendant, George E. Plaster, of the said William Berkley Beavers with the intent either .
to maim, or to disfigure, or to disable, or to kill him, the said
Beavers.
3rd. Unlawful assault punishable as stated in Instruction
No. 1 above.''
Which said instruction was objected to by the defendant
because it instructed the jury as to the law governing the
several degrees of offence charged in the second count of the
indictment after Instruction No. 1, given on behalf of the
Commonwealth and set out in Bill of Exceptions No ...... .
has told the jury that the indictment charged two separate
and distinct felonies. But the Court overruled the defend-
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ant's said objection and gave said instruction to the jury,
to which action of the Court the defendant excepted and tenders this his Bill of Exceptions No.9 and prays that the same
may be signed, sealed and enrolled as a part of the record,
which is accordingly done this August 19th, 1926.
GEO. LATHAl\f FLETCHER, Judge.

•

The Court certifies in connection with the foregoing instruction as follows:
The specific ground of objection to· the instruction as .set
forth in the foregoing bill of exception was not made during
the course of the trial, 1Jut inasmuch as neither counsel nor
this Court were a'vare at the time of Rule 22 as
page 380 ~ adopted by the Supreme Court of Appeals of Va.,
I have therefore signed the foregoing bill.
GEO.

LATHA~I

FLETCHER, Judge.

BILL OF EXCEPTIONS-NO. 10.
Be it remembered, that on the trial of this case, at the conclusion of the taking of the testimony therein, the following
instruction 'vas offered on behalf of the Commonwealth, towit:
"No. 3. The Court further instructs the jury that they,
the jury, may find the defendant quilty upon each one or both
of the counts of the indictment of any one of the several grades
of the offence therein charged if in their judgment the evidence and the law warrant, but they can impose the penalty
for one offence. only, as set out in the other instructions.''
Which said instruction was objected to by the defendant
because the Court therein told the jury they might convict
the defendant upon each one or both counts of the indictment.
B.ut the .Court overruled the defendant's said objection and
gave said instruction to the jury, to which action of tlie Court
the defendant excepted and tenders this, his Bill of" Exceptions No. 10 and prays that the same may be signed, sealed
and ·enrolled as a part of the record, which is accordingly done
. this August 19th, 1926.
GEO. LATif.A.M FLETCHER, Judge.

(J
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The Court certifies in connection with the foregoing exception as follows:
The specific ground of objection to the instruction as set
forth in the foregoing bill of exception was not made during
the course of the trial, but inasmuch as neither counsel nor
the Court were aware at the time of Rule 22 adopted by the
Supreme 'Court _of Appeals of Va., I have therefore signed
the foregoing bill.

GEO. LATHAM F'LETCHER., Judge.
page 381 } BILL OF EXCEPTIONS NO. 11.
Be it remembered, that on the trial of this case, and at the
conclusion of the taking of the testimony therein, the following instruction was offered on behalf of the Commonwealth, to-wit :
"Nlo. 4. The Court further instructs the jury that in order to convict the defendant of the highest grade of offence,
charged in the first count of the indictment, to-,vit: the offence of malicious wounding or malicious bodily injury with
a stone-the burden is on the Commonwealth to prove from
the evidence beyond a reasonable doubt !our things, to-wit:
1st. That, on the night of August 4, 1925, in Loudoun County,
the said William Berkley Beavers 'vas wounded or did receive bodily injury. 2nd. That the said defendant, George E.
Plaster, did some act which caused the w·ound or bodily injury to the said Beavers. 3rd. That the said Pflaster not
only did some act which caused the wound or bodily injury
to the said Beavers, but that he did such act wilfully and
maliciously. 4th. That he not only did the act which caused
the wound or bodily injury wilfully and maliciously but that
he did it (the act) with- the intent either to maim, or disfigure, or disable, or to kill the said Beavers, the Court telling the jury that proof beyond a reasonable doubt of any one
of the said four intents will constitute the highest grade of
the offence, charged in the first count of the indictment,
coupled with proof beyond a reasonable doubt of the other
three facts or propositions above set forth.''
Wl1ich said instruction was objected to by the defendant
because it instructs the jury, in effect, that it may convict the
defendant under the first count of the indictment, and in
other instruction given on behalf of the Commonwealth sets
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forth the punishment according to the grade of the offence,
and "this conflicts with other instructions on the
page 382 } subject of punishments; but the Court overruled
the defendant's said. objection and gave said instruction to the jury, to which action of the Court the defendant excepted and tenders this his Bill of Exceptions No.
11 and prays that the same may be,. signed, sealed and enrolled as a part of the record, which is accordingly done this
August 19th, 1926.
·
GEO. LATHAM FLETCIIER, Judge.
The Court certifies in connection with the foregoing exception as follows :
The specific ground of objection to the instruction as se.t
forth in the foregoing bill of exception was not made during
the ·course of the trial, but inasmuch as neither counsel or the
Court were aware at the time of Rule 22 adopted by the Supreme ·Court of Appeals of Virginia, I have therefore signed
the foregoing bill.
GEO. LATIIA!;I FLETCHER,

Judge~

BILLoOF EXCEPTIONS NO. 12.
Be it remembered, that on the trial of this case tl1e following instruction was offe'rrecl on behalf of the Commonwealth~
to·wit:
''No. 5. The Court further instructs the· jury that in order
to convict the defendant of the highest grade of offence, towit: the offence of malicious shooting with the intent set out
in the second count of the indictment, the burden is upon the
Commonwealth to prove from the evidence beyond a reasonable doubt that the defendant, George E. Pilaster maliciously
shot William Berkley Beavers 'vith the intent either to maim,
or disfigure, or disable, or to kill him, the said Beavers, the
Court telling the jury that proof beyond a reasonable doubt
of any one of said intents, standing alone by itself or together
with another one or more thereof, coupled with the proof beyond a reasonable doupt that he fired the shot maliciously
will constitute the highest grade· of the, offence
page 383 ~ charged in the second count of the indictment.''
Which said instruction was objected to by the defendant be-
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cause it instructs the jury in effect, that it may convict the
defendant under the second count of the indictment, and in
other instructions given on behalf of the Commonwealth sets
forth the punishment according to the grade of the offence,
and thus conflicts with other instructions upon the subject of
punishment; but the Court overruled the defendant's said
objection and gave said instruction to the jury, to which action of the ·Court the defendant excepted and tenders this his
Bill of Exceptions No. 12 and prays that the same may be
signed, sealed. and enrolled a.s a part of the record, which is
accordingly done this .August 19th, 1926.
GEO. LATIIAIV[ FLETCHER, Judge.
The Court certifies in connection with the foregoing exception as follows :
The specific ground of objection to the instruction as set
forth in the foregoing bill of exceptions 'vas not ma(le during
the course of the trial, but inasmuch as neither coun~el or
the C9urt were aware at the time of Rule 22 adopted by the
Supreme Coutt of Appeals of Va., I have therefore signed
the foregoing bill.
GEO.

LATHA~I

FLETCHER, Judge.

BILL OF EXCEPTION NO. 13.
Be it remembered, tha.t on the trial of this case the following instruction was offcrred on behalf o£ the ~Commonwealth,
to-wit:
"No. 6. The Court further instructs the jury that, if they.
the jury, believe beyond a reasonable doubt that the said
Pfiaster struck the said Beavers with a stone and wounded or
caused bodily injury to him, said Beavers, as charged in the
first count of the indictment, then in order to depage 384 ~ termine whether the said Pflaster would be guilty
of malicious wounding or malicious bodily injury
with the intent as set out in the indictment or would be guilty·
of unlawful wounding or unlawful bodily injury with the intent set out in the indictment, they, the Jury, must consider
whether he, the said Pflaster would have been guilty of murder or manslaughter had he killed Beavers instead of only
wounding or causing him bodily injury. If he, Pflaster, had
killed Beavers instea,d of only wounding or causing him
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bodily injury and the killing would have been murder, then
he, the defendant, will be guilty of malicious wounding or malicious bodily injury with the intent set out in the indictment;
but, if he, Pfiaster, would have been guilty of manslaughter,
either voluntary or involuntary, had he killed Beavers, then
he is guilty of unlawful wounding or unlawful bodily injury
with the intent set out in the indietment. ''
Which said instruction 'vas objected to by the defendant
becaus · ell the 'u1· r
.ey.may-COJJ..rict the defendant
if they believe nm guilty
ond a re
le doubt without
requiring that sa.
er .n
llt of the defendant be
based upon the evidence m the case, and because the said
instruction sets forth that If the'wounding of Beavers had
resulted in his death and such death had been,.-murder the
defendant would be guilty of maliCious ~ing or malicious bodily injury with the intent setoiir~the indictment,
hereas no such intent results from ~licious wounding; but the Court overruled the defendant's said objection
and gave said instruction to the jury, to which said action of
the Court the defendant excepted and tenders this his Bill
. of Exception No. 13 and prays that the same may he signed,
sealed and enrolled as a part of the record, which is accordingly done this August 19th, 1926.
GEO. LATHAM: FLETCHER, Judge.
page 385

~

The Court certifies in connection with the foregoing exception as follows :

The specific ground of objection to the instruction as set
forth in the foregoing bill of exception was not made during
the course of the trial, but inasmuch as neither counsel nor
the Court were aware at the time of the Rule 22 adopted by
the Supreme Court of Appeals of Va., I have therefore signed
the foregoing bill.
GEO. LATHAfii FLETCHER, Judge.
BILL OF EXCEPTIONS NO. 14.
Be it remembered, that on the trial of this case, and at the
conclusion of the taking of the testimony therein, the following instruction was offered on behalf of the Cominon-·
wealth, to-,vit:

George E. Pflaster· v·. Commonwealth.
"No.8. The Court instructs the jury that malice is a bad
or evil condition of the heart and mind and is divided into
two kinds, to-wit: (1) Express malice or actual malice or
malice in fact, and (2) implied malice or malice in law. Express malice or malice in fact is actual hatred, ill will, bad
or ill feeling on the part of one person towards another person. A desire on the part of one person to do bodily injury
to another person is malice. And express or actual malice is
usually proven by previous difficulty between the parties or
previous grudge, by threats to do bodily injury and by preparations to do bodily harm. Implied malice or malice in law
is the malice or bad condition of the heart and mind which
the law infers or implies from the cruel, wicked or evil nature of the act.''
Which said instruction was objected to by the defendant
because it is not true that a desire on the part of one person
to do bodily injury to another person always constitutes
malice, or that express malice is usually proven by previous
difficulty or grudge between the parties, or by previous
threats or by preparation to do bodily harm; but
page 386 } the court overruled the defendant's said objection
and gave said instruction to the jury, to which
action of the Court the defendant excepted and tenders this
his Bill of Exceptions No. 14 and prays that the same may
be signed, sealed and enrolled as a part of the record, which
is accordingly done this A.ugust 19th, 1926.

GEO. LATHAM }!..,LETCHER, Judge.
The Court certifies in connection with the foregoing exception as follows.:
·
·
The specific ground of objection to the instruction as set
forth in the foregoing bill of exc.eptions was not made during
the course of the trial, but inasmuch as neither counsel or
the Court were aware at the time of R.ule 22 adopted by the
Supreme ~Court of Appeals of Va., I have therefore signed
the foregoing bill.

GEO. LATHAM FLETCHER, Judge.
BILL OF .EXCEPTIONS' NO. 15.
Be it remembered, that on the trial of this case and at the
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conclusion of the taking of the testimony therein, the following instruction was offered on behalf of the Commonweahh,
to-wit:
''No. 8. The Court instructs the jury that were one person without sufficient provocation wilfully does any act which
he knows will probably result in the death or serious bodily
harm or hurt to another person, such act is a malicious act,
and, if they, the jury, believe beyond a reasonable doubt from
the evidence in the case that the defendant Pilaster without
sufficient provocation wilfully struck the said Beavers with
a stone and wounded or caused him bodily injury with a
stone, as charged in the firnt count of the indictment, with
any one or more of the intents therein set out, then, they,.
the jury,. should find the said defendant guilty of the highest
grade of offence charged in the said first count of the indictment.''
page 387 ~

Which said instruction. was objected to by the
defendant because it enables the jury to find the
defendant guilty under the first count of the indictment, and
because it is not true that every wilful act which a person
knows will probably result in bodily injury to another person is. a malicious act; but the Court overruled the defendant's said objection and gave said instruction to the jury to
which said action of the Court the defendant excepted and
tenders this his Bill of :hlxceptions No. 15 and prays that the
same may be signed, sealed and enrolled as a part of the
record, which is accordingly done this August 19th, 1926.

GEO. LATHAM FLETCfiER, Judge.
The Court certifies in connection with the foregoing exception as follows:
The specific ground of objection to the instruction as set
forth in the foregoing bill of exceptions was not made during
the course of the trial but inasmuch as neither counsel or
the Court were aware at the time of Rule 22 adopted by the
Supreme Court of Appeals of ·va., I have therefore signed
the foregoing bill.
·

GEO. LATIIA.M FLETCHER, Judge.
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B.ILL OF EXCEPTIONS NO. 16.
Be it remembered, that on the trial of this case, and at the
conclusion of the taking of the testimony therein, .the foJ..:.
lowing instruction was offerred on behalf of the Commonwealth, to-wit:
"No. 10. The Court instructs the jury, that, if they, the
jury, believe beyond a reasonable doubt from the evidence
that the defendant Pflaster wilfully shot the said Beavers
with a shot gun without sufficient provocation with any one
or more of the intents set out in the second count of the indictment, then they, the jury, should find him guilty of malicious shooting with the intent set out in the second count
of the indictment."
page 388 ~ Which said instruction was objected to by the
,
defendant because it .fails to set forth that the
said shot must have been fired maliciously; but the Court
overruled the said objection of the defendant and gave said
instruction to the jury, to which action o.f the Court the defendant excepted and tenders this his Bill of Exceptions No.
16, and prays that the same may be signed, sealed and enrolled as a part of the record, which is accordingly done this
August 19th, 1926.
GEO. LATHAM FLETCHER, Judge.
The Court certifies in connection with the foregoing exception as follows:
The specific ground of objection to the instruction 'as set
forth in the foregoing bill of exceptions 'vas not made during
the course of the trial, but inasmuch as neither counsel or the
Court 'vere aware at the time of Rule 22 adopted by the
Supreme Court of Appeals of Virginia, I have therefore
signed the foregoing bill.
GEO.

LATHA~I

FLETCHER, Judge.

~-----------------

314

~upreme

Court of .A ppcals of Virginia ..

BILL OF EXCEPTIONS NO. 17.
Be it remembered, that on the trial of this case, and at the
conclusion of the taking of the testimony therein, the following instruction was offerrecl on behalf of the Commonwealth,
to-wit: ·
·
''No. 13. The Court instructs the jury that if they believe
beyond a reasonable doubt that the defendant Pflaster shot
William Berkley Beavers and he, the defendant, invokes the
law of self-defense to excuse. or justify such shooting of
Beaver~, the burden is on the defendant to satisfy the jury by
the evidence that at the time he fired the shot that struck
Beavers he honestly believed from all of the surrounding circumstances as they appeared to him, that his own person or
the person of another was in imminent danger of death or
serious bodily harm and that the shooting was necessary to
prevent such death or bodily harm, but the depage 389 ~ fendant has borne that burden if upon a consideration of all of the facts and circumstances appearing in evidence there is a reasonable doubt that the defendant acted in the reasonable apprehension of such death
or serious bodily harm.''
To w·hich said instruction the defendant objected because
it fails to say that the belief of the jury in the guilt of the
accused must be based upon the evidence, and because it places
upon the defendant the burden of proving self-defense; but
the Court overruled the defendant's said objection and gave
said instruction to the jury, to which said action of the Court
the defendant excepted and tender this his bill of exceptions
No. 17 and prays that the same may be signed, sealed and enrolled as ·a. part of the record, such is accordingly done this
August 19th, 1926.
GEO. LATHAM FLETCHER, Judge.
The Court certifies in connection with the foregoing exception as follows :
The specific ground of objection to the instruction as set
forth in the foregoing bill of exceptions was not made during
the course of the trial, hut inasmuch as neither counsel or the
Court were aware at the time of Rule 22 adopted by the
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Supreme Court of Appeals of Va., I have therefore signed
the foregoing bill.
GEO. LATHAM FLETCHER, Judge.
NOTICE NO. 1.
To Cecil Connor, Commonwealth's Attorney for Loudoun
County, Virginia:
You are hereby notified that on Wednesday, July 28th,
1926, at the Clerk's Office in Warrenton, Virginia, at 2 P.M.
the undersigned will tender to the Honorable George Latham
Fletcher, Judge of the Circuit Court for Loudoun County,
Virginia, for his signature, certain bills of exception in the
case of Commonwealth of Virginia vs. George E. Pfiaster.

,

page 390

~

Given under our hand this lOth day of July,
1926.
GEO. E. PFLASTER.
By W. C. HALL and
J. R. H. ALEXANDER,
His Attorneys.

I hereby accept service of the foregoing notice.
CECIL CONNOR,
Commonwealth's Attorney for
Loudoun County, Va.
NOTICE NO. 2.
To the Honorable Cecil Connor, Commonwealth's Attorney
for Loudoun County, Virginia:
You are hereby notified that on the 30th day of July, 1926,
we will apply to the Honorable B. W. Franklin, Clerk of the
Circuit Court for Loudoun County, Virginia, for a transcript
of the record in the case of C'ommonwealth of Virginia vs.
George E. Pflaster upon an indictment for a felony for the
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purpose of presenting the same to the Supreme Court of Appeals of Virginia for application for writ of error.
.
Given under our hands this lOth day of July, 1926.
GEO. E. PFLASTER.
By W. C. HALL &
J. R. H. ALEXANDER,
His Attorneys.
I hereby accept service of

th~

foregoing notice.

. GECIL CONNOR,
Commonwealth's Attorney for
Loudoun County, Virginia.
A true transcript of the record.
B. W. FRANKLIN,
Clerk of Circuit Court for Loudoun
County, Virginia.
A Copy-Teste:
H. STEWART JONES, C. C..
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