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W. D. DUKE, AND OTHERS,
Plaintiffs,
v.

GEORGE LUCK,
Defendant.
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FROM THE LAW AND EQUITY COURT OF THE CITY OF RICHMOND.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the ' printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements."
The foregoing is printed in small pica type for the infor
mation of counsel.
H. STEWART JONES, Clerk. i,
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IN THE

Supreme Court of Appeals of Virginia ·
AT RICHMOND.

\V. D. DUKE, W. E. CARTER AND W. S. PAGE, PARTNERS, CARRYING ON BUSINESS UNDER THE FIRM
NAME AND STYLE OF "DUKE, CARTER & PAGE,"
AND JOHN T. WILSON COMPANY, INCORPORATED,
Plaintiffs,

v.
GEORGE LUCK, D·efendant.

PETITION FOR WRIT OF ERROR.

To the Honorable Judges of the Supre1ne
Virginia:

Co~trt

of Appeals of

W. D. Duke, W. E. Carter and W. S. Page, partners,
carrying on business under the firm name and style of
''Duke, Carter & Page'', and hereinafter called you1~ petitioners, respectfully represent that they are aggrieved by
a final judgment rendered against them in the Law and
Equity Court of the City of Richmond, on the 1st day of
A.pril, 1927, ·for nineteen hundred ($1,900.00) dollars, with
interest thereon from the 3rd day of February, 1927, until
paid, in a certain action at law lately depending in said court,
wherein George Luck was plaintiff and your petitioners and
John T. Wilson Company, Incorporated, 'vere defendants.
A transcript of the record in said action at law is filed
herewith, and your petitioners respectfully ask that said
judgment may be revie,ved and reversed.
John T. Wilson Company, Incorporated, was the general
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contractor for the erection of the State Office Building, in
Capitol Square, Richmond, Va., and performed all the carpenter work thereon, and Duke, Carter & Page 'vere subcontractors for the brick and tile work on said building,
and the Otis Elevator Company was sub-contractor for the
installation of elevators. There were about forty other subcontractors working more or less simultaneously in the build~ng.

On October 3rd, 1923, George Luck, the plaintiff aud an
employee of the Otis Elevator Company, was erecting or
assembling an elevator car at the bottom of one of the elevator shafts in said building, and, while so employed, his
right thigh was fractured by something which fell through
the elevator shaft. The plaintiff, in his declaration, alleged
that the John T. Wilson Company, Incorporated, and your
petitioners ''carelessly and negligently so conducted their
work as to permit a piece of tiling to fall do'vn the elevator
shaft upon the plaintiff".
To support this- contention, the plaintiff, on being questioned by his attorney, testified as follows:
''Q. Do you know who threw that thing down thereY
A. No, sir, I don't know.''
"Q. All you know is you were hit by a piece of tllingf
A. I was hit with something." (Rec., page 27.)
Simon Keilhacker, a witness for plaintiff, testified on direct
examination as follows:
'' Q. Please look at the jury and tell them where you were
sitting and where he was sitting at the time of the acci- ·
dent and what you 'vere doing?
A. Well, we was starting to put up the elevator rar. I
was sitting on the inside of the shaft and Luck was sitting
on the other side and we was working about one hour that
morning and something dropped do'vn there and hit 1\fr.
I.Juck and broke his leg and some pieces hit me a little bit
but didn't hurt me very much.
Q. A piece struck you at the same time it struck him?
A. Yes, sir.
Q. When you looked at the pieces on the ground what was
it?
A. It was some pieces of cement or tile.
Q. TileY
A. Yes, sir.
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By the Court.:
Q. Do you mean paving tile~
A. What they use for buildings for walls inside.'' (Rec.,
pages 34 and 35.)
On cross examination Keilhacker, on being asked: "Do
you know of your own knowledge who threw that tile down
the eleva tor shaft? " Answered, "No". (Rec., 'page 39.)
After the introduction of the foregoing evidence, the plaintiff rested his case.
The most careful examination of the evidence thus far
introduced fails to disclose even the semblance of an act of
negligence on the part of either parties defendant. Thereupon the defendant, John T. Wilson Company, Incorporated,
after all of the evidence of the plaintiff had been put in
evidence, moved the Court to strike out all the .evidence introduced in the case with reference to John T. Wilson Company, Incorporated, on the ground that no evidence was
introduced on which a judgment against John T. Wilson
Company, Incorporated, could be based.
Immediately after said motion had been made, your petitioners moved the Court to strike out all the evidence as
regards the ·defendant, Duke, Carter & Page, on the ground
that the plaintiff had not shown that Duke, Carter & Page·
were working on the building on that day; second, that the
Plaintiff had not shown that he was struck by a tile; thirdly,
that the plaintiff had not shown by whom he was struck.
The Court at this time overruled said motions and both
defendants duly excepted. (Rec., page 51.) The action of
the Court in overruling said motion is your petitioners' first
assignment of error.
The- evidence introduced by the defendants showed that
there were employees of about thirty other sub-contractors
employed on the said building on the day the accident occurred. (Rec., page 31.) Any one of these employees could
have thrown the object into the shaft. The eyidence of
Charles Mitchell, foreman for your petitioners, and his evidence is absolutely uncontradicted, shows that none of the
employees of Duke, Carter & Page were working on the elevator shaft that day (Rec., page 52), that the nearest point
any of said employees were to the said shaft was twelve to
fifteen feet, and they were scaffold men carrying boards
on the stairway; all others were working in the outer rooms
of the building. (Rec., page 52.) That all tiles were care-
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fully piled in proper locations. There is absolutely no evidence that any tiles were improperly stacked or piled.
W. C. Anderson, a rebuttal witness on behalf of the plah;ttiff, and also an investigator on behalf of the Insurance
Company with which the plaintiff was insured by the Otis
Elevator Company under the Virginia Workmen's Compensation Act, testified as follows:

''Q. Do you know Mr. C. G. Mitchell, foreman of brick-layers employed by Duke, Carter & PageY
A. I talked to Mr. Mitchell.
Q. Did you talk with him after the accident in this caseY
A. Yes, sir.
·
Q. Did he or not tell you he had discharged three men
after the accident Y
A. He said he did.
Q. Did he tell you whether they were colored men 1
A. They were.
Q. Did he tell you he discharged them because he thought
they wer~ responsible for this accident 1
A. No, sir.
Q. What did he tell you Y
A. I went down to talk to :Nir. Mitchell to secure the names
of witnesses and he told me he didn't keep names of witnesses except by their last names, didn't have any addresses, and he said three of the men working there at that
time had been discharged by him and he couldn't tell me
where they could be located. lie said one of the men he
tho¥ght responsible for the tile falling was one of those dis.
charged.'' (Rec., pages 64 and 65.)
- '' Q. And he thought one of them ·was responsible for the
falling of the tile was the reason he dis-charged him t
A. That is what Mr. 1viitchell told me. No, that wasn't why
he discharged him. He thought he was responsible for the
falling of the tile and he discharged him, but he didn't say
he discharged him for that." (Rec., page 66.)
Mitchell denied that he made even these statements. (Rec.,
page 67.)
The foregoing fairly sets forth all the material evidence
in the case. After all of said evidence had been introduced
The John T. Wilson Company, Incorporated, renewed its
motion to strike out all evidence in reference to said de-
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fendant, and the Court sustained this motion on the ground
of misjoinder of parties. 'Your petitioners renewed their
motion made when the plaintiff rested his case, but the Court
again overruled your petitioners' n1otion.
The case was then submitted to tl1e jury, who brought
in a verdict for the plaintiff, and assessed his damages at
nineteen hundred dollars. Thereupon your petitioners
moved the Court tq set ~aside the said verdict as being contrary to the law and the evidence, and that said evidence
'vas not sufficient to support the said verdict, and the Court
overruled said motion, and your petitioners duly exc()pted
(Rec., page 71), and this action of the Court, in overruling
said motion, is your petitioners' second assignment of error.

FIRST

ASSIGN~IENT

OF ERROR.

The plaintiff's declaration contains only one count, the
material allegation in which is that the John T. '\Vilson Company, Incorporated, and your petitioners "carelessly and
negligently so conducted their work as to permit a piece of
tiling to fall dow~n the elevator shaft upon the plaintiff".
When the plaintiff rested his case there was no affirmative evidence in the record that it was a tile that struck l1im.
There was no evidence in this or any part of the record that
the rna terials used by your }Jetitiouers were carelessly or·
negligently piled anywhere in tl1e building. There was no
evidence of any negligent act on the part of your petitioners,
or their employees, that might have caused the injury.· ~rhere
is· no evidence in any part of the record that any of your
petitioners' employees were working around the shaft that
day. The. plaintiff's ·witness testified that he knew dozens
and dozens of other men were working in that building on
that particular day. (Rec., page 41.) It i8 til us obvious
that. the plaintiff, at the time he rested his ease, had ]n·o-..;ed
no neg·ligent aet whatsoeYer on the part of your petitioners,
and they respectfully contend that their motion to strike out
tlw evidence concerning them should liaYe been sustained.
Portsmouth Street Railway Co. v. Peede, 102

·va.

662.

In this case the plaintiff alleged that a deferti,~e fPnder
on the defendant's street car caused the injury, and introduced 'a City Ordinance go-..:erning- ear fenders, hut. no evidence as to the fender on the particular car heing defertiYe.
The trial court sustained the motion to strike out the ordi-
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dance. Whittle, J., in delivering the opinion of the Court,
said:
''At the trial, after the evidence had closed, the defendant
moved the court to strike out an ordinance of the citv of
Portsmouth 'vith respect to car fenders on the ground "that
there was no evidence tending to show a failure of duty on
the part of the defendant in that regard, which motion the
court sustained. Whereupon the defendant submitted a further motion, that the jury be instructed to disregard the
second count of the declaration, as there was no evidence
to support it, which motion the court overruled. Sustaining
the second motion 'vas a corollary to granting the first,
and the court erred in overruling it.''
Wolf v. Downey and .Antericarn Tract Society, 164 N. Y.
30, 58 N. E. 31, 51 L. R. A. 241.

The facts in this case are practically identical with those
in the present case, and, therefore, the opinion is quoted in
full.
O'Brien, J., in delivering the .opinion of the Court, said:
"The plaintiff's action for damages resulting from personal injuries was dismissed at the trial, but the court below on appeal reversed this judgment as to all the defendants
other than the tract society, and these defendants have appealed· to this court from the judgment of reversal. The
facts established at the trial, upon which the complaint was
dismissed, briefly stated, were these: On the 25th day of
March, 1895, a large structural steel building, twenty-three
stories in height, was in progress of construction by the
American Tract Society near the corner of Nassau an<.l
Spruce streets, in the city of New York. The society owned
the building, and had contracted for its erection with various
contractors, who agreed to do each a special part of the
work. It was shown that there 'vere nineteen independent
contractors, employing about 250 men in all. These contracts were made directly with the tract society, and bound
the contractor in each case to do some particular part of the
work; and in most, if not all of them, the contractor was bound to use due cure, and to indemnify the owner of the
building against any loss resulting from injuries to others
in the progress of the work. The proof tended to show
that on the day named the plaintiff was in the service of
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one of the contractors for furnishing the steam :fitting for
the building, and was sent there with a load of pipe upon
a truck. The truck was stopped on the Spruce street side
of the building, which is a narrow street. While the plain- .
tiff was on the truck, attending to his duties, and without any·
negligence on his part, a brick fell from the· building, which
had then reached the ninth story, and struck him upon the
head, inflicting a very serious injury. There were then in
the building, it seems, not only masons and carpenters engaged in th<il work, but steam fitters and plumbers putting
in pipes in recesses in the walls, elevator men, electric light
people, and various workers doing work around the builQing. There was no proof whatever to show from what part
of the building the lJrick came, or who dropped it or set it
in motion. There was no proof to identify the person in
or about the building as the immediate author of the wrong.
Of all the numeorus persons engaged in or about the work,
the jury could not have imputed the accident to any one of
them more than another. In this state of the proof, the trial
judge dismissed the complaint. The· learned appellate division sustained the trial judge so far as affected the tract
society, the owner of the building; but since it appeared that
the defendant Downey had charge of the carpenter work, .
and the defendants, the two W ebers, had charge of the mason ·
'vork, and that neither of them had shown conclusively that
the brick was not set in motion by the act of some of their
workmen, it 'vas held. that there was a case for the jury to
find that some one of them, or all of them together, were
chargeable with negligence, and so responsible to the plaintiff for the injury.
.
''WA a.s.rree with the court below that this is a case where
the maxim, Res ipsa loqu,itur, applies.. There is a presumption that the plaintiff's injury was the result of negligence. 1Jfulle111 v. St. John, 57 N. Y. 567, 15 Am. Rep. 530:
Hogan v.IJ!lanhattan R. Co., 149 N.Y. 23, 43 N. E. 403; Kear'llley v. London, B. & 8. Coast R. Co., L. R. 5, Q. B. 411; Volkmar v. :Aianhatt011~ R. Co., 134 N. Y. 418, 31 N. E. 870. But
that presumption did not complete the proof 'vhich it was incumbent upon the plaintiff to make before the case could
be submitted to the jury. In a case like this, where the
building in process of construction is in charge of numerous
contractors and their worlrmen, each independent of the other,
and none of them subject to the control or direction of the
other, some proof must be given to enable the jury to poi.nt
out or identity the author of the wrong. There is no principle that I am a'vare of that would make all of the contrac-
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tors or all the workmen engaged in erecting this building
liable i1~ solido. And yet there is just as much reason fo:r
that as there is for holding two of these contractors for no
other reason than that ·one of them had charge of the carpenter work and the other of the mason work. Tbe plaintiff, we must assume, suffered injury from the negligence of
some one; but I am not aware of any ground, in reason or
law, for imputing the 'vrong to the two contractors who are
defendants, or for selecting them from all the others as responsible to the plaintiff, unless they can conclusively show
that they are not. "Then there is no proof 'vhere the brick
came from, except that it came from the building, and nothing
to identify the person who set it in motion, it cannot be said
that the plaintiff has made out a case for the jury. The
presumption does not go far enough, since the party charge-·
able with the ac.t from 'vhich the injury resulted has not
been identified, but that important fact is left entirely to
conjecture. There is no principle of law that will permit the
plaintiff to proceed upon the theory that anyone in any way
connected with the work, or any one or more of them that he
chooses to select, must respond to him in damages for the
injury. If ~he plaintiff was unable to give proof pointing to
the party responsible for the injury, that is no reason why the
innocent· and the guilty should be held in a body upon a presumption that some or all were negligent. Each of the nineteen contractors was responsible only for the negligence of
his own servants or employees. He was not responsible for
the negligence of the servants of the other contractors. The
men employed in and about the building in the aggregate
were the servants of -nineteen different masters. As th(l
person who caused the injury \vas not identified by the proof,
it was, of course, impossible to identify the master responsible
for his act. It follows that either the plaintiff's action must
fail for want of proof, or we muHt. hold, as the court below
did, that any or all the contractors together may he held
responsible for the injury. I am quite sure that such a
proposition cannot he defended upon principle, and I am not
aware of any authority that can possibly lend any support
to it. Cases must occasionally happen wltere the person
really responsible for a personal injury cannot be Identifictl
or pointed out by proof, as in this case; mid then it is far
better and more consistent with reason and law that the
injury should go without redress, than that innocent persons should be held responsihle, upon smne strained ( 011struction of the law developed for the oc~asion. The ide:l
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suggested in this case, that all or ·any of the nineteen contractors may be held, since the plaintiff is unable by proof
to identify the real author of the wrong, is born of necessity,
but embodies a principle so far-reaching and dangerous that
it cannot receive the sanction of the courts. The liability
of the owner of the plaintiff upon the facts presented by the
record in this ~ase is not a practical question upon this appeal, since the plaintiff has not appealed from that part of
the order of the court below which discharged the tract society
from liability absolutely; and the plaintiff cannot maintain
this action upon the promise or covenant of the contractol's
with the owner, for the reason that he was not a party to
that contract and it "ras not made for his benefits. Rey·nolds
v. V atn Bettren., 155 N. Y. 120, 42 L. R. A. 129, 49 N. E. 763.
''The sole question now before us is whether there 'va~
any case made out against the two contractors who were
originally joined as defendants with the owner of the build·
ing, and we are of opinion that there was not."

SECOND

.A.SSIGN~IENT

OF ERROH.

.
'Ve contend that the evidenee was not sufficient to support
the verdict of the jury and that therefore the trial rourt
erred in ·overruling your petitioners' motion to set aside
said verdict on that ground.
1\R.G U1\IENT.

The only evidence in the record upon which the jury could
possibly have hasecl a verdict was the statement of '\V. C.
1\.nderson, a rebuttal witness for the plaintiff, and agent of
the Insurance Company in which plaintiff was insured under
the ·virginia 'Yorkmen 's Compensation .Act. He testifiec1
that Charles ~Iitchell, foreman for ~-oul' petitioncr:'i, told
him, a few days after the accident, that he had discharged
three men sinc·e the areident and that he tl1ou~r;hf. one of then1
was responsible for the falling of the tile, but. that that
was not the reason why he disehargetl him. (Italics otus.)
~Iitchell denied ha,ing made this statcnwnt.
.Let it be
granted, for the sake of argun1ent, howe,-er, that lw did say
so. To impose liability on the defendants for the tho·u.r;ltt.~
or opinions of their agent would be to. adopt a rule that would
virtually· make it impossible for any person or persons t\l
eiLploy agents in the transaction of husincss. The learned
judge of the h·inl Court, in his opinion on the weight of evidence said:
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''As to the question of the sufficiency of the evidence to
support a verdict for tl1e plaintiff, it 1nust be said that the
evidence is rather tnea,qer, (lind perhaps it does 1~ot appear
very clearly whether ot· not the defendwnts could have throttvn
tnot·e light upon the occu~rrence. Upon going over the evidence, however, I am constrained to the conclusion that under
all the circumstances it cannot be said that the testimony
presenting the case ''ras entirely without evidence or so insufficient that the Court would necessarily be obliged to enter
judgment for the defendants upon a demurrer to the evidence. It is a settled rule in Virginia that wl1ere there is
evidence tending to establish a eertain fact, and there should
be evidence in the possession of the opposite party relative
to that fact, then the failure of the opposite party to produce any evidence may give rise to the pr~sumption that
such evidence, if produced, would be to its disadvantage.
There are no instructions to the jury embodying this principle, and to what extent they applied reasoning of that character, to the e-vidence, of course, ' 1le do not know, but it would
not have been unnatural for them to have done so and I
think it would have been within their rights. The evidence
does not cleat·ly fa-sten liability for the aUe,qecl negligence u.pon.
tlb.e defenda;nts but undet· all the testi·mony I do not think.,
the Court would be ~varranted in. taking the case fron~ the
ju,ry altogethe'r." (Italics ours.)

~

I

....
~

Your petitioners were in no better position than the plain-·
tiff to throw any light on the subject; and the statement of
1\Htchell, if made at all, was of no more a prolJative value
as to who caused the injury, than his statement (Rec. 67)
that one of the men who left was suspected of having stolen
a diamond ring, would be as to the liability of the suspected
man for the value of the ring.
Greenleaf on Evidence, 17th Edition, Vol. I, page 527,
para. 430i.
''(When a witness expresses his thought upon the matter in hand, it may be that he does not assert it ·with the
positiveness of knowledge, but qualifies his state of minrl
on the subject as a 'belief', 'impression', 'opinion he may
'think' or 'suppose' the matter to be so. These expressions
are ambiguous in that the qualification may be due to ·one of
-three distinct sources. (1) He may have had no actual observation or source of knowledge at all, but may have made
up his mind merely by guess or conjecture; when this ap7
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pears to be the case, he is evidently not qualified, and his
'impression', etc., is not admissible.''
C. & 0. Rwy. Co. v. Heath, 103 Va. 64, 48 S. E. 508.

The evidence in this case showed that the burning of the
mill, for which damages 'vere sought, might have been ca11sed
by sparks from the defendant's engine or from plaintiff's
engine or wood stove. Il eld : evidence is insufficient to sustain the verdict.
·
Harrison, J., in delivering the opinion of the Court, said :
'' Th~ party who affirms negligence must establish it by
proof sufficient to satisfy reasonable and well balanced minds.
The evidence must sho·w more than a probability of negligent act. An inference cannot be drawn from a presumption, but must be founded upon some fact legally establish~d.
This court has repeatedly held that when liability depends
11pon carelessness or fault of a person, or his agents, the
right of recovery depends upon the same being sho'vn by
competent evidence, and it is incumbent upon such a plaintiff to furnish evidence to show ho'\.,. and why the accident
occurred-some fact or facts by which it can be determined
by the jury, and not be left entirely to conjecture, gueRs
or random judgment, upon mere supposition, without a single
lrnown fact.''

*
"It is also well settled that when damages are claimed
negligence of the defendant, not only is the burden of showing negligence by a preponderance of the evidence upon the
plaintiff, but if the injury may have resulted from one of two
causes, for one of which the defendant is responsible, but
not for the other, the plaintiff cannot recover; neither can
he recover if it is just as probably that the damage was
caused by the one as by the other."
The following cases also support this view:
Stonega Coke Co. v. Neece, 111 Va. 302, 68 S. E. 977.
Hicks v. Ro1naine, 116 Va. 401, 82 S. E. 71.

Special attention is directed to the foregoing case, the
evidence on behalf of the plaintiff being much stronger than
in the instant case, and yet the verdict was set aside on the
ground of being contrary to the la'v and the evidence.
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Va.. Iron., C. an.d C. v. Hughes, 118 Va. 73~, 88 S. E. 887.
Ge1z.e1·al Acciden.t, etc., Co1·p. v. JJlurray, 120 Va. 115, 90
S. E. 620.
Wherefore your petitioners pray that they may be granted

a writ of error and supersedeas to the judgment aforesaid,
that the same be reversed and annulled, that the verdict of
the jury be set aside; and, it being apparent that no other
or better case could be made out by the plaintiff on a new
trial, that this honorable court enter here a judgment for
your petitioners pursuant to Section 6365 of the Code of 1919.
Or, if this court be of opinion that such judgment should not
now be entered, then your petitioners pray that for the errorH
aforesaid the judgment of the court belo'v be reversed and
annulled, the verdict of the jury set aside, and a new trial
awarded them.
And as in duty bound they will ever pray, etc.

'"· D. DUI{E,

Vv. :B"J. CARTER and
vV. S. PAGE,
Partners, carrying on business under the firm
name and style of ''Duke, Carter & Page''.
By WENDENB.URG & HADDON & J. R. LENAHAN.
·
Their Attorneys.
State of Virginia,
City of Richmond, to-wit :

We, L. 0. Wendenburg, T. Gray IIaddou ancl .J. R. Lenahan, attorneys at law practichig in the Supreme Court of
Appeals of Virginia, do certify that in our opinion there is
error in the judgment ·complained of in the foregoing petition, for 'vhich the san1e should be reviewed and rcYersed.
T. GRAY I-IADDON,
J. R. LENAHAX.

Received .1\.ug. 19, 1927.

R.. II. L. C.
Writ of error allowed and su1Jersedcas awarded. Bontl,
$2,500.00.
It H. L. CHICHESrl'ER.
To the Clerk at Richn1ond.
Received .A.ug. 30, 1927.

H. S. J.
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VIRGINIA:
Pleas before cthe Honorable Beverley T. Crump, Judge of
the Law and Equity Court of the City of Richmond, held
for the said City at the Court room thereof, 111 the City
Hall, on the 11th day of ~iay, 1927.
Be it remembered that heretofore, to-wit: At the Rules
held in the Clerk's office of the said Law and Equity Court of
the City of Richmond on the First ~{onday in October, 1924:
Came George Luck by Counsel and filed his Declaration
against Duke, Carter & Page, and John T. vVilson Company,
Incorporated, which Declaration is in the words and figures
following, to:-wit:
Virginia:
In the Law & Equity Court of the City of Richmond.
George Luck, }Jlaintiff,
against
W. D. Duke, \V. E. Carter and \V. S. Page, partners, carrying
on business under the firn1 name and style of Duke, Carter
& Page and Joln1 T. \Vilsou Company, Incorporated.
George Luck, plaintiffff, complains of \V. D. Duke, \V. E.
Carter and
S. Page, partners, carrying on business under
the firm name and style of Duke, Carter & Page, and ,J oln1
T. Wilson Company, Incorporated, a Virginia corporation,
defendants, of a plea of trespass on the case for this, towit:

' r·

That heretofore, to-wit: on the 8rc1 day of October, 1928,
in the City of .R-iehmoncl, the defendants were doing "·ork on
the State Office Building; that the said Duke, CarTer & Page
had a contract to do the tiling work on the said building and
the said John T. \.\Tilson Compaiiy, Incorporated, as genernl
contractors, were doing the carpenter work on said building,
while the plaintiff was engaged in 'vork as a laborer for. thr
Otis Elevator Cmnpuny, which cmnpany was engaged in installing elevators in 1'110 said State Offiee Building·;
page 2 ~ that on the said 3rd day of October, 1923, t.he work
on the said State Office Building, which is located i11
the Capitol Square in the City of Riehmond, was in proress
of completion and the elevators were being put in. The said
Duke, Carter and Page were doing all of: the tile-work on the
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floors above the point at which the plaintiff was working,
the building being twelve stories tall. At the same time, the
said defendant, John T. Wilson Company, Incorporated, was
doing all of the carpenter work on the said building and it
was the dutv of the said defendants to so conduct the work
and use such reasonable care as not to permit the tiling to
fall from above and injure the plaintiff. Yet, the said defendants, then and there well la1owing their duty as aforesaid, to use reasonable care, disregarded the said duty iu
this beluilf, and did not use such care but carelessly and negligently so conducted their work as to permit a. piece of tiling
to fall down the elevator shaft upon the plaintiff without
any fault or negligence on his part which tiling struck his leg
and fractured the thigh, whereby the plaintiff 'vas permanently injured and suffered great mental anguish and physical pain and has expended the sum of $376.00 in and about
getting cured of said injuries and ·was prevented from working-although the said plaintiff was and is entirely dependent upon his daily labor for his support-while in the hospital and for a long time afterwards to the great damage o1~
the plain tiff.
And the said plaintiff says he 'vas otherwise greatly injured and sustained loss and damages to the amount of
$5,000, and therefore he brings his suit.

.
I

S. S. P. PATTESON, p. q.
page 3 ~ Virginia :
In the Llnv & Equity Court of the City of Richmond.
George Luck

v.

\V. D. Duke, vV. E. Carter and \V. S. Page, partners, carrying on business under the firm name and style of Dukq,
Carter & Page, and John T. \Vilson Company, Incorporated.
PLEA OF CONTRIBUTORY NEGLIGENCE.

No'v comes the Defendant, John T. Wilson Company, Incorporated, and after specifically denying that it was in any
":-ay responsible for the injuries received by the plaintiff,
says:
That this plaintiff "ras guilty of contributory negligence

\
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in that he 'vorked in the elevator shaft lmowing tl1at neither
the sides nor the t~p of the said shaft were covered.
JOHN T. WILSON COMPANY, INCORPORATED,
By SINNOTT, MAY & LEAJ\IAN,
Counsel.
page 4 } Virginia :
In the Law & Equity Court of the City of Richmond.
George Luck

v.

W. D. Duke, W. E. Carter and W. S. Page, partners, carrying on business under the firm name and style of Duke,
Carter & Page, and John T. Wilson Company, Incorporated.
,GROUNDS OF DEFENSE.
Now comes the defendant, John T. Wilson Company, Incorporated, and for its grounds of defense, says:

.

(1) That it was guilty of no negligence which proximately
I
I

~.

caused, or efficiently contributed to, the injuries sustained by
•
the Plain tiff.
(2) That it was a general contractor of the building on
which the plaintiff was injured, and that none of its employees
caused the injuries to the plaintiff.
(3) That there were some forty, more or less, independent
contractors working· on the building and that if the injuries
'vere caused by any of the employees of the independent contractors, this Defendant is not responsible, because it exercised no control or dirction whatever over the employees of •
the independent contractors.
( 4) That if the Plaintiff was injured at all, he 'vas injured
through some reason unknown to this defendant, and this defendant knows not the cause of the injury; that the injury
received by the Plaintiff was incident to his employment, the
cause of which was one he assumed.

\

JOHN T. WILSON COJ\tiPANY, INCORPORATED,
By SINNOTT, :MAY & LEAMAN,
Counsel.
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page 5 ~ Virginia:
In the Law & Equity Court of the City of Richmond.

George Luck

v.

W. D. Duke, vV. E. Carter and W. S. Page, partners, carrying ~:n1 business under the .firm name and style of Duke,
Carter & Page, and John T. Wilson Company, Incorporated.
PLEA OF NOT GUILTY.
Now conies the· defendant, John T. \Vilson Company, Incorporated, and to the Declaration filed agqinst it, says:
That it is not guilty of the negligence charged in the Dec·laration and of this it puts itself upon the country.
JOl-IN T. vVILSON CO~IP ANY, INCORPORA.TED,
By SINNOT, ~I.A.Y & LEAl\IAN,
Counsel.
page 6 ~ Virginia :
In the Law & Equity Court of the City of Richmond.
George Luck, Plaintiff,
against
W. D. Duke, Vil. E. Carter and W. S. Page, partners, carryi~lg on business under the firm name and style of ''Duke,
Carter & Page'', and John T. \Vilson, Incropora.ted, Defendants.
PLEA OF CONTRIBUTORY.NEGLIGENCE.
Now come the defendants, Vv. D. Duke, \V. E. Carter and
\V. S. Page, partners, carrying on business under the firm
uame and style of ''Duke, Carter & Page'', and after specifically. denying that they were in any way responsible for the
. • injuries received by the plaintiff, say:
That this plaintiff was guilty of contributory negligence
in that he worked in the elevator shaft, knowing that neither
the sides nor the top of the said shaft were covered.

"'\V. D. DUI\:E,
\V. E. CARTER and
\V. S. PAGE,
Partners, carrying on business under the firnt
name and style of "Duke, Carter & Png·e".
By \VENDENBUR.G & fl.ADDON & J. R.. LENAIIA.N,
Counsel.

(

r

W. D. Duke and others v. George Luck.
page 7
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Virginia :

In the Law & Equity Court of the City of Richmond
George Luck, Plain tiff1
·against
W. D. Duke, vV. E. Carter and W. S. Page, partners, carry·ing on business under the firm name and style of ''Duke,
Carter & Page", and John T. "\Vilson, Incroporated, Defendants.

GROUNDS OF DEFENSE.
Now come the defendants, W. D. Duke, vV. E. Carter and
vV. S. Page, partners, carrying on business under the finn
namG and ·style of "Duke, Carter & Page", and for their
grounds of defense say:
(1) That they were guilty of no negligence which proximately caused, or efficiently contributed to, the injuries sustained by the plaintiff;

(2) That they were sub-contractors of the building on 'vhich
- the plaintiff was injured, and that none of their employees
caused the injuries to the plaintiff;
(3) That there were some forty, more or less, other contractors working on the building, and that if the injuries
were caused by any of the employees of the other contraetors, these defendants are not responsible, because they exercisd no control or direction. whatever over the employees
of the other contractors;
( 4) That if the plaintiff was injured at all, he was injured
through some reason unlmown to these defendants, and the~o
defendants know not the cause of the injury; that the injury received by the plaintiff was incident to his employment, the cause of wl1ich was one he assumed.

\V. D. DUI\:E,
vV. E. CARrrER and

vV. S. P.AGE,
Partners, carrying on business under the fir1n
name and style of ''Duke, Carter & Page''.
By WENDENBURG & I-I.ADDON & J. R.. LENAHAN, p. d.
Counsel.
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page 8 ~ Virginia :
In the Law & Equity Court of tile City of Richmond.
George Luck, Plaintiff,
against
"\V. D. Duke, "\V. E. Carter and vV. S. Page, partners, carrying on business under the :firm name and style of· ''Duke,
Carter & Page", and John T. Wilson Company, Incorporated, Defendants.
PLEA OF NOT GUILTY.
Now come the defendants, \V. D. Duke, \V. E. Carter and
W. S. Page, partners, carrying on· business under the firm
name and style of "Duke, Carter & Page"', ancl to the.DecIaration :filed against them, say:
That they are not guilty of the negligence charged in the
Declaration, and of this they put themselves upon the country.

W. D. DUI{E,
W. E. CARTER and
W. S. PAGE,
Partners, carrying on lJusiness under the :firn1
name and style of ''Duke, Carter & Page''.
By WENDENB.URG & HADDON & J. R. LENAifAN, p. d.
Counsel..
page 9 ~ Virginia:
In the Law & Equity Court of the City of Richmond.
George Luck
v.
"\V. D. Duke, W. E. Carter and W. S. Page, partners, carrying on business under the :firm name and style of ''Duke,
Carter & Page", and John T. \Vilson Con1pany, Incorporated.

PLEA.

I

(

Now comes the defendant, John T. Wilson Company, Incorporated, and for further Plea, says:

{
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That the plaintiff cannot maintain this action because at the
time he suffered the accident set forth in his Declaration, he
was in the employ of the Otis Elevator Company and as such
employee, came "rithin the provisions of the Workmen's Compensation Law of Virginia; and that on account of the disability resulting from said accident on the 12th day of October, 1923, he entered into an agreement with his employer
to receive compensation, and that as a result of said agreement, he received the sum of Two Hundred Twenty-four
Dollars and Fifty-six cents ($224.56), by way of compensation; and that therefore his right of action was barred .
and he ought not to be allowed to maintain this action.
JOHN T. WILSON COlvfP ANY, INCORPORATED,
By SINNOTT, MAY & LEA1\L:\N, Counsel.
And at another day~ to-wit: at a Law and
Equity Court of the City of Richmond, held 2nd
day of February, 1927 :

page 10

~

This day came again the plaintiff and defendants by counsel and thereupon the defendant, John T. Wilson Company,
filed herein a statement in writing of its intention to rely
upon the contributory negligence of the plaintiff as a defense to this action, and the particulars thereof, a statement of the grounds of its defense, and its plea of "not
guilty" and put itself upon the Country and the plaintiff
likewise.
Then the defendants, \V. D. Duke, W. E. Carter and W. S.
Page, filed herein a statement in writing of their intention
to rely upon the contributory negligence of the plaintiff as a
defense to this action, and the particulars .thereof, a statement of the grounds of their defense and their plea. of ''not
guilty'' and put themselves upon the Country and the plaintiff likewise. And the defendant, John T. 'VVilson Company.
tendered and asked leave to file a special plea in writing and
the plaintiff moved the Court to reject said p~ea and not
allow the same to be filed, which motion after argument the
Court sustained and rejected the said plea, stating that upon
entering final judgment in this action proper compliance with
any relevant provisions of the Workmen's Compensation Law
would be had, to which. action and ruling of the Court the
said defendant excepted. And thereupon came a jury, to. wit: Paul G. ~Ieador, P. Sanford 1\tiartiu, Harvie D. Goddiu,
S. Talmadge ~:Iassie, G. L. Barker, Larkin W. Glazebrook,
W. T. Blakey, Jr., and 0. J. Ford, being sworn well and
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truly to try the issues joined and the evidence having been
fully heard, the defendant, John T. \Vils01i Company, thereupon moved the Court. to rule that the evidence 'vas insufficient to maintain the action against it and that this action be
abated as to the said defendant for misjoinder of defendants,
which motion the Court sustained on the ground
page 11 ~ that there appeared to be a misjoinder of defendants and directed that this action. be and stand
abated as to John T. vVilson as one of the defendants and proceed against the other defendants as sole defendants, to which
· action and ruling of the Court the plaintiff excepted.
And the jury having heard the arguments of counsel were
sent out of Court to consult of a verdict and after some time
returned into Court and not being able to agree of a verdiet
were adjourned until tomorrow morning at ten o'clock.
page 12 ~

And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
3rd day of February, 1927:
This day came again the plaintiff and defendants by counsel and the jury sworn in this case on yesterday appeared in
Court in accordance ·with their adjournmei1t and were sent
out of Court to consult of a verdict and after some time ret-urned into Court with a verdict in the words and figures
follo"ring, to-wit: "Vve, the tTury on the issue joiued, find
for the Plaintiff and assess his damages at Nineteen hundred ($1,900.00/100) dollars.''
Thereupon the defendants by counsel moved the Court to
set aside the said verdict as contrarv to the law and the evidence, which motion the Court contiinted for argument to be
heard thereon.
page 13 ~

1-\..ncl at another day, to-wit:· at a Law and
Equity Court of the City of Richn1oncl, held the
1st day of A.pril, 1927:
Thi~ day eame again the plaintiff and defendants by counsel and the Court having heard arg'11ment upon the motion of
the defendants to set :uo!icle the Yerdict of the jury rendered
in this case and novt being advised of its judgment to be rendered herein cloth overrule the said motion, to which action
of the Court the clefendauts excepted.
Therefore it is eonsidered bv the Court for reasons stated
in 'vriting and now made a pa~:t of the record, that the plain-·
tiff recover against the defendants the sum of Nineteen hundred dbllars -\vith interest thereon to lJe eomputecl after the
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rate of six per centum per annum frmn the 3rd day of February, 1927, until paid and his costs by him about his suit
in this behalf expended.
~!emorandum: Upon the trial of this case the defendants
by counsel excepted to sundry opinions of the Court given
against them and on their motion leave is hereby given
them to file bills of exceptions or certificates of exception
herein a.t any time within sixty days from this date.
·

Upon the further motion of the defendants by counsel it is
ordered that the judgment tl1is day rendered in this case be
suspended for a. period of ninety days from this date in
order to enable the said defei1dants to apply for a writ of
error and sttpersedeas upon condition that said defendants
or some one for them enter into bond before the Clerk of
this Court in. the penalty of Two Thousand dollars with
surety to be approved by said Clerk and conditioned according to la'v within :fifteen days from this date.
page 14 ~ Virg·inia :
In the Law and Equity Court of the City of Richmond.
George Luck, Plaintiff,
vs.
Duke, Carter & Page, Defendants.

1IEl\IO. BY THE COURT.

:

.

This case is before me U})On the motion by the defendants
to set aside the verdict of the jury. There are two questions urged in support of the motion, viz: That certain evidence in the case, of the witnesses .A.nclerson and niitchell,
is inadmissible an<i, second, that the evidence is insufficien1
to warrant a verdict for the plaintiff, and therefore the Court
should set aside the verdict and enter judgment for the defendants.
·
I think it is apparent that niitchell was not a special agent
of the defendants but that he was, on this occasion, a general agent, as he seemed to have had entire charge of the
'vork in ctnestion, including the right of hiring and discharging the men who were doing the work. It is clear that
he could be asked on cross examination whether he told
Anderson that he thought one of the men in his employ at
the time was responsible for the accident. This was not a

22
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query relating to a collateral matter, but the substance of
the inquiry was material to the issue beh\reen the parties.
\Vhen that is the case it is held in ·virginia that such a question may be propounded on cross examination of the 'vitness
for the defendants, and subsequent evidence be inpage 15 ~ troduced to contradict the witness' statement, if
necessary. See 133 Va., on page 685, and 141
\Ta., pages 724-725. Even if the testimony in question be
not elicited on cross examination, still as 1\fitchell was a
general representative of the defendants in the matter of
the 'vork on the building in question, any statement made
by him concerning the action in question could be shown
generally in support of the plaintiff's case as admission
against the defendants. In W ashin.gton, etc., Ry. Co. v. Deal,
126 Va., page 141, the statement made to the plaintiff by the
Claim ...~gent of the Railroad as to the cause of the accident
was held to be a'dmissible as an admission, although it was
not admissible upon the doctrine of 1·es gestae. The Court
there held that the Claim Agent was not a subordinate employee such as the motorman of the car of the defendant
railway, but that he was acting in a general representative
capacity and as the statement related to a matter within
the sphere of his authority and in the course. of negotiation
concerning that matter, or as a result of a natural investigation he had made concerning it, then regardless of how he
derived his knowledge .he spoke for his principals and the
statement was admissible. u·pon the evidence in the present
case, I think the satne can be said as to the statement alleged
to be made by ~1itchell touching the connection of one or
his employees with the tile or block which fell down the elevator and injured the plaintiff. For other similar eases see
103 Va. 594, 129 Va. 431, 133 Va. 194.
As to the question of the sufficiency of the evidence to support a verdict for the plaintiff, it must be said that the evidence is rather meager, and perhaps it does not appear very
clearly whetl1er or not the defendants could have thro,vn mor<~
light upon the occurrence. Upon going over the evidence,
however, I am constrained to the conclusion that under all
the circumstances it cannot be said that the testimony presmlting the case was entirely without evidence or
page 16 ~ so insufficient that the Court would necessarily be
obliged to enter judgment for the defendants upon
a demurrer to the evidence. It is a. settled rule in Virginia
that where there is evidence, tending to establish a certain
fact, and there should be evidence in the possession of the
opposite party relative to that fact, then the failure of thH

I

I
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opposite party to produce any evidence may give rise to the
presumption that such evidence, if produced, 'vould be to its
disadvantage. There are no instructions to the jury embodying this principle, and to 'vhat extent they applied reasoning of that character, to the evidence, of course we do not
know, but it would not have been unnatural for them to have
done so and I think it would have been within their rights.
The evidence does not clearly fasten liability for the alleged
negligence upon the defendants but under all the testimony
I do not think the Court "Tould be warranted in taking the
case from the jury altogether.
For these reasons the motion may be overruled and judgment ent~red upon the verdict.

B. T. C.
~Ich.

16, 1927.

page 17 ~ And now at this day, to-wit: at a. Law and Equity
·
Court of the City of Richmond, held the 11th day
of 1\iay, 1927:
This day came the parties by their attorneys and tbe defendants tendered to the Court its certificate of exceptionf:, ·
and on the request of thE saic: defendants the said certifi..
cate of exceptions is signed, sealed and made a part of the
record.
page 18

~

Virginia:

In the Law & Equity Court of the City of Richmond.
George Luck, Plaintiff,
vs.
John T. Wilson Company, Inc., and Duke, Carter & Page,
Defendants.
DEFENDANTS' CERTIFICATE OF EXCEPTIONS.
Be it remembered tha.t the following evidence on behalf of
the plaintiff and defendants, respectively, a$ hereinafter denoted, is all of the· evidence that was introduced on the trial
of this case :
page 19

~

Evidence 0. 1{.

B. T. C.

24

In the Supreme Court of Appeals of Virginia.

DR. H. PAGE ~IAUCK:,
a witness introduced in behalf of the plaintiff, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.
By ~Ir. Patteson:
Q. Are you a practising physician in Richmond 1
A. I am.
Q. Were you a practising physician at the time of this accident to George Luck 1
· A. Was it Garland Luck?.
Q. George Luck, the plaintiff here (indicating plaintiff).
A. Yes, that is the man.
Q. You treated him ?
Q. Will you please state to the jury tl1e nature of his injury'
A. J\IIr. Luck 'vas admitted to my service at the l\{emorial
Hospital on October 3rd, 1923. lie gave a history of liaving
been ·working on the State Building under construction, a
tile having fallen down the elevator shaft in which he wag
working, striking him on his thigh, injuring his thigh. He
·was brought i~to the Memorial Hospital and on examination
I found this man had his thigh fractured about the juncture of the lo,ver and middle one-third. He was suffering
considerable pain. He was put into splints, the
page 20 ~ fracture pulled do'vn into position by traction and
made fairly comfortable after the applianees was
put on. The next day he was taken to the X-ray room
and it showed that he had a three-fragment break of his
thigh, the main lower fragment, the main upper fragment
and then a smaller fragment about two inches by three-quarters of an ineh broken off. These were in very good position at that time, as shown by the Z-ray, although he had a
little less than half an inch shortening. The. traction was
kept up. The splint was kept on seven or eight weeks.
Q. How long?
A. Probably six or seven or eight weeks.
Q. A thing like this (indicating cast on own arm) ?
A. No; he had a splint, not a cast. He was discharged
from the hospital on the 20th of December on crutches. HH
then came to my office for subsequent treatment and I last
sa'v him on January lOth, 1924. At that time Mr. Luck was
getting about very well. Ile had a little limp on that side
and was using a stick to get about comfortably. I conI

)
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sidered that he had excellent results fr0111 tl1e fracture that
he had received.
Q. When did you finally discharge him 1
A. I last sa'v him on January lOth. I have seen him once
or twice since then; he just dropped in the office to see me,
but not really professionally.
page 21 } Q. You say he was confined in bed how long 1
·
A. He was confined in bed probably seven or
eig·ht weeks. ~Iy records don't show exactly that time, but
he was in the hospital from October 3rd to December 20th.
I usually keep them up on crutches a few days before the:v
are discharged, probably a week around the hospital on
crutches.
Q. What is the difference between a splint and the thing
I have on my hand 1
A. There is a great deal of difference. The splint that he
had was a ring that went around the thigh at this point (indicating) with hvo parallel bars that come dcwn and unite
about a foot below the foot of the patient. Adhesive plaster
is applied along the leg from the site of the fracture down to
the foot and this adhesive plaster is attached to the lower
end of the splint, two pieces on either side. Then a stick
is put in to use as a windlass and by twisting it we pull that
leg down, being held above by the ring, and it is suspendefl
by bands of cloth underneath like a hammock.
Q. You kept that on him six or eight weeks'
A. Yes.
Q. And he couldn't bend his leg all that time f
A. No, sir.

CROSS
By

~Ir.

EXA~IINATION.

1\Iay :

Q. What was your fee for services in this case?
A. $125.00.
Q. \Vho paid that bill ~
A.. The Employers' Liability Assurance Corporation.

page 22 }

RE-DIRECT

EXA~IINATION.

By 1\fr. Patteson:
Q. Do you know who paid the hospital billJ
A. No, sir, I don't know anything about the hospital expense at all.
Witness stood aside.
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GEORGE LUCK,
the plaintiff, introduced in his own behalf, being first duly
sworn, testified as follo·ws:
DIRECT EXA1viiNATION.

By 1\fr. Patteson:
Q. You are George Luck, the plaintiff in this suit, are you
not?
A. Yes, sir.
Q. The declaration states that you were injured by having
your thigh broken by the fall of a piece of tile while you
w·ere .working for the Otis Elevator Company in the pit of
the shaft for the elevators in the State Office Building. Is
that correct?
page 23 ~ A. Yes, sir.
Q. Can you state w·hat other employees were
there with you at that time?
The. Court: Ask when it occurred.

Q. I understood yon to say the accident occurred on the
3rd day of October, 1923 V
A. Yes, sir.
Q. Can you state what other employees ·were there with
you at that time?
A. It was nobody in the shaft except just the men that were
working with me, Otis Elevator men.
Q. Can you give the names of the Otis Elevator employees
with von?
A. You will have to call that fellow's nameQ. 1\t[r. Keilhacker?
A. Yes, sir, and Mr. Walton and Joe Myers.
Q. That gentleman you pointed out in the court room, what
name did he go by?
A. We called him Cy.
Q. Is that Cy over there ?
A. Yes, sir.
Q. How far was. he from you when the accident occurred 1
A. Sitting right out in front of me.
Q. State to the jury where you were sitting and what you
were sitting on and what you "Tere doing when this piece
of tile struck you?
page 24 ~ A. 1Nell, I was sitting on a piece of concreteanyway, I was sitting on a concrete pillar like this
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and was working on the car, putting the side piece up on the
elevator at the time it was done.
Q. And you say Cy was right in front of yon 1
A. Yes, sir, out in the middle of the hatch.
Q. And both of you 'vere down in the hatch?
A. Yes, sir. I was sitting on the side of the hatch and
he 'vas in the middle.
Q. How many floors "rere above you? How many floors
were above where you were sitting? You were sitting in the
basement?
A. Yes, sir, I was in the basement.
Q. The building was a twelve story building, wasn't it?
A. Yes, sir.
Q. N o,v, when you were struck please state what you did
as soon as you found you had been struck by this piece or
tile?
A. Well, I reached back and got hold of a piece of pipe
that was going to be on the outside of the hatch and pulled
my weight up and stood on my leg for a minute and then,
of course, I fell.
Q. You fainted~
A. No, I didn't faint. I don't know what you call it. I
couldn't move. I lmew everything at the time; it didn't
exactly knock me out.
page 25} Q. Did it become immediately painful or how
long before you realized you had been struck ·f
A. Well, I should sa~r about half a minute before I fell.
Of course, it just felt like it was cut in two at first, but in
about half a minute it started to hurting me.
Q. Then what was done? Were you taken to the hospital f
A. Yes, sir.
Q. What hospital T
A. The ~Iemorial.
Q. You have heard 'vhat the doctor said in his testimony
about the way he treated you and the time you were there.
Is that correct?
A. Yes, sir.
Q. Now, while you were working in the elevator shaft at
the time of the accident had you received any warning or
notification that you were in any danger working where you
were working?
A. No, sir.
Q. How long had you been working for the Otis Elevator
Co.?
A. About two weeks and a half.
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Q. In doing the work on the elevator in that way it was
necessary for the shaft to be open all the way up, wasn't

itY
A. Yes, sir.
Q. Did .you see or did you notice what sort of work was
being done on the floors above ·you¥
page 26 ~ A. No, sir, I didn't notice it because 've hadn't
been at work half an hour 'vhen I got hurt.
Q. You had only been there half an hour~
·A. Yes, sir.
Q. Do you remember what time of the day it was that you
were hurt¥
A. It was between eight thirty and quarter to nine.
Q. In the morning Y
A. Yes, sir.
Q. Do you know who the contractors on the building 'vere Y
A. No, sir.
Q. You just knew that you were engaged by the Otis Elevator Company which was one of the contrac.tors t
A. Yes, sir.
CROSS EXAJYIINATION.

By

~1:r. ~Iay:

Q. You knew that the shaft was not covered either at the
top or at the bottom or at the sides f

A. Yes.
Q. Were any of the Otis ~levator Company men 'vorkiug
between the basement floo1 And the top of the elevator shaft f
A. No, sir, because it was Richmond Day at the Fair and
the rest of the boys got off and we were working just half a
day and we had been pulling the machinery to the top of
the building the day before and that morning we went to work
·
in the basement.
page 27 ~ Q. 1\one of the employees except you and the
one you mentioned were there at that time¥
A. It was four of us there.
.
Q. How many of you would have been there if it had not
been Richmond Day?
A. I don't know.
Q. As a matter of fact, as many were there that morning
as there ever were there, weren't there?
A. No, sir; a fellow nan1ed Hanson and I don't know how
many others, but it was only four of us at that time.
Q. You don't know whether any of the Otis Elevator Company men were anywhere else up in there or not~

f
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A. No.
Mr. Patteson: He stated they weren't up there.

Q. Now, there were two of you in the basement, as I understand f
A. Four of us.
Q. All four of you were in the basement 1
A. Yes.
Q. Do you know whether there was any tiling stacked up
there near the elevator shaft?
A. No, sir.
Q. Do you know who thre'v that thing down there f
A. No, sir, I don't know.
Q. All you lmow is you were hit by a piece of tilingt
A. I was hit with something.

i.

page 28 ~ By Mr. Lenahan:
Q. Ifow long had you been in the elevator business?
A. When I got hurt about two weeks and a half.
Q. You had just started?
A. Yes; started first on the State Office Building.
By Mr. May:
Q. I see that you claim as damages some $300.00 for medical bill-or what is it f
l\1r. Patteson: $376.00.

Q. You didn't pay any part of that, did you'
A. No, sir.
IYir. Patteson: He said he didn't pay any part of it. Those
bills have been paid and it is not subject to discussion here
whether they are paid or not.
The Court : There is no discussion alJout it, only evidence.
lVIr. M~ay: I don't want to do anything improper.
The Court: The question is all right.

Q. You didn't lose the total time you were disabled; that
wasn't a total loss to you, was it?
A. Yes, sir.
Q. A total loss to you 1 I-I ow much money did you make
per week?
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A. At the time when I got hurt I 'vas making about $32.00
a week.
Q. Weren't you paid while you were hurt the sum of $12.00
a week?
page 29 ~ A. Yes.
Q. Your loss of time wasn't total to you, 'vas it,
so far as your remuneration was concerned¥
A. No.
RE-DIRECT EXAJ\IIINATION.
By J\~Ir. Patteson:
Q. How long was it after you left the hospital before you
'vent to \Vork ¥
A. The lOth of ~Iarch.
Q. When you went back to 'vork what 'vere you able to
do then?
A. I went back at the same work, but not on tall buildings like that. I went out to the British American tobacco
building to help put in the elevator out there.
Q. For the Otis Ele\1lator Company?
A. Yes, sir.
Q. Did you go back at the same wages?
A. Yes; same wages.
Q. And that was the lOth of ~Iarch Y
A. Yes, sir.
Q. So that from the 3rd of October until the lOth of ~farch
you \veren 't at work?
· A. No, sir.
Q. And that was in consequence of the injury to your thigh'
A. Yes, sir.
Q. Do you know exactly the amount of money you received
while you were not working?
page 30 ~ ·A. Well, it 'vas around $224.00, as well as I can
remember.
Q. And that is all you received?
A. Yes, sir.
Q. Until you went back to work on the lOth of March?
A. Yes, sir. I got paid that from the 3rd of October until
the 1st of March and the doctor notified somebody-I don't
know who it 'vas-that I was able to go back to work, but
at the time they didn't have anything for me to do until
the lOth of March.
Q. So between the 1st and lOth of lVIarch you didn't receive
anything?
A. No, sir.
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Q. And you did receive in fact about $224.00 during the
whole period~
A. Yes, sir.
Q. 'Vlwn you were in the hospital-! believe I asked you if
you knew how the doctor testified and you said it was correctly stated. I just 'vant to ask you one question. When
you were there how long were you in bed 'vith your leg~
A. Well, I was in the splint seven weeks and I stayed in
bed altogether about nine 'veeks; in the hospital eleven and
in bed about nine.
Q. I-Iave you ever felt any ill effects since then Y
A. Yes, sir.
Q. In what wayY
page 31 ~ A. Every damp spell it pains me all the time
and it tore my nerves all to pieces; I haven't ap.y
nerve hardly at all and I never suffered with nerves before.
RE-CROSS

EXA~1INATION.

By }.{r. Lenahan:
·Q. Shouldn't the doors to the shaft be boarded up to protect you from falling out~
A. I don't know.
Q. Would that interfere with the construction of the elevator if the doors were boarded up~
The Court: You mean the side doors'
l\{r. Lenahan: Yes, sir; the entrance to the elevator shaft.

Q. If they were boarded up would that interfere with your
'vorkY
A. You couldn't pull your machinery up. The machinery
wasn't on every floor. If you had it boarded up you couldn't
pull it up.
Q. You mean men have to stand on some floors to pull the
ropes~

A. Yes.
Q. If there were temporary doors that could be taken down
they wouldn't interfere with your erection of the elevator,
would theyY
A. I don't know whether you could or not.
page 32 ~ Q. Don't you think it is a very hazardous and
dangerous occupation to work in the pit of a shaft
like that on such a building Y
A~ Yes, sir.
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Q. You were aware of that, were you not, when you entered that employment?
A. No.
Q. Have you been erecting elevators since then?
A. Yes, I 'vork each day; I reckon six months or more.
Q. Do you ·take any precautions to guard against falling
matterY
A. Well, you see, I am not working at it now.
By the Court:
Q. To what extent ·was the installation of the elevator completed~

A. I don't understand.
Q. At this time to what extent was the installation of the.
elevators completed?
A. What do you mean?
Q. You put in the elevator in that building. How near was
it finished?
A. We were just finishing pulling the machinery up. We
had not put it in; just putting the car in.
Q. It had two double shafts?
A. Three.
.
Q. You 'vere putting in those three cars that
page 33 ~ run up and down the shaft'
A. Yes, sir.
Q. Were the cars inside the shaft openings 7
A. Yes, sir, but you couldn't put it in; it had to be put
together inside the hatch.
Q. At the time of this accident where , ..ras the car in the
shaft at the bottom of ,\rhich you were working 1
A. At the bottom in the basement.
Q. So all up above that was clear?
A. Yes, sir.
l\1r. Patteson: As I understand, l1e was worldng on the
car in the bottom.

Q. Were you on top of the car 'vorking 1
A. No, sir; I was sitting on the side of the hatch and the
car was out in the middle_.a.bout that far from·'the car (indicating) and the pillars all around and I was sitting in
there with my feet hanging down working on the car.
By Jvfr. l\1:ay:
Q. Who paid you that $224.00?
A. The Workmen's Liability.
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By the Court:
Q. Was that paid for the Otis Elevator Company? Was
any part of that money paid by the defendants here?
A. No, sir.
Witness stood aside.
page 34

~

SIMON KEILHACKER,
a witness introduced in behalf of the plaintiff,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Patteson:
•
Q. Will you please state your name, age and residence f
A. Simon l{eilhacker; 40 years old; 131 W. Canal Street.
Q. What nick-name do you go by f
A. Si.
Q. Do you mind if I call you Si 1
A. That is all right.
Q. vVere you working with the plaintiff in this suit; that
is, George Luck, at the time he was hurt?
A. Yes, sir.
Q. Please look at the jury and tell them where you were
sitting and where he was sitting at the time of the accident
and what you were doing?
A. Well, we were starting to put up the elevator car. I was
sitting on the inside of the shaft and Luck was sitting on the
other side and we was working about one hour that morning
and something dropped down there and hit Mr. Luck and
broke his leg aud.some pieces hit me a little bit but didn't hurt
me very much.
·
·
·
Q. A piece struck you at the same time it struck
.
page 35 } him?
A. Yes, sir.
Q. 'Vhen you looked at the pieces on the ground _what
was it?
A. It was some pieces of cement or tile.
Q. Tile?
A. Yes, sir.

By the Court:
Q. Do you mean paving tile?
A. What they use for buildings for walls inside.

\
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By l\{r. Patteson:
·
·Q. How big a piece of tile ordinarily is that tile they used
down there on that building, if you sa'v it 1
A. You mean a whole tile Y
Q. Yes.
A. It 'vas about that large (indicating); about two feet,
I guess.
.
Q. Just a little more than a square foot?
A. Yes, sir, I guess so.
Q. I-Io·w thick was it? Was it an inch thick or hair an inch f
A. Well, it 'vasn 't a whole tile down there; it was some
pieces.
Q. Yon and George Luck were both working for the Otis
Elevator Company, were you not?
A. Yes, sir.
Q. How long have you been working for them?
A. About two years at that time.
Q. You had worked on elevators befor~Y
page 36 ~ A. Yes, sir.
Q. Was that your business?
A. Yes, sir.
Q. In erecting an elevator in a building please state to
the jury whether it is necessary to keep the shaft open all
the way up?
A. Yes, sir, it has got to he open all the time.
Q. All the way up?
A. Yes, sir.
Q~ That is the way they always erect elevators, with the
shaft open?
A. Yes, sir.
Q. There is no w·ay of putting a roof on it to prevent anything from falling down, is there?
A. Sometimes you can.
Q. I am speaking of when you are erecting the building?
A. No roof, no.
Q. You couldn't put it on there ?
A. No.
Q. This elevator that you were putting in there it has been
testified was in process of erection and you were putting in
·what they call the ~levator itself¥
A. The car.
Q. You were putting the car in?
A. Yes, sir.
Q. You were just working on that~
A. Yes, sir.

I
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Q. Yon were working there the way you generally work on elevator shafts, were you not?
A. Yes, sir.
Q. N o'v when that tile fell down there had you received
any warning or any notice that anybody was working above
you so as to injure you? Did anybody tell you anything?
A. No, sir.
Q. Could you say whether or not you saw tile piled up in
the buildii1g?
A. Yes, sir, I seen tiles piled up there on some floors.
Q. Had you been all the way up to the top of the building?
A. Yes, sir.
Q. At that stage of the work how did you get up there, from
·
the outside or inside ?
A. They had stairs and ladders inside.
Q. Was the ladder on the outside or inside of the buildpage 37

ing~

A. Inside.
Q. The elevator wasn't in operation at that time 7
A. No, sir.
Q. Yon were just putting it in?
A. Yes, sir.
Q. Do you know who was doing the tile work above your
A. I believe Carter, Duke & Page.
Q. Duke, Carter & Page?
A. Yes, I believe so. They were doing the brick work.
Q. Brick and tile~
page 38 ~ A. Yes, sir.

CROSS EXAJ\IINATION.
Bv 1\{r. Lenahan :
··Q. You say it is necessary in erecting eleva.turs to have the
shaft open all the way up?
A. Yes, sir.
Q. Do you mean it is necessary to have the doors leading
to the shaft open?
A. It is not necessary all the time, but if you go to pull
the machinery up you have got to have the shaft open.
Q. That is very dangerous work, isn't it, installing eleva
tors in a building under eonstruction ?
A. Yes, sir.
Q. You say you were hit at that particular time?
A. Yes, sir, a little bit, but that didn't hurt me.
Q. How long had you been working on that shaft in that
building?
4

\
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A. About a month, I guess.
Q. At that time you knew that several other men were
working on all parts of the building; isn't that so~
A. Yes, sir.
Q. In answer to ].{r. Patteson's question I think you said
sometimes you can put a cover over you. How often and
under what circumstances do you do thai~
A. Well, generally when anybody is working in the hatch
you put the cover on that if the brick-layers are
page 39 ~ building the hatch up; they generally put a cover
on themselves.
Q. So if anybody were working on the hatch you wouldn't
work there unless you were covered by a cover 1
A. Yes, sir.
Q. Do you know of your own knowledge who ti1rew that
tile down the eleva tor shaft~
A. No.
RE-DIRECT

EXA~IINATION.

By Mr. Patteson:
Q. Mr. Lenahan asked you had you seen the shaft covered
and I understood you to say that when the brick-layers began
work you have seen them put a cover over the shaft. Is
that right 1
A. Sometimes they do when they build a shaft.
Q. The brick-layers do that t
A. Yes, sir.
Q. That is, the man who is doing the brick work is the man
who roofs it over~
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Lenahan :
.
Q. Don't you think it is an extremely dangerous thing for
you or any man to 'vork in that shaft with all those openings and forty or fifty trades working in that
page 40 ~ buildingY
A. Yes, sir, but we always work that way.
Q. You don't take any precautions to protect yourself
from ·any falling matter, do you 1
A. No, not at that time, but we had to have it open, the
shaft at that time. Generally the Otis Elevator Company
has the right of way 'vorldng in the hatch.

(
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Q. As I understand you to say, you had to have it open.
You weren't running that elevator up and down, were you l
A. No, sir.
Q. You were just building the car?
A. Yes, sir.
Q. "\Vhat was the necessity for having it open at the time f
A. Pulling up the machine.
Q. What machine 7
A. On the top.
Q. But you hadn't the car installed at that time; you were
assembling it. Isn't that so¥
A. The machine was on top already at that time.
Q. Have you ever taken the precaution to protect yourself
from falling matter under circumstances similar to this Y
A. Yes, sir, if we saw it, if we saw something going to fall
or something like that.
By Mr. Patteson:
Q. You say when you went to work on this day, the 3rd of
October, 1923, that you 'veren•t notified or warned
page 41 } in any way anybody was working above you~
A. No, sir.

Bv ~ir. Lenahan:
..Q. You kne'v on that day and on previous days that a
number of men ·were working on that building, didn't you 7
A. Yes, sir; some men were working there.
Q. And all of you in that shaft or hatch knew there were
- dozens and dozens of men working in that building on that
particular day 7
A. Yes, sir, but not in the hatch; just in the building.
By the Court :
Q. Was your group of men working on. the elevator under
a foreman?
A. Yes, sir.
Q. Who had charge of you in connection with that parl
of the work done by the Otis Elevator Company?
A. ~Ir. Walton.
~Ir. Patteson : He is in New York and we couldn't hn ve
him here.

Q. You were working under his directions 7
A. Yes, sir.
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Q. And he came there that morning and gave you orders
fo work in that pitY
A. Yes, sir.
Q. Was he there at the time f
A. Yes, sir.

page 42

~

By Mr. ].t!ay:
Q. \Vho does ].tlr. Walton work for?
A. The Otis Elevator Company.
Witness stood aside.

Mr. Patteson: I want to offer a copy of the contract made
by John T. Wilson & Company with the owner; that is, the
State, showing it 'vas under the supervision of the John T.
\Vilson Co.
Note: Filed as Exhibit" A".
Plaintiff rests.
page 43

~

•
EXHIBIT ''A''.

THIS AGREEMENT 1nade this 5th day of April, 1922, between John T. Wilson Company, Inc., a Corporation duly
organized and doing business under the laws of the State of
Virginia, hereinafter called the Contractor, and the Board
of Building Commissioners of the Commonwealth of Virginia, hereinafter called the Owner.
WITNESSETH.
The Contractor and the Owner, for the consideration hereinafter named, mutually agree as follows:
Article 1. The 0\\rner hereby employs the Contractor to
supervise the erection of the Office Building for the Commonwealth of Virginia, Richmond, Va., provided for herein
and perform the other services upon the terms and for the
· consideration hereinafter set forth.
The Contractor agrees, through its Engineering. Force or
its President, to sit with your Committee in conference from
time to time, in reference to any and all matters in connection with the above building.
Article 2. The Contractor agrees to collaborate with the
1

/
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Owner and Architect in the rna tter of proper allocation of
office space and any other questions as to construction or
design.
Article 3. The Contractor agrees that after the plans and
specifications have been completed by the Architects, that
he "rill canvass the market and will secure competitive bids
for each and every class of work entering into the building,
same to be submitted to the o,vner for approval. After
these bids have been received, . the Contr·actor
page 44 ~ agrees to compile and submit same to the owner
with his recommendation, said compilation to be
made in such form as will enable the Owner to arrive at a
prompt decision as to whom it desires the various sub-contracts to be ·awarded.
Article 4. The Contractor shall not make any contract with
any sub-contractor until the proposal of such sub-contractor
shall have been submitted to and approved by the o,vner,
but it is understood that by approving such proposal, the
Owner does not contract with or render itself liable to any
sub-contractor.
The Contractor shali not do any 'vork which he shall elect
to perform himself and not contract with sub-contractor to
do, until he shall furnish the Owner with an estimate showing the cost of the work, and until such estimate shall have
been approved by the Owner. If such proposal or such
estimate be unsatisfactory to the Owner, the Contractor shall
procure proposals from sub-contractors. Neither shall any
purchases be made by the Contractor for any materials to
be used in the construction of this building in amount exceeding $1,000.00 without first obtaining approval of same.
Article 5. The Contractor agrees to keep books, records
and vouchers at its home office, showing all amounts paid by
it to sub-contractors and for labor, materials, etc., which
books, records and vouchers shall be open at all times to
continuous and complete auditing by the Owner or his authorized representative.
The Contractor agrees to give the necessary personal
supervision of any officer of its Company that may be required on the 'vork of construction, for all of which there
will be no charge against the Owner.
page 45

\

~

Article 6. The Owner shall be entitled to change
the drawings and specifications in any respect that
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he sh.all deem best ; but the Owner, in the event of such
change, shall promptly furnish the Contractor proper drawings and specifications, which, when so furnished, shall be
considered a part of the original drawings and spec-ifications.
Article 7. The Contractor and Owner agree that the General Conditions of the Contract and the Specifications and
the Drawings, and any specifications and drawings that may
be substituted for them as herein provided, shall form a part
of this contract ·as fully as if they 'vere herein set forth; but
the terms and conditions of this contract shall control and
determine in the case of any provisions inconsistent with the
General Conditions of Specifications and Drawings and all
other.
Article 8. (a) The o,vner agrees to pay the Contractor in
current funds for the supervision a1id erection of above mentioned building, including equipment, etc., necessary to make
the building complete in every respect and ready for occupancy, the amount ....paid by the contractor to sub-contractors and the amount expended by the Contractor for all labor,
materials, liability insurance, workmen's compensation or
other insurance, and such losses and expenses not compensated by insurance or otherwise, as are found to have resulted
from causes other than the default or neglect of the Contractor, and all other items of cost and expenses arising from
this operation. .
(b) The Contractor agrees to make proper surveys, having all necessary borings made to ascertain the character of
the foundations upon which the building is to be erected.
page 46 ~

(c) In addition to the cost of the work as defined above, there shall be paid to the Cpntractor
by the Owner, for the sum of Forty Thousand Dollars ($40,000.00).

(d) Between the 1st and lOth of each month, payment shall
be made by the Owner to the Contractor in current funds
equal to 90% of the amount of work done by sub-contractors,
the co$t of miscellaneous items and ma teria1s delivered and
work performed during tl1e preceding month, upon presentation by the Contractor of a certificate from the Architects.
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(e) The pay of the Contractor is to be paid in monthly installments of 6% of the amount of each monthly estimate.
(f) The final .payment, including the retained percentage,
shall be paid within thirty days after completion and acceptance of 'vork embraced in this contract.
Article 10. The Contractor agrees that he will use all
proper diligence to complete the work herein provided for
as so?n as possible.
Article 11. The Contract price hereunder being determined by the cost of the building to the Contractor, plus
fixed fee mentioned above, it is understood that any expenses,· costs and charges incurred and paid by the Contractor in the erection of the building, or in compliance with
this contract as a whole, except as otherwise herein provided,
shall be treated as a part of the cost of the building and
paid by the Owner, anything contained in such General Conditions to the contrary, notwithstanding.
The Contractor and Owner, for themselves and their successors, hereby agree and bind themselves to the full perfol:mance of the conditions herein contained.
page 47 ~ IN vVITNESS WIIEREOF they have executed
this agreement in duplicate, in their corporate
names, and under their corporate seals, on the day of the
year first above written.
JOliN T. WILSON CO~IPANY, INC.,.
By J.OIIN T. WILSON,
President.
Attest:
JOHN F. O'GRADY, Jn.,
Secretary & Treasr.
BOARD OF BUILDING CO~IISSIONERS,
By E. LEE TR.INI{LE, Chairman.
JUNIUS E. WEST,
RICHARD L. B.REWER, Jn.,
JAS. P. JONES,
W. H. JEFFREYS, Jn.
Attest:
JAS. P. JONES,
Secy.
COPY.
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page 48 ~

(EXHIBIT ''B''.)
Date-Parties.

THIS AGREE1\1:ENT, made this 6th clay of April, 1923,
between Duke, Carter & Pag·e, of Richmond, Va. (hereinafter de signa ted Sub-contractor), party of the fh·st part,
and John T. Wilson Co., Inc., of the city of Richmond, V a.
(hereinafter designated General Contractor), party of tl1e
second part :

Wit·nesseth, That the said parties, for and in considcratim1
of the money to be paid by said General Contractor to ;-";aid
Sub-contractor, and of the materials to be furnished m1d the
\v·ork to be done by said Sub-contractor for said General
Contractor, do hereby mutually covenant and agree as follows:
ARTICLE I.
Work.
Said Sub-contractor shall furnish all necessary n1aterials
of a satisfactory character for, and shall perform in a g_ood,
substantial and workmanlike manner, within the tin1e hereinafter specified, the following '\rork in Twelve story and
basement Office Building of the State of Virginia, to be located
on the Capitol Square on the N/W corner of 12th & Bank
Sts., Richmond, Va.
All Hard Tile Work-Hollo'v Tile Complete at $15,342.00.
All Gypsum Block Partition V\T ork, complete, including
column coverning, at $21,630.00.
Following unit prices are to govern for additions or deductions:

0

3"
4"
6"
2"
4"

Hollow Tile 18c per sq. ft. erected.
I-Iollow Tile 19c per sq. ft. erected.
Hollow Tile in 25c per sq. ft. erected.
Gypsum Blocks 171f:!c per sq. ft. erected.
Gypsum Blocl\S 18V2 c per sq. ft. erected.

Said materials and work are to be in strict accordance with
the Plans and Specifications made by Can1eal & Johnston~
Architects, which are identified by the signatures of said.
General Contractor and the owner of said building, .and which
are hereby made a part of this agreement; and all of said

(
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work and the materials used are subject to the supervision
of said Archi teet.
ARTICLE IT.
Time Limit-Delay.
Said Sub-contractor shall commence to perform said work
\vithin three days after receiving written notice from said
General Contractor; and shall complete the whole of said work
and every part thereof so as not to delay any part of the work.
Damages.
And if said Sub-contractor fails to complete said work
''rithin the time specified above, then he shall pay to said
General Contractor, as liquidated damages, the sum of
$
per day for each day's delay beyond the time specified; it being expressly· understood and agreed between the
parties that time is the essence of this contract.
A.RTICLE III.
Payments.
If said Sub-contractor faithfully performs all that is required of him under this contract, said General Contractor
shall pay to him the sum of "Thirty-six Thousand Nine Hundred Seventy-two and 00/100 Dollars ($36,972.00), in the following manner, to-\vit:
Between the 1st and 20th of each month, payment will be
made equal to 85% of the value of work satisfactorily installed in place by him during the preceding month, based
on above named price; final 15% within thirty days -after
completion of the building and acceptance of same by Archi·
tects and Owners.
Provided, that, before each of said payments is made, said
General Contractor may require said Sub-contractor to obtain a certificate from said .A.. rchitect, or the Superintendent
in charge of the work, showing the amount of work done hy
said Sub-contractor and stating that the same is satisfactory
to said Architect or Superintendent; and, provided further,
tha.t said General Contractor may deduct from any of saiu
payments such sum as may then be due him by said Sub-

\
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contractor for delay in the performance of this contract.
It is mutually agreed between the parties hereto that no
certificate given or payment made under this contract, except the :final certificate or final payment, shall be conclusive
evidence of the performance of this contract, either wholly
or in part, and that no payment shall be construed to be an
acceptance of defective work or improper materials.
ARTICLE IV.
Extension of Time.
If the said Sub-contractor be delayed in the completion
of said work by the act or default of said General Contrac..:.
tor, or any of· the other Sub-contractors, or by strikes or
lock-outs caused by the employees of either party, then the
time hereinbefore :fixed for the completion of said work shall
be extended for a period equal to the time lost by reason of
any one or more of the above-mentioned causes; and if said
parties cannot -agree on the amount of such additional time,
then the same shall be determined by arbitration, as provided in Article XII of this contract. But no such allo,,,._
. ance shall be made unless a wlitten claim therefor is presented by said Sub-contractor to said General Contractor
within two days after said delay commenced; and no lockout shall be made by said Sub-contractor without the written consent of said General Contractor.
ARTICLE V.
Scaffolding, etc.
Said Sub-contractor shall provide, at his own proper cosb;
and charges, all labor, materials, scaffolding, implements,
models, moulds and cartage of every description, necessary
for the proper performance of said 'vork and shall a.t all
times keep a foreman or superintendent on the work to represent him, 'vho shall be satisfactory to the General Contractor, and shall employ a watchman and keep proper ligl1ts
on materials, etc. Said Sub-contractor shall lay out all his
own work in every particular and be responsible for ail such
measurements. All rubbish occasioned by his work must be
removed within hventy-four (24) hours after he is notified
to do so, and on his failure to comply with said notice, this
work will be done by the General Contractor at the expense
of said Sub-contractor. Said Sub-contractor will be held
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responsible for any and all damage to or defacement ofother work caused by his workmen. ...1\.ny workman, fore- .
man or superintendent, not satisfactory to the General Contractor, must be removed after notice to this effect is served
on said Sub-contractor.
~

ARTICLE VI.
Plans and Speci:fica tions.
Said Plans and Specifications shall co-operate and supplement each other, so that any work set forth in one and not
in the other shall be performed, as if set forth in both, without any extra charge.

ARTICLE VII.
Changes and Extras.
No changes or alterations in, or additions to, or omissions
from said work shall be made except upon the 'vritten order
of said General Contractor, and conditions of this contract
shall govern all extra w:ork. The amount to be paid by saiu
General Contractor, or allowed by said Sub-contractor, shall
be stated in said written order if said parties can agree thereon; othe_rwise, said Sub-contractor shall proceed to carry
out said ;written order, and the amount to be paid or allowed
respectively shall be determined by arbitration, as provided
in Article XII of this· contract.

ARTICLE VIII.
Right of General Contractor to Complete vVork.
Should said Sub-contractor, at any time during the progress of the work, neglect or refuse to supply all of the
materials and workmen necessary for the proper prosecution thereof, then said General Contractor shall have the
right, after five clays' written notice to said Sub-contractor,
to terminate the employment of said Sub-coutracpage 49 ~ tor for said 'vork and to enter upon the premises
and take possession, for the purpose of completing the work included under the contract, of all materials,
tools and appliances therein, and to employ any other person or persons to finish the work and to provide the materials therefor; and in case of such discontinuance of the
I

I
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employment of said Sub-contractor, he shall not be entitled
to receive any further payment under this contract until
the said work shall be wholly finished, at which time, if the
unpaid balance of the amount to be paid under this con.:.
tract shall exceed the expense incurred by said General Contractor in finishing- the work, such excess shall be paid by
the General Contractor to the Sub-contractor; but if srich ex~
pense shall exceed such unpaid balance, the Sub-contracto1·
shall pay the difference to the General Contractor.

ARTCLE IX.
R-elease of General Contractor.
Should said General Contractor become liable to any other
person for materials furnished to, or work .. done for, said
Sub-contractor on account of the materials and work required by this contract, then said General Contractor reserves the right to require a full release from all such claims,
and to withhold any an1ount which ·may be then due to said
bub-contractor until such release is furnished.

ARTICLE X.
Subletting.
Said Sub-contractor shall not sublet or assign any part
of the work embraced under this contract without the written permission of said General Contractor.

ARTICLE XI.
Non-Liability of General Contractor for Damages.
Said General Contractor shall not be respon~ible in any
manner, or to any extent for any loss or damage that may
happen to said work, or to any part thereof, or for any materials used therein or work done thereon, except- as hereinbefore provided. Nor shall said General Contractor be re- ·
sponsible for any damage caused by said Sub-contractor, or
by any of his employees, or for· any injury or death resulting
to his said employees, or to any other party, in the discharge
of his said work, and said Sub-contractor shall save said·.
General Contractor harmless from all such loss ·and damage.
In the event said General Contractor incurs any expense in
defending any suit brought against him on account of such
I

I

i
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personal injuries or death, or in the event of his having to
pay any damages therefor, then said Sub-contractor shall
indemnify and reimburse him therefor; and said General
Contractor may 'vithhold all or any p1art of any money due
by him to said Sub-contractor under this contract for his
indemnity and protection, until his claim for reimbursementis adjusted and said General Contractor is reimbursed or released from such liability. But if said money is paid to said
Sub-contractor before the adjustment of said General Contractor's claim against him, then said Sub~ontractor shall
execute and deliver to said General Contractor a good and
sufficient indemnifying bond, in a sufficient sum to protect
said General Contractor, with a satisfactory bonding company, doing business in the State of Virginia, as surety.
The said Sub-contractor shall furnish to sa.id General Contractor certi:fica te from insurance carrier s.tating tha.t he is
carrying compens:ation i11surance, in accordance with the
laws of State in which the work covered under this contract
is done.
·
·
ARTICLE XII.
Arbitration.
Should said General Contractor and Sub-contractor be
unable to agree as to the matters mentioned and described
in Articles IV and VII of this cont~act, then such matters
shall be referred at completion of work ·to a Bo·ard of Arbitration, consisting of three disinterested -persons, one to be
selected by said General Contractor and one by said Subcontractor, and these hvo Arbitrators to select a third. The
decision of any two members of this Board shall be final and
binding on both of t.he parties hereto. Each party hereto
shall pay one-half of the expense of such arbitration.
ARTICLE XIII.
Bond.
Before this c9ntract shall be binding on said General Contractor, said Sub-contractor shall enter into bond in the
penalty of $18,500.00, 'vith a satisfactory bonding company,
doing business in the State of Virginia, as surety, conditioned for the faithful performance of all the provisions of
this contract by said Sub-contractor. Said bond to be furnished within
days. If any extra work. is

\
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awarded the said Sub-contractor, said General Contractor
may require additional bond to cover said extra work.
ARTICLE XIV.
Performance of Covenants.
The said parties, for themselves, their heirs, executors, ad·
ministrators and assigns, do hereby agree to the full performance of ·the covenants and provisions herein contained.
WITNESS the following signatures and seals.

DUJ{E, CARTER & PAGE,
By W. D. DUI{E.

(Seal)

Witness ..................... .

A.

~I.

DUKE.
JOHN T. WILSON CO., INC.,

By

SA~I

(Seal)

VER VEER·,
.
Vice-President.

Witness ..................... .
page 50
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Mr. 1\{ay: On behalf of the defendants I wish
to offer the contract between Duke, Carter & Page
and John T. Wilson Company, Inc.
The Court: Is it agreed that the Otis Elevator· Company
was an independent contractor?
Mr. Patteson: Yes, sir.
1\{r. 1\1ay: The defendant, John T. \Vilson Company, Inc.,
after all of the evidence of the plaintiff had been put in evidence moves the Court to strike out all the evidence introduced in the case with reference to John T. Wilson Company, Inc., on the ground that no evidence was introduced
on which a judgment against John T. Wilson Company, Inc.,
could be based.
Mr. Lenahan: I desire to make a motion to strike out all
the evidence as regards the defendant, Duke, Carter & Page,
on the ground that the plaintiff has not shown that Duke,
Carter & Page were working on the building on that day;
second, t.hat the plaintiff has not shown that he was struck by
a tile at all; thirdly, that the plaintiff has not shown by
whom he was struck with the tile.

I

I
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The Court: The Court having heard argument
the motions are overruled, to which ruling the defendants except.

. Note: .A.t this point a recess was taken until 2:30 o'clock
P. M., at which time the taking of testimony was resumed.
CHARLES NIITCHELL,
a witness introduced in behalf of the defendant, Duke, Carter & Page, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Nlr. Lenahan:
Q. Will you please state your name, age and occupation?
.A. Charles l\iitchell; 39 years old; brick foreman.
Q. How long have you been a brick foreman 1
· A. Seven years.
Q. Have you ever worked for Duke, Carter & Page?
.A. Yes.
Q. vVhere were you working about the first of October,
1923?
A. The new State Office Building.
Q. Down in the Capitol Square?
.A. Yes.
Q. For whom 'vere you working then?
page 52 ~ A.. Duke, Carter & Page, brick contractors.
Q. Do you remember any accident having happened to an employee about that time¥
A. Yes, sir.
·
Q. Will you tell the jury where your men were working
on that day¥
A. Niy men were working on or around the seventh or
eighth floor, around in there somewhere.
Q. What particular part of the building~
A. They were working in the outer rooms on the wings
at eac.h end.
Q. The outer rooms of the wings 1
A. Yes, sir.
Q. Were you working at or near the elevator shaft that
day?
A. No, sir.
Q. Were any of your men working there f
A. The nearest of any of my men there were twelve to
fifteen feet from the elevator shaft and only two there.
Q. What were you working with; brick or tile V
-,
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A. They were scaffold men, carrying hoards up the stairway.
Q. Did you have any tile piled at or near the elevator
shaft?
A. Yes, we had tile piled in the lobby about six or eight
feet from the elevator shaft.
Q. In what relation were those tiles to the entrance to the
shaft?
page 53 ~ A. They were square to the elevator shaft.
Q. Were they on the same side of the corridor
as the elevator shaft or the opposite side~
A. On the opposite side next to the stairway.
Q. How did you get the tiles up to the seventh floor, if
you used any?
A. With a hoist on the outside of the building.
Q. Did I understand you to say you ·weren't working on
the walls surrounding the elevator shaft?
A. No, sir; no bricklayers were there.
Q. Nor tile?
A. No tile; not within forty feet of the elevator shaft.
CROSS EXAMINATION.

By ~:fr. Patteson:
Q. How many men did you have working up there that
day?
A. We had a bout thirty bricklayers.
Q. What floor were they working on?
A. The seventh or eighth floor.
Q. You don't remember which?
A. Not exactly. I won't be exact which floor, but the
seventh or eighth floor, a1·onnd up in there somewhere.
Q. Duke, Carter & Page were also doing the brick work
there, 'vere they not Y
A. Yes, sir.
Q. They did all of the brick and tile 'vork on the building "l
A. Yes, sir.
Q. Nobody else had anything to do with it?
page 54} A. No, sir.
Q. Is that right?
A. Yes, sir.
Q. No'v you say you had about thirty men working there
- that day. How nearly had the elevator shaft been completed;
that is to say, 'vas it open on the sides 1
A. The elevator had been completed up to the floor above;
I mean the floor I had the men worldng on, the eighth floor.
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Q. Was it the eighth floor?
A.. Seventh or eighth floor.
Q. Was the elevator shaft completed; all the work that
was going to be done on the shaft, was that completed or
was. the elevator shaft open Y
A. The eleva tor shaft was closed in, all except the doors,
up to the eighth floor.
Q. And that was in process of being worked on then 7
A. No, sir ; we wasu 't working on that then.
Q. I don't mean working on it that day, but the elevator
shaft had not been completed?
A. No, sir. It \Vas open way up.
Q. No doors there at aU 1
A. No, sir.
Q. How close was the tile piled to those openings 1
A. About six or eight feet. There is a lobby
page 55 ~ in there behveen the stairway and the elevator
shaft eleven or twelve feet wide.
Q. How tall were those piles of tile 1
A. We piled them about three feet high, something lik~.
that.
Q. Were they piled up with the sharp edges down or laid
down flat?
A. Flat.
Q. Did you have any occasion that day to handle any
tiles?
A. No, sir.
Q. Did you handle any bricks tha.t day?
A. No, sir.
Q. Did you handle any mortar that day?
A. We handled it, but not around where the tile \Vas at.
Q. I am asking what kind of work you were doing.
A. The bricklayers were \Vorkiug on the outside and the
partition men working on the floor, back in the other floors,
laying gyp.
Q. Laying brick?
A. Laying gyp blocks. It is a different kind of a building material to tile.
Q. When did you become aware that this accident had happened?
A. A little \Vhile after the man got hurt, about :fifteen or
twenty minutes, something like that.
Q. llad you warned anybody \Vork was being done on the
seventh or eighth floor? I-Iad you \Varned the people working clown in the pit of the shaft?
\

\

\
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A. No, sir. The only time we warned them
was when we were working in the elevator shaft ·

itself.
Q. That is the only time you ·warned them?
·
A. I always told them when we were 'vorking in the elevator shaft.
Q. Can you say 'vhether or not you discharged tw·o or three
colored men in consequence of this accident¥
}fr. ~Iay: We object to that question.
The Court: I think it is permissible.
A. I haven't discharged anybody.
Q. Did you have any colored men working for you 1
A. Yes, sir.
. Q. How many!
A. I expect I had about twenty-:five.
Q. And you say that you did not discharge any of them
in consequence of this accident 1
A. No, sir.
Q. Did you discharge anybody around there about that
time?
·
A. We discharge laborers there at any time.
Q. For anything occurring that day what did you discharge
them fort
A. Sometimes they 'vouldn 't work and I had to discharge
them.
Q. I am not asking you about sometimes, but that pf;trticular day. If you discharged anybody what did you discharge
them for¥.
A. I didn't discharge anybody that day.
page 57 ~ Q. You didn't discharge anybody in consequence
of anything happening that day¥
A. No, sir.
Q. Did you have the authority to hire and fire. the men
down there yourself?
A. Yes, sir.
Q. You were the only one that had that authority7
A. Yes, sir.
Q. Ho,v long· had you been working down there-you yourself-that day before this accident happened~
A. I forget exactly what time of day it happened; it might
have been in the middle of the 'day, but I was there from
·seven o'clock; 'vorked from seven o'clock to four.
Q. You mean seven o'clock in the morning t
A. Yes, sir.

I
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Q. Ho'v long did you stay there~
A. Until four o'clock.
Q. Were you away any time during that day 1
A. No, sir.
Q. What were your duties especially 1
A. Well, to keep the bricklayers straight, keep everything
working and in order like it ought to be done.
Q. By whose direction was the tile piled about four feet·
away from the elevator shaft f

1\fr. Lenahan: He didn't say that.
Q. Well, six or eight feet?
A. At my orders and I was always very cautious
about anything like that, piling tile around the
stairway; always kept it back plenty far.
Q. It seems that da.y you didn't keep it back because some
of it fell in there.
A. I don't kno'v whether it did or not.

page 58
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Mr. May: vVe object to argument of the case at this point.
Q. As I understand, you say that that day you had about
thirty men working there. Do you mean yourself and that
number?
A. 1les, sir.
.
Q. Ho'v many of those men were colored men?
A. About half of them.
Q. Could you say the exact number?
~N~ili.

.
Q. Were you the only one that had authority to hire aud

fire down there¥
A. 1les, sir, in our gang, in our trade, the bricklayers that
'vorked under me.
Q. Ho·w much tiling had been put in place on the floor that
you were working on that day~
A. Oh, I expect about half of it, as near as 1 can remember.
·
Q. Was that so with the next floor below you~
A. The next floor below was completed, all except a few
odds and ends which we couldn't .finish up.
Q. When the brick and tile people were 'vorkpage 59 ~ ing on the eighth floor, which you say you were
working on on that day, nobody else was working
on that floor at all, were there?
A. Oh, yes.
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Q. Who '\vas it Y
A. Lots of other men; carpenters, every kind of trade you
could think of working around there on each floor.
Q. Ho'\v could you do your brick work there if other people were· '\Vorking in your wa.y f
A. Just make them get out of ~our way.
Q. Wh-at I want to know was the practice there when you
were occupying a floor for the purpose of doing the brick
'\vork, did other people attempt to do their work at the same
time also?
A. On those floors all the work goes on in rotation.
Q. I am asking about that particular day. Yon said you
had about thirty men up there. Who else had any men up
there¥
J
A. 1\fr. John T. Wilson had carpenters there.
Q. Ho'v many carpenters did he have up there Y
A. I couldn't sa.y.
Q. Anybody else except 1\fr. John T. Wilson Y
A. There were several other trades there, but I just can 'L
think who they were.
Q. You can only thinlr of Duke, Carter & Page and John
T. "\Viis on Company?
A. That is all I can think of now, but I know·
page 60 ~ there were other trades on the floor.
Q. Now the John T. '\Vilson Company was doing
all the carpenter "rork. Is that right!
A. I think that is right, to the best of my knowledge.
Q. And your firm was doing all the brick work~
A. Yes, sir.
Q. Do you knvw ho'v many men John T. Wilson had up
on that floor that day¥
A. No, sir.
Witness stood aside.
JOHN F. O'GRADY, JR.,
a witness introduced in behalf of the defendant, John T. \~Vii
son Co., Inc., being first duly s'\vorn, testified as follows:
DIRECT EXAMINATION.

By 1\fr. May:
Q. Will you tell the jury your name, age and occupation f
A. John F. O'Grady, Jr.; secretary and treasurer, John
T .. VVilson Company, Inc.; thirty-six years old.
•
I
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Q. Ho"r long have you been employed by the John T. Wilson Company?
A. Since 1910, since the con1pany was incorpage 61 ~ porated; before that I was employed by 1'Ir. John
T. Wilson.
Q. You were in active duty for that company on the 3rd
day of October, 1923~
A." Yes, sir.
Q. How many sub-contractors did you have working on
that building?
A. About forty.
Q. Will you tell the jury just some of the trades that
were working there~
A. You mean on this whole building?
Q. Yes.
A. Excavation contractor, stone contractor, structural
steel contractor, limestone contractor, gypsum floors contractor, brick work contractor, tile work contractor, sheet
metal 'vork contractor, roofing contractor, ornamental iron
work contractor, hardwood contractor, plumbing contractor,
electrical contractor, mail chutes contractor, screens contractor, folding door contractor, marble work contractor,
heating contractor, plastering contractor, revolving door contractor, engine contractor, boiler contractor, generators,
stokers, composition floors, 'vood floor lamps; those are some
of them.
Q. Were substantially all of those trades at work on that
building on the 3rd day of October, 1923?
A. I 'vould say about thirty of them. The revolving doord
contractor and stoker contractor; they weren't
page 62 } there yet.
Q. Under your contract with Duke, Carter &
Page did you pay them the money-! give you the contract
to see-did you pay directly to Duke ,Carter & Page ev.erything that was paid to that concern or did you pay off their
employees?
A. We only paid them once a month for the work they did;
for instance, we paid them on the lOth day of November for
the work during the month of October.
Q. Who would you pay?
A. Duke, Carter & Page, one lump sum.
Q. Did you pay anything directly to the employees 1
A. No, sir.
Q. This is a copy of the contract that you had with those
people?

•
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.A. Yes, sir.
·
Q. Do you know how this plaintiff \Vas
A. No, sir.

injured~

CROSS EX.AJ\IIIN ATION.

By Mr. Patteson:
Q. Were you down there tha.t day?
.A. No, sir.
Q. You don't know of your own kno,vledge then how many
people were working· on the floor that Duke, Carter & Page
were working on that day·¥
A. We get a daily report in our office every day
page 63 ~ telling exac.tly what the men are doing and what
the various sub-contractors are doing.
Q. But yon don't know yourself~ You weren't there~
A. No, but I would go around there from time to time. I
didn't happen to be there this. particular day, but I know
from my experience that where one contractor is working
on a floor the other contractors have to work there because
the building has to go on simultaneously. Your plumhers
and steam fitters have to go along up with the partitions
and your electric men are there running conduits. Practically all the trades have to work together. If yon don't you
can't get your units together.
.·
Q. All you know about the accident is what was told you
afterwards~

.A. All we know we get copies of accidents reports, whether
they are our employees or sub-contractors' employees.
Q. Beyond that you don't know anything about it?
A. No, sir.
.
Q. Do you remember whether that was Richmond Day at
the Fair?
A. No, sir.
Q. One of the \vitnesses testified to that this morning.
A. I heard him testify to that effect, but I don't know.
We don't give any holiday as far as John T. Wilson Com- ·
pany is concerned for Richmond Day.
·
Witness stood aside.
Defendants rest.

I
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W. C. ANDE·RSON,
a witness introduced in behalf of the plaintiff,
being .first duly sworn, testified as follows:

DIRECT

EXA~UNATION.

By J\lfr. Patteson:
Q. Do you kno'v Mr. C. G. Mitchell, foreman of ~ricklayers employed by Duke, Carter & Page 1
A. I talked to Mr. 1\Htchell.
Q. Did· you talk with him after the accident in this case l
A. Yes, sir.
Q. Did he or not tell you he had discharged three men
after the accident?
A. He said he did.
Q. Did he tell you whether they 'vere colored men 7
A. They were.
Q. Did he tell you he discharged them because he thought
they were responsible for this accident 1
A. No, sir.
Q. What did he tell you Y
A. I went down to talk to Mr. ~Iitchell to secure the names
of witnesses and he told me he didn't keep names of witnesses except by their last names, didn't have any addresses,
and he said three of the men working there at that time had
been discharged by him and he couldn't tell me
page 65 ~ 'vhere they could be located. He said one of the
men he thought responsible for the tile falling was
one of those discharged.
CROSS EXA1\iiNATION.

By ~fr. Haddon:
Q. How long after was it that you talked to 1\Ir. :Mitchell?
A. I just don't recall; it has been two years ago.
Q. Have you a.ny idea f
.
A. I couldn't tell very well. It was while the man was still
in the hospital.
Q. You are with the insurance company?
A. Yes, sir.
Q. What company?
A. Employers' Liability Assurance Corporation.
Q. You just ask~d him about these men being witnesse~?
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A. That is what I was after.
Q. And he told you he had discharged three men?
A. Yes. sir.
Q. He didn't tell you when he discharged them~
A. He discharged them after the accident; between the
time of the accident and the time I saw him.
· Q. He didn't say he discharged them that clay or the day
after, but said he discharged them since the accident~
A. That is 'vhat I recall.
page 66

~

RE-DIRECT EXAMINATION.

By Mr. Patteson :
Q. And he thought one of them was responsible for the
~alling of the tile 'vas tl1e reason he discharged him?
A. That is what Mr. Mitchell told me. No, that 'vasn't
'vhy he discharged him. He thought he wa.s responsible for
the falling of the tile and he had discharged him, but he didn't
say he discharged him for that.
Q. You were asked when did you have that conversation.
Your custom is to make an investigation as soon after the
accident as you can¥
A. Yes, sir.
Q. Did you follow your usual custom in this case?
A. Yes, sir.
Q. Were you able to locate any one of those discharged
menY
A. I was not.
Q. You had no way of getting the information except from
l\Ir. 1\tlitchell Y
A. None.
Witness stood aside.
page 67
lows:

~

CHARLES MITCHELL,
being recalled by the defendant, testified as folDIRECT EXA1\1INA.TION.

By Mr. Haddon:
Q. You heard l\{r. Anderson testify a few minutes agof
· A. Yes, sir.

I
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Q. He is with the insurance company, is he not?
A. Yes, sir.
Q. Did you tell him you thought one of those men 'vas
responsible for this accident~
A. No, sir.
Q. You did tell him you discharged some of the men he was
looking for 7
A. He misunderstood me there.
Q. What did you tell him ~
A. He asked me 'vhere the men were at that w·ere working
in the stairway and I told him one of them had left and it
would be hard to find him because I didn't where where he
had gone because some suspicion was thrown on him; one
of the men lost a diamond ring on the job and he left
because he was suspicioned.
Q. Was it anything unusual for you to discharge a man
during the course of this contract~
A. No, sir. I used to :fire them any old time,
page 68 ~ any time.
CROSS

EXA~1INATION.

By Mr. Patteson:
Q. You didn't discharge them except for cause, did you~
A. We used to discharge them for not doing enough work
and loafing.
Q. And other causes, too?
A. Sometimes for losing too much time, not coming to work
every day.
Q. And for not obeying your orders you discharged them,
didn't you?
A. Yes, sir.
Q. And you also discharged them for anything that you
thought 'vas misconduct, didn't you?
A. I don't kno'v about that.
Witness stood aside.
Mr. May: I would like to renew at this time the motion
that was made before Your IIonor on behalf of John T. ·Wilson Company, Inc.
Mr. Lenahan: I make a similar motion for Duke, Carter
& Page.
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The Court: I will have· to regard the motion made on behalf of John T. Wilson Company a.s a motion to
page 69 ~ abate the action as to that defendant upon the
ground of misjoinder. That is the only view I
can take of a motion of that character made at this stage of
the case. There are quite a number of Virginia cases bearing upon this question, beginning with the Nichols case in 83
Va. and coming down to the Dozier case in 139 V a.. I think
under those decisions the evidence here very plainly is insufficient to show that the original contractor was under obligations to an employee of the Otis Elevator Company as
an invitee upon the premises of which the general contractor had charge. Therefore, I sustain the motion as to ,John
T. Wilson Company on the ground of misjoinder as shown
from a.Il the evidence, and I overrule the motion as to the
other defendant. I do not undertake to pass upon the evidence at all, but I overrule the motion to exclude the evidence.
Mr. Patteson: In order to keep the record straight I except to the Court sustaining the motion as to John T. Wilson
Company.
Mr. Lenahan: We also except.
0. K.

B. T. C.
page 70 ~

And thaf the following five instructions, viz:

1. The court instructs the jury that this action has been
abated as to the defendant, John T. Wilson Oompany, Inc.,
which has the effect of making the partnership of Duke,
Carter & Page sole defendants. ·
..
2. If the jury believe· from the evidence that the defendants, together with other sub-contrac.tors, were at the
time of the injury to the plaintiff, engaged under their contract with the general contractor in performing their work
under said contract, and that they knew or under all the
circumstances _in evidence should have known, that the pl~in
tiff was engaged in his occupation at the bottom of the elevator shaft and was liable to be injured by material falling
down the shaft, and that the tile or material which injured
the plaintiff ·was allowed or caused to fall down the shaft by
the negligence of the defendants or one or more of their
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employees, then the plaintiff is entitled to recover,. unJess he
was himself guilty of negligence which caused or contributecl
to the injury.
3. Negligence is the lack of such care as a reasonably
prudent person would exercise under the same or similar
cimcumstances.
4. The burden is upon the plaintiff to prove the negligence
of the defendants. The burden is on the defendants to show
contributory negligence on the part of the plaintiff, unless
it appears from the evidence for the plaintiff or from all
the circumstances of the case. Negligence is not to be presumed, nor to be inferred by mere conjecture, but must be
established by a preponderance of the evidence. By preponderance of the evidence is not meant necessarily the
greater number of the witnesses, but it is the
page 71 ~ greater convincing weight of all the evidence before the jury.
5. ':rhe Court instructs the jury that even though they
believe from the evidence tha.t the defendants, Duke, Carter
·working on the building at the time of the accident and further that they stored or piled tiles on the side of the corridor opposite the entrances to the elevator shaft, yet unless
they further believe from the evidenc.e that it was an agent
or employee of the said Duke, Carter & Page that caused
the tile to fall that injured the plaintiff, they must find in
favor of the said defendants, Duke, Carter & Page.
Were given by the Court in the trial of this action at law·,
the first four of said instructions being given in lieu of those
offered by the plaintiff and defendants and the fifth instruction being given at the request of defendants; and that upon
this evidence and these instructions the jury returned a verdict for the plaintiff for the sum of $1,900.00, 'vhich the defendants forthwith moved to set aside as contrarv to the law
and the evidence, and that said evidence 'vas ;ot sufficient
to support the· said verdict; and that after argument by
counsel the Court overruled said motion and entered judgment upon the verdict for the plaintiff, and to this action of
the Court the defendant excepted.
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Teste: this 11th day of ~1:ay, 1927, after legal notice to the
attorneys for plaintiff as required by law.
BEVERLEY T. CRU1viP, Judge.
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I, Luther Libby, Clerk of the Law and Equity
Court of the City of Richmond, do hereby certify that the foregoing is a true transcript of the record in
the above entitled action at la,v, wherein George Luck is plaintiff and Duke, Carter & Page, defendants, and that the said
plaintiff had due notice of the intention of the said defendants
to apply for such transcript.
Witness my hand this 18th day of May, 1927.
LUTHER LIBBY, Clerk.
Fee for record, $30.00.
A Copy-Teste:

H. STEWART JONES, C. C.
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