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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

.THE NORFOLK AND WESTERN RAILWAY COMPANY,
a Corporation ........................... Plaintiff-in-Error

v.
JOHN J. MACE, Administrator of Theodore Mace,
deceased .............................. Defendant-in-Error
To the Honorable Judges of the Supreme Court of Appeals of Virginia:

Your petitioner, Norfolk and Western Railway Company, a
Corporation, r~spectfully represet}t.S.. ~~this honorable Court that it
is aggrieved by the action of t~rt of Augusta County, Va.,
in giving certain instructions and refusing others, in refusing to
set aside the verdict of the jury in favor of the Plaintiff, and in entering judgment on the said verdict, on the 6th day of March, 1928,
in an action at law therein pending in which your petitioner was defendant and Johl) J. Mace, Administrator of Theodore Mace, de. ceased, was plaintiff. The said judgment was in the sum .of Four
Thousand Dollars with interest from the date thereof and costs.
Your petitioner exhibits herewith, as a part hereof, a duly certified transcript of the record in said action at law.
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FACTS OF THE CASE
{

In this petition, the defendant-in-error, John J. Mace, Administrator of Theodore Mace, deceased, will be referred to as plaintiff,
and your petitioner, the plaintiff-in-error, will be referred to as defendant.
Plaintiff's intestate, a boy, about fourteen years and eight months
of age, died of injuries sustained when a truck in which he and his
father were riding was struck by a north-bound, doubleheader, freight
train of the defendant at the grade crossing of the Payne's Run and
Black Rock Springs public road over defendant's tracks at Harriston,
Augusta County, Virginia, on October 17, 1927. The crossing in
question is a dangerous one. The Payne's Run Road, after roughly
paralleling the defendant's tracks, along the top of a hill, descends the
hill and joins the Black Rock Springs Road at right angles running
from east to west across defendant's tracks. The juncture of these
roads is at a point not more than thirty-one feet distant from defendant's tra.ck (R. P. 57, 61, 69). The Payne's Run road is downgrade
from the brow of the hill to the crossing, in its steepest part an eight
per cent ( 8%) grade, and this road is twenty-five to thirty feet above
the railroad track at the brow of the hill (R. p. 61, 68, 293, 296).
From the brow of the hill to ~~ssing the railroad track cannot be
seen from the Payne's RunJ:rR. p. 61 ). The railroad track lies
through a cut as it approaches the crossing from the south and the
embankn1ent on the east, next to the Payne's Run road, is thirty feet
in height at the highest point ( R. p. 293). There is an abrupt curve
on the track that begins four hundred ( 400) feet south of the crossing
and ends just south of the crossing (R. p. 57, 295). To a pedestrian
at the ce!_l,tg of the crossing the track disappears around the curve to
the soutl~ distance of four hundred and sixteen feet (Rp. 62). It
would be necessary to be closer than four hundred and sixteen ( 416)
feet south of the crossing in order to see a person any distance east of
the track on the Payne's Run-Black Rock Springs R~(R. p. 63).
The bank cuts off the view and it is estimated th.atJtne ·track thirty
yards south of the crossing an automobile may qe seen on the road at
a point ten feet east of the crossing (R. p. 39), and the highest estiInate puts this distance on the track seventy-five yards south of the
crossing ( R. p. 24).
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It was rajning at the time of the accident (R. p. 81, 88). One
curtain was on the truck on the side away from the train, when a
mile from the crossing ( R. p. 81, 85) .. At a point three-fourths of a
mile from the accident, and apparently at the time of the accident,
both curtains were on the truck ( R. p. 174, 143). At a distance of a
mile from the scene of the accident the father was driving the Ford
truck and the son, plaintiff's intestate, was with him in the truck ( R. p.
72) .- Plaintiff~s intestate was an active, vigorous, intelligent boy, well
d~veloped for his age; he was familiar with this crossing, had driven
this truck, and was a good driver (R. p. 129, 133, 135). The truck
coming northwardly down the Payne's Run road, turne9 westwardly
into the Black Rock road, practically at the railroad crossing and went
on the track immediately in front of the train (R. p. 31, 138,. 142,
151 ).
The train was a heavy train, with two engines and fifty cars, and
running at the scheduled speed of thirty-five miles per hour ( R. p.
193, 215). The train, as usual, was drifting down grade with the
steam cut off (R. p. 229, 240). The evidence is conflicting as to the
giving of the statutory crossing signals and possibly the verdict of the
jury resolves this in favor of the plaintiff's contention that they were
not given.
It was uncontradicted and undisputed that the engineer of the
front engine had control of the train and could apply brakes on both
engines and the train ( R. p. 210, 211:). The second engineer is not
supposed to keep a lookout like the first ( R. p. 204), and it is a matter of common knowledge that, except on a curve, the leading engine
is directly in front of him, rendering a lookout impossible. The second engineer saw the truck when it came towards the crossing due to
the curve, a very few feet from the track, and when the train was not
·over one hundred (100) feet from the crossing (R. p. 245, 246). He
would have had time only to reach for his whistle cord, no time for a
warning since the train was right on the truck then (R. p. 249, 250,
251).
The truck suddenly came into view about fifteen or twenty feet
from the track when the train was about ninety to one hundred f.eet
south of the crossing. The engineer of the first engine, in control of
the train, saw that the truck was not going to stop and threw the

'·~
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brake into emergency and applied sand to the track and the train was
stopped in thirty-five car· lengths, which is a very ~ood stop ( R. p.
195, 196, 232). There was no time for the engineer to have done
anything else than to put the brake in emergency and sand the rail, a
two-handed operation, and there was no time to have sounded a danger alann. Everything possible to have been done was done in an unavailing effort to avert the collision (R. p. 196, 197, 202, 203, 215,
220, 243). The uncontradicted evidence showed that there was no
possibility to have averted the accident after the collision became imminent, and that the sole negligence of the defendant, if any, lay in
the alleged failure to give the statutory warning of approach. Under _
the instructions of the Court the question of negligence in failing to
avert the accident, as well as the giving of statutory signals, was left
to the jury, and the jury found a verdict against the defendant in the
amount of Four Thousand ($4,000.00) Dollars with interest and
costs, and the Court entered judgment on the said verdict.
ASSIGNMENTS OF ERROR
1. The Court erred in granting plaintiff's instruction No. 4,
which disregards ordinary care and allows the jury to set up an arbitrary standard.
2. The Court erred in granting plaintiff's instruction No. 6,
which seeUs to place a duty upon the crews of both engines, properly
chargeable under the pleadings and evidence to the leading engineer
alone, and which ignores the emergency, and the questions of ordinary
care and contributory negligence under a theory of last clear chance
which is entirely without evidence to support it.
3. The Court erred in granting plaintiff's instruction No. 7,
which places upon the crews of both engines a duty chargeable to the ·
first engineer, under the pleadings and evidence, and it incorporates a··
theory of last clear chance, without any evidence to support a theory,
thus disregarding the emergency and any question of contributo-negligence. This instruction contradicts other instructions.
4. The Court erred in refusing to grant defendant's instruction
"N" since the uncontradicted evidence established the fact that the
defendant kept a proper lookout and did everything in its power to
stop its train in order to avert the accident.
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5. The Court erred in refusing to set aside the verdict because
the evidence establishes that defendant's negligence if any was the alleged failure to give the statutory signals and there is no evidence that
this was a proximate cause of the accident, while the instructions were
conflicting and prejudicial to the defendant.

ARGUMENT
I. PLAINTIFF'S INSTRUCTION NO.4

The Jury Cannot Set Up an Arbitrary and Capricious Standard
but Defendant's Duty Was to Exercise Ordinary Care.
This instruction is as follows :
The Court instructs the jury that if they believe fr0111
the evidence in this case that the approach to the crossing
where Theodore l\1ace was killed was extra dangerous, then
it was the duty of the defendant to exercise extra care to
prevent injury to persons on or about to cross over the
crossing, that is to protect travelers on the county road
against approaching trains, and as to whether such care was
used or adopted by the defendant's servants in the case now
on trial, is a question for the jury to determine.
This instruction in effect tells the jury that they are the sole
judges of the care that should be exercised. It tells the jury thc~.t
where a crossing is e.~tra dangerous a railroad must exercise e:rtra
care, and leaves the entire question both as to the measure of care and
its exercise solely to the determination of the jury. Ordinary care is,
of course, a relative term and the amount of prudence demanded in
discharging·the duty of exercising ordinary care varies with the conditions, but it is always the care of an ordinarily prudent person, acting prudently, under the same or similar circumstances. The requisites
of slight care, ordinary care, and the highest degree of practicable
care are matters of law to be determined by the Court. The question
of the. exercise of care is one of fact to be determined by the jury.
But the jury cannot set up its own standard, as a matter of law, and
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then determine as a matter of fact, whether that standard has been
·observed. Extra care is a dangerous term and under the instruction
complained of has no limit except the whims and capricious requirements a jury may see fit to fix. This instruction is not qualified by
and does not qualify any other instruction, but contradicts every in;~.
struction granted for the defendant in which its duty is defined in
terms of ordinary care.
This instruction is complete in itself as defining the limits-or
lack of limit-of the defendant's duty. Defendant's instruction "J"
defines ordinary care, and throughout defendant's instructions its duty
and that of plaintiff's intestate are referred to and explained in terms
of ordinary care. This instruction contradicts every other instruction
on defendant's duty and disregards the requisites of ordinary care.
It is true that a somewhat sin1ilar instruction was approved without discussion in Kimball & Fink, etc.J v. FriendJ etc.J 95 Va. 125, but
the crossing was unusually dangerous in that case in that the traveler
could rely to some extent on the invitation of the silent gong or open
gate. But even there the duty of "extra care" was explained and
qualified in terms of reasonable precautionJ thus in effect making it
merely a varying degre~ of ordinary care. In the instruction complained of, however, the "extra care" is not qualified by ordinary prudence or surrounding circumstances or conditions but is to be fixed by
the jury by any standard they may see fit to accept.
The duty of ordinary care as applied to a lookout has been defined as: "such as a prudent person would exercise under the circumstances at the particular time and crossing in endeavoring to perform
his duty." Morton's Exr. v. Southern Ry. Co.J 112 Va. 398, 71
S. E. 561.
It is established that where the view of an approaching train is
obstructed, a higher degree of caution is imposed upon both traveler
and railroad company, the degree of caution required of both parties
being in proportion to the danger caused by the obstruction. Southern Ry. Co. v. JonesJ 106 Va. 412, 56 S. E. 155; A. & D. R. Co. v.
RiegerJ 95 Va. 418,28 S. E. 590.
"The Company is not bound to exercise extraordinary
care by using every possible means to prevent injury but it
is bound to use reasonable precaution. It is said that the
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care and skill to be reasonable must be proportioned to the
danger and multiplied chances of injury . . . . " Elliott
on Roalroads, 3rd Ed. Sec. 1649.
~

"In smne cases and under some circumstances ordinary
care n1ay require a very high degree of viligance and precaution but this does not necessarily include all that is
physically possible, Weber v. New York &cR. Co., 58 N.
Y. 451, citing authorities." Elliott on Railroads, 3rd Ed.
Sec. 1649, note.
An instruction on the degree of care should be made entirely
plain. American Locomotive Co. v. Hoffman, 108 Va. 363, 61
S. E. 759.
So, it is most respectfully submitted that the instruction complained of is erroneous and prejudicial since it allows the jury to set
up any standard of duty dictated by any passing fancy 01~ caprice and
without regard to the requisites of ordinary care.
II. PLAINTIFF'S INSTRUCTION NO. 6
A.

There Was No Negligence Chargeable to the Second Engineer.
T~is

1-

T

I
'

instruction is as follows :
The Court instructs the jury that if they believe fron1
the evidence in this case that the defendant's servants in
charge <;>fits engines saw, or ought to have seen, by the exercise of reasonable care, that the truck in which Theodore
Mace was riding was approaching the crossing in front of
the train, apparently as if the driver was unconscious of the
danger, then it was the duty of the servants of the defendant's company to use all the means in its power to do everything that could be reasonably done, under the circmnstances, to avoid the mischief complained of here; and if
the jury believe from the evidence that the defendant was
negligent in this case, and that such negligence was the
proximate cause of the death of Theodore Mace, then they
must find a verdict for the plaintiff.

/1
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Plaintiff's bill of particulars, filed to the notice of motion, refers
throughout to defendant's servants in charge of its train, or in charge
of the locomotive engine to ·its train, or to its engineer. Any duty
n1ustt of course, be chargeable only to those employees upon whom
its performance devolves, and who are in active charge and control of.
the train. The conductor of a freight train is in a sense in charge of
it since the crew are subject to his orders, but he is not chargeable
with the duty of keeping a lookout or of sounding warning or stopping
the train since these are duties devolving on others and such others
are responsible for the performance of such duties.
No duty was alleged as to the second engineer in plaintiff's notice
of motion and bill of particulars, or in the opening statement of counsel, and this instruction is based solely on the frank statement of defendant's engineer in charge of the second engine on its train in question that he saw the truck in which plaintiff's intestate was riding
about the time it was seen by the first engineer due to the fact that the
tracks curved to the right ( R. p. 241, 243, 245) . It is uncontradicted
that the train was drifting or running without steam and that the air
on the front engine controlled the brakes on both engines and the
whole train ( R. p. 212, 211, 249). So the engine was not pulling but
drifting, no qu.estion of independent negligenc~ in not cutting off the
second engine enters as it did in the case of Hunter's Admr. v. Chesapeake & Ohio Ry Co., 120 Va. 699.
The uncontradicted evidence shows that the second engin~er had
no duties with regard to keeping a lookout, sounding warnings, or
stopping the train.
It is true the second engineer testified he was supposed to keep a
lookout (R. p. 241) but his duties were defined by Clay, the engineer
of the first engine in control of the train, who testified on cross examination ( R. p. 204) :
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Q The second engineer, of course, don't look out
at all?
A He looks the same as I do.
Q But he is not supposed· to keep a lookout like you?
A Not like I have to look.
Q Is there a bell on his engine too?
A Yes, sir.
Q Is that supposed to ring too ?
A No, sir.
Q That is not supposed to ring?
A No, sir.
Q It is only the bell on the front engine that is expected to ring and the signals are expected to be given by
the front engineer?
A Yes, sir.
The same witness testified (R. p. 210):
Q What was the second engineer to do in a case like
that?
A He doesn't do anything, but he could open his sand
blower, but I have • control of the train.
Q Your brake is controlled by air?
A Yes, sir.
Q And it goes on each car all the way back?
A He· can handle the brake on his engine independent.
Q That is the only thing he has got any control over?
A Yes, sir.
Q When you put your air on the front engine that
also applies to the second engine, too, doesn't it?
A Yes, sir.
Questioned as to why he did not give a danger alarm, Huddleston, the second engineer, testified on cross examination (R. p. 249):
Q Now you say, however, that you saw the man as
quick, you think, as the front engineer?
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A I saw him. It curves to the right and we were
right on .him when I saw him.
Q You, of course, didn't put on the brakes at all?
A I had no control of them.

Q Why didn't you give the alarn1 signal; you were
right there?
A I was right there, but I didn't do it.
A We were right on him, it was all done in a second
or two.
A I wouldn't have had more than time to reach for
it anyhow after I saw him.
A

There was no time to do anything.

A The front man, he give the alarm at the whistle
board, and when we came right around there he was right
on him.
And again on Re-direct examination ( R. p. 251) :
A He had the warning from the board by the whistle
and then when we got on the crossing, when the automobile
came on the crossing we were on there too.
Q You were there too, both of you together?
A Yes, sir, we were all there together, and there was
no way to give any warning. I might have got tny hand
to that whistle. I don't know, but I did not.
Q And if you had gotten it, you were on him and it
would not have saved him?
A No, sir, we couldn't have done anything to save the
man at all.
It is on such evidence as the foregoing that plaintiff was granted .
an instruction placing the duty of avoiding and averting the accident
on the crews of both engines. The evidence is uncontradicted that a
proper lookout was being kept and that the truck was seen as soon as

l1
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it emerged into view. The second ~ngineer happened to see it because, as he testified, the curvature of the track allowed him to look
past the first engine, but since it was a matter of a very few seconds,
almost instantaneous, he did not give and did not attempt to give a
warning with his whistle, the only possible thing he could do, and a
thing of doubtful or conjectural effect and calling for instantaneous
··co-ordination and lightning-like action on hi.s part.
·
The emergency will be adverted to in another objection to this
instruction; but the doctrine is clearly established that where ·confronted by an emergency, the failure of an etnployee to exercise the
best judgment that the case renders possible does not constitute lack of
car and skill amounting to negligence, but his actions tnust be judged,
by what a prudent person would have been likely to do under the same
circumstances. Van Siclller v. Washington & 0. D. Ry. Co., 142 Va.
857, 128 S. E. 367.
Yet, this .instruction tells the jury that the crews of both engines
should have used all the means in their power to have done everything
that could reasonably have been done to avert the accident, and allows
argument to the jury that the second engineer was negligent in not
doing the only thing he could possibly have done, that is, sound the
whistle as a danger alarm, when the evidence shows such action would
have been entirely ineffectual, since the warning would ·have come
practically at the moment of impact, and there is no evidence that it
could possibly have averted the accident if given.
As was said by Kelly, J., in delivering the opinion of the Court in
Chesapeake & Western Ry. Co. v. Shiplett's Adm.x., 118 Va. 63,70:
... "In the present case it may very properly be said as in
theN. & W. R. Co. v. Belcher, supra, that the theory that
the accident might have been avoided is a matter of the
merest conjecture and speculation."

B. The Doctrine of Last Clear Chance Has No Application
This instruction was in effect a last clear chance instruction.
Virginia Ry. & P. Co. v. Smith & Hicks, Inc., 129 Va. 269. It is
not concerned with the question of statutory signals but coming down
to the moment of. impact almost, it. deals. with the duty of the defendant to avoid the collision after the time when it became apparent
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that the truck was being driven heedlessly upon the track The evidence is uncontradicted that there was no opportunity to avert the collision when the truck came down the Payne's Run Road and turned
into view along the Black Rock Springs Road, without stopping, and
at a distance of from fifteen to thirty feet from the crossing. The testitnony of all eyewitnesses, both for plaintiff and defendant, agree that
the truck came into view not more than fifteen or twenty feet from the
tracks when the train was not more than ninety or one hundred feet
away ~rom the crossing. Traveling at a speed of thirty to thirty-five
n1iles per hour, the regular scheduled speed, the train was approximately two seconds from the crossing when the truck came into view.
The evidence is uncontradicted that the engineer did everything possible to stop the train, that he could do nothing more, and that everything in his power was done. It is uncontradicted that the first engineer acted properly in putting on ~e emergency brakes and sanding
the rails, and that this was an operation requiring the use of both
hands and that he could not possibly have sounded an alarm whistle.
The sole foundation for plaintiff's instruction on the duty to avert the
collision after it was rendered imminent, lies in the vague and conjectural suggestion that the engineer of the second engine might have
sounded the whistle of his engine and might have avoided the accident.
This is merely the purest conjecture, without any evidence to support
it, and clearly disproven by the only evidence bearing upon it-the testimony of the second engineer.
The evidence clearly shows that the tr(k suddenly emerged into
view and drove on· the tracl~ without stopping, almost immediately in
front of the train, and that defendant did everything to avert the
collision.
Dave Veney, a witness for the plaintiff, testified (R. p. 17) :
Q Now after you heard the whistle and as the train
approached your. blacksn1ith shop, did you see it approaching?
A Yes, sir, I can see the train I expect forty or fifty
feet anyhow.
Q Before it gets to the crossing?
A Yes, sir.

John f.
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Did you see the Mace car as it approached the

Yes,sir.
Q Was it going slow or fast?
A It was moving along, it came right on around.
Q Was it moving slowly .or fast?
A Running like about always.
Q Just about like a car would run over a crossing
like that?
A Yes, sir.

And on cross examination ( R. p. 31) :

Q Where was the train when you first saw it, about
as far as from you to that door, did you say?
A Yes, sir, it was about that far from Mr. Mace?
Q And Mr. Mace was coming, too, wasn't he?
A Yes, sir.
·
He never stopped, did he?
A No, sir, they just ran together like that (indicating).
Mrs. J. C. Weast, an eyewitness, called by the defendant, testified (R. p. 138):
A As I went in and sat down in the chair I heard the
train whistle and in a few minutes it ran out of the cut and
just as this truck came around the bend they both ran together. The truck ran right in front of the railroad train,
and 1t was just a collision right there, and the truck was
knocked all to pieces and flew a· few yards down the track
on the side of the railroad."
And again (R. p. 139):

Q But did you hear the usual whistle?
A

Yes, sir, and naturally I looked out as I just sat
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down on the chair, and just then the train ran out of t'
cut and the car ran right around in front of it.
Q Did he stop?
A No, sir.
And on cross examination ( R. p. 142)

~

Q You just happened to be looking out of the winaow
when the train came out of the cut?
A Yes, sir, because I just sat down there, and naturally when I heard it whistle, I looked out and Mr. Mace drove
right on into the railroad.
Lil Jackson, an eyewitness, called by the defendant, testified itJ
part (R. p. 151):
. . "so I turned around and goes up to Mrs.
Weast's front gate and turns the horse around and the man
commenced blowing and this other man kept running and
a little bit before he got there I said, 'Man, why don't you
stop,' and the man kept blowing and he ran right up on the
track and the front wheels of his car went over the last rail
and checked and in a second it knocked him right out . . . "

6\
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Witness~lay,

the engineer in charge of the train, called by
the defendant, testified (R. p. 195) :
A I saw him I suppose, I couldn't say exactly, but
possibly ninety or one hundred feet from the crossing there.
Q When you were approaching the crossing?
A Yes, sir.
·
Q Tell the jury then in your own way about it.
A I saw him about that close and I saw he wasn't
going to stop and I immediately put the brake in the emergen~y.

Q You threw the brake in the emergency the minute
you saw he wasn't going to stop?
A Yes, sir.
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Q He was approaching the track and you were approaching the crossing?
A Yes, sir.
Q Did you sound the distress signal then.
A No, sir.
Q Why didn't you?
A I didn't have time to do anything but try to stop.
Q And you tried to stop?
A Yes, sir.
Q You threw it right in the emergency?
A Yes,sir.
And on cross examination ( R. p. 198) :

Q How close was he to the track when you first saw
him? You saw him long enough to realize that he was
going to stop?
A I ~ouldn't say exactly, but fifteen or twenty feet,
tnaybe a little more, maybe a little less, I couldn't say exactly:'
And again ( R. p. 200) :

Q If you had alarmed him, if you had given thi!:l
sharp alann signal, that would have been a warning to him
to stop?
·
A · I only had time to put the brake in the emergency
from the time I saw him.
(R. p. 201):
A I couldn't do both, I only had time to get the brakes
in emergency.
A It was my duty to stop as soon as I could after I
saw him.
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A. I was trying to stop as qqick as I could. I wasn't
studying about how long it was going to take me to stop.
And again ( R. p. 202) :
A I saw him coming there, just like that (indicating)
coming around there, and he kept coming, and I put the
brake in emergency. ·
Q When you saw him fifteen or twenty feet from the
track coming towards the track, you did not give any alarn1
signal at all ?
A I didn't have time to do anything more than I did,
Mr. Curry.
· Q So far as· giving the alarm signal, you can put on
the brakes and blow that whistle at the same time, it don't
take both hands to do it, does it?
A You have got to open the sand and put the brake
in the ·emergency t<>f).
Q You can do that almost instantly?
A You have to put the brake on with one hand and
open the sand with the other.
Q You could put the emergency brake on and blow
the whistle without putting the sand on?
A But I wanted the sand on, I put the sand on
and put the brake in the emergency.

W. N. Huddleston, engineer of the second engine, called as a
witness by the defendant, testified (R. p. 242):
Q In order to put that emergency on properly, was
it, or not, necessary to turn the sand blower on?
A Yes, sir, if you don't do that, you lock the wheels
after you turn the emergency on.
Q And you are liable to cause an accident I suppose?
A Yes, sir.
·
Q And you put the sand on at the same time?
A You are supposed to.
Q And that is what this engin~er did?
A I don't know but he was supposed to. When he

I
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put it in emergency that would lock his wheels and he generally always reaches for the sand when you are in emergency.
See also testimony of Falls to this effect, R. p. 215. See also testimony of -Robertson, R. p. 232.
And again, R. p. 243, with reference to the actions of the first
engineer:
"He did everything he could in the time he had. He
didn't have any time to do anything more. You know by
the time he put the brake on and opened his sand blower,
that is all the time he had."
Huddleston, the second engineer, testified, R. p. 245:
A I saw the automobile by the time he did, I suppose.
You see, it was on a curve to the· right.
Q You had a clear view the way the engine was
turning?
A It was right in my sight, just as soon as we came
around, I don't know, a hundred feet, I don't know exactly,
I never measured it, but it was mighty close to that.
Q About how close was the automobile to the tratk
when you first saw it?
A I couldn't tell for I don't know, it wasn't but a
very few feet, you know.
Q It was very far?
A No, sir, not very far from the track.
And again (R. p. 248) Huddleston, the second engineer, testified:
Q The first thi_ng you would do would be to whistle,
wouldn't it ?
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A I don't know, I would use the emergency first like
this man used it.
. A I would have put the brake on and i{ I had h~d time
enough I would have blown the whistle.

Q You think if you warn a man when he is going into
danger, he is liable to stop?
A The only way we had· to keep from killing him was
to use the emergency just lik~ this engineer done.
As to possibility of lookout:
Dave Veney, a witness called by che plaintiff, testitn!d on direct
examination ( R. p. 25) :
Q As you come down here, I understood you to say
there was a bluff along there between the Payne's Run
Road and the railroad, as you approached the crossing?
A Yes, sir.
Q Now coming down this road in an automobile can
you see the railroad ?
A Yes, sir, you can see it along about here ( indicating), and then you cannot see it until you get right along
about here (indicating).
Q Yott can see it along back here then for some distance?
A Yes, sir.
Q And when you get along her~, about this curve, you
cannot see it then until you get right close to the railroad.
Is that right?
Veney testified on direct examination ( R. p. 24) :

Q Now in coming down the Payne's Run Road, coming down towards this crossing, coming north, is there an
embankmenj there that cuts off the view of road and the
railroad?
A Yes, sir.
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And again ( R. p. 26) :

Q Now when you first saw or .when your attention
was called to this automobile how far do you think it was
from the railroad track?
A It was going right around here (indicating).

Q In other words it was coming into the Black Rock
Road there?
A Yes, sir.
Oscar Via, a witness called by the plaintiff, testified ( R. p. 43) ·
Q How far is it from the railroad track or from the
rail where the Payne's Run road comes into the Black Rock
Springs road, where they join?
A It is about fifteen feet.
Curry Carter, a witness called by the plaintiff, testified ( R.
p. 61):
Q About how far is it from the railroad track where
Payne's Run road runs into the Black Rock Springs road?
· A Measuring to this point, that is the middle of the
intersection, not to this point, but to the middle of the intersection, it is thiry-one feet.
Q To the east rail?
A Yes, sir.

.
Oscar Via also testified on direct examination ( R. p. 38) :

Q Now in coming along down the railroad when a man is walking, can you see someone approaching the railroad, can you see a vehicle approaching the railroad at the
crossing for some distance?
A Something like thirty yards you might, but you
would have to ·be thirty yards.
Q On the road?
A Yes, sir.
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Q And could you see it about ten feet from the
crossing?
A You mean the main road?
Q I mean if an automobile, say was about ten feet
from the crossing, from the actual rails, you could see it if
you are coming down the railroad when you are thirty
yards from the crossing?
A Yes, sir, about thirty yards.
Curry Carter, testified for the plaintiff (R. p. 62):
A From the center of the crossing to where it disappears to a pedestrian on the south is 416 feet.

Q Did you notice about how far you could see coming along the railroad, you could see a person eight or ten
feet from the last rail of the railroad?
A You would naturally ·have to be closer than 416
feet to see anybody any distance up that road.
And again ( R. p. 61) :

Q In going, say from the· crossing here, from the
Harriston crossing, going south along the Payne's Run
road, as you go along that road, can you see the railroad
track?
A After you get the railroad track behind you, you
cannot ~ee any more until you reach and go over the brow
of the hill.
Q About how far is it to the brow of the hill from
the crossing?
A Five hundred and seventy-seven feet.
Q Nearly two hundred yards?
A Yes, sir.
It is clearly established from the uncontradicted evidence in this
case that there was no evidence whatsoever· upon which to base a
theory of last clear chance, and there was no appreciable interval of
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time in which the defendant in the exercise of ordinary care could
have avoided the accident. There was no evidence upon which such a
theory could be sub1nitted to the jury.
As was said by Prentis, J., in delivering the opinion of the Court
in vVasltington & 0. D. v. Thompson, 136 Va. 597, 603:
"It should and must be emphasized that a plaintiff is
not entitled to recover under this doctrine upon a mere preadventure. He has no right to hold the defendant liable
merely upon showing that perhaps, if the defendant's agents
had responded properly, promptly, instantaneously, he
might have been saved. The burden is on hin1 to show
affirmatively by a preponderance of the evidence which convinces the average mind that by the use of ordinary care,
after his peril was discovered, there was in fact a clear
chance to save him. It is insufficient to show that there was
a mere possibility of doing so."
The same principle is enunciated in U. S. Spruce Lumber Co. v.
Shumate, 118 Va. 471. This motion was considered on a demurrer to
the declaration but the controlling principle ·is the same as laid down
by Cardwell, J., in delivering the opinion of the Court.

•

"In the circumstances and under the conditions prevailing at the place of the accident, related in the declaration,
the negligence of the plaintiff as well as that with which the
defendant is charged, was continuous and practically instantaneous, covering only a short distance of space between the
point at which the trainmen could see the plaintiff approaching the crossing. and a still shorter distance from the point
at which he could have seen the approaching car and engine
had he looked; so, that the doctrine of the "last clear
chance" which is invoked throughout the declaration, could
have no sort of application to the facts of the case. That
doctrine presupposes an appreciable difference in time between the earlier negligence of the plaintiff and the latter
negligence of the defendant, and must appear that, in contemplation of the entire situation, after the danger of the
plaintiff became known to the defendant, or ought to have
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been discovered by it by the exercise of ordinary care, it
negligently failed to do something which it had a clear
chance to do to avoid the accident. Real Est. Co. v. Gwyn,
113 Va. 337, 74 S. E. 208, Roanoke Ry. Co. v. Carroll,
supra, Smith v. N. & P. Tr. Co., supra."
The defendant had to act in an emergency and the doctrine of
last clear chance does not apply but this will be considered furtlier.
C. This Instruction Ignores the Emergency and the Requisites of
Ordinary Care
It is uncontradicted that defendant was confronted by a sudden
emergency. And the law requires only that it should act with ordinary care in attempting to avoid an accident. But the evidence clearly
establishes that there was nothing more the defendant could have
done.
As was said by Keith, P., in delivering the opinion of the Court
in Norfolk Southern R. Co. White's Adm',-r, 117 Va. 342, 343:

v:

/

"If the minds, nerves, and muscles of men were so accurately co-ordinated that there could be instantaneous action to meet an emergency, there would perhaps be merit in
this case. . . .
"It is not a case for the application of the doctrine of
the last-clear chance because the act of negligence upon the
part of White and that upon the part of the railroad company, if negligence there was upo~ its part, are so closely
connected in point of time as not to have afforded the employees of the railroad company a plain opportunity to avoid
inflicting the injury for which this suit is brought."

The uncontradicted evidence in this case brings it within the
principle expressed by l(elly, J., in delivering the opinion of the Court
in Chesapeake& We~tern R)'· Co. v. Shiflett's Adm','r, 118 Va. 63, 70:
" . . . it is clear that the mental and physical faculties
of the other men would have had to act with more than
human precision, and with the quickness of eiectricity to

-~
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utilize the scant time and distance thus remaining in saving
this man from the wholly unexpected and unlikely emergency which his inexplicable conduct had precipitated. If
they had succeeded it would have been by the merest chance.
The law does not impose liability under such circumstances."
Yet the instruction complained of tells the jury that the defendant
should have used "all the means in its power to do everything that
could reasonably be done under the circumstances" when the uncontradicted evidence is that the defendant acted in an emergency and yet
did everything possible. There was .absolutely no evidence upon which
to base such an instruction, not even a scintilla were that rule still in
operation. The jury should not have been allowed to consider as the
proximate cause of the accident conjectural negligence that never
existed.
The case of Chesapeake & Ohio Ry. Co. v. Hall, 109 Va. 296,
300, 301, can1e upon a demurrer to the evidence, which -admitted defendant's actionable negligence in failing to give the statutory warnings, and was decided before our present doctrine of comparative negligence was engrafted upon the law, but it is submitted that the principle enunciated there applied here, when Harrison, J., said, in delivering the opinion of the Court:
·
"Why she did not look we do not know, but it is clear
her thoughtless disregard of this obvious duty was the proximate cause of her death, and precludes the right of recovery."
"When he realized that she was going to attempt to
cross, there was nothing he could do to save her. He did
not even have tin1e to call to the engineer."
D. This Instruction Conflicts With Other Instructions in Presenting
Two Theories of Plaintiff's Case
Plaintiff asked for and was, granted instruction-s setting forth the
defendant's duty to sound the statiltoty warning signals of approach,
and allowing recovery in spite of--contributory -negligence. · Il-niust
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be conceded that since there was evidence of failure to give the statutory signals, that instructions could not be objected to on that ground.
In fact, the evidence presented no other theory upon which the plain- ·
tiff could recover, or upon which the case could properly go to the
jury.
The instruction complained of, No.6, and the one following, No.
7, taken with No. 4, hereinbefore discussed, leave this theory entirely
and proceed upon the theory that defendant should have taken extra
precaution in approaching this crossing and used all possible efforts to
do the impossible-that is, to avoid the accident.
The defendant's duty was to give the statutory signals of approach and to exercise ordinary care in keeping a lookout to discover
travelers approaching its crossing and to exercise ordinary care to
avoid injuring them, the care in each case being such as an ordinarily
prudent person would exercise under the same or similar circumstances .
. The only duty as to warning was the strict one of giving the
statutory signals of approach. Director General v. Pence's Adm.-r.,
135 Va. 329, 343. There was no charge as to negligence in the speed
of the train and no evidence to support it. The evidence is uncontradicted that a proper lookout was kept, since the truck was seen as soon
as it emerged into view, and there is no evidence to contradict the testimony of the trainmer1 that every possible effort was made to avoid
the accident in the emergency with which the engineer was confronted
and in the short space and almost negligible period of time in which
any action could be taken.
This evidence is undisputed and yet the jury under this instruction, with no evidence to support such a theory, are allowed to conjecture what possible thing might have been done, and to surmise the
effect of a possible danger alarm when the uncontradicted evidence is
that all that was done and all that might have been done, had to take
place, necessarily almost instantaneously with the impact of the collision.
This was a theory that had no place in this case, under the evidence, and was prejudicial to the defendant. The jury might have accepted it and its injection into the case could have no effect, except to
confuse and mislead the jury, because it is clearly disproved by the
evidence and has not one iota of evidence to support it. It is fallacious in the extreme, since it is based upon the purest conjecture. In
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other words, even though the jury had believed defendant's evidence
that the statutory signals were given, yet, they could have found the
defendant liable if they surmised that the whistle should have been
blown at the moment of impact and conjectured as to its possible
effect, though there is no evidence whatsoever to support such a
·
theory.
As was said by Christian, J., in delivering the opinion of the
Court in Green v. Ruffin, 141 Va. 628, 641:
" . . . In other words, the jury had before it two
theories, upon either of which it might have found for the
plaintiff, and since we cannot say which one was accepted
by them, an error with respect to either would have to be
regarded as prejudicial. 'Where two instructions are inconsistent with or contradict each other it is impossible to
say whether the jury w.ere controlled by the one or the
other.' Richmond Passenger &c Co. v. Steger, 101 Va.
321, 43 S. E. 613; Va. &c Wheel Co. v. Chalkley, 98 Va.
62, 66, 34 S. E. 976; N. & W. Ry. Co. v. Mann, 99 Va.
. 180, 187, 37 S. E. 849."
III. PLAINTIFF'S INSTRUCTION NO. 7
This instruction is as follows:
"The Court instructs the jury that it was the quty of
(
) the servants of the defendaQt in charge of its engines on its
northbound train No. 88, that killed Theodore Mace, to
have kept a reasonable lookout for persons about to pass
over the crossing as the train approached it; and it was the
duty of the defendarit's servants to keep such reasonable
lookout according to the danger of the crossing; and the
Court tells the jury that if the defendant's servants in
charge of the engines on its said train saw, or ought to have
seen, by the exercise of reasonable care, that the truck in
which Theodore Mace was riding was approaching the
crossing, and that it appeared as if the driver of the truck
was unconscious of the danger of the approaching train, and
was about to drive over the crossing in front of the train,
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then it was the duty of the servants of the said defendant in
charge of the said engines to have done everything that
could reasonably have been done by them to avoid the accident complained of, and if the jury believe from the evidence that the defendant's servants were negligent in this or
failed in this duty, and that such negligence or failure of
duty was the proximate cause of the death of Theodore
Mace, then the jury must ·find a verdict for the plaintiff."

This instruction with the exception of the added duty of keeping
a lookout is in effect the same as Instruction No. 6, just discussed,
and everything there said with reference to that instruction applies
with equal force to this.
As said before, there is no evidence whatsoever that defendant
did not keep a reasonable lookout, but the uncontradicted evidence is
that the lookout was properly kept and that the truck was seen as soon
as it was in a position to be seen.
What has been said above in connection with the duty of second
engineer to sound a warning, stressed in argument under. these instructions; the doctrine of last clear chance; ignoring the emergency ·
and the requisites of ordinary care; no evidence upon which to base
the instruction and the conflicting theories presented, all apply to this
instruction.
In addition to conflicting with plaintiff's theory that the proxi..
mate cause of the accident was defendant's negligence in failing to
give the statutory signals, plaintiff's instructions Nos. 6 and 7, contradict certain of defendant's. instructions, and could serve only to
confuse the jury. It is true that defendant's instructions, "I," "L,"
and "M," seek to define defendant's duty as to warning, lookout, the
emergency and attempting to avoid the accident, and defendant's duty
is expressed in terms of ordinary care, which is defined in defendant's
instruction "J." Plaintiff's instruction No. 4 laying down the undefined duty of extra care; No. 6 laying down the duty of the crews
of both engines "to use all the means in its power to do everything that
could be reasonably done under the circumstances" ; and No. 7 requiring the crews of both engines "to have done everything that could
reasonably have been done by them to avoid the accident," when there
.was no evidence upon which to base such instructions, and no evidence
except that everything possible was done, si~ply opened a path of
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vague conjecture to the jury that defendant's instructions sought
to bar.
As was said by Christian, J., in delivering the opinion of the
Court in Norfolk Southern Ry. Co. v. Banks, 141 Va. 715, 721:

"it is quite true that an instruction given at the suggestion of defendant's counsel presented a correct statement
of the law on this subject, but the effect upon the jury's
mind of an _instruction which tells them under what circumstances they may find for the plaintiff, when another instruction specifies a different set of facts which must be established before recovery can be had, can only serve to confuse and bewilder, and are manifestly in conflict."
IV. The Court Erred in Refusing Defendant's Instruction "N"
This instruction is as follows :
"The Court instructs the jury that they shall disregard
any charge of negligence in the plaintiff's notice of motion
as to the alleged failure of the. defendant to keep a proper
lookout and to fail to stop its train in time to have averted
the accident, since such charges are without evidence to support them."
Under defendant's theory of the case and upon the evidence,
there was only one theory upon which the plaintiff could recover, and
that was defendant's alleged failure to give the statutory signals of
approach for the crossing. This was only a questionable ground of
recovery because it is very doubtful whether there was any evidence to
prove, or any evidence from which to properly infer, that such failure
to give the signals, if established, was a proximate cause of the accident.
The evidence of both plaintiff and defendant clearly established,
in fact without contradiction, that defendant properly, and as efficiently as possible discharged its duty in keeping a lookout and, stopping
~
its train.
This being true these questions shoul~ave gone to the jury,
under plaintiff's instructions complained of, b~t this·instruction should
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have been given and plaintiff's instructions in conflict with it should
have been refused. In this way the only proper theory upon which
plaintiff could recover, under the evidence, that is failure to sound the
statutory signals, would hav~rely presented to the jury, and the
other, vague and conjectural que.stions would have been eliminated
from their consideration.
Plaintiff's instructions on these questions were without evidence
to support them, and it was palpable error to give them. Defendant's
instruction "N" should have been given because had a verdict been
found based on defendant's negligence in failing to keep a lookout or
failing to stop its train and avert the accident, it would have had to be
set aside as entirely without evidence to support it. C. & 0. <Y· Co .
v. Crum et als, 140 Va. 333.
V. The Court Should Have Set Aside the Verdict
The Circuit Court erred, in refusing to set aside the verdict because as hereinbefore stated the ins.tructions presented conflicting theories, and it cannot be said which theory was accepted by the jury,
and if they adopted the theory of defendant's negligence in failing to
avert the accident under the doctrine of last clear chance, the verdict
is without evidence to support it and should have been set aside.
As was said by Kelly, ) ., in delivering the opinion of the Court in
~hesapeal~e & Western Ry. Co. v. Shfett's Admx., supra, page 70:
"It is settled law, steadfastly recognized and followed
by this Court that the verdict of a jury must not be set aside
unless it is plainly without evidence to support it. This
rule applies, perhaps, with peculiar force to cases based upon
charges of negligence. The facts disclosed in the record before us, however, in our opinion, bring this case not within
the inhibition, but within the exception to the rule. A detnand for damages for an alleged wrongful act does not
reach the province of the jury, 'if there is no evidence of
negligence, or if the evidence only suggests the possibility of
negligence, or is as consistent with the absence of all negligence as with its existence.' The Court has no right to
allow the jury to act upon a (mere surn~ise or conjecture.'
1 Shear. & Red. on Neg. (6th Ed.) Sec. 56, p. 116. See
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also 6 Thomp. Neg. Sec. 7391 and the cases cited under
both of these references." (Italics ours.)
"When contradictory instructions on a material point
in a case have been given~ the yerdict of the jury should be
set aside as it cannot be said whether the jury were controlled by the one or the other. C. & 0. Ry. Co. v. Whitton,
104 Va. 90, 51 S. E. 182." Southern Rj'. Co. v. Hansbrough~ 107 Va. 733, 748; 60S. E. 58.
The Sole Proximate Cause of the Accident Was Negligence in
Cotning UP._on the Track
There is no evidence that defendant's alleged negligence in failing
to sound the statutory signals was the proximate cause of the accident.
It has been assumed, for the purposes of this petition that the jury's
verdict resolved this question against defendant. But it cannot be
known, under the conflicting isssues presented by the instructions,
what theory was adopted by the jury. It is, of course, the rule that
where a case is remanded on account of erroneous instructions, the
Court does not consider other q~estions assigned as error. But, it is
respectfully urged, that this record fails to establish any negligence on
the part of defendant that was a proximate cause of the accident.
There is no evidence that the persons in the truck, either the
plaintiff's intestate, or his father, presumably the driver, attempted to
look or listen for the train, or could have heard the crossing signals.
It is true the question of proximate cause is usually for the jury to
detern1ine, but the jury must rest its verdict upon the facts proven and
the inferences to be reasonably drawn therefrom, where the record
tends to show negligence, and they cannot rest their verdict upon presumptions of law in favor of eidier party. Southern Ry. Co. v. Hansbrough, supra, p. 744. Here the uncontradicted evidence is that the
truck, with the curtains on (since they were on a short distance before
and there is no evidence showing they were removed) came down a
hill, hidden from view of the track and approaching train, suddenly
came into view a few feet from the track and without stopping or
taking any apparent precautions, drove on the track immediately in
front of a heavy freight train, pulled by two engines, moving at a
speed of thirty or thirty-five miles per ho~r. Here "the inference to
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be drawn from the evidence as to contributory negligence is certain and
incontrovertible" and is a question for the Court, since there is no
evidence of any care on the part of the occupants of the truck or either
of them.
As was said by Keithw, P., in delivering the opinion of the Court
in Southern R·y. Co. v. Jones; 118 Va. 685, 691 :
"The ordinary test applying to the duty of a traveler
approaching the crossing of a railroad track is that he shall
use ordinary care for his own protection, and if there be
doubt upon the evidence whether such care was used, it is a
case for the jury, but here it ~ppears beyond question that
no care whatever was used, reasonable or otherwise, on the
part either of the driver or his companion, and under such
circumstances there can be no recovery."

..

In order for the plaintiff to recover the defendant's negligence
must be established and it must be established that such negligence
was a proximate cause of the accident. Norfolk Southern R. Co. v.
Banks, supra; Etheridge v. Norfolk So. R. Co., 143 Va. 789, 129 S.
E. 680. The proximate cause of the accident was the negligence of
the occupants of the truck, one in driving and the other in allowing
himself to be driven, without exercising any care, so far as the record
shows, upon the track immediately in front of an incoming train.
In Brammer v. N. & vV. Ry. Co., 104 Va. 50, 51 S. E. 211, plaintiff's intestate approached the track sitting far back in a covered
wagon, and drove on the track without stopping. The track came
around a bluff on a sharp curve but from a point twenty-three feet
distant from the track the train could be seen nearly three hundred
yards. The engine was drifting down grade at a rapid rate of speed,
the engineer was on the opposite side, and the fireman, who was
"hooking" the fire, looked up, saw the horses about on the track and
called the engineer, who put on the emergency, but could not avert
the accident. It was assumed that the crossing signals were not given
and on a demurrer to the evidence it was held that failure to sound
the whistle for the crossing was not the proximate cause of the accident, and that there was no evidence that defendant could have
averted the accident by the exercise of ordinary care after the danger
was known or ought to have been known.
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In delivering the opinion of the Court in Southern Ry. Co. v.
Jones, supra, Keith, P., said, p. 689:
"By the side of the driver sat the plaintiff's intestate.
All that was visible to the one was equally so to the other
and there is no proof nor even a suggestion that he, more
than the driver, by word or act, took any precaution for his
own safety. Upon this record they were both equally guilty
of the negligence which caused this accident."
In Norfolk Sou. R. Co. v. Smith, 122 Va. 302, it was held that
the doctrine of last clear chance did not apply and that plaintiff's own
negligence in failing to observe the train, in failing to stop his car before reaching the track, and in stopping it on the track immediately
before the accident, was the proximate cause of the accident, where
plaintiff drove his automobile upon defendant's track about fifty or
seventy.,.five feet before an approaching train, when he could have
seen one hundred yards or more along the track after passing an obstruction twenty feet from the track.
CONCLUSION
It is respectfully submitted that the Court erred in giving instructions 4, 6, and 7 for the plaintiff and in thus presenting conflicting
theories to the jury wit~~fa: evidence to support such instructions,·
for the reasons, herein
r s ated; and that defendant's instruction
"N" should have been given. It is respectfully urged that the evidence, in the most favorable possible light for the plaintiff, presented
only a question of liability on defendant for failure to sound the signals of approach required by statute. It is respectfully submitted that
the Court erred in refusing to set aside the verdict of the jury, and
grant defendant a new trial; and it is further respe~tfully submitted
that the evidence fails to esta~lish that the alleged negligence of defendant in failing to give the statutory signals, if proven, was the
proximate cause of the accident.
For the errors complained of and such others as may be properly
assigned hereafter, your. petitioner prays that it may be awarded a
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writ of error and supersedeas to the said judgment, and that this honorable Court may review and reverse said judgment.
And your petitioner will ever pray, etc.
NORFOLK & WESTERN RAILWAY COMPANY.
By KERR & CHURCHMAN,
Counsel.
I, Chas. J. Churchman, an atto~ney practicing in the Supreme
Court of Appeals of Virginia, do certify that, in my opinion, the
judgment of the Circuit Court of Augusta County, in the action at
law of John J. Mace, Admr. of Theodore Mace, dec'd, v. Norfolk &
Western Railway Company, the record in which case is hereto annexed, should be reviewed by the Supreme Court of Appeals of Virginia.
Given under my hand this 23rd day of May, 1928.
CHAS. J. CHURCHMAN.
Received May 24, 1928. J. F. W.
Writ of error allowed and supersedeas awarded. Bond, $5,000.00.
May 29, 1928.

JESSE F. WEST.
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*VIRGINIA AUGUSTA COUNTY, TO-WIT:
Pleas before the Circuit Court of Augusta County, Virginia,
at the courthouse thereof the 6th day of March, 1928: Present-Ron. Richard S. Ker, Judge of the Corporation of the
City· of Staunton, Virginia, the Hon. Henry W. Holt, Judge
of this court being absent and having procured the said Hon.
Richard S. Ker to hold a part of this term for him.

JOHN J. MACE, admiinstrator of Theodore Mace, dec'd, .. Plaintiff
vs.
NORFOLK & WESTERN RAILWAY COMPANY ... . Defendant
Be it remembered that heretofore, to-wit, on the 15th day of
November, 1927, catne the plaintiff by his attorney, and filed in the
clerk's office of the circuit court of Augusta County, Virginia, his
notice against the defendant, which with endorsement thereon, is in
the words and figures following, to-wit:
MACE, JOHN J., Administrator of Theodore Mace,
deceased ................................... Plaintiff
vs.
NORFOLI( & WESTERN RAILWAY COMPANY ... :DefendaJJt
To Norfolk & Western Raih.va:y Company:

You are hereby notified that I will move the Circuit Court of
Augusta County on the 29th day of November, 1927, the second day
of the November Tern1 of said Court, for judgment against you for
the sum of Ten Thousand Dollars ($10,000.00) for damages sustained by the death of my intestate, Theodore Nlace, which was
2*
*caused by your negligence in running and operating one of
your northbound freight trains, known as No. 88, at the grade
crossing in the County of Augusta on the county road, a public highway, commonly known as the Harriston and Paynes Run Road, on
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your railroad extending through the County of Augusta and over
said crossing, to-wit, on October 16, 1927.
Given under my hand this 12th day of November, 1927.
JOHN J. MACE,
Administrator of Theodore Mace, dec'd.
TAYLOR & TAYLOR,
AND

CURRY & CARTER, p. q.
And at another day, to-wit, at a Circuit Court held for Augusta
County, Virginia, on the 15th day of December, 1927:
THEODORE MACE'S ADM'R ............ ·........... Plaintiff
vs.
NORFOLK & WESTERN RY. CO ................. . Defendant
This day can1e the parties by their attorneys and the defendant
for plea says that it is not guilty in manner and form as the plait~tiff
in his notice has alleged and of this it puts itself upon the country, and
the plaintiff likewise, and issue is joined.
BILL OF PARTICULARS
3*

The particulars that the plaintiff relies on in this *case for
recovery are as follows:
First: To-wit, on the forenoon of October 16, 1927, the plaintiff's intestate was riding in an automobile truck, that was owned and
was being operated and run by his father, Benjamin F. Mace, along
the county road-a public highway-in Augusta County, known as
the Harriston and Payne's Run Road, and going northwest, and when
the truck, run· and operated as aforesaid, approached the Norfolk &
Western Railway grade crossing on said highway at Harriston, in said
county, and was passing over it, one of the defendant's north-bound
freight trains, to-wit, known as No. 88, operated by said defendant's
servants, was carelessly and negligently run against the said truck,
without giving the statutory signals and without doing anything
whatever to avoid a collision with the automobile truck in which said
intestate was riding, and by reason of this negligence of the said de-
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fendant's servants in charge of the said train, the said plaintiff's intestate was killed.
Second : That s·aid crossing is in the county of Augusta and outside of an incorporated city or town, and the defendant was required
by the statute law of the state in approaching the said crossing to
sharply sound the whistle on· its locomotive engine at least twice at eJ.
distance of not less than 300 yards nor more than 600 yards from the
crossing, and to continuously ring its engine bell and to blow its
whistle, or to alternately ring its engine bell and blow its whistle, until
the engine had reached the said crossing, but the defendant's servants
negligently and wrongfully failed to comply with this statutory duty,
which is a peremptory duty, and on account of this wrong and negligence of the said defendant, the said plaintiff's intestate was
4*
to run against and *killed by said defendant's locomotive engine and train.
Third: That it was the duty of the defendant's servants in
charge of the locomotive engine on said train to keep a reasonable
lookout for automobiles, trucks, and other vehicles on or near its said
crossing, or about to cross over the same, and the defendant's said
servants saw, or ought to have seen by the exercise of ordinary care,
that the automobile truck in which the plaintiff's intestate was riding
as it approached the said crossing was apparently about to run over
the crossing in front of the approaching train, and if the engineer and
servants of the said defendant, when they saw or ought to have seen
py the exercise of reasonable care this peril, had given alarm signals,
the intestate's father who was operating the truck would have stopped
the truck in time to have avoided the collision, but the defendant's
engineer failed to give any alarm signals, &nd by reason thereof the
truck was run on the railroad crossing, and the plaintiff's intestate
was killed.
Fourth: That the defendant's servants in charge of defendant's
locomotive engine did not give the statutory signals that it was required by statute under a penalty to give, and the engineer in charge
of the defendant's locomotive engine saw, or by the exercise of reasonable care ought to have seen, the peril of the plaintiff's intestate at
the crossing in time to have avoided colliding with the automobile
truck in which he was riding by the use of all the means within his
power, but said engineer neglected his duty, and by reason of his negligence the plaintiff's intestate was killed.
Fifth : That said crossing is a dangerous crossing, it is in
the ·village of Harriston, is much traveled over, and is close to a
cut that obstructs the view of travelers on the county road
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*in approaching the crossing from the east, of trains approaching the crossing from the south, and it was the duty of the defendant's servants on said train that did the mischief to keep a reasonable lookout and care commensurate with the danger in approaching
said crossing, and to have warned of the approach of its said train by
.. the statutory signals, and to have used all the means in their power to
have warned the driver of said truck and the plaintiff's intestate when
the said defendant's engineer say, or ought to have seen by the exercis of reasonable care, that the _plaintiff's intestate was approaching
said crossing in said truck, and was apparently about to pass over it
in front of the approaching train, but the _defendant's servants failed
,to exercise their duty in this behalf, and by reason thereof the plaintiff's intestate was killed.
Sixth : That said train was late, that it was .. raining, and the
wind blowing in the direction of the train from the crossing, and the
defendant's servants in charge of the said train had notice of these
things, and said servants knew or ought to have known that persons
about to pass over the said crossing might be misled, or might not
hear the approaching train, and it was the ·duty of the said servants
to exercise special care to keep a lookout for the plaintiff's intestate as
he was approaching said crossing in said truck and about to pass over
the said crossing, but they disregarded their duty in this behalf, and
by reason thereof the plaintiff's intestate was killed.
Seventh: That the automobile truck, in which the plaintiff's intestate was riding, was struck by the defendant's train almost immediately after the front wheels of the truck had passed over the east
rail of the defendant's railroad track at the crossing and the said defendant's enginet::r saw or could have seen by the exercise of
6*
reasonable care that the driver of said truck *was unconscious
of the approaching train and that the truck in which intestate
was riding was going to attempt to pass over the crossing in front of
the train and when the defendant's engineer saw or ought to have seen
this by the exercise of reasonable care it was his duty to· have used all
the means in his power to warn the driver of said truck of the danger,
and if the engineer had exercised his duty in this behalf the driver of
the truck, in which the plaintiff's intestate was ridin~, would have

37

John J. Mace, Adm'r, vs. Norfolk & Western Railway Co.

stopped his automobile truck in time to have avoided the collision and
death of said intestate.
TAYLOR & TAYLOR,
AND

CURRY & CARTER,
p. q.

Filed in open Court by leave of Court, December 16, 1927.
C. S. W. BARNES, Dep. Clerk.

GROUNDS OF DEFENSE
The defendant in this action says that it is not liable to the plaintiff- in any an1ount whatsoever, and assigns as its grounds of defense
upon which it will rely the following:
1. The defendant denies each and every material allegation in
the plaintiff's notice of motion.
2. The defendant says that it is not guilty of any of -the negligent acts alleged in the plaintiff's declaration to have been the proximate cause of the injury to plaintiff's intestate and says that said injuries were not proximately caused by any negligent act or
7*
omission on the part of the defendant *as alleged in said declaration.
3. The defendant denies that it negligently failed to give the
statutory signals in approaching said crossing; that it failed to keep
a -reasonable lookout for persons properly using said crossing and that
it operated the said train at a negligent rate of speed without having
the said train under reasonable control as alleged in the plaintiff's
declaration; but the defendant says that it exercised due care in the.
operation and control of said train; that it kept a proper lookout and
that it gave ample and timely warning by bell and whistle of the approach of said train as required by statute.
4. The defendant says that its servant or servants in charge of
the said engine and train of the defendant did not see and could not
have seen by the exercise of ordinary care the danger to said plaintiff's intestate in time to have avoided injuring him.
5. The defendant says that the plaintiff's intestate was guilty of
negligence, which negligence caused or contributed to cause the injury
complained of, in this that plaintiff's intestate as he approached the
crossing by the exercise of ordinary care could have seen the defend-
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ant's train approaching said crossing in time to have avoided the collision, yet he did not look and did not make his looking effective and
did not warn the driver of the said automobile, but on the contrary
·proceeded along the said public road to and upon the crossing and
there exposed himself to collision with the approaching train, when he
saw, or in the exercise of ordinary care could have seen that a collision was rendered imminent and when by the exercise of ordinary
care for his own safety in looking and listening for an ap8*
proaching train he could have avoided the collision and the *injury complained of.
6. The defendant says that plaintiff's intestate approached said
crossing in an automobile truck upon which the curtains were up obstructing his view, and that he knew, or in the exercise of ordinary
care, should have known that the brakes on the said truck were defective, all of which demanded that in the exercise of ordinary care he
should have used greater caution in approaching the railway crossing
and that the alleged injury occurred through no negligence of the defendant but was caused by the negligence of the plaintiff's intestate
and/or the negligence of the driver of the truck.
7. The defendant says that the plaintiff's intestate and the
driver of said automobile were guilty of negligence in failing to exercise ordinary care in approaching and crossing the defendant's track
at the time of' the injury complained of which was the sole proxi~ate
cause of the said injury complained of.
8. The defendant says that the alleged failure to give the signals
required by statute was not the proximate cause of the collision resulting in the injury complained ·of to plaintiff's intestate.
9. The defendant reserves the right to amend this ground of defense at any time.
NORFOLK & WESTERN RAILWAY CO.
By Counsel.
KERR & CHURCHMAN,
Counsel for Defendant. Filed in the Clerk's Office of the Circuit Court of Augusta
County, February 24, 1928.
Teste: C. S. W. BARNES, Dep. Clk.
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*And at another day, to-wit, at a Circuit Court held for
Augusta County, Virginia, on Thursday, the 1st day of March,
1Y28:
This day came the parties by their attorneys and thereupon came
a jury, summoned by the sheriff of this county according to law, towit: D. J. Coiner, C. A. Wenger, C. E. Spitzer, C. K. Henderson, W.
L. Reeves, W .. M. Hogshead, and Paul V. Glover, who were elected,
tried, and sworn the truth to speak upon the issue joined, and who
after partly hearing the evidence, by consent of parties by their attorneys and with the assent.of the court adjourned until tomorrow morning at 10 o'clock.
And at another day, to-wit, at a Circuit Court held for Augusta
County, Virginia, on Friday, the 2nd day of March, 1928:
This day came again the parties by their attorneys and the jury
sworn to try the issue in this case on yesterday appeared in court pursuant to their adjournn1ent and having further heard the evidence by
consent of parties by their attorneys and with the assent of the court
adjourned until tomorrow morning at .10 o'clock.
And at another day, to-wit, at a Circuit Court held for Augusta
County, Virginia, on Saturday, the 3rd day of March, 1928:
This. day came again the parties by their attorneys and the jury
sworn to try the issue in this case on Thursday appeared in court pursuant to their adjournment on yesterday, and having fully heard the
evidence, by consent of parties by .their attorneys and with the assent
of the court adjourned until Monday morning at 10 o'clock.
And at another day, to-wit, at a Circuit Court held for Augusta
County, Virginia, on Monday, the 5th day of March, 1928:
10*
*This day came again the parties hy their attorneys and
the jury sworn to try the issue in this case on Thursday last,
appeared in court pursuant to their adjournment on Saturday, and
having partly heard the arguments of counsel, by consent of parties
by their attorneys and with the assent of the court adjourned until tomorrow mori1ing at 10 o'clock.
·
And now at this day, to-wit, at a circuit court held for Augusta
County, Virginia, on Tuesdqy,1th.e. 6th day of March, 1928:
This day came again ~e: parties by their attorneys and the jury
sworn to try the issue in thJs. :ca~e ,on Thursc\~y last, appeared in court
pursuant to their adjournment on yesterday, and haying fully heard
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the arguments of counsel retired to the jury room to consider of a
verdict, and after a time returned into court and rendered the following verdict, to-wit : "We, the jury, upon the issue joined find for the
plaintiff and assess his damages at $4;000.00." (Signed) "C. A.
Wenger, foreman." Whereupon the defendant by its attorney moved
the court to set aside said verdict and grant it a new trial on the
ground that the same is contrary to the law and the evidence and without evidence to support it, and on the ground that the instructions to
the jury asked for by the plaintiff and given by the court were given
over the defendant's objections, and that instructions asked for by the
defendant to be given by the court to the jury were refused by the
court; which motion the court overruled~ and to which ruling of the
court the defendant by its attorney excepted. And it is considered by
the court that the plaintiff recover a·gainst the defendant the sum of
$4,000.00, his damages assessed by the jury in their verdict aforesaid,
with interest thereon from this date, and his costs by him in this behalf expended. And to the judgment of the plaintiff against the defendant by its attorney also expected.
11 *
*The following evidence on behalf of the plaintiff and of
the defendant, respectively, as hereafter denoted, is all the evi9-ence that was introduced on the trial of this cause:
EVIDENCE INTRODUCED IN BEHALF OF PLAINTIFF
HARRY BURNETT
Sworn for plaintiff

Direct Exantination
BY MR. CURRY:
Q Mr. Burnett, I believe you are the Clerk of the Circuit Court
of Augusta County, Virginia?
.
A Yes, sir.
Q I wish you would examine your records and see whether anyone qualified in your office as Administrator of Theodore Mace, who
was killed on the 17th of October, 1927?
A Yes, sir, Mr. John J. Mace qualified as Administrator of
Theodore Mace on the 7th day of November, 1927.
Q He is the duly qualified administrator?
.f\. ·yes, sir.

\

John J. Mace, Adm'r, vs. Norfolk & Western Railway Co.
Q
A

41

Letters of administration were issued to hin1?
Yes, sir.

BY MR. KERR:

Q What was the penalty of the bond?A

It was just a nominal bond of $150.
BY MR. TAYLOR: This was a boy 14 years old and
he didn't have much of an estate.
Witness stands aside.

12*

*DAVID VENEY (Colored)
Sworn for plaintiff

Direct Examination
BY MR. CURRY:
Q This is David Veney, I believe?
A Yes, sir.
Q Where do you live?
A Harriston, on Payne's Run.
Q What is your occupation?
A I am a blacksmith.
Q Do you run and operate a shop?
A Yes, sir.
Q Where is your shop?
A It is right in Harriston.
Q About how far is your shop from the grade crossing of the
Norfolk & Western Railway Company, across the Payne Run road?
A It is 97 or 98 steps.
Q It is nearly 100 yards?
A Yes, sir.
Q Of course, it depends on the length of steps you take, but it
is something like that?
A Yes, sir.
Q V\!ere you about your shop on the day of this accident complained of here?
A Yes, sir.
Q Were you in a position or such a position as you could see
the accident when it actually happened?
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Yes, sir.
Q Where were you in your shop?
13*
A Standing right at the window, right by the *side of
the window.
Q · From where you were standing were you in full view of this
crossing that you say is about 100 yards away?
A Yes, sir.
·
Q Is your shop on the west side or east side ?
A It is on the west side.
Q On what side of Payne's Run Road is your shop, is it on the
north side or south side?
A How is that, I didn't understand it.
Q There is a public crossing there?
A Yes, sir.
Q And that crossing is on the Payne's Run Road, I believe, or
the Black Rock Springs Road either one?
A Yes, sir.
Q It runs on across by the mill and crosses the river there?
A Yes, sir.
Q That is a public road, isn't it?
A Yes, sir.
Q And you say your shop is on the west side of the road, I
mean railroad ?
A Yes, sir.
Q On what side of the County Road is it, on the north or south
side; is it down the river or up the river from the crossing? One
minute, -I am going to show you a map.
14*

*BY MR. CHURCHMAN-: We object to the introduction of this map, first, because it should be identified by
whoever made it, and second, beeause it contains certain
distances and courses to places that can only be established
by evidence.
Objection over-ruled. Defendant excepts.

BY MR. CURRY:
Q I don't know whether you will understand this map, but.here
is the railr<?ad and that is running north (indicating).
·- A Yes, sir.

John J. Mace, Adm'r, vs. Norfolk & Western Railway Co.

43

Q This is the Black -Rock Springs Road and this is the Payne's
Run road, running down here?
A Yes, sir.
Q And this is marked "shop." Is that your shop?
A Yes, sir.·
Q Your shop is right there and this is on the right-hand side of
the road as you come down?
·
A Yes, sir.
Q And on the left-hand side going up?
A Yes, sir.
Q And tt is on the north of that road?
A Yes, sir.
Q Now is that right?
A Yes, sir.
Q And that is your shop right there?
A Yes, sir.
Q And this is the crossing?
A Yes, sir.
Q And where did you say you were standing; at the door right
there (indicating)?
15*
*A Yes, sir.
Q Is there a door there too?
A Yes, sir.
Q How close was the door and window together?
A Just side by side.
Q Right close together?
A Yes, sir.
.Q How much apart, about 18 inches?
A I don't know, but something like that.
Q Was the door open or shut?
A It was open.
Q And you were standing looking out of the window and by
the door?
·
A Yes, sir.
Q And did that door and window look towards the crossing or
towards the railroad?
A Yes, sir.
Q Were the window and door about in the middle of the eastern side of the shop or towards the end?
A It is up towards the end.
Q · About what is the size of your shop?
A At least 30 feet long.

.'
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Q Is the long way up and down the river?
A

Yes, sir.

Q About how wide is it?
I would think about 18 or 20 feet.
Do you remember the day of this accident?
A Yes, sir.
16*
*Q Did you see the collision?
A Yes, sir.
Q Wheti the train struck this car?
A Yes, sir.
Q Did you hear the train whistle that day?
A Yes, sir.
Q Where did you hear it whistle?
A At some place between the crossing and the bridge, I think.
Q How was it with reference to the whistling post; do yot.t
know where the whistling post is?
A Yes, sir.
Q Was the whistle that you heard at that post or beyond that
crossing or where, or beyond Payne's Run Bridge, or where?
A I couldn't tell exactly but it sounded like it was there somewhere about that bridge.
Q That is, according to your idea of it, it sounded like it was
somewhere near Payne's Run Bridge?
A Yes, sir.
Q Did it whistle more than once?
A Not at the crossing, no, sir.
Q I n1ean when you heard it· whistle at Payne's Run Bridge,
did it whistle more than once or only once?
A That is it blowed, no regular blow you know.
· Q Did it blow and then blow again or just one regular long
blow?
• A It blowed two longs and a short I think.
17*
*Q Your idea is it was two long blows and a short that
you heard?
A Yes, sir.
Q And you located it near the Payne's Run Bridge?
A I would have thought it was in there somewhere.
Q About how far is the Payne's Run Bridge from your shop
or from that crossing?
A It is about a quarter of a mile?
Q You think it is about a quarter of a mile?
A I would think so.
A
Q
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Q And according to your judgment the whistle you heard was
about Payne's Run Bridge or up there somewhere?
A Yes, sir, right in there between the crossing and that bridge.
Q The Payne Run Crossing is a good many yards or ·a long
distance from a 'vhistling post, isn't it, south?
A Yes, sir.
Q Did you make any measurements of it?
A No, sir.
Q You didn't do that to ascertain about it?
A .No, sir.
Q Now after you heard the whistle and as the train approached
your blacksmith shop, did you see it approaching?
A Yes, sir, I can see the train I expect 40 or 50 feet anyhow.
Q Before it gets to the crossing?
*A Yes, sir.
18*
Q As the train approached the crossing were you ·looking at it, or not?
A Yes, sir.
Q Was the bell ringing?
A No, sir.
Q The bell was not ringing?
A No, sir.
Q Did you see the Mace car as it approached the tr·ack?
A Yes, sir.
Q Was it going slow or fast?
A It was just moving along, it came right on around.
Q· Was it moving slowly or fast?
A Running like about always.
Q Just about like a car would run over a crossing like that?
A Yes, sir.
Q Y as it running as much as five miles an hour? That is the
regular speed.
A I couldn't say.
Q You were looking towards the track and you were aboutwhat would you estimate, of course, you couldn't say definitely?
A I don't know.
Q Well, about what speed would you say he was going?
*A I don't know, but he never did drive fast.
19*
Q He was, however, going over the crossing there?
A Yes, sir..
Q. Was he going as much as five miles an hour, would you estimate?
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·A I couldn't say, it was done so quick you couldn't tell.
Q The whole matter was done pretty quickly, I presume?
A Yes, sir.
Q How far did you see the car from the track before it was
struck; you saw it as it was approaching the track, did you?
A Yes, sir.
·
Q .tiow far away was it, 20 or 30 or 40 feet or what?
A It wasn't that far.
Q How far was it away when your attention was called to it?
A It was about as far as from yonder to the train (indicating).
Q Something like about 35 or 40 feet?
A Yes, sir.
Q Did the train give any alarm signal before striking the car?
A No, sir.
20*
Q Was there any alarm signal given right after*wards?
A No, sir.
Q The crash was the first abnormal noise from it or unusual
noise?
A Yes, sir.
Q When the train struck the car about how far was it on the
track?
A It got in just between the rails, that is, the front wheels.
Q The front wheels were just between the rails?
A Yes, sir.
Q Did you determine that by looking at it or did you go back
up there and look at it?
A I could tell then and tell when I went back and looked, too.
Q You also told by looking at it, where it was struck?
A Yes, sir.
Q You looked then afterwards at the track?
A Yes, sir, at the marks.
Q Could you see where it had been swept off the track?
A Yes, sir.
Q Was the truck knocked on the eastern side of the railroad
track?
A Yes, sir, on the eastern side.
Q About how far down the track was it carried?
.
21 *
A It was a right good distance I would say, but *I don't
know.
Q There is a little bridge or culvert down there?
A It was just about half way between the crossing· and the
bridge.
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Q Between the crossing and the culvert you mean?
A Yes, sir.
Q Do you know the distance from· the crossing to that culv(!t t?
A No, sir.
Q Was it as ntuch as 100 yards or more?
A About, I would think.
Q Then it was knocked down the road according to your estimate, something like 50 yards, maybe?
-A Yes, sir.
Q Is the truck still there yet or some of it?
A Yes, sir.
Q When it it struck the truck did it mash it up much?
A Yes, sir.
Q Is the truck lying there as it was, or what has become uf it?
A As far as I know it is.
Q The wrecked part of it, I suppose the wheels were taken off
and some parts ?
A Yes, sir, they are down at my shop.
Q Did you go to the accident?
A Yes, sir.
Q How did you find it?
A The truck was outside, and Mr. Mace and the boy
22*
*was under the truck.
Q How were ·they situated under it?
A The engine was turned over like that (indicating) and Mr.
Mace, his head was laying here (indicating) and his feet were along
like that (indicating). Mr. Mace was lying across the boy's legs.
Q Were both of them dead?
A No, sir.
Q Which one was living?
A Both of them were living.
Q How long did they live~
A Mr. Mace, I would think he lived something like eight or
· maybe ten minutes.
Q And the boy, how long did he live?
A He lived until that afternoon.
Q Were they mangled up much?
A Mr. Mace was pretty bad.
Q Where was ~e mangled chiefly?
A When I pulled him out from under the truck his head just
dropped down and I raised it up, and then this eye (indicating) was
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out and the blood was running out of his ears, nose, and mouth and
he never spoke, I called to him a few times.
Q And the boy, how was he?
A Mr. Via pulled him out.
Q Was the boy mangled much?
A I never paid any attention to him, not then.
Q Mr. Via took the boy out?
A Yes, sir.
23*
*Q How were they with reference to the steering wheel ----- ~or what had become of that?
A I couldn't tell, it was upside down, and I never paid any attention to that.
Q From that crossing up along as you approached the crossing,
coming down, coming fron1 the south towards the crossing on the
railroad track, do you know about how .far you can see in in engine
down to the track or to the side of the track?
BY MR. KERR: We object to the question because
that calls for an expert opinion.
BY THE COURT: He is asking him for his knowledge. The witness may have been on an engine and know
how far he could see.
BY MR. CHURCHMAN : That should be shown
first, we think.
BY THE COURT: He can state it if he knows it of
his own knowledge.
A

No, sir, I couldn't say.

BY MR .CURRY:
Q Have you ever been in an engine along there to look out i
A No, sir.
Q About how far along the track, not up in an engine, but along
the track, can you see the crossing. Can you form any idea about
that? I mean can you see the approach to th~ crossing. say eight or
ten feet of it?
A You can see further than that.
Q Suppose a car was coming down the Payne's Run
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*Road and was say ten feet from the crossing, how far
could you see it if you were up on the railroad track?
A You can see it I expect 75 yards.
Q That is if you were down on the track?
A Yes, sir.
·
Q The cab of an engine is a great deal higher than your head
in walking along the track, isn't it?
A Yes, sir.
Q Is there an embankment along the road there?
A Yes, sir.
Q Do you know about how high the bank is?
A No, sir.
Q Now in coming down the Payne Run Road, coming down towards this crossing, coming north, is there an embankment there that
cuts off the view of the road and the railroad?
A Yes, sir.
Q The crossing going east, going the other way or south, is
there a grade, I tnean is the road a heavy grade or is it level, the
county road ?
A It is kind of a grade but no heavy grade.
Q But it is coming down hill?
A Yes, sir.
Q I n1ean it is downhill as you go towards the crossing from the
southeast ?
A· Yes, sir.
Q How far would a person be fron1 the crossing until they
could see the railroad or the train th~re, do you know?
25*
*A No, sir.
Q Say you were coming down the track?
A How is that?
Q If you were coming down that hill, that is, coming from the
southeast down Payne's Run Road towards this crossing, how far
from the crossing could you see the railroad. Do I make myself
plain to you?
A No, sir, I don't understand you yet.
Q Then I will just take this map and show you. Now as I
have indicated to you before, this is. the Payne Run Road here?
A Yes, sir.
. Q And this is the railroad track?
A Yes, sir.
Q And this is the crossing and this is your shop?
A Yes, sir.
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Q As I understood you, you said there is a grade from here
(indicating).
A Yes, sir.
Q As you come down here, I understood you to say there was
a bluff along there between the Payne's Run Road and the railroad, as
you approached the crossing?
A Yes, sir.
Q Now coming down this. road in an automobile, can you see
the railroad?
A Yes, sir, you can see it along back about here (indicating),
and then you can see it until you get right along about here ( indicating).
26*
*Q You can see it along back here then for ·some dis·
tance?
A Yes, sir.
Q And when you get along here, about this curve, you cannot
see it then until you get right close to the railroad. Is that right?
A Yes, sir.
Q According to your recollection of it?
A Yes, sir.
Q Now when you first saw or when your attention was called
to this automobile, how far do you ·think it was frmn the railroad
track?
A It was going right around here (indicating).
Q It was coming around that curve there?
A Yes, sir.
Q In other words, it was coming into the Black Rock Springs
Road there?
A ·Yes, sir.
Q And you say there was no signal at all given?
A · Not there, no, sir.
Q · And you were looking right at it and you know that the hel~
was not ringing?
A No, sir.
Q And no sharp signals were given?
A No, sir.
27*
*Q But there was just a· crash with that automobile?
A Yes, sir.
Q Now you stated you heard a whistle and you thought it was
.about Payne's Run Bridge? Now this is Payne's Run up here and
this is the whistling post down here?
A Yes, sir.
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Q · Here is the whistling post and here is the crossing?
A Yes, sir.
Q And here is Payne's Run Bridge back here?
A Yes, sirA
Q About one-third further according to this pencil mark ?
A Yes, sir.
Q And you said you heard the whistle blow as you thought
back about Payne's Run Bridge?
A Yes, sir.
Q That is your estimate of it?
A Yes, sir.
Q Was that the usual whistle that you heard, or not, or what
sort of a whistle was it, or was there anything strange about that
whistle?
A It kinda squealed a little.
Q Was it a squealing or muffled whistle, or was it a clear cut
whistle or the ordinary train?
A It sounded to me like he had too n1uch water in it.
·Q That is the way it impressed you, that there was a tnuffied
sound of the whistle or a squealing sound of the whistle?
A Yes, sir.
28*
*Q And it impressed you that there was something unusual about the whistle when you heard it. Is that right?
A Yes, sir.
Q · And it was not like the usual whistle?
A I often pay attention to them there, you know?
Q Are you in the habit of hearing and listening to the trains?
A Yes, sir, I listen to them every day.
Q Do you take notice of the trains?
A Yes, sir.
Q And you did notice that morning that there was something
unusual about the sound of that whistle?
A Yes, sir.
Q Did that call your attention especially to the train?
A Yes, sir.
Q Hearing that unusual_ whistle?
·
A Yes, sir.
Q And then as it came on down towards your shop and the
crossing, you were looking right.at it and you say no bell was ringin~?
A No, sir, it was not.
Q You, of course, I presume, have no interest in the result of
this case, have you?

·,_
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A .No, sir.
Q Now I want to see if I understand you correctly. :J.V[r. Taylor thinks I did not clearly understand you. Now then the u~.29*
usual whistle you heard that was up there *as you took it to be
at the bridge?
A Yes, sir, but I couldnt' tell, I never seen it.
Q I understand that you couldn't see it at that point, but you
often hear trains come there?
A Yes, sir, I don't live far from the bridge.
Q Can you estimate pretty well where the train is when it is
blowing?
A Yes, sir.
Q Your shop, as you said, is down there at the crossing, west
of your home?
A Where I live?
Q Yes, sir.
A My house is about a mile from there up on Payne's Run.
Q You live on Payne's Run?
A Yes, sir.
Q Does the railroad train usually whistle for Payne's Run
Bridge?
A Yes, sir.
Q Y ott say you often hear the trains there. Can you tell fron1
your shop ordinarily where they are?
A Not exactly.
Q I know you cannt tell exactly, but can you tell where. it is or
whether it is for the Payne's Run Bridge ordinarily?
A Yes, sir, I can just about tell.
Q You, as a rule, can about tell about the Payne's Run
30*
Bridge whistle, you can distinguish that fron1 the *crossing
whi.stle?
A Yes, sir.
Q From your place I mean?
A Yes, sir.
Q Now after you heard this rather unusual whistle or muffled
whistle, as you say, or squeal, did it whistle any more after that?
A I never heard it.
Q Were you listening to it? You say your attention was called
to it by the fact it was a muffled whistle?
A Yes, sir.
Q Were you listening for it?
A Yes, sir.
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Q What would you say from your best recollection, did it
whistle
A
Q
A

after that, or not?
No, sir.
It did not whistle after that?
No, sir.
Q And it did not ring the bell?
A No, sir.
Q . And there was no alarm signal gtven as the engine approached the crossing?
A No, sir.
Q Yott know what I mean, the danger signals?
A Yes, sir.

Cross Examination

BY MR. KERR:
31 *

Q You say you were in your blackstnith shop?

*A Yes, sir.
Q You were, you think, in there, and did you have any
irons in the fire?
A I had two horseshoes in the fire.
Q And you were looking after your horseshoes and attending
to your business in the shop?
A Yes, sir.
Q I understood you to say a little while ago in answer to Mr.
Curry's question that you heard the regular blow?
A I heard it blow two longs and a short.
Q As near as you can remember?
A Yes, sir.
Q And you didn't see the train when it was doing that?
A No, sir.
Q And you don't know exactly where that train was when it
was doing that?
A No, sir.
Q You don't mean to say it wasn't the regular blow?
A It blowed just like I told you.
Q ~'here was the train when you first saw it, about as far from
you to that door, did you say?
A Yes, sir, it was just about that far from Mr. Mace.
Q And Mr. Mace was coming too, wasn't he?
A Yes, sir.
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Q He- never stopped, did he?
32*

*A

No, sir, they just ran together like that (indicating).

Q He was moving and the train was moving?
A
Q
A
Q

Yes, sir, I suppose he was.
you said you did not hear the bell ring?
No, sir.
You saw the train approaching and saw this man approach-

ing?
A Yes, sir.
Q Both coming together?
A Yes, sir.
Q Were you paying any attention or listening to the bell then?
A Yes, sir, I was then, I thought he could have heard the bell
then.

Q Yott said you saw him coming?
A

Yes, sir.

Q And you said you saw the train coming?
A

Yes, sir.

Q After that did you get your shoes out of the fire?
A

No, sir, not then.
Q When did you get them out of the fire?
A I didn't get them out for a long time after that.
Q Then you went up there to the place of the accident and
fOund these people?
A Yes, sir.
Q But when you first saw the train and first saw Mr. Mace
they were both going?
33*
*A Yes, sir.
Q He was coming and the train was coming?
A Yes, sir.
··
Q On your direct examination, when Mr. Curry was examining
you, you said that the whistle blew between Payne's Run and the
crossing?
A It blowed between there, that is between the crossing and the
bridge some place.
Q But where exactly you don't know?
A No, sir.
Q Then I understood you to say you thought it was about a
quarter of a mile from the crossing where you think you heard it
blow?
A Yes, sir.

---""Gl
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BY MR. CURRY:

Q You could not, of course, fix exactly, but you ~aid before
where the whistle was made you thought was near that bridge?
A Yes, sir.
Q Yott don't know whether it was south of the bridge or north
of the bridge?
A No, sir.
Q But it was in that vicinity?
A Yes, sit:.
Q And you, as I understand, know at the time of this collision
that the bell was not ringing?
A No, sir, it was not.
*BY MR. KERR:

34*

Q How do you know it was not ringing?
A I could have seen it.
Q Were you looking at it or looking at Mr. Mace?
A • I was just looking at all of it.
Q You were looking at all of it?
A Yes, sir.
Q You saw the accident was going to happen, and saw Mr.
Mace go on tliat track and you weren't bothering.about the bell, were
you?
A Yes, sir, I just wanted to see, that is, I thought he would
have heard the bell, you see.
BY MR. TAYLOR:
Q
A
Q

You said you looked to see whether it was ringing?
Yes, sir.
And it was not rit]ging?
BY MR. KERR: . Which engine were you looking
at? There were two engines on- that train?

A

The one in front.

BY MR. CURRY:
Q

Was the bell on either of the engines ringing?

/
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A

No, sir.
BY THE COURT: He has testified to that two or
three times, gentlemen.

BY MR. CURRY:

Q There were two engines and the bells were not ringing on
either one of them?
A No, sir.
Witness stands aside.

35*

*OSCAR VIA, Sworn for Plaintiff
Direct E.t·amination

BY MR. CURRY:

Q I believe you are a farmer and lumberman?
A

Yes, sir.

Q Where do you live?
A

Harriston,. about a mile and a half from Harriston.

Q You live not very far from Payne's Run?
A Yes, sir.
Q On the south bank of it?
A South of Payne's Run.
Q And about a mile and a half from Harriston?
A Yes, sir.
Q Harriston is your postoffice?
A Yes, sir.
Q And you own a farm there and you are a· farmer?
A Yes, sir.
Q Mr. Via, what other occupation have you besides being a
farmer and being a· lumberman?
A I drive a school wagon.
Q That is, a school bus?
A Yes, sir.
Q To what school do you take your bus and children?
A To the Harriston school.
Q To the town of Harriston?

..

r
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Yes, sir.
Do you have to cross the railroad at this Harriston crossing?
A Yes, sir.
36*
*Q You are familiar, I presume, with that crossing?
A Yes, sir.
Q In approaching that crossing, Mr. Via, going along the
Payne's Run Road, is the railroad cut off from view. Do you understand my question?
A No sir, not exactly.
Q Let me show you this pencil drawing here. This is a map or
drawing of the situation there, and this is the railroad track and this
is south?
A Yes, sir.
Q And this is the Payne's Run Road here, and this, I presume
is the river, and the Crimora Road is here?
A Yes, sir.
Q Now in going along the Payne's Run Road, can you see the
railroad?
A .Not until about SO yards.
Q Fifty yards before you get to the crossing?
A Yes, sir.
Q Then it is some distance before you get to the crossing that
you cannot see the railroad ?
A Yes, sir.
Q That is, the Payne's Run Road is up on a bluff• above the
railroad quite a considerable distance?
A Yes, sir.
.Q And the railroad track runs through that bluff?
A Yes, sir.
Q Now on the day of this accident where were you?
A I was in the blacksmith shop at the time.
37*
*Q You n1ean you were in David Veney's blacksmith
shop?
A Yes, sir.
Q How did you happen to be there?
A I had some horses to be shod.
Q Did you hear the approach of the train or notice it at all?
A No, sir, not until I heard the crash.
Q Yott didn't notice or know anything about it until you heard
the crash?
A No, sir.
Q Did you hear the train whistle for this crossing?

•
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A No, sir, I did not.
Q When it got to the crossing did it tnake any shrill blasts before the collision?
A No, sir, the first I heard was the crash.
Q The first you heard was the crash ?
A Yes, sir.
Q And were you in a position from where you were at the tin1e
that you could see the train?
A Yes, sir.
Q Were you in view of it?
A Yes, sir, not at the time, but about twenty yards, 1 guess, or
fi £teen yards, I believe.
Q Did you see it about fifteen yards before the collision
happened?
A No, sir, fifteen yards after I heard the crash.
Q You didn't see the train before the crash at all?
38*
*A No, sir.
Q You only saw it afterwards?
A Yes, sir.
Q And you didn't hear either the bell ring or the whistle blow
for the crossing?
A No, sir.
Q Was there any shrill blasts of the whistle at the time, or danger signals ?
A After I heard the crash I never paid no attention to the train,
I was making my way over there to see what had happened.
Q I mean were there any danger signals given before the
crash?
A No, sir.
Q You know that is so?
A Yes, sir.
Q In going up the track south, or coming down the track, I
suppose you often walk when you come to Harriston along the railroad, don't you?
A Yes, sir.
Q There is a path that I noticed there that leads off from about
Payne's Run to the railroad?
A Yes, sir.
Q And that is very frequently traveled, isn't it?
A Yes, sir.
Q Now in coming along down the railroad when a man is
w~lking, can ybu see someone approaching the raikoad,
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*can you see a vehicle approaching the railroad at the crossing
for some distance?
A Something like thirty yards you might, but you would have
to be thirty yards.
Q On the road?
A Yes, sir.
Q And could you see it about ten feet from the crossing?
A You mean the main road?
Q I mean if an automobile say was about ten feet from the
crossing, from the actual rails, you could see it if you were coming
down the railroad when you are thirty yards from the crossing?
A Yes, sir, about thirty yards.
Q And if you are up in an engine and on the same side as the
road, you could, of course, see further, couldn't you?
A Yes, sir.
Q You wouldn't undertake to say how far. I don't know
whether you have ever approached the crossing in an engine to see
about that, have you?
A No, sir.
Q You never tested that?
A No, sir.
Q Now you said you didn't notice anything until you heard that
crash?
A No, sir.
Q I guess it was a considerable crash?
A Yes, sir.
Q Did the train run across the crossing entirely?
A No, sir.
40*
*Q There ~ere some cars at the rear of the crossing or
still south of the crossing?
A Yes, sir, some, but most of the train I think went by.
Q It was a double-header train, I believe?
A Yes, sir.
Q Of course, you didn't see the collision, but when the collision
took place, where was the truck-! believe it was the truck that collided with the train, wasn't it?
A Yes, sir.
Q Now where was the truck?
A It was on the east side of the rails.
Q That is, on the opposite side from you?
•
A Yes, sir.
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Q Did you go to where the parties were, where the persons were
that were hurt?
A Yes,. sir.
Q When you got there what did you find?
A I found two bodies.
Q Who were they?
A Mr. Ben Mace and Mr. Theodore Mace.
Q That is, a child, Theodore?
A Yes, sir.
Q Was he a small child?
A No, sir, he was a sixteen-year-old boy, and well grown for
his age.
Q It is claimed here that he was only thirteen or fourteen years
of age, but I haven't a record of it.
41 *
*.A. I don't know for sure.
Q But he was a pretty well grown boy?
A Yes, sir.
Q How were they lying, were they at the track or were they
under the truck, or where were they?
A Mr. Mace, he was on the south side and the boy was laying
to the north side of the truck.
Q The truck was turned around then?
A Yes, sir.
Q Was the tail of the truck or the head towards the railroad
track?
.A The tail was towards the railroad track.
Q Were these people n1angled much?
A Yes, sir, they were pretty well bruised up.
Q Both of them were killed or died later?
A Neither one wasn't dead when I got there, but Mr. Mace died
pretty soon.
Q And the child died a little later?
A Yes, sir.
Q Did they take the child home?
A We brought him to Staunton, to the hosiptal.
Q Did you come up with them?
A Yes, sir.
Q Did he die before you got there?
A No, sir, he died about an hour or n1aybe two hours after we
&;ot him in town.
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BY MR. CURRY: I suppose, Mr. Kerr, you will adtnit that he died from the effects of his injury.
42*

*BY MR. KERR: Yes, sir, there is no doubt about
that. We will admit that.

BY MR. CURRY:

Q Did you look at the railroad track at the crossing there to
see about where the truck was when it was struck?
A I believe the front wheels was near about to the second rail ·
of the crossing, over to the second rail and lacking about a foot of
crossing the second rail.
Q There isn't but two rails there.
A I mean the west rail.
Q You think it was about in a foot of the west rail?
A Yes, sir.
Q #as that right?
A Yes, sir.
Q When the collision took place?
A Yes, sir.
Q It was a Ford truck; was it an old truck or a new truck?
A It was an old .truck I guess.
Q That crossing is, I presume, a rather dangerous crossing?
A Yes, sir.
Q Of course, you know what the danger signals ar~?
A Yes, sir.
Q Very sharp blasts ?
A Yes, sir.
Q There wasn't any such blasts as that given before the collision?
A No, sir. ·
43*

*BY THE COURT:

Q How far it is from the railroad track or from the rail where
the Payne Run road comes into the Black Rock Springs road, where
•
they join?
A It is about fifteen feet.
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BY MR. CURRY:

Q And about how far do you think that truck was carried down
the road by the collision?
A About the same distance, I would think, around fifteen feet,
or maybe a little more.
Q I suppose the truck is there and shows for itself?
A Yes, sir.
Q There is a culvert down there somewhere?
A Yes, sir.
Q How did you go across when you went there?
A I crossed through the train .
. Q Do you know how far that culvert is from the crossing?
A I think it is about twenty-five yards.
Q You think it is only about twenty-five yards?
A Yes, sir.
Court adjourns until tomorrow morning, Friday,
March 2, 1928, at ten o'clock a. m.

44*

*FRIDAY, MARCH 2, 1928
MORNING SESSION
CONTNIUATION OF EVIDENCE ON BEHALF OF
PLAINTIFF
OSCAR VIA, Still on the Stand
Cross Examination

BY MR. KERR:
..

Q Do I understand, Mr. Via, that you were up at David
Veney's blacksmith shop having some horses shod?
A Yes, sir.
Q Who all were at the shop at the time?
A Dave Veney, Harry Humphrey, and myself.
Q What was Dave Veney doing while you were in there?
A He was fixing to start on some horse shoes, working on some
horse shoes. I don't remember whether he had put the horse shoes in

-·---~
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the fire, or not, I just happened to be in there, I just got in there just a
few minutes.
Q You were in the shop with him and he was working on his
horse shoes?
A Yes, sir.
Q He was busy, wasn't he?
A I think he had made a start to go to work on the shoes.
Q You were right there in the shop with him?
A Yes, sir.
Q What was the first you heard of this accident?
A When I heard the crash.
Q You had not seen the train?
A No, sir.
45*
*Q You had not heard the whistle or the bell or anything?
A No, sir.
Q And you were not paying any attention to that?
A No, sir.
Q And you don't know whether he blew the signal for the· crossing or not?
A I didn't hear it.
Q You just didn't pay any attention to it ..
A I didn't hear it.
Q And Dave Veney was busy fixing the shoes?
A Yes, sir.
Q When you heard the crash, what did you do?
A I ran to the place.
Q Did you go ahead of Dave Veney?
A Yes, sir.
Q Who went with you?
A The Humphrey boy.
Q The Humphrey boy and yourself ran ahead?
A Yes, sir.
Q How far ahead of Dave Veney were you?
A I got up there and hollered back to Dave before he left the
shop.
Q You got up there and hollered back to Dave before he left
the shop?
A Yes, sir.
Q Were you there when Ben Mace was taken out from
46*
*the wr:eck ?
A Yes, sir.
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Who took him out?
There was several of us, Tom Claytor for one.
Q Who else?
A E. S. Shifflett.
Q All right, who else that you recall?
A Dave Claytor, Harry Hutnphreys, as well as I can remember,
and that is all I can remember.
Q Had Dave gotten there when you all got him out?
A Yes, sir, he hoped to carry him out.
Q Were any of the railroad crew there at the time?
A Yes, sir.
Q
A

BY MR. CURRY:

Do you know how many of the crew were there?
There was as many as two.
Q Now, Mr. Via, what were you doing in the shop; wer:e you
working at something yourself?
A No, sir. I brought the shoes in and laid them over on the
anvil.
Q You had just given them to Dave Veney?
A Yes, sir, I laid them over the anvil.
Q You say there was a boy in there, the Humphreys boy?
A Yes, sir.
Q Were you talking with him?
A Yes, sir, I guess we were talking. We just put our horses
away and came in the shop and I guess we were talking.
*Q Had Dave Veney taken the shoes from you?
47*
A Yes, sir, I think he had.
Q Had he put them in the blast furnace with his tongs or not?
A I couldn't tell you, I don't know whether he had gone that
far with the shoes, or not.
Q If he was standing there with his tongs, holding them in the
blast furnace ; has he one of those pumping furnaces?
A Yes, sir.
Q Standing at the furnace, there is a window that looks out on
the railroad and ~t is right by him, right to his left?
A Yes, sir.
Q This furnace is only just a foot ox: two from it?
A Yes, sir.
Q And the position he was standing in if he was, or if he had
his tongs holding the shoes and had put them in the furnace, pe would
Q
A
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be in a position that he could see directly to that crossing, wouldn't he,
from the window?
A I think he could see from the bellows, if he was using the
bellows, there is a window there and he could see the crossing.
Q And the door was open and that is quite a wide door, right
to his back, right close to the window.
A To his side.
Q And it is very close?
A Yes, sir.
Q Now you did not notice the running of the· train
48*
*at all?
A No, sir.
Q Until you heard the crash?
A No, sir.
Q And you did not hear the bell of the engine ring?
A No, sir.
Q It was a double-header, I believe?
A Yes, sir, it was a double-header.
Q I understood you to say you know there was no alarm signal
given?
A I never heard any.
Q Y ott would be most likely to notice an alarm signal, and I
understood you to say on yesterday there was no alarpt signal given?
A After the crash I never paid no attention to that.
Q As to what happened after the crash is not the question, but
before the crash was there any alarm signal given?
A
No, sir.
Q That is what I want to know.
A No, sir.
BY MR. KERR:
Q You don't know as a matter of fact, or you don't recall
whether Dave Veney had the tongs in ·the anvil, or not, you don't
know whether he had put them in the fire, or not?
A No, sir.
Q And you did not hear the approach or rumble of that train?
A No, sir.
49*
*Q The accident was the first thing that called your attention to it ?
A Yes, sir.
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Witness· stands aside.
HARRY HUMPHREYS, Sworn -for Plaintiff

Direct Examination
BY MR. TAYLOR:

Q This is Harry Humphreys, isn't it?
A Yes, sir.
Q You are a son of Mr. W. R. Humphreys?
A Yes, sir.
Q Where do you live?
A .Near Harriston, two miles east of Harriston.
Q Your father is a farn1er there and owns a farm?
A Yes, sir.
Q What do you do?
A I helped him on the farm.
Q You work on the farni with him?
A Yes, sir.
Q How old are you?
A Eighteen ..
Q Do you remember the morning tn which Mr. Mace was
killed, last fall?
A· Yes, sir.
Q Where were you when Mr. Mace was killed?
50*
*A Right there in the blacksmith shop.
Q Do you mean Dave Veney's blacksmith .shop in Harriston?
A Yes, sir.
Q Who else was in the shop with you?
A Oscar Via and David Veney.
Q You three?
A Yes, sir.
Q How did you happen to be there?
A Just loafing around.
Q Did yoitgo in there with Mr. Via?
A No, sir.
Q You were in there when Mr. Via came in?
A Yes, sir.
Q Did you hear the approach of this train that killed Mr.
Mace?
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I heard it when the train struck the car.

Q You heard it when the train struck the car?
A
Q
A

Yes, sir.
Now you heard the train whistle before that?
No, sir.
Q Do you know whether or not it did whistle?
A No, sir, I wasn't paying no attention to it.
Q You ·were not paying any attention to it?
A No, sir.
·
Q Do you know whether or not the engine bell was nnging?
51*
*A No, sir, I don't know.
Q Whereabouts in the blacksmith shop were you?
A Up there at the drill next to the door towards the railroad.
Q That is the bench that is just north of the door?
A Yes, sir.
Q On the east side?
A Yes, sir.
Q From the position you were standing in, could you, or not,
see the crossing?
A No, sir, I was standing with my back to the crossing.
Q Working on this bench?
·
A I was just standing there, I wasn't working.
Q With your back to the crossing?
A Yes, sir.
Q And the first knowledge you had of the train was when it hit
the truck?
A Yes, sir.
Q Do you know what the alarm signal is or the danger signal?
A No, sir.
·
Q Did you ever hear one given when there is cattle on the track,
toot-toot-toot-toot, real sharp blasts?
A No, I don't believe I did.
Q Was any signal like that given?
A Not as I heard.
Q And no bell was rung that you heard?
52*
*A .No, sir.
Q And no whistle was blown that you heard?
A No, sir.
Q You only heard the crash?
A Yes, sir.
Q \Vhat did you do after you heard the crash?
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A

I went up there to see what had happened.

Q Did you go with anyone?
Yes, sir, I went with 1\IJ r. Via.
Did you run up there or walk ?
\f\T e walked pretty fast.
How did you go up there or what road did you take?
We went out to the county road and went up there.
Q Did you go around back of the train or through the train?
A Through the train, after the train stopped.
Q You crawled through the cars?
A Yes, sir.
Q And you, of course, saw the wreck?
A Yes, sir.
Q Now where was the automobile?
A It was down about twenty or twenty-five feet below the
crossing.
Q Feet or yards, do you mean?
- A I reckon it is a little further than tliat.
Q Do you know where the culvert is that runs o\·er the stream
just north of the ·crossing?
A Yes, sir.
53*
*Q In relation to that culvert and the distance from the
crossing to that culvert, how far was the automobile knocked
down that way towards the culvert?
.
A I don't know exactly, but about fifteen or twenty yards.
Q About half way between the culvert and the crossing, wasn't
it, or was it not?
A NO; I helieve if anything it was a little bit towards the
crossing.
Q A little bit nearer the crossing?
A Yes, sir.
Q Did you see Mr. Mace and his son there?
A After the train struck them?
Q After you got over there at the place of the accident?
A Yes, sir.
Q W ~re they dead, both of them?
A No, sir, the son wasn't.
Q Did you help to move the bodies?
A No, sir.
Q Do you know who did?
A No, sir, there was right smart people up there.
Q And there was a lot of excitement, too wasn't there?
A
Q
A
Q
A
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A Yes, sir.
Q Do you know anything about Veney or Via leaving there and
phoning for a doctor?
A Yes, sir.
54*
*Q \Vho did that, if you know?
1-\ I think Veney, he was the one called for the doctor, or told
Mr. Shifflett to phone for a doctor.
Q He ran over to Shifflett's store and told him to call for a
doctor?
A Yes, sir.
Q And so far as you heard there was no ·signal whatever given
~hat you heard?
A No, sir.
Cross

E~·ramination

BY MR. I<ERR:

You were in the shop with Oscar Via and Dave Veney?
Yes, sir.
Q What was Dave Veney doing?
A He was standing there pretty close to the blower.
Q Was he fixing to shoe these horses of Via?
A Yes, sir.
Q Mr. Via brought some shoes there for hin1 to put on his
horses?
A. Yes, sir.
Q Had he fixed the hoofs at all?
A No, sir.
Q lie was getting the shoes ready .to shoe the horses?
A Yes, sir.
Q Had he put them in the fire, or not?
A I don't remember.
*Q Y ott don't remember whether he had done that,
55*
or not?
A No, sir.
Q The first thing you heard was the crash, I believe?
A Yes, sir.
Q Y ott didn't hear the approach of the train?
A No, sir.
Q· The first thing that called your attention to anything was the
crash?
Q
A
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A

Yes, sir.

Q You were not paying any attention to the train at all?
No, sir.
Then what did you do?
I went up there.
You went around out into the public road· and up that way?
Yes, sir.
Had the train gotten stopped by the time you got there?
No, sir.
•
Q You had to wait for it to stop before you could crawl
through?
A Yes, sir.
Q Did Veney go with you up there?
A .No, sir, I don't think Veney came right at that time, I don't
think he was along?
A
Q
A
Q
A
Q
A

BY MR. TAYLOR:
56*

*Q · From the position you were standing *there, there is
a door say right here, and then a window, isn't there, looking
out towards the crossing?
A Yes, sir.
Q And the blower is right here by the s_ide of the window?
A Yes, sir.
Q And the bench you are talking about is on the north side of
the door towards Shifflett's store ?
A Yes, sir.
Q You were standing in a position this way, weren't you ( indicating)?
A Yes, sir.
Q With your back practically towards Veney if.he was there at
the blower?
A Yes, sir.

BY MR. KERR:
Q
A

Were you and Veney and lVIr. Yia all talking together there?
Yes, sir.
Witness stands aside.

---~
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71

*CURRY CARTER, Sworn for Plaintiff

Direct E.-ramination
BY MR. CURRY:
Q
A

Did you make that pencil or pen drawing?
Yes, sir.
Q Did you make it to a scale as near as you could?
A It is made to scale from the station along the railroad track
to the culvert.
Q What culvert do you refer to?
A The culvert south of the whistling post, between the whistling
post and Payne's Run Bridge.
Q Is there a culvert south of the crossing and in the direction
of Payne's Run?
A Yes, sir.
Q And is that culvert at the whistling post or south of it?
A The culvert is about 250 feet south of the whistling post.
Q Will you indicate there to the jury where the railroad trackis there on that drawing and tell them first which is north and which
is south?
A This arrow is pointing north. The railroad track from the
crossing towards Grottoes runs northeast and just before it reaches the
crossing it begins to curve eastward, the curve begins just before it
gets to the crossing and the curve becomes abrupt just after passing
the crossing going south.
Q Now the part of the map that you have in your hand that is
towards your face is south, I believe?
58*
*A Yes, sir.
Q And the other end is north?
A Yes, sir.
Q Now did you take the exact directions there, or did you have
a compass?
A I had a compass, but the attraction of the compass to the railroad iron interfered with it and we had to take it above the railroad
track and did not get the approximate direction.
Q The road is approximately north and south at the crossing, I
believe?
A It is a little east by north.
Q That is, the railroad track is?
A Yes, sir.
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Q Now point out to the 'jury the public highway crossing where
the accident happened?
A This is a public highway crossing where my finger is (indieating).
Q Point out to the jury the highway crossing.
A This is what is known as the Black Rock Springs Road that
runs practically perpendicular to the railroad track, and across it.
This is what is known as the Payne's Run Road, until it passes
Payne's Run and then it is known as the Crimora road, and goes on
to Crimora.
Q And another branch of it runs up Payne's Run towards the
mountain?
A Yes, sir.
Q Point out to the jury where the whistling post
59*
*A Right there (indicating).
Q How far is the whistling post from the crossing?
A 1218 feet.
Q Something over 400 yards or 406 yards, to be exact?
A Yes, sir.
Q How far is it frotn the crossing to the Dave Veney blacksmith shop?
A From the west rail of' the crossing to the Veney shop is 230
feet.
Q That was in a straight line?
A These measurements are to the approxin1ate center of the
building.
Q Will you point out to the jury where Payne's Run Bridge is?
A This is it right here.
.
Q Did you measure the distance from Payne's Run Bridge to
the crossing, or not? .
A I did not.
Q You do not know that distance?
A No, sir.
Q Did you make any estimate of that distance?
A No, sir.
Q The Payne's Run Bridge, is it a considerable bridge or a
bridge of considerable length?
A I should think it is fifty feet long.
Q Then between Payne's Run Bridge and the whistling post you
say there is a culvert?
60*
*A Yes, sir, as indicated here.
Q And that is as far as you measu~ed?
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Yes, sir.

Q How far is that culvert from the whistling post?
A The culvert is 1404 feet from the crossing, the whistling post
is 1218 feet, which makes 186 feet.
Q · Does the railroad run on level ground, or is there a cut or
embankment there?
A There is a high embankment beginning just after the highway
has crossed going southward and extends on the west side of the track
I suppose for 300 feet, and on the east side of the track it extends, I
should judge for 600 feet. The highest point of that embankment I
estimated to be 250 feet from the crossing.
Q About how high is that embankment there, would you estimate?
A We estimated it to be fifteen feet, from ten to fifteen feet.
Q It is on the east side?
A Yes.
Q In the direction of the Payne's Run Road?
A Yes, sir.
Q Does the Payne's Run Road run above the railroad track?
A Yes, sir.
Q And about how high is it above the level of the railroad?
61 *
A That is a considerable incline after you get ~of the cut
and I should think Payne's Run Road at the brow of the hill is
twenty-five feet above the railroad track.
Q Now in going along the Payne's Run Road, say from the
crossing up towards Payne's Run Road and up to Payne's Run can
you see the railroad track?
A Repeat that question, please.
Q In going, say from the crossing here, from the Harriston
crossing going south along the Payne's Run Road, as you go along
that road can you see the railroad track?
A After you get the railroad track behind you, you cannot see
any more until you reach and go over the brow of the hill.
Q About how far is it to the brow of the hill from the crossing?
A 577 feet.
-.Q Nearly 200 yards?
A Yes, sir.
Q About how far is it fron1 the railroad track where Payne's
Run Road runs into the Black Rock Springs road?
A Measuring to this point, that is the middle of the intersection,
not to this point, but to the middle of the intersection it is thirty-one
feet.
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Q To the east rail ?
A Yes, sir.
Q The railroad, according to this map, curves frmn the station.
Now I would like for you to state about how far going along ~he railroad track you could see the crossing from it, say when you
62*
are approaching the crossing from the *south, to what point
would you have to get before you could see this crossing, or
did you observe or note that on the n1ap?
A From the center of the crossing to where it disappears to a
pedestrian on the south is 416 feet.
Q That is to one walking on the railroad track?
A Yes, sir.
Q Is that curve there a very considerable curve?
A It is a very considerable curve.
Q It appears to be on the map, and have you got that curve
about correct?
A I think that is a fair representation of the curve.
Q vVhat is the scape of this map, how many feet to the inch?
A One inch on this map represents a hundred feet on the
ground.
Q And you could see the tniddle of the crossing from about
416 feet south of it?
A Yes, sir.
Q That is, as you walk along the road?
A Yes, sir.
Q Did you notice about how far you could see coming along the
railroad, you could see a person eight or ten feet from the east rail of
the railroad.
A No, sir, I haven't that measurement.
Q As you approach it can you see it according to
63*
*your recollection, can you see that far for some distance?
A You would naturally have to be closer than 416 feet
to see anybody any distance up that road.
Q That is a pedestrian?
A Yes, sir.
Q Are you familiar enough to know whether an engineer rides
on the left-hand side or right-hand side of the engine?
A He rides on the right-hand side, or those I have observed do.
Q Then the engineer side of the cab would be on the side of the
crossing where this collision happened if that is correct?
· A Yes, sir. ·
Q How far is it at the point known as the mill?

.-~
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A I haven't that to scale. The scale only runs as far as the intersection of this county road with that street that runs from Harriston.
Q The town of Harriston is chiefly on the west side of the railroad, is it not?
A There were only two houses that I observed on the east side
of the railroad, Mr. J. B. \Yeast's house and Mr. Massie Bush's house.
Q I thought all of Harriston was on the east side?
A Down below the station, north of the station, Mrs. Crawford
lives, but that is not shown on this map.
Q A lady by the name of Crawford lives there?
A Yes, sir.
. 64*
*Q You don't know how far that is?
A Only a few feet north of the station.
Q How far is the station· from the crossing?
A 967 feet.
Q And she lives a little north of that?
A Yes, sir.
Q Y ott didn't measure that distance?
A No, sir.
Q How far was the Weast house from the crossing?
A From the east rail of the crossing it is 119 feet.
Q That is, the house itself?
A Approximately the center of the house.
Q There are some other buildings which you have indicated
here. I suppose you just noticed them without taking any special
measurements.
A Yes, sir, no measurements were made of those.
Q Is there any other point of measurement that you care to
point out?
A These land marks here from the crossing down to Veney's
shop, we measured them.
Q Then you have a mark here which I suppose· is the river.
Point out what is South River?
A This is South River, it bends with the railroad tracks.
Q Does this Payne's Run Road, and the Black Rock Springs
Road, whichever you may call it, does that cross the river?
A I don't know what you call the road, but after it
65*
passes the railroad track, it is apparently the Black *Rock
Springs Road, and that goes on across the river.
Q Does that road intersect with the Waynesboro Pike?
A Yes, sir.

f
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Q This is supposed to be the Waynesboro Pike, is it?
A This is the macadamized road, down to that intersection, and
from here on it is a dirt road going by South River?
Q There is a road then that runs on the west side of the South
River?
A Yes, sir.
Q Is there a bridge across South River here?
A Yes, sir.
Q At this point (indicating) ?
A Yes, sir.
Q And that is just north of the mill?
A Yes, sir.
Q Do you know whose mill that is?
A That is Mr. Nicholas' mill.
Q Now is there anything else mi that tnap that you care to point
out?
A No, sir.
BY THE COURT:
'J
Q How far is the Payne's H.un Road, the furthest distance from
the railroad track, would you say, I don't think you measured that?
A No, sir, I did not, but I should say the furthest distance is
about 100 feet.
Q And coming very close to the track there (indicating) ?

*BY MR. TAYLOR:

66*

I think you are wrong about

that.
A

It is thirty-four fet from the intersection.

BY THE COURT: That is not what I asked. I asked
the furthest distance.
A
enough
Q
A

At this culvert, I should say there is not more than room
for three or four cars to get in there.
It is pretty close there?
Yes, sir.
Q And the furthest distance would be about 100 feet?
A Yes, sir.
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BY 1\IIR. CUR1{Y:
Q Is there another hill between that and the Payne's Run?
A This represents a hill right there, that is the brow of this hill.
This is the lowest part right here about the culvert, in fact, there is a
draw that comes through the road there and then you go up a hill and
.---w~u get to the top of the hill you turn to an angle of about fortyfive degrees down the hill.
Q Comtng in this direction, say coming from the Payne's Run,
from up here, Payne's Run extends on up, doesn't it?
A No, sir, that road makes a sharp turn back west and crosses
Payne's Run.
Q Where is the road that goes up Payne's'Run?
A This represents the road that goes up Payne's Run (indicating).
Q The road goes up Payne's Run on the south side
67*
*of Payne's Run?
A Yes, sir, on the west side of Payne's Run.
Q On the southwest side?
A Yes, sir.
Q And this road here go~s to Crimora?
A Yes, sir.
Q Crimora, I believe, is the next station above Harriston?
A I don't know about that.
Q Now as you come down from the Payne's Run there are two
hills then between the crossing and the point up there near the Payne's
Run bridge?
A Yes, sir.
Q And this is the lowest point in the road (indicating)?
A As I recall it.
Q Is that the first hill or is there another hill?
•
A There is a gradual incline from the culvert going towards
the crossing, to that point (indicating), and then there is a decline, a
rather steep decline to the crossing.
Q To the crossing from there (indicating)?
A Yes, sir.
Q So then there would be two hills. You go down a hill here
and get to this culvert?
A It is down hill right here (indicating).
Q To about this point?
A Yes, sir.
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Q And then there was an incline again, an upgrade on to this
point (indicating) ?
A Yes, ·sir.
68*
*Q And then from this point it is downgrade to the
crossing?
· A Yes, sir. Do you want me to point out the Garrison house?
Q Yes.
A This is where the Garrison house is. This represents the
Garrison house, but this distance in here is misleading. It is further
from the Garrison house to that track than is shown on this map.
The paper was too small to show where it should' have been, it ought
to be about where the end of that pencil is and there is a small field
between the Garrison house and the railroad track?
.Q What is the building on the north side of this Payne's Run?
A That is a stable.
Q Their house then is on the south side or river road?
A Yes, sir.
Q That would be on the north side of the road?
A Yes, sir, the house is on the south side and the stable is on
the north side.

Cross Examination
BY MR. CHURCHMAN:
Q What degree curve do you show on there, or what is that
curve right there?
A I will have to estimate that curve, but I should think that at
its greatest it is about a forty-five-degree curve.
Q I understood you to say the rails attracted *your com69*
pass?
A Yes, sir.
Q But the rails did not affect your transit?
---A No, they did not.
..---Q You think that is a forty-five"'-degree curve, but you did not
measure it, I suppose?
A No, sir, I did not attempt to measure it. I did not attempt to
do anything with any instrument I had except to get the direction of
that railroad so that I could put it on the map.
Q Did you see the old road that used to cross the railroad there,
or is there a road that crosses the railroad near the Payne's Run
bridge?
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A There is what is called Patterson's Crossing, just beyond the
whistle post, where there is a gate, but there is no road there now.
I presume that was at one time a public road because I noticed from
some old maps that place was called Patterson's Crossing at one time.
Q And as you come on down here (indicating) while the road
~n it roughly parallels the railroad there?
__A You mean the Payne's Run road?
Q Yes, sir.
A For a distance of six or seven hundred feet it does, as is
shown on this map.
Q And as you come to the top of the hill, before you come to the
crossing, I mean going north and at the top of the hill before
you start down to the crossing, on that *Payne's Run road, you
70*
can see the railroad for quite a distance back towards the south
if you look, can't you ?
A Yes, sir.
Q For how far would you say?
A You can see the railroad track from the brow of that hill if
you look back southward I think up beyond the culvert.
Q Can you see it for approximately a mile there?
A I don't recall. There is a piece of high land there just about
the culvert that would obstruct your view of part of tha:t railroad
track, and I am not prepared to say about that.
Q I understood you to testify, Capt. Carter, that from the center of the track to the intersection of Payne's Run with the Black Rock
Road, east of the track it was thirty-one feet, from the center of the ·
track to the intersection of those roads?
A Yes, sir.
Q If a person were traveling northwardly on the Payne's Run
road, when he turned towards the railroad, he would be only thirtyone feet away from the center of the crossing, wouldn't he?
A He would certainly riot be any further than that.
Q You say he would not be any further than that?
'-----· A .No, sir.
Q You have continued Payne's Run today on through the railroad, have you?
71 *
*A Yes, sir.
Q Y ott stopped at the railroad on yesterday?
A Yes, but it broke through last night.
BY MR. CURRY: We desire to introduce and file
this map as part of the testimony of Capt. Carter.

RO

John J. Mace, Adm'r, vs. Norfolk & Western Rail1.oay Co.

(Said map is here offered in evidence.)
BY MR. CHURCHMAN: We move to exclude this
map on the ground that it contains certain distances and
courses that could be only fixed by the testimony of witnesses and we submit it is improper.
BY THE COURT: I think the motion will have to be
over-ruled. I think it is proper evidence for what it is
worth, and it is for the jury to say how much weight it will
give to it after all the evidence is in.
Defendant excepts.
CLARENCE CASEY (Col'd.), Sworn for Plaintiff
Direct

E.;~amination

BY MR. TAYLOR:
Where do you live?
About a tnile this side of Harriston.
Q A mile south of Harriston?
A Yes, sir.
Q Do you live on Payne's Run?
A Yes, sir.
Q Do you live with anyone?
A I live with my mother.
Q What is your mother's name?
A Harriet Casey.
Q Where were you or were you in the vicinity of Harriston on
the day that Mr. Mace was killed last fall?
72*
*A Yes, sir.
Q Did you see Mr. Mace on that morning when he was
killed?
A Yes, sir.
Q Where did you see him?
A I seen him pass the house.
Q You saw him pass your house?
A Yes, sir.
Q Is your house close to the road?
A Yes, sir.
Q
A

~

_....

-----------,
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Q It is right on the road, isn't it?
A

Yes, sir.

Q How was he traveling?
A

Driving a truck.
Q What ktnd of a truck was it?
A A Ford truck.
Q Who was driving this truck?
·
A Mr. Mace?
Q Did he have anyone with him?
A Yes, sir.
Q Who did he have with hitn?
A He had his boy.
Q Do you know which boy?
A Yes, sir.
Q Which one was it?
A The one that got killed.
Q I mean did you know his name?
A Yes, sir.
Q What was his name?
A vVe always called him "Ted."
Q At the time you saw Mr. Mace he was proceeding towards
Harriston on the Payne's Run Road?
A Yes, sir.
Q Did you again see him that mortling?
A Yes, sir.
*Q Where did you see him next?
73*
A . I seen him down there after the train had hit him.
Q You saw him down there after the train had hit him?
A Yes, sir.
Q How long w?s it after the train hit him before you arrived
there?
A It wasn't so long, I got there pretty soon after it hit him.
Q Had they pulled him out from under the truck yet?
A Yes, sir, they were pulling him out.
Q They were pulling him out then?.
A Yes, sir.
Q Did you start down towards Harriston shortly after Mr.
Mace passed your house?
A Yes, sir.
Q How were you driving?
A I was driving a closed car.
Q Coming down from your house on Payne's Run to Harriston
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you come down this Payne's Run road that practically parallels the
railroad?
A Yes, sir.
Q On your way ,down did you see anything of this train that
hit Mr. Mace?
-.
A Yes, sir.
Q Did the train pass you?
A Yes, sir.
Q At what point were you on the Payne's Run and Harriston
road when this train passed you?
74*
·*A I was going down the hill called Mr. Dave Patterson's hill.
Q How many hills are there between Payne's Run and Harriston?
A That is the first hill going down to Harriston.
Q I understand that, but you don't understand my question.
How many hills are there between Payne's Run and Harriston, how
many do you have to cross before getting to Harriston?
A That is the onliest one. You goes up one and I was going
down the other.
Q Is this the first hill after you cross Payne's Run?
A Yes, sir.
Q You had gotten over the top of that hill aml were coming
down the north side of it?
A Yes, sir.
Q When this train which you later found out had collided with
Mr. Mace's cat, passed you, or ran by you?
A Yes, sir.
Q From the point where you were on this hill, qave you a clear
view of the railroad and any train on the railrbad until it practically
reaches the crossing at Harriston ?
A Yes, sir, I could see the train until it went into the cut down
there.
Q The cut you speak of is the cut right at the crossing?
A Yes, sir.
75*
*Q Clarence, did you observe this train, did you see it as
it went on after it passed you?
A Yes, sir.
Q It was right in front of you?
A Yes, sir.
Q Did this train blow its whistle ?
A No, sir.
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Q You are sure of that?
A

Yes, sir.

Q You were looking right at the train?
A Yes, sir.
Q Do you know whether qr not it rang its bell?
A I don't know about the bell.
Q Did you hear any bell?
A No, sir.
Q You were driving a car and proceeding on towards Harriston?
A Yes, sir.
Q You didn't know anything about the accident until you can1e
to the crossing?
A No, sir.
Q Was the crossing clear so that you could cross it?
A No, sir.
Q Was it blocked?
A Yes, sir.
Q What was it blocked by?
A There was several cars across there.
Q Part of the train was still across the crossing?
A Yes, sir.
Q Of course, you had to stop your automobile?
A Yes, sir.
Q Did you get out of your car or stay in it?
*A Yes, sir, I got out.
76*
Q And what did you find when you got out?
A I s~en them pulling Mr. Mace out.
Q From under the truck?
A Yes, sir.
Q Who did you see there, Clarence?
A I seen Dave Vaney and I seen several of them there.
Q Just name some of them that you saw there?
A I seen Dave and I seen Mrs, Weast and Mr. Oscar Via.
Q Mrs. J. C. Weast, the Squire's wife?
A Yes, sir.
Q And Mr. Oscar Via?
A Yes, sir.
Q Did you see Mr. Humphrey's boy there, Harry Humphreys?
A . Yes, sir.
.
Q Now as I understand, you left your house traveling in the
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same direction Mr. l\IIace was traveling just· a couple of minutes after
he had gone by?
A Yes, sir.
Q And when this train passed you and when you were coming
down the north side of the Dave l?,atterson Hill, which was the first
hill past Payne's Run-A Yes, sir.
Q Then you had a perfect view of the train, it was right in
front of you?
A Yes, sir.
77*
Q You know definitely that it did not blow its *whistle?
A Yes,. sir.
Q And about the bell, you did not hear any bell and you don't
know whether it rang, or not?
· A No, sir, I don't know about the bell.
Q Who was with you in your car?
A lVIy wife.
Q Where were you going?
A We were starting to Waynesboro.
Q Did you have to go through Harriston to go to \Vaynesboro?
A No, sir.
Q You didn't have to go that way but there is a tnacadam road
that way, isn't there?
A Yes, sir.
Q What was the condition of the weather that morning?
·
A It was raining.
Q It was a rainy morning?
A Yes, sir.
Q Do you know whether or not there was any \Yind or not, to amount to anything?
A No, sir, I don't think so.
Q But you don't remember as to that?
A No, sir.
Q You didn't hear any whistle at all?
A .No, sir.
Q And you know that after it passed you, it did not whistle
because it was in front of you?
A No, sir, it didn't.

--.....
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*Cross Examination

BY MR. CHURCHMAN:

Q How far is it from Harriston's Crossing to your house,
Clarence, or how far do you call it?
A I don't know how far we call it.
Q Is it a mile?
A No, sir, about half a mile, I reckon.
.
Q Where were you when you saw Mr. Mace's truck cotning by?
A I was standing in the yard.
Q Y ott were standing in the yard?
A Yes, sir.
Q How far is the house from the road?
A It is right on the road, on the side of the road.
Q· What time was it that he came by there?
A I don't know for sure, but I think it was near about nine
o'clock.
Q You think it was near about nine o'clock?
A Yes, sir.
Q vVhat kind of a car were you driving?
A I was driving a coupe Whippet.
Q Who did that belong to?
A To me.
Q Where were you working then?
A That day?
Q No, :along about that time or that day ?
A' I was starting to Waynesboro that day.
Q Where were you working last November along about the
17th of November?
A I works at hon1e and I help Mr. Howard Patterson
79*
*a little some.
Q You had no perntanent employment?
A No, sir.
Q Y ott say you live about .half a mile from the crossing?
A Yes, sir.
Q How far had you gotten when the train passed you?
A I was about half way down the hill.
Q About half way down the hill?
A Yes, sir.
Q Were you half way to the crossing?
A Yes, sir.

~--
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Q You were half way to the crossing when the train passed
you?
A Yes, sir.
Q What called your attention to the train and why did you happen to notice it?
A · It pas~ed right by the side of me and I was looking out.
Q You were looking out?
A Yes, sir.
Q Had you heard it whistle at all?
A No, sir.
Q It did not whistle anywhere along there?
A No, sir.
Q Y ott n1ean to say you did not hear it, or do you mean to say
it did not whistle?
A He never whistled after it passed me.
Q He never whistled after he passed you?
A Yes, sir, it never whistled.
Q Did it whistle before it passed you?
A No, sir.
80*
*Q Are you sure of that?
A Yes, sir.
Q You know it did not whistle anywhere there after it came in
sight; you can see the train for about a mile, can't you?
A No, sir, I don't know.
Q I mean if you look? ·
A Yes, sir, I looked and seen it go into0 the cut there.
Q I mean before it got to you if you looked south or back up
the river, you could see it for about a mile there, couldn't you?
A No, sir.
Q Coming along that road?
A No, sir, I never.
Q How far could you see it?
A I never looked back.
Q And you don't know?
A I seen it when it passed me.
Q You knew also that it did not whistle before it passed you?
A I know it never whistled after it passed.
Q But did it whistle before it passed you?
A I don't know.
Q Y ott don't know about that?
A No, sir.
Q Y ott were not listening, were you?
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A No, sir, but I was looking at it after it passed me.
*Q And when it passed you, you were about a quarter of
a mile, you think, from the crossing?
A Yes, sir.
Q Was Mr. Mace's truck in sight then?
A No, sir, I never seen it.
Q Did you see it any more after you left home?
A No, sir.
Q You didn't see it any more after you left home?
A No, sir.
Q It was raining that day, wasn't it, Clarence?
A Yes, sir.
Q You say you noticed Mr. Mace's truck when it can1e by your
house?
A Yes, sir.
Q You hadn't gotten in your car then, had you?
A No, sir.
Q Was it raining hard?
A No, sir, it wasn't raining so awful harcl.
Q He had the curtains up when he can1e by your house, didn't
he, on the truck ?
A I think there was a curtain on the boy'"s side but none on his
side.
Q You think he had one curtain up?
A Yes, sir.
Q How did you happen to notice that?
A Because I was looking at him and I spoke to him when he
passed.
Q And you are sure that he had one curtain on there?
82*
*A Yes, sir, I think he did.
Q Which side of that road do you live on, I mean when
he was coming down?
A I live on the left-hand side coming down.
Q You live on the left-hand side coming down?
A Yes, sir.
Q And you never saw the Mace truck any tnore until you got to
the crossing?
A No, sir.
Q And when you got to the crossing they were then taking him
out of the wreckage, as you have testified?
A Yes, sir.
81*
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Q
there?

But he was out of sight of you all the way coming down

A Yes, sir, I never seen him.

Q When the train passed you had you gotten past where the
old Patterson Road used to be, or not?
A The old Patterson road?
Q Yes?
A I was going down Mr. Dave Patterson's hill when the train
passed me.
Q Do you know where that crossing is there with a gate
across it?
A No, sir, I hadn't got' there.
Q How far away from it were you?
A I was about half way up the hill.
Q How far would you say that was on the road, I mean just
roughly, as near as you can come to it?
83*
*A About twenty-five steps, I reckon.
Q You were about twenty-five steps south, back towards your
house, from that Patterson crossing?
A Yes, sir.
Q Did you have the windows of your car up?
A Yes, sir.
Q And you were coming up hill ?
A Going down hill.
Q And you had both windows up, did you?
A Yes, sir.
BY lVIR. TAYLOR:

Q Clarence, this Payne's Run Road that you travel from your
house to Harriston is a very rough road, isn't it?
A Yes, sir.
Q And you cannot make a lot of progress on it?
A No, sir.
Q Do you know where the whistling post is for the Harriston
Crossing?
A Yes, sir.
Q Were you south of that or north of it, that is, were you on
the side of the whistling post towards your home or towards Harriston?
A I was on the side .towards tny home.
Q Coming down that hill there?
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Yes, sir~
Q And some distance south of it?
.
A Yes, sir.
84*
Q From that point, on the side of the hill, have *you a
clear, unobstructed view of the trains all the way to Harriston
until it goes into the cut?
A Yes, sir.
Q And you were looking right at it?
A Yes, sir.
Q You have testified that you live with your tnother, Harriet
A

Ca~y?

A Yes, sir.
Q Does your mother own . any property there?
A Yes, sir.
Q Does she own a small £ann?
A Yes, sir.
Q About how many acres are there in that place?
A Altogether about twenty acres there.
Q And when you are not working out, hiring out to the farmers
in the community, what do you do?
A I work there.
Q You work on your mother's place?
A Yes, sir.
Q You are the only boy at home that runs the place?
A Yes, sir.
Q And you run this place for your mother and work out occasionally at harvest time, etc.?
A Yes, sir.
Q You said you worked for Mr. Howard Patterson?
A Yes, sir.
Q Who else do you work for down there?
A Mr. Charlie Alexander.
*Q When Mr. Churchman asked you about the distance
85*
from the crossing to your house on Payne's Run, did you understand him to mean the crossing where Mr. Mace was killed?
A No, sir.
Q I didn't think so. How far do you think the distance is fron1
where Mr. Mace was killed up to· your house?
A It is about a mile.
Q What crossing did you think he Was talking about?
A I thought he was tneaning from the bridge up there.

•
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Q From the Payne's Run bridge up there to your house is about
·
half a mile ?
A Yes, sir.
Q There is no crossing at the Payne's Run bridge?
A No, sir.
Q And you understood him to n1ean how far it was from the
Payne's Run bridge to your house?
A Yes, sir.
Q And you fixed that distance at about half a mile?
A Yes, sir.
Q And you fixed the distance from your home to where Mr.
lVIace was killed, the crossing where he was killed, at about a mile?
A Yes, sir.
Q Now in relation to the distance frmn your home to the crossing where Mr. Mace was killed, about how far had you gotten, half
way, one-fourth, or what, that is, from your home to where
86*
lVIr. Mace was killed, how far had *you gotten when the train
passed you?
A A little bit over half way, I would think.
Q Then if you were a little over half way you were about in the
neighborhood of half a mile still from the place where Mr. Mace was
killed?
A Yes, sir.
Q And you had to come up another hill and down one before
you got there, didn't you ?
A Yes, sir.

Witness stands aside.
CHARLIE FULLER (Col'd.), Sworn for Plaintiff
Direct E%amination

BY MR. TAYLOR:
Your name is Charlie Fuller?
Yes, sir.
Where do you live?
On Payne's Run.
Q Who you live with?
A Harriet Woods.
Q You live at the hmne of Harriet Woods?

Q
A
Q
A
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A

CJ I

Yes, sir.

Q Is that east of the Casey house?
A

Yes, sir.

Q Further up the run?
A

Yes, sir.

Q Were you in the vicinity of there the day Mr. *Mac(·

87*

was killed?
Yes, sir.
Q Were you working then in Harriston?
A Yes, sir.
Q What were you doing?
A Working along with Dave Veney.
Q Helping at the blacksmith shop?
A Yes, sir.
Q Were you working at other jobs when you could get them?
A Yes, sir.
Q Now on the morning when Mr. Mace was killed, where
were you?
A I was going to Harriston.
Q You were going on your way fron1 your home or where you
lived on Payne's Run to Harriston?
A Yes, sir.
Q How were you traveling?
A Walking.
Q You walked from your home or the home of Harriet Woods
where you lived to Harriston, and in doing so what course did you
take?
A We come down the road from Payne's Run and then cross
through by Mr. Sullivan's field and hit the railroad.
Q As I understand you come down the Payne's Run Road until
it hits the intersection of the Crimora Payne's Run road?
A Yes, sir.
Q There you cross across Mr. Sullivan's field. and get on the
railroad track?
88*
*A Yes, sir.
Q That is the usual course anybody takes walking down
to Harriston?
A Yes, sir.
Q Is there a regular open path going across to the railroad
through Mr. Sullivan's field?
A Yes, sir, we get through the fence.
Q \i\Thy do you walk the railroad track ?
A
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A · We hates to walk over them roads and hills, and it is level on
the railroad.
Q If you walk the railroad you don't have to pull any hills?
A .No, sir.
Q What was the condition of the weather that morning, do you
remember?
A Yes, sir.
Q What was it?
A It was raining.
Q Did this train that killed 1\llr. 1\llace, did you see that on the
morning Mr. Mace was killed?
A Yes, sir.
Q Did it pass you on the railroad track?
A Yes, sir.
Q At what point on the railroad track were you? As I understand you got on the railroad track right at the Payne's Run bridge.
Is that true?
A Yes, sir.
Q And at what point were you on the railroad track when this
train passed you?
89*
*A It was about fifty or 100 yards from the whistling
post.
Q You mean the Harriston whistling post?
A Yes, sir, on the north side?
Q Going towards Harriston?
A Yes, sir.
Q You were about .fifty or 100 yards north of the whistling
post proceeding on towards Harriston when this train passed you?
A Yes, sir.
Q What kind of a train was it?
A They called it No. 88, it was a double-header.
Q Was it a passenger or freight train?
A It was a freight train.
Q Was it· running with one or two engines?
A Two engines.
Q Was it a heavy, long train?
A Yes, sir, pretty long.
Q Y ott had been around Harriston for some time, hadn't you?
A Yes, sir.
Q And you knew the number of this train?
A Yes, sir:
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Did you hear this train before it passed you, I mean did you
whistle or anything?
Yes, sir.
You did hear it whistle? •
Yes, sir.
Q Where was the train when you heard it whistle?
A It was above the bridge.
90*
*Q Somewhere above Payne's Run bridge?
A Yes, sir.
Q Was it the usual railroad whistle?
A No, sir.
Q What kind of a whistle was it, or did it appear to you?
A · It kinda flooded out two much water or something like that.
Q Do you know anything about the action on steam whistles
when they get water in them?
A Yes·, sir, I run one I reckon about six or seven years.
Q When they get too much water in them it floods them out?
A Yes, sir, and they kinda squeal.
Q It is not the usual whistle?
A No, sir.
Q Not a clear. and distinct whistle?
A No, sir.
Q And you say this train No. 88 gave a whistle clown there?
A Yes, sir.
Q And that whistle was a whistle that had a peculiar ring to it?
A Yes, sir.
Q Which you took to be from. the flooding of water in the
whistle?
A Yes, sir.
91 *
*Q Now as this train came on fron1 where you first had
any knowledge of it, from this whistle, did it whistle any
more?
A No, sir.
Q Did it whistle at all after it passed the whistling post?
A No, sir.
Q Did it whistle any between the whistle you heard above the
bridge and the crossing at all?
A No, sir.
Q And you were about fifty to 100 yards north of the whistling
post in the direction of Harriston?
A Yes, sir.

Q
hear it
A
Q
A
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Q ·you, of course, got onto the side of the track to allow the
train to pass?
A Yes, sir.
A Yes, sir.
.
Q Which side of the track did you get on?
A I got on the west side of the track.
Q Is that the river side?
A Yes, sir.
Q And did you stand there until the train had passed?
A Yes, sir.
Q Did this train ring its engine bell?
A Not while it was passing me.
Q And you were in the distance there between the whistling
post and the crossing?
A Yes, sir.
92*
*Q Did you notice that this train was making a *stop
there at Harriston?
A Yes, sir, I noticed it was slownig up.
Q Could you see the cars bucking as he put the brakes on ?
A Yes, sir.
Q Did you hear the crash when it hit the automobile?
A .No, sir.
Q You didn't hear that?
A No, sir.
Q The train was making a great noise as it passed you?
A Yes, sir.
Q Did you come on to Harriston from that point?
A Yes, sir.
·Q You walked up there?
A Yes, sir.
Q Had the train cleared the Harriston crossing?
A No, sir.
Q Were there some of the cars south of it, that is, in your direction?
A Yes, sir.
Q Do you know how many?
A No, sir, but I think three or four, but I couldn't exactly tell.
Q They were back in the cut a. little ways?
A Yes, sir. ·
Q When you came up you say you were walking on the west
side?
A Yes, sir.
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That is the river side of the track?
A Yes, sir.
93*
*Q Which side did yott come into Harriston on?
A On the west side.
Q Did you know at that time, or have any information at that
time that there had been an accident?
A No, sir.
Q That is the first knowledge you had of an accident, or when
was the first knowledge you had?
,A I seen Dave running up the little lane there going to the other
bridge below the crossing, and I hollered to him.
Q What did he tell you?
A He said Mr. Mace got killed.
Q He told you that Mr. Mace had got killed?
A Yes, sir.
Q Did he tell you that he had been over to Shifflett's store to
phone for a doctor?
A Yes, sir, he said he had been over there.
Q To phone for a doctor?
A Yes, sir.
Q

·BY MR. CHURCHMAN: We object to what Dave
Veney told him.
BY MR. TAYLOR: I was just showing that he was
coming from Shifflett's store.
BY THE COURT: I do not think he can repeat what
was told him.
BY MR. TAYLOR:
Q
A
Q

94*

Well, was he coming from the direction of Shifflett's store?
Yes, sir.
And he told you that Mr. Mace had been killed?
*Objection. Sustained. ·

Q Did you go to the point of the accident?
A Yes, sir, I went through under the bridge.
Q That is the bridge that is north of the crossing in Harriston?
A Yes, sir.
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Q
A

When you got there had they moved the bodies?
They had done got them out from under the truck.
Q But they hadn't taken them away?
A No, sir.
Q vVho did you notice was there, did you see any people· there
that you knew?
·A Yes, sir, I seen Mr. Weast and Mr. Humphrey's son.
Q Harry Humphreys?
A Yes, sir, and Mr. Via.
Q Oscar Via?
A Yes, sir, and several more, I just couldn't say who all.
Q There were a number of people there then?
A Yes, sir.
Q And there was a great deal of excitement?
A Yes, sir.
Cross

E~-ramination

BY MR. CHURCHMAN:

Q How far were you from the crossing when you say the train
passed you?
A From the crossing?
95*
*Q Yes, how far were you from the crossing when the
train passed you? I mean from the crossing where Mr. Mace
was killed?
A You mean from there to the whistling post?
Q No, how far were you from that crossing?
A I guess I was about one-third of the way from the whistling
post to the crossing.
Q About one-third of the way from· the whistling post to the
crossing?
A Yes, sir.
Q Whet} the train passed you?
A Yes, sir.
Q So you were not fifty or seventy-five feet from the Payne's
Run Bridge, when it passed you, were you, because you said you were
about one-third of the way from the whistling post to the crossing
when the train passed you?
A Yes, sir.
Q Is that right now. That is right, isn't it?
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A I was about fifty or 100 yards from the whistling post when
the train passed me.
Q How long did it take you to walk down to the crossing?
A I don't know.
Q You don't know how long it took you?
A No, sir.
·
Q You walked on down though?
A Yes, sir.
Q And you saw Dave Veney down there, when you got
96*
*down there?
A Yes, sir.
Q Where do you work?
A I work with Dave most of the time
Q What do you do?
A I help him down there horseshoeing and fixing automobiles?
Q And you work with a hay presser a good deal of the time in
the fall?
A Yes, sir.
Q Were you working with the hay presser this fall?
A No, sir, I haven't worked any for two or three years.
Q But you used to work with the hay presser?
A Yes, sir.
Q What were you doing?
A I was the wire man, feeder and engineer too.
Q So that the whistle you used to he~r get stopped up with
water was the whistle on the hay presser engine?
A Yes, sir.
Q What engine did you ever run, the engin~ of that hay presser,
that was the engine you ran, wasn't it?
A Yes, sir, the hay press engine and threshing machine and
sawmill.
·
Q You never ran a locomotive engine, did yqu?
A No, sir, _not more than fire a little.
Q. Where did you fire?
A For H. M. Waugh.
Q Where was that?
97*
*A At Welch, on Pidgeon Creek.
Q When was that?
A I can't say what year it was.
Q About what year?
A I couldn't say exactly what year it was.
Q What railroad was it on?
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A Putting a railroad up through Pidgeon Creek.
Q What railroad was it, do you know?
A .No, sir, it was just a branch line.
Q What road did it connect with, a branch of what road?
A The Nor folk & Western down Naugatuck.
Q About when was that?
A I couldn't say exactly what year it was, I have been on so
many jobs.
Q Was it last year?
A No, sir.
Q Was it year before last?
A No, sir.
(J Haven't you any idea when it was?
A No, sir, I couldn't tell youwhen it was.
Q And it was a branch of the Nor folk & Western?
A I guess it was the Norfolk & \Vestern, it was Mr. H. M.
Waugh.
Q Do you know who paid you?
A Yes, sir.
Q \tVho did pay you?
A Mr. Waugh.
Q And you don't know when that was?
98*
*A No, sir.
Q Did you ever see any other colored fireman working
for the Nor folk & Western at that time?
A He was a contractor.
Q He was a contractor?
A Yes, sir.
Q And you were working for him?
A Yes, sir.
Q And you don't know wheri it was and haven't any idea?
A No, sir.
Q How old are you now?
A Thirty-five.
Q How old were you then?
A I couldn't say how old I was, because I never kept time of
my age like that.
Q Did you run the engine or fire it?
A No, sir, I didn't run it.
Q You just fired it?
A Yes, sir.
Q How long did you work there?
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A I guess I was there about three months, but not firing all
the time.
Q What work was he on when you were there?
A You mean Mr. Waugh?
Q Yes.
A He wasn't working at anything.
Q What were you running an engine for?
A I wasn't running it.
Q You were firing it, that is what you have *testified to
99*
and I thought you had run it some?
A .No, sir, I didn't run it.
.
Q I asked you the question, and you may have misunderstood
it, if you ever ran any engine except the engines to the bailing machines, the hay press, or threshing machine?
A No, sir, I haven't.
Q I asked you then if you ever ·ran as locomotive engineer and
you said not except one time.
A I beg your pardon, if .I did say so I ain't done it.
Q You never ran that engine?
A No, sir.
Q But you were firing?
A Yes, sir.
Q And you don't know how long ago that has been?
A No, sir.
Q And you don't know what project this Mr. Waugh was working on?
A I know where he was working, he was working at Pidgeon
Creek.
BY MR. TAYLOR:

Q You say this Mr. Waugh was a contractor?
A

Yes, sir.

Q Was he building this road. up in there?
A

Yes, sir.

Q This road you worked on was a dinkey road, wasn't it, in the
coal fields?
A No, sir, he was building a kind of a side track up in
there.
100*
*Q And the engine you worked on, was it a regular locomotive engine, or what was it?
A· Yes, sir, it was a small size locomotive.
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Q And you fired. on that for a while?
A Yes, sir.
Q You were employed by Mr. Waugh, who was a contractor
there?
A Yes, sir.
Q About the year you were working there, can you give us an
estimate of say how many years ago it was, nobody wants to tie you
down to a day or year, but approximately how many years ago was it?
A I just don't know, for I worked for him so much.
Q Y ott worked for Mr. Waugh so much?
A Yes, sir.
Q Around oi1 different jobs?
A Yes, sir.
Witness stands aside.
lui*

*MINuR GARRISuN, Sworn for Plaintiff
Direct Examination

BY MR. TAYLOR:

Q What is your name?
A Minor Garrison.
Q Where do you live?
A I live on the road between Harriston, on the Harriston and
Crimora road.
Q Is that south of Payne's Run?
A Yes, sir.
Q On the Crimora side of Payne's Run?
A Yes, sir.
Q Is it near Payne's Run bridge, or do you know where the
Norfolk & \¥estern goes over Payne's Run?
A Yes, sir.
Q Is your house over there?
A It is I reckon between two and three hundred yards, or something like that.
Q Is it right on the Crimora-Payne's Run road?
A Yes, sir.
Q Now, Mr. Garrison, I have a pencil or ink drawing here of
the locations down there. This is Harriston, this is the crossing as you
'go into Harriston, this is the railroad, this is the river. Yoti under-
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stand that, and here comes Payne's Run going into the river, this is
the county road that you come into Harriston on. This is the railroad and that is Payne's Run bridge and this is Payne's Run road
where it turns off the dirt road and goes up Payne's Run. Now where
is your house?
102*
*A Setting right here (indicating).
Q This is your house ?
A Yes, sir.
Q Do you know what this is over here?
A A barn.
Q Is that your barn?
A Yes, sir.
Q And that is in the field next to the railroad?
A Yes, sir.
Q And it is east of the railroad?
A Yes, sir.
Q And about how far is your barn from the railroad?
A I don't know, but I reckon it is about 250 yards.
Q 1\tlr. Garrison, do you remember the day when Mr. Mace was
killed at the crossing at Harriston, last fall?
A Yes, sir.
Q Were you at home on the morning of that day?
A Yes, sir.
.
Q Do you remember the conditions of the weather that
n1orning?
A It was kinda raining, drizzly rainy that day.
Q It was a rainy day?
A Yes, sir.
Q Do you know this train No. 88 by its number, this freight
train?
A I don't know its number, but they call it No. 88.
Q Do you know which train killed Mr. Mace?
A Yes, sir.
Q Did you see that train run on the morning Mr. Mace was
killed?
A Yes, sir.
103*
· *Q \'Vhere were you,. Mr. Garrison, when the train
passed your house, that is, in front of your house?
A I went out to feed my dogs that morning.
Q You went out where to feed ydur dogs?
A To the barn.
Q You went to the barn to feed your dogs?
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A
tnuffied
Q
A
·Q
A
Q
A
Q
A

Q
A
Q
A
Q
A

Yes, and I heard this train make a kind of a scream or
whistle like.
At what point was the train at the time you heard this noise?
It was in above Payne's Run bridge.
Above Payne's Run bridge?
Yes, sir.
That is, south of Payne's Run bridge, towards Waynesboro?
Yes, sir.
Where were you standing there ?
Right there at the shed by the side of the barn.
In the field?
Right in the edge of the field.
In the field next to the railroad?
Yes, sir.
Was this the usual railroad whistle that you heard?
.No, sir, it was unusual and that is what drawed my attention

to it.

Q Were you out there by yourself ?
·· A
Q

No, sir, Miley Frazier was there with me.
Does he live there in the same house with you?
A Yes, sir.
104*
*Q You say this was an unusual whistle?
A Yes, sir.
Q And attracted your attention, did it?
A Yes, sir.
Q Did you notice the train after that?
A Yes, sir, I watched it plumb on in as far as I could see it towards Harriston, to see if it blowed again, but I never heard it any
more at all.
Q As I understand, you heard this train blow above Payne's
Run bridge a peculiar whistle?
A Yes, sir.
Q And that drew your attention to it?
A Yes, sir.
Q And it was an unusual sound and you watched to see or hear
it blow again for the Harriston crossing?
A Yes, sir.
Q And it didn't blow any more?
A No, sir, it didn't blow any more.
Q Could you see the ra:ilro~d track and the train all the way
from your barn to the cut at the Harriston crossing?

-

""
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A Yes, sir, not to the crossing you can't, but you can see it to
the cut above the crossing.
Q To where it goes into the cut just south of the crossing?
A Yes, sir.
Q And that is some distance past the whistling post?
105*
*A Yes, sir.
Q It is practically into the crossing itself, isn't it?
A Yes, sir.
Q And you stood there and watched the train?
A Yes, sir, I stayed there and watched it.
Q Why were you watching it?
A When it blew that funny noise to me I watched to see if it
would blow· again that way.
Q And you state definitely it did not blow?
A No, sir, it did not blow.
Q Y ott stood there in the field and watched it all the way down?
A Yes, sir.
Q Was Mr. Frazier there with you?
A Yes, sir.
Q Of course you didn't know anything about the bell, you were
too far off to hear the bell if it was ringing down there?
A Yes, sir.
Q · When did you first know that an accident had happened to
Mr. Mace?
A Someone came up on the run and told it and my brother-inlaw was out there and heard the message and he came to the house and
was telling us about it.
Q Did you go down there then?
A Yes, sir.
Q Had they moved the bodies then?
A Yes, sir.
Q Had the train gone?
A Yes, sir.
106*
*Q How long was it after the accident before you got
down there?
A I reckon it was about an hour or something like that.
Q Are you familiar with the crossing there at Harriston?
A I cross there right smart· when I am walking.
Q Walking up and down the track?
A Yes, sir.
Q If you are walking towards Harriston on the track, do you
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know how far fron1 the crossing you can see a person on the county
road about the crossing, or an autotnobile?
A From the track?
Q If you are coming up the track towards the crossing, how
far can you see somebody coming on the railroad, that is, across the
county road ?
A You can't see very far.
Q Can you give us any approxin1ate distance? If you are
walking down to Harriston on the track and approaching the crossing
and somebody was about to turn in and cross, that is, like they would
be traveling on the county road going west, going over towards the
mill or towards this blacksmith shop, when you are down that track
some distance you can see them. Now what I want you to do if you
can is to give us any idea of how far you can see them?·
A You can't see them but just a little ways, for the cut is too
high for you to see.
Q That is, walking on the track?
A Yes, sir.
107*
Q Is it the usual thing, or do you know whether *it is the
custom of people who live up on Payne's Run when they are
walking to Harriston to get on the railroad track there at the
Payne's Run bridge?
A I have saw some walk down that way, it is a little nigher,
going down the railroad.
Q Isn't there a path going over to the railroad?
A Yes, sir.
Q The county road from Payne's Run to Harriston is a very
rough road, isn't it?
A Yes, sir, it is a rough road.
Q And you have two hills to cross?
A Yes, sir.
· Cross Exami11ation

BY MR. KERR:
Q You live on Payne's Run?
A No, sir, I live on the Crimora and Harriston road.
Q That is beyond where the Payne's Run road runs into the
Crimora road? Y ott mean you live towards Crimora from that junction?
A Yes, sir.
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Q And your barn is about 250 yards from the railroad?
About 250 yards from the railro~d.
Q And you \vere out there?
A Yes, sir.
Q You say this was a kind of a scream?
108*
A Kind of a scream or muffled whistle to me, or *something like that.
Q How could it be a scream and n1uffled at the same time?
A Scream or muffled or something like that, I don't know which
you would call it.
Q How often did the engineer blow that?
A Just one time
Q Just one place and that is all that was blown anywhere along
there?
A Not anywhere along there, but above the bridge.
Q Did you hear any of that whistling before that time? ·
A No, sir.
Q And you didn't hear any afterwards?
A No, sir.
Q You just heard one muffled scream?
A One scream above the bridge.
Q That is towards Crimora from the bridge?
A Yes, sir.
Q I-Iow far do you live from the Harriston crossing?
A I couldn't tell you how far it is.
Q About how far?
A I couldn't hardly tell. I guess it is called about a mile from
my house to the Harriston crossing.
Q About a mile from your house to the Harriston crossing?
A Yes, sir.
Q What other trains run close to this time going north?
109*
*A No. 10.
Q Did that whistle that morning?
A I never paid no attention to it.
Q You never paid any attention to it?
A No, sir.
Q Did any other train run that way that whistled or did not
whistle, that you noticed?
A No, sir, I never noticed.
A

...

--.,.
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BYMR. TAYLOR:
Q You said you were out there feeding your dogs and you were
attracted by this noise and you watched to see if it whistled again and
it did not do it, did it?
A .No, sir, it did not do it.

Witness stands aside.
110*

*M.

J.

FRAZER, Sworn for Plaintiff

Direct Examination
BY MR. TAYLOR:

Q What is your first name?
A Miley Frazer.
Q Where do you live?
A I live on the Harriston-Crimora road.
Q Do you live with Mr. Garrison and in the same house?
A Yes, sir.
Q How far is your home from the Harriston crossing?
A About a mile I reckon.
Q Is your home close to the railroad?
A Yes, sir.
Q Have you a barn there?
A Yes, sir.
Q Is the barn in front of the house?
A Yes, sir.
Q And closer to the railroad than your home is?
A Yes, sir.
Q The barn is on the west side of the road going to Crimora,
isn't it?
A Yes, sir.
Q Now I will show you this map here. This is a drawing of
the situation there. This is Harriston, this is the railroad track, this is
the river, this is Payne's Run, this is Payne's Run bridge across the
railroad, this is the Crimora road coming on up here, and this is the
county road. Now show us on there where you live. This is where
you turn up Payne's Run, is this. where you live, is this the Garrison
house?
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*A Yes, sir, and right here would be the barn and here
would be the bridge.
Q And here is the railroad track?
A Yes, sir.
Q Mr. Frazer, where were you on the morning when Mr. Mace
was killed?
A I was at home.
~ Q Do you know what train killed Mr. Mace?
- ---~
A They called it No. 88.
Q Is that a passenger or freight train?
A A freight train.
Q Do you know whether it is a double-header or single_?
A It is a double-header?
Q Is it a heavy froeight train?
A Yes, sir.
Q Did you see that train running on the morning Mr. Mace
was killed?
A Yes, sir.
Q Where did you see it run, and where were you when you saw
it run?
A I was out at the barn with Mr. Garrison and he was feeding
his· dogs.
Q You were out at the barn which is across the county road
from your house and in the field adjoining the railroad with Mr.
Garrison feeding his dogs?
A Yes, sir.
Q When was your attention first called to this train?
112*
*A To it's running down there?
Q Yes, sir.·
'
A We heard it blow and it wasn't the right kind of a blow, it
was an unusual blow and we mentioned to one another that something
was wrong.
BY MR. I<ERR: We object to that.
BY THE COURT:
tnention that.

Yes, that is not proper, don't

BY MR. TAYLOR:
Q
A

You say you knew it wasn't the usual blow?
Yes, sir.

~
I
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Q
A

Where was the train at the time it blew this blow?
Just above Payne's Run bridge.
Q Above where you were?
A Yes, sir.
Q That is south of Payne's Run bridge, isn't it?
A Yes, sir.
Q In the direction of Waynesboro or Crimora?
A Yes, sir.
Q You heard that first and that attracted your attention to. the
train?
A Yes, sir.
Q Did you see it pass there?
A Yes, sir.
Q Did you observe its progress on down to Harriston?
A Yes, sir.
Q From where you were standing in the field or in the
113* position you were in the field near the barn, have you, *or not,
a clear, unobstructed view of the railroad track and train on up
until it practically reaches the Harriston crossing?
A You can see it a good ways, but there is a cut in between us
and you can see it until it gets down in there.
Q You know where the whistle post is down in there?
A Yes, sir.
Q You can see on past that until it gets into the cut?
A Yes, sir.
Q Did you watch this train down that morning?
A Yes, sir..
Q Did this train whistle again after yott heard this peculiar
'
noise south of the bridge?
A No, sir.
Q You know definitely that it did not?
A Yes, sir.
Q You are certain of that?
A Yes, sir, if it had I would have heard it, because we were listening to see what kind of a blow it would make the next time it
blowed.
Q You were listening to hear it blow?
A Yes, sir.
Q To see if it blew the same way?
A Yes, sir.
Q And it didn~t blow?
A No, sir.

,...
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You never fired on a railroad anywhere, have you?
No, sir.
Q When did you first hear of the accident to Mr. Mace?
114*
*A I don't know how long afterwards it was, but some
time that morning.
Q Did you go down there then?
A Yes, sir.
Q Had they moved the bodies then?
-A Yes, sir.
Q The train had gone and all?
A Yes, sir.
Q The road down there is a very rough road, isn't it; is it a
dirt road down to Harriston?
A Yes, sir, it is pretty rough.
Q You have to cross two hills, don't you?
A Yes, sir.
Q The people walking from Payne's Run, is it customary for
them to usually get on the railroad track at the bridge, or not?
A Sometimes I have saw people get on it.
Q Is there a path that runs across there and gets on it by the
bridge?
A Yes, sir.
Q
A

_J

Cross Examination
BY MR; I<ERR:

Q You say you were out at the barn with Mr. Garrison?
A Yes, sir.
Q Are you or Garrison connected-in any way with Mr. Mace?
A No, sir.
Q You said you were 250 yards from the railroad track?
'-A Something like that.
115 *
*A Something like that.
Q And you heard it whistle south of Payne's Run
bridge?
A Yes, sir.
Q What kind of a whistle was this?
A It was an unusual whistle.
Q Just describe it, what kind was it, why was it unusual, we
cannot tell unless you tell it.
A It was a kind of a scream.
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Q Was it a shrill whistle?
A Yes, sir.
Q How often did it scream?
A Just one time.
Q Just one time?
A Yes, sir.
Q And not another time?
A No, sir.
Q There wasn't two longs and a short or two shorts?
A It was just one blow.
Q It was just one scream?
A Yes, sir.
Q And it never blew again?
A No, sir.

Witness stands aside.
116*

*A. M. STICKLEY, Sworn for Plaintiff
Direct Examination

BY MR. TAYLOR:
Where do you live?
Below Harriston about a quarter of a mile.
Q You live about a quarter of a mile below Harriston?
A Yes, sir.
Q Were you in Harriston on the 17th of October last year, the
day Mr. Mace was killed?
A I was at the mill at Harriston, at Mr. Nicholas' mill.
Q Were you employed by Mr. Nicholson as a miller there?
A 'No, sir, just as a helper.
Q You work for Mr. Nicholas a lot?
A Yes, sir.
Q Were you there working on this day?
A Yes, sir.
Q Now Mr. Stickley, did you see No. 88, or do you know train
called No. 88?
A Yes, sir.
Q What kind of a train is it?
A It is a double-header.
Q Freight or passenger?
Q
A
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A
Q
A
Q

It is a freight train.
Does it run north and south?
It runs north.
Do you know about what ·time it was due in Harriston?
117*
*A About 10 or 10:30 I reckon.
Q In the morning some time?
A Yes, sir.
Q Did you see this train approach Harriston on the morning
when Mr. Mace was killed?
A - ·Yes, sir, I was hanging out of the mill window.
Q You were hanging out of the mill window?
A Yes, sir.
Q What were you doing there?
A Mr. Rankin had gone to Harriston to take some mail over
there and there is a stable where Mr. Rankin keeps his cow, and I was
up there looking out of the window at him driving the cow back.
Q Is that in the general direction of the track and of the train
as it approaches there?
A Yes, sir.
Q From that window, or any window on that side of the mill
can you see the railroad track and the train coming on up?
A Yes, sir.
Q Did you hear this train as it approached that morning give
any signals?
A I heard it give a kind of a squeal up about that Payne's Run
bri~ge.

Q Y ott are familiar with the bridge and the location of it?
A

Yes, sir.
Q And you heard that?
A Yes, sir.
118*
*Q Did that attract your attention to the train?
A Yes, sir.
Q From that point on did the train again whistle?
A No, sir, not as I know of.
Q Did you see the train?
A I seen it.
Q Can you state definitely it did not or it did, or you don't
know about it?
A I say it did not.
Q You say it did not?
,A No, sir, it did not.

------
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This first whistle you heard up there did it call your attenthe train?
Yes, sir.
And you were paying attention to it as it came on down?
Yes, sir.
Q You say it was an unusual whistle and that called your attention to it?
A Yes, sir.
Q And it did not blow after that?
A No, sir.
Q Can you hear the bell on trains ring there at the mill ?
A Yes, sir, I can see when I have my head out of the window
like that.
Q Do you know whether or not this train rang its bell ?
A No, sir, the bell wasn't ringing.
Q Which window were you in?
A On the east side.
119*
*Q Facing the railroad track?
A Yes, sir.
Q And that mill is how many stories?
A Four stories.
Q And which story were you in?
A I was on the third story.
Q You were up on the third story?
A Yes, sir.
Q And at the east window?
A Yes, sir.
Q Hanging out of the window?
A Yes, sir.
Q The mill is built north and south, isn't it?
A Yes, sir.
Q And the long side of the mill is the east side and west side?
A ·Yes, sir.
Q Do you know where the whistling post is?
A Yes, sir.
Q Can you see a train from the whistling post?
A Yes, sure you can.
Q Did you see it all the way up there?
A Yes, sir, I seen it.
Q And you state definitely it did not whistle?
A No, it didn't whistle.
Q
tion to
A
Q
A
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Q Qr didn't give any blasts or signals of any kind after the
~ scream
·~
A

you heard?
Not until after it hit Mr. Mace, it whistled about the time it
nit Mr. Mace, or about to hit him ..
Q Did you hear the crash?
I
A .No, sir.
}
*Q Are you working for Mr. Nicholas now?
120*
A No, sir.
l

Cross

E:ran~ination

BYMR. KERR:
Q What were you engaged in doing over at the mill that day?
A Packing flour and weighing it out to people and general
things.
Q And at this particular time you were up in the third story
with your head hanging out of the window?
A Yes, sir.
Q Was there anybody else at the mill?
A Yes, sir, a fellow by the name of Rain, but in the meantime
we have got a mixer that mixes self-rising flour and I was standing
up there attending to the mixer and went over to the window and was
watching Mr. Rankin who drove his cow into the barn there.
Q What Rankin was that?
A Kraff Rankin. He works for Mr. Nicholas also.
Q And you heard this train whistle where?
A About Payne's Run bridge.
Q What sort of a whistle was that?
A A kind of a squeal like it had water in the whistle, or something like that. I don't know what was wrong with it, but it didn't
whistle right.
Q A shrill squeal?
A Something like that, yes, sir.
Q How many blasts of this whistle did you hear?
121 *
*A I never heard but one.
Q Just one?
A Yes, sir.
Q And then you watched it all the way down there?
A Yes, sir.
Q What b~came of your flour mixer?
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A We generally put the stuff in and have to wait fifteen minutes
on it every time.
-~Q This Payne's Run road or the Crimora road that Mr. Macer
was traveling, you could see that from the third story, couldn't you? \.
A No, sir, I couldn't see that good.
Q That is still above the railroad?
A I could see the top of the hill, but where Mr. Mace came into
the railroad I couldn't see.
Q Did you see Mr. Mace traveling that road at all?
A . No, sir, I wasn't paying any attention to him, I was just
paying attention to the train, I was looking at the train, I wasn't looking for to see the automobile coming on the other side, I was just
watching the train.
Q I thought you were watching the cow?
A I was watching the train. I had been up there watching
Rankin driving the cow.
Q Now which were you watching?
A I watched Rankin until I heard the train and then I commenced watching the train.
Q Your attention was right up that way?
A Yes, sir.
Q That public road was still up higher than the *rail122*
·
road?
A Yes, sir.
Q And you never saw Mr. Mace anywhere along there?
A No, sir, I wasn't looking at him, I was just looking at the
train.
Q And it never whistled any more?
A No, sir, not until it hit Mace. ·
Q When it hit Mr. Mace it screamed again?
A It whistled.
Q The same kind of a squeal?
A No, sir, it whistled different when it hit Mr. Mace.
Q Was that a regular whistle then? ·
A .No, sir, it wasn't a regular whistle.
Q What was the difference between that whistle and the whistle
up Payne's Run?
A The first whistle up Payne's Run sounded like a kind of a
squeal, like it had water in the whistle, and the next one, I don't know
how it sounded when it hit Mr. Mace.
Q Tell us that, we don't know anything about it and we never
heard anything about it before.
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A It whistled like you hear a whistle, but it was a right quick
whistle.
Q Was it the danger signal?
A Yes, sir.
Q You know what that is?
A Yes, sir.
Q Was it the danger signal?
A It was right on Mr. Mace when it sounded that whistle.
Q It was right on Mr. Mace when it sounded the whistle
then?
123*
*A Yes, sir.
Q Could you see the crossing from where you were?
A No, sir.

Witness stands aside.
MRS. E. A. CRAWFORD, Sworn for Plaintiff

Direct Examination
BY MR. TAYLOR:
Q Mrs. Crawford, where do you live?
A I live right close to the depot.
Q In Harriston, Virginia?
A Yes, sir.
Q You live on the east side of the railroad track, across fror.
the depot?
A Yes, sir.
Q Do you remember the morning Mr. Mace was killed on the
17th of October, last year?
A Yes, sir.
Q Were you at home on that day?
A Yes, sir.
Q Do you remember train No. 88 stopping there, the freight
train?
A ·Yes, sir.
Q Where were you when the freight train came?
A I was in the kitchen facing the railroad up towards our crossing, as I call it.
Q In the kitchen on the south side?
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*A Yes, sir, you get a fair view up towards the train
that is coming.
Q On this day you say you were in the kitchen?
A Yes, sir.
Q Do you have any door in the kitchen that opens on the
east side?
A Yes, sir.
Q Was the door open?
A It opens on this side, towards the railroad.
Q On the south side?
A Yes, sir.
Q Was this door open on that morning?
A I don't remember just whether it was or not, but I think
it was.
Q Did you hear this train before it stopped?
A Yes, sir, I heard it about the time I reckon it struck Mr.
Mace, or something like that.
Q Did you hear it give any alarm?
A No, sir, I didn't hear any.
Q Y ott did not know that an accident had happened until the
train had stopped?
A No, sir, all I knew was when the train was stopping, and I
know this was no train stop to stop there.
Q This was a ·through train and didn't stop there?
A Yes, sir, and I went from there through the dining room out
to the well on the lower side to watch this train to see whether it was
going to stop and what it mean, or something, and it ran down
125* here as far as them lights *and then it stopped and I just
thought to myself, now something has happened, and they
often kill cows there, and I thought, well, they have killed something,
it certainly ain't no man or anything like that. That is the thoughts I
had, but I thought they had killed a cow or something like that, for it
never stopped there.
Q That is not a usual stop ?
A No, sir.
Q That is what I want you to testify to, where the train was
when it stopped the engine.
A It was down there where they lights is.
Q You mean the signal lights, those tall red lights ?
A Yes, sir.
Q That is still north of the station and passed your house?
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Yes, sir.
You heard no bell?
No, sir.
Or no whistle?
No, sir.
Cross E.xamination

BY MR. KERR:
Q You were in your house at work?
A Yes, sir.
Q You saw the train stop and that is the first time your attention was drawn to that train?
A No, sir, I had seen it slow up when I was in my kitchen cOining this way, and I just knew it was rather unusual for that train
to stop.
Q And that is when your attention was first called to it?
A Yes, sir.
126*
*Q \Vhen you saw the train was stopping just opposite
your house, just about the station there ?
A Of course, it was above the ~tation when I first noticed it.
Q You mean between the crossing and the station?
·A Yes, sir.
Q But it was down close to the station when you saw it was
slowing up? .
A Yes, sir, it was there where we cross, is right at the depot,
and it was slowing up and I thought s.01nething was wrong.
Q And that is the first time your attention was drawn to that
train at all ?
A Yes, sir. Of course I couldn't see it from my house way up
the river.
Q You had not heard it coming before you saw it stopping?
A Yes, sir, I heard it coming. I could hear it but I didn't see it.
Q Your attention was called to it, as I understand, when you
·
found out the train was going to stop?
A Yes, sir.
Q Then you knew the train was there?
.
A Yes, sir.
Q And you say you did not hear the bell or the whistle?
A No, sir.
Q You were not paying any attentibn to that, were you?
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A

*A No, sir.
Q You don't know whether they rang or did not ring?
No, sir, I didn't hear no bell.
Witness stands aside.
MRS. BERA MARSHALL, Sworn or Plaintiff

Direct Exaination
BY MR. CURRY:
Q
A

Mrs. Marshall, you are an aunt of this boy?
Yes, sir.
Q Did you know what his age was?
A Yes, sir, he was born the 27th of January, 1913.
Q How do you happen to know that?
A It is·my birthday, it was on Monday morning.
Q And that was his age?
A Yes, si'r.
Q Was he a well..:developed boy?
A Yes, sir, he was we1l-d~veloped for his age and a good. worker, he was working for my husband when he was killed.
Q And he was intelligent, was he?
A Yes, sir.
Cros~~

Examination

BYMR. KERR:
Q
128*
a barn.
Q
A
Q
A
Q
A
Q

You say he was· a good worker?
A Yes, sir.
·
*Q And was working at this time for your husband?
A Yes, sir, ·building a barn, helping his father to build
He was helping Mr. Mace, his father, to build a barn?
·
Yes, sir, they worked by the day.
He was working along with Ben Mace, his father?
Yes, sir.
_
And they were working together on this job?
Yes, sir.
Were they building the barn at this time?

.

\

\
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A They were going to Harriston for material to put the roof on
the barn.
Q They were going to Harriston for what?
A To get nails and things to put the roof on. They got the
roofing on Saturday and they were going on Monday to get the nails
and things to put it on with.
Q And you say he was a good, intelligent worker?
A He certainly was.
Q And he was an intelligent, bright boy, was he ?
A Yes, sir.
Q How long had they lived around Harriston?
A I couldn't tell you how long they lived there. He built his
house, but I don't know how long it was.
Q They had been living in the neighborhood of Harriston about
all of his life, hadn't he?
A Yes, sir, he moved from Richlands Heights up there.
129* His fourth child was born at Richlands Heights and *he had
none children when he was killed.
Q And he had been around there?
A Yes, sir.
Q This boy was thoroughly familiar with this crossing?
A Yes, sir, but this boy was born at Richlands Heights.
Q Where is that?
A Out from Grottoes.
·Q But he has lived and he had been going over this crossing and
he was thoroughly fan1iliar with the crossing, was he not?
A Yes, sir.
Q Did he drive the car himself?
A Yes, sir, I have seen him with the truck himself, he had
driven the truck up to my house.
Q He was a good driver, wasn't he?
A Yes, sir, if he hadn't been he couldn't have driven a truck
over the road we have to go over.
Q He was bound to be a good driver?
A Yes, sir, indeed.
Q And he had driven the truck himself, and he was familiar
with this crossing?
A Yes, sir.
Q Has this boy ever gone to school?
A Yes, indeed.
Q Was he a bright boy at school?
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A
Q

Q
A
Q
A

As far as I know he was.
Why was he out of school at this time?
A I cannot tell you that.
*Q He was working with his father?
A Yes, sir.
For your husband, I believe you said?
Yes, sir.
Did your husband hire him?
He hired his father and his father took him to work with

Q
A
Q
A

He was a well developed boy for his age?
Yes, sir.
Competent and strong?
Yes, sir.

130*

him.

BY MR. CURRY:

Q I forgot to ask you one question. I did not know until you
stated here how many brothers and sisters he had. How many did he
leave?
A He had six living children, three brothers and three sisters
living, he left six living children.
Q And a couple of them have died since?
A She was the mother of nine children.
Q And the mother is dead?
A She died on the 26th of August, year before he was killed in
October.
Q On the 17th of October last year?
A Yes, sir, and she died on the 26th of August, the year before.
Q 1926, that would be?
A Yes, sir.
Q Did one of her children die after that?
131 *
*A .No, sir, she had two children dead before that, and
he makes the third child dead.
Q And there are six living?
A Yes, sir, three boys and three girls.
Q Are they younger than he was?
A He was the oldest child living.
Q And all six of these children are under his age?
A Yes, sir.
Q Three boys and three girls and the father and mother are
both dead?

\
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A Yes, sir.
Q Did they have any means?
A He was a hard working man, he would work during the day
and put his fruit and stuff up at night.
Q Did he leave any property to amount to anything?
A I don't know anything about that.
Q He was a poor man?
A He certainly was.
Q These children are all dependent, I presume, on their relations
for a living?
A They certainly are.
Q Do you know how old the youngest one is?
A It was eight months old when his mother died. He must have
been born in December, and if he was, he was two years old this past
December. I know he was eight months old when his mother died.
Q And this boy was a bright, intelligent, and hard-working
boy?
A Yes, sir.
132*
*Q Do you know how tnttch your husband paid him?
A No, sir, you will have to ask him that, he can tell you
exactly.
BY MR. KERR:
You say he drove this truck frequently by himself?
Yes, sir, I have known him to come up home with it.
Q Did he drive it when his father was along?
A I don't know anything about that. He lived in Harriston
and I lived up in the mountain.
Q But he drove the truck himself?
A Yes, sir, I have seen him drive the truck himself.
Q
A

Wjtness stands aside.
*OSCAR VIA, Recalled

133*

BY MR. CURRY:
Q
A
Q
A

Did you know this boy, Theodore?
Yes, sir.
Was he a healthy, strong boy?
Yes, sir, he was a tolerably healthy boy.
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Q Was he a well grown boy?
A Yes, sir.
Q Was he a good worker, or not?
A Yes, sir, he was a splendid,.good boy.
Q How did his work compare with a man's work?·
A He was a sharp, intelligent boy, and he could do most anything, most any kind of work for a boy of his age.
·
Q And he was an industrious, hard worker?
A Yes, sir.
BY MR. KERR:

Q He was, as you say, a bright, intelligent boy?
A Yes, sir.
Q And he worked in and around Harriston practically all of his
life?
A

Yes, sir.

Q He was thoroughly familiar with this crossing, was he not?
A
Q
A

Yes, sir, he crossed there a good many times.
Did he drive the car or truck sometimes himself?
I saw him in the truck, but not very often.
Q But he had driven it?
A Yes, sir.
Q Did you ever see him drive it when his father was with him?
A No, sir, I don't believe I ever did. Most of
134* *the time his father was along his father was driving the
truck.
Witness stands aside.
M. S. MARSHALL, Sworn for Plaintiff
Direct Examination

BY MR. CURRY:
Q Was this boy working for you at the time he was killed,
Theodore Mace?
A Yes, sir.
.
Q He and his father, it has been testified to, were working for
you building a barn?
A Yes, sir.
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Q Did you pay the boy a certain amount of money?
A

Yes, sir.

Q How much did you pay him?
A

Two dollars a day.

Q Did you hire him directly or with his father?
A
Q
A

I hired him with his father.
I-Iow much did you pay his father
$3.50 a day.
Q Was this boy a good worker?
A Yes, sir.
Q Was he intelligent ?
A Yes, sir.
Q And a hard working boy?
A Yes, sir, he could do just as good work as some of the men
would do, according to what you pay them and the men you get these
days.·
135*

*BY MR. KERR:

Q You say you hired him through his father?
A

Yes, sir.

Q You settled with

~is father for him at the rate of $2 a day?
A Yes, sir.
Q And you say he was a good worker, and an intelligent, bright

boy?
A Yes, sir.
Q He had been raised in and around Harriston and he was
thoroughly familiar with this crossing?
A Yes, sir, I suppose he was.
Q And he had driven the truck sometimes himself?
A Yes, sir, I have seen him drive the truck himself when they
were building the barn, he would go to the river and I would go
with him.
Q On this day when he made this trip I believe he was with his
father going to get nails?
A He was going down to Mr. George Teeters. My wife didn't
know exactly what he was going for, but I can tell you myself, he was
going there to get some tools.
Q Where did Mr. Teeter live?
A At Grottoes, and he was going there to get the tools to put
the roofing on the barn.
Q He went with his father to get these tools?
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A

Yes," sir. He was going Monday morning to get these tools ..
Witne~

stands aside..

*JOHN MACE, Sworn for Plaintiff

136*

Direct Examination
BY MR. CURRY:

Q
Mace?
A

Mr. Mace, I believe you are an uncle of the boy, Theodore
Yes, sir.

Q And you are the Administrator?
A

Yes, sir.

Q Was this young man an active, vigorous boy and a· good
worker?
A Yes, sir.
Q You are familiar I suppose with that crossing and the railroad down there, are you?
A Yes, sir, I have crossed it a good many times. I operated
a sawmill a good while up there.
.
Q I presume you have walked along the railroad, too?
A Yes, sir.
·
Q In coming from the south towards that crossing, the way this
train was coming towards it, can you give the jury some estimate of.
about how far up a man walking on the track, coming this way, could
see an automobile say ten feet away from the track? ·
A I would think around 100 yards, I wouldn't know exactly, of
course, you know, I couldn't say exactly.
Q You did not measure it, but you estimate around 100 yards ?
A I would think so, possibly a little further or possibly not
quite that much.
Witness stands aside.
137*

*The expectation of life of the deceased, 15 .years of
age, is 45 ~ years.
PLAINTIFF RESTS IN CHIEF
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125

*EVIDENCE INTRODUCED ON BEHALF OF
DEFENDANT
MRS.

J. C. WEAST, Sworn for Defendant
Direct Examination

BY MR. KERR:
Q Mrs. Weast, where do you live?
A I live at Harriston.
Q You are the wife of Squire Weast, I believe?
A Yes, sir.
Q Where is your house in Harriston in relation to this crossing?
A My house is on the east side of the crossing.
Q Please state whether or not when this accident happened in
which Mr. Mace and his son were killed, whether you were at home
that day?
A Yes, sir, 1- was at home.
Q Where were you?
A I was in my kitchen. I had just finished my kitchen work
and gone to the dining room and sat down by the window.
Q Did you see this accident?
A Yes, sir.
Q Just tell the jury in your own way what you saw?
A As I went in and sat down in the chair I heard the train
whistle and in a few minutes it ran out of the cut and just as this
truck came around. the bend they both ran .together. The truck ran
right in front of the railroad train, and it was just a collision right
there, and the truck was knocked all to pieces and flew a few yards
down the track on the side of the railroad.
139*
*Q You say you heard the train blow a whistle?
A Yes, sir.
· Q Was it, or not, the usual crossing signal?
A Indeed, I didn't pay no attention to it, but it wasn't unusual.
The train whistles every time as a usual thing and we always hear the
train whistle.
Q It was what you would say was the usual blow for that
crossing?
A It could not have been very far because the train ran out of
the cut.
Q And you saw Mr. Mace coming down?
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A Yes, sir.
Q And you saw it when it hit?
A Yes, sir, and it tore it all to pieces and the truck flew a few
yards below the crossing.
Q You say you were in the house, did you hear the bell ring,
or not?
A .No, sir, I didn't hear any bell.
Q But did you hear the usual whistle?
A Yes, sir, and naturally I looked out as I just sat down on the
chair, and just then the train ran out of the cut and the car ran right
around in front of it?
Q· Did he stop?
A No, sir.
Q Who were the first people that got to Mr. Mace after he was
killed ?
A This colored man was the first one I saw on the track.
140* ·
*Q Which one was that?
A This Veney.
Q Did he go to the body and help to pull it out?
A No, sir, not that I saw he did not.
Q This signal or blowing that you heard yo~ say it was the
usual blow and the one that was usually made for that crossing?
A Yes, sir.
Q Was there any unusual muffled sound about it or anything?
A Not that I heard. It was the usual whistle, I didn't hear
anything unusual about it at all.
Cross Examination
BY MR. TAYLOR:

Q As I understand you had been in your kitchen?
A Yes, sir, I had just finished my morning work and went into .
the dining room and sat down by the. window.
Q You say you heard the train whistle?
A Yes, sir.
Q And then in a couple of minutes you saw it come out of
the cut?
A Yes, sir, and just then the truck came up.
Q You heard the train whistle and then in a couple of minutes
you saw it coming out of the cut?
A Yes, sir.
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Q You don't know where this train was when it whistled,
do you?
A No, sir, I couldn't say, but it couldn't have been very far because it got in through the cut pretty soon.
141 *
*Q A couple of minutes at the ratio of thirty miles an
hour would enable them to run a mile, wouldn't it?
A I reckon so, but I don't know.
Q Thirty miles an hour is half a mile to the minute?
A Yes, sir.
Q And in a couple of minutes it could have been a mile away,
if it was a couple of minutes from the time it got there, couldn't it?
A Yes, sir, I suppose it could.
Q From your window there where you were sitting, that is the
west window of your dining room?
A Yes, sir.
Q You were sitting facing the crossing?
A Yes, sir.
Q The view you have there, you can just see the crossing and
that is about all, isn't it?
A I can see a little ways past the crossing.
Q Possibly fifteen or twenty yards· past the crossing, or something like that?
A Yes, sir.
Q And then your view is obstructed by the side of your house
and certain trees there?
A Yes, sir.
Q And practically all you can see is the actual crossing and
about twenty yards past it?
A Yes, sir.
Q And all you can see of the road-142*
*A Is just as it makes the turn?
Q Just after you come into the turn you can see from
there to the railroad ?
A Yes, sir.
Q And that is only a very short distance?
A Yes, sir.
Q It has been testified here some~hing like probably thirty feet.
It is not over that, is it?
A No, sir.
·.,_
Q Then your view is just of the actual crossing and that is all,
isn't it?

~--

-----

--
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A Yes, sir.
Q As I understand you, there was no alarm given after they
were hit or anything?
A Not that I heard, I didn't hear anything.
Q You have heard the danger signals, toot-toot- toot, toot.
A I know what that is.
Q You know what they are when stock is on the track or an
accident happens, or something. Was any such signal as that given?
A I never heard anything like that given.
Q You just happened to be looking out of the window when
the train came out of the cut?
A Yes, sir, because I just sat down there, and naturally when
I heard it whistle, I looked out, and Mr. Mace drove right on into the
railroad.
143*
*Q And it was knocked down by the side of your house
on the railroad track?
A Yes, sir, a few yards below the crossing.
BYMR. KERR:
Q Did you observe whether or not the curtains were up on the
truck that day ?
A I think. they were, I think the curtains were on the truck.
Q You know where the whistle post is up there, don't you?
A Yes, sir.
Q Was, or not, this whistle, as near as you can recall, about that
point or about that place?
---..___
A It couldn't have been further than that.
Q You do not think it could have been further than that?"'--~-
A No, sir, it couldn't have been further than that.

BY MR. TAYLOR:

Q You said your estimate of the time was a couple of min~
A
Q

A

Yes, sir, and maybe longer than that.
Maybe longer than a couple of minutes?
Yes, sir.

--

Witness stands aside.
144*

*]. C. WEAST, Sworn for Defendant

-..__.--
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Direct E:ramination
BY MR. KERR:
Mr. Weast, where do you live?
Harriston.
I believe you are a magistrate down there?
Yes, sir.
Q How long have you been Justice of the Peace down there?
A Twenty-eight years.
Q Were you in Harriston the day Ben Mace and his son were
killed there?
A Yes, sir.
Q Were you there when train No. 8-8 ran?
A Yes, sir.
Q Where were you?·
A Down at the Nor folk and Western Station.
Q Please state whether or not you heard the whistle blow for
the crossing that day?
A I heard the train whistle, yes, sir.
Q You heard it?
A Yes, sir.
Q Was it the usual blow for that crossing?
A Yes, sir.
Q Was it given, as near as you can tell, at the usual place that
it is given for that crossing?
·
A Yes, sir. One minute, let me explain. I was in the station
writing a letter, I had written it, just finished it, and a gentleman said
the local is cotning south and about that time I heard the
145* whistle and I just *threw my eye up to the window and I said
''no, it is .No. 88 going north," and he said "so it is." I would
not have paid any attention to it if he hadn't said the local is coming.
Q Your attention was called to the train and he thought it was
the local train that was coming and which used to come about that
time?
A It was due before that time, but it was behind time.
Q And you were there waiting for the local to come?
A Yes, sir.
Q And you heard the whistle and you told him it was No. 88
instead of No. lOf
A Yes, sir.
Q
A
Q
A
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BY MR. TAYLOR: We object to what they said
among ·themselves in the station.
BY THE COURT: Yes. He can state how his attention happened to be calle<l to 1t.
BYMR. KERR:
Q
given?
A

There is no doubt about the fact that the crossing signal was
Certainly it was.

Q Was there anything muffled or screaming or anything unusual about it?
A I wouldn't say that, I only h~ard the train whistle. I didn't
pay any attention t.o it, I thought it was the local and I paid no attention to it.
146*
*Q But there was nothing unusual about the sound of it
to make you notice that particular part of it?
A No, sir, there was not.
Q From the station could you look up the track and see the
train as it approached that crossing?
A Yes, sir.
Q Did you do that?
A No, not until I threw my eyes through the window and No.
88 was nearly at the station then.
Q How long was that after you heard this crossing signal that
you testified about?
A I suppose probably two minutes, I couldn't say the time, but
it was a very short time.
Q Long enough for it to reach from the whistling post to the
station.
A I had my letter in my hand to go and mail it at the time.
Cross E.-ramination

BY MR. CURRY:
Q Y ott work for the railroad company some, don't you?
A I stay at the station as a relief sometimes. .
Q Y ott are a railroad employee, and weren't you an extra ·man?
A No, sir, all accommodation, when he wants to go away I stay
~
at the station for him.
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Q You have been there a long time and know these Norfolk & Western trains, these through trains. *Now what ratio
of speed do they generally run at; this is not a usual stop for
No. 88, is it?
A No, sir.
Q What ratio of speed would you say No. 88 runs through
there?
A I have no idea in the world.
Q Does it run thirty miles an hour?
A I have no idea in the world.
Q Don't yott know that all through trains that do not stop,
usually the speed of all of them is somewhere between thirty and
forty miles an hour, the running speed?
A I couldn't say what speed they make.
Q You did tell Mr. !(err it was a couple of minutes after you
heard the whistle until you looked out and saw it?
A Probably it was, I couldn't say what time it was, I couldn't
say definitely what time it was, I paid no attention to the time, because
I didn't know any accident was occurring.
Q Your best recollection is that it was two minutes?
A It might have been that long, probably not that long and
probably a little longer.
Q But some time intervened?
A Yes, sir, but I couldn't tell you how long.
Q From the crossing to the station is only about 150 yards?
A Something like that.
Q Is it right near the station practically?
148*
*A You have the measurements, I suppose.
Q The whistling post is only four or five hundred yards
from the crossing, then the station would only be 150 yards from the
whistling post. Isn't that true?
A I suppose so, but I never measured it.
Q But it was a couple of minutes possibly from the time you
heard the whistle until it got to the station?
A About that, but I couldn't say.
Q You and Mr. Wonderly were in the station?
A Yes, sir.
Q Who else were there?
A Mr. Hockman and Mr. Dobel.
Q Your first attention to the train was when Mr. Wonderly
said "here comes the local" ?
A Yes, sir.
147*
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You have that block switch there and you can tell in the
there when a train is in the block, can't you?
Yes, sir.
And Mr. Wonderly thought this was the local?
Yes, sir.
Q And so stated there, didn't he?
A Yes, sir.
Q The local comes frotn the north going south?
A Yes, sir.
Q If you heard any train whistle, which direction did you hear
it whistle· in?
149*
*A There was the question, the door was closed, and the
windows, but I heard the sound of the whistle.
Q Did you know whether it was No. 88 or the local coming
from the opposite direction?
A I couldn't tell, I didn't pay any attention until I· heard the
whistle.
Q All of you people in the station there thought this was the
local coming from the opposite direction in which No. 88 rolled in.
That is true, isn't it?
A Yes, sir, I didn't know which direction it was coming, but
Mr. vVinderly thought it was the local.

Q
station
A
Q
A

BY MR. KERR:
Q Did the local come at that time?
·A No, sir.
Q And you heard the train whistle?
A Yes, sir.
Q And after that you looked out of the window and saw No.
88 coming?
A Right after.
Q Therefore it was No. 88 that you heard whistle?
A Yes, sir.
Q There was no other train for you to hear the whistle of?
A No, sir.

Witness stands aside.
150*

*LIL JACKSON (Col'd), Sworn for Defendant

John J. Mace, Adm/r, vs. Norfolk & Western Rail'Way Co.

133

Direct Examination

BY MR. l(ERR:
Q
A

Your name is Lil Jackson, isn't it?
Y ott want to know what I saw of that wreck?
Q Your name is Lil Jackson; you are a little deaf, aren't you?
A Yes, sir.
Q Did you see the wreck there at the Harriston crossing?
A Yes, sir.
Q Just tell the jury what you saw and heard ?
A I am deaf.
Q Did you see this accident that day when Mr. Mace was killed?
A Yes, sir.
Q Just tell those gentleman there what you saw, just tell them
all about what you know?
A Well, gentlemen, I am going to tell you all that I saw of it,
and the way I am going to tell you~ I am going to commence at the
beginning of it. I work for Mr. Dave Patterson, he is here now
somewhere, and it was raining that day and we couldn't do anything
on the farm, understand me good now, and he was sitting there in the
kitchen reading the newspaper or something or other and I went in
there and asked him for a horse to take my little flour up home, so I
went on up to the stable and got a little black mare by the name of
Daisy because I knowed she wasn't afraid of a train or a car and I
put the saddle and bridle on her and went on down to the mill,
151 * and the tnan asked me *what he could do for me and I told
him "I wanted that half barrel of flour," and he put it in front
of me on the horse and I went riding on over home or towards
home and as I got beyond the blacksmith shop in Harriston I heard
the train blow and I rid up to the bank and peeped around over the
curve and I seen that I could make it across, so I went on across an?
instead of my turning to my right and going home I said Hno, that
train is coming down there and is going to holler and it might scare
you," so I turned around and goes up to lVIrs. V\T east's front gate and
turns the horse around and the man cotnmenced blowing and this other
man kept running and a little bit before he got there I said "man, why
don't you stop," and the man kept on blowing and he ran right up on
the track and the front wheels of his car went over to the last rail and
checked and in a second it knocked him right out. I stopped the horse
there a good bit until after the fuss was over and I called Mrs. Weast
out there and I said "somebody has got killed there," and I went on
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down and got the horse as close to it as I could to look to see who it
was, and I seen his head and shoulders and I knowed who it was, and
then I went on home. That is all I have got to say about it.
Q Did he have curtains on this truck?
A Indeed I couldn't tell you whether he had any curtains or not:?

Cross Examination
BY MR. TAYLOR:
152*
A
Q

Q Who was in this truck, Lil?
*A You will have to come close to me.
Q Who was in the truck?
Mr. Mace, but I don't know who was running the truck.
I didn't ask you who was running the truck, I said who was

in it.
A There was two in the truck, but I couldn't tell you which one
was running it.
Q You didn't know who was in the truck until after they were
killed, did you?
A Yes, sir, I went back down there and seen it and then I
knowed who it was.
Q You didn't know who it was until after they were killed?
A No, sir, I didn't know.
Q You are pretty dear, aren't you?
(No answer.)
Q You are pretty deaf, aren't you, Lil?
A No, sir.
Q You were going up home on this horse, weren't you?
A Yes, sir, I was on horse back and I had a half barrel of flour
in front of me.
Q You tell the jury that you got near the blackstnith shop?
A Yes, sir, I got near the blacksmith shop.
Q Wait until I get through asking my question.
A All right, sir.
153*
*Q When you got near the blacksmith shop you heard
the train whistle, that is right. Do you hear what I say?
A Yes, sir.
Q What did I say?
A When I got near the blacksmith shop did I hear the train
blow?

\
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Q That is right. At that time you were near the blacksmith
shop?
A Yes, sir.
Q Had you passed the blacksmith shop?
A Just about near it.
Q Just about near even with it?
A Yes, sir, when I heard the train blow.
Q And you rode from there on up?
A Up to the bank.
Q And you were carrying a half a barrel of flour m front
of yo~?
A Yes, sir.
Q You were not making very fast time, were you?
A Yes, sir.
Q I say you were not making very fast time?
A No, sir, only walking along.
Q And then when you got up to the track you say you peeped
across the bank to see if it was clear?
A Yes, sir, and I had it clear.
Q I know, you didn't see no train then, did you?
A No, sir.
Q And you saw that you could make it all right.
A Yes, sir.
154*
*Q Because there wasn't any train there.
A I didn't see it around the curve, it had to come around
the curve, you see.
Q Then you went on over in front of Mr. Weast's house?
A Yes, sir.
Q And the reason you went there, you thought the mare might
scare at the train?
A Yes, sir.
Q You got in front of Mr. John Weast's house, and you had
been up there a minute or so before that train came?
A As I turned the horse around, that man commenced blowing
the train.
Q From the time you heard this train blow you had gone from
the blacksmith shop up to the track, peeped over the bank, saw you
were clear, crossed the crossing, gone over in front of Mrs. Weast's·
house, to make sure your mare was safe. Is that right?
A Yes, sir.
Q Then Mr. Mace came around the corner?
A No, sir, he can1e right straight down the hill
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Q He had to turn around.
A
Q
truck?
A

Yes, sir, right at the railroad.
You say he got nearly across the track, did he? I tnean the

No, sir, the truck went over to the last rail.
Q You mean the west rail towards the mill?
155*
A Yes, sir, the front wheels went over to the last *rail of
track and checked right stilland in a second he was gone.
Q Where do you live?
·A Me?
Q Yes.
A I live about half a tnile from Mr. J?avid Patterson's, ri'ght up
the road.
Q Yott live up on the Run?
A Yes, sir.
Q Up Payne's Run?
A Yes, sir.
Q You didn't know this was Mr. Mace when he came around
down there, did you?
A No, sir, I didn't know it was him when he came down
the hill.
Q And you say you called Mrs. Weast out?
A Yes, sir, after the wreck was over, I said somebody had got
killed there.
Q Did you go to the house and call Mrs. Weast out?
A No, sir, I sat there on my horse and called her out.
Q You hollered for her to come out?
A I called her out there and I said "somebody got killed thert"."
Q Wasn't she already out there?
A No, sir, I called her out there.
Q Did she seem to know anything about the accident when you
called her out there?
·
A Indeed I couldn't tell you, but she catne out there crying.
Q She had seen the accident then ?
156*
*A I don't know whether she had, or not, but she came
oul crying.
Q She didn't talk to you at all?
A No, sir, she went down there and looked, she didn't talk to
me any at all.
Witness stands aside.
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Court takes a recess until two o'clock p. m.
157*

*FRIDAY, MARCH 2, 1928
AFTERNOON SESSION
Continuation of Evidence on Behalf of Defendant
THRAFE RANKIN, Sworn for Defendant
Direct Examination

BY MR. KERR:
Q Where do you live?
A Right there at the mill.
Q Were you there on the 17th of October, the day 1\IIr. Mace
and his son were killed ?
A Yes, sir.
Q Were you in the mill when the train passed·?
A No, sir, I wasn't in the mill when the train passed. "The boss
-gave me some mail to mail and I taken it over to mail it and came back
to the stable and shut my cow up and I was coming between the bridge
and the mill and I heard the train whistle, but I don't know whether
it whistled before or after it hit the truck.
Q You heard the train whistle and went on in the mill?
A Yes, sir.
Q You were working that day with A. M. Stickley?
A Yes, sir.
Q Was he in the mill when you got there?
A Yes, sir.
Q There were several others in the mill ?
A One more, or two besides myself.
Q Did you know anything about this accident having happened?
A No, sir.
158*
*Q What was the first you all knew of it in the mill?
A Lil Jackson came in there and told us about it.
Q That is the old colored man ?
A Yes, sir.
Q He came back by there and told you it had happened?
A Yes, sir.
Q And that is the first thing you knew of it?
A Yes, sir.
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Cross Examination

BY MR. TAYLOR:
Q Mr. Stickley didn't tell you he saw the accident? And you
didn't know anything about it until Lil Jackson came there?
A No, sir.
Q Mr. Rankin, do you know where this whistle was that you
heard, at what point on the railroad?
A No, sir, I just heard it.
Q You just heard the whistle?
A Yes, sir.
Q You had then just previous to that run your cow in the barn
or you were doing something with your cow, weren't you?
A Yes, sir.
Q Now do you know where Payne's Run bridge is?
A Yes, sir.
Q And the whistling post?
A Yes, sir.
159*
*Q How far do you think it is fron1 the Payne's Run
bridge to the crossing where the accident occurred at?
A I hardly know, I don't know much about it, but it is a right
smart little piece.
Q The course of the railroad track as it approaches Harriston is
in a kind of a curve, isn't it?
A Yes, sir.
Q Now this is a rough drawing of Harriston and the vicinity
there. This is Harriston and here is your mill over here, here is the
road coming across the bridge and here is the railroad crossing where
the accident happened. Do you understand the map? Payne's Run
road is up here and this is the railroad track and this is Payne's Run
bridge. As the railroad comes in here the track makes a circle as it
comes in here, and you were over here at this point right back of the
mill, weren't you?
A Yes, sir.
Q Your home is in there?
A Yes, sir, right at the mill.
Q That is across the river from the mill, isn't it?
A Yes, sir.
Q It is right along in here (indicating) ?
A Yes, sir.
Q And you were crossing over to the mill?
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Yes, sir.

Q And you heard the whistle back up this way (indicating)?
A

Yes, sir.
*Q It could have been up to the bridge?
A Yes, sir, it could have been.
·
Q .It could have been above the bridge, Payne's Run bridge?
A Yes, sir, it could have been.
Q You just heard the whistle up the track somewhere?
A Yes, sir.
Q Mr. Rankin, you state Mr. Stickley was there working in
the mill that you and you had been putting the cow up. Did you know
that Mr. Stickley had testified here today?
A No, sir.-Do I know him?
Q Did you know that he had testified here?
A No, sir.
Q Now, Mr. Rankin, after this first whistle which you heard
which was somewhere up the track-A I never heard but one.
Q I said after you heard that one whistle, and that was up in
the direction of the bridge?
A Somewhere up there.
Q After that did you hear any further whistles?
A No, sir.
Q Did you hear any alarm from the train at all?
A No, sir.
Q After this one whistle you heard no more whistles ?
A No, sir.
Q And no alarm from the train at all?
A No, sir.
161 *
*Q You did not hear the impact of the collision?
A No, sir.
Q And you didn't know anything had happened?
A No, sir, I didn't know anything had happened until that negro
came in there and told me.
Q You were between the mill and the point of the accident,
were you not?
A Yes, sir, somewhere right in there. I might have gone in the
mill when the accident happened, I don't know, but when I heard the
train whistle I was coming between the mill and the bridge. ·
Q And you didn't hear anything further?
A No, sir.
·
Q And you didn't hear any bell ring?

160*
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A

No, sir.

Q You are certain no whistle was given except the one you
heard?
A I wouldn't be certain.
Q You heard that one?
A I heard that one.
Q If another had been given and the train was running north
the train would have been closer to you?
A Yes, sir.
Q And you would have been in a Qetter position to hear it,
wouldn't you?
A I believe I would.
Q And you did not hear it?
A No, sir.

162*

*BY MR. KERR:

Q As I understand, you were not paying any attention to it?
A No, sir.
·
Q You had to cross over the bridge to go towards the mill ?
A Yes, sir.
·
Q And as you were between the bridge and the mill you heard
the whistle but you paid no attention and went on in?
A Yes, sir.
Q And you don't know but what you were in the mill at work
when the accident happened?
A I might have been at work when it happened for all I know.
Q Did this man Stickley say anything to you about seeing or
hearing the accident?
A .No, sir.
Q And that was the first you all heard of-the accident?
A Yes, sir.
BY MR. TAYLOR:

Q Where were you working in the mill?
A On the lower floor.
Q The bottom floor?
A ·Yes, sir.
· Q Stickley was working on the third floor that day, wasn't he?
A Not as I know of, he wasn't.
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Q Did you see him immediately when you returned *to
the mill?
A He was on the lower floor when I came back into the mill.
Q Do you have a self-rising mixer on the third floor?
A Yes, sir.
Q That is on the third floor, isn't it?
__ ,_ A Yes, sir.
.
- Q \:rv.fr. Stickley testified that he was up there fixing this about
the time of, the accident, or putting flour in it?
A ~~might have been for all I know.
Q You don't attempt to say he wa~ not, do you?
A Hk may have been for all I know, I don't know where he was
at when I v!:as across the river fastening the cow up, but I know where
he was wh,n I came back.
163*

I

BY MR. IqERR:
~

Q W,ere you and he packing flour that day together?

A M the time that negro came in we were on the first floor.
Q Had you been packing flour on the third floor with Stickley
that day?
A No, sir, I couldn't pack flour on the third floor when we had
no packers up there.
BY MR. TAYLOR:

Q Nobody said you were packing flour on the third floor. Mr.
Stickley said that they were fixing the mixer. What time did the
darkey come to the mill and tell you about the accident?
164*
*A I don't know, but it tnust have been around nine
o'clock, or something like that.
Q Was it before nine o'clock or after?
A I don't know.
Q Do you know what time No. 88 runs?
A No, sir, not exactly.
Q Do you know what train No. 88 is?
A No, sir, I never paid any attention to it.
Q Do you know whether it is a passenger train or a freight
train?
A It is a freight train.
Q Y ott didn't look back to see this train after you heard the
whistle?
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A

No, sir.

Q As far as you know, the train you heard whistle might have
been going the other way?
A It might have been for all I know.
BY MR. I<ERR:
Q When this old dar key came over there and told you a,l.Jotii thls -accident had that train pulled out and left Harriston at that,.time?
A I couldn't tell you.
r-·
Q Did you go over there after that?
A Yes, sir.
Q Was it gone when you went there?
A Yes, sir.
1

BY MR. TAYLOR:

~\

f
165*
Q When Lil Jackson came to the mill, that is {he *darkey
·
you are talking about, isn't it?
\
A Yes, sir.
Q Did he come to purchase anything?
A What do you mean?
Q Did he come there to buy anything from the mill, or did he
get anything from the mill ?
·
A No, sir.
Q Don't you know he had been there earlier in the morning?
A Yes, sir.
Q Had you waited on him there?
A No, sir, some of the others did.
Q Did you see him there?
A Yes, sir, I seen him there that morning.
Q How long after he was there the first time in the morning, or
do you know that he bought some flour the first time when he was
there in the morning?
A Yes, sir.
Q Then he went away and when he came back he told you of
the accident?
A Yes, sir.
Q How long from the first time he was there and bought the
flour until he returned and told you of the accident?
A About an hour, I reckon, but I don't know exactly.
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Witness stands aside.
166*

*MRS. J. C. WEAST, Recalled

BY MR. KERR:
Q Mrs. Weast, did you see this old colored man, Lit Jackson,
about the time of this accident?
A · I didn't see him until he came up to our gate, until he called
me and I went out and he was at the gate on his horse, and he
told me-BY MR. TAYLOR: Don't say what he told you.
A

All right.

BY 1\llR. KERR:
Q
A

But he called you?
Yes, sir.

BY MR ..TAYLOR:
Q
A
Q
A
or just
Q
A

You knew of the accident before that, didn't you?
Yes, sir.
Did he call you and tell you of the accident ?
He told me of the accident, but I had seen it, before he had
when he did, we both saw it at the same time.
But you hadn't gotten out of your house when he called you?
No, sir.
Witness stands aside.
*ANGELINE JACKSON (Col'd)
Sworn for Defendant

167*

Direct Examination
BY MR. KERR:

Q \Vhere do you live?
A

Up on Payne's Run.

l,1'

!
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Q You are the wife of Lil Jackson, I believe?
A Yes, sir.
Q Were you at home the morning of October 17th; when Mr.
Mace and his son were killed ?
A Yes, sir.
_,.
Q Did you see No. 88 when it ran that 1norning?
A I didn't see it but I heard it.
Q Did you hear it blow?
A Yes, sir.
Q Where did you hear it blow?
A It blowed at Payne's Run bridge and then it blowed at the
place I used to live at, Mr. David Patterson's, close to that crossing.
Q Where is that, how close to the crossing?
A I don't know, but it is close to Harriston's.
Q It blew at the Payne's Run bridge up there, and blew again
down just opposite where you used to live in that house?
A Yes, sir.
Q Did you hear the bell ringing?
A I never paid any attention to it.
Q But you heard the train blow?
A Yes, sir.
Q How did you happen to notice it that morning?
A I wash there at Mr. Patterson's every Monday morn168* ing and it was raining that morning and that is the *reason I
heard it.
Q You mean you were at home?
A Yes, sir.
Q Was there anything the matter with that whistle?
A I never paid any attention to it, it sounded like it always did
to me.
Q Was it the usual whistle that they gave for that crossing?
A Yes, sir.
Q And as near as you can tell, where it blew the second time
was just opposite the house you used to live in which is betweei1
Payne's Run bridge and the Harriston crossing?
A Yes, sir:
Q State whether or not that is the usual place for them to blow
for this crossing?
A I don't know about that, I never paid no attention to that.

John J. Mace, Adm'r, vs. Norfolk & Western Railway Co.

145

Cross Examination
BY MR. TAYLOR:
Q Angeline, you live up on Payne's Run, don't you?
A Yes, sir.
Q And you live in the first house after you turn off the Payne's
Run-Crimora road, and start up the run, you live in the first house on
the right-hand side, going up r
A Yes, sir.
Q How far is that from the intersection of the Crimora and
Payne's Run road?
169*
*A I couldn't tell you, I never paid no attention to that:
Q It is some distance up there?
A Yes, sir, but from where I heard the train first I suppose it
is about-Q I am not asking you about that, I am asking where you live
from the intersection of Payne's Run road up the Run is some distance, isn't it?
A Yes, sir, it is a little distance.
Q About how far?
A I suppose it is about between four and .five hundred yards.
Q Up the Payne's Run road?
A To my house, yes, sir.
Q From your house you have a good view of the bridge?
A Yes, sir.
Q And some distance south of the bridge towards Waynesboro,
you can see down there, can't you?
A Yes, sir, I can see some.
Q. vVhen you heard this train on this morning where were you,
in the house?
A I was in the house.
Q What part of your house were you in?
A I was in the front part.
Q What were you doing, Angeline?
A Sitting by the stove.
170*
*Q Were you reading or knitting?
A No, sir, I ca~'t read.
Q Were you doing anything?
A No, sir.
Q You were just sitting there?
A Yes, sir.
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Q When this train first blew, you say you heard it blow and
you say it was above the bridge then?
A It blowed for the crossing.
Q You told Mr. Kerr you heard it blow above the bridge first
for the bridge, is that right?
A I said it did, yes, sir.
Q You heard it then?
A Yes, sir.
Q How many times did it blow then?
A It blowed for the bridge and then it blowed down where I
used to live.
Q There is no hill between the bridge and your house?
A No, sir.
Q And as soon as it crossed the bridge, it goes behind a deep cut
and there is also a hill intervening between your home and the Harriston crossing, isn't there ?
A Between my home?
A Yes, and the Harriston crossing.
A I wasn't in Harriston.
Q I am talking in the direction from your home, a straight line
across the hill, is a very steep hill intervening?
A Yes, sir.
Q Do you know where the whistling post is?
A Yes, sir, I know where it is.
171 *
*Q Where is it?
A Down there on the railroad.
Q Where abouts on the railroad ?
A There is one down there at the middle crossing, different
places, I don't just particularly notice the whistle post.
Q You said it blowed for the crossing?
A I said it blows up at Payne's Run bridge.
Q And you didn't hear it any more after that?
A I heard it when he blowed at the middle crossing where I
used to live, at Mr. David Patterson's.
Q You call the middle crossing the private crossing that goes
into Mr. Patterson's.
A Yes, sir.
Q Is the private crossing that goes into Mr. David Patterson's
north or south of the whistling post, that is, on the Harriston side, or
on your side. Do you understand me?
A It is on the right-hand side as you go to Harriston.
Q I am not talking about the county road.
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A I am not either, there is no whistle board on the road, but I
am talking on the railroad.
Q On the right-hand side of the railroad? And there is a
private crossing that I am talking about and you are talking about the
private crossing that crosses the railroad into Mr. David Patterson's
where you used to live?
A Yes, sir.
*Q I want to ask you whether the whistling post for the
172*
Harriston crossing, you say you know where it is, is on the
Harriston side of that private crossing or on the south side or on the
Payne's Run side?
·
A I never paid no attention to the crossing, I wasn't at the road
when the train ran in, I was at home, and I never paid no attentivn to
it. I am telling you I heard the train and that is all I know, and that
is all I am telling you and that is all I do know.
Q Do you hear this train every morning when it runs?
A Sometimes I do, but I don't pay any attention to it every day.
Q Did it blow every morning?
A When I am looking for No. 10 to run I pay attention to that
train.
Q The first thing you knew of this accident, or even that any
train was running was when Lil, your husband, came home?
A When he came home and said somebody was killed at the
crossing, and I said it was Mr. Mace because I saw him when he
passed.
Q Did you tell hin1 you remembered the train whistling down
there?
A Sure, I did.
Q There is a high hill though between your home and where
you heard this train whistle, isn't there?
A Yes, sir.
Q And you were sitting tn a closed house, in the
173* *front room by the stove.
A But I wasn't deaf.
Q I know you weren't.
A My ears were open.
Q You are not as deaf as your husband, are you?
A No, sir, I ain't, if I was, I couldn't hear so much.
Q Your house faces in the opposite direction of Harriston,
doesn't it, the front of your house?
A No, sir, not in the direction of Harriston.
Q I say your house faces towards Waynesboro?
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A

Yes, sir.

Q And if you were in the front room you were in the furthest

end of the house from the crossing?
A I was in the room the way the train comes down, I was in the
room the way the train comes down.
Q The way the train came down when you were sitting the:re?
A It was coming towards the crossing.
Q All right, you can stand aside.
Witness stands aside.

174*

*]. I. SULLIVAN, Sworn for Defendant
Direct Examination

BYMR. KERR:
Q
A
Q
A

Where do you live?
Near Harriston, about three-quarters of a mile south.
On what road?
On what is called the Crin1ora road.
Q Then there is a road that goes up Payne's Run and you live
on the straight Crimora road?
A Yes, sir.
Q Between Harriston and where the Payne's Run · road
turns off?
A Yes, sir.
Q On the morning when Mr. Mace and his son were killed, did
you see Mr. Mace that morning?
A I saw the truck as it came along.
Q Were the curtains on that truck ?
A Yes, sir.
Q Both curtains on it?
A Yes, sir.
Q Did you speak to Mr. Mace that morning?
A I hollered to him three times, I wanted to speak to him but I
couldn't stop him, he didn't hear me.
Q You tried to stop him and you hollered and he didn't hear
you?
A No, sir.
Q Did you holler loud?
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*A Yes, sir, I hollered real loud twice, the second and
third tin1e I hollered real loud.

BY MR. TAYLOR:

Q
A

You live right there on the Run?
Yes, sir, just before you cross the run.
Q W·hat kind of a n1orning was it?
A A damp, drizzly, rainy morning.
Witness stands aside.
A. L. HOCKMAN, Sworn for Defendant

Direct Ezantination
BYMR. KERR:

Q l\tir. Hockman, where do you live?
A I live about two miles above Harriston.
Q Were you in Harriston the morning Mr. Mace and his son
were killed ?
A Yes, sir, I was at the depot.
Q Did you hear this train No. 88 that morning?
A No, sir, I didn't hear it until they can1e by the depot.
Q You were in the station you say?
A Yes, sir.
Q Did you hear about this accident then?
176*
*A Yes, sir.
Q Did you go immediately up to the place?
A Yes, sir.
Q Who was there when you got there?
A There wasn't anyone there when I got there.
Q Who got Mr. Mace out, do you remember?
A I helped to drag him out from under the car. There was
something lying on his ankle and we just pulled him out and got a
blanket and carried him. away.
Q And you all took him away?
A Yes, sir.
Q Do you know who all helped to get him out of there?
A I didn't at the time, but I know since then.
Q Did Dave Veney help to take him out?
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BY MR. TAYLOR:

Q

Do you know who all helped you?
BY THE COURT: Just a minute, Mr. Taylor. let
Mr. !(err finish his examination.

BY 1.\IIR. I<ERR :

Q Was David Veney there helpii1g you to take him out?
A I just don't remember, I don't know but one man that was
there that helped to carry hin1 away, until that evening, after I
brought the boy to the hospital here, I didn't know but one man and
that was Mr. D. M. Claytor.

Cross Examination
BY MR. TAYLOR:

Q

There was a lot of excitement at that time, wasn't there?
A Yes, sir.
177*
*Q Everybody had heard of it and was running up there
and somebody ran to phone for a doctor?
A Yes, sir, there was a couple down there before I got there,
so they said, but I didn't see them.
Q And you didn't even remember until you were told by somebody that evening who helped you?
A I couldn't tell who was in the crowd but one man and I know
he was there.
0

0

Witness stands aside.
LIL JACKSON (Colored), Recalled
BY MR. I<ERR:

Q Did you stop at the mill on your way back home, taking the
~nebKk?

0

A Yes, sir.
Q Did you tell them about the accident then?
A Yes, sir, I said, "did you all hear about the wreck and Mr.
1\{ace got killed?"

.;
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Q You told them they had gotten killed?
A
Q
A
there, I

Yes, sir.
Who was there when you tols.l that?
I don't know all the millers, but some of the millers out
just told them, but I don't know all of the millers.
Witness stands aside.
*D. M. CLAYTOR, Sworn for Defendant

178*

Direct Examination
BY MR.
Q
A

K~ERR:

Mr. Claytor, where do you live?
I live just about four miles the other side of Harriston right

now.
Q Were you in Harriston the morning this accident occurred
and Mr. Mace was killed?
A Yes, sir.
Q Where were you that morning?
A I was down at the blacksmith shop.
Q Do you know anything about this truck that Mr. Mace was
driving?
A The only thing I know about it-two or three days beforeQ What I want to know is whether or not you know whether
the brakes were in good shape or not ?
BY MR. TAYLOR: We object to this evidence because we are now trying the case of Theodore Mace, and
he was only riding in the truck, and evidence as to whether
the brakes were proper or in good shape or not is not ':ldmissible.
BY THE COURT: I think it is proper.
Plaintiff excepts.
BY MR. KERR:

Q Just go ahead.
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A

Just two or three days, maybe four days, I don't know, he
asked me if I would line his brakes and I told him yes, I would,
179* but I never did line his brakes, but I couldn't *swear he didn't
have them lined, he might have gotten thetn lined, I couldn't
say, I couldn't tell.
Q So far as you know he did not have them lined?
A No, sir.
Q He had asked you to line his brakes and you do that kind
of work?
A Yes, sir.
Q And he had not brought the car to you?
A No, sir, but I wouldn't begin to say that he didn't have then1
lined.
Q Did you examine the brakes after the accident?
A No, sir.
BY MR. TAYLOR:
dence.

We object to this line of evi-

Objection over-ruled. Plaintiff excepts.
BY MR. !(ERR:
Q
A

Did you examine the brakes when he asked you about them?
No, sir.

BY MR. CURRY:

Q As a matter of fact, you don't know whether the brakes were
out of repair, or not?
A No, sir.
Q They may have been in reasonably good repair?
A They might have been, I wouldn't say.
Q Sometimes people call on you to fix the brakes when they are
out of condition, isn't that so?
A Yes, sir.
180*
*Q And this was three or four days or maybe a week
before the accident?
A I don't think it was over four days.
Q He had said something to you about getting you to repair
them?
A Yes, sir.
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Q But you don't know whether they were out of commission at
all at the time of the accident?
A No, sir.
Q You don't know the condition of them?
A No, sir.
Q And you don't know but what he had had them repaired by
somebody else?
A No, sir, I don't know.
Q There are other people who repair brakes all around there?
A He might have gone to Grottoes and gotten his brakes lined.
Q And he might have done it himself?
A I couldn't say.
Q Now weren't you at home when the accident happened?.
A No, sir.
Q You live where; up on Payne's Run?
A I do now, but I did not then. I live in the Mace house now,
but when that happened I lived in Mr. Robert Byers' house.
Q You live now in the house that Mr. Ben Mace, the deceased,
lived in?
A Yes, sir.
181 *
*Q And how far did you live from Harriston at the time
of this accident?
A I reckon a little over a tnile, not so much over a mile.
Q What were you doing at Harriston that day?
A I was over there loafing.
Q Where were you loafing?
A At the s~op.
Q At what shop?
A The blacksmith shop about 100 yards from the crossing,
where this blacksmith works at.
Q You mean you were at David Veney's shop?
A Yes, sir.
Q Who were you in there with?
A I think David Veney and Mr. Oscar Via and Harry Humphreys, I think they were in there.
Q Were you talking to anybody?
A Mr. Via passed me and I said something to him, I don't remember what I said to him and he went to Veney and I was standing
there loafing, but when Mr. Via came in I said something to him.
Q What did you go to the shop for?
A I was just loafing there. There wasn't anybody at the house
to talk to and I thought I would go there and loaf a little, it was rainy
and drizzly.
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Q
A

You were just loafing around?
Yes, sir.
Q • , ow weren't you at home?
182*
*A No, sir, I wasn't at home.
Q You contend you were there in that blacksmith shop?
A Certainly, I was right there.
Q With these three men?
A Three besides 111yself.
Q And you were not talking to anybody?
-A I don't remember whether I was talking to Mr. Via, or not.
He just passed me and threw some horse shoes down on the anvil
and I said something to him as he passed.
Q And you say you were in there at the time of the accident?
A Yes, sir, just like here was the door and here is the vise and
I was between the door and the vise.
Q Did you see the accident?
A No, sir.
Q You didn't see it?
A No, sir.
Q Did you hear it?
A Yes, sir.
Q That is the first you heard of it?
A Yes, sir.
Q There wasn't any sharp signals blown before the accident?
A I couldn't tell you to save my life, for I wasn't paying any
attention to it. I have lived by the railroad all of my life and I
.
couldn't tell you whether a train blows or not.
Q Everybody's attention is called to the danger signal?
A . Yes, sir.
Q There wasn't any danger signal blown before *the ac183*
cident?
A I never heard them if they were.
Q That would have attracted your attention?
A It might have, I don't know, I couldn't tell you.
Q Don't the danger signal on the railroad always attract your
attention?
A Sometimes it does, yes, sir.
Q Did you ever know them not to attract your attention, the
danger signal ; you know what they are, those sharp, shrill blasts?
A I don't know that they did, I believe this is the first accident
~
I ever seen.
Q You said you didn't see this one?
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The first I ever heard of or the first I ever went to.

Q Did you hear the bell ring?
A

No, sir.

Q You never heard any whistle blown at all?
A No, sir, still I wouldn't say it did or did not, because I wasn't
paying any attention to it.
Q Did you hear the rumble and the roar of the train as you
came up?
A No, sir, the first I heard of it was a big crack just like the
air had pulled in two, and the train went on down and stopped.
·
Q You just heard a big smash?
184*
*A Yes, sir.
Q What did you do then?
A I turned around and went on towards the store.
Q What store?
A Mr. Rogers' store.
Q What direction is Rogers' store from the blacksmith shop?
A Right straight that way.
Q Towards the river?
A No, sir-kinda away from the river.
Q You didn't go up there to the accident at all?
A No, sir, someone went up there and said, "Lord, Mr. Mace is
killed," and David went over to the store to phone and he told me
about it, I never went to the_ store.
Q After you heard this tren1endous crash you heard the train
crunching and jarring as the air brakes rushed on it?
A I thought the air had pulled loose was the reason he stopped,
I have seen it do it.
Q What did you think made that tren1endous crash?
A I thought it was the air, it will do that.
Q You thought the air made this great noise?
A Yes, sir, the air on the. train.
Q Made this great crash ?
A Yes, sir.
Q Don't you know that the collision of the train with the
truck would make a tremendous crash that could be heard a long
ways?
185*
A It sounded about like a dynamite crack when *it happened, but I never paid any attention to it, I just went on towards the store, but I never got to the store.
Q You mean dynamite laid on the ground?
A No, sir, shooting stumps or anything like that.
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A

It just went off like a tremendous bomb?

Yes, sir.

Q And while you were stapding there close, and the evidence
here shows that it was about 200 feet from where this accident happened, it never drew your attntion at all ?
A No, sir.
Q You turned and walked in a different direction?
A I walked on towards the store.
Q As a matter of fact, you did not know anything about the accident until Veney told you when he was coming from phoning for a
doctor?
A Yes, sir.
Q And Veney had already been over to the store?
A No, sir, he just went up there to the crossing and saw it and
he went straight back to the store and caught me before I got to the
store.
Q Whose store is it?
A Mr. Rogers'.
Q How far is that store fron1 this crossing?
A I reckon it is a couple 'hundred yards.
Q You think it is a couple hundred yards?
186*
A Something like that from the crossing. It is *a little
bit further from the shop to the store than from the shop to the
railroad.
Q And you, after hearing this tremendous crash and hearing
the grinding and jarring of that train from the air brakes, you turned
your back and went on in a different direction?
A I never heard the crash, all I heard was that crack, that is all
I heard.
Q And that was like a dynamite blast?
A Yes, sir.
Q Like a dynamite blast and that was at the crossing?
A Yes, sir.
Q You knew the train had its air on and was stopping?
A Yes, sir.
Q And was stopping and yet you turned and walked in a
different direction and did not know until Dave Veney had already
been to the track and foupd that the men had been killed or injured
and he caught up with you ,when you got nearly to the store and told
you about it?
A I have seen them come down there and just as soon as that
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air pulls loose, the train is naturally going to stop, any way, that is
what I thought it was.
Q Now· you say there were three men in that shop besides
yourself?
A Yes; sir.
Q Dave Veney, Mr. Via, and Harry Humphreys?
187*
*A Yes, sir.
·
Q Th~y all ran -up there immediately·?
A No, they were still in the shop when I turned and went out
of the door.
Q They remained iQ the shop, all of them.
A They were standing at the bellows when I turned and walked
out towards the store.
Q Did they say anything?
A No, sir, there wasn't a word said that I heard.
Q You said just a minute ago that Dave Veney when the thing
happened, ran up to the crossing?
A .No, sir, I said Dave Veney went to the crossing they said that
he did, but I didn't see that, but Dave caught up with me before I got
to the store.
Q You didnt' see any of them leave the shop?
A No, sir, absolutely I did not.
Q How long after the crash was it that you turned and left?
A Just directly the train stopped, I turned and walked on tqwards the store, I started to the depot and that is the way I was going.
Q That wasn~t in the direction of the depot, was it?
A Yes, sir, it was.
Q You mean that was the direction to the depot?
A Of course, I had to go by the store to go to the depot.
188*
*Q That was on the left-hand side going north to the
railroad track?
A · Yes, sir, on this side, over this way.
Q You then didn't know anything about these men leaving and
going up there?
A No, sir.
Q And you didn't know anything about this accident until you
had nearly gotten to whose store?
A To Mr. Rogers' store.
Q Mr. Rogers' store is right close to the depot?
A Tolerably close.
Q It is several hundred yards from the crossing, isn't it?
A I expect it is, right around the way I was going around
the road.

~----1,
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Q And you had gotten nearly to the store?
A Yes, sir.
Q And Veney came running up behind you?
A Yes, sir.
Q And he went on to Rogers' store and phoned for the doctor?
A I don't know, I went on back.
Q You said he went there to call the doctor?
A He was going that way and I suppose he ~alled him.
Q He went in and came right on back?
A Yes, sir, he came back where the train was.
Q He came back to where the train was?
A Yes, sir.
Witness stands aside.
189*

*W. L. WONDERLEY, Sworn for Defendant
Direct E.-ramination

BY MR. KERR:

Q Where do you live?
A Harriston.
Q What do you do there?
A Agent for the Norfolk & Western Railway Co.
Q Depot Agent for the Railroad Company?
A Yes, sir.
Q Were you there the day of this accident?
A Yes, sir.
Q At the depot?
A Yes, sir.
Q Please state whether or not you heard No. 88 blow for the
Harriston crossing?
A Yes, sir, I heard it blow.
Q Is there any doubt about that in your mind?
A No, sir.
Q Where did it blow?
A Right about the usual place, right around the bend.
Q Was it or not the usual crossing whistle?
A It was the crossing blow.
Q What was the next you saw of it?
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The train stopped and I got n1y bill book and looked out.

Q The train for the south was late and had not come yet?
A

Yes, sir.

190*

*Cross Examination

BY MR. TAYLOR:
Mr. Wonderley, you know No. 88 by number, don't you?
Yes, sir.
You know which direction it runs?
Yes, sir.
It runs fron1 the south to the north, doesn't it?
Yes, sir.
Q You told Mr. Kerr you heard it blow on this morning and
you knew it was No. 88 and it blew at the usual place, at the whistling
·
post, running north ?
A Yes, sir.
Q How does it happen that you told your friend, Mr. Weast,
that "here cotnes No. 10," which was running south. Didn't you say
"here comes the local" ?
A I guess it was the local coming.
Q The local runs in the opposite direction, doesn't it?
A Yes, sir, one of them.
Q If you heard No. 88 and knew No. 88 by number and knew
the direction it ran and heard it blow down there where .No. 88 should
be how did you happen to say "here comes the local," which was running the other way?
A As soon as I got up I seen it.
Q Now here is the station where you were. Now the local is
running in this direction towards Waynesboro and No. 88 is coming
from Waynesboro and you heard No. 88 blow, it blows down here,
doesn't it (indicating on map) ?
191 *
*A You cannot tell which way they are coming when
you are inside.
Q And you got up and said "here comes the local."
A I said it before I got up.
Q Y ott said it was the local?
A Yes, sir.
Q The train you heard you thought was the local?
A Yes, sir.
_
Q And you took up your bill book for the local and started out?
Q
A
Q
A
Q
A
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A No, I didn't start out, I went up to the window.
Q You picked your local bill book up though, didn't you?
A Yes, sir.
Q And the local runs south?
A Yes, sir, one of them.
Q And what you thought you heard came fr01n the opposite
direction, didn't it?
A Yes, sir.
Q And the first you knew that No. 88 was there, was when it
pulled right into the station, wasn't it?
A No, sir, I saw it before it got into the station.
Q How far?
A I guess seventy-five or eighty yards, or something like that.
Q ·Then you found out you were mistaken and the train was
coming from the opposite direction?
A Yes, sir.
Witness stands aside.
192*

*WILLIAM MARSHALL, Sworn for Defendant

Direct Examination
BY MR. KERR:

Q Where do you live?
A

Grottoes.

Q You knew Ben Mace, I believe?
A I knew of him and I have seen him a few times.
Q Do you know anything about the truck he was running?
A No, sir, I didn't. I didn't know a thing about it, I never
worked on it any. I went over the bank one day and I went and got a
load from another place and he came by that day or the next day and
I was working and he said that lining wasn't good, and he told me he
thought he could pull me out, and I told him that he couldn't pull that
truck out, a ton and a half truck with a ton truck, and he never hitched
to it at all and wen on.
Q Did he say anything about his brakes?
A No, sir, only he said that his lining wasn't very good. This
was three weeks before this accident occured.
BY MR. CURRY: Then I don't think it is competent.

_,.
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BY THE COURT:
stricken out.
BY MR.
stand aside.

K~ERR :
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I don't. think so, it may be

Very well, then, the witness can

Witness stands aside.
193*

*C. T. CLAY, Sworn for Defendant

Direct Examination
BY 1\tiR. I<ERR :

'

Q Where do you live?
A Roanoke.
Q What is your occupation or what do you do?
A Fireman and engineer.
Q For the Norfolk & Western Railway Company?
A Yes, sir.
Q How long have you been with the Norfolk & Western Railway Company?
A Since 1912.
Q You were the engineer on the front engine of train .No. 88
the day the accident happened, when Mr. Mace was killed, I believe?
A Yes, sir.
Q You were running a double-header that day?
A Yes, sir.
Q How many cars did you have on?
A About fifty, I think.
Q And two engines?
A Yes, sir.
Q In approaching Harriston it is downgrade, I believe?
A Yes, sir.
Q How far before you turn the top of the hill?
A A right smart ways, about a mile from the top of the hill, but
I don't know the exact distance.
Q When you reach the top of the hill with this train what do
you do?
A We shut the engines off and drift down.
194*
*Q What signals did you give down there?
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A I blowed just after I crossed over that bridge and
again down at the whistling post.
Q The first blow you made was right after crossing the bridge
and that was for what?
A We always blow there at the whistle post there.
Q There used to be a road crossing there, didn't there?
A Yes, sir.
Q And the whistle post is still there?
A Yes, sir.
Q And you still blow for it?
A Yes, sir.
Q And you blew for that?
A Yes, sir..
Q Please state whether or not the bell was rung at that crossing?
A The bell started ringing about that point.
Q .Where you blew the signal for the Patterson crossing-! believe you call it that?
A I don't remember the name of it.
Q But it is a blind crossing now and is fenced in?
A Yes, sir.
Q And you blew there and the bell started ringing there ?
A Yes, sir.
Q Then when did you next sound the crossing signal?
A At the other whistle post.
Q That is the whistle post for the Harriston crossing?
A Yes, sir.
*Q You are positive about that, are you?
195*
A Yes, sir.
Q Was the bell ringing then?.
A Yes, sir.
. Q Had it been ringing?
A Yes, sir.
Q From the first signal?
A Yes, sir.
Q Was there anything the matter with your whistle?
A No, sir.
Q Was that a standard whistle?
A It blew like the whistle does all the time and there wasn't
anything wrong with it.
Q Was there anything like water in it, or was it muffied in
any way?
A No, sir.

/
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Q The steam was shut off, I believe?
A Yes, sir.
Q Now, what was the first you saw after approaching the Harriston crossing of this truck? Just tell the jury in your own way
there what happened?
A I saw him, I suppose, I couldn't say exactly, but possibly
ninety or 100 feet from the crossing there.
Q When you were approaching the crossing?
A Yes, sir.
Q Tell the jury then in your own way about it?
A I saw him about that close and I saw he wasn't going to stop
and I immediately put the brake in the emergency.
Q You threw the brake in the emergency the minute you saw he
wasn't going to stop?
A Yes, sir.
Q He was approaching the track and you were approaching the
crossing?
A Yes, sir.
*Q Did you sound the distress sig~al then?
196*
....
A No, sir.
Q Why didn't you?
A I didn't have time to do anything but try to stop.
Q And you tried to stop?
A Yes, sir.
Q You threw it right in the emergency?
A Yes, sir.
Q Then how soon did you stop that train?
A I ran about thirty or thirty-five car lengths, I think.
Q The track was wet, I believe?
A Yes, sir.
Q Is it hard to stop a heavy train like that when the rails are
wet and slick ?
A Yes, sir.
Q And it makes stopping harder to make?
A Yes, sir, when the track is slick it is harder to stop.
Q Was the bell rung all the way from the second or above Patterson's crossing, all the way to the Harriston crossing?
A It was rang front up there where this whistle sounded the
first time clean on down until the train stopped.
Q Y ott know that and you heard it?
A Yes, sir.
Q Y ott know it was ringing?
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A Yes, sir.
Q W~o put the bell in operation or who started *ringing
the bell?
A The fireman.
Q Who sounded the whistle?
A I did.
Q · And you know that the whistle was sounded and that the
bell was ringing?
A Yes, sir.
Q Please state whether or not as engineer it was possible to have
stopped this train an~ to have averted this accident from the time
you saw him?
A ·No, sir, I did everything possible.
Q Were you keeping a proper lookout?
A Yes, sir.
Q You know, of course, the nature of that crossing there coming down from this other road?
A Yes, sir.
Q And you were watching straight ahead?
A Yes, sir, on the track.
Q Just as you came within a short distance of the crossing, you
saw this truck?
A Yes, sir.
Q And it was not possible for you to have stopped that train and
to have averted that accident?
A No, sir.
Q He was moving at the same time you were moving?
A Yes, sir.
197*

Cross

Exan~ination

BY MR. CURRY:

198*

Q • Now Mr. Clay, you saw this car approaching the *railroad track?
A Yes, sir.
Q When you were south of the crossing for 200 yards, didn't
you?
A No, sir.
Q How far do you estimate it?
A I couldn't say the exact distance, but I judged the best I
could, about ninety or 100 feet, but I couldn't say for sure.

/
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Q Ninety or 100 feet?
A

Yes, sir.

Q How close was he to the track when you first saw him? You

'

saw him long enough to realize that he was not going to stop ?
A I couldn't say exactly, but fifteen or twenty teet, maybe a
little more, maybe a little less, I couldn't say exactly.
Q When you saw him first ·he was fifteen or twenty feet fr01n
the east rail of that railroad crossing?
A He was over to the right of the track.
Q He was on the san1e side of the railroad that you cab was on?
A Yes, sir.
Q And you had a full view of everything on that right-hand
side?
A Yes, sir, next to the track there, except we went through
a cut.
Q You were running a train that was nearly 2,000 feet long?
A I don't know how long it is in feet.
199*
*Q You said you had fifty cars and they are in the
neighborhood of forty feet to say nothing about your engine
and it took you, according to our estimate, 1800 feet to stop?
A I don't know anything about feet, I was judging by the car
lengths.
Q It takes you about a train length to stop a train like that
ordinarily with the air brakes on.
A I didn't run quite a train length.
Q But ordinarily it takes a train length to stop it, don't it?
A If you put the brake in the emergency you stop quicker, of
course.
Q In what length could you stop?
A I stopped in thirty or thirty-five car lengths.
Q The cars are about forty feet long including the couplings,
aren't they?
A They vary, Mr. Curry, some are longer than others.
Q That is about the average, but some are more?
A $orne are forty and some are less.
Q None are less than thirty-six feet long, are they?
A No, sir.
Q And you say it would take about thirty-five car lengths to
stop the train?
A Something like that.
Q And when yo~ saw this man approaching the track, you saw
him first about fifteen or twenty feet off?

~--
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A I judge he was about that distance, but I couldn't
*say exactly.
Q And from his movement or actions you saw he was
not going to stop?
A I didn't think he was going to stop.
Q Y Ott know very well when you saw him that you COuldn't stop
your train and avoid hitting him, didn't you?
A But it was up to me to do all I could to stop.
Q Why didn't you blow your whistle?
A I couldn't blow the whistle and put the brakes on too.
Q Don't you know that putting your brakes on was an absolutely useless thing there because you know that couldn't possibly
stop?
A I did all in my power to stop.
Q If you had alarmed hin1, if you had given this sharp alarm
signal, that would have been a warning to him to stop?
A I only had time to put the brake in the emergency from the
time I saw him.
Q Don't you know that you can give your alann signal just as
quick as you can put the brakes on?
A I had only time to put the brakes in the emergency.
Q But putting the brakes on would not save the man because
you say you were only a hundred feet away and what was the use in
putting them on when you knew you couldn't possibly stop?
A I did all I could to stop.
Q Why didn't you blow the whistle, just like a man
201 * *would when somebody didn't see his automobile, he blows his
whistle?
A I couldn't do both, I only had time to get the brakes in the
emergency.
Q Here you were doing the very thing you knew wouldn't do
any good?
Q Then it took you that day in the neighborhood, according to·
our estimate here, we fixed it where your train stopped, the head of
your train stopped at 1800 feet, it took you at least, after you put on
the air brakes, and you said you couldn't stop under certainly about
thirty or thirty-five cars, didn't you?
A It was my duty to stop as soon as I could after I saw him.
Q You knew just as well as you know I am sitting here examining yot.i, that you could not by any possibility stop your train or slow
it up much in 100 feet, didn't you?
A I was trying to stop as quick as I could, I wasn't studying
about how long it was going to take me to stop.

200*

\
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I understand that, but you knew just as well as you know I
examining you that you could not stop or slow that train up
100 feet.
But it was up to me to do what I could to stop.
Q Why didn't you give the alarm signal and warn the man?
A I only had time to put the brakes on.
202*
*Q But you could have blown these alarm signals just
as quick?
A I couldn't. do both.
Q You did, however, the one thing that you know couldn't do
any good?
A I put the brake in the emergency and done all I could to stop,
I did everything in my power.
Q You stated in your examination in chief that you saw this
tnan approaching the crossing, and you saw that he was unconscious
of the train coming?
A I don't know whether he was unconscious, or not.
Q You saw he was going to cross over right in front of the
train?
A If he didn't stop he would.
Q You said in your direct examination, "I saw he wasn't going
to stop."
A I saw him coming there, just like that (indicating), coming
around there, and he kept coming and I put the brake in the en1ergency.
Q . When you saw him fifteen or twenty feet from the track
coming towards the track, you did not give any alarm signal at all?
A I didn't have time to do anything more than I did, Mr.
Curry.
Q So far as giving the alarm signal, you can put on the brakes
and blow that whistle at the same time, it don't take both hands to do
it, does it?
203*
*A You have got to open the sand and put the brake in
the emergency too.
Q You can do that almost instantly?
A You have to put the brake on with one hand and open the
said with the other.
Q You could put the emergency brake on and blow the whistle
without putting the sand on.
A But I wanted the sand on, I put the sand on and put the brake
in the emergency.
Q And you knew absolutely that there was no chance of .stopping, didn't you?
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A

I did all I. could to stop, though.

Q Now again, you knew that that was a dangerous crossing,
·
didn't you?
A Yes, sir, that is a dangerous crossing.
Q You knew that was a dangerous crossing?
A Yes, sir.
Q You knew your train was drifting?
A .Yes, sir.
Q Going downhill?
A Yes, sir.
Q And you knew it was raining, and the wind was blowing towards you, too, wasn't it?
A I don't remember about t~e wind.·
Q Don't you know as you approach that crossing from your engine you can see ten or fifteen feet away from that crossing for 100
or so yards?
204*
A I didn't have time to esti~ate any distance *over that
way at all, I was watching ahead on the track.
Q You have ridden over this road a long time, haven't you, as
an engineer?
A Yes, sir.
Q you are pretty familiar with almost every nook and corner
of it?
A I know the road pretty well.
Q And you knew the dangerous condition of this crossing?
A Yes, sir.
Q You knew that your train drifted there?
A Yes, sir.
Q When a train drifts it does not make anything like the noise
that it ordinarily does, does it?
A No, sir.
Q It is according to the rules of the company to blow the
whistle, isn't it?
A Yes, sir.
Q You are expected of course to comply with those rules?
A Yes, sir.
Q And you think you did con1ply with them?
A I know I did.
Q Where did you take on water that day?
A At Stuart's Draft, I believe.
Q The second engineer, of course, don't look out at all?
A He looks the same as I do.
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But he is not supposed to keep a lookout like you ?
A Not like I have to look. .
205*
*Q Is there a bell on his engine too?
A Yes, sir.
Q Is that supposed to ring too?
A No,. sir.
Q That is not supposed to ring?
A No, sir.
Q It is only the bell on the front engine that is expected to ring
and the signals are expected to be given by the front engineer?
A Yes, sir.
Q That is the rule and practice of your company?
A Yes, sir. ;
Q You know this, if there is any overload of water in the engine that it does sometimes muffle the blowing, doesn't it, and sometimes shrills ?
A The engine was shut off coming down there and there was
very little water in the engine.
Q You are not answering my question. That is a commo
thing with all people who know anything about your science that you
work at, that water gets-in the whistle?
A It is not going to get in there coming through there.
Q I am not asking you about that, but when it does it has a
muffled sound?
A If you could get enough in there, but you couldn't get enough
in there from the top of the hill down to this place.
Q You know this, and I am not asking you just what
206* *you did that day or the conditions there, but isn't it tnt''
any engine-A You have got to blow with steam.
Q You have got to blow with clear steam?
A Yes, sir.
Q And you can whistle much better with what they call dry
steam than with wet steam. Isn't that so?
A Yes, sir.
Q And when the steam is too wet it does muffle the sound,
don't it?
A There was no water in that whistle.
Q I am not asking you about that, but isn't that true?
A Yes, if you get water in there, of course it is true.
Q If you get water in there it is liable to scream or have a
muffled sort of sound. Isn't that so?
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A If you had enough water in the engine to get water in the
whistle of course, but you couldn't do it in that time.
Q If you had water in there it wouldn't blow?
A If you had steam in there it wouldn't blow.
Q When water does get up in the steam whistle it takes sotne
little time to get it out?
A There wasn't any water in there.
Q But I am just asking you if that is so, if it does?
A You couldn't get enough in there from the top of the hill
down to this place.
207*
Q But when it gets in there it takes some time *to get it
out?
A Yes, sir.
Q It has to condense .first?
A If it was to get in there.
Q When it gets in there it takes some minutes before it condenses sufficiently to blow?
A There wasn't any water in this whistle, Mr. Curry.
Q I am just asking you this question, I know you claim there
was no water in it?
A No, sir, there wasn't.
Q Your claim is that you could give a signal?
A Yes, sir.
Q Don't you know this as a matter of fact that when you
undertook to blow that whistle up there, when you got to that bridge
and it didn't blow but just gave a squeal or a scream or n1ade a
muffled blow, or whatever you call it, south of that bridge?
A No, sir.
Q And that the old thing would not blow down there?
A That whistle blew all right.
Q And wasn't the reason you did not give the alarm there, that
the old thing was out of fix and wouldn't work?
A The whistle blowed all right.
Q Then why in the name of common sense didn't you warn this
man, just as if a man was coming into that door in great danger and
say "go back, go back" ?
A I didn't have time to do that, I only had time to do what I
did do.
208*
*Q It is the general rule of your company that when an
accident is about to happen and when you see that an accident
is about to happen, is to give the danger signal, isn't it?
A Stop if you can.
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Q I understand that, and if you cannot stop, to give the danger
signal.
A I didn't have time to do that.
Q I am asking you if that is a rule of your company?
A ·Yes, sir.
Q That provides when you see danger ahead to give a sharp
alarm signal ?
A If you have time, but you want to stop if you can .
Q You do that for a cow, don't you?
A Yes, sir.
Q Or sheep or hogs?
A Yes, sir, if we have time.
Q Or if you see somebody on the track in danger?
A Yes, sir.
Q You give the alarm signal, don't you?
A Yes, sir, if you have time, but if you don't have time you put
on your brake and try to stop before you hit them.
Q And here you did not give any signal at all?
A I didn't have time. I put the brake in the emergency and
done all I could to stop.

BY 1\IIR. KERR:
Q Mr. Clay, as I understand you, there was *absolutely
nothing the matter with this whistle in any way, shape, or
fonn, and no water in it?
A No, sir.
Q It was clear and distinct?
A Yes, sir.
Q As I understand you, when you see an emergency such as
you saw here, your first duty is to try to stop if you can?
A Yes, sir.
·
Q And when you were so close on him, and at the rate you were
going and at the rate the automoboile was going the only thing you
could possibly do was to throw it in emergency?
A Yes, sir.
Q And the track being wet, it was absolutely necessary that you
turn on the sand first?
A Yes, sir.
Q And then the emergency?
A I did both at the same time.

209*
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Q By that time please state whether or not you were on the
crossing, by the time that was done?
A I was right on the truck.
Q At the very instant you were doing this you were right
on him?
A Yes, sir.
Q Please state whether or not it takes longer to stop on a slick
track of this sort than it does on a dry one?
A Yes, sir.
21 0*
*Q And sand is more necessary on a wet track than on
a dry one?
A Yes, sir.
BY MR. CURRY:

Q Now Mr. Clay, you stated to me when I was examining you,
that the rule of the company was that when you saw danger ahead to
stop if yob could, but if it was apparent that you could not stop then
you used the alarm signal?
A In this case I did not have time to do both.
Q You don't want to take that back, do you?
A In this case I didn't have time to do both.
Q Your rule provides this, if you see a horse· on the track ahead
of you, for instance for illustration, and you haven't time to stop your
train the rule is to whistle and give the alarm signal?
A When you see one to blow the whistle.
Q And that is the rule of the company as I understood you to
say as I was examining you before, when you see any danger ahead, if
you cannot stop in that distance before you get to the danger, it is
your duty to blow your whistle?
A Yes, sir, but when you don't have time to do both you put the
·
brakes op and try to stop.
BY JUROR:

Q \Vhat was the second engineer to do in a case like that?
A He doesn't do anything, but he could open his sand blower,
but I have control of the train.
211*

*BY MR. CURRY:

Q

Your brake is controlled by air?
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Yes, sir.
And it goes on each car all the way back?
He can handle the brake on his engine independent.

BYMR. KERR:

Q
A

That is the only thing he has got any control over?
Yes, sir.

BY lVlR. CURRY:

Q When you put your air brake on the front engine that also
applies to the second engine too, doesn't it?
A Yes, sir.
Witness stands aside.

212*

*W. B. FALLS, Sworn for Defendant
Direct Examination

BY MR. KERR:

Q Where do you live?
A Cloverdale.
Q - What is your occupation?
A Fireman on the Norfolk & Western Railway.
Q Please state whether or not you were fireman on the front
"') engine of train No. 88 on the day of this accident at Harriston?
...__,.
A Yes, sir, I was.
Q Where is the turn of the grade there, how far from that
crossing, would you itnagine ?
.
·
A There is about three different curves in there, it is a kind of
an elbow curve, you come across the bridge and around one and then
reverse-and come back.
Q You are on a curve practically all the time c01ning down
through there ?
A Yes, sir.
Q And it is all downgrade through there t
A Yes, sir.
Q On this day were your engines pulling or shut off?
A They were all shut off, drifting.
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Q Please state what signals were given for the crossings, from
the time you topped the grade and cut off until you got to the Ha.rriston crossing?
A Just when we came over Payne's Run bridge he blowed the
crossing blow, two longs and two shorts.
Q Was the bell ringing then?
A Yes, sir, that is when I started the bell.
213*
*Q For what crossing was that signal?
A ·That was for an old crossing up there that is seldom
used any n1ore.
Q But the signals are given just the same?
A Yes, sir.
Q The whistle post is still there?
A Yes, sir.
Q Then is that where you start the bell ringing?
A Yes, sir.
Q Did you keep that bell ringing?
A That bell rang continuously until the engine came to a stop.
Q You put that bell in operation?
A Yes, sir, I was ringing it by hand. .
Q Drifting that way, was there anything else you had to do
hut ring that bell?
A Not a thing in the world, going down hill, nothing to do but
to look out on my side and ring the bell.
Q And you ·were doing that?
A Yes, sir, I was.
Q Please state whether or not the whistle was blown for the
Harriston crossing?
A Yes, sir.
Q About where was it blown?
A It was blown at the whistle post which is a quarter of a mile
south of the crossing.
Q That is the regular whistling post for that crossing?
214*
·*A . Yes, sir.
Q When you approached the crossing what was your first
intimation of danger?
A I was looking out on my side and ringing the bell and of
course it was impossible for me to see the truck because it was on a
right sharp curve and I had my head out of the window, and the first
I knew, I heard the brake valve go into emergency and at that titue I
leaned out of the window as far as I could to see what was ahead, and

.
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about that time I saw something come across on my side, but I couldn't
distinguish the pieces, it was only small pieces.
Q Please state about how far that engine went into emergency
before you actually hit the crossing or the accident happened?
A It was a very short distance, I couldn't say just the distance,
but very short.
Q Between the time that that was thrown in emergency and the
accident, was there time for the engineer to do more than to sand his
track and throw it into emergency?
·
·
A No, sir.
Q Was there anything that the engineer could have done that he
did not do that would have averted that accident?
A Not a thing in the world, he did everything that was possible.
Q That was a heavy train, I believe?
A Yes, sir.
Q And it was a rainy day?
A Yes, sir, drizzling rain.
215*
*Q And the tracks were wet?
~A Yes, sir.
Q Is it harder to stop a train on a rainy day when the tracks
. are wet than when it is dry?
A Yes, sir.
Q Is it necessary to put the sand on in an emergency?
A Yes, sir.
Q And it takes both hands of the engineer to do both?
A Yes, sir.
Q What was the distance, as near as you can get at it, that the
train was finally stopped in?
~
A I never went back, but looking from .where the engine was
stopped, I would judge it to be about thirty-five car lengths.
Q Was, or not, as a train man, that a good stop, or what you
·~ould call a good stop?
A Yes, sir, I think that was a very good stop, considering the
wet rail and the speed we were required to make.
Q \Vha t speed were you making?
A Right around thirty-five miles an hour. That is the schedule
speed for that time freight.
Q And you were running about your schedule speed that you
are required to make?
A Yes, sir.
Q Which is about thirty-five tniles an hour?
A Yes, sir.

~--~.
~
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*Cross Examination

BY MR. CURRY:
Q Now that train, you say, was stopped, you think, in about
thirty-five car lengths?
A Yes, sir, about that.
Q The average length of the cars, including the coupling, ts
certainly as much as forty feet, isn't it?
A Some are over forty and son1e are forty and some are under,
but they will average dose to forty, some are fifty feet long, they vary.
Q The average would certainly be something like forty feet?
A Yes, sir.
Q That was a loaded train, was it?
A Yes, sir, that was time freight.
Q And a double-header train?
A Yes, sir.
Q And it was going at thirty-five miles an hour?
A Abottt thirty..:five miles an hour.
Q Now how close do you think the head of the train was, I
tnean the engine, to the crossing, when the emergency brake~ were
put on?
A I couldn't say the distance because the curve was on the right
side, and I was sitting in the seat leaning out of the window looking
on my side, and the n101nent the brake valve exploded_ I jumped up
and looked out and just in a second I saw some pieces go out on my
side. I wouldn't judge it was more than one or two seconds.
217*
*Q You did not see the automobile at all from your
side?
~
A No, sir.
Q Yott were on the left-hand side of the engine, and the engine·
extends out, I suppose, it was one of these big engines?
~'
A Yes, sir.
Q And the engine extends out for about twenty-five or thirty
feet?
.
A I judge close to forty feet.
Q And you were on that side and that obstructs your view?
A You cannot see around the front end of the boiler.
Q And being on a curve you could see less forward?
A Yes, sir.
Q Of course, it was utterly impossible to stop the train before
getting to the crossing, wasn't it?
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A Yes, sir, absolutely impossible, he stopped just as quickly as
possible.
Q As a matter of fact, so far as avoiding the accident it was
just folly to actually put .the brakes on wasn't it?
A Yes, sir.
Q There was no alarm signal given, I believe?
A No, sir, there was no cattle alarm, as they call it on the road,
gt.ven.
Q The rules of the company is to give them when ·you see
danger ahead, if you cannot stop the train in time to avoid that danger, is to give those sharp whistles?
A That is, if you have got a chance to do it, if you can do it.
Q I say if there is danger ahead and you see you will not have
time to stop it, you alann them or holler at them with your
218* engine to get out of the way, in other words, *isn't that the
rule?
A It is the rule if you can.
Q That is the rule, isn't it, that the engineer is directed to do.
A Yes, sir, he is required to do it if possible.
Q He is required to do that if possible.
A Yes, sir.
Q If he is so close to the danger that he cannot stop his train,
then you warn them and that is the rule, that is your regular written
rule, isn't it?
A Yes, sir.
Q And there wasn't any danger signals given in this case?
A No, sir, there was no tin1e for any.
Q You can put on the danger signal just as quick as you can
put on the brakes ?
A You are required to put on the brakes in preference when you
can only give one.
Q You have stated here and the rules state that where the danger is too close ahead to stop, is to use the danger signal, your rules
provide that. I .am asking you if that is not so?
. A You are supposed to put your brake on and then give your
danger signal?
Q You have just stated here you were so close to this crossing
that to put on the brakes was real folly, you stated that a few tninutes
ago, didn't you?
219*
*A That is up to the engineer's judgm~nt.
Q Then it was up to his judgment as to whether he
would try to stop or. blow the whistle, wasn't it?
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A Yes, sir.
Q That was up to his judgment for him to determine?
A Yes, sir.
Q You stated the rules of your company required you to blow
for crossings?
·
A Yes, sir.
Q And wherever there is a signal board to blow ?
A Yes, sir.
Q You blow also for bridges?
A No, sir, we are not supposed to blow for bridges.
Q But you generally do?
A In some cases we do.
BY MR. KERR:
Q Mr. Falls, as I und~rstand you, the rules are to put on your
brakes first?
·
A Yes, sir.
.
Q And then you blow your whistle?
A Yes, sir.
Q And that is what this engineer did?
A Yes, sir.
Q He followed the rules of the company?
A Yes, sir.
Q And there was no opportunity for him to have done both?
A Not at the same time, no, sir.
220*
*Q And even sounding the whistle without the other
would have been equally as unavailing?
A Yes, sir.
Q The brakes went on and the accident happened almost simultaneously, didn't they?
A Almost in an instant.
Q Y ott do not blow for bridges, do you?
A No, sir.
Q Except when somebody is on them?
A That is all.
Q Or they are working on them or something like that?
A Yes, sir.
Q And you don't blow for Payne's Run bridge?
A No, sir._
Q You blow for that blind crossing?
A Yes, sir.

(
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BY MR. CURRY:
Q Now as to whether-of course this is a matter if you can
stop, if you can't stop with your brakes, you are supposed to give the
alarm and that is a matter that is left to the judgment of the engineer?
A The engineer never had a chance to give the alarm.
Q I say it is left to the judgment of the engineer?
BY THE COURT: When we are talking to this witness about rules, are we referring to oral instructions or
printed rules?
BY MR. CURRY: Printed rules.
221 *

*BY THE COURT: I think the rule itself is the best
evidence if it is accessible.
BY MR. CURRY: I haven't got the rules, but the
engineer said that was right.
BY THE COURT: I just wanted to undersi:and
whether it was a printed rule or just an instruction, and if
it is a printed rule it is the best evidence.

BY MR. CURRY:
Q Now as to blowing your whistle and gtvtng the danger
signals, isn't there a written rule of the company about that?
A Yes, sir.
BY THE COURT:

Q Have you that rule book with you?
A No, sir, but possibly there is one out in the room there.
BY MR. CURRY:

.-·

Q You can repeat that rule, can't you?
A No, sir, I don't believe I can.
Q Can you give the substance of it?
A The rule is supposed to be a warning for cattle on the tracks,
or live stock. If you see a bunch of cattle on the track, the alarm is

L
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supposed to be given in order to drive them from the track before you
approach them, if possible.
Q If you see anybody on the track and naturally saw them in
danger you would naturally ·give that signal?
222*
*A l'he book of rules does not call for it.
Q But that is a matter of common sense and common
humanity?
A Yes, sir.
Q You railroad people are expected to do everything that ought
to be done to avoid an accident?
A Yes, sir.
Q And the right thing, if you can do it?
A Yes, sir.
Q And that is left, of course, to the judgment of the engineer.
Isn't that so?
A Under the book of rules he was required in this case to put
the brake on and after he got the brake on he had done hit the object
and there was no necessity to give the alarm.
Q Have you the rule here?
A Not as I know of unless some of the officials here have one.
BY THE COURT:

Q You say you were ringing the bell yourself?
A

Yes, sir.

Q Was your engine equipped with an automatic be.ll?
A
Q
A

No, sir, I had to ring it with the cord.
You had to ring it yourself?
Yes, sir.
Q You had no automatic bell ringer on it?
A No, sir.

223*

*BY MR. CURRY:

Q That is a rule of the company that you must ring the bell ?
A Over all public road crossings or through all ·station grounds
or corporations.
Q And you must continue to do it, tbat is 'the rule?
A Yes, sir.

~
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BY MR. KERR:

Q And that is what you were doing that day?
A Yes, sir.
Q As I understand you, tile rule about the danger signal applies
to cattle or something on the track to warn them before you put on
the brakes?
A Yes, sir.
Q But is there any rule of the railroad company that requires
where there is an accident of this sort where a human being is involved, where the engineer sees that there is bound to be a clash, to
sound the signal before he puts on the emergency brake?
A No, sir, the emergency brake is to go on in preference.
BY MR. CURRY: If the Company has such rule as
that, we will call for it.
Witness stands aside.
224*

*DR.

J.

W. SIMMERMAN, Sworn for Defendant

Direct E.xamination
B"Y MR. KERR:

Q
A
Q
A
Q
A
Q
A

.?

Where do you live?
Roanoke.
You are a medical doctor?
Yes, sir.
How long have you lived in Roanoke?
Fourteen years.
Do you know Mr. C. T. Clay?
Yes, sir.
Q How long have you known him?
A For the last twelve or thirteen years.
Q What opportunities have you had for knowing Mr. Clay
well?
A I have known Mr. Clay ever since I have been in Roanoke.
I lived up there pretty close to him and I nave known him very well.
Q Do you know the reputation of Mr. Clay in that con1munity
as a man of truth and veracity?
A Excellent.
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Q Judged by that reputation, would you hesitate to believe him
on oath?
A No, sir, I would believe everything he said.

•

No cross examination.
Witness stands aside.
225*

*FRANK J. SHERERTZ, Sworn for Defendant
Direct E.'ramination

BY MR. KERR:
Q Where do you live?
A Roanoke.
Q What is your occupation?
A Cashier of the State & City Bank.
Q Do you know Mr. C. T. Clay?
A Yes, sir.
Q How long have you known him?
A Since 1914.
Q What opportunities have you had to know him?
A I knew Mr. Clay real well for three years. I was in a store
in which Mr. Clay had a number of dealings and since I have been in
the bank I have had business dealings with him.
Q Do you know his reputation in Roanoke and in the community there as a man of truth and veracity?
A Yes, sir.
Q Is that good ?
A Yes, sir.
Q Judged by that reputation, would you, or not, believe him on
oath?
A Yes, sir, I would.

No cross examination.
Witness stands aside.
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*0. V. MARKS, Sworn for Defendant

226*

Direct Examination
BY MR. KERR:
Q
A
Q
A
Q
A

Where do you live?
Roanoke.
What is your occupation?
I am in business there now.
What line of business?
In th.e orange businesss.
Q Formerly what occupation did you have?
A From July 1, 1907, up to .November 15, 1925, I was Secretary of the Railroad Y. M. C. A.
Q Do you know Mr. C. T. Clay?
A Yes, sir.
Q How long have you known him?
A I judge about fifteen years.
Q What opportunities have you had for knowing Mr. Clay?
A I fed and bathed and boarded the buggers up there for
eighteen years, and he was one of them.
Q And you have known him ever since?
A Yes, sir.
Q Do you know his reputation in that community as a man of
truth and veracity?
A I never heard anything against it.
Q Would you say it was good or bad?
A I would say it was absolutely good.
Q Judged by that reputation, would you, or not, believe him
on oath?
227*
A I certainly would. If there is any man on *earth I
would believe, it is Mr. Clay.
BY MR. CURRY:

Q What kin is he to Henry Clay?
A

He is Henry's grandfather, I think.
Witness stands aside.
S. B. GUYER, Sworn for Defendant

r--·-
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Direct Examination
BYMR. KERR:
Q
A
Q
A
Q
A
Q
A

Where do you live?
Cloverdale.
Do you know Mr. W. B. Falls?
Yes, sir.
What is your occupation?
I am an orchard man.
You say you know Mr. Falls?
Verywell.
Q How long have you known Mr. Falls?
A About twelve years.
Q What opportunities have you had for knowing Mr. Falls
well?
A He is a boy about town there, a little village, and I know him
very well, and then I have had some business transactions with hitn.
Q Do you know his reputation in that community as a man of
truth and veracity ?
A Yes, sir.
228*
*Q Is it good or bad?
A Good.
Q Judged by that reputation, would you, or not, believe him
on oath?
A I would.
Witness stands aside.
R. G. LAYMAN, Sworn for Defendant
Direct E:ramination
BY MR. KERR:

Q Where do you live?
A Cloverdale.
Q What is your occupation?
A Farmer.
Q Do you know Mr. W. B. Falls, the fireman on the Norfolk
& Western?
A Yes, sir, I have known him all of his life.
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Q What opportunities have you had for knowing him well?
A

I lived right closed to him all of my life.

Q Do you know his reputation in that community for truth and
veracity? And is it good or bad?
A I think it is good.
Q Judged by that reputation, would. you, or not, hesitate to believe him on oath?
A No, sir.
Witness stands aside.
229*

*C. A. ROBERTSON, Sworn for Defendant

Direct Examination
BYMR. KERR:

.-

Q Where do you live?
A Roanoke.
Q What is your occupation?
A Brakeman and conductor for the Norfolk & Western Railway Company.
Q Were you on this train No. 88 the day of the accident in
which Mr. Mace and his son were killed?
A Yes, sir.
Q What position were you filling that you?
A The front orakeman.
Q As front brakeman where were you located?
A I was riding the lead engine.
Q Whereabouts on the lead engine were you?
A Standing in the deck.
Q On which side?
A The right side.
Q The engineer side?
A Yes, sir.
Q The deck, I believe, is between the cab and tender of the
engine?
A It is between the engineer and fireman, that is the gangway.
Q Were you in full view of the engineer?
A Yes, sir.
Q Was. this train pulling or had it been cut off?
A We were drifting.

r--
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Where did you start drifting?
A Fron1 the top of Payne's Run.
230*
*Q At the top of the grade?
A Yes, sir.
Q At what speed were you going?
A I judge between thirty and thirty-five miles an hour.
Q You are required to make about that speed, are you not, that
is your schedule?
A At that point, yes, sir.
Q Please state in approaching Harriston what signals were
given, the first signals and any other signals?
A The road crossing was blown about Payne's Run bridge.
Q \Vhat was that blown for?
A The road crossing just beyond Payne's Run bridge.
Q That blind crossing?
A That private crossing.
Q It is the old Patterson crossing?
A I don't know the name of it.
Q The whistle post is still there and the signals are still given?
A Yes, sir.
Q That was the regular whistle that was given there for that
crossing?
A Yes, sir.
Q When was the next signal given?
A About the whistle board south of the road crossing at Harriston.
Q For the Harriston crossing?
A Yes, sir.
Q Was the bell ringing?
A Yes, sir.
Q Is there any doubt about that?
A No, sir.
Q Who was ringing it?
A The fireman, Falls
*Q You saw it and heard it?
231*
A Yes, sir, he was ringing it.
Q Did he keep on ringing it?
A Yes, sir.
Q Until what time?
A He rung it until we passed the station and stopped.
Q Was there anything the matter with t~at whistle?
Q

~
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No, sir.

Q Was it a standard whistle?
A
Q
A
Q
A

Yes, sir.
Was it clear and distinct?
Yes, sir.
Was there any water in it or did it tnake a muffled sound?
No, sir.
Q There is no doubt about the whistle being given and you
saw the bell ring and heard it?
A Yes, sir.
Q When you approached this crossing what was your first intimation of any trouble?
A The engineer putting the brake in en1ergency.
Q Did you see him do that?
A Yes, sir.
Q How soon after he put the brake in emergency did the accident happen?
A Just a matter of seconds.
Q He did not sound the distress signal ?
A No, sir.
Q Did he have time to do that?
BY MR. CURRY: Vve object to that.
BY THE COURT: I do not think that is proper.
232*

*BY MR. KERR:

Q You say he put the brake in emergency?
A Yes, sir.
Q Were you watching him?
A Yes, sir.
Q Were you looking right at him?
A Yes, sir.
Q And almost simultaneously with his putting it in emergency,
the crash came?
A In a few seconds.
Q Did you see the automobile before it was struck?
A .No, sir.
Q Then the train was stopped where?
A I would judge thirty or thirty-five car lengths north of the
crossing. Some of it was still over the crossing.
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Q It was a wet day, was it not?
A Yes, sir.
Q The engineer in putting on the emergency brake had to put on
the sand and the emergency brake at the same time?
A He had to apply the sand.
Q And that took two hands?
A Yes, sir.
Q Was that a good stop that he made under all those conditions?
A Yes, sir, in my judgment it was.
Cross Examination
BY MR. CURRY:

Q Did the engine stop at the signal lights?
A Near the signal lights.
*Q About the signal lights?
A Yes, sir.
Q It is a very unusual thing for a brakeman to be on the front of
the engine, isn't it?
A No, sir.
Q Or on the engine?
A No, sir.
Q Did you ride there?
A Yes, sir.
Q Or where do you ride?
A Any place we want to ride on the train.
Q You ride with the engineer?
A Yes, sir.
Q Y ott say the brakemen do ride with. the engineer?
A Yes, sir.
Q Isn't that contrary to the rules of your company?
A No, sir.
Q What were you up there for?
A That is my place. of duty.
Q Your place of duty is on the engine?
A On the head end.
Q On the front engine.
A We can ride either ~e want to. and we usually ride the
front one.
Q What do you ride up there for, and why is that?
233*
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A To open the switches, to be on hand to set cars off or pick up.
Q That is your work?
A Yes, sir.
Q How many brakemen were on this train?
A One on the front and one on the rear.
Q You were on the front and another man was on *the
234*
rear. Was there any conductor on that train?
A Yes, sir.
Q Who was the conductor?
A Mr. Thomas was the conductor.
Q Of course, it is the general practice and general rules of the
company to blow for stations?
A Yes, sir, stations and road crossings.
Q Where did you take on water last before coming to this
crossing? You say you were there on the front engine?
A I don't recall whether we took water at Stuart's Draft or
Sampson that day.
Q You think it was probably at Sampson's?
A I don't recall which point'it was.
Q Y ott were there on the front engine and seemed to know
what was going on, and claim to know what was going on. Now you
think that probably he took water at Sampson?
A I don't recall which place we taken water. _We take water at
either point, sometimes ·at Sampson and sometimes at other places.
Q I want to know which one of those places you took water
that day, according to your best recollection, was it at Sampson or
Stuart's Draft ?
A I don't recall which one it was.
Q Can you ·refresh your memory here? There was an accident
on that day, the circumstances might .refresh your memory and you
are saying here that the whistle blew and the bell rang, and now
235* I want to know about taking *on water. Your train won't go
along unless you have water enough, so just tell us where the
water was taken on.
A You wouldn't have me tell you something I don't remember,
·
would you? ·
Q No, but I just want your best judgment. It occurs to me
strange that you don't remember it, because you have undertaken toremember other things.
BY THE COURT:
Curry.

Just ask hitn a question, Mr.
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BY MR. CURRY:

Q

Why is it you don't remember?
BY THE COURT:
question.

I don't think that is a proper

BY MR. CURRY:

Q Can't you give some idea about it?
A We take water at different points and you take 365 days on a
run and to remember each point you take water at during the year it
is impossible.
Q You do the same thing, you ring the bell at different places,
you blow the whistle, and therefore there is some uncertainty of mind
about ringing the bell and about blowing the whistle, the same uncertainty as there is about taking water and even more so?
A I don't think so.
Q You are required to ring the bell and blow the whistle much
oftener than to take water and here as I understand, you cannot tell
where that engine took water that day before this accident. You cannot tell that, I believe. That is right, isn't it?
A I have answered the question.
236*
*Q That is a through train, isn't it?
A It is a time freight.
Q What stations does it stop at? Does it stop at Basic?
A There is not a stop for a time freight, no, sir.
Q As a matter of fact, that was a through train, and it don't
stop anywhere except to take water along the road, did it?
A And to meet other trains.
Q And that was all?
A Yes, sir.
Q Where did that train start, where was it made up?
·
A At Roanoke.
Q It was a loaded train, wasn't it, and all the cars were loaded?
A I wasn't in charge of the train and I don't know whether it
was all loaded, or not.
Q It was supposed to be, and they were not way cars, to stop on
the way?
A You mean drop cars?
Q Yes, sir?
A We didn't have any is my recollection, that day?
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Q That train is a through train from Roanoke to what point?
A To Shenandoah.
Q And there is no stop between Roanoke and Shenandoah for
that train except for the purpose of taking on water? ·
A Water or coal.
237*
*Q How many times would you take on water from
Roanoke to Harriston, say?
A There is two water stops, Lock Laird, or Sampson, or Stuarts
Draft, and sometimes we get water at one place and sometimes at another.
Q Only those three water stations?
A No, sir, there are plenty of water stations, but if we make a
good average run, we don't get water but at two points.
Q At two points on that run?'
A Yes, sir.
Q You either get it at Lock Laird or Sampson or Stuart's
Draft?
A Yes, sir.
Q Now in making that run how many times do you ordinarily
stop for water?
A That depends on conditions. If you are delayed by trains or
have an accident you have to get water oftener. Do you n1ean on the
average run ?
Q Yes.
A Two stops.
Q What are those average two stops?
A Lock Laird, Stuart's Draft, or Sampson.

~

BY THE COURT : He said Lock Laird was one and
either Stuart's Draft or Sampson was the other.
A

Either one or the other.
Witness stands aside.

238*

*W. B. FALLS, Recalled

BYMR. KERR:
Q I failed to ask you a question a while ago. What was the
condition of the whistle on this front engine; was it all right?
A This whistle was in good shape, yes, sir.

'
~
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Q Were the whistles as blown clear. and distinct?
A It was.
Q Were they muffled in any way?
·
A No, sir.
Q Was there any water in it or anything ·of that sort?
A It was a good standard whistle, as :good as any we have, I
suppose.
Q And it was in perfect condition?
A Yes, sir.
BY MR. CURRY:
Q I suppose you will agree with your engineer that if water
gets in the whistle it does muffle it?
A It will, yes, sir.
Q If the steam is wet it will do it and dry steam makes the best
whistle?
A Yes, sir.
Q Where did you take on water that day·?
A At Stuart's Draft.
Q How far is Stuart's Draft from Harriston?
239*
A I couldn't say the exact distance, .but I would *say
around twenty-eight or thirty miles.
Q It is much less than that, isn't it?
A It probably is, I wouldn't say, but it is close to ·twenty-eight
miles, I think.
Q Sampson is right close to Harriston, .isn't it?
A Yes sir about three miles.

Witness stands aside.
W. N. HUDDLESTON Sw:om -for ·Defendant
Direct Examination
BY MR. I<ERR:
Q Where do you live?
A Roanoke.
Q What is your occupation?
A . I am an engineer.

John f. Mace, Adm'r, vs. Norfolk & Western Railway Co.

I

193

Q How long have you been an engineer for the Norfolk &
Western Railway Company?
A Twenty-nine years.
Q Running during that time as a fireman and engineer for
. twenty-nine years?
A Yes, sir.
o
Q What position did you have on this train No. 88 on October
17th when this accident occurred?
A I was running the second engine, engineer of the second
engine.
240*
Q About a tnile south of Harriston I believe they *top
the grade, going into Harriston.
A A mile south of Harriston?
Q Yes, sir, or where is it you top the grade and drift down into
Harriston?
A It is a mile or a little over.
Q Were you drifting down there that day after you topped this .
grade?
A Yes, sir, we were drifting or running·without steam.
Q What signals were given after you topped the grade and
coming on down towards Harriston?
A Two road crossings, one somewhere along the bridge, and
one over at the whistle board north of that.
Q That is for the Harriston crossing?
A Yes, sir.
Q Were they the usual crossing signals?
A Yes, sir.
Q In your engine could you hear the bell?
A .No, sir.
Q You could hear the whistle?
A Yes, sir.
Q But in your engine you cannot hear the bell on the front
, engine?
No, sir.
Were those whistles or regular· crossing signals given?
A Yes, sir.
Q Was there anything the matter with the whistle on the front
engine?
A It didn't sound like it.
241 *
*Q It was clear and distinct?
A Yes, sir.
Q Was it a standard whistle?

·~
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A

Yes, sir.

Q Is there any doubt about the fact that he did blow at both
crossings?
A Both crossings were blowed.
Q What was the first information you had of danger at that
crossing?
o
A To the car?
Q Yes, sir.
A As we came in sight around this curve.
Q You were on the second engine?
A Yes, sir.
Q You are not required to keep the same lookout on the track
as the engineer on the front engine?
A I am supposed to keep a lookout.
Q What was the first thing you. knew about this accident?
A The first thing I knew when he came right around on him or
we on them, he came straight across.
Q What did th~ engineer of the first engine do?
A He put his air brake in the emergency.
Q How long after he put it in emergency did the accident happen and the car was struck?
A I don't know, but it was just for a little bit.
Q Was it almost, or not, simultaneously?
A Yes, sir, he WC!-S right on him.
Q Did you see the car?
242*
A Yes, sir, I saw him when he hit, he was right on *him
then.
Q What rate of speed were you traveling?
A Thirty or thirty-five miles an hour, or something like that.
Q The train was stopped where?
A He stopped north of the station about thirty or thirty-five
cars, I suppose, I mean north of the crossing.
Q That left about fifteen cars south of the crossing?
A Twelve or fifteen, somewhere around there.
Q Was, or not, that a good stop?
A A pretty good stop.
Q The track was wet?
A Yes, sir, it was drizzling rain.
Q And you had a heavy train?
A Yes, sir.
Q . In order to put that emergency on properly, was it, or not,
necessary to turn the san~ blower on?

~
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A Yes, sir, if you don't do that, you lock the wheels after you
turn the emergency on.
Q And you are liable to cause an accident, I suppose?
A Yes, sir.
Q And you put the sand on at the same time?
A You are supposed to.
Q And that is what this engineer did?
A I don't know, but he was supposed to. When he put it in
emergency that would lock his wheels and he generally always reaches
for the sand when you go in emergency.
243*
Q As an engineer in approaching a crossing of *that
sort and danger happens, as did in this case, as you saw it, is
it, or not,. the first duty of the engineer to put the brakes on?
A I think so, yes, I would.
Q Seeing this accident, as you did, and being the second engineer, and the other engineer being in full view of you, I will ask you
if Mr. Clay, the front engineer, did everything he should have done
in the face of this dangr?
A He did everything he could in the time he had. He clidn't
have any time to do anything more. You know by the time he put
the brake on and opened his sand blower, that is all the time he had.

Cross Examination
BY MR. CURRY:
Q How far do you think the head of the train was from the
crossing when you first saw the car?
A I don't know, something like .I reckon seventy-five or 100
feet.
Q The head of the train you mean?
A No, you mean from the crossing?
Q I said the head of the train, how far was the head of the
front engine from the crossing when you first saw the automobile?
A It wasn't but a very little ways, it wasn't far?
Q How far would you think?
A I don't know, just from the front of my engine, from
244* my cab to the front of his engine, I don't know how *far it
would be, something like seventy-five feet, but I don't know.
Q It is 100 feet or more to the front of his engine, isn't it?
A It is?
·
Q Isn't it?
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A

Of course, you know more about .that than I do.

Q The water tank is behind the front engine, isn't it?
A Yes, sir.
Q And the water tank is about thirty-odd feet long with its
coupler?
A No, I think about twenty-two.
Q The whole engine is about 100 feet long, isn't it.?
A No, sir.
Q What length is it, you know about that?
A You mean the tender and ·all.?
Q Yes, just take it all?
A It wouldn't be over seventy feet if that, not over. seventy
feet.
Q The head of your engine is about forty feet ahead of you?
A The front of the engine was.
Q And you are sitting in ·your cab right here (indicating) ?
A Yes, sir.
Q And the front of your engine sticks out nearly forty feet?
A Yes, sir, it is out in front of me.
·
245*
*Q And your cab would be about 120 ·or 130 feet in the
rear of the front of the front engine?
A Yes, sir, but you see it was on a curve, it was a curve to the
right.
Q How far then would you estimate was the front of this engine from the crossing when you first saw the automobile?
A When I first saw the automobile?
Q Yes, sir.
A I saw the automobile by the time he did, I suppose. You see
it was a curve to the right.
Q Yau had a clear view the way the engine was turning·?
A It was right in my ·sight, just as soon as we came .around, I
don't know, 100 feet, I don't know exactly, I never measured it, but it
was mighty close to that.
Q It was something like 100 feet?
A Yes, sir.
Q And how close was the automobile· to the track when you
first saw it?
A I don't know exactly. ·
Q About how far? Was it twenty or thirty feet or fifteen or
twenty feet?
A I couldn't tell you, I don't know.

_,--
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Q I know you don't know exactly, but I want you to make an
estin1ate.
A I couldn't say because·! wouldn't know.
Q Of course you wouldn't know definitely just off*hand,
246*
but if somebody would ask you how far it was from here to
the wall, or were to ask me that question, I would say sixteen feet
offhand or something like that. Of course, you know we just make
estimates of these things. Now how. far would you say it was?
A I couldn't tell for I dpn't know, it wasn't but a very few feet, ·
you know.
Q It wasn't very far?
A No, sir, not very far from the track.
Q There is no doubt about that, and it was utterly ilnpossible
for the engineer to stop the train before getting to that crossing,
wasn't it?
A Yes, sir, he couldn't stop it.
Q The train ran across the crossing with the brakes on about
thirty-five car lengths, didn't it?
A Yes, sir, in the emergency.
Q And the head of the train stopped down there at those electric signals?
A Yes, sir.
Q According to our estimate of it and the measurements of it
that was 1800 feet from the crossing?
A Yes, sir.
Q· And your train and your engine and you had on, do you
kno~ how n1any cars?
A No, but I think forty-nine cars is what the conductor told n1e
when we left Roanoke.
Q And they, of course, would average about forty feet long?
A S01nething like that.
247*
*Q And then the two engines were 1SO feet, I suppose?
A Yes, sir.
Q Now, of course, to have stopped this train before he got to
the crossing was an absolute· and utter impossibility and anybody could
see that at a glance?
A He couldn't stop, no, sir, not from the time he saw the truck.
Q And the only thing the engineer could do in that event to
warn him was to holler out to stop by giving the danger signals ?
A If he had time, but you·see he was using his brakes. If you
don't try to stop the train they want to know right away why didn't
you try to stop.

,---
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Q It would be obvious that you could not stop the train in 100
feet, but I say you could have warned or you might have warned the
man, just as if you were to see a man coming into danger here in the
way of a moving thing, and you couldn't stop, you would say look out,
to the man, and he would jump back to safety. Now the engineer has
to exercise his judgment about giving the danger signal, doesn't he?
A He had to give the warning signal up at the board.
Q But that was a long ways off. He had to give the warning
signals, no doubt about that, but when.you see a person in danger, and
you know you cannot stop your train, then the proper thing is to give
the alarm signal, isn't it, and wouldn't you do that?
A I don't know.
248*
*Q If you were to see me lying across the track in front
of you, or just sitting on the track, for instance, and you were
not to see me until you saw I was say 100 or 200 feet away from you,
you would blow the whistle like the mischief, wouldn't you?
A Yes, sir, and I would put the brake on too.
Q You would know that you couldn't stop?
A I would put it on anyhow.
. Q The first thing you would do would be to whistle, wouldn't it?
A I don't know, I would use the emergency just like this man
used it.
Q That n1ight be so, you might have done it, but that would
have been the natural thing to ao, to warn a person when you knew
you couldn't stop your train?
A I would have put the brake on and if I had time enough I
would have blown the whistle.
Q And you would follow that rule and do that regardless of
whether you knew you were bound to kill the man if you didn't warn
him?
A I didn't know I was going to kill him, he had time to stop,
you couldn't tell whether he was coming across the railroad, or not. ·
Q You think if you warn a man when you see he is going into
danger, he is liable to stop?
A The only way we had to keep from killing him was to use the
emergency just like this engineer done.
249*
*Q There wasn't any possibility of stopping the train or
slowing it up much in 100 feet?
A No, sir, we didn't stop in 100 feet, but that is what we always
use, we use the emergency for stopping.
Q Now you say, however, that you saw the man as quick, you
think, as the front engineer?
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A I saw him. It curves to the right and we were right on hin1
when I saw him.
Q You, of course, didn't put on the brakes at all?
A I had no control of them.
Q The bell on your engine was not ringing?
A No, sir.
Q You had a whistle on your engine, didn't you?
A Yes, sir.
Q Why didn't you give the alarm signal; you, were right there?
A I was right there, but I didn't do it.
Q No, you did not, but I say when you saw this man was in
danger and this other man didn't do it, why didn't you do it, as a
matter of plain common sense humanity?
A We were right on him, it was all done in a second or two.
Q You have admitted here that it was folly to talk about stopping the train. Now why didn't you give the alarm, you can put on
that powerful shrill alarn1, can't you?
A You can blow the whistle.
Q And when you saw this thing why did you sit there
250* *and look at it, why didn't you do something, why didn't you
blow that whistle?
A I wouldn't have had more than time to reach for it anyhow
after I saw him.
Q But you didn't do anything at all?
A No, sir.
Q You just sat there and saw that man go into danger and get
killed and you sat there and did nothing?
A There was no time to do anything.
Q You say the other man had time to put on the air brakes and
to sand the rail 100 feet before the head of the engine reached this
man. Why didn't you give the alarm signal, if you didn't?
A I didn't do it.
Q You just tell the jury that you sat there and rari down this
man and quietly did nothing?
A The front man, he gives the alarm at the whistle board, and
when we came right around there he was right on him.
BYMR. KERR:

Q You say you saw him about the same time the front engineer
saw him?
A· We curve to the right, you know.
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Q You say the second he put the thing in emergency the automobile was on him and the accident· happened?
A Yes, sir.
Q And there wasn't any time to warri him or anything
else?
251 *
*A No, sir, no time to do anything.
Q. If, as the other witnesses have testified, the bell was
ringing-- ·
A I don't know about that.
Q If the other witnesses testify that is true, he had that warning, didn't he?
A He had the warning from the whistle board by thewhile and
then when we got on the crossing, when the automobile came on the
crossing, we were on there too.
Q You were there too, both of you together?
A Yes, sir, we were all there together, and there was no way to
g~ve any warning. I might have got my hand to that whistle, I don't
know, but I did not..
Q And if you had gotten it you were on him and it would not
have saved him?
A No, sir, we couldn't have done anything to have saved the
man at all.
BY MR. CURRY:

You have ridden over that road very often, haven't you?
Yes, sir.
Q You have run many engines over it?
A Yes, sir.
Q You are familiar with that crossing?
A Yes, sir.
Q You knew that it was a dangerous crossing, didn't you?
A It is on a curve.
252*
Q It is not only on a curve but there is an em*bankn1ent
there, isn't there?
A A fill.
Q Not a fill, but a cut?
A Yes, sir, a cut.
Q Y ott say that you did ring the bell and blow the whistle?
A No, I never did.
Q I know you didn't, but you said the signals were given way
back there at the whistling post?
Q
A
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Yes, sir.

Q That post is back about three or four hundred yards, isn't it,
or maybe more?
A Somethtng like that, yes, sir.
Q And when you get to the whistling post you cannot see the
crossing at all, can you?
A .No, sir.
Q The road curves around there ?
A It curves to the right.
Q And it is cut off by the hill, isn't it, I mean the view and by
the cut?
A I don't know, I never was over on that road where the truck
was.
Q I am not talking about the road, but on your right, when you
get up there to the whistling post you cannot see the crossing a all,
can you?
A Not from the whistling post.
Q That is what I said, it is cut off by the bank?
A By the curve.
Q And the bank cuts it off?
A Yes, sir.

253* *BY MR. KERR:
Q A man traveling in an autotnobile along that Payne's Run
road on top of that bluff, can he, or not, see a train when the train
people cannot see him?
A Yes, sir, he· can see us coming around there.
Q He can see the train?
A Yes, sir.
BY MR. CURRY:

Q How do you know that, you were never up on that road?
A I mean right above the bluff.
Q A man wouldn't be likely to be run over by a train up on
that bluff at all, would he? You can stand aside.
BYMR. KERR:
Q
A

But he can see the train, can't he?
Yes, sir.
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Witness stands aside.

I

254*

*J.

Ivl. MUSSELWHITE, Sworn for Defendant

Direct Examination
BY MR. KERR:
Q You are a photographer for the Norfolk & Western Railway
Company, are you not?
A Yes, sir.
Q And you reside in Roanoke?
A Yes, sir.
Q Will you take .these photographs and arrange them in their
regular order and give their numbers and distances, according to
your metnorandums?
A Yes, sir.
Q I hand you photograph No. 10,851. Please state where this
was taken and the distance ?
A The camera was setting in the road on top of the hill 586
feet south of the crossing, camera pointing south, vi~w of the track
in the distance.

BY MR. TAYLOR:
Q This was taken at the top of the first hill going south in the
Payne's Run road?
A Yes, sir, 586 feet south of the crossing.

BYMR. KERR:

Q Now take photograph No. 10,852 and explain that?
A Camera set in road 512 feet south of the crossing looking
south showing a view of the track.
Q Now take photograph No. 10,853 ?
A Camera set in the road 433 feet south of the crossing pointing south.
255*
*Q Now take photograph No. 10,854?
A Can1era set in the road 364 feet south of the crossing,
camera pointing south.
Q Now take photograph No. 10,855?
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A Cainera set in road 364 feet south of crossing, camera pointing north showing a view of the road towards the crossing.
BY MR. TAYLOR:

Q When were these photographs taken?
A

December 21, 1927.

Q In the winter time?
A

Yes, sir.

BYMR. KERR:
Q Now take photograph No. 10,856?
A The camera was set at the north edge of the roadway twenty
feet from the center of the crossing, camera looking south showing a
view away from the crossing back towards the hill.
Q Now take photograph No. 10,857?
A Camera set in center line of road seventy feet east of crossing, looking west over crossing.

BY MR. TAYLOR:

Q The road you mean there is the Black Rock Springs Road,
isn't it?
A
Q
A
Q
256*

I don't know the name of the road.
It is the road that goes straight on up ?
Straight from the crossing.
Not the Payne's Run road ?
A The other road cotnes off the hill.
*Q This shows the other road coming in, doesn't it?
A Yes, sir.

.

BY MR. I<ERR:

Q Now take photograph No. 10,858?
A The camera. was setting on the north edge of the road thirtyseven feet west of crossing looking east over the crossing.
Q Now take photograph No. 10,859?
A The camera was on the east rail of track 246 feet south of
crossing looking north over crossing?
Q Now take photograph No. 10,860.
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A Camera in center of track 157 feet south of crossing looking
north, view of crossing and station.
Q Now take 10,861?
A Camera in center line of road twenty-two feet east of crossing looking south, view of track and cut showing the bank.
Q Now take photograph .No. 10,862?
A Camera in road, 586 feet south of crossing looking south,
view of right of way from hill with train approaching in the distance.
Q Now take No. 10,863?
A Camera sets in road 586 feet south of crossing, looking south,
view of railway fron1 hill showing train approaching in the distance,
but nearer.
Q Now take 10,864?
A Camera still in the same position 586 feet from crossing,
view of right of way from hill showingtrain nearer to camera.
257*
*Q That was the same train in all of these pictures?
A Yes, sir.
BY MR. KERR: Now if your Honor please, I
desire to introduce all of these photographs in evidence,
which have been referred to by the witness.
BY THE COURT: Very well.
(Said photographs are here introduced in evidence.)
No cross exatnination.
Witness stands aside.
BY MR. TAYLOR: Mr. Kerr, we have a few charttcter witnesses that we would like to put on now if it is
agreeable to you.
BY MR. KERR: Go ahead.
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*CHARACTER WITNESSES INTRODUCED BY
PLAINTIFF
DAVID PATTERSON, Sworn

BY MR. TAYLOR:
Where do you live?
Harriston.
Q Do you know David Veney, a colored man?
A Yes, sir.
Q Have you known him for some time?
A I have known him for about eight or nine years, I think.
Q Do you know his reputation in the community there for truth
and veracity?
A It is very good as for as I know.
Q Did you ever hear it questioned ?
A No, sir.
Q Judged by that reputation, would you, or not, believe him on
oath?
A I would believe him, yes, sir.
Q
A

BY MR. KERR:
Q
A
Q
A
Q
A

Q
A

259*

Do you know Lil Jackson?
Yes, sir.
What is his reputation for truth and veracity?
It is good.
Do you know his wife's reputation, Angelina Jackson?
Yes, sir.
What is her reputation?
Good.
Q Would you, or not, believe both of them on oath?
*A Yes, sir.

BY MR. TAYLOR:
Q I forgot to ask you. about Clarence Casey. Is his reputation
for truth and veracity good?
A Yes, sir.
Q And worthy of belief on oath?
A Yes, sir.
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Q
A

Would you believe him on oath?
Yes, sir, I would believe hitn on oath.
Witness stands aside.
JOHN HOY, Sworn for Plaintiff

BY MR. TAYLOR:
Q
A
Q
A

You live near Harriston?
Yes, sir, about two and one-half miles of Harriston.
You are a farmer, aren't you?
Yes, sir.
Q Do you know David Veney and Clarence Casey, these colored
boys?
A No, sir.
Q Do you know their reputation in that community for truthfulness and veracity?
A Good, as far as I know.
Q Judged by that reputation, as you know it, would you, or
not, believe them on oath?·
260*
*A Yes, sir, I would.
BY MR. I<ERR:

Q You know this old colored man, Lil Jackson?
A Yes, sir.
Q Do you know his reputation for truth and veracity?
A It is good, as far as I know.
Q Do you know his wife, Angeline?
A No.
Q Knowing Lil Jackson's reputation as you do, would you believe him on oath?
A Yes, sir.
Witness stands aside.
HOWARD PATTERSON, Sworn for Plaintiff

B
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Direct E.xamination
BY MR. TAYLOR:

Q Mr. Patterson, you live near Harriston also?
A

Yes, sir, about a mile.

Q You know these darkies, David Veney and Clarence Casey?
A Yes, sir.
Q Do you know their reputation for truth and veracity in that
community?
A Very good.
Q Judged by that reputatio1o1, as you know it, would you, or not,
believe them on oath?
261 *
*A I would.
BY MR. KERR:
Do you know Lil Jackson and Angeline, his wife?
A I do.
Q What is their reputation for truth and veracity?
A Very good.
Q Judged by that reputation would you believe them on oath?
A Yes, sir, I would.
Q

Witness stands ·aside.
JOHN NICHOLAS, Sworn for Plaintiff
BY MR. TAYLOR:
Q Do you know these darkies, David Veney and Clarence
Casey, and I will also ask you about Lil Jackson ?
A Yes, sir.
Q What are their reputations in that community for truth and
veracity?
A Very good.
Q Judged by their reputations, as you know them, in that community, would you believe them, or not, on oath?
A Yes, sir.

~--

Q
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BY MR. I<ERR:

Q Do you know Angeline Jackson?
A

Yes, sir.

Q Is her reputation good?
262*

A Yes, sir.
*Q Judged by. that reputation, would you, or not, believe her on oath?
A Yes, sir.
BY MR. TAYLOR: This boy Stickley that works
for you there some, he .test-ified here, and do. you know his
reputation for truth and veracity there?
A
Q
A

Very good, as far as I know.
Is he worthy of belief on oath ?
Yes, sir.

BYM.KERR:
Q You say he was working for you at the time this thing
happened?
A Yes, sir.
Q You heard his testimony today about what he saw and heard.
Did you ever hear that before today?, ·
A No, sir, I never heard it before today.
Q He never told you that before today?
A No, sir.
Q What is the reputation of the other gentleman who testified
here and who works for you, Mr. Rankin?
A Good.
Q l-Ie is still with you?
A Yes, sir.
Q W auld you. believe him on oath?
A Yes, sir.
BY MR TAYLOR: None of us heard it before today. This is the first time I heard it.
BY THE COURT: You can stand aside.
Witness stands aside.
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*LEE PATTERSON, Sworn for Plaintiff

Direct Examination
BY MR. TAYLOR:
Q You are a son of David Patterson, are you not?
A Yes, sir.
Q You live at Harriston?
A Yes, sir.
Q Do you know David Veney and Clarence Casey?
A Yes, sir.
Q And Angeline Jackson?
A Yes, sir..
Q And Lil Jackson?
A Yes, sir.
Q I believe Lil Jackson works for you all?
A Yes, sir.
Q Do you know all of these darkies' reputations for truth and
veracity in that community?
A Yes, sir.
Q Is it good or bad?
A Very good.
Q Judged by that reputation of ap four of them, would you believe them on oath?
A Yes, sir.
Witness stands aside.
264*

*W. R. HUMPHREYS, Sworn for Plaintiff

Direct Examination
BY MR. TAYLOR:

Q Where do you live?
A About two miles east of Harriston.
Q Do you know David Veney and Clarence Casey?
A Yes, sir.
Q Do you knqw their reputation for truth and veracity in the
community there?
A It is very good, I think.
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Q Judged by that reputation, as you know it, would you, or
not, believe them on oath?
A Ye_s, sir.
BY MR. KERR:

Q Do you know Lil Jackson and Angeline, his wife?
A

Q
.A

Q

Yes, sir.
What is their reputation for truth and veracity?
Very good.
Judged by that reputation, would you, or not, believe them

on oath?
A Yes, sir.
Witness stands aside.

265*

*THURSTON BORDEN, Sworn for Plaintiff

Direct Examination
BY MR. TAYLOR:

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
at New
A

Q
A

Where do you live?
Near New Hope.
.
What is your occupation?
Farmer.
Mr. Borden, do you know Charlie Fuller, a colored boy?
vVhen I see him, that is all.
He was raised around there, wasn't he?
I cannot say where he was raised.
How long have you known him?
A couple of years.
Do you know his fan1iiy there at Round Hill?
No, sir.
Do you remember ever talking to me?
Yes, sir.
Do you know this boy's reputation in the community there
Hope, where he was raised?
Good, as far as I know.
Has he been around there off and on for years?
For a couple of years, but I didn't see him very often.
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Q Have you ever heard his reputation discussed for untruthfulness?
A I haven't.
Q Judged by that reputation that he has there, being in the community for two years, would you, or not, believe hi~ on oath?
A

266*

Yes, sir.
*BY MR. KERR:

Q You say you hardly know him when you see him?
Yes, sir, I know him when I see him.
You don't know much about him or his people?
No, sir.
Or anything about him?
A No, sir.
A
Q
A
Q

BY MR. TAYLOR:

Q Didn't he work for your cousin?
A
Q
A
Q
A
Q
A

Yes, sir.
For a number of years?
I cannot tell you how many years.
Your cousin is dead now?
Yes, sir.
You know that his family lives at Round Hill, don't you?
Yes, sir.
Witness stands aside.

267*

*W. L. SCROGGIN, Sworn for Plaintiff
Direct Examination

BY MR. TAYLOR:
Q
A

Q
A
Q
A

Where do you live?
At New Hope.
What is yo~r occupation?
In the general merchandise store?
Do you know this colored boy, Charlie Fuller?
Yes, sir.

/;

~

~-
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Ji

Q
A
Q
A

Have yotJ known him for some time?
Something like ten or fifteen years.
He was raised at Round Hill?
Yes, sir, apoQt a mile of New Hope.
Q Do yotl know his general reputation. in that cotn_tnunity for
truth and veracity?
.
A Yes, sir, very good.
Q Judging by that reputation, as you know it, would you or not,
believe him on oath?
A Yes, sir, I would.
Q These country stores in small places like New Hope, you
find out about all of them, d.on't you?
A Yes, sir, pretty near.
Witness stands aside.

268*

*WILLIAM KERR, Sworn for Plaintiff
Direct Examination

BY MR. TAYLOR:

Q You are a son ·of Richard Kerr, aren't you?
A

Yes, sir.

Q Y ott live at New Hope?
A

Yes, sir.

Q Do you know this boy, Charlie Fuller, a colored boy?
A
Q

Yes, sir.
Do you know his reputation for truth and veracity in the
communi~y there?
·
A It is good, as far as I know.
Q Judged by that reputation, as you know it there, would you,
or not, believe him on oath?
A Yes, sir.
Witness stands aside.
Court adjourns until Saturday morning, March 3,
1928, ten o'clock a. m.
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*SATURDAY, MARCH 3, 1928
MORNING SESSION
At ten o'clock a.m., the jury, together with the Sheriff
and Counsel for both sides, proceeded to the crossing at
Harriston where the accident happened, to view the premises, and at 11 :30 o'clock returned into the court room and
the following evidence was given:
BY MR. CURRY: Mr. Kerr, I forgot to introduce
the mortality tables, and I would like to do so later on.
BY MR. KERR : Very well.
ED. HUFFMAN, Sworn for Defendant
Direct Examination

BY MR. KERR:
Mr. Huffman, where do you live?
Roanoke.
Q What is your occupation?
A Fireman.
· Q For the Norfolk & Western Railway Company?
A Yes, sir.
Q Were you on No. 88 on the day this accident happened at the
Harriston crossing?
A Yes, sir.
Q What were you doing on that train or what was your position?
A I was firing.
Q Which engine ~ere you firing?
A The second engine.
270*
Q There is a long downgrade towards Harriston, *I believe?
A Yes, sir.
Q When you top that grade coming towards Harriston was the
steam cut off?
A Yes, sir, they drift through there.
Q How far do you usually drift through thete?
Q
A

~-
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A About a mile.
Q Please state what signals were gtven as you approached
Harriston?
A The· crossing signal, two longs and two short blasts of the
whistle.
Q Where were they first given?
A Two were given around about Payne's Run bridge, and the
other two around about the whistle post.
Q The whistle post for the Harriston crossing?
A Yes, sir.
·
Q When you are on the second engine, could you hear the bell,
or not?
A No, sir, I could not.
Q You say the whistles were blown, the regulation whistle, and
there is a road that is closed now, but they still have a whistle post
there, I believe?
A Yes, sir.
Q And the signal was given for that crossing?
A Yes, sir.
Q And also for the other crossing?
A Yes, sir.
271 *
*Q Was there anything the matter with the whistle?
A No, sir.
Q Was it clear and distinct?
A Yes, sir.
Q What was the first intimation you had of an accident?
A I felt the brake applied and I smelt the odor of gas and
thereafter the engineer Huddleston can1e to me and stated-BY THE COURT:
said to you.

Don't state what anybody else

BY MR. KERR:

Q Was the brake applied in the emergency?
A

I couldn't tell.

Q But the brake was applied?
A Yes, sir.
Q You were on the left-hand side?
A Yes, sir.
Q On the fireman's side?
A Yes, sir.

"\
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Q How soon was it from the application of the brakes as you
felt them before you smelt the gasoline?
A It was immediately.
Q Practically one and the same thing?
A There wasn't but very little difference.
Q The train was then stopped where?
A About thirty-five cars north of the crossing.
Q How many cars then would have been south of the crossing?
A I think we had about fifty cars in all from the
·
272* *conductor's statement.
Q About how tnany cars had passed over the crossing?
A About thirty-five.
Q And the balance of the cars were south of the crossing?
A About thirty-five or thirty-eight cars were above the crossing.
Q And about fifteen were south of the crossing?
A Yes, sir.
Q It was a rainy day, I believe?
A Yes, sir:
Q And the track was wet?
A Yes, sir.
Q Was that a good stop under the circumstances?
A I would think so.
Q As that accident happened, was everything done that could
have been done by the engineer in front to have avoided it, as far as
you know?
Objection. Sustained.

Q
A

Q
A
Q
A

Your engine had no control over the train?
Nothing other than the brakes.
They were applied also frmn the front engine?
Yes, sir.
The front engineer is in charge of the train?
Yes, sir.

Cross Examination

BY MR. CURRY:
273*

Q They were not put on, were they?
*A When the brakes were applied on the lead engine it
applies it to all the cars in the train.

r--··
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Q But you had independent brakes?
A Yes, sir.
Q And that wasn't put on?
A No, sir.
Q When the front engine puts on the air brakes, that extends
to the whole train including the engine in the rear. Is that right?
A Including all the brakes on the train.
Q But it does not apply, of course, to the independent brake on
your own engine?
A That is an independent feature of its own.
Q I understand that is an independent feature of its own, and
you could also put on ·an independent brake, but that was not put on
on your engine?
A I don't know whether it was put on our engine, or not, other
than the automatic brake on the lead engine.
·
Q The engineer said it was not, but you were not paying any
attention to that?
A No, sir.
Q You, as fireman, were not expected to keep a lookout or ring
the bell?
A No, sir.
Q Or blow the whistle?
A No, sir.
Q You were just merely there as a fireman?
A Yes, sir.
_
Q That was expected generally to be done by the front engineer
and fireman?
274*
*A Yes, sir.
Q And you were on the left-hand side there?
A Yes, sir.
Q Did you see the accident?
A No, sir.
Q Did you know when it occurred at the crossing?
A I didn't know what had occurred until it was all over.
Q Did you hear it?
A No, sir.
Q You didn't hear any alarm signals, they say none were given?
A No, sir.
Q It was not, of course, your duty to ring the bell or blow the
whistle at the signal post?
A No, sir.
Q And it wasn't your duty to keep a lookout?
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No, sir.
That did not concern you?
No, sir.
Q On that day where did they blow the signal at Sampson
Station, the station before you get there?
A They have a crossing just north of Sampson there, and they
have one just leaving Crimora.
Q Where did you blow it that day?
A As far as I could tell, about the whistle board.
Q Where did they blow it at Crimora station?
275*
*A They have a whistle board back there a mile from
Crimora and two crossings between there and Crimora.
Q Did they blow it there?
A The signal was sounded at all of them as far as I can state.
Q You presume it was ?
A Yes, sir, I don't think there was a crossing whistle not
blown that day?
Q Y ott were not required to keep a lookout for the crossings
at all?
A No, sir.
Q But you presume they were blown?
A Yes, sir, I presume they were blown.
Q And you were not expected to keep a lookout for them but
you presume the signals were blown the same way down at Harriston?
A No, sir, I had something to call n1y attention to it there because there came up an argument there before anything was done as
to whether the whistle was sounded, etc.
Q The servants of the Company were arguing among themselves as to whether it was blown?
A No, sir, everybody was satisfied the whistle was blown.
Q There couldn't be an argument about something that was
agred to. I say you cannot argue about something that is thoroughly
agreed to?
A I don't know that there was any argument came up on the remark was made that the whistle was sounded.
276*
*Q I took you at your own statement, you say there
came up an argument that day?
A I don't know that there was an argument.
Q As a matter of fact, you presume that the whistle was blown
there just as you do at all those other stations.
A I was satisfied it was blown.
Q Y ott are satisfied it was blown everywhere that day?
A
Q
A
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·A Yes, sir.
Q The same suppositions?
A .No, I had this to call my particular attention to it.
Q You know, of course-! don't know whether you have ever
fired a front engine there or not, over that run ?
A Yes, sir.
Q You are familiar with the crossing?
A Yes, sir.
Q · You know it is a dangerous crossing?
A Yes, sir.
Q You know, however, that a person can be seen approaching
that crossing or an automobile for some feet before getting to it, or at
a distance of 100 feet or more, certainly, from the engine?
A I don't know what the distance is.
Q It is a considerable distance, isn't it?
A There is not much.
Q An engine though is very tnuch higher than a person walking
on the track, the cab of the engine I mean, isn't it?
277*
*A Yes, sir, it is some about the height of a man.
Q It is about eight feet, isn't it, where your face would
be at the window?
A I don't know just what height the cab is.
Q Where did you take on water that day?
A Stuart's Draft.
Witness stands aside.
W. D. THOMAS, Sworn for Defendant
Direct Examination

BY MR. KERR:
Q
A
Q
A

Mr. Thomas, what is your occupation?
Conductor, for theN or folk & Western Railway Co.
Where do you live?
Salem, Virginia.
Q And you are a conductor for the Nor folk & \V estern?
A Yes, sir.
Q Were you on this train No. 88 as conductor the day Mr.
Mace was killed at Harriston?
A Yes, sir.
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Q How many cars did you have on that day?
A
Q
A
Q

278.*

Fifty cars.
What was the tonnage of that train that day?
1957 tons.
Where were you when the accident occurred?
On the caboose.
*BY MR. CURRY:

Q That was the load on the train ?
A

The tonnage was 1957 tons.

BY MR. KERR:

Q Was that the weight of the train?
A Yes, sir.
Q And its freight?
A The contents and cars, the total.
Q That did not include the two engines?
A No, sir.
Q You say you were on the rear, in the caboose?
A Yes, sir.
Q With that length of train, you couldn't hear the whistle?
A No, sir.
A I didn't hear it.
Q Could you hear it back there where you were?
A I could have heard it probably if it had been distinct and I
had been listening for it, but it is not always you can hear and tell
what the blowing is for, you can hear the whistle, but on the rear of
the train and with the creek around there, it is very hard to hear.
Q You were not listening for it?
A No, sir.
Q How soon was that train stopped?
A He stopped it thirty-seven cars north of the crossing.
Q And the rest of the train was south of the *crossing?
279*
A Yes, sir.
Q It was a wet, rainy day, I believe?
A Yes, sir.
Q Was that a good stop?
A Yes, sir, an excellent stop.
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Cross Examination
BY MR. CURRY:

Q Captain, you, of course, are in command of the whole train
and crew?
A I am the conductor in charge of the train.
Q You are responsible of course for its movements and for the
acts of the people under you, you are in command of the whole crew,
the engineers and firemen and brakemen and all?
A Yes, sir.
Q · In other words you are the master mind of the train?
A Yes, sir.
Q About what was the length of the train?
A The cars will average about forty feet.
Q That would be about the average, I suppose?
A Yes, sir.
Q And the engines, do you know how long the engines are?
A About seventy-one feet.
Q Each one of then1 is about seventy-one feet?
280*
*A Yes, sir.
Q Does that include the tender too?
A That includes from the pilot to the rear end of the tender,
about seventy-one feet.
Q I thought it was longer than that, the engine and tender, but
of course, it depends on the engine. Now there were two engines on
this train that day?
A Yes, sir.
Q You then were back of the train from the front engine some·
thing over 2,000 feet?
Q You were back about 600 yards or something like that and
your train was nearly a quarter of a mile long, or a little more?
A It was at least a quarter of a mile long.
Q What was the first notice you had of the accident?
A My front brakeman notified me, he was up on top of the
train, and he told me we had hit an automobile.
Q Who was the front brakeman?
A Mr. C. A. Robertson.
Q Where was he stationed?
A He was on the engine at the time of the accident I suppose.
Q Did he notify you from the top of the engine?
A No, sir, he came back, he walked over the top of the train
and met me coming towards the head end.
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Q Is the front brakeman expected to be on the front engine?
*A The front brakeman is supposed to come back to see
what is wrong if anything happens to the train.
Q Where is his station ?
A On the head end of the train, he usually rides the engine, that
is the place for him to ride.
Q That would be the usual place for him to ride?
A Yes, sir.
Q How close was he when he called you?
A He was up about the tenth car from the caboose on top of
the train.
Q And he signalled to you, I presume, or were you then on the
lookout?
A He was back half way over the train, and he was just south
of the crossing when he hollered to me standing up on the top of the
train.
Q .And you were at the caboose?
A No, sir, I was coming forward to see what had happened.
Q You say on that day you did not hear any signals at all?
A No, sir, I never heard the whtstle at all.
Q It is one of_ your duties to see that the signals are given,
isn't it?
A No, sir, that is up to the engineer.
Q I understand, but he is responsible to you ?
A Yes, sir~
Q And you are responsible to the company?
A Yes, sir.
282*
*Q You see that the signals are given as prescribed by
the rules. That is so, isn't it?
A Yes, sir.

281 *

BY MR. KERR:
Q ·But, as I understand it, Mr. Thomas, you cannot hear his
signals always and especially around a place like this with the river
running and you don't pretend to keep up with those signals, do you?
A No, sir, it is most impossible to hear them distinctly from the
sound of the train and at that point we had the river on one side and
it was raining and -the speed we were making, it is most impossible to
hear the whistle distinctly.
Q What was the first intimation you had of trouble?
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A
Q
A
Q
A

When the brake went on in the emergency.
Of course, you didn't know what was ahead?
No, sir, I didn't know what the trouble was.
But it went in emergency?
Yes, sir.
Witness stands aside.

283*

*W. P. HOWELL, Sworn for Defendant

Direct Examination
BY l\1R. KERR:

Q Where do you live?
A Roanoke.
·
Q What is your occupation?
A Brakeman on the Shenandoah Division of ~he Norfolk &
Western.
Q Were you on train No. 88 the day of this accident to Mr.
Mace?
A Yes, sir.
Q Were you the front or rear brakeman?
A The rear brakeman.
Q Where were you as you approached the Harriston crossing?
A I was on the rear of the train.
Q In the caboose?
A Yes, sir, in the cupolo, on the east side.
Q Could you, or not, from the position you were in, and the
length of the train which has been testified to be fifty cars, hear the
signals from where you were at this point?
A Smnetimes you can hear the signals and sometimes you cannot, it depends on circumstances.
Q It was raining that day, I believe?
A Yes, sir, it was drizzling rain.
Q Did you hear the signals that day?
A No, sir, I did not.
284*
*Q Y ott did not hear anything?
A No, sir.
Q What was the first information you had of trouble?
A When the brake went in emergency.
Q What did you do then?
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When the train stopped I went back to flagging.
That is to protect your train from something coming behind ?
From incoming trains.
And you didn't know what had happened?
No, sir.
Cross Examination

BY MR. CURRY:
Q You were not sitting down on the seat in the caboose?
A There is a seat in the cupolo.
Q Does that extend above the level of the train?
A That puts you up a little above the top of the box cars.
Q There is a seat up there and you can see out something like
this, look out just above the level of the train?
A Yes, sir, but it depends on the height of the cars, some are
higher than others, some are higher than the cupalo and some are not.
Q Is there a window that you can look through?
A Yes, sir.
285*
*Q This was warm weather?
A There was a drizzling rain, but it was not hot or cold.
Q Was the window ~pen?
A No, sir, it was closed.
Q The conductor I suppose was sitting down below you?
A No, sir, he was in the cupalo too, I think, as well as I remember.
Q That gives you an excellent view from up there?
A Yes, sir.
Q And you did not hear any signals at all given?
A No, sir, I didn't hear any signals.
Q You generally hear the signals when they are clear and sharp
when you are in the cupalo?
A It depends on conditions, sometimes you can hear the signals
and sometimes you cannot. The speed of the train and the noise of
the train deadens the sound of the whistle sometimes back at that distance behind the engine.
Q What is the station just south of Harriston? Is it Sampson?
A Yes, sir.
Q How far is Sampson from Harriston?
A Something like four or five miles.
Q When a train runs down grade it does not make anything
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like the noise, I mean when it drifts it don't make anything like the
noise that it does when the steam power is on, does it?
286*
*A Yes, sir, that doesn't have anything to do with the
noise of the train.
Q I suppose you generally ride on trains, but you have stood off and seen them running and haven't you heard the engine as it tugs
and runs and roars, and isn't that the thing you hear off at a distance,
and you catch more distinctly the throb of it?
A Behind a fifty-car train on the cab, you don't hear the engine,
it don't make as much noise back there as the speed of the train or
the rattle of the train.
Q I have not often ridden on freight trains, but when I did I
felt scared, but that is not very often, I. have often ridden on passenger trains and Pullmans back many car lengths. Now don't you know
that when you are way back in the train you can hear the throb, throb,
of the engine when it is pulling?
A You must remember this is not a Pullman train.
Q I understand that, y9u were not shut up like we are in a
Pullman train, but you were in the cupalo looking over the train and
it was a warm day with the windows open?
A No, sir, the windows were shut.
Q What makes you think they were..., shut?
A I don't think they were shut, I knt>w they were.
Q And do you tell this jury that a....train makes as much fuss
when it is drifting down hill as it does when it is pulling up a hill?
A The faster the speed of a freight train the more racket it
makes.
287*
*Q . I was not asking you about that, but I was asking
you did you tell this jury that when a train is drifting downhill, downgrade, that it makes as much noise as a train that is pulling
up that grade?
A It makes more noise.
Q How do you arrive at that, it is something new to me?
A If I got the question right, you were asking me about the
noise of the train, and not the. engine.
Q I am asking you about the nois~ of the· whole train, the engine
and the whole train, the engine is a part of the train. Now do you
pretend to tell this jury that a train makes as much noise or more
noise when it is running downgrade than it does when it is pulling
upgrade?
A Yes, sir.
Q That is your idea of it?
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A

Q
A

Q
A
Q
A
Q
A
Q
hear the
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Yes, sir.
Any way this train was running:downgrade that day?
Yes, sir.
And it had been running downgrade about a mile.
Something like a mile, yes, sir.
And it was running without any steam on it?
Yes, sir.
It was just drifting down there?
Yes, sir.
From back there, I suppose, like your conductor, you always
sharp whistle?
A No, sir, I don't always hear them.
*Q You generally do, don't you?
A Sometimes we can hear them and sometimes we

cannot.

Q Sometimes you can hear them and sometimes you cannot
hear them?
A Yes, sir.
Q. On this day, was it a drizzling rain, or not?
A Drizzling rain.
Q And you can generally hear further when the air is damp
than when it is clear. Isn't that true?
A In some cases you might and in some cases you might not.
Q You might not in a storm, but there was no storm.
A I don't remember any storm.
~
Q There wasn't any great roar of wind or any thunder.
~A I didn't hear any thunder.
Q You were running comparatively close to a little river that
\long there?
A Yes, sir.
Q When you are in the train you cannot hear the river running
at all, can you?
A I never paid particular notice whether I could hear it or not.
I don't recollect of any time that I have tried to see if I could heat
the river.
...
Q As a matter of fact when riding along in a freight train, a
~long freight train, you couldn't hear the water of a little stream like
·
that running, could you?
A No, sir.
289*
*Q And you did not certainly hear any whistles that day?
A No, sir, I didn't hear any at that point.
Q You are a flagman, are you not?

226

John J. Mace 1 Adm~r, vs. Norfolk & Western Railway Co.

A

Yes, sir.

Q And sometimes it becomes necessary for you to flag,
doesn't
A
Q
A

it?
Yes, sir.
To tlag trains that might approach you from the rear?
Yes, sir.
Q Now are you not notified to flag by flag signals from the
engine in front?
A You don't 'wait for any signal when you go back to flag from
the train. A flagn1an knows that it is his duty to flag when a train
stops at a point where he is not protected by the rules, the flagman
don't wait to be blowed back, he goes back to flag when the train
stops.
Q That would be ordinarily so, according to the rules, to be on
the lookout for the rear of your train, but suppose they wanted to signal you and is not the rear braken1an signalled from the front by an
engine blast?
A It is customary, if the engineer stops and knows he is going
to be detained long enough to flag, he blows the flag back sometimes,
yes, sir.
Q Isn't that even so when the train is running?
A No, sir.
. · Q But sometimes it is?
290*
A _No, sir, I don't recall that I ever remember *an engineer blowing a flagman back before his train came to a stop.
Q . I do ~not pretend to know about these things myself and~·
t is
not tny mission to testify, but I have ridden on very long tr ·
through·most of the United States, but, don't you know, and yov
had much more experience than I have, no doubt, that you cal
that whistle wlast anywhere on that train if you are listening?
A No, sir, not at all times.
Q Don't you know that if there were any sharp blasts· of that
whistle there that day that you could have heard them back there distinctly where you.were on the top of that train looking over it?
A No, sir, there is sometimes when you are on the cab and you
can see the engine and you can see the steam escape from the whistle
when it blows the whistle and you cannot hear the· sound of it.
Q That was on somebody else's train than yours?
A Sometimes those conditions exist, but I could not see the
engine at this point.
Q The shrill blast of the engine, you can hear it sometimes for
miles, can't you?
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A Yes, sir.
Q 0 na damp day?
A Sometimes if the air is coming in the right direction, you can
hear it further than at other times, and if the air is in another direction you cannot.
*Q On this day wasn't the wind coming right up from
291*
the north?
A I don't know anything about which way the air was coming
that day at all.
Q So that it would carry the sound to you ?
A I don't recall which way the wind was blowing, or whether
there was any wind blowing, or not.
Q You got out immediately after the accident?
A Yes, sir.
Q Di~ you observe what direction the wind was blowing?
A No, sir, I don't remember anything about any wind. It was
drizzling rain, as well as I remember, and there was no air to speak of
or not wind.
Q Then it was a very cold day and you tell this jury that you
were back so far in that train looking over the top of it and you could
not hear the signal of the whistles when they were given?
A .No, sir, I didn't hear them. There is no trouble for me to
hear the whistle when he calls me in if the train is standing still, and
there was no racket back there.
Witness stands aside.
Court adjourns until 2 :30 p. m., Saturday, March 3,
1928.
292*

*SATURDAY, MARCH 3, 1928
AFTERNOON SESSION
BY MR. CURRY: I called for the rule book on yesterday.
BY MR. KERR: I haven't one here.
BY MR. CURRY: I have a Southern Railway R1tle
Book.
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BY THE COURT: If th~re is a printed rule, it is
proper to introduce it, if it can be identified as the rule of
this company.
BY MR. KERR: I have shown this rule ·book that
Mr. Curry refers to, to one of the trainmen and it is not
the same as the rule we have on the Norfolk & Western, so
I would not agree to use that, but I will try to get a rule
book later on.
W. S. McGOVNEY, Sworn for Defendant
Direct E:ramination

BY MR. CHURCHMAN:

Q Please state your age, occupation, .and residence?
A W. S. McGovney; age forty-one; civil engineer for the Norfolk & Western Railway Company; residence, Roanoke, Va.
Q I hand you herewith a blueprint purporting to be of the
locality around Harriston, showing the railroad tracks, etc. Did you
make that map?
A Yes, sir.
Q Is that a true representation of the physical facts there in and
around the railroad right of way at flarriston?
A Yes, sir.
293*

*BY MR. CHURCHMAN: I offer that map in evidence.
(Said map is here introduced in evidence, and for purposes of identification is marked Exhibit McGovney 1.)

Q What distance south of Harriston crossing does thaf/ map
· embrace?
A About 1400 feet.
Q Does that show the whistle post for the Harriston crossing?
A Yes, sir.
Q Can you tell me what distance that whistle post is south of
the crossing?
·
A 1220 feet. Right here is the whistle post where my thumb is.
Q What is the mark on the map which shows it?

r
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A A circle with a quarter of an inch white line and it is marked
5644 plus 92, whistle board.
Q Can you give the height of the embankment to the east of the
railroad there at its highest point?
A Thirty feet, and that is approximately 600 feet south of the
crossing.
BY MR. CURRY:

Q That is the crest of the hill?
A

Yes, sir.

BY MR. CHURCHMAN:

Q What is the distance to the culvert north of the crossing?
A

170 feet to the center of the crossing.

Q. What is the distance from the center of the *crossing

294*

to the station ?
A Nine hundred feet.
Q Does that plat embrace the unused road there south of Harriston crossing?
A It does not.
Q How far south of Harriston crossing does that may extend?
A 1400 feet.
Q What is the scale of the map?
A One· inch equals fifty feet.

Cross Examination
BY MR. CURRY:

Q
A
Q
A
Q
A
Q
A
Q
A
Q

Now this is north?
Yes, sir.
And this is south ?
Yes, sir.
This is the Harriston crossing here?
Yes.
And the station is here?
The station is right there (indicating).
What is this at this point north of the station on the map ?
This heavy line here is the right of way line.
That is your right of way line?
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Yes, sir.
Of the railroad company?
Yes, sir.
I thought probably that was a building of some kind, I didn't
know. Now you say the station is 900 feet from the crossing?
295*
*A Yes, sir.
Q That would be 300 yards?
A Yes, sir.
Q And the whistling post is here, is it?
A At that point right there.
Q The Patterson crossing, you don't know where that is, that
is beyond quite a distance?
A I didn't measure that.
Q And Payne's Run is up some distance?
A Yes, sir, and that is not shown on this map.
Q The scale of this map, I believe, is fifty feet to the inch?
A Yes, sir.
Q What is this n1ark here?
A That line is the beginning of this curve.
Q ,That is the beginning of the curve?
A Yes, sir.
·
Q How far is it from that curve to the crossing?
A Approximately 400 feet.
Q Or 133 yards?
Q Then the road is straight until this point is reached ?
A No, sir, it is on a curve. The curve begins at that point and
ends just south of the crossing.
Q Where are the signal lights where the train stopepd ?
Q Where are the signal lights where the train stopepd?
A The block signal, you mean?
296*
*Q Yes, sir.
A That little square block is the signal.
Q How far is that from the crossing?
_.A 1716 feet.
Q Now this is Payne's Run right here?
A Yes, sir.
Q This is the Black Rock Springs road?
A Yes, sir.
Q Whose house is that?
A That is the Weast house.

'
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BY MR. CHURCHMAN:

Q
A

What degree curve is that around there?
·
Seven degrees.

BY THE COURT:

Q The curve immdeiately south of the crossing, you are referring to?
A Yes, sir.
BY MR. CHURCHMAN:

Q What grade is that?
A From the whistle post up to a point 300 feet south of the
crossing it is about a .5 per cent ascending grade.
Q Do you know the grade of the Payne's Run road as it cotnes
down that hill just before it reaches the crossing?
A I have some elevations along there for fifty feet. On the
steepest part it is about an eight percent grade.
Witness stands aside.

*J.

297*

I. SULLIVAN, Recalled

BY MR. KERR·:

Q You testified on yesterday in this case?
A Yes, sir.
Q Please state whether or not you ever saw this boy, Theodore
1\IIace, driving this truck?
A I have, yes, sir.
Q You have seen him driving it around about Harriston?
A And past my house.
·
Q Driving my himself?
A Yes, sir.
BY MR. CURRY:

Q That is a Ford truck, isn't it?
A I just don't know anything abouf the truck, but I suppose it
is, as far as I know.
· · ·
·
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Q I say it is a Ford truck and the steering wheel is on the lefthand side?
A Yes, sir.
Q And the person who will be driving the car, .when they cross
the Harriston crossing towards the mill, they would be next to the
railroad, would they not ?
A Yes, sir, that would throw the steering wheel next to the
railroad.
Q And the man steering it would be next to the coming train?
A Yes, sir.
Q And a person to his right would be away from it if they were
on the same seat, wouldn't they?
298*
*A Sure.
Q That truck belonged to Ben Mace, the father of this
boy, didn't it?
A I couldn't tell you about that.
Witn~ss

stands aside.

JOHN H. NICHOLAS, Sworn for Defendant

Direct Examination
BY MR. KERR:

Q Mr. Nicholas, on yesterday J. M. Stickley testified here that
at the time of this accident he was working at your mill, and that he
was up on the third floor and had been working up there with the
self-rising flour mixer and sacking flour with Mr. Rankin.
BY MR. CURRY: He did not say with Mr. Rankin.
BY MR. KERR:
Rankin to come back.

He said he was waiting for Mr.

BY MR. CURRY: I think you are mistaken about
that.
BYMR. KERR:

Q That he was up there working the self-rising flour mixer and
in explaining why he had time to go to the window to look out that it
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took about fifteen minutes to take care of a batch of flour in that
mixer. Please state whether or not he had anything to do with that
mixer and with operating that mixer ?
299*
*A No, sir, Mr. Stickley had nothing to do with the
mixer or with the mixing of the self-rising flour.
Q Had he any business there with it at all?
A Not as I know of, but he had no business mixing self-rising
flour. l\1y instructions were to the head miller, Mr. Rain, at the time,
to attend to the mixing and when we make self-rising flour, you have
to be very particular in putting your ingredients in.
Q And he is not allowed to fool with it?
A .No one but the head miller.
Q You have not that head miller now?
A No, sir.
Q And you were not at that mill that day?
A No, sir, I wasn't at the ~ill.
Cross E:ramination

BY MR. TAYLOR:
Q He was working for you, was he not?
A He was working at the mill.
Q You were not at Harriston?
A No, sir.
Q And you don't know whether he was up there fooling with
the mixer, or not ?
A He had no business to do so.
Q He may have no business to do so, but you don't know
whether he was up there where he said he was?
A No, sir, but he had no business there.
Q You don't know but what the head miller may have
300* sent him up there or that he may have been doing *this for the
head miller, you were not in Harriston?
A No, but I don't think the head miller would have ever sent
him up there.
BY MR. TAYLOR: We object to that.
BY THE COURT: No, that is not proper.
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BYMR. TAYLOR:

Q You understand that the railroad company has brought you
back here in effort to impeach Mr. Stickley, that is, that he was not
telling the truth when he said that. You know that he was working
for you on this day and that he was employed by you there at the mill?
A Yes, sir.
Q And you were away from Harriston?
A Yes, sir.
Q And you don't attempt to say that he was lying or not telling
·
the truth when he said he was up at the self-rising mixer?
BY THE COURT: That is not a proper question.
BY MR. TAYLOR:

Q Yoti don't attempt to say of your own knowledge that he did
not do what he said he did?
BY MR. CURRY : I don't think this matter of impeachment of what a man is doing is proper, the question is
whether he was at that window, or not.
·BY THE COURT: I think that evidence is proper.
BY MR. TAYLOR:

Q You don't attempt to say of your own knowledge that
301 * he was not up there as he says he was, of your own *knowledge?
A That he wasn't up there?
Q Yes, sir.
A If he was at the self-rising mixer he had no business there.
Q Do you attempt to say that he was not there?
A I don't know.
Q I believe you testified on yesterday that you would believe
this man Stickley on oath?
BY MR. KERR : No, you didn't ask him about that.
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BY MR. TAYLOR:

Q Did I ask you the question on yesterday with reference to this
boy, whether he was worthy of belief on oath?
A I don't know.
Q Well, I will ask you now.
A Yes, I would believe him on oath.
Witness stands aside.
END OF TESTIMONY FOR DEFENDANT
302*

*REBUTTAL TESTIMONY OFFERED BY
PLAINTIFF
OSCAR VIA, Recalled

BY MR. CURRY:
Q You were called and examined I believe in this case before?
A Yes, sir.
Q And you stated that you were at Dave Veney's shop at the
time of this occurrence?
A Yes, sir.
Q Was Dave Claytor there at the time of this accident?
A I never saw him. I saw him that tnorning, I saw him as I
went in the shop door.
Q You saw him when you went in the shop?
A Yes, sir.
Q There is a shop door to the west looking towards the river,
and a shop door looking towards the railroad?
A It was the west door that I met him at.
Q \Vhen you went into the shop he was going away from the
shop?
A Yes, sir, he was headed out that way.
Q How long were you in the shop before this accident occurred?
A Something like two minutes.
Q And Dave Claytor had gone away from that shop and wasn't
in the shop at the time of this thing?
A I cannot say; he had gone away.
Q Was he in the shop?
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*A I don't think I turned back until this accident happened from the time I went in the shop.
Q But when you went to the shop he was going away from the
shop?
A I think I passed him at the door.
Q When he was going towards the west?
A Yes, sir.
Q Did you know anything about the brakes on that truck
yourself?
A No, sir, I didn't.
Q It belonged to Ben Mace?
A Yes, sir.
Q And the steering wheel of it was on the left-hand side,
wasn't it?
A Yes, sir.
Q It was a Ford truck?
A Yes, sir.
Q Crossing that track, coming around from the Payne's Run
and crossing the railroad going towards the mill or river a person at
the wheel would be on the south side?
A Yes, sir.
Q Towards the train coming from· the south?
A Yes, sir.
Cross Examination
BYMR.KERR:

Q You say as you went into the shop you met this man
Claytor?
A Yes, sir.
*Q Did he speak to you?
A Yes, sir, and I spoke to him.
Q And you went straight on in and handed this man the horse
shoes and about that time the thing happened?
A Yes, sir.
Q About the ownership of this truck, did it belong to Ben Mace,
or his brother-in-law that moved to Pennsylvania?
A He had it in his possession a good while.
Q As a matter of fact, don't you know it belonged to a brotherin-law by the name of Via who had moved to Pennsylvania?
A I think he bought it from his brother-in-law.
304*
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Q You are not certain about that, you don't kn~w whether he
bought it from Via, or not, do you?
A Mr. Via had.a sale and !.always understood that he bought
the truck.
Q They did have a sale of Via's property and this truck was
put up and he wasn't offered but a hundred dollars and it was taken
down and not sold?
A I don't know anything about that.
BY MR. CURRY:
\

Q You understood that he bought .it at that sale; were you at
the sale?
A Yes, sir.
Q And you understood that he bought it?
A Yes, sir.
Q How long before this acCident was that sale, about?
305*
*A It must have been along about three months.
Q And during that three months Mr. Ben Mace had been
in possession of it?
A Yes, sir.
Q And he was in possession of it from the day of the sale up· to
the time he was killed?
A Yes, sir.
Witness stands aside.
HARRY HUMPHREYS, Recalled
BY MR. CURRY:

Q This is Harry Humphreys?
A Yes, sir.
Q You testified yesterday, I believe, that you were in the blacksmith shop at the time of this occurrence?
A Yes, sir.
Q You stated there were three of you in .the shop, David Veney,
yourself, and Mr. Via?
A Yes, sir.
Q Was there anybody else in the shop at the time of the accident?
A Not as I seen.
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Q Had )rou seen Dave Claytor about there?
A Yes, sir.
*Q Had he left the shop before the accident?
A He went out of the door.
Q What door did he go out of?
A The west door.
Q He went out of the west door?
A Yes, sir.
Q How long had he gone out of the shop before this accident
happened, would you say?
A A couple of minutes, I guess.
Q Did you observe whether he went out of the door or left the
shop at the time Mr. Via came in?
A He went out of the door when Mr. Via came in.
Q And he was not there at the time of this accident?
A Not as I seen.
Q It is a comparatively small shop, I believe? That is all.
306*

Witness stands aside.
*M. F. MARSI-IALL, Recalled

307*

BY MR. CURRY:

Q You stated yesterday that Ben Mace was working for you?
.A
Q
A

Yes, sir.
And his boy?
Yes, sir.
Q And I believe you said you paid his father· for him?
A Yes, sir.
Q You stated you paid him, I believe, $2 a day?
A That is what I gave the boy.
Q And he was working for you at this titne and was the boy
working for him and under him?
A Yes, sir.
Q I understand at that time Mr. Ben Mace was working for
you and helping to put up a barn?
BY THE COURT: He testified to all of that on yesterday.

--------
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BY MR. CURRY: I am leading up to a matter that I
am going to ask him about.

Q Did the boy work under him or under you?
A He worked under his father.
Q And under his father's direction?
A Yes, sir..
Q There has been some testimony introduced here with reference to the condition of the brakes at the time of this accident. Do you
know what condition the brakes on the truck were at the time?
A Vve hauled lumber from over at Mr. Patterson's mill,
308* up what we call "Cave Hill," it is a steep hill, *through
stumps and through trees and he brought his truck out of there
as nice as anybody could bring it, but as for the brakes, I never examined them, or anything like that.
Q Did you ride on the truck ?
A Yes, sir.
Q Was this a steep place that the truck went up?
A Yes, sir, it was a washed out place and through stumps.
Q While you did not examine the brakes, did the brakes work
all right, going down that steep hill?
A Yes, sir.
·
Q Was it loaded at the time?
A It had five hundred feet of lumber on it.
Q On the day he was injured it was not loaded at all?
A No, sir, I don't know what was on it that day, because he
told me he was going to get the tools to put the roofing on.
Q And it had 500 feet of lumber on it?
A Yes, sir, and it hauled it all right.
Q Was that green lumber?
A It wasn't green and it wasn't dry, it was in the shed up there
and you couldn't say it was thoroughly dry lumber or green lumber.
If you took a plank up you could see it was wet under it.
Q It would weigh how much, about 1500 pounds?
A Yes, sir, I think 500 feet would be about 2500.
Q And it. had nearly a ton?
A Yes, sir, a little more.
309*
*Q I understand this was just a day or two before the
accident happened?
A It was on Thursday and he was killed on Monday.
Q That would only be four days?
A Yes, sir. On Saturday he came down in my truck and he was
killed on Monday.
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BY MR. KERR:
Q How long was it before this accident that this lumber was
hauled?
A I told you that it was on Thursday and he was killed on
Monday.
Q You said you didn't know anything about .the brakes. Do you
know whether he was using second gear or reverse coming dowri the
hill, or not?
A When he came down the hill?
Q Yes, sir.
A He was using his brakes.
Q Are you certain he didn't have it in low gear?
- A I reckon if he had it in low gear I would have seen it. You
can hold it that way, if you want to, I have a truck of my own.

Witness stands aside.
310*

*G. C. HARMAN, Sworn

BY MR. CURRY:
I believe you live in Staunton?
Yes, sir.
You have lived here for a good many years?
I have lived here two years the 7th of last January.
What is your occupation?
Engineer and fireman.
Q How long have you been an engineer and fireman?
A I have been with these people over two years.
Q What kind of an engine do you run here?
A I run a Corliss engine.
Q How many horse power?
A It is rated 350 horse power.
Q Are you familiar with steam whistles?
A Yes, sir, I have blown them three times a day.
Q Do you know how the sound of a whistle is affected by
water in the valves?
A Yes, sir.
Q Or wet steam?
A Yes, sir.
Q How does it affect it?
Q
A
Q
A
Q
A
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A It will squeal when you blow them unless your water is real
high, then they will make a kind of a dead noise, and if it is ordinarily,
high it will make a kind of a real squeal or between a squeal and a
blow like.
Q Is the water more likely to get in the whistle and valves when
the engine is running or when it is cut off?
311*

*BY MR. KERR: We object to this evidence because he is talking about stationary boilers here and this
whole action is over a locomotive engine.
BY THE COURT: I do not think it is proper unless
he can show this man knows the effect of it on a locomotive
engine.

BY MR. CURRY:

Q Do you know the effect of it on a locomotive engine?
A I have seen it.
Q Does it have the same effect?
A Yes, sir. ,.
Q Y ott have been about engines and handled them?
A I never handled them, but I have been about them a great .
deal and I have rode in the cab when the engine was in that state.
Q vVhen the engine was in motion, I mean when the power was
on, or the force was on the. engine would it be as likely that the water
would get in it as when the power was cut off?
Objection. ·Sustained. Exception.
BY THE COURT : I do not think he is qualified on
locomotive engines.
Witness stands aside.
312*

· *E. H. ARMSTRONG,
Sworn for Plaintiff, in Rebuttal
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Direct Examination
I

BY MR. CURRY:
Q
A

What is your occupation?
Engmeer and fireman at plant .No.2 of the Witt's. Works.
Q Mr. Armstrong, you are engineer at Witts No.2 plant?
A Yes, sir.
Q What we call the Big Furniture Factory east of Staunton?
A Yes, sir.
Q How long have you been an engineer?
A Over at this plant, you mean?
Q Yes, sir.
A About five months.
Q Were you ever an engineer on a locomotive engine?
A Yes, sir, about four years. ,
Q Were you ever a fireman on a locomotive engine?
A I fired six years.
Q What railroad did you work on?
A The C. & o.
Q Any other railroad?
A The B. & 0.
Q Do you know the effect of water getting in the whistle
valves?·
A Yes, sir.
Q How does it affect it?
313*
*A If you have too much water it will not blow clear.
Q Does it get so that there won't be any sound at all,
·
only a splatter?
A Sorter like that.
Q Is that more likely to happen when the engine is cut off, the
·power is cut off or when it is running?
A A locomotive, when it is working, the water will raise more
than when you shut the throttle off. If you get too much water it is
more likely, when you open it, to cause it:
Q But when it gets too damp or water gets in it, it does have
that squeaking sound?
A Yes, sir.
BY MR. CHURCHMAN:

Q You say that condition is more likely to occur when you have
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your throttle open and raise your water than when you have it cut off?
A Yes, sir.
Witness stands aside.
BY MR. CURRY: If your Honor please, that is all
we have, except we want the rule book.
BY MR. KERR: It is understood that the evidence is
all finished then, except the rule book.
BY THE COURT: Yes, sir.
314*

BY MR. KERR: If it is admissible, an explanation of
*that rule by the party putting it in evidence will be necessary.
BY MR. CURRY: I don't know about that. I want
to call for it and examine it and then I will determine what
I will do with it.
BY THE COURT: The Court cannot undertake to
say what examination of the rule book will be.
BY MR. CURRY : We will want

t~e

engineer bert.

BY MR. CHURCHMAN: It is simply a question o+
whether the rule is admissible, or not.
BY MR. KERR : We cannot get a rule book here this
afternoon, so it will have to go over until Monday morning,
but as I understand, there will be no other evidence introduced except on this rule.
BY THE COURT: That is all.
BY MR. KERR: And all the other witnesses are excused.
BY MR. CURRY: Yes.
BY THE COURT: Very well.
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Court adjourns until Monday morning, March 5, ·t928,
10 o'clock a. m.
*MONDAY, MARCH 5, 1928

315*

MORNING SESSION
BY MR. CURRY: I would like to see the rule book
now.
BY MR. CHURCHMAN: If your Honor plea'ie, the
purpose of asking for the introduction of the rules should
be stated, we think.
BY MR. CURRY: I just want to see the rule book.
BY MR. CHURCHMAN : I move the Court to exclude all evidence about the rules.
BY THE COURT: There was no evidence as to the
rules, but if there was any evidence about the rules, of
course i~ is not proper and it will be stricken out.
The argument on the instruction not being completed
on Monday, the Court is adjourned over until Tuesday
tnorning, March 6, 1928.
BY MR. KERR : If your Honor please, I presume we
can put in our objections to the instructions later.
BY MR. CURRY: Yes, that can be done later.
BY THE COURT: You gentlemen on both sides cari
put your objections in writing later. That will be understood.
Teste: this 1st day of April, 1928.
RICHARD S. KER,
Judge of the Corporation Court of the City of
Staunton, Virginia, who was sitting for the
Judge of the Circuit Court of Augusta
County, Virginia, in accordance with the
statute in such cases made and provided.
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*The following instructions granted at the request of the
plaintiff and of the defendant, respectively, as hereinafter denoted, are all the instructions that were granted on the trial of this
case:
INSTRUCTIONS ASKED FOR BY PLAINTIFF
NO.1
The Court instructs the jury that the statute law of this State required the defendant under a penalty to sound sharply the whistle of
its engine twice at a distance of not less than 300 yards and not more
than 600 yards from the crossing, where the mischief cotnplained of
happened, and to ring the bell of its engine or blow its whistle continuously or alternately until its engine had reached the crossing, and
the signals must have been continuous until the crossing had been
reached. And the Court tells the jury that the said statute providing
for said signals is for the protection of human life and is mandatory,
and it was the imperative duty of the defendant's servants to observe
and comply with it strictly in approaching the crossing, and if the
jury believe from the evidence that the defendant failed to perform
strictly the above mentioned statutory duties, then it was guilty of
negligence, and if the jury believe ·from the evidence in this case that
such negligence was the proximate cause, or one of the proximate
causes of the death of Theodore Mace, then the jury tnust find a verdict for the plaintiff.

NO. la
The Court instructs the jury that if they believe from the
evidence in this case that the death of Theodore Mace was
317* *caused by the defendant not giving the statutory signals required to be given as pointed .out in Plaintiff's Instruction No.
1, and should further believe from the evidence that the intestate,
Theodore Mace, was guilty of contributory engligence . on his part
that contributed to the happening of his death, then the Court tells the
jury that such negligence on his part does not defeat the right of his
administrator to recover damages in this case, but such negligence, if
proven, may be considered by the jury in diminution of the darnage·s,
but not for the purpose of defeating a recovery.
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N0.2
The Court instructs the jury that if they believe from the evidence in this case that the deceased, Theodore Mace, was riding in his
father's truck, and that his father, Benjamin Mace, was running and
operating it at the time of the mischief complained of, then the Court
tells the jury that the father of he deceased was guilty of contributory
negligence on his part that contributed to the happening of the mischief complained of, yet the Court tells the jury that the negligence of
the father, who was running and operating the truck, cannot be considered as negligence of the deceased, and such negligence of the father
cannot be imputed to the deceased.

NO. 3a
The Court instructs the jury that the presumption of law is that
the d.eceased, Theodore Mace, was not guilty of any negligence on his
part that contributed to the happening of his death and the
318* Court tells the jury that the,burden of proof is *on the defendant to establish by a preponderance of the evidence that he was
guilty of such negligence, unless his contributory negligence appears
from the evidence of the plaintiff, or may be reasonably inferred from
the circumstances of the case.

N0.4
The Court instructs the jury that if they believe from the evidence in this case that the approach to the crossing where Theodore
Mace was killed was extra dangerous then it was the duty of the defendant to exercise extra care to prevent injury to persons on or
about to cross over the crossing, that is to protect travelers on the
county road against approaching trains, and as to whether such care
was used or adopted by the .defendant's servants in the case now on
trial, is a question for the jury to determine.
N0.6

The Court instructs the jury that if they believe from the evidence in this case that the defendant's servants in charge of its engines saw, or ought to have seen; by the exercise of reasonable care,
that the truck in which Theodore Mace was riding was approaching
the crossing in front of the train, apparently as if the driver was un-
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conscious of the danger, then it was the duty of the servants of the defendant company to use all the means in its power to do everything
to avoid the mischief complained of here; and if the jury believe from
the evidence that the defendant was ngligent in this, and that such
negligence was the proximate cause of the death of Theodore
319* Mace, then they must *find a verdict for the plaintiff.
N0.7
The Court instructs the jury that it was the duty of the servants
of the defendant in charge of its engines on its northbound train No.
88, that killed Theodore Mace, to have kept a reasonable lookout for .
persons about to pass over the crossing as the train approached it;
and it was. the duty of the defendant's servants to keep such reasonable
lookout according to the danger of the crossing; and the Court tells
the jury that if the defendant's servants in charge of the engines on
its said train saw, or ought to have seen by the exercise of ordinary
care, that the truck in which Theodore Mace was riding was approaching the crossing, and that it appeared as if the driver of the truck was
unconscious of the danger of the approaching train, and was about to
drive over the crossing ·in front of the train, then it was the duty qf
the servants of the said defendant in charge of the said engines to have
done everything that could reasonably have been done by thetn to ayoid
the accident complained of, and 1f the jury believe from .tht: evidence
that the defendant's servants were negligent in this or failed in this
duty, and that such negligence or failure of duty was the proxi,mate
cause of the death of Theodore Mace, then the jury inust find a verdict for the plaintiff.
.NO. 10

The Court instructs the jury that if they believe from the evidence
that Benjamin, the driver of the truck and father of the deceased, was
guilty of negligence, yet if the jury believe from the evidence
320* ·that the railroad company was guilty of *any negligence whatever that contributed to the death of Theodore Mace, then the
negligence of Benjamin Mace, the driver of the truck, was not the
sole proximate cause of the death of Theodore Mace.
NO. 11
The Court instructs the jury that although they should believe
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from the evidence in this case that the deceased, Theodore Mace, was
guilty of ·negligence, yet if the jury belive from the evidence that the
servants of the railroad company, or either of them, were guilty of any
negligence whatever that contributed to the death of Theodore Mace,
then his· negligence was not the sole proximate cause of his death.
NO. 12

The Court instructs the jury that if they believe from the evidence in this case that the plaintiff is entitled to recover, then they
may award damages such as may be deemed fair and just not to exceed $10,000.00, and in ascertaining and fixing the damages, they
should fix the same with reference:
First: To the money loss sustained by the six infant children,
brothers and sisters of the deceased, fixing the same at such sum as
would probably be equal to the earnings of the deceased, Theodore
l\1ace, taking into consideration his age, business capacity, experience,
habits, life, energy, and perseverance during what would probably have
been his lifetime if he had not been killed. ·
Second : By adding thereto compensation for the loss of his
care, attention, and society to his said brothers and sisters:
321 *
*Third: By adding such further sum as they may deem
fair and just by way of solace and comfort to his said brothers
and sisters, for the sorrow, suffering, and mental anguish occasioned
to them by his death.
And the Court tells the jury that in ascertaining the probability
of the life of the deceased, Theodore Mace, the jury have the right to
determine the same with reference to the recognized scientific tables
relating to the expectation of human life offered in evidence by the
plaintiff.
.
But the Court instructs the jury that if they should believe from
the evidence under instructions given that the plaintiff is entitled to a
verdict, and should further believe that his right to recover is based
upon the failure of the railroad company to give the statutory signals
of approach, and if they should believe further that the plaintiff's intestate, Theodore Mace, was himself guilty of contributory negligence,
then such negligence on his part should be considered in mitigation of
damages and in such proper reduction of the sum which the plaintiff
otherwise would be 'entitled to recover, as may appear to the jury
right and just from the evidence.
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INSTRUCTIONS ASKED FOR BY DEFENDANT

"A"
The Court instructs the jury that if they belie\"e from the evidence that the sole proximate cause of the accident complained
322* of was the negligence of Theodore Mace or the negligence *of
the driver of the automobile in which said plaintiff's intestate
was riding, or both, then they must find a verdict for the defendant.

HB"
The Court instructs the jury that even though they may believe
from the evidence that the defendant was guilty of negligence in failure to give the warning by bell or whistle required by statute, as alleged in plaintiff's notice of motion, yet the failure to give such
statutory signals cannot support a recovery by the plaintiff, unless
the jury further believe from the evidence that such failure was the
proximate cause, or one of the proximate causes of the accident.

"C"
The Court instructs the jury that the servants in charge of defendant's train had a right to assume that the truck in which plaintiff's
intestate was riding would not go upon the track immediately ahead
of the approaching train, but that the driver of said truck would exercise reasonable care for his safety, unless there were obvious facts or
circumstances to the contrary.
And the Court further instructs the jury that if they believe from
the evidence that after the servants in charge of defendant's train saw,
or in the exercise of due care should have seen, that the driver of the
said truck did not stop or intend to stop, the said servants exercised
ordinary care to avoid said injury to plaintiff's intestate and were
unable in the exercise of ordinary care to avoid injury to plain323* tiff's intestate, then the *defendant is not guilty of negligence
in failing to have averted the accident.

"E"
The Court instructs the jury that if they believe from the evidence that Theodore Mace was merely a passenger in the automobile,
y~t he had no right to solely rely on the driver for. protection, but
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owed the duty of exercising ordinary care for his own safety and protection and could not disregard danger in blind reliance upon the care
of the driver.
And the Court further instructs the jury that though the negligence, if any, of the driver of the automobile cannot be imputed to
plaintiff's intestate, yet if deceased failed to exercise ordinary care for
his own safety and this failure caused or contributed to cause the
accident, then the plaintiff's intestate was guilty of contributory negligence.

"F"
The Court instructs the jury that the mere fact that Theodore
Mace was killed in a collision between the automobile in which he
was riding and defendant's train raises no presumption whatever that
defendant was guilty of negligence, but on the contrary the presumption is that the defendant was free from negligence, and in order for
plaintiff to recover in this action the burden is on him to prove by a
preponderance of the evidence the negligence charged in the notice of
motion and that such negligence was the prox~mate cause of the injury
complained of.
The Court further tells the jury that a verdict cannot be based
upon surmise, conjecture, or sympathy, but that it must
324* *be established by a preponderance of the evidence that the
defendant if guilty of negligence as charged and that this
negligence was the proximate cause of the injury.

"G"
The Court instructs the jury that railway trains have the right of
way at public crossings and that it is the duty of one about to cr.oss a
railroad ~rack at a public crossing to use both his eyes and ears to
avoid danger to himself. A railway track is a proclamation of danger
and a traveler approaching a railroad crossing must look and listen for
an approaching train, and it is not sufficient for him to look in one
direction, but he is bound to look in both directions from which
engines and cars may approach, and it is the traveler's duty to exercise ordinary care to make the act of looking and listening effective
and he must exercise a higher degree of care where the crossing is
dangerous than where it is not. If the traveler fails to use these necessary precautions and injury results, he is guilty of contributory negligence.
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And if the jury believe from the evidence that the deceased could
by the exercise of ordinary care have discovered the approach of the
train by looking and listening and failed to look and listen, and if the
jury believe from the evidence that the defendant gave the statutory
warning before approaching the crossing where the collision occurred
and exercised ordinary care to avoid the accident, then they must find
a verdict for the defendant.

"H"
A traveler approaching a grade crossing must always exercise
care proportioned to the known danger and this care must be such as
one who knows the danger and that a n1oving train has the prior right
of passage would be expected to exercise; the greater the d~nger the
greater the measure of duty.

"I"
The Court instructs the jury that there was no duty on defendant
to slow down the train merely because of the highway crossing, but
that it was required only to give the required statutory signals by a
bell or whistle and to use ordinary care to discover travelers at a highway crossing and to exercise ordinary care to avoid injuring them.,
And the Court further instructs the jury that if they believe fron1
the evidence that defendan.t's employees, or either of them, in charge
of the engine of its said train gave the signals of approach required
by statute and exercised ordinary care in keeping a lookout ahead and
that the automobile in which the plaintiff's intestate was riding suddenly emerged into view so close in front of the approaching train
that it was impossible for the defendant's employees in charge of said
engine to have discovered the danger by the exercise of ordinary care
in time to have averted the collision by the exercise of ordinary care,
then the defendant was without negligence and the jury must find
their verdict for the defendant.

"]"
The Court instructs the jury that in the exercise of
*ordinary care a traveler on the highway approaching a railway crossing must look and listen for an approaching train and
that he must exercise his senses with ordinary care in order to make
the looking and listening effective. And the Court tells the jury that
326*
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ordinary care is that degree of care which an ordinarily prudent person
acting prudently would exercise under the same or similar circumstances, and ordinary care is a relative term varying with the circunlstances and requiring the exercise of a degree of care commensurate
with the danger encountered.
The Court further instructs the jury that in applying the standard
of ordinary care to plaintiff's intestate, they should take into consideration his position iri the automobile, the condition and construction of
the automobile, the obstruction of view of an approaching train, his
familiarity with the crossing and all surrounding facts and circumstances, including atmospheric conditions, and if the jury believe fron1
the evidence that plaintiff's intestate approached said crossing without
looking and listening effective to protect himself against the danger of
an approaching train, then he was guilty of contributory negligence.
"K"
The Court instructs the jury- that the credibility of the witnesses
is a question exclusively for the jury and the law is that where anumber of witnesses testify directly opposite to each other the jury is not
bound to regard the weight of evidence as equally balanced. The jury
have the right to determine from the appearance of the witnesses on
the stand, their manner of testifying, and their apparent candor and
and fairness, "THEIR INTEREST, OR LACK OF INTER327* EST," their apparent intelligence or lack *of intelligence, their
relationship, if any, and from all the other surrounding circumstances appearing on the trial which witnesses are more worthy of
credit and to give credit accordingly. The weight is not to be meas..
ured by the number of witnesses who testify.
"L"
The Court instructs the jury that the defendant's duty to plaintiff's intestate as regards keeping a lookout was only to exercise ordinary care in keeping such a lookout, and if the jury believe from the
evidence that the defendant employees in charge of the train in the
exercise of ordinary care· were unable to discover the danger to plaintiff's intstate in time to have avoided the collision, then the defendant
was not guilty of negligence in failure to keep the proper lookout.

"M"
The Court instructs the jury that persons are not held to the same·
degree of care in an emergency as they are required to exercise under
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ordinary conditions, and the law does not demand that they shall
adopt, under such circumstances, the course that appears wiser in· the
light of later results and calm deliberation, but they are only required
to exercise ordinary care, and if the jury believe from the evidence
that dfendant's engineer in charge of its train did what an ordinarily
prudent person would have done under the same circumstances in order
to attempt to avert the accident, then he discharged his duty in this
respect even though another C<?urse may later appear. as preferable.
328*
*Teste: This 1st day of May, 1928.
RICHARD S. KER,
Judge of the Corporation Court of the City of
Staunton, who was sitting in the trial of this
case for the Judge of the Circuit Court of
Augusta County in accordance with the
statute in such cases made and provided.
PLAINTIFF'S INSTRUCTION
NO.4
The Court instructs the jury that if they ·believe from the evidence in this case that the approach to the crossing where Theodore
Mace was killed was extra dangerous, then it was the duty of the defendant to exercise extra care to prevent injury to persons on, or
about to cross over the crossing, that is to protect travelers on the
county road against approaching trains ; and as to whether such care
was used or adopted by the defendant's servants in the case now on
trial is a question for the jury to determiqe.
(The foregoing instruction was granted at the request
of the plaintiff, and the defendant excepted.)
Teste: This 1st day of May, 1928.
RICHARDS. I<ER, Judge, &c.
(Defendant objected to the giving of the foregoing instruction on the ground that it ignores the requisites of or-
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dinary care and allows the jury to set up an arbitrary
standard.)
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
329*

*PLAINTIFF'S INSTRUCTION
NO.6

The Court instructs the jury that if they believe from the evidence
in this case that the defendant's servants in charge of its engines saw,
or ought to have seen by the exercise of reasonable care, that the
truck in which Theodore lVIace was riding, was approaching the crossing in front of the train apparently as if the driver was unconscious
of the danger, then it was the duty of the servants of the defendant
company to use all the means in their power to do everything that
could be reasonably done under the circumstances to avoid the mischief con1plained of here; and if the jury believe from the evidence
that the defendant was negligent in this and that such negligence was
th proximate cause of the death of Theodore Mace, then they must
find a verdict for the -plaintiff.
The foregoing instruction was granted at the request of
the plaintiff, and the defendant excepted.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
Defendant objected to the giving of the foregoing instruction on the ground that it seeks to place a duty on the
crew of both engines with which only the crew of the leading engine is chargeable under the pleadings and the evi·dence; that it ignores the emergency; that it ignores contributory negligence, and that in addition it disregards the
duty of ordinary care and attempts to incorporate a theory
of last clear chance, which is without evidence to support it.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
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*PLAINTIFF'S INSTRUCTION NO. 7

The Court instructs the jury that it was the duty of the servants
of the defendant in charge of its engines on its northbound train No.
88, which killed Theodore Mace, to have kept a reasonable lookout
for persons about to pass over the crossing as the train approached it;
and that it was the duty of the defendant's servants to keep such reasable lookout according to the danger of the crossing; and the Court
tells the jury that if the defendant's servants in charge of the engines
on its said train saw, or ought to have seen by the exercise of reasonable care that the truck in which Theodore Mace was riding was approaching the crossing and that it appeared as if the driver of the truck
was unconscious of the danger of the approaching train and was
about to drive over the crossing in front of the train, then it was the
duty of the servants of the said defendant in charge of the said
engines, to have done everything that could reasonably have been done
by them to avoid the accident complained of; and if the jury believe
from the evidence that the defendant's servants were negligent in this,
or failed in this duty and that such negligenc~ or failure of duty was
the proximate cause of the death of Theodore Mace, then the jurv
n1ust find a verdict for the plaintiff.
The foregoing instruction was granted at the request
of the plaintiff and the defendant excepted.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
The defendant objected to the giving of the foregoing
instruction on the ground that it seeks to place a duty on the
crew of both engines with which only the crew of the leading ~ngine is chargeable under the pleadings and evidence;
that it ignores contributory negligence, and in addition disregards the duty of ordinary care, and ·at*tempts to incorporate a theory of last clear chance, which is without evidence to support it.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
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DEFENDANT'S INSTRUCTION
"N"
I

The Court instructs the jury that they shall disregard any charge
of negligence in the plaintiff's notice of motion, as to the alleged failure of the defendant to keep a proper lookout and to fail to stop its
train in time to have averted the accident, since such charges are without evidence to support them.
The foregoing instruction requested by the defendant
was denied and defendant excepted.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
I further certify that at and before the signing of these
certificates of exception it appeared to the Court in writing
that counsel of record for the plaintiff had reasonable notice
of the time and place when and at which these certificates of
exception were to be tendered to me for my signature.
Teste: This 1st day of May, 1928.
RICHARDS. KER, Judge, &c.
332*

*State of Virginia,
County of Augusta, to-wit:

I, Harry Burnett, Clerk of the Circuit Court of Augusta County,
Virginia, do certify that the foregoing is a true transcript of the record and proceedings of said court in the cause of John J. Mace, administrator of Theodore Mace, dec'd, vs. Norfolk and Western Railway Company, as the same appears on file and record in the Clerk's ·
Office of said Court. I further certify that it has been made to appear
to me that the notice required by Section 6339 of the Code of Virginia
· of 1919, of the intention of the defendant in said cause to ·apply for
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this transcript for the purpose of appeal, has been given to the attorney of record for the plaintiff insaid cause.
Given under my hand this 8th day of May, 1928.
HARRY BURNETT, Clerk.
Fee for transcript, $15.00.
A Copy: Teste:
H. H. WAYT, Clerk.
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