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J. M. ABRAMS, JR., AND OTHERS,
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''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in ·width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
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brief not conforming in an respects to the aforementioned
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The foregoing in printed in Hmall pica type for the information of counsel.
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IN THE

Supreme· Court of Appeals of Virginia·
-~.

AT RICHMOND.

C. C. WOODY, Pla;intiff in Error,
versus

J. M. ABRAMS, Jr., W. R. ABRAMS, MINNIE L. FLOYJ\
S. C. ABRA:tYIS, T. M. ABRA1\1:S, MATTIE ABRAMS,
~IORDECAI ABRAMS, MOZELLE JOLLY,
.
ROGER ABRAl\fS, . ELIZABETH
ABRAMS AND WILEY ABRAMS,
Defendants in Error.

To ·the Honorable Justices of the Supreme Co?.trt of
of Virginia:

App·e~ls

Your petitioner, C. C. Woody, respectfully represents tliat
·he is aggriev,:: j by a final judgment of the Circuit Court of
King William County, entered ·D1ecember 22, 1931, in an
action at law depending in the sa~id court, 'vherein J. · M.
Abrams and others were plaintiffs and petitioner was defendant. A transcnipt of the record of the case is herewith
exhibited.
STATEMENT OF FACTS.
The reco;rd discloses the following facts:

I.
That ·J. M. Abrams and others, proceeding under section
5490 of the Code, filed their petition in the Circuit' Court of
King William ·County against C. C. Woody, the object of
which "was to have the boundary line between their land ·and
th3Jt of the· defendant ascertained and determined. The petition was filed September 21, 1930, With 'their ,petition, the
.
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pla.int.iffs filed a plat. The plat was made by L. D. Robinson, Surveyor, September 10, 1930, at the request of J. M.
Abrams, one of the plaintiffs. The different points sho'YJl
on the plat were pointed out by Mordecai and Mark Abrams,
two of the plaintiffs, and Epbriam Bowler and Warrington
Butler. The deeds under which the plaintiffs and the defendant claimed ·were not considered by the surveyor, when
he made the said plat. The lines thereon marked ''OLD
CREEK BED-LINE CLAIMED BY ABRAMS'', were drawn
to indicate the boundary line claimed by the said plaintiffs.
The lines marked ''SWA~fP LINE CLAIMED BY
WOODY", indicate the bed of Moncuin Creek, which is a bold
stream. Moncuin Creek is the true boundary line. between
the land of the plaintiffs and the land of the defendant. The
said creek was :fixed as the boundary line by the deeds under
which the respective parties claimed title to their land.

II.
Thaf the said L. D. Robinson made two maps for the said
plaintiffs. They did not use the first one, nor produce it in
court. although the defendant emBed for it. (R., 43. 44.) The
land at the point marked. ''Old Creek Bed-Line Claimed by
Abrams". is "very much hig"her" than the land where Moncuin Creek runs. according; to Mr. Robinson. who made the
said plat: and h~ did not think ·the "Old Creek Bed-Line
Claimed by Abrams" was a. natural channel. (R., 45-47.)

TII.
That the land o'vned bv the plaintiffs was inherited bv
them unon tl1e death of thei:r fAther. J. M. Abrams. Bv
deed. dated June 17, 1920, R.. R. Florence, Special Commissioner, conveyed to the said J. M. Abrams the following
described real estate, to-wit:
''AU that cert8in tract. of Ja.nd in Acquint.on Mag-isteritd
District, King' William 'County, Virginia, near New Castle
Ferry andi Br-idg-e, and lying- on the east (or easterly) side of
the road from Brandywine to New ·Castle. and on which land
h~ lo~Slted the dwelling house occupied for many years by
the Blake FRmily, together with the out-buildings and imProvements thereon, and which is estimated to contain two
hundred and seventy-five (275) acres, more or less, but which
was sold, and is hereby conveyed in gross and not by the
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acre; but this conveyance, however, is made expressly sub-i: ·.
ject to the reservation of the graveyard or family burying
gro~d thereon as at present enclosed, with the right to any
and all members of the Blake .Family to have ingress and
egress to and from said grave yard at ·any and all _times,
and with the right of burial and removal of their dead therein and therefrom at any and all times, and with all proper
rights, 'vays and easements. usual a.nd incident to such a
grave-yard or burial ground reserved on land sold.
''The land hereby conveyed subject to the reservation as
to said grave yard, is a portion of the land formerly owned
by J. C. Blake, deceased, A. B. Blake, deceased, and B. R.
Blake and others, and is the same which this special commissioner was directed to convey to the said ,J. M. Abrams
as above set forth; certain other land formerly owned by
J. C. ·Blake, deceased, and others, having been conveyed
by R. R. Florence, et als, Special Commissioners, by deed
dated June 15, 1917, and duly recorded, to Charles F .. Felin
and Co. Inc. of Philadelphia, Pa., to which deed reference
is hereby made, ·the lf)nd hereby conveyed lying .across the
... above mentioned road towards the ea.st from said land conveyed to the said Charles F. Felin & Co. Inc." (R., 19.)

1

"'

That while the said land 'vas not conveyed to the· said J. M.
.Abrams until June 17, 1920, the property was actually purchased by him at an auction sale held May 3, 1917, which
sale was reported and confirmed by the court June 5, 1917.
(R., 17, 18, 288.) 'l,hat the conveyance to the said J. M.
Abrams does not define the boundary lines of the land, but
it 'vas admitted by all parties that M oncuin Creek, which,
we have said, is a. bold stream, was the true boundary betweetn
the land of the_ plaintiffs and the lalfl,d of the defendant. In
May, 1917, when the said J. 1\L Abrams purchased the said
land, Moncuin Creek was running in the same channel
through 'vhich it now flows. This was conceded by one of
the plaintiffs, J. M. Abrams, who, on cross examination, testified:
Q. When were you down on this property, if you were
ever down there, with Mr. Clements and your fatherf
A. That was either the spring of 1918 or 1919, after we
bought the place, I would not say whether 1918 or 1919; but
either 1918 or 1919.
Q. Where was the creek flowing then f
A. Through Blake's pond.
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Q. Exactly where it is flowing now f
A. Yes, sir. . (R., 296.)
·
That the records of the Clerk's Office of King Wiriiam
"County were destroyed by :fire in January, 1885. (R., 25.)
_The Processionei~s Book, 1885, page 69, contains the follow.ing recital with reference to lines:
''Beginning at Moncuin bridge, thence along Moncnin
Creek to Black Gum Corner with A. D. Willis and B. R.
Blake's Est., line, thence up fence to angles in Blake's, thence
along fence to angle in Willis; thence up public road no tr~,
corner in Blake's and Willis, Ests., thence along main road
to corner at B.randY'vine store, thence to Moncuin Bridge.
· ''Beginning at black gum on Moncuin Creek, corner line
behveen A. D. Willis and B. R. Blake's Estate, thence down
Moncuin Creek to Mouth of Gravel run, no tree, thence up
·gravel run, line between B. R. Blake's Est., and B. F. Broaddus, to an ash, corner with H. B. Tomlin, in B. R. Blake's
and R. F. Broaddus line on Gravel Run, thence up Gravel
run line between Tomlin and Blake's Est. to corner with
Blake's Est. in Tomlin's line, sweet gum pointer to corner4
in Tomlin's line, thence along line between Blake's estate
and Tomlin's to corner .with A.. D. Willis in Tomlin's line
'to three white oaks, as pointers to corner in Blake's Estate,
thence along line between Blake's Est. & Willis to cedar
stake, in Blake's line, thence along line in field, between
·Blake's ·Est. & Colter to stage road no tree." (R., 23.)
That according to the· Processioners Book, the line of
ijlake 's land was down Moncuin Creek.

IV.
Tha.t Colonel Thomas Carter owned the large estate called
'' Pampatike' '. He died some time prior to 1885, and on
October 5, 1885, the Circuit Court of King William County,
in the suit of C. Shirley Carter and Mary M. Carter, his
wife, against Ann W. Carter and others, appointed special
commissioners to partition "the land in the bill and proceed..
ings mentioned. and know nas Pampatike Farm, among the
parties entitled thereto, agreeable to the terms of the said
decree". The commissioners employed L. D. R.obinson, Surveyor, to ·survey and plat the property, and on April 19,
1886, they made their report to the court and with it returned
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the surveys showing the manner in which they had partitioned the land. (R., 479, 486, 504.) The decree, which
was entered in the said cause April 19, 1886, confirming the
partition, among other things, recites : '' • • • and it further
appearing to the court that the partition made by said Commissioners the most western portion of said farm, being that
marked "A" 1 on the plat, ''A." containing 478% acres and
bounded and described as follows, to-wit: Beginning at a
White Oak in Fountainbleau line thence S. 27 W. 92.50 chains
to. gate post, thence S. 18 W. 48.50 chains to point on Pamunkey: River, thence up. the River 17.50 chains to the mouth
of Monquin Creek, thence up said Creek 226 chains to a
gum tree corner Fountainbleau, thence N. 70 E. 52.50 chains
to the beginning, fell to the share of }.IIary C. Buckner.''
(R., 479, 480, 504.)
That by deed, dated January 10, 1930, Evelyn Byrd Buckner Basinger (widow), Mildred Lee Hodges and Courtney
H. Hodg·es, her husband, and Safe Deposit and Trust Company of Baltimore, Trustee, the sucessors in title of the said
Mary C. Buckner, deceased, for a valuable coJ.1.sideration,
conveyed the said land to the defendant, C. C. W qody. The
land conveyed is described as follows :
''All that certain tract or parcel of land lying and being
in King William County, Virg;inia, containing 478lh aeres
and boundea and: described as follows: Beginning at a white
oak on Fountainbleau line, thence south 27 degrees West
92.50 ehains to ga.te post, thence South 18 degree E. 22.50
chains to the middle of the harn door, thence South 18 degrees West 48.50 chains to point on the Pamunkey River,
thence up the river 17.50 chains to the mouth of Monquin
Creek, thence up said creek 226 chains to a gum tree, corner
to Fountainbleau, thence N. 70 degrees East 52.50 chains
to the beginning, being that portion of the Pampatike estate
allotted to Mary Nelson Carter Buckner in the partition
thereof in the chancery suit of C. Shirley Carter and wife
vs. Ann W. Carter, et ~ls., as per decree of the Circuit Court
of King William County, Virginia, entered on the 19th day
of April, 1886, and recorded· in Chancery Order Book No.
1, pages 88, 89, 90, etc., and also recorded in Deed Book
No. 5, pages 291, etc. • • • ·" (R., 474, 475.)
The deed and records·· establish Moncuin Creek as the
western boundary of· the lands owned by the defendant, C. C.
Woody. His boundary line begins at the mouth of Moncuin
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Creek where it flows into the Pamunkey river and thence extends up 1\tioncuin Creek 226 chains to a gum tree, corner
to Fountainbleau, a distance of nearly thr.ee miles. (R., 475527.)

The defendant and those under whom he claimed had been
in actual, exclusion and uninterrupted possession of the land
in controversy, which is twenty-eight and one-half acres, for
a period of_ more than forty years. (R., 5, 505, 506.) The defendant's father lived on '' Pampatike'' and had charge of
it from 1886 to 1891. The defendant lived on- the farm for
many years before he purchased the land, and he had known
it for more than 30 years. (R., 505, 506.)
The defendant, C. C. Woody, testified:
Q. Mr. Woody, how long have you lived on PampatikeY
A. I have lived on Pampatike sixteen years the last time
and fifteen years the first time. * • •
Q. Did your father ever live there?
A. Yes, ~y father lived there since 1886.
Q. Diu he have charge of it7
A. I-Ie had charge of it from 1886 to 1891.
Q. How long have you known Pampatike 7
A. Ever since I was big enough to know anything, I would
say about 31 years.
Q. Who had possession of that piece of land and control of
it before you purchased it¥
A. The piece of land in dispute, before I got it, Mr. Clements had possession of it for renting, but it had been in
the Carter family for over a ln1ndred ye-ars, I understand.
Q. He was manager and had possession?
A. He was\ manager and ha.d rossession of it, renting from
the Safe Deposit and Trust Company of Baltimore.
Q. Did he exercise control and possession of itY
A. Yes, ever since I have known it. (R., 505, 506. 1

v.
That there l1ave been two trials. The first trial was held
October 17, 1930, and the jury returned a verdict for tl1e
plaintiffs. The defendant moved the court to set aside the
verdict for rea.sons stated in the record, and on December 12,
1931, the court sustained the motion, set aside the first verdiet. and granted the defendant a new trhd. (R., 7, 8.)
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VI.
That the defendant excepted to the rulings of the .court in
admitting certain testimony offered by the plaintiffs, and
rejecting certain testimony offel'ed by the defendant, and to
its ruling in granting and refusing instructions.

THE PLE.A.DINGS.
The issue raised by the pleadings was the true--.;boundary
between the land owned by the plaintiffs and the land owned
by the defendant. The land owned by the plaintiffs was
the same tract of land consisting of hvo hundred and seventyfive acres, more or less, which was purchased at an auction
sale ~Iay 3, 1917, by J. M. Abrams and conveyed to him by
deed from R. R. Florence, Special Commissioner, dated June
17, 1920, which said land, upon the death of the said J. M.
Abrams, who 'died intestate, descended to the said plaintiffs
as his sole heirs at law. It was admitted that Moncuin
Creek 'vas the eastern boundary line or the said tract of land.
The defendant, C. C. Woody, owned the same tract of land
containing four hundred and seventy-eight and one-half
acres, which was allotted to 11-Ia.ry C. Buckner in the partition- of Pampatike farm in April, 1885. Moncuin Creek
was the western boundary_ of this tract of land. The question before the court was the boundary line between the two
tracts of land.
1\tioncuin Creek having been made the boundary line between the land of the plaintiffs and the land of the defendant
by deeds under 'vhieh they claimed, they were, of course,
bound thereby. · :h.foncuin ·Creek is a well known and bold
flowing stream. The court should, therefore, have held as a
matter of la.w that the said Creek was the boundary line,
that the boundary followed the Creek and that the jury should
have been so instructed, it is respectfully submitted.

•

ASSIGNMENT OF ERRORS.
(1) The court erred in permitting the plat made by L. D.
Robinson, September 10, 1930, to be introduced in evidence
over the objection .of the defendant.
(2) The court erred in permitting hearsay testimony introduced by the plaintiffs over the objection of the defendant,
and in refusing to strike out the said testimony.
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(3) The court erred in refusing to allow S. S. Robinson
to answer certain questions propounded to him by the defendant ..
(4) The court erred in refusing to give instructions marked

"B.", '' C " and '' D '', asked for by the defendant, and in

giving instructions Nos. 1 and 4 over the objection of the defendant ..

(5) The court erred in not setting aside the verdict of the
jury and in refusing to fix Moncuin Creek as the true boundary line between the land of the plaintiffs and the land of
.the defendant.
(1)

. The court erred in allowin~ the plaintiffs to introduce in
evidence the plat made by L. D. Robinson, September 10,
1930.
· The plat, it has been observed, was made at the request
of J. M. .Abrams, one of the plaintiffs, and the "different
points" thereon were "pointed out" by Mordecai and Mark
Abrams, two of the plaintiffs, and Ephriam Bowler and Warrington Butler. The plat was drawn to suit the plaintiffs.
When J. M . .Abrams; under \vhom the plaintiffs claimed,
purchased the land in 1917, Moncuin Creek was flowin_q where
it now ru,ns. The plaintiffs admitted that fact. (R., 296.)
Moncuin Creek constituted the boundary line. (R., 479, 486,
504.) The plaintiffs, however, desired to establish a boundary at a point east of Moncnin Creek and along the lines
designated "Old Creek Bed-Line" on the plat. Mr. Robinson, -who made the survey, did not examine any of the deeds
under which the parties claimed, or compare his survey with
the survey of '' Pampa.tike'' made in 1885, when that farm
was partitioned by commissioners appointed by the court for
the purpose. These important documents • should have been
consUlted for by them the boundary line was fixed.
The plat shows on its face that it was made from hearsay,
and not from deeds or previous ~urveys. If Moncuin Creek
had dried up and disappeared, the boundary line, of course,
would have remained at the point where the creek was nlnning at the time it disappeared. If suc.h had been the case,
the court would have sought to ascertain the channel of the
creek at the time it disappeared, for such channel would
have been the true boundary line. But Moncuin Creek has
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not disappeared. It is, as we have said, a bold flowing stream,
and that running stream is the true boundary line according
to the deeds under which the parties claimed.
After the plat, which was made to order, was introduced,
the plaintiffs, over the objection of the defendant, introduced
testimony which tended to show that the creek at one time
ran near the old dyke. We talre the testimony of Dr. William Croxton as a fair example of the evidence for the plaintiff. This witness was forty-nine years of age. When he
was nine years of age, he went hunting on Pampatike with
his father and had ·not been back to the creek since that
time. • • • ·
Q. Did you ever hear your father and other people in
the community, the older heads, discuss o·r talk of the boundary line between Pampatike and Blake's Y
A. In a general way. I have always understoodQ. Was your information relative to this land gained from
people living on the property at the time or living in the
community who are now dead?
A. Yes, sir.
·
Q. From whom was that information acquired Y
A. I have heard my father say; I couldn't say how many
times-that the old Monquin Creek with the dike was the
boundary line between Blake's and Pampatike. '' (R., 62-63.)

The testimony of W. B. ..A.tkinson is another illustration
of the kind of testimony introduced by the plaintiffs. • • •

Q. Did you purchase any timber from Mr. Blake at the
time he owned. the farm?
A. Yes, sir.
Q. When did you purchase it~
A. In 1916.
·
·
Q. Who did you buy it from?
.A. Mr.·Bob Blake or 'Blake Brothers.
Q~ Was Mr_ Bob Blake one of the owners of the property?
A. Yes, sir.
Q. Did he show you the line of the Blake tract Y
A. Y ns, sir.
Q. Tell the jury what 1\'Ir. Bob Blake, one of the owners
of the Blake tract, showed you as the boundary line of the
Blake property with reference to Pampatike.
A. Mr. Bob Blake come down with me and showed me his

10
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line where it commenced at what they call the old Barlow
tract up here next to the road, down the line then to the
old Monquin Creek. I think they call it Moncuin Creek
that runs from the mill down in there, and down around
the edge of what they call the black land field down into
the marsh between there a.nd the river. It is a lot of big
oaks that stflnd around the -edge of that field that he told
me was the line trees.
·
Q. What did he show you as the line between Pampatike
and Blake's?
A. The black land is on Pampa.tike, isn't it Y
Q. Yes.
A. It was big oak trees that comes on the edge of the
black .field that he gave me as the line trees.
Q. Was there at that time any creek or evidence of an
old creek along this line Y
A. There was on old bed there ; I reckon been there over
a hundred years; still there now.
· Q. Where was that bed with reference to that line Y
A. That bed with reference to the line isn't as fa.r as
this room, I don't think, at the best. ·
Q. When Mr. Bob Blake showed you the line did you and
he walk around the line,
. A. Down that line between his farm and the black land.
I never was in there before in my life.
Q. Was a.ny stream running along this old bed?
A. No, it wasn't any stream, not a. flowing stream; little
ponds here and there, but not a flowing stream.
Q. Where was the stream running when you were there Y
A. The stream through there runs 'vay back next to the
county road or near the county road on the old New Castle
road down next to l\{r. Jackson's farm .

•

•

•

•

•

•

Q. What was there when you and Mr. Bob Blake went
down that line?
A. It was nothing there but the old bed.
Q. I say what was there? What did it look like on the
ground 'vhen you and Mr. Bob Blake went down there?
A. Nothing on the ground but_ leaves, low places, pond
of water occasionally, big oa.k trees all along on the left side
and that dike. Of course, we were going over this way .to
the river, yon understand, and 1\'Ir. Blake told me this was
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the line between him and Pampatike and I could go anywhere across to the point.
Q. Ho1v far was this line you went down from the edge
of the field, the black land field Y
•.· ;.
A. I don't suppose you 'vould call anywhere along there
25 yards at the best; varying at different places, of course..
(R., 106, 107, 108, 109, 110.)
On cross examination the witness testified: •

~

•

Q. Is that the bed you spoke of that looks like it is a
hundred years old?
A. Yes, sir.
Q. You don't think any water has flowed along there for
a hundred yearsY
A. I don't know. (R.. , 112.)
Q. You certainly have no idea what the condition of that
was a hundred years ·ago?
A. I don't have any idea 'vhat that stream was a hundred years ago, no. I am just giving you what Mr. Blake
showed me as the place to go over there and no farther.
Q. In 1916 when you were down there you n~ver saw
any creek bed or any flo,ving water by that dikeY . It wasn't
any creek flowing by that dike in 1916 Y
A. No, it didn't flow there in 1916. (R., 112, 113.)
~tream

This witness testified that in 1916, when he was there,
Moncuin Creek, which was the true boundary line, was flowing- then where it now ·runs.
Q. Where was the creek flowing in 1916, if you knowY
A. The creek in 1916--it is flowing there now.
Q. Right where it is nowY
A. Yes, just about the same place. (R., 113.)
The plat could not be made to supply the place of a deed.
Title could not be established by hearsay testimony. The
tlo,ving creek was the true landmark, fixed by the deeds,
and it could not be changed or altered by community gossip, or what ''older heads'' said.
In Moody vs. Farinholt, decided March 24, 1932, Virginia
Law Digest, Vol. V., page ~8, Holt, J., speaking for the
court, said :
: "No amount of evidence can change a right boundary
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.line "from A _~to B, where A and B are ascertained monuments. A ditch down which the line runs is enough. Other
surveys' cannot change it, nor can the evidence of witnesses
as to the conduct of the landholders and their predecessors
in titleo: ··In such circumstances no collateral evidence .to
.snpport . a change has probative value. Faith may move
mountains, but neither oral evidence nor ancient surveys
·have yet shifted a monument once established and still
standing." · See, also, Gri.qgs vs. Brown, 126 Va. 556;
Brunswick Land Corp. vs. Pe·rkinson, 146 Va. 695; Trimmer
vs. Martin, 141 Va. 252; Bradshaw vs. Booth, 129 Va. 19.
(2)

The court erred in permitting hearsay testimony introduced by the plaintiffs· over the objections of the defendant,
and in refusing to strike out the said testimony.
.

.

Oile of the plaintiffs, J. M. Abrams, was allowed to testify that Mr. Bob Blake and Mr. Genie Clements, both of
'whom were dead, showed him where the line was. (R., 289.)
The witness said this was in 1918 or 1919. (R., 296.)
. Mordecai Abrams, another of the plaintiffs, was permitted to testify to what Mr. Bob Blake and 1\ir. Gene Clements
said and showed them about the line· some time prior to
1920. (R., 305, 306, 313.)
. Ephraim Bowler, an old colored man, testified at the first
·trial of this case as to certain things he said he had heard
Col. Oarter, the owner of Pampatike say. It is certain that
·Col. Carter died either during or before the year 1885, because Pampatike was partitioned in 1885. Bowler died before the last trial, and the court allowed ·his hearsay testimony, given at the first trial, to be introduced and read to
the jury. (R·., 321.)
Warner Edwards was allowed to testify to what was told
him about the boundary line. (R., 149.)
W. B. Atkins.on was allowed to testify as to what he said
.Mr. Bob Blake told him about the line between him and
Pampatike. (R., 108, 109.)
· I)r. William Croxton was allowed to testify what he heard
his father say about the boundary line between Blake's and
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Pampatike (R.; 62); and as to what he heard other people
say. (R., 74.) .
·
The testimony complained of was highly prejudicial to
the defendant. The object of it was plain. The plaintiff
'vanted evidence that would tend to support the plat they had
made in September, 1930, and they resorted to testimony
which was hearsay and nothing more. The evidence should
have been excluded. Can a landm.nrk be changed or altered
by such testimony! We know it cannot. Moncuin Creek
constituted the boundary line. There was no evidence, it is
certain, to show that the creek had suddenly changed, and the
creek is now, as it was in the days of the Carters and the
Blakes, the ti'ue boundary line between the lands of the plaintiff and the defendant. Moody vs. Farinholt, decided March
24, 1932, but not reported. Minor on Real Property, Section
1010.
(3)
The court erred in refusing to allow S. S. Robinson to
answer certain questions propounded to him by the defendant.
The defendant produced and introduced in evidence a copy
of the survey of Pa.mpatike farm, which was made by L. D.
Robinson in 1885 for the commissioners appointed by the
court to partition the said farm. The plat shows the land
allotted to 1\'fary C. Buckner, which is the same land now
owned by the defendant, Woody, and 1\Ioncuin Creek, which ·
bounds the land on the west. The course of the creek is
shown. A copy of the plat is in the record. (R., 504.)
The accurateness of the Robinson survey, made in 1885,
has never. been questioned, so far as the record shows. Moncuin Creek being the western boundary line of the land allotted to M~ary C. Buckner, it is traced on the said survey fron1
a point ma_rked ''Gum'' to its mouth, where it empties into
the Pamunkey. river. · It appears from the said survey that
the. course of the creek was ·south,vest and south.
.The de-fendant introduced Mr. S. S. Robinson, a surveyor
and . son of. L. D. Robinson, deceased. The purpose was
to have ~11 the light it would be possible to obtain' from a correct reading and interpretation of the old survey by a competent witness, and to show that the course of Moncuin Creel<
in 1885 was not at the point marked'' Old Creek B'ed-:-Line'' on
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the plat made in September, 1930, for the plaintiffs. The
plaintiffs did not welcome the light that might have been thus
obtained, and objected to proper questions propounded to
the witness and many of the objections were sustained. See
R., 522 and the following pages.
We have said that the Robinson survey of 1885 'vas used
by the commissioners who 'vere appointed to partition Pampatike farm,. The correctness of the survey is presumed. The
eourse of the "Old Creek Bed-L~ne ", shown on the plat made
for the plaintiffs in 1930, is not the same as the course of
lVIoncuin Creek shown on the Robinson survey of 1885. If
the Robinson survey of 1885 be correct as to the course of
1\{oncuin Creek, and its correctness is presumed, then Moncuin Creek did not flo'v in or through the ''Old Creek BedLine'' in 1885. We think this will appear from a comparison of the two plats, but the defendant should have been allowed to develop this fact by the 'vitness. The court and
jury should have the benefit of every pertinent fact that
throws light upon the subject being· investigated, and which
tends to develop truth. It was error to refuse to allow the
witness to answer questions propounded to the witness by
the defendant, seeking to develop these facts, it is respectfully submitted.
(4)

. The court erred in refusing to give instructions marked

"B", "C" and "D" asked for by the defendant, and in giving instructions Nos. 1 and 4, over the objection of the defendant.
The defendant introduced more than fifteen witnesses, men
of integrity, who l1ad known Moncuin Creek for years, all of
'vhom testified that there had been no change in the course
of the creek, and that it never ran as claimed by the· plaintiffs. Qne of these witnesses, John Elliott, carried the chain
"r}H~n Mr. L. D. Robinson, made the survey in 1885, and it was
his ide-a that the creek is running no'v in the same channel
through which it flowed in 1885. (R., 380.)

A. D. Willis, who had known the creek for fifty years, said
it was practically in the same place now that it was when he
first knew it. (R., 329, 331.) W. P. Bosher attended school
at Pampatike for five years. He testified:
Q. You knew where it was flowing 45 years ago?
A. Yes, sir.
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Q. Tell the jury.
A. It flowed a long ways from the dyke. After it made
from the hill to the dyke, it flowed at least 200 yards over to
the center of Blake's pond.
. Q. If it is flowing about 200 yards from that dyke at th~.
present time, it was about 200 yards from that old dyke about
forty years ago.
A. Yes, sir. ( R., 323, 327.)

The con~h~sive proof, however, that the creek never ran
as claimed by the plaintiffs is afforded by the Robinson
survey of 1885. (R., 504.) Now, consider the testimony for
the plaintiffs. vV. B. Atkinson said the creek in 1916 was
running where it now flows. (R., 9·1.) · Temple Hillard said
it had changed "within the last 25 years". (R., 93.) He
further testified that the creek was in the old bed that is now
fliled up in 1904. (R., 127.) W. Edwards said in 1897, 1898
and 1900, the 'vater was running down the creek by the side
of the dyke. (R., 151.) He never heard of any dispute, however, until the year before this suit w,as instituted. (R.,
152.) J. R. Adams said: ''Yes, sir, when I first went to Pam.patike under Mr. Woody's time the creek went rig·ht down the
old Monquin bed, the one that has gone there now, and
that 'vhole place then was .in a perfect flood of water all
though there then, but this creek was running down the old
ood which is there now when I first went to Pampatike. ''
(R., 161.)· 1\{r. Woody was in charge of Pampa.tike from
1886 to 1891. (R., 506.) T. H. Stone said that in 1901 he
cut some timber for 1\!Ir. Parrish on "Fountain Bleau", two
miles away from the laud in dispute, and that a creek ran
along· by the tram road for "quite a distance". (R., 185.)
Roger Gregory said he hunted on the land fifty-two years
ago, and that the creek ran along the dyke. (R., 209.)
That he had not been in ''those low grounds'' for twenty
years. (R., 210.) J. A. Lacy said he huned in the "neighborhood of l\{anquin Creek with Mr. Haw and Mr. Terry"
probably thirty years ago~ (R., 219.) That the dyke was
between the creek and the black land ; that Manuqin Creek
was deep and wide. (R., 221, 220.) That l\{anquin creek is
uot running no'v where it used to run. (R., 221. That he
bad not been on the place for thirty years. (R., 222.) J.
C. Sweet, whose land adjoins Blake's and Pampatike, said
he had known Monquin creek since he was a boy, and that
he had known the creek at the point•of dispute for ten y~ars.
(R., 239.) ''Ten years ago it was flowing where it is now.''
R., 240. Peter Taylor said in 1902 and 1903, the ereek fol-
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lowed the dyke ; that the creek is not running now in the
same place. it did in 1902 and 1903.. (R., 201.) 'l'hat he left
Pampatike in 1903 or 1904. (R., 248.)
· Tom Adams said the dyke followed the ''black land'', and
that the ·creek went down· by the dyke. (R., 280.) J. ]\II.
Abrams, on~ of the plaintiffs, was asked to d~scribe the ''Old
Creek bed'' which he claimed as the boundary line betw~en
Pampatike and Blake's as it appeared in 1fl18 or 1919, 'vhen
-he was there with his father, l\'Ir. Blake, and Mr. Gene Clem~nts. He said : 'It was all filled up. You could see it had
been a creek bed.. Trees from eighteen inches to 2 feet in
diameter were on the banks. You could pick up sand when
you pick~d up the leaves. . With the exception that the timber has been. cut since and thrown in there, this creek bed
looks abQut the same now as it did then. There were places
you could see it was lower, little pockets like, but no water .
.At that t~~ it was not extremely wet weather. But at the
lower end. there was some water standihg, where the swamp
went in the creek bed~'' (R., 290.) The witness further
said th~ creek was flowing then as it now runs and flows. (R.,
296.) That w·hen his father bought the land no creek was running where he claimed the line to be. (R., 303.)
T. M. Abrams, one of the plaintiffs, called
the defendant; testified !

as a

witness for

. Q. You tol<J tl!e. jury, I believe, you were down there somewhere around. 1920 Y
A-. I have been there frequently since 1917 up until the
present_ time •
. Q. When you were down there in 1917, the creek was flowing where it is now, I believe Y
.4-. Yes, sir. . .
.
. . Q. Did y~u tf!ke part in digging that trench in the placo
that you el~im the stream a.t one time flowed'
A. Yes, 1; told the jury that.
Q. How deep did _you dig?
·
A. ·Som~. places I dug around 5 f.eet deep. They ranged
anY'vhere from 2lh feet to 5 feet deep. One place we dug we
struclt the bottom; it was 6 or 8 inches deeper than niy brothei.·
is tall.. He is taller than I am, might have been ov-er 6 feet
deep. I dug down. to a point where the shovel brought out
blue mud, like we find at the bottom of a creek.
· Q. According to your story at one place it was 5 feet deeper
than you dug f
.-
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A. In some. places; in others logs fully 4 feet deep in the
sand.
Q. You claim the logs and mud you found 4 tq 5 feet deep
was at one time the bottom of the creek?
.A. In places it 'vas from 2lf2 feet to five feet doop.
Q. From your own knowledge you don't know that any
creek ever flowed there?
· A. I knew nothing· about the property at the time it
changed. I think we have shown enough in the evidence to
show it did flow there. at one time.
. Q. You don't know how many years this place was in filling
up, if it was ever open Y
A. No, I think some places along Parrish's mill stuff was
put in there.
Q. When was Pa·rrish mill in there 7
A. In 1904 and 1905.
Q. That was thirty-one years ago. If the bottom of the
creek was two and a half to five feet deep, you don't know
how long it was in filling up 1
A. No, I don't. (R., 377, 378.)

The evidence for the plaintiff, accepting it to be true, simply shows that J\{oncuin Creek ran, at one time, along near
the old dyke and in what some ·of the witnesses called the
old creek bed. According to one of the plaintiffs, the bottoil1.
of the ''old channel'' is from two to five feet beneath the
surface of the ground. One of his witnesses said the creek
might have been there something like a hundred years ago,
he did not know. If Monc.uin Creek ever ran in and through
the "old channel'' it was many years ago. That is certain.
Strange as it may seem, the plaintiff was not able to produce
a single 'vitness who could say when the course of the creek
changed. .If it changed, the change was gradual and through
·
the years, how many, no one kno,vs.
There was no evidence of an a;vulsion or sudden change
in the course of the stream. Therefore, 1\ioncuin Creek, as
it now runs, is the true boundary line between the land of
the plaintiffs and the land of the. defendant.
·
In A1·ksa'Jlsas vs. Tennessee, 246 U . .S. 62 L. Ed. 638, l\Ir.
Justice Pitney, delivering the opinion of the court, said:

.· "* • * 'It is settled beyond the possibility of dispute
that where running streams are the boundaries between
states, the same rule applies as between private proprietors,
namely, that when the bed and channel are changed by the
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natural and gradual processes known as erosion and accretion, the boundary follows the varying course of the stream;
while if the stream from any cause, natural or artificial,
suddenly leaves its old bed and forms a new one, by the process kno,vn as an avulsion, the resulting change of channel
works no change of boundary, which remains in the middle
of the old channel, although no water may bP. flowing in it,
and irrespective of subsequent changes in the new channel.''
See authorities cited.
In Philadelphia ·Co. vs. 8,ti1nson, 223 U. S. 56 L. Ed. 570,
lVIr. Justice Hughes, now the Chief Justice, speaking for the
court, said:
"It is the established rule that a riparian proprietor of
land bounded by a stream, the banks of which are changed
by the gradual and imperceptible process of accretion or
erosion, continues to hold to the stream as his boundary; if
his land is increased, he is not accountable for the gain, and
if it is diminished be has no recourse for the loss. But where
a stream suddenly and perceptibly abandons its old channel, the title is not affected, and the boundary remains at the
former line. Rea; vs. Yarb01·ough, 3 Barn & C. 91; S. C. 2
Bligh N. R. 147, 4 Dowt & R. 790J 27 Rewsed Rep. 292, 1
Dow & C. 178, 1 Eng·. Rul. Cas. 4o8, sub nom. G~ff ord vs.
Yarborough, 5 Bing. 163; New Orleans vs. United States, 10
Pet. 662, 717, 9 L. Ed. 573, 594; Banks vs. Ogden, 2 Wall. 57,
17 L. Ed. 818; St. Clair Co·unty vs. Lovingston, 23 Wall. 46,
67, 68, 23 L. Ed. 59, 63, 64; Jeffries vs. East 01naha Land
Co., 134 U. S. 178, 190-193, 33 L. Ed. 872, 876-878, 10 Sup.
Ct. R.ep. 518; St. Lo~tis vs. Rtttz, 138 U. •S. 226, 245, 34 L. Ed.
941, 949, 11 Sup. Ct. Rep. 337; Nebraska vs. Iowa, 143 U. S.
359, 36 L. Ed. 186, 12 Sup. Ct. Rep. 396; Shively vs. Bowlby,
152 U. S. 1, 35, 38 L. Ed. 331, 344, 14 Sup. Ct. Rep. 548;
Hale, DeJure ~Iaris, chaps.l, 4, 6; Hargrave's Law Tracts;
lJtltlolry vs. N o~rton, 100 N. Y. 424, 53 Am. Rep. 206, 3 N. E.
581. The doctrine that the owner tal{es the risk of the increase or diminution of his land by the action of the water
applies as well to rivers that are strong and swift, to those
that overflow· tl1eir banks, and 'vhether or not dykes and other
defenses are necessary to keep the water within its proper
limits. It is when the change in the stream is sudden, or
violent, and visible, that the title remains the same. It is
not enough that the cha.ng·e may be dis·cerned by comparisor1
at two distinct points of time. It must be perceptible when it
takes placo. 'The test. as to wh~t is gradual and impercepti-

--
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ble in the sense of the rule is, that though the witnesses may
see from thne to time that progress has been made, theY,
could not perceive it while the process was going on.' Bt~·
Clair ·Cownty vs. LovingstonJ 23 Wall. 46, 67, 68, 23 L. Ed .
.59, 63, 64."
:Niinor on Real Property, sections 1010, 1011, 1012, 1013,
1014, and authorities cited; Mitchell 'VS. Baratta, 17 Gratt.
445; Chesapeake db Ohio Ry. Co. vs. Walker1 100 Va. 69. See,
also. Patterson 'Vs•. OverbyJ 117 :Va. 345.
Instrnctio11 "B", asked for by the defendant was as fol.
lows:
"The court instructs the jury that the Moncuin Creek is
made the boundary line between the land of the plaintiffs and
the land of the defendant, and the court tells the jury that
the said Creek is the true boundary line and that the plain
tiffs and the defendant are riparian proprietors. The court
further instructs the jury that if the banks of the' said creek
should be changed by the g-radual and imperceptible process
<>f accretion or erosion, the boundary line between the said
lands of the }Jlaintiff and the defendant would 0ontinue to
follow the creek; if, therefore, the jury should believe .from
the eviden(~e that lVIoncuin Creek did at one time in the past
flow at the place claimed by the plaintiffs that f.act would not
prevent th(~ creek as it now flows from constituting the true
boundary line between the lands of the plaintiffs and the de#
fendant in the absence of proof that the said creek suddenly
and perceptibly abandoned the old channel claimed by the
plaintiffs, and there being no evidence in this ca.se that the
said creek suddenly a.nd perceptibly abandoned the old channel claimed by the said plaintiffs (if such in fact was the
old channel) the jury must :find for the defendant, and fix
:Nloncuin Creek as the true boundary line behveen the land
of the plaintiffs and the defendant. H (R., 551.)
4

The foregoing instruction stated the law -corectly as applied
'to the facts and the evidence, and the court ~rred in not giving it, we respe0tfully submit.
The court erred in giving instruction No. 1, ov·er the objection of the defendant.
The court told the jury ''that if they shall believe from
all the eviden~ in this case that the main channel of Mon-

,--------

20 .

Supreme Court of Appeals of Virginia.

cuin ·.Creek and the flow o fits water was once close to a dyke
built ·by CoL Thomas Carter on Pampatike and along the location on plat made by L. D. Robinson, Surveyor, Sept. lOth,.
1930, and deeignated as directed by the plaintiffs, ''Old Creek
Bed'', and introduced as evidence in this case, and the jury
shall further believe from the evidence that said creek afterwards perceptibly ch~ged its course because of evulsion or
.as the effect of huma:p. agencies and now flows in an entirely
new and different main channel and between new and different banks, then the court instructs the jury that such change
in Moncuin Creek would not constitute a ~ange in the
.boundary line ·between Pampatike and Blake's tract, but
that which has been designated as the "Old Creek _Bed"
along said dyke would continue as the true boundary line
.between these two tracts and you must find for the plaintiff.
. (R., 543.)

. There was no evidence in the record that the creek "per.ceptibly changed its course because of evulsion or as the
.effect of human agencies"· If Moncuin Creek changed· its
~course, no one knows when it changed or why it changed.
,The plaintiffs did not know and no witn.ess produced by
,:them knew. Moncuin Creek was flowing where it now runs
.when J. }[. Abrams bought the land, no'v owned. by the
:Plaii~.tiffs, in 1917. There being no evidence that the creek
"perceptibly changed its course because of evulsion or as
.the effect of human agencies'' the instruction was erroneous,
~and should not have ben given, it is respectfully submitted.
Since the instr~ction is fatally 4efective for the reason stated,
.we do not deem it necessary to comment on the other objec·,ti~ns theret.o. We do, however, refer to them. (R., 544.)
,

~

Instruction ~ 'D '', requested by the def·endant and refused,
,was as follows:

; ''The court instructs ·the jury that the question before
them is the location of the true boundary line between th~
land of the plaintiffs and the land of the defendant, and they
are to determine that from all of the evidence in the case,
·and if from all of the evidence in the case they ~Iieve that
Moncuin Creek is the true boundary line, then they should fL"r
said creek as the boundary line between· the said land.''
(R., .552.)

Under the facts and evidence of this case, the court should
have told the jury as a matter of law that Moncuin Creek,
which is a bold running stream, constituted the boundary line.
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The said creek was a natural landmark which had been :fixed
by the deeds under which the parties claimed title to their
respective tracts of land. Patterson vs~ Overby, 117 Va. 345.
Instruction '' C ", asked for by the defendant and refused,
was as follows:
''The court instructs the jury that if they believe fron1
the evidence that the said def·endant and those under whom
he claimed have been in actual, open, exclusive, and hostile
possession of the said land in dispute for fifteen years, next
preceding tlH~ commencement of this suit, under claim of titie, then the said defendant is entitled to the said land and
the jury must find for the defendant." (R., 552.)
The defendant, Woody, purchased the same land that was
allotted to 1\fary 0. Buckner in 1885, in the division of Pampatike. 1\ifoncuin Creek was the western boundary of the
land. The land had been in possession of the Carter family
for over a hundred years. 1\Ir. Woody testified:
Q. \Vho had possession of that piece of land and control
of it before you purchased itY
A. The piece of land in dispute, before I got it, Mr. Clements had possession of it for renting, hut it had been in the
Carter family for over a hundred years, I understand.
Q. Who was manager and had possession Y
A. He was manager and had possession of it, renting from
the Safe Deposit and Trust Company of Baltimore.
Q. Did he exercise control and possession of it Y
A. Yes, ever since I have known it.
Q. Ho·w long have you been in possession as owner 7
A. 'Something over two years. (R., 506). '* * ~
Q. Do you lmow anything about the wire fence on this
place?
A. The fence was put there by Mr. Clements is all I kno,v.
I know Mr. Clements had possession of the place. I have
hunted with him many a time there.
Q. Do you know how long· that fence has been in there 1
A. Som·e in the·re ever since 1908.
Q. What was the object of putting the fence up there?
A. !II~. Clements put his cattle in there. He wanted to
graze it.
Q. Is tbe pasture, tbe grazing land, on the part in dispute
heref
A. Yes, sir. * e •·
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Q. Have ~'ou paid taxes on this piece of land ever since you
have owned it?
A. Yes, sir. (R., 507, 508.)

The evidence for the defendant further showed that the
creek had not changed its course. Moncuin Creek was the
boundary line, and the defendant owned the same land that
· was allotted to 1\{ary C. Buckner in 1885, in the division of
Pampatike. The plaintiffs admitted that the creek was running where it now runs in 1917 when their father purchased
the land no\V owned by them. The defendant claimed title
to the land under a good and valid ·deed conveying it.
In Richmnnd vs. Jones, 111 Va. 214, in an opinion by
l(ei th, P ., the court held :
''Actual possesison of a part of a tract of land, under color
and claim of title to the whole, is possession of the whole,
* * * "
In G1·cen vs. Pennington, 105 Va. 801, Buchanan, J., speaking for the court, said:
"In this state of the case, as was said by Judge Lee, speaking for the court, in the case of K oiner vs. Rankin, supra, if
the junior patentee settle upon that portion .of the land
·within the interlock, claiming the whole within his boundary,
he thereby ousts the senior patentee of his constructive
seisin and becomes actually possessed to the extent of his
grant. .Here possession of part is possession of the ·whole.
* * * ,,
In S;harp vs. Shenandoah Furnace Co., 100 Va. 27, Cardwell, J ., delivering the opinion of the court, said :
I

''A claim asserted to property, under the provisions of a
conveyance however inadequate to carry the true title to
such properiy, and however incompetent might have been
the pow:er of the grantor in such conveyance to pass title to
the subject thereof, is strictly a claim under color of title,
and one whieh will draw to the possession of the grantee the
protection of the statute of limitations, • • * . ''
See, also, Guaranty Title t:t Trust Corporation vs. United
States. a case under the Virginia Statute, 246 U. S. 68, L.
Ed. 636.
·
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The instruction correctly -stated the law. There was ample evidence to support it, and the court erred 'in refusing.:it,
we respectfully submit.
Instruction 4, given by the court over the objection of the
defendant, was as follows:

''The court instructs the jury that there is not sufficient
evidence in this case on which to have a verdict for the defendant on the ground of adverse possession." (R., 554:.)
The evidence of adverse possession was a question of fact
for the jury. We have just seen that the defendant claimed
under J\tlary C. Buckner, who acquired the land in 1885. The
land was in the possession of those claiming under her until
it was sold to the defendant. The possession being under
deed, extended to the whole tract and embraced the land
in dispute. The instruction on adverse possession asked for
by the defendant was refused, and there was no reason or oc-casion for the instruction. It was highly prejudicial to the
defendant, it is respectfully submitted.
(5)

The court erred in not setting aside the verdict of the jury
and in refusing to fix Moncuin Creek as the true boundary line
between tl1c land of the plaintiffs and the land of .the defendant.
·
.~{oncuin Creek 'vas the fixed boundary. No amount of evidence couLd change it. It remains permanent. Moody vs.
F a.rinholt, decided 1\{arch 24, 1932. There was no evidence of
evulsion and no question of disputed fact to be submitted to
the jury on the issue raised by the pleadings·. The matter
was a. question of law. The court should, therefore, have
set a~ide the verdict and entered judgment for the defendant, fixing 1\-Ioncnin Creek as the boundary line.
.Tl1e judgment alters a natural landmark. The running
creek no longer constitutes the boundary line. Its destructio11
will. in all probability, lead to other litigation and further
strife.
For the foregoing reasons, petitioner prays that he may
be granted a writ of error and S'ltpersedeas to the judgment
complained of; that the record may be reviewed and the judgment reversed, and that final judgment be entered by this
court. fixing 1\{oncuin Creek as the true boundary line between
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the land of the plaintiffs and the land of petitioner, and your
petitioner will ever pray,. etc.
W. W. WOODY,
By J. D. JMITCHELL and
DAVID MEADE WHITE,
his attorneys..

J.D. MITCHELL,.
DAVID MEADE WHITE,
Attorneys far petitioner.
I, David Meade White, an attorney at law, practicng in
Supreme Court of Appeals of ,Virginia, do certify that,
in my opinion the said decision and judgment complained of,
should be reviewed and revers-ed by this honorable court.
th~

DAVID MEADE WHITE.

I, Geo. E. Haw, one of the attorneys of record, who repre..
sented the plaintiffs in the trial court, do hereby acknowledge
receipt of a copy of the foregoing petition this 13th day of
June, 1932.
GEO.E.HAW,
of Attys.. for Plaintiffs..

Received June 14, 1932.

H. S. J.
Received by me June 27/82..

H. W. H.
Writ of error and supe-rsedeas awarded. Bond $500.00..

HENRY W. HOLT..

Aug. 5, 1932.
Received July 6, 1932.

H. S. J.
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VIRGINIA:
In the Circuit Court of King William County.
Pleas at the Courthouse of the County of IGng William,
before the Circuit Court of said County, in an an action at
law, wherein J. M. Abrams, Jr., W. R. Abrams, Minnie L.
Floyd, S. C. Abrams, T. M. Abrams, Mattie Abrams. }fordecai Abrams, Mozelle J oily, Roger Abrams, Elizabeth
Abrams and Wiley Abrams, were plaintiffs and C. C.
Woody, defendant.
Be It Remembered, that heretofore, to-wit: In the Office
of the said Court, September· 21st, 1930, came the plaintiffs
and filed their ,motion against the defendant which motion
is in the following words and figures :
Virginia:

In the Circuit Court of King 'Villiam County.
J. M. Abrams, Jr., W. R. Abrams, Minnie L. Floyd, S. C.
Abrams, T. M. Abrams, Mattie Abrams, J\fordecai Abrams,
Mozelle_ Jolly, Roger Ahrams, Eliza.beth Abrams, Wiley
Abrams
vs.
C. C. Woody.
To the Hon. Claggett B. Jones, Judge of the Circuit Court
of King William. County, Virginia:
Your petitioners, J. M. Abrams, Jr., W. R. Abrams, J\Hnnie L. Floyd, S. C. Abrams, T. l\£. Abrams, Mattie A.brams,
·Mordecai Abrams, 1\Iozelle J oily, Roger Abrams, Elizabeth
'Abmms and Wiley Abrams, respectfully show unto the
Court:
·page 2 ~

1. That your petitioners are possessed in fee
simple absolute of the tract of land in Acquinton
·Magisterial District, l{ing William County, known as part
of ''Blake's'' containing 275 acres more or less, it being the
property formerly owned by Blakes and which was purchased
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by J. ~I. Abrams during his lifetime, the said J. M. Abrams,
having died intestate and seized and possessed of the said
property leaving as his heirs at law your petitioners.
2. That C. C. vVoody is a coterminous land owner with
your petitioners, the sa.id C. C. Woody o'vning a portion of
the Pampatike tract. That the true boundary line between
your petitioners and the said C. C. Woody begins a.t a point
in center of the old creek bed corner to J. P. Woody's estate, Pampatike owned by C. C. Woody and your petitioners'
property and thence runs in a southerly direction along the
bed of the old swamp or creek to the old mouth of Gravel
Run Swamp. This said part of the old swamp or creek follows along and close to an old dyke built by ~Carter on Pampatike property, and the said true boundary line is more particularly designated on a plat made by L. D. Robinson, Surveyor, September 10, 1930, as follows:
Beginning at a point '' C'' on said .plat a.t a· stob in the bed
of the old creek corner to J. P. Wood's estate, Pampa.tikc
owned by C. C. Woody and the property of your petitioners
known as "Blake's", which said point "·C" is 190 feet southeast of a white oak on your petitioner's property, thence following down the old creek bed S. 57 W. 100 feet, S. 6314, W.
100 feet, S. 32lj2 vV. 121 feet, S. 8 W. 137 feet, S'. 25 W. 80
feet, 8. 18 E. 88 feet, S. 2lj2 E. 100 feet, S. 41 E. 115 feet,
S. 8 W. 106 feet, S. 43 "\V. 103 feet, S. 52 W. 160 feet, S. 75
W. 166 feet, S. 11 W. 133 feet, S. 5 E. 98 feet, S. 28 W. 89
feet, S. 16 W. 86 feet, S'. 201;2 ,V. 222 feet, S. 171h W. 115
feet, S. 14 W. 360 feet, S. 16112 W. 245 feet, S 71/2 W. 267 feet
to a stob at old mouth of Gravel Run Swamp corner to Pampatike owned by C. C. Woody, ''Blakes'' owned by
. page 3 ~ your petitioners and the property of J. C. Sweet,
which said last mentioned point is designated "D ''
on said plat made by L. D. Robinson, Surveyor, September
10, 1930, a copy of 'vhich said plat is hereto attached to be
filed herewith as a part of this petition.
3. Dispute having arisen between the said C. ·0. Woody and
your petitioners as to the true location of this boundary line,
your petitioners in accordance with Section 5490 of the Code
of Virginia, pray to be allowed to :file this their petition in
Your Honor's C{)urt, and that this Court will ascertain and
designate the t~ue boundary line, or lines, between your pe-
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titioners' real estate a.nd the tract of land known as "Pampatike" owned by C. C. Woody.
·
And your petitioners will ever pray, etc.
J. 1YI. ABRAl\1:S,.
W. R. ABRAl\tiS,
MINNIE C. FLOYD,
S. C. ABRAMS,
T. M. ABRAMS,
MORDECAI ABRAMS,
MOZELLE JOLLY,
ROGER ABRAMS,
· ELIZABET·H ABRAMS,
WILEY ABRA1YIS,
By Counsel.
DAVID NELSON SUTTON,
Counsel for Petitioners.

To: C. C. Woody:
You are hereby notified that the foregoing petition will
he filed in the Circuit Court of I{ing William County, Virginia, on the 1st day of Jthe October term, l 930, to-wit: October 6, 1930, to have ascertained and designated by the said
Court the true boundary line, or lines, between our real estate and that belonging to you.
Respectfully,

l\1:0ZELLE JOLLY,
ROGER ABRAMS,
ELIZABETH ABRAMtS,
WILEY ABRAMS,
J. M. ABRAMS, JR.,
W. R. ABRAMS,
MINNIE L. FLOY·D,
S. C. ABRAMS',
T. M. ABRAMS,
MATTIE ABRAMS,
MORDECAI ABRAMS,
By Counsel.
DAVID NELSON SUTTON,
Counsel for Petitioners.
(Plat filed in Clerk's office, Supreme Court.)
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.page 4 ~

.The defenilxJ!nt grounds· of. defense to the plaintiffs motiion fil~d herein on, the 16th day of October, 1930, is in the following words and figures:

Virginia:

In the Circuit Court of King William County.

J. M. Abrams, Jr., et als.•
vs.
C. C. Wooddy.
The defendant's grounds of defense are as follows:
(1) The defendant de~ies that the true boundary line or
lines betw~en the lands of the pe-titioners and that of the defendant are as stated in the petition in this proceeding.
(2) That the defendant oUJtzes a certain tract or parcel of
land lying and being in King William ·County, Virginia, containing 478¥2 acres, and bounded as follo,vs: beginning at
-a. white oak in Fountainbleau line, thence South 27 degrees
·_west 92.50 chains to a gate post, thence South 18 degrees
·East 22.50 chains to the middle of the barn door on Pam.patike farm, thence South 18 degrees West 48.50 chains to
_point on Pamunkey river, thence up the river 17.50 chains to
the mouth of Manquin creek, thence up said creek 226 chains
to a gum tree, corner to :B"'ountainbleau, thence North 70 degrees East 52.50 chains to the beginning, being that portion
of Pampatike estate allotted to Mary Nelson Carter Buckner in the pal'tition thereof in the chancery suit of C. Shirley Carter, et als., vs. Ann W. Carter,' et als., as per decree·
of the circuit court of King William County, Virginia, entered
· on the 19th day of April, 1886, and recorded in the
page 5 ~ Chancery Order Book No. 1, pages 88, 89 & 90, and
which was conveyed to the defendant hy Evelyn
Byrd Bassinger and others and recorded in the clerk's Office of King William County, Deed Book 45, page 455.

-

(3) The defendant charges and avers that he and those
under whom he claims· have been in ·actual, exclusive, uninterrupted and adverse possession of the lot of land in controversy in this action for a period of more that 40 years,
and the said lot· of land in controversy has been held and
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claimed by the defendant and those under whom he claims
under title to same.

C. C. WOODDY,
By Counsel.

J. D. MITCHELL, p. d.
page 6 }

And at another day, to-wit:

At a Circuit Court continued by adjournment and held
for the County of King William, on the 16th day of October,
1930, the following order 'vas entered:

J. M. Abrams, Jr., W. R. Abrams, Minnie L. Floyd, 8'. C.
Abrams, T. M. Abrams, :htfattie Abrams, l\{ozelle ,J oily,
Roger Abrams, Elizabeth Abrams, Wiley Abrams
vs.
C. C. Wooddy.
This day came the plaintiffs by their ·attorney and also
cam-e ·the defendant by his attorney, and the defendant filed
his grounds of defense and issues were joined, and thereupon came a jury of nine jurors, to-wit: J. M. K. Marshall,
B. J. Trimmer, C. N. Garrett, W. Earl Scott, II. I-I. Edwards,
· J. W. James, B. C. Slater, R. S. ]rfcl{enzie and W. C.
Hutchinson, who were sworn of and upon the premises to
speak, eight of whom were found free from all legal exceptions and qualified to serve as jurors in the trial of this case,
one, to-wit: H. H. Edwards, being found disqualified to
serve as a juror in the trial of this case, and thereupon H. C.
Littlepage, was summoned by the Sheriff of this County from
a list furnished by the Court duly drawn from the jury box
as prescribed by law to complete the panel, and was duly
sworn, and found free from all legal exceptions and qualified as a juror· in the trial of this case, a.nd thereupon the attorney for the plaintiff and defendant alternately struck from
said list the names of two, to-wit: B .•J. Trimmer and W.
C. Hutchinson, and the remaining seven, to-wit: W.
page 7 } Earl Scott, .T. J\II. T{. J\IIarshall, C. N. Garrett, H. C.
Littlepage, J. W. ·.Tames. R. C. Slater. and R. S.
1YicKenzie, were sworn of and upon the premises to speak,
and after hearing· the evidence of witnesses, the hour of adjournment having· arrived it is ordered that the jury bf?. adjourned over until tQm'Orrow morning at 9 o'clock.
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And at another day, to-wit:
At a Circuit Court continued by adjournment and held for
the County of King William a.t the Courthouse on the 17th
day of October, 1930.
J.

~:f. Abrams~

Jr., et als.,

vs.
C. C. "VVooddy.
This day came again the plaintiff by their attorney, and
also came the defendant by his attorney, and also .came the
jury adjourned over from yesterday, and after further hearing the evidence of witnesses receiving their instructions from
the Court and hearing the argument of counsel retired to consider of their verdict, and after being out sometime returned
into Court having found the following verdict, to-wit: "We
the jury upon the issues joined find that the true boundary
line between the lands of the plaintiff and the lands of the
· defendant is the bed of the old creek a.s designated on map
of a survey made by L. D. Robinson, Surveyor, dated Sept.
10, 1930, and filed with the petition in this case, the line being the line ''C''-"D" shown on said plat, J. M. K. Marshall, Foreman", Whereupon the attorney for the defendant
moved the Court to set aside the verdict of the jury on the
following grounds, to-wit: Admission of improper evidence,
misdirection of the jury, and as contrary to the law and evidence. Which motion the Court takes time to consider.
page 8 ~

And at another day, to-wit:

At a Circuit ·Court held for the County of King vVilliaru
at the ~Courthouse on December 12th. 1931.
J. M. .Abrams, Jr., et als.,
vs.
C. C. W ooddy.
This day came the parties by their attorneys and the Court
having carefully considered the motion of the defendant,
~ade on the 17th day of October, 1930, to set aside the verdict of the jury in this case on the foll~wing grounCf:s:
1. ·Misdirection of the jury by the Court, having given the
instructions asked for by the plaintiff, over the o.bject.ion
of the defendant, to 'vhich instruction it is agreed tha.t coun-
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sel does not recall that the g·rounds of the objections were
stated.

/

/j

2. The improper admission of a certain plat referred to
but not recorded with a deed from· C. R. Blunt to Jam~ C.
Sweet, recorded in D. B. 37, p. 337, of the clerk's offi94- of
King William County.
·

3. That the verdict is contrary to the la;w and evidence.
And the Court not deeming it necessary at this time to pass
on tJ1e question as to whether or not the· Court erred in allowing- the plat referred to in the· deed from C. R. Blunt tQ
Jams C. Sweet to be introduced in evidence, but being l>f the
opinion that the Court erred in having given instructions
asked for by the plaintiff doth order that the verdict rendered by the jury in this case on the 17th day of Octo., 1930,
be set aside and a new trial granted in this cause, to which
.action of the Court the plaintiff duly excepted.

It is further ordered that the defendant pay the costs of
the first trial ·of this case pursuant to Section 3522 of the
Code of Virginia.
~
page 9 }
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And at another day, to-wit:

At a Circuit Court held for the County of King William
at the Courthouse on December 18th, 1931.

J. M. Abrams, Jr., et als.,
vs.
C. C. W ooddy.
This day came the plaintiffs by their attorney~; and also
-came the defendant by his attorneys, and the defendant having filed his grounds of defense in a former trial of this case
issues were joined, ·and ther~upon came a jury of nine jurors, .
ro-wit: J. H. Richards, W. AL Greenwood, 0. L. Casey, Bernard Fox, C. R. Rice, Lewis Pollard, L.A. Parker:, D. Gregory and F. S. Martin, who were sworn of and upon. the premises to speak, and found free from all legal exceptions and
qualified to serve as jurors in the trial of this case, and thereupon the attorneys for the plaintiffs and defendant alternately truck from said list the names of two, to·-wit : W.
M: Greenwood, and F. 8'. Martin, and the re,maining seven,
to-wit: J. H. Richards, 0. L. ~Casey, Bernard Fox, C. R.
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Rice, Lewis P.ollard, L. A. Parker and D. Gregory, were
sworn ·of and upon the premises to speak, and after hear. ing the evidence of witnesses the hour of adjournment having anived it is ordered that the jury be adjourned over
until tomorrow morning at 9 :30 o'clock.
page 10 ~

.And at another day, to-wit:

· At a Circuit Court held for the County of King William
at the Courthouse on December 19th, 1931.

J. M. Abrams, Jr., et als.,
vs.
C. C. Wooddy.
This day came again the plaintiffs and defendant by their
.attorneys, and also came the jury adjourned over from yester~y- and after further hearing the evidence of witnesses,
the hour of adjournment having arrived it is ordered that the
jury be adjourned over until Monday morning at 10 o'clock.
And at another day, to-wit:
At a ·Circuit Court held for the County of King William
a.t the Courthouse on December 21st. 1931.
.J. M. Abrams, Jr., et als.,
vs.
C. C. Wooddy.

This day came again the plaintiffs and the defendant by
their attorneys, and also came the jury adjourned over from
Saturday and after further hearing the evidence of witnesses·
the hour of adjournment having arrived it is ordered that
the jury be adjourned over until tomorrow morning at 10

~~~

· page 11 }
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And at another day, to-wit:

At a Circuit ·Court held for the County of King William
at the .Courthouse on December 22nd, 1932;
J. 1\!L AbraiD;s, Jr., et als.,
vs.
·C. ·C. Wooddy.
I

'

I

'
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This day came again the plaintiffs and the defendant by
their attQrneys and als<;> came the jury adjourned over fron1
· yesterday, and after receiving their instructions from the
Court, and hearing the argument of counsel retired to consider of their verdict, and after being out sometime returned
into Court, and requested the Court that they be allowed to
view the property in dispute, whi-ch request was granted by
the Court, and after they returned from viewing the· property
retired to consider of their verdict, and after being out sometime returned into Court having found the following vetdict,
to-wit: "We the ,Jllry upon the issues joined find for the
plaintiffs and ascertain and d~termine the true boundary
line between the land of the plaintiffs and the defendant to
be the old creek bed of ],!Iol!.quin creek as designated on the
plat made by L. ]). Robinson, Surveyor, dated Sept. 10, 1930,
and filed with the petition in this cause, the said line beginning at the point de:·dgnated '' C'' on said plat and thence following the line dP.s]Q;nated "Old Creek Bed" on said plat
to point "D" at the old mouth of Gravel Run Swamp, Dencalion Gregory, Foreman.'' Whereupon the attorneys for
the defendant mQved the Court to set aside the verdict of the
·
jury on the follo,ving grounds, to-wit: lst. Mispage 12 ~ direction of the jury. 2nd. Refusal to give certain instructions offered by the defendant. 3rd.
Admission of improper evidence. 4th. As being contrary
to the law and evidence. 5th. Refusal of the Court tc admit certain evidence offered by the defendant. 6th, and that
the Court set aside the verdict of the jury and enter up judgment for the defendant. Which motion the Court overruled,
to which ruling of the Court the defendant by his attorney excepted. Whereupon the Court doth enter judgment ju accordance with the verdict of the jury, and doth consi.de.r and
determine that the true boundary line between the lands of
the plaintiffs and the defendant to be the ''Old Creek Bed''
of ],{onquin creek as designated on the plat made by L. D.
Robinson, Surveyor, dated Sept. 10, 1930, and :filed with the
petition in this cause, the said line beginning at the point
desig·nated ''0" on said plat and thence following the line
designated ''Old Creek Bed'' on said plat to point '' D ''
thereon at the old mouth of Gravel Run Swa.mp, and that
the plaintiffs recover of the defendant the eost by them in
this behalf expended. It is further ordered that a copy of
this or.der together with the plat made .by L. D. Robinson,
Surveyor, dated Sept. 10, 1930, and filed with the petition in
this case be recorded in the current deed book of this County
and indexed in the names of all the parties hereto. The At-:-

1
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torneys for the defendant indicating to the Court that he desires to apply for a writ of error a.nd su.persedias from the
Supreme Court of Appeals· of Virginia, the court doth suspend the judgment hereby entered for the period of 60 days
in order that the defendant may apply to the :Supreme Court
of Appeals of Virginia for a writ of error.
pag-e 13 ~ To D. N. Sutton and George E. Haw, Attorneys
for J. M. Abrams, and others:
Yon are hereby notified that on the 17th day of February,
1932, ·at 10. A. }f., of that day or as soon thereafter on that
day as the .T udge may hear me, I will tender to the Judge of
the Circuit Court of J{iug William County, at l{ing William
~Courthouse, Va., my bill of exceptions to the opinion of the
Court in the trial of the case of .T. 1vf. Abrams, et als., vs.
C. C. W ooddy, for the J udg·e of said Court to sign and make
part of the record in the case.
Given under our hands this 12th day of Fe·bruary, 1932.

C. C. WOODDY,
By Counsel.

DAVID M. WHITE,
J. D. MITCHELL,
p. q.
I hereby accept legal service of the within Notice.

DAVID NELSON SUTTON,
GEO. E. HAW,
Attorneys for J. M. Abrams, Jr., et als.
page 14 ~

And at another day, to-wit:

At a Circuit Court held for the County of King William
at the Courthouse on :B,ebruary 17th, 1932.
J. M. Abrams, Jr., et ·als., J '
vs.
C. C. W ooddy.
This day came the plaintiffs a.nd defendants by their attorneys, and the defendants tendered to the Court his certificates of exceptions Nos. 1, 2, 3 and 4, respectively, and
requested the Court to sign same which said certificates the
Court doth sig·n and the same at·e made a part of the record
iJJ. this case.
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The Defendant's Bills of Exceptions are in the following
words and figures:
CERTIFICATE NO. L
Virginia:
In the Cir-cuit Court of King William County.

J. M. Abrams, Jr., et als.,
vs.
C. .C. W ooddy.
I certify that the following evidence on behalf of the·
plaintiffs and defendant respect~ully is all of the evidence
that was introduced on the trial of this case:
page 15 } Virginia:

In the

Cir~uit

Court of King William County.

J. 1\L Abrams, et als.,
vs.
C. C. Woody, et als.
Appearances: Messrs. Haw and Sutton, for the plaintiffs.
Messrs. ~Iitchell and White, for the defendants.
December 18th, 1931.
page 16}

1\Jir. Sutton: I desire to introduce a. deeu rrom
R. R. Florance, Special Commissioner, to J. M.
Abrams, dated June 17th, 1920, recorded in the clerk's office of King William County on August 2nd, 1920, in Deed
Book 35, page 238.
I also desire to introduce the Land Book of 1879, which
shows J. J. Blake's estate, 500 acres, adjoining Brandywine.
~fr. White: We have nothing to do· with the way you a.re
proceeding, but what a.re you introducing1
Mr. Sutton: The Land Book of 1879.
Mr. White: We object to it. The Land Book is not a deed.
Mr. Sutton: We also offer the Processioner's Book, pages
68-69.

THIS DEED, made this 17th day of .Jnne in the
year 1920, between R. R. Florence, Special Commissioner, as hereinafter recited, party of the first part, and
page 17}

36

· ·- .- · Supreme Court· of Appeals of Virginia.

J. M.. Ahrams, of the County of King William, Virginia, party
of the second part.
WITNESSETH:
WHEREAS, the Circuit ·Court of the County of I{ing
William Virginia, by its decree entered on the 6th day of
April 1917, in the chancery snit therein depending under the
short style of Ida B. Blake et als vs. ~fary E. Lincoln, et
als, appointed R. R. Florence and Isaac Dig·gs; as Special
Commissioners to sell the tract of land hereinafter mentioned
and referred to at auction, after advertising the time, place
and terms of s~le as in said decree set out~· and,
WHEREAS, the said S"pecial Commissioners, after duly
giving the required bond, and after duly advertising the time,
place and terms of sale, offer the said land for sale a-ccordingly, at auction, subject to the reservation as to the Blake
family burial ground, as hereinafter set out, on the 3rd day
of May, 1917, at which sale the last and highest bid therefor
was made by the said J. ~L Abrams, and the same was knocked
out ot him subject to the approval of the Court, a.t his said
hid of -Sixty-five Hundred and Fifty ($6,550.00) Dollars, upon
the terms of one-third cash, and the .balance in equal installments with interest, one and two years after date of sale,
·the deferred payments to be evidenced by the notes of the
purchaser waiving· the homestead exemption, and the title to
the la~d to be retained by the ·Court until the purchase price
was fully paid; and
·page 18 } W·HEREAS, the said sale having been duly re.
. ported to the Court, the said Court by its decree
:entered in said cause on the 5th day of June 1917, accepted
-the said bid of the said J. ~L Abrams, and confirmed the sale
tq him at said price, and upon said tenns, subject, however,
:to said reservation as to said graveyard, and directed him
to comply with his said bid, but with lea.ve to the said J. M.
-Abrams, to pay a greater proportion in cash or notes for
corresponding less sum, \vith interest, or to pay all cash ;
and
· WHEREAS, the said J. 1\L Abrams, duly complied·with his
said bid and said decree of June 5, 1917, by paying in cash
the sum of Four Thousand ($4,000.00) Dollars, and giving his
two notes each for the sum of twelve Hundred and Seventyfive ($1275.00) Dollars, dated May 3, 1917, bearing interest
from date thereof payable one and two years ·after 'late, respectively, which cash and notes were duly deposited in the
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National State and Oity Bank of Richmond, Virginia, to the
credit of the Court in said cause; and
. WHEREAS, the said J. :iYI. Abraham has paid the balance
due on his said purchase of said land in said cause, as set
forth in decree entered therein on the 4th day of February,
1920; and
WHEREAS, by decree entered in said cause on June 7,
1920 R. R. Florance, Special Commissioner thereby appointed
for the purpose, was directed to make, execute, acknowledge
and deliver to said J. M. Abraham deed to said
page 19 ~ land, conveying the same to him with special 'varranty, subject, however, to the reservation as to
the Blake family burying ground, ag get forth in the proceedings in said suit, and as provided by the decrees entered
therein;
NOW THERE·FORE, In consideration of the premises,
and to carry into effect the decretal orders aforesaid, the said
R. R. Florance, Special Commissioner as aforesaid, the party
of th first part hereto, doth hereby gTant and convey, with
special warranty, unto the said J. l\L Abraham, the party
of the second part hereto, the following real estate, to-wit:
All that certain tract of land in Acquinton j\tlagisterial District, l{ing William ·County Virginia near New Castle Ferry
and Bridge, and lying on-the east (or easterly) side of the
road from Brandywine to New Castle, and on which land
is located the dwelling house occupied for many years by the
Blake li,amily, together witli the outbuildings and improvements thereon, and which is estimated to contain Two hundred and seventy five (275) acres, more or less but which
~as sold, and is hereby conveyed in gross and ·not by the
acre; but this conveyance, however, is made expressly subject to the reservation· of the grave yard or family burying
ground thereon as at present enclosed, with the rig-ht to any
and all members of the Blake Family to have ingress and
egress to and from said grave yead at any and all tim·es,
and with the right of burial and removal of their dead therein
and therefrom at any and all times, and with all proper
rig·hts, 'vays and easements usual and incident to such n
grave-:-y~rd or burial ground rese.rved on land sold..
The land hereby conveyed subject to the reservation a?
to said grave-yard, is a portion of· the land forn1erly ow.ned
by J. C. Blake deceased, A. B. Blake, deceased, and B. R.
Blake and others, and is the same which this special Cmn-

~upreme
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missioner was directed to convey to the said J. ~[. .Abraham as above set forth; certain other land formerly owned
by J. •C. Blake deceased, and others, having been conveyed
by R.. R. Florance et als., Special 'Comm.issionerR, by deed
dated June 15, 1917 and duly recorded, to Charles ]J'. ~,elin
and Co Inc. of Philadelphia., Pa. to which deed reference is
hereby made, the land hereby conveyed lying across the a.hove
mentioned road towards the east from said land conveyed
said Charles F. Felin, & Co., Inc.,
·
page 20

~

A paper writing, addressed to R. R. Florance,
Special Commissioner in said suit, and 8igned with
the names of J. IVL Abraham, E. V. Clements, B. R.. Blako
and T. ~I. Abraham, under date of .Sept., 9, 1917 is hereto
attached at the request of J. M. Abraham, in which .it is recited tha.t J. J\L Abraham desiring to have the boundaries
of said graveyard of the Blake family ascertaiuet1, that tl1ey,
on that date went upon the premises and carefnl.Ly ruea.sni·ed
the same, and found the measurement of the boundaries of
said graveyard to be sixty feet on the north side, sixty feet
on the east side, sixty feet on the south side, and sixty feet
on the west side; and in which it is further reeitNi tl1at the
said graveyard is at pre.sent enclosed by a. sawed plank fence
and that they measured around the outside of ~aid fence,
and that the dimensions or boundaries are as above :set fort!!.
The said paper writing having been brought to said B. R.
]1-Jorance, S'pecial Commissioner, by the said J. M..A.brahaJn, with the request that it be attached to the deed to be
given to him, it is attached simply for such light as it n1ay
throw on the matter of said graveyard being made as at
present enclosed", set forth in the previous gra11tiug par1
of this deed, in accordance· with the terms of the decree of
tTnne 5, 1917, and the subsequent decrees.
Witnes') tbe following signature and seal.
R. R. FLORANC~],
Special Commissioner,
St;".te of "V"irginia,
City of Richmond, to-wit:

(Seal~

I, E. V. Farinholt, a Notary Public in and for the City
of l{ichmond, in the State of Virginia., do hereby
page 21 ~ certify that R. R.. Florance, Special Commissioner, whose name as such is signed to the foregoing writing bearing· date on the 17th day of June 1920 hath
acknowledged the same before me in my City aforesaid.
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Given under my hand this 19th day of J nne 1920.
My Commission expires Aug. 15, 1921.
E. V. F ARINHOLT,
Notary Public.
1\-Ir. R. R. Florance, Special Commissioner, in Chancery
suit of Ida B. Blake et als vs. Mary R. Lincoln, et als depending in the Circuit Court of the County of King William

Va.,:
It being the desire -of the purchaser of the portion of the
Blake property containing the old family residence, namely
Mr. J. M. Abraha.m, that the boundaries of the old graveyard or family burying ground of the Blake family be as-certained, we, the undersigned, have been this day upon the
premises, and have carefully measured the same, and find
the measure-ments of the boundaries of said Graveyard to as
follows;

On the North side 60 feet
On the South side 60 feet
On the West side 60 feet
On the east 2 side 60 feet
The said graveyard is at present enclosed by a sawed plank
fe-nce and we measured around the outside of s·aid fense, and
the dimensions of boiu1daries are as above set forth.
In testimony whereof, we have hereunto set our hands, this
~th day of September in the year 1919.

J. !JI. ABRAHA~i
E. V. CLEl\iENTS
B. R. BLAiill
T. M. ABRAHAl\i
page 22 :} Virginia:
In the Circuit Court Clerk's Office of King William ·County,
August 2, 1920.
This deed was presented with $7.00 U.S. Rev. Stamps duly
canceled and together with the certificate and letter annexed
admitted to record.
Teste:
B. C. GARRETT, Clerk.
Recorded Deed Book 35 pages 238 &c..
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OWNER
Carter &
Willis
Carter&
Blake
Carter & ·
Skidmore
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~

Proces.~ioners

Book 1885 page 68

Moncuin Creek to Blake's line.
Moncuin Creek to Skidmore's line.
Moncuin Creek to its mouth.
Processioners Book 1885 page 69.

Owner of
land.

A. D. Willis
& B.R.
Blake

. &

A. D. Willis

Beginning at Moncuiti bridge, thence along
Moncuin creek to Black Gum corner with A. D.
Willis. and B. R. Blake's Est., line, thence up
fence to angle in Blake's, thence along fence to
angle in Willis; thence to public road no tree,
corner in Blake's and Willis,. Ests., thence along
main road to corner at Brandy wine store,
thence to Moncuin Bridge.

B. R. Blake's
Est. line

Beginning at black gum on Moncuin creek,
corner line between A. D. Willis and B. R.
Blake's Estate, thence down Moncuin creek to
A. D. Willis
mouth of Gravel run, no tree, thence up gravel
run, line between B. R. Blake's Est., and R.· F.
B.R.Biake
Broaddus, to an ash, comer with H. B. Tomlin,
R. F. Broaddus in B. R. Blake's and R. F. Broaddus line on
H. B. Tomlin
Gravel Run, thence up Gravel run line between
Tomlin and Blake's Est. to corner with Blake's
Est. in Tomlin's line, sweet gum pointer to
A. D. Willis
corner in Tomlin's line, thence along line beB. R. Blake
tween Blake's estate and Tomlin's to corner
&
with A. D. Willis in Tomlin's line to three white
Mrs. C. Colter oaks, as pointers to corner in Blake's Estate,
thence along. line between Blake's Est & Willis
to cedar stake, in Blake's lirie, thence along line
in field, between Blake's Est. & Colter to stage
road no tree.

A. D.

page 24

~

Beginning at three white oaks as
pointers in Tomlins & Blake's line,
llne
thence along line of markes trees to cedar stake,
H. B. Tomlin
corner to Mrs. Colter in Tomlin's line, thence
Mrs. Charlotte along line of marked trees to corner pine in
Colter.
Willis and. Colter line, thence along a line of
marked trees to cedar stake in Blake's line.

Willis
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Land Book 1879 page 13 line 37 of King William Co. V a. Blake B. R. Est., assessed with 500 acres of land Aequinton
District, Adj. Brandywine

°

B. C. GARRETT, JR.,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:

page 25 }

DIRECT EXA1\1INATION.

By Mr. Sutton:
· Q• When were the records of the clerk's office of King
William County destroyed¥
A. January, 1885.
Q. Were any of the Land Books preserved from this fire f
A. Yes, sir; from 1879 up.
Q. Is 1879 the oldest record preserved from that fire?
A. Yes, sir.
Witness stood aside.

0

Mr. Sutton: Now I desire to offer it.
The Court: What is that- to showY
Mr. Sutton: To show the property_ in: Blake's name in
1879, just what I read to the Court, that on page 13 it shows
J. J. Blake's estate, 500 acres adjoining Brandywine.
The Court : That was the grantor or original
page 26 } owner of the property owned by Abrams?
Mr. Sutton: Yes, just showing the- oldest record here which shows it in the name o.f Blake.
Mr. White: Abrams got the whole 500 acres?
Mr. Sutton: I want to show at that time it was in Blake's
name.
Mr. White: Did Abrams get the whole 500 acres 7
Mr. Sutton: I don't think so.
Mr. White: Then I objeeto to it.
The Court: Objection overruled.
Mr .. White: Exception.
0

°

page 27 }0

LUCIEN D. ROBINSON,
a witness introduced in behalf of the plaintiffs,
being ·first duly sworn, testified &s follows :

0
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DIREOT EXAMINATION.
By 1\fr. Sutton:
Q~. Mr. R<>binson, yon are a surveyor, are you not~
A. Yes, sir.
Q. I hand you a. plot dated-or a blueprint of a plot dated
. September lOth, 1930,The Court: I understand you object to that.
1\IIr. White: Yes, sir.
Q. Did you make tha.t plot or the original of which that is
a blueprint?
~Ir. White: It shows on the plat he made it from hearsay
testimony.

A. Yes, sir, I made it.
Q. Did you survey the lines as claimed by the plaintiffs
in this suit as shown on that plat¥
J\!Ir. White: We object. It is not a question· what they
claim; it is a question what they own. You asked him if he
surveyed the lines as claimed by the plaintiffs.
The Court: I am going to admit it; the lines as
claimed by the plaintiffs. Now that is the issue.
He claims this line and you gentlemen say it is
another line.
J\!Ir. vVhite: Exception.
page 28

~

By 1\IIr. Sutton:
Q. I understand you did make the surveyY
A. Yes, sir.
Q. Who pointed out to you the line CD on that plotY
1\'Ir. White: We object to that. If Your Honor please,
this being an action of ejectment, haven't they got to show
they own this property according to a deed 1 They have got
to show they have some deed to this property, not what somebody pointed out to him and said, ''I cla.im that line". That
is nothing but hearsay. The person who pointed that line
out should have the information from a deed if he is going
to have it in evidence before the court. I think that question has been decided by the court.
The -Court: The ~Court is going· to admit it now. Then
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if I find I have erred about it as we go on the Court will t.~.
trace its steps.
·
. · 1\fr. l\fitehell: I would like to say this before Your Ho~or
passes on it. He has asked the witness who pointed out to
him the line. Now the object of that question is
page 29 } to bring in a witness who is not coming in thls
court to testify and getting before this jury h~ar
say evidence. No foundation has been laid to show this
man had peculiar knowledge of means of knowing wher-e the
line-s were and for that reason we object.
The Court: I understood that matter was settled this
morning. I suppose you are talking about the Edwards testimony.
Mr. Mitchell: No, sir.
Mr. Sutton: The other man is dead.
Mr. White: They are not going to bring a dead man in
this case.
Mr. Haw: That is the best evidence in these cases.
The Court : The question is admitted and later ori if I
!lind as the case develops that is improper evidence I will re·
verse the ruling of the Court.
Mr. White: Instead of keep jumping up on my feet can't
it ·be understood I am objecting to all this line of testimony!
The Court: Yes, if you are objooting to the whole of it.
By :Mr. Sutton:
Q. Who pointed out to you the line CD on that plot?A. The Abrams brothers and two darkies. The Abrams
brothers pointed out certain conditions of the soil I found.
Q. What two colored men f
page 30 }

1\fr. Mitchell: It is understood all this is objected to.
The Court: I understood from Mr. White he objected to
all the testimony this witness is giving.
A. Ephriam Bowler and Warren Butler.
Q. Has Ephriam Bowler since died 7

A. He has.
Q. He is now dead f
A. Yes, sir.
Q.- He was there at the time you surveyed this line?
.A. Yes, sir.
Q. He pointed out to you the line CD; is that correct Y
A. That is correct.
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.

. . . Q. -Do you know how old Ephriam Bowler was at that
timet
A. I think he was about 85 years old.

The ·Court: When was that Y
Mr. Sutton: September lOth, 1930.

A. (Continued) I am not sure about that, but I know he
was a very old man.
Q. Was there on the ground when you surveyed the line
evidence of a dike 1
A. It was.
Q. Does your tracing on the plot correctly show the loca. tion of the evidence of that dike on the ground Y
page· 31 ~ A. Yes, sir.
Q. Does your plot correctly show the line of
the present swamp, the boundary line claimed by Mr. Woody.!
Mr. White: We object to that, too.
A. It is correct to that dike, that one on the other side.
Q, How much is the land between the line of the present ·
swamp and the bed of the old creek as designated on that
plotY
·
A. 28% acres.
.
Q. How long have you been surveying?
A. About 20 years.
.
Q. Do I understand you ran this line, which is designated
·''old creek bed'' -on. your plot, at the place pointed out to
·you on the ground ·by Ephriam Bowler, W a.rren Butler and
Mordecai and !iack A·brams; is that right Y
·

· A. Yes. ·
.
·
Q. Explain to the jury at point D on that plot\

~

.

Mr. Mitchell: Before Mr. Sutton proceeds further I want
to make at this time so much of the witness' testimony which
refers to the faet that he made this plot or ran these lines
upon statements made to him .by Warren Butler and Ephriam
Bowler be stricken out and my reason for asking that that
statement be stricken out is due to the fact that
page 32 ~ under decisions of the ·Supreme ~Co1;1rt of Appeals
where a party lives on la.nd or somebody may come
along and say to the surveyor, ''These are the lines'' and he
runs those lines in accordance with that party's statement unless you show that the party was the owner of the land, was

·~---

-------
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a surveyor or a chain-carrier in making the orignal survey
or had peculiar means of knowing the lines tha.t such statement made by that party is improper evidence. That is based
on the ease of Clements vs. Kyles, 13 Grattan, 'Page 478.
The ·Court: Now, Mr. Mitchell, when the Court admitted
this testimony it did so upon the representation by counsel
that it was a plat that showed the line claimed to be the line
by the Abrams, as well as the line supposed to be the line
claimed by Mr. Woody. Now, of course if these gentlemen
can't show later on in the case they have any title to that line
they can't recover, but that is a plat indicating where they
claim their line to be and the plat is offered for that purpose. lf there be no record title a.t all in the clerkt.s office
of their ownership of any land in that vicinity they .could
not possibly recover, but this is an indication only that the
jury may see where they are claiming the line.
page 33 ~ Now I take, it also, in reply to you and the case
you have cited, that these gentlemen expect to
produce some evidence upon which Mr. Robinson predicated
his survey; that is, some of those witnesses are going to
appear in this court and testify that they did point out to
him the line and their reason for pointing it out' to him. That
ma.y come after,vards. I don't know.
Mr. Mitchell: Certainly they couldn't introduce Ephriam
Bowler because it has been :just stated by the 'vitness he is
dead and that is my reason I am seriously objecting to this
going before the jury, a. statement which these gentlemen
are not in position to introduce the witness, the statement
of a witness whom they have not shown as yet was the owner
of the land, chain-earrier, surveyor who surveyed the laud
or who had any peculiar means of knowing·. You are letting
in what Ephriam Bowler said without showing that Ephrian1
Bowler's statement would be admissible.
Mr. Sutton: We cannot put all the evidence in at one time.
If we don't show Ephriam Bowler knew the line better than
anyone else you can strike the evidence out. I-Ie is now dead
and we will show to the satisfaction of the Court thatThe Court : As I stated to lVIr. Mitchell, you
page 34 ~ gentlemen were not putting. this witness on unless
you were going to back it up with other testimony
that is coming.
Mr. Haw: This is merely prelimnary.
·
The Court: It would be a futile thing if these gentlemen
didn't back it up.
9

46

Supreme Court of Appeals of Virginia.

By :Nir. Sutton:
·
Q.. Was Mr. Hooper Edwards down there when you were
running- this line?
·
A. I don't recall that he was there the day I did the work,
but he was there at one time with me.
Q. He was there with you Y •
A. I think it was the second tr1p I made there. I am not
sure about that.
Q. You 'vere there on two occasions~
A. Yes, sir.
Q. How long have ·you known Ephriam Bowler?
A. All my life.
Q. During your lifetime in what neighborhood has he
lived?
:1\'[r. White: We object. Wha.t has that to do with the
case¥
The Court: I suppose the object is to show that Ephriam
Bowler had information about this particular property and
at this particular place and how he acquired that information,
if the witness knows it-the one who gave the
pa,ge 35 ~ information to him.
A. I have known him all my life.
Q. J)uring your lifetime in what neighborhood has he lived?
A. He was born and raised at Pampatike, I think; lived
there in early childhood. The rest of his life has been down
in thP lo,vor end of 1he county.
Q. Did Ephriam Bowler state to you at that time whether
or not he kne'v the ltoundary line between Blalre's and Pa.mpatike?
}[r. W1Jite: ""\Ve object. If Your Honor please, unless it
could be shown that Ephriam Bowler owned this piece of
land or had an interest in it what he may have told somebody would be the rankest hearsay.
Mr. Mitchell: Our position is that a declaration against
interest of a party would be admissible, of course, but not
this.
The Court: Have you gentlemen invoked the doctrine of
statements of old people in the community in the matter of
boundary lines?
Mr. Haw: Yes, sir. The main reason we could introduce
such evidence was because the man was dead and was an
old maiJ. The law is well settled that persons who are dead
aud who were old persons and familiar with lines and have
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made declarations or statements with ref-erence to .. '~(~'
page 36 } it that that evidence is always·properly admissib~~,l\:,
in eases of this sort. I have tried dozens of these
cases.
1\{r. White: We are not concerned with how many cases ·
Mr. IIaw has tried, but would like for him to produee some
law to substantiate his contention.
The Court : I am going to overrule the objection.
1\'Ir. ·white : Exception.
,
·"="

.A.. Yes, he kne'v it, from what he said.

1\{r. White:
out.

Of course, we move the answer be stricken

Q. Did Ephriam Bowler say how he came to· know it Y
Mr. White: Same objection.
Mr. 1\'Iitchell: Are you going to allow a detailed statement
to be made of all that Ephriam Bowler said to the witness!
The Court: I wouldn't want too much of that on account
·of the delay in the trial. Yon gentlemen want just the mere
facts. I think the objection taken by Mr. Mitchell is a good
one, that you don 7t want to ·detail all the conversation that
occurred between Mr. Robinson and this old colored man
on that occasion.
,
1\t!r. Haw: I think we would be entitled to show what he
told him as to what was the boundary line, where he acquired
.
his information and the peculiar reason he knew
page 37 } it.
The· Court: I think anything he possessed as
the reason he gave the surveyor, his opportunity for observing· the property and the conditions at the timeMr. 1\!Iitchell: I feel that this is right important. The
reason I am raisingThe Court: Yon ean exeept to it.
Mr. Mitchell: I would like to call your Honor's attention
to this. I have given this matter some investigation. It is
true the general reputation in the neighborhood as· to the
boundary line by old heads is admissible in evidence. When
you leave that branch of it, when you eome to a sta.tement
made by a party a.s to the true boundary line the only case
I could find-these gentlemen if they have any better authority I would like for them to produce it-that yon must
show that the witness had an interest in that land, was the
owner or had some interest in it or when the. line was actually

:48

_Supreme .Co~rt of App·eals of ·Virginia.

run he was chain-carrier or that he actually surveyed the
line for· the parties. who owned it or that he possessed pe<mliar knowledge of the. trn~ boundary line.
·
The Court: Do I understand you are taking the position
that before ·such old man in the community can
pag·e 38 ~ say anything as to a line that separates two properties that that old .man must have an interest in
that property or must h~ve carried the chain 'vhen it was surveyed before he could give testimony that it was his understanding all his life that such-and-such was the line T
Mr. Mitchell: Or, according to this· c~se, he must have
had peculiar means of knowing.
Mr. Sutton: That is exactly what I want to show.
,. -Mr. Mitchell: But you can't bring out everything that, the
witness has said.
The .Pourt: The Court agrees with you, but if these gentlemen can give throug·h this witness the information or the
opportunity that this old man had ·and the knowledge that
he had upon which he based the information .that he gave to
.him on the occasion of the survey, that, I think, even under
your decision there, would ~be proper and, as I understood,
.that is what these gentlemen were attempting .to outline for
your benefit and the benefit of the jury.
Mr. Haw: That is just what we are trying to do.
Mr. Mitchell: We except.
A. Well, he used to mi~d the dike tq keep the water from
running over it. That is one reason.
page 39 ~ By Mr. Sutton:
.
Q. Did he state who owned Pampatike when he
minded the dike?
A. Well, he knew Colonel Carter. I suppose he did say so. ·
,By the Court :
. Q. ~he question was did he tell you at the time 'vho liv·ed
at Pampatikef
.
A. He was talking about Carter. I don't know whether he
s~p he lived there or not.
By Mr. Sutton:
Q. What did he say about Colonel Carterf

. · Mr. Mitchell: Is that properf
The Court : No.
Q. With· reference to this line Y
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A. It would be a hard proposition for me to tell you what
he said ; he said so much.
Q. Did he say 'vhether or not Colonel Ca.rter had ever told
him where the line was between Blake's and Pampatike t
Mr. White: Same objection.

.A. I don't remember about that.

CROSS EXAMINATION.
By Mr; White:
Q. Mr. Robinson, before you went down to this place on
September lOth, 1930, had you ever been there before f
.A. Yes, sir, I had been there. . Not on such a mission as
that, though.
Q. You had been there. Where had you been
page 40 ~ before September lOth, 1930, with reference to this
creekf
A. I had ridden up the creek, but I never paid any attenr
tion to it.
Q. You just mean you had ridden up the creekt
A. Yes.
Q. Were you alone at the time?
A. No.
Q. How long ago was that prior to September lOth, 1930 ~
A. I don't kno,v. I used to do some fox-hunting and we
used to hunt in there.
Q. The only time you were ever there prior to September
lOth·, .1930, was when you were fox-hunting?
A. Yes, sir.
·
Q. You don't know how the creek ran 1
A. No, sir.
Q. Now why did you go there on September lOth, 1930¥
A. I was employed by Mr. Abrams to go there.
Q. Which .Mr. Abrams f
A . .Abrams brothers.
Q. He employed you to go .down there 7
A. Yes, sir.
·
Q. What did he pay you 7
A. He paid me for the work.
Q. How much did he pay you Y
A. I don't remember now. I don't think it l1as
page 41 ~ been paid, all of it.
Q. They haven't paid you all of it 7
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A. No, sir.
Q. Still owe yon a part of it. How much do they owe now Y
A. I don't know. I ha.ve got a memorandum at my house.
Q. You don't even remember that¥
A. No, sir.
Q. What did Abrams tell you he 'vanted you to do before
you went down there 1
A. Well, they didn't tell me; said they had a piece of land
they wanted surveyed a.nd it wouldn't take but a little while.
Q. Is that all he told you?
A. Yes, sir.
Q. "Where 'vere you when he said that to you?
.A.. It was at my home.
Q. Did you live at Fontaine Bleu at that time?
A. No, sir.
Q. Your brother lives at Fontaine Bleu?
A. Yes, sir.
Q. How many of the Abrams came to your home and told
you they wanted you to do a little surveying?
A. I think it 'vas Sam Abrams.
Q. Is he in court?
page 42 ~ A. Yes, sir. ·
Q. Where did he· tell you he wanted you to survey1
A. I don't remember that, either. He might have told me
what they 'vanted. I don't recollect.
Q. You have no recollection of what they told you, where
they "ranted you to survey?
A. He might have told me. I am not sure.
Q. How did you happen to go down to this place that you
actually did survey unless they told you where to go?
A. He told me to come to ~{anquin and they met me and
took me down.
Q. They told you to come to Manquin and then took yo_u to
this place?
A. Yes.
Q. Yvas that on S~ptember lOth, 1930?
A. The date is on that paper.
Q. The date here is September 10th, 1930. Is that correct Y
·A. Yes, sir.
Q. When you g-ot to Manquin 'vhom did you meet f
A. I don't recall.
Q. Ho,v many of the Abrams went with you down to this
point in question?
A. Three, I think.
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Q. Three of the Abrams boys f

A. YeS, sir.
page 43 }

···.'.: . .

Q. Mr. Robinson, ho'v many maps did you make t

A. Two.

-

Q. What became of the first one!

A. I have it at my house.
Q. Why isn't it here?
A. Because they wanted to show something-an extension
up the creek and I had to make it a littl-e longer. The other
one isn't as long as this.
:Q. The one you made first wasn't satisfactory to them and
you 'vanted to make another one?
A. The wanted to show more, the· creek going through the
Blake land, if I recall it correctly.
Q. Will you bring that other one here 7 Can you get ·that
other one and bring it here Y
A. It is a copy at my house.
Q. Who did you show that first map to .after you made
it?
'
A. I sent it to them by mail, I think, or they came after

it.

Q. Did they send it back to you!

A.
'Q.
A.
Q.
A.

Yes, sir.
Who. sent it back to you 7
They did.
Who are "they''?
Or brought it back, one; I don't know.
Q. You don't remember whether brought it back orA. I think Mack Abrams brought it back.
page 44} Q. What did Mr. Mack Abrams tell you he
wanted to sho,v? Take this map and show us what
they wanted you to show on there that you hadn't shown on
the other one.
A. They wanted to show this part coming down here,
'vanted to show this division. I didn't have it on there. I
didn't pay much attention to thls property up there. They
wanted to show this corner and show this creek going through
these woods up here.
Q. Is that all they want.ed you to show?
A. That was the correction, I think.
Q. Do you remember about that or not 7
A. I am certain about that.
Q. Is that all the correction ·they wanted you to makeT
A. I know that is one.
Q. Do you remember anything else T
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A. I think that is all. I. had to make an extra trip to get
that. That is the second trip I made with 1\'[r. Edwards.
Q._ .Then you went back with Mr. Edwards, the second timet
A. I -think that was the time.
..
-Q. What was the object of going back-there -with Mr. Edwards!
A. They brought him down there when 1 was getting this
stuii.
·
Q. I want you to tell the jury why you ran that creek out
like that when there is no creek down there. Tell the jury
why you ran that around! there as a line when t,here is no
creek there t
page 45 ~ A. It is no ereek there, but it is a sign that water
has been there.
Q~ ·Water has been all over the swamp, hasn't it!
A. It· is a vein in there.
Q. Vein of what Y
·A. Sand.
Q. It is a vein of sand all over the county, isn't it 7
A. Of course, it is.
,
· Q. Now just· answer the question. Tell the jury why you
put that line there when there isn't any creek there and wrote
on there ''old creek bed'' Y
A. It isn't any question about that being a bed o:f water
that used to run along there.
Q. Water ran all over the 'vhole land·once. Don't you know
this is higher than that (indicating) y·
.A. Of-course, it is. It is filled up no,v.
Q. Filled up Y
-A. Yes, sir.
Q. Don't you know this is · higher than where the creek
isY
A. Very much higher.
Q; How did it get out here· when this is higher than the
·creekY
·
. A. Get out from wheref
Q. Dicht't you make that line there purely on imagination f
A. No, sir, I didn't. They showed me where they had
picked the sand up.
Q. Who showed you Y
page 46 ~ A. Abrams.
Q. Showed you 'vhat Y
A.· I could tell by the soil.
Q. It is some places there now like the one they showed
youY ·
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A.
Q.
A.
Q.

Yes, sir.
Don't you know no water could have run up fhat
Not in the present condition.
Do you believe any creek ran along there 7

hill~

The Court: NowMr. Haw: We have no objection to that.

Q. Did you see any evidence of any creek having run along
there?
· A. It is evidence water has been in there.
· Q. Of course, it is. Water has been all over th~ valley
down there, that swamp. It is evident it is running there
now. Don't you reckon it runs down in that swampY
A. The whole business is a swamp.
Q. Exactly so. I am asking you is there any evidence that
you sa:w when you were there that the creek ever ran along
there?
. A. There is evidence water 'vas in there. For what purpose I don't know.
Q. You won't tell the jury it "\va.s creek water, will you~
A. I couldn't tell the jury it was the natural bed of the
stream.
page 47 ~ Q. Then if the creek did run along there in the
natural bed it never ran along here except in ove1·flows 7
A. I think water ran along there.
Q. Water runs out in this road and in this· ya.rd, but what
I am asking you-you just told the jury that you didn't think
there was any evidence of any natural chann:el along there,
didn't you 7
Mr. Haw: He didn't say that.
The Court: Let's see what he says now.
A. I don't think it is natural.
Q. Now you are committed. on tha.t. Well, the jury is goin~
there and look. Why did you put that on there as the bed
of the creek when you tell the jury you don't think it was
any natural channel along there?
A .. It is the bed of a stream.
Q. That isn't wha.t I am asking· you.
A. Part of Monquin creek used to run along there, I am
satisfied.
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Q. Part of ~Ionquin creek used to run along there 1 Yon
told them a while ago it ran all over the swamp, didn't you Y
A. Part of it used to run do\vn by that dike.
Q. Part of it?
A. Yes, sir.
Q. Where did the other part runT
page 48 r A. Part runs through Pampatike.
Q. When~ it is running now 1
A. Part where it runs now.
Q. Which was the main channel?
. A. I 'vouldn 't say it has been any change there in a number of years.
}.fr. Haw: I would suggest if the witness simply expresses
his opinion whether there has been any change that isn't
proper evidence. You asked him whether ot· not that was
_..a channel and he testified it \Vas a channel, but I say it is
not proper that the witness should be called upon to express an opinion as the witness has not shown he is an expert upon the situation there, nor that he knows anything
about where Mosquin creek ran.
The Court: I think it is partially due to your permitting
Mr. White this line of examination. He started 'vith what
he pleased to do and you said you didn't object. I think
this witness can testify to this jury the condition; he can
state that which he observed a.t. that place and if there was
ally conclusion to- be drawn as to which is the right line or
the right stream as it originally ran I am going to let the
jury dra'v that.

r By

~Ir. vVhite:
Q. Now, Mr. Robinson, you told the jury first
that you didn't believe that was any natural channel and
then you told the jury you thought that par.t of the creek
ran do'vn there and this was the natural channel where it
runs no'v and then you told the jury it runs some other way.
Now what is the conclusion of your testimony· from your
o\vn observation 7

page 49

1\tir. Haw: I object.
The Court: Gentlemen of the jury, the Court instructs
you that that which the witness has stated in response to
questions by Mr. White as to his belief about 'vhere this
stream 110\V runs or used to run you are to disregard. That
is merely the belief of the 'vitness. I want you gentlemen

--------------------
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to draw the conclusion from the testimony as you heard it.
I mean by that, J\IIr. White, this witness can state the conditions that he found there. If there be a line of sand along
where he has marked on that plat the old :Afonquin creek
bed he may state that which he· found there, the conditions
as it existed, and I will let the jury draw the conclusion- · ·
'vhether it was there or not, but if he is going to determine
it by his belief \Ve could bring most any witness;
page 50} to testify. I will be fair with you; these gentlemen
permitted you to go into that examination that
you are no'v pursuing \vith this "\Vitness.
Mr. White: Didn't they put this map in evidence as a
correct representation of what is shown there when their
own man \Vho made it says it isn't so 1 That is what I want
to bring out and why I objec~ted so strenuously to the introduction of this plat. Now Mr. Robinson has told the jury
out of his own mouth there is no evidence that was any
channel and the main channel is \Vhere the· creek is running
now. I move now that this map be stricken from the testimony. If a man who made it can't identify it the jury have
no right to consider it.
The Court: The Court is going to reserve its decision
about that matter a little longer. I don't kn:ow what evidence these gentlemen have as to that.

By At!r. White:
Q. No,v, 1\:Ir. Robinson, when you wrote ''old creek bed"
the line claimed by Abrams, you put that on .there just because they said so, didn't you 1
A. No ; the signs of a creek bed are along there.
page 51 } Q. Signs of a creek are along there Y
A. Yes.
Q. Along \vhereY
A. Right along where that line is.
Q. What kind of sign is there of a creek ·bed Y
A. A deep cut in the ground ; shows for itself.
Q. When those dikes were tl1rown up there where do you
suppose the earth came from to make the dike?
·
A. I suppose it came out of that bed there then.
Q. Exactly. When that dike \vas thrown up where do you
suppose they got the dirt?
Mr. Ha,v: I object. His. supposition where the dirt came
from is not proper evidence. I move the Court to strike
his ans\ver from the record.

. Supreme

S()

.Court of .A.ppeals of ·virginia.

-The Court : His assumption .is 1,1ot correct.

By Mr. White:
Q~ Isn't it just as natural to assume those ditches yon saw
along. there were caused by Jnaking. the dike as caused by
anything running in there f
Mr. Haw: We ·object to that.
Mr~ White: He has said that .was~ 't the channel of the
creek.

·

Q. What is the fact, if you !\now it 1
A~

There it is .right there on the paper.

. Q. What is on the paperY

page 52 r The Court: Suppose, Mr. White, yon frame a
· .
. question to him. I don't Imow that the witness
~nderstands you exactly.
Q. I reckon you understand me. I am simply trying to
get at the facts. I have seen the place myself. Now didn't
you tell the jury at first that you didn't think tha.t was a
n,atnral ~hannel Y
.

Mr. Haw: I object to that.
· -· , · ·
/
The Court: I have said to you gentlemen what Mr. Robin/
son thinks about the matter you gentlemen will disregardHe can state the conditions that he observed down thete
-and 1:
going to let you gentlemen do the thinking/~nd
draw the conclusion. · . · .
I
' Mr. White: Didn't ~Ir. Robinson have to think before he
could make this map and if he had to think beforihe made
the map he made it out of his thought and brain(and that is
what I want him to convey to the jury. Hi didn't make
this map out of personal lmow]edge, except his visit to the
ground.
The Court: The witness testified he made this map up,
as I gathered the testimony, from information given him by
certain parties 'vhose names appear on that map.
Mr. White: He 'vas there on the ~.round at the
page 53 ~ time.

am

Q. Now, Mr. Robinson, let's see if I understand you correctly because I want to understand you. You told the jury

·
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first that you didn't think that this place markea ''old creek
bed", the line claimed by Abrams, was a natural channel. Mr. Haw: The Judge said that wasn't proper.
Q. (continued) Then you told them you thought a.t one time
a part of the creek ran along there; then it ran somewhere
else in anlother place, but that the natural channel of the·
creek is where it is flowing now. Did I under.stand you correctly!
Mr. Haw: We object to that because that is an expres.sion
of opinion on his part.
The Court: I think the position the witness has ·put himself in in answering the questions of Mr. White makes the
question! of Mr. White entirely proper now, that the witness may tell the jury what he did mean and then if it is
improper I will have it stricken out and tell the jury to disregard it.

A. It is a fact in my mind that a part of ~Ionquin creek
ran down here (indicating) and a part went down here (iudicating) and part went through here (indicating) at one
time.
page 54} Q. And w·here it is running now you think is
the natural channel~
Mr. Sutton: I object to that.
The Court: Objection sustained. I don't think it is proper
for him to draw that conclusion.

Q. What did these people tell you about where the creek
is flowing now; this old colored manit

Mr. Haw: You mean Ephriam Bo,vler Y
1\llr. Wb.ite: Yes.
A. I don't recall what he said about that.
Q. There isn't any such break down there on the ground
as shown on this drawing is there Y
A. Break where?
Q. Up here (indicating) 1
A. Not at present.
Q. And that part of the land up there is much higher tlutTl
where ·the creek is flowing now t
· A. Yes.
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Q. Did they say anything about any sawdustY
A. Yes.
Q. Who made that statementf
A. I don't know.
Q. What did they say about the sa,vdust when you went
down there?
A. I couldn't tell you.
page 55 ~ Q. Do you kno'v where the old bend in the creek
is that somebody cut the bend out T Do you know
·where that creek made a sharp bend like a "U" and the
bend was cut out? Do you know that portion of the creek¥
A. I do not.
Q. They didn't tal{e you up that high?
A. They took me up there, but I didn't-it was rather
confusing there.
Q. Was Mr. Woody there the day you had these other
gentlemen there Y
A. He was there once.
Q. He wasn't there the first time Y
A. I don't recall.

RE-DIRECT EXAMINATION.
By Mr. Sutton:
Q. I understood you to say you ran this line that Mr.
White has been asking you about-that you ran that line at
the point pointed out to you as the old creek bedMr. White: I object to that because he has already made
that statement on direct examination a.nd testified to it two
or three times on cross examination.
The Court: That is tn1e. '11hat is all in chief.
Mr. Sutton: The reason I asked that Mr. White tried
to take the position before the jury that Mr. Robinpage 56 ~ son of his own knowledge didn't know 'vhat he
was doing.
The Court : You asked the <]Uestion.
1\fr. White: I took the position 1\{r. Robinson did know
'vhat he was doing.
By 1\fr. Sutton:
Q. I understood yon to say you ran this line that Mr.
White has been asking you about-that you ran that line at
the point pointed out to you as the old creek bed by Ephriam
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Bowler and Iferndon Butler and the second day by Mr. Edwards. Is that correct 7
Mr. White: He never said ~ir. Edwards showed him anything.
The Court: I don't recall that he said anything about .Mr.
Edwards sho\ving him. The witness did say he :waS:..th~re
two days, but I don't recall about Mr. Edwards.

By the Court:
Q. What did you say, Mr. Robinson 1
A. This line was pointed out to me by Ephraim B"owler
and Herndon Butler and the Abrams boys and also conditions that exist in the soil.
By Mr. Haw:
Q. You mean the line of the old creek bed f
A. Yes.
·
page 57}

Mr. White: There isn,t any evidence here and
he hasn't said that was the line of an old creek

bed.
The Court : That is true.

By Mr. Haw:
Q. Then the line you have designated as the old creek bed.
Is that right, Mr. Robinson; the line you have designated
at the old creek bed 7
Mr. vVhite: The point is Mr. Robinson has said that wasn't
the old creek bed.
l3.y Mr. Sutton:
Q. Was Mr. Hooper Edwards present the second day you
were running this line 7
A. Yes, he \Vas down there at one· time; I don't know
'vhether the first day or seco~d. I am not sure about that.
Q. Did yon and he go over the line together!
A. A portion of it.
Q. Did he also designate the portionYr. White: Ask what he dicl.
Q. Did he or not designate the portion he went over with
yon as being the bed of the old creek Y
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Mr. White: We object to that.
The Court: It is in the alternative.
·- ~. I

¢Ion~t

_Witne~_,s

recall he exactly ppinted out the creek bed.

s~ood_

aside.

page 58 ~

.Mr.. Sutton: We desire to introduce the agreed
testimony of Mr. Hooper Edwards. It is agreed
if Mr. Hooper Edwards, who is ill and unable to appear,
that if he were pre~ht he would testify to you as follows,
·which is his te~ony at the previous trial ';.. . •. ::'

J. HOOPER El;)WARDS, ··
·;,·i
another witness of lawful age, after having been first duly
sworn, testified as follows_:
That he was born in l864 and 'vas raised in the vicinity
of Pampatike Farm and has known the property all of his
1if~; that. he has always unde.rstood the center of Monquin
Creek to be the line between Pampati~e and Blake's Farm;
that the water has stopped. rl.1nning down the creek now,
and the first time that he noticed that the creek was dry
was when he was hunting with Gena Clements and he called
his attention to it, and he said, ''Yes, the old Monqnin Creek
is gone for goodH, that part of it 'vas· running down the
black land and the rest going around into Max Spring Swamp.
Gena Clements went to Pampa.tike Farm in 1902, and he does
not know how long he had been there when he· noticed that
the w~ter had stopped runnin~ down the old Monqnin Creek ;
that he had not seen the creek since Gena Clements and he
were hunting until he went there 'vith Mort Abrams, one
of the plaintiffs, this year, and 'vhen he got there Ephria1n
.: . .
Bowler was there .and he decided that he would
page 59 ~ not say where the· line was until Ephriam Bowler
.
made his statement, and after Ephriam Bowler
.ma.4e his statement then he agreed with him as to what he
said about the location of the old Monqnin Creek; tha.t 1\tir.
C. C. Woody came up before he left and he told him 'vhere
the boundary line was, but }Ir. Woody did not agree with
him; that the dike is visible and he followed and pointed
out the bed of the Monquin Creek as shown on the plat made
by L. D. Robinson, September 10, 1930; that the dike is
on the Pampa.tike side of the creek and the ditch along by
the side of the dike was to ~arry the water away; the old
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creek bed is now filled up, but you can still see that dike,
and! the old bed looks higher than the rest of the lowgrounds ;
that he is friendly with both sides in the case, and both the
plaintiffs an'd the defendant asked him to show them the
line; that old Gravel Run Swamp is the line between Skidmore's and Blake's.
page 60

~

DR. WILLIAl\I CROXTON,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:

DIRECT EX...\.MINATION.
By Mr. Sutton:
Q. Dr. Croxton, how old arc you t
A. 49 years old.
Q. Where were you born Y
A. I was born at Belmont in King William County.
Q. Where is the Belmont tract with reference to Pampatike?
·
A. The farm adjoins Pamp.atike down the river fromthat .is, the way the river runs.
Q. How long did you live on Belmont Y
A. I lived at Belmont until October, 1893, from the time
of my birth in 1882.
·
Q. Have you or your family owned Belmont from the time
of your birth up until recently?
A. We have. I own a part of it now.
Q. Did you ever hea.r your father and other people in the
community, the older heads, discuss or talk of the boundary
line between Pampatike and Blake's 7
~{r.

White: We object.
The Court: Objection overruled.
1-Ir. White: Exception.
page 61 }

A. In a general way.
stood-

I have always under-

Mr. White: We object to what he understands. We are
investigating what he knows and not what he understands.
The Court: That is true, except if he bases that upon
what was told to him by those who were acquainted with it
at the time.
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Q. Was your information relative to this land gained from
people living on the property at the time or living in the
coiD:IDunity 'vho are now dead?
A. Yes, sir.
Q. From whon1 was that information acquired f

.1\IIr. White: What information are you talking about Y
Mr. Sutton: The boundary line between Pampa.tike and
Blake's.
Mr. White : We are not talking about that ; 've are only
interested in the case we are trying.
The Court: I reckon you mean not the entire line of the
property but this particular point that is in dispute.
~Ir. Sutton: The line in dispute is the only place that
Pampatike touches Blake's. It is the line between Pampa.tike and Blake's that is in dispute.
The Court: If that is true that is all right.
page 62 ~

A. I have. heard my father say; I couldn~t say
how many tnnes-

Mr. Mitchell: We object to all that.
A. (continued)-that the old 1'lonquin creek 'vith the dike
was the boundary line behveen Blake's and Pampatike.
Mr. White: We move that he stricken out.
The Court : 0 bjection overruled.
J\IIr. White: Exception.
Bv Mr. Sutton:
·Q. How long did your father live on Bellmont Y
A. He heired it and lived there until 1893.
Q. You mean he lived there all his life up until 189~t
A. Practically all his life.
Q. Having inherited it from his father?
A. Yes, sir.
Q. Did you ever have occasion to go on Pampatike prior
to the time you moved to Richmond and, if so, please tell
the jury the circumstances 7
A. In 1891 or 1892, probably in October or first of November, my father was a great bird hunter and as it was the
custom in those days he hunted horseha.ck and he had a
friend-in fact, some of the jury know this friend-no other
than Balls Pilcher ; they were hunting in the black lands
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in Pampatike and there 'vere a great many birds there and
I 'vent along and rode behind then1 to hold the horses. I~
remember very distinctly it was a cold, clear day and.-th~·
wind was blowing either northwest or west and
page 63 } it 'vas cold and they sent me back up in the corner
of this back field right at the bank of Ridge Woods
which also v?"as right at the edge of the low grounds, to hold
the horses while· they shot along the .branches out in the
black la.nd. I remember very distinctly in riding up into
that corner there to get out of the wind more than anything
else that just down a fe'v yards was this creek and dike;
there was the clear sand; I can see it just as plain right
no was I did then and that dike ran straight down the side
ur edge of that black land field and here was the bank of
Ridge Woods right behind me and the creek came up this
way and around like tlla.t as it went on up above (indicating).
Mr. White: We move all that be stricken out. That is
evidence of nothing. I ask the Court to strike that testimoney out because it is not evidence of anything that I can
see. He says he saw a creek down there nearly 40 years
ago and he is 49 years old. He saw a creek down there. The
cre·ek is there now. What is that evidence of'
The Court! He is testifying, as I understand Dr. Croxton,
that there was a creek that runs, as I gather from him, by
the side of the dike.
page 64 } By the Court:
Q. Was that my understanding?
A. Yes, sir. The dike was up to the creek, immediately
belo'v it.
By TYir. Sutton :
Q. What 'vas the name of that creek?
.l\.. Monquin Creek.
Q. Was 'vater in the creek?
A. Yes, sir.
Q. Did anything impress on your mind at that time or thereabouts the amount of water in the creek?
A. Well, probably I wouldn't have remembered the incident a.t all but for the fact that in those days the old fellows
in hunting they were always trying to get a joke on somebody in the crowdMr. White: Has that anything to do· with the caseY
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The Court: I don't kno'v that it has, unless Dr. Croxton
is going to tell these gentlemen how he remembers at that
early age the fact about the dike and the creek he has spokeu
of. If so, it is proper evidence.

A. (continued) A short time before that my father had a
hunting party and they were over -in Blake's and Skidmore's
hunting and in coming back there· was a crossing right at
the place where I was and :there were long pples
page 65 r probably 10 or 12 feet long across this creek and
Mr. William A. Willeroy, the father of our present
Mr. William Willeroy here, was one of the party. He was
a rather large man and in walking across these poles he fell in
this creek and the thing 'vas deep enough for him-in some
way he became entangled 'vith these poles and .very nearly
,drowned; if someone hadn't pulled him out he would; and
they joked and teased him a great deal about the thing and
hearing those jokes on him at home when I saw this place
immediately it impressed me from the fact that they had
been teasing him about it and I will never forget it. I can
see those things just as plain as if it were yesterday. Now
as far as any other part of the boundary line I khow nothing
about it, but this particular point right in that angle right
at the corner of Ridge Woods that thing come up in there .
this way and then turned and came around the edge of the
'bank (indica.ting). I am positive of that.
·
Q. And you were, as I understand, on a horse in the field
and could see the creek Y
A. Yes, sir. Probably the creek wasn't any farther than
from here to the door t.o, wh.ere I was on the horse.
Q. And you were in the field?
A. Yes, right up in the corner of the woods at the edge
of the field.
.
_page 66 ~ Q. And the dike was clearly visible there by the
side· of the creek?
A. Yes, sir.
CROSS

EXA~iiNATION.

By 1/Ir. White:
.Q. Doctor, what time of day were you down there on this
huntY
A. I thinl{ it was in the morning; probably, as well as I
remember, about ten o'clock. It was iu the morning before '
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lunch. I remember very distinctly I had my lunch in my
pocket and I was constantly feeling to see if it was there.
Q. Was that the old time you had felt for your lunch Y
A. No, sir.
Q. Now how far were you from the creek when you were
thereY
A. I imagine about as far as from here to that door.
Q. Just about as far as from here to that doorY
A. Yes, sir.
Q. And that has been 49 years ago 1
A. No, sir.
Q. Ifow longY
A. I was born in 1882.
Q. Didn't you say this was in 1891-39 years ago; I beg
your pardon.
A. About that.
page 67 ~ Q. And you were about 12 years oldY
A. No, sir.
Q. ·You weren't 12 "I
A. No, sir ; I was either 9 or 10 years old.
Q. Now do you know what part of Pampa.tike you were
on?
·
A. Yes, sir.
Q. What partY
A. I w:as in what is known as the black lands.
Q. Black lands Y
A. Yes, sir, right in the corner of the field.
Q. Isn't the creek flowing right now where it was then Y
A. I couldn't tell you.
Q. Does anybody deny it Y
. A. I don't know anything about it. I don't know whether
it is a creek there or not.
.
Q. Do you know where- J\{r. Fox's land is Y
A. No, sir.
Q. Do you kno'v whose lands are across the creek from
Pampa.tike?
A. I kne'v Blake's was across there at the point I am
speaking of. ·
Q. Do you know where the bend in the creek is Y
A. No, sir. I know where it 'vas when I was there.
Q. Ho'v is it you don't know where the bend in the creek
is if it is there and you were right near itt
A. It would be very easy to answer you by askpage 68 ~ ing you a- question. Swamps change their course.
Q. What swamps change their course?
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A. All of them.
Q. All of them do Y
A. Sure.
Q. Are you a geologist?
A. That has no bearing.
Q. What do you know about this creek changing its course
down there¥
A. Nothing in the world.
Q. Are you trying to tell the jury it has changed its course Y
A. No, sir, I am not. I am telling you I know where it \Vas
when I \VaS there.
Q. Do' you know where the Ridge Woods is?
A. I know \Vher.e it was then .
. Q. Were you anywhere near it?
A. Yes, sir, right at the bank of Ridge Woods.
Q. "\\Those land was across from where you were at the
Ridge WoodsY Whose land is that now?
A. I could 's tell you.
Q. Whose land was it in those days?
A. It was known as Blake's.
Q. It belo~1gs to !Jir. Fox uo,v?
A. I couldn't tell you.
page 69 ~ Q. Would you stand around hereA. I don't kno\v anything about that plat.
Q. If you \vere any\vhere nenr opposite Ridge Woods-are
you able to tell the jury that, whether you \vere opposite
Ridge Woods?
A. I don't kno\V a thing in the world about tha.t plat.
Q. Yon said there \vas a creek down there. How far were
you from this old gentleman that fell in the creek?
A. He \Vasn 't there. I wasn't there when he fell in the
creek.
Q. You didn't see that?
A. No, sir.
Q. Tha.t is something somebody told you about?
A. Yes, sir.
·
Q. When did your father move from Belmont Y
A. It \Vas October, 1893.
Q. Had the creek changed then?
A. I couldn't tell you.
Q. Well, if it hadn't changed or something happened to it
'vhy was your father speaking about it?
A. When I was there it was previous to 1901 or 1902.
Q. You said you \Vere there in 1892 or 1893.
A. 1891 or 1892.

-----~--
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Q. Do you know whether you were there in 1892 or 1891 Y
A. No, I don't.
page 70 } Q. You can't come within a year of it Y · A. One or two years before we moved to Rich~·
mond.
Q. In 1893 your father moved to Richmond?
A. Yes.
Q. Had anything happened to the· creek prior to 1893 7 ··A. No, sir.
Q. Why was your father discussing it then T
A. I don't see that has any bearing on this thing.
'Q. If you don't see it wha.t have you to say that has any
bearing on it? You don't know whether the creek has ever
changed or not, do you!
A. No, sir.
Q. If you don't kno'v that and that is the issue in this
case, what has anything you have said got to do with the
case!
A. All I am telling you is where it was 'vhen I was there.
Q. 'Where what was when you were there?
A. Where the creek and dike 'vas.
Q. Isn't it right there now!
A. J\I:aybe, as far as I know. I haven't been there since.
Q. You haven't been there since7
A. No, sir.
Q. Now you said your father spoke of it as old Monquin
Creek?
page 71 } A. Yes, sir ; everyone did.
Q. Old Monquin Creek. Now had anything happened to old Monquin Creek that made him make that statement? Had it changed its course in 1893?
A. No, sir, not that I kno'v of. I never heard it changed
its course.
Q. You never have · heard anybody say it changed its
course?
A. Oh, yes, since.
Q. You have heard the Abratns say it 7
A. I have heard other people say it.
Q. When did you first hear that Y
A. I couldn't tell you that.
Q. Why is it you can't tell that?
A. Because I couldn't. I have heard many people-it
didn't change its course for a number of years after that.
Q. After what?
A. After this incident I told about.
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~ ,.. Q. 4-re you prepared to ten this jury whether it has ever
· changed its course or not Y
.
J.l. ~o, sir.
·
. Q. Why do you lreep making that statement then t Is there
anything funny about that t

Mr. Sutton: ·You asked him if it had changed.
_The Witness: I don't kno·w anything about that part of it.

page 72 ~ By Mr. White:
·
Q. If you don't know why did you make the
.statement it had Y
· A. Go ahead; give me another question.
Q. Let us have an answer to that one.
A. I don't know whether the thing has changed its course
at all.
Q. That is exactly what you have told the jury two or three
'times and I want you to tell the jury why you made the statement it had changed its course!
· · A.· No more than hearsay; general public knowledge.
Q. We are not concerned 'vith public knowledge. Why did
you make that statement to the jury 1
. A. Suppose you went out here and someone said, ''A man
'ran over a man down the road", would you believe itt
Q. I don't know whether I would or not. Have you ever
heard things that weren't true'
J.l. That is what you are trying to niake me say.
Q. Did you ever hear any reports ·that weren't· true T
A. I ·am hearing something now that isn't true.
_ Q. You .are!
A. Yes.
Q. What is it you are hearing that isn't true f
· J.l. Go ahead .
.Q. Did you ·ever know the medical profession to change
· · · its opinion about anything7 Did you ever know
page 73 ~ that to happen Y
A. We are not concerned about the medical profession. I am not going to answer that question.
Q. We are concerned with what you are testifying. Why
do you tell this jury that this creek has changed its course
when you didn't know it and don't know it nowY
(No answer.)
Q. I am waiting for your answer.
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A. I think I have answered that sufficiently.
Q. l think the Court will have to say whether you have
answered that sufficiently.

The_ Court: Doctor, can't you answer his question?
The Witness : Yes, I can answer his question.

Q. Do you know what question I want you to answer? I
want to lmow why you tell this jury that creek changed its
course when you said you didn't know whether it had or
not?
A. There is one man here on the ground today that I have
heard sayMr. White: We object to that.
A. -and that is Temple Hilliard-

}lr. Haw: He has pulled the bars down and he can tell
everything he knows.
Mr. White : He isn't going to pull any bars down in this
Court. He is on cross examination. I asked Dr.
page 74 ~ Croxton why he made the statement to the jury
that tha.t creek had changed its course \Vhen he
admitted to the jury he didn't know whether it had changed
its course or not.
The Court: Now, Doctor, you can give the jury the reason
you said that.

A. I had heard people that knew make the statement.
By Mr. White:
Q. Is that your only reason~
A. That is my only reason.
1\tlr. White: We move all of his testimony be stricken out.
The Court: On what ground Y
Mr. White: ~hat it is pure hearsay.
The Court: Why do you wish to strike out all the testimony.
1\fr. White: That is the only issue in this case.
The Court: The witness has testified as to his personal
lmowledge of the conditions by the side of the dike; then the
witness testified that he had understood that that creek had
changed its co~rse. He said, ''I do~ 't kno\v that to be· a

iO
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fact; I haven't been there since 1891 or 1892 "-:whatever
the time was-''but I have learned it has changed
pag·e 75 ~ its course from where I kn;ew it to be at the time
I was there"-at the time he was holding the
horses.
J\IIr. White: We want him to tell 'vhere he was in 1891
or 1892 because all of that creek isn't in controversy here.
That is what he hasn't been able to tell the jury.
The Witness: I can tell you that very plainly.
By Mr. White:
Q. Tell us exactly 'vhere you were?
A. I was right a.t the bank, right at the edge of the woods
in the field. You practically come tins 'vay almost to a
right angle and I 'vas in the corner of that :field right up
at the 'voods. It was nearly at right angles. The woods
were running around-let me see-these woods run that
angle-anyway, the course is practically the course of the
Pamunkey River and this :field came up to it right like that
and I "ras right in this corner right where my thumb is and
the woods 'vent up that way .from me and over on this side
that old dike right straight clown there (indicating). I can
see the white sand now and the water was in it and I was
as close to that creek as from here to that door and I was
at the edge of the field. Now where the creek is now I don't
know.
Q. Can you go down there and show that to the jury now Y
A. No, sir.
page 76 ~ Q. "\Vby1 If it is there you could show it,
couldn't you¥
.A. No, sir, I couldn't ; I haven't the time.
Q. If the dike is there and the creek is there couldn't
you sho'v where you 'vere?
A. Suppose the creek has changed. I don't know whether
it has or not.
Q. Can you show where you were down there·?
A. No, sir, I don't think I can.
Q. How can you tell them where· you were, then?
A. That is easy enough.
Q. If you couldn't show where you 'vere how could you
tell 'vhere you wele?
A. Land gro'vn up, all cut over, everything ·is changed;
you can't go back to the spot.
Q. Have you been back since?
A. No.. sir.
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Q. Ho·w do you lmow anything is cut down¥
A. I don't know, but I heard they cut the timber off.
Q. Why do you make that statement?
A. I have lands I have owned myself and they are. all cut
over.
~Ir.

White: I object to his telling things he has heard.
The C'ourt: That is immaterial, has nothing in the world
to do 'vith this c.a.se. You gentlemen must disrepage 77 } g~rd anything about Dr. Croxton's land.
By ~rr. White:
Q. Why did you make the statement that this place ha.d
been cut over or grown up when you haven't been down
there?
A. I kno'v there was a J\IIr. Parrish had a sawmill back in
there somewhere at Fountain Bleau and I understand there
has been a sawmill in the Ridge Woods and they have been
cut out~
Q. Who told you that?
A. I couldn't tell you.
Q. Who did you understand it from?
A. I don't remember.
Q. Do you kno'v that sa,vmill you speak of now was nearly
half a mile or a mile above this place in conb·oversy l
A. To correct you, it is about two miles.
Q. What on earth has that to do with this ca.se?
A. I don't know that it has anything.
Q. Then why did you tell me that!
A. You asked me.
Q. I didn't ask you anything about a sawmill. Didn't you
tell the jury this place you were at had. been cut out, th,,
·wood had been cut over and it had grown up?
A. I don't know anything nbout what is up there.
Q. Are you paid anything to testify in this caset
A. No, sir.
page 78 ~ Q. Who got you to testify?
A. Mr. Sutton.
Q. See if you can get anything from this plat.
A. No, sir, I don't know anything about it.
Q. Did Mr. Sutton show you this platY
A·. No, sir. I never saw it before.
Q. Did you know there was a wagon road along this diket
A. Did I know a wagon road along the dike 7
Q. Yes.
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A. No, sir.
Q. Did you ever see a dike before you saw this one T
A. I can't recall any dike .at all one way or the other.
Q. What1
A. I don't recall seeing any dike except right there.
Q. That is the only dike yon ever saw in your life t
A. Yes, sir, up until that time.
Q. Do you know how those dikes were made t
.. A. Yes, sir, .I know how this one was made.
Q. HowY
.
. A~. This one· was made on the :field side ; just banked np
this ·way with dirt.
Q. Where did that dirt, yon suppose, come from Y
A. A lot of it-the sand came out of the creek.
Q. Yon saw them build it, I reckonf
• ·A. Oh, no, sir.
Q. If you threw the dirt up and made a dike it
page 79 ~ left a .t~ench on both sides Y
·
A.. No, sir ; trench only on one side.
Q. Did you. go on both sides·! ·
A. No, sir.
Q. If the creek was running along there when yon saw it
how did you see on ·the other side f
·.A. l was on horseback; was high enough to see across.
Mr. White: We renew our motion tilat the testimony of
Dr. Croxton be stricken out.
The Court : Motion overruled.
Mr. White: Exception.
,

• Witness stood aside. /

·

page 80 ~
. GEORGE ]\!fOORE,
, a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Sutton:
Q. How old are you f
A. 44.
Q. Did you work at Parrish's mill when it operated on
Fountain Bleau?
A. Yes, sir.
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. Q. Where was the mill located with re-ference to Monquin
Creek?
A. Right beside it.
Q. Where was the sawdust \Vhen this mill was operating
.
thrown or blow or put?
A. They started putting it in the creek and somebody
stopped them; I don't kno'v who it 'vas; I was too small and
young to recollect now, but then they started to putting it
across the creek on Mr. Gus \Villis' side; had a blower there
and blew it across the creek and after the blower wore outit stayed there about four years-they put me to hauling.
it in a little cart across there.
page 81 ~ Q. Before you hnnled it in the little cart across
there it had been thrown into the creek?
A. Yes, sir.
Q. Was there a tram road lea.ding from the sawmill?
A. Yes, sir.
Q. Where did that go with reference to PampatikeY
A. Well, it 'vent down across the field; as well as I can
recollect, it went kind of across the field and down the· side
of the creek, first on one side of the creek and then the other,
it looked like to me. I don't remember real good, you know ;
I wasn't more than 12 or 14 years old, but I used to go down
on the truck sometimes down to the river just to ride down
there and back.
Q. Did the tram road follow generally the course of the
creek on down to the river? ·
A. It looked like it to me, as well as I can recollect.
Q. Was there any dike there a.t ·that time?
A. Well, now, I never taken particular notice of it, hut all
I can remember is that I was sitting on the truck and I could
see the creek at different places. I watched it as I was going
down there; I watched the water.
Q. As you went on down this tram road 7
A. Yes, sir.
Q. The tram road went down on Pampatike di 't it?
A. Yes, sir.
Q. In the edge of the woods or edge of the
page 82 r field'
A. Sometimes in the woods and sometimes in
the field.
Q. It followed along the ~dge of the woods?
A. Yes, sir.

L
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CROSS EX.AJ\iiNATION.
-Bv Mr. Mitchell:
·Q. lVIr. 1\'Ioore, 'vhat year was it you worked at this sawnlill Y
. A. I don't know, sir, exactly. It seems -like to me I was
a bout 14 years old.
· Q. About 14 years old?
A. I reckon about 12 or 14.
Q. And yon are 44 f
A. Yes, sir.
Q. That was about 30 years ago?
A. Y-es, sir, about 30 years ago, I reckon.
Q. Now in reference to this Ha'vdnst you said they starteu
to put some!sawdust in this creek and then some one stopped
themY
A. Yes, sir.
Q. How long did they continue to put sawdust in the
ereek?
A. I couldn't t-ell vou to sa:ve mv life.
Q. 'Vas it every day?
•
A. I don't know, sir. I 'vasn 't working every :·day there.
Q. How long did you work at this sawmill Y
A. Off and on for 4 years. My ·father and brother wa~
working there and if I 'vasn 't working there I
page 83 ~ stayed around it.
Q. You haven't any idea how long they COli·
tinned to put sa,vdust in the rreek?
A.. No, sir, I don't know.
Q. You can't approximate whether it was six months, one
month or one week f
A. No, sir, I certainly couldn't.
Q. What kind of work did you do at the sa,vmill ~
A. I hauled sawdust, fed the lathing machine,- bundle<l
laths and tied .them up.
(~. Were you the only man that hauled sawdust?,
A. No, sir. George Gant was another one.
Q. Where did yon haul the sa,vdust to 7 Yon hauled it
across the field into Mr. Willis'?
.A.. I 'vas supposed to do it, but every time the sawdust bole
filled up I dumped it in the creek to get a short haul.
Q. Did you do that very ·often 7
A. Yes, sir, right smart of it.
Q. No,v have you been down to this creek recentlyf
A. Where the;sawmill was?
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Q. liave you been down to Monquin Creek or the place in
recently Y
A. Yes, sir.
Q. Who did you go there with~ Mr. Abrams?
A. I and my brother went there.
page· 84 } Q.· At the instance of Mr. Abrams?
A. Yes, sir. I believe he· was to go with Mr. Fox
and he come by and got me.
Q. How far do you say the sawmill was from the land in
controversy? About 2 miles.
A. On, no, sir. I don't know, sir. From the sawmill down
to that land I have no idea because it has been 30 years
since T have· been that distance.
Q. You ought to remember.
A. When I 'vas 14 years old I didn't know how much a
mile was hardly, how many yards or how many feet.
Q. You seem to remember -very well about the sawdust.
A. Yes, sir, because I was hauling that.
Q. And you remember very well about crossing creeks.
A. Crossing the creeks? What do you mean?
Q. Didn't I understand you to say that this dike weut
alongside the creek?
A. No, sir. I said the truck track went along the creek.
Q. Yon said .the tram road went down· across the field and
then first one side of the creek and then the other.
A. I didn't sa.y it crossed the creek after it got to the
field. It :seems to me it erossed before it got to the fielu,
going down to the field.
Q. You can recall all that and ·can't tell the jury-can't
give them any idea how far that sawmill was lopage 85 } cated from tl1e land now in dispute, can you f
A. I don't think I could.
Q. I don't suppose you ·had any occasion to go all the way
down the creek to see whether the dike followed the creek
all the way down or not, did you t
A. When? .The other day?
Q. No; I mean 30 years ago.
A. No, sir. I just went right down there.
Q. You are not in position to say whether the dike followed
the creek or not f
A. No, sir, I certainly can't, but some places I could see
the ~ree1c and some places I rouldrl't.
· Q. You mean 30 years ago?
~ontroversy

Mr. Haw: The witness said he didn't recall the dike. What
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he was talking about was the tram track. - 1\.fr. Mitchell is
confusing the witness.
Mr. Mitchell: I think the jury understand what I asked.

Q. Didn't I understand you to say that yon don't kno'v
whether the dike followed the creek all the way down or
nofrf
A. No, sir, I ·don··'t kno,v. I don't kno'v whether the dike
followed the creek or the truck track followed the dike, but
I just know I was on the track and I could see the water at
different points.
Q. At different points Y
A. Yes, sir, and about the line I have no idea.
page 86 ~ I didn't even know it 'vas hvo different placeE>
there; I thought it was all one at that time.
Q. The creek hadn't changed when you worked there 30
years agoY
A. Hadn't changed from now?
Q. It hadn't changed!
A. I don't know, sir.
Q. You hadn't heard anything about any change 30 years
agoT
A. No, sir.
Q. Mr. Abr.ams got yon to go do'vn there recently?
A. No, sir; my brother. Mr. Fox got my brother to go
down there and Mr. Abram was over at St. Stephens and
brought him by there and I got in the car with him and weni
-down there.
RE-DIRECT

EXA~IINATION.

By Mr. Sutton:
Q. Mr. Sam FoxY
A. Mr. Walter Fox.
Q. Brother-in-law of Mr. Woody?
A. I believe so.
Q. When was it you and your brother went down there· at
the request of Mr. Fox? Was it this year Y
A. It was this week. Now we·. didn't go down there to talk
with Mr. Fox. My brother sa.id Mr. Fox said he
page 87 ~ was going .to g,et him to look over the place an<.l
my brother come by Central with Mr. Sam
Abrams. Mr. Sam Abrams said he was over there and Mr.
Fox was coming after him and so he would bring him ov:er
to Manquin.
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Q. That was this yearY
A. Day before yesterday, ·I believe. So I got in the car
with them and went down there.
Q. 'When you went down there you saw a running stream,
didn't you Y
·
A. Yes, sir.
Q. Is the stream now running where it was when you
were down there at the sawmill Y
A. Oh, I couldn't tell you to save my life.
Q. You don't know whether it is the same place· or not 7
A. No, sir.
RE-CROSS EXAMINATION.

By Mr. Mitchell:
Q. As I understand it, your brother was going down there
at the request of 1\-fr. Fox!
· A. Yes, sir. He stopped at Manquin.
Q. But before Mr. Fox could get hold of him you saw him
1n the car with Mr. Sam Abrams Y
A. Mr. Sam Abrams was over at St. Stephens.
Q.. Mr. Abrams got him in charge before ~{r. Fox did?
A. No, sir; he took him down there and turned
page 88 ~ him over to Mr. Fox. Mr. Abrams carried us
down to Manquin and then goes across there and
asked Mr. Fox-told Mr. Fox he brought Sam, my brother,
over there and Mr. Fox had gone away and he said we
'vould have to wait until1Yir. Fox came back. 1\{r. Fox came
back and he said, ''Mr. Fox, there is Sam Moore; I brought
him from St. Stephens for you". He said, "You all ~o
ahead down there·: I will come on and· bring Mr. Willis".
So that is why we went down with 1Yir. Sam Abrams.
Witness stood aside.
page 89

~

EDDIE BOOI{ER,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Sutton: . . .
Q. How old are. you Y
A. 57.
.
Q. Where do you live Y
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·

A. Old Church.
Q. Mr. Booker, did you know Mr. J. ~L Abrams, the father
of the present Abrams boys Y
A. Yes, sir.
Q. Did you have occasion to purchase any timber from:
.him?

A. Yes, sir.
Q. What timber did you buy f

Mr. White: We object to that. I don't see any relevancy
between that and the issue in this case.
The Court: I don't, either, unless Mr. Sutton couples it
up.
Mr. Sutton: I don't reckon 1H? would think I would put a
witness on •unless I coupled it up.
The Court: Of course, that question is irrelevant. If Mr.
Abrams sold l1im timber-Mr. Abrams might have
page 90 ~ owned a tract of timber in I{ing & Queen, but I
t-ake it Mr. Sutton will couple it up with the property here in dispute. If he doesn't, it would be immaterial
evidenc-e and no harm will ·have been done.

B.y

~Ir. Sutton:
·Q. Just answer the question.
A. I bought the pine and oak timber off this tract of land.
Q. Off what tractf
A. The Blake tract.
Q. What year was that?

Mr. White: We still object.
Mr. Sutton: I will bring the witness up to it.
Mr. White: The Court of· Appeals has decided even where
a man did cut timber and they had a suit that 'vouldn 't be
_yn 1'9 admissible in a case of this kind. I have 1the case here on
=---7 that ouestion; it is Bradsha~v against Booth; where two men,
,..r one claiming a piece of land and another one claiming it and
one of them "rent over and cut trees down and it was a
suit about it, one of the parties won the case and in a subsequent snit the court held it couldn't be admitted in evi-

<.

d~nce.
~fr. Sutton: The Court can ·aiiow the witness to
page 91 ~ answer the question and if it is immaterial it can
be stricken out. We will show by this witneR·s he
went down there to cut this timber, saw the position of the
creek with reference to the bed of the old creek, and whether
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or not he cut the timber between, whether he built a bri~,
across the stream, how much timber he cut and who poin.fe\1
out the lines.
·.. t:·· ·r
· The Court: I don't think that case is a parallel authoTity
with the question that has been propounded here by ~Ir. Sutton. I don't think it makes any difference at all, the fact'!liif
boug·ht timber there. A man ma.y have pur-chased timber
from one party when in reality that land did not belong to
l1im, but I gather from Mr. Sutton's question in laying his
foundation that he wanted this· witness to testify as to the
eonditions exi~ting down there at the time he was purchasing timber from Mr. Abrams and if that be the point I think
it is pertinent te-stimony.
Mr. White : I think he ought to confine him to the point
in controversy.
page 92} By Mr. Sutton:
Q. About what year was it you cut timber on
th a.t place!
A. I don't know, but I just imagine somewhere about '1918
or 1919. I haven't made any particular record and I don't
know.
Q. Please tell the jury whether or not you cut timber acr{)ss
the present swamp that fiowsJ\t!r. White: What has that to do with the caseY
A>Ir. Sutton: One of their grounds of defense is adverse
possession.
~Ir. White: We want to eonfine it to the point in controversy.
Q. Please tell the jury whether or not you cut timber across
the present swamp that flows along the edge of Blake's.
The Court:
a-cross that¥
lfr. Sutton:
The Court :

The stream as contended for by the defendant;
·
Yes.
I think it is pertinent.

A. All I can say along that line is that at the time I cut
the timber I built a. bridge across what is supposed to be
Monquin Cl"eek. Since that time the creek has· changed its
course and gone another direction and the old bridge is still
there and I cut timber over on the other side of that swamp
or -creek.
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Q. How far did you cut towards Pampatikef
page 93 ~ A.. Now I don't know just how far it was to Pam,
patike because I didn't go over there.
Q. What did you respect as the line between Blake's and
Pampatik·eY.
A. Well, :ij:r. .Abrams told me-l called attention to this
bunch of pine, asked if that belonged to him and he said yes,
that the creek had changed its course and that was his land
and all I bought was pine and oak and it wasn't any more
pine over there and I didn't go in there, had no occasion to
go any farther.
Q. You built the bridge across the running stream and went
over and cut this piece of pine?
A. Yes.
Q. About how much did you cut across that flowing stream,
do you recall Y
.
A. It is hard for me to say, but at a rough estimate I would
say 20,000 or 25,000 feet may;be; quite a little bit of stuff there,
right much stuff there; good, large size pine, tall pine, and
I would think somE of the stumps are there now.
Q. ~ou bought this timber from Mr. Abrams, and, of
course, paid him for itY
A. Yes, sir.
· fl.. The fact you were cutting there was a fact of general
knowledge in the community, I presumet
page 94 ~ A. I would think so.
CROSS EXAMINATION.
By Mr. White:
Q. Mr. Booker, here is a drawing of the piece of land in
controversy. This is where the creek runs; that is, running
now; this shows where the creek is running right now. Here
is the old dike and the plaintiff in this case claims that at
one time the creek ran along there. What I am trying toillustrate to you this is the piece of land in controversy. Now
if there were no pine trees in there and were none in there
in 1919 when you purchased the pine you didn't cut'any pine
in there, did you?
A. I didn't cut any pine in there if it wasn't any pine in
there to cut, but where this land was I cut the pine. I pre·
sume the land is there now.
Q. But the point I a.m trying to get at if there were not
:any pine trees in there when you bought, you didn't cut any
·off7
A. I couldn't have.
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Didn't you go down there with Mr. Woody?
Recently f
Yes.
Yes, sir.
Didn't you show him where you cut the pines?
A. Yes, sir.
page 95 } Q. And it w·asn 't this land in controversy 7
.A.. I couldn't say that. I am not familiar with
the lay of the land.
Q. You are not familiar with the lay of the land and not
familiar with the boundary!
·
.A.. No, sir.
Q.
.A.
Q.
A.
Q.

Mr. White:

We move his evidence be stricken out.

A. (Continued.) Here is where they took me and sl10wed
me this was supposed to be the line.
Q. Who showed you?
A. Mr: Abrams.
Q. When did he do that 1
A. About the time Mr. Woody-! went down with ~£r.
Woodv.
Q. He was truing to tell you something you didn't know?
A. I presume so. I didn't know anything about it.
Q. You don't know anything onw except what they told
you1
A. I knew where I cut this pine there and crossed this
creek.
The Court: Where did he cut the pine timber Y
.The Witness: I couldn't tell you by this.
lt1:r. 'White: He said if it was no pine trees growing in
this area·
The vVitness: I didn't say it was none.
By Mr. \Vhite:
Q. If there were no pine trees in there you didn't cut
any~

A. No.
Q. Don't you know this is a low swamp; a very
low swampy, marshy placef
A. Some parts of it down on Mr . .A:brams is marshy.
Q. _You didn't see any pine trees in there, did you?
A. In the marshy land f
Q. Yes, this piece of land here.
A. Some of this land here isn't marshy.

page 96 ~

\.
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Q. Didn't you sho'v Mr. Woody where you cut the pines?
A. Yes.
Q. And 'vhere you showed him didn't he tell you that piece
of land wasn't in controversy,
A. He certainly said so.
~!:he

Court: Now can he show where he cut that timber 1

Q. You went down there with l\fr. Woody and you showed
him where yon cut the pine and didn't 1\fr. Woody tell you
where you cut the pine there was no controversy about that?
A. Yes, sir, he certainly did.
The Court: When it is shown by Mr. Woody or some other
witness here that where he cut this pine-he is only testifying
what Mr. Woody told him-if it turns out it 'vas nowhere
in that disputed land there I will strike that evidence.
Mr. White~~Jha.t is why it is so very important for the
jury to go d,u and look at this place. .

page 97

~

RE-DIREG'l, EXAMINATION.
By ~Ir. Sutton:
Q. I understood you to say you built a bridge down there
when you were down there?
A. Yes.
Q. The remains of the old hridge are still there, aren't
they?
A. I think so.
Q. You went across that old bridge and cut on the other
side of wherever that creek was at that time¥
A. Yes, sir.
·Q. On the pampatike side 'vhere that bridge was you cut
pine timber?
A. I conldn 't say the Pampatike side.
Q. I said on the pampatike side.
A. In that direction, yes.
Q. Yon crossed the stream going in the direction of Pampatike and cut pine timber on that side of the swamp7
A. Yes; cut all that was in sight.
Q. Did you in approaching that stream go from the Blake
property to the stream and cross the stream f
A. Yes, sir.
Q.. That was the only stream you crossed in going there?
A. That was the only stream I knew anything about. It
may have been other streams there.
page 98 ~ Q. '\Vhat is the name of that stream f
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Mr. White: Do you contend the piece of timberland pur-chased by J\IIr. Booker is the land in controversy here f ·
l\{r. Sutton: That he cut all the pine timber.
..
Mr. White: I want to g·et an answer. Do you cortt.en(t.
that Mr. Booker purchased any pine timber on the piee~; 'of
land in controversy!
1\Ir. Sutton: Why, certainly.
1\fr. White: The stumps· would ·be there now, then.

By Mr. Sutton:

Q. This stream you crossed was what t

A. I understood it was· called lvfonquin.
.
Q. You said Mr. Abrams' father and these people told you
it had changed 1
lvir. White: I object to that. He hasn't said that and if
he said so it isn't evidence.
The Court: That isn't proper. I rule that \>nt.
Q. Mr. A.tbrams is now dead, isn't he?
A. Yes, sir.

Mr. J\IIitchell : I don't think it would be evidence unless
it was a declaration against interest.
The Court: No; that is ruled out. I sustain the objection
to that.
Mr. H.aw: Mr. Abrams was an elderly man; he ownc~l the
property, and he wasn't only interested 1n the
page 99 ~ situation there; he was supposed to know his own
line and it is a declaration made· by a petson who
-comes thoroughly within the rule Mr. Mitchell r~ferred to
this morning.
By the Court:
Q. When yon purchased this timber from Mr. Abratns did
the Court understand you to say that you built a bridge
across what you understood to be Monquin ·Creek 1
A. Yes, sir.
Q. Do you know where that stream was· at that time in
1·elation to any dike that was there?
~
A. No, sir, not in relation to any dike. As I understand
the thing, at one time the streamMr. White: We objec.t to his understanding.
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A. -.ran along this dike· and then changed its course and
c.anle around this other direction ..
Q. You say at that time Mr. Abrams told you that the
creek had changed t
.
A. Yes, sir, Mr. Abrams said the creek used to be hack
over there somewhere, didn't tell me where, and then changed
and came across there.
Q. You weren't crossing over the creek then where it originally ranY
A. No, sir.
Q. You were crossing over the cr.eek where it
page 100 ~ runs now and built the bridge?
A. It don't even run there now; don't even run
there.
. Mr. Haw: It has changed from where he went over it.
The Court : I am going to rule that out up to this time.
That is most too uncertain as to the location.
.
By Mr. Sutton:
·Q. The creek isn't in the same place now as it was when
you built the ·bridge, is itt
A. No, sir.
The Court : ·One of the reasons I was trying to get clear
if where your contention that the old creek ran along by the
,side of this dike where you contend there is nothing now ex- ·
cept · the creek bed-evidence of the creek bed Mr. Booker
says that that creek wasn't flowing ·at the time he built the
bridge but went over here and that that has changed; now if
.MJ;.. Abranis stated to him that this creek has changed from
where it once was he may not have ·been referring to the
creek up here by the side of the dike; he may have been referring to the change of the creek down here. Therefore,
I. think it is most too uncertain and indefinite to admit that
:statement from the witness.
page 101 ~ By Mr. Sutton:
Q. Did Mr. Clements build a bridge across this
same creek!
A. I don't know. I understand nowMr. Mitchell:

I object to his understanding.
..

A. (Continued.)
across there.

Mr. Clements told me he built a. bridge
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Q. Was any evidence of a. bridge there'
A. Yes, sir, it was a bridge.

Q. Crossing the same creek 1
A. Yes, sir; possibly 100 or 150 yards up farther.

Q. You stated that 1\lr. Abrams told you that the creek
had changed. Did he tell you that the point where it formerly
ran was toward Pampa.tike or toward his own property from
the point where it was running at that time f
Mr. White: We object.
A. No, sir, he never said anything about that; merely said
the creek had changed and the timber over on that side belonged to him.

The Court: I understood him to say he didn't sa.y anything except that he said the creek had changed.
Q. And the timber across the creek belonged to him?
A. He had reference to the pine timber I was cutting.

The Court: Mr. Sutton, I understood this witness to say
that the creelc-tha.t is, the changed creek from
page 102 ~ the creek opposite the dike and running over on
the other side-this witness to say that thB._
stream had changed also on that side.
By the Court:
Q. Did I understand you to say so, 1\Ir. Booker?
A. If I could just explain it in my own way I could tell
you what I mean.
The Court: Do you gentlemen want the jury to go out?
By 1\fr. White:
Q. Are you telling something from your own knowledge or
what somebody told you 1
A. Telling something of my own knowledge. That is all
I want to tell.
l3y the Court: . . ·
Q. You ca~ testify to that.
•
· A. ·About 150 yards up above where I put this bridge that
part of the stream seems to have been there a a-ood many
years and as far as I knew where I put the bridge was the
original stream and it was at that time from. this point 150
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yards up. Then I built a. bridge across there and cut that
pine and Air. Abrams just remarked to me, ''This stream
runs around here and used to run around there and that pine
timber belongs to me'',. and I built this bridge over and cut
this pine timber. Since· that time just below
.·
page 103 ~ where this upper bridge was built tha.t stream
\
has chang·ed its course and it is no stream' around
there a.t all and no signs of a stream it has all gone; it has
gone in another direction.
Q. You mean since you were cutting timber down there Y
A. Yes, sir.
Q. And Mr....1\.brams told you that the stream had changed~
A.. No, when Mr. Abrams took me down there the stream
was there and that it had changed from where it used to
be to its present ·place at that time and then I built this bridge
across the stream and cut the timber and since that time,
about 15 years ago, the stream has chang·ed again and is not
there in that place.
The Court : Then, gentlemen, the Court misunderstood if
the change I thought the witness referred to had taken place
·in this stream as it is now running around at the time Air.
:Abrams spoke to him. . I didn't know whether he was referring to that change or the other, ~hut if that change has
taken place since this conversation he had with M.r. Abrams
I will admit the testimony as to his-Mr. Abrams stating
that where this stream is running· now is different from where
it once ran; it has changed.
page 104

~

RE-CROSS EXAA1IN.ATION.

By 1_\l[r. White:
Q. Do you know where this dike is on this Pampatike land?
.A. I know where these other people say it is.
Q. vVeren 't you down there long enough to see the dike?
A. No, I never seeu the dike ; just seen a flat piece· of
ground, just a little impression there. If it was a dike there
possibly it has washed away or filled up.
.
..
Q. The dike is there now if you go down and look.
A. I W·ent to the place Mr. Woody said was the dike and
also 1\Ir. Abrams, near the edge of the neld.
Q. You saw the ground raised up lilre a small breastwork?
A. In some places.
Q. They spoke of that as the dike f
A. Yes, sir.
Q. Did you ever see any water run along there!
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A. No, I never saw any water run along there.
Q. It wasn't any water running there in 1917 whe:q. you.
bought the thnberY
.
A. I couldn't say. I hadn't been there until I went there
. with Mr. Woody and 1\{r. Abra~s recently.
. Q. When you were down th~re when you bought this timber in 1917 as far as you know it wasn't any water rum;ting
there?
·
A. I never had been there.
page 105 ~ Q. Where are you talking about that the creek
changed;_ at that point or some other point 7
.A.. Not at that point; some other point.
Q. Below or above 7
.
.
A. Well, kind of across from it. I would have to take you
there to show you.
Q. Can you go down there with us'
A. Yes, sir.
Q. When?
A. Any time you say.
Q. Can you go tomorrow? ·
A. Yes.
Q. If you cut 25,000 feet of pine timber off this piece of
land in 1917 it would be some stumps there to show it,
wouldn't it?
A. I would think so.
Witness stood aside.
page 106 }

W. B. ATKINSON,
a witness introduced in behalf of the plaintiffs,
_being firs~ duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1Ir~ Sutton :
Q. Where do you live 7
A. Richmond.
Q. Did you purchase any timber from Mr. Blake at the
time he owned the farm 1
A. Yes, sir.
Q. When did you purchase it Y
A. In 1916.
Q. Who did you buy it from?
A. 1\{r. Bob Blake or Blake Brothers.
Q. Was Mr. Bob Blake one (}f the owners of the property?
A. Yes, sir.
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Q. Did he show you the lines of the Blake tract f
A. Yes; sir.
. ...

Mr. White:. We make. the

.s~e

objection.

Q.. Tell the jury what Mr. Bob Bla.ke, one of the o~ers of
-the Blake tract; showed you. as the boundary line of the Blake
· property with reference to Pampatike.
.

~{r.

White: Same objection.

page 107 }

A. Mr. Bob Blake come down with me and
showed me his line where it commenced at what
.they call the old Barlow tract up here next to the road, down
·the line there to the old Monquin Cre·ek-I think they call
it Monquin Creek that runs from the mill down.in there,
and down around the edge of what they call the black land
field doWn. into the marsh between there and the river. It is
a lot of big oaks that stand around the edge of that :filed that
he told me was the line trees.
Q. What did he show you as the line between Pampatike
.and Blake's! '. .
.A. The black land is on ·Pa.mpa.tike, isn't itt
' Q. Yes.
A. It was big oak trees that comes on the edge of the black
:field that he gave me as the line trees.
Q. Was there at that time any creek or evidence of an old
creek along this line 1
. Mr White: . As~ him what he saw.
#

A. There was 'an old bed there; I reckon been there over
a hundred years ; still there .-now.. .
Q. Where was tha.t bed With reference to the line?

A. That bed with reference to the line isn't as far as this
room, I don't think, at the best.
Q. When Mr. Bob Blake showed you the line did you and
he walk around the line Y
'page lOS ~ A. Down that line between his farm and the
black land. I never was in there before in my
life.
Q. Was any stream running along this old bed 1 .
A. No, it wasn't any stream, not a flowing stream; little
ponds here and there, but not a flowing stream. ·
,. :Q. Where was the stream running when you were thc;re!
~ A. The stream through there then runs way hack next to
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the county road or near the county road on the. old Ncw
Castle road down next to Mr. Jackson's farm.
Q. Did Mr. Bob Blake tell you whether or not the c:areek
had flowed along this old creek bed 1
Mr. White: We object to that.
The ·Court: If Mr. Blake told him that the creek once
flowed along .in that creek bed I think it is proper evidence.
Mr. White: It hasn't been established yet that is a creek
bed. Nobody has testified it was a creek bed.
The Court: Mr. Sutton 'vould have to point out where it
was Mr. Blake said the creek flowed.
Mr. Sutton: ·He testified right along the black land.
The Court: You mean Mr. Blake testified ]llonquin Creek
flowed along the black land 1 ·
Mr. Sutton: I am asking whether he did. He
page 109 ~ said he showed him the line of the big trees right
alo~gside this bed.
.
The .Court: You have asked him if Mr. Blake told him
whether the creek flowed along where f
Mr. Sutton: Along- this old 'bed which he says is right
down as close as this room to these old trees.
Mr. Whit~: · ~Ir. Atkinson said when you asked him that
question he said something about evidence of an old bed
there a hundt·ed years old.
The Witness : No, I didn't. I said it was signs of un
old bed there now that might be a hundred years old.
By Mr. Sutton:
Q. vVhat was there when you and Mr. Bob Blake· went clown
that line?
·
...~\... It was nothing there but the old bedQ. I say what was there? What did it look like on the
ground when you and Mr. Bob Blake went down there 1
A. Nothing on the ground but leaves, low places, pond of
water occasionally, big oak trees all along on the left side
and that dike. Of course, we were going over this way to
the river, you understand, and 1\fr. Blake told me this was
the line between him and Pampatike and I could go anywhere
across to that point.
·
page 110 ~ · ·Q. How far was this line you all went down
from the edg·e of the field, the black land field o?
A. I don't suppose you would call anywhere along there
25 yards at the best; varying at different places, of course.
Q. Did you cut timber across the stream that was flowing·
at that time f
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A. Yes, sir.
Q. vVas the stream flowing at that time where it is flowing
now?
A. Yes, sir, I think so or pretty close to it.
Q. Did you cut the· timber between the present stream a.nd
this old bed that you have described to the jury?
A. Yes, sir.
Q. vVha.t kind of timber did you cut in there?
A. Ash altog·ether.
Q. And Mr. Bob Blake told you that was his property?
A. That was his property and told me how far I could go
nnd stop.
Mr. White: We make the same objection to that.
Q. Do you know Mr. Gena Clen1ents?
A. Yes, sir.
Q. Did he know you were cutting in there Y
A. I suppose so. I-Ie lived on the Pa.mpatike farm at that
time. I suppose he knew it.

page 111

~

:Nir. vV11ite: We object to that.
The Court: Objection sustained.

A. (Continued.) I don't recollect seeing him but twice.
Q. Where did you see him?
.
A. Once in the couuty road above the mill and the next
tin1e over in the tints. ·
Q. How much wood did you cut ·between the present
stream and the old b(\d?
A. I couldn't tell you to save my life.
Q. You cut all the ashY
A. Cut all I could get. It was no restriction on that place.
I suppose I cut around 50 or 60 cords of ash in there.
CROSS EXAMIN...i\.TION.
-By 1\fr. White:
A. I bought it from Bob ~lake in 1916.
Q. Have you been down there since 1916 at all?
A. Two or three months ago I was in there with 1\fr. Blake
and :Nir. Woody.
By ~Ir. Mitchell:
Q. 1\fr. Blake?
.A.. I meant to say Mr. "\Voody and Mr. Abrams.

.

~
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By Mr. White:
Q. Was the piece of land in dispute pointed out to you py
Woody and Mr. Abrams?
page 112 } .A. By lVIr. Woody and J\rfr. Abrams, yes, sir..
It ,vas the dispute on that line which was our
business down there.
·
Q. Do you know where those old-what they speak of as
the old dikes t
A. Yes, sir.
.
~ Did you ever see any water flowing along- by that dike?
A. I didn't say I did, no, sir. It was ponds of water in
there.
Q. It was ponds of water all over that swampY
A. The water didn't flow along there at that time, no, sir.
Q. Did you see any evidence of any creek bed along there T
.A. Well, it is evidence of the creek bed there now.
·
Q. Where is the evidence of a creek bed?
A. Anywhere down that side between the Blake land and
the black land is the old dike and the creek bed. It is all in
there now plainly visible.
Q. When did you see that 7
A. It has been around three months since I have been
there.
Q. Is that the bed you spoke of that looks like it is a hundred years old 1
A. Yes, sir.
Q. You don't think any water has flowed along there for
a hundred years?
A. I don't know.
Ql. You certainly have no idea what the conpage 113 ~ dition of that stream was a hundred years ago f
A. I don't have any idea what that stream was
a. hundred years ago, no. I am just giving you what Mr.
Blake showed me as the place to g·o over there and no farther.
Q. In 1916 when you were down there you never saw any
creek ·bed or any flowing water by that dike¥ It 'vasn't any
creek flowing by that dike in 1916?
A. No, it d.idn 't flow there in 1916.
· Q. ·How far was the creek from the dike in 1916?
A. What is supposed to be the creek-the creek as running
then some parts of the creek is as far from the old creek
bed as 50 or 60 feet or farther.
Q. Where was the creek flowing in 1916, if you knowY
•A. The creek in 1916-it is flowing there now.
Q. Right where it is nowf

,--

--

-
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A. Yes, just about the same place.
Q. It hasn't changed any in 15 years Y
A. I don't know, sir.
Q•. This land by the dike is much higher than where the
creek is flowing, isn't it!
A. WhatY
.
Q. The land by the dike is m11ch higher than where the
creek is flowing now y.
A. s·ome places.
Q. As near as you can get at it the creek is
page 114 ~ flowing now approximately in· the same place it
flowed in 1916?
A. Yes, .right about there.
Q. Now, if you cut any ash timber off this land that is
.in controversy as late as 1916 the stumps would be there,
wouldn't they!
.
A. I don't know. You take a stump or a log and throw
it down on the ground and let it stay for 16 years; it would
be· hard to find.
- Q. You would see some signs of stumps Y
A. That is all right; go there a~d look for them.
,. Q. Did you see any when you went there 1
A. I didn't look for that.
Q. Did you cut any ash or gum or anything for Mr. JacksonY
A. No, sir.
. ·Q. How far 'vonld you say this flow-where the creek is
flowing at the present time would be from this old dike 1 .
A. Well, the creek as it runs just now-the old dike isn't
straight at all; they are not straight side by side; one time
you cut the timber jam up at it and the next place is 60 yards
.or 70 or maybe farther .
.. -Q. 60 or 70 yards!
~ · A. Yes. They aren't straip;ht.
Witness stood aside.
·page 115 ~

TEMPLE HILLIARD,
a witness introduced in behalf of the ·plaintitffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By 1\{r. Sutton:
Q. Mr. Hilliard, where were you born Y
A. King William.
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Q. How old are you?

A. 61 years old.
·
Q. Do you know· the Pampa.tike tract and the Blake tract ;
if so, tell the jury how long you have known them T
A. Yes, sir; known them practically all my life.
Q. Do you know the boundary line between Pampatike and
Blake'sY
A. Always known as the old ~Ionquin Creek down there.
Q. Has the creek changed Y
A. Yes, sir; it has changed recently.
By Mr. White: .
Q. Changed ·recently Y
A. Within the last 25 years.

.

;

By Mr. Sutton:

Q. Was there a dike anywhere near the old
page 116 ~ cr~ekY
.
.
A. Yes, sir, it is a dike all the way down by
the side of the creek.
Q. The dike is all the way down the side of the old creek?
A. Yes, sir.
Q. Is the ·evidence of that dike still on the ground f
A. Yes, sir.
Q. How close did the old creek flow to this dike Y
A. All right along parallel by the side of it pretty near.
This dike was thrown up on the fi-eld side of the creek.
Q. And followed the creek. all the way down f ·
A. Yes, sir.
Q. No water runs down that old bed now, does it f .
A. No, sir, it wasn't any there when I was there last.
Q. You always understood that to be the line between
Blake's and Pampatike Y
Mr. White: We object to that.
Q. Was that the line between Blake's and Pampatike?
A. Yes, sir.
The Court : What was the line'
Mr. Sutton : The old creek that went down by the dike.
Mr. White : The boundary line is fixed by the deed and
not by what somebody thinks.
Q. Was that ~Ionquin Creek that once flowe·d down by the
dikeY
A. Yes, sir.
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page 117

~

The Court : I am admitting it as the understanding at the time as the line, that the old

creekMr. Sutton: I asked him was it 1vlonquin Creek that went
down by the dike and he said yes, which corresponds with
the deeds.
By ~Ir. Sutton:
Q. Do you know whether Parrish operated a mill on Fountain Bleau?
A. Yes, sir. I took the lumber from the mill and loaded
it on the boats for them. I had a contract with them and
I was there the best part of the fall of 1901 to the spring
of 1904.
Q. The road from the sawmill down to the river, please
tell the jury how that went?
A. That went down parallel with this creek; it crossed the
creek four or five times before it got to the field and after it
got to the field it crossed the point-the creek made a bend
around the field and the tram road came around that bend
arid tool{ a straight line across the field.
Q. To the river Y
A. Right straight across to the low ground and down the
side of the low grounds to the river. The lumber landing
was right at the mouth of the creek.
Q. You said you hauled for four years down
pag·e 118 ~ that road Y
A. Yes, sir; we had the contract with him to
take the lumber from the mill a.nd load it over the rail at the
river.
Q. Was the creek running in this old bed at that time?
A. Yes, sir.
Q. How close was the road when· you got to the edge of
the field and went on down-how close was the tram road to
the dike and creek?
A. The tram road left the creek when it got in the field
and went straight across the field.
Q. How close was the creek-did the creek follow the edge
of the field?
A. The creek at some points was pretty close to the field.
It was some points it was grown up and this tram road went
sfraight across that cut there.
Q. This creek opposite that old dike was flowing when you
hauled for those four years Y
A. Yes, sir. I had rig·ht smart difficulty in keeping up
my tram roads. The last road I hauled out there the water
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was breaking over this old dike and kept the tram road
dermined.

u~

J3y the Court :
Q. What year?
A. 1902 and 1903. In 1\{arch, 1904, I quit the job.
By ::Mr. Sutton:
Q. The last year the water wasA. Coming down through the corn field. It was-·.
a difficult matter to keep the tram. road up. .
Q. Your tram road was on the Pampa.tike side of tbe
stream!
A. Yes, all the way down.
.
Q. Do you kno-w whether Parrish put any sawdust in that
creek up at tl1e mill~
A. Yes, sir, I know he did put sawdust in the creek until
Colonel Carter -objected to it.
Q,. Who was Golonel Carter T
A. 0\vner of the Pampatike property at that time. Mr.
Parrish told me several times he objected-

page 119 }

~fr. White: We object.
The Court: That is improper.

Q. After ()lbjectiou was made did he stop putting sawdust
in the creek?
·.
. A. H-e blew it across the creek then; put a blower to blow
it across ·the -creek for a while and after they got a hank
there of course it slid back in the creek.
Q. Have you been on the property since you were hauling
there these four years that you hauled down by the side of
the creekT
A. Yes, sir, several times.
Q. What was the nest time you were on the property 7 Do
you recall when it was?
A. I was there a.bout ·five or six years later;
page 120 ~ I was there on a turkey hunt with Mr. Cl~ments.
Q. Please tell the condition of this creek bed
at that time; whether or not the water was flowing down'
A.. Then the water was breaking over and coming down
through the ):>lack land mostly; breaking over at the woods
and coming through the black land. It was a difficult ma.tter
in getting through there in hunting; couldn't get through this
lo'v ground where we used to 'valk through and hunt.

---
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Q. The water from. the creek was coming through the low
grounds?
.A. Yes, sir.
Q. That was mbout five or six years afterwards f
A. Four or five years afterwards, yes, sir.
Q. Was the creek bed visible at that time 1
A. Yes, sir; yon can see the bed of the old creek and the
old dike.
Q. At that time you were hunting in there with Clementsturkey hunting five or six years after you hauled lumber
was the bed of the creek visible at that time?
A. Yes, sir.
Q. Did· you used to hunt in Pampatike prior to ti1e timeA. I have been hunting there all my life; for hunting, deer
hunting, turkey hunting.
Q. Did you have permission to hunt on Blake'sf
.
·
.
A. My father used to hunt there. The first
page 121 ~ time I went in there I went with him and we
flushed some turkeys and they went over in this
meadow they call Blake's meadow.
. Q. Went over into what meadowf
A. Blake's meadow.
Q. Is that between the bed of the old creek and the present creek?
- A. Yes, sir.
Q. That is called Blake's meadowf
A. Yes, sir.
. Q. When you weren't with your father did yon have permission to hunt on Blake's?
·
·
A. Yes, sir. H·e invited me frequently to take a· hunt with
him after I moved to Hanover.

Mr. White: We move all this testimony be stricken out.
The Court: You mean as to his hunting?
Mr. White: Yes.
The :Court: Unless he can make it pertinent it will have
to be stricken out. The evidence is Blake's had five or six
hundred acres.
- _, Mr. Sutton: I think it hig·hly pertinent to get in evidence they killed a turkey on this land in controversy and
that that was called Blake's Meadow.
··page 122 } By Mr. Sutton:
Q. Tlfe land between the old creek and the
present creek was called Blake's Meadow?
A.. Yes, sir.
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Q. Whose land was it 1

A.. Mr. ·Blake's, as I understood.
Q. Is the old creek now filled up1

A. Yes, sir.
Q. It looks higher than the rest of the land?
A. You can see from the different points there where the

old creek went down through there.
Q. A.re you friendly to both sides of this controversy 1
A. Yes, sir.
Q. Have both sides asked you to designate to themA. To meet there one evening to show them the line and
I thought I was doing a iendly deal doing it or I would
have stayed at home.
o my surprise I found Mr. Woody
a little 'different fr
what I thought.
CROSS EXiliiNATION.
By ~Ir. White:
Q. Do you live in Hanover County now?
A. Yes, sir.
Q. How long have you been living in Hanover?
A. Since 1906.
page 123 ~ Q. Since 1906 how many times have you been
on Pampatike 1
A. Oh, I reckon a dozen times.
Q. When was the first time in that dozen times you were
there?
A. I couldn't recall just the first time now.
Q. Can you recall when the second time 'vas?
A. I was .there several thnes on a hunt with 1\fr. Clen1ents
while he was there.
·
Q. I want you to designate the first time you were there;
what month and year.
A. I couldn't say what year or what month. It may have
been the next year or two years· later.
Q. If you can't say, say so. Wbat time were you there
the second time?
A. It was in the hunting season.
Q.. If you were hunting you had to be there in the hunting
season, but can't you fix the month 1
A. No, sir.
Q. Whom did you see over there?
A. I was with lVfr. Clements over· there hunting.
Q. Oh, yes, but who else¥
...~. It was one or two colored ones driving the turkevs for
..
us. I think they are here as witnesses.
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Q. When were you there the third time 1

page 124

~

A. I was there several years after tha.t.
·Q. What year?
A. I couldn't tell you just what year I was

there.
Q. vVhy is it you can't designate a year nor a. month that
you 'vere there within the last-since you left there in 1906 f
A. I couldn't tell the day of the month because I wasn't
paying any attention to the time I was hunting.
Q. Why should you have paid any attention to this running water on ths land f
A. Because I had trouble with it.
Q. What kind of trouble!
A. In hauling the lumber down there and keeping the
tram road bull t up 'vhich wa.s great expense to me.
Q. And you were hauling for whom?
A. For the York River Lumber Oompany.
Q. vVhere were you hauling from T
A. Hauling from the York River Lumiber Company to the
Pamunkey River.
Q. vVhere was the York River Lumber Company located?
A. On the road just this side of 1\tianquin on the side of
the creek.
Q. On which side were you going when you were going
down there?
A. Right straight down the creek to the river. We crossed
that creek four or five times before we got to the
page 125 } field.
Q. vVhere did you cross this creek at the :first
time on that road?
~- About 200 or 300 yards from the mill.
Q.. Where the second timeT
A. All along down there.
Q. Are there any signs of any bridges there now T
A. I don't know, sir. I haven't been up the tram road
since I hauled the lumber.
Q. Has the creek changed at all from the point you hauled
down to this point in controversy?
A. No, sir. I say no; now I don't know. I hav~n't been
up in there where the tram road went down since I finished
hauling lumber.
Q. Oa.n you give any reason why this creek should change
at one point and not another?
A. It has been :filling up frmn the lower end evet· ~ince I
have known it.
Q. The lower end f
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A. Yes.
Q. Which ·was the lower end in 1904 f
A. Down there where the Gravel Run Creek come into it.
just 'vhere the water spread through the low ground.
Q. Tha.t is beyond this point of controversy"l
A. No, sir, it runs down to the point there.
Q.. If you 'vere hauling down the old creek or
page 126} down the old bed at that time where was the creek
flowing?
A. I didrt 't haul down the old bed ; didn't say that. I said
the old bed was there on the edge of the field.
Q. Where was the road?
A. The road ran across the field. the tram road.
Q. Is there any sign of that road there now Y
~- I don't know, sir. I guess not. That has been 23 or 24
years.
Q. Do you mean to tell the jury if you hauled down there
as early as 1904 or 1902 as much as you did it wouldn't be
any sign of road there Y
A. It has all grown up.
Q. It wouldn't be any sign of a road at all f
A. I can carry you over plenty of ground I hunted b1rds
that sawmills have been there since and grown up.
Q. Can you show the jury any old road Y
A. I ean show them where the tram road ran.
Q. Will you be here tomorrow?
A. I hope so.
Q. When was this matter first brought to your attention
a.nd by whom Y
A. In this controversy 1\'Ir. Abrams asked me if l knc"r
'vhere the old ~{onquin Creek ran. I told him I did and then
he asked me different points about the creek from the tram
road and different things and then he told me why
page 127 ~ he asked me. He said Mr. Woody was in there
cutting some lumber and they didn't understancl
"rhere the line was, that the creek had filled up and he would
be glad if I would come down and meet them and point out
where the old creek was. I told him any time they would
set I would come down and meet them, and Mr. Abrams can1e
·by there one evening or eame by there from town and said,
"~ir. Woody is going to meet there on Saturday evening",
and we went in there and came in the low grounds and pointed
out the creek.
Q. Did you undertake on that occasion to point out where
the creek was in 19041
·
A. Yes, sir.

~co
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Q. You didY
A. Yes, sir.
Q. Where was it in 1904 f
A. It was in the old creek bed that is :filled np now. ~fr.
·Woody took me through to the creek where it is now and said,
"You know this is the old creek". I said. ''I have been
through here hundreds of times but never saw a creek here
·before". That is the first time I seen a creek across there.
Q. How did yon g·et that water np the hill in 1904 "l
A. I didn't put it up there. They had dikes there to keep
it from coming over in the :field.
page 128 ~ Q. Did yon walk down this old dike Y
A. Many a time.
Q. Yon say a creek was running along there in 1904 f
A. Well, the creek was :filling up; it was running over the
old dike in 1904 'vhen I quit hauling down there.
Q. Where did the creek break off from the original course ?
A. Up here at the ·bend where we entered the field, the
bridge across the creek coming into the field and made a turn
in there and the water poured over that point.
Q. It would be some signs where it broke out, "~ouldn 't
it!
.A. I g11ess so.
· Q. Have you ever ·been able to show that to anybody!
A. I saw the signs the last time I was in there; the water
was pouring through there.
Q. Running through where Y
.A. Coming through that old creek bed into the field. That
was up above this line of Mr. Woody.
Q. Above the line, wasn't it Y
A. Yes.
·
Q. I am talking about where they claim the line no'v comes
around there. .Did you see in 1904 a creek running along
there?
A. There is the · old creek bed and this is the ne'v creek
bed (indicating}.
Q. Where did it run in 1904!
page 129 } A. In the old creek bed.
Q. Where was itt
A. Out near the edge of the fi.eld. If this is the field
out here, this is the old creek bed (indicating}.
Q. Where did it break off from the original stream Y
A. This is coming from the sawmill end; this creek came
on down--11p in these woods it is very crooked; it comes
something like this. Our tram road crossed the creek l:ere.
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It was a point in here and it came right across this ancl went
this way (indicating).
Q. You ran over there (indicating) t
A. Yes, sir, we came over from this point to hQrc; left a
little strip in here (indicating).
Q. Was the creek there then 1
A. No, sir, that was a field, cultivated.
Q. Where was the creek in 19047
A. R.unning down this old creek bed.
Q. If it ran down the.re where did it stop?
A. It went out into the river, I guess.
Q. 1t didn't ever come baek where it is running now: didn't
come back here (indicating) ;
A. No, sir.
Q.. Is that right?
A. When I saw it.
page 130 } Q. In 1904 you tell the jury it 'vent right on
from tha.t point down to the river and never did
run where it is running now~
A. No, sir; it wasn't. any water going across that field when
I was in there. It might have been going across there in
1904. Water was coming down that creek and coming over
that dike when I quit work there.
Q. Do you claim you are speaking of pers·onal knowledge?
A. If· I wasn't I wouldn't speak.
Q. Then that creek in 1904 ran on down like that and ran
down to the river without ever coming· back to the present
bedf
A. Yes, sir.
Witness stood aside.
page 131 ~

'VILLIAM ALLEN,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Sutton:
Q. How old are you¥
A. 61.
Q. Did you ever live on Pampatike f
A. Yes, sir.
·
Q. How longf
A. 38 y-ears.
Q. When did you go there Y
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A. 38 years ago. I didn't live on there 28 years; it has
been 38 years since I moved there.
Q. Ho-\v long were you there?
A. 22 years.
Q. Do you know the line between Pampatike and Blake's;
if so, tell the jury.
A. Yes, sir.
Q. vVha.t is it¥
'
.A. The line between Blake's and Pa.mpa.tike goes right
straight down the side of that old dike that is there which
was throwed up by ~fr. Carter to keep the water
page 132 ~ out of his black land.
Q. When you went there 38 years ago was there
a stream running- down by that dike?
A. Yes, sir.
Q. What was the name of that stream?
A. Monquin Creek.
Q. Is it running there now?
A. No, sir.
Q.. Where is it running now?
A. Comes a1·ound throug·h Mr. Blake's pond.
Q. Did Monquin Creek 38 years ago when you went there
run into Blake's pond 1
A. No, sir.
Q. When did the creek chang·e? You said the creek 38. years
ago ran down that dike. 1Vhen did it change Y
A. It changed the time that the mill stood up there on
Monquin Creek. I don't know ·exactly what year.
Q. What caused it to change?
A. Well, I suppose it- come from blowing all that sawdust
and stuff in the creek.
Q. Was sawdust blown into the creek from the mill?
A. Yes, sir, a good portion of it and lots of it was dumped
in there by wheelbarrows.
Q. Was there ~ver any ditch or channel cut to turn the
water fl'om the bed of the old creekY
page 133 ~ A. Yes, sir.
Q. Please tell the jury who cut it and when it
was cut?

1\!Ir. White:
less you show
the boundary
The Court:
cut.

Whereabouts \Vas it cut f We object to it unwhere the cut was made; unless it had a. cut in
line in dispute.
The question of Mr. Sutton was where was it
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A. It was cut the time that Mr. Clements had that dike~
up there after· he 'vent there. It was cut to turn the iwater:
Qff towards Max Spring Pond to lead to Blake's pond to
keep the water from going down through the black land.
Q. That channel was cut from the old creek towards Max
Springs Swamp?
A. Yes.
Q. Who had it cut'
A. }ffr. Clements had it cut by-I can't think of.his name
for the time.
·
Q. What lVIr. Clements was that?
A. Gena Clements.
Q. Was he in charge of Pampatike about that timet
A. After Mr. Woody left the·re.
·Q. The father of the present 1\{r. Woody?
A. Yes, sir.
page 134 } Q. ~{r. Clements had this ditch cut?
A. Yes, sir; it had it cut by Phil Wortham..
Q. Were you on Pampatike at that time? ·
A. Yes, sir.
Q.. What was the result of the cutting of this channel?
A. To kee·p the 'vater from breaking the dike he had fixed
to keep it out of the low ground. He cut that ditch to turn
it off the other wav towards ·Blake's land or across Blake's
land.
·
Q. Do you know about what year that was done?
A. I couldn't really tell you exactly what year. It was
done in the time ~{r. Clements wa.s there. I never kept no
date.
·
Q. While Mr. Clements was in charge. of PampatikeY
A. Yes, sir, after 1\fr. Woody left there.
Q. Who owned the property between the bed of the old
creek and the present creek?
A.. Mr. Blake owned it.
·Q. This old creek that went down hy that dike was it deep
or shallow?
A. It was pretty good at that time, between 3 and 4 feet
deep, but the water washed the banks off by overflowing~ It
was old trees down each side of the creek. That shows you
'vhere the old creek is.
Q. The creek is filled up now, isn't it?
page 135 } A. Yes, sir, with sand and hummocks. That
caused the water to turn and break out of the
creek and go across the low ground. That is why they kept
the dike up. When I first went there Mr. ·Carter kept an
old man. there by the name of J~ Goben to keep it up until
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he died and then it went down and the water continued to
go through the low ground, the black ground.
CROSS

EXA~[INATION.

·By Mr. Mitchell:
.
Q. I understood you to tell the jury that it has been 38
years sinceA. I went on Pampatil{e farm.
Q. -since yon left there f
A. Since I went there.
Q. You have been there recently with 1\{r. Abrams, haven 'f.
youT
A. I mean since I moved there to work 38 years ago this
week, week before Christmas.
Q. You worked part of Pampatike farm for 22 years?
A. Yes, sir. ·
Q. Do I understand yen haven't been there for 38 yearsGl
A. No, sir.
Q. ·How long has it been since you were there Y
A. I was across there last year.
Q. I mean lived there.
.
A. 16 years ago this Christmas.
page 136 } Q. Had this old· ~{onquin Swamp to which you
referred dried up before you left there¥
A. Y-es, sir.
Q. It had!
A. Yes, sir.
Q. Do you know when the old 1\{onquin Swamp if it ever
did change its course changed its course T
A. It changed before I left there at the time l\1:r. Clements
had that ditch cut.
Q: When was that f
A. I couldn't tell you no da.te.
.
Q. Did I understand you to tell the jury a while ago that
the old Monquin stream to which you referred changed its
course while Parrish's mill was loca.ted near that stream 1
A. That caused that ditch to fill up.
Q. Did the stream change its course-the creek change its
course at that time!
A. It didn't change until IYir. Clements went down and had
the ditch cut.
Q. Can you tell what year that was f
A. No, sir, I calf't. I never kept any date of it.
Q. Well, Temple Hilliard said the last load of lumber he
hauled was in 1904 and that he came back to Pampa.tike farm
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to hunt about five or six years thereafter and he
noticed that the water was breaking out of the
old 1\Ionquin Creek. That would make it somewhere about 1910, according to his testimonyMr. Sutton: The first part is all right, hut not the last
part, that when he came back to hunt it had changed. It
had already changed; that the last year he hauled· the water
was breaking over and undermining· his road and when he
returned to hunt several years later it had dried up.

page 137

~

Q.. Now had that swamp dried up in 1910?
A. I couldn't tell you about 1910 because I never kept any
date of it.
Q. You don't know when the swamp changed its course,
if it ever changed f
A. It changed that time the mill was up there and 1\!l:r.
Clements went up and cut the ditch across to keep the water
out of the low grounds .. I don't lo1ow what year it was.
Q. How would the cutting- of the ditch relieve the situation!
A. Because he diked his stream up to keep it out of the
low grounds and the water was all breaking down through
the low grounds to the left.
Q. At how many places did_ he cut a ditch?
A. He didn't cut but one place I know of.
page 138 ~ Q. That ditch he cut in which direction did it
cause the water to go?
·
A. It caused the water to go off to the right towards 1Ir.
Blake's pond.
Q. Was this swamp-do you know the swan1p that is now
running on Pampatike farm or that is claimed by ~Ir. Woody
as the old :1\'Ionquin Swamp~
A. Yes, sir, I know where it is at.
Q. When did you first notice that swamp¥
A. Since when he cut it there.
Q.. Wha.t year?
A. I don't· know what year.
Q. Do you mean that swamp was formed when l\1r. Clements cut a ditch?
A. Yes, sir.
l\fr. Haw: Call a. creek a creek and not a swamp.
Q. I want to know if you can explain how 'vould the cutting
of this ditch-it was cut in the bend, 'vas it not?
A. Yes, sir.
Q. Of the old creek?
A. Yes, sir.

-~~
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Q. How would it have caused the water-I mean the old
Monquin S:wamp to have changed its course and to be running
as it now runs as claimed by l\fr. Woody Y
A. If you dam up a dam here and went to turn
page 139 ~ the water wouldn't. you have to cut a ditch the
other way to make the water go off? Wouldn't
rout
.
· Q. "\Vhat I am getting at the l\fonquin Swamp has changed
its course, according to your testimony, at a point above
where the ditch was cut, hasn't it Y
A. Above where the ditch was cut Y
Q. Yes.
A. It was cutting a corner off to turn the water across to
Max Springs. Swamp.
Q. Does the water run as it ran 38 years agoA. No, sir.
Q. -along the same line or about, I will sa.y,. to the point"
where the ditch was cut by Clements?
A. From where~ From the lower part of upper pa.rt Y
Q. Upper part.
A. Yes, sir, it comes down-the same old Monquin Creek
comes down to that bend and one part breaks and goes in
the low tJrond and the other part g·oes to ~Ir. Blake's.
Q. The water. that now flows in the bed of the stream
claimed by Mr. Woody runs along the same •bed to the point
where this ditch was cut hy ·Clements; is that your testimony?
A. Yes, sir. You will have to go down there and I can
.show you. If you go down there I can show you every inch
of it.
·
·
Q. Can you designate the point where this ditch
page 140 ~ was cut on what you refer to as the old Monquin
CreekY
A. After Monquin Creek was filled up the ditch was cut
to the right on the bank up next to Blake's land going across
there to Max Springs Pond to take the wa.ter to Blake's
pond.
Q. Still I don't g·et any definite location where the ditch
was cut.
A. You won't get any unless you go there and look at it.
Q. How far was that ditch cut from where the Parrish
sawmill was located f
· A. A good long· ways from there.
Q.. How far would you say f
A. I never stepped it off.
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Q. Is it as far as a mile 7
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A. I suppose it is. I don't know. I never have measured ·:
it. The only way we can tell is to carry a chain down there.
Q. You are not in position to tell the jury where that ditch
is cut?
A. Yes, sir, I have told them where it was cut. It was cut
where the wa.ter was breaking over in. the low ground. -of
Carter's.
Q. Do you claim that the cutting of the ditch caused the
chang-e in the channel Y
A. Mter the creek was filled up to keep the
page 141 } water out of the low grounds the dike was made
across there and the ditch cut to the right to
keep the water from hitting the dike so hard.
Q. You elaim the cutting of the ditch changed the course
of the swampY ·
A. Yes, sir, to keep the water out of the low grounds.
Q. ~Ir. Allen, you are not in position to tell the jury what
year the old Monquin ;Swamp or Creek changed its course?
A. No, sir, I couldn't tell them what date because I don't
remember. I never thought I would even have to think about
it again. This is the first time, except last October twelve
months ago I was on the stand here. I never was called
here :before.
Q. You were a tenant on Pampa.tike farm during the time
you lived there?
A. Yes, sir.
Q. How often did you go down to the Monquin Creek during the time you were there?
A. I worked some up in the low grounds there and used
to go up there pretty often and used to go down there hunting sometimes. J\tlr. Woody always told the boys and me, too,
never to go over that creek, that Mr. Blake was a very peculiar man and if he caught us over there he would make us
pay for it.
Q. Who told you that 7
page 142 } A. Mr. Woody, the father of this Mr. Woody.
Q. 'Vhat year was Mr. Woody there?
A. I couldn't tell you what years it was. I told you I
went there with him.
Q. 38 years ago?
A. Yes, sir, and stayed there his time out and was there
with Mr. ·Clements. What time he stayed there I don't
rem-ember hew long he stayed there. May.be some of these
men know. I don't know. I stayed there 22 years, I know,
'vith them both.·
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Q. Coming back to this sawdust proposition; as I understand, they started to blow sawdust in the creek and then
they stopped ·r
A. lVIr. Carter went down there himself and stopped them.
·Q. How long did they continue to throw sawdust in the
creek before Colonel Carter stopped them~
A. I don't know how long· that was.
Q. Can you say 'vhether a month or six months f
A. Yes, it may have been six months. When he found out
they were filling up the creek he stopped them. After he
stopped them they attempted to blow it across the creek anu
a part of it ca.1ne into the creek; the blower didn't take it
off far enough and some blew into the creek.
Q. The place where this ditch was cut, as I understand, was
a mile from where the sawmill was¥
page 143 ~ A. I don't say a mile. I 'didn't measure it.
It has never been no chain run down there as 1
know of.
Q. After Colonel Carter stopped them from throwing the
sawdust in the creek what did they do 'vith the sawdust afterwards? .
A. They attempted to blow it across the creek, but about
half of it came back in the creek and it filled the old creek
up.
Q. If it filled the creek up why 'vas it that the creek didn't
change its course for about six years after the sawmill left
there?
A. I don't kno'v whether six or five or what.
Q. If the sawdust had anything- to do with it wouldn't it
have affected the creek immediately rather than five or six
years thereafter?
A. No, why it di.dn 't change the creek because it burst
over in the low grounds and J\1:r. Clements went there! don't kno"r how long it was before he went there-he
went do"W.!l and had that ditch cut and the dike fixed up to
keep it back out of the low grounds.
·
Q. But the old creek, according to your testimony, 'vas
running· and, according to J\ir. BU.Hiard 's testimony, was
running until 1910.
~{r.

Sutton : He didn't testify that. He testified it had
stopped when he came there when he was huntpage 144} ing.
_
Mr. 'J\fitche11: If he didn't state that this timrr
he certainlv stated it before.
~:Ir. Ha'v: This man says he doesn't know the date.
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By Mr. Mitchell:
Q. I a~sk you whether or not that creek didn't continue
to follow the old course as stated by Mr. Hilliard until 1910,
if it ever changed? You don't know that, do you 1
·A. Do what?
, Q. You don't know how long the water continued to flo·w
along the old bed after Parrish removed his sawmill Y
A. It didn't flo'v along it at all.
Q. It didn't Y
A. No, sir, because it went down through Carter's low
grounds until Mr. Clements come there and he cut that
clitch and dug it to keep the water out of the low grounds.
That threw the water around the other way.
Q. Do you know which way the water was running when
the ditch was cut?
A. Until the ditch was cut?
Q. Yes.
A. Which way was the 'vater running until the ditch was
cutY
Q. Yes.
A. Well, until the ditch was cut it come down through that
lo'v grounds: I suppose about south.
page 145 ~ Q. Which way is it running now?
A. Running back kind of west, if I am not m.is ..
taken. I think it is west. -It was cut back to the right.
I don't know whether nortlnvest or south. I haven't taken
notice enough to see.
RE-DIRECT EXAMIN-ATION.
By ~Ir. Sutton:
·Q. J\fr. Allen, did the old dike that 'vent down by the side
of the creek-did that run into Blake's pond¥
A. No, sir.
Q.· You have referred to coming across the low grounds.
Are the low grounds and the black lands the same~
A. Yes, sir.·
Q. You say when the old bed filled up that the water came
ncross on Pampatike through the low grounds¥
_t\., Yes, sir.
Q. The black land?
A.. Yes, sir.
Q. .And the ditch was cut by Clements up here to turn the
water over into J\fax Springs drain?
A. Yes, sir.
Q. "\Vas ~fax Springs Swamp there before it was cut?
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A. Yes, sir, a little pond there.
Q. Where did M.a~x Springs :t;tln to?
A. Run to Blake's pond.
.
page 146 ~ Q. And after this old creek filled up and the
water was running over the low grounds here
you say Clements. cut this cross ditch to turn the water into
_
:
Max Springs SwampY
A. Yes, sir.
Q. And also built the dike up to keep the ·water ·QUt. of
the low grounds?A. Yes, sir, that is right.
RE-CROSS EXAl\IIIN.A,.TION.
By Mr. l\Htchell:
Q. You seein to be locating here for Mr. Sutton where he
cut the _ditch. Can you locate it for meY Mr. Sutton said
after the swamp filled up Mr. Clements cut the ditch here.
Show the jury where this ditch which you answered Mr. Sut~
ton's ouestion is locat-ed.
· A. f can't tell anyting about the map; I can't read or
write. I don't know· one thing from the other. .
_Q. Do you know where Gravel Rul) Swamp is?
A. I know when I get to it.
Q. This is Gravel Run Swamp (indicating) Y
A. I can't tell you about the map.
,
Q. Where was this ditch cut? You have tried to tell the
jury in answer to Mr. Sutton's question that this ditch 'was
cut here. "\Vhere was the ditch cut?
page 147

~

Mr. Haw: Show him where the old bed of the
creek was.

A. Where is the bed of the old creek Y
Q. This is supposed to be the bed of the old creek as claimed
by you where the dike comes along. Now this _is the present stream as claimed by 1\!Ir. Woody; now this is supposed
to be Gravel Run Swamp (indicating). You know where
that is?
A. Yes, ~ir, I know where it is.
Q. I want to know now where on the Monquin Creek bed
did 1\fr. Clements cut a ditch to turn that water into J\fax
Springs Swamp?
A. Where up there is the corner of the woodsY
Q. Up there at the corner of the woodsY
A. Yes, sir.
·
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Q. What you call Ridge Woods?
.A. Yes, sir.
Q. Is that right?
.A. Yes. sir.
Q. He cut the ditch up there¥
A. No, he didn't cut it in the woods ; he cut it across t4e
corner.
Q. Coming from the Parrish saWmillA. Is this the upper part of the. creek (indicating) Y
Q. Yes.
A. Where is the corner of the woods at Y·
page 148 ~ Q. The woods are up in this direction (indicating).

A Juror: He asked you to show him where· the woods. are
on that map.
The Witness : Where is the corner of the woodsY
Mr. Mitchell: This doesn't show.
Mr. Woody: This tract is about 50 yards from. the woods.
By Mr. Mitchell:
Q. Where 'vas that· ditch that Mr. Clements cut Y
A. I would have to go down there to show·you.
Witness
page 149

stood~

~

WARNJ!JR EDWARDS,
a .witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By 1\tir. Sutton:
Q. Mr. Edwards, how old are you Y
A. 56.
Q. Do you know the Pampatike tract and the Blake tract;
if so, how long have you known itY
A. I have known it ever since 1895 on up.
Q. What is the boundary line between Pam.patike and
Blake's?.
·
A. I couldn't tell you what the boundary line is because
what I was told the boundary line is the old Monquin Creek.
Mr. Mitchell: We object to that. No. foundation has been
laid where he got his information from.
Th~ Court: I think Mr. Sutton will connect it up.
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Q. By whom were you told that!
A. By 1\Ir. J. H. Abrams. He is dead now.
Mr. 1\fitchell: I still object.
The Court: Overruled.
. Mr. :Wiitchell: That is. a different party from the party in
this case.
The Court: I understand, but the head of these
page 150 ~ owners. The Abrams he got his information from
is a different .&brams from the .Abrams in thi~
suit; .an entirely different man.
By Mr. Sutton:
Q. Did this 1\ir. Abrams rent the hunting privileges on the
tract!
A. He rented on Blalre's sometimes, bnt we had a permit
to hunt on Pampatike. I don't think he ever rented that,
but we had a permit, both of us. At least, in those times you
_just went and a~ked a man if you could hunt and that was all.

By the Court:
·Q. Where did this Mr. Abrams live?
A. Rumford.
By :Nir. Sutton:
Q. This county f
.L\. Yes
Mr. Ha,v: I think we can show he was sufficiently familiar
'vith the land.
Q. How long did he live in this county f

A. Ever since I can remember, sir.
Q. How fa.r is Rumford from the land in controversy?
A. I should say about-going throug·h about three and a.
half miles.
·
·
Q. And he had the hunting privileges on both
page 151 } tracts Y
·
A. Yes.
Q. Renting one Y
. A. I couldn't s'vear he rented from Blake. I know we
could go on Pampatike when we got ready.
Q. Where did the creek run when you used to hunt there
1vith ~Ir. .A.brams' ,
.A. R.an right on bv the dike; ran straight down by the
dike.
·
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Q. What years was· it you hunted there?
A. I hunted there in 1897 and 1898 and 1900.
. Q. '\Vas the water running down the creek at that time by
the side of the dike Y
A. Yes, sir.
Q. What was the name of that creek t
A. Monq uin Creek.
Q. Do you know where Blake's pond is~
A. Yes, sir.
Q. Did 1\fonquin Creek at that time run into Blake's pond 1
A. I don't think so. I wouldn't swear to that because that
was over on Blake's side and I never did cross on Blake's
side there.
Q. What was the land on Blake's side of :hfonquin Creek
called¥
A. Blake's 1\feadow.
Q. Has the water stopped running down where it used to
run?
A. Yes, sir.
Q. Have you been on the property in the last
page 152 ~ year or so?
A. I have been on it last year.
Q. Is where the old creek used to run there~
A. Yes, sir, you can see 'Yhere it used to run from the
sand and the trees on the side of the cr·eek.

CROSS EXAl\IIINATION.
Bv 1\ir. "\Vhi te :
·Q. Mr. Edwards, when 'vas the first time you ever heard
anything about any dispute _between the owners of the respective properties at this point?
A. I couldn't tell you exactly what date it was.
Q. Well, in years ho'v long ago has it been 1
A. It was last year.
Q. That is tl~e first time you ever heard anything about
any disupte?
A. Yes, sir.
Q. There never was any dispute between the older generation of people that owned this 'property as far as you know?
A. As far as I know, no, sir.
Q. Were you ever a tenant on P·ampatike f
A. No, air.
Q. Between 1907 and last year how long had it been since
you had been on Pampatike?
A. I haven't been do'vn the black lands there since 1900

.....------------~-----
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~

or 1901, I reckon, be~ause I was married and
moved away; didn't stay there any more.
Q. Wbere did you move to after you were mar-

riedY
.A.. Went to Richmond.
Q. After you moved to Richmond what ,was the first time
you ·were on Pampatike?
.A.. I ha:ven't been to Pampatike I couldn't tell you when
except once or tw.ice when I came back. I went to live in
Pittsburgh and went down to sell Mr. Woody a light plantQ. I am trying to get you to .fix from the time you left this
place in 19GO after you were married what was the ·first time
you were on Pampatike Y
.A.. I couldn't tell; two or three years ago, but the first time
I was around the black lands was last year.
Q. From 1900 to 1930 you weren't down there at the creek
at allY
.A.. No, sir. I was a:wa.y from this .State.
Q. About 30 years T
.A.. I was out of the .state.
Q. Do you undertake to tell the jury what happened within
a period of 30 years f
.A.. I am not trying to tell how it happened in 30 years;
only telling them what I saw when I was there.
Q. What did you see when you w·ere there¥
A. I saw Monquin Creek running down the side
page 154 ~ of the dike.
Q. You were there last year, weren't you?
.A.. Yes,.· sir.
Q. Wjhere is J\1:onquin Creek running now Y
A. Well, the creek now is running over by Blake's field;
used to be a little stream, nothing but a little branch there.
The creek has changed.
Q. How did the water get up the hill in 1900 f
A. I don't know whether it got up the hill or down the hill.
Water always seeks a. level. At that time it was running
down.
Q. What was the lowest point on that stream in 1900 t
A. I don't know, sir. I never looked.
Q. What made you tell the jury the creek was running
along by the dike in 1900 Y
A. Because I saw it running along there.
Q. The whole creek Y
A. Well, call it half creek or whole creek.
Q. Was the whole creek running· along there
A. It was a creek running· along there, a big creek.
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A. About 50..
Q. Where do you live f
.A. Hanover.
.
Q. Did yon ever live on the Pampatike farm in King Wit·
liam County?
.
A. Yes, sir; stayed there off and on 18 years.
Q. During what period of time Y
A. Well, the last time I stayed there it 'vas 3:bout 1907,
I think, but the first time I stayed there I was a boy about
17 or 18 years old.
.
Q. Who were .the managers in charge .of Pampatike farm
at the time you were there f
A. The fire:t time Mr. Woody.
Q. The father of the present 1\fr. Woody!.
A. Yes, sir.
Q. And the second time?
A. ~fr. Clements.
Q. Do you kno'v the boundary line between
page 158 ~ Pampa.tike and Blake's?
...i. Yes, sir, ~t was the old creek bed;· now it. is
dry; where the diking is there put up by the side of the creek.
Mr. Wliite: Of course, we object to this testimony.
Q. Please tell the jury where old Monquin Creek ran 1
A. It ran over there at the corner of the Ridge Woods,
right straight down the side of the l1Iack land, all the wa.y
down the right side of the black land down to another swamp
run in there called the Gravel Run 'Swamp, I .believe, that
come in together.
Q. Where was the dike7 Did this creek fo1low the dike?
A. Yes, sir. Some places the diking would be off from the
creek a little ways, but some portions where it come around
the black land the creek wasn't any farther from the diking
than from l1ere to that door.
Q. And the dike followed the course of the creek all the
wav down?
A. Yes, sir.
Q. Did you ever work in that black land field?
A. Yes, sir, after 1\tfr. C1ements was there when I moved
with 1\fr. Clements l\fr. Carter wouldn't let the men· keep
any cattle on his side of the farm. I had two little oxen
up· \here and l\fr. Clements told me I could bring them there.
He rented this pitrf Mr. Woody bought over there where
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Mr. C. C. Woody has now a.nd he told me by
page 159 } helping him do a little f·encing I might bring the
two calves and keep them there.
By Mr. White:
Q. Who told you that7
A. Mr. Clements.
~Ir. White: We object to that.
The Court: That isn't proper evidence, what l\Ir. Clements told him he could do.

A. (continued) He told me and then we went down the
side of the diking and he saidThe Court : That isn't proper evidence.
l\Ir. Haw: ~Ir. Clements is dead and he was manager of
Pampatike farm.
A. (continued) And he told me if I helped himThe Court: If the witness will get to that point immediately about the question of the creek. He is going so far
afield.
A. (continued) These fences were put up, one right along
down the side of the dike and right side of the creek on the
line and he told me if I helped fix the fence that I could
keep the calves there.
~Ir. White: V\Te object to that.
The Court: That is not proper.

pag·e 160

~

By l\{r. Sutton:
. Q. At the direction of Mr. Clements, the then
manager. you put up a fence along this line along the side
of the dike?
A. Yes, sir, that is rig·ht.
Q. Was the water flowing in the creek then or had it
stopped~

A. It had stopped flowing. He had cut this canal. It had
come across the black land and he cut this canal to turn it off
the land and that is the time I believe the creek made the
turn.
Q. You know l\fr. Clements did cut a canal to keep the water from the black land Y
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A. Yes.
.
Q. Which way was the canal cut; toward which side Y
A. It was cut next to the Max Springs Swamp, the way
the creek is running now.
Q. There was a Max Springs Swamp that ran down under Blake's hill all the time Y
. A.. y·es, sir.
Q. And this canal, as you call it, .was cut from the bed of
the old creek across to the Max Springs 8wamp f
A. Y-es, sir.
Q. The water now flows down this Max 'Springs SwampY
A. Yes, sir; goes around the edge of Mr. Blake's :field.
Q. Does that flow into Blake's pond Y
A. I think it does now.
page 161 ~ Q. The old ; Monquin. Oreek did· it go into
Blake ' s pond Y
A. ~o, sir.
.
Q. When you first went there was water running doWn by
the dike in the bed of the old creek Y
A. Yes, sir, when I :first went to Pampatike under Mr.
Wood's time the creek went rig·ht down the old Monquin b'ed,
the one that has gone there now, and that whole pl~ce then
was in a perfect flood of water all through there ten,, but
this creek was running down the old bed which is there now
when I :first 'vent to Pampatike.
Q. It went down the side of the dike Y
A. Yes, sir.
Q. Did you hunt on Pampatike when you were there?
A. Yes, sir. He always cautioned usQ. Who didY
A. Mr. Woody.
Q. The father of the present Mr. WoodyY
A. Yes, sir-not to cross that diking because Mr. Blake1

Mr. White: We object to that. That has nothing to do
with the case.
The Court: What is your. objection Y
. Mr. White: It has nothing to do with the case at issue.
Suppose l\!Ir. Woody did tell him not to go there; how would
that determine the question of boundary!
page 162 ~ The Court: Mr. Woody at the time was the
manager at Pampatike. Isn't that right?
Mr. Sutton: Y:es, sir.
Mr. White: Probably he was over there, but the question
we raise of whether Mr. Woody told him to go or not, how
would that throw any light on the question the jury has got
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to decide, namely : the title and boundary line between the
respective properties.
The Court: The Court will have to overrule it as it is similar to evidence that has been offered. Her~ is the manager
of the adjoining property, a man who is supposed to know
something about the lines that would divide the properties.
Anything that this witness can testify to as to how Mr.
vVoody regarded the line between Pampatike and the Blake
property I think th~ jury are entitled to have it.
~Ir. White: I don't like to be so contentious, but we believe
we are right and want to submit it to the Court. Now we
respectfully submit to y·our Honor that every man's title
to property is governed entirely and solely by the instrument or deed that he has to that property and if a man has
got a good deed to a certain piece of land all the
page 163 } statements of all the people in Virginia couldn't
change it as a matter of law. The title to Pam.pa.tike and the title to the property that was owne4 by the
Carters on the one side and the Blakes on the. other was
solely fixed by the deeds. The Court : Of course, that is true, but suppose the ·deed
fixed it at Monquin Creek and the issue between you gentlemen is if the Monquin Creek as referred to in the deed is the
~{onquin Creek that is now there and you say it is the Monquin Creek as it now runs; the deed states it. but the issue between you gentlemen is one of fact.
1.\tfr. White: Can hunting or directions going here or there
change the creek!
The Court: No, but it tends to fix the line. It seems to me
pertinent evidence for this jury. You and I don't disagree
as to the la,v, but the question is where is the creek.
Iv!r. '\Vhite: Exception.
By Mr. Sutton:
Q. Tell the jury what you started to tell.
A. We used to do right smart hunting and Mr. Woody
always cautioned us not to cross this diking and go over the
line into Mr. Blake's because he was a very pepage 164 } culiar man, he would either run you off or shoot
your dogs, and we would always know better than
go over there.
Q. What was the land called across the dike on the Blake
side?
A. The name of the place f
Q. Yes.
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·A. I couldn't tell you what was the name of
place.
·
··

~Ir.

Blake's

CROSS EXAMINATION.

By Mr. White:
Q. ~Ir. Adams, how long has it been since you \vere on
.Pampatike?
A. On Pampatike Y
Q. Yes; living there as a tenant or working there.
A. I left Pampatike in 1909, I think, as· well as I can remeber.
Q. Where was the creek running when you left!
A. The creek running,
Q. l\ionquin Creek.
A. The last time I left it had broke and was running every
direction, coming across the black land and all. That is the
time 1\Ir. Clements cut that canal through there, I wouldn't
say he cut it the year I left there, but I think it was the year
I left.
· Q. When you left Pampatike in 1909¥
A. ·Yes, sir, as \veil as I can remember.
page 165 ~ Q. But you can't remember \Vhether you left in
1909 or not!
A. I am pretty sure I left there in 1909.
Q. With reference to the flow of the creek along where the
land is in dispute where was it flowing· when you left?
A. It was flowing across the land during that time I was
there or left. I don't want to say Mr. Clements-it was coming across the black land, but I wouldn't say he cut this channel in 1909 or when, but it \vas taking charge of the black
land.
Q. N o'v designate on this piece of paper how it was flowing
with the black land, which way is the black land and when
you are going up the creek is Pampatike on the right?
A. Going up this way (indicating).
Q. If you walk up the creek is Pampatike on the right or
left?
A. Walking up it is on the right.
Q. When you left there in 1909 where was the creek
flowing¥
A. I think it was flowing the wa.y it is going now.
Q. You doY
A. No more than when he cut this canal he was trying to
cut it out to throw it back from taking charge of this land,
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but I think 'vhen he cut it it went back the way it is going
no,v. The old creek had filled up then.
. Q. Are you speaking of your personal knowledge in this
case?
A. I am trying to do it as far as I can. Of course, I am
no educated man like you are.
page 166.~ Q. That doesn't amount. to anything.
A. Yes, it do.
Q. In 1909 where was the water flowing south at that
time when you left? Was it flowing where it is flowing
now·?
A. 1909·¥ Yes, sir, the creek had turned.
Q. In 1909 it had turned?
A. Yes, sir.
.
Q. The 'vhole channel had changed?
A. Yes, sir.
Q. You know that fact?
A. Yes, sir.
Q. Now w·here did the channel make. the change?
A. It made the change from the old creek bed.
Q. I understand that, but where did it change? Did it
chang·e on Pampatike or somebody 's else land?
A. When this creekQ. Can't you draw that?
A. No, sir, I can't draw it.
.
Q. See if this will illustrate it. It was flowing like that
and is flowing this way now; that is the channel (indcatng·). Where did it make the change?
·A. This is the old creek bed here; right in here is the old
creek bed; this is the dike; right up in here is where it goes
around now to ~fr. Blake's field and empties into this pond
(indicating). Understand that? Back in here
page 167 }- is the black land (indicating).
Q. You mean where they cultivated f
A. Yes, sir, where they cultivated it. This creek l1ere
from this old diking some part eased around this way and u
majority of it broke across the black land clown here ( indicating). 1\ o'v when he cuts this· ·canal through here to keep
this water from crossing this black land-understand that?when he cut that it turned this water back in here around the
side of ~:fr. Blake's ground and field.
Q. If what you say be correct how is the 'vater flowing·
in the natural channel from the place where it was cut dow11
to the place in dispute¥ If the creek is flowing in its natural
channel from the point where it was cut-the curve was .cut
out of it do,vn to the point where the dispute begins, how
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can you reconcile what you have said with this statement you
have made?
A. Well, you may think it is wrong, but take the jury and
go there and see.
Q. That is wha.t we want to do.
A. I know you want to make all of us wrong. I didn't come
.
here to lie for nobody.
Q. Nobody has said that. If it runs down like that and here
is where the dispute begins, if all Mr. Clements did and
the jury goes there to look at it-to cut that bend out like
that and the water flows on down in its natural
page 168 ~ channel until it gets to this point; that is, where
the dispute isA. It ain't in the .shape of that.
Q. Where did it change!
A. Not the way you have got it drawed there.
Q. Do you tell the jury tha.t t4e cutting of this bend out of
the creek caused the stream to--the course of the stream
south of that point to change f
A. Well, at the time he cut it to throw it off this land here
that cer:ainly caused it to go back the way it has gone.
Q. Let me tell you somethingMr. Haw: I object.
The Court: Put it in the form of a. question.
Q! AsRuming that where Mr. Clements made this cut-cut
this bend out of the creek-is 150 yards north from the point
where they claim the dispute begins and the creek runs in
the natural channel from that point to where the cut was
made, now did the cutting of the creek cause the change of
the natural channel down there 150 yards south of that point f
A. I don't know what caused it, but he cut it through there
to throw that water off.
Q. Do you tell this jury that the cutting of that bend
out of the creek caused the creek to assume anpage 169 ~ other and different channel?
,
A. No, sir; filling the creek up caused it to stop
running down there.
Q. Who filled it up Y
A. Mr. Parrish filled it up with sawdust.
Q. You don't contend that a mill that is two miles above
this place that it filled it up two miles below, do you Y
A. Something filled it up; mud or· something.
Q. Why did you say _sawdust filled it up Y

C.

c: Woody v. J. M. Abraus;Jr., W. R. Abrams, Etc.

123

A. Because Mr. Carter made complaint it was filling the
creek up.
·
Q.- How do you claim sawdust two miles above this place
·
filled it up f
. A. How does saud .fill up a road two miles down 7
; Q. You made the statement and I want you to explain it.
A. It floated down there.
Q. Why did it stop it up two miles down below there Y Why
isn't it stopped up there where Mr. Clements cut the bend
out of the creek down to the point where the dispute arose
·where the natural channel is still there t
.
· A. Because it filled up below and backed the water out on
the black land.
Q. When were you down there 7 .
A. Last summer.
·
Q~ Have you been there since?
page 170 ~ A. No, sir.
Q. Were you able when you were down there
to show anybody where that creek had broken out from
its present flow Y
A. I think we all seen it last summer where they got that
diking and could find the old creek bed a.s plain as day.
Q. When you were down there last summer who were you
with?
·
A. Mr. .Abrams.
Q. Which ~Ir. Abrams?
A. Sam Abrams.
Q. Anybody else Y
A. No, sir, I don't think anyone else. I don't remember
'vhether anyone else was with us or not.
Q. Bearing in mind the location and the flow of the creek,
were you able to show Mr. Abrams any point in that present
channel where it had broken away?
A. When we went in there that day Mr. Abrams asked
me-when we went down in there he said, .''I want you to
show me' '--wouldn't even tell me where they contend was
the line; he said, ''I want you.to show me where the old creek
was here when you were working here'', and we crossed
this creek and went on over in there; I didn't make no stop
and neither did him-I went across to the old creek bed and
I said, "She is dry now, but here is the old creek when I
stayed here''.
Q. What I am talking about from. the point
page 171 ~ where Mr. '(JJ.ements cut the bend out of :the
creek, from that point south were you able to
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.point out to anybody or can you point out now where the
creek ever broke out or broke away from the old flow!
A •. vVhat you mean Y From the old creek bed when she
br.Pl{e across the black land?
/ Q. Yes; anything there to show any break at all 1
A. ·Not now; no more than where he cut this canal through
to turn it. You can see the eff-ects of that.
Q. If th.e creek is flowing down here now and at one time
·
flowed out here can you point where it broke outf
A. I don't lrnow that you can do it now.
Q. Isn 'f it a goo~ deal below the bank Y
A. It has done filed in there now. That didn't turn the
water .around.
.
Q. How did they fill t~1e banks around there!
A. I don't know, sir. They filled up.
Q. How did those high banks get along there where you
claim it broke out?
A. I suppose it is the diking.
Q. Don't you know it is no diking there¥
A. I know it is there.
Q. How far from the present creek?
.4-. From the creek now; the creek that is running here
now?
Q. This creek is flowing down here and this
page 172 r is the bank (indicating). What I want you to
tell the jury is how that creek got out of that
bank.
A. I couldn't tell you what caused it to get out of the old
creek bed.
Q. Is there anything to show it if you go there f
A. Yes, th.e old creek bed is there and the diking when I
know it used to flow water down there and it has gotten out;
it is dry. What caused it I am not able to tell you.
Q. You can't tell where it broke out?
A. Oh, yes, you can tell .
.Q. Where did it break out?
A. Where he cut this canal out.
Q. \Vhen 1\Ir. Clements cut that canal or ditch that you
speak of wasn't that water flowing south?
A. Part of it had divided and was going both ways 'vhen
he cut the canal.
·
Q. Which 'vay was the main body of the stream going when
he cut the canal f
. A. It is hard ·tell.. It was flowing over the black land.
I conldn 't tell you.
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Q. If it did divide there was it flowing north and south,
too?
A. Yes, sir.
Q. Flowing north and south?
A. Yes, sir.
page 173 } Q. Is it flowing north and south now¥
A. I think he stopped it from coming across
the black la11d. She is just flowing now-the 'vhole stream is
going.
.
Q. That portion of the stream that flowed south at the time
l\Ir. Clements cut the canal or ditch you spoke of didn't it
continue to flow in the same canal towards south of that
point?
A. No, sir.
Q. Where did it flow before that?
A. After the old creek bed-it stopped going down the old
creek and it is going the way it is going no,v.
Q. What do you mean by that?
A. I mean after it left the old creek bed it is flowing
around in the Max Springs Swamp and going al~ound the
edge of ].:Ir. Blake's like it is no,v.
'~o· you tell the jury when l\:fr. Clements cut the ditch
that a portion of the wa.t~r was running south?
A. Certainly; going towards the black land.
Q. Is· it running south in that same channel nowf
A. No, sir.
Q. It is not?
A. No, sir, it is not going across in the black land.
Q. From the point where he cut the ditch is it running
south in the same channel?
,
A. No, sir, it is going north now.
pag·e 174 } Q. You testified in this case before, didn't you 1
A. Yes, sir, I certainly did.
·
Q. You made a statement that the water was running
down the old creek as late as 1910. Didn't you make that
statement?
A. I couldn't say positive. It is hard for anybody to keep
anything in remembranc-e. I wasn't thinking anything like
this was going to occur.
Q. And you state the stream has changed since 1910¥ Do
you still stick to that?
A. I tell you, gentlemen, it is hard to keep in remembrance what year it was.
· Q. If you didn't kno'v ''.rhy didn't you tell the jury you
didn't know instead of saying 1910?
A. I was going by the time I moved back and forth.
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Q. Who had pos·session of that land over there· in 1910
on the Pan1patike side Y
A. lVIr. Clements, I think.
_
Q. Did he have absolute possession of it Y
A. I think so.
Q. "\\tno has held possession of it ever since?
A. After Mr. Clements left there Mr. Woody's son, the
son that has got it now.
Q. They held on to possession after the creek changed since
page 175

~
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A. I suppose so, yes, sir.
Q. I want to get this straight because we are
going to ask the jury to go down thereA. I hope they may go down and th~y won't think I am lying because I didn't come here to lie.
.
. Q. Beginning at the point where Mr. Clements cut the ditch,
which I will tell you is north of the point in dispute, after
he cut that ditch did the water that was going south continue in the same channel it was before he cut the ditch Y
A. Well, I realy couldn't tell you because when he cut this
canal he wasn't caring which way the water went; he was
cutting it to keep it off the land he was cultivating without
knowing which way he threw the water. I couldn't tell you.
Q. If it did run in that same channel south of the point
in dispute don't you know it would have been impossi:ble
to go over there at the dike?
A. It wasn't running over by the dike.
Q. I wonder if you understand what I said. After Mr.
Clements cut this ditch if the water flowing south con'tinued
in that same channel then don't you know it would have been
jimpossible for it to have g·one over there by that dike as
claimed by Mr. Abrams Y
·
A. It went into :Afax Springs Swamp and went
page 176 ~ around in the same old creek it is going now;
continued to go that way.
Q. Did you understand my question?
A. I think so.
Q. I said if the water after the ditch was cut went south
in the same channel it was before the ditch was cut it would
have been impossible for it to have gone over there by the old
dike?
A. When he cut the canal and the water was r~nning south
he cut it to prevent it from running south and threw it in
the swamp.
Q. How does the main body happen to be flowing south
now¥
·
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A. The main body ain't flowing south now.
Q. When did it stop!
.
A. I don :t know, but when he cut that canal it was flow. ing towards the black land, flowing south. When he stopped
it from going across the land it was bound to go north; it
wa.sn 't going back south.
Q. What did you mean by saying it broke out when he cut
the canal?
A. Broke out?
Q. Yes.
A. It bro.ke out of the creek and 'vas overflowing the black .
land. Instead of going back the way it was going it was
overflowing his cultivated land. Then he cut this canal and
. _ put a dike in there to keep it from overflowing
page 177 } his cultivated land.
·Q. That piece of land you are talking about is
entirely foreign to the piece of land in dispute, isn't itY
,. A. I believe they are· cultivating it now.
Q. I am talking about the piece of land in dispute. There
was no land between this dike and the creek ever under cultivation, was it?
· A. Between the creek and the dike on the Pampatike side,
yes, sir, it was cultivated.
Q. Between where the creek flows and the dike Y
A. Between the dike and the black land; yes, sir, the black
lands are cultivated.
·
Q. I said between-do you Imow where the creek is nowf
A. Yes, sir.
Q. Between the creek now and that dike was that land ever
.cultivated 7
A. Oh, no, not to my knowing; not where the creek is now
to the diking.
Q. What did you say you meant by saying it broke out.
when he cut the canal?
A. It had broke out before he had cut the canal to stop it
from the black land. He cut the canal and diked it up to
tbro'v the water from the black land to the way it is flowing now.
Q: What ~became of that portion flowing south
page 178 } at that timeT
A. I suppose it is flowing back the way it is.
Q. Your idea is when he cut that creek it diverted the creek
north and that caused the creek to dry up by the dike?
A. Oh, no. I suppose when he cut this canal through ther.e
the old creek-all of ihat water was flowing across the black
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land and had broke out of this old creek and formed this creelt
going west now, but had divided, 0119 part going one way
and one the other.
Q. How do you get the water flowing up the hill t
A. I don't. know whether up hill or down hill.
Q. You know it is higherA. Some part went across the black land and some the way
it is going now.
Q. For you to get it where you say it is flowing it has to
up hill.
·
A. I don't think it is any hill there.
Q. Didn't you say it ran by the dike t
A. Yes.
·
Q. If it. was going where the dike was it had to go up the
l1ill, didn't it ¥
·
A. I don't think so.
Q. Wouldn't that show by g·oing there and looking at itf
A. That is what I say. If you don't think the witnesses
is right you will have to go there and see for
page 179 t yourself.
Q. ~Ir. Adams, are you well enough posted on
this question to tell whether-this is 1885-whether in 1885
there was a black giun on ~Ionquin Creek near the d.ividing
line of these properties Y
A. I couldn't tell you.
Q. The processioners described this land beginning at the
black gum on Monquin Creek, corner line between A. D.
Willis and J. B. Blake's estates and thence down Monqnin
.Creek to the mouth of Gravel Run. Wouldn't that be south!
A. Read it again.
. Q. Do you kno'v the points there-north, east, south and
westY
A. Not from that gum, no, sir. I don't know where the
gum is.
Q. Do yon know 'vhere Mr. Willis' land is~
A. I knowQ. Do you know where 1\'Ir. Fox's land is t
A. Yes, sir.'
Q. That is north of this, isn't it Y
A. Yes, sir.
Q. Beginning at black gum on Monquin Creek, corner line
.with A. D. Willis' and J. J. Blake's estates, thence down Monquin Creek to Gravel Run.· Isn't that directly south?
. A. Now I don't lniow. I think that is more due 'vest; that
.Gravel Run.
..
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Q. I said down the creek to Gravel Run. That
page 180 }- is from a point north to a point south, isn't it 1
Isn't that right? Do you know where Fox's land
i~?

Yes, sir.
Isn't that north of this point~
Yes, sir.
Well if it ran from that point down to Gravel RunGravel Run is south to Fox's land, isn't it¥
·
A. I thinl{ it is more west.
Q. Beghming at black gum on Monquin Creek, corner line
with A. D. v\Tillis and ,J. J·. Blake's estate-no'v that is north;
that is a point beginning north-thence down Monquin Creek
to the mouth of Gravel Run. That is south; I will tell you.
that is south. If that was true in 1885 that creek was running
south in 1885, wasn't it?
A. No, sir. I think that creek-Gravel Run s,vamp is more
'vest. It is back in the west from the black gum tree on Mr.
Fox's.
Q. Do you really know Y
A. I think so.
Q. You say it is west and not south f
A. I think Gravel Run Swamp isQ. I didn't ask you about Gravel Run Swamp; I asked you
about the course of the creek
A. Didn't I understand you to say this line from this gum
tree runs south to Gravel Run Swamp?
A.
Q.
A.
Q.

1\'Ir. Sutton: Mr. 'Vhite told the witness that i~
south and this is north.
~Ir. White: I tell him that now.
~ir. Sutton: I don't know whether he wants the witness
to accept his statement or tell what the 'vitness knows.
1\tir. White: I am trying to convince the· witness. If that
isn't north and south that evidence oug·ht to go out.
The Court: The Court thinks you and the witness don't
understand each other.
page 181 }-

By

~Ir.

White:

Q. Let me ask you this question and tell me plainly whether

you do understand it. Reading from this book, which de
scri!bes the property in possession as follo,vs: ''Beginning
at a black gum on 1\tionquin Creek, corner line between A.
D. Willis and B. W. Blake's "-that is where it starts-'' thence down 1\'Ionquin Creek''. Here is wl1at I want to
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ask: going from that corner down Monquin Creek would
.
you go south or north or east or west Y
A. Well, to go down the creek the way the water is run·_
ning· you are bound to go west.
Witness stood aside.
T. H. 'STONE,
page 182 ~ .
.
a witness introduced in behalf of tlte plainti:ffs,being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Sutton :
Q. Captain Stone, where do you live Y
A. W·est Point.
Q. How o]d are you Y
A. I am 57 years old.
Q. ·Captain, pleace tell the jury whether or not you were at
any time employed at Parrish's mill operated by the York
River Lumber· Company on Fountain Bleau Y
. A. Yes, sir; I did some sawing when they first started that
mill, this man Parrish cutting the timber off what they call
Fountain Bleau.
Q. About what year were you there? ·
A. My recollection is about 1891 it was when they first
started. I think it was 1891.
Q. 1891 or 1901 Y
.
A. I mean 1901; just 30 years ago, I think, this fall. That
is my reco11ection of the time.
Q. How long did you saw there Y
.A. I went there in September and left there the
page 183 ~ v-ery last of January or first of February; arop.nd
five months; probably a little less than five.
mouths.
Q. While you were sawing there where was the sawdust being put?
}fr. White: We are going to object to thiR 'testimony and
all of it relating to Parrish's sawmill unless it is being introduced for the purpose of showing it caused or tended to
ca:use the bed of the creek to change.
.
The Court: The Court takes it that is the purpose.
Mr. White: It is two miles above this point.
Mr. ·~utton: I didn't say anything about two miles. The·
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witness testified upon the stand due to the sawdust being put
in· the creek it caused it to fill up In this bend.
Mr. White: ~1r. Adams testified the thing was caused by
<mtting the canal.
.
The Court: Some witness testified about the throwing of
the sawdust in there or blowing it in there and Colonel Carter made objection to the putting of the sawdust in there because it was stopping up the creek. That is· .a question or
argument you may make to the jury. You may argue to the
jury this witness said putting the sawdust in
page 184 r there two miles above-you can argue the effect
of that to the jury, how reasonable that is, but
the witness testified that sawdust was put in there.
~Ir. White: If that be the purpose of· the testimony then,
of course, we won't object. That is what I want to know.
Mr. Sutton: That is the purpose.
By Mr. Sutton:
Q. Where did you put the sawdust Y
.A.. We put it in this creek when we first started cutting the
lumber there, dumped sawdust in there I would say around
three or four months; sometime before I left 'there; couldn't
say just how long. Probably thirty days, maybe sixty, Colonel Carter came down to see Mr. Parrish and I heard the
conversation between the two men and he made a strong kick
against putting it in the creek, said they were filling the
creek up and that he would have to stop putting it in there
and I think he threatened suit against them if he didn't. That
is my reco1lection. Then we put a chute there and pumped
the sawdust across the creek on the land on the opposite side
of the creek from where the mill was sitting and the mill
was right alongside the creek and even then lots of it rolled
back in the creek after that.
Q. Was there a. road from this sawmill down to
page 185 } the river 7
A. A tram road they hauled lumber on the
trucks.
Q. Did you ever go down· that tram road!
. A. Yes, I hauled some lumber down there. He had vessels
to load the lumber when he first .started up to the last of
the year. When the vessel would come in he would shut the
n1ill down and take the mill crew to load the vessels and I
hauled lumber down for two or three vessels and then a man
named Hilliard contracted the first of the year to haul the
lumber and started after January 1st to haul it.
Q. Is that the Mr. Hilliard here today!

..---
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A. Yes, sir, he is here.
Q. When this tram road got down-do you know where the
black land is~
A. Yes, sir, I thinlc so; fairly well acquainted with it.
Q. Where did the tram road go when it got to this field~
A. It followed along the edge of the low ground right on
the edge of the field.
.
Q. Along by the side of the woodsY
A. Y-es, sir.
Q. Was there a creek at that time that ran along do\vn the
same way the tram road was running 1
A. Yes, sir, a creek running along by the tram road for
quite a good distance. I can't say just how far before it led
·
·
away, but the creek followed the tram road somb
page 186 distance.
'Q. In going on down this tram road could you
see from the trmn road to the creek? Was it parallel with it 1
A. Oh, yes, sir; in lots of places it was right alongside, in
a few yards of it. The creek was crooked and the tram
road was practically straight, not perf·ectly straight; it
would go around the bend and strike across the next bend
and it followed down some distance own this creek.
Q. Was there any dike along that creek¥
A. ·Yes, sir, dikes along there.
Q. Did the creek follow the dike or the dike the cr-eeki
A. For some distance. I couldn't say it went all the way
through the woods, but it followed some distance along the
creek.
Q. You \Vere pre ent \Vhen Colonel C'arter came there and
made his objectio to filling up his creeki
A. Yes, sir, I as.

t

CROSS EXAl\tiiNATION.
By 1tfr. Mitchell:
Q. Captain ~Stone, as I understand it, you sawed some
lumber for ~fr. Parrish who operated the sawmill located Oil
Fountain Bleau farm?
A. Yes, sir ..
Q. How far was that sawmill-was it located
pag-e 187 ~ right on the creek i
A. Right on the creek, yes, sir.
Q. Now, as·I understand, you worked there from .September until January?
. A. Last of January or first of February; practically five
months ; som·ething like that.
·
Q. About thirty days ·before you left there you recall that

---
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- - - - - --

--

-------------

C. C. Woody v. J. M. Abrams,. Jr., W. R. Abrams, Etc.

l-33

Colonel Carter got after Mr. Parrish about throwing the sawdust in the creek?
A. He came there and objected and stopped it some ·thirty
to sixty days. I don't know how long they had been putting
the- sawdust in the creek before this objection was raised, but
the objection was raised before I left there, possibly thirty
to sixty days; I couldn't say positively, but I was present
when he came down to the mill.
Q. Did you start to work with Parrish when he first began
to operate his sawmill there 7
A. Yes, sir.
Q. So Parrish had been throwing· the sawdust in this creek
about four months before Colonel Carter made any serious
complaint Y
·
· A. I don't know four .months; probably three or four
months; couldn't say exactly to the time the sawdust went in
there, but some little time~
Q. Now you don't know of your own knowledg·e
page 188 ~ that the throwing of sawdust in this creek affected it other than you heard Colonel Carter
state?
A. I heard him say it was filling it up.
Q. You don't know 'vhen the sawdust was filling up the
creek, whether at the point it was being thrown in or some
point further down the creek Y
A. Further down the creek. It was going away from the
mill, naturally.
Q. Mter Colonel Carter made this complaint Mr. Parrish
did stop and began to blow the sawdust over on Mr. Willis'
land?
A. Yes, sir, across the creek.
Q. And sometimes the sawdustA. It piled up quite a hill and s9me ran back.
Q. You are not in position to say how much went back in
the creek?
A. Not how much, no, sir. ·
Q. You are not in position to say that by reason of sawdust
being thrown in this creek for a period of three or four
months would cause the creek or the water in the creek to
leave its natural channel .two miles dow~, a.re you?
A. Well, I can't say how much, but this. a-r:gument with
Colonel. Carter was the only thing that come to my attention and he said it was filling it up and overflowing and that
it had to be .stopped.
.
page 189 } Q. Now while you were up there just about five
months you didn't have much opportunity to
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kno\v the bla.ck land from the white land of Pampatike farm,
did you?
A. Well, I helped, I think, with two or three vessel loads
of lumber, ran the trucks. He took the gang from the mill
and the mill men handled the lumber on the vessels and
three or four white man and we ran the trucks. He ran
three or four trucks hauled by horses down there, making
about four trips a day from the mill down there and back.
I was probably down there and back a dozen or more times,
but couldn't say just how much.
Q. This tram road you said followed the low ground and .
the creek ran along the tram road; is that correct f
A. For some distance, yes, sir; couldn't tell you exactly
ho"r far the creek went, but I do know the creek followed
along the tram road some distance.
· Q. You can't tell the jury at \vpat points the tram road
ran along the creek, can you¥ Oan you tell the jury at what
points the tram road ran along the creek; whether it was,
for instance, at or near the Parrish mill or whether it was
some distance down from the Parrish mill Y
A. From the mill and then some distance down. It is only
two miles and a quarter from the mill to the river.
Q. You say the creek was crooked¥
A. Yes, sir.
Q. Now you don't know how far this dike folpage 190 ~
lowed the creek, do you Y
A. Well, it follo,ved it quite some distance; I couldn't say
·
exactly.
Q. How was it following it; first in and then out?
A. Yes, sir. The creek was somewhat crooked and the
tram road followed along the creek and would come to the
creek at the bends and then leave it.
Q. This dike was built straight to it; didn't take in the
curves of the creek, did it!
A. Yes, sir, it did.
Q. The dikes took in the curves of the creek?
A. Ytls.
Q. Are you in position to state to the jury-it has been
30 years since you were up thereA. No, I didn't say it has been 30 years since I was up
there. I said 30 years since I sawed the lumber.
{~. You have been up there recently at Mr. Abrams' in.:.
stance, have you not Y
A. Yes, sir, and I have been to the lo\v ground many times
hefore that.
Q. Before you went up there you wouldn't have been in
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position to have stated that this dike followed the creek had
you not gone back there, would you 7
A. Yes, sir, I lo1ew it followed it some dis})age 191 } tance when I was there. I went there quite a number of times and it is a bank thrown up there
some height.
Q. You don't lrnow how far it followed-the creek!
A. No, sir, not exactly how far.
Q. Did it follo'v a quarter of a mile or half a mile or what1
A. I would say half a mile. I am not positive about that
distance.
Q. Half a miJe going from the Parrish sawmill towards the
river~

A. No, after you get do,vn to where the dike was. That is
just an approximate ·estimate of around a half a mile after
you get down in the low grounds. .
Q. As a matter of fact, you have been on the water most
of the time since you 'vorked at this sawmill; you had a very
vague recollection of really this ereek and dike until you
were carried up there by the Abrams boys, I presume, not
long since!
A. I remember it quite well, the dike and .the creek, but
I couldn't tell you exactly what point the creek led off from
the dike. We followed along the edge of the field between
the low ground and the field and the creek followea some distance along the tram road, but just what point it turned off
I am not able to say.
Q. You didn't know of your own knowledge that the· creek
was being filled up while you worked for the Parpage 192 } rish sawmill T
·
A. I only know what Colonel Carter came ther~
and objected and 've had to stop putting it there and we used
a fan to blow the sawdust across and I helped to build the
box to blow it across the creek.
· Q. You don't know your own knowledge the throwing of
this sawdust into this creek caused the stream to overflow?
A. I didn't know it of my own knowledge to go there and
look at it, but. I think it is quite a. natural thing.
Q. I am not talking about the natural thing. You didn't
lrnow it of your own knowledge!
A. I know Colonel Carter said so and I heard the conversation.
Q. When I say your own knowledge you didn't see the
swamp overflowing yourself?
A. No, sir, I didn't go down in there, except to haul on this
tram road.

~upr~me
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Q. When did you haul this lu~ber down there to load the
-three or four vessels to which you have referred Y
A. It was in the fall between September and Christmas.
Q. That was when you first went there to work Y
A. Yes, sir ; 30 years ago this fall. I think that is the date.
Q. And you didn't notice that this swamp was
page 193 ~ overflowing during that time, did you Y
·
A. No, sir, I didn't go do_wn in the swamp; only
hauled down .the tram road.
Q. You didn't go down in the swampY
A. I mean in the low ground to look at the stream. I only
hauled the lumber along the side of the river.

By

Mr.

White:

Q. After 1\{r. Carter made his complaint you said you were

there about thirty days!
. Mr. Sutton: A.re two counsel to cross examinef
The Court: No, sir.
.
.
Mr. l\Htchell: He stated he didn't know of his own kriowl-edge that the swamp was overflowing.
The Witness: I didn't go in the low ground and look to
see what it was doing. I heard the conversation between
Mr. Parrisi1· and Colonel Carter at the mill right down by the
saw stand where I was working.
· The Court: I think the witness has told you that several
.times.
·
By Mr. Mitehell:
Q. Did you hear any further complaint from Mr. Carter
while you were thereY
A. I don't think so after that time that we
page 195 } put the sawdust over .on the hill. I don't remember his coming back. I am not positive whether
he did or not.
·

Witness stood .aside~
.. NOTE : At this point the Court adjourned until tomorrow
·
morning, December 19th, 1931.
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Saturday, December 19_, 1931, 9 :30 A.

~f.

Abrams
vs.
Woody.
Met pursuant to adjournment on yesterday.
Appearances: Mr. Davis Nelson Sutton, and Mr. George
E. Haw, Counsel for the Plaintiffs; Mr. J. Douglas Mitchell,
and ~ir. David Meade White, Counsel for the Defendant.
A. A. JACKSON,
a witness introduced on behalf of the Plaintiffs, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Haw:
Q. State your name Y
A. A. A. Jackson.
Q. How old are you Y
A. Sixty-eight years old.
Q. Where do you live Y
A .. I live one mile the other side of Manquin.
Q. Did you at any time live on a place adjoining the Blake
and Pampatike farms?
A. Yes, I lived at Bassataiere.
Q. When did you go there to live?
page 197 ~ A. In the winter of 1912- '13.
Q. When you went there under what conditions
did you g·o there to live--did you go there to operate the
place?
By M·r. White: We object to the question.
By the Court: It is immaterial; the objection is sustained.
Q. vVere you to operate the Bassa.taiere farm Y

A. No, sir.
Q. J)id you live there 7
By Mr. ,White: "\Ve object.
. Ry the Court: I think that is proper, if he wants to qualify
hhn.

§Hf>r~ili~ botirt

13§

Bt iiJI>~ais sr vJ.f~iitia.

Q. Ifow iohg aiel fSu li~e there Y

.

A. Seven years.
Fi. ~ ~
Q. You say Bassataiere adjoins Blake a.nd Pampa:dKe?
A. Yes, sir.
-~-~-- •-Q. ""\Vhen you :first went there did you make any eitort to
q

ascertain the liAes between Blake and Bassataiere and Blake
and Pampatik~?
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went down there?
A. No, sir.

By Mr. White: I object to the testimony.
.
;.
By the Court: Mr. Haw, it seems to me your question 1.8
a little broad.
. ..
By 1\1r. Haw: I will make it more sp~~ilic.
By Mr: Haw:
, .. ,~.., 1•• ,, • ,
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By ltlr. White: We object.
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By the Court: lfow do you propose to fofiow that up,
Mr. HawY
.,
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J. ,
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page 199 ~

lirte J.)Biiir~d. H Btit tb lHril~

*.tio lfiiew

By ~fr. White: I will give my reason for my
objection. In the first place, what establishes a

C. C. Wotiay ~- J. ~l.iBf~Hs, Jr., 1\f. Ji. i£r~ms, Etc. i39
li~e is' -~eq' br. th~.. ~~e~~-' p~, ,d,tli.~.i·~i~~'~ tl~~t, c~9.iiv.~y~_d the ....
prop(n;ty~ Wli~~ ~o)lletl?9R.Y Jol9. tl#~ w~H., .tuil~~s~~~ h.~d t}le
deed down th~re w!th 1iin1, or .-P:~~-e~s ~qw~pgqy ~~n~w. th~ lin~
who p~t the lme With the deed on the ground,
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he~1Bffi~ ·Court: ]:_ agi:ke. ~Hb. :Your 1lositioii ana the court
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ByQ~tr~~~kson, ai the tim;; yon went tkere t;; ~scertain

the line in question who was with you?
A. Robert Blake and.:arockenbrou~·h Blake:
Q. What property did they
A. They owned the Blake estate.
\ 1 ....,.~ ~ :
Q~ Is that the property now owned by the Abrams?
A. Yes, sir.
Q. Are both men no'v living?
A. No, both dead. ~,
~l
~
1J ..... ,, :..
... ,.
Q. Did you inquire ironi tliem as to the Manquin Creek Y
A. Yes, sir.
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Q. I-lo~y <:~P ygn- ~~~~ ~4~·t w.a~ ,A~f!.nQ:9~ qre~kY
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By the Court: Your obJection· IS overruled as to tl1a.t;

Q. ·What did th_ey ~hQ~ Y:9.~.1" ., ... ~· .; .
• . . ;,. .
A. We walked from tlie house str·a1ght down to a. place
'vhere there was an apparent old creek bed. t:(i:id they .told
me 1t4.~~ w~~ ~-h~~e4 fia:q~~in~. ~e~_J~. OJ'~AinMlY :r~~ aii~ t_ l1ey
told rtte Jp~~<~,_s.-tlli~)1JW, f1¥P,.~e ..~~~~d flp~ .~na ~~ey
sh9we.c}. IU-~ "\lJef.~ 1 .yfa\;~~ .~ul\;yrrAAlr r;pA IntQ: :M)..n.qnJn Cr~ek.
,Q: Jfow,. f~rr' w~~ \t it:ptp.J~?-- o~q __q~e~'tr bJ~d .t4.at the:v: .told
you was where the oid ~Ianquin Greek used to run to where
Gravel Run Creek run into Manquin Creek Y
1
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. A. I should say an eighth of mile.
Q. Tell us what yon sa.w from an eight of a mile above
Gravel Run Creek to what was pointed out to yon as the old
creek bed of Manquin Creek?
A. We walked straight down there to an old opening. The
place when I was there was perfectly open. Now, there are
·
trees cut across there and full of wood, brush,
page 201 ~ &c. There were a few pools of water, little pools,
but no running stream. We walked along the
·edge of that and they told me that was the edge of the old
Manquin Creek.

.

By Mr. White: We object to that.
By the Court:
Q. You mean Mr. Blake told you thatY
A. Yes, sir.
By the Court:

Objection overruled.

By Witness: They told me that they would show me where
Gravel Run Creek run into 1fanquin Creek. We walked
down there and t found it as they told me, and that was
all I was interested in, because I 'vanted to get the corners.
Q. At the point yon struck this old place that the Blakes
stated to you was the old creek bed of Manquin Creek were
you anywhere near the black land of Pampatike?
A. We were just across the creek from the black land. It
was open then. You could see a road and an open space I
suppose 30 feet wide, and the trees on each side, grown up,
but no trees in the open place and no stumps, and they told
me that was the original Manquin Creek, and that that was
the line ·between Manquin and Pampatike.
Q. At the time you were looking over to Pampa tike on
whose land were you standing?
A. On the Blake land.

page 202 ~

GROSS' EXAMINATION.

By Mr. White:
Q. Mr. Jackson, how long· have you lived in Virginia?
A. I ·came to Virginia .in the winter of 1912- '13.
Q. How long had you been in Virg·inia before you had the
conversation with. the Blakes you have undertaken to narrate!
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A. It was some· time in the spring of 1913, I should say
along in May, possibly. · ·
.
Q. You did not see any water run along there in 1913 when
you were .there f
.A. No, I saw some pools, but no running stream.
Q.. ·Was that rain water f
A. I could not say; just some pools of water around there.
Q. Is there anything strange about seeing pools of water 1
.A.· No, sir.
Q. ,Why did you tell that~ then?
A. Because it was there.
Q. Anything peculiar about it Y
.A. No, I just sa'v some pools of water there.
Q. Did you see any dyke 1
A. Yes, sir.
Q. How close was the water you saw to the dyke?
A. A short distance.
Q. What do you mean by that?
page 203 ~. · A. 30 or 40 feet.
·
Q,. When these men told you, if they did tell
you, that Manquin Creek ran along there, was tha.t the land
where the pools of water were!
A. Yes, sir.
Q. How close was that to .the dyke f
A. About 30 or 40 feet.
. Q. If any creek ever ran up any hill there, how long ago
was it they told you it ran up the hill there!
A. They did not tell me and I dicl not ask them.
Q. Why did you ask them to go there with you Y
A. Because I .wanted to get the line.
Q. Did you find any creek there at all?
A. No, sir.
Q. Was :.M:anquin Creek dried up· in 1912 f
A. I cannot tell you.
Q. Do· you mean to tell the jury Manquin Creek was not
flowing in 1912 7
A. I saw no creek.
Q. Nowhere· ·at all f
A. vVhere they showed me there was no creek running.
Q. Was not the creek running down there?
A. I don't know. We did ·not go up to where thev said
.}lanquin Creek- was.
.
"'
.
Q. Did you pass the creek?
page 204 ~ A. No, we were below.
.
.
.
Q. You cannot tell the jury whether Manquin
Creek wa~ ~~wing ~here in 19127
··.
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A. I did not see it where I was.
Q..Was it flowing at all?
A. I don't kno,v.
Q. Were you present when the property was sold'
A. Yes, I was a.t the home.
Q. Did not somebody ask about the boundary line there 6l
A. I don't know.
Q. Do you know Mr. Fox?
A. Yes, sir.
Q. Did you not tell J\!Ir. Fox so?
·A. No, sir.
Q. Did you not tell Mr. Fox you were present at the sale
and somebody asked for the boundary line?
A. No, sir.
Q. Did you tell him anything like that T
A. No, sir.
Q. Did you tell him anything about the boundary line at
aUf
A. No; if I did, I told· him exactly like I told you, that
I walked down there and they showed me what they said
was the line of old Manquin Creek, where it originally run.
Q. Do you deny that you told Mr. Fox that at
page 205 ~ the sale somebody asked for the boundary lines
and you told them?
A. No, sir.
Q. Did you tell them that 1\fanquin Creek was the boundary
line?
A. No, sir.
Q. Did you n1ake any statement about l\fanquin ·Creek?
A. No; I may have said that they told me Manquin Creek
was the line.
Q. Was that in 1917?
A. No, sir.
Q. Did you noi tell J\!Ir. Fox that you gave Mr. Abrams a
plat of this place Y
A. Yes, sir.
Q. Did you tell him you gave him two plats?
A. No, .I loaned him a plat.
Q. Can you tell where the plat is Y
A. No, sir.
Q. VVhere is itT
A. I gave it to 1\fr. Mack Abrams. In the settlement of
. the estate, I had the old Blake papers, and among them was
this old plat, and l\fr. Abrams asked me some time later if
he could borrow that plat. I told him he certainly could;
it was of no interest to me, and I loaned it to him.

.

.

.

C. C. Woody v. J. 11. Abrams, Jr.; W. R. Abranis, Etc. 143
Q. Where did you get that platT
A. From 1\frs. Blake.
Q. Do you know where she g·ot it?
A. It was among the old papers. I have papers there now
one hundred years old, I reckon.
Q. Did it have a drawing on it?
.A. It was a map.
Q. This piece of land 1\fr. Abrams owns I understand is. a
part of the old Blake tract, about 500 acres. Does that show
the whole 500 acres?
A. I ~ould not say. I paid very little attention to it. I
just saw it among the old papers and Mr. Abrams asked me
and I loaned it
him.
Q. Which way does Manquin Creek flow at that point?
A. I suppose in a southwest direction.
Q. And flows into the Pa.munkey River?
A. I suppose so. We did not follo'v it. When we got to
'vhere Gravel Run llieek run into it that was as far as I
was interested.
Q. You gave this plat to Mr. Abrams 7
.A. Yes, sir.
Q. You got it from Mrs. Blake!
A. Yes, sir..
Q. What Mrs. Blake is that?
A. Brockenbroug-h Blake's widow.
Q. Was she the sister-in-law of R. B. Blake?
page 207 ~ A. Yes, Brockenbrough Blake's widow.
Q. Did you know Bob Blake?
A. Yes, sir.
Q. Did you not g-et this plat from his widow?
A. No, from Brockenbrough Bla.ke·'s widow. They were
brothers.
Q. Was Mr. Bob Blak·e the one who was sent to the asylum?
A. Yes, sir.
,
Q. It was his portion of the land that was sold and was
purchased by Mr. Abrams, Bob Blake's?
A. No; it was sold before he died.
Q. It was Bob Blake's portion of the estate that Mr.
.Abrams bought?
A. It was both of them; Brockenbrough and Bob were
bothers.
Q. I understand that, but the piece of land that Mr. Abram~ .
·bought, who owned tha.t?
A. Both of them.
Q. How many acres were in that purchased by Mr. Abrams?
A. I don't know.

page 206 }
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(The witness stood aside.)
page 208

~

·
ROGER GREGORY,
another witness introduced on behalf of the
Plaintiffs, being- :first duly sworn, testified as follows~
DIRECT EXAMINATION.
By Mr. Haw:
Q. What is your name ·1
.A.· Roger· Gregory.
Q. Where do you live?
.A. I live in King· \·\Tiliam G,1unty.
Q. Ho\'t" old are you'
A. Sixtv--seven.
Q. Were you born and raised in IGng William CountyY
A. I 'vas born in Richmond, but raised in I{ing William.
Q. Are you familiar with the Blake and Pa1npatike farms
up in the neighborhood of 1\:lauquin Creek¥
A. I have known those .farms for·. fifty-two years. Went
to school near there.
Q. Have you had occasion to ride over i.he farm where
Manquin Creek is Y
A. I never rode over that section where· Manquin Oreek
is, but I have hunted oYer there for turkeys.
Q. ·How long since you have hunted there?
A. My first hunting there was :fifty-two years ago.
Q. Who with?
·
A. With school boys. We did a good deal of
page 209 ~ hunting·.
·
·
.
Q. In more recent years have you hunted
through there?
·
A. I have not hunted through there much reeently, but I
have done oa good deal of fox hunting through there. I never
rode up to the marsh.
Q. During the period you were acquainted there, when you
hunted through there, will you tell the jury what was the then
location of ~Ianquin Creek 'vith regard to the black land
·there?
·
. A. I know there where the dyke was running alongside the
black land. The creek run along that dyke. Colonel Carter
used to have that creek cleaned out every summer. Took
'the logs out. An accumulation of sand would get -in there.
He had an expense keeping up that proposition.
Q.. What was the reason of cleaning it out~
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By 1\:Ir. vVhite: I object to that, unless he knows.
A. To keep the water from flowing into the black land.
Q. You mean the creek was filling up and overflowing the
black lund?
A. Yes; he would not clean it out unless it was filling it
up.
Q. You said the creek ran along the black land and followed
the old dyke 1
A. Did not go all the way to the river.
Q. How far did tl1e dyke go 1
A. Some distance through there.
page 210 } Q. But did not g·o all the way to the river 1
A. No, and the creek did not follow the dyke
all the way either.
Q. It did not f
A... No, because when it ~ot down there next to the river
the c.reek inerea.sed in sir.e and could take care of more
water.
Q..Along the black land there did anyone ever point out to
you whit?h was Pampatike and which was Blake's as regards
1\lanqu in <!1~~ek '/
.A. It 'vas recog·nized that the creek was the boundary.
Q. Do you remember what the creek land on the side opposite to Pampatike was spoken of as f
A. They used to have a pond there. Used to have a great
many wild ducks and geese to come in there.
Q. Whose pond was it ·y
.A. Blake's, so far as I know.

CROSS EXAl\:IINATION.
By ~Ir. White :
Q. When were you over there last f
A. I have not been in those low grounds for twenty years.
Q. Do you know where the land in dispute lays¥
A. Well, I think I have some idea of it.
Q. Who gave you that information f
page 211 } A. The information I got, I heard it spoken
of that they were litigating the question there in
regard to a piece of land between Blake's and Pampatike.
Q. The tract of land o"rned by :Nir. Woody is of considerable size, and I presume the creek land is of considerable
size. Do you know where the piece of land in dispute is located?
A. No, sir.

146

Supreme Court of Appeals of Virginia. ··

Bv 1\fr. White: I move his answer be stricken out.
the Court: Objection overruled. The simple question
is where the line is.

By

Q. To 'vhat extent did the. dyke on Pampatike farm extend¥
A. I never went there and measured it. I know one thing,
it varies in height and it varies in width, the dyke does.
Q. When did you last see that dyke?
A. When did I last see it Y
Q. Yes?
A. It has been about thirty-five years ago.
Q. Do you know where Mr. Willis' land is'f
A. Yes, I know where it is.
Q. That is north of Pampatike, is it Y
A. No, it is west of Ridg·e Woods.
Q. Was the Ridge woods on Pampatike?
A. Yes, the black land is right adjoining to the
pag-e 212 ~ Ridge woods.
Q. What is spoke of as the black land, is that
east or west of the dy:KeY
A. West of the dvke.
Q. The creek is west of the dyke f
A. Yes.
Q. The creek separates the black land f
A. Yes.
Q. "What was the purpose of building that dyke?
A. The purpose was to prevent the overflow in time of big
rains coming down into the black land.
Q. To keep the spread of water off the blaek. land Y
A. Yes, unless they had a very heavy freshet, the water
would come up and the dyke would keep the water off the
blaok land.
Q. It keeps the spread of water off the ·black IandY
A. Yes, sir.
Q. The dyke would keep off the spread of the water from
the land then in cultivation?
A. I could not know this, because it was done before I was
born. A hundred years or more ago that dyke was put there:
built by slaves, not by hired labor. _They had a natural drain,
which was the bottom of that creek.
.
Q. Do you just go in a low land a.nd cut a ditch,
page 213 ~ or do you have to put something there to prevent
the mud fr-om coming in Y If this ia a creek along
here (indicating), a man would not build a dyke along the
edge of the creek, so it would be washed over in high waterY
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A. No, you have to have a base. Did you ever wateh them
build a dyke?
Q.. You have not been there for thirty-five years?
A. No.
Q. You have not seen the dyke for thirty-five years?
A. I have not been on the dyke for thirty-five years. t
have been on Pampatike.
Q. You don't know the bound in dispute 1
A. I eould not go there and step it off.
Q. pid you know Mr. L. D. Robertson, at one time county
surveyor!
A. Yes, sir.
Q. Was he a pretty accurate surveyor f
A. I don't think they would accept him as county surveyor
nnless he was competent.
Q. Which way did you say the creek flowed Y .
A. The creek is north, or northwest, but speaking of it in
common terms you would speak of it as west.
Q. I want to read you from a deed: ''Beginning at black
gum on Moneuin Creek -corner line between A. S. Willis and
B. R. Blake's estate, thence down Moncuin Greek
page 214} to mouth of Gravel Run, no tree".
By 1vfr. Sutton: We object.
By Mr. White: This is a plat, we will show is a partition
of the Blake land.
By Mr. Sutton: We object, because he has a plat he brings
out of the blue sky. It is not of record here, and, so far as
I know, it has nothing to do with this proceeding.
By Mr. Mitchell: In order that your Honor may know,
Pampatike farm was divided in 1895, among the .Carters, and
this plat was made by L. D. Robertson, then county surveyor
divided the Pampatike farm into several tracts of land, and
this plat is referred to in the partition deed. The only thing
about this plat is that the original plat, we have not been
able to get that. It is not in the Clerk's office; but this plat
here was admitted in evidence before, as Mr . .Sutton knows,
who was on the other side. ·
By the Court: The court will hear you as to the admission
of the plat in eviden-ce. Do I understand you want to use it
to illustrate it as a drawing of your own Y
Bv Mr. White: Yes .
. By the Court: I don't admit it, but will let you use it for
that purpose.
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By ~{r. White:
·
Q. Mr. Gregory, assuming that the line beginning at a point on the map signed by L. D. Robertson, surveyor, and dated 1885, represents the creek, and it runs down
as shown on the map; if that 'vas the correct flow of the water
in 1885, eould it have run by the dyke, as described by you t

page 215

~

By 1\{r. Haw:

We object to that, because 1\{r. Gregory

may have an idea of the line, but his views may not agree

with the plat.
By the Court: If it comes in evidence as a plat, w·e will
have to assume the correctness of it.
By Mr. White: What we want to know and what the jury
wants to kno'v and wha.t t.he court wants to kno'v is 'vhether
that creek flowed in accordance with the showing o:tthat map
in 1885. It flowed somewhere. The question is 'vhere did
it flow on the ground. Mr. Gregory said he has not ~been on
the dyke for 35 years. I am certain Mr. Gregory wants to
be fair. The creek flowed where it did flow, whether 1vlr.
Gregory puts it in the correct place, or not, does not alter
the fact that it did flow where it did flow.
By the Court: I understand this plat will be offered in
evidence later 1
page 216} By Mr. White: Yes.
By the Court: I will rule that you cannot ask
that question at this time. If tha.t pla.t is offered in evidence
later in the case, I will let you recalll\Ir. Gregory to answer
the question. If that plat is to be admitted, your question is
an entirely proper one. If it is not admitted I can understand it is getting indirectly before the jury what ought not
to go before the jury.
.
By 1vlr. White: I want to disclaim any intention to do that.
By the Court: I understand that.
By Mr. White:
Q. Mr. Gregory, are you in a position to tell the jury at
this time whether that creek flowed south or southwest¥
A. I never went there with a compass, but I think it is a
little west of south up there at the black land.
Q. .A little west of south 1
A. This I don't know that I 1vould be positive, because it
has a good many ang-les going down there; don't run straight
away; changes its course.
Q. What do you mean by west of south~
A. It goes over to Skidmore's a little. East or southeast
of the creek would be Pampatike.

--
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Q. Going down the creek it is a little west of
page 217 ~ south 7
·
.·
A. Yes, where the dyke ran. I am not talking
about where the creek empties into the river. The creek
don't run straight fro1n the dyke down to the river, because
it leaves the dyke and goes to the rig·ht a little.
Q. But you don't know about that 7
A. I can go there and show you.
Q. In which direction did the dyke run'
A. Strictly speaking, where it was built to cut the water
off the black land it ran as the creek ran. In other words,
it was built on the creek bank. They can handle sand easier
than they can mud.

(The witness stood aside.)
page 218 }-

J. A. LACY,
another witness introduced on :behalf of the
Plaintiffs, being first duly sworn, testified as follows:
DIHECT EXAMINATION.
By 1Ir. Haw:
.i
Q. What is your full name 7
A. ,J. A. Lacy.
Q. How old are you 7
A. I was born June 18th, 1874.
Q. Fifty-seven, then¥
A. Yes, sir.
Q. 1\f.r. Lacy, have you lived in l{ing William all your life~
A. Except about 12 years I lived in Essex.
Q. Where do you live Y
A. About six miles from here.
Q. About how far from the Pampatike and Blake farms 't
A. About six or seven miles.
Q. Did you have occasion in your early years, when you
used to hunt, to go on Pa1npatike and Blake farms 1
A. Yes, sir.
Q. On what occasions~
A. Fox hunting·.
Q. Whom did you go with f
A. VVith John Haw, and 1\fr. Butler Terry and
page 219 ~ Mr. Robertson.
·
Q. Are those men dead now 1
A. Yes, sir.
Q. Were they long· residents of this county 1

p----.
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A.
Q.
A.
Q..
hunt

Yes, sir.
Were they familiar with that country!
Yes, sir.
In hunting with Mr. Terry and 1\fr. Haw did you ever
in the neighborhood of Manquin CreekY
A. Yes, sir.
.
Q. How long has it been since you hunted there with Mr.
Haw and Mr. Terry?
A. Probably thirty years ag·o.
Q. At that time, Mr. Lacy, with reference t.o what is known
_as the "black land on Pampatike, did you know where the dyke
wasT
A. Yes, sir.
Q. Where did the dyke run Y .
A. The dyke was between the creek and the black land.
\Ve used to ride on the left. hand side of the creek and go
up and run over the ridge. Sometimes we would jump the
.fox and he would go across into Skidmore's.
Q. With respect to Manquin Creek, itself, how far was the
dyke¥
·By Mr. White: Ask him what creek he meant ran along
by the dyke.
page 220 ~

Q. What was the creek you meant, Mr. Laey!
A. Manquin Creek.
Q. Do you know of any .other J\IIanquin Creek Y
~N~~~
.
Q. What kind of creek was it?
, A. Deep and wide. When you were riding the horse had
to jump down in it and then jump out on the opposite side.
Q. Was that the black land there?
A. Yes, sir.
Q. Whose land was that opposite the black land T
A. I understood it was Blake's.
Q. Who told you that Y
A. 1\fr. Haw.
Q. The creek ran along by the dyke?
A. In some places it ran by it and some places off a little
distance; not far off.
Q. You spoke of crossing the creek, where were you go'ing?
A. Over into the Blake land.
Q. You crossed the creek from the black land Y
A. Yes, sir.
Q. You say you had to cross there?

.

"
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A. Yes; sometimes could not cross at all. I have been up
there and had to go up through the ridge woods and come
around.. The \Vater was so high could not cross.
Q. Did you ever go there when there was any
page 221 } overflow from itt
A.- No, I don't remember any overflow;· but
when the creek was hig·h after a big rain, or something like
that.
'
Q. Mr. Lacy, have you been the~e recently7
.A. Yes, sir.
Q. Is the }tfanquin Creek running now where it used to
run?
·
A. No, sir.
Q. Where is it ehanged Y
A. Runs around into the creek point.
Q. Did it used to run there Y
· A. A small place there where the water would not get
your shoes wet.
Q. What was the name of that?
A. I don't know.
Q. You mean the preseut Manquin Creek is running where
that small stream was formerly?
A. Yes, sir.
Q. Is there any question in your mind where the old bed
of the creek used to run?
·
A. No, sir.
CROSS EXAMINATION.

By Mr. White:
Q. Whom did you go to the point of dispute with 7
A. Mr. Abrams.
Q~ Which Mr. Abrams?
page 222 ~ A. Three of them, I think.
Q. Why did you go with them?
A. Because he asked me to go there and see if I could refresh my memory on it and see if it was like I remembered
it.
Q.. You had not been there for thirty years?
A. I had not been on it for over thirty years.
Q. You could remember the course of the stream Y
A. I don't know that I could remember the course of it.
Q. How many dykes there?
A. In some places two or three.
Q. Did you see where somebody had dug in the sand f
A. Yes, sir.
·
_

~-----

152

Supreme Court ·of. Appeals of Virginia.

Q. Why did they do that? .
A. To show the old bed of the creek.
Q. Did they have to do that to show it Y
A. If you dig there you will find pure sand and if you dig
elsewhere you will find pure mud ..
Q. Who told you they had dug that sand theret
A. Mr. Abrams.
Q. You said it ran down by the dyke Y
A. Yes, sir.
Q. If you keep on going down where the Abrams' place is
you run into a dyke, don't you~
A. No, I don't think so.
page 223 ~ Q. You did not go far enough, then, did you 1
A. I went down to the old Gravel Run swamp.
I think the old Gravel Run swamp-a small swamp runs over
there.
Q. Ifad that changed Y
.
A. I don't know; I had never been do'vn that far before
in my life.
Q. There is an old wagon road there 1
A. Yes, sir.
Q. You went there with Mr. Abramsf
A. Yes, sir.
Q. He told you what he 'vanted you to testify to?
A. No, sir.
Q. He told you that was the creek f
A. Yes; I was going to tell him that any way.
Q. When you went down that old wagon roa.d how did you
get across the dyke f
A. I don't know that I went across the dyke.
Q. A dyke. there is there not?
A. I did not see any.
Q. How did they get the· water up the hill?
A. I did not kno'v that they ever got any water up the
hill.
Q. Did you ever see any water ·run up hill, except in China,
they say it runs up hill there¥
A. I did not see it run up hill.
Q. If it ran where you said, it ran up hill~
page 224 ~ A .. I did not see any run up hill.
Q. How did it get there 1
A. The overflow.
· Q. Tell the jury how that piece of land all along there go c
so much higher than the creek?
A. I imag·ine after the water went over in the creek bed
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that the overflow washed the stuff oyer in that bed. and
filled that.
Q. Did they build that dyke across the creekf
A. I don't know.
Q. It is there¥
A. It is built.
Q. "\Vhere you undertake to run the line of the old creek,
there is a dyke there Y
A. No, I have not seen a. dyke across the creek.
Q. Did you go up to the source of where it blocked up
from the present creek, according· to your contention1
A. Yes, sir.
Q. How did it get out that bank¥
A. The plat 'vill show you where the ditch is cut across
the other creek.
Q. Whom did you understand that from¥
A. I have heard lots of people say that.
Q.. Give us the name of one of the parties who said that 7
A. I could not t~ll you to save my life.
page 225 t ·Q. Was a ditch cut there?
A. I saw it on the plat.
Q. What plat, the one made by :.Mr. l~obertson?
A. Yes, there is the ditch that they told me was cut across
there.
Q. vVho told you that it was cut there f
A. I don't know ; I think I heard lir. Abrams say that.
I have heard lots of people sa.y that.
Q. ];1ark it "Ditch cut across there". Which l\fr. Abrams
told you that was a. ditch 1
A. I could not tell you to save n1y life. Three of them, I
think, together there. They said that was the ditch cut across
there by Clements to turn the water.
.
Q. Don't you know the ditch cut Clements was a hundred
yards from there¥
A. I don't know.
Q. vVhat did they do with the dirt cut out there~
A. I don't know, mi~·ht have washed in the other creek.
Q.. Did you go up thereT
A. Yes, sir.
Q. Don't you know that is the place l\fr. Abrams showed
you¥
· A. You said this morning· that was up 150 yards above the
concrete dam; I don't think so.
· Q. Did you undertake to measure it at all?
A. No, sir.
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page 226 ~

Q. Don't you know that the place you have
marked that ].{r. .A-brams told you was a ditch is

not a ditch Y
A. I don't.
Q. You did not see any dirt there f
A. No, sir.
Q. Where w·ould the dirt be?
A. Would not the overflow wash it awayY

RE-DIRECT EXAMINATION.
By 1\fr. Haw:
Q. You said ''this morning' '-have you been talking that

together?
A. We looked at the plat together.
Q.. You said something· about a concrete dam; wha.t is
thatf
·
A. A concrete dam put aeross there.
Q. You mean over this point the water had ·been creeping
over into the blaek land Y
A. Yes, sir.
Q. And somebody put up a concrete damY
·A. Yes, sir.
Q. Put .it on Mr. Woody's sidef
A. Yes, sir.
Q. Put it there to keep the water from flowing over ·into
the black land Y
A. Yes, sir.
page 227}

. CROSS EXAMINATION.

. By Mr. White:
Q. Did you see that dam ].{r. Woody put in ·there?

A. I saw a. dam, I don't know who put it in there.
Q. You know that is 150 yards above the beginning of the
point in dispute, don't you Y
A. I don't know.
Q. You know it is above itf
A. It is on the upper part. Three forks of the creek there.
Q. It has nothing in the world to do with the land in dispute, has it Y
A. I don't know what is in dispute. I understand the land
between the creek is in dispute. ·
Q. There is no land between the creek where the dam is.
put up, is there?
A. I don't know.
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Q! What did you go there for Y
A. I went to see if the creek was by the dyke like it was
'vhen I used to hunt there, when· I used to cross there.
Q. The only way you could account for the -creek running
up the hill was that Mr. Ahrams told you they had a ditch
there?
.
A. I did not lmow the creek ran up the hill.

By Mr. Sutton: I object. Mr. White has assumed to every
witness that the creek ran up the hill.
page 228 } By the Court : There is nothing to predicate
that ripon. The evidence don't disclose it.
By Mr. White : It has come into evidence that it is higher
than the surrounding. land.
By the Court: I think it is in evidence that where they
elain the old 1\fanquin Creek used to run. that is a little higher·
than the other.

By Mr. vVhite:
Q. In order for you to get that creek around the dyke,
where you said you saw it flow. 1\{r. Abrams ha.d to acc·ount
for that by Mr. Clements cutting a ditch at the point you
designated?
A. I don't know. The dyke certainly ran· .by that bank
when I crossed there. I don't know whether Mr. Clements
caused it to turn, or not. I know it ran around there. You
could go right by the black land and see it at different places,
anywhere you wanted to.
(The witness stood aside.}
~T. C. SWEET,
another witness introduced -on behalf of the
Plaintiffs, being ·first duly sworn, testified as follows:

page 229}

DIRECT EXAMINATION.
By }fr. Sutton:
Q. -Mr. Sweet, do you live in King William County?
.A. Yes, sir.
Q. Do you own a part of the Bassa.taeire farm t
A. Yes, sir.
Q. Does the property owned by you adjoin the Blake tract
and also adjoin the Pampatike tract 7
A. Yes, sir.
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Q. What is the corner where your farm corners with Blake
and Pampatike?
A. There is a gum tree.
Q. Where did that gum tree stand f
A. It stood rig·ht by the swamp.
Q. Is that gum tree there now?
A. It blowed down. It is dead and is laying· on the ground.
It is there, but almost rotten.
·
Q. Beside what swamp did it used to stand!
.
A. Right in the corner of the ::Manquin and the Gravel
Run Swamp.
Q. Where Gra:vel Run swamp comes into Man-:page 230 ~ quin ·Creek is the corner of Pa.mpatike, Blake and
your property, Bassataeire, sometimes called
Skidmore?
A. Yes, sir.
Q. You say an old gum 'tree used to sta.n4 there Y
.A.. Yes, sir.
Q. Is that l\{anquin Creek, where the old g-um tree used to
stand, is the water running down that creek at this time¥
.A.. No, sir.
Q. Is the place visible there on the ground ·where old
Gravel Run swamp came into the creek bed'
A. Yes, sir.

By Mr. 1\fitchell: I object to that question as to where
the Gravel Run swan1p came into 1\:lanquin Creek.
By the Court: lVIr. :Mitchell means unless you have first
shown by the witness there was an old creek there.
By ~Ir. Sutton:
Q. vVhere was the creek with reference to the · ~m 1
A. The creek 'vas right beside the gum.
By the Court: Beside the gum may be for just a few feet,
but it may turn immediately and go somewhere else. You
should show by this witness if there was an old l\fanquin
Creek where that creek ran.
By 'iVitness:. The corner is right ou the old creek bed.

By Mr. Sutton:
.
Q. But the water don't run down that creek bed now?
. . .
A. No, sir.
.
.
page 231 ~ Q. Wh·a.t is the 11ame of the creek bed running
along there Y
•
. .
A. Manquin Creek.
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Q. Now dry?
.A.. Yes, sir.
Q. That is the corner between your property, Blake and
PampatikeY
A~ Yes, sir.
Q. What property is across the old creek bed from that
corner?
A. Pampatike.
Q. Pampatike is across fro.m your property and the Blake
farm?
A. Yes, sir.
Q. From whom did you buy your property'
A. Mr. C. R. Blunt nnd C. ,V. Da:y.
Q. You acquired it under two separate deeds 1
A. Yes, half interest from each prope·rty.
By Mr. Sutton: Your Honor, we desire to introduce the
deeds referred to by which Mr. Sweet acquired his propert).
By Mr. 1\Htchell: We object. If there is to be· further
argument in regard to the deeds and plat, we ask that the
jury go out.
By the Court : The jury \vill retire.
Jury out.
page 232 ~

By 1\ir. 1\futchell: :Niay it please your Honor,
we object to the introduction of these deeds, more
particularly on the ground that a certain plat is referred to
in these deeds. This point came up in the first trial of this
case. I did state to the court at that time I would not object
to the introduction of these deeds, hut would object to the
introduction of the plat referred to in the deeds. The· point
argued by counsel in arguing for a new trial was that by admitting the deed I put in the record the plat, therefore, we
object to the introduction of the deeds and pla.t, so there
may be no mistake in regard to the matter. The m01nent
my friend gets the deed in evidence, then his position will
be, as heretofore taken, that the plat is a. part of the deed,
and therefore the court cannot keep the plat out. This question has been fully discussed before your Honor. The pla f;
referred to in this deed does not refer to the chain of title
~f either the plaintiff or defm1dant in this case, therefore
we object to the introduction of the deeds or pla.t referred
to in the deeds.
By 1\Ir. Sutton: If counsel's position is he does not ob-

~-
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ject to the deed, but objects to the plat, there is no point
to his objection, because we have not asked for the intro.
duction of the plat.
/
-~ By the Court: I can understand Mr. Mitchell'~
/page 233 ~ objection: if the deed is ~dmitted you will in/
directly get the plat in. Mr. Sutton, the deed.;
ou ~ave referred to, you are asking that they _be admitteu·
n evidence. I understand ·you do not expect If the deeds
re admitted in evidence to offer the plat. With that, Mr~
tchell, would_ you object to the introduction of the deeds 1
By Mr. Mitchell: Y·es, sir.
By Mr. Sutton: The plaintiff offers the deeds of Mr. Sweet
the tract of land owned by him. He is an adjacent land
S: ner and his property corners with the Blake property and
£am.patike. The deed to Mr. Sweet refers back to his chain
of title. We simply offer the new deed ana the deed under
which he claims.
/
By the Court: Does the deed itself show on its face that
it connects with the property in dispute?
By Mr. Haw: It gives Blake's as the adjoining line.
By the Court : The court will want to kno'v :first whether
the deed you offer in evidence adjoins the property here.
I don't mean that you gentlemen will say to the court it
does, but does the deed upon its face show that it is connected at any point with the property here in dispute.
By Mr. Sutton: I don't think the deed does
page 234 ~ state on its face whether or not it adjoins the
Pampatike farm. It does state it adjoins the
Blake tract. ~Ir. Sweet said l1is property is bounded on one
side by Pampatike and on one side by Blake.
_
By the Court: Must there be something on the face of
-that deed that indicates that it is adjoining these properties l
By Mr. Sutton: I think the parole testimony would be
proper to locate the land. There is no property between
Pa.mpatike and Blak-e's.
By the Court: I will hear you, Mr. Sutton, as to that
being legal evidenc-e.
By Mr. Sutton: Our position is that the description of
adjoining tracts whic-h corner 'vith both of these tracts is
proper testimony, because that corner is material. It is the
corner with .Blake; it is the corner with Pampatike, and it
is the corner with the Bassata.eire farm, Skidmore. It appears from the record that ~[anquin Creek. was the line between Blake and the Sweet property. Now, if his chain of ·

~

~
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. title helps to fix the location 9f that creek, the point which
is in dispute, it would certainly be proper testimony.
I wish to introduce the chain of title of the Bassataeiro
farm next immediately below Blake's.
page 235 r By Mr. WhitEr: The issue in this case is the.
.
location of Manquin Creek, whether it flowed at
one point at one time different from where it flows now.
What light could a deed of r;omebody else located on that
creek thro'v on this issue Y
· By the Court : The court right now is· going to sustain
the objection to the offering of those deeds. I will let you
continue the evidence and before the defendant shall put on
its evidence I will examine the deeds myself, and if I am
convinced they come within the rule, if I determine to do so,
I will let you put them hi before the defendants puts its
evidence in.
By Mr. Sutton: We note a.n exception.
Jury returns to the court room.
By J\IIr. Sutton:
Q. 1\iir. Sweet, I understood you to testify that your property run up to that old bed of Manquin Creek, is that correetY
A. Yes, sir.
Q; Is any water flowing in the channel of old Gravel Ruil.
Swamp where it unites with the bed of Manquin Creek?
A. Not when I 'vas there, there waf;J not.
Q. Has Mr. Woody cut any timber on your
page 236 ~ property down there?
A. Yes, sir.
By Mr. White: We object to the question and move that
it be stricken out.
By the Court: I sustain the objection, unless you can properly connect it up.
Q. ·Did you have any -conversation with Mr. Woody about
that line a.nd the cutting of that timber?

By Mr. White: I object.
By the Court: That question is admitted at this time.
I will see how it develops .
. A. When I found out he was cutting I went down there and
had a conversation with him.
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Q. Tell the jury about it.
A.. He said he would pay me for all he cut on it.
By Mr. White:. We object.
. By the Court~ Objection overruled.

Q. He said he would pay you for what he had cut on the old .
Manquin line Y
By

~r.

White: That has nothing to do with this case.

By the Court:
Q. On whose property was it cut-:where was the timber
cutf
A. Cut on my property, part of it.

By Mr. Sutton:
Q. Was it ·Cut between the present swamp and the old bed
of Manquin Creek Y
page 237 r A. y·es, sir.
By Mr. White: We still object to the question and move
·that it be stricken out.
By the Court:
· Q. Mr. Sweet, will you designate for me just where this
timber was cut by Mr. WoodyY
A. Where the Gravel Run creek comes into the Manquin
Creek, like. this (indicating), ~r. Woody cut the timber over
on me.
Q. Your property is to the north, -east, 'vest or south of
the Gravel Run creek Y
A. South of Gravel Run, or south of east. Gravel Run
is north of it, the swamp. .
,
· Q. He cut over on your property~
A. Yes, sir.
By the Court: What had that to do with the question here f
By ~Ir. Sutton: Here is our position. If the creek has
changed here, I apprehend it necessarily has changed below.
The old creek was the line. If the defendant offered to pay
for timber cut between the bed of the old creek and the
present creek immediately below, ·adjacent' to the Abrams'
p-roperty 'vhich is in: dispute, it 'voulct seem that was a.
material point, admission in inte1·est.
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By the Court :
Q. Take this plat-this is your land here (indicating), is it Y
.A. I think so. I never sa\v that plat before.
Q. That is Pamunkey River, there (indicating) Y
. A. Yes, sir.
Q. Just \Vhere was this timber cut~
A.. This is the bed of the old Manquin Creek (indicating),
but Gravel Rllll' goes no further to the river, and that is \vher.e
the -timber \Vas cut-right along there (indicating).
Q. You mean it \Vas cut over on your property 1
A. Yes, on my property, between where the creek is running now and where the old bed of the creek is.
page 238

By 1Yfr. Sutton:
Q. Just below old Gravel Run swamp 1
A. Yes, sir.
By the Court: I will admit tha.t evidence.
By Mr. White: We except.

By 1\{r. Sutton:
Q. This timber concerning which you talked to A'Ir. Woody
'vas cut between the ,present flowing swamp and what you
referred to a~s
the 0 ·d bed of nfanquin Creek, \Vas it~
A. Yes. sir.
page 239

~

CROSS EXAMINATION.

By Mr. White:
Q. Did you understand that last question you answered,
1Yir. Sweet?
A. Yes, sir.
Q. Is there any flowing swamp the·re?
A. Yes, sir.
Q. Where does it run?
A. Between my place and A.brams.
Q. A'Ian;quin Creek is there~
A. Yes, sir, it is the same creek.
Q. Ho,v long have you known Manquin Creek?
A. Ever since I was a boy. It run up by my place where we
lived.
Q. How long have you known J\tianquin Creek at this particular point?

:r----~--
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A. Since I bought the place about ten years ago.
Q. You m-ean -you never paid any attention to .this place
until Abrams brought it to your attention Y
·
A. ~Iy son-in-law went down there and said Woody was
eutting on my land.
Q. When did you and Mr. Abrams get together on itY .
A. We have never gotten! together on it.
, Q. Are you not all :fighting together on it Y
A. No, sir.
Q. Did you not employ Mr. Haw in this caseY
page 240 ~ A. No, I did not employ him. Mr. Abrams employed him.
Q. You have a dispute with Mr. Woody down there, have
you.notY
A. Yes, sir.
Q. Are you able to tell the jury where this creek flowed
ten years ago Y
A. Yes, sir.
Q. How do you tell the jury 'vhere it run Y
A. I have a plat of my land that shows it.
Q. Of your own personal knowledge has Manquin Creek
ever flowed in any course other than it is flowing nowY
A. No, sir.
·
Q. You said you have known it all your lifeY
A. Yes, sir.
· Q. How old are you f
A. Six.ty-four years old.
Q. It has bee~ flowing in the same course?
A. I did not sa.y it flowed ·in the aame course. I said Manquin Creek run up by my place, and I did not know this
place until ten years ago. Ten years ago it was flowing where
it is now.
Q. you said a.s long· as you have known it it was flowing
exactly where it is now!
A. Yes, sir.
Q. And have never known it to flow anywhere
page 241 ~ else than where it is now?
A. No, sir~
RE-DIRECT EXAMINATION..

By Mr. Sutton:
·Q. Between Skidmore and Pampa.tike you have only known
the location on the ground there for the last ten years Y
A. Yes, sir.
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RE-CROSS EXAMINATION.·
By Mr. White:
Q. Did you ever go to this point of dispute with Mr.
Woody!
· A. Yes, sir.
Q. How many times have you gone down there with him f
A. Two or three times.
Q. You were never able to find any old creek bed with
l\tir. Woody Y
A. No, ~ir.
Q. Where did you find itt
A. There where old Manqnin creek used to run there were
great big trees along there, leaning to where the creek run.
Q. What were you down there with Mr. Woody for?
A. To show my line.
Q. Looking for the creek bed Y
A. Yes, my plat shows wher.e the creek run.
page 242 ~ Q. What sign of a creek bed did you find down
· there?
A. Creek bed as· wide as from here to the wall, or· wider,
'vhere there is not a- tree or stump in there, and big stumps
on each side, where Mr. Woody cut the timber.
Q. Do you call that a sign of a creek bed Y
A. Yes, sir.
Q. Who told you Y
A. Plenty of them?
Q. Name them.
A. (No answer.)
Bv the Court:

·Q. ~Ir. White~ is examining you as to the physical condi..
tion on the ground. What any plat may tell about that has
nothing in the world to do with your present examination,
therefore, you will give him what you saw on the ground.
By Mr. Sutton: If he in conversation W!ith Mr. Woody referred to the plat, he has a right ·to give that to the jury:
He said Mr. Woody was present at the time.
By the Court : The court will keep out anything coming in
indirectly that cannot come in directly. Any conversation
he may )lave had with Mr. Woody, but the court has not been
impressed with that in the questions Mr. White has asked.
him about up to this time. The witness is volunteering
about a map.

·r--.
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By Mr. White:
Q. Did you go down to the place you place the creek at
when you were looking for this creek bed¥
page 243 ~ .A. Yes, we went up to the mouth of the creek,
where it turns up to the upper end of the land ..
Q. You went up the creek to the point where you claim
the old creek bed joins the present c.reekt
A. Yes, sir.
Q. You didt
A. I think so.
Q. What did you find there~
A. Found the old creek bed, where the water is run~ing
now.
Q. Did you see any cuts in thereY
A. Several cuts in there where they threw up dikes to keep
the water ·out of the black land.
Q. How long ago was it you saw the dyke there at the
mouth of the creek whe1·e you were tracing the old creek
bedY
A. It was ·when me aud Mr. Woody we·re there.
Q. What did 1\tlr. Woody say about it Y
A. lie said the present creek · was the line.
Q. Did you ever go down there with ~fr. Abrams f
.A. Mr. Abrams 'vas down there with me and Mr. Woodv.
Q. Did you· ever go there with Mr .. Abrams when 1\'Ii·.
Woody was not present Y
A. I think one time.
Q. You never kne'v anything about J\Ianquin Creek changing, or that it was alleged to have changed, until
page 244 ~ Abrams started that, did you T
A. Abrams did not start it. I went down there
to see Woody about cutting timber on my land.
· Q. If you acquired this property ten years ag·o and 1\1auquin Creek was flowing 'vhere it is flowing now, 'vhy did
you wait for ten years to make any fuss ·about it~
, A. I did not make any fuss until he started to cutting my
thnber.
·
' Q. Don't you know :Mr. Woody did not promise to pay
you for any timber he cut off this land?
A. Yes.
·
Q. Has he ever paid you Y
, A. He told me to Grillect for the a.sh wood he cut in there
and I did so.
.
Q. vVha.t kind of understanding did he have with you f
A. No understanding, that I know of.
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Q. I just want to ask you one question. What evidence
on the ground did you see of an old creek bed creeping ont
from the place where the present creek flows, at the point
you and ..Mr. Woody and Mr. Abrams went?
A. Somebody had cut a ditch across there for the water
to go the other way, I think.
Q. Is that the place where you place the old creek 'Qed came
in, where they cut the ditch Y
page 245 ~ A. I think so.
- Q. Don't you know that is 150 yards above the
point in dispute?
A. I don't know; don't know much about it.
Q. You told the jury the creek was flowing ten years ago
where it is flowing now?
A. Yes, I did say that. I did not go down there; but I
reckon it 'vas flowing where it is now.
Q. And, of your own personal knowledge, it never flowed
anywhere else Y
A. No, not that I know of.
(The 'vitness stood aside.)
~

PETER T.A.YLOR,
another witness introduced on behalf of the Plaintiffs, being first duly sworn, testified as follows:

page 246

DIRECT EXAMINATION.
By Mr. Sutton:
Q. What is your name?
A. Peter Taylor.
Q. Where do you live?
A. Up about Venter.
Q. How old are you 7
A. Forty-eight.
Q. Do you kno·w where Pan1patike is Y
A. Yes, sir.
Q. Did you ever work on Pampatike tract. of land?
A. I worked up on· the island, in the black land.
Q. You worked the black land at Pampatike and on the
island?
A. Yes, sir.
Q. What years did you work on that property?
A. 1902 and 1903.
Q. Do you ln.1ow where Manquin Creek was at that time f

~-----·-
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A. Yes, sir.
Q. Tell the jury where it was Y
A. Manquin Creek at that time was right at the end of
the rows where we worked. The waste ditch come around
there, and rig·ht off the 'vaste ditch 'vas the· dyke,
page 247 } and right off the dyke was the creek at that time.
·
.·
Q. Did the creek follow the dyke, .or the dyke
follow the creek, as it went along?
.
A. It 'vent right alongside of it at the point where we.
worked.
Q. You say you worked on the black land at Pampatike?
A. Yes, sir.
· Q. Where did you water your team Y
A. From the creek there.
Q. Could you stand in. the black land :field and look into
the creek?
A .. At some points you could.
Q. What was the name of that creek?
A. Well, ~Ianquin Creek is all the name I ever heard.
Q. Is it running there now Y
A. No, not at the place at the time I was there.
Q. It is not there now Y
A. No, sir.
Q. Is that place dried up and filled up where it was Y
A. Yes, sir.
Q. Do you know where it runs now?
A. The creek runs up at Mr. Blake's now, and at tha.t hill,'
when I was down there last.
Q. Was the dyke kept up when you were working at Pampatike?
page 248 ~ A. Yes, it was up at some points; at some
points the water had started to wash over in the
black land.
CROSS EX.L\.MINATION.

By lvfr. _White:
Q. When did you leave Pampatike Y
.A. I left Pampatike, I think, in 1903 or 1904.
Q. When you were gone how long before you went back Y
A. I never went back there to work any more. I went
there several times to get some stuff for a Irian I worked
for.
Q. You did not go down to the creek at allY
A. No, I did not have any business at the creek.
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Q. When were you down there where this creek flows last Y
A. About a year ago.
Q. What was the occasion
go down there f
A. To see if the creek was at the location it .was when I
was last there.
Q. Who asked you to go there?
A. Mr. Abrams.
Q. Which Mr. Abrams 7
A. No· one particular. I ·was talking with the boys about
the creek being changed.
Q. Have you known the Abrams long! ·
A. I have kno'vn the Abrams most all my life.
Q. Good friends of yours f
page 249} A. Sure..
Q. They• asked you to go d-own there Jast year f
A. Well, it was last year when this case was up.
Q. Before that time you had not been there since 1903 Y
A .. I had not been to the ('!reek.
Q. That had been about twenty-seven years. You had not
seen this cre.ek. for about twe~ty-seven years. Did you know
anything about any indisputed piece of land until you went
down there with Mr. Abrams?
A. I did not know anythlng about any disputed land.
Q. When you went down there what did the Abrams ask
you to do, and why did they take you down there Y
A. They took me down for this. I told them I knew where
the creek run when I was there.
. Q. If the. creek ran along there where you said in 1903,
bow did it get where it is now?
~· So~e one llaS changed it, no doubt, for it did not run
that way.
Q. Who did that and· how was it changed Y
A. You will have to go further than me to find that out,
because I was not there.
.
Q. Tell the jury what was done to cause some one to
change the flow of water, if anything?
A .. If anything. was done,. of course, some one had to cut
~
·
a ditch.. .
page ·250 ~ Q. You did not see where any ditch had been
cut when you were there with Mr. Abrams?
A. I saw where there was a blockade in the creek where it
used to run when I worked there.
Q. That is a long ways north of the point that they claim
the creek broke over? .
A. Oh, no indeed, not a long ways.
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Q. 150 yards, is it notY
- A. It is more than 150 yards from the point where I used
to water back out there where the creek flowed.
Q. Yon say something had to be done· to that creek to make
it flow where it is now, and yon satid it had to be a ditch t
A. Yes, sir.
Q. Yon tell this jury for that creelr to be flowing like it
is now somebody had to do something to it. What do you
think was done to it¥
.
· A. Well, I think that the creek has changed, and somebody
had to cut a canal to turn the water to change it, at the
time it was breaking over on the black land 'vhere they
had been tending at that point.
Q. When you went down there did yon see where any
.canal or ditch had been cut f
.A. According to the blocks up tl1ere in the creek you can
see for yourself.
page 2-51 ~ Q. Those blocks you saw there, do yon tell the
jury they changed the flo'v if the creek south of
that point f ·
A. I have no doubt it was put there for that cause.
Q. Yon cannot give any other reason for the change of the
creek than that somebody cut a. ditch f
A. No, no other reason that I could give.
RE-DIRECT EXAMINATION.
By :Mr.. Sutton:
Q. You say before you left the water was coming over the
creek into the black lands?
A. Yes, I can go there today and show you the place.
Q. Are you friendly to Mr. Woody¥
A. Yes,. sir.
(The witness stood aside.)
page 252

~

. ANDREW CARTER,
another witness introduced on behalf of the
Plaintiffs, being, first duly s'vorn, testified as follows:

DffiECT EXL\MINATION.
;By .1\{r. Sutton:
' · Q. How old are you f
A. 79 years old the lOth of 1ast August.
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Q. How long have you lived in King William County?

A. I could not tell you exactly how many years I have been
here ; been here some time.
Q. How old were you when you came here?
A. I don't know exactly.
Q. Were you grown when you came to the county, or came
here as a young man?
A. A young man when I came here.
Q. Was Colonel Carter living when you came to King William County!
A. Yes, sir.
Q. Did you know Colonel Carter 7
A. Yes, sir.
Q. Do you kno'v Pampatike tract of land 1
A·. No more than been on it.
Q. Do you know the Blake property 7
A. Yes, sir.
Q. Ever been on it!
page 253 ~ A. Yes, sir.
Q. Ever live on it?
A. Yes, sir.
Q. How long did you live on it?
A. Was on it over two years; worked for the Blakes over
two years.
Q. Who was there a.t that time?
A. The whole family.
Q. Name them?
A. Brockenbrough Blake, Boh Blake, Calhoun B.Iake.
Q. They owned that property when you were living there~
A. Yes, sir.
·
Q. Do you kno'v who was in charge of Pampatike at the
time you worked ·on the Blake place 7 ·
A. At that time Mr. Willie Burruss handled the property.
Q. Do you kno'v the line between Pampatike and Blake?
A. No, I don't know the line.
Q. Was it ever pointed out to you 7
A. Only a certain part.
Q. What part of it Y
A. The part at Mr. Blake'R, where some called Blake'~
meado,v. He turned young cattle in there.
Q. Go ahead.
.
A. All I knew about the place, which was not
page 254 ~ much, I was told. I was with him 'vhen I worked
there.
Q. Who?
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A. Mr. Blake.
Q. Which Mr. BlakeY
·
·
A. Mr. Calhoun Blake, Iv1r. Brockenbrough Blake and Mr.
Bob Blake.
Q. What did he tell you about. thatY
By :Wir. White: We ohject.
By the Court: That is too broad a question. He has named
three. You say "Tell what he t-old you about it".
By Mr. Sutton: I asked which one, he said three.
By the Court: Do you 'vant Jiim to give the details that
all three told him.
By l\{r. Sutton:
Q. They are all now dead, are they notY
A. Yes, sir.
By the Court: All right.
By Mr. White: I note an exception.

Q. What did they tell you about this line?
A. At the time I was 'vorking for Mr. Blake, some time
after working there, one time snow was on the ground and
n1e and Calhoun Blake was together. We started, while
the snow was on the ground and we could not do any work,
to track a coon across the place. In tracking
page 255 ~ the coon I went across a field to the woods, went
across Blake's meadow. Since that you can cross
wl1ere I was then, but you could cross a little swamp then
that ran alongside the 'voods. In going across the field,
I was tracking the coon, l\£r. Blake on the other side of me.
I came to a tree on the side of the creek, and I looked up
the tree. He said, ''Nothing up. there''. I said, ''No, I see it
is not". He said, "That is tl1e line tree". I was not paying· any attention about the line tree. In noticing the tree,
I did not notice to see whether it was marked or chopped.
l-Ie said it was the line tree. I remember where it was setting- at the time.
Q. Where 'vas it setting?
A. Setting a little distance from the creek. The creek
was to my left and the tree not far from the creek.
Q. Did you have to go across Blake's meadow to get to this
creek?
·
A. Yes, sir, you had to come down the hill to get to jt.
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Q. Had to come down the hill from Blake's and go across.
Blake's meado'v to get to this creek T
A. Yes, siT.
..
,
Q. You say there was a little swamp there 7
A. Yes, sir. .
Q. You crossed that s'vamp t
page 256 } A. Yes, sir.
·
Q. You "rent across Blake's meadow to get to
this creek7

:By Mr. White: We object; he is leading the witness.
By the Court : I think Mr. Sutton is trying to find· out
from the witness if his recollection of it is correct. Ask him
the question.
Q. What is the name of the creek that ran. down to that
swamp?
A. That 'vas called Manquin Creek then.
Q. Do you know the name of tl1e swampt
A. No. it- was down a little from a spring.
Q. Did that swamp run along the creek front Y
A. Not exactly, but alongside it; then it ran to Gravel
R.un s,vamp.
Q. Do you know whose land was across Manquin Creek on
the other side?
A. No, I cannot tell you anything about that.
CROSS EXA.1\1.INATION.

BY 1\I r. ~!itchell :
·Q. When was it tha.t you worked for the Blakes?
A. I could not tell you what year it was.
Q. You cannot tell what year it wa.s Y
A. No, not exactly.
Q. Can you give the jury any idea how long it has been f
A. No, sir.
page 257 ~ Q. Do you know whether it has been as long
as forty years agof
A. Been over forty years a.go.
Q. How old were you when you 'vorked for the Blakes t
A. I was a young man; no rnore than a boy.
Q. Were you hventy-five years old?
A. No, I don't think I was twenty-five years old ..
Q. Maybe about twenty, then?
A. Yes, sir.

-
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Q. You worked for the Blakes about three years!
No, a little over two years.
Q. Where did you go when you left the Blak~s!
A. Went to Mr. Josiah Burruss's.
Q. Where did you live t
A. Queensfield farm.
Q. You have had no occasion to go iback to the Blake farm
since you left there when a boy about twenty-two or twentythree!
A. l had no particular occasion; -have crossed the place.
Q. When did you come back to the Blake farm after you
left there 'vhen you were about twenty-three or twenty-five,
maybe-when did you come back to the Blake farm again t
A. I have no knowledge. I have been on the farm several
times when they were all at home.
Q. You never had any occasion to go do'vn in the meadow
after you left there when you were a boy Y
page 258 ~ A. No particular occasion to go there.
Q. Did you ever go in there after Mr. Blake
pointed out to you this particular tree you sawY
A. Yes, I had p&rticular business in there, because this
place he put the young cattle there.
Q. I ask you now, have you ever been back there since, in
the meadow?
A. I don't remember particularly being there. Might have
been there since; but did not pay anyJlattention to what might
happen there.
Q. After you moved off the Bla.ke property when were you
carried down in this Blake meadow¥
A. Nobody ca.1rried me there.
Q. Have you been there recently with Mr. Abrams f
A. No, sir.
Q. You tell this jury yon have not been down in this
meadow near this swamp since you left the Blakes when
you were a boy twenty-three years old?
A. With Mr. Abrams; I don't remember being there with
him; might have 'vent with l1im.
.
Q. You have not been down there in the past year?
A. With Mil". Abrams-! would not say I had not been
there.
·
Q. Do you know Mr. Abrams Y
A. Yes, I know him.
Q. Have you been ·there with any of those genpage 259 ~ tlemen Y
.
A. I have been down there with one of those

A.

----------
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gentlemen. . I cannot tell you exactly how long it has been,
whether this year or last year. I have not been through the
meado:w to look over the meadow.
Q. You are not able to tell the jury whether you have
peen there this year, orr last year, with ~Ir. Abrams!
A. No, not qualified to tell the jury.
Q. You are not in a. position to tell the jury whether this
year or last year you went there with Mr. Abrams to look
at the swamp?
A. No, sir.
Q. Yet you are able to tell this jury about tracing the tracks
of a coon about fifty-four years ago; is that right Y
A. I told him. what I did when I was tracking the coon.
Q. What occasion did hlr. Blake have to stop you on a
coon hunt and point out a tree that was the line Y
A. Me and· him. were together.
Q. Snow on the ground, tracking a coon, in the midst of
the coon hunt, Mr. Blake stopped in the snow to tell you
about a tree that was on the line ; is that right Y
A. He did not stop to tell me. I was looking up the tree
to see whether the coon was up there. He said, ''No coon
up there''. He said, ''This is the line tree''. I
page 260 ~ kept my way down the swamp and he went his
way.
·
Q. Why did ~fr. Blake have to tell you that tree was the
line!
A. He had no reason.
Q. You were not out there for the purpose of e.stablish7
ing a line?
A. No, tracking a coon.
Q. Cold weather, snow on the ground 1
A. Yes, sir.
.
Q. And he took time to· tell you that was a line tree?
A. Yes, sir.
Q. 1\That kind of tree was itY
A. Oak tree.
Q. How large was the treef
A. Plenty large tree.
Q. Can you tell me· how large it was?
A. I cannot tell you how large it was; not exactly.
Q. You say a man by the name of Burruss was on the
Pampatike farm Y
A. Yes, sir, Mr. Willie Bu-Nuss.
Q. Nobody ever carried you there to point out where Man·
quin Creek was Y
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A.. Not particularly; I could see from the road where the
ereek was.
Q. Within the past few months you have not been there
with the Abrams, have you not?
page 261 ~ A. I told von I did not know.
Q. Yon d~n 't ]mow when you were there Y
A. No, sir.
Q. Did you see a creek there Y
A. Yes, but the creek was not where it was when I worked
there.
Q. ~{r. Abrams told you it was not in the same place before you ever said anything at all, didn't heT
A. No, sir.
Q. How did you ascertain that creek "'as not in the same
place?
A. Because I could see the creek was not in the same place.
If you gentlemen could go down there I could show you better than I can tell you.
Q. You have not been there .for fifty-four years, what
caused you to believe the creek was not in the same place?
A. If I went by there I could see it.
Q. The only reason you could tell Mr. Blake told you
it was not in the same place 1
A. No, sir.
Q. I mean Mr. Abrams-did l\fr. Abrams tell you?
A. No, he did not.
Q.. Did not ~Ir. Abrams tell you in talking with you down
there that that creek had changed Y
page 262 ~ A. No, sir.
Q. What did he carry you there for?
A. He did not carry me down there for no purpose at all.
Q. What did you go do'vn there for?
A. I did not think it was any ha.rm to go do'vn there.
Q. Did you have any business do'\vn there Y
A. I thought this way-I thought if on a gentleman's place
·
no objection to my going there.
Q. Did Mr. Abrams invite you to go there?
A. Not particularly.
Q. You '\Vent of your own accord?
A. Just walking over the farm.
Q. Had you heard anything about the suit when you went
there?
A. No, sir, never heard anything about the suit.
Q. You 'vent there of your own accord?
A. Yes, sir.
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Abrams did not invite you at allY
No, sir. .
You 'vent of your own volition!
Yes, sir.
When did you tell J\£r. Abrams about this coon hunt 7
I don't remember telling Mr. Abrams particularly about
the coon hunt. I spoke .of it to several people.
page 263 ~ Q. Uncle .Andrew, you are an old I!lan, don't
you lmo'v ~Ir. Abrams has talked with you about
this case before you went on this witness stand!
A. He told me I was summoned on this case . something
about the line of the &eek. I did not know· anything about
the line.
Q. Don't you kno'v you told him about this tracking of the
coon and about this tree before before he had you sumn:i.oned
here!
A. Told him about the tree?
Q. Yes.
A. I might have spoken several times in Mr. Edmonds'
store with the men and boys. I don't remember telling him
particularly about that.
Q. It is right funny they had you summoned in this case
when you neYer talked to them about it?
A. I don't lo1ow· about what.
Q. "Why do you hold back-why are you afraid to come out
and tell that you talked to ~fr. Abrams before you came
here?
A. I am not afraid; but I want to tell the troth.
. Q. You don't know whether you ever told Mr. Abrams anything about tracking the coon, or not?
A. No, sir.
Q'" You don't know you went there 1
page 264 ~ A. No, I don't remember the day or year 1 went
there. I did not do any ha.rm by going there.
Q. How many times did you go down in this meadow while
you were living at the Blake place, fi4 or fin years a.go Y
A. I could not account for how many times. I often had to
go there a.nd turn the young cattle out ·of that meadow.
Q. What I want to ask you is this: the only reason that
you can give why this creek has changed is because it does
.not look like to you it is in the same placeY
A. Yes, sir.
Q. That is the only reason?
A. Yes, sir.
Q. Nothing else?

·Q.
A.
·Q.
A.
Q.
A.

1\h~.
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A. The only reason I can give, the creek is· not in the same
place I saw it then.
Q. Where was this tree that Mr. Blake pointed out to you
-where was that locatedf
A. The tree was setting on Mr. Blake's side, next to the
meadow, and the creek was to my left and the tree to my right,
on the edge of the meado,v.
Q. You don't know what part of the meadow that tree was
on, now, do you f
A. If you carry me there I can show yon where it was, I
think.
page 265 ~ Q. Have you seen it since!
A. No, sir.'
Q. ·Have you looked for it since?
A. No, sir.
Q. When you were there with Mr. Abrams did you not go
to look for that tree?
A. No, I did not look for the tree.
Q. You don't know what you went there for, do you?
A. No, sir, I told you I had no particular purpose to go
there.
·
(The witness stood .aside.)
page 266 ~

C. B. HOGAN,

another witness introduced on behalf of the
·Plaintiffs, .being first duly sworn, testified as follows~

DIRECT EXAMINATION.
By Mr. s·utton:
Q. Mr. Hogan, how old are you f
A. Fifty-fotir years old.
Q. Where do you live?
A. King William County.
Q. Did you know the late Genie Clements f
A. Very weii.
Q. Where did he Iivef
A. Pampatike farm.
Q. What was his position at Pampatikef
A. Manager for Thomas Carter.
Q. Did you at any time have a conversation with Mr. Genie
Clements about Manquin Creek Y
·
·
A. Yes, sir..
By Mr. White: We object.
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By the Court : That is a. rather indefinite question.
By Mr. Sutton: If not pertinent, I will ask to strike it
out, myself.
By Mr. White: '\Ve submit any statement J.\!Ir. Clements
made would not be .evidence in this case.
page 267 ~ By the ·Court: Let me see how it develops.
By Mr. Sutton:
Q. Please tell me the purport of this conversation with
Mr. Clements?
By Mr. White: We object.
By Mr. Sutton: Suppose the jury goes out and let the
witness tell it then.
By the Court: Gentlemen of the Jury, you can go out.
Jury out.
By J.\!Ir. Sutton :
Q. ];Ir. Hogan, now you can tell the court, and the court
will pass on it 7
A. It was in 1908 or 1909-I don't remember which year
it wa.s-I was up at 1\fr. Clements' place. He wa.s very fond
of talking and I fond of listening, and the question came up
about this water flowing over on this piece ·of land, or over
the dyke through the black land, the creek now in question,
and J\Ir. Clements told me, he said, "I think [ have turned
the water out of it now and will have no further trouble with
it", and he said, ''I ·have cut a. ditch from J\IIanquin Creek
across to a. branch leading· out of J\IIax. Spring farm, and I
think the wa.ter that g oes that way now will cause no trouble
with the black land". I not knowing a. grea.t deal about it;
but I remember wha.t he said, and I was asked to
page 268 ~ state what he~said. That is what he did say and
I don't know any further than tha.t.
1

By Mr. White: I submit that is not evidence. In the first
place, if he made that staten1ent, it does not have any tendency, if your Honor please, to show that the creek was not·
flowing at that tin1e where it is now flowing, and what he said
about the turn of the creek to keep the water from flowing
into the bla.ck land has nothing to do with this case.
By 1\{r. Mitchell: I want to. add another reason of objection to the introduction of Mr. Hogan's testimony, on the
ground that this statement was made by Mr. Clements, who
was not a owner of the property and had no interest in it.
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By ~Ir. Sutton: The statement of the party residing on
the property, in charge of the property, as to what he was
doing to protect the property, a man since dead, pertinent
to the inquiry here, would certainly be proper testimony as
to the boundary line, and there is testimony here tha.t 1\Ir.
Clements cut the ditch. The staten1ent of 1\Ir. Clements, who
was the manager of the Pampatike farm, would certainly be
proper testimony in a boundary line case ; it might not be
in a murder case.
page 269 ~ 'By the Court : The court understands, of
course, that it is embryonic that for one witness to come into court and testify what another man said
is hearsay evidence if you can bring that man in court to testify; but in establishing a boundary line that which people
living in the neighborhood, who are advanced in yel:l.rs, who
knew the conditions in regard to their lines, and are now
dead, and could not be gotten to testify-don't you recognize there is a rule that permits that testimony to come into
court, gentlemen~
,-... By 11:r. \Vhite: There is so1nething about ancient repute
~/ or ancient understanding, but I don't think we are delving
i~to things of tha.t kind, and l\1:r. Clen1ents has not been dead
many years and would not be ai1cient in that respect. It is
hearsay evidence in the first place and in the second place the
evidence does not throw any light on where the channel
flowed. That is the point we respectfully submit. ~Ir. Hogan said they were talking· in this conversation between he
and 1\'Ir. Clements about high water. He said he cut a ditch
and caused the water to flow on some other place and had
remedied it. The point we submit to your Honor is that does
not tend to show that in 1908, or 1909, or 1910
page 270 ~ that that creek was flowing along the point they
contend for. The statement does not make any
admission at all to where the creek was flowing at that time.
That being so, I don't see what light the evidence could
throw on the issue. If they are undertaking to have the evidence show that the cut 1\{r. Clements made caused this creek
to divert then they ought to be able to connect it up to show
this would cause the creek to dry up and they have not done
it.
By ~Ir. 1\fitchell: My position, in addition to what 1\'Ir.
'Vhite has said, is this: It is my understanding you can show
the general reputation of a line, but you cannot go into any
detailed statement.· Now, if some g·entlemen who had peculiar knowledg-e of the line in dispute had stated to 1\{r.
Hogan that the 1\tlanquin Creek was the boundary line, per-
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haps 1\!r. Hogan ·would have the right to say what Mr. Clem-ents said about the boundary line, but certainly it would
not be proper for the witness to state what Mr. Clements
said rubout making a ditch •or channel to convey the water to .a
certain point. There you get in this case, in my opinion, evidence that is purely hearsay, when, as a matter of fact, if
that wer~ true, you could get every tenant or person who has
·
lived on Pampatike to make a detailed statement
page 271 ~ as to what was done about digg·ing ditches, &c.,
on Pampatike. If 1\:Ir. Clements had stated to
him that :Thianquin Creek 'vas the boundary line that might
be evidence, but to let this witness come here and state what·
l\ir. Clements said about digging a ditch would be getting
before the jury details that would be hearsay. We are getting in this case detailed testimony about what a person said
about digg·ing canals. As I have said, if he had heard Mr.
Clements say ·w·here the line was it might be admissible, but
all this testimony as to l\fr. Clements, statement about 'vhere
he dug a ditch and why he- dug it, I don't think is proper.
By the Court : Very frankly, I a1n inclined to view the
matter just as :Nir. :Mitchell has argued it to the court. I
have permitted you g·entlemen to present to the jury evidence from witnesses who are now dead, who have spoken
of the line, and whether old l\ianquin Creek was the line and
·whether it was not filled up. It is true :Thir. 'VVhite has gotten
into the cross examination and has been cross examining the
'vitness about that ditch. If I were to let it in no,v, I would
do it under the cro~s examination, but notwithstanding his
cross exan1ination along that line, I must decline to admit
that evidence·, because if I were to admit 'vhat someone told
the witness about digging· a ditch, I might admit the evidence
that they ·said a t~ had been dug up there, or
age 272 } something of the kina, and I think we would be
wandering far a.field ·from the rule that has been
invoked; therefore, as to ~Ir. :Hog-an detailing the conversation he had with J\1r. Clements as to digging certain ditches
down there to drain the water off, the court will have to decline to admit that evidence.
By J\ir. Sutton: We note an exception.
By Mr. Sutton:
Q.. Did J\{r. Clements ever discuss with you the boundary
line between Pampati.ke and Blake's ¥
A. Yes, sir, he always said it was J\{anquin, from the river
up to where Fountainbleau corners.
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Q. Was there any mention ·of the boundary line at the time
O>f this conversation which you have detailed to the Court ·y

A. He said it ·filled the creek up, Manquin Creek, and
flowed over the black land and he cut it the other way. I
don't know that he said the line then, but it was filling the
creek up, and he wanted to cut it out. That must have ibeen
the line.
Q. When talking to yon about the creek as being the boundary line between Pampatike and Blake's, did or did not
Mr. Clements at the same time say that the creek was filling
npY

page 273

~

A. Yes. sir.
Q. And told yon the cause wl1y it was filling

upY
A. Yes; he said Parrish put a saw mill up there and
dumped everything he had there in the way of refuse; everything he could dump there, saw dust, refuse and everything.
I saw him dumping it in there myself, more than once. My
brother was a sa.w-filer up there and they dumped everything
in there that would flow in the creek.
By the Court: Now, gentlemen, to be perfectly fair witb
you, I think the witness has indirectly inserted in the record that which the court ruled upon and to which you objected. You made no additional objection, and for that reason I am calling your attention to it. The witness has testified the reason he dug that ditch. That part of the testimony in which he said :.M:r. Clements told him the Manquin
Creek was the line and the creek was filling up, and he, himself, saw the creek being filled with saw dust, &c., I will admit that.
·
By Mr. Sutton: We note an exception for the failure of
the court to allo'Y the full statement to go to the jury.
Jury returns to the Court roo~.

By Mr. Sutton:
page 274

~

Q. Did Mr. Clements ever say to yon wha.t was
the boundary line between Pampatike a.nd Blake!
A. Yes, sir.

By the ·.Court: I think, Mr. Sutton, before you could get
that testimony from this witness, you should first ascertain
from him who ~fr. Clements was; what 1\Ir. Clements' ibusiness was and his means of information, in order that you
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might follow that up to, show that he was one in the neighborhood, now dead, whose statement you would be giving to
the jury.

Q. How long was Mr. Gene Clements on Pampa.tike?
A. For a good long time. I don't know how many years.
Q. In what capacity was he there Y
A. Manager for Thomas Carter.
Q. During the time he was manager of Pampatike and living there did he have occasion to mention to you what was
the boundary line ~etween Pampatike and Blake?
A. Yes, sir.
Q. Please state what he told you was the boundary line?
A. He told me about the boundary line, the reason I knew
it was the boundary Jine, that it was Manquin ·Creek from
the river up to Fountainbleau.
Q. What did he tell you was the boundary line between
Pampa.tike and Blake 1
A. Manquin Creek.
page 27~ ~ Q. Do you recall when Parrish had a saw mill
on F·ountainbleau 1
A. Yes, sir.
Q. · Did you ever go to that saw mill?
A. Several times.
Q. What was ~being done with the sawdust at the time you
visited this saw mill?
A. Being· dumped in J\1anquin Creel{; the most of it dumped
in there. I remember distinctly there being dump carts in
there, little hand carts that they carried it and dumped it
over there with a pair of buggy wheels. I went over there
because my brother wa.s a saw filer there, and I went there
several Saturday evenings and ~;ot him and carried him back
there Monday morning.
CROSS EXA.I\1IATION.
By 1\{r. White:
Q. 1\{r. Hogan, ho,v far was this sa.'v n1ill that you speak
of from the property owned by !tfr. vV oody?
A. I don't know.
Q. Is it two miles 1
A. I don't think it was.
Q.. Was it a mile and a half?
.A. I told you I did not know.
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page 276

~

RE-DIRECT EXA1viiNATION.

By l\rir. Sutton:
Q. Do you know whether or not the creek was filling up 7
A. 1\{r. Clements said it was filling up.
By 1\{r. White: I object.
By the Court: Certainly he cannot tell about Mr. Clements saying the creek was filling up. If he knows it of his
own l{nowledge he may tell it.

Q. vVas the creek filling up then Y
A. I don't know; I did not go to it. All I know the stuti
was being dumped into it.
By 1\iir. White: We ask the court to instruct the jury to
disregard that testimony.
By the Court : Yes, the jury will disregard tha.t.
RE-CROSS EXA1\1:INATION.
By Mr. White:
Q. When was this sa'v mill there, how long ago 1
A. Some time between twenty-nine or thirty years ago;
1899 or 1900, along in there somewhere.
Q. Did you ever go there on this place where the disputed
land isf
A. At what time.
Q. Any time¥
A. Yes; I went there last year.
page 277 '~ Q. "\Vith whom 1
A. Mr. .&brams.
Q. Which 1\{r. Abrams?
.A. I don't Imow; so ~~/f them; I don't Imow.
The witness stood ~e.
TOM ADA~IS,
another witness introduced on behalf of the plaintiffs, being
first duly sworn, testified as follows:
DIR.ECT EXA:L\JIINATION.
By

~Ir.

Sutton:

Q. Is your name Tom Adams?

A. Yes, sir.
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How old are you 1
I will be 69 in February.
Are you familiar with the Pampatike tract~
Yes, right much.
How long have you lived in King \Villiam -countyf
All my life.
Did you ever trap on Pampatike?
Yes, I have.
When¥
A. I trapped it-my first trapping, to say I
page 278 ~was trapping on my own turn around, was in
1901. I had helped my cousin to tr~ap there some
before that.
Q. You had trapped there before that year with some one
€lse and that year you trapped on your orwn hook 7
A. Yes, sir.
Q. Do you know the line between Pampatike and Blake f
A. I never knew anything about that line except what Mr.
Blake said.
Q.. What Mr. Blaket
.A. ~Ir. 'Calhoun Blake.
Q. What did he tell you 1
Q.
A.
Q.
A.
Q.
.A.
Q.
.A.
Q.

By Mr. White: We object.
By the Court: Objection overruled.
By :M.r. White: I note an exception.
A. I did not know about trapping down there; did not
know where the line was. I did not know where Pampatike
line was. I had some traps setting up on the edge of Mr.
Blake's farm. I did not know where Mr. Blake's line was.
I went up there one morning! right many geese on the pond.
I did not have any gun with me. I said to myselfBy ].fir. White: vVe O!bject.
By the Court: Objection sustained.
Witness -continues : . The next morning I took my gun along
with me and about a dozen g·eese on the pond.
page 279 ~ They 'vere scattered aboutBy 1\ir. White: I object.
By the Court: I don't know what that is about.
Witness continues: There were about a dozen or more
geese on the pond and they were scattered ·on the pond. I
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could not get ·over one at a shot. I stood there trying to get
two geese in a shot. Finally I shot and killed one. I thought
I was all right. I heard some one holler from the hill, '' "\Vho
is that down there?"

By Mr. White: I obdect.
Q. Who was that~

A. 1vir. Calhoun Blake. He said, "Who is down there?"
I ·said, ''Who are you 1'' lie said, ''This is Blake''. He
said, ''Hold on, I want to see you''. He came on and came
where I was, and said, ''Don't you know you are over the
line". I said, "No, sir, I don't know· where the line is". He
took me over that old creek bed and showed me the line.
He said, '' Y.ou stay over there''. I said I would. He said
''You might go with me to the house to see Brockenbrough' '.
We started 1;1p the hill together, going over the field to the
house. He said to me, ''When we get to the house Brockenbroug·h is going to be mad and don't you sa.y nothing to him''.
Just before we got to the house he said, ''If Brockenbrough
asks for your gun, give it to him''.
page 280

~

By Mr. White: We object.
By the Court: Objection sustained.

Q. Did he say any more about the line to you Y
A. No; that is all he said. That is all I kno·w about the
line, what he showed me.
Q. You said he carried you to the old creek Y
A. He told me and walked with me to the old creek bed
and showed it to me.
Q. That old creek bed he showed you as being the line
how far was that from the black land?
A. Some places as far as from here to that chair ; some
places not that far.
Q. Did it follow the edge of the black lands¥
A. Yes, sir, where the dyke was on the side.
Q. Did the dike follow the black land 1
A. Yes, sir.
Q. Is that the one h~ showed you as being the •boundary
line, this creek that went down by the dyke T
A. Yes, sir.
Q. You .say that followed the dege of the black land sometimes as close as that chair and sometimes closer 1
A.· Yes, sir.
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CROSS EXA].!IINATION.
By Mr. White:
page 281 ~

Q. How many years ago was that¥
A. In 1901.
Q. You are certain about that?

A. Pretty sure of that.
Q. In 1901 you went there and no water there f
A. No, I did not say that.
Q. No water running- in the old creek bed was there?
A. Water standing about in places.
Q. Where was the regular creek running- 1
A. Over on 1\Ir. Blake's side.
Q. The creek in 1901 was flowing where it is flowing now 1
A. N'othing more than some swamp.
Q. Was the creek flowing in 1901 where it is flowing now 1
A. Just a swollen stream.
Q. No stream on the other place was there 1
A. Some places, .filled up, some running, and some not.
Q. That was in 1901 Y
A. Yes, sir.
Q. When did you see it after 1901?
A. About every year; been about there all my life.
Q. Dried up completely?
A. Yes, sir.
Q. How do you reconcile your tes'timony with the other
witnesses who say 1903 the main stream was running down
there, in 1901 you say it was dried up. Was any water runIring there in 1909 f
A. I paid no attention to it.
page 282 ~ Q. In 1901 when you killed your goose the creek
·was running where it is n1nning now?.
A. Just a small stream.
Q. How small1
A. One part of it then had broken over in the black land,
and the other part going around that way (indicating). The
old creek had filled up enough to run one part one way and
one part another.
Q. Which way was that creek running that went to tlte left
(you know every inch of tha.t g-round) 1
A. Over on 1\ir. Davis's side, 1\fr. S'weet 's side.
Q. Do you know where 1\ianquin 'Creek is 1
A. Yes, sir.
Q.. "\Vhat river does it flow in. if any?
A. In Pamunkey River.
Q. Which direction does it flow Y

..
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South.
In which direction did it flow in 1901?
Where it goes now.
Was any part of it flowing where· it flows now in 1901?
Below J\fr. Blake's pond it was flowing where it flows

How did it get in :Nir. Blake's pond?
Because it broke .across here and went in there.
Q. You tell the jury in 1901 it was .flowing
page 283 ~ south and went in ~Ir. Blake's pond?
A. I did not say that.
·
Q. What did you say?
A. I said it went to the river.
Q. Did it flow in Blake's pond?
A. One part of it did.
Q. Yon do admit one part flowed in Blake's pond Y
A. Yes; I say one part, a m,afi could jump over.
Q. You said in 1901 there 'vas no water, or, if any, very
little was flowing in the old creek bed?
A. The water was flowing· through there, but not like I
had see:1 it before.
.
Q. You said there was another part in the stream in 1901
flowing where it is flowing now?
A. I did not say right where it is now. One little swamp
went .across over next .to where the J\{ax Spring· pond is.
Q. That little swamp you speak of, how wide 'vas it¥
A. A man could step fr01n one side to the other.
. Q. That little stea·m. you talk about, on the other side,
did that flow over into the Blake pond t
A. The 1\f.ax Spring.
Q.. Not the old bed you speak of, but the other stream,
did that flow into thf> pond 1
A. There was another pond. 'fhere was another pond.
There was a. little stream, after the creek divided,
page 284 ~ one part 'vent to the black land and the other part
went across and got into the other little stream.
Q. You tell this jury it was a creek and it forked and one
hranch went one way and one branch another way, where
did it fork¥
A. Just up there at the black land.
Q. Fix the point'
A. I had no occasion to fi..x that point and I never bothered
with. All I can possibly tell you is where l\fr. Blake carried
me .and showed me the line.
Q. I want you to tell the jury where that creek forked?
A. I cannot fix it. I never paid no attention to it.
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Q. You cannot fix it Y
A .. The first fork was where Mr. Clements went in there
~nd made a ditch, but where that went to, I did not pay any
attention to it.
<~. Can you tell me on whose land this creek forked, if it
forked on anyJbody's?
A. J cannot tell whether it is on }fr. Blake.
Q. But you admit it did fork, according to your testimony?
.l't. It did fork.
Q. You cannot tell where tha.t fork is Y
1\. 1 cannot tell whose land it is on because I do not kno'v
the line.
-page 285 } Q. ."Have you been down to where the point in
dispute is?
A. Have I been in there?
Q. Do you know ::Mr. Abrams Y
A. I certainly do.
Q. :Has he taken you down there?
A.. I 'vent in there with him and I took him right to the
pla<~e that l\fr. Blake took me to, and that is ·all the far I
'vent.
Q. When you went there with Mr. Abrams did you tell
him where the creek forked f
A. No, sir.
Q. You were not able to find where the creek forked T
A. I did not.
Q. Why did y~u not?
A. I had nothh g to do with it.
Q. vVere you n I t trying to tell ~fr. Abrams the stream ran
along by the old dyke 7
A. No, sir.
Q. Did you ever tell him the stream ra.n by the -old dyke?
A. I knew the stream ran by that old dyke?
Q. How did it g·et down there?
A. It run down there.
Q. You say it ran down by the dyke, but you cannot tell
where it ran from?
page 286 ~ A. It ran out of the old ~fanquin Creek.·
Q. Could you fix that point where it ra.n out
of old Manquin ·Creek?
A .. I don't know that I could, exactly.
Q. Why could you not?
A. I could take you and show you the place.
Q. '\Vill you go there with the jury and show them·?
.A. Yes, I can go there and I can tell you mighty near
where it le.ft the }fanquin Creek.
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RE-DIRECT EXAMINATION.
By ~fr. Sutton:
Q... You went there with ~fr. Albrams and showed him the
place Mr. Blake showed you Y
A. Yes, sir.
Q. Is it dry nowf
A. Yes, sir.
RE-CROSS EXAMINATION.

By :1\fr. White:
Q. You could not show him 1ere the creek forkea·r
A. We were not looking r that.

page 287 ~

T. ~L ABRAl\fS,
being first duly sworn, testified as follows:
DIRECT

EX.A~fiNATION.

By Mr. Sutton:
Q. l\fr. Abrams, are you one of the plaintiffs in this suit!
A. Yes, sir.
Q. How old are yon f
A .. Thirty-S(eVten.
Q. Who was your fatherf
A. T. M. Abrams.
Q. Did your father own the Blai{e propertyf
A. Yes, sir.
Q.. Is your father dead f
A. Yes, sir.
Q. Did he leave a will f
A. No, sir.
Q. The names of the plaintiffs in this suit", ·are they· ·the
heirs at law of your father¥
'
A. Yes, sir.
Q. You and your brothers inherited this property fron1 ·.. _
father?
·..
A. Yes, sir.
Q. },rom whom had your father purchased this Blake propertyf
.
A. He purchased it at the Blake. sale.
page 288 ~ Q. The deed has been introduced in evidence 1
A. Yes, sir.
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Q. Do you recall when the sale was held¥
A . .In 1917.
Q. The property was purchased several years before tlJe
deed was m·ade to him by the court Y
A. Yes, the property was purchased by him in 1917 and be
secured a deed in 1920.
Q. When~ did your father come into possession of the property?
.A.. In 1917. I moved there about a month after the sale.
Q. Who has had possession of the property since .19.17 ¥ •
A. Since that time we have, the Abrams brothers. · 1Yiy
father did up to his death, and we have since.
Q. When did your father. dieY
A. The 5th of N ovmnber, 1921.
Q. The property had been owned by the Blakes for a number of years prior to your father's buying itY
A. At the sale I heard a fellow say the property had been
in possession of the Blake family for over one hundred
ye-ars.
By :Nir. 1\Htchell: I object to that.
By the Court: Objection sustained.

Q.. Who was the manager of "Pampatike" at the time your
father purchased this property?
·
A. 1\Ir. E. V. Clements.
page 289 ~ Q. Did the Blakes, or any of them, show you
the line to the property between '' Pampatike''
and Blake's, if so, please tell the jury the circumstances f
A. Mr. Bob Blake, ~Ir. Genie Clements, my father, my
brother and myself went down to Gravel Run Swamp and he
showed us Gravel Run Swamp where he said the line waH.
That is all I know, what they showed me, ~Ir. ·Clements and
ivir. Blake were present, with my fa.ther, :l\Iort Abrams and
myself.
Q. Please take that plat a.nd show the jury what Mr. Bob
Blake and :Nir. Clements showed you and your brother and
your father was the line?
By :Nir. "'\Vhite: We object to that.
By the Court: Objection overruled.
By :Nir. White: 1N e note an exception.
.A.. This is the Blake side here (indicating) ; this is Pampatike side (indicating), it went over here and hit Gravel
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Run Swamp about where the creek crosses the present Gravel
Run Swamp now.
Q. vVas the present creek running then?
A. Yes; then we went across Gravel Run swamp to the
old creek bed, up to where 1\fr. Blake showed us a white oak
above the old creek bed, about 50 yards. We went up around
in here (indicating·) and cut across, and we could
page ·290 ~ see this oak, and Mr. Blake said that was the line
oak, and you could see chops on the oak. We
g·ot the course of the line that come from this oak up towards
the house and coursed it to the creek, and from that point we
surveved down the old creek bed.
Q. This line that Mr. Robertson shows on this plat as old
creek bed, is that the line where 1\fr. Blake, with Mr. Gene
Clements, showed you and your father as the boundary line
between Pampa.tike and Blake!
A. Yes, sir.
Q. At the time you went there the swamp creek was running?
A. Yes, sir.
Q. Y cu crossed the old creek bed?
A. Yes, sir.
Q. Tell the jury what the old creek ·bed looked like then?
A. It was all :filled up. You could see it had been a creek
bed. Trees from eighteen inches to 2 feet in diameter on
the banks. You could pick up sand when you picked up the
leaves. ·with the exception that the timber has been cut
since and thrown in there, this creek bed looks about the
san1e now as it did then. There were places you could see it
was lower, little pockets like, but no w;ater. At that time it
was not extremely wet 'veather. But at the lower end there
was some water standing, where the swamp went in the
creek bed.
page 291 ~ Q. Do you recall when Booker cut timber on
your father's property, the Blake tract?
A. Yes, sir.
Q. Tell whether or not he cut. across the present creek7
A. At that time the creek followed along the bank just as
it follows now.
Q. Show on the plat what you mean to the jury-~
A. This creek was running· from up in here (indicating)
and followed along in here (indicating). vVhen you get in
here (indicating) this was Blake's pond. The creek 'vas
flowing then, I would say, maybe along in there (indicating)
and this timber man put a bridge at the upper end of the
pond and cut some timber_ over on the Pampatike side fr01n
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ihe ereP.k tha.t was running at that time. This wa~ a conbider~.ble distance from the old creek bed, but he built a
briclge, I would say around 16 feet long·, and the old bridge .·-is still there no'v that he built. It has changed son\e there
where the water was running through Blake pond.
Q. Did 1\Ir. Blake or 1\Ir. Clements at the time they -carried you there and showed you the line say anything about
the old creek having -changed?
A. Yes, Mr. Blake said they did have a good pond there for
duck shooting until the creek changed and filled
pn:ge 29·2 ~ it up·.
Q. Do you know where l\1:ax Springs swamp is?
A. Yes, sir.
Q.. Where is it!
A. It runs around the ridge there and goes into the pres€nt creek a. short distance from 'vhere the old creek used to
come.
Q. Where it unites with the old creek does the swam·p lead
from a spring up there f
A. Yes, and runs throug·h a marshy place, an acre or more,
and through there into this creek, follows arounds the hill.
Q. This is Blake's pond down here (indicating on map) Y
A. Yes, sir.
Q. Have the Abrams. the fathe-r and those claiming under
him since you have acquired this property, have you cut any
"rood or timber besides that ~Ir. Booker cut across the present swamp to the old creek bed'
·
A. Yes, I would say along in there (indicating on plat),
I would not say exactly, we cut across that creek and cut
ash timber clear to the creek bed. This was along about
1920, or 1921. It was between 1919 and 1923, ·we cut winter
'vood over in there for the house, and I think you can find
the stumps there no'v that we cut this wood.
Q. Have you had occasion to examine· along
page 293 ~ this, what you term the old creek bed to ascertain the nature of the soil there?
A. Yes, sir.
Q. Please tell the jury what you found there Y
A. I dug across in several places all along from where the
creek changes to Gravel Run Swamp and in some places the
sand is six feet deep be-fore you get through. Some places
I did not get through; some places the sand is so great it
will sink in and fill up; some places about four feet deep. I
found logs across this old creek anywhere from 18 inches to
4 feet deep in the sand.
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Q. Did you dig· outside: of wha.t you term the bed of the old
creek to ascertain Y
A. Yes. We would dig in places and go out to the bank on
each side. Some places we dug off from the creek; some
places you may find sand where the creek broke over when
the creek was filling· up. There are several places you can
see the stream broke over and was running towards Blake
pond after the creek was filled and it began to break over.
Q. Generally when you dug down there what kind of soil
did you find!
A. Black meadow soiL I also dug a piece of hoard out of
there. .
Q. Out of where'
page 294 ~ .A.• Out of this old creek bed, buried in this
sand. I also ha.ve some of the soil, if you want to
see

it.

By· Mr. vVhite: We will ask the jury to go down there
and look at it.
Witness continues: Here is a piece of board and a part
of an old musket. I dug about 21;?. feet or H feet in the sand
and mud and tl1is wa.s found near one of the lo'v sinks, where
the water had a kind of whirl, I imagine.
Q. Did you dig that sand (indicating) f
A. ~rhis is some of the sand out of the old creek bed.
Q. Have the trees which stood along the side of this old
creek bed been cut down!
A. Yes, sir.
Q. I.Jogs thrown eve-ry sort of way through there now?
A. Yes, sir.
Q. When you went there in 1917 with your father, Mr.
Gene Clements and Mr. Blake was the line of the creel<:
v~ili~Y

A. Yes, you could see. a bed up through there, with big
trees -on either side: Nothing but ·a few rbria.rs and saplings,
big as your wrist, a.t this time, and some shrnhs.
Q. Is there any evidence on the g-round of any obstruction on the side of the old creek as you come down
page 295 ~ there?
A. Right in this point here, where it ma.de a
tun1 like, you can find some stabs driven down there, as if
it were a dam put down there.
Q. What kind ·of stobs ¥
A. I don't know.
Q. Wooden stobs Y

·

.

I
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A. Yes, rotten and pointed up at the top.
Q. .Since the last hearing of this case, has anything happened to this creek, up there on the side of the ereek 1
A. Yes, where the ereek, part of it, went up there around
the ridge woods a concrte dam has been put there.
Q. Since the last term of the court a. concrete dam has been
put there where the water went around into the black lands?
A. Yes, sir.
Q. Who put that there f
A. I don't know. They say ~Ir. Woody put it there.
About twice as much water running down the present creek
as was there.
Q. Sinee the increased water running down the present
ereek, tell the jury whether some water has run down the old
Gravel Run SwampY
A. Yes, sir.
Q. That has begun since the concrete dam put here ( indicating) to keep the water from going into the
page 296 ~ black land Y
A. Yes; none there at all last summer.

CROSS EXAMINATION.

;
'-

By Mr. White:
Q. What did you do with the drawing of this property that
you claim Mr. Jackson turned over to you f
A. I have never seen tha.t. That was turned over to my
father and I have never seen it. We have looked for it in
his papers and ibeeri through all his files anQ. we could not find
it.
'
Q. When did he turn it over to your father Y
A. I could not tell you that.
Q. vVnen were you down on this property, if you were
ever do'vn there, with ~{r. Clements and your father?
A. That was either the spring of 1918 or 1919, after we
bought the place. I 'vould not say whether 1918 or 1919; but
either 1918 or 1919.
Q. Where was the creek flowing then 1
A. Through Blake's pond.
Q.. E:x:actly where it is flowing now f
A. Yes, sir.
Q. In 1919 it was flowing where it is flowing nowi
A. Yes, no water in the old ereek bed.
·
Q. That dam, you just told the jury, was not
page 297 } there in 1919 Y
.
A. Not where I tell you, up at the upper end.
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Q. The dam you sa.y 1\'Ir. Woody put there was not there
in 1919?
A. I did not sa.y :!VIr. Woody put it there.
By Mr. White: We admit he put it there. That is abo,re
the di~puted territory.

Q. 'Phat was not there in 1919 Y
1\. No, sir.
(~. vVhere was the water going?
A. Part of it going· into the creek where he dammed it, and
where it is g-oing now; with the exception of Blake's pond,
it was going where it is now, the creek running through
where the pond used to be.
Q. In 1919 ~ianquin Creek you found flowing where it is
flowing now?
A. A part of it, and a pa.rt flowing through Pampatike.
Q. That has nothing to do with this case; that has nothing
to do with water flowing down by the old dyke?
l\.. No, sir..
Q. If l\!r. Gene Clements and your father went over there
why did they not fix the boundary line?
A. :.Mr. Clements was not the owner of the property. He
was the manager of the property. We asked him about it
and he and Mr. Blake went with us over there.
Q~ Your father died .a bout ten years ago?
page 298 ~ A. Died in 1921.
Q. He did not do anything to establish the
boundary line, diq. he?
A. No dispute about it.
Q. Who had possession of that property in 1919 when you
went over there 1
A. It ·would seem we had possession of it. ~1:r. Clements
did not claim it.
Q. lie said he did not own it?
A. He showed us the boundary line.
Q. If he did not own it why did he put the wire fence over
theref
A. He put this wire fence over there because he had cows
over there a.nd his cows came through that marsh and went
into our corn. l-Ie found they were coming there before we
did and asked could he put a temporary fence there to keep
them back.
Q. ·when was that fence put there?
A. Somewhere around 1920, 1919 or 1920.

C. C. Woody v. J. M. Abrams, Jr., W. R. Abrams, Etc. 195

.,/

Q. You mean that Mr. Clements came to you and asked
von if ·he could run a wire fence around there¥
·
- A. Yes, sir.
Q~. Why did you wait ten years to bring this suit~
A. Never anybody had taken possession of it; never anybody had cut .any timber over there, and we were
page 300} good friends and Mr. Clements was pasturing it
down there, and we were not pasturing it then.
We did not object to his g-oing there. We· gave him the privileg-e to go through our farm across to his black land, which
1vas a near eut to him, and we gave him permission to put
this temporary fence there. You can see it is just nailed
temporarily; just stobs nailed to the trees.
Q. The jury can see that 7
A. Yes, sir.
Q. Manquin Creek is the boundary line, is it not t
A. Tl1at is wha.t they told us.
Q. Manquin Creek is the boundary line 1
A. 'l~o straighten you out I tell you what happened a.t the
sale. I was standing by my father when the decree of the
court was read. They put up the tract of land, all the estate.
They did not confine it to any particular line. They did not
-say any particular line; they said the ·entire Blake estate
C'ast of the roa.d.
Q. Where was Manquin Creek flowing when your father
llOT!ght this property?
A. 1\. part 'vhere it is flowing now and a part flowing further over; but they said at the sale the creek had changed.
Q. Who said so?
A. I don't know; some of the fellows that had
page 301 ~ charge of the plaee.
Q. You did not bring any suit while Mr. Gene
Clements was livingf
A. No, because ]\fr. Gene Clements did not encroach.
Q. Have you been down there recently?
A. Yes, sir.
Q. How n1any maps did 1\Ir. Ro berts·on make?
A. Mr. Robertson made this drawing· and made a blueprint
of it.
·
Q. Why did you ask him to change it?
A. Because he did not state this tree and this part up here
(indicating) did not have the right :fig1.1res on it, and he
came back the second day to straig-hten the figures on it and.
get the original line .
Q. Will you produ~e that here J\1:onday?
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. · A. Yes, Mr. Robertson did not dispute this being the plat
he drew, or any of the :figures.
Q. He said he made it up according to the line you all
showed himY
A. He had nothing there to go by.
Q. If he had nothing to go by what did you have to go

byY

A. We went by what Mr. Blake showed us and what Mr.
Warrenton Edwards and Mr. Butler sho,ved us.
Q. What was the object of having Mr. Robertson draw this
)ine along there .(indicating on plat) ?
page 302
A. The object was to show the jury what we
w~re contending for and where the line was. This
was filed with the snit.
. Q. How did you ngure tl1e line if this is the creek V
A. This was pointed out to me as the old creek bed.
Q. You have not a deed that carries you up there, have
you? You don't try to get across the creek, do you T
A. When I go down there.
Q. You are not trying to carry your land across the creek,
are you¥
A. It is already there.
Q. Are you trying to put it on the other side, Woody's
sideY
A. Not across the dyke.
Q. You are trying to carry it where the water is flowing
nowY
A. No water flowing there.
Q. There is no creek there Y
A. No, just the old bed.
Q. There is no creek there Y
A. No.
Q. No creek there when you bought it f
A. No, no creek of running water, but the bed there.
Q. A creek is running waterY
'
A. Yes.
page 303 ~ ·Q. When your father bought this land was
there any creek flowing along there!
A. No.
Q. That was in 1917 ¥
A. Yes.
Q. Now, I ·am asking you what was the object of having
Mr. Robertson draw that line?
A. To show to the court where the lines were shown us
soon after we boug·ht the place by one of the men that owned
t.he property.

t
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Q. Tell the jury how you got the creek out to that point 7
(Indicating.)
A. This point (indicating) was filled up and stobs showing
where the creek was. When you get there you will see where
the water washed the black land away.
Q. Were you down there with us last week!
A. No, I was not there.
Q. Did you hear 1\fr. Robertson tell the jury he did not
think that was any natural branch f .
A. I also heard him say he thought it was.
Q. Did you hear him say the creek ran somewhere else 1
A. Nothing for him to say. ·
Q. Where was that point he said he thought it ran; did he
ever show you that 7
A. We did not get him to show us where the
page 304: ~ creek was. We got Mr. Edwards and Ephraim
Bowler, now dead, that worked on this old creek
and helped to clean out the creek, he showed us where to sl.trvey and Mr. Robertson can come back and tell you he surveyed where he showed us.
QL You tell the jury the creek changed its course and ran
down there where it runs now f
A. Yes.
Q. Please designate that by a. B. "\Vhen you get there I
want you to show the jury that right at that point, right
here (indicating), you will see stobs driven down there and
right here (ind~cating), you will see the signs of the old creek
bed, and right here (indicating), you wll see where the old
dyke is washed away 0/ Do you claim to tell the jury the creek
changed its course at tha.t point (indicating) f ·
A. Yes, right there.
RE-DIRE.CT EXAMINATION.

By Mr. Sutton:
Q. A part of the creek was running across the black landyou know the creek Y
·
A. Yes.
Q. And that point has been filled up by the concrete dam,
has itt
A. Yes, sir.
(The witness stood .aside.)
/

i

page 305 ~

~fORDECAI ABRAMS',
being first duly sworn, testified as follows:
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DIRECT EXAlVIINATION.
By ].{r. Sutton :
.
Q. How old are you, ~fr. Abramsf
A. Thirty-four.
Q. Are you one of the owners of the Blake property?
A. Y. es, sir.
Q. One of the plaintiffs in this suit'
A. Yes, sir.
Q. When did your father buy this property?
A. The 4th day of 1\tlay, 1917.
Q. Were you present at the sale?
A. Yes, sir.
Q. Was your father, or were you, soon after that shown.
the line of this property 1
A. Yes, sir.
Q. Please tell the jury the circumstances under which you
were shown the line between Pampatike and Blake, and also
who was with you at the time~
A. 1\tlr. Grene Clements and Bob Blake, my father and my
brother, T. M. Abrams.
Q. Is that the lVIr. Gene Clements who was at the time manager of the Pampatike. farm Y
page 306 ~ A. Yes, he was manager of the island side of
Pampatike. vVe went across this point (indicating) do,vn to the Gravel Run swamp and went across to this
old creek bed. It was kind of wet in there, and probably some
had to walk a log to g·et over here (indicating). That part,
the lower end, was kind of low and marshy; water standing
here (indicating). ·\Ve went up the old creek bed, beside
the dyke, to a place called }[ax Springs, that Mr. D. W. Fox
now owns. They showed us that old creek bed wa.s the boundary line between Pampatike and Blake.
Q. Did they tell you the creek changed f
A. Yes. At that time you could have taken a wagon, except that one ·or two logs had fallen across there-could have
taken a 'vagon and driven across there.
Q. No water there?
A. No.
Q. In going· across that s"ramp did you cross the present
creek?
A. Yes, across the present creek.
Q. Then you went up to a point opposite the Fox estate?
A. Yes, down here (indicating), a.t the point where the
present creek goes across where the old Gravel Run swamp
used to run. The old Gravel Run swamp goes up this way

.r
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(indicating). :Here (indicating) goes the present creek. 'Tlie
-creek cut across where Gravel Run s'vamp us~d
page 307 } to run.
Q. :1\f.r. Woody has re-cently put a cement dam
up here, as you know?
A. Yes; three or four weeks ago.
Q.. ~Since that dam was put there has any water started to
:How in Gravel Run swamp!
A. Yes; good flow.
Q. Runs down to this point (indicating)'
A.. Goes out of the present creek down the old Gravel Run
swamp. The bed of the present creek is not sufficient to take
care of fue water that goes down, and the water is creeping
over here (indicating) on the land in question, and it goes
down to the old creek bed going towards Pampatike.
Q. When you and your father and :1\{r. Gene Clements
went up the old bed of the creek was the dye visible 1
A. Yes.
Q. Is it still there, the remains of the dyke~
A. Yes.
·
Q. How close was the bed of the creek to the dyke Y
A. Some places they touched; some places 25 or 30 feet
from it.
Q. Did the dyke follow the contour of the creek?
A. Yes, sir.
Q. What was the nature of the trees along tha.t
page 308 ~ creek when you and your father, and }.{r. Blake
and Clements were there?
A. A big body of trees, with the tops lopping over. Where
these stobs were, right out here (indicating), the dyke cut
out in two different places, where the water gushed into the
black land. JYir. Clements told me where he cut the ditch,
himself; s-ome stobs there, and a log laying across there
where the creek was turned. This dyke shows for itself.
The wat-er was cutting through there.
Q. Have you had occasion to examine the bed of this old
creek to determine the nature of the soil¥
A. Yes, I went down there and dug the bed out about a
week ag·o. ~{r. woody was there.
Q. 1Vhat did you find there, the soil f
A. ·White sand. I took that piece of timber out there (in~
dicating-) and Mr. Moore will testify what kind of piece it
was. It was cut at Parrish mill.
Q. What is the g·eneral nature of the soil out in here?
A. It is marsh mud. There are two places Mr. Woody has
dug sand since we were there. One was about half way of
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this creek bed. Naturally, it had to go so-me,vhere. When
the-creek filled, it broke over and went in the present creek ..
There is another place up .between the creek and the present
creek where it took its course again, after it filled up, but
we have never been able to trace it up to the prespage 309 ~ ent running creek.
Q. Since your father purchased this property
what has your f·ather and those claiming under him claimed
as your line?
A. We have cut ash wood from the present running creek;
cut wood within 20 feet of that old creek bed. I can sho\v
you the stumps of the trees.
Q. You cut wood between the present creek and this point
here (indicating) Y

A. Yes.
Q. Did Mr. Clements in your recollection ever ask or gain
permission to build any fence on this land down here (indicating·) T
A. Yes.
Q.. Tell the jury the circumstances 1
A. The first year we bought the land we did not tend corn
on the creek, but had corn on most of the land along there,
a.nd Mr. Clements' cows got out and came in our corn and
stayed in there all night. Then w·as the time he wanted to
stop his cows from coming t}lrough that place, and he asked
about running a fence from the lower end of the Blake fa.rm
to another wire fence, put there before we bought the place.
He put a two strand wire fence that come from here (indicating) to join the fence that was there, after we gave him
permission to do it.
page 310 t Q. Did you allow Mr. Clements, in going to his
·
black land, to go across certain of your property!
A. Yes, we granted him permission when he asked us.
Q. Until this new controversy arose, when l\1:r. Woody began to cut some timber· down here (indicating), did anyone
-ever claim to you that the property on this side was a part
of Pampatike?
A. No, sir. ~lr. Clements wa.s hauling the corn from the
black land to the place where he lived.
Q. Hauling through this property Y
A. Yes, sir.

CROSS
By

~1:r.

White:

Q. How old are you Y

EXA~IINATION.
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A. Thirty-four.
Q. When wa.s it you went down there on this place, as you
claim, with l\1:r. Clements a.nd your father 1
A. Some time in 1918 or 1919; I would not tell the exact
year.
Q. Had you gotten the deed 1
A. Yes, sir.
Q. I thought you got the deed in 19217
A. In 1920.
Q. Had you been shown the boundaries before you got the
deed, or not?
page 311 ~ A. Yes, sir.
:Q. So, it was before 1920 that you went down
there?
A. It was somewhere along, I would say, before 1920 I went
there.
Q. Why did you not say something to ~Ir. Florence about
it?
A. ~Iy dear man, if you had been spoken to a.s many times
as my father spoke to R. L. Florence and ·asked hin1 to give
him a deed. He had to threaten to sue him.
·
Q. Why did you ·not ask him to put a description in the
deed to carry you the property you now claim 1
A. The deed was gotten under decree of court. I did not
know anything about that part of it; wa.s too young. I left
everything to my father.
Q. Left everything· to your father?
A. Yes, he bought it.
Q. You don't suppose Mr. Gene Clements would ask you
to let him build ·a fence on that place, do you Y
A. He asked me and I went to my father. We worked that
place. My father turned it over to me. He said, "You all
go ahead and give me so much rent".
·
Q. Your father was a pretty good business man, was he
not¥
A. I think so.
Q. Yon tell the jury you had been shown a boundary line
before you got the deed, 'vill you please tell the jury why
you did not get a deed showing the line you now
page 312 ~ claim 7

·.

By :i\tir. Sutton: I object.
By the Court: I think he claims he has a deed to it.
By l\fr. White: I am asking if that is the case why he
did not get a deed extending beyond the· present creek.
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A. I am unable to tell you. That was my father's business.
Q. You say you don't know 'vhether you were do,vn there
in 1919 or 1920?
A. Some period of time between 1918 .and 1920.
Q. Why did 1\ir. Gene Clmnents go down there ,·dth you~
A. S'imply because we asked him. 1\ir. Bob Blake was
hoarding at his house there and 1\{r. Blake was getting old.
Mr. ·Clements was the first man to tell me about this creek
changing. We wanted to get son1e information while l\!Ir.
Bob Blake, the original owner of the place, was living.
Q. 'Vas Mr. Bob Blake living with l\!r. Clements at that
time?
A. Yes, sir.
Q. Don't you know that he had been adjudged insane at
that time?
A. ~Phey had him at "\Villiainshurg, but when he came back
he had been as sane as you or me.
Q. They had turned him loose?
A. Yes, sir.
page 313 ~ Q. A commission in lunacy sat on him 1
A. Y·es, sir.
Q. His property was sold under decree of court?
A. Yes, sir.
Q. ·you bought it from the committee of the crazy man?
A. Nothing said about committee of a crazy man.
Q. vVhy did you go down there with Mr. Clements?
A. I was interested in the place; my father was getting
old; 1\fr. Blake was old; I 'van ted to know.
Q. 1\Ir. Abrams, did you undertake to give a line that you
had been o~er ten years ago to 1\ir. Robertson f
A. I showed him 'vhere Mr. Blake showed the line was.
Q. Ten years ago?
A. I showed 1\ir. Robertson where my father and Mr.
BJake went over.
.
Q. Ten yeurs ago you say somebody showed you a line and
did you undertake to g·o down there and show him where
they showed you the line 'vas 1
A. I did.
Q. Was there any change in the creek bed Y
A. No change at all, except l\1r. Blake went there and
fmilt a bridg·e; t.hen the creek changed and went in another
way.
Q. Why did you 'vait for ten years to bring this suit?
A. Because there had been no kick about it.
Q. You did not make any kick until Tom Adams came
-clown there and got to talking about it?
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A. Tom Adams had nothing to do with us starting any suit, 've did not start any suit until the
man got to trespassing. We told him to stop until we could
get the line fixed. lie said he had a plat showing his line. We
·nsked whe11 his plat was made. He said 1845. At the time
l1is plat "ras made the creek was going down there.
.•
Q. Were you born in 18457
:.;_,,
A. No; born in 1897.
Q. According· to his plat, it is running exactly that way,
]c:; it not?
A. No, sir.
Q. Have you looked at the plat?
A. Yes, sir.
Q. Don't you lmow it is running in exactly the same way
as the plat of 1845?
A. No, s!r.
Q. Do you deny that 7
A. Yes, sir.
Q. Are you an engineer?
A. No, but I have some common sense.

(By
~Ir. Sutton: He cannot at this time offer that plat.
By Mr. V\11ite: All right.

1_ <)

Q. You have lost the deed 1\fr. Jackson turned over to you 1
A. He neYer turned over any deed to me. He told us to
go and look over our father's papers; that he
page 315 ~ turned over an old plat to him. That is all I
know about it.
Q. Did he not tell you that before you had him summoned
here as a witness?
A. Yes; a~ked us if we could not find it; that he thought
he rernembered giving my father a plat of that place that
~Ir. Blake gave to him.
Q. Were you down there the other day, or your brother?
A. I was down there.
Q. W11en T was down there the other day why did you leave
us before you got down to this point?
,l A. I will tell yo:u, if the Judge will allow us to explain tho
'vhole thing from the starting of this controversy. One reason, I did 110t go there, when we asked Mr. Woody to stop
cutting until the line could be straightened out, he said he
had a plut sho,ving the 1\fanquin Creek and he was going
;here regardless. We got some sufficient, competent witnesses that said they knew, and we met him with Mr. Ed'vards, Ephraim Bowler and several others, that did not know

, I

-
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exactly where the line was, but went al()ng. We thought at
first we could reason the thing out with Mr. Woody and
settle the whole thing.
By the Court : I thought the question was immaterial when
you asked it.
·
By Mr. White: I withdraw it.
By Witness: I want to tell this thing up to
page 316 ~ date. We had been arguing 'vith Mr.. Woody, but
found we could not get on any terms. He was still
arguing the other day. I had some hired there, a tractor
standing there, still. I said, ''Boys; we are doing nothing
here but throwing time away. Just let's go". I said, "None
of these men are going to sit on the jury". That is the reason I did not go.
Q. Why did you follow 11s all the way down until you got
to this pointY
·
A. I followed to the point I first went in there.
Q. Why did you not go up there when I invited you and
tried to get you to go in there~
A. Because I had been up there with ~:Ir. Woody half a
dozen times.
Q. Why did you not go with me Y
A. Because you were not going to settle with me.
Q. Don't you know the reason you would not go up there
was because you could not show us where that creek had
broken in there Y
A. Yes, I can show it to you there now.
Q. You tell the jury this creek broke out right there r
A. Yes, some stobs driven right there.
Q. Where is the creek flowing now 1
A. Along there.
Q. Where was it flowing when you went over there·with Mr.
Clements~

A. Where it is now.
(The witness stood aside.)
By Mr. Sutton: May it please the court, Epbpage 317 ~ raim Bowler's name has been frequently referred to in the evidenceBy Mr. ~litchell: Let the jury go out.
By the Court: Let the jury retire.
Jury out.

~:'·~·:c<,.:··!
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By 1\fr. Sutton: :Niay it please the court, at the last trial
of this case, Ephraim Bowler testified as a witness. The
testimony at the last trial has been agreed to by counsel for
plaintiffs and counsel for defense. The judge who heard
the case at the first trial having unfortunately died subse.quent to the trial of the case, but before the motion to set
aside the verdict was passed on. We have the testimony of
Ephraim Bowler at that time and we desire to offer that
as the h~st.imony given at that time.
·
By the Court: Is there any objection to it?
By ~fr. :1\fitchell : Yes.
By ~Ir. Sutton: :Niy position is that here the 'vitness has
died since the last trial. We have in the record the agreed
testimony of what that witness testified to, a0cepted ·by
both sides and which this court considered on the motion to
set aside the verdict. I think that is the best evidence for
us to offer, rather than to bring· witness after witness to tes.
tify what Bowler said. If his deposition had
page 318 ~ been taken, his deposition would have been ac.
cepted.
By l\fr. :Mitchell: May it please you1: Honor, I don't agree
with ~Ir. Sutton as to the law. A deposition, as your Honor
cun very well see, that would be evidence; but certainly in a
new trial the object of a witness coming before the jury is in
order that the jury may see the witness and hear him testify
and have an opportunity to weigh his testimony.- I don't
know of any law that would permit the evidence of a 'vitness in a jury case to be read because he is dead.
By the Court: 'VVhat i·s the difference in principle on the
common law side and the chancery side~
By lVIr. :Mitchell: In the chancery side the judge don't see
the witness any how.
By the Court: The court will defer its ruling right now.
Have you any other witnesses 1
Bv lVIr. Sutton: No.
By the Court: The court will admit the evidence.
By Mr. 1fitchell : We ~xcept to ruling of the court.
By the Court: Then, Mr. Sutton, in offering the agreed
evidence between yourself and lVIr. :Mitchell. I want the
record to show that it is a part of the record in this suit,
·agreed between yourself and Mr. l\Htchell.
page 319 ~ By l\fr. ~fitchell: I want the record to sho'v
that the judge in that trial has since· died. I want
the record to show the peculiar circum.staances under which
the agreement. as to the record was admitted.
By the Court: I am perfectly willing for you to have to
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go in the record 'vhatever is pertinent in this case. When
you say under the peculiar circumstances I want to know what
you want to go in.
By l\fr. 1Iitchell: I want the record to show that the agreed
testimony of Ephraim Bowler, entered into between counsel
for the plaintiff and for defendant in this case was due to
the fact that the judge who presided at the former trial in
this case died, pending a motion to set aside the verdict,
and that when the motion of the defendant came before the
present judge of this court that counsel for the defendant
and for the plaintiff agreed upon the testimony of Ephraim
Bo,vler, as well as other witnesses who testified at the former trial of this case, in order that the court might hear
the motion to set aside the verdict.
By Mr. "\Vhite : I would like to suggest to your Honor that
when this testimony is read to the jury, I don't want it read
us an admission on our part that that was true, but just
an agremnent that it was testimony in the for\ page 320 ~ mer case.
\

Jury returns to the. Court-room.

I

By :Nfr. Sutton: If your IIonor please, 've offer the testimony of J1~pJ1raim Bowler taken from the record at the previ1 ou:::~ trial of this case, he having since died.
By the Court: Gentlemen of the jury, you will understand
that if it were possible for Epharaim Bowler to be here to
testify in this case that this is the testimony he would give
to the jury, the testimony given at a former trial, he now
hP.ing dead.
By 1\tlr. S1..1tton: I now read the testimony of Ephraim Bow\ lel· given at the former trial, ns follows:
.

I

·1

(Read~.)

(Here copy
page 321 ~

~ce

of Ephraim Bowler page 321.) ·

EPHRIAJ\1: BOWLER,
.
another witness of lawful age, after being first
duly sworn testified that he was 80 ye·ars of age, that he
~pent a great part of his life on Pampatike Farm, that he 'vas
Jiving on Pampatike at the time that the slaves were freed
and left Pampatike during· the year of the Johnstown flood;
that ·Pan1patil{e Farm formerly belonged to Col. Garter,
nnd that part of the farm now belongs to Mr. C. C. Woody,
und that the property now o:wned by Abrams formerly be-
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longed to the Blakes; that he known the line between Pampatike and th€ Blake property, now owned by Abrams and that
the true boundary lines between these two tracts is the bed
of the old creek, which he pointed out to n{r. Robinson, surv€yor, and down which Mr. Robinson ran the line s~own on
the plat dated September 10, 1930, and filed in this case·;
ihat the dike follows the bed of the old creek all of the way
down on the Pampatik€ side· of the creek opposite the Blake
property; that he has worked on this dike many a day and
many a year for Col. Carter, and the creek which ran down
beside thi:; dike 'vas called ~Ionquin Creek, and that the dike
'vas built to keep the water out of the black land on Pampatike; that the old creek is now dry, hut that there used to be
'vater in it nine or ten feet deed in some places; that Col.
Carter called the land between the bed of the creek and the·
Blakes Pond, ''Elakes J\{eadow''; that Col. Carter told him
that half of the creek belonged to the Blakes and half to Col.
Carter; thnt the old creek never did run into Blake's Pond
except during the high water, and the channel
page i>2:! ~ of th€ old creek is the true boundary line between
Blake's and Pampatike; that the dike is close to
this creek; that he could plow to end of row and look into the
~reck; tl1at he moved fron1 Pampatike in 1889, hut rented
~on~c of Ute land after Mr. C. C. 'Voody's father left Pampatike for E!cYeral years, and that water was running down the
old creek at that time; tha.t the old creek has changed since
he stopped working on Pampa.tike Farm; that he had not
been on Pmnpatil\e Farm since he stopped working there until1\fr. Abrams (one of the plaintiffs) cam'e after him to show
the lines; that the old creek bed is level in many places;
that the old dike is still there and is dry now, and that he
does not know hos long it has been dry; that he pointed out
to 1\Ir. Abrams, one of the plaintiffs, the bed of the old
creek, on cross examination stated that the creek as claimed
by the defendant as the true boundary line between his
property and Abrams, property is a larg·e well defined creek,
and that he could not say how long it had been there and
stated that what the witness claims as the "old creek bed"
is dry and level in places and that he had not seen the creek
before he went there with ~Ir. Abrams to point out the lines
since he stopped working on Pampatike Farm, which was
.about 30 years ago; that the outlet at the lower end of Blake's
Pond ran h)to fifonquin Creek.
By J\tir. Sutton: The plaintiff rests.
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page 323

~

EVIDENCE

~,OR

THE DEFENDAN'l\

W. P. BOSHER,
a witness introduced on behalf of the Defendant, being first
duly sworn,. testified as follows :

DIRECT
Bv

~Ir.

White:

EXA~IINATION.

·Q. ~Ir. Bosher, state your name to the jury and tell the1u
•
where you live Y
A. William P. Bosher. I live at Bowler's Wharf, in Essex County, on the Rappahannock River.
Q. What 'is your age Y
A. Seventy-two years old tomorrow, if I live that long.
Q. Did yon -e.ver live in I(ing William County¥
A. I was born and raised in King William Cou·nty.
Q. What was the name of the place you were born and
raisedf
·
A. I 'vas born and raised at a place called Mt. Pleasant;
that was bounded on one side by the Manquin Creek.
Q. How long have you know the 1\{anquin Creek Y
A. Ever since I have known myself.
Q. Did you ever go to school at Pampatike Y
A. I went to school there five years.
Q. In which direction does Manquin flow f
A. It flows in a general direction a sort or
page 324 } southerly direction more than anything else. Of
course; most creeks are more or less crooked; but
the general direction of Manquin Creek is more or less southern.
Q. Do you know the boundary line between the Pampatikc
tract ~nd thEJ Blake property?
A. I know what they told me was the boundary line when
~ lived in King William county.
Q. Where was it Y
A. Manquin Creek.
Q. Has it flowed 'vhere it has always flowed Y
A. So far as I know.
Q. Do you know the dyke on Pampatike?
.A.. I do.
· Q. Did any creek ever flow up there on the edge of thi8
dvkef
·
"A. ·you mean that dyke Y
·
Q. Yes?
A. Never to my recollection.

-----------
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Q. How long does your recollection go back?
A. ·well, the first time I ever went down there, I suppose
I was about ten years old. They sold some timber to some
. Maine ship-builders, and they built a camp below this black
land. My f&:~ther used to go down there to deliver them meal,
&c., once a week. I used to go with him. That
page 325 ~ was the first time I ever went there.
·
Q. What else do you know about that creek?
A. I kno\v that dyke, except the upper end of it, was some
distance fron1 )lanquin Creek. As well as I recollect, it
struck the abutment at one side and then turned off at an
angle of -l5 degrees and went across towards Blake's, and I
alway~ understood that was the boundary between Blake's
and Pampatike.
Q. When did you go to school on Pampatike?
A. I don't remember the year. I could give you the teachers very well, but I don't remember the year.
Q. Was that when you were a boy?
A. y·es, when I was a boy.
Q. You say ~Ianquin Creek was flowing then like it is now 1
A. So far as I kno\v. I have not been on that part of the
creek for thirty years. You asked me when I went there.
When I come to think of it, I am pretty certain I went to
Pampatike from _1869 to 1874.
Q. You inea.n to school Y
A. Yes, becaus·e in 1876 I was at Blacksburg.
.
Q. Do you know the parties to this suit, J\IIr. Woody and·
~.fr. Abrams?
A. Until the other day I would not have known either of
them if I met them in the road.
page 326

~

CROSS ITIXAJ.\IIINATION.

By 1\1:r. Haw :
Q. When was the last time you saw that place Y
A. I could not tell you the exact year, but I have not becm
there for thirty years.
·
Q. You don't know where the creek is flowing now?
A.. No, sir.
Q. So, if the creek is changed and flowing somewhere else,
you don't know anything about it?
A. No, sir.
. Q. All you know is ·a creek ran somewhere thirty years
ago?
A. No, I say I know where Manquin Creek ran thirty years
ago.·
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Q. V\:he1e it runs no'v you don't know?
A. No, sir.
Q. "'\Vhat year were you there last, down at this creek?
A. I can't r.eca11 the year; before I left I(ing Williarn county iu 1883; but I used to come back there and go hunting,
as long as my mother lived.
·
Q. When is the last time you hunted in the neighborhood
the black land?
A. The last time I was there I 'vas not hunting. I went
there with John Abrams looking after some business he had
there.
Q. When was that¥
A. Twenty-three or tw-enty-four years ago.
page 327 ~
Q. You did not go to ~1:anquin Creek then?
A. No, sir.
Q. When was the last time you went there close enough to
see l\ianquin Or.eek at the black land?
A. At least 45 years ago.
Q. Your knowledge of the conditions existing there obtain
from yonr recollection of what obtained there 45 years ago?
A. Yes, sir.
Q. You have not been there since~
A. No, sir.
RE-DIRECT EXAMINATION.

Bv Mr. White:
..Q. You knew 'vhere it was flowing 45 years ago 1
· A. Yes, sir.
Q. Tell the· jury?
A. It flowed a long ways from the dyke. After it made
from the hill to the dyke, it flowed at least 200 yards over
to the center of Blake pond.
Q. If it is flowing about 200 yards from that dyke at the
present time, it was about 200 yards from that old dyke about
forty years ago?
...\. · Ye~, sir.

RE-CROSS EXAl\1INATION.
Bv ~fr. I-Iaw:
·Q. You said it l1as not changed?
A. No; how should I know whether it has
pag·e ::$~8 ~ changed or not. I have not been there.
Q. You say it has not changed?
~~. N Cl, sir.
·
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Q. Iu answer to a question of :Air. White you said it was
running· in the same place as when you were there 1
A. No, I don't know whether it is running at all, or not.
Q. As far as you know, you don't know whether it is rqnning in the same place, or not t
A. No, sir.
(The 'vitness stood aside.)
pag-e 329 }

A. D. \VILLIS,
a witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EXA11INA.TION.

. By 1\fr. :Mitchell:
Q. What is your namet
A. A. D. Willis.
Q. 'Vould you object to telling the jury, ho'v old are you?
A. I was born July 25, 1853.
Q. \Vhere do you live, Mr. Willis?
A. I live in Manquin.
0. How long have you lived in ICing William County, Mr.
Willis?
A. A.bout fifty years.
Q. Are you acquainted with the Pampatike and Blake
farms?
A. I darc3 say, I am.
Q. Does your farm adjoin the Blake and Pampatike farms!
A. It did.
Q. Are you acquainted with the 1Ianquin Creek, Mr. Willis f
A. Not very familiar with it. I don't know exactly, but I
lrnow about as well as anybody else.
Q. How long have you known the creek?
A. Fifty y-ears.
Q. About fifty years?
A. Yes, sir.
.
Q. Ever since you have been in King William
page ·330 } County Y
A. No; but ever sinc.e soon afterwards.
Q. I understood you to say that your land adjoins the Pampatike and Blake farms; that is correct?
A. It adjoins the Blake farm. It did adjoin the Pampa-
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Uke farm when I had more land. I had three hundred and
some acres.
Q. Did you ever have any occasion to do any hauling along
the ~Ianquin Creek1
·
A. Yes, sir.
Q. How many years ago has that been f
A. About thirty years.
.
Q. Who were you hauling for at that time f
A. Hauling ties for Parrish and some for Mr. Rowsey.
Q.. Who were you hauling forY
A. Mr. Rowsey and Mr. Parrish.
. Q. If I understand you correctly, thirty years ago you
were doing some hauling for W. D. Rowsey and Mr. Parrish 1
A. Yes, sir.
Q. Wa$ Mr. Parrish a gentleman who operated a saw mill
on · 'Fountainbleau'' Y
A. Yes, sir.
Q. Have you been down to the Manquin Creek within the
past twelve months'
. A. I was there one· day this week.
Q. Will you tell the jury whether or not ~ian
page 331 ~ quin Creek, as you first kne\v it soon after you
came to King William County to live, whether or
not it is no'v in the same place or location it was when you
first knew itY
A. Practically the same.
Q. Did any dyke ever run close alongside the Manquin
CreElk u.ll the way T
A. Not that I know of.
Q. Y cu do not recall any dyke 1
.A. Except some dykes that run crossways.
Q. Mr. Willis, what I want to get before the jury is whether
there was any dyke that ran parallel with the Manquin
Creek?
'A~ If there was any dyke that ran parallel to the creek it
was a very short ways.
Q. Were those dykes cose ·to the creek or some distance
from the creek Y
A. They run a little distan~e from the creek.
Q. I -want to know whether those dykes that you have .referred to that ran a short distance along the creek; were they
close to the creek, or far from the creek?
. A. They were about, I suppose, twenty-five or thirty yards.
Q. You have been living in that neighborhood for the past
fifty years, have you· not Y
A. Yes, sir.
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Q. Did you ever fox hunt Y
A. Yes, some, but very little. I turkey-hunted
there many a time.
Q. When did you last turkey hunt on Pampatike, Mr. Willis7
A. I don't know; it was in Gene Clements lifetime.
Q~ Is the creek that is now flowing on Pampatike farm iu
the same place it was when you used to turkey hunt witb
Gene Clements Y
A. Practic.ally the same.
Q. Mr. Willis, I understood you to say that you have beeu
down there to locate the creek recently; is that correct Y
A. Yes, two or three days ago.
Q. Did anyone show you an old bed which the Abrams
claimed to be the old creek bed, when you were down there 1

page 332 ~

By Mr. Sutton: vVe object to that; that would be pure hearsay, what somebody showed to him.
Q. I will first ask you this-was the old creek bed, a~
claimed by the Abrams, pointed out to you when you wer~
down there?

By Mr. Sutton: I object to that. If the Abrams bli)'S
showed it to him, all right.
By the Court: Of course, if something was pointed 9ut
to him, that was not right, as the old creek, the objection is
sustained.
Q. Did anyone point out to you an old creek
page 333 ~ bed, if so, who¥
By l\ir. Sutton: Same objection.
By the Court: You may ask if an old creek bed was pointeJ
out to him, and, if so, then you may show where it was.
Q. Did you see any holes dug down there, and, if so, was
Abrams· present, and did he say that he dug· those holes 1
I don?t know that he said it, but I saw some holes there.
Q. Was Mr. Abrams there at the time you saw them¥
.A.. Yes, he was down there.
Q. Mr. J.\IIordecai Abrams was down there, was he?
A.. Yes, sir.
Q. Did he tell you that was the place he claimed as tho
old c~reek berl ~
·
.A. No; he did not tell me that was the place.
Q. Did he tell you he dug the holes 7

~Iort
...~\..
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A. No, only said the Abrams dug them.
Q. Did the J\tlanquin Creek ever run where you saw these
holes dug?
A. I think they never run there. Been so long ago.
(.). B.as th<? creek ever run there in your lifetime¥
A. No, sir.
Bv ,Juror:
·Q. Did you ever see any water running along there?
A. I expect I have. The freshets put it out
page 3~4 ~ over everywhere. There has been many a freshet
over there.
Q. Have you ever seen any flowing water down that creek
running from the creek?
A. No, sir.
By Mr. Sutton:
Q. vVhat creek¥
I object.
'!,he Court: The ohjection is suatined.

By ~Ir. Mitchell:
Q. Have you ever seen anv flowing water from a stream go
alongside those holes you saw down there?
A. No, sir. /
CROSS EXAMINATION.
By 1\-fr. Sutton:
Q. 1\Jir. Willis, holes were dug in various places along
that low g-round, were they not Y
A. Yes, sir.
Q. All through there?
.A... No, not all through.
Q. Lots of different places
A. Yes, sir.
Q. Yon don't know what holes Mr. Mitchell was talking
about?
A. He was talking about all that were dug there, fresh ones.
Q. He dug some holes at one place and some at
page 335 ~ another
A. I don't know that I sa'v more than two.
Q. lVIr. Abrams testified he dug holes both out in the
meadow and also where he claimed the creek was. Do you
know \vhere they were Y
A. No, sir.

--··~----
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Q. 1\fr. 'Villis, you used to haul some lumber from Parrish
mills
A. Yes, sir.
.
Q. Did you haul on that old tram road t
A. Yes, sir.
.
Q. When you went down this old tram road could you see
the creek along in the edge of the woods?
A. Yes, in some places.
Q. In some places t
.A. At several places.
Q. When you got along the edge of the black land the tram
road 'vas in the black land, was it not?
A. Yes, some of it was.
Q. It went across the black land, did it not, as. it went to
the river7
A. Part of it crossed that way.
Q. As it crossed the black land as you would go down
across the black land you could very plainly see the creek?
A. You could see it mig·hty near all the time.
·
page 336 }- Q. About how far from the creek was the tram
road1
A. Different distances; some places right c]ose to the creek.
Q. Do you know where the black lands are, Mr. Willis Y
A. Yes, sir.
Q. As you went along the black lands the tram road was in
the edge of the field, was it not Y
A. There is no field there.
Q. It '"as in the edge of the field at that time 7
A. Some of it was.
Q. As you went along the tram road some of it was in the
edge ·of the field going along the black lands-how far from
the creek was it Y
A. Some places the creek was in the woods.
Q. And son1e places in the edge of the field Y
A. In the edge of the field.
Q. That tram road went on Pampatike all the way to the
black lands?
A. Yes, in the woods, somewhere.
Q. It 'vent from the saw-mill seat to the river Y
A. Yes, sir.
Q. The tram road was on Pampatike, was it not?
A. I don't know; when you are passing you cannot tell
tl1e line. I cannot tell the line unless it is chopped.
Q. But you ·recall in going down this tram road
page 337 }- you could see this creek as you "'ent downY
A. Some places.
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Q. As you went along the black lands some places it was
in·the edge of the field, some places in the edge of the woods¥
A. Yes, sir.
Q. Do you know·.how.far it was the tram road to Blake's
pond-do you lrnow where Blake's pond is¥
A. Yes; been there many a time.
Q. Ho'v far w.as the tram road from that T
A. The tram road was right in it.
Q. The tram road was right in Blake's pond?
A. I believe it is an old lumber road through the pond.
Q. Through Blake's pond, Mr. Willis 1
A. Yes, sir.
Q. Is not Blal{e 's pond over on Mr. Blake?
A. I did have a pond in there, too, but Blake's pond is a
little below it.
Q. Blake's pond is on Blake's property, is it not Y
A. Yes, sir.
Q. The tram road· did not go through that, did it Y
A. The tram road ran right through it. Not this tram
road .that came f;rom Parrish's mill, but the one that came
from Rowsey's mill.
•
.
Q. The tram road that goes from Parrish's
p~ge 338 ~ mill did not go through Blake's pond?
A. Yes, it went by Blake's pond.
, · Q. Did it go by Blake 's· pond Y
.A. Yes, I think it did. .
Q. Are yon certain of that, Mr. Willis, or just don't recollect about that f
.A." Mr. Rowsey's wen~ by Blake's pond.
· Q. How about the one from Parrish's mill 1
, A. The one from Parrish's mill went on the side of it, did
not go through Blake's pond.
Q. It is some distance from the edge of the black lands to
Blake's pon~, is it not, two or three hundred yards?
A. Some three hundred yards.
. · Q. If this tram road, as you have testified, went along the
edge of the black lands, it certainly could not go through
Blake's pond, could it?
-A. Blake's pond was half a mile away, you say?
Q. No, I asked you how far it was. I understood you to
say it 'vas two or three hundred yards away. Do you recall
about that?
A. Blake's pond is ·about half a mile.
Q. From where, the tram ,roadY
A. It woul_d be about half a mile do'vn the creek.

-----~-
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Q. How far fro~ Blake's pond to the edge of

339 }- the bl;;w}.r

land~ 1

A. I suppose half a mile.
Q. You reC'all that as yoll llr:'Hil~d 911 dowJ-1. this tram road
011 th~ edg~ pf the blac}I lands YQ'!l could se~ the ~reek sometimes in the edge of the woods, sometimes in th~ edge. of the
field 7
...\, A¥3 l. }}aul~g f~'Olll A{r, Pa:rri~h's m1U yo"Q. could not see
the pond.
Q. Could you see the creek from the road?
A. Some places you could not s~~ the creek.
Q. And some places the creek was in the edge of the field 1
A. Some places way dow:n b~low the pond.
Q. How a;~put along th~ bltle4 laild~....,....,.wher~ was the creek
opposite the blaQ~ lands 1
A. You tell me one thing and I think a>bout another. You
tell me where the CI'eek ·was when it ran by the black lands.
You told me where it was. You said, "Ho'v far was it when
it ran along by the edge of the black land''~
Q. Do you know the dyke that Colonel Carter built to keep
the water out of the black lands?
A. Yes. sir.
Q. vVas that by the side of this old tr~m road?
A. I think it w~s, p&-rt 9f the way.
Q. The creek flowed along by the side of that old dyke,
dirl jt- not 1
pag·e 340 ~
By

~fr.

By ~Ir. vVhite: lie has not said that.
By the Qpurt: That is a legitimate qu~~tion.
White: I except.

A. Which place. There was not much dyke there where
yon spe8k of. You are tall}}pg about 13lak~ 's pond, now 1
Q. No, I am talking about the side of the traJD. road.
4.. vVhi.ch side.
Q. vVhich sidl,l w~s th~ dylm to the tram road?
A.. That is what I wal}t
){now.
Q. You don't kno'v ~
..4. No. I r~c~ron l kil-OW my right from ·my left.
Q, A.~ yc;>u went dawp. the trl}Jn road which side was the
clvke .
., A. Part on one side and part on the other, and sometimes
no tram road in sight.
Q. Whe11 YQ:U got across and we;nt across the black land
on which side 'vas the dyke then with reference to the tram
road a~ you went down the river?
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A. On thf;l right hand ·side.
.
Q. Was the creek at that time flowing along by the side of

that dyke?
A. Some places it was, I think.
Q. 'N as it also flowing over the dyke on the black lands in
some places f
A. No, not unless a freshet.
Q. Then ii would break over the dyke into the black lands?
.A. It would run everywhere.
(The witness stood aside.)
~

A. B. McKAY,
·
_
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows.:

page 341

DIRECT EXAMINATION.
Bv :Mr. White:
..Q; What is your name f
A. A. B. McKay.
Q. Mr. McKay, tell the jury where you live Y
A. I live in New l{ent County.
Q. Did you know the late Gene Clements f
A. Yes, sir.
Q. Did you ever rent any property from him for hunting
purposes?
A. Yes, sir.
Q. Wnere was that property located Y
A. In King William County.
Q. Was it on Pampatike tract Y
A. Yes, swamp land.
Q. Do you know Manquin Creek f
A. Yes, sir.
Q. When did you rent this property from :1\ir. Clements?
A. We rented it from 1909 to 1913 or 1914.
Q. 1909, 1910, 1911, 1912, 1913 and 1914 Y
A. Yes, sir.
Q. Tell the jury where Manquin Creek was
page 342 ~ flowing· at the time you rented this property in
1909?
Bv Mr. Haw: With reference to where?
reference to 'vhere he hunted.
By 1Yfr. Haw: We object to that.
By the Ccurt: Go ahead.

By Mr. "Thite: With
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A. It flows into the Pamunky River just below Tyler ~d
ing. I have paddled a boat up the creek as I oould many
times and then got out and walked clean up to the ridge
woods. The creek along there at the ridge woods it was low
~round on the Painpatike side. When we rented the land
from Mr. Clements he told us that the creek was the line, and
've never went over the creek. I understand that Mr. Blake
owned the land on the opposite side of that creek. We conlined ourselves to the land that we rented and the creek was
over against a bluff on the creek side. It looked to me to be
l1igh land on the Blake side and marsh land on the Pampatike side of the creek until it got up to the ridge woods, when
the creek n1ade a bend up the creek.
Q. Going up tbe creek made a bend to the right-:
A. y·es, sir.
Q. Coming down the creek from that point which way did
it flowY
A. Down, of course.
Q. In 'vhich direction t
}Jage 343 } A. Flowed south.
.
Q. Mr. ~Icl{ay, do you know where those old
dykes were along there?
A. Well, I can't say that I do.
Q. Do you remember ever seeing any dykes on the place Y
A. I remember seeing something of this old tram road
there; hut np at the ridge woods, if I rembered right, there
'vas a ditch that had been cut there, and there was a bridge
over that ditch, over which we used to travel. We never
'vent any further than the ridge woods. What the ditch was
cut for, I don't know.
Q. Wbich direction from the creek was the tramway Y
A. East.
Q·. About how far east was that tramway from the creek
·'vhen you kne'v it in 1909 7
A. I tell you I don't know; but that piece of low ground
there is not very wide. I would say, maybe 100 yards, more
or less.
Q. Was any creek running down this old tramway in 1909
when you knew it?
- A. No, sir, none at all.
Q. When was the last time .you saw the creek, Mr. McKay?
A. I tell you, we kept a set of books, and I did not know
'when, and I looked over those books before I left home this
morning, and it showed there that we rented that,
page 344 ~ paid for the rent of it in 1913. We always paid
in advance. Evidently in 1914 was the last time
I was there.
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· Q. To whom did you pay the :reut f
.A.,. To M;r. E. B~ Olem~I,lt~, J u:u.ior,

Q. Wheu you rented from 1vfr. Clements you went out as
·far aa to the crek t
A. We:tt,t out to the Manquin Creek ; the stream. w~s the
line.
Q. He r~nt.ed you all th&t land there out to the c;r.~ek as
.th~ line?
. A. Ye~,· sir.
·
Q. Yoq pa_id :r~nt for itT
,
. A. Ye.s, sir,
Q. H~ told you not to go beyQnd that line, that the land·
. on the other side belonged

A. ·Yes, he did. .

to Mr.

Blak~t

·

Q. Did.you know the place in that low land called Blal~e's
pond--=did you ever hear about that f
· · A; I I1eard plenty about it; but I don't know art,ything
about it.
Q. Right bard to locttte ·it, i~ it not 1
A. I used to paddle the boat up tb~re ~s far as l could.
Places there in. the l(nv land plenty soft. I used to confine
page 345
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myself to the Pampatike high laud to get off this
soft land; so, jf tbere is a pond there I don't
!~now,

Q. Do you know whether the creek ran through the Blake
pond, or the ~dge of it?
A. No, sir.
. Q, Did yotl rent the lands froJ;ll Mr. Clements th~t were
east of Blake's pond?
.
A. East of the creek.
Q. How much acreage in. there did yon have that you rented
from 1\ir. Clements T
·
.A. 1Ve rent~d all of the low lands east of 1\{anquin Creek.
Q. ~Ianquin Creek was the boundary Iiue!

.A. Yes,
Q. W a.s

sir~

th~re .any other stream. below

1\!a.nquin Creek f
A. No, sir.
·
·
Q. Did you ever see any running stre.am down the old tramway?
A. No, sir.
Q. vVh~r~ the tramway was in 1909, was that higher than
where the creek was flowing¥
A. Yes, beeause the tramway, I imagine, was kept out the
lowest part of the g.ronnd.
Q. Do you know whether or not this tramway you speak of
ran along what is known as the dykes?
·
.

C. C..Woody"v. J.

~L

Abram's, Jr., W. R. Abrams, Etc.

A. I don't know anything about the dyke
page 346} I never heard about the dyke until today,
heard everybody talking about the dyke.
Q. You know whe~e the creek ran in 19097
A. Yes, and if it is there today, it must be the same
That is all I can tell you.
Q. When were you last on this place~
A. In 1914.
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and I
·
creek.

. CROSS EXAMINATION.

Bv -~Ir ..Haw:
··Q. How many times did you ever go up this Manquin
Creek, you speak off
· A. ~fany a time.
Q. You say you went up as far as your boat would go, then
you went over on the Pampatike side?
A. Yes, sir.
Q. So, yo11 did not follow the creek as far as your boat
would <;arry you, but went over to the right to the highland?
A. Yes, quite a distance from the edge is high land. Anybody can walk in there that wants to walk.
Q. Did you ever see the creek after you left it in your
boat, any nwre Y
A. Yes, sir.
· Q. When was the next time you saw it?
page 347 ~ A. After. we got out the soft place.
Q..Up at the ridge woods?
A. No, a long ways from the ridge woods.
Q. How fa.r?
A. I don't know the size of that field, but it looked like
to me one hundred acres field, may be 500 or 600 yards
from the ridge 'voods.
Q. vVhen you 'vere there you were hunting, and were not
interested. in where the creek was?
A. Not particularly.
Q. Not interested in the tramway, or the dyke?
A. No, sir. .
Q. Never looked to see 'where the dyke or tramway was?
A. No, but I know where the creek was?
Q. When you went there from 1909 to 1914 that Manquin
Creek ran about the way you say it ran Y
A. Yes, sir.
Q. That is all you know about it?
A. Yes, sir.
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RE-DIRE·CT EXAMINATION.
Bv ~Ir. White:
·Q. You never knew it to run down by the old tramway?
A. No, sir.
page 348

~

R.E~OROSH EXA~IINATION.

Bv 1\Ir. Haw:
·Q. Did you ever look to see whether any creek ran down by
the old tramway Y
A. No, ~ir.
Q. You don't know whether it ran there or not?
A. No ; it must have been a long· time ago, if it dia.
Q. All you know is you saw the creek that you say you saw?
A. Yes.
Q. "\Vhere it ran before, you don't knowY
A. I imagine it must have been there a long time.
Q. Did it ever run there, so far as you know?
A. No, sir.
('The witness stood aside.)
page 349
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CHARLE-8 REED,
another 'vitness introduced on behalf of the
fendant, being first duly sworn, testified as follows:

DIRECT

~JXAMIN.ATION.

Bv lVIr. 1\fiiehell:
·Q. What is your name?
A. Charles Reed.
Q. Will you tell the jury where yon live Y
A. Where I live nowY
Q. Yes, and where you have lived all your life f
A. I have lived about in different places.
(~. Have you lived in King William County!
...~. I was born and raised in Essex County.
Q. Ho'v long have you been in King Williams Y
A. Abont forty years.
Q. How old are you Y
.A. Seventy years old.
Q. Are you acquainted with the Pampatike farm f
A. Yes, sir.
Q. Did you ever rent any land there f
A. Yes, sir.
_

De~
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Q. How long· ago has it been 7
A. About thirty years ago. lt was in 1896, I think-189€h
or 1897.

Q. Nir. Reed, are you acquainted with what is...
page 350 } known as the 1\'Ianquin Creek?
A. Yes, sir.
Q. vVhat portion of Pampatike farm did you rent while:,
you were working there?
A. I worked the black lands that ran up to the river.
·.Q. Mr. Reed, where was that dyke located?
A. That dyke was located right at the foot of the ri4ge
woods.
Q. At the foot of the ridge woodsY
A. Yes,· sir.
Q. When you get to the ridge 'voods, you mean the dyke
. .:-arne fron1 the ridge woods and went in what direction Y
.A. It went kind of southwest.
Q. vVhat I want to know, you say you were acquainted with
1\ianquin Crf;ek-·when you worked there, how long did you
work on the Pampatike farm, or lease it?
A. I was there two years.
Q. Did that creek follow the dyke all the way down?
A. No, sir.
Q. vVill you explain to the jury what you may know about
the dyke and creek when you worked there about thirty-five
•
yea.rs ago f
A. Yes, this dyke, as I said, 'vas at the point of the hill in
the ridge wqods, and it ·ran a little ways like
page 351 ~ that and the water came down by the side of
the ridge woods forty or fifty yards; then it
turned over to the Blake farm.
Q. Did the creek follow the dyke all the way alongt
A. No; the dyke left the creek to the left.
Q. Hav-e you been there to look at the creek that is now
flowing.
A. Yes, sir.
Q. Is that creek in tl1e same place it was when you worked
there thirty-five years agof
A. Yes; I don't think it has moved an inch.
Q. Do you· know anything about these dykes, why they were
built there, or anything of the kind!
A. They were built there to keep the water from coming
throng·h thi~ low land.
Q. The black lands which you said ran along the dyke 7
A. Yes ; the dyke butted up against it.
Q. Was the Manquin Creek close to this field t

.~J.j
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A. The creek was above the dyke and the corn field I
·worked was close to it.
Q. Was close to the dyke f
·
.
.
· A. Yes; the dyk~ was put there to keep the water front
coining across there.
Q. You went up there to look at the creek with Mr. Abrams,
the· plaintiff in this case, did you not Y ·
A. Yes, sir.·
page. 352 } Q. Did you tell him the same yon say nowf
A. Yes, I told him no change that I saw; like it
was· when I first knew it. Then he asked if the creek did not
go up this old bed.· ·I told him no, I did not think it did. I
know it did not.
·
Q. When was it you were down there with Mr. Abrams!
A. It was some time last year; I think just before that
other case·was..
CROS.S EXAMINATION.

By Mr. Sutton:

Q. Did you not tell Mr. Abra~s that you did not know anything about .the dyke and creek; that all the black lands you
worked at were up next to the woodsY
... A. I don't think I did.
Q. Do you deny that Y
A. I told him every thing was like it was when I last saw
it; the creek 'vas in the same place.
Q. Did the creek break over the bank and come over the
black land \vhen you were there?
A. When the creek rose and broke over it did.
Q. The purpose of the dyke was to keep the water backf
A. Yes, sir.
Q. The dyke was not straight Y
. .
·
·A. No, it followed the bends of the creel<,
page 353 ~ lilre.
Q. As it followed the creek ther-e were bends of

.itY
A. No, I don't tl1ink but one curve.
Q. '\Vere they working on the dyke when you were there?
A. Yes; when anything got the matter With it, I would

notify the n1an that kept it up. ·
.Q. Who was the manY
A. Old man Bowler, I think.
Q. Do you know Ephraim Bowler Y
A. I don't think I do.
Q. Colonel_ Carter owned Pamptike at that time?
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A. Yes, I rented from him.
Q. Did yon ever go down the edge of the black land as fur
as the black land running by the dyke Y
A. Yes, I have been over every foot of the land on the
place.
Q. As yon went down to the river how far was the dyl\e
from the edge of the field, or was it on the edge of the field f
A. No, I suppose it was thirty or forty yards from the
:field.
Q. All tlH~ way down?
A. I don't remember exactly, somewhere like that they
made all the way down until they got to the island, then there
'vere cross dykes cut across; so there were cross
dykes.
page 354 } Q. Was there any 'vater on the side of that
dyke, the creek side Y
A. The water could not get in there.
Q. Did th(~ water run down on the inside?
A. Not unless had a freshet.
Q. When there was a freshet would it come over on the
black landt
A. No, but on the side of the dyke.
Q. Did you not say it also broke over in the black land?
A. Sometimes it would, but there had to be mighty high
water.
Q. This dyke followed s-ubtsntially the black lands Y
A. Yes, all the way until it struck the island.
Q. Did you ever go to Blake's pond 1
A. Yes, sir.
Q. Yon testified at the last trial of this case~
A. Yes, sir.
Q. You testified the dyke went to Blake's pond?
A. No, I thinl\: the creek ran there.
Q. Did you not testify at the last trial it did?
A. No, I went back on the stand and corrected it. It went
down this dyke forty or :fifty yards and went to the other
Hide and went by Blake's pond on the other side.
Q. Have you ever been to Blake's pond 1
A. Yes, sir.
page 355 )· Q. Do you know where 1\fax Springs swamp
is Y
A. No, sir.
Q. lVIax Springs Swamp g·oes into Blake's pond 1
A. Yes ; I never knew the name of this swamp you called
just now. I knew there was a. swamp coming in there.
Q. That runs into Blake's pond?
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A. Yes, sir.
Q. Do you know where Gravel Run swamp is Y
.A. Yes, sir.
.
Q. Do you know where it unites with the bed of the old
creek!
.A. Yes;. been along ·there.
Q. Was water running in there?
A ...Yes, into Blake's ·pond.
Q. I. asked you if it united with the bed of the old creek 0l
A. I can draw it and sho\v you.
·· Q. How far was this point where the Max Springs swamp
went into the old Manquin swamp from the .dyke Y
·A. Three or four hundred yards.
Q. How far from Blake's pond Y
.A. Two hundred or two hundred and fifty yards.
Q. Between Blake's .pond and the dyke?
A. Yes, where the creek made a bend when it went across
the creek to Blake's side.
Q. You say old Gravel Run swamp came into
page 356 ~ Manquin Creek between Blake's pond and the
dyke?
A. Say that over again.
Q. You say it was two hundred yards from where old
Gravel Run swamp came into Manquin creek to the Blake
pond!
A. Come into it right .at Blake's pond.
Q. You say Gravel-Run s\vamp came into Blake's pond?
A. Yes, sir.
Q. The tram road had not ·been built before you leftY
A. No, sir.
Q. You have not been back on the property since 1897
until last year!
A. Oh, yes, I have been back there.
Q. Have you been there since the tram road was built?
A. I have been there since the tram road was built?
.Q. Did the tram road follow the dyke Y
A. Yes, sn·.
RE-DIRECT

EXA~IINATION.

By ~Ir. :Wiitchell:
Q. Did it go all the way Y
A. It went all the way down until it struck the island.
Q. The tram road followed the dyke Y
...-\.. Yes, sir.
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RE-DIRECT EXA.;MINATION. .
By

~fr.

Mitchell:

Q. Is Gravel Run swamp on the opposite side from Pampatike~

A. The Gravel Run swamp comes from the main road going
towards Newcastle, immediately over the line, 1
page 357 } think, between Blake's and the place owned there
by Mr. Sweet now.
Q. Do you know who had possession of the land. on the east
side, or the Pampatike side, I will say the east side of· this
Manquin creek when you were working there; who exercised
control and ownership of it Y
A. It was owned by Col. Carter. I think he had possession of it.
RE·-CROSS EXAMINATION.
By Mr. Sutton:
Q. And the other side by the Blakes Y
· A. Yes, the Blakes, right up on the hill from the creek.
(The witness stood aside.)
page 358 }

W. E. ROUGIE,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:

DIR.ECT ]JXAMINATION.
By ~fr. Mitchell:
Q. Mr. Rougie, where do you live?
A. I live in King William.
Q. How long have you been living in King William County?
A. I have been living in King William ever since the spring
of 1894.
Q. Do you object to telling us about how old you are nowt

A. Well, I am a little less than a hundred.
Q. Can you not get a little closer than that.
A. I am in my fifties.
Q. Mr. Rowsey, are you acquainted with the Pampatike
farmY
A. Yes, I think I am acquainted with the Pampatike farm.
Q. What opportunity, if any, have you had to become acquainted with the farm?
A. Well, in 1896 and 1897 I was there with a saw mill and,
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of course, my business was more or less with the woods and
I had to load boats from both points, from the island landing and from the Pampatike landing.
Q.. Are you acquainted with what is known as Manquin
creekt
A. A portion of it.
Q. What portion of the creek are you acpage 359} quainted withY
·
A. The upper portion.
Q. Are you acquainted with that portion near the 'black
.land?
. A. Yes, sir.
Q. Have you also cultivated the land on Pampatike farm?
... A. Yes, I cultivated land, started in there in 1904, 1905,
1906 and 1907.
Q. What portion of the land did you cultivate?
A. I cultivated the island farm. That included the island
and the black land.
Q. With reference to the swamp, will you describe to the
jury what portion of the swamp you are acquainted with f
A. The portion of the swamp I am acquainted with is along
the ridge "roods, where the water overflowed, and Mr. Clements tried to stop it; but he never did make a complete job
of it. Below where the tenant land came in, this ditch that
runs along the ridge woods, of course, I had to build a bridge
to get in there, because the water from the overflo\v ran into
it. I had to build a bridge. This spring where the water
came in the dyke, where there is a place close to the dyke
broken there, I watered my mules in the main stream.
Q. Mr. Rowsey, are· you acquainted with the Blake propertv also?
.
A. No, I am not.
Q. Do you kno'v \Vhere the Blake farm is Io.page 360 ~ cated f
A. Yes, I know where the farm is located.
' Q. That is what I had reference toY
A. Yes, I know where it is located.
Q. How is it located 'vith reference to the Pampatike
farm~

A. I ·don't exactly understand your question f
Q. I mean does it adjoin the Pampatike farm 1
A. Yes, sir.
Q. Mr. Rowsey, did you ever see auy dyke along the Man,
quiu creek?
A. No, sir.
·

-------------------
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Q. If so, what portion 7
A. I never saw any along the Manquin Creek. I sa\v the
dyke along in some portions there near the field where I
worked, because I had to cross the dyke there.
Q. Did the dyke run along the Manquin Creek?
A. No, sir.
Q. How far \vas the dyke from the Manquin creek, Mr. Rowsey¥
A. Mr. Mitchell, on portions I had dealings with it was a
very short distance, because down there where the land wid-·
ened out a great ways in some portions I did not have any
business down there, except for hunting down there. Mr.
John Haw and I used to ride by that dyke.
Q. You knew where the dyke was Y
A. Yes, sir.
Q. You have been up and down the ~fanquin
page 361 ~ Creek all the way, or nearly all of it, have you
not?
A. Yes; when I hunted in there so much water flowing over
the· whole thing that }Ir. Ha\v and I did not ride in there
at all. We rode the dyke and out on some portions of the
black land.
Q. Do you kno\v where the piece of land is that is in dispute in this caseY
A. Yes, I know where it is.
Q. Are you familiar with the ~tfanquin creek along there'
A. I am familiar with the ~Ianquin Creek to the bend in
the creek; further than that I don't know.
Q. Does that embrace the land in dispute¥
A. Yes, that is the part of the land that is in dispute; the·
part that I kno\v.
Q. Is the creek no\v located where it \vas when you first
kne\v it?
A. Yes, sir.
Q. The same place?
A. Yes, sir.
Q. As I understand you, ~fr. Rowsey, the dyke followed
the Manquin creek pretty close until you got to the ridge
\voods, or some,vhere along there, and then took a different
course?
A. Of course, this is coming down. Now, the water came
down a short distance (not up to the dyke at all,
pag·e 362 ·~ but some distance over). Whe·re I \Vater my
team was a little further down, a little further
over \Vhere the creek makes a bend to go to "\Voody 's place.
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Q. I understood you to say that you operated a saw mill
there about 1896 Y
A. 1896 and 1897.
Q. I-Io,v long were you there during that time Y
A. I went there one spring and came away the early part
of the next.
Q. Then, you went back there· and cultivated land at what
time,
A. Went back there in 1894, 1895, 1896 and 1897. 1897 was
the last year I worked the black land.
Q. Have you been dowu to this Manquin creek very recently?
A. Yes, I 'vas there-! think it was ~fonday or Tuesday.
Q. Was one of the ~Ir. Abrams thereY
A. There was t\\ro of the Mr. Abrams there.
Q. I suppose discussion "ras going on as to this creek, was
there not?
A. Yes, a little of it. I did not hear so much of it.
Q. Do you know 'vhere the Abrams clahn the creek to have
been?
A. Yes, sir.
Q. Was the creek ever there, to your knowledge?
A. No, sir; to my knowledge since I have known or have
had any dealings around that place it has not been
page 363 ~ there.
·
Q. Has it ever flowed down there, to your knowledge?
A. No, sir.
Q. ~Ir. Ro,vsey, you have stated to the jury that you kno'v
where the Abrams claimed the ,creek to have flowed, will you
state to the jury 'vhether tha.t land along there is higher or
lower than 'vhere the creek run Y
A. Now, ~Ir. :Mitchell, I could not say, because I have not
a c9mpass to put on it and I 'vould not like to sa.y unless
I positively kne,v. I cannot say unless I do know.
Q. As I understand you, the present creek is flowing now
where it was when you first knew the Manquin Creek, is that
~orrectY

A. Yes, 'vhen I first knew the Manquin creek.
(J. Do you kno'v where Parrish operated a. saw mill up
there?
A. Yes, sir.
Q. Did you have anything to do with the hauling of that?
A. No, I did not have anything· to do with the hauling of
that at all.

(/
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Q. You 'vere acquainted with the Manquin creek at the
time Parrish operated the saw mill there, were you Y
· A. I cannot say that I was at- that time, because my work
'vas over on v.rhat they call Pampatike, consequently I had
the lumber hauled through the black land; no water going
through there at that time, because we· had to
page 364} haul 'vater through that place.
Q. Do you know where the Parrish saw mill
was located f
·A.. Yes, sir.
Q. I-Iow far 'vas it located from the black land, or the land
in dispu.teY
A. I don't know; I gues~ by the way that ran, around a
mile.

CROSS EXAMINATION.

'

By Mr. Sutton:
Q. I understood you to say, Mr. Rouzie, that your acquaintance with the creek was down to a point where it turned
off, or where there was a bend in it, and that below that
yon 'vere not familiar with it~
A. I was familiar no further than where I workei!.
Q. You say that was where there was ~ bend"'
A. 'Vhere the ridge woods came; that is where the water
'vhirled and went down there; that is where Mr. Clements
tried to stop that water. A little distance below that I
'vatered my team. The creek and dyke came in a narrow
place there, then turned off, and went to Woody's place.
I had to 1Come across the black land to that point and that
is about the nearest point I could get the· water.
Q. Belo'v that point you are not familiar with the creek?
A. After leaving that, going to Blake's pond, I was not
familiar with it.
·
page 365 } Q. You never went to Blake's pond Y
A. Never until this thing started.
Q. Do you know 'vhat the piece of land between the dyke
and Blake's pond 'vas called?
A. The low grounds, is all I know.
Q. What it called Blake's meadow?
A. No, I never heard of it.
.
Q. Were they keeping up the dyke when you were there?
A. Well, I hardly think so, except Mr. Clements tried to
turn this 'va.ter out there so they might give the black
land.
·

2J~
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Q. Mr~ Clements tried to turn the water which wayf
A. In to the main stream.
~ .Q. He was trying to turn the water towards Blake's property!
A. Towards Woody's property.
Q. Towards Woody's property, or Pampatikef
A. No, at this point right here the water made a ·\Vhirl
a~d cut this space out, and a· good portion of that water,
I judge nearly· half, at one time, went down this ditch at
the ridge woods into the duck pond, I think they called
it.. \ Tha.t is where Gene Clements went there to turn the
water out from that place, consequently to turn it into the
main stream.
Q. Mr. Gene Clements oot a ditch, you say, to turn this
waterY
page 366 } A. No, did not cut a ditch.
Q. Yon called it a canal before, did you not,
when you testified in this case before!
A. I would not say.
Q. What do you call it nowY
A. I would call it a creek.
Q. This thing that Gene Clements cut?
.A. I don't know what you might call it. He tried to turn
the water back.
Q. Tried to turn the water away .from Pampatilre?
.A. So it would go back into the main stream f
Q. He did some work; whether he cut a ditch or canal, he
cut something to turn the water at the ridge woods?
A. Yes, sir..
·
Q. If this is the ditch (indicating) a.nd this is Pampatike
here (indicating), this was to turn the water ov·er in that
direction (indicating) f
A. I cannot tell you about that.
. Q. If this is Pampa.t.ike (indicating) and the stream was
here (indicating), the work he did was to turn the water over
to Woody's, you mean the estate of J. P. Woody!
. A. Yes, sir.
Q. That is over Blake's property¥
A. I know the property is there; but just where
page 367 ~ the line is, I don't know.
Q. A fe'v minutes ago when you said he turned
the water over towards Woody's property, you mea.nt J. P.
Woody's property?
A. Yes, sir.

("
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Q. He was turning it away from Pampatike Y
A. Yes, sir.
Q. You don't lmow what it was he did there?
A. I told him he had made a failure there. The water had
broke· through the dyke at one place there, and I had to make
a bridge over one end and drive through the other; but when
the summer came· there was no water there.
Q. You mean you had to make a bridg·e over one end of the
dyke?
A. No, I speak of where the ditch was.
Q. You mean the ditch Gene Clements cut?
A. No, I reckon it had been eut a hundred years or 1nore.
I had to make a. bridge there, because a certain amount
of water going through there, any way; but some distance
from there the ''rater had come tl1ere in high water and there
'vas another little stream, some water furrows, wherever
furrows a. little water like through it. ·
Q. High water ran most everywhere through the black land
and everywhere· else T
page 368 ~ A. Not out over the black land.
Q. Practically all over it?
A. No, sir.
Q. Ran all over the dyke, did it not?
A. I never saw it run over the dyke; it ran through tnis
small creek, I reckon you call it, a small stream; never over
the dyke.
Q. The 'vater came over the land in controversy Y
A. When floods came.
Q. You say when you were down there hunting you had
to ride over the dyke?
A. Yes, there might be spots in there; I did not go in there
to see, but we rode the dyke and the dogs went through that
place and over in that black land.
Q. Gene Clements at that time "ras manager of Pampatike?
A. Yes. sir.
Q. The. puroose of his turning that "rater was to keep it
from the black land and turn it from Pampatike?
A. The black land. we worked a good portion of that.
Q. The purpose of his work was to keep the water from
going across the black lands?
A. Yes, sir.
Q. A part of Manquin creek was running across the black
lm1d until he did this work?
A. Not across the- black land, but down that ditch.
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Q. Did that ditch go through the black IandT
A. All the way along until sti.·uck the duck
pond.
Q. Went across Pampatike ¥
A. I don't kno'v about Pampa.tike, but across the island.
Q. Did it go across Pampatike?
A. I don't know about the other side. I just speak of the
side I worked.
Q. It was to keep the 'vater from going across the Woody
-property that Mr. Clements cut the ditch or canal, or whatever he did?
A. That portion there was no 'va.ter, because I was working where there was no water.
.
Q. It was to keep the water from running across the black
J.and that he did that work?
A. Yes, sir.
.
Q. You never hauled do"'11 that old tram road T
· A. Tram road Y
Q. Did a tram road go down by the dyke from Parrish
MillY ·
A. No, I never hauled down there.
Q. You had nothing to do with the operations of Parrish?
A· I had nothing. to do with tha.t. I knew where the tram
road 'vas.
Q. You never hauled do"rn the tram road Y
A. ~o, sir.
.
Q. The tram road follo,ved the edge of the black .land T
A. Yes, sir.
page 370 ~ Q. It was not very far from the dyke, was it Y
A. No, sir.
page 369

~

R~DIR-ECT

EXAMINATION.

By 1\rir. White:
Q. 1\rir. Rougie, I was down there this week when you were
--there, was I not Y
A. Yes, sir.
Q. We went up the creek to the paint where the bend was
cut out of the creek?
A. Yes, sir.
Q. Was that point north of where the piece of land in dispute isY
·
A. According to the way I am thinking about it, I know
north and south at my place,I think it was north.
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Q. It was up the creek some distance from where the piece
of land in dispute is Y
A. Yes, sir.
Q. From that point down the creek, is the creek flowing
like it always has been flowing Y
_
A. It has been flowing, so far as I know, where it has been
ever since I have lmown the creek..
Q. Did you see the point in the creek where Mr. Abr~
claimed it broke out!
A. Yes, sir.
page 371} Q. You l\now where I stuck the stickY
A. ·Yes, sir.

By Mr. Sutton: Was ~{r. Abrams there when you stuck
the stick up f
By Mr. White : No, l1e was not there ; he would not go
there.
By Mr. Sutton: I object to the question, your Honor.
By the Court: The objection is sustained, but Mr. White
ca.n use the plat.
By Mr. Sutton: I have no objection to the plat.
Q. Did you ever see the plat made by Mr. Robertson?
A. I don't recollect whether they showed me the plat last
year or not.
Q. This drawing· was introduced to represent the claim
made by the Abrams, a.nd, according to this drawing, they contend that one time the creek flowed from its natural channel
along by this plaoo, whi.ch is right by the dyke built by Colonel
Carter?
A. Yes, sir.
Q. Wben you \vere there the other day and I was there,
did you go down to that point!
A. Yes, we followed it all the wa.y up. ·
Q. Did you see .any evidence of any creek between there?
A. No, sir.
Q. Is there any evidence of the creek having
page 372 } left its natural channel there-did you see any
evidence there to show that creek had ever parted
there.?.
A. No, sir.
Q. You say you have known the creek along here· since
18961
A. No, I said I was on Pampatike in 1896 and 1897, but
I did not say I kne·w the creek.
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Q. That was when you became acquainted with it?
A. Yes, sir.
Q. Was it flowing there in 1897 where it is flowing now 1
A. Yes.
·
Q. Where Mr. Clements cut the ditch was north of this
pointY
A. Yes, sir.
Q. Did that have anything to do with the flow of the water
in the natural channel south f
.
A. No, the water is flowing the same way it did ever since
I have known it. In 1896 and 1897 I was there with the
saw mill ; 'vent there one spring and part of the next. ~{y
work was not over all that creek at all. Possibly I might
have walked through there while taking up railroad sills.
_By Mr. Ha,v:·
Q. You did not form any acquaintance with the creek until
1895, 1896 and 1897, when you went there to cultivate itt
, A. Yes, sir.
page 373

FBy

Mr. White:
Q. You have known the creek since 1-,96 and
1897, and it is in the same place now it was then f
A. Yes, sir.
Q. Do yon know who has had possession of Pampatike
farm since 1906?
A. Mr. Clements was the man that 'vas doing the renting
of it. He rented it to me, E. B. Clements, Jr., rented it to
me.
Q. Did he exercise possession over all the land that is
in dispute?
A. Yes, sir.
Q. Who owned it, do you knowf
A. The Carters owned it. ~Ir. Clements rented it out
.for the Carters.
Q. He exercised possession over it?
A. Yes, sir.
Q. Did you ever hear l1im make any reference to Manquin
creek at ail Y
A. No, I never did. The only reference I ever heard him
make was with reference to Manquin creek and the i~Iand.
Q. Do you know whether 1\fr. Clements had this land in
dispute posted or not f
A. Yes, he did. I don't know 'vhere the lower part is.
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CROSS

~

EX.A~1.IN...I\_TION.

By }.:lr. Sutton :
Q. A I understand, your information is to where the creek
turned off; below that you don't pretend to kno,v1
page 374 r A. No, sir, the only thing I kno'v is where the
island and creek is where they said the line came
over to a gum tree. I worked that field in 1904.
Q. That was your first acquajntance with this property to
really kno'v anything about it, was 1904, 1905, 1906 and 1907?
A. Yes, sir.
Q. You did not intend, if you did tell the jury that you
knew anything albout the location of 1\Jianquin creek back
of 18907
A. No, I did not know anything. about it at that time. Of
course, I saw the creek, too. We cut railroad ties and poplar
wood there.
Q. You did not rent the land across the dyke¥ .
A. No land over there to rent where the 'voods was.
Q. You did not rent any of that partY
A. No, sir.
Q. When you repeated to Mr. White about the act of exercise of o'vnership and renting you the land, he rented you
the open land T
A. He rented me the open land.
Q. You had nothing- to do with the wood land~
A. Nothing but watering my team.
Q. How far below this canal or ditch that Clements cut did
you 'vater your team 7
page 375 r A. R.ight good distance.
Q. About ho'v far;
A. I could not say.
Q. Had Clements already cut this ditch or canal when you
'vent there to work'
A. Yes, sir.
RE-DIR-ECT

EX~IINATION.

By 1\{r. White:
Q. I did not ask you anything about 'vhetl1er he rented you
the march land or swamp land, I asked you whether or not
you knew Mr. Gene Clements exercised control as manager
over that land?
A. Yes, sir.
Q. Did he keep trespassers off?
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A. Yes, Mr. Clements, I knew him; he was a very particular friend of mine. Ife was a man that had to watch pretty
close to keep them from hunting.
Q. You say he had it posted?
A. Yes, sir.
(The witness stood aside.)
Note.-At this point, the hearing of this case was adjourned
until ~Ionday morning, December 21, 1932, at 10 o'clock A.M.
page 376

~

N ote.-The hearing was resumed at 10 o'clock
A.M. Monday, December 21, 1932, with the same
parties present as on Saturday, D~cember 19, 1932.

By Mr. White: At this point we are· going to ask the court
to let the· jury vie'v the premises. .
By Mr. Haw: We don't think it would oo fair for the jury
to go there until all the evidence has been put in.
By the Court: The vie'v of the court has 'been, as I indicated in the beginning, that I thought .the evidence should be
eoncluded.- We will finish the case for the defendant and
any rebuttal that the plaintiff may have and then the jury
will go down there.
·
By 1\tir. White: Su·upose the evidence is put in and it
should rain a.nd we cannot get in there, are you going to adjourn the case until we get in there.
By the Court : ! I think we should conclude the evidence
·l>efore there is a vie'v of the property.
By Mr. White: We have asked in the beginning and ask
now, and if your Honor don't g-rant it, we will have to take
an exception.
By the Court: All right, sir.
page 377 ~
· T. M. ABRAMS,
.
being rcealled by Counsel for Defendant, testified as follows:
DIR.ECT

E~XA1\1:INATION.

By Mr. White:
Q. You told the jury, I believe, you were down there some·
where around 1920?
A. I have been there frequently since 1917 up until this
present time.
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Q. When you were down there in 1917 the creek waf:! flowing 'yhere it is now, I believe Y
A. Yes, sir.
Q. Did you take part in digging that trench in the place
that you claim the stream at one time flowed!
A. Yes, I told the jury that.
Q. Ho'v deep did you dig Y
A. Some places I dug around 5 feet deep. They ranged
anywhere from 2-1/2 feet to 5 feet deep. One place 've dug
we struck the bottom, it 'vas 6 or 8 inches deeper than my
brother is tall. He is taller than I am. lYiight have been
over 6 feet deep. I dug down to a point where the shovel
brought out blue mud, like we find at the bottom of a creek.
Q. According to your story at one place it was 5 feet deeper
than you dug?
A. In some places; in others logs. fully 4 feet
.
page 378 ~ deep in the sand.
Q. You claim the logs and mud you found 4 to
·
5 feet deep was at one time the bottom of tne creek?
A. In places it is from 2-1/2 feet to 5 feet deep. ·
Q. From your own knowledg·e you don't know that any
creek ever flowed there Y
A. I knew nothing about ihe property at the time it
changed. I think 've have shown enough in the evidence to
show it did flo'v there at one time.
By Counsel for Defendant: That is a matter of argument.
Q. You don't know ho'v many years this place was in filling up, if it was ever open Y
A. No, I think some places along Parrish's mill stuff was
put in there.
·
Q. When was Parrish's mill there Y
A. In ·1904-and 1905.
Q. That was -thiny-one years ago. If the bottom of the
ereek 'vas two and a half to five feet deep, you don't know
ho'v long it "ras in filling up Y
A. No, I don't.
(The witness stood aside.)
page 379

~

,JOHN ELLIOTT,
another witness introduced on behalf of the Defendant, being first duly s'\rorn, testified as follows:
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DIRECT EXAMINATION.
By Mr. Mitchell:
Q. Mr. Elliott, where do you livef
A. About two miles from here.
Q. Were you born and raised in this county f
A. Yes, sir.
Q. Mr. Elliott, d.o you kno'v the Pampatike farmf
A. Well, I know of it. I was on there about forty-five years
ago carrying the chain.
Q. Carrying it for what purpose?
A> Carrying the chain, surveying it for the Carter family.
Q. Who was there at that time surveying¥
A. Mr. Robertson.
Q. L. D. Robertson, Senior, was dividing the property for
the Carter heirs 1
A. Yes, sir. ·
Q. You on that occasion sa'v what is known as the ~{an
quin C~eek, did you not Y
A. Yes, sir.
Q. Mr. Elliott, how many times ha:ve you seen that creek
since you were there 'vith !1:r. R.obertson Y
A. Twice.
page 380 ~ Q. When were you last there 1
A. I was there this fall twelve months ago.
Q. Who carried you there?
A. Mr. Woody.
Q. Did Mr. Abrams carry yon there f
A. Yes, sir.
Q. You went there at the instance of both parties?
A. Yes, Mr. Abrams carried me there before Mr. Woody
did.
Q. You know 'vhere the present c.reek is located, do you?
A. Yes, I think so.
Q. I 'vant to ask you if that creek was at the same place
it wa.s when you carried the chain for Mr. L. D. Robertson
forty-five years ago; when you divided the Pampatike farm?
A. My idea, it is.
CROSS EX.A.J\iiNATION.
By Mr. Sutton:
Q. Mr. Elliott, you l1ad never been on the property before

1885?

A. No, sir.

.
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Q. You 'vent there and carried the chain when Mr. Robertson surveyed f
A. Yes, sir.
Q. And the next time you were on the propwe,rty was last
year?
page 381 ~ A. Yes, sir.
,
Q. Tell the jury whether or not in surveying
you went to or through Blake's pond f
A. I don't remember.
Q. Yon do not remember going to Blake's pond 1
A. No, I remember going down beside the swamp.

RE-DIRECT EXA1IINATION.
By Mr. Mitchell:
Q. 1\tir. Elliott, I understand you don't remember whether
you went to Blake's pond, or not?
A. Yes, sir.

RE-CROSS

EXA~1INATION.

By Mr. Sutton:
Q. If you had gone to or surveyed to or through a pond
you would have remembered it, would you not 1
· A. I don't remember, it has been so long.
Q. You have no recollection of going through a pond 7
A. No, all I remember is a swamp.
(The witness stood aside.)
~

"\V. B. POINTER,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
page 382

DIRECT

EXA~fiNATION.

By Mr. :Mitchell:
Q. What is your name 7
A. W. B. Pointer.
Q. Where do you live?
A. In l{ing William County.
Q. Ho'v long- have you lived here, ~ir. Pointer?
A. All my life, sixty-nine years.
Q. 1\fr. Pointer, arc you acquainted with the Pampatike and
Blake farms 7
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A. Yes, I reckon I am; about as well as most anybody
around the neighborhood, I reckon.
Q. What occasion, if any, have you had to become acquaint€d with them, Mr. Pointer?
A. Well, I have done a great deal of hunting, practically
every since I 'vas around eighteen or twenty years old, and
I have hunted from one river to the other, over a great deal
of this portion of the neighborhood anyhow. I was mighty
well acquainted with the Blakes; real good friends with each
other; used to go there often and see the Blakes, and stay
several hours with them sometimes. We used to
page 383 ~ walk around. They were great bragging people.
They loved to have people see what they had
around them, and so on. That is how I got acquainted with
·
them.
Q. What kind of hunting did you doY
.
A. In my younger days I used to do right smart coori
hunting and been riding fox hunting since I was old enough
to ride a horse.
Q. You still fox hunt Y
A. Yes, sir.
Q. Have you had occasion to go to Manquin's Creek?
A. Yes, I have hunted that creek from Clements mill pond
to Manquin time and time again.
Q. How long since you became acquainted with what is
known as the Manquin creek Y
A. I reckon I 'vas between hventy and twenty-:-:five years
old when I commenced to hunting that neighborhood and I
have hunted a great deal all over that neighborhood ever
·
·
'
since.
Q. You have hunted that farm, if I understand you, since
you were a young man, twenty or twenty-five years oldY
A. Yes, I have hunted all over Pampatike fa.rm. Not
many acres on it I have not ridden on, unless it was too miry
and I could not get over it.
Q. Do you know where the present creek flows ·between the
Blake. farm and what is known as .the Pampatike farm Y
A. Well, unless it has changed ·in the last four years it
is right where it was when I first knew it.
page 348 ~ Q. Right where it 'vas when you first knew it?
·A. Yes .. Of course, little places down that
creek that probably have varied a little by big rains coming
down and causing it to cut in the bank; probably widened a
little bit or narrowed where it gouged out; but the real
original creek, I think, is where it has always been.
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A. No; I was down from the ridge woods, down to Pam.patike about four y·ears ago. ·
' Q. You say it was the same place it was when you first
knew it?
A. Yes, I was riding along the woods and along the bank
some· places I was probably fifty or seventy-five yards from
the bank, but I could see down there.
Q. Mr. Pointer, something has been said ·about a dyke following the creek all the way along-will you state to the jury
'vhether that is correct, according to your memory of the
matter?
A. Well, if I was to tell what I have heard about the dyke
it would not be evidence I am afraid.
By the Court: Tell what you know about it, Mr. Pointer.

A. All I know, this dyke is right there on the edge of the
low ground, commencing from the ridge woods. It runs
towards Pampatike River.
page 385 ~ Q. Did it ever follow the creek all the way
down?
A. Not close to· the creek. The closest that dyk¢ is up at
the upper end near the ridge woods the dyke runs straight
there for a purpose.
Q. Do you kno'v what purpose it runs down there for?
A. Yes, it is reasonable that dyke could be there because
~Ianquin Creek used to flow through tha.t island land, that
black land up there and they had t<? build that dyke to cultivate that land.
Q. Will you explain, Mr . .Pointer, if the dyke follows the
creek ; if so, how far Y
A. No, it does not follo·w the creek; it don't follow the old
· creek. I don't know what it is doing in the last four years,
but it did not use to follow the old Manquin creek, because
the old Manquin creek when it got to the corner of the black
· lands and the ridge woods it elbo,ved there and flowed to
the right and flowed do'vn into what was called Blake's
pond.
Q. Do you know that it flo,ved into the Blake pond when
you :first kn~w the creek?
A. Yes, that is what made the pond, was the creek. It
flowed into the northeast part of it, kind of northeast, something like that ; then. the outlet of the Blake pond continued
.on down clear to the river; but the pond did not go down
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there, and the last time I was down in there,
there was not much pond there.
·
Q. Do you know where the Blake pond is an~
have been knowing ever since you began to hunt on the place Y
A. Yes, I have been on that pond many a time.
Q. Mr. Pointer, do you know when the Parrish saw mill
was located on '' Fountainbleau'' 1
A. Yes, I know when it was there.
Q. How long ago has that been, do you lmo\v f
A. I can't remember, but it was a long time ago.
Q. Something has been said a.bout a tram road-do you
recall any tram road~
A. Yes, there was a tram road tha.t went along and crossed
the Manquin creek. The tram road \vas put there to convey the lumber from Parrish's mill to the Pamunkey River.
I can tell you \vho carried the lmnber down there, Mr. Temple
Hillard and his brother carried the lumber down on trucks.
Q. You say the tran road crossed the creek 1
A. Yes, they tried to carry the tram road as straight as
they could; had to cross the c.reek.
Q. At what point on the creek did the tram road cross it¥
A. I can't remember that.
Q. Was that anywhere near the ridge woods that the tram
road crossed it¥
A. The tram road went out the edge of the ridge woods to
the swamp between Mr. vVoody's and along there
page 387 ~ parallel with the Blake farm.
Q. The Woody to whom you refe·r, do you mean
Mr. Woody here, o1· his father~
A. His father.
Q. That is no\v- owned by ~1:r. Fox, is it not 1
A. I don't know who O\vns it now.
Q. Mr. Pointer, I understand you to say you know where
the Blake farm is located Y
A. Yes, sir.
Q. Do you know ho\V the Blake pond lies \vith reference
to what is known as the 1\tianquin Creek?
A. I think I do.
Q. When you were there four years ago did the land on
the east side of that creek belong to the Blakes, or to the
Pampatike estate?
A. From \Vhat I heard the Blake boys speak about it, it
must have been a part of that pond belonged to the Carters,
because Bob Blake when \Ve were walking a.round there one
time and I asked him ho\v \vere the fish in that pond, he .
page 386

~
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said, "Well, there would be plenty of fish in there if it 'vere
not for the boys fishing in there so much''. I asked why
he could not stop them. He said he could not stop them, because part on Col. Carter and part flows over on us. That
was about all I remember that was said about the
page 388 r fishing business.
.
Q. I was asking you about the land, you say you
know where the Blake farm lies with reference to what is
known as Manquin creek 1
A. Yes, sir.
Q. T4e Blake property goes on which side, the west or east
going down?
A. West.
Q. Do you know whose land it is on the east side of the
creek going down 1
A. It is the Pampatike land.
Q. How many times do you reckoD: you have bunted on that
place?
A. I have not fingers and toes to count half the times I
have been on there in my life. Brother George's uncle and
myself have hunted over that place many a time.
Q. Whom do you refer to 1
A. ~Ir. George Haw's uncle and I have hunted over that
place many a time.
CROSS EXAMINATION.

By Mr. Sutton:
Q. ~Ir. Pointer, your .hunting was on Pampatike, was it
not?
A. When I was on Pampatike.
Q. You were frequently on Pampatike'
A. I have hunted on it.
page 389 r Q. Did you hunt on Blake as well as you did
on Pampatike f
A. No, I never hunted much on Blake's. I have had the
dogs to cross over from Pampa.tike and go over on Blake's.
Q. When you were hunting on Pampatike you would stay
on the Pampatike side of this dyke, 'vould you not t
A. Yes, had to stay over on this side, because I did not
know where the old crossing used to be. There used to be
nn old crossing \Vhere you could ride across that creek, they
tell me, years ago, but I never found a crossing there. I
never hunted for it really.
Q. The dyke went along by the edge of the black lands,
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did it not, in the edge of the woods and along by the black
lands?
A. It came down through the ridge in the ridge woods,
between these different farms, and after it got down to where
the open land 'vas a.t the bend of the ridge woods, they called
it, then there were low grounds.
Q. Where did the dyke go 'vhen it got to the low grounds T
A. It went straight down.
Q. The edge of the woods?
. A. No, no woods there, nothing but low grounds between
the open land and the Manquin creek. There was low grounds,
nothing but just gums.
Q. Where did the dyke run?
A. The dyke went down just outside of the cultivated
ground?
page 390 ~ Q. Near the ends of the rows, in other words?
A. You might speak of it in that way.
Q. If you were plo,ving, cultivating, there, you could see
the end of the dyke Y
A. Yes, sir.
Q. When you were hunting on Pampatike you did not cross
that dyke, did you?
- A. No, I was not going over there.
Q. Did you ever ride down that dyke?
A. No, you could do it ; pretty good embankment, though
it had to be, I imagine, full of 'vater, that used to go down
there.
Q. When you 'vere hunting on Pampatike you would stay
out in the field on the Pampatike side of the ~yke Y
A. Yes, I used to follow the dogs through the black land·.
I would keep up near the march. I would not be way out out
in the field. All that land up in there was cultivated. I have
seen timothy hay growing there 4 feet high.
· Q. Was any water running inside the dyke on the Pampatike side?
·
A. There was ditches up there. That was ali the water
that run through there, unless a .muskrat cut a hole.
Q. Was water running down through that dyke Y
A. Yes, sir, I have seen it full of water as it could hold.
Q. Running down there?
page 391_ ~ A. Yes, it would be going down there. It came
out of the Manquin creek right up there at the
'voods. The last time I 'vas there I noticed that a quantity
of sand had blown all up there and l1ad gone out in the low

.

.

.
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ground. At the upper end there 'vere wild rose bushes and
hull rushes and everything.
.
Q. Were you ever down there when 'vater was coming down
<>ver the dyke into the black land¥
A. No, I did not want to go t4ere about that time, either.
Q. How long since you were down there by the dyke f
.A . .About four years ago this wint-er.
·
Q. The remains of the dyke can be seen on the ground where
the old dyke was Y
.A. Yes, sure they can.
Q. There was a ditch right by the dyke; called the waste
ditch, to carry the water away on the Pampatike side 1
A. There was an old ditch from the woods down that by
that dyke, by the 'voods, running east.
Q. The ditch was on the Pampatike side, so the ditch would
<!arry the water a.wayf
A. I don't know what the ditch was for.
Q. On the Pa.mpatike side¥
· A. Yes, sir.
Q. This water you saw run down there was over on the
Blake side of the dyke Y
page 392 ~ A. Yes, it 'vas over on the Blake side of the
dyke.

RE-DIRECT EXAl\tiiNATION.
By Mr. Mitchell:
·Q. Mr. Pointe·r, 'vhen you say the water you saw running
down there was on the Blake side of the dyke, what did you
v-ou mean?
· A. I mean to distinguish the dyke· as dividing. the water
that was coming down. there and over on the Pampatike
side. I don't mean to say that the water over on the Blake
side 'vas on the Blake land, or nothing of that· sort, because
the canal that was cut down there when they threw that dyke
up there, I understood Mr. Sutton to ask me awhile ago if I
ever sa:w the water running down that place. I have seen
that place as full of water as it could hold.
Q. When you saw water running down that canal was any
water running down the creek when you saw it four years
~goY

A. Yes, the creek had over.flowed; bound to go somewhere.
Q. Was this dyke or canal on the creek side, or on the
Pampatike side?
.A. The canal was over on the Pampatike side, you say!
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Q. I want to know if this canal or dyke, you have referred
to it as a canal, I believe-.
A. No, the canal is a place of water.
Q. Whose land was that on!
A. On the Pampatike land.
· Q. Whose land was it from that dyke, to what you refer to
as the Manquin creek!
A. Ho'v far was the land T
Q. · No, I say what land was it between the creek and the
dykeY
. A. If the creek was landing it must have been Pampatike
land.
Q. Do you know 1\{r. Gene Clements, Mr. Pointer!
A. Yes, if I had had a creek I could not have known him
any better.
Q. Do you know who had possession of the land between
the dyke and what you speak of as ~Ianquin creek Y
A. No, I could · not tell you. I don't know whether Gene
Clements had it in possession, or not. I don't know whether
he had the management of that portion of the land. I knew
he was on Pampatike farm, but this island land, as they called
it, belonged to some other person_

pag~ 393 .~

(The witness stood aside.)
page 394

~

CHARLES SAUNDERS,
another witness introduced on behalf of the De.
fendant, being :first duly sworn, testified as follows:
DIRECT

EX.A.~·IINATION.

By 1\{r. Mitchell:
Q. Is your name Charles Saundersf
A. Yes, sir.
·Q. Where were you born and raised, Charles 1
A. In l{ing William.
Q. llow old are you
A. I am a.bout sixty-one.
Q. Are you acquainted with the Pampatike farm Y
A. Yes, sir.
Q. When did you first become acquainted with it 1
A. I moved there with my mother 'vhen I was a boy around
15 or 16 years old.
Q. Did your mother live on Pampatike fa.rm?
A. Yes, sir.
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Q. Was Colonel Carter living on Pampatike farm when you
were there~
A. Yes, sir.
Q. How long did you live on Pampa.tike farm t
A. I worked there five y-ears on the farm for Colonel C~rter.
·
page 395 ~ Q. Worked there for five years for Colonel
Carter?
A. Yes, sir.
Q. Do you know where the Manquin Creek is 7
A. Yes, sir.
Q. Did you ev-er ha.ve occasion to see lVIanquin Creek while
you were working on Pampatike farm for Golonel Carter t
A. Yes, I used to tra.p there ever chauc.e I got, and hunt,
too.
Q. Do you Imo·w \vhere the water now flows?
A. Yes, sir, I think I do.
Q. I-Iave you been on there receutlyt
A. About a year ago.
Q. "\Viii you state to the jury whether or not the creek is
in the same place that it was when you first knew it?
A. Yes, sir, I have been visiting ther-e off and on for about
38 or forty years. ·
Q. And the creek is in the same place 7
A. It is to me, yes, sir.
Q. Do you kno·w where the Blake farm is, Charles?
A. Yes, sir, across the Manquin swamp there, l\fanquin
creek.
Q. Charles, something has been said about dykes-when~
you :first knew l\ianquin creek were there any dykes there;
or not?
A. Not as I know of.
Q. When yon first kne'v it?
page 396 ~ A. Yes, sir.
Q. Have you seen any dyke there since yon left
the farn1?
A. No, sir.
Q. Now, you were there 'vhen you were a boy, fifteen or
sixteen years old, you stayed there about five years?
A. Yes, sir.
Q. Did I understand you to say that you had come back
to the farm after having left it?
A. Yes, sir, hack and forth for years.
Q. Do you }{no'v what a dyke 1sT
A. I think so.
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Q. In coming bac.k, or when you lived on the property,
were there any dykes Y
.
A. No, sir, I don't know of any dyke at all.
Q. Do you call a dyke a.nd a canal the same, or not Y
A. I c.all them different. .
·
Q. Different?
A. Yes, a dyke and a. dam. .
Q..Did you ever see any dams ther.e?
A. No more than where Colonel Carter used to hire old
man Jim Govans, old man Jim Harris and old man Jim Butler
to slope these banks, to prevent the water from flowing over
~Ianquin creek on the black land.
Q. Will you tell the jury how these banks (we will use your
·
expression) ran-were they near the creek, or
page 397 ~ where? .
A. They w-ere where the water ran ov~1·.
Q. At what pointf
'
A~ Where there was an elbow in the creek.
Q. At what pointY
A. Not far from the mill; below the mill where they put
the tram road over it.
Q. Did the bank follow the creek all the way down?
A.· What do you mean Y
Q. I mean did these banks to w:hich you refer follow the
creek all the way downY
A. No, sir.
_
Q. Were the banks to which you refer near the black land
field y
A. Yes, over the east side from the creek, t.o prevent the
water from coming over in the blac.k land on high tides.
Q. You state to the jury at some point there was an elbow
and at that point you say the water would break overT
A. Yes, sir.
Q. These banks were put there to stop that Y
A. Yes, sir.
Q. At that point which way did the creek go.; in which ·
dir-ection did the creek go at this point where
page 398 ~ the bank was put up· to stop it from going over iu
the black land field Y
A. Where the elbow made a turn it ran straight back
against the hill at 1\IIr. Blake's; that is the Manquin creek
-I am speaking of.
Q. Do you know where Blake's pond is, or where Max
Springs swamp is Y
A. The pond is below that elbow, called Blake's Pond.
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Q. How fa.r is the elbow from the pond 7
A. Some little distance.
..
Q. Do you know \vhether the creek as you knew it ran into
Blake's pond?
A. Yes, it did.
Q. Did it run into there \Vhen you first moved on Pampatike farmY
A. Yes, sir.
Q. Do you kno'v where the ridge woods are?
A. Yes, sir.
Q. Was this elbo'v in the Manquin creek anywhere near
the ridge woods?
A. I think around fifty or sixty yards, or better, from the
foot of the hill.
Q. Charles, I would like
know if Colonel Carter had
possession of the lands between these banks to
page 399 which you refer and what you have spoken of as
Manquin creek Y
A. Yes, I used to hunt and trap along there. Me and
Ephraim ·Bowler used to hunt turkeys there. :He was a
grea.t turkey hunter. He always cautioned me not to go
~cross Manquin swamp; if I did I would go in Mr. Blake's.

to

t

CROSS EXA.lVIINATION.
By 1\{r. Sutton:
·Q. Charles, if anybody knew this property up there, it was
Ephraim Bowler, was it not 7

By Mr. White: We object to that question.
By Mr. Sutton: Ephraim Bowler is dead.
Q. Ephraim Bowler was thoroughly familiar with that
propertyT
A. Yes, sir.

By lir. White: We object to all this line of questions.

Q.
A.
Q.
A.
Q.
A.
Q.

Do you remember where the tram road ran?
I think so.
Did the tram road follo·w the dyke?
It crossed the creek. I built the tram road.
You say the tram road crossed the creek 7
Three times.
Where was the third place it crossed the creek t
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A. Just
Q. You
A. Yes,
Q. You
pond!
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at this elbow.
testified in this case beforeT
sir.
said the tram road crossed the creek at Blake "s

A. I did not sa v that.
Q. You don't r~m~mber thatt
A. No, I don't remember that.
Q. Did you testify before that you had never been to
Blake's pond¥
. A. No, sir, I hunted and shot all down through there and
trapped, too.
Q. How far was the tram road from the dyke as you went
down across the black land¥
A. It crossed at the elbo'v and the abutment was thrown
up at that point where the water broke over into the black
land. It took around the edge of the black land to the field.
· Q. Was there a \dyke at the edge of the black land Y
A. A dyke was thrown up there to prevent the water from
going over there.
Q. Was there a dyke all the way down to the edge of the
black land¥
A. No, sir.
Q. The dyke was not at the point of this elbow?
A. It extended down some distance; I never measured it.
Q. Ho,v farY
A. I never stepped the distance.
Q. Would you say fifty yards, or :five hundred feet.
A. I think you would be a little off to say five hundred
feet.
page 401 r Q. "\Vould it be twenty-five yards 1
A. I would say· thirty or forty yards.
Q. At this elbow the creek was right up against the dyke,
or how far was it from the dyke Y
A. I said the dyke was thrown up on the east side, facing
the black land.
Q. I-Io,v close to the creek f
A. Close as I remember, it was 15 or 20 feet. At that
point the creek turned and went towards the south, going
'\rest on the creek side.
Q. You know all this property Y
A. I know what I am talking about.
Q. You tell the jury the dyke only extended thirty or forty
feetYA. I sa.y at that point.
page 400
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that?
·
A. I say it extended thirty or forty yards, as near as I
remember it.
·
Q. If it had gone further you would have known it-you
have been down the dyke?
A. Been there time and time again.
Q. But that is all the far you can-remember it going? The
lower part of the black land there was no dyke at allf
.
A. Way down belo,v there, but I mean where it
page 402 ~ forced over on the black land.
Q. Was not there a dyke all the way down on
the edge of the black land¥
A. No, I would not say all the way down, but I say where
the water broke over there was a bank, to prevent the water
going over in the black land.
Q. Do you know 'vhere ~1r. Clements out a ditch there?
A. That ditch was cut after I built the tram road, but it
threw it in the same line, the face of the original ditch.
Q. Do you know 'vhere _l\fax Springs swamp is 1
A. That is the same swamp where this elbow was cut across
'vhere it cut across where I put the tram roa.d across. This
ditch you say Mr. Clements cut wa.s across there and extended into the same swamp.
Q. Do you know where Max Springs s'vamp is?
A. Yes ; just over to the left there.
Q. Over on the Blake side?
A. Over on Mr. W oodv 's side.
Q. That is the J. P. Woody estate?
A. Yes, sir.
.
Q. On the side next to Pampatike?
A. Yes, sir.
Q. !-fax Springs swamp ran into Blake's pond,
pag·e 403 ~ did it 1
.
A. I suppose it did. All the 'vater got together
there. I never bothered up in that point there. I tell you
as far as I know.
Q. You never bother about Blake's pond, did you t
A. I did on the sw·amp side, on the east side, because I
'vas forbid to go over there, because l\1r. Blake was rigl1t
tight about your going over there.
Q. Do you know where Blake's meadow is?
A. It came to l\tfanquin creek and on the east side of it war
known as Pampatike.
Q. Do you know when ~Ir. Clements cut tl1e ditch Y
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A. After I built the tram road.
Q. After you built the tram road Clements cut the ditch 1
A. Yes, sir.
Q. Water was coming over into the black land 7
A. When we had a flood of water.
Q. The ditch was to relieve and to keep the water from
coming through the black land 7
A. No, sir.
Q. The one ~Ir. Clements cutf
A. No, to turn the course of the main bed into Manquin
swamp.
Q. To keep the water from going through the black land,
is tha.t right f
page 404 ~ A. Yes, the overflow.
RE-DIRECT EXAMINATION.
By Mr. Mitchell:
Q. After cutting the ditch, to 'vhich you refer, by Mr.
Clements, from what direction did the wat-er flow from that
point?
·
A. It struck the same ltianquin swamp and went to the
right, to Blake's.
Q. Did it flow south or north 1
By Mr. White: This is the vital point, your Honor, why ·
we want to go do'vn there.
By the Court: ·we want to finish the case before we go
there.

Q. In which direction did the water flow from the point
the ditch 'vas cut, south, north, east or westY
A. You mean below f 1
Q. Yes, from the dit , in which direction did it go?
A. It struck into the arne 1\tianquin swamp, and it flowed,
as near as I remem , southwest.
(The witness stoo aside.)
page 405

~

E. W. FARMER,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EXA.MINATION.

Bv ~ir. Mitchell:
·Q. What is your name Y
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.A. E. W. Farmer.
Q. Where do you live?
• A. In Hanover County.
Q. VVhere were you born?
A. In King William County.
.
Q. Are you acquainted with the Pampatike farm 7
.A. Yes, sir.
Q. How old are you now?
A. Forty-five.
Q. How long have you known the Pampatike farm t
.A. I have known the Pampatike farm all my life.
Q. Are you aequainted with what is known as the Manquin
creek, on the Pampatike farm Y
A. Yes, sir.
Q. How long have yon known the creek?
A. I have known that creek about thirty years.
Q. Did you ever live on Pampatike farm, or what occasion
did you have to. become acquainted with the creek?
A. Hunting on it.
page 406 ~ Q. When did yon first begin to go hunting on
Pampatike farm?
A. From twelve years old up.
Q. Did you do a.ny hunting along the Manquin creek i
A. I have hunted from tbe river to Manquin bridge.
Q. That is all the .way up, is it not?
A. Yes, sir.
Q. How long did you hunt on this farm t
A. You mean the number of years?
Q. Yes.
A. I would say I hunted on there about thirty yean•.
Q. Do you kno'v where the present flow of water runsY
A. Yes, sir.
Q. When did you last see the creek that is now there?
A. Last year ; some time during the year last hunting
season.
Q. Will you tell the jury whether the creek you saw there
last year is in the same place as when you first knew it?
A. It is in the same place it was when I first knew it so
far as I could see.
CROSS E·XAMINATION.

By Mr. Haw:
Q. You said you started to hunting when you were about
twelve years old?
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A. Yes, sir.
Q. Where did you live thenf
A. At Newcastle.
Q. You don't mean to say when you were twelve years old
yon walked from Newcastle to Manquin Swamp to hunt!
A. Yes, sir.
·
Q. You didf
.A. Yes, sir.
Q. Where did you go into the swamp to start hunting!
.A. Somewhere close to the marsh land.
Q. You mean to tell the jury that at 12 years old yon were
walking up there Y
A. Yes, sir.
Q. As you come up that creek what swamp did you run .
across as you came up from the river Y
A. That is hard to say what swamp you run into, because
that is marsh land; but when you come up to the creek the
creek is very plain to see.
Q. Where were you walking when you came up the creek3f
A. In the marsh, just where the water 'vas standing in
the low ground.
Q. Walking in the marshY
.A. Not in the marsh exactly.
Q. Did you ever get as far as Gravel Run swampf
A. Yes, I have passed ~ravel Run.
page 408 ~ Q. Do you know 'vhere Gravel Run is?
A. Yes, sir.
Q. Where is Gravel Run 1
A. From the county road down to the Manquin Creek.
Q. Do you kno'v whose land is there at Gravel Run 1
A. No more than what I was told.
Q. When you got to Gra:vel ·Run what did you doT
A. Been in there so many times, I don't know what time
you refer to.
Q. Did you ever cross the creek at the lower end-yo11
could not very well cross the creek and walk up the creek
on that side?
A. I used to cross there and come out on the high land.
Q. Did you 'valk across?
A. I would get across there in a boat, or on logs; lots of
places you could cross at that time.
Q. When you were twelve years old what did you do?
A. I don't know exactly. You asked how long I have .been
hunting, in there. When I 'vas twelve yea.rs old I was night
hunting.

....

/
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Q. How old were you when you started to hunting in there,
to know enough to know where . you were going Y
·
A. I would say eighteen.
Q. What you are telling us a bout the course of the creek
is information you acquired from the time you
page 409 ~ were eighteen years oldY
A. Yes; that I really knew.
Q. You base the starting of this information from the
time you were eighteen years old up to _this timeT
A. Yes, sir.
Q. How old are you now? ·
A. Forty-five.
Q. Closer to forty-four than forty-five, are you not?
A. Yes, sir.
Q. When you were about eighteen years old and were hunting up there, .the black land-you have hunted through the
·
black land 7
A. Yes, sir.
Q. You remember that old dyke along there 7
A. I remember some· banks along there.
Q. Do you mean to say as a boy from twelve years old up
to eighteen, and then from that time on you hunted along
there and did not know where the dyke was Y
A. Yes, I kne'v 'vhere the dyke or bank was along there.
Q. You talked like you did not kno'v there were dykes, you
have heard them called dykes!
A. Yes\sir.
Q. Why' Elid you not call them dykes when I asked you 7
A. I heard them called dykes. I did not know what you
wanted to know. Some called banks and some
page 410 ~ dykes.
Q. Where did those dykes run f
A. Some of them ran straight through the field, across
the edge of the field; some back near the· field, some across.
Q. All along the edge of the field?
A. They ran different places.
Q. Was there any water opposite the black land when you
·hunted there from eightenn years old on?
A. Which side. Duck pond on one side what they ca.lled
the black land and creek on the right.
Q. I say on the opposite side from the black land?
A. On the opposite of the dyke from the black land nothing but stagnant water.
Q. 'Vhat kind of dyke f
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A. Straight dyke a.nd cross dyke; water standing there.
Q. Water standing all·a.long there?
A. At places right much; at other places not much.
Q. That condition existed there when you were 18 years
old?
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Mitchell:
Q. Where 'vas the creek flowing when you saw the water
standing in these dykes Y
A. The same as it is today.
(The witness stood aside.)
~

J. L. ADAMS,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
page 411

DIRECT

EXA~IINATION.

By Mr. Mitchell:
Q. What is your name?
A. J. L. Adams.
Q. Where 'vere you born nnd raised?
A. Up at Central.
Q. You mean Central Garage?
A. Yes, in that neighborhood.
Q. How old are you?
A. Forty-two.
Q. Do you know anything about Pampatike farm?
A. Yes, a little.
Q. In reference to your age, are you really forty-two, or
older, or younger?
A. I was born in 1879, October; fifty-two I mean.
Q. What did you say about Pampatike farm 1
A. I moved there in 1901.
Q. For ''rhom did you work when you moved to Pampafilm fa1m?
.
A. I moved there with Mr.•J. P. Woody.
Q. Is Mr. J. P. Woody the father of Mr. C. C. Woody?
A. So they tell me.
.
Q. How long did you live on Pampatike farm Y

-~
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A. I worked there with Air. Woody a couple
page 412 } of years. I lived on the farm one year with ~:i
then moved to Max Springs and lived ooo year
and ·worked there 'vith him.
:·
Q. Do you mean to say two years is all you ever worken
on the Pampatike farm 7
·
A .. No, I say worked there with Mr. Woody.
Q. Ho'v long?
A. I moved: away and stayed a couple of years and worked
for Mr. Clements either 12 or 13 years.
Q. As I understand you, you were there on Pampatike farm
during the time Mr. Woody had Pampatike farm in charge
and also at the time Mr. Gene Clements had it in charge?
A. Yes, sir.
Q. Are you acquainted with 'vhat is known as the Manquin
creek?
A. Yes; I hunted there many a day; trapped in there and
worked there.
Q. Have you seen what is known as the Manquin creek
recently?
A. Yes, sir, I was up there last week one day, Wednesday,
I think.
Q. Will you tell the jury 'vhether or not that creek is in
the same place it was when you first knew it.
A. Yes, sir, it is in the same place as when I first knew
it; that is about thirty years ago. 1901 I moved
page 413 } there to the black land with Mr. Woody and we
watered the mules there, and the creek is flowing
in the same place it was then.
Q. You say you were down there last Wednesday?
A. Yes, sir.
Q. Were any of the Messrs. Abrams there at that time Y
A. Two of them were there.
Q. Did Mr. Abrams point out to you where he claimed the
creek bed to be?
A. Well, that is what they say, that the creek was over
there where the old dyking was.
Q. I want to ask you, did the creek ever run over there
where the old dyke was, to you, knowledge Y
A. No, sir.
Q. It has been testified to l1ere by several witnesses that
this dyke followed the creek all the way down, is that correc.t?
A. No, not to my recollection.
Q. Will you explain ~Jhe jury whether or not the dyke
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followed the creek along any part of the creek, or all the
way, or where Y
A. Way up next to the black land, where it leaves the
ridge woods, the creek runs along there it runs right with
.the dyke, but don't run far before it leaves and goes over
·
next to what we c.all the Blake pond.
page 414 } Q. At that point where it leaves the field going
to Blake pond, what causes it to go in that direction!
A.. Been going there ever since I knew anything about" it.
Q.. Is the·re any dyke, or embankment, or anything thrown ·
up there where it leaves the field and goes over to Blake
. pondY
A.. No, .sir.
Q. Do you know whether there was any ditch or dyke
dug to change the course of the creek Y
A. Not where they claim.
Q. Do yon know where the Abrams' claim it was cut Y
A.. Yes, I see where it was_ cut, where they claimed it was
cut, where the water broke through there.
Q. What do you know abollt that ditch Y
A. Not a thing. The water has been going right there
where I saw it the other day ever since I knew it thirty
years ago.
Q. Coming along the edge of the ridge wo·ods is there an
elbow in the creek there f
A. Yes, right at the black land.
Q. In which direction does the· water go from that point f
A. Goes back next to Blake's pond.
Q. Does it go into the creek before it goes into Blake's
pond?
·
. A. Oh, yes.
Q. Goes into what you have always known as
page 415 ~ the Manquin creek 7 ·
A. Mr. Clements cut a dit~h to keep the water
from go.ing·into the ridg-e woods. He saw Mr. Woody's father
and asked could he buy a piece from Max Springs. He said,
'' A-fr. Clements, I will g·ive yon a little piece to keep the water
from going into the black laud". That is about 150 yards
from where they claim is the creek. 1\fr. Cle1nents cut it
there, but the water ran out again. I see where C. ·0. Woody
cut a. place. They changed a little place at the elbow at ridge
woods.
Q . .After you get to a point known as the rid,ge woods, does
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the dyke follow what you speak of as the ~1a.nquin creek,
or does it leave itt
· A. Right up there where it leaves the ridge woods it runs
'vith the dyke; but when it gets a little further the dyke
leaves a~d goes over to Mr. Blake's pond.
Q. Do you kno'v where Blake's -pond is 1
A. Yes, sir.
Q. How long have you known it?
A. Ever since 1901.
.
Q·. Did the 1.\fanquin creek when you first knew it go into
the Blake pond 7
A. Since the Manquin creek changed a little bit it runs right
by the pond. When I went in there trapping I
page 416 ~ did not pay· much attention to it. W·e used to
hunt right up to the pond.· We used to hunt
turkeys ; had turkey blinds up there.
Q. Were you living on Pampatike whenl\1r. Gene Clements
was there?
A. Yes, sir, I quit :Nir. Clements.
Q. When did you quit Mr. Clements?
A. I could .not tell you. I was with him about 12 or 13
years.
Q. Do you know whether 1\Ir. Clements had possession or
claimed possessioD:--m- the piece of land between the e·mbankment or dyke and what you speak of as the J\II·anquin creek 1
A. Mr. Clements rented to me one year a.nd after that to
my brother and told us to trap there. We trapped right to
the 1\tianquin creek, where it is today. Hunted turkeys and
built turkey blinds in there and yelped thmn in there.
Q.. You know the land in dispute in this case, don't you 1
A. Yes, sir.
·Q. I understood you to say you know the land in dispute '1
A. Yes, sir.
Q. Will you state whether or not on that particular piece
of land if you have trapped a.nd hunted?
A. Trapped and hunted; grazed cattle in there;
page 417 ~ had a fence in there; run the cattle in there.
Q~ Whose cattle?
A. Mr. Clements' and our cattle. He alwavs let us tenants
keep so many cattle and also other people's cattle.
Q. As I understand, you have rented and pastured the
piece of land in dispute Y
A. Yes, sir.
Q. Do you know anything about a w1re fence that was
down there on the meadow 1
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A. Yes, sir.
Q. On whose land was the wire fence erectedY
A. On Pampatike. 1\tir. Clements authorized ns to hunt in
there.
Q. Did yon help to run it Y
A. I don't remember whether 1 helped to run the entire
fence. 1\{y brother helped me with a smaH piece of corn np
there. I hired him to work for me to run this fence np
there.
·
Q. For what purpose?
A. To run from the black land field to the creek.
Q. For 'vhat purpose was the fence put np there Y
.A.. To grave cattle; to keep the cattle where we wanted
them.
Q. Did the wire fence to which you refer enclose the land
in dispute?
A. The wire fence run right through the midpage 418 ~ die of it. I sa'v it the other day. I had forgotten
it until the boys called my attention to it. If we·
'vere not too busy we went there to see the cattle every day,
otherwh·.e 1\fr. Clements rode there, himself.
Q. Do you kno'v about how long it has been since the wire
fence w·as put up there?
A. I could not ten you, exactly. In 1908, I think. My
brother can tell yon. It was the first year he was there.
Q. Do you kno'v whether or not 1\IIr. Clements got permission to run that wire fence there?
A. I don't think so, according· to my recollection. Nobody for him to get permission from.
Q. Do you recall 1\fr. Buck Adkins cutting timber in there?
A. Yes, sir.
Q. On whose sawmill1
A. Did not have a sawmill; he was cutting ash butts.
Q. State what you know about 1\'Ir. Adkins cutting timber
on the Pampatike side? Did he ever cut timber on Pampatike?
A. Yes, sir.
Q• .State what you know about that?
A. Mr. Clements told me J\{r. Adkins cut timber on Pa.mpatike side.

~

By Mr. Haw: We object to his stating what Mr. ·Clements
told him.
·
By the Court: Objection sustained.
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Q. You did not hear the conversation that took
place between J\Ir. Buck Adkins and Mr. Clem-

ents?
·A. No, sir.
Q. Do you know whether anybody stopped J\{r. Adkins from

-cutting timber in there, of your own knowledge 7
By Mr. Haw: We object.
By the Court: Anything· that J\!Ir. ·Clements told you. You
cannot answer that question from anything 1\'Ir. Clements
told you.
A. That is all I know, what 1\'Ir. Clements told me.
Q. Do you know 'vhether ~~r. Adkins did actually stop cut-

ting over there, whether he cut all the thnber or stopped 7
A. Someone stopped cutting. I saw the ~ash butts in there.
I crossed the bridge to go over there in Mr. Jackson's and
we used to go over there to get them.
Q. Was that timber ever removed that was cut across the
swampY
A. Some removed and some stayed there, and some the
'vater washed them out.
CROSS EXAMINATION.

•

By J\ir. Sutton:
Q. What year was this you saw the ash butts cut Y
A. I could not remember the year.
Q. Can you give us any idea Y
A. No, sir.
page 420} Q. ·when did you leave Pa:aipatike?
A. I cannot tell you exactly; I have been away
from there I think fifteen years.
Q. So, it was before 1915 Y
A. Yes, sir.
Q. About how many years before you left there 7
A. }fight have been three or four years; mig·ht have been
:five. I could not tell you.
Q. It was several years before you left there?
A. A few years before I left there.
Q. You left there in 1915?
A. Along about 1915. I know I have been away from there
fifteen years.
Q. When you used to work in the black land you say you
·watered your team in the creek 7
A. Yes, sir.
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Q. You watered your team how far from the dyke f
.A. Crossed over t4e dyke. .
Q. Tell us how far f
A. Mig-ht have been fifty yards where we crossed over.
.Q. There was black land at the end of the row?
A. Black lands run right up to the dyke. We unhooked
and fed and went over about fifty yards and watered our
mules.
Q. Yon say it was nfty yards to the dyke. f
page 421 ~ A. I don't know exactly. I know the creek did
· not go all down to the end of the black land.
Q. That was when you were living theref
A. Yes, sir, that was in 1901.
Q. One year you lived on Max Springs Y
A. I worked there with Mr. Woody. Rented the island
and worked the island. I lived at Max Springs. We lifted the
wire at the corner and went through.
Q. Was Mr. Elliott hauling down the tram road then?
A. Yes, sir.
'Q. He was in charge of the haulingt
A. Yes, sir.
Q. Did the tram road go close to the dyke?
A.. Right along the ridge· woods, but not long before the
tram road returned to the field and the creek left the field.
Q. Which way did the dyke goY
A.. The dyke practically went all along down by the field,
like it goes now.
Q. Was the dyke straight or crooked Y.
A.. The dyke was -curved.
Q. The tram road was straight Y
A. N·o,. not straight some places.
Q. The ·other witnesses were mistaken if they say it was
straight?
A. Four or five cuts there.
page 422 ~ Q. Was any. water standing inside the dyke
when you were working there?
A. jSometimes you go along· there in hig·h water you would
not know where the creek was; come along there at other
times and go across the creek you see the water running
there.
Q. Yon say Mr. Clements cut a ditch there, but higher up
than the Abrams sa.y he cut it~
A. He cut it a.t the ridge woods.
Q. To keep the water from running across the black land?
A. ·To keep the 'vater from running across the edge of the
l)lack land.

C. C. Woody v. J. :AL Abrams, Jr., W. R. Abrams, Etc.

265

Q. Do you know where Max Springs swamp is f

A. Yes, sir.

~fax Springs swamp?
A. :Aiax Springs comes right below where he cut the ditch;
might be 50 or 75 yards.
Q. .So, the union of J\1:ax Springs swamp and what you call
the Big Swamp was about there 1
A. Yes, sir.
Q. Max Springs swamp goes into Blake's pond?
A. I could not tell you.
Q. You have never been to Blake's pond¥
A. Yes, certainly I have; but I did not pay much attention
to the creek going by it.
Q. Does it go into it or by it'?
page 423 ~ A. The water runs every which way when you
get there, spreads out.
Q. Do you kno'v where lVIr. Blake's meadow is¥
A. No, sir, I don't know anything about Blake's meadow.
He might have had a meadow· on his side. I know whereBlake's pond is, but not his meadow.
Q. Blake's pond was the name of it'~
A. Yes, sir.
Q. Yon did not hunt in there¥
A. No, I did not have any business over there.
·Q. You don't know whether or not J\ir. Clements under
what arrangement, if any, he put that fence up there, any
of the cross fences 1
.A. No, I don't know.

Q. Does the present stream run into

(The witness stood aside.)
page 424 ~

Ol-IARLES GAINE.S,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EX{\.IviiNA'l,ION.

By J\Ir. Mitchell:
Q. VVhat is your name 1
A. Oharles Gaines.
· Q. Where were you raised 1
A. King ·William County.
Q. How ·old are you f
A. Forty-three years old.
Q. Did you· ever live on Pampatike farm?
A. 1res, sir.
·
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Q. When did you first go there 1
A. I worked there in 1908 for ~{r. E. V. Clements and
worked in 1909 and left and went back in 1911 and stayed
there until 1929.
Q. Are you acquainted with what is known as Manquin
creek!
A. Yes, sir.
Q. Have you seen the creek recently?
A. Yes, I was there last Wednesday.
Q. ·Did you have an opportunity to know the creek when
you were there in 1908 f
~O~ili~Ih~~il~W~I~s~

page 425 ~ of the four men that was carried there to cut the
ditch. We went there to stop the water from
running over into the Pampatike farm. Warner Butler, Phil
Campbell, Tom Butler and Charles Gaines were the four men
carried there to stop this water. When we got there we
found we could not stop the water with the shovels and
spades we carried there. ~e decided we would get dump
cars and dump the dirt in there. Mr. Clements went back
·and got these men from Mt. Olive neighborhood Phil Wortham and the ;Banks boys to come there and cut the ditch.
There was an elbow there the water used to run to at the
ridge woods, and the water made up there in this fashion
(indicating), and when they g·ot there these :roen cut the ditch
there down to where the ditch continued to run,-about a fifty
yards cut was made in there.
Q. ·Did that cut change the course of what you know as
1\tfanquin Creek 1
A. No, sir.
Q\ Then you lived on Pampatike farm in all about how
many years?
.A. About nineteen years.
Q. How long was Mr. Gene Clements on the farm while
you were working there?
A. :B.,.ive years. .
·
page 426 ~ Q. Is there any dyke at or nea.r the Manquin
Creek, if so, will you explain to the jury how the
Jyke is located with reference to the location of the Manquin creek?
A. Well, up at the ridge woods where this water first
~tarted there is a dyke there. The dyke started on the opposite side of the creek, and for a little ways they run nearly
together, and as you come on down you will find the creek
leaves the dyke to the right. The dyke goes along the black

d.
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land field in the edge of the woods all the way along the
field.
Q. Do you know where a wire fence was erected down
theref
·
A. Yes, sir.
Q. Where the wire fence was erected who claimed the land
along there Y
A. E. V. :Clements; belonged to the Pampatike side ..
Q. What use did he make of the land enclosed by the fence!
A.. Just for pasture.
Q. Did he exercise acts of control and ownership over that
piece of land as long as you lived with him 7
A. Yes. sir.
By ¥r. Haw: I object; it calls. for yes or no.
By the Court: He has answered it.
'
Q. Will you state whether or not you have ever hunted
over the piece of land enclosed by the piece of wire fence f
A. I hunted over the whole piece of land from
page 427} where the ·dyke started and where the creek
started back to the river. Have drove turkeys
from 1911 to 197.
·
Q. Whom did you ever drive turkeys for!
A. For Mr. E. V. Clements. For him up untill924 when
he died, and Dr. B. S. Clements and Mr. Glass.
Q. Who is Dr. B. 8. Clements?
A E. V. ·Clements' brother. We finished up in 1924. For
Mr. Clements' estate in 1925, and 1926. Then we worked for
Dr. B.S. Clements in 'Vest Virginia; brother of E. V. .Clements.
Q. When were you on Pampatike farm lastt
A. Last Wednesday.
Q. Was one of the Abrams brother there at tha.t time\
A. Two of them.
Q. Did they point out to you where they claimed the old
creek bed was?
. A. They did.
Q. At the place where they claimed the old creek bed wa.s,
is that the place where you helped to cut the ditch f
A. No, .sir.
Q. Is it north or south of the place where. you cut the
ditch!
A. I do not understand you.
Q.. Is the place where the Abrams claimed the old Man-
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quin Creek bed to be south or north of the place
page 428 ~ 'vhere yon cut the ditch T
A. The place where they claimed to be the
creek bed is south from where we cut the ditch. ·
Q. ·How far fromt he point where yon cut the ditch T
A. Well, now, I really could not say, because the ditch
we cut is right up at the woods. Of course, where they
showed us about the land, the Abrams did not go all the 'vay
up wher-e we cut the ditch. I was going to show them where
we worked, but they did not go within 150 yards of there.
They did not go there. From ·where they told me the old
creek bed was they did not go in 150 yards of where the
creek bed was cut, not with me.
CROSS EXAJ\IIINATION.

By ~{r. Haw:
Q. Charles, you went to Pampatike in 1908f
A. Yes, sir..
Q. Then you went a.way and worked for somebody else ancl
came baek?
A. Yes, sir, in 11.
Q. Whom did you work for in 1911 ~

A. E. V. ~Clements.
Q. When was it you cut the ditch!

A. In 1908.
Q. Cut the ditch in 1908!
A. Yes, sir.
pag·e 429 ~ Q. The ditch you cut was in 1908, yon don't

know anything about any other ditch Y
A. No, .sir.
Q. The ditch you cut was up there near where ~Ir. "\Voody
has put a dam across¥
A. Yes, sir.
Q. At what time the water 'vas running where Mr. Woody
put the dam, over to the edge of the black land f
A. Yes, sir, over to Pampatike.
Q. Then below it the water was running over to 1.\;Ir.
BlakeY
A. Yes, sir.
Q. The stream was running over to the left towards Pampatike and over to the 1·ight towards 1\fr. Blake's f
.A.. I did not see any stream.
Q. All the stream you saw in 1908 was a stream runninoover the edge of the black land and to the right to 1\£;:
Blake'sY
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A. Yes, they told me that was ~Ianquin Creek.
Q. Where w.as this dyke you ta.lk about?
A. Up at the end of the ridge woods.
Q. Where did it go?
A. The dyke'
Q. Yes?
A. The dyke started along there and went along the edge
of the field, right in the edge of the woods of the black
land.
·
page 430 ~ Q. You saw water all along that dyke from time
to time?
A. I did not see any until come big rains. I trapped from .
1917 to 1929.
Q. All ·along it filled up?
A. Yes, sir.
Q.. The only time water came in there was in big rains Y
A. All I see.
Q. Dd you ever follow that creek as it went along to the
river?
A. Yes, I followed that creek from '' Fountainbleau'' line
to the river, out in the river and down the other creek. We
had possession from 1917 to 1929. I trapped it every winter.
Q. Your knowledge of that creek was gained from 1917 to
19297
A. From 1917 to 1929 the same creek was there.
Q. What knowledge you got of the creek at the black land
you got from 1917 to 1929 7

A. I did not trap it, but I drove turkeys there from 1911,
the same creek.
Q. When you drove turkeys there, you were driving them
for Mr. Ciements, were you~
A. E. V. Clements.
Q. For Dr. Clements later1
A. Yes, sir.
page 431 ~ Q. How far was Blake's pond from the creek'l
A. Right through the pond; right along at it,
what they told me was Blake's pond. I had nothing to do
with over there. I was instructed when I went there first
to drive turkeys, we were not to cross that creek_, because the
creek was the line and I never crossed it. I drove turkeys
from 1911 to 1929 and I never crossed it in driving.
Q. Blake's pond was across the creek f
A. Yes, -sir.
Q. The creek did not run into Blake's pond, but alongside
of it?

--7
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A. Yes, sir.
Q. Don~t Max Springs branch run into Blake's pond?
A. I don't think so.
Q. Do you know where ~fax Springs swamp is?
A. Yes, ·only know where the water runs out there. That
was told to me to be Gravel Run swamp.
Q. I am talking about lVIax Springs not Gravel Run?
A. I don't know about M·ax Springs.
Q. You drove and hunted there all those years a.nd don't
know where Max Springs branch is 7
A. Yes, it comes into the creek long before it gets to Blake's
pond.
Q. Does the creek come into Max Springs
page 432 ~ branch or Max Springs branch come into the
creek7
A. Max S'prings branch comes into the creek.
Q. Is not Max Springs branch lower than where the creek
runs¥
A. No, Max Springs br.anch runs down to the creek and
runs into it.
Q. ·Charles, you were up here the last time this case was
tried, were you not 1
A. Yes, sir.
Q. Did not put you on the stand?
A. Yes, I was called, but the judge cut off the witnesses.
Q. Funny they did not put you on the stand Y

By lVIr. White: Is that proper, your Honor?
By the Court : No. that is a matter with counsel.
By Mr. 'Vhite: I ask the Court to instruct the jury to
disregard it .
.BY the Court: I have just told the jury to disregard it.
Bv lVIr. Haw:
.. Q. Did yon know all this the last time you were here be-fore?
A. Yes, sir, and before, too.
Q. ·Had yon talked to Mr. Woody about it Y
A. Yes, I ha:ve and to ]Jfr. Abrams.
Q. Had not talked 'vith him before the last trial f
A. Yes, we talked about it. lVIr. Woodv asked
page 433 ~ me about it. I told him how long I was there. l-Ie
said ''I summon you to court''.
Q. You told lVIr. Abrams you did not know anything about
it?
A. No, ~fr. Abrams asked me about it at his shop.

.

.
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Q. Did you not tell him you did not know anything about

it'
.
.
· A. No, I did not tell him that. I explained to him:::c~r-_
tain fa-cts of it. I-Ie said, "Cha.rles, I don't think I nee'd
von".
- Q. "Vhen you told 1Yir. Abrams .what you knew of it, he
said, he would not need you Y
A. ·We were in his shop and I .explained it to him and he
saj d "I won't need you".
Q. As ·a matter of fact did you not tell him you did not
]mow anything about it 7
A.. No, sir.
(The witness stood aside.)
~

CLEVELAND ADAMS,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:

page 434

DIRECT EXA.1YfiNATION.

Ry Mr. Mitchell:
Q. vVhat is your name?
A. ·Uleveland Adams.
Q. Where were you raised and born 7
A. IGng William County, about two miles from Central
Garage.
Q. How old are you 1
A. About forty-two years old.
Q. Are you acquainted with the Pampatike farm'
A. Yes, I moved there in 1908.
Q. How long did you work on the farm?
A. From 1906 until no,v.
Q. Still work there Y
A. Yes, worked some crops there this season.
Q. When you first began to work on Pampatike farm who
had it in charge?
A. 1Yir. Gene Clements.
Q. Do you know what is spoken of as the Manquin CreekY
A. Yes, sir.
Q. When did you first become acquainted with the creek Y
A. In 1908. We did some fencing there in
page 435 } 190R, the first year I was down there.
Q. Will you tell the jury whether or not the
location of that creek is in the same place it was when you
:first knew it Y
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CA. In the same place now, as far as I know, as when I first
-"lknew it.
·
Q.. n:o .yon know anything about a wire fence being put
down there on ·a meadow near· this creek, to €nclose some
meadow land y
A.· I don't know what fence yon refer to. We had fwo or
three fences we run in there.
Q. Tell. about any fences you know about there Y
A. One enclosed space right up there from the bridge that
crossed .from the black land fence to the creekY
Q: What' was that fence put there fort
A. That 'vas to sepa.ra te the big low ground land fie~d and
what we called the sycamore cnt; some cleared land on both
sides. The years that we worked that big low ground land
we grazed the opposite side, then other years grazed the
opposite side.
. Q.. What· other fences T
A. Another one near where Mr. Woody had his mill last
year. That cut the cows off, to keep them from going into the
island.
Q~ Do yon know the ~and in dispute between
page 436 ~ the creek and Woody's'
- ·
.A. Yes, sir.
·
.A. Yes, always grazed it since I been there.
Q. Who grazed itY
.A. Mr. Clements and mine together.
Q. Do you know who claimed that land that was enclosed
by the fence, whether the Blakes claimed it, or the owners
·of Pampatike farm Y
.A. The owners of Pampatike always had it in their possession ·at the ·time I was there.
·Q. Have you ever done any hunting on the Pampatike
farmf
A. Yes, sir.
Q. Tell the jury the extent of your hunting on Pampatike
farm with· reference to this creek~
·
; A. I always hunted the present creek that is now .there
during the time Mr. Clements was there. After he left there,
before I rented myself. I always· paid rent for trapping
the place.
Q. Do you mean to tell the jury you rented and trapped
the land now claimed by the Abrams Y
·
A. Yes, sir.
Q. Was any question of claim of it by the owners of the
'.A~rams or Blake farm!
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A. No, sir.
Q. Will you tell the jury whether there h.; any
dyke running alongside of what is known as the
Manquin creek; if so, what you knowf
A. I don't know anything about the dyke, except the dyke.
runs up by the ridge woods, but as you left the woods the
dyke follows along the edge of the old black land field.
Q. Has it been· there ever since you have been there, since
1908?
A. Yes, sir.
Q. Were you there when a ditch was cut somewhere near·
the ridge woods, at an elbow near the ridge woodsY
A. Yes, sir.
Q. Do you kno'v who cut that ditch 7
A. Mr. Clements had the work done. I think Phil W orthant
and some Banks boys did the work.
Q. Do you know whether Charles Gaines was there f
A. Yes, I think Charles and one or two others were in there
to do the work, and did not have anything to do the work
with. Which one went in first I cannot say. What cutting
was actually. done was done by Phil Wortham and Frank
Watson and the Banks. I know the Banks when I see then1.
I could not swear to the first names of the Banks.
Q. In reference to the hunting on this piece of
page 438} land-you say you know the piece of land in dis- ·
pute, do you know whether he ever had that land
posted!
A. Yes, sir.
Q. How do you know it 1
A. I put one lot of signs on there myself.
Q. What year was that?
A. I cannot say exactly; I think around 191.5; but just what
year I cannot say. The next lot put on there was 1925. The
first signs were pasteboard or cardboard. The next lot put
on there were tin signs, printed in Richmond by Mr. Cross.
Q. You lived there with J\IIr. Clements soon after he went
on tlie farm, did you not; or had Mr. Clements been living
there long before you went there to live 1
A. I think ~Ir. Clements took possession about 1902.
Q. Do you know of your own knowledge whether or not
~Ir. Clements. got permission from anyone to put up that
wire fence?
A. No, sir.
Q. Do you know anything about whether j)rir. Abrams, after
they purchased the Blake property, whether they cut any

page 437 }
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over there, and do you know the circumstances under
which they cut it, if they cut any?
A. Yes, they got some fire wood in there by the bridge.
That was tl1e last one or two years of ~fr. Clempa.ge 439 ~ ents' life; they got some out there.
Q. Do you know under what circumstances
they got itT
A. I understand that he got permission from them to come
through from the old county road to the black land, and after
his death I }{now they did not eut any more wood, because
different parties had it in charge then and they did not cut
any more wood in there.
Q. Did the Manquin creek as you knew it in the year 1908
1·un into the Blake pond?
A. Not exactly what they told me was Blake's pond. Blake's
pond ·was on the opposite side of the creek. It was pretty wet
nnd low all along there where the creek went by the pond
in the winter. When I rented on the right hand side of the
creek when you went in there low places in there and wet
a.t all times. I never saw it dry. Some water on both sides
every time I went in there. summer or winter.
Q.. Do you know anything about a ~Ir. Booker or Adkins
cutting any timber down there? .
A. Yes, sir, I know ~{r. Adkins cut some ash stuff in there.
Q. ·Did he cut over what you know as the 1\fanquin Creek?
A. Yes, sir.
Q. Do you know whether or not he was stopped Y
A. Yes, sir, I know he was stopped.
Q. Do you know tha.tY
page 440 ~ A. Yes, sir, I knew he was stopped.
Q. Who stopped him Y
A. Mr. Eugene Clements. Part of the stuff he cut and left
in there I hauled away for stove wood.
Q. Do you know anything about ~Ir. Booker cutting any
there?
A. No, not on the island.
.
Q. Do you know whether he cut any timber across what
is known as the !tlanquin Creek?
A. No, sir.
Q. Who owned the land that is now claimed by the Abrams
when you ·first began to work on Pampatike farm~
A. Which land do you speak of, the land on the other side
of the creek f
Q. Yes?
A. l\fr. Blake.
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Q. Were you living· on Pampatike farm when the Blakes
owned the land· on the other side of the cr~ek T
A. Yes, sir.
Q. To your knowledge, do you know whether the Blake~.
ever claimed across what you speak of as the Manquin creek!
A. No, sir.
Q. By cutting this canal, or whatever you call it, near the
ridg-e woods, did they change the course of the creek of which
you speak as the ~Ianquin creek?
A. "There it continued through the low
page 441 } ground f
Q. Yes?
.
A. No, sir, except for the 'distance where he left the creek
here and went in here (indicating) a· distance of. abou :fifty
yards, where he cut off this .elbow.
Q'. When were you there last, you say you left there-were
you there last 'Vednesday when any of the Abrams were on
the land in dispute t
A. I could not say whether Wednesday or Tuesday.
Q. w·ere you there any day last week when the Abrams
were there Y
·
A. Yes, sir.
Q. Did they point out to you the land that they claim as
being· the old ~Ianquin creek bed f
A. Yes, sir.
Q. You have stated that a ~nal or ditch was cut up there
near the ridge woods to take the bend out of the creek-is the
place where the Abrams claim the old Manquin creek bed
1vas at the point where this ditch or canal was cut near the
ridg·e woodsY
A. I do not understand that.
Q. You know where the ditch was cut by the Bank boys
and Phil '"\Vortham T
A. Yes, sir.
Q. Where is the old bed of the creek as claimed by the
Abrams located with reference to that ditch Y
page 442 } A. About 175 or 180 yards below where you get
through there.
Q. You mean south ·or north Y
A. Below.
Q. Did you step it off 7
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Sutton:
· Q. The first you knew of Pampa tike is 1908 7
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A. Yes, sir.

.
Q. Y o.u don't know anything about where this creek run
prior to that time Y
A. No, sir.
.
Q. When you went there part of it was running across the
black land?
A. s·ome of the water would break over where I speak of
to: get out; went by the black land.
Q. The other part was turning to the rig·ht and coming over
towards Blake's!
A. Yes, sir.
Q. Then Mr. Clements cut a ditch or something up there
after that time to try to keep this water from going through
·
the black land; is that true?
A. Yes, tha.t is what he cut the. ditch for, but that job was
never finished; some water still going through there.
Q. Then, Mr. Woody put a cement dam there
page 443 ~ to try to keep the 'vater from going through the
black IandY
A. Yes, sir.
Q. How far is the ditch from where ~Ir. Woody put the
damf
A. Right at the end of it.
.
Q. The dyke went all the way down the edge of the black
land, did it not f
A. Yes, sir.
Q. You are certain ·of that Y
, A. The dyke follo,ved the edge of the black land, yes.
·Q. Was there any remains of a tram road when you went
thereY
A. Yes, some places timbers there, and some places rottened out.
Q. Would any water stand along· by the side of this old
dyke when yon first went there?
A. Yes, does now when we have a big rain and the low
grounds overflow.
Q. Yon don'.t know what the boundary line between Pampatike and Blake's is?
A. Alwa.ys told me ~fanquin creek.
Q. Did yon not tell Mr. ~fordecai Abrams and Mr. Mack
Abrams, in the presence of Mr. Walter Butler, tha.t you knew
nothing about that f
A. No, sir.
Q. You deny that?
page 444 ~ A. Yes, sir. ·
Q. When you set the traps down there you had
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a great deal of trouble losing your traps there, did you not 1
A. I lost traps at places in the swamp there.
Q. Other people used to trap there, too?
A. Not as much from the trappers as night hunters and
fox hunters.
Q. You know ~Ir. Abrams cut fire wood across the creek
during ~Ir. Gene Clements' lifetime?
A. Yes, sir.
•'
Q. You also know Mr. Adkins cut ash tin1bers across the
creekY
A. Yes, sir.
.
Q. Did he cut to the bed of the old creek 7
A. No, sir.
Q. If he testifies he cut to the bed of the old creek he is
mistaken, is heY
A. I have nothing to do with that.
(The witness stood aside.)
page 445

~

.TIM HINES,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
DIRE·CT EXAMINATION.
By

~Ir. ~Iitchell:

Q. Is your name Jim Hines 1

A. Yes, sir.
Q. How old are you 1
A. Coming sixty-nine.
Q.. Are you acquainted with Pampatike farm Y
A. Yes, sir.
Q. Did you ever live on it 7
A. Yes, sir.
Q. When did you Jive on Pampatike farm Y
A. Just about thirty or forty years ago.
Q. Do you know what year you went there; who was on
Pampatike farm when you went there; I mean who had charge
of itt
A. Colonel Carter owned the farm.
Q. Did you work for Colonel Carter there Y
A. Yes, sir.
Q. You worked· for ·Colonel Carter 7
A. Yes, I was raised there.
Q. Are you acquainted with what is known as
page 446· r the Manquin creekf
A. Yes, sir.
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· Q.. Are yon acquainted wth the land that was owned by
the Blakes when you lived there?
A. I knew some of it.
Q. Do you know the line between the Blake farm and the
P.ampatike farm Y
A. ·~fa.nquin creek; I always understood Manquin creek.
Q. Do I understand you to say you were raised on Pampatike farm?
A. Yes, I was raised on Pampatike farm.
Q. Do you know how old yon were when you lived there Y
A. When I went to work there I 'vas around between 15
and 16 years old.
Q. But you were born on Pampatike farm?
· A. Yes, sir.
Q. About how old were you when yon first became acquainted with ~Ia.nquin creek-when you were first old enough
to know it?
A. About 16 years old.
Q. Have you been up there to the place or creek recently,
within the past 12 months?
A. Yes, sir.
Q.. What year did yon leave Pampatike farm Y
A. I can't exactly tell what year I left there.
page 447 ~ Q. Did you leave there during the time Colonel
Carter was living there 1
A. I left there during the time Mr. Woody was there. When
I left I left him there.
Q. 1\{r. J. P. Woody?
A. Yes, sir.
Q. Have you had occasion to g-o back to the Pampatike
farm since you left during· the period that ~Ir. Woody lived
there?
A. I went back there last year ; walked around there.
Q. I want you to tell the jury whether the creek tha.t you
sa'v flowing when you were there last year is the same creek
that you have always understood as being the Manquin
creek?
A. The same creek is there now that was there then.
Q. Has there been any change to your knowledge?
A. I have not seen it; have not seen any change in the
creek at all.
Q. Has .anyone pointed out to you the land in dispute in
this suit?
A. What do you mean Y
Q.. I mean the land in controversy, has anyone shown you
what is in dispute, what the Abrams claim to be the line?
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A. Yes, sir.

Q. Do you know where the old dyke used to
page 448 } be?
A. Yes, sir.
Q. Did that ereek ever flow alongside that dyke~
A. Not in my day. I ha:ve never seen it.
Q. State whether or not it followed the dyke pretty close
until it got to the ridge woods¥
A. Well, I suppose, according to my judgment, around
about 30 or 35 yards; in some places further.
Q. Do you know where ·the ridge woods is?
A. Yes, sir.
Q. State whether or not the dyke followed what you know
as the J\tlanquin creek after leaving the point which you speak
of as the ridge·woods? Did the dyke run along·side' the Manquin Creek gong· towards the river?
A. No, I never saw the dyke run down by the side of the
creek.
Q. I understood you to sa~ you were there last year?
A. Yes, sir.
Q. Did you see the remains of the old dyke when you were
there last year?
A. I sa"r the old dvke there.
Q. Is the dyke at· the same place it was when you first
lrnew it?
A. The same place, according to my judgment.
Q. Did Colonel Carter claim the land to the ~{anquin creek
as you now understand?
page 449 } A. Yes, sir, I understood the creek was the line
between the two farms, ~1:anquin creek.
Q. And Colonel Carter claimed all the meadow land to
that creek?
A. Yes, sir, claimed it all to the creek.

CROSS EXAMINATION.
By ~1:r. Sutton:
Q. Uncle Jim, have you ever been to Blake's pond?
A. No, sir, I have never been to Blake's pond.
Q. Blake's pond was on the Blake side of Manquin creek,
.was it not?
A. That is what I understood.
Q. When you were working on Pampa.tike in the black land
you could drive to the end of the row and look over into the
creek, could you not?
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A. In some places I could.
Q. This old dyke that went down the end of the black lands
was- crooked as it went down, curved Y
A. Yes, sir.
·Q. It was kept up during your· time theref
A. Yes, sir.
·
Q. ·Colonel Carter had it worked on every year, did he
notY
A. Yes, sir.
Q. Ephraim Bowler used to work on it f
A. I don't remember Ephraim Bowler working
page 450 ~ on it. He had a man he hired by the year to work
on that dyke.
Q. He is dead now Y
A. Yes, sir.
Q. Jin1 Gavin f
.
A. Yes, sir, .and Carter Butler, Butler was the main one.
Q. There was a ditch on the Pampatike side to ca.rry away
the waste water, was there not?
A. What you mean, a ditch on the :field side f
Q.. YesY
A. I don't remember being any ditch there; at least plenty
of ditches there to carry the waste water, but the dam wa.s
the main thing to stop the water from the black land.
·Q. Did the water flow on the Blake side of the old dam
or dyke when you were there 1
A. I don't know anything about the Blake side; the water
run right down that Manquin creek.
Q. As a matter of fact, you never went aeross that dyke
in your life, did youT
A. Yes, I went across that dyke.
Q. Did you not testify at the last trial that you never went
across that dyke in your IifeY
A. No, sir, I told you I never bothered at Blake's pond.
Q. The water run down on the Pa.mpatike side of tl1a.t dyke
that Colonel ·Carter worked every year!
.
A. We worked on the opposite side of the dam.
page 451 ~ On the opposite side of the dan1 was the field.
Q. ·On ·the Blake side of the dyke the water
run on the Blake side of that dam?
A. I don't know what run on the Blake side; I could not
tell you that.
(The witness stood aside.)

------------
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V. W. FOX,
another witness introduced on behalf of the defendant, being
first duly sworn, testified as follows:
DIRECT

EXA~IINATION.

By Mr. Mitchell:
Q. State to the jury your name and place of residence 7
A. V. W. Fox, l'Ianquin, Va.
Q. How long have you lived in King William County 1
A. B-orn in King "\Villiam ~County; forty-nine years.
Q. Do you know the stream known as Manquin creeld
A. Yes, sir.
Q. How long have you known it?
. A. Since the spring of 1905.
Q. You have known it since 1905 ¥
A. Yes, sir:
Q. Do you own any land that this stream happage 452 ~ pens to be the boundary of?
A. Yes, sir.
Q. Whose land does your property adjoin?
' A. Adjoins Mr. Abrams and also C. C. Woody's.
Q. Mr. Fox, do you know the piece of land that is in dispute in this suit, between ~Ir. Abrams and Mr. Woody¥
A. Yes, sir.
Q. You know the line claimed by 1\!Ir. Abrams and you know
where the creek flows Y
A. Yes, sir.
Q. How long have you know the creek at that point?
A. Ever since the spring· of 1905.
Q. Where has that creek been flowing since you have ha.d
personal knowledge of it¥
A. The same place where it is at today.
Q. Do you know the place that ~fr. Abrams claimed that
the creek at one time flowed?
A. I know of the place, but I don't know that it did flow
there.
Q. I say, do you know the place where he claims it flowed 1
A. Yes, sir.
Q. Since you have known Manquin creek, since 1905, I believe you said, has it ever fl«?wed at that point?
A. No, sir.
Q. Do you know where the elbow was cut out
page 453 ~ of the cre~k?
A. Yes, sir.
Q. Do you know the point in ].{anquin creek that Mr.
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Abrams claimed that the creek broke out at some time in the
past and flowed along by the old dyke-do you kn·ow where
1\£r. Abrams clamed the creek broke out from where the creek
is now flowing?
A. Yes, sir.
Q. You know where the elbow was cut out?
A. Yes, sir.
Q. How far is the elbow from where :Nir. Abrams claims
the creek broke out at the present bank?
A. I would have to guess at that; I never measured it.
Q. Does the cut off at this point have any tendency at all
to change the course of the creek south of itT
A. No, sir.
Q. You are related to ~Ir. Woody?
A. I married his sister.
Q. ~Ir. Fox, could yon give the jury any information as to
how high this land that ~ir. Abrams claims ti1at the creek
·ttt one time flowed is above the place 'vhere it is flowing at
the present time Y
·
A. The place where the dyke runs down and right by the
side of that dyke is elevated higher than where the creek is
flowing now. It is higher there than where the creek is
flowing·.
pag·e 454 ~ By ,Juror:
Q~ How much higher?
A. I don't know; I would have to guess at it, but higher.
Yon can see it is higher.
CROSS EXAl\tiiNATION.
By Mr. Sutton:
Q. 1\{r. Fox, if the creek flowed down by that dyke you
would have to build up· higher to make it flow somewhere
else?
A. vVell, it would have to fill up to do it.
Q. A part of the creek began flowing across the black land f
did it not; or was that before your da.y?
A. No; that was not before my day. I recall where the e]~
bow was cut out for a short distance.
Q. Did not a part of the creek flow out over the black land?
A. Yes, sir; cut a. ditch to keep it from going out over a.t
the ridge woods. The ditch led down by the ridge woods.
Q. Yon don't know anything about where the creek flowed
prior to 1905 Y
A. No, sir.

-

.
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Q. You don't know anything about the sawdust, or what
effect that had on the creek Y
A. No, sir.
Q. That was before your timet
A. Yes, sir.
Q. But you do know the direction the creek
pag·e 455 ~ was flowing a part of it 'vas flowing across Pampatike and the other part went towards Blake's T
A. Yes, hut it did not run by the dyke.
Q. It looked higher to you than where it now flows?
A .. Yes, sir.

By

~Ir..

White:

Q. If the flow of the water had gone along where Mr.

Woody built this dam that you told the jury about, all the
water would have gone down there and none would have
gone where Mr. Abrams clwim, at all. would it.?
By Mr. Ha,v: We object to that question.
By the ·Court: Y-ou gentlemen may draw the conc1usions
from the evidence for the jury in your argument_
By

~Ir.

White:

Q. I ask you, is it a fact, if this water had turned off there

to the left would any of it have come down to this point where
the Abrams claim the creek at one time flowed Y
A. ·Could not have gotten there unless somebody had cut
a ditch and nobody cut a ditch there. If they cut a ditch
there a hundred years ago, where is the dirt that come from
that ditch?
(The 'vitness stood aside.)
page 456 ~

S'COTT BANKS,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Mitchell:
·Q. Is your name Seott Banks Y
A. Yes, sir.
Q. Where do you live 1
A. About a half mile from Falls postoffice.
Q. Did you ever cut a ditch for }fr. Gene Clements on
Pampatike farm-how old are you now?
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A. I reckon I am about fifty years old.

Q. Did you ever. cut a ditch for Mr. Gene Clements on Pampatike farm?
A. Yes, I helped to cut a ditch there.
Q. What yea.r was that?
A. I think that was 1908.
Q. Did anyone help you to cut the ditch 1
A. Mr. Gene Clements let the job to Phil Wortham and
Phil Wortham got me and.Frank Watson to l1elp him.
Q. Was Charles Gaines there Y
A. I think Charles Gaines had started before we got there.
Q. Where was that ditch cut, can you tell the jury?
A. That ditch was cut not very far from the
page 457 ~ ridge woods.
Q. What was the object of cutting the ditch f
A. The object of entting it ]{r. Clements saidBy the Court: Don't say what 1\Ir. Clements said.
Witness continues:
A. ·Cut it on account of the bend. They claimed the water
flowed over on the black land. That is the way I understood
it.
Q. Was there an elbow where you cut the ditch Y
A. Yes, sir.
Q. By cutting the ditch did it take the elbow out of the
stream of water?
A. Yes, sir.
Q. Did you notice which way the water was flowing down
the creek when you cut the ditch-did you notice the way the
· creek ran at that timeT
A. The creek I think was going sort of westward-going
east, I think.
Q. What I am talking about is, did you notice a creek there
when you were there f
A. Yes, the creek was there.
.
Q. Have you been back there since you cut that ditch f
A. I was up there last Tuesday.
Q. Is that creek now running as it was when you cut the
ditch for Mr. ·Clements in 1908?
A. Yes, sir.
Q. The same wa.y Y
page 458 } A. Yes, sir. ·

'
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CROSS EXAMINATION.
By ~Ir. Haw:
Q. Charles, how many times had you been there before
you cut that .ditch Y
A. I had not been there before last Tuesday.
Q. Had you ever been there before you cut the ditch 1
A. The first time I had ever been there 'vas when I cut
the ditch.
Q. Did you ever go there after that time until last Tuesday!
A. No, sir.
Q. The first time you saw it was in 1908 f
A. Yes, sir.
Q. The next thne was last Tuesday 1
A. Yes, sir.
Q. You paid no attention to where the creek was running·,
did youY
A. I know--tim creek 'vas running there.
Q. You know it was not running up this way, and you know
it was not running· t11is way (indicating)?
A. It was certainly going· westward.
Q. Was it not running to the black lands there?
A. I don't know.
Q. L.et us forget east and west and talk about right and
left. vVhen you were walking on clown the ridge
page 459 ~ was not the water flowing in the blac.k land 1
·
A. We only cut half the hend off.
Q. Was not he water flowing ·over there ·in the black land?
A. It had been flowing over there.
Q. Did you see the dam ~Ir. VVoody put up there·?
A. Yes, sir.
Q. Was that not to stop the water flowing over there 1
A. Yes, I guess so.
Q. Been flowing· there since 1908 f
A. I could not tell you, because I was not there.
Q. It \vas flowing· there in 19081
A. It had been flowing, so Mr. Clements said.
Q. It had been flowing· -over in the black ]and on the left
hand side of the creek, as you look down the creek ·f
A. I gue~s so.
Q.. Smne guesser, are you not'/
A. I ~in 't going to tell you, unless I know.
Q. It had been flowing· on the black lanc11
A. They said it had.
Q. You said below there it flowed to the rig·ht?
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A. I did not say. I told you we cut the elbo'v bend off.
Q. That is all you know about itT
A. Yes, sir.
Q. YOU· don't know where the creek went below there 1
A. I have never been below there; I don't
page 460 ~ know.
Q. All you know is you cut a. ditch to keep the
water from flow ~ng· over in the black land~
A. Yes, sir.
Q. \¥here it went below there, you don't know; you clid
not go down there 1
A. No, I did not go down there.

(The witness s~~ide.)

~v-

vV. B. TILGHMAN,
another witness introduced on behalf of the Defendant, being first duly sworn, testified as follows:
page 461

DIRECT EXAJ\IIINATION.
By ~fr. White:
QL l\tir. Tilghman, you live in J{ing William County, I believe~

A. Yes, sir.
'Q. Have you lived here long~
A. Been living here since 1898, but where I am now since
1901.
'
Q. Did you kbow l\tir. Broc.kenbrough Blake?
A. Yes, sir.
Q. H-ow long have you known him?
A. Since 1901.
Q. Is Mr. Brockenbrough Blake living or dead 1
A. Dead.
Q. Did you ever have a conversation with him about a
pond behveen Blake·'s property and the Pampatike property;
if so, tell when and where and what the conversation was~
A. There is a pond down there, the Blake pond, where
they used to kill geese and ducks in the years back before I
came here. They used to talk about how the pond used to
be a good pond, but it 'vas not any account any more for
g-eese and ducks ; that they stopped coming there.
page 462 ~ They spoke of it frequently, and on one occasion
I asked 1\fr. Brockenhrough Blake who the pond
belong·ed to; if it was his or partly his and partly his neighbor's. He said, "The line between Pa.mpati.ke's and our
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property runs through the pond". I said, ""'Wllo owns the
most of it1" He said, "Pa.1npatike o'vns the most of it". I
said, "If that is the case, 1\:Ir. Blake, how come you to· hav~
~ontrol of it?'' l-Ie spoke of driving· people off. He· said·
that was the arrangement between him and the Carters. I·
did not ask him why, but the Blakes lived closer than the
Carters did. He said they had control of the pond and they
drove anybody off with guns there.
CH.OSS EXAl\fiNATION.

By !fr. I-Ia.w:
Q. Where did you say the conversation occurred Y
A. I am not positive, J\fr. Haw, 'vhether it was at my house
or at l\fr. Blake's. I was at his house a. number of times
:and he at mine.
Q. What year was this conversation 1
A. I really could not tell you. I suppose somewhere about
190:3. It was not long after I knew l\fr. Blake.
Q. Did you ever p;o to the pond 1
.
.A. No, I have never been to the pond. I have gunned at
Mr. Blake's, with lVIr. Blake. Gunned around the hills, but
never been on the poncl. I alwa.ys had some cupag·e 463 ~ riosity to see it, but never went there.
Q. He did not tell you the Manquin cre·ek was
the line between Blake's and Pampatike?
A. Mr. I-Iaw, it is possible he mig·ht have told me, but I
:am not sure. I:Te told me about the line. He seldom came
to the house without telling· me the line between Pampatike 's and his property run throug·h the pond. He spoke of
Gravel Run.
Q. If 1\fanquin crl?ek is the line and if it is a. fact, as has
been testified here, that 1\'Ianquin creek runs to one side of the
pond, then 1\'Ir. Blake was wrong1
A. I could not tell. I have never been to the creek and
pond, with regard to the creek running into it.
Q. If it is a faftt that 1\ianquin creek did not run through
Blake's pond, but r&n this side of Blake's pond, then you
are evidently mistaken if l\.fa.nquin creek is the line?
By ~Ir. \Vhite: Tell what you mean by this side of the
pond.
Bv 1\Ir. Haw·: The east side.
By 1\Ir. l\Htchell: Towards Pampatike Y
By Mr. Haw: Ye~.
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A. ],fr. Haw, really; I do not know anything about the line~
It is possible ~fr. Blake l1as told me. I don't remember
whether he told me whether ~Ianquin creek was the dividing
line or not. I know he has told me a. whole lot,
page 464 ~ but I do remember about the pond, because I was
rather surprised that he should have control of
it when more than half of it, as he said, belonged to Pampatike.
Q. It would be rather surprising 1
A. Yes, it struck me that way.
Q. This has been about thirty years ago?
A. Hardly that long.
Q. It is possible you may be mistaken 1
A. I don't think I could be mistaken about it. If I had
any- doubt about it I would not make tl1e statement.
Q. If 1\{anquin creek did not run into Blake "s pond, l1ut
run to the east of it, then you 1nust be mistaken?
_
A. It strikes n1e that Mr. Blake said in talking to me the
stream did not· run into the pond.
Q. So, then, your recollection is Mr. Blake told you ~lan
quin creek did not run into the pond1
A. It seems to me that way, but I a.m not positive of that
as I am that he told me more than half the pond belonged to
Pampatike. I am sure of that.
Q. You a.re sure that he told you that tl1e strearn which
is the boundary line did not n1n into the pond 1
A. I a.m not sure that he told me that the stream that ran
between them was the boundary line.
Q. Then you must be n1istaken?
A. I am not mistaken about what he told n1e.·
page 465 ~ If any mistake he must have been mistaken.
Q. When was the first time you told anybody
about this?
A. I don't know.
Q. Were you up here at the last trial of tl1is case¥
.A. Yes, sir.
Q. You were not a witness here 1
A. They asked me, but I don't thini{ they put n1e on the
stand.
Q~ All you aure sure of is nir. Blake told yon J\fanquin
creek did not run into the pond, yet that he told you part
of tile pond was Pa.mpatike?
A. I say I aJn positive J\fr. Blake told me the larger part
of the part belonged to Pampatike. That impressed me, that
the larg·er portion if it belonged to Pan1pa.tike, yet that the
Blakes had control of it. But as to the statement that I am
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not positive of, it is that he told me the stream did not run
into the pond.
·Q. That makes it still more strange, if that stream was the
boundary line between Pampatike and Blake¥
A. I don't know anything about the boundary line.
(The witness stood aside.)
page 466 ~

E . S. CAR.TER,
another witness introduced on behalf of the Defendant, being· first duly sworn, testified as follows :
DIRECT EXA:NIINATION.

Bv :M.r. J\IitchelJ:
·Q. Mr. Carter, do you live in King "\Villiam Countyf
A. Yes, sir.
· Q. How loug have you lived in this county?
A. About thirty-three years, I think.
Q. Do you know the stream called :rvi:anquin creek 1
A. Yes, sir.
Q. How long have you known it f
A. About thirty years.
Q. Do you know where the stream ·flows down .by the Pampatike farm 7
A. Yes, sir.
Q~ How long· have you known the :1\fanquin creek as 'it flows
throug·h the Pampatike farm f
A. It don't flow there; flows through the line.
Q. Is that th~ boundary line between Pampatike and some
other property f
A. I don't know positively; been told so.
Q. It is the boundary line between what properties~
A. Between Pampatike and the property 1\fr. Abrams
owns; it was Blake's.
page 467 ~ Q. Have you known the creek there as the
boundary line for thirty years~
A. I have heard so.
Q. Can you tell the jury whether or not that creek is flowing in the san1e direc.tion it did thirty yeats ag·o?
A. Up where Nfr. Clements cut a canal it is 'vhere it was
thirty years ago.
Q. When did you see it last1
A. Last Friday or last Thursday. I went there once with
~fr. Sam Abrams al?ont three weeks ago, I reckon. I sa'v it
then. I have seen it off and on ever since 1906. 1906 I loaded
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three vessels down there. I passed over a little bridge Mr.
Parrish built there twice a day for several days, and the
creek was there then, and it is in the same place. That is all
I know.
Q. You say you went down there with Mr. Sam Abrams 'l
A. Yes, sir.
.
Q. What did he ask you to go down there for 7
A. To see if that canal was in the place where it is now.
CROSS E·XAMINATION.

Bv J\1:r. Haw:
·Q. This canal or ditch, is that not above where Mr. Woody
. put the concrete dam?
A. Mr. Woody's concrete dam is right at the mouth of the
outlet of the canal.
page 468 ~ Q. What canal are you talking about 7
A. One Mr. Gene Clements cut across a bend in
the creek.
Q. Above where Mr. Woody's dam is?
A. The canal is at the mouth of this dam.
Q. What interest did you have in this creek thirty years ·
ago?
A. I was loading· vessels down there.
Q. You say in 1906? .
A. Yes, ::.ir.
Q. Twenty-five years ago instead of thirty, as Mr. Mitchell said?
A. I had been going up and down there.
Q. What transaction did you have with regard to the creek l
A. Hunting and fishing.
Q. You were not paying much attention to where the creek
·went?
A. I had to do that to fish in the creek?
Q. 'Where did you fish?
A. Every little hole in the creek, up and down to the river.
Q. You were looking for holes in the creek and fish in the
holes
A. Yes, sir.
Q. You knew where the tram road ·was?
A. Yes, sir.
page 469 ~ Q. What could you see from the tramway as
you went along?
A. I could not see anything except the woods, except where
the bridge crossed.
Q. You could see the creek from the tramway?
0
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A. Bound to cross it.
Q. You could see the black land from the tr.am way!
A. No, sir.. ·
Q. Why could you not see it; other witnesses said they
saw itJ
A. ~Iy eyes might have been clos·ed; I generally see things..
Q. What were you doing there 1
A. Loading: vessels for Mr. W. A. Hyman.
Q. You did not see any dyke down there, did you 7
A. ·Yes, been an old dyke there, built a hundred years ago.
Q. You never saw any water on either side of the dyke?
A. No, sir.
Q. That. is right funny, because the ditch is on the Pampatike side nnd you never saw any water~
A. No, siT.
·Q. You never sa'\v any water in the ditch!
A. Not on the dyke.
Q. Never sa'v any water on either side of the dylret
A. No, sir.
Q. Are you sure of that'
A. Yes, sir.
page 470} Q. Just as sure of that as everything else you
l1ave said?
A. Yes, sir.
Q. Did you ever see any '\Vater run across the black land 1
A. I have seen it at tha.t ditch at the foot of the hill at the
black land.
Q. Was that running out on the black land?
A. No; wl1en I was there de·er hunting there was a great
big pond at tl1e black land, but no water except at the ditch_
(The witi1ess stood aside,)
page 471}

By Mr. Mitchell: May it please your Honor,
I desire now to introduce the de·ed of C. C.
Woody, Deed Book 45, page 455. The deed reads as follows:
pag·e 472 } WHEREAS by a certain decree of the Circuit
·
Court of King William County, :Virginia, entered
on the 19th day of April, 1886 in the Chancery cause under
the Style of C. Shirley Carter and wife vs. Ann W. Carter,
et als., Mary Nelson Carter Buckner was allotted a certain
part of Pampatike farm, which is situated in King William
County Virginia. The said tract of land allotted to the said
l\Iary Nelson Carter Buckner contains 478¥2 acres and is
hereinafter described; and,
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WHEREAS the said }fary Nelson Carter Buckner departed this life during the year 1914,"leavirig a Will whereby
she devised all of her real and personal property to the
Safe Deposit and Trust Company of Baltimore· of the .State
of Maryland, in trust, for her there children: Julian Carter
Buckner, Evelyn Byrd Buckner Basinger and Charles Teaclde
Buckner, the said trust to last as long as her son Julian Carter Buckner lived, and after his death, the said trust would
cease and the whole property to be divided in equal shares
among Evelyn Byrd Basinger and Charles Teackle Buckner, a copy of said Will is recorded in the clerk's office of
the Circuit Court of King William Countyr Va., Will Book
No. 2 pages 68, 69 & 70; and,
WHEREAS the said Julian Carter Buckner departed this
life on the 17th day of October 1925, and the tract of land
hereinbefore mentioned having vested in Evelyn Buckner
Basinger .and Charles -Teackle Buckner according to the provision ·of the will of the said Mary Nelson Carter Buckner,
and,
WHER.E.AS the said Charles Teackie Buckner departed
this life during the year 1927, leaving a will
page 473 ~ which was probated in the Orphan's Court of theCity of Baltimore, 1\id., on the 12th day of March,
1927, and a copy of said will is recorded in the clerk's office
of the Circuit Court of IGng William County, Va., Will Book
No. -, page -, and under the provisions of said will, he
devised all of his real and personal property to his wife,
Mildred Lee Buckner, who has since his death married Courtney H. !lodges ; and,
WHEREAS, the said Evelyn Byrd Buckner Basinger and
Lee Hodges and Courtney II. Hodges, her husband,
have agreed to sell the tract of land hereinbefore mentioned
to C. C. Wooddy of King vVilliam County, Virginia, for the
sum of $7500.00.
·
~Iildred

NOW Therefore This Deed, J\1:ade this lOth day of January 1930, behveen Evelyn Byrd Buckner Basinger (widow),
l\Iildred Lee Hodges and Courtney H. Hodges, her husband,
and Safe Deposit and Trnst Company of Baltimore, Trustee
as aforesaid, parties of the first part, and C. G. Wooddy,
party of the second part,
WITNESSETH:

That for and ·in consideration of the
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premises, and of the said sum of $7500~00 to them in hand
paid, the receipt whereof is hereby acknowledged, the said
Evelvn Byrd Buckner Basinger, 1\{ildred Lee Hodges and
Courtnes H. Hodges, her husband, and the Safe Deposit
and Trust Company of Baltimore, Trustee as aforesaid do
grant unto the said C. 0. Wooddy, the said individual grantors convenanting with General Warranty,
All that certain tract or parcel of land lying and being·
in King William County, Virginia, containing 478'lj2 acres
and bounded and descrbed as follows: Beginning at a white
oak o.n Fountainbleau line, thence 'South 27 degrees West
92.50 .chains to gate post, thence South 18 degree E. 22.50
chains to the middle of the barn door, thence
page 475 ~ South 18 deg-rees W·est 48.50 chains to point on
th~ Pamunkey River, thence up the river 17.50
chains to the mouth of Manquin Creek, thence up said creek
226 chains to a gum tree, corner to Fountainbleau, thence N.
70 degrees East 52.50 Chains to the beginning, ·being that
portion of the Pampatike estate allotted to ~Iary Nelson
Carter Buckner in the partition thereof in the chancery suit
of C. Shirely Carter and wife vs. Ann W. Carter, et als., as
per decree of the Circuit Court of King William County, Virginia, entered on the 19th day of April 1886, and recorded iu
Chancery Order Book No. 1, pages 88, 89, 90 etc., and also
recorded in Deed Book No. 5 pages 291 etc.
And the said parties of the first part do grant unto the
said C. C. W ooddy, all of their right, title and interest in
and to the roads and rig·ht of way appertaining to the said
tract of land, and· reference is hereby made to the decree of
the circuit court of King William County, entered on the 19th
day of April 1886, in the chancery cause of C. 8hirley Carter and wife vs. Ann W. Carter, et als 'vhich is as follows:
"that to each heir holding a landed portion is assigned a
right of way in common in the broad road running through
the middle of the farm and dividing it into two parts, and·
which leads from the lower landing to the public road, and
to each such heir a rig·ht of way to this middle road by all
existing· roads, or any other agreed upon by the parties in interest, and to "\Villiam P. Oarter a right of 'vay to the upper
Island Landing, through ·the land of Mary C. Buckner by
the existing· road together with the right to use said landing
and to C. Sbirly Carter the right of way existing roads to
the lower or Pampatike landing, together with the right to
use said landing and that wherever a right of 'vay is assigned
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in common it is understood the heirs so holding in common
are to join in keeping the said road in proper repaid.''
The said Evelyn Byrd Buckner Basinger, Mildred Lee
Hodges and Courtney H. Hodges, her husband, and the Safe
Deposit and Trust Company, of Baltimore, Trustee, as aforesaid covenant that they have the right to convey the said land
to the grantee that they have done no act to encumber said
land, the individual grantors, covenanting that the grantee
shall have quiet possession of the land, free from
page 476 ~ all encumverances, and that they, the said parties
of the :first part, will execute such further as~urance of the said land as may be requisite.
Witness the following signatures and seals:
EVELYN BYRD BUCJ{NE·R BA:SINGER (Seal)
1\IIILDRED LEE HODGES
(Seal)
(Seal)
COURTNEY H. I-IODGES
SAFE DEPOSIT AND TRUST COMPANY.
OF BALTIMQR.E, Trustee
(Seal)
By H. E. W. LEE
Third Vice-President.
(Corporate Seal)
Attest:

Vl. R. HUBNER Secretary.
State of 1\{aryland,
City of Baltimore, to-wit:
I, Chas. C. Reinhardt, a Notary Public, for the City afordsaid, in the State of Maryland, do certify that Evelyn Byrd
Buckner Basinger, and H. Jt}. W. I..JCe, Third Vice-President
of tire Safe Deposit and Trust Company, of Baltimore, whose
names are signed to the foregoing writing, bearing date on
the lOt.h day of January 1930, have acknowledged the same
before me in my City aforesaid.
Given under my hand this 6th day of January 1930.
(N. P. Seal)

CHAS. C. REINHARDT, N. P.

1\:ly Commission expires May 4th 1931.

-----~--------

-------
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page 477 } State of Utah,
County of Salt Lak-e

or
City of Fort Douglas,

I, Nell Abbott, a Notary Public for the County ·aforesaid
ln the State of Utah, do certify that Mildred Lee Hodg~s and
Courtney H. Hodges, 'vhose names are signed to the writing
ltereto attached bearing date on the lOth day of January
1930 have aclmo'\vledged the same before me in my office aforesaid.
~Given

under my hand this 28th day of January 1930.
NELL ABBOTT, N. P.
(N. P .. Seal)

1VIy commission expires May 4, 1931.
Virginia:
In the Circuit Court Ch:)rk,'s Office of King William Couuty,
February lOth 1930.
rrhis deed was presented and together with the certificate
annexed admitted to record.
Teste:

B. C. GARRETT, JR., Clerk.
Recorded in Deed Book No. page 455 &c.
page 478 }

I now desire to introduce Chancery Order
Book No. 1, pages 88, 89, 90 &c. which read as

follows:
page 479 } Virginia:
At a Special Circuit Court bled for King William County
at the Court House on Monday April 19th 1886.
C. .Shirley Carter and M·ary M. Carter, his wife, Pltffs.
against
Ann W. Carter, widow of Thomas Oarter & others, Defs..
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In Chancery.
This cause came on this day to be again heard upon the
p-apers formerly read, and on the petition of P. J. Horwitz~
of Philade1phia1 Penn., praying to be made a party to this
suit, and on the exhibits filed with said petition, which said
peti~ic;>n and exhibits ar.e this day filed by leave of the Court,.
alf~:Rif'the re!K!rt of Commissioner 0 .. ¥·Winston, filed and
d~~e~~+Oth .April 1886, and on the exh1b1ts, accounts & deposition~. returned therewith, and on the exceptions to sai_d re. port,· an:d on the report of Special Commissioner Thos. N.
Carter, dated April 171 1886, and this day filed, on the repo,rt . of Roger Gregory, J no. P. Lacy and Wm. ~V~ Croxton,.
tltree of- the Commissioners appointed by the decree entered herein on the 5th day of October 1858, of the partition
of the land in the bill and proceedings mentioned and known
as Pampatike Farm, among the parties entitled thereto, agreeable to the t-erms of the said decree, .and· upon the plats ''A
& B"' returned and filed with the said report, and was argued by counseL
· On co-nsideration whereof and it appearing to the Court
that P. J. Horwitz is a necessary and proper party to this
suit, it is ordered that he be made a party defendant to the
same; and it further appearing to the Court that the partition made by said Commissioners the most Western portion
of said farm, being-that marked ''A'' I on the
page 480 ~ plat "A'' containing. 478;2 acres and bounded
and described as follows, to-wit: Beginning at a
White Oak in Fountainbleau·line thence S 27 W. 92.50 chains
to gate post, thence S. 18 E. 22.50 chains to the middle of the
barn door, thence 8.18 W. 48.50 chains to point on Pamunkey
River, thence up the River 17.50 chains to the mouth of Manquin Creek thence up said creek 226 chains to a gum tree cor·ner, Fountainbleau, thence N. 70 E. 52.50 chains to the be·ginning· fell to the share of Mary C. B_uckner. __
The next portion of said farm in order from West to East
being that marked No. 2 on said plat ''A'' cop.taining 544¥2
acres and bounded and described as follows, to-wit: Beginning at a White Oak in Fountainbleau line thence S. 27 W.
·92.50 to gate post, thence 'S. 18 E. 22.50 to middle of barn
door, thenc.e S. 18 W. 48.50 to point on Pamunkey River,
thence down the river 14 chains to the mouth of Dam Creek,
thence up Dam Creek 116 chains to an ash tree near the marl
pitt, thence N. 20 E. 23.25 chains to a. gum, thence N. 24 E.
20 c~a.ins to gate post, thence N. 12 E. 25 chains to a point

C. C. Woody v. J. M. Abrams,-Jr., W. R. Abrams, Etc. 297
in road. thence N. 29 E. 25.50 chains to gate post out to
Fountainbleau, thence S. 85 W. 27.50 to swamp, thence S.
75 W. 16 chains to· the beginning, fell to the share of Wm.
P. Carter.
The next portion of said farm in order from West to
East being that· marked 011 the Plat '' B'' as ''No. 3'' containing 675 acres and bounded and described as follows, towit: Commencing at gate post opposite Fountainbleau thence
S. 29 W. 25.50 chains, thence S. 12 W. 15 chains, thence S.
24 W. 20 chains to a gum tree, thence S. 20 W. 23.25 chains
to a ash at marl pit, thence down Pamunkey River to the
lower Pampatike landing, thence along the edge
page 4Rl ~ of highland and marsh to a ditch, thence up the
ditch to a post, thence N. 6 E. 113 chains to a
sycamore, thence N. 50 chains to a honeyshuck tree, thence
N. 73 E. 12 chains to an ash, thence S. 87 E. 31 chains to
a holley in the swamp, thence up the swamp to its head,
thence along the line of Hooper & Littlepage to public road,
fhence along the said road to the beginning fell to the share
of Thos. ·II. Carter, and the remaining· portion 'being that
marked "No. 4" on said plat "B" containing 570 acres and
hounded and described as follows to-wit :-Beginning at the·
post in the ditch, thence N. 6 E. 113 chains to a sycamore,
thence N. 9.50 chains to a honeyshuck thence N. 73 E. 1~
chains to an ash, thence S. 87 E. 31 chains to a holly on the
swamp, thence .down the swamp as it meanders to the Pamunkey Rover, on the line between Carter, Croxton and
Gregory, thence up the river to the lower landing, thence
along· the edge of the highland and marsh to a ditch, thence
up the ditch to the post at beginning, fell to the share of C.
Shirley Carter.
And that a moneyed portion amounting to Three Thousand
two hundred ($3200.00) which was n1ade a charge on the
whole property in the hands of the heirs holding the same
as follows, to-wit:
·
Eight Hundred dollars ($800.00) on the portion assigned
to l\Iarv C. Buckner and above described.
I~ight Hundred dollars ($800.00) on the portion assigned
to William P. Carter, and above described.
Eight Hundred dollars ($800.00) on the porpage 482 ~ tion assigned to Thos. H. Carter and above described, and
•
]~ight Hundred dollars {$800.00) on the portion assigned
C. Shirley Carter and above described,
·
fell to t~e share of ·Robert Carter, and that each heir hold-
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ing a landed portion is assig·ned a right of 'vay in common,
in the road running through the middle of the farm, and
dividing it into two parts, and which leads from the lower
Janding to the public road, and to each such heir a right of
\Vay to this middle road by all existing roads, or any other
agreed upon by the parties in interest, and to Wm. P. Carter, a right of way to the upper Island Landing, through the
lands of ~Iary C. Buckner, by the existing road, together
with all right to use said landing, and that wherever a right
of way is assigned in common, it is understood that the
heirs so hoLding i.t in common are to join in keeping the said
road in proper repair.
The Court doth adjudge order and decree that the said
report of the said Commissioners be confirmed and that
the partition in manner and form as aforesaid be held firm
and stable ; that this decree together :with the plats filed
with Commissioners report be recorded in the book of deeds
of this County, and shall vest the title in the person or persons to whom the several shares are or have been alloted,
in as full and ample a manner, as if mutual conveyance had
been executed by the parties, or the title had been conveyed
by a Commissioner of this Court duly authorized.
And the Court doth confirm and approve the
page 483 ~ report of Special Commissioner Thos N. Carter
and doth adjudge, order and decree that the said
Special Commissioner Thos. N. Carter who is hereby ap,
pointed for the purpose shall prepare and have executed a
deed of bargain and sale to Robt. Reshaw of the said farm
"Amfield ", 'vhich he shall sign himself as Special Commissioner, and have signed by all the heirs and their wives
and by the widow of Thos. Carter, deed., which said deed
the said Special Commissioner Thos. N. Carter, shall deliver to the said Robt. Renshaw, when and as soon as the
said Robt. Renshaw, shall have released his deed of trust
on the said famr '' Amfield'' amounty with interest on said
debt secured thereby to $4000.00 and deposit in the Planter~
National Bank of Richmond, Va., to the credit of the Court
in this cause, the sum of $4000.00, being the cash payment
less the arr10unt of the said secured debt, and shall have also
executed his negotiable note, bearing six per cent interest
from day of sale for $4000.00, payable two years after date
to the said Special Commissioner Thos. N. Carter, Which
said note the satid Special Commissioner shall deposit in
said Bank and l1e sl1all report his proceedings hereunder to
the Court.
And tlie Court doth further adjudge order and decree that

-
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__,

when and as soon a'S the said sum of $4-600.00 shall have
been deposited in the said bank, that Geo. It. Byrd do check
()11 an attested extract of this deere-e on said Planters N ationa! Bank of Richmond, for the sum of $1834.76 with interest from the 11th day of December 1885 to the day of
check in full of all claims against the Estate of Thomas .
Carter, deceased; tha.t R. H. Lee Wm. P. Carpage 484 ~ ter do in like manner check on said Bank ior
tlre sum of $249.00 in full of their Commis'Sions-uommissi:ons on sale of said farm'' Amfield''~ that Lu~
cien D. Robinson do check in like manner on said bank for
the sum -of $35.00 in full of hi'S foos as surveyor in this cause
.and that Page & Carter & R. H. Lee, do check in like manner
on said Bank for the sum of $150.00 on account of their fee
for services in this caus~. And consideration of th~ report
of Commissioner 0. ~f. Winston, the accounts, exhibits and
depositions returned with said report and of the exceptions
made to the said report the Court doth overrule said ·exceptions, and doth approve and confirm the said report. And
it appearing· to the Court that the widow's dower. according
to statement of 0. M. Winston, in his amended report in the
shares of the estate coming to the hands of Thos. H. Carter,
'Vm. P. Carter, l\{ary C. Buckner and C. Shirley Carter, is
to be cl1arg·ed against these shares in the hands of the said
l1eris, and amounts to an annuity of $112.00 to be paid annually to the said wido'v by each of the said heirs for her life.
The Court doth adjudge, order and decree that Thos. H.
Carter shall pay annually to said Ann W. Carter, widow as
l1er do,ver, interest in the portion of the whole estate coming ·
to him the sum of $112.00 which sum shall be a charge on
l1is share in the land above described; that W. P. Carter,
shall pay in like manner the said sum of $112.00 to the said
Ann W. Carter, 'vidow, which sum in like manner shall be a
charge in his said share above described; that C.
page 485 } Shirely Carter, shall in like manner pay. to the
said Ann W. Carter, the said sum of $112.00,
which sum shall in like manner be a charge on the lands in
his hands and above described.
That Mary C. Buckner shall in like manner pay to the
said Ann 'V. Carter, the said sum of $112.00, which said sum
shall be a charg·e on the portion of land assigned to her and
above described.
· And the Court doth further adjudge order and decree that
when and as soon as the said money has been deposited in
said bank, as in the first part of this decree set out that A.
W. Carter do check on an attested extract of this decree on
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the Plante:r.s National Bank of Richmond, Virginia, for the
sum of $638.84, in full of her commuted dower in the money
portion of the said estate assigned to Robert .Carter.
Recorded Chancery order Book No. 1 pages 88, 89, 90 &c ..
This is the tract of land that was subsequently
purchased by C.. C. Woody, and t~s .is the de.;.
scription given in Chanc:e1-y Order Book No .. 1 page· 89 ..
I desire further to read so much of the decree as refers
.to· the amount paid Lucian D. Robinson, for his fee for surveying the property in this suit, which reads as follows:
page 486 }

"That said Lucian D. Robinson do check in like mailller for
the sum of $35.00 in full of his fee as surveyor in said
cause.''
I desire now to introduce deed, Deed Book No. 5,

pag~

·291, which reads as follows:

page 487

~

In King William Circuit Court April 19th 1886.

C. Shirley Carter and Mary !L Carter, his 'vife, Pltff's,
against
.Ann W. Carter, widow of Thos. Carter, dec'd, Thos. H. Carter, and Susan R. Carter, his wife, Robert Carter and Pauline D. Carter, his wife, 1\r!ary C. Buckner and Chas. S..
Buckner, her husband, William P. Carter, in his own right
and as Admr. of Thos. Carter, deed., and Lucy P. Carter,
his .wife, Defts.
This cause came on this day to be again heard upon the
papers formerly read, and on the petition of P. J. Horwitz, of
Philadelphia, Penn., praying to be made a party to this suit,
and on the exhibits filed with said petition, which said petition and exhbits are this day filed by leave of this Court,
ancl on the report of 0. M. Winston, filed and dated April
10, 1886, and on the exhibits, accounts and depositions returned therewith, and on the exceptions to said report ancl
on the report of Thos. N. Carter, dated April 171 1886, and
this day filed, and on the report of Roger Gregory, J no. P.
Lacy and Wm. V. Croxton, three of the Commissioners appointed by the decree entered herein on the 5th day of October
1885, of the partition of the land in th bill and proceedings
mentioned and known as Pampatike Farm, among the parties

-

C. C. Woody v. J. :.M:. Abrams, Jr., W. R. Abrams, Etc. 301
entitled thereto, agreeably to the terms of the
Decree, and upon the plats ''A & B '', returned and filed with the said report, .and was argued by counsel.
On consideration whereof and it appearing to the Court
tha.t P. J. Horwitz is a necessary and proper party to this
suit, it is ordered that he be made a party defendant to the
same, and it further appearing· to the Court that in the partition made by said Commissioners, the most Western portion
of said farm being that marked" A I'' on the plat'' A" containing 478¥2 acres and bounded and described as follows,
to-wit: Beginning at a white oak in Fountainbleau line thence
S. 27 W. 92.50 chains to gate post, thence S. 18 E. 22.50 chainrs
to the middle of the barn door, thence S. 18 ,V. 48.50 chain~
to point on Pamunkey River, thence up the River 17.50
chains to the mouth of 1.\Ianquin creek, thence up said creek
226 chains to a gum tree corner Fountainbleau, thence N. 70
E. 52.50 chains to the beginning fell to the share of 1.\iary C.
Buckner.
. The next portion of said farm in order from vVe~t to East
being that marked ''No.2" on said plat "A'' containing
544lj2 acres bounded and described as follows: to-wit: Beginning at a white oak in Fountainbleau line thence S. 27 vV.
92.50 to gate post, thence S. 18 E. 22.50 to ·middle of barn
thence S. 18 W. 48.50 to point on Pamunkey R.iver, thence
down the river 14 chains to the mouth of Dam Creek, thence
up Dam Creek 116 chains to an ash tree near the marl pit,
_ thence N. 20 E. 23.25 chains to a gum, thence N. 24 E. 20
·
chains to gate post, thence N. 12 E. 25 chains to
page 489 ·~ a point in road, thenc·e N. 29 E. 25.50 chains to
gate post out of Fountainbleau line, thence S.
85 \V. 27.50 to swamp, thence S. 70 W. 16 chains to the be~
ginning fell to the share of Wn1. P. Carter.
The next portion of said farm in order from West to East
being that marked on the plat "B '' as "No. 3" containing 675
acres and bounded and described as follows, to-wit: Commencing at g:ate post opposite Fountainbleau thence S. 29
W. 25.50 chains, thence 8. 12 W. 25 chains, thence S. 24 W.
20 chains to a gum tn~e, thence S. 20 W. 23.25 chains to the
ash at marl pit, thence clown the Dike and Dam Creek to the
mouth of·same thence d9wn Pamunkey River to the lower an<l
Pampatike Landing thence along· the edge of the highland and
marsh to a ditch, thence up the ditch to a post, thence N. 6
E. 113 chains to a sycamore, thence N. 9.50 chains to a honeyshuck tree, thence N. 7~ E. 12 chains to an ash, thence S. 87
page 488

~·~.

r said
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E. 31 chains to a holly in the swamp, thence up the swamp to
its head, thence along the line of Hooper and Littlepage to
public road, thence along the said road to the beginning fell
to the share of Thos. I-I. Carter,
And the remaining portion being that marked "No. 4'' on
said plat "B" containing 570 acres, and bounded and described as follows, to-wit: Beginning at the post in ditch,
thence N. 6 E. 113 chains to a sycamore, thence N. 9.50 chains
to a honey shuck, thence N. 73 E. 12 chains to an ash, thence
S. 87 E. 31 chains to a holley, on swamp, thence down the
swamp as it meanders to the Pamunkey River on
page 490 ~ the line between Carter, Croxton and Gregory,
thence up the river to the lower landing, thence
along the edge of of the highland and marsh to a ditch, thenc-e
up to the post at beginning fell to the share of C. Shirley Carter.
R-ecorded Deed Book No. 5 page 291 &c.
I now desire to introduce the Processioner 's report, page
78 and pag·e 79, which reads as followspage 491

~

Beginnning at ash corner with B. R. Blake, Est,
thence along· fence to public road, thence along
public road to corner 'vith James Skidmore, no tree, thence
along· fence line bet.w·een Boraddus & Skidmore to river, no
tree, thence do,vn river to n1outh of 1\tioncuin creek thence up
Moncuin creek to mouth of Gravel run, no tree.
Thence along Gravel run to ask corner with H. B. Tomlin
and B. R. Blake's Est. line and R. F. Broaddus line. Beginning· a.t the Pamunkey River, no tree, thence along the
line between Skidmore and Tomlin's E·st., to public road,
thence along public road to corner with R. F. Broaddus, Beginning· at road in Tomlin's and Skidmore's line, thence along
road to corner with 1\frs. Henry Coalter, dower land, no tree,
at corner, thence along Tomlin's and :l_\lfrs. Coalter's lines to
river, tree at river, thence up river to corner to John Coalter
no tree at corner, thence along line between John Coalter and
~Irs. Coalter to public road cedar stob at road, thence up
said road to corner 'vith 1\frs. Brown cedar stob at road,
thence along 1ine between ,T ohn Coalter and Mrs. Brown to
corner in St. G. T. Coalter line, cedar stob at corner, thence
up line between 1\Irs. Brown and "St. G. T. Coalter corner
with Brs Braxton in Co alter's line, thence along line be·
tween ~irs. Braxton and Mrs. Brown to corner at public road
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no tree, thence up road to corner with Dr. Wm.
:page 492} Braxton and H. B. Tomlin in Tomlin's line, thence
along line between Mrs. Braxton and H. B. Tomlin to corner in St. Co alter's line, thence along Coalters and
Tomlin's to corner "With a piece of wood land, belonging to
the Coalter Est.
The said piece of land, no marked trees can be found, thence
along "Description of marked trees'' line between St. G. T.
Coalter and H. B. Tomlin to Pamunkey Rover no tree at
river.
Signed.

B.R.OBT. BLAKE

E . R. POLLARD

W. L. TIMBERLAKE.
Recorded Processioners Book 1885 pages 78 and 79.
page 493 }

~

C. C. WOODY,
the Defendant, being duly sworn, testified as fol..

lows:

I

DIRECT EXAMINATION.

\

...

~1

Bv 1\fr. Mitcl1ell:
·Q. Mr. Woody, is your name C. 0. Woody?
A. Yes, sir.
Q. You are the defendant in these proceedings, are you
not?
A. ·Yes, sir.
Q. Will you state to the jury whether or not you own a·
certain tract of land, which is divided from the property
claimed by the plaintiffs in this suit by the Moncuin Creek t
A. Yes, sir.
Q. When did you purchase this property, Mr. Woody'
A. I purchased this piece of property two
page 494 } years ago, I think.
Q. The deed shows you purchased the property
from the heirs of Mary C. Buckner, who was an heir of the
Carters; that is correct, is it Y
A. That is correct.
Q. 1\fr. Woody, did you get a plat for the land that you
purchasedY
A. Yes, sir.
Q. Have you the plat?
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A. I think they have it here in court ..
Q. Please take this plat which I now hand you, and state
.whether or not this is the plat which yon received at the
time you received your deed for the property you now own,.
and which is bounded ·hy the Manquin creek t
A. Yes, sir.
·
Q. Which tract on there did you purcha~ r
A. Tract No. 1.
Q. From whom did you receive that plat, Mr. Woodyf
A. From the Safe Deposit and ~rust Compani, Baltimore.
Q. They are one of the grantors in the deed to you~ · ·
A. Yes, sir.
Q. Is your property described on that platY
A. Yes, sir. ·
Q. What lot of land embraces .your land on t:hat piatt
A. Lot No. 1, I guess.
page 495

F

By Mr. :Mitchell~ Mr. Woodys will you stancl
aside ..

Jury out..
B. C. GARRETT, JR.,
being called by Counsel for Defendant, and being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1tfr. Mitehe11: .
Q.- ~1:r. Garrett, will you state whether or not plats A
and B referred to in a certain decree entered in a certain
chancery suit under the short style of C. .Shirely Carter and
.Mary N. Carter, his wife, vs. N. W. Carter and others, in a decree entered on the 19th day of April, 1886, has been filed or
recorded in the Glerlr "s Office of l{ing William County 7
A. No, sir, I don't find it.
Q. Rave you been able to find such a plat in your office"?
A. No, sir.
(The witness stood aside.)

(Plat filed in Clerk's office ·Supreme Court.)
page 496

r

S. S. ROBINSON,
bing first duly sworn, testified as foiiows:

I

C. C. Woody v. J. lL Abrams, Jr., ,V. R. Abrams, Etc. 305
DIRECT

EXA~IINATION.

· By J\IIr. 1\Iitchell:
Q. 1Hr. Robinson, I herewith hand you a certain paper purporting to be a plat made by your father in the division of a
certain farm in l{ing William county known as Pampatike,
whi~h is dated November 16, 17, and 25, 1885, signed by L.
D. Robinson, Surveyor, George Ellett and John Ellett, chainmen. Above the signature of L. D. Robinson, Surveyor, appears the follo\ving words and figures, to-,vit: ''The annexed
figure is a plat of 1,022 acres of land on the \Vestern half of
the Pampatike estate, formerly owned by Thomas Carter,
deceased, consisting of a portion of the hill land that is arable, all the wood land on the west side of the farm and the
lower portion of Pampatike Island, both arable and marsh,
or low grounds in woods. Nov. 16 and 17 and 25, 1885' '. Will
you state to the jury whether or not you are acquainted with
the signature of L. D. Robinson-! will ask you first, did you
know L. D. Robinson, Surveyor¥
A. Yes, sir.
Q. Who was he¥
A. My father.
Q. What official position, if any, do yon hold
page 497 ~ in the county 7
A. Supervisor of the district.
Q. Are you chairman of the Board of Supervisors of l{ing
William county~
A. Yes, sir.
Q. Did I understand you to say you are acquainted with
the signature of your father1
A. Yes, I am.
Q. Please take this paper and see whether the signature
that appears on that paper is the signature of your father,
L. D. Robinson.
A. Yes, that is his sig11atnre, or a copy that mig·ht be
traced on there; no question in my mind.
Q. It is a tracing of your father's signature~
A. Yes, sir.
Bv ~Ir. Sutton:
~Q. ~fr. Robinson, that paper, itself, is not an original1
A. Don't look like it to me.
Q. You kno'v nothing about who made that blueprint or
tracing1
A. No, sir.
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By l\fr. Haw:
.
Q. You think that is a blueprint of an original platY
A. I did not say that. I think it is a blueprint ·
page 498 } of the original plat he made.
Q. You say that it looks like a tracing of your
father's signature!
A. I don't think that plat is a tracing at all. It looks like
his signature according to some old letters and papers he
had about that time.
Q. You are. uncertain as to whether it is or not 7
A. That is certainly his writing; no question about that.
~Eght have ·been blueprinted from the original plat.
Q. ~Hght have been blueprinted from a tracing of the
original plat 7
A. That could be possible.
Q. You don't know whether it is a blueprint of the original
plat, or a blueprint of the tracing of the original plat, do you ;l
A. No, I could not say that.
By Mr. Mitchell:
Q. ]ifr. Roberston, did I understand you to say that you.
think-

By Mr. Haw (interposing): I object to think.
Q. What did you say, your last answer, Mr. Robinson?
A. I could not say that this blueprint was made from his
original plat, or whether it 'vas made from a copy of his original plat, but that is certainly like hi.s writing, his signature.

page 499

~

(The witness stood aside.)

B. C. GARRETT,
being recalled by Counsel for Defendant, testified as follows:
DIRECT EXAMINATION.
By Mr. 1\Htchell:
Q. Mr. Garrett, will you please examine that plat and state
whether-! will ask you this, are you acquainted with the
sig·nature of L. D. Robinson, deceased?
A. Yes, I think I am. .
Q. Will you state whether or not the signature to the plat,
or certain paper, bearing dates November 15, 17 and 25,

/lh
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1885, signed by L. D. Robinson, whether or not it is the signature of L. D. Robinsori!
· A. Either his signature or a copy of his signature.
Bv Mr. Haw-:
..Q. Then, you think the blueprint you have before you is
either a blueprint of an original plat on which L. D. Robin'Son 's signature appears, or a blueprint of a tracing made
·by ~Ir. Robinson; one or the other?
A. Either from the original, or copied directly from Mr.
Robertson's signature, because I have seen his signature hun ..
dreds· of times and seeri his name, and that is cerpage 500} tainly it, all right.
·
Q. You don't know whether a blueprint of the
original signature, or a tracing of the original signature Y
A. No, I don't.

(The witness stood aside.)
By ~Ir. 1\Iitchell: May it please your Honor, at this point
·we desj.re to introduce this plat, which the witness Woody
has just stated was sent him by one of the grantors, the
Safe Deposit and Trust Companyz of Baltimore, Maryland,
'vho was one of the gTantors in h1s deed at the time he received his deed for the property, which adjoins the property
of the plaintiffs, it appearing from the testimony of Mr.
Garrett that the original of the plat is not recorded or filed
in the Clerk's Office; it further appearing from the evidence
of 1\Ir. S. R.obinson, who is a son of L. D. Robinson, that he
is acquainted with the signature of his father, and that in his
opinion the signature attached to said paper writing, dated
N ov·ember 16, 17 and 25, 1885, purporting to be a plat of
the Pampatike farm, is the signature of his father, and also
his testimony being corroborated by the testimony of Mr. B.
C. Garrett, Clerk of this Court. It further appearing fron1
the decree I ha.ve read to you that Mr. John Ellett was one of
the chain carriers when the Pampatike farm was
page 501 ~ divided among the Carters, and that Mr. L. D.
Robinson, the county surveyor, divided the property; and it further appearing from a certain decree entered in a certain partition suit, under the style of C. Shirley Carter and others vs. Anne W. ·Carter and others, entered in October 1885, entered in Chancery Order Book No..
1, page 91, "that Lucian D. Robinson do check in like manner on the said fund for the sum of $35 in full for his fees a:;
surv~yor, in this cause". May it please your Honor, we
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ink that the plat, or certain paper, offered in evidence has
been sufficiently established as a copy of the original plat referred to in the deed to the defendant in this cause, and for
that reason we will ask at this time that it be admi~ted as
evidence.
By ~ir. Sutton: Our position is, may it please the court,
that the original plat referred to as being filed in the Clerk's
Office of J(ing William County is the evidence that should
be available. If they are trying to prove a copy of that plat,.
then it would be· incumbent on the party offering the copy to
show whether he has a true copy of the plat so filed, and
whether he has or not would be a matter for the court to determine at this point.
By the Court : The court is coming to rule upon a question in which you gentlemen have reversed your
page 502 ~ position, as the court recalls the arg·ument in this
case to set aside the verdict that was rendered in
the first trial of this case by a jury. In that case there was
a copy admitted, known as the Sweet plat. One of Mr.
l\Iitchell's main objections to that plat was the deed recited
that it was of record in the Clerk's Office, when, in fact, it
was not recorded in the Olerk 's Office, and that a pocket plat
should not have been offered as evidenc in the case.
By !fr. !Htchell: That was one of the reasons.
By the Court: That was your main reason; that you had
made a thorough examination of the Clerk's Offic~ and
that no such plat could be found, and that for the plaintiff
to offer a pocket plat, as they did, in the case, it was not legal evidence under the decisions of the Supreme Court in
boundary or ejectment snits. 1\{r. Sutton, on the contrary,
said, and recited court authority, that regardless of the fact
'vhether or not recorded in the Clerk's Office, that a plat referred to the deed and "rhich was identified, that he had a perfect right to offer that in evidence, although it had not been
recorded in the Clerk's Office.
Now, you gentlemen have reversed your position, and
neither of you are g·iving the court anything so far as the law
is concerned upon which he is to render his decision. I a1~.1
frank to tell you as far as you have traced that
page 503 ~ out from the original deed from the grantors to
the grantee, !fr. "\Voody, which deed referred to
the partition suit, I believe, that was filed here in King William Court Clerk ~s Offic-e, in 'vhich the surveys 'vere made,
and then the decree, following that, stating that the survey
was made and that one portion of Pampatike farm was
surveyed off of 1,000 and some odd acr.es, and that Lot No.
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1:, 470 odd acres, I believe, was allotted to a Mrs. Buckner
-there is no question in the world, gentlemen, about the
fact that there 'vas a survey made in that partition suit,
and there is no doubt in the mind of the court that a plat was
made of that survey as it was made upon the ground, and
that. such a plat 'va.s made by Mr. Robinson. This being an
adjoining tract of land and one of the tracts in which the
dividing line is in dispute, with what the court has before it
now, the evidence that has been offered, I am going to admit that plat. If there is reason why it should not be admitted you did not g·ive it to the court, and every reason has
. been assigned 'vhy it should be admitted. While I have no
court decisions in mind now, and while I don't know the
law in regard to it as far as such decisions are concerned,
if it is not the law of the courts, I am frank to say it ought
to be the law, when as close as it has been presented by the
defend~nt in this case, it ought to be admitted~ as
page 504 ~ throwing light and tending to sho'v the dividing
line between these tracts of land; therefore, I
will admit the plat.
By Mr. Sutton: In order to keep my position straight with
the court, I did not object to the plat primarily because it
was not recorded. Had they offered the original plat I
would not have objected. I merely objected because I did not
think they had proven it was a copy of the original plat,
and for that reason I except.

Jury returns to court room.
C. C. WOODY,
being recalled by Counsel for Defendant, testified as follows:
DIRECT EXAMINATION.
By

~Ir.

White:

Q. You own lot No. 1?
A. ·Yes, I own lot No. 1 and Lot No. 2.
Q. This represents the ~{anquin Creek (indicating) Y

A. Yes, that represents Manquin Creek.
Q. This map was made by Mr. Robinson in 1885?
A. Yes, sir.
Q. This is 1\IIanquin Creek (indicating) Y
A. Yes, sir.
Q. Point out the land in question?
A. The point in dispute runs from this point (indicating)
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in the low grounds up there (indicating). This is
page 505 } the black land field from this corner across in
there (indicating·).
Q. This is the black land field spoken of so much, there (indicating) 7
A. Yes, sir.
Q. The piece of land in dispute is where o:r;t this map f
A. It is shown from this point here (indicating). Here (indicating) is where the dykes are, from this point to this point.
The dykes are but from this point to this point (indicating)
in the ridge woods. The land in dispute lays in between there.
Q. Which way was 1tfr. Abrams running the creek to include that?
.
.
A. To include that, Mr. Abrams runs it from here to here.
Q. If this is a correct drawing of the creek in 1885, is the
creek running that way now?
A. Yes, sir.
Q. How many acres in that piece of land there in di~
putef
·
A. 28¥2 acres~
Q. Mr. Woody, how long have you lived on Pampatike Y
A. I have lived on Pa.mpatike sixteen years the last time
and fifteen year.s the first time. I was away from there about
fifte~n years.
..Q. Did your father ever live over there?
A. Yes, my father lived there since 1886.
page 506 ~ Q. Did he have charge of itf
A. He had charge of it from 1886 to 1891.
Q. How long have you known Pampatike?
A. Ever since I was big enough to know anything. I would
say about 31 years.
Q. Where has the creek been flowing with reference to the
piece of land in dispute since you have known it?
A. In th~ same place it is flowing now ever since I have
known it.
Q. Who had possession of that piece of land and control
of it before you purchased it?
A. The piece of land in dispute, before I got it, ~fr. Clements had ·possession of it for renting, out it had been in the
Carter family for over a hundred years, I understand.
Q. He was manager and had possessiQn f
A. He was manager and had possession of it, renting fr.om
the Safe Deposit and Trust Company of Baltimore.
Q. Did he exercise control and possession of it?
A. Yes, ever since l have known it.
Q. How long have you been in possession· as owner Y

.r
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A. Something over two years.
.
Q. Did you ever live there as a tenant prior to the time
you purchased it 7
A. I lived on the Pampatike side; this was conpage 507 } side red the island side.
Q. It was not on this side 7
A. No, sir.
·
·
Q. Do you know the point that Mr. Abrams claims the Manquin creek at one time in the past flowed Y
A. Yes, sir.
Q. To your knowledge has that creek ever flowed at that
point?
A. Never flowed down there to my knowledge.
Q. Ho'v long have you known itY
A. I would say thirty-five years.
Q. Within the thirty-five years that you have known it has
that creek ever flowed down at the point that is claimed by
Mr. Abrams?
A. No, sir.
Q. Do you know anything about the wire :fence on this
place?
~
A. The fence was put there by Mr. Clements is all I know.
,.
I know Mr. Clements had pJ>ssession of the place. I have
·
hunted with him manyatlriie there.
Q. Do you Jmow .how long that :fence has been in there 7
A. Some in there\, ever since 1908.
-9_. What w~s the object of putting the fence up thereY
A. ~Ir. Cl'ements put his cattle in there. He wanted to
graze it. /
·
Q. Is the pasture, the grazing land, on the part
page 508 } in dispute here?
.
A.· Yes, sir.
Q. Has any pine wood ever been cut off the piece in dispute?
A. Never on the place in dispute. A little pine wood cut
off Mr. Swe_et 's place, down below there.
Q. By ·whow, Y
· A. Mr. Buck Adkins.
Q. As a matter of fact no pine timber ever grew on this
piece in dispute?
. A. No pine ever grew in there.
Q. Have you paid taxes on this piece of land ever since
you have owned it 7
A. Yes,.sir.
Q. You have built a dam across at one point of Manquin ·
Creek recently, have you notf
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A. Yes, where the water would oveJ"fiow the dyke at the
ridge woods.
Q. Is that above the piece of ground in dispute!
A. Yes, sir.
Q. Do you know the point that Mr. Abrams claimed that
the creek at one time parted f1·om where it is. running nowt
A. Yes, sir.
Q. How far is your dam above that pointY
A. About 150 or 175 yards.
page 509 ~ Q. That dam has nothing to do with the piece
of land in disp:ute has itt
.A. Nothing in the world to do with the piece of land in
dispute, and nothing to do with the change in the creek; the
creek continues to run in the same place.
Q. Mr. Woody, did anybody ever tell you or tell your
father, to your knowledge, that you could not hunt between
those dykes t
A. No, sir.
Q. Did your father ever tell you you could not hunt on
the land between· the dyke and the creek 7
A. No, we always hunted through there and run cattle
through there in my father's time.
Q. Did your father have control and possession of this
piece of land when you lived there~
A. Yes; I never saw any signs Mr. Blake had over there
posting it.
·
Q. You never heard any dispute raised about this land unti1
raised in this suit?
.A. No, sir, I never have.
·Q. Tell the jury where these dykes that have been so
much spoken of run Y
A. Along the edge of the black land field, going by the
.
dyke, you will find wher-e an old ·ditch was dug;
page 510 ~ looks like an old ditch cut there to turn the water.
About half way down the dyke you :find where it
turns off and keeps over here (indicating). Another one
cut here (indicating); a block of land about 12 feet (indicating); a dyke cutting across here (indicating); it turns over
and makes back to Manquin creek.
Q. You mean the dyke dam?
.A. The old waste water ditch; been there a hundred years.
I reckon.
Q. How long have you had personal knowledge of tlie
dykes?
·
A. Ever since I can ·remember.
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On your side of the creek f
Yes, sir.
About how far from the creek are they?
In some places about two hundred yards, I reckon.
Q. Do you know where Blake's pond is?
A. Yes, sir.
Q. Does the creek flow into it, or not Y
A. It flows along by Blake's pond. I ahvays understood
the creek filled the pond; how it went in there, I never could
tell.
Q. Is there anything else you want to state to the juryhave you hunted in there 7
A. Yes, I have hunted in there, and I have known it to be
the Carter land ever since I could remember.
page 511 ~ Never had anybody to claim it before, and the
Blakes never have claimed any possession on that
side of the creek. When Mr. Blake built his fences he built
them on the other side of the creek; not as they claim them
today. Coming from the upper end, where the little dam
is, there is a little cross dyke there; the old dyke crosses the
creek and that side of the creek there is a dyke run across
where the Abrams claim and runs on that.
Q. Did you dig down any place other than where Mr.
Abram dug, and, if so, wha.t did you find T
A. vVhere this creek turns off, an old overflow ditch turns
off to the right, we dug it over to the right, about where
Gravel Run swamp comes in, just a little above, at tl1e
lower end of the Blake farm, that is going ca.tabias across
the land in dispute·.
Q. Did you dig in the earth?
A. After they stopped digging here, you understand, right
in the middle, there is a big stump about 15 inches across,
where they went over the dyke with their line.
Q. You mean they ran their line over across one of the
dykes?
A. You understand, where this old waste water ditch
crosses a block was cut through and this same old thing
'vorked around and turned back to the creek. It seemed the
water got that far they wanted to take it back to the creek.
Q. 1\t[r. Abrams said he g·ave Mr. Gene Clements
page 512 } permission to cut som·e trees do'vn there?
A. No, sir.
Q. You don't know anything about that?
A. I kno'v it was cut.
.
.I
Q.
A.
Q.
A.
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Q. Did a man named Adkins ever cut any trees off this
piece of land in dispute Y
A. No, sir.
Q. Did you ever go down there with Mr. Adkins Y
A .. Yes, sir.
Q. What was your object in going there f
A. We went there to try to straighten the line out, and
I showed these boys the line the way I knew it and land
marks, as I knew them, enough to know that the creek had·
not changed. They insisted it had changed.
Q. Did you ever go there with Mr. Booker!
A. He went there on the upper side of the creek, and that
is where he cut the timber; but I did not claim the land he
cut the timber off.
CROSS EXAMINATION.
By Mr. Suttom:
Q. Mr. Woody, you said you were forty-eight years oldY
A. No, forty-seven.
Q. You were away from Pampatike how many years f
A. We were away from Pampatike altogether about 15
years,
page 513 ~ Q. Between what timeY
A. Between 1901 and 1915. I went back to
Pampatike in 1915.
Q. So, from 1901 to 1915 you were awayY
· A. Yes, I was living on adjoining property. My daddy
owned the land across the creek from where the disputed·
line is:
.
Q. You told the jury, but, of course, you did not intend
to, that the creek was 'vhere Mr. Robertson was surveying.
You don't knQw where Mr. Robertson was surveying, do
you; you were not with Mr. Robertson?
A. No, sir.
Q. You don't know of your own knowledge where that
survey was made?
A. I think following the plat you could trace it up.
Q. Your surveyor has notified you he could not traee it
on the ground, is that right?
. A. I don't know whether he notified that or not.
Q. Did not your surveyor say he could not trace it, het.:ause no marks· ·.
By Mr. White: I object.

·~
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A. Mr. Sutton asked the· surveyor that· question; he did not
ask me..
Q. V.Vhatf
_
.A. You asked Mr. Rood if he could trace th~ ereek. It was
not. a question of m.i~e; it was a question. yon
page 514 } asked Mr.. Redd.
· ·.
Q. Did he reply he could not 7
A. I think he said he could not very well do it.
Q. Because no course or distance given on the original plat;
just a free hand drawing. You don't purport to be a surveyor, do you 7
·
. A. No; but I would know whether a piece of low ground
belonged there.
Q. The plat does not say anything about Blake's pond,
·
does itf
A. No, sir.
Q. Where should Blake's pond be on that plat'
.A. Up where that makes that ~nd.
Q. Accorqing to you, Mr. Robertson should have put the
pond there 7
·
A. If it went down on that side. I don't know whether it
did; I never knew Carter owned any of Blake's pond.
Q. You understood Blake's pond was entirely on Blake?
A. Yes, and the creek went by Blake's pond.
Q. Doos the creek go into Blake's pond or by it f
A. It fills Blake's pond and went by it.
Q. Does it go into Blake's pond?
A. We understood that the edge of that water, like tide. .
. water, was the line. That is what I understood
page 515 ~ from my father; he moved to Pampatike in 1886.
Q. Is it your claim that the creek originally
went irito Blake's pond, or went past and then flowed into
Blake's pond, or went past Blake's pond and did not touch
itY
A. No, I'said the edge of Blake's pond was Pampatike.
Q. In coming up here (indicating} it necessarily passed
through Blake's pond, if it followed that ereekt
A. No, sir, did _not pa.ss through. It went to the edge
of it.
Q. yon say he went to the edge oi it y
A. I don't see· how he could survey through there ; he did
not have· ariy boat, did heY
_
Q. He would have had to have a boat to survey it Y
:· A. If Blake's pond belongs to Blake's, I don't see how it
could be on· my map.

316

Supreme· Court of Appeals. of Virgm·ia.

Q. You asked ML'. Hooper Edwards. down to go over this
land, did you not!
A. Yes, sir.
Q. You took Mr.. Hooper EdwardsBy Mr. White (interposing): we· object ta. anything asked
him about Mr. Hooper Edwards.
By the Court: I will have to hear the question before I
can determine whether it is proper, Mr. White.

Q. Yon testified the last time that you thought Mr. Hooper
Edwards was out of his. mind if he said that creek
page 516 ~ went down that dyke!
By Mr. Mitchell: I object.
By the Court: The witness is under cross examination.
By Mr. M~tchell:. Is it proper what he may have said about
a witness on a former trial t
By the Court : I think so, if he is testing this witness
under cross examination.
·
By Mr. White: He makes him his own witness on that
point.

Q. Did you not testify on cross examination the last time
that if Mr. Hooper Edwards sa.id the creek went down by
the old dyke that he was ont of reason f
A. Yes; I say so now; that he is out of reason. I took
Yr. Hooper Ed,vards down the old dyke· and when we got
down to the old cross dyke I said, ''How about this Mr.
;Edwards Y'' He said, ''You have to tell that to the jury;
I don't know anything about the lower end''. I 'valked with
Mr. Edwards up to where the cross dyke comes in. He
said, ''Gene Clements put that there. I don't know anything about that''. The dyke runs along there and the creek
about 30 feet away. He said, ''Gene put these up here since
I was here". That is what ~{r. Edwards knew.
Q. Yon don't tbink Mr. Edwards knew much about itf
.
A. If yon go there and see it you won't think
page 517 ~ so, either.
.
Q. The water continued across Pampatike until
you put a cement dam across there, did it not Y
A. Yes, but that has nothing to do with the line.
Q. But tbe water .was running out the· bed across Pampatike,. a part of Manquin creek 'vas running across the black
IandY
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A. Yes, sir.
Q. That ditch was over on the Pampatike side of the dyke f
A. Yes, sir.
·
Q. A long ways from the dyke Y
A. Yes, sir.
Q. How long has a part of Manquin creek been running
across Pampatike?
A. For thirty years, I reckon. They used to keep that
point up until Gene Clements went over there and he let
it break over and he attempted several times to fix it, but
never did get it :fixed.
Q. Had it begun to run across there in the 90's when you
were upon the property Y
. A. No, I don't think so.
Q. But, when you came back in 1915 ·it was running across
there?
A. Yes, sir.
Q. Since you out a cement dam there, have you stopped
·
the Manquin creek from running over there?
page 518 ~ A. I have it so 'vhen it gets high enough it will
overflow.
Q. Ho'v l1ig·h did you put the dam Y
A. Eighteen or twenty inches.
Q. When did you put that dam there, since the last trial
of this caseY
A. Yes, sir.
Q. Ho,v long is your dam?
A .. I don't lmow exactly.
· Q. Give us an idea by some measurement in the courtroomY
.
A. I reckon about 16 feet long, something like that.
Q. When did you put the ·dmn there, in the summer time
or winterY
A. This fall.
· Q. No water has yet gotten high enough to run over the
dam?·
A. Yes, gotten over it.
Q. Then, in spite of this dam, part of 1\fanquin creek still
runs into Pampatike Y
A. We want it to run over there; rather than run in the
dyke, it had better go over the dam.
Q. No dyke kept up there Y
. .A. The bed of the creek there.
Q. No dyke kept up there now, is there?· You know where
Colonel Ca.rter had the dyke 7
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A. Where the creek turned off; nothing done there in
thirty five ye~rs after the creek turned off and went to
Blake's.
page 519 } Q. You don't know where the dykes were kept
up?
A. They were kept up at the corner of the river woods,
where I put that dam, as long as my recollection ·goes. Then
Gene Clements out a piece out there to straighten that bend.
Q. Do you know when Clements cut that ditch Y
A. In 1908, I think.
.Q. Where were you then?
A. In 1908, I believe I was in Washington.
Q. How long were you in Washington 7 .
A. I did not stay there all the time, used to come home
sometimes.
Q. How long were you a'vay from the countyY
A. Two years.
Q. You worked in Richmond for a while, did you not Y
A. Yes, sir.
·
Q. How longY
A. Two or three years.
Q. About what years were you in Richmond Y
A. I went to Richmond about 1904 or 1905 ; I don't know
·
exactly.
Q. ·were you away from J{ing William from that time
until19167
A. No, sir.
Q. Yon were away from 1908 until 1916, were you not Y
A. No, sir.
page 520 ~ Q. Did you not testify that the last timet
A. No, sir.
Q. How long were you away Y
A. I wa.s away from, I think 1904, I tell you the truth I
don't remember just what time I was away-I came back
in 1912; I know when I came back.
Q. Could you not say how long you were away prior to
1912?
.
A. About five or six years, I reckon, altogether.
RE-DIRECT EXAJMINATION.

By Mr. White:
Q. Mr. Woody, you have been asked about this dam you
recently erected in this creekY
A. Yes, sir.

-
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Q. The water that flows over that· dam flows in which direction?
A. East or Southeast.
Q. That water that goes over there does not come into
Manquin Creek at all at the point -in dispute 7
A. No, sir.
'
Q. Does it ever come· back into Manquin: Creek 7
A. No, it goes in an entirely different direction, altogether.
Q. So, if all the water had been diverted at the point where
you made this dam, there would be no water flowpage 521} ing into Manquin creek at all7
A. No, sir.
Q. This point is about how far from the point the Abrams
claimf
A. About 150 or 175 yards.

RE-CROSS EXAMINATION.

:By Mr. Sutton-:
Q. The water that flows across Pampatike comes out of
the Manquin creek, does it nQtf·
A. Yes, sir.

S. S. ROBINSON,
page 522 }
.
being recalled by Counsel for Defendant, testi..
ned as follows:
DIRECT EXAMINATION.

By Mr. White:
Q. Mr. Robinson, will you take this drawing made by your
father in 1885, which purports to be a partition of Pampa..
.tike farm-is. Manquin creek shown on this drawing t
A. It is marked here Moncurin creek.
Q. Which course, or in which direction does this map show
that Manquin .creek was running in 1885?
· A. From this point (indicating) it is running west of south.
Q. Will you trace Manquin creek from the point on the map
marked ''gum'' down?
: A. That point marked ''gum'' is the corner line.
Q. Is that the corner line Y
A. Yes, sir.
· Q. In which direction is that creek flowing from the gum?
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. A.

Ru~ing·

:

-

southwest..

By Mr. Haw: We object to any attempt to give the direction from that plat, because there is no course on the plat,
simply imaginary lines and there is nothing on which the
plaintiff could base any direction.
By the Court : Unless he. knows.
By Mr. Haw: :Niy objection is that he cannot
page 523 ~ present a plat which gives no course or distance
and simply from an imaginary line give the direc-~
tions. The question and any answer thereto is objected to
because the plat does not indicate thereon by any course
or. distance the direction in ·which the creek flowed, and the
line which is supposed to represent the· creek is merely an
imaginary line drawn on the plat with reference to the course
and distance.
By Mr. White:
Q. Tell the jury in whicb direction the Manquin creek as
·shown on this drawing, now exhibited to the jury, is flowing?
By the Court= I think I will have to sustain the objection
as to the question in which direction as shown on this plat-

the plat does not show it.
_By Mr. White: ·
Q. Do you know in which direction Manquin Creek does
flowf
By Mr. Haw: I object, because Manquin creek flows in a
great many different directions.

Q. Does it flow into Pamunkey Riverf
A. Yes, sir.
Q. Is Pamunkey River sho\v.n on this drawing submitted
to the jury?
.page 524 ~

By Mr. flaw: I object, because the plat speaks
for itself.

Q. In which direction is Manquin Creek running as shown
by the ma.p?
, By Mr. Ha,v: I object to that £or the·same reason as above

-----

-

-----------
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outlined. The map does not purport to be drawn to scale, or
any direction shown on the map. You cannot be parole testimony give it.

Q. Will you tell the jury in which direction these lines
marked on this map indicate that Manquin creek flows 1
By
By
tance
By

Mr. Haw: I object for the same reasons.
the Court: I sustain that, because no course or disshown.
Mr. White: I note an exception.

Q. Could you tell the marks indicate that the course of the
creek is towards the river by reference to the other courses Y

By Mr. Haw: Thesame objection.
By_ the Court: Objection sustained.
Q. What 'vould this 226 chains mean on the line showing
Manquin creek?

By Mr. Haw: I object to that, as it shows itself, 226 chains.
By the Court:
Q. Mr. Robertson, do you know what that 226 chains represents 7
page 525

t By J\tir. J\tiitchell:

Q. Stste whether or not you have been county
surveyor of this county for a number of years, and your
experience?
A. Yes, I have had experience and been county surveyor
for eight or ten years.
By ~tt. White :
Q. Mr. Robinson, if you were reading that plat and having
personal knowledge of which way Manquin creek flows, would
you say that the map sho,vs the way it runs?
By Mr. I-Iaw: The same objection heretofore made. If
he is going to base it on personal knowledge, he can state
it, but not what the map shows.
·
By the Court: You have asked him if there is anything
on this plat that indicates definitely the direction in which
Manquin Creek runs Y

----

~-~

-
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By Mr. White: Yes; that is my question.
A. I happen to know these lines from this gate post back
to t~e gum tree.
By Mr. Haw:
.
Q. Do· you know that from your plat, or from your knowledge outside of the platY
A. I know it from my knowledge outside the plat.
By Mr. Ha~: We object.
By the Court: I sustain the objection, because he will
have to testify as any other witness, regardless of the plat.
page 526

~~--

~

By ·Mr. White:
· ·
Q. Is there anything on this plat that definitely
points out the direction in which Manquin creek runs 7
A. I don't see any north and south marks here.

By the Court :
Q. If you cannot find the north and south as shown on this
plat, it would be impossible to get definitely any direction,
would it notY
A. The direction is stated here; the direction is stated here,
and stated here (indicating), and from those directions, I
can certainly state the direction.
By Mr. White:
Q. Tell which way the creek flows, then f
By Mr. Haw: I object to the answer, because the line does
not purport to be a-line drawn to scale, or from any point
of compass, but simply from its appearance; it is simply
an imaginary line.
·
By the Court:
Q. My question is, does the plat definitely indicate the direction in which Manquin Creek runs f
A. I would say, yes, because here are angle marks here;
the compass reading here ; the compass reading here, and
the compass reading here (indicating) ; nothing on the creek
line to indicate that but the general direction here and the
fact you have the compass reading there. I can tell you
the direction from this.

......_

..\

~
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page 527 } By Mr..· Haw:
Q. How can you do that without a plat drawn.-·
to scale, without guessing at the general direction!
A. Of course, he gives his distance here from that point
~o here {indicating) ; to this gate post he said to be 92 clutins
:and ao links.
Q. "Tha.t is a straight line 7
A. Yas, sir.
Q. Any straight line on the creek?
A.. No, but he says the total distance on that creek is 226
chains, or nearly three miles.

By Mr. White:
Q. Does tha.t map show the general direction Manquin
Creek is flowing!
A. Yes, sir.
Q. Wha.t is its general direction as shown on the map!
By Mr. Haw: I

objec~

A. South.
Q. Mr. Lucian R-obinson is your brother, is he no.t, Mr.
Robinson?
A. Yes, sir.
Q. Is there any difference in the course of the line shown
on the plat made by your father in 1885, indicating Manquin
creek,. and. the course drawn by a map made. by
page 528} your brother, indicating an old bed of a creek,
.and, if so, what is the differenoo between those
lines with reference to their general dirootion.
Counsel for Plaintiff objects to this ·question, as the witness has testified that the cre.ek on the old plat appears
to be some three miles long. Only a small portion of this
is shown on the map of L. D. Robinson, there being no course
a.nd distance· on the plat as to Manquin creek.
By the Court: The court s~stains the objection as to
the last question.
Bv Mr. White:
•Q. Are they running in opposite or parallel directions,
the line made by' your father and the line made by your
brother?
. By Counsel for Plaintiff: Same objection.
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By the Court: I sustain that obj.ection.
, By Mr. White! Can't we point out to the jury which
direction these lines are running t
The Court:. The trouble is Mr. Robinson has no north
and south on the plat ..
By Mr. White: This is a vital question in the case, and
I think if he c~nnot enlighten the jury somebody ought to,.
and 'vhat I want to ask him is if that line they place as the
old bed of the creek is running in the same d.irecpage ·529 ~ tion as inade by his father?
By Counsel for Plaintiff:. We object to that,
because the old creek made on the plat by Mr. L. D. Robinson is a free-hand drawing of a distance some three miles ..
By the Court: I think they are too indefinite. From what
Mr. Robinson says I don't think he can definitely answer the
question. I want to remove the probability th~t is involved
in your answer.
By Mr. White:
Q. Could you answer that question; could you give the
jury that information Y
A. On what¥
· Q. Whether the line on the map drawn by your fa.ther as
representing Manquin creek runs in the same direction or
cours·e as the line on the plat made by your brother as
representing the channel of the creek 1
By Counsel for Plaintiff: Same objection.
A. At this point, at the foot of the ridge woods, the creek
runs a course a little west of south. This shows the general
direction by reading here at the angle that was taken that
runs a little west of south.
)3y Mr. Sutton:
Q. Where is this point, the beginning of the marsh, on the
plat of L. D. Robinson, Jr.?
page 530 ~ A. That is at the foot of ridge woods. This
map was drawn to a smaller scale than this. You
cannot tell this exactly. It is at this point here, the foot·.
of ridge woods~
. Q. So that point which I mark ''A'' on the original plat
·corresponds withA. Here is Manquin creek, coming here (indicating).
There is where the foot of -ridge 'voods comes (indicating).

~·
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Q. -with the point I designate as X on the, plat of L. D.
Robinson, Jr., is that correct!
A. That is near about right. You can't tell exactly where
the foot of ridge woods comes here, but you can right there
(indicating).

By the Court: I will exclude from the jury the testimony
that Mr. Robinson has given as to the direction of the running of that line as compared with the running of that line
on that plat. He has demonstrated that this plat is so indefinite and one drawn on a much larger scale than the
other that he cannot accurately do tha.t, I cannot submit
that evidence. It is not conclusive; it is inconclusive evidence.
By Mr. White: Do you cut out that which Mr. Robinson
said as to the creek running on that point compage 531 ~ pared with that on that mapT
·By the Court: No, I do not cut that out, if Mr.
Robinson tells the court and jury that he is absolutely certain in the comparison of these hvo pla.ts that he can speak
positively as he would in looking at a survey.
A. That reading certainly shows it as a southwest direction, and that map shows a southwest direction.
By the Court: I don't know what is in and 'vhat is out,
so far as the record before the jury goes; there has been
so much cross-firing as to that question I don't know what
is really before the jury.
By ]Jlr. Haw: I think it would be the saf~st to exclude
all Mr. Robinson's evidence about that direction.
By Mr. White: We simply want Mr. Robinson to tell the
jury whether the line indicated on the plat drawn by his
father in 1885 would correspond in the 'vay that creek is
flowing at the present time.
By Mr. Sutton: \Ve object, because the plat of 1885 shows
free-hand drawing of the creek for a distance of some
three miles, without a single distance or course being given
thereon, the plat not being drawn to scale.
By the Court: I will ·not admit that. You gentlemen
can except. I think it is indefinite and I think it
page 532 ~ is inconclusive testimony on the part of Mr. Robinson.
: By Mr. White: I submit that both these two plats are in
evidence, and I submit one of them has a. line indicating the

a
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course of Manq~in creek, and that course is southwest. We
introduce a drawing made in 1885. The jury may pass on it,
themselves. The map is here to show whether the course
of the creek made in 1885 was southwest, as it is southwest
at the present time.
By the Court: But, Mr. White, the map positively does not
show whether it is southwest or not, and you have all that
evidence before the jury by the witnesses who have testified
here. You have examined them as to whether that creek
flowed south or southwest. You have that evidence definitely
from the witnesses who have testified. If Mr. Robinson can
say, I can take that plat and tha.t plat positively indicates
the direction in which it flows, I would let it go to the jury;
otherwise, I don't think I ought to· let it go to the jury. The
plat speaks for itself. · Mr. Robinson can go on the stand
and testify from his , personal knowledge, but not from the
plat.
By Counsel for Defendant: We rest at this point. We
ask. your Honor to take the view.
By the Court : I ask yon gentlemen to take
page 533 ~ your reb.uttal evidence. I want to get through,
now.

REBUTTAL EVIDENCE.
BUCK ADKINS,
being called by Counsel for Plaintiff in rebuttal, testified as
follows:

DIRECT EXAMINATION.

By Mr. Haw:
·Q. Buck, I believe yon testified yon cut timber on this
land between the old line of Manquin creek and the present
creek ; is that correct!
·
A. I bridged the creek as running there now and cut timber across to the black land.
By Mr. Mitchell: He has testified to that.
Q. You testified that before, I believe Y
A. Yes, sir.
Q. Cleveland Adams and another ni.an have testified here
that Mr. Gene Clements stopped yon from cutting timber

\.'
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()n the land in dispute, were you stopped by anyone from
timber there!
·
A. I never saw ·Mr. Clements as long as I hauled timber in
King William.
·
]:>age 534} Q. Did anyone stop yuu from cutting tim.bert
A. No, but I cut until it got so miry I could not
cut ·any further; then went back.
Q. From whom did you buy that timber!
A. Bought it from Mr. Bob Blake.
Q. You say no one stopped yon?
A .. No one ever stopped me, I don't think. I am positive
that I never saw a King William man while I was over
there.
Q. Did you ·leave any logs there when you finished 7
A. There might have been a tree or two cut down where the
boys cut ahead of us and we could not get to them. Very
few men cut a piece of woods and get every log ou~

~utting

(The witness stood aside.)
page 535 }

MORDECAI ABRAMS,
being recalled in rebuttal, testified as follows:
DIRECT EXA.tmNA.TION.

By Mr. Sutton:
Q. Mr. Abrams, did you ever ask permission o! Mr.
Clements to cut any wood between the line of the present
creek and the bed of the old creek t
By Mr. White: We object, because he has already tes-·
ified as to that.
By the Court: That is my recollection, that he has testied to that.
·
A. No, sir, I did not get any permission from Mr. Clements,
I considered we had a perfect right over there.
. Q. Did Mr. Clements object to yon cutting timber between
the present creek and the .old m~eek bed t
A. No, sir.
Q. Did Cleveland Adams sa.y in your presence and in the
presence of Mac Abrams and a man named Butler that he
did not know a.nything about the line in controversy in this
caseY
A. Yes, he certainly did.

\
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, Q. Did you hear Jim Hines testify in this case beforef
A. Yes, sir.
Q. Did he or not testify befcrre that he did not go over
on the Blake side of the dyke-f
page 536 } A. Yes ; he also testified he could look over from
the. rowg into the dyke.
Q. He testified before that he could plow to the. end of
the rows in the black land and look over into the creek f
A. Yes, sir..
Q. Certain of the witnesses I1ave testified there has been
no change whatever in the present creek within their recoilection. Does the present creek now run under the bridge
that was built wheri Booker. cut the timber across the present
creekf
A. Yes, the creek has changed from where it was when Mr.
Booker built the bridge.
Q. The present creek t
A. Yes, sir.
Q. The present creek does not actually run under the bridge
that Booker built f
A. No ; I knew he built the bridge.
Q. Did Cleveland Adams ever trap the property between
the bed of the old creek and the present creek?
A. No; my brother and myself have trapped it ever since
we bought it.

CROSS EXAMINATION.
By Mr. White:
Q. Do you know Mr. McKayf
A. No, sir.
Q. Are you prepared to say he did not rent this land iu

1913 and 1914f

.

- A. I went on the place in 1917; never on the place before.
(The witness stood aside.)
page 537

~

1.1:AC ABRAMS,
being recalled in rebuttal by counsel for plaintiff,
testified as follows:
·

DIRECT EXAMINATION.
By Mr. Sutton:
Q. Mr. Abrams, did you ever apply to, or did Mr. Clements

I
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ever give you permission to cut any wood between the old
creek and the present creek?
A. No, sir.
Q. Did Mr. Clements ever make any objection to your cutting wood down there f
A. No, sir.
Q. You have cut wood between these two points?
A. Yes, sir.·
Q. Did Mr. Clements kno'v you were cutting it?
A. Yes ; he 'vas passing along there the whole· time.
Q. Did Cleveland .Adams state in .the presence of your
brother and in the pres·ence of another man that he knew
nothing about the line Y
A. Yes, sir; he stated it one Saturday evening shortly
before the other trial.
Q. Did you hear ,Jim Hines testify at the last trial Y
A. Yes, sir.
Q. Did he testify that he had never been on the Blake side
of the creek?
page 538 ~ A. Yes, he said he }{ept out the way.
Q. What did he say about the end of the ro,vs?
A. He said he could plow up to the end of the rows and
could see over in the creek.
By 1\ir. White: Is that in rebuttal Y
By the Court : I remember counsel asking him if he stated
that in a former trial.

CROSS EXAl\1INATION.
By Mr. Mitchell:
Q. Mr. Abrams, how did you happen to have a conversation
'vith Cleveland Adams in the presence of one, vValter Butler-"rere you trying to get evidence up in the case~
A. No; we were out one day in the driveway to the garage,
my brother and myself and 1\fr. Butler 'vas there and Cleveland happened to be there, and I said, ''Cleveland, you ought
to kno'v something about it". He said, "No, sir, Mr. Abrams;
I could not tell you anything about it. I was there working, but I did not ask ~{r. Clements about the line."
Q. When you asked that question you were asking the question with the purpose of soliciting information about the
boundary line Y
A. I asked him 'vhether he knew anything about the line,
and he said he did not.
·
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page 539

----

~

Q. Quite a number of witnesses that have testified for the defendant in this case you have
asked about the line Y
· A. Not at the time.
Q. Have you not seen nearly every witness that has testified for the defendant in this caseY
A. No, very few.
Q. Who did you talk toY
A. I talked to Mr. Rood. I talked to him on the premises
a.nd went across on the bridge Mr. Clements built and we
~alked up to the place where the land in dispute was, and
he said, "Mr. Abrams, we will have to go to the edge of
the ridge woods before I can tell you anything". He said
when we got there, ''This creek is in the same place it was''.
Q. ·That is not in answer to my question. You answer my
question by stating what .every other witness has said.
By the Court: Can you tell Mr. Mitchell the name of the
.witness with whom he talked¥
·A. Mr. Ree<l~

.By Mr. Mitchell:
Q.
A.
Q.
A.
Q.

Did you talk to Mr. Elliott Y
My brother talked to him. I never talked to him.
Did you talk to Jim Hines Y
·
Yes, sir.
.
Did you talk with Charley SaundersT
A. No, I did not.
page 540 ~ Q. Did you talk with Jim HeathY
A. No.
Q. Very fe'v witnesses that have testified for the d.efendant but wha.t yon have talked to, is there Y
·· A. I talked to Mr. Reed and found he knew nothing about
the line. Where I wanted to know about he said he knew
nothing about the disputed lin~:~, and the others I did not talk
to.
Q. Wha.t did you say that Hines testified a.t the last trial1
A. That he could drive up to the end of the rows at places
and look into the creek at the black land.
Q. What did you further say he stated with reference to
crossing the creekY
A. He said he never interfered with the property across
the creek; that they always told him Mr. Blake was very
particular who hunt~d Qver there and would shoot their dogs.
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Q. Yon have talked with him with reference to having him
as a witness in this case_, have you not~
A. No, sir. I had been told by people he knew the line.
Q. All of them who did not .agree with you, you did not.call
themf
·
A. No, sir.
.
page 541 } Q. Did anybody post that land down there in
disputef
A. Cleveland Adams posted it at the bridge Mr. Clements
built across there, and my brother asked him "What are
you doing posting somebody else's land!'' He said, "I did
not know whose land it was''.

By Mr. White: I object.
By the Court: I think ·that is in the nature of rebuttal.
If Adams testified he posted that place and this witness testi:fied he said he did not lmow who.se land he was posting
that is in the nature of rebuttal
page 542}

INSTRUCTIONS.

By the Court-: The court
verse possession.

refu~es the i~structio a-s to ad-

The instruction as to presumption and the instruction
marked '' E'' which is plaintiff's instrnction. The Court
grants the instruction as to the burden of proof.
The Court draws this instruction in place of the instruc-tion asked for by the plaintiff and asked for the defendant as
to the main issue in this case. It is the result of the best
inv~stigation that I have been able to give· with the authorities at hand and the time I have had, upon what is a rather
elose and vexed question. It is an instruction that neither
side, I am sure, will be entirely in accord with.
Instruction No. 1 as follows on next page.
page 543}

INSTRUCTION NO. 1.

The Court insteuets the Jnry that the cr-eek called and
known as Moncuin Creek, was made the boundary line 1»:tween the Pampatike tract, now owned by C. C. Wooddy, and
the Blake's tract, now .owned by Abrams, and if they shall
believe from aU the ~vidence in this case, said creek .flows
now, where, with slight variations it has always flowed, then
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they must find for the defendant. The Court further instructs the jury, however, that if they shall believe from
all the evidence in this case that the main channel of Moncuin Creek and the flow of its water was once close to a dyke
built by Cot Thomas Carter on Pampatik-e and along the
location on plat made by L. D. Robinson, Surveyor, Sept ..
10th, ~930, and designated as directed by the plaintiffs "Old
Creek Bed'', and introduced as evidence in this case, and
the jury shall further believe from the. evidence that said
creek afterwards perceptibly changed its course because of'
evulsion or as the effect of human agencies and now flows
in an entirely ne'v and different channel and between ne'v
and different banks, then the court instructs the jury that
such change in ~Ioncuin Creelr would not constitute a change
in the boundary line between Pampatike and Blake's tract
but that which has been designated as "Old Creek Bed" along
said dyke would continue as the true boundary line between
these two tracts and you must find for the plaintiffs.
page 544

~

By Mr. White: We except to the instruction ..
We don't think there is any evidence in the case
.to show that the creek changed its course because of evulsion,
or that there· was a change as the effect of human agency.
We except to that part of fhe instruction as to :finding for
the plaintiff. We except to the instruction as not based upon
all the evidence and the facts of the case, and as not stating
a correct principal of law, and not making the burden of
_proof upon the plaintiffs to prove that the creek has changed.
By Mr. White: Your Honor, it has just come
page 545 ~ to our attention that a man named Adams, who
·was one of the witnesses who testified for the defendant yesterday, has a 'vritten contract, dated October 14,
.1926, with the Safe Deposit Trust Company of Baltimore,
Md., agent, and I am informed that the piece of land that
Adams rented oembraces the land in dispute, and we would
like to offer this contract to the jury.
By the Court : Who has to determine whether the land in
dispute is embraced in this contract?
By Mr. White : The n1an who rented it.
· By the Court: He might say he regarded the land in dispute as being in this contract. I don't know that. Does the
contract contain a description of the property that he rented 1
· By Mr. Haw: There is none in there.
By Mr. Mitchell: He testified that hoe rented the land for
~unting purposes. To be frank with the court, we did not
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know there was any such contract in evidence until today.
By the· Court : I will permit him to testify, if he has not
already testified, that he rented this property, but when he
produces the contract and says here is the contract under
'vhich I rented, but when that contract does not specify what
he rented, and the contract don't state whether
page 546 ~ the land in dispute was rented by him, and is not
· ·
embraced in the contract, I cannot admit that. I
refuse to admit the contract that does not connect up the
land in dispute. You have his testimony that he rented the
land.
By Mr. White: We note an exception and :file the contract, marked ''Ex. 1-Refused.
By Mr. Sutton: The plaintiff objects to that part of Instruction # 1, which uses the lang·uage '' Preceptably changed
its course because of evulsion, or as the effect of human
agencies", on the ground that if the creek has changed its
course and now runs in an entirely ne'v channel, then the
question of evulsion or human agencies is not properly included in the instruction.
We except to the giving of Instruction No. 2, for the reason
that it unduly emphasizes the proof required of the plaintiff.
Plaintiff like,vise objects and excepts to the giving of Instruction No. 3, for the reason that this instruction is fully
covered by No. 2, and amounts to an over-emphasis of the
proof required of the plaintiff.
By Counsel for the Defendant: The Defendant excepts
to the action of the Court in refusing Instructions No. B, C
and D.
By Counsel for Plaintiff: The plaintiff excepts
page 547 } to the refusal of the court to give instruction
"E", as it properly sets out the plaintiff's theory
of the case..
:
By Counsel for Defendant: The defendant excepts to the
giving of the instruction as to adversary possession.
Note.-At this point the further hearing of this case was
adjourned until tomorrow moi'1ling at 10 o'clock, Decem4ber 22, 1931.
N ote.-The further hearing- of this case 'vas resumed at
10 o'clock A. 1\L, December 22, 1931.
.
The court granted a view of the land in dispute and the
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jury, eourt and counsel went to view the .land, and upon
their return, the court instructed the jury, argument was
heard and the jury .retired to consider their verdict, and re.turned with their verdict.
By Counsel for Defendant: May it please your Honor,
we desire to make a motion to set aside the verdict on the
fo~lowing

grounds:

1. For misdirection of the jury;
2. The refusal of the court to give certain instructions offered by the defendant;

page 548

~

3. The admission of improper evidence, and as
being contrary to the law and the evidence;

4. The refusal of the court to admit certain evidence offered by the defendant, and the improper admission of certain evidence.
By the Court: The court overrules the motio~.
By Counsel for Defendant: We except to. the ruling of tho
ourt, and ask that the judgment of the court be suspended
or sixty days.
By the Court: That will be done.
·
Teste: This 17th day of February, 1932.
J. BOYD SEARS, Judge.
page 549

~

CERTIFICATE NO. 2.

1 certify that certificate No. 1, now referred to and made
a part of this certificate, set forth a true copy or report of
all of the testimony and exhibits introduced by the plain-

tiffs and the defendants, respectively, and other incidents
of the trial together with the objections made by the· defendant a.t the trial to certain testimony and exhibits offered by
the plaintiffs, and to certain questions propounded to witnesses by counsel for the plaintiffs, and my rulings thereto, and the exceptions thereto by the defendant.
Teste: This 17th day of February, 1932.

J. BOYD SEARS, Judge.
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page 550}

CERTIFICATE NO. 3.

I certify that upon the trial of this case, a.nd after all of
the evidence for the plaintiffs and the defendants, respectively, had been introduced, which evidence is set out in Certificate No. 1, here referred to and made a part of this certificate, the plaintiffs requested the court to give the following instruction, marked "E", and the defendant requested
the court to give the following instructions, marked ''B",
"' C" and "D '' all of which are set out and are as follows:

''E."
The Court instructs the Jury that if you believe from the
evidence that Moncuin Creek constituted the boundary line
between the Pampatike tract, now owned by C. C. Wooddy;
and the Blake's tract, now owned by Abrams, and that this
creek flowed close to the dyke built by Carter on Pampatike at the location designated ''Old Creek Bed'' on plat
made by L. D. Robinson, Surveyor, September lOth, 1930,
and introduced in evidence in this case, and that this creek
changed its course and began to flow around its present course
into Blake's pond, then the change in the course of Moncuin
Creek would not constitute a change in the boundary line
b~tween Pampatike and Blake's tract but the bed of the old
Creek would continue as the true boundary line between these
two tracts, and you will find for the plaintiff.
·page .551}

"B."

The Court instructs the Jury that the Moncuin Creek is
made the boundary line between the land· of the plaintiffs and
the land of the defendant, and the Court tells the jury that
the said creek is the true boundary line and that the plaintiffs and the defendant are riparian proprietors. The Court·
further instrncts the Jury tha.t if the banks of the said creek
should be changed by the gradual and imperceptible process
of accretion or erosion, the boundary line •between the said
lands of the plaintiffs and the defendant would continue to
follow the creek; if, therefore, the jury should believe from
the evidence that Moncuin Creek did at one time in the past
flow at the place claimed by the plaintiffs that fact would
not prevent the creek as it now flows from constituting the
trne ·boundary line between the lands of the plaintiffs and
the defendant in the absence of proof that the said creek

:~
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suddenly and perceptibly abandoned the old channell claimed
by the plaintiffs, and there being no evidence in this case
that the. said creek suddenly and perceptibly abandoned the
old channell claimed by the said plaintiffs (if such in fact
was the old channel) the jury must find for the defendant,.
.and fix ~Ioncuin Creek as the true boundary line between the
land of ·the plaintiffs and the defendant.
page: 552

f

"C.'"

The, Court instructs the Jury that if they believe from the
. evidence that the said defendant and those under whom he
claims have been in actual, open, exclusive and hostile possession of the said land in dispute for fifteen years, next
preceeding the commencement of this suit, under claim of
title, then the said defendant is entitled to the said land and
'the jury must find for the defendant.

''D . ''
The Court instructs the Jury that the question oofore them
is the location of the true boundary line between the land
of the plaintiffs and the land of the defendant, and they
are to determine tha.t from all of the evidence in the case,
and if from all of the eviden~e in the case they believe that
.Moncuin Creek is the true boundary line, then they should
:fix said creek as the boundary line betw•3en the said land.
I further certify that I refused to give all of the foregoing
instructions, requested by the plaintiffs and defendant, re.spectively, and that the defendant excepted, and that in lieu
of the ·foregoing instructions, I g·ave for the plaintiffs the
following instructions, Nos. 1 and 4, and for the defendant,.
_instructions Nos. 2 and 3, which said instructions are all of
_the instructions I gave, and the instructions so given are here
· set out, and are as follows:
page 553 ~.

1.

. The Court instructs the ,Jury that the creek called and
,known as Moncuin Creek, was made the boundary line be.tween the· Pampatike tract, now owned by C. C. Wooddy,
:and the Blake's tract, now owned by Abrams, and if they
.shall.believe from all the· evidence in this case, said Creek
flows now, where, with slight variations it has alwa.ys flowed,
.then they must find for the defendant. The Court further
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instructs the jury, however that if they shall believe from
all the evidence in this case that the main channel of Moncuin ·
Creek and the flow of its water was on~e close to a dyke built
by Col. Thomas Carter on Pampatike and along the location
on plat made by L. D. Robinson, Surveyor, Sept. lOth, 1930,
and designated as directed by the plaintiffs "Old Creek Bed",
and introduced as evidence in this case, and the jury shall
further believe from the evidence that said creek afterwards
perceptibly changed its course because of evulsion or as the
effect of human agencies and now flows in ·an entirely new
and different main channel and between new and different
banks, then the court instructs the jury that such change in
Moncuin Creek would not constitute a change in the boundary line between Pampatike and Blake's tract but that which
has been designated as the "Old Creek Bed'' along said
dyke would continue as the true boundary lin.e between these
two tracts and you must :find for the plaintiffs.
page 554

~

4.

The Court instructs the Jury that there is not sufficient
evidence in this case on which to have a verdict for the
defendant on the grounds of adverse possession.

2.
The Court instructs the Jury that Moncuin Creek is the
boundary line between the land of the plaintiffs and that of
the defendant, and the burden of proof is upon the plaintiffs to show by affirmative and preponderating .evidence
that the said creek flowed in and along a natural channel
located at the point claimed by them along the old dyke,
and that their predecessor in title owned the land embraced
within such boundary, and if the jury believe from the evidence that the plaintiffs have failed in their proof, then the
jury must :find for the defendant.
A· f _
~ ~ {'
.
3. ~-\.·f e-L"'-'·' )
The Court instructs the Jury that the furden of proof is
upon the plaintiffs, and before they can recover the land sued
for they must prove by affirmative and preponderating evidence that they have a complete legal title to the land claimed
by them and the right to the possession thereof at the time
they instituted this suit, and unless the jury believe from

r - --
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the evidence by affirmative and preponderating evidence that
the plaintiffs had a valid and legal title to said land and the
right to the possession thereof at the time they instituted
this suit, they must find for the defendant.
I further certify that the defendant excepted
page 555 ~ to the instruction No. 1 given my me for the plaintiffs upon the following grounds:
1. Because the said instruction did not state the law correctly when applied to the evidence of the case.
2. Because there was no evidence to show that the creek
afterwards perceptibly changed its course because of avulsion or as the effect of human agencies.
3. Because the instruction was misleading.
I further certify that the defendant excepted to instruction No. 4 given by me for the plaintiff upon the following
grounds:

1. Because the evidence was sufficient to support a claim of
adversary possession to the land in dispute by .the defendant, and the question should have been submitted to the
jury upon proper instructions.
I further certify that I overruled the objections of the defendant to the said instructions Nos. 1 and 4, and that the
defendant excepted.

Teste: This 17th day of February, 1932.

J. BOYD SEARS, Judge.
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CERTIFICATE NO. 4.

I further certify that the tTury, after having been in-·
structed as set out in certificate No. 3, retired to their room
to consider their verdict, they then returned to the \Court
Room and requested the Court to permit them to view the
disputed boundary line and the property in dispute, ·whereupon the Court with the consent of the plaintiffs and defendant, ordered a vie·w. Whereupon the Court with the· Sheriff
took the jury to the loca.tion of the disputed line. and after
the jury had gone over the respective lines claimed by the

C. C. Woody v. J. M. Abrams, Jr., W.·R. Abrams, Etc. ·339 .
plaintiffs and defendant they returned to their jury room,
and having considered further of their verdict returned into
Court and rendered their verdict in the words and :figures
following, to-wit~ "We the jury upon the issues joine&~nd
for the plaintiffs and ascertain and determine the tru~ bou.P,dary line rbetween the land of the plaintiffs and the defendant
to be the old creek bed of Monquin Creek as designated on
the plat made by L. D. Robinson, Surveyor, dated S~pt. '
10, 1930, and filed with the. petition in this cause, the said
line beginning at the point designated 'C' on said plat an<!
thenee following the line desig-nated 'Old Creek Bed' -on said
plat to point 'D' at the old mouth of Gravel Run Swamp,
Deucalion Gregory, Foreman.''
I further certify that the defendant then and
there moved that the said verdict be set aside and
a new trial awarded him upon the following grounds:
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(1) That the verdict was contrary to the law and the evidence, and without evidence to support it.
(2) That the Jury had been misdirected.

( 3) That the court erred in refusing to grant the instructions requested by the defendant.
( 4) That the court erred in admitting certain evidence offered by the plaintiffs.

I further certify that I refused to set aside the said verdict
and grant the defendant a new trial, and that the defendant
ex0epted.

I further certify that the attorney for the defendant had
reasonable notice, in writing, of the time and place when
these certificates of exception would be presented to me for
my signature.
·

Teste:

This 17th day of February, 1932.

J. BOYD SEARS, Judge.
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State of Virginia,
County of King William, to-wit:
I, B. C. Garxett, Jr., Clerk of the Circuit Court ·.of the
of' King William, do certify that the foregoing is a
true.. wanscrlpt of the record in the above mentioned cause .
~d I further certify that the attorneys for the plaintiffs
had notice of the intention of the defendant to apply fo;r
the s~me.
.
·
Given under my hand this 7th· day of May, 1932.

~Co.Ul;L.ty

B. C. GARRETT, Jr., Clerk.
A Copy-Teste:

....

H. STEWART JONES, C..C.
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