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IN THE

Supreme Court of Appea~ of Virginia
AT RICHMOND.

Record No. 1483

H. W. HOLLADAY, Plaintiff in Error,

vs.
T. C. COLT, JR., Defendant in Error.

To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:

Your petitioner, H. Warren Holladay, respectfully repre·sents that he is aggrieved by a final judgment of the Circuit
Court of the City of Richmond entered on the 4th day of October, 1933, in a certain action at law to recover damages in
the sum of $5,000, in which the petitioner was phiinti:ff and
Thomas C. Colt, Jr., was defendant.
·

ASSIGNMENT OF ERROR.
Petitioner assigns as error the action of the lower court in
striking out all the evidence in the case (thus preventing the
jury from reaching a proper verdict) on the alleged ground·
that there was no evidence of the defendant's gross negligence such as would permit recovery by a guest.
The plaintiff duly objected and excepted to the court's action, setting out fully his grounds of objection (MS. Record, p.
60).
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STATEMENT OF THE CASE.

4 transcript of the record,~ i.ilcluding all the -evidence, accompanies this petition.
.
The case stated, in accord~ce· with principles well settled
by this court as applicable upon a.motion to,strike (see Green
vs. Smith, 153 Va. 675; Jones'vs. Hanbury, 158 Va. 842; Buchanan vs. Wilson, 159 Va. 49; Catron vs. Birchfield, 159 Va ..
60), is as follows: · ·
· - · ·
Plaintiff and defendanfwere-both-employees of the Cavalier Air Service, Inc., th~. defendant being president and the
plaintiff a salesman under him.
On the night of September. 22nd, 1932, they were returning to Richmond from Williamsburg in the defendant's automobile, a Packard roadster.· - .. -The parties had left Williamsburg between one and two
o'clock A. :tv.t:·., Jand had gotten about five miles beyond Sandston in the direction of the city of Richmond, when the ac·
.
cident occurred.
The defendant was driv:ing· and at the time .of tlJ_e accident
plaintiff was asleep by the side of the-driver .
.A.s the defendant's automobile approached the place of the
accident there appeared from the opposite direction an automobile driven by a 1\frs. Bessie M. Bryant.
According to the defendant's own statement the Bryant
car was being driven slowly, in which statement Mrs. Bryant
concurred, and the defendant said he was aware of its approach at a distance away of at least one-half mile. Also,
Mrs. Bryant saw the defendant's ear a safe distance away.
. The accident occurred shortly after the defendant had
rounded a slight curve (called a "jag" by the defendant) in
the road, when instead of keeping to his own right side of the
. road, the defendant drove his car across his own proper center line of the highway and head on into Mrs. Bryant's car,
which was being driven on her extreme right, her right wheels
being only a few inches from the concrete on her proper side.
The road was a two-way one with ample space for two
properly operated automobile to pass.
Note: The defendant not only violated Code Section 2154
(112) (Acts 1932, p. 652), but he also v:iolated Section 2154
(115) (Acts 1932, p. 652), and 'Section 2154 ( 109) (c) Second
(.A.cts 1932, p. 650), under 'vhich la.st · section the offense is
made a crime punishable by nne or imprisonment or both
(Section 2154 (108)) (.Acts 1932, p. 650). ·
·
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That J\irs. Bryant's car was on her extreme right and that
the defendant drove across the road and ran into her, is emphatically stated by J\irs. Bryant, a disinterested witness.
Part of her statement follows C~iS. Record, p. 13):
''I sa'v this car coming toward me. It \vas a slight curve
there but ·not enough to hardly turn the wheel of the car. I
noticed this car· continued to con1e to the righthand side of the
.road, never straightened up at all, and of course I thought
every minute that the car would go to the left and go over on
his side, but instead of that it came head-on into me. I had
gotten off the road entirely except the length of 1ny hand,
which the state offic.er can tell you.''
Furthermore, H. C. Gatewood, a state police officer, testifi.ed that the position of the cars after the accident was as
fo1lows (MS. Record, pp. 19-20) :
''A. Mrs. Bryant's car, going east, lacked about nine inches
of being entirely off the highway, all four wheels; in other
words, it was about a space of four inches between the inside
of the left wheel and the edge of the highway, and just about
straig·ht. There was a slight ditch to· the right of her car, I
would say about a foot or fifteen inches deep, and possibly
she would have gone in that. I don't know that she knew
that the ditch was there. The car going west, which was the
Colt car, was at a slight angle. The rear was about I would
say twenty inches of the hig·hwa.y, and the front 'vheel about
twelve feet, 1naybe fourteen, and both cars had locked. However, the extren1c right of 1\ir. Colt's car was not dmnaged.
J\fost of the damage was I would say two-thirds of the way
of the radiator to the left, and the Colt car on just about its
1~ight was not so badly dan1aged, but somewhat bent up, and
the n1achinery \Vas just about all broken out of the Bryant
car.
"Q. 'Vhere was the 1nachinery lying1
''A. Rig·ht under it, right under the car. When the wrecker
can1e there and pnlle'd the cars loose, the gears dropped right
down on the ground.
'' Q. Did you see any glass on the right side of the road going
to Richmond f
''A. No, sir.
"Q. Did you sec any mark on the right side of the road
going· to Richmond?
''A. No tire marks. I looked particularly for tire Inarks.
"Q. What is the approxitnate width of the road at tha1
place?
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".A. I guess about a twenty-foot road.
"Q. Is there ample space for two cars to passf
'•A. Yes, sir.''
.And again

(~IS.

Record, p. 21):

'' Q. What 'vas the nature of the roadway in reference to
being curved or str.aight at the place where ·you found the
cars?
''A. At the point I found the cars the road was straight.
West of the point of collision or where I found the cars is
about 125 yards to the point of the curve. I would say about
90 yards to the point of curve, but that country is flat and,
even taking the curve into· consideration (the curve is a little
winding over there) you can see ov:er the curve.
· '' Q. Ho'v far distant do you suppose Y
''A. Oh, I would certainly say half a mile.''
And even the defendant made this admission of .the location
of the cars after the accident (~IS. Record, pp. 5·6-57):
"Mrs. Bryant's car was on her side of the road. Her left
wheels were on the pavement and her right wheels were on
the side off the pavement. My car was in contact with Mrs.
Bryant's car. My left front wheel was in contact with her
left wheel. 1\fy car had mounted up over the radiator of Mrs.
Bryant's car. My car was about a 45 degree, or more, across
·
the road.''
At and before the accident the defendant himself testified
that he saw ~Irs. Bryant's car at least one-half mile away, that
he continued ·to observe it (drawing, according to him, to
his right side of the road), that he was operating his automobile "efficiently", and that ''I was still in perfect control
of the car''. ( 1\£8. Record, pp. 48-44; 46.)
It is true the defendant stated .on the way he had spoken
to the plaintiff about being tired and had asked the plaintiff
to drive, but it is submitted that this became immaterial in
view of the facts just set forth.
·
The defendant's accou~t follows (lVIS. Record, pp. 53-54):
. ''After rounding the curve in the road there is a long
stretch of road of about half a mile that was clear. Near
about the center of this half a mile stretch there is a slight
jag as though the straight. road had been moved over about
half its distance to the left. The road straightens right out
again. As I rounded the curve I noticed there· 'vas another
car rounding another curve half a. mile down to the west and
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proceeding towards me. I was travelling at the time at normal speed of about forty to forty-fiv_e miles an hour, no.rmal
cruising· speed to return to Hichmond. I negotiated the jag
in the road. It was my impression that the other car was
not proceeding very rapidly. After negotiating the jag I
came over to my side of the road; I was very particular to return to my side of the road.. I would have passed the other
car approximately two or three hundred feet to the west after
I had passed the jag-. I was centering· on the right side of
the road and maintaining my position on the·right side of the
road. I was tired but I was conscious of handling my car
efficiently. Then suddenly I was conscious of something
strange in the operation of the other car. I don't know what
it was. A second later (approximately a second) there was
a crash. There was a second there in which I do not recall
what happened."
Although the defendant says he was on his right side of
the road and that there was glass near the middle of the road
(denied by other witnesses and apparently being an attempt
to corroborate his statement), it is submitted the evidence is
overwhelming- that the defendant after negotiating the curve
did not drive on his right side of the road but ran across the
road to his wrong side and co1lided head-on with ~Irs. Bryant's car, although he admitted seeing it a safe distance away
(the precise situation that existed in the case of Collins vs.
Robinson, to be hereinafter fully set out. Furthermore, as
appears from the record in Collins vs. Robinson, the defendant there made the same defense as is here apparently being
attempted, to-wit, that he was on his right side and did not
go across the road).
As the result of the collision 11rs. Bryant's husband was
killed and the plaintiff received injuries, to recover damages
for which this suit was instituted.
AR-G Ul\1EJNT.
Counsel for the plaintiff respectfully contends, as he did
before the trial court, that the instant case is controlled by
the pri:qciples announced by this court in Collins vs. Robinson, 169 S. E. 609, the opinion in that case being delivered by
~fr. Justice Gregory.
.
.
The facts of that case are stated in the opinion of the court
as follows:
''The plaintiff was riding in the rear seat of the automobile
of the. defendant, as an invited guest, at the time of the col-
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lision. It occurred at night on a sharp curve, on one side of
which was a bank which prevented a view around or over the
curve. The highway was a two-way one, the travel portion
of which was approximately twenty-two feet in width. The
Turner car was being driven on the proper side of the highway, for a car going in that direction, on the inside of the
curve and close to the bank. The proper side of the highway
upon which the defendant's car should have been driven was
upon his rig·ht side, on the outside of the curve, but the evidence is overwhehning· that he was driving around the curve
on the inside thereof and on the wrong side of the road for
a car to be driven going· in that direction, in violation of Code,
Section 2145 (10), Section 9. The drivers of both automobiles saw the reflection or light of each other's autorrwbile
a safe distance away. The defendant was not familiar with
the highway. A head-on collision occurred when they were
about half-way around the curve. Turner's car being forced
into the bank on his side of the road and the defendant's car,
after the collision, was found to be on Turner's side of the
road. The defendant admitted that he saw the light from
the headlights of Turner's car and therefore he knew of its
approach a safe distance away."
After stating the facts of the case as just set out, the opinion continues :
"The great weight of the evidence in the case at bar shows
clearly that the defendant, who admittedly knew of the approach of the oncoming car, with ample tirr1e to pull to his
side of the road, drove his car around the curve, on the inside
thereof, in the night-tin1e on a twenty-two foot road and directly in the lawful path of the oncoming car. l-Ie was not
driving on the right side of the road as required by Jaw
and he could not see around or over the curve, by reason of
the bank on the inside, though he could and did see the reflection and flash of the lights of the Turner car. I-Ie was
solely responsible for the collision, and his conduct on that
occasion, as a matter of law, amounted to gross or great neglig·~nce. There being no evidence of any contributory neg·Iigence on the part of the plaintiff, he was entitled to recover.''
The facts of the instant case, as above stated (and there
is practically no real conflict), are so simple and so obviously
similar to those of the case· relied upon that w·e have no def.:ir~ to unduly lengthen thi~ petition by a discussion of their
shnilarity.
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_ A.s 've understand the decision cited, it is authority for the
fo11o,ving legal proposition, to-wit: where a motorist knowing of the approach of an oncoming car, with ample time to
pull to his side of the road, drives his car, on a su£ficiently
broad road, directly in the path of the oncoming car, which
was on its lawful side, then, as a matter of law, the said conduct of the said motorist amounts to gross negligence.
The instant case so clearly comes within the principle just
set out, and which this Court has stated is the law in this state,
that. ·petitioner's counsel respectfully asked the lower court
(which based its ruling upon Boggs vs. Plybon and Jones vs.
JJ!Ja.~sie, both distinguished in Collins vs. Robinson) if it could
be fmniliar with the facts in the last-mentioned case. We respectfully sub1nit that counsel, in advising their clients, have
the rig·ht to rely upon the opinions of this honorable court
and -have the right to expect that those opinions are overruled, lower courts will follow then1, regardless of any opinion
said lower court may entertain as to what should be the
law.
Consequently, we respectfully submit that not only was
there an1ple evidence, in v:iew of the principle announced in
Collins vs. Robinson, to submit the question of the defendant's
gross negligence to the jury, but we further submit that in
the light of said decision, if the jury believed the plaintiff's
evidence, in connection with the defendant's admissions, we
were entitled to have the jury instructed that the defendant
was guilty of gross neglig·ence, pern1itting a recovery by the
plaintiff.
\Vherefore, we with deference contend that the lower court
erred in striking the evidence in this case, and in lieu thereof
it should have submitted the case to the jury on the following or a similar instruction :
''The court instructs the jury that if they believe from the
evidence that the defendant knew of the approach of the autorrwbile driven by 1\lrs. Bryant, with ample time to pull to his
side of the road, and if they further believe from the evidence that the defendant drove his car to the left of the center
of the highway and into the lawful path of the Bryant car, then.
the defendant was guilty of gross neglig-ence, and if they
further believe from the evidence that as a proximate result
of such negligence the plaintiff was injured, then they shall
find for the plaintiff, unless they believe fron1 the evidence
the plaintiff was guilty of contributory negligence as defined
in other .instructions.''
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CONTRIBUTORY NEGLIGENCE NOT INVOLVED ON
THIS WRIT OF ER.ROR.
The court based its ruling solely upon the ground of an
alleged failure to prove primary negligence, and no question
of any alleged contributory negligence was inyolved. (See
ruling, MS. Rec., pp. 49-50.)
However, we are amply prepared to meet this issue.
Bec~use the defendant testified he was operating his· car
"efficiently", that he saw the Bryant car a safe distance
away and that "I was still in perfect control of the car", 've
may properly contend that even though the plaintiff was
asleep, this conduct did . not contribute to the accident for
the reason that had he been awake, in view of the above statements, plaintiff could have done nothing to have avoided the
accident.
In any event, under more favorable facts for the application of the doctrine of contributory negligence, it has been
repeatedly held that the question of a g"Uest 's being asleep
as constituting contributory negligence is a matter for the
jury to determine. See West vs. Rosenbur,q (Ga.), 160 S. E.
808; Malone vs. Clemow (·Cal.), 295 P. 70; McDermott vs. Si,
.bert (Ala.), 119 So. 681; Ha·wse vs. liVeinrich (Kan.), 298 P.
766; Nelson vs. Nyg·ren (N. Y.), 253 N. Y. S. 539; D. & H.
Truck Line vs. Hopson (Tex.), 4 S. vV. 1013 ; lVaschak vs.
Leuthener (Wis.), 222 N. W. 17; Bushnell vs. Bushnell
(Conn.), 131 A. 432; C. & P. Tel. Co. vs. Merriken (Md.), 128
A. 763; McAndrews vs. Leo·na·rd (Vt.), 134 A. 710; Simrell
vs. Eschenbach (Pa.), 154 A. 369.
That this Court would not go further in holding a person
asleep contributorily negligent. may reasonably .be assumed
from the languag·e of the Court ·in JT a. R. ~ P. Co. vs. Gorsuch, 120 Va. 655, as follows:
· "In order to defeat her recovery in this case, it would be
necessary to prove that she was herself guilty of some negligence. This the record fails to show. She was on the front
seat, on the side of the automobile from which the ·street car
was approaching, half-turned, so that she could not see the
approaching street car, talking from time to time to their
guest, Stephenson.''
(Attention n1ay properly be called to the fact that Mrs.
Gorsuch could have been no more g·uilty of contributory negligence-for she could have done no less-had she been
asleep.)
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CONCLUSION.
Counsel for the petitioner respectfully submit that the
lower court erred in striking the evidence, as hereinabove set
out, that its action in so doing was plainly wrong and contrary
to the law as enunciated by a decision of this court, that its
.action should be reviewed and reversed (and such is the opinion of the undersigned, an attorney at law qualified to practice before this Honorable Court), and that the plaintiff is
entitled, upon another trial of this ease, to an instruction in
the- language hereinabove set out or similar thereto, and this
'Honorable Court is respectfully asked to grant this petition
and to so decide.
Counsel further ask that this petition be considered as
his opening brief anq that he be given an opportunity to state
orally the reasons for reviewing and reversing· the decision
complained of.
Counsel avers that he delivered a copy of this petition to
1\{essrs. Parrish and Butcher, counsel for the defendant in
the lower court, on October 25, 1933.
Respectfully submitted,

R. ·CARTER SCOTT, JR.,
Counsel for H. W. flolladay.
The undersigned attorney at law, qualified to practice before this Court, certifies that in l1is opinion there is error in
the decision of the lower court and it is proper that such decision should be reviewed and reversed by this .Court.

R. CARTER SCOTT, JR.
Heceived Nov. 6, 1933.
l\L B. W.A.TTS, Clerk.

November 21, 1933.· Writ of error awarded by the Court.
Bond $300.
1\L B. W.
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RECORD
VIRGINIA:
Pleas before. the Circuit Court of the City of Richmond,
held in the Courtroom of said ·City, in the City Hall thereof
on Thursday the 19th day of October, 1933:
Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Richmond, First
September Rules, 1933, came II. W. Holladay and matured
his declaration and docketted sa1ne against T. C. Colt, Jr.,
which declaration is in the words and figures following, towit:
Virginia:
In the Circuit Court of the City of Richmond.

H. W. Holladay, Plaintiff,
against
T. C. Colt, ,Jr., Defendant.
H. W. Holladay complains of T. C. Colt, Jr., in an action
of trespass on the case for this, to-wit:
FIRST COUNT.
That at the time of the con1mitting of the wrongs hereinafter mentioned, to-wit, on or about September 25, 1932, the
defendant was the owner and operator of a certain automobile
upon a public highway of the State of Virginia, and the plaintiff was a passenger in said automobile.
That while the said defendant was the owner and
pag·e 2 ~ operator of said automobile in and upon a public
.
highway of the State of Virginia, to-wit, while the.
said defendant was operating· the said vehicle upon Route 60,
hetween the village of Sandston and the City of Richmond,
Virg·inia, in a westerly direction toward the City of Richmond, there approached from the opposite or easterly direction an automobile driven by a l\irs. Bessie ~I. Bryant.
rfl1at it was and becan1c the duty of the said defendant in
respect to the said plaintiff, who was exercising ordinary
care on his part, to keep to his own right side of the highway,
and to obey the statutes of the .State of Virginia with respect
to the use and operation of vehicles upon the public highways.
Yet, notwithstanding the duty of the said defendant to the
said plaintiff as aforesaid, the defendant disregarded the
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same, and at the time and place abov:e n1entioned drove the
said automobile across his proper center line of said highway, and in violation of the statutes· of the State of Virginia
wit.h respect to the use and operation of vehicles upon the
public highways, and while so operating said automobile as
aforesaid, the said defendant ran the same with great force
and violence into the said aut01nobile of ~1:rs. Bessie JVI. Bryant, which automobile was being driven at the time and place
and in the manner aforesaid, and as a direct and proximate
result of said collision, directly caused by the negligence of
the defendant as aforesaid, the said plaintiff received serious
physical wounds and injuries, both internal and external, has
caused the said plaintiff great mental and physical
page 3 ~ suffering, has caused him permanent injuries, has
caused the said plaintiff to expend large sums of
money in his efforts to be cured of his injuries, and has caused
him considerable loss of tirne and money by virtue of· incapacitating him fr01n following- his usual occupation, all of
which bas resulted in damages to the plaintiff to the extent
of $5,000.00.
SECOND COUNT.
That at the time of the committing of the wrongs hereinafter mentioned, to-wit, on or about September 25, 1932, the
defendant was the owner and operator of a certain automobile
upon a public highway of the State of Virginia, and the plaintiff was a. guest in said auton1obile.
That while the said defendant was the onwer and operator
of said auton1obile in and upon a public highway of the State
of Virginia, to-wit, while the said defendant was operating
the said vehicle upon Route 60, between the ·village of Sandston and the City of R.ichn1ond, Virginia, in a westerly direc:tion toward the City of Richmond, there approached from the
opposite or easterly direction an automobile driven by a 1\'Irs.
BElssie l\[ Bryant.
That it was and becan1e the duty of the said defendant in
respect to the said plaintiff, who was exercising ordinary care·
o.n his part, to keep to his own right side of the highway, and
to obey the statutes of the State of Virginia with respect to
the use and operation of vehicles upon the public
·
_
.page 4 ~ highways.
Yet, 1~otwithstanding the duty of the said defendant to the said plaintiff as aforesaid, the defendant disre ..
garded the same, and at the tin1e and place above mentioned
drove the said auto1nobile across his proper center line of
said hig·hway, and in violation of the statutes of the State of
Virginia with respect to the use and operation of vehicles
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upon the public highways, and while so operating said automobile as aforesaid, the said defendant ran the same with
great force and violence into the said automobile of ~1rs. Bessie l\L Bryant, which automobile was being driven at the time
and place and in the manner aforesaid, and as a direct and
proximate result of said collision, directly caused by the neg1ig·ence of the defendant as aforesaid, the said plaintiff received serious physical wounds and injuries, both internal
and external, has caused the said plaintiff great mental and
physical suffering·, has caused hiln permanent injuries, has
caused the said plaintiff to expend large sums of money -in
his efforts to be cured of his injuries, and has caused him considerable loss of time and money ·by virtue of incapacitating
him from following his usual occupation, all of which has
resulted in da1nages to the plaintiff to the extent of $5,000.00.
And therefore he institutes this action of trespass on the
case.

R. CARTE,R SCOTT, JR.,
p. q.
page 5
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And at another day, to-wit:

Virginia:
At a Circuit Court of the City of Richmond, held in the
Courtroom at said City on the 30th day of September, 1933,
the following order was entered:
Virginia:
In the Circuit Court of the City of Richmond.

II. W. fiolladay, Plaintiff,
Against
T. C. Colt, Jr., Defendant.
ORDER.
On motion of the defendant, it is ordered that on or before October 3, 1933, the plaintiff furnish the defendant with
full particulars of his alleged cause of action as set forth in
the first count of his Declaration and especially to furnish
fuller particulars as to the relationship existing between the
plaintiff and defendant at the time of the accident, 'vhich
said relationship is described in the plaintiff's declaration
bv the mere statement that the plaintiff was a passenger in
the defendant's car at the time of the accident.
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And at another day, to-'vit:
Virginia:
In ·the Clerk's Office of the ·Circuit Court of the City of
Richmond, on the 3rd day of October, 1933, the folp·age 6 } lowing particulars were received and filed :
·
Virginia:
· In the Circuit Court of the City of Richmond.

II. W. Holladay,
Against

T. C. Colt, Jr.
l~esponding to defendant's motion for fuller particulars
the plaintiff states that he will offer no evidence in support of
the allegation in the first count that the plaintiff was a passenger in the defendant's car.

And at another day, to-wit:
Virginia:
At a Circuit Court of the City of Richn1ond, held in the
Courtroom of said City in the City I-Iall thereof on the 4th
day of October, 19il3, ca.n1e the defendant and filed his plea
of not guilty, and which is as follows:
Virginia:
In the Circuit Court of the City of Richmond.
I-I. W. Holladay
Against
T. C. Colt, Jr.
page 7 ~

P.LEA OF NOT GUILTY.

. The said defendant, by his attorneys, con1es and says that
he is not guilty of the prmnises in this action laid to his charge,
and of this he puts himself upon the country. .
STATE~IENT

OF INTENTION TO RELY UPON DinFENSE OF CONTRIBUTOR.Y NE·GLIGEN·CE.

The said defendant, by his attorneys, without 'vaiving such
other defenses as he n1ay be advised arc proper to make,
co1nes and says that he intends in the trial of this cause to
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rely upon the contributory negligence of the plaintiff as a defense, and plead said contributory negligence in bar of any
recovery in this action.
The said defendant says that the contributory negligence·
of the said H. vV. Holladay proximately caused, or efficiently
contributed to cause, the accident complained of in that he
went to sleep and failed to keep a reasonable lookout for his
own safety, and in that he assumed the risks of the accident
by consenting- to ride in said automobile under such circumstances, as a reasonably prudent person should, in the exercise of ordinary care, have foreseen the likelihood of an accident, and in that the said I-I. vV. Holladay failed to exercise such care for his own safety as a reasonably prudent person should have done.
T. C. COLT, JR.,
By Counsel.
PARRISH & BUTCIIER,
p. d.
page 8
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And on the same day, to-wit:
At a Circuit Court of the City of Richmond.

Virginia:
In the Circuit Court of the City of Richmond.
H. W. Holladay, Plaintiff,
Against
T. C. Colt, Jr., Defendant.
DECLAR-ATION.
This day came the parties by their attorneys, and the defendant by his attorneys ·filed his plea of not guilty and put
himself upon the country and the plaintiff likewise, and then
came a jury, to-wit: Julien C. Beazley, R. T. ~iullen, R. E.
Cardwell, Ashby Dean, R. H. S'awyer, J. P. Angle and J. L.
Dil1on, being sworn to well and truly try the issue joined,
and having heard the evidence and arg·ument of counsel 'vere
sent out of Court to consult of a verdict and after some time
returned into Court with a verdict in the words and figures
following: '' 'Ve the jury. on the issue joined, lind for the
defendant, ,Julien C. Beazley, Foreman.'' It is therefore ordered that the plaintiff recover nothing of the defendant,
but that the defendant go without day and recover of the
plaintiff his costs by him expended herein in the defense of
this action.
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And afterwards, to-wit:
At a Circuit Court of the City of R.ichmond, held
page 9 ~ in the Courtroom at said Qity, in the City Hall thereof on Thursday, the 19th day of October, 1933:
This day came again the parties by their attorneys and the
plaintiff by his attorneys presented to the Court his Bill of
Exceptions, which 'vcre signed, sealed and ordered to be
made a part of the record of this trial.
page 10 ~ Virginia:
.
In the Circuit Court of the City of Richmond.
(Hon. Frank T. Sutton presiding.)
Oct. 4th, 1933.
H. "\V. Holladay
vs.
T. C. Colt, Jr.

Plaintiff's Attorney, R. Carter Scott, Jr., Defendant's Attorneys, Parrish & Butcher.·

STENOGRAPHIC REPORT OF THE EVIDENCE.
page 11

~

PLAINTIIPF'S BILL OF EXCEPTION.

The Court certifies that in the trial of the case of H. vV.
I-Iolladay vs. T. C. Colt, Jr., the following evidence was introduced:
·
·
page 12 ~

'wiRS. BE8SIE 1\L BRYANT,
· a witness on behalf of the plaintiff, being first duly
sworn, testifies as follows:

EXAl\IINATION IN CI:IIEF.
Bv :1\fr. Scott:
"Q. Your name is 1\frs. Bessie l\L ·Bryant?
A. Yes.
Q. You live in the city of Ricllmond f
A. Yes.
Q. On or about Septe1nber 25th, 1932, was a car that you
were driving in collision wth any other car f
A. Yes, it was in collision with 1\!Ir. Colt's car.
Q. In what direction were you traveling at the time?
A. East
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Q. That is in the direction of Sandston T
A.. Y-es.
Q.. On which side of the road were you driving?
A.. On the righthand side.
Q. What kind of car were you driving Y
A.. Graham-Paige.
Q. About what speed 1vere you drivingY
A.. Well, about five or ten miles probably. When
page 13 } I saw them coming to me I slow-ed down.
Q. "\Vhen you saw what coming towards you!
. A. Mr. ·Colt's car.
Q. Ho'v far away could you see that carY
A.. About 100 yards.
Q. Was it at night?
A. Y-es.
Q. Please state to the jury in your own words what happened at that time

Witness: Well do you want me to tell just exactly the way
it happened 1
Mr. Scott: Yes.
A. I saw this car coming· towards me. It was a slight curve
there but not enough to hardly turn the wheel of the car. I
noticed this car continued to come to the righthand side of
the road, never straightened up at all, and of course I thought
every minute that the car would. go to the left and go over
on his side, but instead of that it carne head-on into me. I
had gotten off the road entirely except the length of my hand,
which the state officer can tell you.
Q. That is, on your right side'
A. The lefthand wheels of my car were the leng·th · of my
hand on the road, that is all.
page 14 } Q. You have no interest in this litigatio;:?
A. No, sir.
CROS.S' EXAl\1INATION.
Bv Mr. R. R. Parrish:
~Q. How far was the car from you when you first saw itT
A. About 100 yards.
Q. Had it rounded the curye at that time?
A. No, sir. It was not enough curve not to see it.
Q. How far were you from the curve Y
A.. I guess I was about the same distance.
Q. As he was?
A. Yes, sir.
Q. The accident happened about the bend?
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A. No. It happened I guess a hundred well-a hundred
feet west of the curve.
Q. About what speed were you traveling when you first saw
the carY
A. About twenty.
Q. When did you apply your brakes and start to ·slow down
to five or ten miles an hour?
A. At the curve, when I sa'v him hit the curve because I
knew that road and maybe he didn't.
page 15 ~
Q. You trav:eled about how far after you applied
your brakes f
A. l\{y car didn't sho'v any marks on the road whatsoever.
Q. I understand there were no marks. How far did your
car travel from the time you first applied the brakes until
the impact~
A. Really I don't suppose n1y car turned over over ten
timeR.
Q. When was the last time on the road that you noticed that
you were on the rig-ht side of the road' You said you were
driving on the rig-ht side of the road. When was the last time
as that car approached you that you noticed you were on the
right side!
A. I always drive on the right.
Q. You always do?
A. I always drive to the right of the road.
Q. I asked you on this particular occasion when was the
last time that you noticed you were on the right side of the
road?
A. I don't have to notice that. I always stay to the right.
Q. Do you remember noticing the right edge of the concrete?
A. At night you usually drive by that.
Q. Did you drive by it on this occasion f
A. Always do.
Q. Did you keep your eye on the right edge of the concrete?
.A.. I do.
page 16 ~ Q. Did you do it on this particular night?
A. Yes, sir.
Q. From the tin1e you first saw the Colt car until the collision occurred you had your eye on the right edge of the
concrete?
· A. No, sir. No one is foolish enough to do that.
Q. Now what did you do in reg-ard to noticing the right side
of the road 1
A. You can notice the right side of the road and then watch
who is con1ing in front of you, too. You don't have to keep

•
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your eye on the road all of the time to notice cars on the
right of the road.
.
·
Q. When you first sa'v the car a hundred yards away could
you state whether or not from that time until the collision
you looked at the rig-ht edge of the concrete~
A. No, I did not keep my eye on the right side of the concrete, but I could see on the right side of the road.
Q. Will you please tell us how you arrived at that conclusion if you did not look at the right side of the road?
A .. All I can tell you is I know I was on the right side of
the road.
·
·
Q. You can g-ive us no reason for it?
page 17 ~ A. Because I should be there.
Q. That is the only r~ason, because the law provides you should drive on the right side 1
A. Certainly.
Q. Will you please tell us the manner in which this car approached you from the time you :first saw it until the collision f
A. Well, he was coming I guess forty-five or fifty miles
an hour.
Q. Did be drive in a direct line as if his car· was under
proper control f Tell us the manner in which the car was being operated.
A. His car came deliberately right straight across the roa.d
into the righthand side.
Q.. You said it came deliberately?
A. It certainly can1e that wa.y.
Q. Didn't you testify at the last trial in tliis case that this
·
came to you as if he were asleep?
·A. I did.
Q. Isn't it a difference between driving a car deliberately
and asleep?
A. I don't n1ean he deliberately did it on purpose, but I do
think 1\tir. Colt was asleep.
page 18 }- Q. Yon say he was driving as if he were asleep Y
A. Yes, ·sir.
Q. Did your car move any after the impact with the Colt
car?
A. No, sir.
Q. :Stopped right still¥
A. Certainly did.
Q. He was driving a Packard roadster going forty-five or
fifty miles an hour?
A. Yes, sir. ·
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RE-DIRECT EXAl\fiNATION.

By 1\fr. Scott:
. Q. Do you know approximately the width of the road there?
A. I don't know exactly. Eighteen or twenty feet I suppose.
Q. It is a highway with plenty of space for two cars to
pass safely?
A. Yes, sir.
Witness stood aside.
page 19 ~

H. C. GATE,WOOD,
a witness on behalf of the plaintiff, being first duly
·
sworn, testified as follows:
EXA~fiNATION

IN CHIEF.

By l\fr. Scott:
Q. Please state your full name and occupation and age.
A. Harry C. Gatewood, 37, S'tate police.
Q. You made an investigation of a collision in which were
cars operated by 1\frs. Bryant and 1\fr. Colt, sometime in September of last year, did you not¥
A. Yes, sir.
Q. You did not actually see the impact'
A. No, sir, I did not.
Q. vVhat was the position of the cars 'vhen you arrived?
A. !frs. Bryant's car, going east, lacked about nine inches
of being entirely off the hig·h·way, all four ·wheels; in other
words, it was about a space of four inches between the inside
of the left wheel and the edg·e of the hig-hway, and just about
strnight. There was a slig·ht ditch to the right of her car,
I would say about a foot or fifteen inches deep, and possibly
sho would have gone in that. I don't know that she knew
that the ditch was there. The car going west, which was the
Colt car, was at a slight angle. The rear was about
page 20 ~ I would say twenty inches of the hig·hway, and the
front. wheel about twelve feet, n1aybe fourteen, and
both cars had locked. However, the extreme right of l\Ir.
Colt's car was not dmnaged. ~fost of the dan1age was I would
say two-thirds of the way of the radiator to the left, and tbe
Colt car on just about its right was not so badly damaged, but
somewhat bent . up, and the n1achinery was just about all
broken out of the Brvant car.
Q. \Vhere was the· ~n1acl1inery lying f
A. Right under it, right under the car. \Vhen the wrecker
came there and pulled the cars loose the gears dropped right
down on the ground.
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Q. Did you see any glass on the right side of the road going
towards Richmond f
A. No, sir.
Q. Did you see any mark on the right side of the road going
to Richmond?
·
A. No tire marks. I looked particularly for tire marks.
Q. What is the approximate width of the road at that place Y
A. I guess about a twenty-foot road.
Q. Is there ample space for two cars to pass f
A. Yes, sir.
page 21 ~ Q. Did this accident happen at a curve or not,
.
or what was the nature of the road at that pointY

Mr. R. R. Parrish: We o~ject to that question as to where
the accident happened. The officer testified he didn't get
there until after the accident happened. He can tell where
he located the debris he saw there.
Bv

~f r.

Scott:

~Q. What was the nature of the roadway in reference to be-

ing curved or straight at the place where you found the cars?
A. A.t the point I found the cars the road was straight.
1Nest of the point of collision or where I found the cars is
about 125 yards to the point of the curve. I would say about
90 yards to the point of curve, but that country is flat and,
even taking the curve into consideration (the curve is a little
winding o,·er there) you can see over the curve.
Q. How far distant do you suppose? .
A. Oh, I would certainly say half a mile.

CH.OSS

EXA~IINATION.

Ry Mr. R. R. Parrish :
Q. What tin1e did you g·et to the· scene of the accident?
.A. I can't state exactly but something around somewhere
between 1 :20 and 2 :00 o'clock I would say.
pag·e 22 ~ Q. Who was there when you got there1
A. Well, none of the parties, or occupants of the
car. There were several people around but I don't know who
they were. I asked for eye 'vitnesses and no one there seemed
to know anything· about it other than that they were just
passing and had stopped.
RE-DIRECT EXAMINATION.
By :1\{r. Scott:
Q. Yon are not interested in this case in any manner Y
A. Never saw or heard of _either party.
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Witness stood aside.
~

DR. A. C. SINTON, JR.,
a witness on behalf of the plaintiff, being first duly
sworl1, testified as follows:
.

page 23

EXAl\1INATION IN CHIEF.
Bv Mr. Scott:
·Q. Please state your full name, age and occupations.
A. A. C. Sinton,· Jr.; physician; age, 43.
Q. Did you have occasion to treat Mr. Holladay1
A. Yes, sir.
Q. About what time?
A. Evening of September 25th.
Q. What was the nature of his injuries?
.
A. He had been brought to the Retreat for the Sick in a
taxicab late Sunday ev:ening. I ·was called by the hospital
and asked to go to attend him. He had a history of having
been in an automobile a~cident about two hours before admission to the hospital. He had had a period of unconsciousness, and was in a dazed condition when admitted to the hospital. This was about two hours after the accident. When
we saw him examination showed a scalp wound about. the
margin of the hair in the middle of the forehead, with a brush
·
burn above this. There was also an area. of tenpage 24 ~ derness in the occipital region, ·extending down to
about the second vertical vertebra. His pulse was
quite rapid. He was in some shock. Further examination
disclosed a hematoma on the left buttock. That is a collection
of blood under the skin. . There was also abrasion of the left
knee. We made a diagnosis of concussion of the brain, and
we treated him accordingly.
Q. What was the treatment for concussion of the brain?
A. Rest treatment, rest in bed.
Q. Is that a very severe injury, or not?
A. Concussion of the brain is ~onsidered serious injury in
that it may b~ followed by unpleasant consequences. I might
add th~ next day we had an X-ray picture taken of his skull.
It did not disclose any fracture.
Q. How long was Mr. Holladay in the hospital?
A. He was in the hospital 5 days. He ·was advised to stay
a good deal longer, but due to financial circumstances, etc.,
he decided to leave the hospital and went to bed at the place
where he had been boarding previously.
Q. Did you visit him after he left the hospital f
A. Yes, sir. I saw him twice a day the first few days in
the hospital and then visited him a number of times during
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the two weeks he was in bed at the Chesterfield appartment
house.
page 25 ~ Q. Was he in bed by your orders?
A. Yes, sir.
.
Q. Did you make any recommendation as to when he should
resume his occupation 1
A. At that time he was interested in aviation. I told him
it would not be safe for him to fly an airplane for at least two
or three months after that interval.
Q. In your opinion as an expert, do you consider his injuries
severe or otherwise.
1\IIr. Parrish: I object. I think that is a question for the
jury to determine after the doctor states the facts.
The Court: Objection sustained. I-Ie can state whether or
not it is permanent or temporary.

By Mr. Scott:
Q. Doctor, would such an injury as you have stated promimately result in any permanent injury to the nervous systen1 ~
A. Such an injury could do so, yes, sir.
!fr. Parrish: I move the court to strike out the question
and answer on the ground that the answer is not responsive
to the question. It seems to me the doctor's answer carries
us into a field of speculation rather than stating what the
man's condition is as a result of the accident.
The Court: I think that is a n1atter fo be weighed
page 26 ~ by the jury. The objection is overruled. ·
CROSS EXAMINATION.

By Mr. Parrish:
·Q. When was the last time that you visited !fr. Holladay?
A. I last visited !fr. Holladay about three weeks from the
date of the injury. I have seen hin1 unprofessionally once or
twice since then.
Q. About three weeks after the injury w·as the last visit you
visited him professionally?
A. Yes, sir, approximately.
Q. What was his condition at that time?
A. He was quite nervous. We did not consider that he was
over the effects of his injury at that time, but for reasons of
hiR own he had to leave.
,
Q. Did you prescribe any further treatment for him then¥
A. I prescribed an additional period of rest.
Q. How lol!g did you advise him to rest?

v. ·T.
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A. I told him he ought to rest at least a month or six weeks.
Q. .After the injury Y
A. Yes, sir, after the injury.
Q. You state that concussion may be considered
page 27 ~ serious; there are also concussions that may not be
considered serious Y
A. All concussions may be followed by residual symptoms.
Some are and some are not.
.
Q. A severe blow on the head will usually result in some
form of concussion, will it not?
A. Yes, sir, a severe blow.
Q. If we assume that the evidence in this case shows that
the first part of November ~fr. Holladay wrote to the Department of Commerce, to the proper officials in charge of aviation, and the licensing- of aviation pilots, and stated that he
was practically well, and wanted to have his license reinstated;
and that about at the same time he was examined by two competent physicians who found nothing wrong with him, would
you say that that was a serious concussion, or not 7
A. Mr. Holladay's concussion was in my opinion a rather
serious injury. He had all the symptoms of concussion of the
brain.
Q. I will ask you this : If you would say he responded to
your treatment, assuming those facts Y
•
A. His progress while under my care was satisfactory.
Q. Have you any reason to believe at this time he is suffering from any permanent disability, or at the time of the last
treatment you gave1
·
A.· At this time¥ I haven't seen him professionpage 28 ~ ally for many weeks.
Q. vVell, at the time of the last visit you made
to him?
.
.A. I did not consider him entirely ov:er the effects of the
injury.
Q. Was there any reason for you to expect that whatever
effect he may have had would be permanent?
A. No.
.
Q. What is the amount of your bill, Doctor?
A. I sent Jvlr. Holladay a bill for $25.00, which was a nominal charge. There was a reason for this. A member of his
family had been under my care in the hospital for quite sometime, arid had been subjected to heavy expenses. I knew his
financial status was no tgood at that time, and I sent him a
nominal bill. The bill· ordinarily would have been considerably larger.
0

;

'.

By 1\fr. Scott:
Q. How much?

l
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Mr. Butcher: I don't think it is material. We object to that.
The Court: Objection sustained.
By Mr. Parrish:
Q. You said that when you first examined Mr. Holladay, you
found a hematoma. That is nothing but a blood clot?
A. Collection of blood under the skin. ·
· pag·e 29 ~ Q. It is generally referred to in ordinary parlance as a blood bruise, isn't it?
A. He had more than a bruise ; he had a collection of blood
under the skin.
Q. That is usually absorbed¥
A. It usually is absorbed, and was eventually absorbed in
this case.
vVitness stood aside.
page 30 ~

H. W. HOLLADAY,
the plaintiff, a witness in his own behalf, being first
duly sworn, testified as follows:
EXA1\£INATION IN CHIEF.

By ~Ir. Scott:
Q. State your name.
A. Henry Warren Holladay.
Q. Age?
A. 24.
Q.. You are the plaintiff in this case?
A.Iam.
.
Q. Were you involved in an auton1obile accident about a
year ago?
·
A. Yes, sir.
Q. Where did it occur?
A. I was told the accident occurred between Sandston and
Richmond.
:Wfr. Parrish: We object to that.
. The Court : Objection sustained.
~Ir. Scott:
·Q. 1\fr. Hol1aday, in what car were you at the time of the
accident?
page 31 ~ A. I was in a car belonging to Mr. Colt.
Q. In what seat were you f
A. I was in the front seat. It was a roadster.
Q. What type car 1
A. Packard roadster.

Bv
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Q. What were you doing at the time 1
A. At the time of the accident I was asleep.
Q. You don't know anything about the accident? What was
the first thing you remembered?
A. 1\'Iy first recollection was standing in the middle of the
road, seeing two automobiles interlocked, Mr. Colt holding a
handkerchief to his face, asking if I was badly hurt.
Q. What was the nature of· your injuries T
.A. I was very groggy, and only partly conscious. .At times,
I was completely out, and I was very sore all bver, and had
a very uncomfortable place on my left hip, could not sit on it.
Q. How did you get to Richmond, or did you get to Richmond?
·
·
.A. .Several cars stopped, seeing the accident, and picked up
Mrs. Bryant, and her husband, and me, and brought us in to
the hospital in Richmond. Mr. ·Colt was not in that car. He
was brought in another machine. We arrived at
page 32 ~ the hospitalQ. What happened to Mr. Bryant?
.A. Mr. Bryant was on the back seat with newspapers over
him. I didn't know whether he was dead or unconscious.
. Q. Did you subsequently find out?
.A. I found out later he was dead and Mrs. Bryant was in
a very bad condition, and quite hysterical. I believe she had
a broken knee and broken hand. I only remember part of this
trip to Richmond. I remember being put in the car and arriving at the hospital and g·etting out, and for some reason
I did not want to go to that hospital. I recognized the Commonwealth Club, across the street, and remember Dr. Sinton, who had treated my wife at the Retreat Hospital, lived
there, so I walked over there and asked for him. He was out.
They called a taxicab and put me in, and the next thing I remembered was ringing the bell at the hospital. They ~vi
dently admitted me. I didn't remember any more until I
was standing in lJf-r. Holladay's room, telling her that1\{r. Parrish: We object to what you told her.
The Court: Objection sustained.
A. (Continued.) .After I left the room, I remember being on
the operating table, and examinations made. Then I remember nothing more until the next morning, when I request-ed a telephone message be sent to my father. I knew he
would hear of the accident and be worried.
page 33 ~ By ~Ir. Scott:
Q. How long were you in the hospital Y
A. 5% days.
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- Q. What did you do then f
· ·A. I was moved to the Chesterfield Apartments, to Mrs.
Willingham's apartment, and remained in bed there. Dr.
Sinton visited me.
Q. Were you in pain?
A. I was in pain during the whole period.
Q. What whole period 1
A. The most severe pain was the two week period following
my removal from the hospital. After that the pain abated
and only came back at intervals. That is approximate; I
haven't the exact :fig·ures.
_ Q. "\¥hat is your occupation Y
A. I am a pilot.
Q. Was your license revoked by the government Y
A. Yes, sir.
Q. Did you have it reinstated 1
A. I did.
Q. Whenf
.
page 34 ~ A. I applied, I believe, in November, if I rec.all
correctly, and was examined around the middle
part of the month by two doctors ill. Richmond, who passed
me, and my license was later reinstated. I was following Dr.
Sinton's orders about flying. He had instructed me not to
fly. The one time I did go up in an airplane was before the
license had been revoked, and I was not piloting the plane.
The company had a student who was ready to take his examination. The law requires that a licensed pilot ride in the
plane with any student ·who has not received a license if he
goes out of certain limits of the air port, and as a matter of
courtesy to this student, to help along the business, I rode
over Byrd :field with him, with him doing all the flying both
ways. He was in con1plete control of the ship. I was merely
there to comply with the regulations.
Q. 1\Ir. Ifolladay, do you ren1ember 1\Ir. Colt testified at
the former trial of this case ·r
A. Yes, sir, I do.
Q. Do y~u remember his saying as to whether or not he saw
the approach of the Bryant car?
A. 1\Iy recollection is that he said he saw it.
Q. Do you know the distance he said he saw itT
page 35 ~ A. It was several hundred yards, I believe it
was around three or four hundred. That is my
recollection.
Q. Do you rmneml)cr what he said about the speed of 1\Irs.
Brvant 's car 1
A. He said she was going slowly, and that he was driving
between 40 and 45 miles an hour.
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CROS.S EXAMINATION.
By Mr. Parrish:
Q. What were your duties a.t the Cavalier Air Service?
A. I was employed as sales agent, specifically, but those
duties are very inclusive, all the way from student instruction to passenger hopping, helping to service planes that come
in, working up prospects for air plane sales and work of
like nature.
Q. On that date, preceding the a.cc.ident, that is, that mornin,g 'vhen you went to work, what did your duties require you
to do that day from the time you got there until you left?
A. As long as I was on the field and ~Ir. Colt was not, I
was in charge. I was to give any .student that came out instructions, carry passengers who wanted to ride, and give
any information that was requested.
Q. What time did you get to work that day? Or approximately the tin1e f
page 36 ~ A. I imagine it was around 9 :00 o'clock; I am
not certain.
Q. Did you perform any work in the way of giving instructions or do any work in the airport 1
A. I believe I gave several instructions. I would have to
refer to the log book to verify that.
Q. But you put in a customary day's work T
.li.. Yes, sir.
Q. What time did you leave the arport ~
A. It must have been around 6:00 o'clock, I believe.
Q. Was Mr. Colt there most. of the day, too¥
A. As I recall, he was.
Q. Whose suggestion was it that you go to Williamsburg?
A. I had discovered a prospective sale of some planes in
1Villiamsburg. At the present 1noment I do not recall whether
I made the suggestion that we go down, or Mr. Colt. I may
have made it, or he may have. Anyway, it was a mutual agreement that we go.
Q. You "rent in accordance with that agreement to see the
aviation prospects f
A. We went with the idea that we would go to the football
game, at 'vhich we knew they would be in attendance.
Q. What time did you leave Richmond T
page 37 ~ A. I believe it was approximately 8 o'clock.
Q. Who drove down?
A. 1\Ir. Colt.
.
Q. Did you attend the football game 7
A. Yes, sir.
Q. Wait until it was over f
A. Nearly over.

28
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Q. Where did you go after that Y
A. We went toQ. First, about what time was the game over?
A. I believe the game was over around 11 :30, though I
don't know, because we did not stay there to the finish.
Q. You went to your friends'1
A. We 1net these people toward the end of the game, and
went to this house where a reception was being held.
Q. 'Vhat was the purpose of going to that house¥
A. The purpose of going· was to be able to talk to these.
boys and find .out if we could not sell them on aviation, or
aeroplanes.
(l. Did you talk to the boys¥
A. Yes, sir, both ~Ir. Colt and myself.
Q. Along the lines of the company's interest¥
page 38 ~ A. Yes, sir.
Q. And your own, personal interest by way of
commissions you might receive'
A. Yes, sir.
Q. Did you take anything to drink at that house that night Y
A. I believe probably I did. I don't recall exactly. If I
did, it was just to take something in hand; they were handing
around. I don't recall exactly whether I took anything or
not.
Q. Didn't you testify at the other trial that you took something, had a cup in your hand 1
A. I had a cup in my hand. I don't really recall.
Q. Why is it you can recollect what Mr. Colt said so clearly
at the last trial, and not what you said¥
A. I was paying more attention to what he said, and naturally remembered it more. ·
·
· Q. Your memory has not been refreshed on that, has it?
A. No more than a few notes, possibly, I have.
Q. You haven't read the evidence of the last trial since?
A. No, sir.
Q. What time did you leave \Villiamsburg?
A. I believe that we left sometime between 1 and
page 39 ~ 2 o'clock.
Q. Who was driving?
A. 1\fr. Colt.
Q. How soon was it after you left Williamsburg that you
went- to sleep?
A. I believe it was, oh, some twenty odd minutes, possibly.
We tall~ed a while, and then I went to sleep. It was late at"
night, and with on-coming headlig·hts on my eyes, they were
tired.
Q. Did you wake at any time after you originally went to
sleep to the time of the accident?
· .
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A. Yes.
Q. Where were you then, when you awoke?
A. We were somewhere on the road between Williamsburg
and Sandston, as I recall.
Q. You went back to sleep, and were asleep at the time
of the accident Y
A. Yes, sir.
Q. 1\tir. Holladay, you wrote to the Department of Commerce, the first part of November, after this accident, didn't
you, and told them you were 'veil and wanted to have your
license reinstated Y
A. Yes, sir.
page 40 ~ Q. You were not suffering from any effects of
the accident at that time, were you?
A. I was not suffering from anything that would prohibit
me from flying at that time. Of course, I was suffering from
shock and nervousness. I was taking medicine that had been
prescribed for me.
Q. Does the aviation department consider a person suffering from shock and nervousness capable of driving an airplane with pass·engers in it?
A. I a.m not qualified to answer that.
Q. Didn't they ever make known their qualifications to you Y
A. The doctors were the ones to do that.
Q. In pursuance of your application for reinstatement you
were examined by Doctors 1\tiercer and Mitchell?
A. Yes, sir.
Q. They didn't find anything wrong with you?
A. No, sir.
Q. You didn't lose any salary while employed by the Cavalier Air Service as a result of this accident, did you?
A. I don't believe I did. I didn't have any salary that
really amounted to anything, though, so whether I had it or
lost it would have not amounted to much, one way
page 41 ~ or the other.
Q. Whatever you were entitled to you received Y
. A. After quite a bit of trouble, I received it later. I might
say I accepted settlement rather than go to any more trouble.

RE-DIRECT EXAl\1INATION..

Bv J\.fr. Scott~
WQ. What were the terms of your contract with the Cavalier
Air Service? Was it salary or salary and commission Y
A. I was to receive a very small salary, and the idea was
that any returns I should get would be commissions.
Q. While laid up, 'vere you able to interview prospects 7

30

Supreme Court of Appeals of Virginia.

A. I was not. I lost the ground-work that had been laid
for the sale in Williamsburg, not being able to follow it up.
Q. Whose car was this Packardf
A. It belonged to ~Ir. Colt.
Q. He was driving going and coming f
.A. Yes, sir.
Q. Driving· at the time of the accident7
A. Yes, sir.
page 42 ~ Q. What was his position with the Cavalier Air
Service, Inc. Y
A. He was President and, I believe, Treasurer.
Q. Was ~Ir. Colt agent of yourself1
A. No; sir. I was agent of his, or the Cavalier Air Service, by whom I was employed.
Q. Did you have control over the car either going or coming?
A. None whatsoever.
Witness stood aside.
Plaintiff rests.
Mr. Scott: Could I recall the plaintiff just to give the bill
at the hospital?
Mr. Parrish: We will admit it was $60.00 and some cents.
Mr. Scott: $60.70.
The Court: That will go in by stipulation.
page 43 ~
DR. NELSON MERCER,
_
a. witness on behalf of the defendant, being first
duly sworn, testified as follows:
EXAMINATION IN OffiEF.
Bv Mr. Parrish:
·Q. What is your profession?
A. Doctor of l'Iedicine.
Q. Ifow long have you been practicing your profession?
A. Since 1914.
Q. From what college did you graduate?
A. ~Iedical College of ·virginia.
Q. Have you been engaged in the practice of medicine in
Richmond since your graduation?
.
A. No, sir, not all the time. I 'vas in the-army four years;
United States Public Health Service, 2 years; United States
\Teterans' Bureau, 2 years, and the rest of the time have beep.
in Richmond.
Q. bid you examine applicants for licenses or for permits
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to become aviation pilots in the Department of Commerce 1
. A. I will state my correct title so as to make it a matter
of record. I am ~{edical Examiner for the Aueronautic
Branch of the Departn1ent of ·Commerce.
Q. In connection with that work, did you, on or about November 11th, examine Mr. Holladay, the plaintiff in this
case?
page 44 ~ A. November 11th, 1932 ; I did.
Q. Will you tell the jury what you found as the
result of your examination f
Witness: I have a copy of it right here. Do you want it
from top to bottom, or ·what do you want 1
1\{r. Parrish: Jusf give the substance of your examination.
Witness: I can give it from A to Z.
~{r. Parrish: Just answer, and not go into minute details.
A. Well, I should state that Dr. R. E. }Iitchell is ~fedical
Examiner for the Aeronautic Branch of the Department of
Commerce in Richmond for the eye, ear, nose and throat part
of this examination, for civilian aviators, therefore he is
the one to speak for his part of the examination. I do the
general medical part of the examination.
Under "General Impression", I noted that J\fr. Holladay
was emotionally stable. That means 1\{r. Holladay 'vas in a
suitable nervous and mental condition, in my opinion, to pilot
an airplane.
Q. At the time of this examination, did you knew he had
been in this automobile accident?
A. Yes, sir. I was the' one who reported Mr.
page· 45 ~ Holladay to the Department of Commerce as having been injured in an autotnobile accident. But
for that the Department of Commerce would never have
konwn it.
Q. That is part of your duties f
A. Yes.
Q. You made a general examination of Mr. Holladay, didn't
you?
· A. Yes, sir.
Q. Did he make any complaint to you at the time of your
examination of suffering from any of the effects of the accidentf
A. No, sir. He said that he was entirely recovered; in fact,
he objected very strenuously to the fact. that I reported him
to the Department of Commerce. l-Ie sa1d he had never been
disqualified to drive a plane, therefore he objected to it very
strenuously, and wrote a letter to the Department of Commerce objecting to being examined.
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Q. Did you find upon your examination that he was sufferfrom any ill-effects of the accident i
.
: A. No, sir, none whatev.er. Under "Remarks", in this
examination, I will state this verbatim:''' This man
page 46 ~ was in an automobile accident on September 25th,
·
1932, and has completely .recovered. Recommend
renewal of his transport license.''
Q. When is that reporf dated?
.A.•. November 11th, 1932.
Q:. ·As a result of your examination, and Dr. Mitchell's, dQ
you know whether the license was reinstated?
·
· . A. Yes, sir, it was.
~ng

Witness stood aside.
page 47 ~

DR. R. C. 1fiT·CIIELL,
a 'vitness on behalf of the defendant, being first
duly sworn, testified as follows:
EXAMINATION IN CHIEF.

Ry Mr. Parrish:
Q. How long have you been practicing your profession Y
A: 30 years.
Q. Do you specialize in any particular line 1
A. Eye, nose and throat.
Q. ·Are you Medical Examiner for the Aeronautic Division
,
of the Department of Commerce?
A. Eye, nose and throat department.
Q. About November 11th, 1932, did you examine Mr. Rolla·
day?
A. Yes, sir.
.
Q. Please give us the result of your examination.
A. I qualified him.
Q. Did you find he 'vas suffering from any trouble in conn€lction with the line about which yoti exan1ined him?
A. No, sir. I qualified hhn for the service. I could not
have done so otherwise.
Q.. Did he make any complaint to you at that time that he
was suffering from any ill effects of the accident?
A. Yv ell, no. I think he wanted to go back into his line of
work. He was anxious to make the examination, ·
page 48 ~ which I made very promptly.
Q. You knew, of course, he had been in an automobile accident?
A. Yes, sir.
Q. Will you g·ive the exact date of your examination?
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A. November 11th, 1930.
Q. November 11th,· 1930 f
A. Yes, sir.
Witness stood aside.
page 49 }

T. C. COLT, JR.,
the defendant, a witness in his own behalf, being
first duly sworn, testified as follbws :

EXAMINATION IN OHIEF.
Rv

~Ir.

R. R. Parrish:

"'Q. 1\fr. Colt, will you please tell the Court and jury your

name?
A. T. C. Colt, Jr.
Q~ Your age?
.A. Twenty-eight.
Q. Your residence f
.A. Richmond, Virginia.
Q. Occupation?
A. Aviation.
.
Q. You are the defendant in this case?
A. Yes, sir.
Q. At the time of this accident on September 25, 1932, with
whom were you employed?
A. Cavalier Air Service Corporation.
Q. J.\.fr. Holladay was working for the same companyt
A. Yes, sir.
Q. What were his duties there?
page 50 } A. Principally sales agent.. His duties involved
doing anything he was called on to do.
Q. Did you and ~fr. ·Holladay go to Williamsburg in respect to your respective duties on that day?
A. Yes, sir.
Q. What was the purpose, the specific purpose, of this trip Y
A. The specific purpose was to work up interest in aviation
in Williamsburg. A friend of mine had informed me there
were a number of people down there who were very interested,
and if we would come down this particular evening of the
football, we would meet him there and he would introduce us
to these people.
·Q. If Mr. Holladay effected any sales as a result of this
trip, he would of course have received commissions Y
A. He would.
.
Q. ·On the· day preceding the accident please tell the jury
what you did that day in the way of performing your duties f
A. Duties consisted of operating the flying field and every-
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thing that implied-student instruction, servicing airplanes
and passenger flying.
.
Q. Were you on the job that day 1
A. I was.
Q. Was Mr. Holladay on the job 1
A. Yes, sir.
page 51 ~ Q. He knew· you were on the job?
A. Yes, sir.
Q. About what time did you go to \Villiamsburg? When
did you leave for Williamsburg?
A. Left between cig·ht and nine o'clock at night. We timed
to arrive there when the game was about half over.
Q. Did you attend the g·an1e ¥
A. vV e went to the game.
Q. Where did you go after the game 1
A. After the game we were invited to the residence of two,
I believe, of the prospects that we were down there to ·talk
to.
Q. Tell in your own words what took place at this house
that you went to after the game 1
A. It turned in to be a large social gathering in which a
celebration of the ga1ne was carried on; but our chief interest was in talking with the prospects. We managed to
take them apart one at a time and ·talk to them wl1ile everybody else circulated around through the room. We stayed
until quite late because thing·s caln1ed down later and we
were able to talk to the people we were there to see better
later in the evening.
Q. Did you take anything to drink there?
page 52 ~ A. I accepted a drink as a social obligation early
. in the evening·.
Q~ Was that all that you took~
A. That was all I took.
Q. Did you notice whether l\{r. Holladay was drinking or
not'
A. I did not notice particularly. l\'.ly impression is that he
was.
Q. \Vhat time did you leave \Villiamsburg 1
. A. Somewhere about 2 o'clock; it was quite late.
Q. Tell the jury what happened on the trip up to the scene
.
of the accident'
A. Immediately after leaving vVilliamsburg we discussed
what we had done at vVilliamsburg. I drove and began to
get tired after about fifteen 1ninutes and I ·stopped the earand asked Mr. Holladay to drive. J\IIr. Holladay, however,
got out of the ~ar and was sick, and it didn't appear· to me he·
was in condition to drive, so I continued to drive. About
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half an hour later after I had passed through Sandston I
rounded a curve in the roadQ. Just before going on with that part of the evidence, will
you tell whether or not ~Ir. I-Iolladay was asleep or not up to
that time~
page 53 ~ A. J\IIr. Holladay was asleep.
Q. Now will you proceed i
A. After rounding· the curve in the road there is a long
stretch of road of about half a mile that was clear. Near
about the center of this half a mile stretch there is a slight
jag as though the straight road had been moved over about
half its distance to the left. The road straightens right
out again. .As I rounded the curve I noticed there was another car rounding another curve half a mile· down to the
west and proceeding towards me. I was traveling at the time
at normal ·speed of about forty to forty-five miles an hour,
normal cruising speed to return to Richmond. I negotiated
the jag in the road. It was my impression that the other
car was not proceeding very rapidly. After negotiating the
jag· I came over to my side of the road; I was very particular to return to my side of the road. I would have passed
the other car approximately two or three hundred feet to
the west after I had passed the jag·. I was centering on the
right side of the road and maintaining n1y position on the
right side of the road. I was tired but I was conscious of
handling my. car efficiently. Then suddenly I was conscious
of something strange in the operation of the other car. I
don't know what it was. A second later (a.pproxin1ately a
second) there was a crash. There was a second
page 54 ~ there in which I do not recall what happened. ~Iy
ja.'v collapsed against the steering wheel. I was
conscious of no pain and I do not recall 1ny head being driven
down against the steering wheel but I recall my head coming
up from the steering wheel. There was a large crash and a
ricocheting around through the air. I was thrown over on
JVIr. Holladay on the right side of the car. 1\tfr. Holladay slid
down on the. floor. The car seemed to swerve around a great
deal and then came to rest. I 'vas conscious from the moment
my head came out from the steering wheel, from then on. I
climbed back to my side pf the car and shook ~{r. Holladay.
l-fe did not respond. I got out of the car, seemed to be able
to move all right, and went around and opened the door on
Mr. Holladay's side of the car and shook him ag·ain. He responded, saying, ""\V11at happened~" And he got out of
the car and suddenly started walking up and down the road
and waiving a handkerchief. I thought something strange in
that until I found there was a. car approaching and he was
signaling to the other car by waving- a handkerchief to get it

36

Supreme Court of Appeals of Yirginia.

sto_pped. I examined the position of the cars and condition
of the cars and then was put in a car and taken to
. _
page 55~ Richmond.
,
·
Q. Do you recall what you observed when you
exatnined the position of the cars and the condition 1
A. Yes, sir.
Q. Did you see any glass on the hig·hway there?
A. There was a large pool of g·lass directly behind the rear
of my car.
Q. What portion of the road was that glassY
A. That was in the center of the road.
Q. Was there any glass in your car broken?
. A. Glass in my car was all shatter-proof glass. It was all
cracked but wasn't broken out.
Q. Was any glass in the other car broken?
A. The other car was a sedan, a small sedan, and all of the
g-lass was broken out of it, all of the windows.
Q. vVere there any skid marks on the road 1
A. No skid marks tha.t I saw at all.
Q. What was the position of your car and the position
of the other car after they came to rest?
A. Preciselv as Officer Gatewood stated.
Q. Did yori see 1\frs. Bryant after the accident, hear her
make any remarks in regard to the accident?
page 56 ~ A. Yes, I saw 1\frs! Brya~t. She was very excited and nervous and screaming anq exclaiming,
and o·ne remark, which I remember and which was fastened
in 1ny mind, was the cry, ''·Oh, those lights, those lights!''
CROSS EXAMINATION.
By 1\fr. Scott:
Q. Did I understand you correctly that you stated that you
saw Mrs. Bryant's car half a mile away?
A. Approximately that, yes, sir.
.
Q. Did you make the admission that "l was"Mr. Parrish: On what occasion1
Mr. Scott: Upon the last trial of this case.
Q. (Continued.) "I was conscious of the other car driving
(tnite slowly".
A. Yes, sir.
(~. Did you also n1ake the admission at that time: ''I was
Rt.il1 in perfect control of the car."
A. Yes.
Q. Did you also state "1\:lrs. Bryant. 's car was on her side

ii. W. Holladay
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of the road. Her left wheels were on the pavepage 57 } ment and her right wheels were on the side off the
pavem~nt? My car was in contact with Mrs. Bryant's car. My left front wheel was in contact with ·her left
wheel. :1\fy car had mounted up over the radiator of Mrs.
Bryant's car. My car was about a 45 degree, or more, across
the road.'' Did yo·u make that statement
·
...~.Yes.
Q. Were you both employees of the Cavalier ~ir Service,
Incorporated?:
A. ·Yes, sir.
Q. What is your title.?
.
.A..· President and Treasurer.
Q. At the former trial did you make this statement in answer to the following question:
"Q. Were you in any way under the influence of intoxicating liquors that evening?
·
.A.. No, sir. I was intere·sted in my work much more than
in the celebration.''
A. Yes, sir.
Q. Whose car was this Y

A. My car.
pag·e 58} . RE-DIRECT

EXAMIN.A.T~ON.

By :1\fr. Parrish:
1 Q. When did ·Mr. liolladaY. get baclr to work at th~ Cavalier
Air PortY
·
·
A. I can"t state pr~cisely, but it was fairly soon after he
·
.
got out of the hospital.
· Q. Can you give us approximately the date--:-the lqth of
November; lst of December, or something like that?
A. Oh, no. It was about after the first week in October.
vVitness stooQ. aside.
Defendant rests.
Note : The jury were sent from the court room.
. Mr. Butch~r: We move the court to
evidence on three grounds :

st~ilq~

t4e plaintiff's

· "First, that the plaintiff has abandoned any the()ry except
liability ot a driver to a guest. The evidence adduced does
nof prove that relationship.
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page 59 ~

Second, that, e~en if it could go to the jury, or,
if it is proper to consider the case on that th~ory;
the plaintiff has failed to prove such negligence as is neees~ary, under the present decision law of Virginia, to render
the defendant liable to a guest; and
· Third, that the undisputed evidence discloses a case of
. contributory neg·ligence on the part of the plaintiff, which
would bar his recovery.
Mr. Parri~h: 1vir. Butcher's motion was to strike the plaintiff's evidence. lVIost of the evidence you are relying on is
~he defendant's, and we would like to renew the motion and
aHl.r that all the evidence be stricken.
Note : The

j~ry

returned to the court room.

The Court: Gentlemen of the jury, for reasons appearing
proper to the court, all of the evidence you have heard this
morning is stricken out and withdrawn from your consid.
eration. There is no evidence before you now for
page 60 ~ you to consider. The plaintiff in this case· can:
only recover by proving· by a preponderance of the
evidence that he was injured by the defendant's negligence.
There is no evidence before you in this case of the defendant's negligence. You may go to your room and write your
verdict.
Note: The jury retired to consider of its verdict.
Mr. Scott: Counsel for the plaintiff objects to the action
of the court in striking· the plaintiff's evidence on the ground
tlutt it is contrary to the law and the evidence; that the case
is entirely controlled by principles decided by the Supreme
Court of Appeals of 'Tirginia in the case of Collins vs. Rob-·
in.cwn; that the evidence clearly shows that there was certainly sufficient evidence to have the case go to the jury on
the question of whether the car driven by l\irs. Bryant was
on her right side of the road and whether the accident 'vas
caused by defendant driving his car across the higlnvay and
striking•l\Irs. Bryant's car, as was the fact in Collins vs. Robinson, and that under such facts plaintiff was certainly entitled to have his case go to the jury.
page 61 ~

rhe Court further certifies that the foregoing
evidence was all the evidence introduced in the.
ease and that it struck out all the evidence in the case as above
indicated, and that the plaintiff, by counsel, objected and· excepted thereto on the grounds hereinabove appearing.
.And the Court further certifies that before signing this bill
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of exception it appeared in writing that counsel for the defendant had reasonable notice of the time and place where
this bill of exception was to be tendered to the Court for signing.
Whereupon the plaintiff asked that this bill of exception
be signed and made a part of the record, which is accordingly
·
done.
Given under my hand this 19th day of October, 1933.
FRANK T. SUTTON, JR.,
Sitting at the request of the Hon. Julien Gunn, Judge
of the Circuit Court of the City of Richmond.
A transcript of the record.
Teste:
WALKER C. COTTRELL, Clerk.
Fee for Transcript, $5.00.
page 62

~

.I, Walker C. ·Cottrell, ·Clerk of the Circuit Court
of the City of Richmond, do certify that the. attorney for the defendant has had. due notice of the intention of
the plaintiff to apply for this transcript and also has had due
notice of the intention to apply for the Bill of Exceptions.
Give_n under my hand this 19th day of October, 1933.
WALKER C. COTTRELL, Clerk.
A Copy-Teste:
M. B. WATTS, Clerk.
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